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HARRINGTON  et  al.  T.  BOARD  OF  ALDER- 
MEN OP  CITY  OP  PROVIDHNCB. 
VSupreme  Ooort  of  Rhode  Xaland.  Aog.  2,  1897.) 

Cosmnmoau  Likw— abatbimmt  or  Nuimscb— 
PowBR  OP  City. 

1.  Pub.  Laws  April  26, 1889,  c.  777,  &&  amend- 
ed br  chapter  1407  of  M&ich  1,  1890,  empowering 
the  aldermen  of  ProTideDce  to  ahatt  a  priir  vaultt 
recardlen  of  the  manner  ht  which  it  ii  fceptt 
where  titoate  iqion  premlaei  ahottini:  od  a  atxwt 
in  wbkb  there  is  a  sewer,  proride*  for  the  proper 
exerdse  of  police  power  ad  to  nibjeet-matter, 
and  'A  not  nnoooititutional. 

2.  Pub.  Laws  ABril  25, 1880,  e.  777,  aa  amend- 
ed bjr  diapter  1407  of  Mard>  1, 1886,  anthoridns 
the  aldennen  of  Providence  to  direct  »d  owner  of 
land  to  destroy  a  privy  vault  tbereon  within  10 
days,  and,  on  hia  failure  to  comply  the^wlth,  an- 
thorizing  a  fine  from  $5  to  S20  for  each  day  of 
noncompliance,  and  after  60  davs  empowering  the 
aldermen  to  dMtroT  the  vault,  iMttTidea  reaBtmable 
methods  for  the  abatement  oC  a  nnlaaiK^  and  ii 
not  onconatitational. 

3.  An  owner  haa  no  constitutional  right  to  no- 
tice before  the  passa^  of  an  order  by  the  alder- 
men of  Providence  that  he  should  destroy  a  privy 
raolt  on  his  premiaea  ponnant  to  Pub.  i^ws 
April  25.  1889,  c  Til,  as  amended  by  chapter 
1407  of  March  1,  1895,  as  such  a  nuisance  may 
be  sammaiily  abated. 

4.  Pub.  Laws  April  25,  1889.  c.  777.  as  amend- 
ed fay  efaaptfer  1407  of  March  1.  1896.  providing 
for  the  aMtemeut  of  privy  vaults  in  the  city  of 
Providence,  is  valid,  thouffh  the  vaults  are  no- 
where formally  decured  to  be  a  nuisance,  es- 
pemlly  in  view  of  section  3,  declaring  that  the 
provisiotts  of  the  act  were  made  'In  the  interest 
of  the  public  health  of  the  city." 

5.  Pub.  Laws  Apnl  25, 1889,  c  777,  aa  amend- 
ed by  diapter  1407,  §  8,  of  March  1,  1880,  pro- 
viding for  the  destmction  of  a  privy  vault  pend- 
ing an  aMNal  by  the  owner  from  the  order  of  the 
board  directing  him  to  fill  np  and  destroy  the 
vanlt.  b  constitutional,  aa  the  statute  anUioriz- 
ing  such  appeal  allows  considerable  delay,  and  in 
aoch  matters  sommary  action  is  a  proper  exercise 
of  power. 

Appeal  from  common  pleas  divlBion,  Prov- 
idence county. 

Action  by  board  of  aldermen  of  the  city  of 
Providoice  against  Bnth  M.  Harrington  and 
another.  From  a  Judgment  for  plaintiff i  de* 
feodants  appeal.  Affirmed. 

Hairy  J.  Spooner  and  CSooba  &  Ang^l,  for 
appellanta.  Francis  Oolwell  and  Albot  A. 
Baker,  tm  appellees. 

BOOBRS,  J.   The  sole  qneatton  In  ttUs  case 
before  the  court  at  this  time  Is  as  to  the  oon- 
38A.-1 


BtitntlOTaUty  of  Pub.  Iawb  B.  L  e.  777,  at 
April  2S,  1839.  as  ammdwl  by  i^pter  1407  of 
March  1,  and  which  act,  as  amended,  is 
as  fcdlowa: 

"Section  1.  The  board  <tf  aldermai  of  the 
city  9t  Providence  nay  compd  any  abutting 
owner  or  occupant  of  land  upon  any  stieet  In 
said  In  which  there  Is  a  aewor  to  connect 
the  drainage  of  his  tend  and  premises  with 
soeta  sewer  and  may  direct  said  omier  or  oc- 
eopant  to  fill  up  and  destroy  any  cesspool, 
privy-vaidt,  »  other  arrangement  for  the  re- 
ception ot  dninage. 

"Sec  2.  Upon  the  service  of  any  ordw  or 
direction  or  a  copy  thereoiC  upon  any  owner  or 
occupant  of  such  land  to  connect  the  drainage 
aa  aforesaid  or  to  fill  iqi  »  destngr,  any  cess- 
pool, privy-vaaltt  OT  otbsx  airangement  for  the 
recepticm  of  drainage,  snch  owner  or  occupant 
shall  comply  with  audi  order  w  direction 
within  ten  days  from  the  time  oC  service  of 
such  ordar. 

"Sec.  3.  In  cose  the  owner  or  occiQ»nt  to 
whom  such  order  shall  be  directed  shall  neg- 
lect or  refuse  to  comply  thraewitb  within  ten 
days  after  the  service  Uiereof  upon  him,  such 
owner  or  occupant  shall  be  fined  not  lea»  than 
five  nor  more  than  twenty  dollars  for  ea<di  sub- 
sequent twenty-four  hours  during  which  he 
shall  neglect  or  refuse  to  coii4>ly  therewith, 
and  in  case  snch  neglect  or  refusal  shall  con- 
tmue  for  sixty  days  after  the  service  of  saJd 
order,  said  board  of  aldermen  may  cause  any 
cesspool,  privy-vault,  or  <}tiier  arrang^oit  for 
the  reception  of  drainage  upon  the  land  of 
such  owner  or  occupant  to  be  filled  up  and 
destroyed,  and  the  pendency  of  any  appeal 
from  any  of  such  orders  or  doings  of  said  board 
shall  not  affect  the  power  of  said  board  after 
the  expiration  of  said  period  of  sixty  days  to 
cause  the  same  to  be  forthwith  filled  up  and 
destroyed,  the  aforegoii^  provisions  being  in 
the  Interest  of  the  public  health  of  said  dty. 

"Sec.  4.  This  act  shall  take  effect  from  and 
after  Its  passage  and  all  acts  and  parts  of  acts 
Inconsistent  h^wftb  are  hereby  repealed." 

On  August  1.  1895.  the  board  of  aldermen  ot 
the  dty  of  Provldoice  passed  the  f(dlowlng 
r»olntlon:  "Resolved,  that  Rutfa  M.  Harring- 
ton, wife  ct  Wm.  W.,  be,  and  she  hwel^  Is, 
ordoed  to  connect  the  drainage  ot  the  land 
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and  premises  sltoated  on  West  dUford  street 
In  this  clt7,  bounded  and  described  as  follows: 
*  *  *  with  the  sewer  In  said  West  CUfford 
street,  and  that  the  said  Rntb  M.  Harrington 
be,  and  she  hereby  Is.  directed  to  All  up  and 
d^troy  any  and  all  eesspoids,  privy  vaults,  or 
other  arrangements  for  tb.e  reception  of  drain- 
age on  said  premises,  the  said  Ruth  M.  Har- 
rington being  the  owner,  occupant  of  said 
premises,  within  ten  days  from  the  time  of 
service  of  this  order,  or  of  a  copy  thereof,  upon 
said  Ruth  M.  Harrington."  August  8.  1885. 
a  copy  of  said  resolution  or  order  was  duly 
served  upon  Mrs.  Harrington,  and,  an  appeal 
from  said  proceedings  of  the  board  of  alder- 
men having  been  taken  by  Mr.  and  Mrs.  Har- 
rington,—for  both  husband  and  wife  Joined  in 
the  appeal,— and,  a  claim  for  Jury  trial  having 
been  made,  trial  was  had  before  the  common 
picas  division,  In  which,  upon  the  admissions 
of  the  appellants,  a  verdict  was  directed  by 
the  court  ratifying  and  confirming  the  said  or- 
der <tf  the  board  of  aldermen.  At  the  Jury 
trial  It  was  admitted  and  agreed  that  Mrs. 
Harrington  was  the  owner  of  the  premises  de- 
scribed; that  there  was  a  privy  vault  used  for 
the  reception  of  human  excrements  upon  said 
premises;  that  West  Cliilord  street  was  a  sew- 
ered street;  that  said  board  of  aldermen  pass- 
ed said  order  August  1,  1896;  that  said  order 
was  duly  served  on  Mrs.  Harrington  August  8, 
!l8B6,  and  that  before  the  making  of  said  order 
Urs.  Harringten  had  no  notice  to  appear  before 
fbe  board  of  aldermen,  and  show  cause  why 
said  order  should  not  be  made  against  her  In 
the  xaemlses,  nor  any  oppwtrmlty  for  a  hear- 
ing. The  appcUants  daUned  that  said  chapter 
777,  as  amended  by  chapter  1407  of  the  Public 
Laws,  was  unconstitutional.  Ttiey  also  claim- 
ed that,  although  th^  was  a  privy  vault  on 
■aid  pronisea,  used  for  the  reo^tlon  of  human 
excmnoits,  yrt  It  was  not  used  tor  the  re- 
cegition  of  drainage  hi  the  sense  In  which  they 
claimed  the  word  was  Intended  In  the  statute; 
and  thsy  cISenA  to  prove  that  on  Auguat  1, 
1895,  and  long  prior  thereto,  said  privy  vault 
was  not  kept  and  maintained  as  a  nuisance, 
but  was  kept  in  good  order  and  condition,  and 
BO  as  not  to  he  predodlclal  to  the  public  health; 
and  also  that  Vbe  dralni^^  of  said  premises 
was  on  and  hefwe  August  1,  1895,  and  ever 
«ince,  connected  wltii  the  aeww  on  West  Clif- 
ford street;  the  hniad  clabn  of  the  appellants 
being  the  right  to  put  In  evidence  to  the  Jury 
as  to  the  condition  of  tliat  nvlvy  vault  and  of 
the  premissfl  and  isnRonndlnsB,  In  order  that 
the  Jury  might  determine  (as  It  was  contended 
that  it  should  detomine)  that  an  order  of  the 
kind  afwesald  should  not  be  pamed  against 
the  said  Rath  M.  Harrlngtwi.  The  presldbig 
Justice  ruled  said  statute  constitutional  as  re- 
quired by  law,  ruled  out  the  evldoice  offered 
lay  tiie  app^lants,  and  directed  the  Jury,  upon 
the  admlsdoQS  made,  to  find  a  verdict  ratify- 
ing and  confirming  the  said  order;  whereupon 
the  oonstituUonal  question  was  duly  certified 
to  the  appellate  division  for  determination, 
and  the  appellants  petiUimed  for  a  new  trial 


tot  the  alleged  mlsrullngs  upon  the  evldeoce 
and  upon  ordering  the  T«dict;  but  the  ques- 
tion now  before  this  division,  as  stated  above. 
Is  solely  upon  the  a)nstItuUonaUty  of  said  stat- 
ute, the  whole  travd  of  the  case  in  the  com- 
mon pleas  division  having  been  ^ven  merely 
to  elucidate  the  constitntional  aspect  of  It 

The  appdlante  claim  that  chapter  777, 
Pub.  Laws,  and  chapter  1407,  in  amend- 
ment thereof,  are  unconstitutional,  because 
no  provision  is  made  for  notice  to  the  owner 
or  occupant  of  premises,  and  no  opportunltj- 
for  hearing  thereon  Is  given  to  the  owner 
or  occupant,  befwe  the  passage  of  the  order 
or  direction  by  the  board  of  aldermen,  and 
because,  also,  by  the  provisions  of  section 
3,  c.  -1407,  the  pendency  of  an  appeal  will 
not  affect  the  power  of  the  board  to  fill  up 
and  destroy  the  privy  vault  of  such  owner 
or  occupant  of  the  premises.  This  statute, 
"being  in  the  Interest  of  the  public  health 
of  said  city," — to  quote  the  concluding  words 
of  section  8  of  it,- is  clearly  Intended  to  be 
an  exercise  of  what  Is  called  the  "police 
power,"  and  if  it  is  a  proper  exercise  of  such 
power,  both  as  to  subject-matto'  and  aa  to 
methods,  then  Ite  constitutionality  cannot 
be  successfully  impugned. 

"Rlgbte  of  property,"  says  Chief  Justice 
Shaw  In  Com.  v.  Alger,  7  Cush.  68,  86,  "like 
all  other  social  and  conventional  rights,  are 
subject  to  such  reasonable  Umltations  in 
their  enjoyment  as  shall  prevent  them  from 
being  injurious,  and  to  such  reasonable  re- 
straints and  limitations  ratabUshed  by  law 
as  the  legislature,  under  the  governing  and 
controlling  power  veeted  In  them  tiie 
constitution,  may  think  necessary  and  ex- 
pedient This  is  very  different  from  the 
right  of  eminent  domain,— the  right  of  a 
government  to  take  and  appropriate  private 
property  to  public  use,  whenever  the  public 
exigency  requires  It,— which  can  be  done  on- 
ly on  condition  of  providing  a  reaaonable 
compensation  therefor.  The  poww  we  al- 
lude to  la  rather  the  police  power,— the 
power  veeted  In  the  legislature  hy  the  con- 
stitution to  make,  ordain,  and  estaUlsh  all 
manner  of  wholesome  and  reasonable  laws, 
stetutes,  and  co^nancea,  eltiiv  with  penal- 
ties or  without,  not  repugnant  to  the  con- 
stitution, aa  th^  shall  Judge  to  be  for  the 
good  and  welfare  of  the  commonwealth, 
and  vt  the  anbjects  of  the  same.  ■  ■  * 
Nor  does  the  prohibition  of  such  noxious 
use  of  proper^--a.  prohlMtton  Imposed  be- 
cause such  use  would  be  injurious  to  the 
public,  although  It  may  diminish  the  profit 
of  the  owner^make  it  an  appropriation'  to 
the  puUlc  use,  so  as  to  entltie  the  owner  to 
compensation.  *  *  *  If  a  landlord  could 
let  his  building  for  a  smallpox  hoenlttal,  or 
a  slaughter  house,  he  might  obtain  an  in- 
creased rent  But  he  is  restrained;  not  be- 
cause the  public  have  occasion  to  make  tbc 
like  use,  or  to  make  any  vae,  of  the  property. 
<x  to  take  any  benefit  cx  profit  to  themselTes 
from  it;  but  because  It  would  be  a  doxIoub 
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use,  contrary  to  the  maxim,  'Sic  utere  tao 
at  aUenum  non  leedas.'  It  Is  not  an  appro- 
priation of  the  property  to  a  public  use,  but 
the  restraint  of  an  injurious  private  use  by 
tbe  owner,  and  is,  therefore,  not  within  the 
principle  of  property  taken  under  the  right 
of  eminent  domain."  In  the  words  of  Mr. 
Justice  Harlan  In  the  Slaughter  House  Oases, 
16  Wall.  36,  62:  "This  power  Is,  and  must 
be  from  its  very  nature,  Incapable  of  any 
rery  exact  definition  or  limitation.  Upon  It 
depends  tbe  security  of  social  order,  the 
life  and  health  of  the  citizen,  tbe  comfort 
of  an  existence  In  a  thickly  populated  com- 
munity, the  enjoyment  of  private  and  social 
life,  and  the  beneficial  use  of  property." 
Chief  JusUce  Redfield,  In  Thorpe  v.  Railroad 
Co.,  27  Vt  HO,  149,  160,  uses  this  language: 
"The  police  power  of  the  state  extends  to 
the  protection  of  the  lives,  limbs,  health, 
comfort,  and  quiet  of  all  perstms,  and  the 
protection  of  all  property  within  the  state; 
•  •  *  and  persons  and  property  are  sub- 
jected to  all  kinds  of  reatralnts  and  bur- 
dens, in  order  to  secure  the  general  comfort, 
health,  and  prosperity  of  the  state;  of  the 
perfect  right  In  the  legislature  to  do  which 
no  question  ever  was,  or,  upon  acknowl- 
edged general  principles,  ever  can  be,  made, 
so  far  as  natural  persons  are  concerned." 
To  quote  Mr.  Justice  Harlan  again,  and  this 
time  In  Powell  v.  Pennsylvania,  127  U.  S. 
tfTS.  686,  8  Sup.  Ct  992,  1267:  "Tbe  power 
which  the  legislature  has  to  promote  the 
general  welfare  is  very  ^at,  and  the  dis- 
cretion which  that  department  of  the  gov- 
ernment has  In  the  employment  of  means 
to  that  end  Is  very  large."  "Police  regula- 
tions," says  Mr.  Justice  Wilde  In  Baker  v. 
City  of  Boston,  12  Pick.  183,  198.  "to  dhrect 
the  use  of  private  property  so  as  to  prevent 
its  proving  pernicious  to  the  cltlaens  at  large, 
are  not  void,  although  they  may  in  some 
measure  Interfere  with  private  rights  wlth- 
ont  providing  for  compensation.  •  •  •  If 
by  sDch  regulations  an  individual  receives 
some  damage.  It  is  considered  as  damnum 
abeqne  Injuria.  The  law  presumes  he  is 
compensated  sharing  In  the  advantages 
arising  from  such  beneficial  regulations."  In 
regard  to  a  Massachusetts  statute  authoriz- 
ing the  f;lty  council  of  Boston  to  raise  the 
grade  of  certain  lands  In  order  to  secure  a 
complete  drainage  thereof,  Mr.  Justice  Mor- 
ton, In  Nlckerson  v.  City  of  Boston,  181  Mass. 
306,  308,  said:  "It  belongs  to  that  class  of 
police  regulations  to  which  private  rights 
are  held  subject,  and  Is  founded  upon  the 
right  of  the  public  to  protect  •  itself  from 
nuisances,  and  to  preserve  tbe  general 
health.  The  authority  of  the  legislature  to 
pass  laws  of  this  character  is  too  well 
settled  to  be  questioned."  See.  also,  Com. 
V.  Roberts,  155  Mass.  282,  29  N.  B.  622. 
Unwholesome  trades,  slaughter  houses,  opera- 
tions offensive  to  the  senses,  the  burial  of 
tbe  dead,  drainage,  the  deposit  of  powder, 
and  the  building  with  combustible  materials. 


in  thickly  settled  communities,  are  some  of 
the  numerous  matters  to  which  the  police 
power  has  been  applied,  but  the  list  Is  too 
long  to  make  an  attempt  at  enumeration 
practicable.  See  18  Am.  &  Eng.  Enc.  Law, 
748;  2  Kent,  Comm.  340;  Oooley,  Const  Um. 
712  et  post 

Is  the  subject-matter  of  said  chapter  777, 
as  amended  by  chapter  1407,  Pub.  Laws  R. 
L,  a  proper  one  for  the  constitutional  use 
of  the  police  power?  And  by  this  we  mean 
not  merely  tbe  regulation  of  the  use  of  privy 
vaults,  cesspools,  and  other  arrangements 
for  the  reception  of  drainage,  but  the  ab- 
solute abatement  of  them  under  certain  con- 
ditions, regardless  of  the  manner  in  which 
they  may  chance  to  be  kept  It  is  sufficient 
for  us  in  this  Inquiry  to  consider  privy  vaults 
alone,  as  it  Is  agreed  on  all  bands  that  it 
was  a  privy  vault  only  that  was,  as  a  mat- 
ter of  fact  obnoxious  to  the  statute  in  the 
case  at  bar,  and  that  too,  one  used  solely 
for  the  reception  of  human  excrements;  for 
a  statute  may  be  unconstitutional  In  part 
and  constitutional  in  part,  and,  while  the 
unconstitutional  part  may  be  void,  the  con- 
stitutional part  may  be  valid,  and  may  be 
carried  Into  effect  the  test  is  such  cases 
being  whether  the  parts  are  so  Interwoven 
and  interdependent  that  they  can  stand  only 
as  a  whole.  State  v.  Clark,  16  R.  I.  883,  6 
Atl.  636;  In  re  Constitutional  Amendment, 
16  R.  I.  764,  758.  16  Atl.  706;  SUte  T. 
Tonks,  16  B.  L  385.  5  Atl.  636. 

The  receptacles  known  as  privy  vaults,  for 
what  might  not  Inaptly  be  called  the  drainage 
of  the  human  body,  vIzl  human  excrements, 
have  In  thickly  settled  communities  been  a 
very  common  matter  for  the  exercise  of  the 
police  power.  It  Is  commcm  knowledge  that 
the  condition  in  which  they  shall  be  kept  when 
allowed  to  exist  their  construction,  their  local- 
ity, tbe  time  and  mannor  of  removing  their 
contents,  have,  especially  in  clUea,  been  sub- 
jected to  sharp  police  regulation.  Few  things 
are  more  disagreeable  to  the  senses  or  more 
injurious  to  health  than  the  noisome  smells  too 
frequently  arising  from  them.  Th^  very 
presence  Is  a  menace  to  comfort  and  health, 
and  a  source  of  apprehension  to  the  nelgh- 
Ixx'hood.  The  best  that  can  be  done  so  long 
as  they  exist  Is  to  reduce  the  dangers  within 
them  to  the  minimum,  and  which,  it  vigilance 
be  relaxed,  sotm  loom  up  to  the  maximum. 
Wood,  in  bis  treatise  on  Nuisances,  S  679,  says 
that  privies  are  regarded  as  prima  facie  nui- 
sances; and  the  same  words  are  used  by  the 
court  in  Wahle  v.  Reinback.  76  lU.  322,  326. 
In  OouL  V.  Roberts,  165  Mass.  281,  282,  29  N. 
E.  622,  which  Invcdved  the  constitutionality  of 
a  statDte  providing  under  a  penalty  that  cer- 
tain buUdingB  in  Boston  "situated  on  a  public 
or  private  street,  court  or  passageway,  in 
which  there  Is  a  public  sewer,  and  every  build- 
ing connecting  with  any  sewer,  shall  have  suf- 
ficient water-closets  connected  with  the  sewer, 
and  shall  not  have  a  cesspool  or  privy,  except 
where  In  the  opinion  of  the  board  of  health  It 
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can  t»  allowed  to  remain  ten^Hxraidly,  and 
thai  only  aa  aaid  boazd  aball  approre."  Vr. 
Justice  Latbrop,  In  deUverlng  the  opinion  of 
tbe  court,  said: ,  "There  can  be  no  donbt  tliat 
the  statute  ixt  qnesUon  Is  wltbln  the  constito- 
ttooal  powers  of  the  leglslatore  as  a  police 
regolatlon.  It  Is  an  act  for  tbe  preserraUtm 
of  the  pabUc  health,  and  relates  to  the  dis- 
posal of  («e  of  tbe  most  dangoons  tonaa  of 
sewage."  Bnt  It  Is  eontmded  on  the  part  of 
the  appellants  that  the  privy  vanlt  Itself,  when 
prop^ly  used.  iB  neither  a  nuisance  nor  In- 
jorioas  to  health  or  comfort;  that  It  mlj  be- 
comes so  when  not  properly  cared  for,  and 
therefore  that  Its  abuse,  or  Impnqier  use,  alone 
makes  It  subject  to  police  regulation  and  re- 
pression. The  storage  of  gunpowder,  tbe 
Istence  of  buildings  of  sucb  character  and  coa- 
dltlon  as  to  make  them  liable  to  catch  flre,  In 
thlddy  settled  neighborhoods,  have  frequently 
been  tbe  subflect  of  police  r^^nlatlon  and  re- 
pression, but  neither  would  do  any  actual  harm 
until  carelessness,  acddmt,  or  some  unfwe- 
seen  agency  set  them  on  flre,  an  event  th&t 
might  never  happen;  and  yet  tbe  menace  and , 
the  apprebenskin  caused  by  their  presence 
have  been  frequently  deemed  sufficient  to  jus- 
tify tb^  renoral  under  the  police  power. 

Tbe  reasonable  exercise  of  human  power 
must  always  be  exerted  within  reasonable  hu- 
man Umltatlons.  It  Is  one  of  tbe  laws  of  hu- 
man nature  that  there  shall  be,  from  time  to 
time,  rejiections  from  our  persons  of  unasBlml- 
lated  matter,  and  this  higher  law  must  be  rec- 
ognized in  Judging  of  the  reasonableness  of 
any  human  legislation  In  any  wise  pertaining 
to  it;  bence  -the  necessity  of  some  sort  of  pro- 
Tialon  for  tbeee  rejections  is  always  ree<^- 
oized  by  l^slatures  and  courts.  Tbe  crudest ' 
and  most  objectionable  provision  for  this  in 
civilized  countries  Is  presented  by  a  great  army 
In  the  field  In  time  of  war;  while  the  most 
perfect  and  least  objectionable  provision  for  It 
ts  afforded  In  those  towns  and  cities  possess- 
big  tbe  best  water  and  sewage  ^sterns,  thus 
making  possible  what  are  called  the  "modem 
eonvenlences."  It  Is  common  knowledge  that 
the  city  of  Providence  has  expended  vast  euma 
of  mon^  In  perfectlx^  its  water  and  sewer 
systems,  thus  making  possible  what  wae  be- 
fore Impossible  in  tbe  way  of  eltminatlng  tbe 
menace  presented  and  the  apprehension  arous- 
ed by  the  existence  of  privy  vaults,  and  tbe 
statute  hi  questlM  operates  merely  to  remove 
an  objectionable  receptacle  where  an  impor- 
tunity exists  of  supplying  a  means  of  getting 
rid  of  the  objectionable  matter.  It  operates 
to  repress  privy  vaults  under  reasonable  limi- 
tations, for  tbe  land  on  wbtcb  the  privy  vault 
to  be  repressed  was  situated  most  abut  upon  a 
street  In  which  there  was  a  sewer.  T^en,  If 
there  was  no  connection  with  the  sewer  from 
that  land,  10  days  afto-  notice  given  were  al- 
lowed to  make  the  proper  connections  and  com- 
ply with  tbe  statute.  Then,  If  tbe  owner  or 
occupant  neglected  or  refused  to  comply,  a  pen- 
alty of  not  less  than  five  nor  more  than  twenty 
dollars  for  each  subsequent  21  hours  during 


wMch  he  should  neglect  or  refuse  to  comply 

therewith  was  imposed;  and.  If  this  accumu- 
lating penalty,  this  milder  means,  failed  of  ac* 
compUahbig  the  result,  then  tbe  board  of  al- 
dennen,  as  a  last  resort,  could  cause  tbe  privy 
vault  to  be  filled  up  and  destroyed.  Tbe  [nes- 
snre  of  power  was  applied  at  first  very  mod* 
orately,  and  free  from  banhness,  gradually 
Incxeadng  until  It  might  well  be  daimed  that 
the  tear  of  a  money  penalty  would  not  r^iress 
the  evil,  and  only  culminating  at  last  In  the 
actual  repressl(m  by  the  board  when  the  own- 
er or  occupant  had  neglected  or  refused  to  act 

Is  notice  to  the  owner  or  occupant  befM* 
tbe  passage  of  tbe  order  by  tbe  board  of  al- 
derman, under  tbe  statute  In  question,  const!- 
ttttlonally  necessary,  or  is  It  requisite  Ibat  be 
should  have  what  is  called  "bis  day  bi  court,** 
or  a  trial  by  jury,  before  tbe  passage  of  said 
order,  or  before  tbe  privy  vault  can  be  filled 
up  and  destroyed?  Senator  Bdmcmds,  in  Hart 
v.  Mayor,  etc.,  of  Albany,  9  Wend.  571,  409, 
says:  "Much  stress  was  laid  by  tbe  counsel 
for  the  appeUants  upon  tbe  fact  that  the  exee- 
dse  of  the  right  claimed  by  the  reqmndents 
vrould  result  in  the  destruction  of  their  prop- 
erty wfttiout  the  benefit  of  a  trial  by  juiy,  and 
that,  consequmtiy,  the  ordinance  in  question 
was  a  violation  of  the  constitution  and  tbe 
bill  of  rights.  The  same  objection  would  ap- 
ply to  the  dejection  of  every  nuisance,  yet 
nothing  is  clearer  or  better  settled  than  the 
right  to  exercise  this  power  In  a  snmmary 
manner,  not  only  where  tbe  whole  ccHnmunlty 
Is  affected,  but  where  a  private  individual 
alone  Is  injured.  It  is  a  right  necessary  to 
tbe  good  order  of  society,  and  the  reason  why 
tbe  law  allows  this  private  and  summary 
method  of  doing  one's  self  Justice  Is  because 
Injuries  of  this  kind,  which  obstruct  or  annoy 
sucb  things  as  are  of  dally  convenience  and 
use,  require  an  Immediate  remedy,  and  cannot 
wait  for  tbe  slow  pngren  of  tiw  mdbiaiT 
forms  of  justice." 

In  King  V.  Davenport,  96  QL  805,  the  ques- 
tion was  as  to  tbe  validity  of  an  ordinance  of 
tbe  city  of  Jacksonville,  It  having  been  empow- 
ered to  pass  the  same,  to  establish  flre  limits, 
and  to  declare  tbe  building  or  repairing  of 
buildings  with  combustible  materials  within 
tbe  flre  limits  a  nuisance,  and  to  provide 
against  the  erection  of  buildings,  roofs,  or  cor- 
nices with  other  than  fireproof  material  with- 
in said  flre  limits,  and  which  provided  that  if 
the  offender,  t^)on  reasonable  notice,  failed  to 
remove  sucb  wooden  bulldli^,  or  wooden  part 
of  sucb  building,  tbe  city  marshal,  v^n  the 
written  direction  of  tbe  mayor,  should  remove 
or  tear  down-  such  building,  or  such  part  there- 
of as  may  be  necessary.  Tbe  ordinance  fup- 
tber  provided  that  tbe  offender  should  be  snb- 
Ject  to  a  fine  of  flOO  for  each  we^  he  failed 
to  remove  sucb  wooden  building,  or  wooden 
pari  thereof,  and  that.  If  the  city  caused  the  re- 
moval, the  expense  of  the  removal  might  tte 
recovered  of  the  ofl^endw.  Hie  plalntttf 'a  tes- 
tatrix violated  this  ordhianee  by  takbig  off  an 
old  and  out  of  repair  shlngls  roef  from  ber 
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bafldlog,  titnated  within  the  fire  llmlta,  and 
potttng  thereon,  without  permission,  a  new 
dilDgle  roof.  She  falling  to  remove  the  same 
npoo  doe  notice,  the  roof  was  removed  \jy  the 
city  Tnymhni  in  conforml^  with  the  ordinance, 
whereiqwn  she  brought  an  action  of  trespasa 
■gainst  the  mayor  and  marshal  of  the  city  tor 
the  removing  of  the  roof,  and,  dying  since 
tbe  bringliig  of  the  action,  her  executor  was 
nibstltuted  as  plaintiff.  Tbe  defendants  Jns- 
tlfled  under  the  ordlnante,  and  the  sole  ques- 
tion waa  as  to  tbe  validity  of  tbe  ordinance. 
The  court,  in  its  opinion,  said,  inter  alia  (page 
314  et  post):  "There  can  be  no  doubt,  It 
seems  to  us,  that  the  ordinance  in  question 
was  a  police  r^ulaUon,  proper,  and  made  in 
good  faith,  for  tbe  purpose  of  guarding  against 
tbe  calamities  of  fire*  in  a  populous  neigbtxir- 
bood,  and  we  must  regard  It  as  an  entirely 
reasonable  regnlatlon.  There  Is  no  more  fre- 
qoent  or  admittedly  proper  ecerclse  of  tbe  po- 
lice power  than  that  of  tbe  prohibition  of  tbe 
erection  of  bi^bigs  of  combustible  materials 
In  tbe  populous  part  of  a  town,  and  the  only 
means  of  making  such  prohibition  effectual  la 
by  summary  abatement  Every  moment's  de- 
lay In  Che  r^oval  of  the  nuisance  Is  constant 
exposure  to  danger.  Before  any  Judicial  in- 
quiry and  hearing  could  be  had  In  the  matt^, 
the  whole  evU  sought  to  be  guarded  against 
might  be  produced.  The  Imposition  of  a  pen- 
al^ would  bat  punish  tbe  offender;  it  would 
not  remove  tbe  source  of  danger.  This  latter 
k  the  thing  which  the  necessity  of  the  case 
requh«8,  and  Inmwdtate  abatonent  Is  the  only 
ecsnpetent  remedy." 

City  of  Salem  v.  Eastern  R.  R.,  98  Mass.  431, 
was  an  action  to  recover  money  expended 
from  the  city  treasury  by  Its  board  of  lieaith 
to  remove  a  nuisance,  which  removal,  being  the 
digging  of  a  canal  for  the  abatement  of  a 
nuisance  In  a  mill  pond,  was  made  under  an 
ordinance  of  tbe  city  authorized  a  statute 
of  the  state.  Mr.  Justice  Wells,  In  delivering 
the  opinion  of  the  court,  on  page  442  et  post, 
used  tUs  language:  'The  proceedings  of  the 
board  of  health  are  said  to  be  defective,  be- 
Awse  taken  without  previous  notice  to  the  de* 
fendants,  and  opportunity  to  be  beard.  The 
evidence  tended  to  show  that  the  defendants 
were  notified  of  tbe  pendency  of  proceedings, 
and  of  tbe  action  taken  by  the  board  of 
health  from  time  to  time;  but  there  was  no 
such  notice  beforehand  as  would  give  tbe 
defendants  an  opportunity  to  appear  and 
be  heard  upon  the  contemplated  action  of 
the  board;  and  there  was  no  hearing  upon 
any  of  the  questions  before  them.  Tbe  stat- 
ute does  not  require  any  previous  notice. 
Notice  most  be  given  of  general  regulations 
prescribed  by  the  board  of  health  under  sec- 
tfons  5  and.  6,  before  parties  can  be  held  In 
txalt  for  a  disregard  of  their  requirements. 
But,  although  such  general  regulations  may 
•eriously  Interfere  with  the  enjoyment  of 
private  property,  and  disturb  the  exercise 
of  valuable  private  rights,  no  previous  no- 
tice to  parties  so  to  be  affected  by  them 


Is  necessary  to  their  validly.  They  belong 
to  that  class  of  police  regulations  to  which 
all  Individual  rights  of  property  are  held 
subject,  whether  established  directly  by  en- 
actments of  ttie  legislative  power  or  by  Its 
authority  through  boards  of  local  administra- 
tion." After  citing  various  cases,  and  en- 
larging upon  tbe  reasons  for  notice  not  be- 
ing required,  viz.  tbe  necessity  for  summary 
action,  the  fact  that  delay  for  hearing  the 
parties  might  defeat  all  beneficial  results 
from  an  attempt  to  exercise  the  power  con- 
ferred upon  boards  of  health,  etc.,  tbe 
learned  judge  concludes  on  this  point  as 
follows  (page  444):  "The  necessity  of  tbe 
case,  and  the  Importance  of  the  public  In- 
terests at  stake,  justify  the  omission  of  no- 
tice to  the  Individual.  When  tbe  statute 
authorizing  tbe  proceedings  requires  no  no- 
tice, their  validity  .without  notice  Is  not  to 
be  determined  by  tbe  apparent  propriety 
of  giving  notice  In  the  particular  case,  but 
by  considerations  affecting  the  whole  range 
of  cases  to  which  tbe  statute  was  Intended 
to  apply." 

In  Blalr  v.  Forehand,  100  Mass.  136,  180, 
where  the  question  was  as  to  the  validly 
of  a  statute  authorizing  the  summary  kill- 
ing of  unlicensed  dogs,  Mr.  Justice  Gray 
said:  "All  rights'  of  property  are  held  sub- 
ject to  auch  reasonable  control  and  regula- 
tion of  the  mode  of  keying  and  use  as  the 
legislature,  under  tbe  police  power  vested 
in  them  by  tbe  constitution  of  the  common- 
wealth, may  think  necessary  for  the  pre- 
venting of  Injuries  to  tbe  rights  of  others, 
and  the  security  of  tbe  public  health  and 
welfare.  In  the  exercise  of  this  power  the 
legislature  may  not  only  provide  that  cer- 
tain kinds  of  property  (either  absolutely,  or 
when  held  In  such  a  manner  or  under  such 
clrcumstauces  as  to  be  injurious,  dangerous, 
or  noxious)  may  be  seized  and  confiscated 
upon  legal  process  after  notice  and  hearing; 
but  may  also,  when  necessary  to  insure  the 
puUlc  safety,  authorize  them  to  be  sum- 
marily destroyed  by  the  municipal  autborli- 
ties  without  previous  notice  to  the  owner,^ 
as  In  tbe  familiar  cases  of  pulling  down 
buildings  to  prevent  tbe  spreading  of  a  con- 
flagration or  the  impending  fall  of  the  build- 
ings themselves,  throwing  overboard  decay- 
ing or  Infected  food,  or  abating  other  nui- 
sances dangerous  to  health;"  citing  various 
authorities  In  support  thereof. 

In  the  celebrated  Trinity  Chureh  Case 
(Health  Dept  of  City  of  New  York  v.  Rec- 
tor, etc.,  of  Trinity  Church,  146  N;  T.  82, 
47,  89  N.  E.  833)  Mr.  Justice  Peckham  gave 
expression  to  this  obiter  dictum:  "This  is 
not  tbe  case  of  a  proceeding  against  an 
Individual  on  the  ground  of  the  maintenance 
of  a  nuisance  by  him;  nor  Is  It  the  case  of 
an  assumed  right  to  destroy  an  alleged  nui- 
sance without  any  other  proof  than  tbe  de- 
cision of  the  board  itself  (with  or  without 
a  hearing)  that  tbe  thing  condemned  was 
a  nuisance;  nor  is  It  tbe  case  of  tbe  deatruc- 
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tioD  of  property  whicli  Is  In  fact  a  ntUaance, 
without  compensation.  Where  property  of 
an  IndlTldnal  la  to  be  condemned  and  abated 
as  a  nuisance,  It  most  be  that  somewhere 
between  the  Institution  of  the  ittoceedlngs 
and  the  final  result  the  owner  shall  be 
heard  In  the  courts  npon  that  question,  or 
else  that  he  shall  hare  an  opportunity,  when 
calUnf  upon  those  persons  who  destroyed 
his  proper^  to  account  for  the  same,  to 
show  that  the  alleged  nnlsance  was  not  one 
In  fact  No  dedslon  of  a  board  of  health, 
even  If  made  on  a  bearing,  can  condnde 
the  owner  upon  the  question  of  nnlsance." 
Mr.  Justice  Feckham's  dictum,  just  quoted, 
is  claimed  by  both  appellants  and  appellees 
In  this  case  as  favoring  their  respective  con- 
tentions, but  rightly  understood,  it  would 
seem  beyond  peradventnre  to  favor  the  ap- 
pellees. The  case  of  Miller  v.  Borton,  152 
Mass.  540,  26  K.  B.  100,  affords  an  apt  Il- 
lustration of  Mr.  Justice  Feckham's  mean- 
ing. This  was  tort  for  the  summary  kill- 
ing of  a  horse  that  had  been  adjudged  by 
the  commissioners  on  contagious  diseases 
among  domestic  animals,  under  St  1887, 
c.  252,  had  the  contagious  disease  known  as 
"glanders"  or  "farcy,"  and  for  the  killing 
of  which  an  order  had  been  Issued  by  them, 
with  no  provision  for  compensation  to  the 
owner.  The  defendants  admitted  the  kill- 
ing, but  justified  that  they  did  It  In  obedi- 
ence to  the  order.  The  court  below  ruled 
the  act  to  be  constItntl<mal,  found  that  the 
horse  killed  was  not  afflicted  with  glanders 
or  any  contagious  disease,  and  found  for 
the  defendants,  I  e.  that  the  justification  was 
sufficient.  The  whole  of  the  supreme  judi- 
cial court  assumed  the  statute  to  be  con- 
stitutional, a  difference  arising  only  as  to 
whether,  If  tbe  horse  did  not  have  the 
glanders  as  a  matta>  of  tact  the  killing  was 
Justifiable  nnder  the  order.  The  court  stood 
four  to  three,  tbe  majority  deciding  that 
the  killing  was  not  Justified,  and  the  minor- 
ity that  it  was  justlfled,  under  tbe  order. 
Holmes,  J.,  In  giving  the  opinion  of  the 
majority  of  the  court,  said.  Inter  alia:  "The 
language  of  the  material  part  of  section 
13,  Act  1887,  Is:  'In  all  cases  of  farcy  or 
glanders,  the  commissioners  having  con- 
demned the  animal  infected  therewith  shall 
cause  such  animal  to  be  killed  without  an 
appraisal,  but  may  pay  tbe  owner  or  any 
other  person  an  %qultable  sum  for  the  kill- 
ing and  burial  thereof.'  Taken  literally, 
these  words  only  give  the  commlsslonere 
Jurisdiction  and  power  to  condemn  a  horse 
that  really  has  the  glanders.  Tbe  question 
Is  whether  they  go  further  1^  Implication, 
80  that,  if  a  horse  which  has  not  the  dis- 
ease Is  condemned  by  the  commissioners, 
th^r  order  will  protect  the  man  who  kills 
It  in  a  subsequent  suit  the  owner  for 
compensation.  •  •  •  When,  as  here,  the 
horse  is  not  oply  not  to  be  paid  for,  but 
may  be  condemned  without  appeal,  and 
killed,  without  giving  the  owner  a  hearing 


or  even  notice,  the  grounds  are  very  strong 
for  believing  that  tbe  statute  means  no 
more  than  It  says,  and  Is  Intended  to  author- 
ize the  killing  of  actually  InfOcted  horses 
only.  •  *  •  Section  18  of  the  Act  of  1887 
1^  Implication  declares  horses  with  the 
glanders  to  be  nulsanc»,  and  we  assume, 
in  favor  of  the  defendant  that  It  may  do 
so  constitutionally,  and  may  authorise  them 
to  be  killed  withoujt  compensation  to  the 
owners.  But  the  sUtute  does  not  declare 
all  horses  to  be  nuisances,  and  the  question 
Is  whether,  if  the  owner  of  the  horse  denies 
that  his  horse  falls  within  the  class  de- 
clared to  l>e  so.  the  l^lslature  can  make 
the  ex  parte  decision  of  a  board  like  this 
conclusive  upon  bim.  That  question  is  an- 
swered by  the  decision  In  Fisher  v.  McGlir, 
1  Gray,  1.  It  is  decided  there  that  the  own- 
er has  a  right  to  be  heard;  and.  further, 
that  only  a  trial  by  jury  satisfies  the  pro- 
vision of  article  12  of  the  declaration  of 
rights  that  no  subject  shall  be  deprived  of 
bis  property  but  by  tbe  judgment  of  his 
peers  or  the  law  of  the  land.  •  •  •  Of 
course,  there  cannot  be  a  trial  jury  be- 
fore killing  an  animal  supposed  to  have  a 
contagious  disease,  and  we  assume  that  the 
legislature  may  authorize  Its  destruction  In 
sacb  emergencies  without  a  hearing  before- 
hand. But  it  does  not  follow  tiiat  It  can 
throw  the  loss  on  the  owner  without  a  hear- 
ing. If  he  cannot  t>e  heard  beforehand,  he 
may  be  beard  afterwards.  Tbe  statute  may 
provide  for  paying  him  In  ease  It  should  ap- 
pear that  his  property  was  not  what  the 
legislature  has  declared  to  be  a  nuisance, 
and  may  give  him  his  hearing  In  that  way. 
If  It  does  not  do  so,  the  statute  may  leave 
those  who  act  under  It  to  proceed  at  their 
peril,  and  the  owner  gets  his  hearing  in  an 
action  against  them." 

There  are  many  other  cases  which  mlg^t  be 
cited  In  reference  to  the  nonnecessity  of  no- 
tice before  the  passage  of  tbe  order,  but  the 
foregoing  are  sufficient  to  satisfy  us  that  no 
such  notice  la  required.  When  the  appellant 
is  sued  for  the  penalty,  she  will  have  her  day 
In  court,  and  a  trial  by  Jury,  If  she  desires; 
and  proof  will  have  to  be  adduced  to  show  that 
she  had  an  unauthorized  privy  vault  upon  her 
premises  to  obtain  a  recovery  against  her.  So, 
If  an  alleged  privy  vault  upon  her  prranises 
Is  filled  up  and  destn^ed,  under  alleged  au- 
thori^  of  said  chapter  777  as  amended  by 
chapter  1407,  she  can  bring  suit  against  the 
persons  dohig  the  act  for  the  supposed  tres- 
pass, and  when  they  attempt  to  justify  under 
tbe  statute  i^e  will  have  her  day  in  court,  and 
a  trial  by  Jury,  It  she  desires,  and  the  defend- 
ants will  have  to  show  that  the  alleged  privy 
vault  was  actually  a  privy  vault  and  Qiat 
It  was  unauthorized  under  the  statute.  Of 
course,  If  the  thing  declared  by  statute  to  be  a 
nuisance,  or  the  thhig  regnlated  or  repressed 
under  an  exercise  of  the  police  power,  Is  not  a 
nuisance  hi  fact  ot  Trtthhi  tbe  province  ot 
the  exerdse  ot  the  police  power,  Qien  the  court 
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will  declare  the  statute  unconstitutional,  for 
the  power  is  not  to  be  used  under  the  mere 
allegation,  color,  or  pretense  of  being  a  proper 
exerdse  of  tbe  police  power,  wben  In  truth  It 
is  not  Bat  tbe  lec^ature»  as  we  have  al- 
ready seen.  Is  to  a  great  extent  tbe  proper 
judge  of  the  necessity  for  the  exercise  of  this 
restraining  power.  In  addition  to  cases  al- 
ready quoted  from,  see  Watertown  t.  Mayo, 
100  Mass.  315.  S19.  and  Train  t.  Dislnfecttog 
Oo^  144  Mass.  623.  530, 11  N.  B.  929;  in  wblcb 
latter  case  Derens,  J.,  says:  "But  there  can 
be  DO  donbt  of  tbe  right  of  tbe  legislature  to 
pronounce,  under  its  police  power,  certain 
things  or  certain  acts  nuisances  In  tbem- 
sdves." 

Tbe  appellant  urges,  as  a  ground  for  ad- 
taigiixg  tbe  act  iu  questlcHi  nnconstltuticmal, 
tliat  she  cannot  be  beard  upon  tbe  question 
wbetber  the  privy  vault  upon  her  premises  is 
a  nuisance  or  not,  irrespectiTe  ot  the  legis- 
lative determination  thereof.  We  have  al- 
ready seen  that  the  legislature  can  pronounce 
under  its  police  power  tliat  certain  things  are 
nobancea  per  se,  and  privy  vaults,  undo*  the 
conditions  provided  f<»  In  said  chapter  777,  as 
amended  by  chapter  14OT,  are  embraced  In 
rach  things.  The  legislature  is  autb<^zed  un- 
der its  police  power  to  determine  and  enact 
that  places  used  for  tbe  illegal  sale  of  Intoxi- 
catiog  liquors  are  nuisances,  and  persons  pros- 
ecnted  thereunder  can  show  that  tbe  place 
complained  of  is  not  used  for  the  sale  of  In- 
ttxlcatlng  liquors,  but  tbey  are  not  permitted 
to  show  that,  altbongb  tbe  place  is  used  for 
tbe  111^^  sale  of  intoxicating  liquors,  yet  that 
It  la  not  a  nolsaoce.  That  was  determined  by 
tbe  Icsi^tDre  wben  it  passed  the  act,  as  to 
tbe  pn^urlety  at  tbe  passage  ot  which  tbe 
pnwns  prasecnted  doirtttlesa  bad  no  notice  or 
beufav;  neither  are  sncb  persons  entitled  to 
be  beard  whether  proceedings  shall  be  com- 
moiced  againat  them.  So  tbe  legislature  has 
made  a  statute  as  to  certain  classes  of  privy 
vaults,  and  tbe  appellant  can  have  an  oppor- 
taaXty  ftf  being  beard  whether  her  privy  vault 
to  of  Oat  class;  bat  she  wHl  not  be  beard  as 
to  whetb^  ber  privy  vault  would  not  have 
been  a  nuisance  If  the  act  bad  not  been  passed, 
because  she  was  not  heard  upon  the  question 
wbetber  tbe  le^alature  should  para  sncb  a 
law,  nor  whether  13ie  board  of  aldermen  should 
have  initiated  proceedings  against  her  by  giv- 
ing her  a  prellnilnaiy  notice  or  order. 

The  appellants  ccmtend  that  privy  Tanlta 
have  never  been  declared  by  statute  nuisances 
per  ae.  We  do  not  understand  that  a  tdrmal 
dedaratkm  that  a  thing  is  a  nuisance,  Ipslssi- 
uils  vertrfs.  Is  necessary  to  bring  It  within  tbe 
exerdse  of  the  police  power,  or  to  constitute 
It  a  nolsance.  A  formal  declaralicm  that  a 
tbtaig  is  a  nuisance  does  not  necessarily  nuEe 
it  so,  as  we  have  already  seen;  and  not  form- 
any  dedarlng  It  to  Iw  a  nuisance  does  not 
technically  keep  It  from  being  one,  tf  It  Ifl 
treated  as  such  in  the  statute.  Thus  we  have 
tern  tliat  Mr.  Justice  Holmes,  In  Miller  t.  Hor- 
mn.  152  Mass.  540^  20  N.  B.  100,  said,  "Section 


13  of  tbe  act  of  1887  by  Implication  declares 
horses  with  the  glanders  to  be  nuisances,"  and 
yet  reference  to  that  section  shows  that  such 
horses  were  not  called  nuisances,  but  only 
treated  as  such;  nor  is  tbe  word'  "nuisance" 
anywhere  to  be  found  in  the  whole  act  Chap- 
ter 777,  as  amended  by  chapter  1407,  distinct- 
ly declares  at  the  end  of  the  act  that  its  pro- 
visions were  made  "in  the  interest  of  tbe  pul>- 
lic  health  of  the  city,"  and  that  Is  ali-sufiiclent 
coupled  with  the  nature  of  its  provisions,  nei- 
ther do  we  see  that  tbe  provision  of  the  stat- 
ute In  question  referring  to  the  filling  up  and 
destroying  privy  vaults,  etc,  notwithstanding 
the  pendency  of  an  appeal,  was  in  any  way 
in  contravention  of  tbe  constltutlML  We  have 
already  referred  to  various  authraldeB  that 
summary  action  under  the  police  power  with- 
out being  heard,  without  previous  Jury  trial, 
and  without  compensation,  might  be  constitu- 
tional. Undra  our  system  an  appeal  Is  allow- 
ed from  any  orAer  of  a  town  council,  but,  as 
the  law  stood  In  August.  1895,  it  was  at  least 
G5  days  from  the  date  of  the  passage  of  Ihe 
ord^  before  it  could  be  called  In  the  appellate 
court  for  assignment  even  (Jud.  Act.  132),  and 
so,  to  avoid  ail  question  as  to  tbe  effect  of  an 
appeal  from  an  order  under  said  chapters  777 
and  1407  under  the  g«ieral  provisions  as  to 
such  appeals,  It  was  plainly  declared  that  such 
an  appeal  should  not  prevent  summary  pro- 
ceedings under  said  chapters.  The  appeal  waa 
not  affected  by  the  abatement  of  tbe  nuisance 
any  more  than  trial  by  Jury  was  affected  by 
such  abatement,  although  the  prosecution  of 
the  appeal,  like  the  trial  by  jury,  followed  the 
abatement.  The  appellants  seem  to  draw  a 
distinction  between  the  privy  vaults  mentioned 
in  said  chapters  777  and  1407  on  tbe  one  band, 
and  the  cesspools  and  other  arrangements  tor 
the  reception  of  drainage  on  tbe  other,  that  is 
not  altogether  apparent  to  us,  but  Inasmuch 
as  such  distinction  is  sought  to  be  drawn,  and 
as  a  privy  vault  Is  alone  Involved  In  this  suit, 
our  decision  Is  limited  to  the  constitutionality 
of  the  statute  In  questlMi  so  far  only  aa  It  re- 
fers to  privy  vaults  mentioned  therein.  In 
conclusion  we  are  of  tbe  opinion  that  chapter 
777  of  April  25,  1889.  as  amended  chapter 
1407  Of  March  1,  1895,  so  far  as  It  relates  t» 
privy  vaults,  being  the  only  portion  called  hi 
question  in  this  case,  Is  not  In  violation  of  the 
constitution. 


(20  R.  I:  176) 
O'HAEA  et  al.  v.  QUINN  et  al. 
(Snpreme  Court  of  Rhode  Island.   July  7,  1897.) 
RtoHTs  OP  Co-Tenast— Patmest  of  Taxks. 
One  of  several  co-tenaDts,  against  whom  all 
taxes  are  assessed,  while  be  and  tbe  assmsoz  sup- 
pfxeA  be  was  the  sole  owner  of  tbe  land,  is  not 
entitled  in  a  partition  suit  to  any  reimburse- 
ment for  tbe  payment  of  such  assessments. 

Bill  by  Ellen  O'Hara  and  others  against  Mar^ 
tin  Qulnn  and  otbaa  for  partitimi'  by  a  sale 
and  division  of  the  proceeds,  a  partition  by 
metes  and  bounds  being  impracticable  on  ac- 
count (tf  tbe  Bmallness  of  the  premises  and 
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tbe  nnmbor  of  Qte  ownov.  The  rttpondait 
Qninn  had  paid  tbe  taxes  on  the  oommon  prop- 
erty, the  land  being  taxed  to  him  as  the  atAe 
ofwner,  and  he  sapposlng  be  had  the  title  tbere- 
to. 

Arthur  Cuahlng,  for  complalnanta.  McGuln- 
neas  Jb  Doran*  for  re^wndents. 

PER  CURIAM-  The  ease  shows  that  the 
taxes  paid  by  the  respondent  Qnlmi  were  aa- 
seased  upon  the  whole  land  la  sait,  and  against 
him  alone,  both  he  and  the  assessors  Buppos- 
Ing  him  to  be  the  sole  ownn.  No  portlrai  of 
tbe  taxes  was  aaseaeod  against  his  co-tenants, 
or  against  their  Interest  In  the  land,  and,  ao 
far  as  appears,  no  notice  of  tbe  assessment  was 
given  to  them.  The  payment,  Uierefor^  by 
Qolnn,  did  not  fanue  to  ttie  baieflt  oC  his  co- 
tenants.  So  far  as  th^  are  ocmcraDed,  the 
payments  were  for  moneys  which  they  were 
tmder  no  oMlgatlon  to  pay.  We  are  of  tbe 
opinion,  tha^fore,  that  he  ia  not  entitled  to 
relmborsHoent. 


(20  R.  I.  280) 

GUNN  et  ux.  T.  KELLIHER. 
(Supreme  Court  of  Rhode  Island.  July  8.  1887.) 

X«IIIITATIOM»— ACTlOIfa  AOAINBT  AnurNISTRiTOKS. 

Fab.  St  c  189,  {  8  (Id.  c.  205,  fi  0),  In  force 
at  the  date  of  the  appointment  of  oefendaut  as 
administrator,  provided  that  no  action  ehoold  be 
brought  against  any  administrator  after  three 
years  from  the  grant  of  adminiatratlou;  Gen. 
Laws,  G.  218,  S  8t  ^  force  at  the  time  plaintiff's 
action  was  brought,  providca  that  "no  executor 
or  administrator  shall  tie  held  to  auswer  to  the 
Bult  of  a  creditor  of  the  deceased,  •  •  *  on- 
1^  such  suit  is  commenced  within  two  years 
from  the  date  of  the  first  publication  of  the  notice 
of  the  qualification  of  the  first  ezecntor  or  ad- 
ministrator"; and  Gen.  Laws,  c.  298,  which  re- 
peals Pub.  St  c.  188.  S  8  (Id.  c.  205,  I  9),  en* 
acts  (section  10)  that  ''whenever  a  limitation  or 
period  of  time  prescribed  in  any  of  the  acts  re- 
pealed by  this  chapter,  for  the  acquiring  of  any 
rb^t,  or  the  barring  of  any  remedy,  or  for  any 
otoer  purpose,  shall  have  beeun  to  run,  and  tbe 
same  or  any  similar  limitation  is  prescribed  ih 
the  General  Laws,  tbe  time  of  limitation  shall 
eoDtinne  to  run  and  shall  have  ihe  like  effect  as 
it  tlw  whole  period  had  begun  and  ended  under 
the  operation  of  the  General  Laws."  BM,  ihat 
such  limitation  of  three  years  continaed,  as  to 
plaintiffs  cause  of  action,  with  the  like  effect  as 
if  the  General  Laws,  instead  of  the  FuUIc  Stat- 
utes, had  been  in  force  wlien  such  limitation  be- 

SLU,  and  as  if  It  bad  continued  to  run  under  the 
enerai  Laws  to  its  termination. 

Assumpsit  by  James  Gunn  and  wife 
against  Daniel  F.  Kelliher,  administrator  of 
the  estate  of  Peter  H.  Honeyman,  deceased. 
On  plaintiffs*  demurrer  to  plea.  Smtalned. 

stride  J.  McCattiiy,  for  plaintiffs.  Thomas 
F.  Murphy,  for  defmdant 

MATTGSON,  0.  J.  This  Is  an  action  of 
assumpsit  brought  against  the  defendant  as 
administrator  of  the  estate  in  this  state  ot 
Peter  M.  Honeyman,  late  of  Chilton,  Wis., 
deceased.  The  writ  Is  dated  May  26,  1896. 
Tbe  defendant  pleaded  the  general  issue, 
and  by  leave  of  court  a  special  plea  setting 
up  the  bar  of  Gen.  Laws  R.  L  c.  218,  |  &. 


Gen.  Uiws  B.  I.  took  tfCect  VOxmrj  1«  18B8,  ■ 
and  cbaptor  218, 1 0,  ^ormea:  **Ko  executor 
or  administrator  shall  be  held  to  anawor 
to  the  Btdt  of  a  eredlto'  of  tbe  deceased,  ex- 
ceptlng  suit  <m  his  Ixmd  or  m  Is  otherwise 
provided  la  this  or  the  preceding  title^  milesa 
such  suit  is  commenced  within  two  years  from 
the  date  ct  tbe  first  publication  of  Qie  notice 
of  tbe  quallflcatl<Ni  of  the  first  aectoor  or  ad- 
ministrator." 1^  plea  an^ea  that  more  than 
two  years  before  the  coaunencement  of  this 
suit,  to  wit,  on  Pelamary  6, 189^  at  Providence, 
tbe  defoidant  was  duly  appointed  adnUnlstca- 
tor  of  the  goods,  diatt^  and  estate  of  the  da- 
ceased  in  Rhode  Island,  and  then  and  there 
accepted  the  tmst;  that  afterwards,  wltUa 
10  days  from  his  acceptance  of  the  trust,  on, 
to  wit,  February  9,  10,  and  12, 18M,  be  gare 
notice  of  ills  acceptance  as  by  law  required; 
that  tbe  plaintiffs  did  not  begin  their  suit 
against  him  until  more  than  two  years  from 
tbe  date  of  the  flr^  publication  ot  the  notice 
of  bis  qualification.  To  this  pha  the  plahitUb 
have  demurred. 

Pub.  St  R.  I.  c.  188,  i  8  (Id.  c  206,  S  ^,  in 
force  at  the  date  of  the  appointment  of  the  de- 
fendant as  administrator,  provided  that  no  ao* 
tlon  should  be  brought  against  any  administra- 
tor within  one  year  after  the  grant  of  admln- 
l8tratl<m,  nor  after  three  years  from  such 
grant  except  for  certain  causes,  not  necessary 
to  be  adverted  to,  provided  notice  of  ills  ap- 
pointment should  have  been  given  according 
to  law,  such  periods  to  be  re^oned  from  the 
time  of  the  giving  of  the  notice.  As,  there- 
fore, the  defendant  was  not  ^pp(^ted  admin> 
istrator,  as  recited  in  tba  idea,  until  February 
6.  ISM,  the  limitation  of  the  statutes  than  hi 
force  did  not  begin  to  run  agtinst  the  plain- 
tiffs' cause  of  action  nntU  his  qualiflcatlrai  aa 
administrator,  and  the  puUlcatltni  of  the  no- 
tice of  bis  appointment  <m  Fetffoary  9,  W&i, 
E^owles  r.  Wbaley,  15  R  L  97, 98, 28  Aa  144. 
Consequmtly  the  jdalntlffs'  canse  <it  action 
would  not  have  been  barred,  by  tbe  statates 
then  in  force,  till  February  9,  1897,  had  they 
continaed  In  fOns,  <x  more  than  a  year  after 
the  General  Laws  toot  effect.  In  support  of 
the  plea,  It  is  contended  that  this  limitation 
was  cut  down  by  Gen.  Laws  B.  X.  c.  218.  f  9, 
frcHU  three  years  to  two  years,  and  that  It  ex- 
ph«d,  therefore,  on  February  9.  188tf,— more 
than  tluree  months  prior  to  tbe  bringing  of  tliis 
suit.  We  do  not  tUnk  that  this  contention  is 
correct  Gen.  Laws  B.  1.  c  298,  S  10.  enacts 
that  "whoiever  a  limitation  or  period  of  time 
prescribed  In  any  <a  tbe  acta  reinaled  1^  this 
chapto*  for  the  acquiring  (tf  any  right  or  the 
barring  of  any  remedy  or  for  any  other  pur- 
pose ahall  hare  begun  to  nm,  and  the  same 
or  any  similar  llmllAtlMi  Is  prescribed  in  the 
General  Laws,  the  time  of  limitation  shall 
owtinue  to  run  and  shall  have  the  like  effect 
as  If  the  whole  period  had  begun  and  ended 
under  the  operation  of  the  General  Iaws.** 
Pub.  St  B.  I.  c  189, 1  8  dd.  c.  20&,  {  9),  was 
repealed  by  Qea.  Iaws,  c.  198.  Hence  the 
llml^tlon  of  three  years  preecrlbed  by  them 
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Is  expressly  amtlnnecl  by  chapter  298,  with 
the  like  effect  as  If  the  three  years  had  begun 
and  ended  noder  the  operation  of  the  General 
Laws;  i.  e.  with  the  like  effect  as  If  the  Gen- 
eral lAws,  instead  of  the  Pnblle  Statutes,  had 
been  in  force  wben  the  limitation  began,  and 
as  if  It  had  contlooed  to  run  under  the  General 
Laws  to  its  termination.  We  thhilc,  therefore, 
that  the  plea  constitutes  no  defense  to  the  ac- 
tion. Demurrer  sustained,  plea  oTemled,  and 
case  remitted  to  the  common  pleas  division 
tfx  further  proceedings. 


01  R.  L  tlD 

GARR  T.  BBOWN  et  aL 
(Bnpieme  Court  of  Rhode  Island.  July  26, 1897.) 

CoKSTiTCTioltAi.  Law—  Adminibtkation  or  B»- 
TATB  or  SupposBD  Uecbdbnt — Doi 
Pkocbss  or  Law. 
Pub.  Laws  1882-86,  c.  298,  proTidlug  for 
the  admiDiatratioD  of  the  estate  of  oue  who  has 
been  absent,  and  "not  heard  from,  directly  or  ia- 
directly,  for  the  term  of  seven  years,"  as  If  Iw 
were  dead,  violates  Const,  art  1,  i  10,  atkd  Const 
U.  S.  Amend,  art  14,  proridiDg  that  no  person 
shall  be  deprived  of  property  without  due  j^oceas 
of  law. 

Action  by  Peter  Caxr  against  John  A.  Brown 
andotbera.  Demurrer  to  answer  of  defendants 
sustained. 

A.  a  Crafta,  Cor  plaJnOff.  Lewla  *  Potter, 
for  defendants. 

TILLINOHASr,  7.  This  Is  an  action  of 
assumpsit  to  recover  numey  which  cam©  to 
the  hands  of  the  defendants  from  the  plain- 
dCTs  estate,  which  has  been  administered  np- 
aa  during  his  lifetime.  The  defendants  have 
filed  special  pleas  In  bar,  In  which  they  set  np 
that  more  than  aevai  years  before  letters  of 
administration  were  taken  out  on  plalntUTs 
estate  be  had  left  his  borne  hi  South  Kings* 
cown,  where  he  was  a  domiciled  inhabitant, 
and  that  during  all  of  said  time  be  bad  not 
been  beard  from,  either  directly  or  indhrectly; 
that  notice  of  Intention  to  apply  for  letters  of 
administration  by  Bridget  McOulre,  a  sister  of 
the  plaintiff,  was  given  tor  the  period  of  three 
months;  that  further  notice  by  publlcatloa 
wss  afterwards  ordered  and  given  by  tbe  pro- 
bate court,  and  that  tbtfenpon,  dpon  proof  to 
the  satisfaction  <tf  said  court  that  notice  had 
l-een  given  tor  three  months  as  aforesaid,  and 
also  that  said  additional  notice  had  been  givea 
as  OTdered,  it  was  adjudged  that  the  petltkm 
be  granted;  and  the  defendant  John  A.  Brown 
was  tbereuptm  appointed  administrator  on 
the  estate  of  the  plaintiff.  The  pleU  further 
set  up  that  said  Brown  thereupon  proceeded 
to  administer  upon  said  estate  In  the  usual 
way;  that  be  settled  his  account  with  the  pro- 
bate court;  and  thereupon,  after  three  years 
from  the  time  when  said  administration  was 
granted,  be  distributed  said  estate  according 
CO  law.  Wherefore  he  prays  Judgment,  etc. 
To  these  pleas  tbe  plaintiff  demurs  on  the 
groonds:  (1)  That  the  proceedings  in  the 
conrt  <rf  jfrabste,  redted  In  said  pleas,  wore 


and  are  noil  and  void,  as  tbe  plaintiff  was 
thai  and  now  la  living;  (2)  that  to  take  and 
approEMiate  the  estate  of  a  living  person.  In 
tbe  manner  described  In  said  pleas,  would  be 
to  take  private  property  without  due  process 
of  law,  and  such  a  conatructloa  <^  the  statute 
would  be  omtraiy  to  tbe  constitution  of  thlr 
state;  (3)  that  said  court  of  probate  acquired 
no  Jurisdiction  of  the  plalntUTi  personal  prop- 
erty and  estate. 

The  action  of  tbe  probate  court,  and  the  pro- 
ceedings In  connection  therewith,  were  had  In 
pursuance  of  Pub.  Laws  R.  1. 1882-«5,  c.  298, 
which  is  as  follows:  "Whenever  It  shall  be 
proved  to  the  satisfaction  of  the  court  of  pro- 
bate of  any  town  that  any  person  domiciled  In 
such  town  at  tbe  Ume  of  Ms  departure,  has  left 
bis  home  and  not  been  beard'  from  directly  or 
Indirectly  tor  the  term  of  sev^  years,  and 
that  a  notice  of  Intention  to  apEdy  for  letters 
of  adndnistration  or  to  prove  the  last  will  and 
testamoDt  of  such  person  baa  been  puMlabed 
tor  three  months  in  each  Issue  of  some  news* 
paper  in  the  city  of  Providence,  and  also  In 
each  issue  of  some  uewspa[>er  In  the  county  In 
which  he  was  domiciled,  and  been  pasted  for 
three  OKXijths  in  three  or  more  public  places  In 
said  town,  and  that  such  other  notice  as  the 
court  may  deem  best  has  been  givoi  to  the  re- 
lations and  hdra,  tbe  last  will  and  testament  of 
such  person  may  be  proved  and  letters  of  ad- 
mlnlstraticMi  may  be  granted  on  such  person's 
estate  as  if  he  were  dead.  The  notices  shall 
contain  a  brief  description  of  such  person,  bis 
age,  name  and  sndi  other  characteristics  as 
shall  Identify  blm,  and  no  distribution  of  his 
estate  shall  be  made  tmtU  three  years  after  ad- 
ministration has  been  granted  under  the  provi- 
sions of  this  section."  Pub.  St.  B.  I.  c.  184,  | 
8,  which  Is  a  continuatloa  of  the  same  subject, 
is  as  follows:  "If  such  person  shall  after- 
wards re  torn  to  this  at^e,  or  shall  constitute 
an  agent  or  attorney  to  act  In  bis  behalf,  tbe 
executor  or  administrator  as  aforesaid  shall 
be  accountable  fOr,  and  shall  deliver  to  such 
person  or  bis  lawful  agent  or  attorney,  all  Uie 
estate  of  every  kind  which  shall  then  be  in  bis 
bands  as  executor  or  administrator  as  afore- 
said, after  deducting  such  sum  or  sums  as  the 
court  of  probate  shall  allow,  in  the  settlement 
of  his  accounts,  for  any  payments  or  disburse- 
ments which  be  may  have  legally  made  in  his 
said  capacity,  or  which  such  court  of  probate 
may  think  reasonable  to  allow  for  his  personal 
trouUe  In  executing  the  trust  of  execufav  or 
administrator  as  aforesaid."  Although  statutea 
of  similar  Import  have  existed  In  this  state  for 
more  than  a  century,  no  case  of  this  sort  has 
ever  before  arisen  thereunder,  so  far  as  we 
are  aware;  and  we  are  therefore  called  upon- 
to  decide  the  Question  raised  without  the  aid 
of  former  adjudications,  so  far  as  our  own 
state  is  concerned.  For,  although  said  statute 
was  before  tbe  court  In  Southwlck  r.  Probate 
Court,  18  R.  L  402,  28  Aa  334.  yet  It  was 
only  In  connection  with  the  question  of  the  suf- 
ficiency of  the  notice  to  prove  the  will  In  ques- 
tion, and  hence  tbe  dedslcm  In  that  case  has 
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no  bearing  upon  the  qaesUu  as  to  die  con* 
stltntlcnallty  of  tlie  law.  It  will  be  observed 
that  said  statute  does  not  require  the  probate 
court  to  find  that  the  pei-son  whose  estate  Is 
soui^t  to  be  BdndniBtored  Is  dead  before  pro* 
ceedlng  to  exercise  Jurisdiction,  but  only  that 
he  has  been  absent  team  Ua  hMue  without 
being  beard  from,  directly  or  Indirectly,  for  ttie 
polod  of  seven  years.  This  fact  being  made 
to  appear,  tbe  court  la  given  Jurisdiction,  after 
the  required  notice  Is  glrai,  to  proceed  as  if 
the  person-  were  dead.  Tbe  main  question 
which  Is  raised,  then.  Is  whether  the  gen»al 
assembly  has  power  to  pass  an  act  authoris- 
ing Qie  estiite  of  a  living  person  to  be  admin- 
istered upon  as  If  he  were  dead.  We  think  It 
is  Tery  clear,  both  upon  reason  and  authOTityi 
that  It  does  not  have  this  power.  To  adminis- 
ter upon  a  person's  estate  while  he  Is  still  Ut- 
Ing  Is  to  deprive  him  of  pn^rty  c<mtrary  to 
the  law  of  the  land,  or,  as  it  Is  wdlnarlly 
said,  without  due  process  of  law;  and  hence 
Is  In  violation  of  article  1,  fi  10,  of  the  constl- 
tntlon  at  this  state,  and  also  at  article  14  of 
tbe  amendments  to  tba  constitution  ot  the 
United  States.  'What  Is  dne  process  of  law, 
within  the  meaning  of  constitutkmal  provi- 
sions like  these,  has  been  many  times  ez- 
poui^led  1^  the  supreme  court  of  t3ie  United 
rtatea,  and  also  by  the  highest  courts  of  flie 
various  states;  and  the  result  of  these  lnt«v 
pretatlons  may  be  briefly  summed  up  by  saying 
that  tbe  words  "due  process  of  law"  mean  a 
course*  of  legal  proceedtaigs  accordtaig  to  those 
roles  and  principles  which  have  been  estab- 
lished In  our  systems  of  Jurisprudoice  for  the 
protection  and  enforcemoit  of  private  rIgbtiL 
Pennoyer  v.  Neff,  9S  U.  S.  733.  llioae  rules  re- 
quire tliat  there  shall  be  a  court  of  oranpetuif 
Jurisdiction  to  pass  upoa  tbe  subject-matter  of 
the  suit  at  proceeding,  and  that  th««  shall  be 
trial  or  proceeding  In  which  tbe  rights  of  the 
parties,  after  notice  and  opportunity  to  be 
heard,  shall  be  duly  adjudicated.  The  words 
"due  process  at  law  hi  this  place,"  as  said  In 
Lavto  V.  Bank,  18  Blatchf .  23. 1  Fed.  «41.  "can> 
not  mean  less  than  a  prosecutloa  or  salt  In- 
stituted and  conducted  according  to  the  pre- 
scribed forms  and  solenmltles  for  ascertaht- 
Ing  guilt  or  detmnlnlng  the  title  ot  property. 
It  win  be  seen  that  tbe  same  measure  of  pro- 
tection against  legislative  encroachment  Is  ex- 
tended to  Ufe,  liberty,  and  property;  and.  If 
the  latter  can  be  taken  without  a  fcn^nslc  trial 
nnd  Judgment,  there  Is  no  security  for  the  oth- 
ers. If  the  legislature  can  take  the  property 
of  A.  and  transfer  It  to  B.,  tbey  can  take  A. 
himself,  and  either  shut  him  up  In  prison  or 
put  him  to  death.  But  none  of  these  things 
can  be  done  by  mere  legislation.  There  must 
be  'due  process  of  law.'  "  The  following  terse 
exposition  of  this  constltntlonal  guaranty  Is 
furnished  by  the  supreme  court  ot  New  York 
in  the  case  ot  miylor  v.  Porter,  4  Hill,  145.  Mr. 
Justice  Bronson  there  says:  "The  words  *by 
the  law  of  the  land,*  as  here  used  [I.  e.  In  the 
etate  constitution],  do  not  mean  a  statute  pass- 
ed for  tbe  purpose  of  working  the  wrong.  That 


construction  would  render  the  restrteUon  abso- 
lutely nugatory,  and  turn  tills  part  of  tbe  con< 
Btltution  Into  more  nonsaise.  The  people 
would  be  made  to  say  to  tbe  two  bouses,  'You 
idiall  be  vested  wlQi  tbe  legislative  power  of 
the  statsv  but  no  (me  shall  be  disfranchised,  or 
dqirlved  of  any  of  the  rights  or  privileges  of 
a  dUxen,  unless  yon  pass  a  statute  for  that 
purpose.*  In  other  wiw^  'You  shall  not  do 
tbe  wrong  unless  you  cbooae  to  do  It' "  See, 
also,  U.  a  T.  Cmlkshank,  92  U.  S.  554;  Walk- 
er V.  Sauvlnet,  Id.  02;  Doyle.  Petitioner,  16  R. 
I.  638, 18  AtL  150;  Gross  v.  Brown,  Index  RR. 
66,  33  Ati.  147;  Cooley,  Ckinst  Llm.  (Otb  Ed.) 
p.  431;  6  Am.  ft  Eng.  Eac  law,  p^  43  et  seq. 
Tested  by  these  rules,  ttie  statute  aforesaid, 
under  which  a  man's  property  may  be  taken 
without  his  knowledge  or  consent,  and  in  a 
proceeding  to  which  he  la  not  a  party*  and 
of  which  he  has  no  notice,  must  be  held  to  be 
deariy  violative  both  of  his  consUtntlonal  and 
also  of  his  common-law  right  Indeed,  the 
whole  proceeding;  so  for  as  lie  Is  oomoemed.  Is 
res  inter  alios  acta. 

In  Lavln  v.  Bank,  supra,  wMcb  was  a 
case  where  the  original  letters  of  administra- 
tion were  Issued  tgr  the  oourt  of  probate  of 
Cranston,  In  this  state,  nndw  the  statute  In 
question,  and  where  afterwards  ancillary  let- 
ters of  administration  were  taken  out  In 
New  York,  the  court,  after  holding  that  the 
payment  by  tbe  defendant  bank  to  said  ad- 
ministrator there  was  no  defense  to  the  solt, 
said:  **It  Is  also  claimed  that,  If  the  New 
York  letters  are  void,  the  payment  to  the  ad- 
ministrator may  be  Justified  under  tbe  Rhode 
Island  letters,  on  tbe  principle  that,  though 
a  foreign  administrator  cannot  sue  here  wltii- 
out  obtaining  ancillary  letters,  yet  a  pay- 
ment tp  blm  la  a  good  payment,  and  dischar- 
ges the  debt  Parsons  v.  Lyman,  20  N.  Y. 
108.  But  It  Is  clear  that  the  Rhode  Island  let- 
ten  have  no  greater  validity  than  the  New 
York  letters.  The  Rhode  Island  statute  un- 
dertalns  to  do  dlrectiy  what  tbe  New  Y«rk 
statute  alms  to  accomplish  by  tbe  more  Indi- 
rect method  of  declaring  a  Judicial  decUrton 
conclusive  against  a  person  not  a  party  to  It. 
In  Rhode  Island  tbe  court  does  not  go 
through  the  form  of  deciding  that  tbe  per* 
son  Is  dead,  but  conceding  that  he  Is  only  ab- 
salt  distributes  his  estate  'as  If  he  were 
dead,*  without  the  service  of  any  notice  or 
process  upon  him  whatever.  I  do  not  seo 
how  any  respectable  argument  CKa  be  made 
that  this  Is  not  depriving  him  of  his  property 
without  due  process  of  law.  or  how  It  can 
be  necessary,  ae  reasonably  prefer,  for  Uie 
proper  government  of  the  persons  and  t3ie 
property  within  tbe  Jurisdiction  of  tbe  state." 
This  decision  Is  <dted  with  approval  the 
supreme  court  of  the  United  States  In  Scott 
r.  McNeal,  154  U.  S.  40,  14  Sup.  Gt  U06. 

The  general  question  as  to  whether  any 
court  has,  or  can  have.  Jurisdiction  to  grant 
letters  of  administration  on  the  estate  of  a 
living  person  has  been  much  discussed,  and, 
while  the  autborities  are  not  mtlrely  bar- 
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nwDloiu.  yet  the  great  weight  thereof  is 
clearly  against  tli6  existence  of  any  such 
JnrlBdlctlMi.  The  ground  upon  which  most 
of  the  decisions  rest  Is  that,  In  order  to  con- 
fer Jurisdiction  upon  a  court  to  gnuat  letters 
of  administration  upon  a  person's  estate,  that 
person  must  be  in  fact  dead;  and  that.  If 
he  Is  not  dead,  there  is  no  estate  to  adminis- 
ter upon,  and  h^ce  no  Jurisdiction.  Mr. 
Freeman,  In  discussing  this  question  in  his 
work  on  Judgments,  says:  "The  question  oc- 
casionally arises  whether  the  grant  of  let- 
ters testamentary  or  of  administration  on 
the  estate  of  a  person  In  fact  Uvlng,  but 
supposed  to  he  dead,  Is  an  act  beyond  the 
jorisdlctlon  of  the  court,  and  therefore  so 
Dtterly  void  that  no  person  Is  protected  In 
dealing  with  the  executor  or  administrator 
while  his  letters  remain  unrevoked.  The 
weight  of  authority  Is  very  decidedly  to  the 
effect  that  the  decease  of  the  supposed  de- 
cedait  la  a  prerequisite  to  the  jurisdiction  of 
the  court,  and  that  he  Is  wholly  unaffected 
by  the  proceedings  for  the  settlement  of  his 
estate."  In  line  with  the  doctrine  here  an- 
nounced. It  Is  said  in  Mella  t.  Emmons,  45 
Wis.  334:  *rFhe  proceedhigB  of  admlnlstrftr 
tion.  settlement,  and  asslgnmmt  of  the  es- 
tate of  the  respondent^  represoKted  to  hare 
been  dead,  when  he  was  and  still  Is  aUre, 
are  absolutely  null  and  void,  for  all  purposes 
whatsoever.  •  •  •  The  county  court  of 
Dodge  county,  or  any  other  court,  has  no 
Jurisdiction  In  this  parUcular  case,  or  In  such 
a  dass  of  cases.  There  Is  no  class  of  cases 
which  embraces  the  administration  of  the  es- 
tates of  living  persons  as  If  they  were  dead. 
The  proceedings  are  void  ab  Initio  and 
throughout  If  this  case  falls  wltiiin  any 
class  of  cases.  It  Is  a  class  In  which  no  court 
has  any  right  to  deliberate  or  render  any 
Judgment,  and  In  which  every  conceivable 
act  Is  an  abs<dnte  nullity.  The  only  Jurisdic- 
tion the  county  court  has  In  respect  to  the 
adndnistratlon  of  estates  is  over  the  estates 
of  dead  persona.  It  would  seem  that  the 
bare  statement  of  such  a  propositiim  Is 
nongh,  without  dtlng  authorities."  In 
Thomas  v.  People,  107  Ul.  S21,  the  sopreme 
court  of  Illinois,  in  an  able  opinion  by  Mr. 
Justice  Hulk^,  takes  the  same  view.  The 
same  doctrine  has  been  either  adjudged  or 
recognised  Ui  liassaohnsetts  In  Jochumsen 
V.  Bank,  8  Allen.  87;  Waters  v.  Btlckney.  12 
Allen.  1,  IS;  Day  t.  Floyd,  ISO  Mass.  488; 
In  PcdonsylTauia,  In  a  series  of  cases  begin- 
nhig  in  1824  (see  Devlin  v.  Com.,  101  Pa.  St 
278);  in  Texas,  In  Withers  v.  Patterson.  27 
Tex.  tfO;  In  Kentucky,  In  French  v.  Fnuder, 
7  J.  J.  Bforsh.  425;  In  Tennessee,  In  D'Arus- 
meat  r.  Jones,  4  Lea,  2G1;  In  New  Hamp- 
shire, In  Morgan  v.  Dodge,  44  N.  H.  255;  in 
North  Carolina,  In  State  v.  White,  7  Ired. 
116;  In  AlabSBia,  in  Duncan  v.  Stewart  25 
Ala.  406;  In  Gallfoniiar  In  Stevenson  r.  Su- 
perior Court  62  GaL  00;  In  Missouri,  in 
Johnson  v.  Beffidey.  65  Mo.  204;  and  in 
many  other  states.    See,  also,  1  Woeroer, 


Adm'n,  {  208  9t  seq.,  where  the  same  view 
Is  taken,  and  our  statute  commented  on; 
and  note  to  B<dton  v.  Schriever  (N.  X.  App.j 
18  Lawy.  Rep.  Ann.  242  (s.  c.  SI  N.  B.  1001). 
To  this  array  of  autlioritles  there  are  to  be 
added  the  decisions  of  the  supreme  court  of 
the  United  States  In  Griffith  v.  Frazler,  8 
Crancb,  9,  and  the  recent  case  of  Scott  v. 
McNeal,  supra,  in  which  last-named  case 
Gray,  J.,  in  an  exhaustive  and  learned  opin- 
ion, after  discussing  the  entire  subject  and 
reviewing  all  the  cases,  comes  to  the  con- 
dUBion  that  administration  cannot  legally  be 
granted  on  the  estate  of  a  living  person,  and 
that  to  dn>rive  one  of  his  property  In  a  pro- 
ceeding of  this  sort  la  unconatituUonaL  The 
reasoning  In  that  case  Is  so  cogent  and  the 
result  so  authoritative,  especially  aa  to  the 
constitutional  question  Involved  In  the  case 
at  bar,  that  further  dtationa  would  seem  to 
be  unnecessary. 

Opposed  to  all  this  there  Is  practically^  so 
far  as  we  ate  aware,  but  the  single  case  of 
Roderigas  v.  Institution,  63  N.  T.  460,  where 
the  court,  by  a  bare  majority,  held  that  un- 
der the  provisions  of  the  statutes  of  that 
stet^  conferring  upon  surrogates  Jurisdiction 
over  the  subject  of  granting  letters  of  nd- 
mlnlstration,  the  inquhy  of  the  surrogate  as 
to  the  death  of  the  person  upon  whose  es- 
tate administration  ta  applied  for  la  Judicial 
In  Its  nature,  and  that  the  surrogate  baa  Ju- 
rlfldicUon  to  determine  it  upon  suffident  evi- 
dence; and  also  that  lettera  leaned  by  him 
upon  due  proofa  are  condusive  evidence  of 
the  authority  of  the  adminiatrator  to  act  un- 
til t^e  ordOT  granting  them  Is  reversed  on 
appeal,  or  the  lettera  are  revoked  or  vacated, 
BO  far,  at  leaat  as  to  protect  Innocent  per- 
sons acting  upon  the  faith  thereof.  The  de- 
dslcm  in  that  case  haa  been  much  criticized 
(see  artldea  in  21  Alb.  Law  J.  pp.  6S,  84; 
D'Arusment  v.  Jones,  supra;  16  Am.  Law 
Reg.  212;  1  Woerner,  Adm'n,  {  210),  and,  so 
far  as  we  are  aware,  baa  never  beoi  fdlowed 
outside  of  said  state  except  In  the  caae  of 
Scott  V.  McNeal,  bi  Washington  Territory, 
which,  aa  we  have  already  seen,  haa  aince 
been  expreaaly  overruled  by  the  aupreme 
court  of  the  United  Statea,  although  it  was 
dted  with  approval  In  Plume  v.  Institution, 
46  N.  J.  Law,  230.  In  that  case,  however.  It 
was  not  even  aurmteed  that  the  alleged  de- 
cedent was  not  In  fact  dead.  We  are  not 
unmindful  of  the  rule  that  haa  been  laid 
down  In  thia  state  and  elsewhere  that  the 
court  should  ponder  well  IwfOre  declaring  an 
act  of  the  general  assembly  to  be  imccKiatitu- 
tional,  and  that  it  should  resolve  every  doubt 
in  favOT  of  the  validity  of  the  act  State  v. 
Distinct  of  Narragansett  16  R.  L  440,  16  AtL 
901.  But  if,  having  observed  thia  rule,  the 
court  comea  to  the  conclusion  tiiat  the  act  Is 
violative  of  aune  constitutional  right  Ite 
plain  and  imperative  duty  is  to  dedare  It  to 
be  vdd.  Taylor  v.  Place,  4  R.  L  364.  The 
case  was  originally  beard  by  the  appellate  di- 
vision, which  then  consisted  of  three  Jus- 
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Uces.  Owing  to  the  Importance  OT  the  nnvh 
Uon,  howeTer,  and  In  rlew  of  the  fact  be- 
fore referred  to  that  eatd  statute  has  long 
been  upon  the  statute  bocA,  it  waa  thought 
proper  to  have  the  case  resubmitted  on  hrlefa 
to  the  entire  court,  which  has  been  done. 
And,  after  a  full  and  careful  consIdOTatloiit 
we  are  all  of  the  opinion  that,  in  so  far  aa 
said  statute  authorizes  the  estate  of  a  living 
jwrson  to  be  administered  upon,  it  Is  nu*' 
constitutional  and  void.  We  do  not  wish 
to  be  understood,  In  what  we  have  said  In 
this  case,  as  expressing  any  opinion  upon  the 
Tallditr  of  the  statute  which  authorlaes  ad- 
mlnlstratioD  upon  the  eeUtes  of  persona  nif 
der  imprisonment  for  crinM.  Demurrer  sus- 
tained, and  case  remitted  to  the  common 
pleas  division  fw  furthra  proceedlngB. 

on  Pa.  St.  S4») 

In  fe  WBAYEB'S  B8TATSL 

Appeal  of  PAUU 
QSnpreme  Court  of  PemuylvaQia.  Jalf  15, 1897.) 
Claims  aoaimbt  Dkcbdbst*b  Bstatb. 
Evidence  to  establish  a  daim  for  services 
against  a  decedoit's  estate  not  made  dnriac  his 
Ufetime  most  be  other  than  mere  loose  declara- 
tiooM,  and  most  dearlv  and  distinctly  establish 
a  contract  between  daunant  and  decedent. 

Appeal  friHn  eipbans*  court,  Dauphin  county. 

In  the  matter  of  the  estate  of  Badiad  Wear- 
er,  deceased.  From  a  decree  confirming  the 
report  of  the  auditor  disallowing  the  dalm  of 
Aaron  Paul,  he  appeals.  Affirmed. 

The  opinion  of  the  court  bdow  and  tha  re- 
port of  me  audltw  are  as  fiAowB: 

Opinion  of  the  Court 

*rrhe  questions  raised  1^  these  receptions 
are  practically  queetlcms  ot  tact,  and,  on  an 
examination  of  the  evidence  reported  by  the 
auditor,  we  see  no  reason  for  changing  or 
modifying  his  conclusions,  nor  do  we  think 
that  the  matter  requires  any  extended  discus- 
sion on  our  part  As  Is  shown  by  the  cases 
quoted  by  the  auditor,  -claims  for  smlcea 
against  a  decedent's  estate  not  made  during 
the  lifetime  of  the  decedent  are  looked  upon 
hy  the  courts  ,  with  a  great  deal  of  suspicion, 
and  In  order  to  establish  such  a  claim  the  evi- 
dence must  be  other  than  that  of  mere  loose 
declarations,  and  must  be  such  as  to  clearly 
and  dlstlncUy  establish  a  contract,  either  ex- 
press or  Implied,  between  the  claimant  and 
the  decedent  We  do  not  think  the  evidence 
in  this  case  comes '  up  to  this  standardt  and 
the  report  of  the  auditor  Is  therefore  con- 
firmed, and  distribution  ordered  to  be  made 
in  accordance  therewith." 

Report  of  Auditor. 

"Aaion  Paal  claimed  the  sum  of  |1,100  for 
boarding  Rachael  Weaver,  attending  to  her 
buitiness  affairs,  nursing  her  during  sickness, 
and  calling  for  doctor  whenever  required  by 
her,  during  eleven  years;  also,  for  substan- 
tial Improvements  on  real  estate  of  Bachael 


Weaver.  ccmalBlIi^  of  feaictaig,  ol&,  amottnt- 
tng  to  fl74;  funeral  expoueo,  «tc  HOO; 
doctor's  bill,  9&;  and  tezes,  97.86>  Bachart 
Weaver  died  February  VO,  ISM,  Intestate. 
Tour  auditor  finds  as  a  fact  that  tar  fSevta 
years  prkw  to  death  decedent  die  lived 
with  Aaron  Paul,  her  nq>hew,  and  daring 
that  time  performed  the  work  ordinarily  dcme 
around  a  farm  by  the  women  of  the  house* 
hold.  Tour  aodltw  finds  as  a  fact  that  Aaron 
Paul  made  certain  Improvements  upon  the 
real'estate  of  Bachad  Weaver,  wlilch  be  waa 
at  that  time  fanning,  but  forthv  finds  that 
said  Improvements  were  made  in  the  expecta- 
tkn  that  at  the  death  of  aaSA  Bacha<d  Weaver 
this  real  estate  would  be  devised  and  be- 
queathed to  Um.  Your  auditor  finds  aa  a 
tact  that  Aaron  Paul  paid  a  pcnrtlon  of  the 
expense  Inddental  to  the  funeral  dinner,  but, 
from  the  evidence  produced,  finds  that  the 
amount  dalmed,  to  wit  1100,  la  enffbltant 
and  ocessive  (to  fact  one  witness  testUled 
that  the  expense  could  not  have  been  more 
than  $10);  and  yonr  auditor  finds  that  the 
claimant  would  be  fully  paid  with  one-half  ot 
that  amount  and  allows  the  sum  of  $50.  Be- 
edpto  were  offered  In  evidence  showing  that 
Aaron  Paul  had  paid  a  doctw's  bin  of  $5  for 
Rachael  Weaver,  and  taxea  amounting  to 
$7.36,  and  these  two  claims  are  allowed.  The 
dedaiuis  of  the  Pennsylvania  courto  are  all 
against  Uw  dalm  presmted  by  Paul  fw 
boarding  Rachael  Weaver,  and  the  dalm  for 
substantial  Improve^otta,  etc,  made  to  the 
real  estate  ni  decedent  *A  claim  against  a  de- 
cedent's estate  should  be  euppwted  by  strong- 
et  evidence  than  admisritms  to  third  posons.* 
Eeyser's  Appeal  (Pa.  Sup.)  16  AO.  677.  And 
^ch  daima  should  be  closely  acmttniied.* 
Peters*  Appeal,  106  Pa.  St  840.  The  evidence 
clearly  shows  that  Bachael  Weaver  first  went 
to  the  house  of  Aaron  Paul's  father  as  house- 
keeper, and  the  presumption  Is  tlut  ahe  con- 
tinued to  act  In  that  capacity  up  until  her  last 
Illness;  to  fact  tq[>  nntll  she  became  bedfast 
two  or  three  weeks  prlw  to  bar  death.  Paul 
undoubtedly  expected  that  ho  would  be  the 
legatee  of  a  large  portion.  If  not  all,  <tf  the  es- 
tote  of  the  decedent  and,  in  making  these 
claims,  endeavors  to  reellse  his  expectations. 
In  Eoecker's  Bsto^  47  Leg.  Int  G05,  Uie  court 
hdd  that:  '(^alms  tm  senrfces  agatost  a  de- 
cedent's estote  not  piesoited  as  a  legal  -  de- 
mand until  after  the  death  of  the  alleged  diebt 
or  will  have  every  Intendment  and  presnmi)- 
tlon  made  against  than.*  *(aalms  against  a 
dead  man's  estote  whldi  might  have  beoi 
made  against  himself  while  living  are  always 
subject  to  just  suspicion.'  Mueller's  Estate, 
168  Pa.  St  fiOa  28  Atl.  401;  Carpenter  v. 
Bays,  163  Pa.  St  482,  25  Atl.  1127.  And  In 
Miller's  Estote,  186  Fa.  St  289,  20  Atl.  790,  it 
was  held  that:  *What  one  tias  rendered  person- 
al serrlces  to  another  merely  upon  the  expecta- 
tion of  a  legacy  promised*  without  a  contract 
obligation,  the  promisee  takes  his  chances  of 
receiving  the  i^ncy;  and.  If  his  ezpectotlons 
are  disappointed,  he  can  recover  nothing.'  In 
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accordaKce  with  the  above  decisions,  and  from 
the  testimony  produced,  your  auditor  refuses 
ta  allow  these  claims  for  boarding  and  Im- 
pammmtBt  reapeetlvely." 

Jobn  B.  Vox.  and  John  G.  aQbot,  for  appel- 
lant  lleadeD.  Detwdlcr  and  lames  LOham- 
hoUn.  for  an>ellee8. 

PBR  ODBIAM.  .We  qnlte  agree  ^th  what 
was  BiUd  I7  the  learned  president  of  the  or^ 
phans*  eonrt  In  OToruUng  appellant's  ezcep- 
tlMis  and  conflrmlng  the  auditor's  repoarL  We 
And  nothing  In  the  record  that  would  Justify 
a  lerasal  w  modlflcatlon  of  the  decree,  nor  Is 
there  anything  in  tithw  <tf  the  questions  pre- 
Koted  by  the  Bpedflcatfons  of  error  that  re- 
quires dlscnsslon.  For  reaatms  i^ven  In  tiie 
4^iiioa  of  the  court  bdow  the  decree  la  af- 
flrmed  and  appeal  dlsmlwed  at  appellant's 
cusla> 

oat  Fa.  St.  ITS) 

COMMONWEALTH  ex  reL  BOROUOH  OP 
MEGHANICSBUBG  t.  COOTBH  et  al. 

^Supreme  Court  of  PemuylTaDla.  July  16, 1897.) 

Tax  Coti.scTOs*8  Boxd — Liabilitt  or  Sukxtirs. 

Sureties  on  bood  for  a  certain  year  of  the 
collector  of  taxes  for  a  borough,  conoitloDed  that 
be  "pay  over  •  •  ♦  according  to  law  the 
whole  amount  of  taxes  charged  and  aasesaed  in 
the  dopUcates  •  *  •  delivered  to. him."  axe 
liable  for  mootj  collected  m  the  di^lcate  of  that 
year,  and  paid  Qie  treasurer  In  settlement  of  the 
diqdicate  of  the  preceding  year;  tiie  treasurer  or 
bNou^  not  banns  had  knowledge  of  sndi  mis- 
appropriation. 

Appeal  fn»n  coort  at  common  pleas*  Cum- 
berland  county;  B.  W.  Blddle,  Judge. 

Actum  by  the  commonwealtti  of  Fennsyl- 
rania,  on  the  relatlmi  of  the  borough  ot  He- 
chanlcsburg,  against  W.  H.  Goorer  and  others. 
Jndgmait  fm*  plalntllT,  and  defendants  (except 
J.  L.  Knettle)  appeal.  Affirmed. 

The  f(^owlng  are  the  opinJon  and  decree  of 
the  court  below  v^a  the  reserved  question: 

"G  Wynne  t.  Bumell,  decided  by  the  house  of 
lords,  and  r^rted  in  7  Clark  &  F.  672,  is  a 
leading  case  upon  the  legal  question  which  Is 
embodied  In  the  q;>ecial  verdict  The  ruling 
there  was,  In  substance,  that  the  condition  of 
a  tax  collector's  bond  for  a  certain  year  was 
broken,  and  the  surety  became  llaUe,  when- 
ever any  money  received  from  the  taxes  of 
that  year  was  applied  in  payment  of  the  ar- 
rears of  a  former  year.  This  decision  is  of 
the  highest  authority,  for  it  was  adopted  only 
after  grave  and  protracted  deliberation,  and 
It  represented  the  opinion  of  many  Judges. 
To  the  same  eCCect  Is  Inhabitants  of  Ck>leraln 
T.  Bell,  9  Mete.  (Mass.)  499,  In  which  It  Is  held 
that  where  the  same  person  is  collector  of 
taxes  tm  two  consecutive  years,  and  pays  to 
the  town  the  arrears  of  taxes  due  by  him  on 
the  tax  list  of  the  first  year,  with  the  moneys 
collected  on  the  second  year's  list,— the  town 
effldals  not  knowing  whence  the  money  came, 


—the  sureties  on  the  second  bond,  when  sued 
for  his  default,  are  not  entitled  to  set  off  or 
deduct  the  amount  so  paid  him  upaa  the 
tax  list  of  the  previous  year.  So  In  Frown- 
felter  v.  State,  66  Md.  80,  6  Att  410,  there 
Is  a  slmUwr  determination,  the  court  saying: 
*If  the  commissioners  or  the  treasurer  knew 
that  the  money  applied  to  the  taxes  due  for 
previous  years  bad  been  collected  on  the  levy 
of  1881,  certainly  they  would  have  had  no 
right  to  pennit  auch  application.  But.  in  the 
absence  of  any  knowledge  of  the  sources  from 
which  it  was  obtained.  It  is  difficult  to  sea 
how  they  could  have  prev^ted  Myers  from 
applying  It  to  his  indebtedness  fw  any  year 
which  he  might  nama  When  the  money  was 
In  his  possession,  there  was  nothing  to  Iden- 
tify It,  or  to  distinguish  It  from  other  funds 
under  his  control  or  rightfully  belonging  to 
him.  The  oUlgatlon  assumed  by  his  siuretles 
was  that  he  should  pay  the  money  in  dis- 
charge of  the  tax  levied  within  the  time  re- 
quired by  law.  If  he  paid  it  in  discharge  of 
previous  .taxes,  It  was  as  much  a  breach  of 
his  bond  as  if  he  bad  retained  it  in  his  own 
pocket  We  think  the  law  on  this  point  Is 
correctly  stated  In  Inhabitants  of  Oolerain  v. 
Bell,  9  Mete.  (Mass.)  499,  and  in  Qwynne  v. 
Bumell,  7  Clark  A  F.  672.'  The  exact  point 
Is  also  ruled  in  State  t.  Sooy.  39  N.  J.  Law, 
689,  where  the  eases  on  the  subject  are  re- 
viewed In  an  elaborate  opinion  biy  Depue,  J.; 
and  the  doctrine  Is  also  recognls6d  and  affirm- 
ed in  Stone  v.  Seymour,  16  Wend.  19,  and  hi 
State  V.  Smith,  26  Mo.  226.  These  decisions 
are.  in  our  opinion,  absolute  conclusive  upw 
the  question  at  Isaue,  and  we  find  nothing  In 
Com.  V.  Stambaugh,  164  Pa.  St  487.  80  Atl. 
293,  to  shake  their  authority  In  this  state. 
On  the  contrary,  an  inspection  of  that  case 
shows  that  Its  d^ermlnatlon  does  not  conflict 
In  any  respect  with  the  established  principle 
upon  which  the  above-dted  cases  rest  And 
now,  October  26,  1896,  the  reserved  question 
of  law  Is  resolved  in  fftvor  of  the  plaintiff, 
and  It  Is  ordered  that  Judgment  be  entered  on 
tha  vardlct  i^on  paymcot  of  die  Jury  fee." 

J.  M.  Young.  H.  H.  Mercer.  H.  S.  Btnar^  and 
F.  B.  Bdtsboover,  for  appellants.  J.  L.  Shel- 
ley, J.  W.  Wetsel,  and  W.  F.  Sadler,  for  ap- 
pellee. 

McCOLLUM,  J.  This  Is  an  action  on  a 
collector's  bond.  In  which  the  principal  and 
his  sureties  are  defendants.  The  appeal  from 
the  Judgm^t  of  the  trial  court  is  by  the  sure- 
ties. The  principal  acquiesces  In  the  Judg- 
ment, presumably  because,  as  collector,  he  Is 
Indebted  to  the  borough  In  the  amount  there- 
of. He  was  duly  elected  collector  of  taxes  In 
and  for  said  borough  in  February,  1893,  and 
in  February,  1894.  and  he  gave  In  each  year 
the  bond  required  by  law.  The  bond  of  1894 
is  the  bond  In  suit,  and  four  of  the  sureties 
on  it  wwe  sureties  on  the  bond  of  1893.  The 
sureties  on  the  bond  in  suit  concede  their  11a- 
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bUit7  for  $958.83  of  the  dapUcate  of  1894,  but 
deii7  that  they  are  Uable  for  $2,888.63  of  It, 
which  their  principal  paid  to  the  borough 
treasurer  in  settlement  of  ' the  balance  due  on 
the  duplicate  of  1893.  There  is  no  direct  erl- 
dence  of  notice  to  the  treasurer  that  the  sum 
thus  paid  to  him  was  collected  on  the  dupli- 
cate of  1894,  nor  anything  on  the  record  which 
shows  ttiat  the  sureties  claimed  on  the  trial 
that  the  Jury  might  infer  such  notice  from  the 
circumstances  in  the  case.  There  Is  no  pre- 
sumption that  the  payment  tn  settlement  of 
the  duplicate  of  1893  was  a  misappropriation 
of  money  collected  on  the  duplicate  of  1^94. 
The  misappropriation  was  not  discovered  un- 
til the  settlement  of  the  iatter  was  called  for. 
Besides,  there  is  nothing  In  the  statutes  relat- 
ing to  the  assessment  and  collection  of  taxes 
which  makes  It  the  duty  of  the  treasurer  to 
ascertain  how  or  from  what  source  the  money 
paid  to  him  by  the  collector  was  obtained. 
The  duties  of  the  latter  are  defined  by  his 
bond,  which  requires  that  he  "sliall  well  and 
truly  collect  and  pay  oyer  or  account  for  ac- 
cording to  law  the  whole  amount  of  taxes 
chatted  and  assessed  tn  the  duplicates  which 
shall  be  delivered  to  him."  While  he  is  elect- 
ed for  a  term  Qt  three  years,  he  must  "give  a 
bond  annually,  to  be  approved  by  the  court" 
The  bond  of  each  year  Is  applicable  to  and 
security  for  the  taxes  of  that  year.  It  does 
not  extend  to  or  Include  the  taxes  of  a  pre- 
ceding or  subsequent  year.  If,  therefore,  a 
collector  applies  the  money  received  on  the 
duplicate  of  one  year  In  satisfaction  of  a  bal- 
ance due  from  him  on  the  duplicate  of  an- 
other year,  he  has  not  paid  over  according  to 
law  tbe  money  so  applied.  It  follows  that  the 
application  of  tbe  money  collected  on  tbe  du- 
plicate of  1894  to  the  payment  of  the  ludance 
doe  on  the  duplicate  of  1893  was  a  clear  mis- 
appropriation of  the  money  so  collected.  It 
was  the  act  of  the  collector,  and  a  breach  of 
the  bond  in  salt.  It  cannot  operate  as  a  re- 
lease of  the  sureties  from  liability  for  the 
money  so  appropriated.  If  the  application  bad 
been  made  with  the  knowledge  of  the  borough 
that  it  was  a  misappropriation  of  money  col- 
lected on  the  duplicate  of  1894,  there  would  be 
substantial  ground,  we  think,  for  acquitting 
the  sureties  of  liability  on  the  bond,  to  the 
amount  of  the  misappropriation.  But  it  has 
not  been  shown  that  the  treasurer  or  borough 
bad  such  knowledge,  and  there  are  no  circum- 
stances In  the  case  which  authorize  an  Infer- 
ence of  it.  No  act  or  omission  of  the  borough 
affecting  tbe  transaction  complained  of,  or  af- 
fording support  to  tbe  sureties'  contention, 
was  shown.  The  defense  therefore  rests  ex- 
clusively on  their  principal's  breach  of  the 
bond,  and  this  certainly  is  no  impairment  of 
their  Itabillty  upon  it.  We  think  tbe  cases 
cited  by  the  sureties  are  not  applicable  to  the 
facts  of  the  case  in  hand,  and  that  the  latter 
Is  clearly  within  the  principle  established  by 
the  cases  referred  to  In  the  opinion  of  the 
teamed  court  below.   Judgment  affirmed. 


on  Fa.  St  sa> 

COMMONWEALTH  v.  WEST  END  CX)AL 
CO. 

(Supreme  Court  of  PennsylTanla.  May  31, 1897.) 
Coal  Ck)iipji.NT— Taxation. 
AppraiieaMit  for  taxation  of  the  eharea  of  a 
corporation  engaged  in  cuai  mining  at  Qve-sixths 
of  tbdr  par  value,  where  the  net  earning  for  tiic 
year  had  been  over  16  per  cent,  will  not  be  dis-  . 
turbed  merely  because  its  lease  of  coal  lands 
would  soon  expire,  and  of  a  suggeatioD,  unsup- 
ported by  proof,  of  the  uncertainty  of  renewal. 

Appeal  from  court  of  common  pleas.  Dau- 
phin county. 

From  a  settlement  made  by  the  auditor 
general  and  state  treasurw  for  tax  on  cap- 
ita! stock  of  the  West  End  Coal  Company 
for  tbe  year  1895  it  appealed  to  the  court  of 
common  pleas,  where  judgment  was  ren- 
dered for  the  commonwealth,  and  the  com- 
pany again  appeals.  Affirmed. 

M.  B.  Olmsted,  for  appellant  Henry  C. 
McCormick,  Atty.  Oen..  and  John  P.  BIkln. 
Dep.  Atty.  Gen.,  for  tbe  Commonwealth. 

FELL,  J.  There  were  no  sales  of  the 
stock  of  the  appellant  company  during  tbt- 
tax  year  1895.  Its  treasurer  appraised  its 
shares  at  $25  each,  and  Its  total  capital  stock 
at  $75,000.  The  facts  upon  which  the  au- 
ditor general  and  state  treasurer  base  tbelr 
appralseujent  of  $250,000  are  these:  The 
company  has  a  paid-up  capital  of  $300,000,. 
and  a  surplus  of  $17,480.  During  tbe  tax 
year  Its  gross  earnings  were  $344,537.88,  and 
Its  net  earnings  $50,475.97,  and  after  the  pay- 
ment of  dividends  it  added  to  its  sinking  fund 
$25,150.  The  only  ground  upon  whicb  it  is  pos- 
sible to  base  an  objection  to  the  approval  by 
the  court  of  this  appraisement  Is  that  the 
company  owned  no  land,  and  that  the  lease- 
of  certain  anthracite  coal  lands  upon  which 
it  had  been  engaged  in  mining  coal  would  ex- 
pire June  30,  1897;  and,  according  to  the 
statement  of  the  treasuref.  It  was  uncertain 
whether  the  lease  could  be  renewed  or  a 
new  one  made  upon  terms  which  would  war- 
rant the  company  In  continuing  Its  opera- 
tions. This  fact  should,  of  course,  be  taken 
into  consideration  in  appraising  the  capital 
stock,  and  It  was  considered,  and  full  allow- 
ance for  the  uncertainty  made.  Tbe  corn-- 
pany,  for  the  year,  earned  over  16  per  cent.. 
and  its  shares  were  assessed  at  only  five- 
sixths  of  their  par  value.  It  Is  true  that  In' 
such  a  case  as  this  an  appraisement  should 
not  be  based  upon  tbe  earnings  for  any  one 
year,  and  that  there  can  be  no  fixed  and  cer- 
tain standard.  Large  earnings  in  coal  min- 
ing, as  was  said  by  the  present  chief  Justice 
in  Com.  V.  Edgerton  Coal  Co.,  164  Pa.  St  284. 
30  Atl.  125.  129,  may  Indicate  large  exhaus- 
tion of  the  coal,  and  consequent  impairment 
of  the  capital;  and.  "to  arrive  at  the  actual' 
value,  possibilities  and  probabilities  as  well 
as  things  certain  are  properly  considered."' 
A  failure  to  secure  a  renewal  of  the  lease- 
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would  not  necesBorllr.  or  eT«a  probably,  end 
ibe  business  operations  of  the  company;  and 
the  TBlue  of  its  capital  stock  did  not  depend 
entirely  upon  its  ability  to  continue  the  lease 
of  a  parttcular  mina  In  making  the  ap- 
tffalaement,  full  weight,  we  think,  was  given 
10  ttie  mere  suggestion,  unsupported  by  fur- 
thn  proof,  of  the  uncertainty  of  renewal. 
The  Judgment  Is  affirmed. 


<n  N.  H.  2IS) 

STEBBINS  T.  BOBBINS  el  aL 
(Sivreme  Court  of  New  Hampshire.  Hfflsbor- 
ongh.  Jal7  29;  1802.) 

FbEBCLOSDRI  or  HOKTGAOK— SATtSrAOTtOH  VT 
MiSTAKt. 

In  a  writ  of  entry  to  foreclose  a  mortgage 
aOe^ed  to  hsTe  been  satisfied  by  the  mortga^ 
mider  a  material  mistake  of  fact,  the  guestioD 
wliether  the  mortgagee  la  entitled  to  have  bis 
diacfaaige  canceled  and  his  mortgage  re-estab- 
lished and  foredoaed  is  one  that  moat  be  deter- 
mined iqwn  a  full  condderatioa  of  all  the  evi- 
dence, and  it  is  doubtful  whether  sodi  question 
can  be  tried  at  all  in  such  action  at  law. 

Writ  of  entry  by  Amos  H.  Stebblns  a^;ainst 

C.  C.  Robblns  and  another  to  foreclose  a  mort- 
gage. Case  discharged. 

Writ  of  entry  on  a  mortgage.  Trial  by  the 
court.  Tlie  mortgage  was  made  April  8,  1837, 
by  one  Forbush  to  the  plaioUtf,  upon  a  lot  of 
land  on  Union  street.  In  Peterboro  Center  tU- 
lage»  to  secure  a  note  of  fSOQ.  F(n>lNi8b  con- 
Teyed  to  one  Day,  by  watran^  deed  dated 
April  1,  1872,  and  recorded  the  next  day,  a 
»trtp  of  land  42  feet  In  width  across  the  wester- 
ly end  of  the  mortgaged  premises  from  Unlfm 
i<treet  to  the  rlvw,  "together  with  a  right  of 
way  twenty  feet  wide  running  from  said  street 
10  said  rirer  east  of  the  east  Hoe  of  the  alx>re- 
descrlbed  tract"  Forbush  occupied  the  rest 
of  Qie  mortgaged  premises  as  his  homestead 
until  his  death.  In  1880.  April  IS.  1880,  ad- 
inlniatratlon  was  granted  on  Forbush's  estate, 
and  the  administrator  subsequently  sold  by  auc- 
Uon  the  Interest  of  Forbush  in  the  homestead, 
subject  to  the  mortgage,  npoa  which  there 
was  then  due  $863.33.  The  pUintitf  was  the 
parcbaser,  bidding  and  paying  |50  for  the  in- 
terest of  the  Forbush  estate  in  the  premises 
subject  to  his  mortgage.  November  16,  1880, 
the  administrator  gave  the  plaintiff  a  deed  of 
the  hcHnestead  for  the  consideration  of  ¥50, 
subject  to  the  mortgage  and  to  the  widow's 
dower  and  homestead,  "reserving  a  right  of 
way  twenty  feet  wide  on  the  west  side  of 
said  land  as  now  used  In  connection  with  said 
Day's  house  and  land."  The  widow  released 
her  right  of  dower  and  homestead,  and  the 
plaintiff  executed  the  following  discharge  on 
the  back  of  the  mortgage,  and  it  was  recorded 
November  30,  1880,  with  the  record  of  the 
mortgage:  "I  hereby  discharge  the  wlthln- 
writtai  mortgage,  for  and  in  consideration  of 
a  deed  of  the  wlthln-described  premises  from 

D.  M.  White,  administrator  of  the  estate  of  Ira 
Forbush,  and  a  quitclaim  deed  from  Hannah 
Fortmdi,  widow  of  tbe  said  Ira  Forbush,  re- 


leasing her  dower  and  homestead  in  the  with- 
In-described  prmlses,  which  premises  I  bouj^t 
^ovffluber  10,  1880,  at  pul^  auction.  8t]sbject 
to  this  mortgage  and  note.  Peterboro,  N. 
H.,  November  17,  1880.  Amos  H.  Stebblns. 
Witness:  D.  M.  White."  At  the  time  of  the 
ptirchase  of  the  equity  of  redemption  and  the 
discharge  of  his  mortgage,  the  plaintiff  had  no 
knowledge  of  the  grant  of  the  right  of  way  in 
the  deed  from  Forbush  to  Day,  and  no  knowl- 
edge of  any  claim  of  a  right  of  way  extending 
from  the  street  to  the  river.  At  the  auctim  the 
bounds  iMtween  the  Day  lot  and  the  home- 
stead were  pointed  out,  and  the  plaintiff  knew 
there  was  a  way  used  in  cramectlon  with  the 
Day  buildings,  ext«idlng  from  the  street  to 
the  tear  of  the  buildings  about  100  feet,  but 
no  mention  was  made  of  a  right  of  way  extend- 
ing to  the  river.  Shortly  after  the  pturhase 
of  the  equity  at  the  administrator's  sale,  the 
plaintiff  sold  and  conveyed  the  Forbush  home- 
stead. His  first  knowledge  of  the  claim  of  a 
right  of  way  to  the  river  was  In  1889,  when  his 
grantee  complained  to  him  of  an  Incumbrance 
on  the  land.  The  plalntUTs  evidence  tended 
to  show  that  a  right  of  way  to  the  river  would 
diminish  the  value  of  the  homestead  lot  $800. 
If  the  plamtlff  had  known  that  a  right  of  way 
from  the  street  to  the  river  was  granted  the 
deed  from  Forbush  to  Day,  he  would  not  have 
discharged  his  mortgage.  This  suit  is  brought 
to  enforce  the  mortgage  upon  the  Day  lot  (con- 
veyed 1^  Day  to  tho  def&idant  Robblns  In 
1881),  upon  the  ground  that  the'  mortgage  debt 
has  not  been  paid  or  the  mortgage  discharged, 
the  discharge  having  been  made  under  a  mis- 
take of  fact 

J.  F.  Briggs,  for  plalntUt  F.  6.  Olaiice^  for 

defendants. 

ALLEIN,  J.  In  many  cases  the  law  regards 
a  mortgage  as  assigned,  even  If  it  is  formally 
disf^rged;  and  In  many  cases  it  Is  discharged. 
In  law,  notwithstanding  a  formal  assignment 
Fletciier  t.  Chamberlln.  61  N.  H.  488,  468, 
and  cases  cited.  Here  was  a  formal  dlschai^ 
and  no  claim  <^  an  assignment  In  a  writ  of 
entry  to  foreclose  a  mortgage  formally  and  In- 
tentionally discharged,  the  plaintiff  contends 
tliat  he  is  not  barred  by  the  discharge,  because 
he  executed  it  tmder  a  material  mistake  of 
fact  Whether  equity  requires  that  he  should 
be  relieved,  and  his  discharge  canceled  or  treat- 
ed as  invalid,  is  a  question  that  should  be  tried 
vipoa  a  full  consideration  of  all  the  evidence 
bearing  nptm  It  There  has  been  no  aucb  trial, 
and  it  is  donbtAil  whether  the  question  can  be 
tried  in  this  suit  at  law.  If  counsel  thbik  a 
bill  in  equity  necessary,  (t  can  be  filed  as  an 
amendment  of  the  dedaratlon,  all  parties  inter- 
ested being  made  parties.  All  material  facts 
not  being  found  (2  Jones,  Mortg.  H  870,  873, 
966,  969),  the  case  Is  discharged.  Case  dls- 
charged. 

CI4ABE,  J.,  did  not  sit;  the  others  ocmcur- 
red. 
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(67      H.  Ut> 

BLAKE  et  aL  T.  SMITH. 

(Supreme  Conrt  of  New  Hampshire.  Ro^Idk* 
ham.   Joly  29.  1892.) 

Attacsubkt— Sbrtiu  of  Writ. 

Under  Pnb.  St  c  218,  i  8,  providing  that, 
"when  tlie  goods  or  estate  of  a  person  are  at- 
tached, a  sammoBB  in  the  form  prescribed  afaall 
be  denvered  to  the  defendaut,  or  left  at  hia 
abode,"  service  by  readiof  the  writ  to  defbndant 
is  insufficient. 

Bxceptions  from  Boclcingbam  county. 

Attachment  hy  Blake  and  another  against 
Arlana  &ulth.  Exceptioiu  \rj  defeodant  to  de- 
nial of  motkm  to  dlsmlSL  Bxceptioiii  nutaln- 
ed. 

The  writ  commanded  the  officer  to  attach 
the  goods  or  estate  of  the  defendant,  and  to 
summon  her.  T^e  officer  attached  her  real  es- 
tate, and  returned  that  he  anmmoned  her  "by 
reading  to  h«r  this  writ" 

Dniiy  ft  Peasle^  for  plalnMffti.  T.  LeaTitt, 
for  defendant 

ALLBN,  J.  "AU  writa  and  other  proceeaea 
may  be  served  by  giving  to  the  defendant  or 
leaving  at  his  atude  an  attested  cc^y  thereof, 
and  writs  of  summons  and  adre  facias  may 
also  be  served  by  reading  the  same  to  the 
defendant  •  •  •  When  the  goods  or  estate 
of  a  person  are  attached,  a  summons  in  the 
f(Hm  prescribed  shall  be  delivered  to  the  de- 
fendant or  left  at  his  abode,  with  the  name 
and  office  of  the  officer  serving  the  same  in- 
dorsed by  him  thereon."  Pub.  St  c.  218,  K 
2,  3.  The  writ  hi  this  case  Is  not  a  writ  of 
sunamons  or  scire  facias  <Id.  c  218,  H  16,  20), 
but  is  a  writ  of  attachment  (Id.  i  14),  upon 
which  the  defendant's  property  was  attached. 
The  statute  Is  explicit  that  the  service  of  such 
a  writ  sliall  be  made,  not  by  reading  the  writ 
or  by  giving  to  the  defendant  an  attested  copy, 
but  by  delivering  to  the  defendant  or  leaving 
at  hia  abode  a  summons  In  the  form  prescribed, 
with  the  name  and  office  of  the  officer  serving 
the  same  Uidorsed  by  him  thereon.  The  serr- 
Ice  was  Insufficient  Slzceptfons  sustained. 

OABPBNTEOt,  J.,  did  not  sit;  the  others 
conenrredL 


(n  N.  H.  ISO) 

CHAPMAN  T.  NEWMARKET  MANUF'a 
CO. 

(Snprone  Court  of  New  Hampshire.  Roeking- 
hajn.  July  29,  1882.) 

Pl>OWAOB— AS9B8SMBNT  OF  DaHAOBS. 

Under  Gen.  Laws,  c.  141,  H  16,  16,  author- 
izing mill  owners  to  erect  dams  and  flow  lands, 
and  either  the  bod  owners  or  the  mill  owner  to 
petition  to  have  the  '"past,  present  and  prospec- 
tive" Qowage  damages  assessed,  there  can  be  do 
assessment  of  sncb  damages  under  a  petition  by 
tite  land  owner  when  defendant  by  answer,  dis- 
claims any  right  of  fiowage  under  the  act,  and 
merely  claims  a  right,  by  prescription  or  other- 
wise, to  maintain  a  dam  at  a  certain  hdgfat  whldi 
right  Is  conceded  by  petitioner. 


Bxceptions  from  Rockingham  county. 

Petition  tor  asseHpient  of  damages  under 
the  flowage  act  by  Electa  A.  Cbapman 
against  the  Newmarket  Manotactnrlns  Com- 
pany. Verdict  for  -plalntUt  Defendant  ex- 
cepts to  denial  of  motion  In  arrest  of  Judg- 
nient.  Bxceptlon  sustained  and  case  discbar- 
ged. 

The  petition  alleged  that  the  defendants 
for  "twenty  years  last  i>ast  have  kept  up  and 
Improperly  maintained  a  dam  across  Lam- 
prey river."  and  "have  within  the  space  of 
three  years  last  past  rebuilt  and  Improperly 
and  unlawfully  enlarged  said  dam."  there- 
by flowing  and  Injuring  the  pl^ntlfTs  land, 
and  praying  that  "her  past,  present  and 
prospective  damages  may  be  assessed  accord- 
ing to  law."  The  defendants  claimed  In  their 
answer  the  right  to  maintain  their  dam  a 
foot  higha*  than  It  was  August  10,  1826,  and 
they  say  they  'intend  to  maintain  their  said 
dam  at  said  height  and  no  higher."  The 
pialntltr  concedes  the  defendants'  right  to 
maintain  tlie  dam  at  that  height  but  Insists 
that  they  have  kept  It  at  'a  greater  height 
and  have  so  Improperly  constructed  It  as  to 
raise  the  water  higher  than  It  would  be  rais- 
ed by  a  reasonably  constructed  dam  of  the 
same  height  Two  qjnestlons  were  submitted 
to  the  Jury:  "(1)  Is  the  dam  more  than  one 
foot  h^her  than  It  was  August  10,  1826? 
(2)  Is  It  constructed  In  an  unreasonable  and 
Improper  manner,  so  that  tt  raises  the  water 
to  a  greater  height  than  It  would  If  proper- 
ly constructed?"  The  Jury  were  Instructed 
that  If  they  should  answer  both  or  either  of 
these  questions  In  the  affirmative,  their  ver- 
dict should  be  for  the  plaintiff;  otherwise  for 
the  defendants.  They  returned  a  verdict  for 
the  plaintiff,  assessing  the  damages,  '^st 
present  and  prospective,**  at  $150:  The  de- 
fendants moved  that  ]udgm«it  be  arrested, 
which  motion  was  denied,  and  the  defend- 
ants extepted. 

Frlnk  &  Batchelder  and  S.  W.  Emery,  for 
plaintiff.  Wlj^ln  ft  Femald  and  B.  O.  East- 
man, for  defendants. 

PER  GURIAM.i  It  Is  not  material  in  this 
case  whether  the  mill  act  (Laws  1868,  c.  20; 
Gen.  Laws,  c.  141,  H  15-19)  Is  an  act  of 
eminent  domain,  as  It  Is  held  to  be  In  this 
state  (Manufacturing  Co.  v.  Femald,  47  N. 
H.  444),  or  a  regulation  of  water  power,  as  it 
is  held  to  be  by  the  federal  court  (Head  v. 
Manufacturing  Co.,  113  U.  8.  9,  5  Sup.  Gt 
441).  It  authorized  the  defendants  to  flow 
the  plaintiff's  land.  It  also  authorizes  either 
party  to  bring  a  suit  of  this  kind  for  the  as- 
sessment of  damages  for  an  Injury  done  to 
the  land  owner  by  the  mill  owner's  exercise 
of  his  statutory  right  of  flowage.  It  does  not 
relate  to  the  right  of  flowage  which  the  de- 
fendants have  bought  and  paid  for,  and  it 
does  not  authorize  a  petition  for  the  deter- 
mination of  the  mere  question  whether  the 

1  See  footnote  36  Att  607. 
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defoiduitB  baTe  committed  a  tort  b;  flaw- 
ing the  plalBtHTs  land^  For  tbe  determlaar 
tkto  of  tbat  queitioii  tlw  common  law.  {hto- 
Tldea  ample  procedure  In  a  commcm-law  ac- 
tion, and  for  the  mere  tort  of  wrongful  flow- 
age  the  common  law  fnmlBhes  adequate  rem- 
edies at  law  and  in  equity.  XIils  statutory 
proceeding  provides  for  the  assessment  of 
damages  when  tbe  mill  owner  exerdaes  the 
flowage  right  given  by  the  mill  act  On  this 
subject  the  pleadings  in  this  case  present  no 
issue.  On  the  contrary,  the  defendants'  an- 
swer contains  a  disclaimer  that  prevents  a 
trial  of  tbe  question  of  damages  for  tbe  exer- 
cise of  tbe  statutory  right  It  states  explicit- 
ly what  they .  claim  and  what  they  do  not 
claim.  It  asserts  nothing  but  a  right  to  mafu- 
taln  their  dam  at  a  certain  height.  "The 
pUIntiff  concedes  the  defendants'  right  to 
maintain  tbe  dam  at  that  height,"  and  tbe 
answer  says  that  the  defendants  *intend  to 
maintain  their  dam  at  said  height,  and  no 
higher."  This  is  a  disclaimer  of  a  right  to 
flow  the  plalnttflTs  land  under  authority  giv- 
en by  the  mill  act  at  tbe  commencement  of 
tlUa  suit  If  at  that  time  the  defendants  bad 
flowed  tbe  plaintiff's  land  more  than  they 
had  a  contractual,  common-law  right  to  flow 
It  they  are  ilaUe  for  the  tort  In  an  action 
at  common  law.  AJdworth  v.  City  of  Lynn, 
153  Mass.  53.  67,  as  N.  E.  229.  The  answer 
Is  a  conclusive  record  that  estops  them  from 
ever  claiming  that  at  tbe  coitamencement  of 
this  salt  they  were  exercising  a  flowage  right 
under  tbe  mlU  act.  That  act  does  not  em- 
power tbe  plaintiff  to  compel  the  defendants 
to  boy  such  a  perpetnal  right  and  to  pay 
160  per  cent  for  It,  as  a  penalty  for  a  wrong- 
ful flowage.  Town  v.  Faulkner,  66  N.  H.  255; 
Hovey  v.  Perkins,  63  N.  H.  S16,  526,  3  Atl. 
S2g. 

On  tbe  record  made  by  the  pleadings,  the 
questions  submitted  to  the  Jury  were  Irrele- 
vant and  Immaterial.  There  was  a  mistrial, 
and  no  Judgment  on  the  verdict  can  be  r^ 
dered  for  tbe  plaintiff.  As  the  case  stands, 
the  defendants  are  entitled  to  Judgment  not- 
withstanding the  rerdlct  and  no  reason  ap- 
pears why  such  a  Judgment  should  not  be 
rendered.  The  plaintiff  can  bring  a  bill  In 
equity  for  the  determination  of  tbe  height  at 
whkb  tbe  defendants  have  acquired  a  right 
to  maintain  their  dam  for  flowage  purposes. 
In  such  a  bill,  all  persons  interested  in  the 
question  should  be  Joined  as  plalntlB^  or  de- 
fendants. Tbe  controversy,  like  that  In 
Gardner  v.  Webster,  64  N.  H.  520,  15  Atl. 
144.  Is  one  not  likely  to  be  settled  by  mauy 
suits  at  law.  The  ground  of  equity  Jnrls- 
dictioii  Is  stated  In  that  case,  and  in  Con- 
necticut River  Lumber  Co.  v.  Oleott  Falls 
Co.,  65  N.  H.  290,  390,  391,  392,  21  Atl.  1090. 
If  tbe  plaintiff  prefers  an  action  at  law  for 
tort,  sbe  can  resort  to  that  remedy.  Case 
discharged. 

CARPE]NTKt»  X,  did  not  rit;  tbe  otbera 
concurred.  ,, 
38  A.-^' 


or  H.  B.  bh) 

KBBONNB  V.  OONOOBD  R.  B. 
(Supmoe  Court  of  New  Hampshire.  Merrimack. 
March  16,  iSM.) 

BVIDBNOI  — DSOUBATIONS  — WaIVBR  OT  OHWV 

TION. 

1.  Declarations  of  the  conductor  of  a  train  as 
to  how  a  person  was  isjured  thereby,  made  two 
months  after  the  accident  are  not  admissible 
a^iDSt  tbe  raOroad  company. 

2.0tiJection  of  defendant  to  declarations  is 
not  waived  by  its  calling  the  person  allexed  to 
have  made  them,  and  asking  him  if  he  bad  done 
so,  teceiving  an  ansver  in  the  nesative. 

Action  on  tbe  case  by  Jacob  Nebonne  against 
the  Concord  Ballroarl  for  Injuries  received  by 
plaintiff  in  being  run  over  by  defendant's  train. 
Verdict  for  plaintiff. .  Defendant  moves  for 
i^w  trlaL  Motion  granted. 

Tbe  plabitur,  BQh^ect  to  exception,  tntrodn- 
ced  eTidence  of  a  couTecBatlon  between  hlm- 
«df  and  one  WbeeS»,  who  was  tbe  ccmductor 
of  tbe  train  which  tbe  lojuty  vas  caused. 
Thia  cmveimljonTras  faeid  about  two  months 
after  tbe  accident,  and  toided  to  show  negU- 
eeace  In  respect  to  the  starting  of  tiie  train. 
Whe^er  was  a  wltnece  tor  the  defendants,  and 
tesofled  that  he  bad  no  recollection  of  sudi  a 
conversation. 

Albln  &  Martin,  for  plaintiff.  Stxeeter, 
Walkor  it  Obase,  for  defendanta. 

BLODOBTT,  J.  Tbe  alleged  Btat«nait  of 
the  conductor  of  the  defendants*  train  as  to 
tbe  way  in  which  the  plaintiff  was  injured, 
made  some  two  months  aftet  the  injury,  was 
incompetent,  and  should  have  been  rejected. 
The  accident  had  long  since  beeoaw  a  com- 
pleted fact  and  the  statement  was  imly  the 
narration  by  an  agent  of  a  past  occurrence,  and 
not  a  part  of  the  res  gestae.  Doubtieas,  the 
declarations  and  admissions  at  a  party,  when- 
ever made,  may  be  glvoi  in  evidence  against 
him,  and,  "where  tbe  acts  of  the  agent  wilt 
bind  the  principal,  ttiere  his  r^resoitatlons, 
declaraUcHis,  and  admissions  respecting  tbe 
subject-matt»  wUI  also  bind  him,  if  made  at 
the  same  time,  and  constituting  a  part  of  the 
res  gestae"  (Story,  Ag.  i  134;  Thompson  v.  Im- 
provement Co.,  58  N.  H.  108,  Ul);  "but  an  act 
done  by  an  agent  cannot  be  varied,  qoalifled,  or 
explained,  ^ther  by  his  declarations,  wblch 
amount  to  no  more  than  a  mere  narrative  of  a 
past  occurrence,  or  by  an  isolated  conv«saOon 
held,  or  an  Isolated  act  done,  at  a  later  petfUtd. 
1  Tayl.  Ev.  626.  Tbe  reason  Is  that  the  agoit 
to  do  the  act  hi  not  authorized  to  narrate  what 
he  had  done,  or  how  be  bad  done  It  and  his 
declaration  Is  no  part  of  tbe  res  gestae."  Pack- 
et Co.  v.  Clough,  20  Wall.  528,  540;  Insurance 
Co.  V.  Mahone.  21  Wall.  152,  157;  Railroad  Co. 
V.  O'Brien,  119  U.  S.  99,  103-106,  7  Sup.  Ct. 
118,  and  58  Am.  Rep.  562,  note,  56^68;  Peo- 
ple V.  Vernon,  95  Am.  Dee.  note,  73-75.  More 
concisely  stated,  the  declaration  or  admission 
of  an  agent  binds  bis  principal  only  when  It 
made  "in  regard  to  a  transaction  then  depend- 
ing et  dum  fervet.pms."  1  Qreenl.  Bv..  S  113. 
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And  ttali  rnle  Uotao  uDlTexsal  acceptance  that 
other  of  tbe  nnmerotu  authorities  In  Its  sap- 
port  need  not  be  cited.  The  defoidants.  by 
calling  tbe  condnctor,  and  interrogating  blm 
relatlTe  to  bie  stat^ents,  as  testified  to  by  the 
plaintiff's  witnesses,  did  not  waive  their  objec- 
tion to  the  testimony,  or  make  it  competent. 
Tbe  general  principle  inroked  by  the  plaintiff, 
that  "when  testimony  is  bicompetent  or  not 
Admissible  when  received,  it,  by  the  latrodnc- 
tkm  of  snbseqnent  testlnuwy,  it  Is  made  com- 
petent,  tbe  objection  la  remoTed,"  la  Inappli- 
cable to  tbe  facts  appearing  bi  this  case.  Tbe 
plaintiff  Introduced  no  subseqnait  testimony  as 
to  tbe  statemoit,  and  the  d^endants  neither 
admitted  nor  proved  It  1^  aiqr  snbseqnent  act 
or  evidence;  on  the  contrary,  they  denied  that 
the  conductor  made  the  statement,  and  bis  tes- 
timony on  that  point  tended  only  to  support  the 
denial.  In  view  of  these  facts,  the  claim  that 
a  party  who  vainly  objects  to  the  admission  of 
Incompetent  and  highly  prejudidal  testimony 
ottered  by  his  adrersaiy  waives  his  obJectlMi, 
and  makes  the  testimony  competent,  if  he  con- 
tradicts it,  is  a  proposition  wlthoat  support  in 
the  law  of  evidence^  and  haidly  leqabrea  ex- 
trlnalc  t«fDtatlon.  Verdtet  aet  aside.  AU  ooo- 
cor. 


Cn  N.  B.  GSU 

LEVY  T.  ORDER  OP  THE  IRON  HAIiL. 
(Sajmne  Oonrt  of         Hampshire.  BocUng- 

ham.   Joly  28,  1882.) 
Bbubvioial  a  B80oii.TioN8— Actions  bt  Usmbbrs. 

A  member  of  a  benevolent  order  who  lias 
agreed  not  to  Inttitnte  legal  proceediogs  for  bene- 
fits till  he  has  ezhattsted  all  remedies  provided 
1^  the  order  must,  before  suit,  pnrsae  the  appeals 
wovided  by  the  hT'laws  of  the  order,  fnan  a 
dedslon  of  an  ofilcer  rejecting  Us  daim  in  the 
first  instance. 

Assumpsit  by  Hlman  Levy  against  tbe  Order 
of  the  Iron  Hall.  On  agreed  fact^  Judgment 
rendered  for  defendants. 

Tbe  plaintiff  is  a  member  of  tbe  defendant 
corporation,  and  aa  such  he  is  oitltled  to  cer- 
tain "sick  benefits."  Among  other  things,  he 
agreed  that  he  wonld  not  institute  legal  pro- 
ceedings for  benefits  until  be  had  exhausted  all 
remedies  therefor  provided  by  the  order  Hav- 
ing been  sick  for  several  weeks,  he  presented 
his  claim  for  a  sick  benefit  as  required  by  the 
t^-laws,  but  it  was  rejected  by  an  officer  of 
the  order  whose  duty  it  was  to  pass  upon 
ench  claims  In  the  first  Instance.  From  bis  de- 
cision several  appeals  were  provided  f«r  by 
the  by-laws.  The  plaintiff  did  not  claim  an 
^peal,  but  brougbt  this  actioa 

W.  H.  Pahie  and  a  Page,  Cor  jdataitlff.  R. 
O.  Baatman  and  T.  Leavitt,  tap  defndants. 

PHR  CURIAM.!  As  the  plaintiff  did  not  re- 
sort to  the  remedy  ot  appeal  provided  by  bis 
contract,  he  cannot  maintain  tiils  action.  How- 
ever unreasonable  tbe  multiplicity  of  appeals 
within  the  order  may  seem,  he  ha4  a  ilfht  to 

1  See  footnote  86  AtL  607.  ' 


make  an  tmreaaonable  contract,  and  cannot  en- 
force It  without  conqdylng  with  tfai  expresi 
condlUimB.  Judgment  for  tbe  defendants. 

<mASBt  J.,  did  not  t;  the  otben  onicuv 
red. 

(C?  N.  H.  170 

McFBTRICH  v.  WOODROW  et  at 
(Supreme  Court  of  New  Hampshire.  Coos. 
March  11. 1882.) 

AOOOMMOSaTIOS  NOTB — LlABILlTT  09  INOOBSBB. 

An  bidorser  before  delivery  of  an  accommo- 
dation  note  Is  liable  as  maker  to  an  Innocent 
purchaser  for  valae  from  the  payea. 

Action  on  a  note  by  James  McFetrieh,  Jr., 
against  H.  W.  Woodrow  and  another.  On 
facts  found.  Judgment  ordered  for  plaintiff. 

Assumpsit  on  a  promlssoiy  note  of  the  de- 
fendant Woodrow,  indorsed  by  tbe  d^endant 
Jameson,  dated  October  27, 1886,  and  payable 
to  tbe  (wiler  ctf  E.  H.  WUllams  four  nuHiths  af  t- 
e^  date.  Facta  found  tbe  court  Tbe  note 
is  an  accommodation  note  made  by  Woodrow, 
and  Indorsed  by  Jameson,  for  the  benefit  of 
Williams,  at  his  request  January  1, 1887,  tiie 
plaintiff  took  the  note  of  Williams  In  good 
faith,  for  an  adequate  consideration,  and  with- 
out notice  that  It  was  an  accommodation  note. 
When  the  note  was  exhibited  to  the  plaintiff, 
Jameson's,  name  was  on  it  and,  at  the  time  of 
Its  delivery  to  fhe  plaintiff,  Williams  indorsed 
bis  name  above  that  of  Jameson.  Jameson 
was  not  notified  of  tbe  nonpayment  oC  the  note 
until  June,  1889. 

T.  F.  Johnson  and  Ladd  &  Fletcher,  for 
]^ntlff.  J.  H.  Dudley  and  Osslan  Bay,  for 
defendant  Jameson. 

AI4LEN,  J.  The  note  was  not  a  valid  om- 
tract  until  it  waa  negotiated  and  delivered  to 
the  plaintiff  fw  value.  Jameson  waa  not  en- 
titled to  notice  of  nonpayment  He  was  lia- 
ble to  the  plaintiff,  not  as  indorser,  but  as 
maker.  Martin  v.  Boyd,  11  M.  H.  385;  Ben- 
ton V.  Willaid,  17  N.  H.  S98;  Carrier  v.  Fel- 
lows, 27  N.  H.  S66;  Phillips  r.  J^Anson,  64 
N.  H.  393,  400,  10  Ati.  810.  On  the  facts 
found.  It  Is  immaterial  that,  for  tbe  purpose  of 
giving  the  plaintiff  titie  to  tbe  note,  WUIiama 
IndcHsed  It  above  the  name  ot  Jamescm.  Jndg- 
ment  for  tbe  plaintiff. 

SMIIS,  J.,  did  not  sit;  the  othm  eonenr 
red. 


(CTN.  H.  BH) 
DAVIS  y.  TOWN  OF  RTJMNBT. 
(Snpieoie  Court  of  New  Hampshire.  QraCtm. 
March  11.  18820 

DaVBCTlVB  HiOHWAT— SUTaXBHT  OF  CLUM. 

There  being  no  cootroveray  aa  to  the  exact 
spot  on  a  highway  where  an  acddent  happened, 
a  statement  representing  that  the  acddent  hap- 
pened "at  a  point  indicated  by  a  stake  between 
two  large  rocks,  about  817  feet  southerly"  from  a 
CCTtaIn  point,  la  suflBdent  although  t.he  stake  Is 
actually  860  feet  southerly  from  the  named  point 
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BzceptloDa  from  Orafton  county. 

Salt  by  D.  Ned  Davis,  aa  odmlnlstrBtor, 
agalDBt  towD  <a  Ramney.  for  personal  injuries 
to  plaintUTs  Intestate.  Verdict  tot  plaintiff. 
Exceptions  by  defendant  Orerruled. 

The  atat^ent  of  claim  filed  by  tbe  plaintiff 
represented  that  the  deceased  and  his  horse 
and  carriage  were  thrown  "over  and  down  a 
bask  on  the  westerly  side  of  said  highway  at 
a  point  Indicated  by  a  stake  between  two 
laiice  rod&B,  about  847  feet  southerly  from  a 
pohit  In  said  highway  where  a  line  running 
easterly  on  Om  west  side  of  Lewis  Love* 
land's  house  crosses  said  highway."  The  high- 
way ran  in  a  northerly  and  aontberly  direction, 
and  Loveland's  house  was  on  the  west«-ly 
side  of  it.  The  stalEe  referred  to  stood  on  the 
westerly  aide  of  the  road,  between  two  large 
rocks,  at  a  distance  of  860  feet  from  a  point 
opix>site  Loveland's  house.  There  was  no  con- 
troversy as  to  where  the  accident  liappened. 
aiid  no  claim  that  the  officers  of  the  town  had 
any  difficulty  in  finding  It  From  these  facts 
the  court  found  that  tbe  above  statement  as  to 
the  place  of  the  accident  wot  nifflcleot,  and 
die  defendants  exc^»ted. 

D.  Barnard  and  Burlelfl^  ft  Adams,  for 
pUlntUF.  J.  C.  Story,  a  Herbert,  L  W.  Drew, 
and  Bingham  ft  Bingham,  for  defendant 

PDB  GURIA31.  Hie  ezc^tton  was  overrul- 
ed. Cazr  T.  Ashland,  62  N.  H.  665,  668;  Bobln 
T.  Bartlett,  64  N.  H.  426,  428,  18  AtL  615. 
Other  exceptions  taken  at  the  trial  were  not 
pressed. 

CHASH^  did  not  alt  The  othen  omcnr* 
red. 


<«r  N.  R  65t) 

DOOLITTLB  v.  TOWN  OF  WALFOLBL 
<Sapreme  Court  of  New  Hampshire.  Ohedilre. 
March  16,  1894.) 

ACTIOK  AOAISBT  ToWS— ACTS  OF  OfFIOIBS. 

1.  An  actioD  against  a  town,  not  anthorized  by 
statute,  CBonot  be  maiatained. 

2.  Failure  of  selectmen  to  perform  the  datj  im- 
posed on  them  to  "provide  a  suitable  lockup  for 
the  temporary  detention  of  frffenders**  is  not  a 
breach  of  do^  by  the  town. 

Exceptions  from  Cheshire  county. 

Action  on  the  case  by  Fred  C.  Doollttle 
against  the  town  of  Walpole.  Demurrra-  was 
sustained  to  the  dedaration  alleging  that  de- 
faidant  erected  and  maintained  in  an  unsuit- 
able condition  a  lodcup  for  keeping  and  de- 
tmtlon  of  prisoners;  that  plaintiff  was  ar- 
rested, and  for  24  hours  confined  therein,  and 
by  reason  of  Its  nnsultable  condition  was  In- 
jured. Plaintiff  excepts.  Exceptions  ova- 
ruled. 

D.  H.  Woodward,  tor  plalntUL  J.  O.  Bel- 
lows, for  defendant 

BLODGETT,  J.  "In  Its  own  oonrts  a  state 
rannot  be  made  an  involuntary  defendant  It 
Is  not  constitutionally  bound  to  give  to  Its 
adiool  teacbera.  to  tboae  who  support  Its  pan- 


pen,  laid  It  moner,  adl  It  real  or  personal 
propwty,  or  make  and  repair  Its  roads  and 
buildings,  to  tmvelers  injured  by  defects  in 
its  highways,  or  to  any  class  of  contractors, 
creditors,  or  claimants,  a  right  of  action,  civil 
or  criminal,  against  itself."  Wooster  v.  Ply- 
mouth, 62  N.  H.  193.  205.  Towns  are  "only 
political  8Ul>dtviBi<HiS  of  the  state,  made  for 
the  convenient  administration  of  the  govern- 
ment •  •  •  They  are  component  parts  of 
ttie  state,  and,  aggregately  taken,  are  tbe 
state."  Id.,  208.  Constltuthig  a  portion  of 
tbe  sovereign  power  of  the  state,  a  municipal 
corporation  Is,  therefore,  not  subject  to  a  right 
of  action  against  Itself,  unless  the  right  is 
conferred  hy  statute  in  the  exercise  of  tbe  en- 
tire control  over  municipalities  with  which  tbe 
legislature  Is  Invested  by  the  constitution  (Id.); 
and,  there  being  do  express  statute  anthOThsIng 
the  plaintiff's  action,  nor  any  from  which  au- 
thority can  be  implied,  the  defendant  town  la, 
for  the  purpose  of  the  present  Inquiry,  no  less 
a  sovereign  than  the  state.  But  aside  from 
this  fatal  objection,  the  plaintiff  alleges  no 
duty  on  tbe  part  of  the  defendants  towards 
him  which  was  unfulfilled.  The  Injuries  of 
which  he  complains  arose  from  the  misfeas- 
ance and  n^lect  of  duty  of  independent  pntdlc 
officers  in  tlie  performance  of  their  statutory 
duty  as  selectmen  to  "provide  a  suitable  lock- 
up for  the  temp<»ai7  detention  of  offenders" 
(Pub.  St  c  204,  S  23);  and  tbe  uniformly 
recognized  doctrine  Is  that  tbe  acte  of  such 
officers  are  their  own  official  acts,  and  not  the 
acts  of  the  municipal  corpcnntion  or  Its  agents 
(Edgeriy  T.  Concord,  62  N.  H.  9,  12,  19,  and 
authorities  dted;  Wakefield  t.  Newport  Id. 
624,  625).  And,  even  if  the  statute  Imposed 
the  duty  to  provide  a  suitable  lockup  upon  tbe 
town,  the  duty  being  one  for  the  benefit  of  the 
public,  and  from  tbe  performance  of  which  the 
town  receives  no  corporate  benefit  or  advan- 
tage, ^e  plaintiff's  action.  In  the  absence  of  a 
statute  giving  It  could  not  be  maintained. 
Authorities  aapra.   Exceptloffii  overruled. 

OARPES^TBBt  did  not  alt  The  ottiers 
concurred. 


«7  N.  H.  OX) 
DOLLOFP  v.  DOLLOFP. 
(Supreme  Court  of  New  Hampshire.  Belknap. 

March  16,  1894.) 
BuFFoBT  or  Child— LiABiLiTT  or  Fathbk  atteh 

DiVORCB. 

ObligafloD  of  a  man,  or  of  hia  estate  after 
bis  death  (Pub.  St.  c.  189.  i  17),  to  support  his 
child,  is  not  diacliarged  by  the  jwocurinx  of  a  di- 
vorce by  the  mother,  wlu  alimony,  ana  custody 
of  the  diUd. 

Assumi)Bit  by  Martha  B.  Dolloff,  gaardlau, 
against  Harry  EL  Dolloff,  administrator  of 
William  P.  Dolloff,  deceased,  to  recover  for 
tbe  support  of  the  child  of  plaintiff  and  de- 
ceased.  Judgment  for  plaintiff. 

Facts  agreed.  The  plaintiff  procured  a  di- 
vorce, with  ¥600  alimony,  and  the  custody 
of  the  child,  over  whom  she  has  been  ap- 
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pointed  guardian.  The  oblld  hu  since  Ured 
wltb  the  plalDtllf,  and  been  supported  by 
her,  and  Ii  still  under  seven  years  of  tge. 
The  defendant  la  admlnlBtrator  of  the  estate 
ol  WUllam  P.  Dtrilofl,  and  has  not  yet  mttted 
his  acconnt  It  la  nncertEln  whetbw  the  es- 
tate will  be  sufficient  to  pay  fox  the  rapport 
of  the  cblld  in  full,  if  liable. 

J.  Ii.  Wilson,  for  plahitlff.  Leach  &  Stev- 
ens, for  defendant 

BLODQBTT,  J.  "The  estate  of  every 
poson  deceased  shall  be  chargeable  with 
*  *  *  the  rapport  and  maintenance  of  ia^ 
fant  children  of  the  deceased  ontll  they  ar- 
rive at  the  age  of  seven  years,  if  the  estate 
is  in  fact  solvent"  Pnb.  8t  e.  188.  i  17. 
The  plaintifFs  case  eomm  within  the  statute. 
While  the  divorce  destn^ed  the  relation  of 
husband  and  wife,  and  made  them  as  stran- 
gers to  each  other,  it  did  not  destroy  the  re- 
lation betwera  tb»  hnaband  and.  his  child. 
As  to  her,  his  duty  and  liability  remained  the 
same,'ezcept  In  so  fftr  as  he  was  incapaci- 
tated or  discharged  by  the  decree,  which 
aimi^  took  from  him  bw  custody.  This  did 
not  release  him  from  any  {ure^dstlng  natr 
mral,  legal,  or  statnttoy  dnty  to  anpport  her. 
Guardians,  or  other  persons  invested  with 
similar  powers,  are  under  no  personal  obliga- 
tion to  maintain  their  wards,  whatever  may 
be  the  relationship  between  them;  and  the 
plaintiirs  acceptance  of  the  custody  and 
guardianship  did  not  rahject  her  to  the  main- 
tenance of  the  diild  any  more  than  a  stran- 
ger would  have  hew  rablected  to  It  by  flie  ac- 
ceptance of  a  like  decree  and  appointment. 
Nor  Is  It  matwlal  that  the  plaintifF  was 
awaided  aSmeny  to  Htm  amount  ot  |600. 
Alimony,  In  Its  proper  slgniflcatlOD,  is  not 
maintenance  to  the  children,  but  to  the  wife; 
and  when  no  order  Is  made  for  Uie  children's 
maintenance  uptm  the  allowance  of  alimony 
with  costo^  of  children,  the  CstheVs  oUIga- 
tl<m  to  support  them  Is  In  no  wise  affected. 
In  brief,  when'the  fatter  has  been  foimd,  by 
a  judicial  decree  like  the  one  in  this  case, 
to  be  an  unfit  person  to  exercise  parental 
contvol  by  )nason  of  his  own  viduntaiy  mis- 
conduct, the  lam  does  not  ^)low  him  to  con- 
vert such  misconduct  into  a  shield  against 
his  parentol  liability  during  bis  lifetime,  and 
upon  his  decease  the  statute  extends  the  lia- 
bility to  his  solvent  estate  in  the  case  of 
children  .under  seven  years  of  age.  See,  gen- 
erally, Buckminstw  t.  Bnckmlnstw,  38  Vt 
218,  262;  Stanton  v.  WHlson's  Sb^rs,  8  Day, 
S7;  Gllley  T.  Oilley,  79  He.  292,  9  AtL  623; 
Gowles  V.  Gowles,  3  GUman,  43S;  IMaater  v. 
Plaster,  47  lit  290;  Pretzlnger  v.  Pretsln^er, 
46  Ohio  St  452,  19  N.  B.  471;  Gourtrlght  v. 
Conrtrlght,  40  Mich.  683;  Ck>nn  v.  Conn,  67 
Ind.  823;  Holt  v.  Holt  42  Ark.  495;  Oow  v. 
Dow,  38  N.  H.  188.  The  oiOy  question  sub- 
mitted being  that  of  llaUllty.  the  fwm  of  ac- 
tion Is  not  considered.  Judgment  for  the 
yhltttilf.  All  omcur. 


'   (M  K.  J.  Ii.  tm 

VAN  AJUflN  V.  TlOa 
<Soprffiaae  Court  of  New  Jers^.   Jane  17, 1697.) 

MosTaAoas— BoKDB~Joi>o)i  sKTs— FasiuLTDam^ 

Waitbb. 

1.  The  protectios  accorded  to  a  debtor  who  has 
given  a  bond  and  mortgage  for  the  same  debt  (jt 
Gm.  St  p.  2112,  f  47),  extends  to  a  labMqomt 
bond  glvai  for  the  idmtical  debt,  and  is  not 
waived  b7  giving  with  such  bond  a  warrant  to 
confess  jodgment  A  jodgment  entered  opon 
■nch  bond  before  the  foreclosure  of  the  mortgage 
will  be  set  aside. 

2.  The  protectioD  of  the  statute  may  be  waived 
by  the  obligor;  but  the  giving  of  a  warrant  to 
confMs  judbnent  upon  any  fautrument  secnrlng 
the  identical  debt  Is  not  per  se  a  w^ver;  It  fi 
merely  an  element  In  an  issoe  of  ttict. 

3.  The  time  of  the  "^ving"  of  the  securities 
for  the  same  debt  Is  the  test  made  by  the  stat- 
ute, not  the  time  of  bringing  suit  or  of  obtaining 
judgment  thereon,  and  the  eharacter  tbns  acquir- 
ed cannot  be  disturbed  by  the  sole  act  of  the 
creditor.  Only  an  act  impntable  in  law  to  the 
obligor  can  have  that  effect. 

4.  A  creditor  took  a  bond  and  warrant  to  con- 
fess judgment  for  the  same  debt  toe  which  he  at 
the  time  held  his  debtor's  bond  and  mortgage. 
He  then  tcre  the  seals  off  the  latter  instrament 
for  the  purpose  of  canceling  it  and  caused  jodg- 
ment to  be  entered  by  virtue  of  the  warrant  of 
attorney.  Edd,  that  the  Judgment  was  Illegal, 
and  must  be  set  nside. 

(Syllabus  by  the  Court) 

Judgment  In  favOT  of  Alexander  O.  Van 
Aken  against  Joelah  TIce  was  entered  upon 
a  bond  with  warrant  to  confess  Judgment 
and  defendant  sued  out  a  rule  to  show  cause 
why  the  same  should  not  be  set  aside.  Judg- 
ment vacated. 

On  June  9,  1896,  the  defendant  Tlce,  exe- 
cuted a  real-estate  mortgage  to  Van  Aken  to 
secure  the  payment  of  two  promissory  notes 
amounting  to  the  sum  of  $1,400.  A  bond  ac- 
companied this  mortgage.  On  the  28d  of 
Jnly,  1896,  a  bond  with  warrant  ot  attorney 
to  confess  Judgment  was  delivered  by  Tlce  to 
Van  Aken.  This  bond  was  conditioned  for 
the  payment  of  $1,460.  which  is  the  same 
debt  as  that  secured  by  the  mortgage,  with 
Interest  added.  On  August  12,  1896,  Van 
Aken,  by  virtue  of  the  warrant  of  attorney, 
caused  judgment  to  be  entered  in  Uiis  bond. 
No  suit  had  been  brought  to  foreclose  the 
mortage.  The  defendant  claims  tbat  this 
judgment  was  prematurely  entered.  2  Gen. 
St  p.  2112,  i  47. 

The  statutory  provision  Is  "that  In  all  cases 
where  a  bond  and  mortgage  has  or  may  here- 
after be  given  for  tiie  same  debt  eU  proceed- 
ings to  collect  said  debt  shall  be^  first  to  fore- 
close the  mortgage." 

Argued  February  term,  1897,  before  QITM- 
MERE  and  GARRISON,  JJ. 

Freemonn  Woodbrldge,  for  the  .  rule. 
George  Berdlne,  opposed. 

6ABBIS0N,  J.  (after  stattog  the  facts). 
This  api^catlon  raises  a  question  of  fact 
only.  The  law  is  authoritative  setded  for 
this  court  1^  the  cases  of  Hellyer  v.  Bald- 
win. 08  N.  J.  Law.  141,  20  AtL  1060^  ud 
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Holmes  t.  Bollway  Oa,  87  N.  J.  Law.  16^  28 

AH  410. 

The  propositions  affirmed       tbe  former 

declaion  are: 

(1)  That  an  IdeDtical  debt,  by  force  ot  ttxB 
statute.  Is  not  ripe  for  suit  otherwise  than  by 
the  foreclosure  of  the  mortgage,  until  after 
'Jie  proceeds  of  the  real-estate  security  liaTe 
t>een  applied  In  payment  of  snch  debt. 

That  the  protection  of  tiie  statute  may 
be  waived  by  the  obUgor. 

<S)  That  the  giving  of  a  warrant  empower- 
ing an  attorney  to  confess  Judgment  for  tbe 
Identical  debt  Is  not  such  a  walrer. 

The  bond  and  warrant  In  the  case  to  which 
these  doctrines  were  applied  accompanied  tbe 
mortgage,  but  the  terms  of  the  statute  make 
tbe  identity  of  the  debt  tbe  test  This  gen- 
erality of  application  is  insisted  upon  in  tbe 
cplnloQ  delivered  In  the  later  of  the  cases 
above  dted.  "The  statute,"  says  Mr.  Justice 
Van  Syck^  "is  comprebensiTe.  It,  hi  terms, 
applies  to  all  cases.  It  is  imperative  that  all 
proceedings  to  collect  the  debt  shall  be,  first, 
to  foreclose  the  mortgage  securing  it"  As 
the  question  then  before  this  court  was  a 
salt  upon  overdue  coupons  for  Interest  on  a 
secured  by  a  trustee  mortgage  given  by 
a  railway  corporation,  the  far-reachlog  effect 
of  this  language  will  be  perceived. 

Tbe  law  being  thus  established,  the  obligee 
I^cee  bis  right  to  this  Judgment  wholly  upon 
tbe  ground  that  he  is  not  within  the  statute; 
in  fine,  that  there  was  no  mortgage  at  the 
time  this  Judgment  was  entered.  . 

The  question  whether  an  obligor  might  not 
give,  as  additional  security,  a  bond  and  war- 
rant, and  waive  his  rights  under  the  statute, 
is  settled  affirmatively  as  to  the  law,  but  Is 
new  before  us  upon  the  facts. 

George  Berdine,  Esq.,  an  li&telligent  coun- 
■elor  at  law,  who  conducted  the  entire  trans- 
action from  the  beginning,  and  who  took  for 
Tan  Aken  the  bond  in  question,  testifies  for 
die  obligee  in  this  language: 

*^eponent  says  of  his  own  knowledge  that 
the  said  txind  and  warrant  of  attorney  was 
not  an  additional  security  for  the  bond  and 
mortgage,  but  the  truth  to  be  that  the  said 
bond  and  mortgage  was  surrendered,  and 
Judgment  taken  for  the  debt,  and  both  par- 
ties to  the  transaction  so  understood  It." 
Tlce,  the  obligor,  does  not  question  the  for- 
mer of  these  declarations,  but  Joins  Issue 
upon  the  second,  viz.  that  the  mortgage  W48 
ever  surrendered.  Tlce  bad  a  different  no- 
tion of  the  transaction  from- either  of  these, 
but,  as  It  does  not  enter  Into  the  ioeue.  It 
shonld  not  be  detailed.  The  reason  why 
tbe  same  transaction  was  so  differently  rlew- 
ed  arose,  doubtless,  from  the  circumstance 
that  the  parties  were  dealing  amicably,  and 
that  there  was  but  one  legal  counsel,  and  he 
a  friend  of  each,  who  advised  them  both, 
and  conducted  tbe  affair  for  them  until  a 
nqirture  came,  when  he  became  distinctively 
the  representative  of  tbe  obligee.  From  this 
It  came  about  that  the  attorney  acted  <tften 


from  a  aiandpolnt  of  his  own,  and  that  ut 
times  one  or  Iwtb  of  the  real  parties  were 
In  Ignorance  of  his  purposes,  and  even  of  his 
actions,  and  hence  In  no  way  ^und  by  in- 
ferences to  be  drawn  from  them.  I  say  th\s 
to  avcrid  even  the  semblance  of  Impntation 
of  anything  like  unfairness  or  double  deaUiv 
to  the  counsel  In  the  case. 

The  Issue  of  fact  framed  and  presented 
by  counsel  who  thus  conducted  tbe  case  la 
whether  there  was  any  mortgage  security 
for  the  identical  debt  at  the  time  this  Judg- 
ment was  confessed.  In  support  of  the  con- 
tention that  the  mortgage  had  been  anrren- 
dered,  this  state  of  facts  appears  In  proof, 
viz.:  That  as  attorney  for  Van  Aken,  Mr. 
Berdine  sectu^d  the  bond  and  warrant  from 
Tloe,  and  accepted  It  for  Van  Aken.  and  that 
he  got  from  Van  Aken  the  original  bond 
and  mortgage,  and  as  attorney  for  Van 
Aken  tore  the  seals  off  the  mortgage,  and 
still  had  It  in  his  possession  at  the  time  of 
the  taking  of  the  testimony  under  this  rule. 
Tbe  entire  absence  of  Tlce  from  this  trans- 
action renders  It  difficult  to  see  how  any  In- 
ference or  Imputation  afleetlng  him  can  arise 
out  of  the  premises.  The  legal  absence  of 
Van  Aken,  however,  is  quite  as  noticeable, 
for  be  specifically  testifies  that  after  the  giv- 
ing of  the  second  bond,  and  after  the  entry 
of  Judgment  upon  It  by  virtue  of  proceedings 
in  the  supreme  court,  he  had  this  conversa- 
tion with  tbe  counsel:  "I  asked  Mr.  Berdine 
If  It  was  necessary  then  to  have  the  .b<md 
and  mortgage  recorded,  and  he  explained  to 
me  that  the  proceedings  at  Trenton  were 
«qnlvalent  to  record  of  the  bond  and  mort- 
gage." This  Is  hardly  the  language  of  a 
mortgagee  who  has  surrendered  his  security 
to  the  mortgagor.  Tbe  next  question  and 
answer,  however,  completely  dispose  of  tbe 
fact  of  a  Surrender: 

"Q.  Did  you  deliver  the  bond  and  mort- 
gage to  Mr.  Berdine  before  or  after  this  ex- 
planation that  the  record  of  a  confessed 
judgment  was  equivalent  to  tbe  record  of  tbe 
mortgage? 

"A.  Afterwards! 

"Q.  How  long  afterwards? 

"A.  It  may  have  been  within  a  few  days 
or  several  we^.'* 

Thus,  by  the  admission  of  the  obligee,  he 
Is  relying  upon  a  purely  constructive  surren- 
der of  a  mortgage  Inferred  from  a  transac- 
tion from  which  the  mortgagor  was  actually 
absent,  and  the  mortgagee  l^^y  so,  with 
respect  to  an  instrument  Uiat  had  not  been 
delivered  to  the  sole  party  to  the  transaction 
until  after  the  entt?  of  the  Judgment  claim- 
ed to  be  invalidated  by  Its  surrender. 

Upon  the  plaintiff's  own  case,  the  only  Is- 
sue be  raises  must  be  decided  against  him. 

I  may  add  that  there  Is  another  view  of 
the  nndlsputed  testimony  that  is  fatal  to  the 
plaintiff's  position.  Tbe  established  fa^t  is 
that  at  the  time  the  second  bond  was  given 
the  mortgage  for  the  same  debt  was  In  ex- 
istence, uncanceled,  and  in  the  possession  of 
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(St.  J, 


the  mor^gee.  Tbe  time  of  the  *VTlng"  !■ 
tbe  test  made  by  the  statute,  not  the  time  of 
bringing  Bnlt  or  of  obtaining  Judgment  upon 
the  bond.  This  character,  once  acquired  by 
the  Instnuuents  that  have  been  ^tob  for  the 
same  debt,  will  not  be  disturbed  tiie  mu- 
tilation of  the  r«il-estate  mortgage,  or  by 
any  other  sole  act  of  the  creditor  the  effect 
of  which  la  to  avoid  the  statute.  To  accom- 
plish this  result,  there  must  be  some  act  of 
the  obl^or,  or  that  Is  l^:aly  Imputable  to 
him.  In  the  case  in  hand  none  such  Is 
shown. 

The  judgment  Is  set  adde,  with  costa. 


(60  N.  J.  U  8«S) 

STATE  (C»WEN,  Pnwecotor)  t.  BOROUGH 
OF  WILDWOOD. 

STATE  (SISfMERAIAN,  Prosecntor)  t.  SAME. 

(Supreme  Court  of  New  Jersey.  June  25. 1897.) 

HURItaPAI.  CoSTIt^CT— VaLIDITT— CoKSTITUTtOMAL 
Law— OkihiTance, 

1.  Section  92  of  the  borough  act  of  1897  Is  not 
applicable  to  a  case  in  which  the  cootract  waa 
awarded  before  the  ordinance  providing  for  It 
went  into  effect. 

2.  A  municipal  contract  will  not  be  set  aside  on 
certiorari  anless  the  contntctins  parties  are 
brought  into  court 

8.  Section  14  of  the  borough  act  (tf  1878  (1  Gen. 
St.  p.  182)  re4]uires  that  an  ordinance  passed  by 
the  Dorough  council  should  be  the  same  in  sub- 
stance as  that  submitted  in  vriti&s  at  a  previous 
regular  meeting. 

(Syllabus  by  the  Court) 

Certiorarls  by  the  state,  at  the  prosecution 
of  William  D.  C!owen  and  Charles  H.  SEmmer^ 
nan.  against  the  borough  of  Wlldwood,  to  re- 
view an  ordinance.    Ordinance  set  aside. 

Ai^ed  June  term,  1897,  before  LXIDIX)W, 
COLLINS,  and  DIXON,  JJ. 

Morgan  Hand,  tor  proeecntors.  D.  6.  Paxh 
coast,  for  defendant. 

DIXON,  J.  The  motion  to  dismiss  these 
writs  of  certiorari  because  th^  were  allowed 
after  the  contract  for  the  improvement  was 
awarded,  In  suppoeed  rkrfatlon  of  section  92 
of  the  borough  act  of  1897,  should  not  prevail, 
for  the  reason  that  the  contract  was  awarded 
before  tbe  ordinance  which  provided  for  the 
iTiahlng  ot  such  a  contract  went  Into  effect. 
To  Kppty  that  section  according  to  Its  terms 
to  the  case  In  hand  would  result  In  a  mme 
denial  of  the  cmistltuUonal  remedy.  The  pros- 
ecutors are  not  entitled  to  attack  tbe  ccmtract 
which  the  writ  directs  the  d^endant  to  send  up, 
because  the  contractors,  Messrs.  (3ovem  and 
Hannegan,  liave  not  been  tamght  Into  court, 
and  as  to  the  contract  the  prosecutloD  should 
be  dismissed.  The  ordinance  brought  up  was 
Illegally  adopted,  having  been  altered  In  sub- 
stance at  the  very  meeting  at  which  It  was 
passed.  In  ccmtcaventlon  of  sectlm  14  <tf  the 
borough  act  <a  1878  (1  Qen.  St,  p.  182),  which 
requhres  that  ordinances  should  be  submitted 
In  writing  at  a  regular  meeting  oC  the  conncU, 
and  acted  upon  at  a  labseanent  meeting.  Tbe 


ordinance  must  therefore  be  set  aside.  Acker- 
man  V.  Town  of  Bergen,  33  N.  J.  Iaw,  39; 
Gregory  v.  Jersey  City,  34  N.  J.  Law,  429; 
People's  Gas-Light  Co.  v.  Jers^  City,  46  N. 
J.  Law,  297.  The  prosecutors  having  failed  as 
to  the  contract,  no  costs  will  be  allowed. 


<H  K.  J.  B.  4U 

BOSS  et  al  V.  AMERICAN  EMPLOYERS* 
LIABILITY  INS.  GO. 
(Court  of  Chanoeir  of  New  /eraey.   Jnly  9t 
1887.) 

laSUBANOS  — B!llQLOTBItS'*AKD  OaRRIRBS'  LiaBII/- 

ITT— Policies  — Liability  of  Insi-ber  —  Iv- 
80LTBSCT— Claims— Attor-set'b  Keks. 

1.  Under  policies  issued  to  employers  and  rail- 
road companies,  insuring  them  against  damages 
with  which  they  might  be  "legally  charged"  by 
reason  of  accident  to  employes,  or  to  persons  or 
property  while  being  transported,  the  liabiUty  of 
the  insum  arose  on  the  happening  of  the  injuiTt 
and  not  at  the  time  Jn^imrait  wa*  reeeversd 
against  tiie  Insiued  tor  such  injury. 

2.  Polides  issued  to  employers  and  railroad 
companies  insuring  them  against  accidents  to  em- 
ployes and  to  persona  and  property  tra Deported, 
provided  that.  If  legal  proceedings  were  takoi 
agamst  the  insured  to  enforce  a  claim  for  dam* 
ages,  the  insurance  company  should  have  the 
conduct  and  control  of  defending  against  tbe 
same,  with  the  right  to  compromise  and  take  ap- 
peals, the  company  assuming  all  costa  and  ex- 
penses. Held,  that  under  such  contract,  and 
independent  of  It,  tbe  reasonable  charges  of  at- 
torneys in  defending  actions  against  persons  in- 
jured for  acddents  which  might  result  in  liabili- 
ty of  the  company  were  proper  claims  against  it 
for  allowance  by  a  receiver,  and  this  though  the 
services  were  rendered  under  a  retainer  by  the 
company  before  the  receiver  was  appointed. 

Bill  by  P.  Sanford  Ross  and  others  against 
the  American  EJmpIoy^'  Liability  Insurance 
Company  for  appointment  of  a  recover. 
Heard  on  application  of  the  receiver  for  In- 
structions as  tq  payment  ot  dividends. 

B.  y.  Undabury.  pro  se.  Carroll  Robblns, 
for  Virginia  policy  holders.  Hamnt<m  WalUs, 
for  one  daas  of  policy  holders.  William  H. 
Corbin,  for  another  dass.  William  D.  Bd- 
waids  and  Itr.  Proctor,  for  certain  dalmants. 

PITNBT,  v.  G.  This  is  an  appUcatlMi  upon 
petition  hy  the  receiver  of  the  lowlvent  cor- 
poration defendant,  npoa  notice  to  all  Ihe 
creditors,  for  Instroctions  In  the  matter  of 
paying  a  dividend,  as  to  what  creditors  shall 
itiiare  hi  it  All  the  creditors  had  notice  of 
tbe  ^)pU<!atloo,  and  many  of  them  appeared 
by  coonseL   Three  questions  were  presented: 

L  The  insolvent  cwporathm  issued  several 
kinds  or  dassea  of  policies  of  Insnrance.  One 
class  of  Insurance  was  by  a  policy  called  an 
"Employers*  Liabill^  Policy"  to  employers. 
Insuring  against  their  liability  foe  accidents 
bwpenlng  to  mployfis.  In  thte  policy  the  an- 
dortaklng  is  expressed  In  the  following  lan- 
guage: "That  8^  cMupany  will  pay  to  the 
insured  all  damages  with  which  tbe  insured 
may  be  legally  charged  under  the  common 
law  or  any  statute  [oat  exceeding  the  amounts 
herdnaflter  limited)  fi»r  or  by  reason  of  any 
accidental  Injuries,  fatal  or  otfawwlse,  happen- 
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li^  to  any  employd  or  emptoyde  of  the  Insur- 
ed," etc.  Another  policy  issued  by  the  cxan- 
pany  Is  called  a  "Bailniad  UabiUty  PoUcy," 
and  was  Issued  to  railroads,  in  wliicta  the  cot- 
enant  Is:  "niat  said  company  «Ut  pay  to  the 
insured,  or  their  legal  representatiTes,  all  dam- 
ages with  ,  which  the  Insured  may  be  le^ly 
cbar^,  or  which  the  insured  may  be  requir- 
ed to  pay  (not  exceeding  the  amounts  herein- 
Uta  limited,  for  or  by  reason  ct  any  liabili- 
ty on  account  of  Injuries  inflicted  upon  the 
person  or  property  of  any  person  or  persons 
whomaoever  while  trarellng  on  the  railroad  oC 
the  Insured,"  etc.  Another  class  of  policlea 
was  Issued  to  owners  ot  steam  boilers,  and 
another  to  owners  of  elerators,  for  Injuries  oc- 
curring In  their  tqieratlon.  But  no  question 
arises  under  either.  The  first  question  arises 
under  the  "employers*  liability"  policies  and 
the  "railroad  liability"  poUdes.  In  these  poll- 
dee  provision  Is  made  for  the  serrlce  of  notice 
by  file  Insured  upon  the  insurer  of  claims  for 
damages  tor  accidents,  and  an  opportunity  giv- 
en to  the  Insurer  to  defend  the  same.  Two 
classes  of  claims  have  been  audited  and  ad- 
Justed  by  the  receiver:  First,  those  In  which 
the  accident  happened,  claim  made,  and  Jndg- 
meot  recovered  against  the  Insured  before  the 
decree  of  Inscdvency;  second,  those  In  which 
the  accident  happened  before  the  decree  of 
Insolvency,  but  In  which  the  claim  was  made 
and  allowed,  or  Judgment  recovered  on  It,  aft- 
er the  decree  of  Insolvency.  It  Is  urged  on 
behalf  of  the  first  class  that  by  the  true 
constmction  of  the  policy  it  should  have 
prifHity,  and  be  paid  out  of  the  assets  of 
the  Instrfvent  corpMatlon  before  any  of  the 
other  claims  are  paid.  Tbe  argument  In  sup- 
port of  this  Is  as  follows:  That  by  the  de- 
cree of  lns(^vency  an  liability  by  the  \nwA- 
vent  company  as  Insurer  from  that  time  on 
tfeasea.  and  the  assets  ot  the  company  must  be 
divided  In  accordance  with  the  doctrine  of 
Vanatta  v.  Insurance  Co.,  81  N.  J.  Ifiq.  23; 
s.  c  sub  nom.  Mayer  v.  Attorney  Ueneral, 
32  N.  J.  Eq.  815;  and  Duryee  t.  System 
Cot,  19  N.  J.  Law  J.  18;  on  anKal,  sab  nom. 
Qas  ▼*  Beynolds  (N.  J.  Err.  &  App.)  37 
AO,  461.  The  gnmnd  taMea  Is  that  the  per- 
am  Injored  is  not  Insured,  bnt  that  the  per^ 
son  liable  for  the  Injury  Is  Insured,  and  that 
the  liability  of  the  Insurer  to  the  Insured 
arises  only  after  the  insured  Is  "legally  char- 
ged" (in  the  language  at  the  covenant  above 
qtufted)  with  liability  on  account  of  the  acd- 
deat;  or,  as  pnt  tbe  brief  of  counsel:  **In 
an  these  cases  two  ttUngs  must  coexist  be- 
fore any  liability  arose  vjfoa  tb?  policy  ot  thie 
defendant  corporation:  (1)  There  must  have 
been  an  Injury  to  some  person,  and  (2)  by  rea- 
son of  such  Injuiy  the  Insured  must  have 
been  legally  charged  with  or  required  to  pay 
something."  Or,  in  other  words,  the  happen- 
lag  of  tbe  accident  tar  wHIch  the  party  Insur- 
ed was  ultimately  held  liable  did  not  fast«i 
any  Uablllty  on  the  Instuar,  but  that  such 
liability  on  the  part  at  the  Insurer  arose  en- 
tirely ovt  of  the  recovery  of  Judgment  by  tbe 


Injured  party  against  the  Insured  party, 
whereby  he  twcame  "legally  charged."  I  am 
unable  to  adopt  this  doctrine.  The  vice  of 
the  argument  In  support  of  It  is  that  it  treats 
the  liability  of  the  Insured  in  the  matter  as 
depending  not  upon  the  Intrinsic  character  of 
the  accident,  but  entirely  upon  the  question  of 
whether  or  not  a  judgment  shall  be  rendered 
against  It  thereon;  precisely  as  tbe  question 
of  Ilablll^  on  a  policy  of  life,  fire,  or  marine 
insurance  Is  d^ndent  entirely  upcm  the  ac- 
tual occurrence,— the  death  of  the  parly,  of  the 
fire,  or  the  actual  shipwreck.  The  recovery , 
of  the  Judgment  against  the  insured  by  the 
Injured  party  is  not  the  Injury  against  wbl(A 
the  Insurer  insures  him^  but  it  Is  the  liability 
for  the  consequences  of  the  accident  against 
which  he  is  Insured,  and  of  which  liability  the 
judgment  Is  a  mere  test  or  mode  of  ^nof .  In 
fact,  the  recovery  of  the  judgment  ia  a  mere 
mode  by  which  the  insured  proves  to  the  In- 
surer that  the  Intrinsic  character  of  the  acci- 
dent was  such  that  he  was  liable  for  the  qou- 
sequences  of  it  In  this  nepetA  the  judgment 
resembles  the  proof  of  loss  to  be  famished 
to  an  ordinary  insarar  against  fire  or  ship- 
wreck before  action  brou^t,  or  pioaf  at  deafli 
In  case  of  life  insurance.  These  are  usually 
prerequlBftes  to  liability  to  action,  but  do  not 
constitute  the  cause  of  action.  And  in  the 
case  of  a  judgment  against  the  party  Insured 
under  one  of  these  ptdtdes  for  damages  for 
the  result  of  an  accident,  the  liability,  thoagta 
legally  fixed  at  that  time^  relates  back  to  the 
accident  Itself.  In  contemplation  ot  law  the 
insured  dtber  was  or  was  not,  from  the  first, 
liable  tor  tbe  consequence  of  Oe  ac<^ent; 
and  the  pre8anQ>tIon  Is  tbat  the  resuH  of  an 
Investigation  of  the  tecta  was  never  doubtful 
from  the  first,  and  always  sure  to  result  ac- 
ccndlng  to  the  actual  fu:t  Bo  Oiat  tbe  recov- 
ery ttf  the  Judgment  cannot  be  held  or  treated 
In  the  law  as  a  coatlngenc]^  wblcb  may  or 
may  not  hBK>ea,  bnt  a  mere  Judicial  ascertain- 
ment of  the  Intrinric  character  of  tbe  occur- 
rence wMCh  determined  the  liability  of  the 
insured.  Ag^  another  oOce  of  the  Judg- 
ment Is  to  ascertain,  by  the  only  legal  mode, 
tbe  extent  of  the  damages;  precisely  as  the 
extent  of  the  damages  In  case  of  a  flre  or  ship- 
wreck Is  to  be  ascertained  by  an  Inquiry  un- 
dertake before  payment.  A  question  some- 
tung  like  this  arose  In  Duryee  v.  System  Co., 
19  N.  J.  lAvr  3. 18,  and  was  decMed  in  favor 
ct  the  view  I  have  ad<^pted;  and  that  part  of 
ttie  decree  advised  by  the  learned  vice  chan- 
cdlor  In  that  case  was  affirmed  on  amteal. 
Gray  r.  SeTm^ds,  ST  AtL  461.  Tills  very 
qneBtlon  arose,  and  was  csrefnlly  con^dered 
and  decided,  In  the  case  of  Boston  &  A.  R.  Go. 
T.  Mercantile  Trnst  ft  Deposit  Ga,  tqr  the 
court  of  appeals  ot  Maryland,  as  r^rted  In 
S4  AtL  778.  That  was  a  oise  predsdy  like 
this,  ot  an  insolvent  company,  which  seems 
to  have  beeh  engaged  In  precise^  the  same 
bntiness  as  was  the  Insolvent  company  b^. 
The  court  In  that  case  held  that  the  Insolven- 
cy of  the  Company  canceled  all  outstanding 
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policies  of  Insurance  for  the  fnture;  relying 
upon  tlie  case  of  Mayer  t.  Attorney  General, 
supra,  as  Illustrated  In  Doane  v.  Insurance 
Co.,  43  N.  J.  Eq,  522,  U  AtL  73».  The  con- 
test there  was  between  two  classes  of  claims, 
precisely  as  It  Is  here.  The  langoage  of  the 
policies  there  Is  not  literally  quoted,  bat  tt 
appears  to  bare  been  very  macb,  If  not  pre- 
cljsely,  the  same  as  the  language  In  the  policies 
la  this  case  above  quoted.  The  trial  court  ex- 
cluded the  second  class  of  claims  here  under 
consideration,  bnt  the  court  of  ajq^eals,  con- 
sisting of  ^gbt  Judges,  unanimously  reversed 
the  dedslcm  In  that  respect,  and  held  that 
both  classes  were  entitled  to  participate  equal- 
ly in  the  assets  of  the  Insolvent  corporation. 
X  refer  to  the  reasoning  of  the  court  on  pages 
TS3,  784,  of  34  AtL  This  result  la  the  only 
one  which  can  be  relied  upon  to  do  anything 
like  Justice  between  the  parties.  The  rule 
contended  for  by  the  counsel  who  argued  so 
ably  In  favor  of  the  first  class  of  claimants 
would  result  In  making  an  nnfahr  distinction 
between  cases  In  which  there  Is  no  intrinsic 
difference.  Two  accidents  might  happen  on 
the  sanie  day,  and  a  Judgment  In  one  be  re- 
covered very  shortly,  and  before  InsolvMicy, 
and  a  judgmmt  in  the  other  might  be  delayed 
by  litigation  for  months  and  years,  and  until 
after  insolvency,  and  yet  there  might  be  no 
difference  In  the  intrinsic  merits  of  either. 

2.  The  next  question  presented  and  dis- 
cussed was  as  to  certain  claims  presented  by 
several  firms  of  lawyers  In  different  states  ot 
the  Union,  audited  and  adjusted  by  the  learn- 
ed receiver,  tor  Bervlcea  In  defending  actions 
against  persons  Insured  for  accidents  which 
might  result  hi  a  liability  covered  by  a  policy 
issued  by  the  Insolvent  company.  One  of  the 
terms  of  both  classes  of  policies  Is  this:  "If 
any  legal  proceedings  are  taken  against  the 
insured  by  any  i)er8on  or  persons,  or  by  the 
legal  representatives  of  any  person  or  per- 
sons, to  enforce'  a  claim  or  claims  for  dam- 
ages against  said  insured,  the  company  shall 
have  the  absolute  conduct  and  contiol  of  de- 
fending against  such  proceedings,  In  the  name 
and  oa  behalf  of  the  hisured,  and  shall  have 
the  sole  and  exclusive  control  of  sucb  defense, 
with  the  right  to  compromise -the  same,  and 
to  take  such  appeals  or  other  proceedings 
therein  as  It  shall  deem  best,  the  company 
assuming  all  costs  and  expenses  of  such  de- 
fense and  proceedings.  But  If  the  company 
shall  offer  to  pay  the  insured  the  full  amount 
for  which  It  Is  liable  in  respect  to  such  claim 
or  claims,  then  it  shall  not  be  bound  to  defend 
In  such  proceedings,  nor  be  llaUe  for  any 
costs  or  expenses  which  may  be  incurred 
therein."  Besides  this  provision,  there  are 
found  among  the  conditions  printed  on  tbe 
back  of  the  policy  certain  clauses  regulating 
the  exercise  of  the  right  of  defense  by  the 
insurer  and  also  by  the  Insured,  which  it  Is 
not  neceesaiy  to  set  out  at  length.  Suffice  it 
to  say  that  tbe  learned  receiver  was  of  the 
opinion  that  these  clauses,  In  effect,  cast  ui>- 
ou  tlie  insolvent  company  tbe  duty  of  defend- 


ing actions  brought  against  the  Insured  wher- 
ever sutdi  defense  was  at  all  warranted;  and 
that  In  case  of  a  failure  of  the  Insurer  to 
make  such  defense  the  insured  might  make 
It  at  his  own  expense,  and  charge  against  the 
Insurer,  under  the  policy,  the  reasonable  cost 
thereof.  Most  of  the  claims  of  lawyers  audit- 
ed and  adjusted  by  tbe  receiver  were  for 
services  rendered  under  the  retainer  of  the 
Insolvent  corporation  before  It  went  Into  the 
bands  of  the  receiver.  In  dreading  such  ac- 
tions. The  receiver.  In  adjusting  thoee 
claims,  has  made  abatements  In  several  In- 
stances by  reason  of  the  fact  that  the  dam- 
ages recovered  were  much  beyond  tbe  insur- 
ance, and  hence  the  defense  was  as  much  for 
the  benefit  of  the  Insured  as  for  the  benefit 
of  the  insurer,  A  small  portion  of  the  claims, 
as  I  understand,  la  for  services  rendered  in 
other  matters  besides  the  mere  defense  of  ac- 
tions of  the  kind  above  referred  to.  I  think 
ttiat  tbe  circumstance  that  the  lawyers  in 
such  cases  acted  upon  the  retainer  of  the  In- 
solvent company,  and  looked  to  it  primarily 
for  pay,  does  not  vary  the  case,  so  far  as  tlie 
Insolvent  company  is  concerned,  but  that  their 
clahns  should  be  allowed  precisely  as  i£  they 
had  iDeen  paid  by  the  Insured,  and  that  they 
should  be  put  <Hi  tbe  same  basis  as  tbe  policy 
holders.  Tbe  services  were  all  rendered  in 
defense  of  the  general  fund,  and  were  for  the 
bei^efit  of  the  policy  holders.  The  presump- 
tion Is— and  the  lefimed  receiver,  from  a  very 
careful  and  elaborate  examination  of  all  their 
claims.  Is  of  the  i^lon— that  tbey  are  all 
meritorious  In  that  respect  At  the  argu- 
ment the  idea  was  enforced  with  great  vigor 
that  they  are  strictly  within  the  limits  of  the 
terms  of  the  trust  upon  which  the  securtties 
which  constitute  the  bulk  of  the  assets  ot  the 
company  were  deposited  with  the  commis- 
sioner of  banking  and  insurance  of  this  state. 
The  trust  was  that  the  securities  were  de- 
posited "tor  the  protection  and  benefit  of  all 
the  policy  holders."  And  It  was  argued  that 
defending  the  fund  against  claims,  the  allow- 
ance of  which  would  deplete  It.  was  strictly 
within  the  terms  of  that  trust  And  I  am 
not  sure  that  the  position  Is  not  well  taken. 
Under  the  policies  It  was  not  only  tbe  con- 
tractual duty  of  the  corporation  to  defend 
those  claims  in  all  cases  where  there  was  rea- 
sonable ground  for  such  defense,  but  it  was 
also  their  duty.  Independent  of  that  contract 
to  so  defend;  and  I  am  Inclined  to  think  that 
the  counsel  fees,  within  reasonable  limits, 
must  be  considered  as  a  sort  of  salvage  nee- 
essarlly  expended  for  the  benefit  of  the  fund. 

3.  The  third  question  arises  in  this  wise: 
The  statute  of  tbe  state  of  Virginia  requires 
any  company  like  tbe  present  Insolvent  com- 
pany doing  business  in  that  state  to  deposit 
a  certain  amount  of  securities  with  the  treas- 
urer thereof,  for  the  benefit  of  all  i>olicy  hold- 
ers residing  In  that  state,  and  the  Insolvent 
company  under  that  statute  deposited  about 
$10,000  worth  of  securities  with  the  Virginia 
State  treasurer.   About  912,500  of  claims  of 
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Virginia  policy  boUers  were  presented  acalut 
dds  foiid  In  tbe  Virginia  oHirti,  and  ttuj 
bare  been  paid  46  per  cent,  of  their  dalnu 
Uwreont  Tbe  fund  is  not  yet  ezhaoeted, 
and  there  may  be  sometliing  farther  coming 
to  them  tnm  It  Theee  Virginia  p^lcj  hold- 
«n  hare  proven  their  demands  here,  and 
claim  a  dividend  on  the  balance  ct  their 
daims,  after  crediting  the  amount  recorered 
ftom  the  special  Virginia  d^raelt  Tbe  qnee- 
tion  is  whethor  they  are  entitled  to  any  dlTl- 
4lend  npon  their  claims  until  the  other  poUoy 
hddera  bare  been  paid  a  dividend  equal  to 
tbe  amount  the  Tl^nia  claimants  hare  re- 
cdred  from  this  special  Virginia  fond.  The 
qwstfon  raised  is  a  nice  one.  and  not  with- 
out Its  dlfflcoitles.  The  a<±aal  deflcieney 
which  will  arise  upon  tbe  Virginia  claims  aft- 
«  the  Virginia  assets  have  been  entirely  ex- 
hansted  is  not  yet  determined.  The  receiver 
does  not  pn^raae  to  make  a  dividend  covering 
aD  the  assets  in  his  hands.  In  fact,  he  baa 
only  realised  on  a  part  of  the  assets.  The 
others  are  stUl  In  specie,  and  perfectly  good, 
and  are  drawing  intereet.  For  these  reasons 
I  think  It  beat  not  to  express  any  opinion  at 
tills  time  npon  this  qnesUon,  bat  will  advise 
a  dividend  of  38%  per  cent,  upon  all  tlis 
daims  exc^  those  of  Vlrgtela  resident  of 
polkry  holders,  and  claims  of  lawyers  for  serv- 
ices In  defending  Baits  against  policy  holOers 
oat  of  the  funds  received  frwn  the  securities 
ktdged  with  the  commissioner  of  banking  and 
lasorance.  A  state  of  tbln^  slnillar  to  that 
hi  VirgiI^a  exista  In  and  la  mblect 

t»  the  same  order. 
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DRAYTON  V.  DRAYTON. 
(Court  of  Ghanceiy  of  New  Jersey.  FelL  Tmn, 

1896.) 

.  DnrmiB— OsBaKTioM— CoLLOslov— OosnoT  or 

CniLDRBX. 

1.  Belief  that  a  wife  Is  gulltr  of  adultery, 
flKmsh  justified  by  gravely  auapldoua  drcumstan- 
en,  tt  DO  defense  to  her  rait  for  divorce  a  vin- 
culo matrimonii,  on  tbe  gronud  of  his  willful, 
con  tinned,  and  obstinate  desertion,  where  adul- 
tery Is  not  proved. 

2.  Tbe  mere  instltntloB  of  a  suit  for  divorce  on 
the  KToond  of  adultery,  hfougbt  by  a  husband 
after  he  has  deserted  a  wife  for  tbe  ttatatory 
period,  la  no  defense  to  her  suit  for  divorce  on  the 
KTOund  of  snob  desertion. 

S.  A  wife  sued  for  divorce  on  the  ground  of 
desertion,  without  demanding  tbe  custody  of  her 
diQdren.  She  expected  that  her  husband  would 
diarge  her  with  adultery,  as  he  had  previously 
filed  a  petition  for  dlvoice  on  that  ground,  bat 
Ui  answer  merely  denied  tlie  deserdon,  tbongh 
us  avennent  tended  to  insinuate  the  diarge  of 
adultery,  and  on  tbe  trisl  he  offered  no  proof,  but 
submitted  tbe  case  on  tbe  wife's  testimony.  She 
testified  that  there  was  oo  agreement  between 
her  and  her  hnsband  reBpecting  any  of  tbe  pro- 
eeedinss  connected  with  the  suit;  that  In  tbe  sur- 
rogate a  court  she  expected  to  be  appointed  guard- 
ian of  her  two  youngest  dilldren;  that,  on  ad- 
vice of  counsel,  she  decided  not  to  have  the  cus- 
tody of  tbe  children  determined  until  after  the 
divorce  CAse  was  decided;  and  that  she  bad  not 
screed  that  he  have  the  cnstody  of  any  of  the 
(uldren,   BtUt  the  suit  was  not  collusive. 

4,  The  facts  that  a  husband  and  wife  boUi 


desire  a  divorce,  and  that  die  fiUlad  to  adt  f or 
the  custody  of  tbe  children,  hoping  to  cause  him 
not  to  maae  a  defense  that  he  woold  otherwise 
makfc  do  not  prove  eoUnsbm,  wUch  does  not  ex- 
ist without  an  agreement  or  understand ipg  of  the 
psrtieB, 

Bill  by  Mrs.  Drayton  against  her  bosband 
for  divorce.  Divorce  granted  on  the  petition, 
anawCT,  and  proofs. 

Richard  V.  Llndaboiy  and  Herbert  A. 
Sblpman,  for  petitioner.  Alrab  A.  Clark,  for 
respondent 

McOILL,  Oh.  0^  petitlonen  seeks  a  dl> 
vorce  a  vinculo  matrlmoaU,  because  of  hex 
husband's  willful.  oontinned,and  obstSnate  de- 
sertion of  her  for  upward  of  two  years  prior 
to  the  filing  of  her  petition.  The  proofs  dla- 
elose  that  ahe  and  the  defendant  were  mar- 
ried tn  October,  1S79,  In  the  city  of  New 
YoA,  and  thweafter  rnrided  In  that  dty 
until  the  year  1886,  wboi  tbcy  removed  to 
a  dwelling  wlilcb  the  defendant  had  ««cted 
In  Bernards  township,  In  Somerset  county,  la 
wtateh  county  they  havo  retained  their  resl* 
dence  hItheKo.  One  eveBlng  In  Ot^otnr, 
1891,  upon  the  petltlonet^B  return  from  Mew 
XoEk  Glt7,  her  htisband,  in  violent  temper, 
aocnsed  her  of  Infldell^  to  her  marriage 
TowB  through  criminal  Intiniacy  with  one 
B.,  a  neighbor.  Distressed  tqr  the  todlgnity 
oC  the  accusation,  tbe  ncat  .mondng  the  peti- 
tioner went  to  her  father's  houses  at  RblnO' 
beck  on  the  Hudson,  and  remained  away 
from  her  husband  nntil  bi  November. 
Through  the  Intervention  of  her  family,  he 
ud  she  unwittingly  became  nominally  re- 
tmlted,  and,  with  their  four  children,  went 
to  Bngland.  There  they  secored  furnished 
rooms  in  London,  and  a  house  at  Wimble- 
don, at  which  places— sometlmea  at  Mte,  and 
sometimes  at  the  other^thqr  lived;  but  tbe 
d^endant,  adhering  to  the  conviction  that 
his  wife  had  been  unfaithful  to  hUn.  refused 
to  oce«iv  the  same  room  with  ber,  or  to 
accompany  ber  wherever  she  went,  either  In 
tbe  pmvult  of  pleasure,  of  business,  or  In  the 
performance  of  social  duties,  and  would  not 
remain  with  her  when,  for  any  reason,  they 
happened  to  be  left  alone  with  each  other. 
She  testifies  that  bis  conduct  made  her  life 
unhappy  and  miserable;  that  she  had  no  in- 
timate friends  In  Lond<ui  to  whom  she  could 
confide  ber  trouble^;  that  she  needed  stHue 
one  with  whom  she  might  talk,  and  who 
would  secure  for  her  legal  advice,  for  she 
made  up  her  mind  that  It  was  necessary  to 
her  happiness  that  she  shotild  have  a  legal 
separation  from  her  husband;  that,  conse- 
quently, she  telegraphed  to  America,  to  B., 
to  ctnoe  to  London;  that  at  that  time  ber 
father  waa  in  France,  bot,  as  he  had  evinced 
a  strong  desire  to  avoid  public  scandal 
through  her  domestle  Inf^clty,  she  thought 
he  would  disapprove  of  a  separation,  and  re- 
fuse to  aid  bert  that  promptly  answered 
her  summons,  and,  upon  rea<Uilng  his  hotel 
In  London,  telegraphed  her,  announcing  his 
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anlral,  and  she  Immediately  visited  him  at 
hlf  hotel,  and  there  told  him  of  her  distress, 
and  of  her  desire  for  legal  advice;  that  B. 
was  acqDalnted  with  an  American  lawyer 
who  was  then  In  London,  and  later  arranged 
for  an  Interview  between  her  and  the  lawyer, 
and  at  his  {B.'s)  hotel.  In  the  day,  at  noon; 
that  she  went  to  the  hotel  at  the  appointed 
time,  and  there  met  B.,  with  whom,  because 
of  the  lawyer's  delay,  she  was  obliged  to 
wait;  that  they  waited  in  a  public  parlor  tor 
a  time,  and  then  B.  proposed  that  they  should 
have  lunch,  and  upon  her  assenting,  and  the 
lunch  being  prepared,  they  went  from  the 
parlor  to  another  room,  in  which  they  were 
attended  by  a  waiter;  that,  while  they  were 
at  luncb.  her  husband  entered  with  two  men, 
who  evidently  were  detectlres,  or  were  act- 
ing in  that  capacity,  and,  after  calling  upon 
them  to  Identify  her  and  B.,  with  them  de- 
parted; that  later  the  lawyer  came,  and, 
after  conference  with  him,  she  went  to  the 
rooms  which  she  and  her  husband  had  re- 
tained In  I^ndon;  that  she  did  not  see  her 
husband  again,  but  it  was  arranged  between 
her  lawyer  and  his  lawyer  that  she  should  go 
to  Wimbledon,  where  her  children  were,  and 
bid  them  good  by;  that,  after  ataying  at 
Wimbledon  two  or  three  days  with  her  chil- 
dren (her  husband  then  being  in  France), 
she  went  to  Paris,  for  the  purpose  of  seeing 
her  father,  but,  for  some  undisclosed  reaswi, 
failed  to  call  upon  him,  and  returned  to  Lon- 
don, and  from  that  place  wrote  to  him;  that 
thereafter,  by  her  father's  direction,  she  re- 
turned to  Paris,  and  saw  him,  and  was  per- 
suaded by  him,  for  the  sake  of  her  children 
and  herself,  to  seek  a  Ireconcliiatlon  with  her 
husband;  and  that  thereupon  ^e  exerted 
every  effort  to  bring  about  such  a  reconcilia- 
tion, and  to  Induce  her  husband  to  permit 
her  to  return  to  him.  The  proofs  abundant- 
ly satisfy  me  that  these  eflTorts  were  made 
in  good  faith,  and  that  every  overture  on 
her  part  was  rejected  by  the  defendant,  who 
steadfastly  Insisted  that  she  had  been  un- 
faithful to  blm  and  her  marriage  vows.  The 
precise  date  of  the  separation  of  the  hus- 
band from  his  wife  is  not  in  proof,  but  it  ts 
clear  that  it  was  prior  to  the  let  of  March, 
1892;  80  that,  when  the  petition  In  this  suit 
was  filed,  more  than  two  years  had  elapsed. 

The  attitude  of  the  defendant  satisfies  me 
that  bis  separtttlon  from,  his  wife  has  been 
willful,  continued,  and  obstinate.  The  ques- 
tion la,  was  it  Justifiable?  The  records  of  this 
court  show  that  on  the  27th  of  June,  1804, 
Mr.  Drayton  filed  his  bill  for  an  absolute  di- 
vorce from  his  wife,  npon  allegations  of  adul- 
tery upon  her  part  with  B.,  and  that  in  Oc- 
tober of  the  same  year  Mrs.  Drayton  answer- 
ed ihat  bill,  denying  the  truth  of  Its  allega- 
tions, and  that  from  that  time  hitherto  the 
defendant  has  not  produced  bis  proofs  and 
brought  his  cause  to  hearing.  By  his  answer 
In  the  present  suit,  he  does  not  reiterate  his 
charges  against  his  wife  in  defense  to  her 
action,  but  contents  himself  with  a  denial 


that  his  separation  from  her  has  been  will- 
ful, continued,  and  obstinate,  averring  that 
his  wife  was  fully  advised  of  bis  movements 
and  bis  reasons  therefor.  After  the  peti- 
tioner's proofs  had  been  dosed,  the  defend- 
ant declared  that  he  would  not  offer  any  evi- 
dence upon  his  part  It  clearly  appears  that 
the  defendant  entertained  grave  suspicions, 
which,  I  think,  convinced  him  that  his  \Mfe 
had  been  disloyal  to  her  marriage  vows  and 
duty;  and  when  It  is  considered  that  the 
wife,  rendered  unhappy  by  her  husband's 
suspicions  of  her  adultery  with  B.,  selected 
that  perstm,  in  preference  to  her  father  and 
all  other  kindred  and  friends,  as  her  suppoft- 
er  in  the  emergency  that  confronted  her. 
and  summoned  him  by  telegraph  from  Amer- 
ica to  Bngland,  and  that  he  promptly  obeyed 
that  summons,  and  at  his  hotel,  to  which  she 
went,  counseled  with  her  In  dealing  with 
her  husband,  with  a  view  to  a  seiiaration 
from  him,  it  is  Impossible  to  escape  the  con- 
viction that  the  husband's  grave  suspicions 
were  not  destitute  of  foundation,  in  quei- 
tlonable  circumstances  at  least  But  I  fail 
to  find  and  my  attention  has  not  been  direct- 
ed to  any  adjudlcatlmi  which  holds  that  un- 
der a  statute  similar  to  ours,  a  husband  may 
with  Impunity  be  guilty  of  desertion  of  his 
wife  merely  because  he  believes  her,  even 
under  gravely  suspicious  circumstances,  to 
have  been  guilty  of  adultery. 

In  a  Massachusetts  case,  strong  prima  facie 
evidence  of  a  husband's  adult^  appears  to 
have  been  held  sufficient  to  defeat  his  applica- 
tion for  divorce  for  the  wife's  desertion,  but 
there  the  statute  provided  that  the  desertion 
waa  to  be  without  fault  on  his  part.  Clapp 
V.  Clapp,  97  Mass.  531.  The  generally  accept- 
ed, and,  I  think,  the  true,  doctrine,  is  that 
coqtlnued  desertion,  as  contemplated  by  such 
a  statute  as  ours,  is  justified  only  when  It  Is 
shown  by  clear  and  satisfactory  proof  that  the 
deserting  party  has  been  so  offended  against 
as  to  authorize,  at  his  Instance,  a  decree  for 
divorce  or  Judicial  separation.  Black  v. 
Black,  80  N.  J.  Eq.  221;  Moores  v.  Moores, 
16  N.  J.  Bq.  275;  Weigand  v.  Welgand,  41  N. 
J.  Eq.  209,  3  Atl.  69!>;  1  Bish.  Mar.,  DIv.  & 
Sep.  S§  1217,  1742;  Browne,  Div.  &  Alim.  152, 
159;  Stew.  Mar.  &  DIv.  §  K7.  In  Grove's  Ap- 
peal, 37  Pa.  St  443,  447,  Judge  Strong  said: 
"We  have  adopted  the  same  principle  which 
rules  In  the  English  ecclesiastical  courts.  In 
that  country,  where  cohabitation  is  suspended 
by  either  the  husband  or  wife,  of  his  or  her 
own  motion,  without  a  sufficient  reas<»i,  a 
suit  for  a  restitution  of  conjugal  rights  may 
be  maintained  by  the  Injured  party.  Noth- 
ing amounts  to  a  bar  against  such  a  suit  ex- 
cept such  facts  as  would  entitle  the  defendant 
to  a  divorce.  *  •  *  The  Interests  of  socie- 
ty, the  happiness  of  the  parties,  and  the  wet- 
fare  of  the  families,  demand  such  a  rule. 
Separation  Is  not  to  be  tolerated  for  light 
causes."  See,  also,  IMrton  v.  Turton,  3  Hagg. 
Ecc.  338,  350;  Sopwlth  v.  Sopwith.  2  Swab, 
ft  T.  100,  19*,  SO  Law  J.  Prob.  Mat.  &  Adm. 
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131.  If,  then,  the  defendant  would  rely  upon 
hla  wife's  adultery  aa  a  defense  against  her 
charge  of  desertion,  he  must  prove  It  There 
ts  no  evidence  that  It  was  the  Intention  of 
the  defendant,  at  the  time  he  left  the  pe- 
titioner, to  Institute  a  snK  for  divorce  on  the 
gronnd  of  her  adultery.  He  did.  In  fact, 
commence  such  a  suit  In  June,  1894,  a  time 
so  remote  from  the  commencement  of  the  sep- 
aration that  more  than  the  period  prescribed  by 
law  within  which  desertion  must  continue  to 
cMistitute  a  cause  for  divorce  bad  Intervened, 
and  thereby  a  cause  for  divorce  bad  then  be- 
come available  to  her;  and,  even  sfter  the 
lapse  of  that  time,  his  suit  was  not  prosecuted 
with  diligence.  If  his  suit  had  been  brought 
promptly  and  In  good  faith  after  the  separa- 
tion, the  time  consumed  by  it,  during  which 
the  law  does  not  require  him  to  cohabit  with 
his  wife,  would  not  be  computed  as  part  of 
the  statutory  period  necessary  to  the  deser- 
tion  which  will  authorize  a  decree  for  divorce 
a  Blsta.  Mar.,  DIv.  &  Sep.  S  1757);  but  Its 
mere  institution  sPter  such  statutory  period  of 
desertion  was  complete  (It  matters  not  wfaeth- 
«t  In  good  faith  or  otherwise)  will  not  avail 
as  a  defense  to  a  snit  by  the  wife  for  divorce 
on  the  ground  of  desertion  (Id.  t  1798).  It 
was  his  duty  to  act  expeditiously,  eo  that 
his  wife  should  not  remain  louf^er  than  neceft- 
Bity  required,  if  guilty,  unconvicted,  and,  if 
Innocent,  under  the  shadow  of  a  scandalous 
and  dl^acefnl  charge. 

The  remaining  consideration  which  suggests 
Itself  Is  whether  the  present  suit  Is  collusive. 
I  do  not  find  enough  Id  the  case  to  wsrrant 
me  In  so  holding.  The  apparent  confidence 
wHh  which  the  defendant  originally  made  the 
accusations  against  his  wife,  coupled  with  bis 
surprising  failure,  by  way  of  defense,  to  effl- 
dently  reaffirm  his  chaises  in  his  answer,  his 
present  submlsGlon  of  the  case  upon  the  tes- 
timony produced  by  the  petitioner  alone,  and 
the  failure  of  the  petitioner  to  demand  the 
custody  of  her  children,  ^igender  a  strong 
aiHTrehension  of  the  existence  of  collusion  in 
this  suit,  which  has  caused  me  to  closely 
■emtlnlBe  the  testimony.  1  find  that,  after 
the  annoimcement  that  the  defendant  would 
not  offer  proofs,  the  counsel  for  the  petitioner, 
evidently  anticipating  the  question  which  the 
defendant's  determination  would  arouse  In  my 
mind,  recalled  the  petitioner  to  the  witness 
stand,  where,  in  explicit  terms,  she  stated  that 
her  snit  was  not  brought,  and  the  defendant's 
defense  on  the  ground  of  adultery  was  not 
withheld.  In  pursuance  of  any  agreement  or 
collusion  between  her  and  her  hustnnd,  or 
between  any  others  acting  in  behalf  of  them 
or  either  of  them,  and  testified  that  it  was  her 
expectation,  until  her  husband's  answer  was 
filed,  that  be  would  defend  the  suit  on  the 
ground  of  her  adultery,  and  that  one  object 
at  her  suit  was  to  force  that  Issue  to  immedi- 
ate trial,  and  then  denied  that  she  had  been 
unfaithful  to  her  marriage  obligation.  After 
the  case  was  submltteii  to  me,  out  of  abundant 
cauUoD  against  the  deception  of  a  collusive 


nilt,  I  caused  the  petitioner  to  be  agala  and 

further  examined  as  followB.  upon  Interrogato- 
ries under  commission  sent  to  England,  where 
she  was  then  sojourning:  "(1)  Was  there  any 
arrangement,  agreement,  or  understanding  be- 
tween you  and  your  husband,  or  between 
;.ay  persons  acting  In  behalf  of  you  and 
your  husband,  or  either  of  you,  or  In  behalf  of 
your  father's  family,  or  any  memlser  or  mem- 
bers of  it.  In  pursuance  of  which  your  suit 
was  commenced  or  prosecuted,  or  In  pursu- 
ance of  which  your  husband  refrained  from 
defending  against  your  suit  on  the  ground  of 
your  alleged  adultery?  Answer:  There  was 
not  (2)  Have  you  had  any  Intimation  of  the 
existence  of  any  such  arrangement  or  agree- 
ment? If  yes,  state  fnlly  what  tliat  intima- 
tion was.  Answer:  I  have  not  (3)  Read 
over  with  care  the  testimony  which  you  gave 
in  this  cause,  on  the  27th  of  May,  189S,  and 
state  whether  you  are  aware  of  any  suppres- 
sion or  evasion,  either  In  or  by  the  questions 
pnt,  or  in  or  by  the  answers  given,  or  the 
omission  of  quesUons  or  answers,  whereby 
some  agreement,  arrangement,  or  understand. 
Ing  of  the  character  indicated  by  the  first 
above  question  Is  not  revealed  to  the  court* 
If  yes,  state  what  la  suppressed  or  evaded. 
Answer:  1  have  read  over  my  testimony,  giv- 
en on  the  27th  of  May,  1895,  and  answer  that 
I  am  not  aware  of  any  suppression  or  evasion, 
either  in  or  by  the  questions  put,  or  In  or  by 
the  answers  given,  or  by  reason  of  the  omis- 
sion of  questions  or  answers,  whereby  some 
agreement, 'arrangement,  or  understanding  of 
the  character  indicated  by  the  first  above 
question  Is  not  revealed  to  the  court  <4)  Why 
do  you  not  ask  for  the  custody  of  your  chil- 
dren, or  the  custody  of  one  or  more  of  them? 
Answer:  A  proceeding  was  commenced  in  the 
surrogate's  court  of  the  county  of  New  York, 
on  the  12th  of  June,  1894,  wherein  I  am  the 
petitioner,  and  In  which  X  ask  to  be  appointed 
guardian  of  my  two  youngest  children,  and  to 
have  such  an  allowance  as  the  surrogate 
should  determine  to  be  a  proper  one  for  their 
support,  made  payable  to  me  as  such  guard- 
Ian.  This  proceeding  has  been  adjourned 
from  time  to  time,  pending  the  final  account- 
ing of  the  trustees  under  my  father's  will, 
which  will  be  had  in  March,  18l>6.  My  father 
left  a  fund  of  $850,000  In  the  hands  of  New 
York  trustees  for  the  support  of  my  children. 
It  was  for  an  allowance  out  of  that  fund  that 
I  applied  to  the  surrogate  of  New  York,  but 
I  was  influenced  quite  as  much  by  this:  I 
expected  that  my  suit  would  be  defended  on 
the  ground  of  infidelity.  My  lawyers  told 
me  that,  even  if  I  obtained  a  divorce  on  the 
ground  of  desertion,  I  might  not  be  awarded 
the  custody  of  my  children,  as  other  consid- 
erations would  control  that  question.  The; 
also  told  me  that  the  question  of  who  should 
have  the  control  of  tfee  children  could  be  rais- 
ed after  the  divorce  proceedings  were  ended, 
as  well  as  In  such  proceedings.  I  thought  It 
best,  on  this  account,  independent  of  the  New 
Ywk  proceedings,  to  tender  In  my  divorce  suit 
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tbe  BlD£le  question  of  my  guilt  or  Innoce&c* 
of  the  charges  my  busbana  was  making 
against  me,  and  leave  the  question  of  custody 
of  our  children  to  be  determined  afterwards. 
(6)  Have  yon  In  any  manaer,  directly  or  in- 
directly, assented  to  your  husoand's  having 
and  retaining  the  custody  of  your  children? 
If  BO,  state  with  full  particulars  what  that  as- 
sent was,  and  the  facts  and  circumstances 
which  led  to  It   Answor:  I  have  not" 

The  reason  why  the  defendant  did  not 'urge 
the  defense  of  adultery  Is  not  apparent.  It  may 
be  that  he  waa  satisfied  that  he  could  not 
prove  It  or  It  may  possibly  be  that  1^  view  of 
tbe  probable  success  of  her  suit  and  the  at- 
tainment of  an  absolute  divorce  In  it.  IC  he  did 
not  successfully  defend  on  the  ground  at  her 
adultery,  to  avoid  the  scandal  which  tbe  proof 
of  Bodi  a  defense  would  occasion,  be  denied 
the  desertion  merely.  It  Is  not  collusion  for 
both  husband  and  wife  to  wish  their  matri- 
monial relations  dissolved.  2  Blsh.  Mar.,  DIt. 
&  Sep.  S  2S6.  And  it  may  be  that  the  peti- 
tioner considered  that  as  her  husband  desired 
a  divorce,  her  failure  to  den-and  the  custody 
of  her  children  might  Induce  him  to  withhold 
the  defense  which  she  anticipated,  and  avoid 
for  both  of  them  an  acrimonious  and  mortify- 
ing litigation,  whatever  might  be  its  result 
Action  upon  such  cmslderatlon  would  not  be 
collusion.  Collusion  does  not  exist  without 
an  agreement  or  understanding  between  the 
parties,  to  the  suit  It  is  noted  that  in  his 
answer,  after  denying  the  desertion  charged, 
the  defendant  adds  the  signlficaflt  language 
that  bis  wife  "was  fully  advised  of  his  move- 
ments and  bis  reasons  therefor,"  which  ap> 
pears  to  me  to  be  tbe  covert  reiteration  of  his 
charges  against  bis  wife,  suflicient  to  mortify 
■nd  Insult  her,  witbont  putting  him  to  the 
necessity  of  proving  his  charges,  and  tends  to 
show  that  when  he  answ«%d,  at  least  he  did 
not  act  collnslvely  with  her,  for  In  that  event 
It  Is  not  probable  that  be  would  have  made 
this  nseless  and  unnecessary  averment  I 
do  not  find  anything  In  the  case  to  Jostlfy  me 
In  refusing  the  decree  sought  Tba  divorce 
will  be  granted. 

(H  N.  J.  B.  MQ 

DODSON  et  al.  T.  SBVBRB  ct  aLi 
(Coon  of  Chancery  of  New  Jers^.  Feb.  Term. 
1896.) 

FBiimrLitnT  Coitvetakcis — CoiismBRATioir— 
Parbitt  and  Obild— Ssrviceb. 
Hie  fact  that  a  dted  was  execnted  and  de- 
livered to  a  grandchild,  who  bad  rendered  services 
to  tbe  grantor  both  ttefore  and  after  becoming  of 
age,  does  not  raise  a  presumption  of  a  valid  con- 
tideratiOD  for  the  deed,  as  against  creditors  of 
the  grantor,  where  the  relation  of  parent  and  diUd 
calBted  between  grantor  and  grantee. 

Bin  by  Truman  M.  Dodson  and  another,  sur- 
viving partners  of  Weston,  Dodson  &  Oa, 
■gainst  James  Severs  and  another,  surviving 
execaton  of  the  will  of  JaAies  Taylor,  deceaa- 
ed,  and  others.  Decree  for  complainants. 


t  Afflrmed  hi  83  AtL  S8& 


BIBD,  y.  a    The  testimony  In  this  case 

shows  that  the  relation  of  paroit  and  cbUd 
existed  between  the  grantor  and  grantee. 
There  Ib  an  utter  absence  of  any  proof  that 
the  grantee  was  ever  emancipated.  It  Is  very 
manifest  that  the  relation,  which  existed  from 
tbe  time  the  child  was  1  year  of  age  until 
she  became  21,  continued  unbroken  till  her 
death.  TbiB  being  the  case,  the  question  Is* 
was  her  grandfather  or  grantor  under  any 
obligations  to  the  grandchild,  his  grantee,  at 
the  time  of  the  execution  of  the  deed;  and  12 
not  then  was  the  deed,  which  passed  tbe  title 
to  the  grantee,  valid  as  to  tbe  grantor's  exist- 
ing creditors?  Not  only  is  there  nothing  to 
show  any  emancipation  or  change  of  relation, 
but  there  is  nothing  to  show  any  contract  or 
understanding  that  the  grantee  was  working 
for  wages,  or  with  the  expectation  of  compen- 
sation of  any  kind.  As  Z  understand  the  an- 
thorities,  they  are  very  clear  to  tbe  effect 
that  under  such  drcnmstancee,  no  l^^al  <x 
equitable  claim  exists.  In  Bldgwsy  t.  Eng- 
lish's Ex'rs,  22  N.  J.  lAw,  409,  the  action  was 
brought  1^  a  married  daughter  and  her  hus- 
band against  the  executors  of  her  father  to  re- 
cover for  services  whl<^  were  allied  to  have 
been  performed  for  her  father  In  his  lifetime, 
and  after  the  daughter  arrived  at  her  ma- 
jority, fnie  court  said:  *'When  a  daughter, 
after  arriving  ot  age,  oontinues  to  reside  in  bar 
father's  family,  supported  by  him,  and  per- 
forming useful  services  In  return,  the  law  wUl 
not  except  under  special  circumstances,  Unply 
a  promise  on  the  part  ot  tbe  father  to  pay 
tor  such  services.  If  she  demand  pay,  It  is  In- 
cumbent on  ber  to  sbow  affirmatively  that 
compensation  was  to  be  made,  and  that  It  was 
so  expected  by  both  parties,  or  that  tbe  serv- 
ices were  performed  under  such  drcomstances 
as  that  tbe  expectation  waa  reasonable  and 
proper."  In  Updike  v.  Titus,  13  N.  J.  Eq.  161, 
the  law  was  thus  stated:  "Tbe  law  implies  no 
promise  to  pay  for  services  rendered  by  mem- 
bers of  a  family  to  each  other,  whether  by 
parents,  children,  or  other  relatives.  The  rule 
is  well  settled  that  a  mere  moral  obligation 
constitutes  no  legal  consideration  for  a  con- 
tract" See,  alsot  Prickett  v.  Prlckett's  Adm'rs, 
20  N.  J.  Eq.  478.  Tbis  case  shows  that 
there  must  be  either  an  agreement  binding  be- 
tween the  parties,  or  such  clrcumstancea  as 
would  Justify  the  court  In  coming  to  the  con- 
clusion that  compensation  was  Intended  on  the 
one  side,  and  expected  on  the  other,  without 
which  the  services  would  not  have  been  ren- 
dered. But  in  effect  It  has  been  maintained 
that  this  conveyance  can  be  supported  evm  as 
against  ^editors  of  the  grantor,  because,  from 
all  of  the  circumstances  of  tbe  case,  the  gran- 
tor was  under  obligations  to  make  such  con- 
veyance. In  other  words,  the  services  having 
been  rendered  by  the  grantee  aft^  as  well  as 
before  she  became  of  age,  and  the  deed  hav- 
ing been  delivered,  the  presumption  Is  that  It 
was  for  Buch  good  and  valuable  consideration 
as  that  a  court  of  eqnity  will  no^  feel  itself 
bound  to  disturb  IL   This  baa  been  the  prcc* 
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tie*  flC  the  court.  In  Gardner's  Adm'r  r. 
SdKwl^r.  25  N.  J.  Sq.  ISO.  It  was  claimed  tlut 
•errices  had  been  rendered  to  a  parent  by  his 
danchter.  To  compensate  her,  he  gave  her  a 
mortgage  npon  hia  real  eatate.  This  court  de* 
dared  the  mortgage  to  be  void  as  to  creditors, 
upon  the  prindplea  stated  in  the  authorities 
above  cited. 

All  of  these  cases,  as  well  as  many  others; 
were  referred  to  approvingly  In  what  will 
doubtless  be  considered  a  leading  case  upon 
the  subject,— Dlsbrow  7.  Durand,  64  N.  J. 
Law.  3^  24  Atl.  545.  The  doctrine  as  pre- 
Tlonsly  declared,  whenerer  the  question  has 
been  presented,  was  In  this  case  unequivocally 
inonounced  by  the  chancellor  In  delivering  the 
ofdnlon  for  the  court  of  errors  and  appeals. 
He  said:  "Ordinarily,  where  services  wers 
rendered  and  voluntarily  accepted,  the  taw 
will  imply  a  promise  upon  the  part  of  the  re- 
cipient to  pay  for  them;  but  where  the  serv- 
ices are  rendered  by  members  of  a  family,  liv- 
ing as  one  household,  to  each  other,  there  will 
be  no  such  implication  from  the  mere  rendition 
and  acceptance  of  the  services.  In  order  to 
recover  for  the  services,  the  plaintiff  must  af- 
firmatively show  either  that  an  express  eon- 
tisct  for  the  remuneration  existed,  or  that 
the  drcnuMtances  under  which  the  services 
were  rendered  were  such  as  exhibit  a  reason- 
Bb*e  and  proper  expectation  that  there  would 
be  compensation.  The  reason  of  this  excep- 
tion to  the  ordinary  rule  Is  that  the  household 
family  relationship  is  presumed  to  abound  In 
reciprocal  acts  of  kindness  and  good  wlUt 
which  tend  to  the  mutual  comfort  and  con- 
venience  of  the  family,  and  are  gratuitously 
performed;  and,  wbere  that  relationship  ap- 
pears, the  ordinary  Implication  of  a  promise 
to  pay  for  services  does  not  arise,  because  the 
presomptlon  which  supports  such  ImpUcatlMi 
is  nullified  by  the  presumption  that,  between 
members  of  a  household,  services  are  gratui- 
toosly  performed.  The  proof  of  the  service, 
and  as  well  of  the  family  relation,  leaves  the 
rase  In  equipoise,  from  which  the  plaintiff 
must  remove  It  or  fall."  He  also  says:  "It 
rests  upon  tbe  idea  of  the  mutual  independ- 
ence of  tbose  who  are  members  of  one  Imme- 
diate family,  and  such  a  family  may  exist 
though  composed  of  remote  relations,  and  even 
of  persons  between  whom  there  Is  no  tie  of 
blood."  Hence,  whenever  or  wherever  a  fam- 
ily or  domestic  relation  exists,  whether  com- 
posed of  kindred  or  not,  the  presumption  Is 
one  of  mutuality,  or  of  services  npon  the  one 
band,  and  of  sapport  upon  the  other,  which 
presumption  will  continue  until  overcome  by 
proof,  express  or  clearly  implied,  of  an  agree- 
ment or  understanding  to  the  contrary. 

Tbe  answer  admits  that  the  grantee  '*waa 
■  daughter  of  the  said  James  Taylor  [who 
was  tbe  grantor],  and  from  her  childhood 
nctll  his  death  had  resided  with  the  said  James 
Taylor  as  a  member  of  his  family,  and  was 
sunKHted.  maintained,  and  educated  by  him." 
The  testimony  not  only  fully  sustains  this 
admissloo.  bat  shows  very  omcluslvely  that 


there  was  no  change  of  rdatlonsbip,'  nor  an; 
agreement  or  understanding  -whatever  be- 
tween the  parties  creating  any  other  obliga- 
tion. Heachlug  this  conclusion,  It  seems  to  fol- 
low inevitably  that  the  conveyance  of  Mr.  Tay- 
lor to  his  grandchild  must  be  decreed  to  have 
been  voluntary,  and  consequently  subject  to 
tbe  claims  of  existing  creditors;  The  learneJ 
counsel  for  the  defendants  sought  to  create  tL-e 
Impression  that  this  esse  could  be  distinguish- 
ed from  the  principle  promulgated  In  the  case 
of  Hasten  v.  Castner.  31  N.  J.  Kq.  697,  with 
respect  to  voluntary  conveyances;  but  I  am 
entirely  unable  to  find  any  foundation  which 
has  the  allghtrat  appearance  of  solidity  upon 
which  to  base  any  reason  for  the  distinction. 
I  think  the  law  as  there  expressed  has  been 
nnderstood  by  law  courts  In  New  Jersey  as  be- 
big  a  completely  satisfactory  exposition  of  it, 
and  that  the  members  of  the  bar  have  almost 
tmlversally  so  regarded  It  The  deed  In  ques- 
tion should  be  declared  void  as  to  the  Judg- 
ment of  the  oomplalnanta.  I  wlU  w  advlae, 
with  costs. 

(88  Hd.  130) 

HARTFORD  FIRE  INS.  00.  OF  HART- 
FORD, CONN.,  V.  KBATINO  et  aL 
(Court  of  Appeals  of  Maryland.  Jnne  28.  1887.) 
Imnuiros  —  Cokoitjon  or  Poligt  —  Paoers  or 

Loss — WaTVRR— AUTHORITT  O*  AOBV^ 

Inbuhabui  Intsrsst. 

1.  The  taterest  of  a  purchMer  at  a  sale  ot 

mortgage  foreclosure  Is  not.  prior  to  final  adju 
dicatlon  by  the  coart,  "unconditional  and  sole," 
within  the  requirement  of  an  Insurance  policy. 

2.  An  issoraoce  agent  supplied  wiUi  poliden 
Id  blukk.  and  aoAomed  to  issue  them,  and  who 
aigQB  and  delivers  them  to  parties,  deairlog  lo- 
inirance.  receiving  the  premlama  and  acconotlDg 
for  them  to  the  company,  is  a  general  agent 
within  his  territory  in  tlie  inatter  of  soliciting  and 
accepting  risks  and  agreeing  on  the  terms  of  the 
contract. 

8.  Where  a  general  agent  at  the  time  of  Una- 
log  a  policy  knew  the  facts  as  to  the  Intesest  ot 
Ingured,  the  comijaay  will  be  estopped  to  rely  on 
them  as  a  forfeiture,  notwithstanding  the  pro- 
visions of  the  policy  that  Insured's  Interest  anall 
be  unconditional  and  sole,  and  that  "no  *  •  • 
representative  of  this  company  ahall  iuive  power 
to  waive  any  proviuon  or  condition  of  this  policy 
except  Bucb  as  by  the  terms  of  this  policy  may  be 
mdorsed  hereon  or  added  hereto." 

4.  Attorneys  of  a  mortgagee  have,  as  such,  an 
insurable  Interest  in  the  pnwerty,  where  it  fass 
been  sold  under  foreclosure  of  toe  mortgage,  but 
part  of  the  purchase  price  has  not  been  paid, 
sod  they  have  obtained  an  order  <tf  court  for  a 
resale  at  risk  of  tbe  purdiaser. 

6.  Where  Uie  antluffised  agent  of  an  Insurance 
company,  after  viewing  the  premises  and  exam- 
inlsg  into  tbe  clrcnmatances  of  the  fire  and  the 
value  of  the  tniildiog,  haa  a  conversation  with 
one  of  tbe  plaintiffs,  interested  as  mortgagees 
In  the  insurance,  in  which  he  states  that  the 
building  Is  a  total  loss,  and  that  be  will  send  a 
check  payable  to  them  and  the  owners  jointly, 
this  Is  a  reo^fnition  of  the  company's  liability,  in- 
consistent  with  an  intention  to  contest  plalutiSa' 
right  of  recovery,  and  constitutes  a  waiver  of 
formal  proofs  of  loss.  If  be  so  intended,  and 
idaintiffB  so  understood  it  and  acted  acoordlngly. 

e.  Waiving  the,  conditkm  as  to  ftmnal  proof  of 
loss  Is  at  l^st  within  the  scope  of  the  appar 
ent  authority  of  a  speciJiI  agent  of  the  company 
sent  by  it  to  view  the  ruins,  investigate  the  loss, 
and  find  out  as  much  about  It  as  he  could,  wlm, 
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being  codsalted  with  br  tiie  local  Agent,  when 
Rskea  when  the  policy  would  be  paid,  replied  aa- 
thositatiTely,  ana  to  whom  the  proofs  of  Ion, 
when  finally  made,  were  turned  oyer,  together 
with  the  whole  mutter,  for  sncb  action  as  b« 
ihoQid  Ke  proper  In  the  premiiet. 

Appeal  from  Baltimore  city  court 

Action  b7  Thomas  3.  Keating  and  another 

against  the  Hartford  Fire  Insurance  Company 

of  Bartfoid.  Conn.   Judgment  for  plalotlffa. 

Defoidant  appeals.  Affirmed. 
Argued  before  HcSHERBT.  a  J.,  and 

BRYAN,  FOWLEB,  BOBEBTS,  PAGE,  and 

BOTD,  JJ. 

O.  Morris  Bond  and  E.  P.  Keecb,  Jr.,  for 
appellant    Rich  ft  Bryan,  for  appellees. 

PAGE,  J.  This  Is  an  action  on  a  policy  of 
Insurance  issned  by  the  appellant  Insarlng  the 
property  of  one  Frank  W.  Draper  against  loss 
by  fire.  The  policy  was  issued  to  Draper, 
and  on  the  ^  day  of  October,  18&4,  at  the  re- 
quest of  Draper,  by  proper  indorsement,  the 
losa  was  made  payable  to  the  appellees  "as 
their  Interest  may  appear."  The  property  In- 
sured was  a  two-story  frame  building  on  a 
Lot  ritoate  in  the  town  of  CenterviUe.  The 
whole  property,  prior  to  the  accrual  of  Drap- 
er's title,  had  belonged  to  a  Mrs.  Sparks,  who 
held  a  policy  of  insurance  on  the  house,  la- 
sued  by  the  appellant  This  policy  -was  can- 
celed on  the  10th  of  January,  1893,— the  aame 
day  on  which  the  policy  sued  on  In  this  case 
was  Issued.  In  September.  1892,  the  appel- 
lees, fia  attorneys  in  a  mortgage  from  Mrs. 
Sparks  to  Eliza  Wilkinson,  sold  the  lot  and 
Improvements  to  Draper.  The  sale  was  re- 
ported to  the  court,  and  ratified  nisi  on  the 
27tb  of  September.  Draper  complied  with 
the  terms  of  sale  by  making  a  cash  payment 
of  $732.55,  and  executing,  with  sureties,  and 
dellTerlng  to  the  appellees,  two  notes,  for 
9507.76  and  $565.73,  respectively,  and  there- 
upon entered  into  the  possession  of  the  prop- 
erty. One  of  the  appellees  then  demanded  of 
Draper  that  be  should  insure  the  bouse  and 
transfer  the  policy  to  them,  and  It  was  In  pur- 
suance of  this  that  the  policy  was  Issued,  and 
the  loss  afterwards  made  payable  to  the  ap- 
pellees as  attorneys.  It  was  Issued  by  Frank 
Keating,  who  was  then  the  agent  of  the  com- 
pany, intrusted  by  It  with  the  possession  of 
blank  pedicles,  authorized  to  sign  and  Issue 
them,  receive  the  premiums  and  account  for 
them,  and  moreover  was  the  company's  only 
agent  in  CenterviUe.  It  is  admitted  that 
when  the  policy  was  issued  be  was  fully 
cognizant  of  the  character  of  Draper's  title, 
the  nature  of  the  appellees'  interest  in  the 
matter,  and  the  understanding  between  Drap- 
er and  the  appellees  under  and  by  which  the 
Insurance  was  applied  for.  Keating,  besides 
being  the  agent  of  the  company,  was  also  a 
clei^  In  the  law  office  of  the  appellees,  and 
as  such  had  drawn  all  the  papers  connected 

with  the  sale  of  the  property,  except  the  or- 
der of  final  ratification,  and  therefore  knew 

ail  the  facta  and  circumstances  of  the  case. 


In  October,  1893,  he  ceased  to  be  the  agent  of 
the  company,  and  Thomas  J.  Keating,  Jr.« 
was  appointed  In  his  stead.  A  small  fire  hav- 
ing injured  the  property  in  January,  1894.  the 
company  paid  In  February  the  loss  on  account 
thereof  to  Draper.  Shortly  after  this  the  ap- 
pellees ascertained  that  In  consequence  of  a 
neglect  of  Frank  Keating  the  policy  had  not 
been  transferred  to  them,  as  It  was  agreed 
should  be  done.  Accordingly  they  took  steps 
to  have  this  effected,  and  on  the  2d  October, 
1884,  the  indorsement  was  made  on  the  policy 
by  Thomas  J.  Keating,  Jr.,  the  agent,  and  by 
him  on  the  same  day  forwarded  to  the  Com- 
pany, who  received  It  on  the  5th  of  Octotier. 
At  that  time  this  agent  knew  the  exact  state 
of  Draper's  title,  and  of  the  interest  of  the 
appellees,  but  did  not  notify  the  company  fur- 
tbier  than  appeared  In  the  policy  and  his  daily 
report,  neither  of  which  make  mention  of  any 
incumbrance.  Subsequently,  Draper  having 
made  default  in  the  payment  of  his  notes,  the 
appellees,  on  the  3d  of  December,  obtained  a 
final  order  for  a  resale  of  the  property  at  his 
risk;  bnt  before  a  sale  was  had.  on  the  5th 
of  January,  the  building  was  totally  destroyed 
by  fire.  Upon  this  state  of  facts  the  appel- 
lant contends  (1)  that  Draper's  interest  was 
"other  than  uncovdltlonal  and  sole  owner- 
ship," and  therefore  the  policy,  by  Its  terms, 
Is  void;  and  (2)  that  the  appdlees  bad  no  In- 
surable Interest  in  the  property. 

The  policy  contains  the  condition  that  "U 
the  interest  of  the  Insured  be  oth&e  than  un- 
conditional and  sole  ownership,"  It  shall  be 
void,  "unless  otherwise  provided  by  agreement 
Indorsed"  thereon  or  added  thereto.  This  la 
a  part  of  the  contract  of  Insurance.  It  Is 
binding  on  both  parties,  and  must  be  con- 
strued by  the  same  rule  as  other  contracts. 
"The  court  must  give  to  the  language  used  Ita 
Just  sense,  and  search  for  the  precise  mean- 
ing, and  one  requisite  to  give  due  and  fair 
effect  to  the  contract  without  adopting  either 
the  rule  of  a  rigid  or  of  an  Indulgent  construc- 
tion." Insurance  Co.  v.  KeUy,  32  Md.  446. 
In  the  case  Just  cited  this  court  has  stated  the 
general  purpose  for  the  Insertion  of  couditlona 
like  the  one  now  under  consideration  hi  Insur- 
ance policies.  It  Is  there  said,  "They  were 
doubtless  originally  directed  against  wagering 
policies,  and  were  intended  to  protect  undra^ 
wrlteni  from  paying  losses  to  those  who  In 
fact  had  not  sustained  them,  who  really  had 
nothing  at  hazard,  and  whose  interest  there- 
fore, was  that  the  event  should  happen."  The 
nature  and  extent  of  the  hiterest  of  the  hisur- 
ed  are  matters  largely  Influential  with  under- 
writers In  taking  or  rejecting  rtsks  and  esti- 
mating premiums,  and  for  that  reason  any 
condition  respecting  them  In  the  contract  is 
material,  and  must  be  construed  so  as  to  ef- 
fectuate the  purpoeea  of  the  parties.  But, 
while  this  must  be  don^  the  law  assumes  that 
the  parties  understood  the  vords  th^  ban 
used;  and  therefore,  unless  i^en  are  poten- 
tial reasons  to  the  contrary,  they  are  bound  by 
the  legitimate  and  naual  meaning  of  tb* 
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ptaraseB  they  employ.  Now,  It  must  be  ob- 
serred  that  it  Ib  not  title,  hut  Interest,  that  is 
spoken  of  In  the  clause.  Title  and  Interest 
are  entirely  different  things.  It  was  undoubt- 
edly competent  for  the  parties  to  hare  con- 
tracted as  to  the  title,  as  was  done  In  Wine- 
land  T.  Insurance  Co.,  53  Md.  2S3;  but  In  this 
case  they  have  chosen  to  limit  the  provisions 
of  the  clause  to  the  condition  of  the  interest, 
either  legal  or  equitable.  The  question  there- 
fore presented  to  us  now  Is,  was  the  interest 
(legal  or  equitable)  of  Draper  "unconditional 
and  sole"?  As  to  the  meaning  of  these  words 
when  used  In  the  present  connection,  there 
seems  to  be  a  concurrence  of  authority.  To 
be  "UDCondltloDal  and  sole,"  the  Interest  must 
be  completely  vested  in  the  assured,  not  con- 
tingent or  conditional,  nor  for  years  or  life 
only,  nor  In  common,  but  of  such  a  nature 
that  the  Insured  must  sustain  the  entire  loss 
If  the  property  Is  destrsyed;  and  this  Is 
80  whether  the  title  Is  legal  or  equitable.  In- 
surance Go.  T.  Dunham,  117  Pa.  St  475.  12 
Atl.  668;  Insurance  Oo.  v.  Dougherty,  102  Pa. 
St  572;  Rumsey  v.  Insurance  Co.,  17  Blatchf. 
529,  1  Fed.  396;  Dupreau  v.  Insueance  Co., 
76  Mich.  615,  43  N.  W.  585;  Insurance  Oo.  v, 
TyX&r,  16  Wend.  396;  Oshkosh  Gaslight  Co. 
T.  Germania  Fire  Ins.  Oo.,  71  Wis.  455,  87 
N.  W.  819;  Insurance  Co.  v.  KeUy,  32  Md. 
421;  Insurance  Co.  v.  Beck.  43  Md.  358;  In- 
sorance  Co.  t.  Weaver,  70  Md.  540,  17  Atl. 
401,  and  18  AU.  1034. 

We  have  been  referred  to  cases  where  it  la 
hdd  that  when  the  Insured  Is  in  possession 
under  a  contract  of  purchase,  and  the  legal 
title  has  not  passed  by  a  conveyance,  the  own- 
ership Is  not  tmcondltional  until  the  purchase 
money  has  been  wholly  paid.  Insurance  Oo. 
V.  Curry.  13  Bush,  312.  But  it  may  be  doubt- 
ed whether  such  cases  are  In  line  with  the  cur- 
rmt  of  authority.  But  we  are  not  concerned, 
however,  with  that  question  now;  for  at  the 
time  the  policy  was  Issued  Draper  was  not 
In  the  position  of  a  purchaser,  but  that  of  a 
bidder  only  for  the  property.  His  offer  of 
purchase  had  not  then  been  ratifled  by  the 
court,  and  imtll  it  was  the  contract  was  not 
complete,  and  his  Interest  In  the  property  was 
dependent  upon  the  subsequent  action  of  the 
court.  Prior  to  the  final  ratification  his  inter- 
est was  only  an  Inchoate  right  Lannay  v. 
Wilson,  30  Md.  561.  The  effect  of  final  rati- 
fication, It  Is  true,  was  retroacUre,  so  that  he 
became  Invested  with  the  title  from  the  day 
of  the  sale;  but  at  the  time  the  policy  was 
issued  his  interest  was  entirely  conditional, 
depending  as  it  did  upon  the  final  order  of  the 
conrt. 

The  appellees,  however,  insist  that  the  ap- 
pellant is  estopped  from  setting  up  this  de- 
fense, because  their  agents  knew  all  the  facts 
both  at  the  time  the  policy  was  Issued  and 
wben  the  Indorsement  was  made  to  the  ap- 
pdlees.  The  policy  was  Issued  through  Frank 
Keating,  and,  from  all  the  evidence  before  us, 
we  think  he  must  be  regarded,  while  so  act- 
ing, aa  the  agent  of,  the  conuiany.   The  proof 


shows  that  he  was  supplied  with  poUcIes  In 
blank,  was  authorized  to  issue  them,  signed 
them,  and  delivered  them  to  the  parties  who 
desired  insurance,  received  the  premiums,  and 
accounted  for  them  to  the  company.  Such 
authority  constituted  him  a  general  agent  of 
the  company,  within  the  territory  assigned 
him,  In  the  matter  of  soliciting  and  accepting 
risks  and  agreeing  upon  the  terms  and  con- 
tract of  Insurance.  Insurance  Co.  v.  Ruck- 
man,  127  111,  372,  20  N.  B.  77;  Insurance  Co. 
T.  Wilkinson.  13  WaU.  222;  2  Wood,  Ins.  { 
409;  Cone  v.  Insurance  Co.,  60  N.  Y.  619; 
Hotchklss  V.  Insurance  Co.,  5  Him,  9.  If 
such  an  i^ent  has  knowledge  of  the  facts  at 
the  time  he  Issues  the  policy,  the  company 
win  be  estopped  from  relying  upon  them  as  a 
cause  of  forfeiture.  This  principle  Is  well  sus- 
tained by  authcH-Ity.  It  rests  upon  considera- 
tions of  common  h<HieBty  that  an  insurer  with 
full  knowledge  of  the  facts,  or  chargeable 
with  such  knowledge,  shall  not  enter  Into  a 
contract  of  Insurance,  receive  the  premiums 
thereon,  and  then  be  [>ermitted  to  set  up  those 
facts  to  evade  the  liabilities  the  contract  Im- 
poses on  him.  Nor  does  the  clause  provid- 
ing that  "no  officw,  agent,  or  other  representa- 
tive of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy 
except  such  as  by  the  terms  of  this  policy 
may  be  indorsed  hereon  or  added  hoeto," 
etc.,  affect  the  question.  It  does  not  apply 
to  the  making  of  the  contract,  but  to  the  pro- 
vlshHts  of  the  contract  its^f  after  it  has  gone 
Into  effect,  so  as  to  prevent  agents  from  modi- 
fying the  terms  of  the  policy  after  It  has  been 
Issued.  The  general  doctrine  Is  well  stated 
In  Wood  T.  Insurance  Co.,  149  N.  T.  884,  44 
N.  E.  80.  The  court  then  said:  "That  the 
general  agents  of  an  Insurance  company  may 
waive  stipulations  and  provisions  contained  In 
the  policy  with  respect  to  the  conditions  upon 
which  It  shall  have  inception  and  go  into  oper- 
atlon  as  a  contract  between  the  parties,  by 
delivering  it,  with  knowledge  of  all  the  facts, 
and  receiving  the  premiums,  has  long  been 
settled.  It  Is  so  (Avlousty  just  that  a  party 
to  a  written  contract  should  be  preduded 
from  defeating  it  by  asserting  conditions  and 
stipulations  contained  In  it  which  would  pre- 
vent Its  inception,  and  which  he  knew  at  the 
time  he  delivered  it  and  accepted  the  benefits 
were  oimtravened  by  the  actual  facta,  tliat 
any  statement  upon  wliich  the  rule  rests  is  no 
longer  necessary.  The  restrictions  Inserted  In 
the  contract  upon  the  power  of  the  agent  to 
waive  any  condition,  unless  done  In  a  particu- 
lar manner,  cannot  be  deemed  to  apply  to 
those  conditions  whleh  relate  to  the  inception 
of  the  contract^  when  it  appears  that  the  ag«tt 
has  delivered  it  and  received  the  premium 
with  full  knowledge  of  the  actual  situation." 
Insurance  Co.  v.  Ruchman,  127  111.  364,  20  N. 
E.  77;  Franklin  Fire  Ins.  Oo.  v.  Chicago  Ice 
Co.,  86  Md.  102;  Insurance  Co.  v.  Gnsdorf. 
48  Md.  614;  Insurance  Co.  v.  Mabone,  21 
Wall.  152;  Insurance  Co.  v.  Wilkinson,  13 
Walt  222;  Insurance  Oo.  t.  OlUett.  64  Md. 
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218.  Then  Is  no  evldaice  In  tiie  canae  that 
tends  to  prove  that  Frank  Keating  was  the 
agent  of  tbe  appellees,  In  any  respect,  touchlD^ 
the  matter  of  Insurance.  It  Is  clear,  howerer, 
that  at  the  time  the  policy  was  issued  he  was 
fully  informed  of  the  state  of  Draper's  title, 
and  that  the  policy  was  desired  to  cover  also 
the  Interest  of  the  appellees.  It  follows  from 
what  precedes  that  we  find  no  error  In  the 
Flection  of  the  appellant's  fourth  and  fifth 
prayers. 

The  second  and  third  prayers  of  the  de- 
fendant raise  a  question  as  to  whether  the 
app^ees  had  an  Insurable  Interest  in  the 
property.  The  contract  of  Insurance  being 
one  of  indemnity,  the  Insured  must  hare 
such  an  interest  in  the  property  as  that  Its 
destruction  wilt  result  In  pecnniaiy  loss  to 
him.  But  It  is  not  necessary  that  he  shall 
have  a  title,  provided  bis  Interest,  whatever 
It  may  be.  Is  such  that  It  would  be  Impaired 
or  injured  by  its  destruction.  Insurance  Go. 
V.  Goatee,  14  Md.  297.  Nor  is  It  requisite 
that  the  Interest  be  personal,  if  the  insured 
has  an  Interest  In  the  property,  as  agent, 
trustee,  etc.,  or  holds  snch  relation  to  the 
property  that  its  destruction  will  involve  pe- 
cuniary loss  to  him  or  to  those  for  whom  he 
acts.  For  this  reason  It  has  been  held  that 
an  administrator,  where  the  personalty  was 
Insufficient  to  pay  the  debts,  had  an  insur- 
able Interest  in  the  real  estate.  Clinton  v. 
Cnsurance  Co.,  46  N.  Y.  454.  And  so  of  a 
Judgment  creditor  (Rofarback  v.  Insurance 
Co.,  62  N.  Y.  47),  and  of  a  sure^  responsible 
for  a  mortgage  debt  (Insurance  Go.  t. 
Thompson,  9S  U.  S.  547).  In  the  case  at  bar 
the  assignment  is  to  the  appellees,  "attor- 
neys, as  their  interest  may  appear";  that 
Is,  the  Indemnity  secured  by  .  the  policy  shall 
extend  to  and  Include  snch  interest  In  the 
property  as  the  appellees  might  hold  as  at- 
torneys. When  the  assignment  was  made 
the  sale  had  been  reported  and  finally  rati- 
fied. At  the  time  of  the  fire,  a  large  part  of 
the  purchase  money  being  then  unpaid,  the 
attorneys  had  obtained  from  the  court  an 
order  tor  a  resale  at  the  risk  of  Draper.  It 
Is  not  difficult  to  perceive  bow  the  attorneys, 
for  themselves  and  those  whom  they  repre- 
sented, were  Interested  in  the  property  to 
the  full  extent  of  the  unpaid  purchase  mon- 
«y,  and  how  its  destruction  would  affect 
them.  These  remarks  dispose  of  the  appel- 
lant's second  and  third  prayers,  whidi  were 
pn^erly  rejected. 

It  is  further  contended  that  there  can  be 
no  recovery  because  of  the  failure  of  tiie  ap- 
pellees to  furnish  the  proofs  of  loss  within  60 
days  after  the  fire.  The  policy  provides  this 
shall  be  done  unless  the  time  is  extended  In 
writing,  and,  further,  that  the  loss  shall  not 
be  payable  until  60  days  after  the  proofs  of 
loss  have  been  received  by  the  company.  It 
was  argued  on  the  part  of  the  appellees  that 
"the  sole  penalty,"  under  the  terms  of  the 
policy,  of  a  failure  to  promptly  file  proofs  of 
loss,  is  to  suspend  the  right  of  action  untU 


snch  proofs  are  filed.     There  are  seme  au- 
thorities that  seem  to  sustain  this  contention. 
The  general  doctrine,  however  (and  without 
deciding  how  far  it  is  applicable  to  a  policy 
like  the  one  In  this  case),  maintained  by  the 
great  weight  of  authority  and  by  our  deci- 
sions, is  that  conditions  like  this  form  parts 
of  the  contract  of  insurance,  and  are  binding 
on  both  parties,  and  must  be  compiled  with. 
Insurance  Co.  v.  Evans,  9  Md.  18;  Insurance 
Co.  V.  DoU,  35  Md.  89;  2  Wood,  Ins.  S  438  et 
seq.    But  fiU  the  authorities  agree  that  this 
condition  may  be  waived,  either  expressly, 
or  by  acts  and  conduct  of  the  Insurer  him- 
self, or  of  his  agent,  having  real'or  apparent 
authority,  and  the  waiver  may  be  inferred 
from  such  acts  and  conduct  as  are  inconsist- 
ent with  an  intention  to  Insist  t^n  a  strict 
performance.    Rokes  v.  Insurance  Co.,  61 
Md.  612. .  And  the  reason  for  this  rule  obvi- 
ously Is  that  an  Insurer  whose  conduct  Is 
such  as  to  Induce  the  Insured  to  rest  under 
a  well-founded  belief  that  strict  performance 
of  such  a  condition  will  not  be  Insisted  on 
cannot  in  good  faith  afterwards  set  It  up  as 
a  bar  to  a  recovery.  If,  therefore,  there  was 
snch  conduct  of  the  appellant  or  of  Its  agent 
(with  competent  authority)  as  Induced  the 
appellees  reasMiably  to  believe  that  proofs 
of  loss  would  not  be  demanded,  and  they  did 
so  believe,  and  by  reason  thereof  they  failed 
to  make  and  file  them  with  the  company 
within  the  prescribed  time,  It  would  offend 
every  prlndlple  of  natural  Justice  to  permit 
the  Insurer  to  take  advantage  of  It.    2  Wood, 
Ins.  §  470  et  seq.,  and  authorities  there  cited, 
eHpedally  the  case  of  Ripley  v.  -  Insurance 
Co.,  30  N.  Y.  136;  Insurance  Go.  t.  Elnnler, 
28  Orat  88;   Little  v.  Insurance  Oa,  123 
Mass.  880;  Eastern  R.  Co.  v.  Relief  Fire  Ins. 
Go.,  106  Mass.  670.    The  proof  shows  that 
shortly  after  the  fire  Gatanach,  a  special 
agent  of  the  appellant,  went  to  Centervllle  to 
view  the  ruins  of  the  property  snd  Investi- 
gate all  the  circumstances  attending  the  loss. 
While  there  he  had  a  conversation  with 
Thomas  J.  Keating,  one  of  the  appellees. 
After  some  geperal  talk  about  the  fire  the 
latter  said  to  him,  "When  you  send  the  mon- 
ey for  the  loss  of  this  property,  I  want  yon 
to  send  us  a  separate  check  for  our  Interest 
In  the  matter."    Gatanach  replied,  "Mo;  I 
cannot  do  that"    Keating  asked,  "What  will 
you  do?"    The  reply  was,  "Send  a  Joint 
check  to  you  gentlemen,  as  attorneys,  and  to 
Mr.  Draper."    Keating  then  explained  to 
him  that  he  was  afraid  he  would  have 
trouble  with  Draper  about  getting  him  to 
sign  a  Joint  check.    Later  on,  Keating,  Jr., 
the  agent,  wrote  to  Gatanach  that  Draper 
was  Inquiring  about  his  loss,  and  he  (the 
agent)  simply  tells  him  it  is  "in  the  hands  of 
the  company."   And  two  days  later,  on  the 
20th  of  February,  he  again  writes  to  Cata-  ' 
nach.  this  time  to  say:    "The  attorneys  for 
the  mortgagee  In  the  Draper  matter  have 
requested  me  to  write  and  ask  yon  to  send  a 
S/tool  of  108^  so  that  they  oovld  make  It 
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out  and  get  Draper  to  make  oath  to  It  I 
told  them  that  yon  usually  attended  to  the 
maUn£  out  of  the  proof,  but  that  I  would 
write  you  about  It"  On  the  23d  February. 
1895,  Catanach  replies.  He  writes:  "Inas- 
much as  we  hare  notice  of  attachment  pro- 
ceedings at  Baltimore  in  Regard  to  this  loss, 
it  is  important  that  great  care  should  be  ex- 
ercised In  the  matter  on  this  account  While 
I  have  at  times  made  up  proofs  of  loss.  It  Is 
not  customary  to  do  so,  and  in  all  cases  of  lit- 
igation I  decline  to  do  so,  or  allow  the  agent 
to  take  any  part  In  furnishing  or  making  up 
proofs  of  loss;  but  that  no  obstacle  may  be 
thrown  in  the  way  of  the  assured,"  he  directs 
the  agent  to  Inform  him  where  printed 
blanks  can  be  had,  etc.  There  was  evidence 
tending  to  show  that  the  request  for  "the 
proof  of  loss  to  be  made  out"  was  made  by 
Palmer  Keating,  who  did  not  have  charge  of 
the  business,  and  had  no  knowledge  of  the 
imTlous  conversations  of  Catanach  with  his 
Iwother  Thomas,  who  testified  that  after  bis 
conversation  with  Catanach  he  did  not  think 
it  was  necessary  to  file  proofs  of  loss,  but 
that  afterwards  he  bad  done  so,  because  he 
thought  it  would  do  no  harm,  and  Catanach 
had  desired  It  to  be  done.  In  the  first  prayer 
of  the  appellees"  the  jury  were  required  to 
find,  as  one  of  the  conditions  of  the  right  of 
the  plalntilTs  to  recover,  that  after  the  fire 
"Catanach  went  to  CenterrlUe,  examined 
ioto  the  circumstances  of  said  fire  and  the 
the  value  of  said  dwelling,  and  that  after 
having  done  so  had'  a  conversation  with 
Thomas  J.  Keating,  one  of  the  plalntiCts,  In 
which  he  stated  tliat  the  dwelling  was  a  to- 
tal loss,  and,  in  answer  to  a  request  of  the 
■aid  plaintiff  that  the  check  tor  the  plaln- 
tilfs'  Interest  In  said  loss  should  be  payable 
to  the  plaintiffs*  order,  stated  that  the  said 
dieck  could  not  be  made  payable  to  the 
plaintiffs*  order,  but  would  be  made  payable 
to  the  order  of  Frank  W.  Draper  and  the 
plaintiffs  Jointly;  and  further  find  that  from 
such  conversation  the  said  plaintiffs  believed 
that  the  defendant's  agent  had  waived  form- 
il  proofs  of  loss,  and  that  the  said  Catanach 
did  Intend  thereby  to  waive  such  proofs  of 
loss,"  etc.  Now,  if  Catanach  stated  to  the 
^pellees  that  he  would  send  a  joint  check. 
It  was  a  recognition  of  the  liability  of  the 
company,  and  wholly  Inconsistent  with  an 
intention  to  contest  the  plaintiffs*  right  of 
recovery.  And  If  the  Jury  found  the  appel- 
lees so  understood  It  and  Catanach  so  in- 
tended It  and  the  acta  of  the  plaintiffs  were 
thereby  influenced  by  It  the  legal  conclusion 
of  the  court  that  the  facts  so  put  to  the  Jury 
constituted  a  waiver  was  entirely  warranted. 
In  reply  to  the  objection  that  there  Is  no 
proof  of  Catanach's  power  or  authority  to 
waive  this  condition,  all  we  have  to  say  Is 
that  It  was  at  least  within  the  scope  of  his 
apparent  authority.  He  was  a  special  agent 
of  the  company,  sent  by  it  to  view  the  ruins. 
Investigate  the  loss,  and  find  out  as  much 
about  It  as  be  could.  Hr.  Keating  the  acent 
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when  asked  about  the  policy  and  when  It 
will  be  paid,  consults  Mr.  Catanach,  who  re* 
plies  authoritatively  In  hts  letter  of  28d  of 
February.  And  when  finally  proofs  of  loss 
are  made  they  pass  to  filr.  Bond,  an  agent 
who  testifies  he  sent  them  to  Catanach,  and 
the  matter  was  then  turned  over  to  him  for 
such  action  as  he  should  see  proper  in  the 
premises.  These  facts,  we  think,  clearly 
show  that  he  held  the  actual,  or  at  least  the 
apparent  authority  to  examine  Into  and  ad- 
Just  the  circumstances  of  the  loss  and  the 
liability  of  the  company.  We  think  the  de- 
fendant's seventh,  pinth,  tenth,  and  eleventh 
prayers  ought  not  to  have  been  granted.  The 
defendant's  sixth  prayer  was  properly  re- 
jected because  there  was  no  evidence  of  a 
change  in  the  tiUe  or  possession.  Insurance 
Co.  V.  KeUy,  supra.  Of  the  defendant's 
eighth  prayer  it  is  only  necessary  to  say 
that  there  is  no  condition  in  the  policy 
against  incumbrances.  Bowman  t.  Iiuius 
ance  Co.,  40  Md.  620. 

There  were  other  points  raised  and  dis- 
cussed at  the  argument  hut  inasmuch  4s 
what  has  been  said  practically  disposes  of 
all  the  questions  in  the  case,  we  will  not  pro- 
long this  opinion  by  adverting  to  them.  We 
find  no  error  in  any  of  the  rulings  of  the 
court  and  the  Judgment  will  ttaerefOn  be 
affirmed.   Jodgment  affirmed. 

(86  Ud.  1) 

QTTMTUBU  V.  DSANBAUBB. 

(Conrt  of  Appeals  of  Maryland.  Jane  22,  1887.) 

VaNoi— Local  ahd  I^ksitort  Aotions— D>* 
MtrnsK  TO  Dmuution— Obisctioh  to  Ix- 

•TBOCTtOM— AOCUSITT  IK  BlSBWAT. 

1.  An  actitw  for  penoosl  injuir,  dioo^  resold 
Ing  from  obstroctfim  of  highway,  is  transltoty, 
no  question  as  to  light  to  use  the  highway  bdng 
faiToived. 

2.  A  demorrer  going  to  the  whole  dedaratkm, 
and  not  to  each  ooont  I*  properiy  overruled  tf 
any  count  U  austalnable. 

S.  Objection  that  there  wis  no  evidence  to 
support  facts  assumed  by  an  Instrnetion  cannot 
be  ooDsldered,  exception  not  laiving  been  talun 
bdow.   Code,  art  6,  t  9. 

4.  An  abutting  owner  cannot  escape  liaUllty 
to  traveler  injured  by  a  post  which  be  set  In  the 
edge  of  the  highway,  tlioiirii  he  pat  it  ttiere  to 
protect  tiw  public  from  an  inseeoze  sewer  idildi 
ne  had  constructed  in  the  atveet  at  that  pc4nt 

Appeal  from  wapedac  eoort  of  Baltlman 
city. 

Action  by  Ohaiies  A.  Dcanbaoer  agalnrt 
George  Guntfaer,  Jndgmisiit  tot  plalntiif.  De- 
fendant appeals.  Affirmed* 

Argued  hetan  MeSHBBBT,  a  J.,  and 
BmSOOB,  BBTAM,  BOYD,  and  BOBBRTS. 
JJ. 

J.  VnA  Beqoardt  A.  H.  Robertson,  and 
Thos.  G.  Hayes,  for  appellant  David  Stew- 
art, Bedmood  C  Stewart,  and  Band.  Barton, 
Jr.,  Cor  appellee. 

McSHERRY,  a  J.  This  snlt  was  Institut- 
ed the  appdlee  against  the  appelant  in 
the  snpeflor  court  eC  Baltbnoro  dtr.  The 
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dMlanitfon  tontalns  three  counts.  In  the  first 
It  Is  alleged  that  the  defendant  placed  or 
caused  to  be  placed  in  a  public  highway  of 
Baltimore  county,  at  the  Intersection  of  Third 
and  (VDonneD  streets,  In  Guiton,  a  block,  or 
wooden  beam,  whldi  was  so  placed  as  tb  ob- 
almct  the  bie^way,  and  during  the  nighttime 
was  left  without  plating  any  light  to  hidltete 
danger,  and  that  In  conaeQuence  of  such  neg- 
ligent and  Improper  conduct  of  the  defendant 
the  plalntifT,  In  passing  aloug  the  highway, 
and  uMng  due  care  hlnudf,  drove  orer  the  Ob- 
stnictlott,  and  was  thrown  out  of  his  wagon, 
and  seriously  Injured,  'the  second  count  char- 
ges that  the  defendant  constructed  a  footwalk 
fnmt  of  his  houses,  leaving  a  portion  of 
his  land  to  be  used  as  a  roadway,  and  upon 
said  roadway*  where  wagons  passed,  be  pla- 
ced a  block,  or  wooden  beam,  bo  as  to  ob- 
struct the  roadway,  wha«by  the  plaintiff,  us- 
ing due  care,  etc.,  as  in  the  first  count  The 
third  count  se&B  forth  that  the  defendant  pla- 
ced or  caused  to  be  placed  at  the  edge  of  the 
pabllc  highway  a  block,  or  wooden  beam,  .so 
as  to  cause  a  dangerous  obstruction  to  those 
using  the  said  road  or  highway,  and  placed 
the  same  In  an  Improper  and  negligent  man- 
ner, and  left  the  same  upon  the  night  of  a  cer- 
tain day,  without  placing  any  light  or  signal 
of  d&nger  thereupon;  and  that  the  plalntUf, 
irtiUe  driving  along  the  road  In  a  'wagtm,  ac- 
cidentally, and  without  Aiult  on  his  own  part, 
drove  said  wagon  against  the  said  block  or 
beam,  whereby  he  was  ,thrown  -  ^ut  and  in- 
jured, etc.  To  the  whole' declaration,  and  not 
to  each  count  thereof,  a  demurrer  was  filed, 
and  It  la  Indsted  that  the  demurrer  should 
have  been  sustained,  becaoae,  the  injury  hav- 
ing occurred  in  Baltlmoro:  ooanty,  and  the 
aetlon  being  a  local,  and  not  a  transitory,  one, 
Oie  superior  court  of  Baltimore  city  had  no 
Jurisdiction  to  try  It  The  court  bdow  over- 
ruled the  demurrer,  and  In  doing  so  commit- 
ted. It  seems  to  us,  no  error  whatever.  It  is 
undoubtedly  true  that  local  actions  must  be 
iKought  In  the  Jurisdiction  where  they  arise, 
while  transitory  actions  may  be  instituted 
wherever  the  defendant  happens  to  be.  The 
difflcnlty  met  with  in  practice  consists  not  ao 
much  In  a  dispute  over  this  dementary  prin- 
ciple as  In  the  application  of  It  and  the  chief 
pwidexlly  encountered  in  its  application 
springs  from  a  failure  to  clearly  distinguish 
betwem  what  are  loohl  and  what  transitory 
actions.  Speaking  generally,  it  has  been  said: 
"If  the  cause  of  action  could  only  have  arisen 
In  a  particular  place,  the  action  is  local,  and 
the  suit  must  be  brought  in  the  county  or 
place  In  which  It  arose.  Actions  for  damages 
to  real  property,  actions  on  the  case  for  nui- 
sances, or  for  the  ohstructiou  of  one's  right 
of  way,  ate,  according  to  all  the  authorities, 
local.  On  the  other  band,  actions  for  injuries 
to  the  person  or  to  personal  property,  actions 
on  contracts,  4104  In  fact  «U  actions  founded 
pn  transactions'  which  might  have  taken  place 
anywhere,  are  txansltory^"  Orook,T.,Pltcliert 


91  MjL  613;  1  out  PL  (Stta  Bd.)  26S.  But 
there  must  be  a  test  by  which  it  may  be  de- 
termined whether  a  particular  cause  of  action 
sounding  In  damages  is  local  or  transitory; 
and  an  unerring  one  ^Inheres  in  the  nature  of 
the  subject  of  the  injury  as  dlfCalng  from  the 
means  whereby,  and  the  mere  place  at  which, 
the  injury  was  infilcted.  If  the  subject  of  tixe 
Injury  be  real  estate,  or  an  easement  such  as 
ft  right  of  way,  whether  private  or  public,  ob- 
viously the  action  must  be  local,  for  the  rea- 
son that  tlie  Injury  to  tliat  particular  real  es- 
tate or  easemoit  could  not  possibly  have  aris- 
en anywhere  else  than  where  the  thing  Injured 
was  actually  situated.  But  If  the  subject  of 
■Ihe  injury  be  an  individual,  Uien  an  injury  to 
that  individual's  person,  no  mattw  by  what 
means  occasioned  or  where  Inflicted^  la  esaoi- 
tlally  an  injury  to  a  subject  not  having  a 
fixed,  stationary.  Immovable  locatltm;  and  an 
action  to  recover  damages  thonfor  would  nec- 
essarily be  tianslt(»y.  To  borrow  an  apt  11- 
lustration  used  In  Mason  v.  Warner,  31  Ma 
508:  "If  an  aglstw  of  cattie  t^n  a  pit  in  his 
fl^,  and  negligently  leave  It  open,  whereby 
my  hivse  at  pasture  Is  permitted  to  tan  Into 
It,  and  Is  killed,  the  means  snd  idace  of  injury 
are  local,  but  the  subject  of  injury-^e  horse 
—Is  transIttHry,  and  capable  of  Injury  as  well 
at  one  place  as  another.  But  If  my  horse  tres- 
pass upon  the  agistor's  Add,  break  the  dose, 
and  tread  down  and  eat  the  grass,'  here  the 
means  of  injury  (the  horse)  Is  movable,  transi- 
tory, but  the  subject  of  Injinr  (the  realty)  Is 
immovable,  local,  and  therefore  not  capable  of 
being  injured  at  any  other  place."  It  Is  ap- 
parent that  an  Injury  to  a  person  on  a  high- 
way Is  not  an  injury  to  the  highway.  It  doe^i 
not  follow  that  because  an  Injury  to  a  person 
occurs  on  a  highway  the  right  of  such  person 
to  use  the  highway  Is  .indispensably  at  Issue. 
An  action  founded  on  and  growing  out  of  an 
obstrnctlon  of  a  highway,  and  raising  dis- 
tinctively and  specifically  the  plaintiff's  right 
to  use  the  way.  Is  essentially  a  local  action, 
because  it  involves  an  interest  in  the  local, 
fixed  subject  Itself;  but  an  Injury  happening 
to  an  individual  on  that  same  highway  by  rea- 
son of  any  tort  or  wrongful  act  of  another  is 
not  necessarily  an  Injury  to  the  bare  right  of 
user,  even  though  an  obstmction  of  the  high- 
way may  be  Incidentally  concerned  as  a  mere 
iuBtrumentality  immediately  producing  the  in- 
Jury  complained  of.  If  the  pending  action 
involved  the  right  of  the  plaintiff  to  use  the 
alleged  highway;  if  he  claimed  a  right  to  use 
It  and  the  defendant  obstructed  the  way,  and 
by  that  or  other  means  denied  the  existence, 
or  Interfered  with  the  exercise  of,  the  usserted. 
right— the  cause  of  action  would  indisputably 
be  local.  The  right  of  the  plaintiff  in  or  to 
the  use  of  the  highway  would  then  be  the 
subject  of  the  Injury.  But  there  Is  no  issue 
here  as  to  the  right  of  the  plaintiff  to  use  the 
highway.  The  suit  was  not  brought  to  re- 
cover damages  for  an  in^ference  with  the 
plaintiff's  right  of  user,  bat  to  tecorer  for  a 
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pecanul  Injury  gostalnad  on  the  highway  toy 
reason  of  the  defendant's  negligence  In  pla- 
clnc  and  leaving  either  on  or  near  to  the  high- 
way an  Instrumentality  calculated  to  cause, 
and  In  this  Instance  actually  causing,  a  per- 
sonal Injury.  The  subject  of  the  Injury  is  the 
person*  and  not  the  highway.  The  highway 
ean  imiy  be  Injured  as  a  highway  where  It 
Is,  for  It  has  a  fixed  location  there,  and  can 
be  nowhere  tise;  the  person  could  bare  been 
injnred  there  or  elsewhere,  for  the  p^aon  Is 
transitory. 

The  authorities  relied  on  In  support  of  the 
demurrer  are  not  in  .conflict  with  these 
Tiews.  The  form  In  2  Chit  PI.  (16th  Ed.) 
581,  cannot  be  regarded  .a?  controlling.  It 
Is  true,  the  form  there  given  strongly  tallies 
with  the  firat  count  of  this  declaration,  and 
it  Is  stated  that  the  venue  is  local;  but  pre- 
cisely the  same  form  Is  given  In  volume  2 
(8th  Ed.)  p.  599,  of  the  same  worlE,  and  It  Is 
not  stated  that  the  venue  is  local.  In  Greas- 
ly  T.  Codling,  2  BIng.  263,  It  Is  expressly 
shown  that  "the  object  of  the  action  was  to 
establish  a  right  of  way,"  and  of  course, 
therefore,  the  action  was  necessarily  local. 
But  it  Is  needless  to  review  the  cases  in  de- 
tail, fcK*  Mr.  Foe,  in  his  excellent  work  on 
Pleading  (1st  Ed.,  p.  29),  snms  up  the  law  in 
these  words:  "The  local  actions  are  eject- 
ment, dower,  replevin,  and  trespass  to  real 
property.  All  the  other  actions  are  transi- 
tory." Let  tis  go  one  step  further.  Even 
If  It  be  conceded  (though  It  is  not)  that  the 
first  and  second  counts  declared  for  an  ob- 
struction of  and  Injury  to  a  thoroughfare  In 
such  a  way  as  to  Indicate  that  the  injury 
complained  of  could  only  be  sued  for  In  Bal- 
timore county,  still  the  third  count  manifest- 
ly does  not  involve  an  interference  with  a 
right  of  way,  but  proceeds  upon  averments 
imputing  to  the  defendant  negligent  acts 
done  by  him  outside  of  the  right  of  way, 
whereby  a  personal  injury  was  occasioned 
to  an  individual  rightfully  using  the  way. 
Under  this  count  no  question  pf  impeding 
travel  over  the  highway  is  raised,  and  the 
single  Inquiry  presented  by  the  third  count  Is 
whether  the  defendant  had  been  guilty  of 
such  negligent  conduct— not  In  obstructing  a 
highway,  but  In  producing  a  personal  injury 
by  a  wrongful  act— as  would  give  the  plain- 
tiff a  cause  of  action.  Planting  a  post  so 
□ear  the  highway  as  to  cause  personal  injury 
to  another  who  Is  lawfully  using  the  high- 
way, though  not  a  physical  obstruction  of  the: 
highway,  is,  if  Injury  does  ensue  therefrom, 
an  actionable  wrong,  differing  In  no  respect 
from  a  similar  Injury  caused  by  the  same 
post  If  held  in  the  hands  of  the  defendant 
instead  of  being  planted  in  the  soil  near  the 
highway.  ,  Inasmuch,  then,  as  the  third 
count  does  not  set  forth  a  cause  of  action 
which  Is  local,  but  does  set  forth  one  that  is 
obviously  transitory,  that  count.  Is  good,  and 
as  to  It  the  suit  was  rightly  brought  In  Bal- 
dmor«  city.   Now,  as  the  demurrer  went  to 


the  whole  declaration,  and  not  to  each  count. 
It  was  properly  overruled  if  any  count  in  the 
narr.  were  sustainable.  Code,  art.  5,  S  15; 
Avlrett  V.  State,  76  Md.  527.  25  AU.  676,  987; 
Wheeler  v.  State,  42  Md.  503.  There  was, 
consequently,  for  this  reason,  If  for  none 
other,  no  error  in  the  ruling  on  the  demurrer. 

We  come  next  to  the  Instructions  granted 
and  to  the  prayers  rejected.  The  two  in- 
structions given  at  the  instance  of  the  plain- 
tiff are  free  from  error.  Indeed,  the  only 
objection  urged  .to  the  first  is  that  there  was 
no  evidence  in  iihe  ease  to  support  two  facts 
alleged  to  have  been  assumed  as  true.  No 
special  exception  on  this  ground  was  talcen 
to  ^he  prayer  in  the  court  below,  but  it  is 
nevertheless  Insisted  that  this  objection  may 
be  successfully  relied  on  and  availed  of  in 
this  court.  To  this  contentltm  we  do  not 
agree.  (Conceding  that  the  prayer  does  as- 
sume as  a  fact  that  the  road  upon  which  the. 
accident  happened  was  a  highway,  and  that 
It  further  assumes  the  post  was  unllghted, 
and  granting  that  there  was  no  evidence  ad- 
duced to  support  either  assumption,  still,  as 
no  objection  founded  on  the  absence  of  evi- 
dence to  sustain  these  postulates  was  made 
to  the  prayer  in  the  court  below,  we  are 
precluded,  from  considering  such  an  objec- 
tion now.  Prior  to  the  adoption  of  rule  4, 
which  Is  now  sectlcm  9  of  article  5  of  the 
Code,  an  objection  of  this  sort  would  have 
prevailed  In  this  court,  though  not  interposed 
In  Uie  court  below.  The  act  of  1862  (chap- 
ter 154)  enacted  that  "the  court  of  appeals 
shall  In  no  case  decide  any  point  or  question 
which  does  not  appear  by  the  record  to  have 
been  tried  and  decided  by  the  court  below; 
but  no  prayer  or  Instruction  shall  be  deemed 
defective  by  reason  of  any  assumption  there- 
in of  any  fact  by  saM  court,  or  because  of  & 
question  of  law  having  been  thereby  submit- 
ted to  the  jury,  unless  it  appears  from  the 
record  that  such  objection  was  taken  at  the 
trial,"  This  statute  was  held  not  to  apply  to 
or  cure  an  Instruction  founded  on  an  assump- 
tion of  facts  of  which  there  was  no  evidence 
before  the  jury.  To  assume  a  fact,  It  was 
said,  is  to  state  as  proved  that  which  Is  to 
be  proved,  while  to  instruct  the  Jury  Mpon 
an  hypothesis  of  which  there  Is  no  evidence 
Is  to  leave  them  to  assume  or  find  that  for 
which  there  is  no  foundation.  Mayor,  etc., 
V.  Trimble,  25  Md.  84;  Dunham  r.  Clogg,  30 
Md.  292;  Hamilton  v.  Hardesty,  32  Md.  354. 
But  rule  4,  relating  to  appeals,  and  which 
became  effective  on  January  1,  1870,  long 
after  the  cases  just  referred  to  arose,  and 
considerably  after  the  one  reported  In  25 
Md.  had  been  decided,  specifically  supplied 
the  omission  left  In  the  act  of  18(}2,  though 
at  the  same  time  narrowing  somewhat.  In 
one  respect,  the  act's  previous  scope  and 
range.  -  The  act  of  18<^  having  provided 
that  "no  prayer  orrlnstroctlon  shall  be  deem- 
ed defectlTe  by  reason  of  the  assumption  of 
any  fact,"  etc, -rule  4  declared  that  "no  In- 
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strneUon  actnally  glren  thall  be  deemed  to 
be  defectlre  li^  reason  of  any  assiimptlim 
tbereln  of  any  fact,"  etc.  Wbile  the  act  ot 
1862  cured  any  prayer  or  lostructloii  that 
bat  for  that  enactment  would  have  beoi 
open  to  the  objection  of  havlag  asBiuned  a 
fact,  or  of  harlng  rabmitted  a  <iaefltl<m  of 
law  to  the  Jnry,  mle  4  cnred  only  lnstnie> 
lions  actually  given,  and  to  this  extent  It  nar- 
rowed the  scope  of  the  statute.  Bnt  tn  an- 
other particular  the  rule  greatly  enlarged 
the  act,  for,  In  addition  to  declaring  that  no 
tnstmctlon  actually  given  should  be  deemed 
defective  by  reason  of  the  assumption  of  a 
fact,  or  because  of  a  question  of  law  havlof 
been  submitted  thereby  to  the  Jury,  unless 
an  objection  for  such  defect  were  taken  at 
the  trial,  the  mle  now  forming  section  9  of 
article  6  of  the  Code  proceeds  to  prescribe 
for  a  third  condition  left  untouched  by  the 
act  of  18«2;  and  It  Is  this:  "Nor  shaU  any 
qaestlon  arise  In  the  court  of  appeals  as  to 
the  Insufficiency  of  evldenee  to  sun^ort  any 
Instruction  actually  granted,  unless  it  ap- 
pear that  such  question  was  distinctly  made 
to  and  decided  by  the  court  below."  Conse- 
quently, since  the  adoption  of  rule  4,  If  the 
decision  of  this  court  Is  desired  upon  the 
question  as  to  whether  there  was  an  Insuffi- 
ciency, or,  what  is  the  same  thing,  an  ab- 
sence, of  evidence  to  support  any  bypotbe< 
sis  of  an  Instruction  actually  granted.  It  can 
only  be  secured  by  filing  a  proper  objection 
In  the  court  below  raising  that  precise  ques- 
tion, and  procuring  a  ruling  thereon;  and 
this  objection,  and  the  ruling  thereon,  must 
appear  in  the  record  by  exc^titms  signed  by 
the  trial  Judge.  Albert  v.  State,  68  Md.  884, 
7  Atl.  697.  It  Is  apparent,  therefore,  that 
though  the  cases  In  2S,  80,  and  82  Hd.  were 
rightly  decided  under  the  statute  as  it  then 
stood,  providing  for  but  two  contingencies, 
vlE.  the  assumption  of  a  fact  and  the  sub- 
mission of  a  question  of  law  to  the  Jury, 
those  cases  are  not  applicable  to  rul6  4,  or 
section  9  of  article  6  of  the  Oode,  providing 
for  three  contingend^  vis.  the  assumption 
of  a  fact,  the  submission  of  a  question  of  law 
to  the  Jury,  and  the  insufficiency  of  evidence 
to  support  an  instruction  actually  granted. 
No  exception  having  been  taken  In  the  court 
below  to  the  granting  of  the  first  Instruction 
on  the  ground  that  there  was  no  evidence  to 
support  the  facts  alleged  to  be  assumed  by 
It,  we  are  not  at  liberty  to  consider  such  an 
objection,  made  for  the  first  time  In  this 
court. 

The  second  instruction,  defining  the  meas- 
ure of  damages,  is  not  open  to  criticism. 

The  appellant's  third  and  fifth  prayers 
were  rejected;  bis  first,  second,  and  fourth 
were  conceded.  The  third  and  fifth  are  pre* 
cisely  alike,  axcept  as  respects  me  hypothe- 
sis of  fact,  which  the  third  contains,  but  the 
fifth  does  not  This  hypothesis  Is  unsup- 
ported by  any  evidence  In  the  record.  With- 


out transcriblof  tiien  prayers  here,  it  Is 
snfllcient  to  say  that  both  are  founded  upon 
wholly  untenable  theories.  The  recrad 
shows  that  the  defendant,  who  owned  sev- 
eral  houses  on  O'Donnell  street,  constructed 
along  that  street  an  open  gutter  for  drain- 
age, and  then  buDt  a  sewn  to  carry  the  wa- 
ter tnm  the  gutter  under  the  street  This 
sewer  was  covered  with  Iron  bars  or  grating. 
At  the  end  of  this  covering  there  Is  a  per- 
pendicular 4xop  of  three  inch«  from  the 
level  of  the  street  paving  to  the  Iron  grating 
covering  the  sewer.  The  iron  tmrs  were  not 
sufficiently  strong  to  permit  heavy  vehicles 
to  pass  over  or  along  them,  and,  with  a  view 
to  protect  the  covering  from  being  crushed 
by  wagons,  a  post  two  feet  six  inches  In 
height  was  planted  on  the  outside  of  the 
sewer,  or  some  feet  out  In  the  roadbed.  The 
third  and  fifth  prayers,. which  we  are  now  con- 
sld^ng,  deny  to  the  plaintiff  a  right  to  re- 
cover If  the  Jury  should  find  that  to  make  the 
sewer  so  built  by  the  defendant  In  the  street 
secure,  and  to  prevent  It  from  being  danger- 
ous to  the  public,  the  planting  of  the  post  In 
the  bed  of  the  road  or  highway  was  a  rea- 
sonable and  proper  way  to  protect  the  public 
from  accident.  This  obviously  presented  no 
defense.  The  construction  of  a  sewer  In  ol* 
across  a  public  thoroughfare  in  such  an  In- 
secure way  as  to  be  dangerous  to  the  persons 
who  might  use  the  road  was  In  Itself  a 
wrong,  for  which,  if  an  Injury  happened  on 
account  of  It,  an  action  would  Ue.  The 
planting  of  a  post  in  the  same  highway, 
alongside  of  the  sewer,  was  likewise  a  wrong 
which  would  furnish  a  cause  of  action  If 
Injury  resulted  therefrom.  The  proposition 
of  the  prayers  Is  that,  though  the  Improp^ 
construction  of  the  sewer  did  amount  to  an 
actionable  wrong,  the  defendant  would  not 
be  liable  in  this  suit  If,  to  avoid  the  conse- 
quences which  that  wrong  might  produce, 
he  committed  another  wrong  by  ereiMng  the 
post;  and  that  be  would  not  be  liable  thougb 
the  latter  wrong  inflicted  the  injury  for 
which  the  suit  was  brought  Having  been 
guilty  of  a  tort  by  negllgentiy  building  the 
sewer,  the  prayers  assert  that  the  defendant 
had  the  I^U  right  to  guard  against  Injuries 
that  might  arise  from  that  wrong  by  perpe- 
trating another  wrong  which  actually  caused 
the  Injury.  Thus  the  first  wrong  necessi- 
tated the  second,  and,  as  the  second  was  re- 
sorted to  for  the  purpose  of  preventing  dam- 
age by  the  first  the  second,  though  Immedi- 
ately occasioning  the  damage,  furnished  no 
cause  of  action  at  all.  A  succession  of 
wrongful  acts  only  emphasizes  the  liability 
of  the  wrongdoer.  Gertalnly,  it  cannot  less- 
en or  extinguish  his  accountability.  If  one 
wrongful  act  makes  him  liable,  two  wrongful 
acts  cannot  erculpate  him.  As  we  find  no 
errors  In  the  rulings  complained  of,  the  Judg- 
ment appealed  from  must  be  affirmed.  Judg- 
ment affirmed,  with  costs  above  and  below. 
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HADDBN  «t  «L  r.  LnmLZAi 
(Coart  oC  Appeals  of  Uttu^u^A,  June  28*  1807.) 
SAmnwinvT  —  Btidivoi— Corpobatioh*— Pow- 
■n  or  PRuiDKirr. 

1.  Wbere  a  garnUiee  testifled  that  oq  a  oertabi 
lar  he  had  cooda  beloBginx  to  the  debtor,  a  cot- 
iwnitfiM,  It  w  ocMupetoit  for  blm  on  crose-ezam- 
faiatioB  to  narrate  ihe  itatementa  of  the  debtor't 
praldent  to  Um,  made  aftn  Mid  day,  and  be- 
fore garnishment,  to  the  effect  that  nieh  gooda 
had  been  transferred  to  another,  aa  audi  erloence 
■  neither  heanaj  nor  immaterial. 

2.  A  statement  of  a  gamistiee  that  "he 
aoaibt"  there  wea  a  Ull  of  sale  bj  the  debtor  to 
the  cooda  mjagbt  to  be  attached,  is  not  aoffident 
Bfoof  of  a  written  inatrumcnt  to  aostaln  an  ob- 
jection to  oral  proof  of  a  transfer, 

8.  A  preddeot  and  general  manager' of  a  eoi^ 
poeatlPH  goTeniad  br  a  t^-law  giriag  him  entire 
chaise  of  the  alKaira  of  the  bonnees,  subject  to 
Ae  apiiroTBl  of  the  board  of  direeton,  has  not  tlia 
power,  wtthont  the  aesent  of  Uie  board  of  direct- 
«,  when  tite  corporation  becomes  insoWent,  to 
tnntfto  aH  the  asseta  nithin  bis  control  to  satisfy 
debts  to  one  of  its  creditors,  as  against  another 
qedittg  attaAIng  a  part  of  tlw  goods  soo^t  to 
he  tranaCericd* 

Appeal  from  superior  coart  of  Baltimore 
dty. 

Attmcbment  faj  Harold  F.  Hadden  and  sn- 
atber,  trading  as  Baddea  &  Co.,  against  the 
Katcbanc  Silk  Oompany  and  Charles  H.  Lin- 
Tffle,  ganUafaee.  From  a  judgment  In  fsTor 
tbe  gaLmiahee.  pl^ntlffs  appeal.  BeTersed. 

Azgned  before  McSHBRRT,  O.  J.»  and 
BRTAN,  FOWLER,  PAGB.  and  BOTD,  JJ. 

NlclMlas  P.  Bond,  Bdwaid  DnfEy.  and 
Hcary  B.  TwomUer,  for  iq^>dlants. 
Bam  Baarnokli  anil  Banl  M.  BamM^  tat  ap- 

PAOB,  J.  In  ait  e$M  aa.  attachment  wai 
isawd  out  of  the  aaperlor  court  of  Baltimore 
dtj,  at  tbe  Instance  of  tbe  appellants,  against 
On  Katebang  BOk  Company,  a  OoanecUcut 
CHpantton.  It  waa  laid  In  the  hands  ot 
Cfaariea  H.  LinrHIe,  garnishee,  who  baa  plead- 
ed maaaaBuuipalt  on  behalf  of  tbe  defendant, 
and  nnUa  bona  as.  to  hlmaelf.  At  the  trial, 
a*  pl^ftHi^,  harlag  flxst  <^t«ed  other  erl* 
denes  to  catabUah  tbelr  claim,  introduced  tbe 
pnriabaa  Mmself,  and  prored  by  him  that  be 
haa  been  tbe  agent  of  the  sUk  company  In 
Balttanme,  and  as  soch  bad  in  Us  poeaceslon 
m  tbo  2SUi  of  April,  1896.  certain  of  ita  goods; 
ttet  np  to  tbe  27th  of  December.  1866,  when 
attartiment  waa  laid  In  his  bands,  he  still 
idained  tbe  possesrion  of  tbe  goods,  w  tbe 
ot  the  tale  tbweof ,  and  that  be  yet 
tbem.  tEzactly  as  be  had  before.  On 
imaa  mamliinlliiii  be  testified  that  aa  the 
Mh  at  April,  1896,  Ifr.  Obaffee^  tbe  president 
nd  gtami  manager  ot  tbe  silk  company,  told 
wltneas  tbat  "to  reconqwnse  or  make  good  a 
daim**  which  the  bank  had  against  tbe  com- 
lany,  the  goods  la  his  bands  had  beoi  tiane- 
femd  to  Ml,  Vooiier  (who  was  the  recelTer  of 
Oe  tanatOi  soA  *l>o  asked  witness  If  he  wonld 
^emtlnDO  to  wpwtnt  tbe  bank  or  Mr.  Dool^ 
fei  tte  sale  of  the  goods."  This  be  consented 
to  do^  and  tberetqjKU  recdved  tcom  Solomon 

»  For  opialoa  on  tcargnmoi^  eee  IS  AtL  900. 


Lncaa,  tbra  preaeot,  as  Qie  attorney  flir  Doo- 
Ity,  aa  antbori^  in  writing  to.  so  act  8aba» 
^oently  witness  receired  letters  from  Doolcy 
about  the  goods,  a  copy  at  ao»  of  which,  rei> 
ognislng  LinvUle  as  bis  agent,  Is  exlilbited  In 
the  record.  Under  this  aathority  the  witness, 
after  the  26tb  <tf  April,  h^  tbe  goods  as  agaat 
of  Dooley.  To  tiie  admisalrai  ot  tha  afridence 
thus  given  on  rroou  rTflmlnntlnn  tbe  lAalntlSi 
objected  oa  tbe  ground  that  the  oonretsatloB 
between  Chaffee  and  the  wltneas  vas  hearsay. 
Immaterial,  and  particularly  becanse  it  was 
not  shown  that  Locas  bad  any  aatbority  at 
tbat  time  to  represent  DooLey.  As  to  tbe  last 
objection,  we  think  It  dear  tbat  Dooley,  by 
hla  l^ta  of  12th  July,  reoognlaed  the  aatbin^ 
ity  of  Lucas,  and  ratified  bis  act  ^e  wlt- 
oess  having  teetlfled  that  on  the  26th  of  April 
be  had  In  his  poaaesslon  goods  of  Uw  sUk 
company,  and  tbat  be  vtlU  tadd  "these  same 
goods,'*  It  was  entirdy  proper  to  Interrogata 
him  on  cms-examination  how  and  for  whom 
he  held  tbem  after  that  date.  Such  facta 
were  gemuuie  to  and  omnected  with  the  main 
laeoe,  which  was  to  whom  the  goods  belonged 
at  tbe  time  the  attaetament  waa  laid  In  tte 
garnishee's  bands.  QrUUh  t.  DUEaiderfla^ 
BO  Md.  479;  There  wore  ^essnt  oo  ttat  ooetp 
sfc»  referred  to  by  wltoess  the  pmaldent  and 
general  manager  of  tbe  silk  company,  the  rep- 
naentatlTe  of  tbe  receiver  of  tbe  bank,  and 
tte  pweon  who  bad  actual  posseaskui  at  tha 
goods  at  aflsat  at  the  allk  oompany.  Tha 
gmeral  faianagw  fflroeta  the  acent  tbat  the 
goods  had  been  transferred,  and  Inqulrea  if 
be  wOl  continue  to  bold  tbem  as  agent  of  the 
Noetver.  Tha  agwt  eonsenta  to  do  ao.  and 
receives  tbe  authority  to  so  hold  them  from 
tba  attocnay  of  Dodey.  Now,  If  It  be  assom- 
ed  then  bad  already  been  a  contract  for  tiw 
Bale  of  the  goods  b7  tbe  i^oper  authority,  or 
if  Chaffee  had  power  to  transfer  tbem,  the 
effect  of  an  this  waa  to  make  a  ddlvery  of 
the  pwiparij  to  tbe  recdver,  and  to  constitute 
LtnvUla  bis  agent  for  tbe  custody  and  sale  of 
tbe  goods.  Thompaon  v.  Railroad  Oou,  28  Md. 
890.  The  witnaH  waa  ttm  aaked  bgr  tba 
plaintiffs  whether  there  waa  any  written  aa- 
algnment,  and  retried  be  "thought  there  was 
a  bin  of  sale^  bvt  whether  on  that  day  or  vtiar 
thereto  be  waa  not  sore,  and  he  did  not  think 
tbat  he  bad  ever  aeen  Oat  bffl  at  aale."  Hie 
plaintiff  thai  further  objected  to  ao  mnch  of 
tbe  tartUntny  of  tbe  witneaa  aa  pupwted  to 
prove  a  transfer,  on  the  ground  the  transfer 
waa  made  by  written  instrummta.  Reapect- 
tng  thia,  it  la  anffident  to  aay  tbat  It  had  not 
appeared  the  transfer  had  been  effected  by. 
written  instruments.  The  wltneai  only  said 
*1ie  tbonghtv  there  waa  a  blU  of  sale,  bnt  bad 
never  seen  tt.  SotA  eridoioe  la  hearsay,  and 
not  anfflcient  to  support  the  objection  made 
by  the  (^ntiffs.  From  what  baa  been  said 
it  fdlowa  we  And  no  orar  In  the  mllnta  at 
the  court  set  out  tai  Oe  flxat  and  aeeond  »• 
c^ttlona. 

At  the  condnslon  of  the  evidence,  the 
court,  at  the  instance  of  tha  gamlahea>  in- 
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Btrncted  tbe  Jury  there  was  no  eWdeace  be- 
fore them  from  which  they  could  find  that 
there  wese  In  the  bands  of  tbe  garnishee,  at 
the  time  of  the  laying  of  the  attachment  or 
since,  any  of  the  goods,  chattels,  or  credits 
of  the  defendant  The  propriety  of  tbls  rul- 
ing la  the  question  presented  by  the  third 
and  only  other  exception.  It  must  be  borne 
In  mind  that  the  goods  attached,  it  Is  con- 
ceded, were,  on  the  2Sth  of  April,  1886,  the 
property  -of  the  silk  company;  also  the  fact 
that  up  to  and  at  tbe  time  the  writ  was  laid, 
—that  Is,  to  tbe  2Ttb  December  following, 
— tiie  garnishee  stni  retained  the  posses- 
sion of  them.  The  (mly  Issne^  therefore,  be- 
tween the  parties,  seems  to  be,  did  the  goods, 
or  the  proceeds  of  the  sale  of  them,  for  any 
reason,  at  any  time  betwera  those  dates, 
cease  to  be  the  iwoperQr  of  the  sUk  company? 
In  presenting  this  question,  many  points 
were  raised,  and  exhanstiv^y  and  ably  ar> 
gaed.  In  onr  view,  however,  it  will  not  be 
necessary  for  ua  to  consider  more  than  a 
single  phase  of  the  case.  At  the  outset  we 
may  remark  there  Is  no  evidence  In  the  rec- 
ord tending  to  prove  the  transfer  to  the  bank 
or  Its  recover  except  that  contained  in  the 
testimony  of  the  garnishee.  There  Is  some 
evidence  that  some  time  In  1690  and  18M 
certain  papers,  called  by  the  witness  "bills 
of  sale,*'  were  made,  but  tiiere  Is  no  proof 
whatever  that  tbe  iqiectflc  articles  mentioned 
Id  them  Included  any  of  the  goods  that  were 
attadied  In  this  case.  The  first  of  these  so* 
called  **Ulls  of  sale*'  Is  dated  January  1, 
1890.  It  la  only  a  bill  of  goods  alleged  there- 
in to  have  been  sold  by  tiie  idlk  company  to 
O.  H.  Rlsiey,  (<ashler  of  the  First  National 
Bank,  with  the  word  "PiUd"  at  the  end,  aud 
Mgned  "Barrows,**  a  bookke^ier  of  the  silk 
company.  The  two  others  are  like  tbe  first, 
except  there  are  attended  the  words  "the  goods 
represented  by  this  bUl  are  pledged  to  the 
Mat  Bank  of  Wnilmantte  as  security  for 
loans  made  by  said  bank  to  the  Natchang 
Silk  Company."  lliey  are  signed  J;  D. 
Ghaffee,  prestdentand  Oharles  Fenton, treas- 
urer. '  Of  these  Instruments,  tbe  treaswer, 
Fenton,  testifies  that  no  record  was  made  of 
them  in  the  bocte  of  the  silk  comphny,  or 
anywhere  else.  Th^  were  never  brought 
up  at  any  meeting  of  the  company.  None  of 
tiie  directors  knew  of  them,  "as  far  as  he 
knew*';  and  none  of  the  goods  mentioned  In 
them,  «  either  of  them,  were'cvec  delivered 
to  the  bank,  or  set  apart  for  It,  but  were  sold 
from  time  to  tlm^'  and  used  In  filling  or- 
ders, "the  same  as  any  other  stock."  With- 
out pausing  to  inquhre  how  far  such  Instm- 
taents,  under  all  these  drcnmstances,  could 
(^rate  to  transfer  such  a  title  to  goods, 
either  in  Connecticut  or  Maryland,  as  to  de- 
feat the  claims  of  an  attaching  creditor  \n 
the  latter  state,  it  can  be  safely  stated  there 
is  nothing  in  them  on  the  face  of  the  papers 
themselves,  or  connected  with  them  by  proof, 
that  In  any  manner  atfecte  the  goods  in  tbe 
hands  of  this  garalshee.   It  must  be  as- 


sumed, therefore,  as  we  have  already  said, 
the  whole  case  turns  upon  the  effect  of  Lln- 
vllle's  statement;  and  if,  upcm  the  case  mad^ 
by  his  evidence,  the  transfer  to  the  bank  or 
Ite  receiver  was  not  suecessfnlly  effected,~the 
tltie  Is  stUl  in  the  silk  conqtany,  and  the  at- 
tachment of  the  plaintiffs  must  be  maintain- 
ed, although  It  may  appear  the  receiver  of 
the  silk  company  was  appointed  before  the 
alleged  transfer.  It  being  conceded  that  the 
right  of  a  creditor  to  attach  goods  In  Mary- 
land is  not  impaired  by  the  previous  appoint- 
ment of  a  receiver  In  the  state  of  Connecti- 
cut Now,  LInvIUe's  testhnony  Is  that,  on 
the  26th  ^rll,  Chaffee  came  to  his  office  In 
Baltimore;  that  he  (Llnvllle)  had  been  the 
agent  In  that  city  of  the  aSlk  company  for 
five  years,  and  prior  to  that  time  had  known 
Chaffee  "only  as  having  been  president,  man- 
ager, and  everything  else  connected  with 
tiie  company."  Ghaffee  told  hUn  '*that  to 
recompense  or  to  make  gooi  a  claim  which 
the  bank  had  against  the  company  these 
gbods  had  been  transferred  to  Mr.  Dooley, 
and  these  belonged  to  him,  and  he  asked  wit- 
ness If  he  would  continue  to  represent  the 
bank  or  Mr.  Dooley  In  the  sale  of  the  goods." 
Unvllle  consented,  received  from  Locas,  the 
attorney  of  Dooley,  the  authority  to  so  act, 
and  did  Bo  act  up  to  the  date  of  the  attach- 
ment This  proceeding  on  the  part  of  Chstr- 
fee  was  unknown  to  and  without  the  author- 
ity of  the  directors  of  his  company,  and  waa 
never  ratified  by  them.  Dool^  subsequent- 
ly, at  a  meeting  of  the  directors  In  the  com- 
pany's office  In  Winimantic.  stated  that  "Mr. 
Ghaffee  had  been  to  New  York.  Chicago,  8t 
Louis,  and  Baltimore,  in  an  effort  to  secure, 
the  bank  of  goods  of  the  Natcbaug  Silk  Com- 
pany, that  were  held  In  these  offices,  and 
that  it  was  very  necessary  tbat  the  board 
*  •  *  should  ratify  what  had  been  done." 
This  request  was  not,  however,  acceded  to. 
"In  fact,"  sa^  a  witness,  "they  refused  to 
ratl^  what  had  been  done."  It  tbos  ap- 
pearing that  Chaffee's  act  In  making  the 
transfer  was  without  tbe  prior  specific  au- 
thority of  bis  company,  and  was  not  snbse- 
quently  ratified  by  tbe  board  of  directors,  It 
remains  to  inquire  whether  Chaffee,  as  pres- 
ident or  general  manager,  virtute  officii,  or 
by  usage  or  otherwise,  possessed  tbe  power 
and  anthorl^  thus  to  bind  the  company. 
To  properly  meet  thl^  question,  a  brief  state- 
ment of  other  facts  In  the  case  is  required. 
The  Natchaug  Silk  Company,  ot^olzed  ori^r- 
Inally  as  a  joint-stock  association,  was  In- 
corporated by  the  legislature  of  Connecticut 
In  1389.  Its  business  was  the  maDufactur- 
Ing  and  dealing  in  silk,  leather,  wool,  or  oth- 
er substances  compo'sed  wholly  or  in  part  of 
those  materials,  and  to  do  such  other  thin^ 
as  are  Incident  to  that  bustaess.  Chaffee 
was  its  president  and  general  manager  from 
the  beginning.  In  the  cotuw  of  its  boshiess 
It  became  a  large  borrower  of  the  First  Na- 
tional Bank  of  WllHmantiC.  The  record 
shows  that  Its  indebtedness  on  this  account 
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as  far  back  as  1808iam6imted  to  more  than 
$800,000,  aAcI  It  remained  at  not  less  than 
$285,000.  It  wae  Enabled  to  aecnre  this  large 
credit  with  the  bank  by  reason  of  the  fact 
that  the  silk  com^ny's  financial  agent,  Rls< 
1^,  was  also  the  cashier  of.  the  bank.  It 
was  this  credit  only  that  for  several  years 
enabled  It  to  maintain  Its^f  as  a  going  con- 
cern. In  fact,.  It  had  not  been  solvent  since 
1890.  Rlsley  died  on  the  12th  of  Aprlt.  1895, 
and  on  the  22d  of  the  month  the  bank  went 
into  the  hands  of  the  recover;  and  by  rea- 
son of  these  facts  the  principal,  if  not  the 
only,  source  of  credit  of  the  silk  company 
was  oitlrdy  cut  off.  To  Ohaffee,  as  w^ 
as  to  all  who  knew  the  slttiatlon,  It  became 
evident  that  the  silk  company's  affairs  must 
also  pass,  at  no  distant  period.  Into  the  hands 
of  a  receiver.  Under  these  drcnmstances 
Chaffee  determined  to  make  an  effort  to  se- 
cure the  bank  by  transferring  to  it  the  goods 
of  his  oonqiany  lield  In  the  office  of  its  agenta 
In  New  Tork,  Chicago,  St.  Louis,  and  Baltl* 
more.  Probably  It  was  to  make  his  action 
more  effective  that  shorty  after  Risl^y's 
death  he  forwarded  goods  of  large  value  to 
New  York,  assigning  as  a  reason,  therefor 
that,  as  be  could  get  no  more  money  from 
the  hwatk,  he  would  make  arrangements  else* 
where.  Almost  all  the  debts  of  the  slDc 
company  were  fo  become  due  on  the  22d  of 
April,  or  within  a  few  days  thereafter. 
Chaffee  seems  to  have  kept  his  purpose 
■trlctly  to  himself.  As  he  was  about  to 
start  on  his  mission,  be  told  Barrows,  the 
bo<dJceeper,  "if  he  needed  any  counsel  In 
the  matter,  to  consult  Perkins."  On  22d 
April  he  proceeded  to  New  Tork,  and  trans- 
ferred all  the  company's  goods.  Including 
those  he  had  sent  there  the  week  before,  to 
the  bank,  oh  account  of  his  company's  in- 
debtedness to  the  latter.  Thence  he  went 
to  Chicago  and  Baltimore,  and  at  each  place 
made  a  transfer  of  ^  the  goods  held  there: 
thus  placing  all  the  property  of  the  company 
outdde  tlie  state  of  0<»nectlcut  (so  far  as  the 
record  dlsdoses)  In  the  hands  of  the  bank. 
It  is  obvious  such  transfers  were  not  made 
hi  the  osnal  course  of  business,  but  solely 
for  the  purpose  of  devoting  all  the  assets 
wtthln  bfs  contnri  (a  receiver  having  been 
appointed  for  the  company  in  Connecticut  on 
the  26th  April)  to  the  discharge  of  tiie  an- 
tecedent claim  of  the  bank;  thus  consti- 
tuting, of  his  own  will,  the  bank  a  prefer- 
ence creditor  of  his  Insolvent  company.  The 
twelfth  by-law  of  the  company  r'wides  tot 
the  electlott  of  a  general  manager,  'Vho 
flhall  hBTo  entire  cha^  of  the  bnalnesa  and 
affairs  of  said  company,  subject  to  the  or^ 
der  and  approval  at  the  board  of  dbectws." 
This  l^-law.  by  a  reasonable  construction, 
confOT  full  power  to  do  all  things  and  make 
an  contracts  that  are  needed  In  transacting 
ttie  ordinary  tHminesa  of  the  ctnrporatlon 
within  the  Intimate  scope,  objects,  and  pur- 
poses  of  Its  ofSanizatlon;  but  not  such  an- 
Qiority  as  that  be  ouiy  deal  at  hla  own  i^eas- 


ure  with  the  assets, .  oijtslde  the  regular 
course  of  business.  Nor  does  It  appear  from 
anything  contained  in  the  record  that  Chaf- 
fee had  ever  arrogated  to  himself  such  ex- 
tensive authority.  Prior  to  the  transaction 
in  question,  he  had  never  undertaken  to  dis- 
pose of  the  property  of  the  company  other* 
wise  than  in  the  regular  course  of  business. 
This  case  is  clearly  distinguishable  from  one 
where  the  managing  officer  has  disposed  of 
the  property  for  the  purpose  of  procuring 
credit  for  his  company.  There  are  cases 
when  that  is  held  to  have  been  a  proper  ex- 
ercise of  his  authority.  Fay  v.  NoUe,  12 
Gush.  1;  Lewis  v.  Manufacturing  Co.,  (16 
Conn.  36,  12  Atl.  637.  But  with  that  ques- 
tion we  are  not  now  called  upon  to  deaL  In 
this  case  the  transfer  was  for  the  purpo&e  of 
securing  or  paying  an  antecedent  debt. 
Chaffee's  authority  under  the  by-law— and 
under  that  he  was  permitted  to  exercise  In 
the  management  of  the  affairs  of  the  com- 
pany—was conferred  upcm  him  for  the  pui> 
pose  of  enabling  him  to  properly  and  sne- 
ceasfnlly  conduct  the  business,  to  keep  the 
company  a  going  concern,  with  capacity  to 
earn  a  profit  for  its  stockholdws;  not  that 
he  might,  after  the  compai^  became  ins<rf- 
vent,  and  was  about  to  go  into  the  huids  of 
a  recover,  parcti  ont  Its  assets,  or  uiy  por- 
tion of  them,  among  such  of  the  creditors  as. 
bis  caprice  or  Interest  mljght  lead  him  to 
select.  An  authority  like  this  has  never  been 
accorded,  as  far  as  we  are  Informed,  to  any 
efflcer  charged  with  the  conduct  of  the  af- 
fairs of  a  corporation,  whethn  be  be  called 
president,  general  manager,  or  by  any  other 
name,  unless  there  had  been  conferred  upon 
him  a  prior  express  authority  by  the  direct- 
m  or  stockholders  of  the  company.  Ordi- 
narily, It  Is  true,  an  anthori^  to  do  a  p^ 
tieular  aet  may  be  inferred  persona  deal- 
ing with  the  craporation  from  the  fact  that 
the  officer  who  Is  acting  tor  it  has  habitu- 
ally assumed'  and  exen^ed  the  power  In  the 
face  of  the  public.  Olcott  v.  Ballroad  'Co^ 
40  Barb.  179;  4  Th<mip.  Corp.  1 4026;  Ceeder 
V.  Lumber  Co.,  86  Hicb.  541i  40  N.  W.  67R. 
But  under  no  theory  of  Implied  power  can 
either  a  president  or  general  manager  trans- 
fer the  assets  <tf  an  insolvent  corporation 
about  to  go  into,  the  hands  of  a  receiver  for 
an  antecedent  debt  The  case  of  Hoyt  v. 
Thompson,  5  N.  T£.  320,  is  Instmctlve  on  this 
point.  There  the  Morris  Canal  &  Banking 
Company,  an  Insolvent  corporation  of  -New 
Jersey,  being  indebted  to  the  state  of  Mich- 
igan, its  president  and  cashier,  without  the 
authority  of  the  directors,  to  se<mre  the  pay- 
ment of  the  canal  company's  debt,  assigned 
to  the  state  of  Michigan  a  debt  and  mortgage 
due  to  the  canal  company  by  a  railroad  com- 
pany. There  was  no  proof  that  the  stote 
had  any  knowledge  of  the  asa^nments  here 
made  without,  the  authority  of  the  directors, 
and  such  want  of  proof,  if  there  were  noth- 
ing else  in  the  case,  might  probably  author- 
tee  a  p»8umptlon..th^  were  executed  In 
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pursuance  of  the  a,tithOTit7  of  tbe  dlrecbm, 
and  Uiat  tbe  prealdoit  and  cashier  of  the 
canal  company  were  acting  within  the  gen- 
eral scope  of  their  powers;  but  that  princi- 
ple conld  not  apply  In  that  caae,  for,  mid 
Page,  J.:  "If  the  asBlgnments  had  been 
made  to  the  state  of  Michigan  for  a  new  con* 
slderatiOD,  paid  at  the  time,  or  If  tbe  state 
had  reJInqnished  any  security  held  by  it,  so 
as  to  entitle  it  to  the  character  of  a  t>ona  fide 
purchaser  for  a  Taluable  consideration,  and 
the  agents  *  *  •  of  the  state  •  •  • 
had  no  notice  of  the  want  of  authority  of 
the  officers  of  the  canal  company  maldng 
the  assignment,  *  *  •  the  company  would 
be  estopped  from  denying  that  the  pr^ldent 
and  cashier  had  competent  authority  to  ex- 
ecute and  deliver  tbe  assignments.  •  *  * 
But,  Inasmuch  as  the  state  of  Michigan  re- 
ceived the  assignments  as  coUateral  security 
mer^  for  an  antecedent  dent,  tbe  Morris 
Oanal  &  Banking  Company,  or  Its  r^resent- 
atlTes,  are  not  estopped  from  denying  the 
authority  of  its  president  and  cashier  to  exe- 
cute and  deliver  the  assignments."  It  has 
always  been  held  that,  unless  there  Is  prior 
express  antborlty,  or  subsequent  ratification, 
or  unless  some  iHincIple  of  estoppel  inters 
veues,  ttie  presldait  or  managing  agent,  has 
only  tbe  authority  to  bind  the  company  while 
acting  within  tbe  scope  of  bis  dntles.  and 
In  the  ordinary  routine  of  business.  4 
Thomp.  Corp.  S  48^  et  seq.,  and  authorities 
thoe  cited.  This  Is  a  general  principle,  for 
wblcb  many  cases  could  tHe  cited.  It  has 
been  often  applied,— as,  for  Instance,  where 
managing  officers  have  undertaken  to  con- 
sent to  the  appointment  of  a  receiver  (Wal- 
ters v.  Trust  Co.,  00  Fed.  310).  or  to  release 
claims  (Banfc  v.  Dunn,  8  Pet  60),  or  alien 
property  (Luse  v.  Railway  Co.,  6  Or.  125; 
Bliss  V.  Irrigation  Co.  [Cel.]  4  Pae.  607;  Wal- 
worth County  Bank  v.  Farmers'.  Loan  & 
Trust  Co.,  14  Wis.  Hyde  v.  LarUn,  85 
Mo.  App.  865;  First  Nat  Bank  of  Springfield 
T.  AsheviUe  Furniture  A  Lumber  Co.,  116 
N.  O.  828.  21  S.  B.  948;  England  v.  Dearborn, 
141  Mass.  690,  6  N.  B.  837).  There  Is  noth- 
ing In  conflict  with  what  we  have  said  In 
Hadden  v.  Dooley,  20  C.  O.  A.  404,  74  Fed. 
429.  In  that  case  Judge  Sblpman  said  "the 
decisions  of  the  state  of  Connecticut  appar- 
ently  recognise  that  a  president  and  unlim- 
ited general  manager  of  one  of  Its  manufac- 
turing corporations  Is  vested  with  such  pow- 
er" (that  Is,  to  sell  the  property  of  the  cor* 
poratlon  In  part  payment  of  Its  debts),  and 
that  such  transfer  Is  valid;  but  adds  that 
this,  being  a  question  of  law,  "may  be  con- 
trolled by  the  facts  which  may  subsequently 
appear  as  to  any  limitation  of  Chaffee's  ae> 
tnal  powers  of  which  the  bank  had  knowl- 
edge." Tbe  court  did  not  decide  as  to  the 
power  of  Chaffee.  As  to  that,  the  question 
was  of  a  character  which  cannot  be  deter- 
mined on  affidavits.  Nor  does  he  decide 
what  the  power  of  a  general  manager  is  In 
Connecticnt,  but  only  what  It  '^apparently 


is,"  and  that  It  Is  rabjeet  t»  modlflcatkm  by 
other  facts  than  those  before  him  In  that 
case.   We  are  of  ojrinlon.  for  these  reasonft 

that  Chaffee  had  no  power,  under  the  cir- 
cumstances disclosed  by  the  evidence  con- 
tained In  the  recOTd,  to  make  an  effective 
transfer  of  fbe  goods,  and  that  the  plalntUb 
were  entitled  to  maintain  their  attainment 
Finding  error  in  the  grantliv  of  tbe  defend- 
ant's prayer,  tbe  ^idgment  most  be  reversed. 
Judgment  reversed,  with  ooKtM,  and  eanss 
remanded  for  new  trial. 


(»H«.  Ml) 

HAMBLETON  et  al.  v.  RHIND  (four  cases). 
(Court  of  Appeals  of  Maryland.  June  23,  1887.) 

AsaoouTioKs— FuxD  Rbbbkvid  fob  ExFamss— 
Who  Bstitlsd  to. 
Defendant  employed  L.  as  agent  to  promote 
the  sale  of  certalo  state  bonds,  agre^g  to  pay 
him  one-third  of  any  commissioD  he  soigbt  obtain. 
L.  formed,  with  phdntilFB  and  others,  a  syndicate 
to  purchase  the  bonds  at  par  Bat;  It  being  agreed 
that  two-thirds  of  dx  months'  Interest  accrued 
should  be  set  aside  for  syndicate  expenses.  L. 
concealed  his  agency,  and  represented  that  he  had 
no  interest  In  the  fund  so  reserved  except  as  a 
member  of  the  syndicate.  BtXS  that,  the  whole 
fund  thus  set  aside  bdonglog  to  the  syndicate,  on 
the  fail  ate  of  eomi  of  the  utembers  of  the  cnidlcate 
to  claim  an  interest  in  snth  fund,  defendant  did 
not  become  oititled  to  what  would  have  beoi 
theirs  had  they  claimed  tt, 

Appeals  from  ctcult  court  of  Baltlm<»e  city. 

Bill  of  Interpleader  by  the  Baltimore  Trust 
Sc  Guarantee  CtHupany  against  T.  Bdward 
Hambleton  and  others.  By  the  Interpleader 
decree,  T.  Bdward  Hambleton  and  others, 
trading  as  Hambleton  &  Co.,  and  other  de- 
fendants, were  made  plaintifTs,  and  Cotden 
Rhind  defendant  From  a  decree  awarding 
defendant  a  certain  portion  of  the  fund  In  dis- 
pute, plaintiffs  appeal.  Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BRYAN,  PAGE,  BOYD,  and 
FOWLER,  JJ. 

Wm.  A.  risher,  W.  Cab^  Bruce,  and  D.  K. 
Este  Fisher,  for  appellants.  Rich.  K.  Venor 
ble  and  Edwin  G.  Baetjer,  for  aH>oUe& 

McSHERRT,  0.  J.  There  are  four  appeals 
In  this  record,  and  these  cases,  with  six  oth- 
ers that  await  the  determination  of  those  now 
pending,  were  In  this  court  on  a  former  ap- 
peal; the  decision  being  reported  In  81  Md. 
466,  86  Atl.  597.  One  of  the  questions  In- 
volved Is  oommm  to  the  10  cases,— these  four 
and  tbe  six  still  ranalnlng  in  the  court  below, 
—but  the  other  question  is  confined  to  three 
of  the  appeals  now  before  us.  We  will  first 
dispose  <HC  the  question  arising  In  all  the  cases, 
and  In  another  opinion  we  will  deal  with  tbe 
remaining  subject  of  controversy.  On  the  for- 
mer appeals  the  precise  pohit  at  Issue  was 
the  ownership  of  a  fund  In  court  The  fund 
had  been  brought  Into  court  under  a  bill  of 
Interpleader.  On  the  one  hand,  tbe  fond  waa 
claimed  by  the  appellee,  Oolden  Rhhid,  and, 
on  tHe  otiur,  by  tbs  mqpeUuitm  with 
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odMEB,  mn  memten  of  a  ByxuMcate  which  had 
been  Cmmed  to  iniichaBe  and  float  a  large 
block  ot  tbe  4%  per  cent,  state  bonda  of  South 
GaroliiM.  Tbe  fund  Utlgated  over  arose  In 
Ola  way:  Tbe  syndicate  selected  tbe  Balti- 
nere  Trost  ft  Goarantee  Company  to  be  Its 
tfott  In  negotiating  witb  the  officials  <rf  South 
Canrilna  respecting  the  purchase  of  the  bonds. 
By  one  of  the  provlHlcmB  contained  in  each  ot 
the  aereral  sabectlptlon  agreemeota,  signed 
br  every  memb^  of  the  ayndlcat^  It  waa  atlp- 
Dlated  that  two-thirds  of  tbe  2^  per  cent 
intereat  to  mature  on  said  bonds  between 
January  1  and  July  1,  18B3,  should  be  paid 
bj  tbe  tnut  company  to  R.  A.  Loncastar  & 
Go.  "tor  syndicate  expensea."  lAncaster,  hlm- 
Bctf  a  member  of  tbe  syndicate,  and  also  the 
agent  of  Rhlnd  in  promoting  the  undertak- 
ing, represented  to  tbe  o^er  members  of  the 
syndicate  that  be  would  be  entitled  to  only 
about  $000  of  this  sum  so  set  apart  for  "syn- 
dicate expaoBB,"  and  he  Intimated— If  he  did 
not  assert— tbat  the  rest  ot  tbe  money  waa 
payaUe  to  parties  In  South  Oarollna.  though 
be  aolonnly  and  repeatedly  declared  that  be 
did  not  know,  and  did  not  wish  to  know,  who 
would  receive  it.  At  tbe  time  he  made  these 
atatenieiitB  be  waa  folly  aware  of  their  utter 
fklstty,  tar  be  then  bad  in  his  possession  a 
secret  wrttteu  agreement,  algned  by  ^nd 
and  blmself.  In  which  they  stipulated  to  divide 
the  sum  so  appropriated  to  Byndlcate  expenses 
between  themsetres  In  the  prbportlon  of  two> 
thirds  to  Rblnd  and  cne-thlrd  to  Lancaster. 
Wben  tbe  fund  out  of  which  the  STudleate  ex- 
penses were  payable  was  received  by  the  trust 
aampKUsr,  Lancaster  served  bis  drafts  therem 
to  tbe  amount  of  $26,280  In  fitvor  of  Oolden 
Biilnd,  and  tbe  latter.  In  performance  ot  the 
secret  agreement  Just  alluded  to,  at  once  In- 
dorsed tbem  In  blank  without  recourse,  and 
deHTered  them  back  to  Lancaster,  who  pro- 
cured tbe  money  thereon  for  bis  own  use. 
Wben  this  fraoduleut  conduct  was  discov- 
ered, many  of  the  members  of  the  syndicate 
that  tbe  trust  company  should  pay  no 
more  at  tbe  fond  upon  lAucaster's  drafts  un- 
til the  amoont  thus  surxeptttiously  secured 
by  Lancaster  should  be  made  up  to  tbe  syn- 
dleftte  out  of  tbe  residue  of  tbe  fund  devoted 
to  syndicate  expenses,  so  as  to  place  these 
members  of  the  syndicate  more  nearly  upon 
aa  equally  wltb  their  co-panser  Lancaster. 
iMOOBtet,  however,  drew  three  more  drafts, 
aCBV^tlng  $48,000,  on  the  same  fund,  tn  fa- 
vor ot  Bhind.  In  Uils  state  of  the  conflicting 
dalms  to  tbe  fund,  tbe  bill  of  Interpleader 
WHS  filed  by  the  trust  company.  The  trust 
oompany.  thoi^  a  member  of  the  syndicate, 
disclaimed  In  ite  MU  of  complaint  any  Inter- 
eat In  tbe  fund  of  $48,500  stUl  remaining  In 
Ha  bands  as  tbe  residue  of  the  amount  spe- 
cifically appn^irlated  to  syndicate  expenses, 
and  by  the  Interpleader  decree  tbe  members 
of  the  qoidtcate  who  claimed  tbe  fond  were 
msde  urialntiffa  and  Rblnd  was  made  defend- 
ant. By  the  same  decree  tbe  bill  was  dlsmlsa- 
«d  as  to  L^icaster,  because  be  disavowed  any 


title  to  the  fund,  having  been  tnevlonsly  paid 
by  the  proceeds  ot  the  drafts  for  $26,260;  and 
It  was  adjudged  as  to  some  othw  of  the  de- 
fendants, wbo  bad  failed  to  answer  tbe  bin, 
that  they  were  not  entitled  to  any  part  of 
the  fund.  The  contest  then  proceeded  be- 
tween the  remaining  members  of  tbe  syndi- 
cate and  Rhlnd,  and  ultimately  resulted  In 
a  decree  which  awarded  the  whole  fund  to 
tbe  latter.  An  appeal  waa  then  taken  to  this 
court,  and  on  January  0,  1897,  the  decree  ap- 
pealed from  was  wholly  reversed.  In  that 
controversy  Rhiad  baaed  bis  claim  to  the 
fund  on  two  grounds:  First,  that  he  waa  en- 
titled to  tbe  enthre  $48,500  under  the  three 
drafts  drawn  by  Lancaster  on  the  trust  com- 
pany In  his  (Rblnd's)  favor;  and,  secondly, 
because,  though  under  the  syndicate  subscrlp- 
tioos,  signed  by  tbe  various  members  of  tbe 
syndicate,  the  fund  was  made  payable  to  Lan- 
caster, It  was  well  understood  and  known  by 
tbe  members  of  the  syndicate  that  tbe  money 
was  really  payable  to  Rblnd  under  his  orig- 
inal contracts  with  the  govemor  of  South  Car- 
olina. We  dedded,  when  these  questions 
-were  printed  mi  tbe  farmer  appeals,  that 
under  the  contracts  entered  Into  between  the 
trust  company,  acting  as  the  agent  of  the 
indicate,  and  tbe  stete  anthtsittes  of  Souib 
CtaroUnSt  "one  of  tbe  things  which  the  mam- 
bers  of  tbe  syndicate  contracted  to  get,  and 
one  of  the  things  that  was  to  be  their  com- 
mon propoty,  •  •  *  was  this  six  months' 
interest.  *  *  *"  In  other  wwds,  one  of  tbe 
things  whicb  was  to  be  the  common  proporty 
of  the  syndicate  was  this  very  six  montba* 
Interest,  out  of  which  the  syndicate  expenses 
were  specifically  payable.  "The  trust  compa- 
ny," we  went  on  to  say,  **was  authorized  to 
disburse  in  dlscharse  of  indicate  expenses 
from  this  common  oz  partnerahlp  fund  for  the 
benefit  of  the  whole  syndicate  two-thirds. 
*****  In  giving  our  reasons  tat  the  con- 
clusion that  the  fund  out  of  which  the  syndi- 
cate expenses  were  to  be  paid  bfdonged  to 
and  was  the  property  of  the  syndicate,  and 
not  of  Rhlnd.  we  proceeded  to  state  tbat: 
"There  being  no  reservation  ot  this  July  cou- 
pon, and  no  exception  of  It  from  the  sale,  but, 
on  the  contrary,  the  clearest  manifestation  of 
an  Intention  that  It  should  accompany  and 
go  wltb  tbe  bonds  to  which  It  was  attached, 
when  tbe  bonds  were  sold  to  ths  syndicate 
tbe  July  coupon  or  Interest  was  also  sold,  and 
tbe  syndicate  (the  purchaser),  througta  the 
trust  company,  acquired  title  to  the  July  in- 
terest. Under  tbe  hidlvldnal  subscriptlws, 
autecedently  made;  tbe  proceeds  <tf  the  July 
coupon  thus  acqtilred  by  the  syndicate  were 
Impressed  witb  a  trust,  and  the  Trust  &  Ouar- 
antee  Company  was  authorized  to  disburae 
the  fund  for  account  of  syndicate  expenses, 
and  In  a  particularly  designated  way.  Wbat- 
;  ever  the  antecedent  arrangements  between 
'  Colden  Rblnd  and  tbe  atitfawitles  of  Sooth 
]  Carolina  may  have  been,  they  were  obviously 
i  superseded  by  the  contracts  of  January -I9th 
1  rnd  March  7tfa.  and  do  title  to  this  Interest 
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passed  to  Rhind.  WfaateTer  dalm  he  bas  at 
can  assert  to  any  part  of  tbls  Interest,  wheth- 
er the  claim  be  preferred  as  comnUsslons  or 
as  syndicate  expensec^  nmst  now  be  made 
through  the  syndicate,  and  must  be  derived 
from  and  foiinded  on  the  second  clause  of 
the  Individual  subscription  contracts  which 
were  the  bnslB  of  the  final  transaction  and  of 
the  actual  purchases  of  January  18  and  March 
7,  1893."  It  is  perfectly  obvloos,  therefore, 
that  one  of  the  proposltlcMis  dlsUnctly  and 
flatly  determined  In  the  former  appeals  was 
that  the  vrbxAe  fund  then  in  controversy—and 
the  whole  fund  then  in  controrersy  Included 
the  Identical  part  now  In  dispute— was  a  com- 
mon or  partnership  fund,  and  was  the  prop- 
erty ot  the  syndicate,  and  not  the  property 
of  Shind.  We  further  htid  that,  as  Rhlnd 
and  Lancaster  had  entered  into  a  fraudulent 
scheme  to  secure  to  Lancaater,  one  of  the 
members  of  the  syndicate,  an  advanta^  over 
the  other  members,  be  (Rhlnd)  was  answer- 
able toe  the  fraud  and  mlsrepresentationB  of 
his  agent  as  well  as  tar  the  fraud  and  want 
at  frank  dealing  of  which  he  and  lAncaster, 
as  promoters  of  the  syndicate,  bad  been  guilty; 
and  that  the  flind  payable  to  Rhlnd  under 
the  drafts,  and  amounting  to  $48,500,  was 
liable  to  make  good  the  Injury  done  to  the 
other  members,  to  the  extdnt  of  the  secret 
and  fraudulent  profit  secured  to  Lancaster. 
As  the  secret  and  fraudulent  profit  which 
Rhlnd  had  agreed  to  pay  Lancaster  was  $26,- 
250,  or  oue-thlrd  of  the  whole  978,760  which 
constituted  two-thh^  of  the  July  coupon  on 
the  total  amount  of  bonds  purchased,  we  fur- 
ther held  that  Rhlnd  must  ^pay  to  the  'syndi- 
cate, out  of  whatever  Interest  he  had  In  the 
fund  In  court,  the  anm  he  parUclpated  In 
turning  over,  as  an  unlawful  profit,  to  bis 
confederate,  Lancaster,  under  the  pretext  of 
applying  It  to  syndicate  expenses.  But,  as 
Rhind  held  by  assignments  from  some  mem- 
bers of  the  syndicate  transfem  of  their  undi- 
vided Interests  in  this  reclaimed  fund,  It  was 
stated  In  the  (pinion  that  be  would  be  enti- 
tled to  those  assigned  Interests.  As  between 
Rhind  and  the  syndicate,  Bhind  was  entitled 
to  no  part  of  the  1^6,250  wrested  from  him; 
but  Rhlnd,  as  assignee  of  some  members  of 
the  syndicate,  became  the  owner  of  the  pro- 
portions which  the  aaalgnlng  members  would 
have  taken  upon  a'  distribution  of  the  fund, 
but  for  those  assignments.  These  condiKlons, 
reached  after  full  arguments  and  upon  ma- 
ture reflection,  irresistibly  led  to  an  entire  and 
total  reversal  of  the  decree  appealed  from,  and 
the  causes  were  remanded  to  the  lower  court 
tar  the  passage  of  a' new  decree  conforming 
to  the  opinion  of  this  court  When  the  recwd 
reached  the  circuit  court  of  Baltimore  city.  It 
was  contended  by  Rhlnd  that  the  shares  of 
those  members  of  the  syndicate  who  had  fail- 
ed to  answer  the  bill  of  interpleader,  and  who 
the  decree  of  the  lower  court  had,  in  conse- 
quence, adjudged  to  have  no  interest  In  the 
ftrnd,  belonged  to  hlm;  while  the  members 
of  the  syndicate  who  had  made  the  contests 


and  secnred  a  reversal  of  the  final  decrea  li^ 
slated  that  these  lapsed  or  abandmied  ahuet, 
as  they  are  called,  belonged  to  the  syndicate, 
and  were  divisible  between  themselves  and 
Rhlnd  upon  the  basis  upon  which  the  $26,260 
fund  was  divisible,— Rhind  being  entitled  only 
In  virtue  of  the  assignments  heretofore,  allud- 
ed to.  In  one  view  of  the  case  there  are  flve 
of  these  lapsed  or  abandoned  shaoee,  aggre- 
gating $6,838.36;  in  another  view  there  are 
but  four  such  shares,  amounting  to  $6,341.*^. 
.Whether  there  are  four  or  five  lapsed  or  aban- 
doned shares  Is  the  question  we  shall  deal 
with  In  the  next  case.  To  whom  da  the  funds 
representing  the  lapsed  or  abfindoned  shares 
actually  bel<mg,  whatever  their  number  may 
be,  Is  the  Inquiry  now  invcdved.  The  court 
below  signed  a  decree  on  April  3d  wherein, 
by  section  4  of  paragraph  &,  It  awarded  the 
whole  of  the  lapsed  or  abandoned  shares  to 
Rhind,  and  wherein,  by  section  3  of  para- 
graph 5,  it  rejected  the  claim  of  Heald  &  Ca 
to  participate  In  said  fund  wrested  from 
Rhlnd  by  the  tarmer  decree  of  this  court  pass- 
ed Jantiary  S,  1887.  From  the  decree  of  April 
3d  the  pending  appeals  were  taken. 

The  lapsed  or  abandoned  shares— that  la.  the 
shares  which  would  have  belonged'  to  the 
trust  company  and  certain  members  who  fail- 
ed to  answer  the  UU  of  Interpleader— were 
not  separate  and  distinct  fonds  belonging  dla- 
tribntively  to  these  particular  members  of  the 
syndlcaiB;  but  they  were  parts  of  a  common 
fund,  the  wh<^e  ot  which  was  the  property 
of  the  syndicate,  hdd  for  ultimate  dlstrlbutlMi 
among  such  of  the  members  as  should.  In 
due  season,  make  claim  thereto.  These  so- 
ealled  lapsed  shares  did  not  belong  to  Rhind, 
n<x  were  they  owned  by  Lancaster.  They,  to- 
gether wilii  the  other  shares,  made  up  a  com- 
mon or  partnership  fund,  which  was  divisible 
into  as  many  iwoperly  apportioned  parts  as 
there  might  be  rightful  dahuants.  If  the 
lapsed  shares  were  fractloas  of  an  entire  fund, 
the  whole  of  which,  undivided  unto  parts,  be- 
longed to  the  syndicate  In  common,  then  the 
failure  of  some  of  the  members  to  claim  the 
portions  that  would  have  gone  to  them  had 
they  made  claim  thereto  obviously  did  not 
divert  those  portions  from  or  devest  them  ont 
of  the  syndicate,  and  most  certainly  did  not 
transfer  them  to  Rhind,  but  left  them  Just 
where  this  coturf  s  decree  declared  them  to  be; 
that  Is,  In  the  syndicate.  Tim  whole  $26,250, 
being,  by  reaaon  of  the  fraudulent  condnct  ot 
Ijancaster  and  Rhlnd,  syndicate  aaaeth,  and 
not  the  separate  apportitmed  assets  of  any 
particular  member,  and  being  In  no  sense  the 
property  of  Rhlnd  except  In  so  far  as  he  be- 
came the  assignee  of  some  of  the  members, 
Rhlnd  could  not  possibly  acquire  a  title  to 
them  by  the  mere  failure  of  some  of  the  mem- 
bers to  demand  what  would  have  been  theirs 
had  they  reasonably  claimed  it.  The  eontrb- 
versy,  when  It  originated,  did  not  present  the 
case  of  an  Interpleader  between  two  parties' 
where  the  funds  bdcmg  to -one  or  Uie  other 
of  them,  and  where  oae  only  asserls  In  the 


Digitized  by 


Google 


proceedlngi  a  claim  and.  the:  other  forbears 
to  do  BO,  bat  permits  a  decree  to  go  aealnst 
himself  by  def Aalt  The  fallacy  of  the  appel- 
lee's argument  cMislsts  In  assuming  that  this 
Is  sBcb  a  case.  The  contest  was  between  an 
iDdiTldoal  and  a  quasi  co-partnership.  The 
hidlrldual  was  declared  not  to  be  entitled  to 
the  fund,  but  the  syndicate  or  co- partners  hip 
was  decreed  to  be  the  owner  thereof.  The 
mere  fact  that  some  of  the  members  of  that 
partnership  did.  not  claint  any  part  of  its  as- 
sets did  not  disentitle  the  partnership  to  the 
fond,  or  deprive  the  other  members  of  the 
right  to  appn^rlate  what  would,  upon  a  dis- 
tribution of  the  syndicate's  assets,  hare  gone 
to  the  defaulting  members  had  they  demand- 
ed it.  "i^he  failure  of  some  membei's  of  the 
syndicate  to  claim  an  Interest  In  the  fund  did 
not,  and  manifestly  could  not,  deprive  the 
syndicate  of  that  fund,  or  of  any  part  of  that 
fond.  The  lapsed  or  abandoned  shares  were 
no  more  segregated  from  the  total  fund  than 
were  the  shares  of  the  contesting  members, 
rhere  had  been  no  apportionment  when  the 
un  of  Interpleader  was  filed,  nor  did  the  de- 
cree finally  passed  on  that  bill  make  any  dl- 
TislOQ.  The  decree  of  this  court  filed  January 
5^  1897,  did  not  divide  the  fund  Into  shares, 
but  declared  the  entire  fund— that  ts,  the 
$26,250— to  be  the  property  of  the  syndicate; 
and  while  the  opinion  stated  that  the  members 
of  the  syndicate  would  be  entitled  to  the  fund 
in  a  named  ratio,  that  rule  of  apportionment 
by  no  means  excluded  a  parttcipation  by  the 
contesting  members  In  the  lapsed  or  aban- 
doned shares.  The  prior  cwteatatlon  was 
over  the  whole  f  und,— Biilnd.  on  the  one  band, 
dalmlng  all  of  It,  and  the  members  of  the 
syndicate  claiming  It,  on  the  other  hand,  as 
the  property  of  the  indicate;  and  that  Issue 
was  finally  concluded  by  a  decree  which  de- 
termined that  Bhind  owned  none  of  the  fund 
in  vlrtiK  of  either  of  the  two  groimds  upon 
which  he  founded  his  title  to  the  whole.  That 
same  decree  further  condtislvely  settled  the 
fact  that  the  syndicate  owned  the  entire  $26,- 
HSO,  though  Rhlnd,  under  certain  assignments, 
and  thoefore  thnmgb  the  syndicate,  was  con- 
ceded a  portion  o<  It  In  a  word,  when  re- 
duced to  ita  last  analysis,  the  claim  now 
made  by  Rhlnd  Is  to  part  of  a  fund  the 
whole  of  which  we  heretofore  decided  belong- 
ed to  BCHne  one  else,  and  therefore  that  no 
part  of  it  belcmged  to  him  In  his  own  right. 
The  ground  upon  which  he  asserts  title  to  the 
fraction  that  he  now  claims  la  the  identical 
gronnd  that  he  relied  on  to  support  his  dis- 
allowed claim  to  the  whole  fund.  If  that 
ground  was  untenable  aa  to  the  whole  fmid, 
tt  must  be  eqtially  so  aa  to  every  part  of  It 
We  are  unable  to  see  how  there  can  be  any 
logical  escape  from  the  condnslon  that  Rhlnd 
Is  not  entitled,  in  bid  own  right,  to  a  part  of 
a  fund,  after  we  have  deliberately  determined 
that  he  had  no  interest  whatever  In  the  fund 
at  alL  If  the  whole  Includes  all  its  parts,  and 
the  whole  has  been  adjudged  to  belong  to  the 
ayndlcat^  then  there  has  been  a  flat  decision 


that  Rhlnd  Is  sot  entitled  to  any  of  the  fond 
except  by  virtue  of  the  assignments  he  holds. 
This  being  so,  it  follows,  of  coarse,  that  sec- 
tion 4  of  paragraph  6  of  the  decree  appeal- 
ed from  Is  erroneous,  and  most  be  reversed. 
So  much  of  the  decree  as  has  been  appealed 
from,  to  wit,  section  4  of  paragraph  6,  Is  re- 
versed, with  costs  above  and  below,  and  the 
cause  is  hereby  remanded  for  a  new  decree 
In  this  particular  coDformlng  to  this  opinion. 


(S6  Hd.  no) 
HEALD  et  aL  T.  RBIND  (four  case^. 
(Court  of  Acveals  of  Maryland.  June  23, 1807.> 
IkTaarLKAiuB— AaAHDOHinHT  ov  Claim  — Waaf 

COKSTITOTBS. 

On  the  filing  of  a  bill  of  tnterplefldor  against 
R.  and  the  members  of  a  certain  syndicate,  the 
decree  directing  defendants  to  interplead  adjudge 
ed  that  H.  &  Co.,  members  of  the  ayndioite,  hav- 
ing failed  to  answer,  were  entitled  to  no  Interest 
in  the  fond  in  dispute;  but  they  answered  be- 
fore the  final  decree,  which  declared  R.  entitled  to 
such  fund.  H.  &  Co.  did  not  appeal,  but  on  ap- 
peal by  other  members  of  the  syndicate  such  de- 
cree was  reversed,  and  the  syndicate  was  declared 
entitled  to  such  fund.  BdA  that  the  portion 
claimed  by  H.  &  Co.  did  not  form  a  lapsed  or 
abandoned  share,  and  they  were  entitled  to  par- 
ticipate in  the  fund. 

Appeals  from  circuit  court  of  Baltimore  City. 

Bin  of  Interpleader  the  Baltimore  Trust  & 
Guarantee  Oompany  against  Heald  St  Co.,  and 
others.  By  the  interpleader  decree  Heald  & 
Co.  and  otiiers  \fere  made  plaintiffs  and  Colden 
Rhlnd  defendant  From  that  part  of  the  de- 
cree declaring  that  Heald  &  Co.  were  not  en- 
titled to  particlitate  In  the  fund  in  dispute,  and 
awarding  the  share  claimed  by  them  to  de- 
fendant, they  appeal.  Reversed. 
'  Argued  before  McSHERRT,  O.  J.,  and  BRY- 
AN. BR^OOB,  PAOB,  BOYD,  and  FOWLSS. 
JJ. 

.  Wm.  A.  Fisher,  W.  CabeU  Bruce,  and  D.  K. 
Elste  Fisher,  for  appellants.  Rich.  iL  VenaUe 
and  Edwin  O.  Baltjer,  for  appellee., 

McSH£]RRY,  C.  J.  Having  decided  In  the 
precedhig  case  (38  Aa  40)  that  Colden  Rhlnd 
la  not  entitled  In  his  own  Jight  to  any  portiion 
of  the  shares  that  have  been  called  "lapsed" 
.or  "abandoned,"  and  having  further  held  that 
be  Is  only  entitled  to  such  part  thereof  as  may 
be  covered  by  the  assignments  which  he  holds 
from  some  members  of  the  syndicate,  the 
question  now  to  be  disposed  of  is  whether 
Heald  &  Co.  may  participate  in  the  fund  In- 
court,  or  whether  the  portion  claimed  by  tbenx 
forms  (me  of  the  lapsed  or  abandoned  shares. 
Heald  &  Co.  were  members  of  the  syndicate. 
Tliey  were  made  parties  to  the  blU  of  Inter* 
pleader,  but  failed  to  answer  until  after  the 
decree  directing  the  parties  to  interplead  had 
been  passed.  That  decree  was  signed  on 
June  13, 189i,  and  the  answer  of  Heald  &  Co. 
was  filed  on  the  4th  of  October  following.  By 
paragraph  E,  section  2,  of  the  decree  of  Inter- 
jdeader.  It  was  adjudged  that  Heald  &  Go.  and 
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8eT^«l  others,  taavliig  failed  to  answer,  ware 
entitled  to  no  Interest  In  the  fund,  ^e  final 
decree  which  declared  that  Rhind  was  the 
owner  of  the  entire  fTind  was  passed  on  May 
5,  1896.  Heald  &  Co.  did  not  appeal.  It  Is 
now  Insisted  by  Thorn  &  Redwood  and  by 
Alexander  Brown  &  Sons  that  Heald  &  Co., 
having  been  adjudged  by  the  decree  of  Inter- 
pleader to  hare  no  interest,  and  lutvlng  taken 
no  appeal  from  the  final  decree  awarding  the 
fund  to  Rhlnd,  are  precluded  from  now  assert- 
ing any  claim  to  the  fund;  and  that  the  share 
of  that  fund  which  would  hare  gone  to  the 
firm  of  Heald  &  Co.  had  they  made  their  claim 
in  due  season  forms  the  fifth  lapsed  or  aban- 
doned share;  the  other  four  shares  being  those 
of  the  Bank  of  Charleston.  B.  M.  Marshall  & 
Bro.,  Parsons,  Leach  &  Co.,  and  the  Baltimore 
Trust  &  Guarantee  Company.  The  court  be- 
low decreed  by  section  3  of  paragraph  V  that 
Heald  &  Co.  were  not  entitled  to  participate  in 
the  fund,  and  neither  Thom  &  Redwood  nor 
Alexander  Brown  &  Sons  were  entitled  to  a 
dividend  of  the  share  which  Heald  &  Co.  claim- 
ed. By  the  same  paragraph  and  section  the 
decree  awarded  to  Rhlnd  the  amount  demand- 
ed by  Heald  &  Co.  It  is  perfectly  clear  that 
the  decree  of  Interpleader  was  not  a  final  de- 
cree. Barth  T.  Rosenfdd,  86  Md.  6(H;  Ow- 
ings  V.  Rhodes.  66  Md.  408,  9  AtL  903;  Miller, 
Eq.  S  7^.  Ab  stated  by  Mr.  Miller  In  his  ad- 
nUrable  and  very  reliable  work  on  Bqulty,  Just 
published:  "A  decree  passed  upon  the  filing 
of  a  bill  of  hiterpleader  *  *  *  Is  Interlocu- 
tory, settling  the  rights  of  no 'party,  and  Is  at 
all  times  prior  to  a  final  decree  subject  to  re- 
vision and  alteration.  *  *  *"  Section  724. 
And  in  the  note  to  the  same  section  it  Is  said, 
on  the  authority  of  Owlngs  t.  Rhodes,  supra, 
that  from  the  nature  of  the  procedure  there 
must  be  a  preliminary  decree  so  that  the  co- 
defendants  may  have  an  oi^rtunity  to  prop- 
erly present  their  conflicting  claliOB.  The 
court  could  not  undertake  to  determine  the  va- 
lldily  of  the  claims  in  controTersy  before  alt 
evidence  In  support  of  those  claims  had  been 
adduced.  This  Interlocutory  decree  declaring 
that  Heald  &  Co.  had  no  Interest  in  the  fund 
merely  because  they  had  failed  to  answer  did 
not  preclude  them  from  asserting  a  claim  at 
any  time  before  a  final  decree  was  passed. 
After  the  interlocntoi?  decree  was  signed,  but 
long  before  the  case  reached  a  final  decree, 
Besld  &  Co.  went  Into  the  case  without  ap- 
parent objection,  filed  an  answer,  and  set  up  a 
claim  to  an  interest  in  the  fund.  The  final  de- 
cree of  May  S.  1886,  adjudged  that  Rhlnd 
alone  owned  the  whole  fund  in  dispute;  but 
that  decree,  having  been  declared  on  appeal  to 
be  radically  erroneous,  was  wholly  and  entire- 
ly reversed.  It  thereupon  ceased  to  have  any, 
efficacy  whatever.  Whether  Heald  &  Co.  ap- 
palled from  the  decree  of  May,  1896,  or  not, 
Is,  therefore,  ImmaterlaL  The  final  decree, 
having  been  completely  annulled,  could  not 
possibly  have  any  vitality  afterwards,  and 
consequently  could  not  Interpose  any  olistacle 
or  hindrance  to  the  aaertlon  by  Heald  &  Co. 


of  a  claim  to  paxClelpate  In  tbe  dlrtill«tton  oC 

the  fund. 

We  said  on  the  former  appeals,  reported  In 
84  Md.  456,  86  AtL  S97,  that  the  fund  for  the 
posseBsi<m  of  which  the  parties  were  then  lit- 
igating belonged  to  the  syndicate,  and  wa 
stated,  substantially,  that  tbe  syndicate  was 
quoad  tbe  transactions  oat  of  which  the  fund 
arose,  at  least  a  quasi  partnership,  subject  to 
many  of  the  principles  appUoable  to  that  reia* 
tlon.  It  of  necessity  follows  from  tUs  postu- 
late that  until  the  signing  of  a  final  decree 
making  a  division  and  distribution  of  the  oom- 
mon  fund  belonging  to  the  atyndicatA,  each 
member  of  the  partnership  who  made  cift^m  to 
participate  In  the  fund  bad  an  undivided  in- 
terest In  the  entire  fund.  Heald  &  Co.  were, 
before  a  final  decree  was  reached,  among  those 
who  made  claim  to  the  fund.  "By  the  decree 
of  this  court  passed  in  January,  1897,  each 
member  of  the  syndicate  who  tuad  not  then 
abandoned  a  claim  to  the  fund  was  accorded 
an  undivided  Interest  In  the  whole  fund, 
whether  each  member  had  appealed  from  the 
decree  below  or  not,  for  the  fund  was  an  un- 
divided entirety.  When  the  record  went  bock 
from  this  court  to  the  drcult  court  of  Balti- 
more city,  It  contained  tbe  claim  of  Heald 
Co.,  and  it  seems  to  us  it  would  be  exceedingly 
rigorous  to  hold  that,  because  no  prior  leave  to 
file  an  answer  had  been  obtained  by  them, 
their  answer  and  claim  actually  filed  must  be 
treated  as  not  In  this  case  at  all  merely  because 
of  the  intervention  of  the  decree  of  Interplead- 
er, which  settled  and  determined  nothing  final- 
ly. Heald  &  Co.  confessedly  did  make  claim 
to  a  part  of  the  f  tmd,  and  in  this  respect  their 
situation  is  different  from  that  of  the  trust 
company,  which  ezjdlcltly  disclaimed  any  in- 
terest therein;  and  their  position  is  also  un- 
like that  of  the  Bank  of  Charleston,  R.  M. 
Marshall  &  Bro.,  and  Parsons,  Leatih  A  Co., 
who  have  never  yet  asserted  any  claim  what- 
ever. Ab  neltbor  the  decree  of  Interpleader 
nor  the  reversed  final  decree  could  effectually 
debar  Heald  A  Co.,  we  think  they  are  entitled 
to  participate  in  the  fund  to  the  extent  claim- 
ed by  them.  In  announcing  this  conduslon  it 
may  not  be  amiss,  with  a  view  of  avoiding  fm*- 
ther  litigation,  to  say  that  the  reasons  we  have 
given  tor  letting  In  the  claim  of  Heald  &  Co. 
do  not  apply  to  tbe  trust  company,  to  Mar- 
shall A  Bro.,  to  tbe  Bank  of  Charleston,  or  tc 
Parsons,  Leadi  A  Co.,  because^  as  respects 
the  trust  company,  its  disclaimer  disentltleB  It 
to  any  share  of  the  funds,  and  because  as  to 
the  other  parties  named  they  have  never  here- 
tofore set  up  any  claim  whatever  to  the  fond; 
and  now  that  we  have  decided  that  the  im- 
dalmed  or  lapsed  shares  belong  to  the  other 
members  of  the  syndicate  in  the  proportions 
set  forth  in  paragraph  3  of  the  decree  below, 
it  Is  too  late  for  a  new  claim  to  be  Interposed. 
As  there  was  error  In  reJecUng  the  claim  ot 
Heald  A  Co.  and  In  awarding  the  sums  de- 
manded by  them  to  Rhind,  the  decree  in  this 
Itartlcular  must  be  reversed,  and  this  cause 
must  be  remanded,  to  the  end  that  a  new  do- 
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cree  allowing  th«  claim  of  Heald  &  Oo.  may 
be  passedT  So  much  of  the  decree  below  bb 
disallows  the  claim  of  Heald  &  C3o.  and  as 
awards  the  aura  claimed  by  them  to  Rbind  Js 
rereraed,  with  costs  above  and  ImIow,  and  the 
cause  la  rauuided  Ua  a  new  decree  couform- 
lof  to  this  opinkm. 


m  Oooa.  SU) 

BABTHOLOHIBW  et  al.  t.  DEBBT  RUBBER 
00.  et  al. 

(Sopremc  Oowt  of  Birors  of  Connecfteat.  Jolr 
18.  1897.) 

COBKMUTIOSB— LSUB  OT  FUNT— BlOBT  Of  MI- 
NORITY SxOCKHOI.nBRS— Praod. 

1.  It  is  competent  (or  the  directors  and  ma- 
Joritr  of  itockholders  of  a  jolnt-atoclc  mamifBC- 
vanag  corporation  against  the  will  of  the  minority 
of  the  stockholders  to  leace  its  entire  plant-  for 
10  rears,  where  tbt.  le&see  is  to  carry  on  the  busi- 
aesa  for  which  the  corporatloo  waa  organized. 

2.  B^nd  not  charged  in  the  pleadings  will  not 
beJnfmed  from  the  facts. 

Case  reserved  from  saperior  court.  New  Ha- 
ven comity;  Silas  A.  Robinson,  Judge. 

Suit  by  Dana  Bartholomew  and  others,  cer- 
tain mlnorltr  BtoAhcAden  of  a  Joint-stock 
manofactarlng  company,  to  compel  the  anr- 
reader  and  cancellation  of  a  lease  of  Its  entire 
plant,  Ivoii^t  against  Qie  Derby  Rubber  Com- 
pany and  ofima  to  the  superior  court  In  New 
Haven  county,  and  resared  by  that  court, 
upon  dennirrer  at  the  respondents,  for  tbe  con- 
alderatton  anfl  advice  of  fbia  oonrt  Judg- 
ment sostalnlng  demuirer  advised. 

This  la  a  complaint  praying  that  a  certain 
cmtract  entered  Into  between  the  Derby  Rub- 
ber Company  and  the  other  defendants  be  set 
aside.   The  plaintiffs  complain  and  say: 

"(1)  That  they  are  now,  and  for  the  past 
three  years  have  been,  stockholders  in  the  said 
Derby  Rubber  Company,  and  owning  the  fol- 
lowing number  of  ahares,  via.:  Dana  Barthol- 
omew,  125  shares,  and  tbe  said  Page  226 
shares. 

"(2)  Tb6  plaintiffs  bring  this  suit  not  only 
In  their  own  behalf,  but  In  behalf  of  all  other 
stockholders  In  the  said  defendant  COTimnUIoa 
who  choose  to  come  in  and  take  the  beneflt  of 
this  action,  exciting  such  stockholders  as 
may  be  defendants  herein. 

"(3)  The  defendant  corporation  was  organ- 
ized under  the  joint-stock  laws  of  this  state  on 
or  about  February  — ,  188&,  and  has  ever  alnoe 
been  located  In  said  Sheltou. 

"(4)  The  purpose  and  object  for  which  said 
Derby  Rubber  Company  was  organized  was  to 
reclaim  rubber,— to  work  over  old  rubber  and 
maimfactnre  rubber  stock  from  the  same; 
buy,  sdl,  taanufaeture,  and  deal  in  rubber, 
rubber  goods  of  all  kinds,  and  the  stock  and 
materials  at  which  the  same  are  composed; 
bay,  BtH,  manufacture,  and  deal  in  any  sub- 
Btltate  foi  rubber,  and  goods  composed  In 
whole  or  In  part  of  such  substitute;  to  own 
any  real  or  personal  property  necessary  and 
Gonvoilent  for  tbe  transactiMi  o£  said  bual- 


ness;  and  generaUy  to  do  all  thlivs  Inddsulal 

to  said  business. 

"(5)  The  capital  stock  of  said  corporation  Is 
divided  into  two  thousand  (2,000)  shares  of  the 
par  value  of  tweuty-dve  dollars  (f2S)  per 
share. 

"(6)  Tbe  stockholders  of  said  corporation  on 
tbe  2d  day  of  August,  were  as  follows: 
*  *  *. 

"(7)  After  Its  organization  the  said  corpora- 
tion purchased  a  tract  of  land  situated  in  said 
Shelton,  and  erected  thereon  a  suitable  mill, 
and  equipped  the  same  with  such  machinery, 
tools,  and  fixtures  as  were  convenient  and  nec- 
essary to  successfully  cany  on  the  bnainess 
for  which  It  was  created.  And  said  corpora- 
tion Is  now  the  owner  of  said  land,  mill,  and 
certain  machinery  th^ein,  but  a  more  partic- 
ular descripthm  of  whldi  li  to  tbe  plaintiffs 
unknown. 

"(8)  Said  corporation  continued  to  carry  on 
Its  business  with  profit  on  said  premises  nntU 
on  or  about  tbe  12th  day  of  June,  1891,  when 
it  leased  its  real  estate.  Including  Its  factory 
and  machinery  situated  therein,  to  the  Rubber 
Reclaiming  Company,  a  Joint-stock  corporation 
located  In  the  city  of  New  York,  and  there- 
upon said  Derby  Rubbo:  Company  suspended 
the  fnrtbor  proeecutlon  of  the  business  for 
which  It  waa  created,  and  the  aald  Rubber 
Reclaiming  Company  continued  to  occupy  said 
premises,  and  carry  on  business  thereon,  until 
on  or  about  the  Sth  day  of  May.  1805. 

"(0)  On  or  about  tbe  1st  day  of  May,  1890, 
tbe  lease  between  the  said  Derby  Rubber 
Company  and  the  said  Rubber  Reclaiming 
Company  was  canceled  and  set  aside  by  mu- 
tual consent  of  all  the  stockholders  of  said 
rubber  company  and  both  parties  to  said  leaser 
and  said  Derby  Rubber  Company  was  there- 
iq>on  restored  to  all  of  Its  property,  reel  and 
personal,  wblcb  bad  heretofore  been  leased  to 
and  held     said  Robber  Reclaiming  Company. 

"(10)  At  tbe  annual  meeting  of  said  Derby 

Robber  Company,  held  on  the  day  of 

January,  1886,  the  following  named  persons 
were  elected  directors  of  said  corporation  to 
hold  office  for  one  year  and  until  thdr  sue- 
-cessors  sbouM  be  ^pointed  In  tbdr  stead,  vli.: 
Royal  M.  Bassett,  Theodore  8.  Baasett,  Theo- 
dore W.  Baasett,  Henry  F.  Wannlni^  Hemy 
Atwater. 

"(11)  On  tbe  IStb  day  of  January,  1895,  at  a 
meeting  of  said  directors,  the  following  per- 
sons were  duly  dected  officers  of  said  Derby 
Rubber  Company  for  one  year,  viz.;  Beory 
Atwater,  president;  Theodore  8.  Bassett,  trees- 
mer;  Theodore  W.  Bassett,  secretary,— and 
all  of  said  parties  accepted  said  offices  and  en- 
tared  upon  the  discharge  of  their  dudes. 

"(12)  That  on  tbe  Otii  day  of  May,  1886, 
the  directors  of  the  slid  Derby  Rubber  Com- 
pany voted  to  lease  all  the  pn^rty,  real  and 
personal,  described  In  Bxhlbit  D,  hereafter 
referred  to,  then  owned  by  said  company, 
situated  In  the  town  of  Huntington,  In  said 
state,  to  Max  Loewenthal,  of  New  York  City. 
A  copQr  of  said  vote  la  hereby  annexed,  and 
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made  a  part  of  this  complaint  and  para- 
graph, and  made  plalntlfTs'  E&chlblt  A, 

"(IS)  On  the  10th  day  of  May,  1895.  Theo- 
dore W.  Basaett,  the  secretary  of  the  Derby 
Rubber  Company,  algned  and  sent  to  all  the 
Ktockholders  of  said  corporation  the  follow- 
ing call  for  a  special  stockholders'  meeting. 
A  copy  of  said  call  la  hereby  made  a  part  of 
this  paragraph,  and  Is  matted  'PliUntlffs' 
Exhibit  B.' 

"(131^)  Said  Dotice  was  sent  nnder  and 
pursuant  to  the  by-laws  of  said  Derby  Rub- 
ber Company.  The  by-law  relating  to  th« 
calling  of  special  stockholders'  meetings  la 
as  follows:  'Special  meetings  of  the  atock- 
holders  of  said  corporatlcHi  may  be  held  at 
any  time  upon  notice  hereinbefore  specified, 
and  the  secretary  or  president  shall  glre  such 
notice  upon  the  request  In  writing  of  stock- 
holders holding  two  hundred  (200)  shares  of 
the  capital  stock  of  said  corporation  calling 
for  such  special  meeting,  and  shall  specify 
therein  the  object  and  pnrpose  of  said  meet- 
ing,' 

"(14)  That  pursuant  to  the  call  and  notice 
aforesaid  a  special  stockholders'  meeting  of 
said  Derby  Rubber  Company  was  held  at  the 
time  and  place  named  In  said  call,  at  which 
a  vote  was  passed,  by  the  terms  of  which 
the  action  of  the  directors  of  said  company 
In  leasing  and  agreeing  to  sell  the  property 
described  In  Exhibit  D  to  said  Max  Loewen- 
thal  was  confirmed,  ratified,  and  approved. 
A  copy  of  said  vote  Is  hereby  annexedt  and 
made  a  part  of  this  complaint  and  para- 
graph, and  Is  made  plalntiflb'  Exhibit  C. 

"(15)  Said  lease  and  agreement  to  sell  were 
duly  recorded  npon  the  land  records  of  the 
town  of  Shelton  (m  the  14tta  day  of  May, 
1895. 

"(16)  Acting  under  and  pursuant  to  the  au- 
thority conferred  by  the  votes  aforesaid, 
Henry  Atwater,  the  president  of  said  com- 
pany, did  on  the  9th  day  of  May,  1895.  exe- 
cute In  the  name  of  said  Derby  Rubber  Com- 
pany a  certain  written  lease  and  agreement, 
by  the  terms  of  which  the  said  Derby  Rub- 
ber Company  leased  Ita  property,  real  and 
personal,  described  in  Exhibit  D,  to  the  said 
<  Max  Loewenthal.  A  copy  of  said  leeae  foii 
agreement  is  hereby  annexed,  and  made  a 
part  of  this  complaint  and  paragraph,  and  la 
jnade  plaintiffs'  Ilxhiblt  D. 

"(17)  The  aald  Derby  Rubber  Company 
and-  the  said  directors  and  stockholders 
thereof  Intended,  by  the  action  taken  by 
them,  to  abandon  the  business  for  which  said 
<»mpany  was  created  for  and  during  the 
time  mentltmed  In  said  lease,  and  to  place 
its  factory,  tools,  and  machinery  from  and 
out  of  ita  poBseBsion  and  control,  so  that  dur- 
ing the  term  of  said  lease  the  business  for 
which  said  corporation  was  organized  could 
not  be  carried  on  by  said  corporation  in  the 
premises  described  In  said  lease. 

"(18)  Neither  the  stockholders  nor  direct- 
ors who  voted  to  make  said  lease  and  agree- 
ment expected  thereby  to  wind  up  the  af- 


fairs of  aald  company  ao  long  as  the  property 
described  fn  said  lease  should  be  In  the  pos- 
session of  the  said  Max  Loewenthal,  nor  did 
they  expect  to  distribute  among  the  atock- 
holdera  of  aatd  company  any  of  ita  assets  de- 
scribed in  aald  lease  and  contract,  except 
the  »nt  that  would  be  pforaUe  under  tiie 
terms  of  aald  lease. 

"(10)  The  atockholders  and  dlrectora  who- 
voted  in  favor  of  aald  lease  and  •agreement 
did  expect  thereby  that  If  the  said  Max  Loe- 
wenthal purchased  said  property  under  said 
agreement,  that  thereupon  said  corporation 
should  be  dissolved,  and  that  all  of  the  prop^ 
erty  described  in  aald  leaae  should  thereupon 
be  sold  and  conveyed  to  the  aald  Max  Loe- 
wenthal at  the  pri(%  which  should  be  fixed 
and  determined  ap<m,  purauant  to  the  condi- 
tlona  named  in  said  leaae  and  agreement. 

"(20)  On  the  said  lOtfa  day  of  May,  1895. 
the  capital  stock  of  said  corporation  was- 
fully  paid  op.  The  value  Ita  property  de- 
scribed In  Exhibit  D  was  from  twenty-4ve- 
thousand  to  forty  thousand  dollars  ($25,000 
to  f40,(XX)),  and  It  had  personal  property  not 
Included  In  said  lease  to  the  value  of  eight 
to  fifteen  thousand  dollare  ($8,000  to  $15.- 
000),  the  larger  portion  of  which  personal 
property  was  at  the  date  of  said  lease  un- 
certain In  amount,  and  contingent  on  the  set- 
tlement of  the  accounts  between  said  rubber 
company  and  said  Rubber  Reclaiming  Com- 
pany mentioned  in  paragraph  8,  of  which 
amount  — ■ —  dollars  has.  sbice  been  re- 
ceived, and  haa  been  divided  among  the 
stockholders. 

"(21)  On  the  10th  day  of  May,  1895,  said 
corporation  was  entirely  solvent,  and  Its  In- 
debteilnesa  did  not  exceed  one  hundred  dol- 
lars ($100). 

"(22)  On  aald  date  the  said  Derby  Rubber 
Company  could  not  have  carried  on  the  busi- 
ness for  which  it  was  oi^anlzed  successfully 
and  with  profit  to  ita  etotkholdera  without 
additional  capital,  and  on  said -date  the  di- 
rectors and  stockholders  of  aald  rubber  com- 
pany who  voted  In  favor  of  said  lease  and 
contract  Exhibit  D  were  unwilling  to  Invest 
further  capital  In  said  business,  and,  no  oth- 
er person  offering  to  furnish  the  additional' 
capital  needed  to  carry  on  said  business  with 
profit  to  said  corporation.  It  was  the  judg- 
ment of  said  directors  and  stockholders  who 
voted  to  make  such  lease  and  contract  that 
Buch  contract  and  leasing  was  the  most  prof- 
itable use  to  which  the  plant  of  aald  com- 
pany could  then  be  put. 

"(23)  The  plaintiffs  did  not  attend  said 
stockholders'  meeting  of  May  15th,  nor  did 
they  hare  any  knowledge  or  notice  of  the 
action  which  was  In  fact  taken  at  said  meet- 
ing, or  of  the  action  taken  at  said  directors' 
meeting  of  May  9,  189S,  except  such  as  was 
contained  In  said  notice.  Exhibit  A.  Within 
a  month  after  said  meeting,  and  upon  learn- 
ing of  the  action  taken  thereto,  the  plaintiffs 
consulted  connset  in  reference  to  their  legal 
rights  as  stockholders,  and  on  the  20th  day 


Digitized  by 


Google 


Ctinn.) 


BABTHQf^A(£W.T.  OEB^T  BUBBEB  GO. 


of  July,  1895,  said  counsel  notifled  the  Bald 
Derby  Rubber  Company  that  he  had  been 
retained  to  bring  suit  to  have  said  lease  set 
aside.  The  plaintiffs  did  not  consent  to  the 
e:CecuUon  of  said  lease,  nor  did  they  approve 
of  the  same,  unless  such  consent  and  ap- 
proval can  be  Inferred  from  their  neglect  to 
attend  said  stockholders'  meeting,  and  op- 
pose the  making  of  said  lease  and  agree- 
ment, and  unless  sach  consent  can  be  fur- 
ther Inferred  from  their  silence  from  May 
15.  18&1.  to  July  29,  1894. 

"(24)  That  it  is  the  desire  and  the  wish  of 
the  plaintiffs  and  other  stockholders  of  said 
Derby  Rubber  Company  owning  eight  hun- 
dred and  forty-four  (844)  shares  of  its  orig- 
inal stock  that  said  company  shall  conduct 
the  business  for  which  It  was  organized,  and 
for  that  pnrpose  to  use  and  control  the  prop- 
erty owned  by  it,  and  which  is  not  in  the 
possession  of  the  United  States  Rubber  Re- 
claiming Works;  and  that  they  are  prevent- 
ed from  M  Aoiag  trom  the  facta  above 
stated. 

"(25)  On  the  1st  day  of  June,  1895,  said 
Max  Ijoewenthal  took  possession  of  the  prop- 
erty described  In  said  Exhibit  D,  and  by  him- 
self or  his  lawful  assigns  has  ever  since  re- 
tained possession  of  said  premises,  aad  has 
performed  on  his  part  all  the  conditions,  pro- 
visions, and  Btlpulatlons  contained  in  said 
Exhibit  D.  And  at  the  date 'hereof,  by  as- 
signment of  said  Exhibit  D,  the  premises  de- 
scribed therein  are  in  the  possession  of  said 
Max  Loewenthal,  Nathan  Kauffman,  and 
Theodore  S.  Bassett,  partners  ia  bosinesB  un- 
der the  firm  name  of  the  United  States  Bob- 
ber Reclaiming  Works. 

"(26)  That  on  the  9th  day  of  August,  1895, 
the  directors  and  the  majority  of  the  stock- 
holders were  the  same  as  those  who  had  voted 
in  favor  of  making  said  Isas^  and  on  said 
date  they  believed  that  said  lease  and  agree- 
raent  should  continue  in  full  force  and  effect 
as  made,  and  for  that  reason  they  would  not 
have  voted  to  cancel  or  set  aside  the  same  had 
the  plaintiffs  or  any  other  minority  stockhold- 
ers requested  them  so  to  do,  but  they  would 
have  refused  to  comply  so  to  do  for  the  reason 
stated.  And  because  of  that  fact  the  plain- 
tiffs did  not  request  them  to  take  any  steps 
to  have  said  lease  and  agreement  set  aside  and 
■declared  null  and  void. 

"The  plaintiffs  claim:  (1)  An  order  citing  in 
such  shareholders  of  said  Derby  Rubber  Com- 
pany as  omit  to  join  with  the  plaintiffs  and 
the  defendants  therein,  and  that  the  lease  and 
.agreement,  Exhibit  D,  be  declared  null  and 
void.  (2)  That  the  said  Max  Loewenthal,  Na- 
than Kauffman,  Theodore  S.  Bassett,  and  such 
other  person  or  persons  who  may  constitute 
the  co-partnership  of  the  United  States  Rub- 
ber Reclaiming  Works,  be  required  to  surren- 
der said  lease  and  the  possession  <tf  the  prop- 
erty now  held  by  them  and  owned  by  the  said 
Do-by  HubbCT  Company.  Such  other  or  fur- 
ther orders  in  the  premises  as  may  be  neces- 
M17  to  fully  protect  the  rights  of  the  plain- 


tiffs, and  to  carry  into  effect  such-orders  an 
the  court  may  see  fit'  to  pass  in  the  premises." 

"Exhibit  A. 

"May  9th,  1895.  A  meeting  of  the  directors 
of  the  Derby  Rubber  Company  was  held  at 
the  office  of  said  company  at  Derby,  4  o'doefc 
in  the  afternoon  of  said  day,  pursuant  to  no- 
tice given  May  7th,  1885.  R.  M.  Bassett,  H. 
p.  Wanning,  Henry  Atwater,  T.  S.  Bassett, 
and  T.  W.  Bassett,  behig  a  full  board  of  di- 
rectors, present  The  minutes  of  the  last  di- 
rectors' meeting  were  read,  and  approved.  Mr. 
R.  M.  Bassett  reported  that,  as  agent  appoint- 
ed by  the  direct(«8  of  this  company,  witn 
power  to  caned  the  lease  with  the  Rubber 
Beclaiining  Company,  he  has  carried  out  the 
instructions  delegated  to  him  by  the  board  ot 
directors  of  the  Derby  Bnbber  Co.,  and  pre- 
sents for  record  the  agreement  executed  at 
meeting  of  the  stockholders  of  the  Rubber  Re- 
claiming Company  between  this  company  and 
the  lessees,  whereby  the  several  leases  are  can- 
celed, and  a  copy  of  the  agreement  la  Altered 
on  contnict  book  of  this  company,  on  page 
No.  51-G2,  etc.  On  motion  it  was  voted: 
'Whereas,  a  lease  of  the  plant  and  works  of 
the  Derby  Rubber  Company  with  Max  Loew- 
enthal has  been  presented  to  the  board  of  di- 
rectors of  this  company  tor  action  upon  the 
same:  nierefore.  be  it  reecdved,  that  the  com- 
pany aeo^t  and  cany  out  the  said  lease  in  ac- 
cocdance  tberawltb,  and  that  tbe  presldeiit  of 
this  company,  Mr.  Henry  Atwater,  be, -and  he 
Is  her^,  appf^ted  Bvedal  agent;  with  foil 
powoc  and  anthwltT  to  execute  lease  of  tiie 
Derby  Rubber  Oom^uy  plant  to  Max  Zioew- 
entbal,  of  New  Tork,  in  accordance  tberewtOi, 
and  that  the  said  lease  recorded  ,  on  tiw 
contiact  hock  €t  this  company.'  N«  othor 
business,  the  pweting  adjonmed.  Attest: 
Theo.  W.  BassettI  Secretary."* 

"Plaintiffs'  Exhibit  a 

'7>erby,  Conn.,  Mi^  lOtb,  1899.  Special 
Stockholdm*  Meeting  of  the  Derby  Rubber 
Company.  Call. ,  Dear  Sir:  Notice  Is  hereby 
glTen  that  a  special  stockholders*  meeting  of 
the  Dert^  Robber  Company  wHI  be  holden  at 
the  office  of  the  Rubber  Redalmlng  Woii£S 
Company,  In  the  town  of  Huntington,  on 
Wednesday,  Mi^  iStb,  1896,  at  8:80  p.  m.,  for 
the  purpose  of  confirming  the  action  of  the  di- 
rectors In  the  execatitm  of  lease  on  tbe  plant 
of  the  Dert^  Rnbbor  Oompany,  and  to  do  any 
business  pertaining  thereto  and  proper  to  be 
done  at  said  meeting.  Theodore  W.  Basset^ 
Secretazy.** 

"Exhibit  a 

"Special  Stockholders*  Meeting.  May  15, 
1895. .  Pursuant  to  the  foregoing  notice  a  meet- 
ing of  the  stockholders  of  the  Derby  Rubber 
Company  was  held  at  the  former  office  of  said 
company  In  the  town  of  Huntington  on  the 
IGth  day  of  May,  1895,  at  3:30  o'clock  hi  the 
afternoon.  The  following  stockholders  were 
present  or  by  pnny:   H.'A.  Haugh;  B.  M. 
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BaBsett;  T.  B.  Baasett;  Hemr  Atwater;  W.  F. 
Askam;  Oarrle  B.  Woodnum;  Caroline  W. 
Bassett;  R.  W.  Blake,  by  T.  S.  Baasett,  proxy; 
H.  F.  Wanning.  l)y  R.  M.  Baasett,  proxy.  The 
following  resolutlcm  was  then  offered:  'Wbere- 
as,  the  lease  heretofore  existing  between  this 
company  and  the  Rubber  Reclaiming  Company 
has  been  canceled  and  terminated  by  the  mu- 
tual consent  of  both  parties;  and  whereas,  the 
Derby  Rubbw  Co.  has  not  sufficient  cash  cap- 
ital to  engage  In  the  business  of  reclaiming  old 
rubber  on  Its  own  account;  and  whereas,  Mr. 
Max  Loewenthal,  of  the  city  of  New  Yoift,  la 
deslRHU  of  engaging  in  said  business,  and-of 
leasing  tlie  plant  of  this  company  for  said  pur- 
pose; and  whereas,  at  a  meeting  of  the  board 
of  directors  <a  this  corp<mitlon  hdd  cm  May 
9th,  189^  at  which  all  of  the  directors,  to- 
gether with  Geo.  O.  Schneller  and  Max  Loew- 
enthal, WOTe  iHreeent,  a  lease  of  the  plant  of 
the  Derby  Bobber  Go.  to  the  said  Loewenthal 
was  piewntod,  and  approTed  of  by  said  board 
of  dlrectms,  and  Bmty  Atwater  was  appoint- 
ed an  ageat  of  Hils  company,  with  full  power 
and  autiKKlty  to  encute  said  lease  on  b^utlf 
of  the  DeriDy  Bobbor  Co.;  aiiA  whoeas,  after- 
war^  on  the  10th  day  of  Bfay,  1805,  said 
Unse  •witb  the  said  LoeweDQul  was  duly  ex> 
ecuted  by  Henrjr  Atwater  on  behalf  of  tbo 
Derby  Rubber  Oo.  and  said  Loewenthal  for 
Umsdf:  Therefore,  be  it  resolved,  that  said 
lease  of  the  plant  of  this  corporation  witb  the 
said  Max  Loewenthal,  executed  on  the  10th 
day  of  May,  1895.  by  Benry  Atwater  In  behalf 
of  this  corporation,  is  hereby  approved,  rati- 
fied, and  conflrmed  in  all  reepecta,  and  Is  here- 
by declared  to  be  binding  upon  this  corpora- 
tion, and  the  actkm  of  the  board  of  dlrectms 
In  maUng  wath  lease  la  hereby  approved  and 
railfled.*'* 

••Exhibit  D. 

**Thl8  Indenture,  made  the  10th  day  of  May, 
one  thousand  eight  hundred  and  uinety-flve, 
by  and  between  the  Derby  Rubber  Co.,  a  cor- 
poration organized  under  ttie  laws  of  the  state 
of  Connecticut,  party  of  the  first  part,  and 
Max  Loewenthal,  par^  of  the  second  part, 
witneeseth: 

"First  That  the  said  party  of  ttie  first  part 
bath  letten,  and  by  these  presents  does  grant, 
donlse,  and  lease,  unto  Max  Loewenthal,  the 
party  of  the  second  part,  the  following  de- 
scribed premises:  (1)  All  that  certain  piece  or 
parcel  of  land  situated,  lying,  and  being  In 
the  borough  of  Shelton,  town  of  Huntington, 
and  state  of  Connecticut,  on  the  easteriy  side 
of  the  Onaatonlc  Water  Co.'s  main  canal, 
bounded  northerly  by  land  of  t^e  Star  Pin 
Company,  easterly  by  the  Housatonlc  river, 
southerly  by  land  of  the  Derby  Qas  Ctwnpany, 
and  westerly  by  a  line  thlr^T  feet  easterly 
from  and  parallel  with  the  westerly  face  of  the 
easterly  wall  of  said  main  canal,  said  lot  be- 
ing seventy-five  feet  wide,  and  extending  from 
said  line  thir^  feet  from  said  wall  to  the  river, 
the  land  betweai  said  westerly  line  and  said 
anal  bdng  reserved  by  said  water  company 


as  and  for  a  way  for  the  use  ot  the  owners 
and  occupiers  of  land  along  said  canal,  the 
said  way  to  remain  forevn  open  and  unln- 
cumbered  for  snch  a  road  and  way,  and  toe 
the  use  of  a  steam-railroad  track  thereon,  sab- 
etantlally  as  now  existing,  subject  only  to  the 
necessary  use  to  conduct  water  frwi  said 
canal  to  the  above-described  land  for  power, 
in  a  properly  otnstructed  fiume,  under  the  di- 
rection of  the  engineer  of  said  water  comitany; 
said  land  having  all  the  Hj^ts  and  being  sub- 
ject to  all  the  obligations  Ui  and  coocemlng 
the  party  wall  between  the  land  above  de- 
scribed and  the  land  of  the  Derby  Oas  Com- 
pany, fully  described  and  set  forth  in  an 
agreement  between  the  Derby  Gas  Co.  and  the 
Derby  Rabber  Company,  dated  June  24th, 
1SS9,  and  recorded  on  the  same  day  In  Vol- 
ume 26  of  HunttngtcHi  Land  Rec<»ds,  pages 
299  to  S02,  to  which  reference  is  hereby  made 
tat  a  more  pertlciilar  description;  and  subject 
also  to  covenant  mnnlug  with  the  land  for  an 
annual  rent  of  four  square  feet  of  permanent 
water,  at  the  rate  of  two  hundred  and  fifty 
dollars  for  each  square  foot,  contained  In  the 
aforesaid  agreemoit  betwera  the  Derby  Gas 
Company  and  the  Derby  Rabber  Company, 
dated  and  recorded  as  aforesaid,  said  water 
rent  being  a  lien  on  the  land.  (2)  Also  all 
that  certain  otlier  piece  or  pared  of  land  ly- 
hig  and  being  in  said  town  of  Shelton  between 
the  canal  of  the  Ousatonic  Wat»  Company 
and  the  Housatonlc  river,  and  next  northerly 
of  the  manufacturing  estaUlshment  of  Wil- 
cox A  Howe,  and  bounded,  butted,  and  de- 
scribed as  follows,  viz.:  'Commencing  at  a 
point  thirty  feet  northeasterty  of  the  canal  of 
the  Ousatonic  Wat^  Company,  which  said 
point  Is  at  the  northwestelly  comer  of  land 
deeded  by  said  water  company  to  William 
Howe;  thence  northwesto-ly,  parallel  with  the 
southerly  face  ot  the  northerly  wall  of  said 
canal,  and  thirty  feet  distant  therefrom,  and 
northeasterly  of  said  face,  seventy-five  feet; 
-thence  northeasterly,  parallel  witb  and  sev- 
enty-five feet  distant  from  the  northerly  and 
main  pt^on  of  said  William  Howe's  north- 
westerly line,  to  the  Hodsatonlc  ilver,  about 
(me  hundred  and  seven^-slx  feet;  thHice 
Boutheastwly,  parallel  *  with  said  canal  and 
said  first  line,  el«^ty-two  feet,  to  the  n<nlh- 
easterly  line  of  William  Howe's  land  at  this 
point;  thence  sonth.westerly  about  forty  feet 
along  said  WUUam  Howe's  land,  to  an  angle 
In  the  same;  tbence  northwesterly  along  said 
Howe's  land  nevm  feet;  thence  southwest- 
edy  al<ng  said  William  Howe's  land  and  the- 
n(Hlhwesterly  line  one  hundred  and  thirty-elx 
feet,  to  the  point  of  departure.'  Said  deeorlb- 
ed  land  is  abutted  southeasterly  and  north - 
westeriy  by  land  now  or  formerly  of  said 
Ousatonic  Water  Co.,  northeasterly  by  th& 
Housatonlc  river,  and  southwesto-ly  by  land 
now  or  formerly  of  William  Howe.  Also  the- 
equal  and  undivided  half  of  the  fioo-*  gates 
and  aqueduct  or  flume  conducting  water  from 
the  canal  of  said  water  company  acroas  said 
strip  ot  land  thirty  feet  wide  between  the 
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tbore-^escrlbed  land  and  lald  cftoal;  uiA  also 
the  equal  and  nndlrided  rl^t  fn  ndd  aqmOnct 
or  nceway  omdiictlng  water  across  tl»  land 
than  described  In  continuation  of  the  aqoe- 
dnet  crossing  said  thirty-foot  strip  of  land,  and 
tmmlDg  for  one  hundred  and  Oilrty-slx  feet 
along  the  dividing  line  between  the  land  be- 
fore described  and  said  land  of  William  Howe^ 
cseepting  therefrom  any  water  wheel  or 
wheels  or  other  devices,  the  property  of  said 
WOUam  Howe  or  his  lessees  hi  said  agree- 
ment, if  any  there  he;  and  also  an  ri|^  ac- 
qolred  by  the  party  of  the  first  part  In  and  to 
Btid  strip  of  land  thirty  feet  wide  lying  be- 
tween the  land  hmin  described  and  said 
canal;  and  also  bU  xii^  wfaldi  the  said 
party  ct  the  first  part  has  of  onght  to  have  to 
take  water  frmn  said  caml  for  power  on  the 
land  h»elDbefore  described;  and  also  all 
ri^ts  exlsUng  hi  fitvor  of  said  par^  of  the 
first  part,  as  assignee  1^  Tarlotis  mesne  as- 
slsunents  of  a  certain  contract  between  said 
Oosatonlc  Water  Oompany  and  the  Stpring 
Horseshoe  Company,  dated  March  5,  1881,  and 
recorded  bi  Himtliigtoa  I<and  BecMds,  vol. 
SO,  pagM  SSS  to  847,  the  raceway  ertendlng 
from  the  canal  of  the  Oosatonlc  Water  Ocnn- 
pony  to  the  tract  of  land  herein  described; 
thence  along  the  southerly  line  of  said  tract 
oC  land  to  the  Hoosatonle  river;  and  also  flie 
ose  <rf  the  water  in  said  raceway  Is  snbject  to 
the  terms  and  condlttons  of  a  certain  contract 
attend  Into  by  and  betweoi  the  Onsatonic 
Water  Company  and  tiie  Si»ring  HorseAoe 
Company,  bearing  date  March  6, 1881,  and  re- 
corded In  Huntington  Land  Records,  Voltune 
20,  pagee  888  to  848.  W  Together  .with  the 
iKdldlnga  erected  oi  Qie  tracts  at  land  herein- 
before described,  and  «ed  by  the  party  of  the 
lint  part  la  connection  with  the  badness  here- 
toft«e  carried  m  by  It  And  (4)  the  entire 
plant  of  the  mbber  business  of  the  said  party 
of  the  first  pari;  Inciudtaig  the  macUnery, 
tofda,  hiqplements,  chattels,  posonal  property, 
and  ^ectB  contained  In  the  buildings  or  on 
said  premises,  with  the  appurtenances,  for  the 
term  be«fainb^  at  the  date  hereof,  and  wpis- 
iDg  on  the  first  day  of  June,  one  thousand 
tSgbt  hoDdred  and  nlnety-slx,  at  the  yeariy 
rent  or  sum  of  two  thousand  five  hundred  dol- 
lars, to  be  paid  In  equal  qoarterly  payments^ 
commencbig  on  the  first  day  of  September, 
1890,  one  thousand  eight  hundred  and  nlnety- 
flre,  and  contlnnlng  thereafter  on  the  first  days 
of  Decembor,  ttardi.  and  June  dating  the 
oontlnnance  of  Ihls  lease,  or  of  sny  renewal 
thereof:  iwovMed,  Qiat  tiie  p^od  beghming 
with  the  date  hereof  and  expiring  June  Ist, 
ISec^  DO  rent  shall  be  paid,  imless  the  party 
of  the  seccmd  part  shall  daring  that  period 
operate  the  plant,  in  whldi  case  he  shall  pay 
tile  sum  Dt  one  btrndred  el^t  "/loo  dollars 
as  renL 

"Seomd.  In  consideration  of  the  premises 
and  fit  the  mutual  covenante  herein  contain- 
ed the  party  of  the  first  part  stipulates,  cove- 
nants, and  agrees:  (1)  That  It  is  the  owner 
In  fee  abnple  of  said  premises  beretiy  leased, 
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and  of  the  goods,  tihatt^  and  cffiects  now 
oontained  In  or  upon  the  premises.  ^  That 
there  are  no  liens  or  incumbrances  (same  as 
above  retdted)  of  any  kind  or  character  upmi 
the  aforesaid  premises,  or  upon  the  goods, 
chatty  or  ^ects  owiwd  by  tba  party  ot 
the  first  part,  and  hereby  leased.  W  That 
in  case  the  building  o^  .buildings  erected  on 
the  premises  hereby  leased  shall  be  partially 
damaged  or  entirely  destroyed  by  fire,  the 
same  shall  be  repaired  or  rebuilt  aa  speedl^ 
aa  possible,  at  the  «rpense  ot  the  party  <MF 
the  first  part;'  that  the  prrailses  and  bond- 
ings herein  leased  and  the  personal  prop- 
«rty  therein  contained  shall  be  Insored  tqr 
the  party  ot  the  first  part,  at  the  expense  of 
the  party  of  the  second  part  (4)  That  It 
will  Tpay  and  discharge,  when  the  same  shaU 
become  doe  and  pa:^ble,  all  taxes  and  as- 
sessments open  the  realty  hereby  leased. 
0)  That  the  said  party  of  the  second  part 
shall,  at  the  expiration  of  the  term  of  this 
lease,  or  of  any  renewal  thereof,  have  the 
^ptioa  of  purchasing  from  the  party  of  the 
first  part  the  premises  herein  leased,  and 
the  personal  p»^r^,  machinery,  fixtores, 
to(^  and  cbatteils  now  contained  In  or  open 
Btid  premises,  at  price  to  be  determined  up- 
on by  appndsement,  each  of  the  parties  here- 
to to  s^ect  an  appraiser,  and  in  case  of 
dlragreement  the  two  appraisers  so  chosen 
to  select  a  ttilrd;  the  dedsion  of  a  majority 
of  said  appraisers  to  be  oondustve  and  final. 
That  the  said  par^  tof  the  second  part,  his 
executors,  administrators,  or  assigns,  shall 
have  the  option  of  remaining  to  the  use  and 
occupation  of  said  premises  and  property  for 
another  year  after  Jnne  let  1896.  npon  the 
saihe  rent  torms.  and  conditions,  provided 
that  by  March  16.  1896.  he  or  they  shall.  In 
writing,  notify  the  party  of  the  first  van. 
Such  notice  shaU  Ipso  facto  eonstitnte  a  re- 
newal of  this  lease.  FurthemKwe,  the  party 
of  the  second  part  his  executors,  admlnlstra- 
t<H«,  or  assigns,  may  have  nine  additional 
such  extensions  of  use  and  occupation,  ot 
one  year  each,  upon  the  same  rent  terms, 
and  conditions,  hr  ^vlng  snch  notice  sevoity 
days  before  the  first  of  June  of  the  year  tai 
which  the  term  would  ei^lre  but  for  said  no* 
tice.  Bach  such  notice  shall  have  the  same 
force  and  eCFect  as  a  mutual  written  con- 
tract renewing  and  extending  this  agree- 
ment. In  addition  to  the  above,  the  party  of 
the  first  part  as  further  assurance,  agrees, 
on  receiving  such  notice,  to  execute,  ac- 
knowledge, and  deliver  to  the  par^  of  the 
second  p^  his  executors,  admlnlstratm, 
or  assigns,  a  formal  written  Instrument  of 
renewal  or  extension.  (6)  That  the  said 
party  of  the  second  part  on  paying  the  year- 
ly rent  as  hereinbefore  provided,  and  per- 
forming the  covenante  hereto  contained  and 
assumed  by  him,  shall  and  may  peaceatdy 
and  quietly  have,  hold,  and  oijoy  the  said 
demised  premises  tot  the  term  aforesaid. 

"Third.  The  said  party  of  the  second 
part  hereby  covenante  and  agrees:   (1)  To 
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pay  fbt  yearly  rent  am  hereinbefore  provided. 
(2)  To  pay  and  discharge  durlnc  the  continn- 
ance  of  this  lease,  or  of  any  renewal  thereof, 
all  personal  taxes  which  may  be  imposed  or 
assessed  upon  the  personal  property  hereby 
leased,  all  Insurance  premiums  thereon,  and 
all  charges  levied  or  Imposed  for  the  use  of 
water  In  connection  with  -the  bu^ess  to  be 
carried  on  by  him  on  said  pr^nlses:  pro- 
vided, that  he  shall  not  be  chargeable  with 
such  charges  for  the  use  of  Sttch  water  till 
June  1st,  1896.  (3)  To  acc^t  the  lease  of 
the  premises  taa«lnbefore  described,  subject 
to  the  terms  and  conditions  and  to  the  cove- 
nants and  provisions  hereinbefore  mention- 
ed. (4)  At  the  exjitlration  of  uld  term  to 
quit  and  surrender  the  premises  In  aa  good 
state  and  condition  as  reasonable  use  and 
wear  thereof  will  permit,  damages  by  the 
elements  excepted.  It  Is  mutually  under- 
stood and  agreed  that  the  covenants  and 
agreements  contained  In  the  foregoing  lease 
shall  be  binding  upon  and  shall  inure  to  the 
benefit  of  the  respective  parties  hereunto, 
and  their  successon,  executors,  admhilBtra- 
tors,  and  assigns. 

"In  witness  whereof  the  said  party  of  the 
first  part,  by  Its  president  and  agent,  Henry 
Atwater,  specifically  authcunzed  thereto  by 
the  board  of  directors  of  said  corporation, 
hath  caused  this  indenture  to  be  subscribed 
with  its  corporate  name,  and  the  corporate 
seal  thereof  to  be  hereto  affixed  to  dnpll- 
catea,  on  the  day,  month,  and  year  first  above 
written.  And  the  said  party  of  the  second 
part  also  on  said  day  hath  hereunto  set  his 
hand  and  seal. 
"Sealed  and  delivered  in  presence  of 

"Wm.  D.  Bishop. ' 

"M.  Kennelly. 

"The  Derby  Rubber  Company, 
"By  Henry  Atwater, 
"President  and  Agent  Spedally . 
Authorized.    [L.  S.] 

"A.  B.  Atwood. 

"Edward  F.  a  Glegg. 

*'Maz  Loewenthal.  S.]** 

Amaidment  to  Complaint. 

"By  consent  of  court,  the  plaintlfTs  hereby 
amend  their  complaint  as  follows: 

"(1)  Paragraph  8  of  the  amended  complaint 
Is  amended  by  adding  thereto  the  following: 
,  'Said  lease  to  said  the  Rubber  Reclaiming  C<Hn- 
pany  also  contains  an  optional  contract  of 
purchase  of  said  property  by  said  Rubber  Re- 
claiming Company,  and  a  copy  of  said  lease 
and  contract  of  said  Derby  Rubber  Company 
.  to  said  Rubber  Reclaiming  Company  Is  hereto 
attached,  and  made  part  of  tills  paragraph  and 
complaint,  and  marked  "Exhibit  E."  * 

"(2)  Add  the  following  section:  '(S^^  The 
plaintlfT  Bartholomew  became  a  stockholder 
in  said  Derby  Rubber  Company  August  15th, 
ISM.' 

"PUlntiffs'  Exhibit  B. 

"This  Indentore,  made  the  12th  day  of  June, 
A.  D.  one  thousand  eight  hundred  and  ninety- 


one,  by  and  between  the  Dwby  Bnbb»  Oom< 
pany,  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Connecticut,  party  ot  the 
first  pajtt,  and  the  Rubber  Redalming  CcHn- 
pany,  a  corporation  duly  organized  under  the 
laws  of  the  state  of  New  Jersey,  party  of  the 
secmd  part,  witnesseth: 

"First,  niat  the  said  party  of  the  first  part 
hath  letten,  and  by  these  premises  does  grant, 
demise,  and  lease,  unto  the  Rubber  Reclaim- 
ing Company,  the  party  of  the  second  part, 
the  following  described  premises:  (1)  All  that 
certain  piece  or  parcel  of  land  situated,  lying, 
and  being  In  the  borough  of  fihdton,  town  of 
Huntington,  and  state  Connecticut,  on  the 
westerly  side  of  the  Oosatonic  Water  Com- 
pany's main  canal,  boonded  northerly  by  land 
of  the  Star  Phi  Cunpany,  eaatwly  by  the 
Honsahudc  liver,  soutb^rly  by  land  oi  the 
Derby  Gas  Company,  and  west«-ly  by  a  line 
thirty  feet  easterly  from  and  parallel  with  the 
westerly  face  ot  the  easterly  wall  ot  said 
mate  canal,  said  lot  being  seventy-five  feet 
wide,  and  extending  from  said  line  thirty  feet 
from  said  wall  to  the  river,  the  land  between 
the  westerly  line  and  said  canal  bebig  reserv- 
ed by  said  water  company  as  and  for  a  way 
for  the  qse-of  the  own»8  and  occupiers  of  land 
along  said  canal,  titie  sald.way  to  remain  for- 
ever open  and  nnlncnmbeEed  for  sodi  a  toad 
and  way,  and  Cor  the  use  <tf  a  ateam-failroad 
track  thereon,  substantially  as  now  exlsthig, 
siAJect  only  to  the  necessary  use  to  conduct 
water  from  said  canal  to  the  above-described 
land  for  power  In  a  ^-operly  constrocted 
flume,  under  Uie  direction  of  the  engineer  of 
said  water  company;  said  land  having  all  the 
righto  and  bdng  subject  to  all  the  (^ligations 
In  and  ooncenUng  the  part?  wall  between  the 
land  above  described  and  the  land  of  the  Derby 
Gas  Company,  fully  described  and  set  forth  In 
an  agreouent  betweai  the  Derby  Gas  Com- 
pany and  tbe  Derby  Rubbw  Company,  dated 
Jane  21,  1889,  and  recorded,  cm  tite  same  day 
In  Volume  26  of  Hundngton  Land  Records, 
pagcfl  299  to  S02,  to  which  reference  ia  baxbj 
made  for  a  more  particular  description,  and 
subject  also  to  a  covenant  running  wltli  the 
land  fw  an  annual  rent  ctf  four  square  feet 
of  pen&anent  watK,  at  the  rate  of  two  hundred 
and  fifty  dollars  for  each  square  foot,  con- 
tained in  the  aforesaid  agreement  between  the 
Herby  Gas  Company  and  the  Derl^  Rubber 
Company,  dated  and  recorded  as  aforesaid,  said 
water  r&xt  being  a  Hen  m  the  land.  (2)  Also 
all  that  certain  other  piece  -or  pared  ot  land 
situated,  lying,  and  bting  la  said  town  of  Stan- 
ton, between  the  canal  ot  the  Onsahmlc  Water 
Company  and  the  Hoosatinilc  tivet,  and  next 
northerly  of  the  mannfactoring  eetabUshment 
ot  Wilcox  and  Howe^  and  bounded,  butted, 
and  described  as  ft^ows,  vis.:  *Commenclng 
at  a  pohit  thirty  feet  northeasterly  of  the 
canal  of  the  Ousatonlc  Water  Company,  which 
said  point  Is  at  the  northwester^  comer  of 
land  deeded  1^  said  water  omqnny  to  William 
Howe;  tiience  northwesteriy,  parallel  with 
the  8outh«-Iy  face  of  the  northerly  wall  ot  said 
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anal,  and  thirty  feet  distant  tlierefrom,  and 
□orthettst^y  of  said  fiiee,  Berenty-flre  feet; 
thence  northeasttfly,  parallel  with  and  eev- 
viity-flve  feet  distant  from  the  northerly  and 
main  portion  of  said  'V^lllam  Howe*B  nwth- 
westerly  Hue,  to  the  Hou^atonlc  river,  about 
one  boodred  and  seventy-six  feet;  thence 
-oatfaeasterly,  parallel  with  said  canal  and  said 
rirst  Ihie,  ^ghty-two  feet,  to  the  northeast- 
trly  line  of  Wllltam  Howe's  land  at  this  point; 
:h«ice  southwesterly,  about  forty  feet,  along 
said  William  Howe's  land,  to  an  angle  In  the 
same;  tlience  northwest^Iy,  along  said  Howe's 
land  and  the  northwesterly  line,  <me  hundred 
and  thir^-elx  feet,  to  the  point  of  departure.' 
Said  described  land  Is  abutted  southwesterly 
and  nraltrwestaly  by  land  now  or  formerly  of 
said  Ousa tonic  Water  Company,  northeaster- 
ly by  the  Hoosatonlc  ilver,  and  southeasterly 
land  now  or  formerly  of  William  Howe. 
Also  the  equal  and  undivided  half  of  the  head 
sates  and  aqueduct  or  flume  conducting  water 
fnm  the  canal  of  said  water  company  across 
<aid  strip  of  land  thirty  feet  wide  between  fhe 
above-described  land  and  said  canal;  and  also 
the  equal  and  undivided  right  In  said  aqueduct 
or  raceway  conducting  water  across  the  land 
above  described  In  oHitlnnation  of  the  aqne- 
•iTKt,  crossing  said  thirty-foot  strip  of  land,  and 
nmning  for  one  hundred  and  thlrty-sIx  feet 
along  tbe  dividing  line  between  the  land  above 
described  and  said  land  of  William  Howe,  ex- 
cepting therefrom  any  water  wheel  or  wbeels 
or  other  devlMS,  the  property  of  said  William 
Howe  or  his  lessees  In  said  aqueduct.  If  any 
there  be;  and  also  all  rights  of  way  and  all 
Tights  acquired  the  party  of  the  first  part 
la  and  to  said  strip  of  land  thirty  feet  wide, 
lying  between  the  land  herein  described  and 
njd  canal;  and  also  all  rights  wbldi  the  said 
party  of  tbe  fliat  part  has  or  ought  to  have  to 
lake  water  from  said  canal  for  power  on  the 
land  berelnbefore  described;  and  also  all  rights 
existing  In  favtyr  of  said  party  of  the  first  part 
as  assignee  by  various  mesne  assignments  of  a 
certain  c<Mitract  between  said  Ousatonlc  Wa- 
ter Oompany  and  tte  Spring  Horseshoe  Com- 
pany»  dated  March  6th,  1881,  and  recorded  in 
Huntington  Land  Records,  Volume  20,  pages 
338  to  347,  tbe  raceway  extending  from  the 
auial  of  the  Onsatonlc  Water  Oompany  to  the 
tract  of  land  herein  described;  thence  along 
the  southerly  Ihie  of  said  tract  ot  land  to  the 
Hoautonic  river;  and  also  the  use  of  water  In 
tsaid  raceway  Is  subject  to  the  terms  and  con- 
ditk»iis  of  a  certain  contract  entered  Into  by 
and  between  the  Onsatonlc  Water  Oompany 
and  the  Spring  Horseshoe  Company,  bearing 
date  March  5th,  1881,  and  recorded  in  Huntli^- 
too  Land  Records,  Volume  20,  pages  388  to 
313.  (3)  Together  with  the  buildings  erected 
on  tbe  tracts  of  land  hereinbefore  described 
and  used  by  the  party  of  the  first  part  In  con- 
nection with  the  business  heretofore  carried 
OB  by  It.  And  (4)  the  entire  plant  and  good 
wlU  of  the  rubber  business  of  the  stUd  party 
of  the  first  part,  including  the  madilnety,  tools, 
isnplement^  chattels,  persnul  proi^ty,  and  ^• 


fects  contained  in  the  buildings  on  said  prera- 
Ises,  and  more  particularly  ammoated  and 
desciibed  In  the  scfaednle  hereto  annexed  and 
made  part  herecrf,  marked  'Schedule  A,*  with 
the  appurtenances,  for  the  term  of  ten  years 
from  ^e  first  day  of  June,  A.  D.  one  thou- 
sand eight  hundred  and  ninety-one,  at  the 
yearly  rent  or  sum  of  six  thousand  and  forty- 
eight  dollars  ($6,048),  to  be  paid  In  equal  quar- 
terly payments,  commencing  on  the  first  day 
of  August,  eighteen  hundred  and  ninety-one, 
and  Continuing  thereafter  on  the  first  days  of 
February,  June,  August,  and  Novemb»  in 
each  and  every  year  during  the  continuance  of 
this  lease,  or  any  renewal  tiiereof. 
'  "Second.  In  consideration  of  tbe  premises 
and  of  the  mutual  covenants  herein  contain- 
ed, the  party  of  the  first  part  stipulates,  cove- 
nants, and  agrees:  (1)  That  it  is  the  owner 
in  fee  simple  of  said  premises  hereby  leased, 
and  of  the  goods,  chattels,  and  effects  enu- 
merated In  Schedule  A.  <2)  That  there  are 
no  liens  or  Incumbrances  (save  as  above  re- 
cited) of  any  kind  or  character  upon  the 
aforesaid  premises,  or  upon  the  goods,  chat- 
tels, and  effects  owned  by  the  party  of  the 
first  part,  and  hereby  leased.  (3)  That  In 
case  the  bulldlug  or  bnlkUngs  erected  <m 
the  premises  hereby  leased  shall  be  partially 
damaged  or  entirely  destroyed  by  fire,  the 
same  shall  be  repaired  or  rebuilt  as  speedily 
as  possible  at  the  expense  of  the  said  party 
of  the  first  part  That  the  premises  and 
buildings  hereby  leased  and  the  personal 
property  therein  contained  shall  be  Insured 
by  the  party  of  the  first  part,  at  the  exi)ense 
of  the  party  of  the  second  part.  (4)  That  It 
win  pay  and  dischatge,  when  the  sandfe  shall 
become  due  and  payable,  all  tax€s  and  as- 
sessntents  upon  the  realty  hereby  leased.  (6) 
That  the  said  party  of  the  second  part  shall 
at  the  expiration  of  the  term  of  this  lease,  or 
of  any  renewal  thereof,  have  the  option  of 
purchasing  from  the  party  of  the  first  part 
the  premises  hereby  leased,  and  the  personal 
property,  machinery,  fixtures,  tools,  and 
chattels  mentioned  and  described  in  said 
Schedule  A.  at  a  price  to  be  determined  upon 
by  appraisement,  each  of  the  parties  hereto 
to  select  an  appraiser,  and  In  case  of  dis- 
agreement the  two  appraisers  so  chosen  to 
select  a  third;  tbe  declsicm  ot  a  majority  of 
said  appraisers  to  be  conclusive  aud  final. 
(6)  That  the  said  par^  of  the  second  part, 
on  paying  the  yearly  rent  as  hereinbefore 
provided,  and  performing  the  covenants  here- 
in contained  and  assumed  by  it,  shall  and 
may  peaceably  and  quietly  have,  hold,  and 
enjoy  the  said  demised  premises  for  tbe 
term  aforesaid. 

"Thh^  The  said  party  of  the  second  part 
hereby  covenants  and  agrees:  (1)  To  pay 
the  yearly  rent  as  hereinbefore  provided.  (2) 
To  pay  and  discharge  during  the  continuance 
of  this  lease,  or  of  any  renewal  thereof,  all 
personal  taxes  Which  may  be  Imposed  or  as- 
sessed upon  the  persojial  property  herein 
leased,  all  Insurance  premiums  thereon,  and 
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all  chatSM  levied  or  Imposed  for  the  use  of 
vater  In  connecUoii  wltli  tbe  baslneea  to  be 
carried  on  by  It  on  said  premises.  (8)  To  ac- 
cept tbe  tease  of  the  premises  berelnbefwe 
described,  subject  .to  the  terms  and  condi- 
tions and  to  the  covenants  and  provisions 
hereinbefore  mentioned.  (4)  At  the  expira- 
tion of  the  said  term  to  quit  and  surrender 
the  premises  hereby  leased  In  as  good  state 
and  condition  as  reasonable  use  and  wear 
thereof  will  permit;  damages  by  the  elemrats 
excepted. 

"It  is  mutually  understood  and  agreed  that 
the  covenants  and  agreements  contained  in 
the  forcing  lease  shall  be  binding  upon  and 
shall  Inure  to  the  benefit  of  the  respective 
parUes  hereto,  and  their  successors  and  as- 
dgns.  In  witness  whereof  the  said  party  of 
the  first  part,  by  its  president  and  agent, 
Robert  N,  Bassett,  specially  authorized 
thereto  by  the  board  of  directors  of  said  cor- 
poration, bath  caused  tbis  Indenture  to  be 
subscribed  with  Its  corporate  name,  and  the 
corporate  seal  thereof  to  be  hereto  affixed 
to  duplicates,  on  the  day,  month,  and  year 
first  above  written.  And  the  said  party  of 
tbe  second  part  also  on  said  day  hath  by  Its 
president  and  agent,  N.  Chapman  Mitchell, 
specially  authorized  thereto  by  the  board  of 
directors  of  the  said  corporation,  the  Rub- 
ber Reclaiming  Company,  caused  this  said 
Indenture  to  be  subscribed  with  its  corpo- 
rate name,  and  the  corporate  seal  thereof  to 
be  affixed  to  said  duplicates. 
-  "Sealed  and  delivered  In  the  presence  of 
"Witnesses: 
"Wm.  C.  Atwater, 
"James  B.  Atwater. 

"Itae  Derby  Rubb^  Co., 

"By  Robert  N.  Bassett, 
"President  and  Agent  Spedally 
Authorized.  [Seal] 
""Dm  Rubber  Reclaiming  Co. 
"N.  Chapman  Mitchell, 

"FrealdenL  [jSeal.]** 

"Demurrer  of  Max  Ix>ewenthal  and  the  Unit- 
ed States  Rubber  Reclaiming  Works  to 

the  Complaint 

"The  defendants  Max  Loewenthal  and  the 
United  States  Rubber  Reclaiming  Works  de- 
mur to  the  amended  complaint  and  the  amend- 
ment thereto,  and  for  reasmu  of  demurrer  as- 
sign the  following,  viz.: 

"(1)  Because  upon  the  facts  therein  stated 
said  lease  and  contract  to  sell,  Exhibit  D, 
was  within  the  powers  of  the  Derby  Rubber 
Company,  and  was  duly  authorized  and  exe- 
cuted and  delivered  in  the  name  and  behalf 
of  said  company. 

"(2)  Because  upon  the  facts  therein  stated 
said  lease  and  contract.  Exhibit  D,  was  au- 
thorized by  a  majority  of  the  stockholders 
and  by  the  directors,  and  executed  in  good 
faith  for  the  best  Interests  of  said  Derby 
Rubl>er  Company,  and  that  no  stockholder 
opposed  said  lease  and  contract  at  tbe  meet- 
ing of  the  stockholders  duly  called  for  the 


purpose  of  ratifying  said  lease  and  contract 
"(8)  Because  it  does  not  ^pear  fnmi  said 
ocnnplalnt  that  these  defendants  had  any 
knoT^Iedge  of  any  opposition  to  said  lease 
and  contract  Exhibit  D,  oa  the  pari  of  any 
stockholder  In  said  rubber  company,  until 
long  after  the  executlcm  and  deUv^  of  said 
Exhibit  D,  and  possession  taken  thereunder, 
and  long  after  the  holding  of  said  stockhold- 
ers' meeting  mentioned  in. paragraph  14  of 
said  amended  complaint,  tIs.  natll  tiie  bring- 
ing of  OUs  suit 

"(4)  Because  the  plalntlfTs  are  estc^ped 
&om  claiming  that  said  lease  and  contract 
Exhibit  D,  should  be  canceled  and  set  aside 
because  they  did  not  attend  said  stockhold- 
ers' meeting  called  to  take  action  on  the 
same,  as  described  -in  said  amended  com- 
plaint, nor  make  any  objection  to  the  same 
which  was  brought  to  the  knowledge  of  any 
stockholder  In  said  Derby  Rubber  Company 
either  prior  to  or  at  said  stockholders*  meet- 
ing. 

"(JSi)  Because  upon  the  facts  stated  In  said 
compUlnt  the  plaintiffs,  and  each  of  them, 
are  estopped  from  now  objecting  to  said 
lease  and  contract  Exhibit  D,  and  from  main- 
taining suit  to  cause  the  same  to  be  set  aside. 

"(6)  Because  It  Is  not  alleged  hi  said 
amended  complaint  that  these  defendants  did 
not  act  In  the  most  entire  good  faith  In  mak- 
ing and  entering  Into  said  contract  and  lease, 
Exhibit  D.  but  it  does  i^pear  that  all  par- 
ties to  said  lease  and  contract  acted  In  entire 
good  faith. 

"(7)  Because  said  lease  and  contract.  Ex- 
hibit D,  ^inis  within  the  power  of  the  said 
corporation,  and  these  defendants  had  the 
right  to  presume  that  said  lease  and  contract 
was  properly  authorized. 

"(8)  Because  said  complahit  contains  no  al- 
legation of  damage  caused  or  threatened  by 
these  defendants  to  the  plaintiffs,  or  either 
of  them,  or  to  the  said  rubber  company. 

"(9)  Because  It  appears  from  said  com- 
plalnt  that  said  lease  and  contract,  ExhlUt 
D,  was  highly  advantageous  to  said  rabbo* 
company  and  the  piaintiflFs. 

"(10)  Because  It  sufficiently  appears  from 
said  amended  cnnplaint  that  said  lesse  and 
contract  Exhibit  D,  was  made  by  the  direct- 
ors and  stockholders  wifb  a  view  to  winding 
up  the  affairs  of  said  rubber  company,  and 
distributing  Its  assets  among  its  stockhold- 
ers. 

"(11)  Because  It  appears  &om  said  amend- 
ed complaint  and  the  amendment  thereto  that 
for  many  years  said  rubber  company  had, 
without  opposition  on  the  part  of  any  of  its 
stockholders,  leased  its  plant  by  a  lease  and 
contract  of  sale  substantially  the  same  as 
Exhibit  D,  viz.  Exhibit  E,  and  that  it  had 
become  Impracticable  for  said  rubber  com- 
pany to  make  any  other  profitable  use  of  its 
plant  than  by  leasing  as  in  Exhibit  D;  and 
that  said  company  had  abandoned  Its  busi- 
ness on  the  12th  day  of  June,  1891;  and  that 
tbe  plaintiffs  never  requested  any  different 
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eoodoct  of  Ms  attain  until  lone  after  the 
Btking  and  delivery  of  Bxblbit  and  poa- 
seBskm  thereunder. 

"(12)  Because  said  complaint  does  not 
state  any  cawe  o<  action  ag^nst  theae  d*- 
fOidants. 

"(13)  These  defendants  further  demur  ape- 
dally  to  paragraph  24  of  said  wunplalnt,  be- 
caose  It  Is  no  allegation  of  damage  that  the 
msJorMy  of  the  stock  of  said  rubber  company 
does  not  manage  the  affairs  of  said  company 
as  said  owners  of  a  mlnwlty  of  its  stock  de- 
ilre  and  wish. 

"(14)  And  these  defendants  demur  special- 
ly to  paragr^h  26  of  said  amended  com- 
plaint, because  upon  the  facts  stated  in  said 
complaint  the  directors  and  stoc^olders  of 
nid  rubber  company  had  no  right  to  cancel 
Of  set  aside  said  lease  and  contract,  Bxhlhlt 
D,  without  the  consent  of  these  defendants." 

*T>emtirrer  to  Prayer  tor  Relief. 

"These  defendants  demur  to  each  para- 
graph of  the  prayer  for  relirf: 

"(1)  Because  on  the  facts  stated  the  plain- 
tiffs are  not  entitled  to  the  relief  therein 
sooght. 

"(2)  Because  upon  the  facts  alleged  In  said 
amended  complaint  and  amendment  thereto 
tlie  plaintiCTs,  and  each  of  them,  are  not  en- 
tlUed  to  any  relief." 

T.  Hnnxer,  for  petitioners.  Bdwln  B.  Ga- 
gsx  and  Williams  8.  Downs,  for  leq^ondents 
Uax  LoewMitiial  and  the  United  States  Rob- 
ber Reclaiming  Works. 

ANDREWS,  a  J.  (after  stating  the  facts). 
Tbe  plaintiffs  are  a  mhiorl^  of  the  stock- 
bolders  of  the  Derby  Rubber  C>ompany.  They 
ask  that  a  certain  contract  called  a  lease  be- 
tween the  said  company  and  the  other  de- 
fendants be  set  aside  and  dedared  to  be  Told. 
The  record  shows  that  this  contract  was  made 
by  the  directors  of  the  company;  that  it  was, 
before  deliTery,  sobmltted  to  a  meeting  of  the 
stockholders,  dtily  called  for  that  purpose,  and 
that  by  a  unanimous  yote  of  the  stockholders 
fnaeat  at  that  meeting— being  a  majority  of 
ill-^t  was  affirmed  and  ratified.  Tbe  plain- 
tiffs,  although  dtily  notified  of  said  meeting, 
and  the  purposes  for  which  It  was  to  be  held, 
Tolnntaiily  remaned  away.  If  the  contract 
was  really  ultra  vires  of  the  corporation,  the 
plaintiffs  may  claim  that  it  should  be  set  aside. 
Tbe  contract  contains  an  option  to  the  lessees 
to  become  the  purchasers  of  the  property  at  a 
price  to  be  fixed  by  a  sort  of  arbitration.  The 
oMttplalnt  aTers  that  it  Is  the  Intention  of  the 
dlrectora  and  the  majority  stockholders,  In 
case  the  option  Is  used,  to  divide  the  money 
nceived  among  all  the  stockholders,  and  wind 
op  the  corporation.  As  a  conditioiuU  contract 
to  sell  the  property,  this  agreement  Is  not 
questioned,  nor  could  It  well  be  questioned.  It 
Is  competent  for  any  busloesB  corporation  to 
aeU  Its  property,  pay  Its  debts,  divide  Its  as- 
sets, and  wind  up  its  alTalrs.  Especially  is 
tbis  so  if  the  corporation  is  in  an  embarrassed 


condlUoiL  It  is  as  a  lease  for  10  years  with- 
out a  sale  that  the  contract  Is  said  to  be  ultra 
vires.  We  speak  of  the  contract  hereafter  as 
a  lease.  The  scde  Question  then  Is,  was  the 
vote  ratifying  tbe  lease,  and  so  the  lease  It- 
self, tiltra  vires  and  void?  We  are  Inclined  to 
think  the  lease  was  not  void.  The  leasee  Is 
to  continue  tbe  same  business  which  tbe  cor- 
poration was  organized  to  carry  on.  'The  lease, 
therefore,  is  not  a  change  in  the  business,  but 
only  a  change  in  the  management  of  the  buai- 
ness.  The  financial  condition  of  the  corporation 
Is  now  deiwessed,  and  Its  btisiness  cannot  be 
made  profitable  under  ito  own  management  for 
want  of  capltaL  Additional  capital  Is  not  avail- 
able. But  neither  the  directors  nor  the  majority 
stotAEholders  have  so  far  lost  confidence  in  the 
concern  as  to  be  willing  peremptorily  to  wind 
up  Its  affairs.  The  lease  was  entered  Into  as 
the  best,  perhaps  the  only,  means  of  carrying 
the  corporation  over  this  period  of  depression, 
and  in  tbe  meantime  obtaining  some  Income 
for  the  stockholders.  If  a  sale  takes  place.  It 
is  certain  that  the  property  will  be  worth  more 
In  <^)eration  than  If  left  Idle.  Su6b  leases 
have  repeatedly  been  sustained  by  the  courts 
of  equity.   Hie  case  of  Feetherstonbaugb  v. 

Co..  L.  R.  1  Bq.  818,  was  like  tbe  one 
in  hand  in  this:  Minority  stockholders  asked 
to  have  a  lease  of  the  entire  property  of  the 
corporation  set  aside.  That  company  was  in- 
corporated for  "the  workinci  preparation,  and 
sale  of  porc^n  clay,"  with  power  to  combine 
"mining  operations"  with  the  original  bualnass. 
After  a  period  of  nnsuccessful  working,  a  ma- 
jority ot  the  atockholders  voted  to  and  did 
lease  the  whole  of  the  works  and  buildings  of 
the  company  for  the  i>eriod  of  21  years.  It 
was  hdd  that  this  was  a  valid  lease,  not  be- 
yond the  power  of  the  company  to  make. 
The  vice  chancellmr,  Sir  William  Page  Wood, 
In  giving  the  opinion,  said:  "It  appears  to  me 
that  I  should  be  controlling  improperly  the 
effect  of  this  deed  if  I  did  not  allow  this  com- 
pany to  do  that  act  which,  through  the  medi- 
um of  their  directors,  they  have  done."  "Have 
the  company,  by  this  act,  which  they  Intend  to 
carry  into  effect,  eltho:  on  the  one  hand  aban- 
doned their  purposes,  or  on  the  other  hand  ex- 
ceeded their  pmrposes?  Have  they  done  either 
the  one  or  the  other?  It  appears  to  me  they 
have  not  abandoned  the  piuposes  of  the  com- 
pany. They  have  granted  a-  lease  for  twenty- 
one  years,  and  so  far  th^  have  agreed  to  take 
a  rent  for  their  property.  Instead  of  woriclng  It 
tbemselvee,  and  taking  a  profit  At  the  end 
of  the  twenty-one  yean  th^  are  to  have  the 
whole  of  the  property  back,  and  as  It  appeared 
to  them  (that  Is  the  true  way  to  put  It,  tor 
they  are  the  sole  Judges  on  that  part  of  tbe 
case)  they  would  have  It  back  in  a  more  prof- 
itable condition.  They  have  not  exceeded  their 
power,  because  nobody  can  contend  that  part- 
ing with  their  property  for  a  certain  time  is 
exceeding  their  powers  beyond  this:  Uiat  dur- 
ing all  that  time  they  are  not  carrying  on  the 
business.  But  as  to  this  view  I  apprehend 
that  It  la  perfectly  competent  for  a  meeting 
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(t.  e.  of  the  etockholdere)  to  say:  'China  clay 
Is  In  a  very  depressed  state;  the  market  Is 
very  bad;  and  we  agree  It  is  better  not  to 
work  it  for  two  or  three  years.'  That  would 
be  entirely  within  their  functions,  and  they 
would  not  be  said  In  that  respect  to  hare 
abandoned  their  work,  or  to  liare  exceeded  the 
functions  allowed  them."  The  bill  was  dis- 
missed, with  costs.  In  Simpson  v.  Hotel  Co., 
8  H.  L.  Gas.  712,  a  company  was  established 
for  the  erection,  finishing,  and  maintenance  of 
an  hotel,  and  the  doing  of  all  such  things  as 
are  Incidental  or  otherwise  conducive  to  the 
attainment  of  that  object.  The  directors  of 
the  company  let  for  a  stipulated  period  of  Are 
years,  to  the  head  of  a  government  depart- 
ment, for  the  business  of  ills  office,  a  large 
part  of  the  hotel.  There  was  evidence  that 
tills  use  would  be  advantageous  to  the  com- 
pany in  its  intended  business.  This  too  was  a 
bill  by  minority  stockholders  asking  that  the 
lease  might  be  declared  invalid.  It  was  held 
that  the  arrangement  was  valid.  In  the  bouse 
of  lords  the  lord  chancdlor  (Lord  Campbdl) 
said:  "From  the  large  rent  immediately  to  be 
received  by  the  company  for  the  occupation  of 
the  one  hundred  and  sixty-nine  rooms  by  the 
India  board,  from  the  monopoly  to  be  enjoyed 
by  the  company  in  supplying  so  many  persons 
with  refreshments,  and  from  the  fashionable 
reputation  to  be  conferred  on  the  hotel  from 
this  association,  the  opinion  expressed  by  the 
majority  of  the  stockholders  that  the  arrange- 
ment Is  beneficial  to  them  is  likely  to  be  veri- 
fled.  This  anticipation  would  not  be  sufficient 
If  the  original  undertaking  had  been  abandon- 
ed, or  If  there  was 'any  extension  of  the  origi- 
nal nndertaklng;  but,  as  there  Is  neither  aban- 
donment nor  extension  of  the  original  under- 
taking, and  the  arrangement  may  assist  In- 
stead of  obstructing  the  prosecuting  the  origi- 
nal undertaking,  I  must  advise  your  lordships 
to  affirm  the  decree  appealed  against"  In 
Seminary  v.  Cramer,  98  N.  Y.  121,  a  company 
Incorporated  as  an  academy  or  seminary  ot 
learning  was  held  not  to  have  exceeded  Its 
powers  by  leasing  one  of  Its  buUdings  during 
the  vacations  for  a  boarding  house.  See.  also, 
I^ond  V.  Deems,  81  N.  T.  507,  In  Brown  v. 
Wlnnlslmmet  Co.,  11  Allen,  326,  a  company 
chartered  as  a  feny  company  let  one  of  Its 
vessels  not  needed  In  its  ferry  business  to  be 
used  In  another  business.  This  was  held  not  to 
be  ultra  vires  contract.  Hotti  Co.  v.  Dickin- 
son, 6  Gray,  586;  French  v.  Inhabitants,  8 
Allen,  9;  Lyndeborough  Glass  Co.  v.  Bfassa- 
chusetts  Glass  Co.,  Ill  Mass.  315;  Manufac- 
turing Co.  V.  Clark,  82  Mo.  806;  Watts'  Ap- 
peal, 78  Pa.  St  870;  Dnpee  t.  Power  Co.,  114 
Mass.  87. 

We  have  considered  this  case  on  the  assump- 
tion that  the  action  of  the  directors  and  the 
majority  stockholders  was  done  in  good  faith, 
and  in  the  honest  belief  that  they  served  the 
best  Interests  of  all  concerned.  If  fraud  had 
been  charged,  a  very  dllTerent  case  would 
have  &<en  presented.  Counsd  for  the  plaintiffs 
says,  111  his  brief,  that  the  tease  was  &auda< 


lent  on  its  face.  But  fraud  Is  not  charged  in 
the  complaint.  Fraad  is  never  to  be  presumed. 
While  fraud  may  in  some  cases  be  inferred 
from  the  facts,  it  la  never  to  be  Inferred  unless 
it  is  charged,  and  then  only  where  the  facts 
and  circumstances  Indicate  cleaiiy  that  fraud 
has  been  committed.  The  supeilOT  court  Is  ad- 
vised that  the  complaint  is  insufficient,  and  to 
sustain  the  demurrer.  The  other  Judgei  con- 
curred. 


m  Conn.  4U> 
McNAMARA  et  aL  T.  McDONALD.  ' 

(Supreme  Court  ot  Errors  of  Connecticut  July 
13,  1897.) 

Gins— OoNTBRsioit— Hbmohanvoic  or  BoSTAIKIXe 
Dbhdbbbb—Thust— Harmless  Bbbob— 
Common  Cookts. 

1.  Delivery  by  a  depositor  in  a  savings  bank, 
to  M.,  of  an  order  on  the  bank  to  transfer  the 
d^Bit  on  its  books  to  plaintiffs,  subject  only  to 
the  right  of  M.  to  draw  from  it  so  much,  if  any, 
as  should  be  necessary  for  his  proper  support, 
followed  by  notice  to  the  bank,  will,  ou  acceptance 
of  the  gift  by  plaintiffs,  invest  them  Immediately, 
and  before  any  actual  transfer 'on  the  books  of 
the  bank,  with  the  eqnltaUe  title  to  tiie  deposit, 
subject  only  to  drafts  thereon  for  fhe  proper  sup- 
port of  M. 

2.  Where  a  deposit  in  bank  is  given  to  plain- 
tiffs, subject  to  drafts  thereon  for  the  proper  sup- 
port of  M.,  Koi  M.  fraudulently  draws  on  It  for 
other  purposes,  gives  the  money  to  a  confederate, 
and  then  dies,  the  confederate  is  liable  to  account 
to  plaintiffs,  and  is  liable  for  a  converdon  If  be 
fails  to  return  It  to  them  on  demand. 

3.  Omission  of  the  court  to  file  memorandnm, 
in  comidiance  with  Pub.  Acts  1895.  c.  155,  p. 
523,  Btatinfc  on  which  of  the  grotmds  of  demurrer 
specified  its  decision  was  based.  Is  not  ground 
for  appeal;  the  remedy  being,  where  necessary, 

application  for  appropriate  process  to  en- 
force the  duty. 

4.  An  order  by  a  depositor  in  a  savings  bank 
directing  it  to  transfer  the  depoat  on  its  books  to 
M.,  to  be  drawn  by  him  during  life,  after  his 
death  the  remainder  to  be  divided  among  plain- 
tiffs, delivered  with  the  bank  book  to  M.,  bnt  not 
delivered  to  the  bank  or  iMWUffbt  to  its  knowledge 
before  tiie  deatii  of  Out  deporitoc.  1b  revoked 
by  that  event 

5.  An  order  by  a  depositor  In  a  savings  bank 
directing  It  to  transfer  the  deposit  on  its  books 
to  M.,  to  be  drawn  by  him  during  life,  after  his 
death  the  remainder  to  be  divided  among  plain- 
tiBa,  delivered  with  tiie  bank  book  to  M.,  while 
ineffectual  as  an  ordei,  for  want  of  delivery  or 
notice  to  the  bank  before  the  death  of  the  deposit- 
or, might.  If  it  were  shown  that  M.  accepted  it 
and  the  tnnk  book  in  plaintiffs'  behalf  as  well  as 
his,  be  effectual  to  define  the  terms  on  which  be 
received  the  book,  and  to  consUtnte  a  declaration 
of  trust,  by  vlrtne  of  which  the  depositor's  admin- 
istrator might  tie  bound  to  cause  a  transfer  to  be 
made  on  ^e  books  of  the  bank,  in  conformity 
with  its  directions;  bui.  even  then,  by  the  provi- 
slons  of  the  order,  M.  would  have  power  to  draw 
out  all  the  deposits  at  his  pleasore,  during  life, 
plaintiffs  being  entiUed  merely  to  anytliing  he 
might  choose  to  leave  untouched;  and  M.  being 
tite  administrator,  and  having,  as  sudi,  drawn  out 
the  deposit  the  beneficial  title  to  it  when  with- 
drawn, if  the  legal  title  was  held  on  sodi  truat, 
became  absolute  in  him,  the  tntst  being  thns  sub- 
stantially fulfilled. 

6.  Ehror  in  sustaining  a  d«nurrer  to  a  count  of 
a  complaint  is  harmless,  the  evidence  offered  un- 
der the  other  count  showing  that  the  ounplaint 
could  not  be  supported  by  proof. 

7.  Undtf  the  practice  act  the  form  known  a» 
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the  "common  counts"  can  be  used  only  aa  an  en- 
tire complaint  tor  the  commencement  of  an  ae- 
tbn.  It  cannot  follov  a  qiecial  count.  Practice 
Book,  p.  12,  rale  2, 1 1. 

Appeal  from  superior  court,  New  Haven 
coanty;  Jotm  M.  Tbajer,  Judge. 

Action  by  Susan  McNamara  and  others 
against  Michael  McDonald  for  money  claimed 
to  have  been  given  to  plaintlffg,  and  to  have 
been  converted  by  defendant  to  hia  own  use. 
Jndgment  of  nonsiUt,  and  plaintiffs  appeal. 
Prior  to  the  trial.  Sham  way,  J.,  austalned  a 
demnrro-  to  the  flnt  connt  of  tbe  complaint 
Affirmed. 

The  complaint  contained  two  counts.  The 
first  alleged  that  Ann  McDonald,  being  tbe 
owner  of  a  deposit  of  $954.06  In  the  Gonnecti- 
cat  Savings  Bank,  by  a  written  order,  dnly 
delivered,  directed  said  bank  to  transfer  said 
d^KMlt  on  Its  books  to  the  plaintiffs,  to  be  di- 
vided equally  among  them,  subject  to  the  tight 
tjt  Bryan  McDonald  to  draw  from  the  same 
so  much,  if  any,  as  should  be  found  necessary 
for  hla  proper  support,  and  thereupon  notified 
said  bank  that  die  had  given  said  mon^  to 
the  plaintiffs,  and  delivered  her  deposit  book 
to  aaid  Bryan,  to  hold  during  his  life,  and  to 
be  delivered  to  the  plaintiffs  at  his  death;  that 
the  plaintiffs  accepted  the  gift,  and  agreed  to 
Its  terms;  that  said  Bryan  thereby  became 
a  tniBtee  of  tbe  plaintiffs  to  hold  said  boiA, 
and  deliver  It  over  to  them  whoi  the  pur- 
po^  for  which  be  bdA  It  was  aooompUsb- 
ed,  and,  if  said  purpose  was  not  accomplish- 
ed dnrbig  his  lifetime,  thai  said  book  be- 
came tbe  absidute  property  of  the  plaintiffs  np- 
OB  hlB  death;  tbat  afterwards  she  died,  and 
a  year  later  he  died;  tbat  daring  bis  life  be 
did  not  need  any  at  the  money  for  hla  sup* 
port,  and  did  not  draw  oat  any  for  bis  use, 
bat  was  Induced  by  tbe  defendant,  bis  broth- 
er, for  the  pnriHMe  of  defrauding  tbe  plalntlffa, 
to  draw  ont,  and  did  draw  oat,  tSOOt  and  turn- 
ed It  over  to  the  defendant,  who  received  It 
with  full  knowledge  of  the  plaintiffs'  rights, 
and  vrlthont  crasldeoatlon,  and  has  convoted 
It  to  Us  own  use,  and  refused  to  return  it  to 
tbem  on  their  demand.  This  count  was  ad- 
judged Insafficlent,  on  demnner.  The  second 
coont  was  In  the  form  known  as  the  "common 
connts,"  fitf  $954.05,  under  which  the  follow- 
lag  bill  of  particulars  was  filed:  "To  eight 
hundred  dollars  cash,  the  property  of  the  plain- 
tUb,  drawn  from  the  Gonnecticnt  Savings 
Baidc  by  the  defoidant,  throogta  the  lUd  of 
one  Bryan  McDonald,  brother  of  defendant, 
who  then  had  in  his  possession  a  bank  book  of 
said  bank  bdtmglng  to  the  plaintiffs,  and 
whlcb  said  sum  of  money  the  defendant  then 
vdl  knew  was  the  property  of  tbe  plalntUEs, 
and  that  neither  he  nor  said  Bryan  McDonald 
had  the  li^t  to  draw  or  tieep  the  same,  and 
whlcb  said  sum  of  eight  hundred  dollars  1^ 
deCmdant  has  alwi^s  neglected  and  refused 
tD  return  to  the  plaintiffs,  though  often  re- 
quested Und  demanded,  and  especially  on  the 

 day  of  November,  1895.   $800.00,  to  In- 

tetest  cffl  same."   A  trial  was  bad  on  this 


count,  and,  when  the  plaintiffs  rested,  a  noh- 
sult  was  granted,  on  motion  of  the  defendant 
The  plaintiffs  afterwards  moved  to  set  the 
nonsuit  aside,  which  was  refused. 

Charles  S.  Hamilton,  for  appellants.  WU- 
Uam  B.  Stoddard  and  John  J.  Cleildn,  for  ap- 
pellee. 

BALDWIN,  J.  The  plaintiffs  stated  a  suf- 
^clent  cause  of  action  In  their  first  count 
According  to  that  a  depositor  in  a  savings 
bank  executed  and  delivered  a  written  order, 
properly  addressed  to  It  and  of  which  It  after- 
wards had  due  notice,  for  the  transfer  of  the 
deposit  on  its  books  to  the  plaintiffs,  subject 
to  tbe  right  of  one  Bryan  McDonald  to  draw 
from  It  so'  much,  If  any,  as  should  be  found 
necessary  for  his  proper  sujpport,  and  ddivered 
the  deposit  book  to  him  to  be  delivered  to  the 
plaintiffs  at  his  death.  The  plaintiffs  accepted 
the  gift.  He  needed  nothing  and  drew  nothing 
for  his  support  during  his  life,  but  did  draw 
out  $800,  in  order  to  defraud  the  plalntlffB,  and 
gave  it  to  the  defendant  a  party  to  the  fraud; 
and,  after  hie  death,  the  defendant  refused  to 
return  the  money  to  the  plaintiffs  on  their  de- 
mand, but  has  converted  It  to  his  own  use. 
The  ddiv«7  of  nndb  an  order,  with  the  deposit 
book,  to  one  of  the  donees,  who  was  to  take 
a  beneficial  Interest  for  his  Ufe,  followed  by 
due  notice  to  the  bank,  upon  the  acceptance 
of  the  gift  by  tbe  other  donees,  would  invest 
them  immediately,  and  before  any  actual  trans- 
fer upon  the  books  of  tbe  bank,  with  the  equl- 
taUe  title  to  tbe  deposM,  snbject  only  to  such 
drafts  as  might  be  made  upon  it  for  the  proper 
anpport  of  the  party  bavlnig  a  life  Interest  If 
h«  frandidenUy  drew  upon  It  tor  other  pur- 
poses, gave  the  mon^  to  a  cfHofederate,  and 
then  died,  the  latter  would  be  liable  to  account 
to  the  plaintiffs,  and  guilty  of  a  convwdon  If 
be  failed  to  return  It  to  them  on  demand.  Tbe 
demurrer  to  this  count  should  therefore  have 
been  overruled. 

It  Is  also  assigned  for  error  that  although 
several  grounds  of  demurr^  were  specified, 
-no  memorandum  was  filed  by  the  court  to  state 
upon  which  its  decision  was  based.  This  omls- 
alm  was  In  violation  of  Pnb.  Acts  1895,  c. 
16S,  p.  623;  but  so  trivial  a  defect  of  inoced- 
ure,  dne  probably  to  mere  inadvertence,  can 
constitute  no  cause  of  appeal.  Atwater  v. 
News  Co.,  67  Conn.  504,  627,  84  AtL  866.  Ap- 
plication m^bt  have  been  made  to  this  court. 
If  necessary,  to  enforce  the  statutory  duty  by 
tbe  Issue  of  appropriate  process,  in  the  exer- 
cise of  Its  geoead  appdlate  and  snperlntend- 
tttg  powers.  S&ces  v.  Banson,  6  Johns.  279; 
Bz  parte  (%ane,  6  Pet  189. 

The  parties  wait  to  trial  upon  a  second 
count  whlcb  diarged  the  defendant  Michael 
McDonald,  with  having  drawn  $800  of  the 
plaintiffs*  money  from  the  same  bank,  wdl 
knowing  whose  It  was,  throogh  the  aid  of  Bry- 
an McDonald,  who  then  had  In  his  possession 
the  plaintiffs'  bank  book.  The  bank  book  and 
order,  which  were^  at  tbe  time  of  the  trial.  In 
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tbe  defendanf a  potsesBlon,  were  pcodnced  at 
the  plaintiffs'  reqneet,  and  they  laid  them  In. 
In  evidence,  together  with  a  rectipt  given  to 
tbe  bank  for  tbe  9S00.  The  bank  book  was 
the  original  one,  In  favor  of  Ann  McDonald, 
by  her  maiden  name  of  McGuen;  but  over 
her  name  the  bank  had  entered,  "Michael  Mc- 
Donald, Executor  of  Bryan  McDonald,  Ad- 
ministrator." The  order  read  as  follows: 

"To  the  Connecticnt  Savings  Bank:  Please 
transfer  all  the  balance  due  me  on  Deposit 
Book  No.  28,356,  being  nine  hundred  dcHlais, 
with  a  year's  Interest,  nearly,  to  Brian  Mc- 
Donald, to  be  drawn  by  him  during  life.  Aft- 
er his  death,  the  remainder  to  be  divided 
equally  among  Snsan  McNamara,  Kate  Mc- 
Gnlnness,  Ann  Mi*Ktftn,  BUen  McKeon,  and 
Mary  Callan. 

htr 

**Ann  X  McCnen. 

mkrk. 

"In  the  presence  of  William  S.  Pardee. 

"New  Haven.  July  17th,  1894." 

The  receipt  was  signed  by  "Bryan  McD(m- 
ald.  Administrator,"  and  proof  was  also  intro- 
duced that  he  had  been  appointed,  a  few 
months  prerionsly,  administrator  of  the  estate 
of  Ann  McDonald,  who  was  his  wife,  and  had 
filed  a  probate  certificate  of  that  fact  with  the 
bank,  filridence  was  offered  that  the  order, 
upon  its  execution,  was  ddlvered,  with  the 
bank  book,  to  Bryan  McDonald,  but  none  that 
he  did  or  said  anything  Indicating  that  he  re- 
ceived them  in  any  way  in  the  plaintiffs'  be- 
half, or  that  the  bank  ever  knew  that  any  ok- 
der  had  been  drawn,  or  was  Informed  that  the 
idaintlffs  had  or  claimed  any  Interest  In  the 
deposit,  or  to  show  tbat  Bryan  McDonald  ever 
had  any  communication  with  them  in  respect 
to  It  Under  these  drctunstances,  tbe  nonsuit 
was  properly  granted.  Tbe  order,  not  liavlng 
been  delivered  to  tbe  bank  or  brought  to  Its 
knowledge  before  Mrs.  McDonald's  death,  was 
revoked  by  tbat  event  So  far  as  the  evidence 
disclosed,  the  bank  book,  though  delivered  to 
her  husband,  was  not  accepted  or  hdd  blm 
in  behalf  of  the  [dalntlffs,  nor  did  they  er«n 
know  that  It  had  bem  put  In  bis  possession. 
Tluitt  dalm  rested  apon  an  Inchoate  gift,  which 
never  became  of  effect,  either  in  law  or  equi- 
ty. If  they  had  been  able  to  show  that  Bryan 
BfcDonald  accepted  the  bank  book  and  tbe 
accompanying  order  in  tbeir  behalf  as  well  as 
his  own,  the  order,  while  Inopo'ative,  as  audi, 
for  want  of  ddivery  or  notice  to  the  bank  in 
her  lifetime,  might  have  been  effectual  to  de- 
fine tbe  terms  ni>on  which  he  received  the 
book,  and  to  constltate  a  declaration  of  tmst, 
by  virtue  <tf  which  her  administrator  might 
be  bonnd  to  cause  a  transfer  to  be  made  upon 
the  books  of  the  bank,  In  conformity  with  its 
directions.  Even  in  that  case,  however,  the 
only  trust  with  which  the  administrator  would 
have  been  chargeable  in  favor  of  tbe  plaintiffs, 
would  have  been  to  cause  the  transfer  to  be 
made  on  tbe  books  of  the  bank.  In  the  mamier 
Indicated  hy  the  order,  and  thus  to  clothe  blm* 
self  IndlTldnally  with  powor  to  draw  out  any 


and  all  of  the  deposit  at  Us  pleasure,  from 
time  to  time,  during  his  life,  for  bis  own  use. 
Such  was  the  legal  effect  of  the  form  of  trans- 
fer directed  by  Mrs.  McDonald.  She  Imposed 
no  limitations  whatever  on  his  right  to  resort 
to  the  fund,  except  that  It  must  l>e  exercised 
by  himself,  and  would  not  survive  him.  The 
plidntlffs  were  to  be  aiUtled  merely  to  what. 
If  anything,  he  might  choose  to  leave  un- 
touched. 

It  was  not  claimed  by  the  appellants  In  tiidr 
argument  before  this  court  that  Mrs.  McDon- 
ald ever  had  any  oth^  deposit  In  the  ConnecU- 
cnt  Savings  Bank,  or  ever  gave  any  other  or- 
der npra  It  than  that  produced  upon  tbe  trial 
In  the  superior  court,  and,  as  to  all  the  facts 
relevant  to  these,  th^  were  then  fuUy  heard. 
In  view  of  the  evidence  on  which  they  rdled. 
It  Is  plain  that  there  could  have  been  no  recov- 
ery under  the  first  count  hod  the  demurrer 
been  overruled.  The  orAtx  did  not  purport  to 
limit  Bryan  McDonald's  right  to  draw  from 
the  deposit  to  such  amount  as  might  be  found 
necessary  for  Us  proper  support  Notice  to 
the  bandc  of  the  gift  to  the  plaintiffs,  and 
of  the  order  by  which  It  was  to  be  accom- 
plished, was  nev»  given.  Bryan  McDonald 
did  not  draw  the  9800  In  his  Individual  capaci- 
ty, by  virtue  of  the  order,  but  as  the  admhUs- 
trator  of  his  wife's  estate.  If  it  was  part  of 
that  estate,  the  plaintiffs  had  no  concern  with 
It  If  It  had  appeared  that  to  equity,  it  waa 
not  a  part  because  the  l^^al  title  was  held,  up* 
on  a  trust  sufficiently  constituted  and  dedared, 
the  beneficial  title  to  It  when  withdrawn, 
would  have  become  absolute  In  Bryan  Mc- 
Donald, for  thus  the  trust  would  be  substan- 
OaUy  fulfilled.  The  second  count  as  original' 
ly  drawn,  claimed  the  fuU  amount  left  on  de- 
posit at  the  decease  of  Mrs.  McDonald,  but  the 
bill  of  parUcnlars  limited  tbe  plaintiffs'  recov- 
ery to  the  9800,  which  was  acCaally  with- 
drawn. Their  rights  in  remainder  were  there- 
fore not  In  issuer 

Tbe  real  case  made  out  by  tlie  plaintiffs  at 
tbe  trial  was  essentially  dlffer^t  ficom  the- 
case  alleged.  A  meaning:  was  attrlbatM  to  & 
written  docnmoit  which  It  cannot  bear,  and  a 
cause  of  action  made  out  by  pleading  aa  facts 
what  had  no  existence.   It  may  be  assumed 
that  the  framing  of  such  a  fflctttlons  com- 
plaint was  due  to  misstatements  made  to  coun- 
sel; nor  Is  it  necessary  to  suppose  them  made 
with  knowledge  of  their  faltitr-  It  la  decisive 
of  the  case  that  the  complaint  was  one  which- 
could  not  be  supported  by  proof.   The  plain- 
tiffs, thoefon^  woe  not  injuriously  affected 
the  erroneous  ruling  on  the  demurrer.  The 
taW'  was-  against  them,  and  they  could  not 
have  held  a  verdict  nnd^  either  count  To 
avoid  any  seeming  sanction  of  the  duplIcatlon:> 
of  counts  In  the  complatot  It  Is  proper  to  ob- 
serve that  the  second  was  made  to  fulfill  an 
office  for  which  It  was  not  adapted  or  design- 
ed.  Under  the  practice  act  the  form  known 
as  the  "common  counts"  can  be  used  only  aa 
an  entire  complaint  tot  tbe  commenonnent  of 
anactltm.  It  can  never  <oUow  a  «pedal  count.. 
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Practice  Book,  p.  12,  rale  2,  |  1;  Breweries' 
<;ailk  T.  Baker.  68  Oonn.  S27,  842,  86  Atl.  785. 
TlHnIa no  error,  ^nw ot]i«r  jndgw coaenrnd. 


(M  Conn.  41) 

SMITH  T.  BBOCKBTT. 
<8apreme  Court  of  Brrors  of  Oonaecticat  Jolr 
18.  18»7.) 

BlFLVTlN— FUAUHO  AKD  PKOOP  —  VMODULKKT 

Tumm  —  Btidwoii  —  Rmmbp  09  JtmioiAi. 
Fhocudinu  is  AxotBiR  Stati  ~  Deolama- 
TtoNS  OP  Conspirator— DisGBBDiTiva  Witnrss. 

1.  Gen.  St.  H  906,  1880.  exceptlii(C  die  action 
«C  rmtertn  from  the  leadins  provisions  of  the 
pnetiise  act.  and  proTidiii«  that  defendant  may 
plead  "tbe  general  iaiae,  with  or  without  notice, 
at  may  be  necessary."  authorize  defendant  under 
the  general  iasoe,  with  notice  that  be  will  prove 
that  he  took  the  soods  aa  aheriff  on  an  attadi- 
neot  agaliut  H.,  In  favor  of  (X,  and  that  ttuy 
were  and  ttill  are  the  property  of  to  proye 
that  platntlfl  got  title  through  a  franoulent  con- 
spiracy to  cheat  tbe  creditora  of  H.,  «4io  as  to 
them  remained  tbe  real  owner.  . 

2.  Plaintiff  in  replevin  for  a  atock  of  gooda 
which  be  bought  in  Boston  of  H.,  an  iuBOlvent, 
and  shipped  to  D.  ft  R.,  a  firm  of  auctioneers  in 
New  York,  and  which  waa  attached  In  transit  as 
die  Moper^  of  H.,  having  teatified  that  he  learn- 
ed throng  aaid  firm  tbat  the  gooda  were  tor  sale, 
and  went  with  one  of  them,  feJa  bxother-bi-lBw,  to 
BoatoD,  to  examine  them,  may  on  erosa-examina* 
tko  be  aaked  i^tber  be  knew  that  D.ft  Rwere 
in  the  boaineas  of  buying  banknipta*  atocka,  fOs 
tbe  porpoee  of  cheating  their  crecutorB,  as,  if  he 
<8d,  it  would  affect  tua  direct  testimony,  and 
tend  to  show  that,  if  the  aale  waa  fraadulent,  he 
participated  In.  tte  fraud* 

3.  A  witneaa  cannot  be  dlacredltad  by  duwing 
diat  he  la  an  Inaolvent  debtor. 

4.  Error  in  refusing  to  allOw  a  question  OQ 
CToaa  eiaminatfan  la  cored  by  tbe  witness  aubae- 
^M^^l^ring  in  rebuttal  the  testimonr  aooi^  to 

9.  "nie  aale  a  tradesman  of  his  entire  stock 
at  goods  to  a  stranger  from  another  state,  iol' 
towed  by  thdr  shipment  thither,  conidgned  to  anc* 
tiofieera.  being  a  transaction  out  of  Uie  common 
eonrae  of  busfnesa.  It  Is  proper  In  replevin  by  the 
nominal  purchaser,  against  one  who  naa  attached 
tlie  gooda  as  die  property  of  the  seller,  an  Insol- 
vent to  allow  a  witness  for  plaintiff,  who  waa  one 
of  the  consignees,  and  active  in  promoting  the 
pDrchase,  to  be  asked  on  croea-examlnation  tf 
he  had  negotiated  similar  transacthma  with  otinBi 
tiadeamen,  about  the  time,  at  the  aame  plaoe^ 
and  had  been  employed  by  plaintiff  for  such  pur- 
pose, as  these  facts,  if  shown,  would  tend  to  dis- 
credit his  statement  that  the  sale  was  made  to 
plaintiff,  aa  well  aa  show  the  conapiratgr  to  de- 
ftaod  the  crodlton  of  Oe  aeller,  dafmed  Iv  tiw  de- 

fEDSe. 

fi.  A  copy  of  the  record  of  an  examination  In 
the  court  of  insolvency  of  another  state  is  prop- 
erty exdnded  wheie  the  ezanqiliflcation  lacks  the 
eertiflcate  from  the  Jndge  ot  die  coort,  reqidred 
by  Bev.  St  U.  S.  1  M&T 

7.  Declaration  \^  one  aa  to  past  transactions, 
thongfa  made  before  a  court,  are  not  admlsaible 
against  another,  though  at  the  time  of  such  trans- 
action they  were  conspirators  to  defraud  Ids  cred- 
itors. 

8.  It  being  snfflcient,  onder  Pnb.  St.  Maaa. 
1882,  p.  880.  c  167,  fjf  6,  7,  to  ndnnte  aU  pro- 
ceedings 00  a  voluntary  petition  In  Insolvency 
on  the  docket  of  tbe  court  of  insolvency,  down  to 
the  pdnt  of  actual  assignment  of  tbe  Insolvent  es- 
tate, and  such  entries  being  the  record  of  JudicfaU 
Roceedings,  a  certified  copy  of  them  ia  admlssi- 
Me.  as  proof  that  such  proceedinga  have  been 
had. 

9.  The  record  of  a  court  of  insolvency  of  Massa- 
chMette  abowbg  that  "Lewis  Harrisk*^  of  Boston. 


who  filed  petition  In  insolvency,  Included  0..  H. 
&  Oo.  In  toe  schedule  of  creditors,  tends  to  identi- 
fy him  with  "Louis  Harris,"  of  Boston,  who  sold 
Us  stock  of  goods  to  plaintiff,  whidi  defendant  at- 
tached for  O.,  H.  ft  Go,,  aa  ciediton  of  Lonla 
Baitli. 

Appeal  from  aaperior  coart,  New  Haven 
county;  John  U.  I'htyer,  Jtidge. 

Replevin  by  Heyman  A.  Smith  M^lnst  lA- 
seme  A.  Brockett  for  a  stodc  of  boots  and 
Shoes.  Jndgmott  for  plalntlfl,  and  defeiidant 
appeals.  Reversed. 

The  finding  stated,  tbe  following  facta: 
Upon  tbe  21st  day  of  February,  1805,  the 
goods  replevied  were  the  proi>erty  ot  Lewis 
Harris,  of  Boston,  Mass.,  who  waa  thea  en- 
gaged ia  the  retail  shoe  business  In  £aat  Bos- 
ton, and  constituted  his  entire  stock  in  trade. 
On  that  day  he  sold  and  delivered  them  to 
tbe  plaintiff,  for  $1,460,  which  the  Utter  then 
paid  to  him.  Within  a  few  days  tbe  goods 
were  by  the  plaintiff  shiM>ed  by  rail  to  Dob- 
Un  ft  Ros^tbal.  auctioneers,  at  226  Bast 
Fcnty-Second  street.  New  York,  and,  while  In 
transit  through  New  Haven,  were  attached  by 
the  defendant  as  a  deputy  sheriff,  upm  a  law- 
ful writ  of  attachment  In  favor  of  the  Olark- 
Hutcblnson  Company,  of  Boston,  against  said 
Hanis,  as  the  property  of  said  Harris.  The 
defendant  claimed  upon  the  trial  that  Harris, 
at  tbe  time  of  said  sale,  was  Inaolvent;  that, 
under  the  statutes  and  common  law  ot  Mass- 
achusetts, said  sale  was  out  of  tbe  ordinary 
course  of  tmslttess.  and  was  prima  fade  fraud- 
ulent and  Y<Ad  against  said  attaching  creditor; 
and  that  the  transaction  between  Smith  and 
Harris  was  one  of  a  series  ot  fraudulent  trans- 
acttons  of  Gougblln,  DobUn  ft  Boaenthal,  and 
Smith,  and  In  fwtberanoe  of  a  goieral  plan 
betweox  them  to  cheat  and  defraud  the  cred- 
itors of  Harris  out  of  their  claims  against 
him,  by  securing  to  themselves  all  (tf  his  pn^ 
vrty.  To  prove  the  insolvency  of  Harris,  the 
d^Midant  offered  in  evidence  curtain  papors 
certified  by  the  register  of  the  Suffolk  (Massa- 
chusetts) court  of  Insolvoicy  to  be  a  true  copy 
of  papers  appertaining  to  said  court,  and  on 
file  and  of  record  in  the  office  of  saU  court,  to 
wit,  schedule  of  creditors  and  property  filed 
June  12. 1896.  In  the  case  ot  Lewis  Hurls,  of 
Boston,  in  said  county  of  Suffolk,  an  insolvent 
debtor,  and  cc^  of  the  docket  entries  in  aaid 
case,  tbe  first  docket  entry  being,  "June  11, 
1886,  (1)  pet'n  by  debtor;"  and  also  another 
papw,  certified  by  the  same  official  to  be  a 
copy  ot  a  paper  appertaining  to  said  court,  on 
file,  etc,  "to  wit,  the  examination  ot  Lewis 
Harris,  of  Boston,  In  said  county  of  Suffolk, 
insolvent  debtor."  taken  February  7,  1806. 
Upon  the  first  of  said  peters  waa  the  certifi- 
cate of  the  Jndge  ot  said  court  ot  Insolvency 
that  the  person  certifying  as  the  registrar  of 
said  court  was  such  officer,  the  proper  certify- 
ing officer  of  the  court,  and  had,  by  law,  cus- 
tody of  tbe  seal  of  said  court.  Its  books,  rec- 
ords, documents,  and  papers.  No  such  cet- 
tlflcate  was  attached  to  tbe  sec«id  of  said 
papeiB.   To  tbe  admlsston  of  theap  papws  la 
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evidence,  counsel  fw  the  plaintiff  objected,  as 
each  was  offered,  on  the  ground  that  they 
were  not  properly  authenticated,  and  did  not 
purport  to  be  a  copy  of  the  InBolTeocy  pro- 
ceedings, and  did  not  show  that  said  Harris 
was  ever  adjudicated  an  Insolvent,  and  did 
not  show  upon  what.  If  any,  proceedings  he 
was  adjudicated  an  Insolvent,  and  that  It  did 
not  appear  that  the  Harris  therein  named  was 
the  one  who  sold  these  goods  to  the  plaintiff. 
The  court  sustained  the  objection  as  to  each  of 
the  papers.  The  plaintiff  testified  that  be 
learned  that  the  stock  of  goods  was  for  sale 
through  Doblln  &  Rosenthal,  the  fwmer  of 
whom  was  bis  brotber-ln-law,  and  that  he 
went  to  Boston  with  Doblln  to  examine  the 
stock  before  purchasing.  Upon  cross-exam- 
ination the  defendant's  eounsGl  asked  him  the 
following  question:  "Did  yon  know  that  your 
agents,  Dobtin  &.  Rosenthal,  were  in  tlie  busi- 
ness of  buying  bankrupts'  stocks,  for  the  par- 
pose  of  cheating  their  creditors?"  To  thla 
question  the  plaintiff's  counsel  objected,  and 
the  objection  was  sustained.  Doblln  was  call- 
ed as  a  "nitness  for  the  plaintiff,  and  testified 
In  chief  that  he  and  his  partner  heard  that 
Harris'  Bto(^  of  goods  was  for  sale,  through 
one  Coughlln,  of  Boston;  that  his  partner. 
Roeenthal,  went  to  Boston  to  see  it,  and  wrote 
the  witness  that  he  thought  the  plaintiff  (who 
Is  a  shoe  dealer  In  New  York)  eould  use  the 
stock;  that  the  witness  thereupon  told  tbe 
plaintiff  about  it;  and  that  they  went  on  to 
Boston,  and  examined  the  stock;  and  that  the 
plaintiff  bought  It.  Upon  cross-examination 
of  this  witness,  the  defoidant's  counsel  ask- 
ed him  the  following  question:  "Have  yon 
recently  been  examined  in  Insolvency  In  New 
York?"  The  plaintiff's  counsel  objected  to  the 
question  as  not  proper  cross-examination,  and 
the  objection  was  sustained.  This  questioa 
was  asked  of  this  witness  (he  having  first 
been  asked  and  testified  that  himself,  Roeen- 
thal, and  the  plaintiff  went  to  Harris'  store 
together)  on  cross-examination;  "Did  you 
make  any  Inquiry  of  Mr.  Harris,  or  was  any 
made  In  your  hearing,  as  to  the  amount  of  the 
indebtedness  of  Mr.  Harris?"  The  question 
was  objected  to  as  not  cross-examination,  and 
the  objection  was  sustained.  The  witness 
was  again  called  on  rebuttal,  and  then  testi- 
fied that  inquiry  was  made  in  his  presence  of 
Mr.  Harris  as  to  his  property  and  Indebted- 
ness, and  that  Harris  replied  that  he  owned 
the  building  In  which  his  stock  was,  and  the 
building  across  the  streets,  and  that  he  had  no 
indebtedness.  This  witness,  when  called  In 
chief,  was  asked  on  cross-examination  the  fol- 
lowing questions:  "Did  you  have  a  transaction 
of  this*  sort  [meaning  the  purchase  of  an  en- 
tire stock  of  goods]  with  a  Mr.  Well,  a  Walk- 
er street  dry-goods  firm?"  "Is  this  the  only 
stock  of  goods  in  East  Boston  that  your  firm 
bought  at  that  time?"  "Did  your  firm  buy 
any  other  stocks  In  Blast  Boston?"  "Were 
yon  Smith's  agents  for  the  purpose  of  purchas- 
ing any  other  stocks  in  Boston?"  To  each 
of  these  quMtlons,  when  put,  the  plalntUCa 


counsel  objected,  because  they  were  not  prop- 
er cross-examination,  and  each  objection  was 
sustained.  The  defendant  offered  In  evidence 
declarations  of  Rosenthal  and  Harris  (who 
were  not  called  as  witnesses),  claiming  them 
both  as  dechiraUons  of  conspirators  with  the 
plaintiff,  and  ta  prove  a  conspiracy;  but  the 
court  excluded  them,  b^g  of  opinion  that  no 
prima  facie  proof  of  any  conspiracy  had  been 
shown^  To  all  evidence  offered  by  the  de- 
fendant for  the  purpose  ot  proving  fraud,  or 
coni^Iracy,.  or  the  Insolvency  of  Harris,  the 
plaintiff,  In  addition  to  the  grounds  of  objec- 
tion stated  heretofore,  made  the  general  ob- 
jection that  it  was  Inadmissible  under  tiie 
pleadings.  These  were  a  complaint  in  the 
statutory  form,  and  the  general  Issue,  with 
notice  tliat  the  def mdant  would  offer  evidence 
to  prove  that  he  had  taken  the  goods  as  a  dep- 
uty sheriff,  on  an  attachment  against  Harris 
In  favor  of  the  Clark-Hutchlnson  Company, 
and  that  they  then  wwe,  and  stUl  are,  the 
[Hnqpertyof  Harris. 

Charles  B.  Fowler,  for  aj^teUant  David 
Strouse,  for  app^Iee. 

BALDWIN,  X  The  leading  provisions  of 
the  practice  act  do  not  i^ply  to  actions  of  re- 
plevin, and  the  statute  authorizes  a  plea  of 
"the  general  Issue,  with  or  without  notice,  as 
may  be  necessary."  G«n.  St.  |§  906,  1B30. 
Under  such  a  plea,  any  evldoice  which  goes  to 
meet  the  plaintiff's  all^ations  that  the  goods 
in  question  were  his  property,  of  which  he 
was  enUtied  to  the  Immediate  possession,  ami 
that  the  defendant  has  wrongfully  detained 
thbm  from  him,  Is  relevant''  and  admissible, 
subject  to  the  statutory  rule  as  to  notice  con-> 
talned  In  Revision  1875,  p.  424,  tit  19,  &  7,  § 
10.  It  was  therefore  competent  for  tiie  de- 
fendant In  this  action  to  offer  proof  tliat  the 
plaintiff's  titie  was  the  fruit  of  a  fraudulent 
conspiracy  to  cheat  the  creditors  of  Harris, 
who,  as  to  them,  remained  the  real  owner,  and 
upon  an  attachment  against  whom  the  good^ 
were  rightfully  detained.  The  Issue  remains 
the  same,  whatever  notice  may  be  filed,  and 
the  notice  Is  always  liberally  construed  In  fa- 
vor of  the  pleader.  Curtis  v.  Olll,  34  Ooaa. 
66;  Merrill  v.  Everett,  38  Conn.  40. 

The  plaintiff,  after  buying  the  goods  from 
Harris,  had  shipped  them  from  Boston  to  Dob- 
lln &  Rosenthal,  a  firm  of  auctioneers  In  New 
York  City,  and  they  were  attached  while  In 
transit  tlirough  this  state.  He  testified  in  his 
own  behalf  that  he  learned  that  they  were  for 
aale  through  this  same  firm,  and  went  on  to 
Boston  with  one  of  them,  who  was  his  broth- 
er-in-law, to  examine  them  before  purchasing. 
Upon  croBS-examlnation  he  was  asked,  "Did 
yon  know  that  your  agents,  Doblln  &  Rosen- 
thal, were  In  the  business  of  buying  bank- 
rupts' stoclts,  for  the  purpose  of  cheating  their 
creditors?"  In  excluding  this  question  there 
was  error.  If  an  afllrmatlve  answer  had  l)een 
given,  it  would  have  set  his  direct  testimony 
In  a  new  light.    If  I>oblIn  &  Rosenthal  were 
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in  the  business  of  buying  from  bankrupts  who 
■old  to  defraud  tbelr  creditors,  and  the  plain- 
tiff knew  It,  his  purchase,  upon  information 
receired  from  them,  with  thdr  aid  and  in 
their  company,  would,  especially  In  view  of  his 
relationship  to  one  of  the  firm,  have  tended  to 
show  that,  if  this  sale  was  fxaoduloit,  he  par- 
dfipated  in  the  fraud. 

The  question  put  to  Doblin  on  cross-exam- 
Inatioo.  as  to  certain  insolvency  proceedings  In 
New  York,  was  properly  excluded.  A  witness 
cannot  be  thus  discredited,  by  showing  that 
be  is  an  Losolvent  debtor.  The  question  asked 
him  in  respect  to  inquiries  as  to  Harris'  in- 
debtedness should  have  been  admitted;  but, 
as  the  testimony  which  It  sought  to  elicit  was 
subsequently  fully  given  In  rebuttal,  no  In- 
jury was  done  to  the  defendant  by  the  ruling. 

Lb  excluding  the  other  qoestlons  put  to  this 
witness  there  was  error.  The  sale  by  a 
tradesman  of  his  entire  stock  of  goods  to  a 
stranger  from  another  state,  followed  by  their 
stdpment  thither  for  a  sate  by  auction,  was  a 
transaction  out  of  the  common  course  of  busi- 
ness. Walbruh  v.  Babbitt,  16  WaU.  577.  Dob- 
lin was  one  of  the  consignees,  and  had  been 
active  In  promoting  the  purchase.  If  he  had 
negotiated  similar  transactions  with  other 
tEadeamen,  at  the  same  place,  and  about  the 
same  time,  and  bad:  been  employed  by  the 
plaintiff  for  such  pmposes,  these  facts  would 
have  bad  some  teudoicy  to  discredit  his  state- 
ment that  the  sale  was  made  to  Smith,  as 
well  as  to  show  the  conspiracy  claimed  by  the 
defense. 

The  copy  of  the  record  of  Harris'  examina- 
tion In  the  court  of  insolvency  toe  Suffolk 
county.  Haas.,  was  properly  ^eluded,  be- 
caoBe  the  ezempllflcatlon  lacked  the  certificate 
from  the  judge  of  the  court  required  by  Rev. 
St  U.  8. 1  905.  Had  due  latitude  been  allow- 
ed opcm  the  cross-examination  of  the  plain- 
tiff's witnesses.  It  is  possible  that  enough 
might  have  been  brought  out  to  constitute,  In 
the  opinion  of  the  trial  court,  such  evidence  of 
a  fraadolent  conspiracy  as  to  Justify  the  ad- 
missioD  of  declarations  of  any  of  those  who 
were  claimed  to  have  been  parties  to  it.  But 
even  in  that  case  this  examination  In  Insol- 
rency.  having  been  taken  a  year  after  the  sale 
to  Smith,  could  not  have  been  received.  Dec- 
larations of  one  conspirator  are  admissible 
against  another  only  when  made  In  the  course 
of  the  conspiracy.  Knower  v.  Clothing  Co.,  57 
Conn.  202,  222,  17  Atl.  580.  The  other  copies 
were  properly  authenticated,  and  the  records 
and  Judicial  proceedings  which  were  their  sub- 
ject were  thereby  entitled  to  have  such  faith 
and  credit  given  to  them  in  our  courts  as  they 
have  by  law  or  usage  in  the  courts  of  Massa- 
chusetts. Rev.  St.  U.  S.  §  905.  The  statutes 
of  that  state  provide  as  follows:  "The  pro- 
ceedings Id  courts  q£  Insolvency  shall  be  deem- 
ed matters  of  record,  and  the  assignment  and 
certificate  of  discharge  shall  be  recorded  In 
fnlL  The  other  proceedlnis  need  not  be  re- 
corded at  large,  but  shall  be  carefully  filed, 
kept,  and  oumbered  la  the  t^ce  of  the  regis- 


ter. Copies  of  all  parts  of  the  records, 
*  *  *  duly  certified  by  the  register,  shall  In 
all  cases  be  admissible  as  prima  facie  evidence 
of  the  facts  ther^n  stated.  •  •  •  The  reg- 
ister shall  keep  a  docket  with  an  alphabetical 
Index  of  all  cases  in  court,  in  which  he  shall 
enter  short  memorandums,  with  the  numbers 
of  all  proceedings  and  papers  filed."  Pub.  St 
Mass.  1882,  p.  880;  c.  157,  §§  6,  7.  The  assign- 
ment, which  Is  to  be  recorded  at  length,  Is  one 
made  by  the  Judge  of  the  court,  conveying  the 
debtor's  estate  to  such  assignee  as  may  be  ap- 
pointed at'  or  after  the  first  meeting  of  the 
creditors.  Id.  §S  40,  44.  Voluntary  Ihsolven^^ 
proceedings  are  commenced  by  a  petition  ad- 
dressed to  tbe  judge,  upon  which  a  warrant 
may  issue  directing  the  sheriff  to  take  ponnoo 
slon  of  the  debtor's  property. 

The  copy  of  the  docket  entries  oflerad  In  evi- 
dence began  as  follows: 

No.S,14I.  Lewis  Harris.  Bnaton. 

(1)         (S)    tSK  Deposit  Cost*. 
Janell.  Pet'n  by  U»btor.  Varrontrsi'd  Jnly 
nOi,  I8K,  U  a. ».,  Po.  *  Tnv. 

m       ^  (4) 

"   12,  Schedule:  of  Creditors,  ofFroiisrt/ 
Jnlj  Z6.  First  msetlng.  warrnnt  ret'd. 
let  pabl'n  Jnue  istb.  IWS 
(5) 

Claims  ptwtsd:  JosspkCHO,  Bsniaro 

(Bi  (7) 
Olofberg.  Albert  W.  Blxon  and  Co. 


Loots  Nelson,  Austin  stone  and  Co. 

-10-  -11- 
W.  H.  Qralnger:  List  of  Dsbts. 
Jobn  H.  ijlandiard,  assignee, 
-la- 

Aoceptaaoe,  Asslgnmsat  recorded 

Vol.  XL,  page  286. 

This  transcript  also  Included  copies  at  length 
of  a  "scfaedtile  of  property  in  the  case  of  Lew- 
is Harris,  Insolvent  debtor,  case  No.  3,142," 
which  stated  that  he  had  no  property,  and  of 
a  "schedule  of  creditors"  In  the  same  case, 
among  whom  appeared  "Clark.  Hutchinson  & 
Co.,  $355.88,"  and  others,  whose  claims  In  all 
amounted  to  over  $2,700.  Each  schedule  was 
signed  by  Harris,  sworn  to  by  him  on  June  8. 
18^,  and  filed  In  the  court  of  Insolvency  on 
June  12th. 

Every  state  has  the  right  to  determine  for 
itself  how  fully  the  judicial  proceedings  in  Its 
courts  shall  be  recorded.  MaBsachusetts  has 
deemed  It  sufficient,  In  her  courts  of  insol- 
vency, simply  to  minute  all  the  proceedings, 
upon  a  voluntary  petition,  on  the  docket,  down 
to  the  point  of  the  actual  assignment  of  the  in- 
solvent estate.  This  does  not  affect  tbelr  judi- 
cial character  or  evidential  weight  Read  v.  Sut- 
ton, 2  Cush.  115,  123,  The  docket  entries  aro 
entries  of  Judicial  proceedings,  and  a  certified 
transcript  of  them  constitutes  the  proper 
proof  that  such  proceedings  have  been  bad. 
Those  now  In  question  were  proper  evidence 
that  Lewis  Harris,  of  Boston,  filed  a  petition 
In  v<^untary  Insolvency  on  Jime  11, 1695,  and 
on  the  next  day  schedulea  of  his  estate  and  of 
his  creditors.  The  abbreviations  used  were 
silch  as  can  be  readily  imuerstood,  and  aro  to 
be  read  as  if  the  proper  words  had  been  writ- 
ten out  in  full.  Erwin  v.  English,  61  Conn. 
502,  507.  23  Atl.  753.  The  sale,  to  the  plaintiff 
look  place  in  February.  1885,  nearly  three 
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months  earlier.  Fcsr  reasons  already  stated, 
tberefore,  no  men  decIarationB  a«  to  past 
transactions  made  liiin  before  tbe  court  of 
InsolToicy,  In  ac  after  June,  189^  would  be  ad- 
mlaslUe  against  the  iflatatUf,  even  If  both 
bad  been  engaged  In  a  prerloaa  conspiracy  to 
defraud  his  creditors.  Hearsay  does  not 
change  Its  nature  by  being  communicated  to  a 
court  of  Justice.  But  that  he  occupied  In 
that  nutntta  the  status  of  an  bisolrent  debtor, 
under  the  laws  of  his  stat^  and  before  Its 
courts,  was  a  fact  which  bore  directly  upon 
the  defense  Mt  up.  If,  at  the  time  of  the  sale 
In  euitroTmcr,  he  Intended  a  fraud  tqpon  bis 
creditors,  one  way  to  effect  his  purpoee  would 
be  to  conceal  or  dispose  of  the  proceeds,  and 
then  take  an  early  opportunity  to  get  rid  of  his 
obligations,  by  applying  for  a  discharge  In  In- 
solTency.  His  petition  In  Insolvoicy  was  a 
step  In  that  direction.  It  Is  unimportant 
whether  the  statements  whlcb  tt  contained,  or 
those  of  the  schedules  which  It  was  sup- 
ported, were  true  or  not,  or  whether,  under 
the  statute  of  the  United  States  and  the  laws 
at  Massadmsetta,  they  were  to  be  accepted  In 
our  courts  as  prima  fade  true.  They  were  a 
part  of  the  record  of  the  cans&  Tliey  wore 
statements  of  a  idnd  which  It  was  necessary 
to  make  In  order  to  support  the  Jurisdiction  of 
the  court  to  proceed  to  grant  a  dlscbkii^;  and 
the  fact  tiiat  Clark,  Hntchlnson  ft  Co.  were  In- 
duded  in  the  sdiedule  of  credltins,  without  re- 
gard  to  the  question  whether  they  were  In  fact 
among  bis  credltras  or  not,  tended  to  idoittfy 
**Lewls  Harris,"  of  Boston,  tbe  tauolvokt  debt- 
<Hr.  wlOi  *Xoiila  Harris,"  of  Bostm,  the  plain- 
tUTs  Tttidor.  Tbia  transerlpt  ahoold  there- 
fore bare  been  recefred  in  erldaiee. 

niere  Is  no  ground  f«r  the  remaining  rea- 
fons  oC  apD^  uid  tbe  mllngi  complained  9t 
ate  eo  bbrioaily  owrect  that  no  diecngalim  of 
tiiem  le  required.  There  la  error,  and  a  new 
trial  Is  ordered.  Tbe  other  Judges  concurred. 


<«  VL  SOD 

BORLBT  T.  McDONALb. 

^preme  Court  of  Vermont  FranUln. 
Jan.  Term,  1897.) 

GoHTaioT  OP  BiiPu>TMCNT— Bhbaoh— LiqOUUTBD 
Oahaoxb. 

LProTlsIon  In  an  agreement  of  mqtlorment 
that  the  employe  wUl  not  for  a  year  after  conclu- 
sion of  his  aerrices,  directly  or  indirectly,  solicit 
any  Inrarance  that  stiall  at  that  time  be  heU 
|w  the  emi^yer  bom  any  party,  is  violated  by 
hu  entering  Into  a  putnenhip  engaged  In  a  bnn- 
ness  In  cotbpedtloD  with  the  anployer*!,  and  by 
his  partners  daring  the  year  soliciting  and  ob- 
tainug  insurance  from  parties  insured  with  the 
employer,  and  known  by  the  partners  to  be  ao  in- 
sured. 

2.  Sudi  proTirion  being  clear  and  explidt,  eri- 
dence  tliat  the  employe  understood  that  the  em- 
ploye has  a  right  to  represent  any  insurance  com- 
pany, and  to  solicit  any  insurance  not  held  by 
the  employer  when  the  employe  left  his  employ- 
ment, and  to  solicit  any  additional  insurance  of 
parties  holding  insurance  with  the  employer,  Is 
not  sdmisHlble. 

8.  ProTision  in  a  contract  of  onpkqrment  by  an 
insurance  agttit  that  if  the  emplt^A  diall,  wilhin 


a  year  from  termination  of  Us  emplt^ment,  so- 
lldt  any  insurance  that  shall  at  that  time  be 
held  by  the  employer  from  any  party,  he  shall  tac- 
feit  and  pay  to  Uie  emj^inrer  ^KX>,  as  Uqoldated 
damages,  win  be  snstafaud  as  a  prorisioB  for  Uq- 
nidateddsmagea. 

Exceptions  from  Franklin  county  court; 
Roes,  Chief  Judge. 

Assumpait  by  Isaac  &  Smlej  against 
James  McDonald.  Heard  on  r^KHt  of  ref- 
eree and  exceptions  thereto.  BtxcepUons 
overruled,  and  Judgment  for  plalntUt  fOr 
VSWy,  as  liquidated  damages,  with  interest 
from  date  of  writ  Defendant  except.  Af- 
firmed. 

Wilson  &  Hall,  for  plaintiff  Farriagton  A 
Post,  for  defendant 

TYLBR,  J.  It  aivenrs  the  referee's  re- 
port that  the  plaintiff  had  a  lai«e,  weU-eetab- 
Usbed,  and  profitable  fire,  life,  and  aoddent 
insurance  business  In  Bt  Albans,  represent- 
ing 28  or  nu»«  companies;  that  In  the  spring 
of  1888  the  defendant  entered  his  employ- 
ment aa  a  clerk  In  his  Insurance  office;  and 
that  on  October  28,  1888.  while  he  was  so 
employed,  the  parties  entered  into  the  Al- 
lowing written  «Mitract  with  each  otbw: 
"In  consideration  of  the  agreement  of  the 
said  McDonald  hereinafter  contained,  said 
Boriey  agrees  to  employ  him,  the  said  Mc- 
donald, In  his  Insurance  bUBlness  for  the 
term  of  one  year  from  the  2l8t  day  ot  Octo- 
ber, 1888,  unless  this  contract  Is  sooner  deter- 
mined by  its  terms  or  by  agreement,  at  and 
for  the  sum  of  not  leas  tiian  fifty  doUars  per 
month,  payaUe  at  the  end  of  each  and  every 
month.  And  the  said  McDonald  agreea  for 
himself,  bis  hein  and  assigns,  tiiat,  in  con- 
sideration of  said  salaiy  of  not  leas  ttian 
fifty  d<rilar8  a  montb,  be  will  devote  his  time 
and  energies  to  the  Insurance  business  of 
aald  Borley,  eight  hours  each  day,  In  such 
part  of  said  Insurance  business  as  said  Bor- 
ley shall  direct;  and  that,  In  case  of  tbe  de- 
termination of  thla  agreement  bf  ita  terms, 
by  limitation,  or  for  any  cauae,  he  will  not, 
in  the  town  of  8t  Albans,  dlrectljr  or  indi- 
rectly, toe  the  p^od  of  one  year  from  ttie 
condoslon  of  service  under  the  contract,  so- 
licit any  Insurance  that  shall  at  that  time 
be  held  by  aald  Borley  from  any  party  or 
parties  whatsoever;  and  that  be  will  not  do 
any  act  or  thing  in  advantage  of  the  said 
Borley  by  reason  of  Information  gained  In 
his  services;  and,  in  case  said  McDonald 
shall  violate  ttals  provition  of  thla  agreemmt, 
he  hereby  agrees  for  hlms^,  bis  heirs,  er- 
ecutors,  administrators,  and  assigns,  to  for- 
feit and  pMj  to  aald  Borl^  the  sum  of  fire 
hundred  dollars  as  liquidated  damages,  to 
be  recovered  In  an  action  of  assumpsit;  thla 
contract  to  control  as  to  the  amount  of  dam- 
ages. It  is  further  stipulated  and  agree  a 
that,  in  case  either  party  sball  be  dtssaUsfled 
with  tbe  other,  this  contract  may  be  detov 
mined,  so  far  as  jservlce  and  oompensattoo 
are  concerned,  by  giving  notice  to  tbe  other 
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VKTtf,  in  WTttins."  The  defendant  bad  no 
prerlonfl  knowledge  of  the  Insurance  bnsl- 
nesB,  bat,  for  some  time  before  be  left  tbe 
plalntUTs  aerrlce,  be  had  been  llie  general 
manager  of  the  baslness;  and  bad  access  to 
and  knowledge  of  the  insurance  registers 
and  other  books  kept  hy  tbe  plalntlflT.  He  re- 
mained in  the  plaintiff's  employment  under 
tbe  contract  from  Its  date  nntll  August  28, 
1890.  when,  toe  reasons  not  stated,  the  plain- 
tiff discharged  him.  September  25,  1800, 
the  defendant,  A.  D.  Tenney,  and  S.  S.  Wat- 
con  formed  a  partnersblp  for  the  purpose  of 
(arrying  on  a  like  insurance  business,  as 
Minal  partners.  They  bought  an  established 
business  in  St  Albans,  and  hare  ever  since 
prosecuted  It,  nnder  tbe  firm  name  of  Tenney 
A  Watson,  tbelr  business  being  In  active 
competition  with  the  plaintiff's.  Tbe  piain- 
dfl  considered  that  the  d^endant's  entering 
into  this  partnersblp  was  in  violation  of  tbe 
enitract,  and  that  be  had  otherwise  broken 
K,  and  Id  Jannarr,  1891,  bronght  a  bill  in 
equity  against  him,  and  procured  an  tnjunc- 
lim,  by  which  the  defendant  was  enjoined 
bmn  directly  or  indirectly  prosecuting  In- 
surance bnslnesa,  in  Ti<Hation  of  the  written 
contract-  Subsequently  proceedings  were  In- 
Btitnted  against  tbe  defendant  for  an  allied 
vMatitui  of  the  Injunction.  The  matter  war 
itferred  to  a  master,  who  reported  the  fficts 
to  tbe  conr^  whereupon  the  court  of  chan- 
eery,  at  the  September  term.  1891,  for  the 
county  of  Franklin,  considered  and  AdJi)dged 
that  tbe  defendant  tiad  violated  the  injunc- 
tton.  and  waa  guilty  of  a  contempt,  and  Im- 
posed apon  him  tbe  payment  ct  a  fine  of 
ISO  and  costs. 

It  la  unnecessary  to  dedde  tb»  qneatlen. 
which  has  been  discussed  by  counsel,  whethv 
ihe  decree  ef  the  chancellor  in  the  proceedings 
against  the  defendant  for  TloUttng  tbe  Injunc- 
tloa  Is  CMdnslTe  of  a  breach  hy  blm  of  tihe 
wrtcten  contact,  Cor  the  referee  has  fonnd 
sodi  breach  as  a  fact  from  tbe  evidence.  Tbe 
fsct  of  the  defendant's  entering  Into  a  part- 
DoAlp  whl^  was  eangaged  In  a  bnsmeas  ia 
eosBpetttlaa  with  the  pUdntUTs.  with  the  fact 
that  the  defendant's  partners  did  at  different 
times  during  the  year  solicit  and  obtain  Insur- 
ance bnaJness  from  parties  In  the  town  of  St 
Albans  who  woe  Insured  In  the  plalntUTs 
eotBpanies,  and  known  by  the  defendant's 
partners  to  be  so  tnsnredr  was  a  violatlcm  at 
the  oontnet  In  such  ease  the  act  of  each 
partner  was  tbe  act  of  tbe  partnersblp.  Evi- 
dence that  the  plaintiff  nndostood  at  the  time 
at  ■"fc'**g'  the  contract  that  tbe  defendant  had 
a  right  to  rqwesait  any  insarance  company, 
and  to  soUdt  any  Insurance  that  was  not  held 
by  the  plaintiff  at  the  time  tbe  defendant  left 
the  plalntUTs  employment,  and  to  solicit  any 
■ddltkMial  Insurance  of  inrtles  that  hdd  Insnr- 
aiice  with  the  plaintiff,  was  Inadmissible.  Tbe 
eontiaet  Is  dear  and  expUdt  upon  this  sub* 
Ject  Tbe  refttee  also  found  a  breadb  of  tbe 
eoDtrmct  by  the  defendant  In  his  soliciting  and 
sMalnlng  Insonnce  of  O.  U  ICoien. 


The  next  question  Is  whether  the  plaintiff 
shall  recover  tbe  actual  damages  found  by  tbe 
master,  or  tbe  sum  of  $D00,  named  In  tbe  con- 
tract as  liquidated  damages.  It  waa  deariy 
error  for  tbe  referee  to  find  from  extrinsic  evi- 
dence tiuit,  when  tbe  parties  entered  Into  the 
contracc,  they  both  understood  that  for  a 
breach  of  It,  only  actual  damages  would  be  re- 
coverable. Tbe  contract  was  tbe  best  evidence 
of  tbdr  understanding.  In  Barry  v.  Harris,  49 
Vt.  382,  the  defendant  sold  the  orator  a  freight 
business  over  certain  routes,  and  gave  a  writ- 
ing promltiug  the  orator  that  be  would  pay 
him  $600  If  the  defendant  re-engaged  In  that 
business.  It  was  held  that  Ihe  damages  were 
stipulated,  upon  the  ground  of  the  iwactlcal  Ish 
possibility  of  ascertaining  the  damages  conse- 
quent upon  a  bresdi  of  tiie  contract,  the  rear 
sonablenesB  of  the  sum  named,  and  Qie  pur- 
pose of  the  ora^ract  Hie  conrt  said:  "Oim- 
tracts  whereliy  a  par^  agrees  ncA  to  eiHdse 
his  vocation  tar  a  limited  ttane  w  In  a  par- 
tlcular  place,  under  an  obligation  to  pay  a  stip- 
ulated amount  have  often,  perhaps  generally, 
beoi  hdd  to  be  contracts  oondltkmed  ftn  the- 
payment  ot  liquidated  damages,  rather- Oian 
penslflgi.  The  difficulty  of  ascertaining  the 
actual  damages  in  sudi  cases  baa  doubtlAS  led 
to  tiUa  caubmctlDn.  Tli^  have  been  regard- 
ed in  nuiny  cases  as  alternative  contracts,  gtv- 
ing  the  party  tbe  right  to  pay  the  sum  named 
If  ha  wishes  to  do  tiae  thing  pcoblblted.'*  It 
further  said  that  when  It  is  dear  that  the  par- 
ties have  agreed  for  themsdves  -apfm  a  ddl- 
nite  sum  as  the  measure  <tf  the  damages, 
courts  wUl  not  lindert^e  to  make  new  erai- 
tracts  for  than.  A  similar  case  Is  Gushing  v. 
Drew,  97  Mass.  445.  It  was  hdd  In  Stevens 
Plllsbury,  07  Vt.  206,  that  'it  has  rarely  been 
hdd  that  In  a  omtract  by  which  a  party  baa 
agreed  to  refrain  from  exercising  a  particular 
trade  or  profession  within  a  named  locality, 
and  agreed  upon  the  sum  to  be  paid  If  he 
breaks  his  agreement  that  tbe  sum  thus 
agreed  tipon  has  been  held  other  than  liqui- 
dated damagei^*;  dting  several  anthorltleB. 
One  of  the  prtndpal  reasons  given  for  this 
luddlng  was  the  difficulty  of  measuring  tbe 
damageSL  Hie  same  rule  Is  0Yea  In  Ohue  t. 
Allm,  18  Gray,  ^  and  In  HaU  v.  Oroiri^»  & 
Allen,  804.  In  18  Am.  ft  Bug.  Bnc  Law,  8S4, 
numerous  cases  are  considered,  and  tbe  rule- 
stated  that  "it  Is  now  wdl  settled  that  a  sum,  if 
it  be  at  all  reasonable,  stipulated  to  be  paid  as 
liquidated  damages*  f w  tbe  Ineach  ot  a  cove- 
nant win  be  regarded  as  sndi,  and  not  as  a. 
penalty,  wbve,  from  the  nature  of  the  cove- 
nant the  damages  arising  tsma  Ite  toreacb  are 
entlrdy  uncertain,  and  cannot  be  ascertained 
upon  an  issue  of  fact"  Where  an  agreement 
Is  for  tbe  poformance  or  nonperformance  of 
only  one  act  end  there  is  no  adequate  means  of 
ascertaining  tbe  i»edse  dsmsge  which  may  re- 
sult from  a  violation,  the  parties  may,  if  they 
please^  a  s^arate  danse  of  the  contract 
fix  upon  tbe  amount  of  conqwnBatton  payable 
hy  the  defaulting  party  in  case  of  a  bresdi; 
and  a  stipulation  inserted  for  such  purpose- 
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will  be  treated  as  one  tot  *Vqnldated  damageB,** 
unless  the  Intent  be  dear  tbat  It  was  designed 
to  be  only  a  penalty.  H  Is  true  tbat,  where 
the  terms  "liquidated  damages"  and  "penalty" 
are  emplc^ed  In  tbe  contract,  they  will  not  al- 
ways be  conclusive;  but  the  Intention  of  the 
parti ea  will  be  ascertained  from  the  clrcom- 
Btances  in  which  it  was  made,  Its  real  purpose, 
and  the  difficulty  In  ascertaining  the  damages 
when  it  Is  broken.  !□  tills  case,  upon  leaving 
the  plaintiff's  service,  the  defendant  entered 
Into  a  competing  business,  and  broke  his  con- 
tract It  is  practically  impossible  to  ascertain 
tbft  damages,  and  as  was  held  in  Barry  t.  Har- 
ris, considering  the  form  of  the  contract  and 
Its  evident  purpose,  and  the  reasonableness  of 
the  sum  named,  a  case  Is  clearly  made  of  liq- 
uidated damages.  Judgment  affirmed. 


<6t  vt.  S69> 

LAMOILT^B  COVNTT  SAVINGS  BANK  ft 
TRUST  00.  V.  BUCK  et  al. 
<Stipreme  Court  of  Vermont  LamolUe. 
Jan.  Term.  1897J 
AppB4ir-TAXATton  or  Costs. 
An  appeal  taken  from  fbe  taxation  of  oosli 
only  will  not  Ue. 

Appeal  from  chancery  oonrt;  Start  Oban- 
cellor. 

Action  by  the  I<amoIIle  Connty  Sarlngs 
Bank  ft  Trust  dranpany  a^inst  Murray  Buck 
and  others.  Vtom  an  order  dlsaUowlng  cer^ 
tain  items  oC  coeta,  defendant  'H.vat  appeals. 
Dismissed. 

P.  E.  Qleed,  for  petitioner.  B.  A.  Hnnt 
pro  se. 

TAPT,  J.  It  appears  from  the  record  In 
this  cause  that  no  appeal  was  taken  from  the 
final  decree.  ,It  Is  only  from  such  a  decree 
that  one  can  be  had.  Y.  S.  $  1)81;  Nelson  t. 
Brown,  69  Vt  QOO,  10  AtL  721.  The  cause, 
thei^efore.  is  not  properly  In  this  court,  and 
should  be  remanded  to  the  court  of  chancery. 
The  appeal  was  taken  from  the  taxation  of 
costs  only,  and  will  not  lie.  Mott  v.  Har- 
rington, 15  Vt  185.  The  court  rarely.  If  ever, 
-reverses  a  decree  on  the  question  of  costs 
alone.  Hastings  v.  Perry,  20  VL  272;  San- 
bom  V.  Klttredge,  Id.  632;  Sanders  v.  Wil- 
son, 34  Vt  318;  Railroad  Co.  v.  Blxby,  57  Vt 
648;  Flannery  v.  Flannery,  58  Vt  676,  6  AtL 
soft,  .  Appeal  dismissed  and  cause  remanded. 


(•9  Vt.  m) 

McMULLIN  T.  BRWm. 
^nprsBM  Court  of  Vermoot.    Orlcaas.  Jan. 

Term,  1897.) 
PLB&mire— OsiVBKAt.  Issob— Notice— Falsi  Im- 

PBISOSMENT— TOBT  or  OFFICER— LlA- 
BILITI  OP  PbINCIPAL. 

1.  Where  a  plea  was  the  general  issue  with  no- 
tice, it  was  not  error  to  refuse  to  dismiss  the  no- 
tice becaose  containing  no  matter  of  defense  not 
provable  under  the  general  issue,  as  such  objec- 
tion related  to  its  sufficiency  iu-a  defeaaa. 


2.  In  trespaai  for  false  Impiiaoament  erldcoitt 

tending  to  show  that  defendant  thought  the  origi- 
nal suit  had  been  properly  brought  was  Immate- 
riai.  ' 

3.  The  note  tm  which  the  origlDal  salt  was 
founded,  and  the  proceedings  In  sudi  suit  were 
admissible  under  the  general  lasoe,  on  the  ques- 
tion of  exemplary  damages. 

4.  A  remark  by  defendant's  coonsd  in  reply 
to  a  statement  by  plaintiff's  counsel,  respecting 
matters  of  fact  not  in  evidence,  was  not  a  ground 
of  exception. 

6.  Defendant,  having  a  note  for  collection,  as 
an  attorney  at  law,  caused  a  capias  writ  to  issue, 
and  sent  it  to  an  officer  to  serve  and  return.  Cer- 
tain alterations  were  made  in  the  writ,  of  which 
defendant  had  no  knowledge  nntii  after  plain- 
tiff's arrest  thereon.  Belli,  that  defendant  was 
not  liable  for  sndi  tort  of  such  officer,  though  he 

Erosecuted  such  suit  to  Judgment  after  having 
nowledge  of  such  alterations. 

Exceptions  from  Orleans  county  court; 
Boss,  Chief  Judge. 

Action  by  N.  McrMullln  against  J.  W.  Er- 
win  for  damages  for  false  imiM^onment  The 
plea  was  the  general  Issue  with  notice;.  There 
were  verdict  and  Judgment  tor  flflfffiwi^nt,  and 
plaintiff  excepts.  Afflrmtad. 

The  idalntlfE  moved  to  dismiss  tb»  notice 
becausb  it  contained  no  matter  of  d^ense 
not  provable  uider  tlie  general  issne^  and  did 
contain  Immaterial  and  prejudicial  state- 
ments of  fact  TbB  moUcm  was  overmled, 
and  the  jrialnttfT  excepted,  fnie  plaintiff  of- 
fered to  show  that  at  the  Justice  trial  on  the 
Mlf^nal  action  his  coonsti  notified  the  de- 
fmdant  that  tlie  arrest  was  tU^d,  and  that 
if  he  proceeded  with  the  salt  be  would  be 
sued  fen:  false  imprisonment;  and  that  the  de- 
fendant then  re^ed  tbat  the  suit  had  been 
wdl  Iffouglit  and  was  all  right  TUs  evi- 
dence was  excluded,  and  tbe  idalntlfiC  exce- 
ed. Hie  ^fntlfl  also  exc^ited  to  the  admts- 
fi\oa  of  the'original  note,  and  the  records  at 
the  fffoceedings  btfore  tiie  Justice  In  Ibe 
suit  thereon.  In  argnment  to  tbe  Jury,  tbe 
plaintiflCB  counsel  stated  that  the,  def emlant 
knew  that  the  aflMavit  writ  BBd  arrest  wa*e 
illegal,  and  that  no  ratable  lawyer  wonld 
do  as  he  had  done.  Of  this  there  was  no  evt- 
dCTce.  In  reply  to  tiUs  statemeAt,  counsel 
tcT  the  defendant  said  that  It  was  the  prac- 
tice among  lawyers  to  make  afflda^ts  for  tbe 
arrest  of  parties  living  In  Canada,  to  lodge 
them  with  tbe  Justices,  and  takci  ont  writst 
placing  them  In  tiie  hands  of  (Ulcers  to  he 
served  when  the  parties  came  across  tbe  line; 
that  he  had  d<me  it  and  he  bad  no  donbt 
plalnUITs  counsel  bad  done  tbe  samft  Of 
this  thoe  was  no  erldencei  The  couit  beld 
that  the  reply,  being  called  out  by  tbe  state- 
ment of  plaintiff's  counsel,  oaenpported  by 
testimony,  was  not  ImpropOT.  The  plalntlfr 
racepted. 

A.  D.  Bates,  for  plaintiff.  Jotm  Young  and 
C.  A.  Frouty,  for  defendant 

TYLESt,  J.  Action  for  false  imprisonment. 
Plea,  general  issue  and  notice.  The  plaintiff 
In  the  court  below  waived  the  counts  In  case, 
and  claimed  to  recover  <mly  in  treiqiasa.  The 
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defendant  Is  an  attorney,  and  as  sncb,  on 
March  14,  1892,  having  received  a  note 
against  the  plaintiff  tor  collection,  made  a 
capias  writ  against  him,  and  on  March  15th 
made  his  affidavit  that  the  plaintiff  was  about 
to  abecoDd  or  remove  from  this  state,  and 
Sled  it  with  a  Justice  of  the  peace.  The  jus- 
tice then  signed  and  issued  the  writ,  which 
was  made  returnable  May  2,  1892,  and  was 
seat  by  the  defendant  by  mall  to  a  deputy 
sheriff  to  serve  and  return.  The  plaintiff 
was  not  in  this  state  March  14tb  nor  ISth, 
iDd,  no  service  of  ^e  writ  having  been  made 
in  its  life,  tlie  date  was  afterwards  changed  to 
May  14th,  and  the  return  day  to  June  16th. 
The  plaintiff's  evidence  tended  to  show  that 
be  was  arrested  on  the  writ  with  the  dates 
thus  changed  on  May  25tb,  and  gave  bail  for 
his  appearance.  The  officer  testified  that  the 
datea  were  changed  by  the  defradant,  bat  he 
was  unable  to  say  whether  before  or  after  tbe 
arrest  The  d^endant's  evidence  tended  to 
show  that  be  did  not  change  the  dates,  nor 
direct  them  to  be  changed;  that  he  gave  no 
dl recti oo  to  the  officer  to  serve  the  writ  after 
the  alteratitms  had  been  made;  that  he  had 
DO  knowledge  of  any  alterations  until  after 
the  service  and  return,  and  that  he  thought 
that  tbe  officer  returned  the  writ  to  him  either 
on  the  day  or  the  day  after  the  servlm,  and 
then  toiA  him  that  his  (the  officer's)  daughter 
bad  changed  the  dates.  The  question  as  to 
the  defendant's  liability  seems  to  have  de- 
pended mainly  upon  whethw  he  changed  or 
directed  the  dates  to  be  changed  after  tbe 
xrtt  was  issued,  and,  If  not,  whether  he  or* 
lered  tbe  arrest  after  the  changes  were  mad& 
Thefie  were  questions  of  fact,  and  were  de- 
rided by  the  jury.  Some  exceptions  were 
taken  to  the  rulings  and  the  charge,  which 
we  will  consider. 

There  is  no  practice  by  which  the  notice 
coald  have  been  dismissed.  The  question 
was  as  to  the  sufficiency  of  the  matters  there- 
in alleged  as  a  defense.  To  tb^  argument 
that  the  statements  In  the  notice  were  calcu- 
lated to  mislead  the  juiy.  It  is  sufficient  to 
say  that  It  does  not  apjiear  that  the  jury  read 
It,  or  heard  It  read.  There  was  no  error  in 
the  refusal  of  the  court  to  dismiss  the  notice. 

The  alleged  admission  of  the  defendant  at 
tbe  trial  in  the  jnstlte's  court  was  Immaterial 
to  the  pilaiDtiff.  At  most  it  tended  to  show 
that  the  def^dant  then  thought  the  salt  had 
been  properly  bronght,  and  that  he  acted  in 
good  faith  In  the  matter. 

It  was  proper  to  admit  the  original  note  In 
evidence  under  the  general  Issue  upon  tbe 
question  of  ^emplaiy  damages.  It  showed 
a  cause  of  action  upon  which  the  suit  was 
founded. 

It  was  clearly  admissible  to  show  what  the 
inoceedingB  were  before  tbe  Justice,  and  no 
objection  seems  to  have  been  made  that  this 
was  sbown  by  tbe  flies  Instead  of  by  tiw  rec- 
srd. 

The  remark  of  defendant's  counsel  to 
vfaicli  tbe  plaintHT  -  objected  seems  to  have 


been  made  In  reply  to  a  statement  of  plain' 
tiff's  counsel,  and  not  as  a  matter  of  evi- 
dence and  was  not  a  ground  of  excq)tion. 

The  exception  upon  which  the  plaintiff  most 
relies  Is  to  the  refusal  of  the  court  to  hold  tbe 
def^dant  liable  as  matter  of  law  upon  his 
own  testimony.  It  appears  that  be  made  a 
lawful  capias  writ,  and  sent  It  to  an  officer  to 
serve  and  return,  and  that  he  bad  no  knowl- 
edge of  alterations  in  the  writ  until  after  the 
plaintiff  had  been  arrested,  and  glvrai  ball, 
and  tbe  writ  bad  been  returned  to  the  de- 
fendant There  is  no  evidence  of  a  common 
design  between  the  defendant  and  the  officer 
to  do  an  unlawful  act  The  defendant's  pur- 
pose was  lawful,—^  collect  a  debt  by  legal 
process.  The  law  is  settled  by  the  authori- 
ties cited  on  the  d^endant's  brief  that  aa  the 
defendant  did  not  aid,  advise,  nor  command 
the  commission  of  the  tort,  nor  have  knowl- 
edge of  It  until  after  it  bad  been  committed, 
be  was  not  liable.  But  the  i^alntiff  insists 
that,  as  the  defendant  proceeded  with  the  suit 
to  Judgment  aftw  he  knew  of  the  alteration 
of  the  writ,  be  thereby  became  liable,  on  the 
ground  that  he  aj^ttoved  ot  the  tort  and  de- 
rived benefit  from  It  It  was  held  in  Hunter 
T.  Bnrtls,  10  WeoA.  858,  that  where  an  ille- 
gal arrest  bad  been  made  the  attorney  who 
aptieared  to  advocate  the  cause  was  not  re- 
sponsible unless  he  (^clously  Interposed  In 
directing  the  arrest  See  Klrkwood  v.  Miller, 
73  Am.  Dec.  142,  notes,  where  the  general 
rule  Is  stated  that  an  attorney  Is  not  liable 
for  a  trespass  committed  by  an  officer  In 
overstei^ing  the  bounds  of  his  process,  or 
acting  In  a  manner  which  the  writ,  If  legal, 
would  not  Justify.  The  court  below  certifies 
that  no  claim  was  made  during  the  trial  and 
argument  that  the  arrest  was  made  tor  the 
benefit  of  the  defmdant  and  that  the  conrf s 
attention  was  in  no  way  called  to  It  llierefoTe 
no  queetlMi  Is  befwe  us  In  respect  to  bene- 
fits derived  by  the  defendant.  He  was  act- 
ing as  attorney,  and  not  for  his  own  benefit, 
and  the  deputy  sheriff  was  not  bis  servant 
and  agent,  but  a  public  officer.  We  find  no 
MTor  in  tbe  trial.   Judgment  affirmed. 


(W  vt.  fli) 
OAKMAN  V.  WALKER  et  al. 
(Supreme  Court  of  Vermont.    Rutland.  Jan. 

Term.  1897.) 
Deeds — CoxsiDsaATion  —  Conditioks — Dbclasa- 

TloyS  —  BURUES  or  FBOOT  —  fifOKTOAOEa  — 
RbdrUPTIOR  —  LlHrrATIOHS— MORTSAOBB— LlA- 
BtLITT. 

1.  Those  who  claim  under  a  deed  may  prove 
the  declaration  of  the  grantor  that  it  did  not  pay 
one-half  bis  debt  to  the  grantee  (a  daughtn-), 
for  the  purpose  of  showing  full  consideration, 
and  the  cliaracter  of  the  transaction. 

2.  An  orator  seeking  to  enforce  his  equitable 
right  to  property  has  the  burden  of  proving  pay- 
ments made  towards  satisfying  the  conditions  of 
a  deed  nnder  which  he  claims. 

3.  Tbe  declarations  of  orator's  grantor  that  he 
had  not  made  the  payments  upon  which  the  deed 
to  him  waa  condiuotied.  and  the  fact  of  his  pov- 
erty, are  admissible  against  orator,  seeking  to 
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«iifore*  bSa  egoltftbl*  liAtt,  to  pnm  tiut  tibe 

emidftioM  of  the  deed  to  ui  gnntor  had  not 

been  compiled  with. 

4.  The  fact  at  the  mftktng  of  a  cabseqaeut  deed 
Is  admisBible  to  prove  that  the  conditiooa  of  the 
prior  deed  hare  not  been  complied  with,  when  tak- 
eo  in  connection  ^th  the  fact  that  the  prior 
crantee  nlade  no  daim  to  the  premises,  while  the 
■nbeequeot  grantee,  to  the  knowledge  of  the 
[Hrior  grantee,  held  pMseasion  from  the  time  of 
the  deed  to  her  until  her  death. 

6.  A  arantee  takes  possesBlon  of  property  mb- 
ject  to  the  ri^t  of  red«hption  of  a  prior  grantee 
whose  grantor'a  deed  was  treated  ai  an  equltabla 
mortgage,  and  was  conditioned  upon  the  paTment 
of  a  note  which  was  dne  and  unpaid  at  the  time 
of  the  second  conreyaace. 

6.  One  seeing  to  redeem  against  an  etiattalde 
mortgagee  in  posswsioa  most  pay  the  mortgage 
debt,  thoo^  Qie  atatnte  of  DndtaUona  has  ran 
tiiereon.  ..  . 

7.  A  deed  to  orator's  grantor  was  oonndered 
an  eQoitable  mortgage,  and  proTlded  that  the 
grantee  should  keep  the  prenuses  In  repair,  and 
nnder  its  conditions  the  grantor  remained  hi 
ponesrion  until  his  rabseqaent  grantee  took  pos* 
session.  Bdd  that,  on  a  bill  to  redeem,  the  sub* 
seqnent  grantee  should  not  be  charged  with  the 
dnndaUim  in  value  of  the  property  doe  to  want 
of  repairs  before  she  took  posseaaloD. 

Appeal  in  chancGxy.  Botland  comity;  Bowdl. 
Ohancellor. 

BUI  ^  WlUiam  P.  Oakman  against  Gbarles 
H.  Walker  and  others.  Prom  a  judgment  for 
defendants,  allowing  them  to  redeem  In  in- 
otallmenta,  orator  ^n^eala.  BeTeraed  pro 
Conna. 

The  note  referred  to  In  the  i^lnloo  was  pay- 
able tn  annual  InstaUments  of  $L0(^  b^EbuUnc 
wltlt  July  9. 1871* 

Butler  ft  Makuiey,  for  appellant  Fxed  8. 
Piatt  and  Henry  U  GUrk,  for  appeUeea. 

BOSS,  O.  J.  By  the  terms  of  the  war- 
ranty deed  from  James  Oakman,  Sr.,  to  James 
Oakman.  Jr.,  dated  July  8,  1870,  the  proper- 
ty was  not  to  rest  in  the  grantee  antil  he  per- 
tormed  the  two  conditions  thweln-  namedr- 
allowed  the  grantor  to  retain  poesesslon  ot 
the  premlsee  daring  the  grantor's  natural  life, 
and  paid  his  note  then  given  to  the  grantor 
for  $900.  Under  this  deed,  standing  alone,  It 
was  Incnmbent  on  the  grantee  and  those 
claiming  and<tr  him  to  show  a  performance  of 
these  conditions,  in  order  to  have  the  title 
vest  in  the  grantee.  Under  tt  the  grantee 
was  never  in  possession  and  control  of  the 
premises.  So  far  as  fomid  by  the  master,  the 
grantee  never  paid  anything  on  the  note,  nor 
did  he,  at  the  time  of  the  making  of  the  deed, 
or  before,  advance  to  the  grantor  anything  on 
the  faith  of  the  deed.  What  the  master  has 
found  in  regard  to  the  grantee  having  paid 
$1^  for  the  grantor  on  the  Beman  mortgage 
is  immaterial,  inasmuch  as  he  has  not  found 
that  it  was  treated  as  a  part  of  the  consider- 
ation for,  nor  in  any  way  connected  with  the 
firing  of,  tiie  deed.  Hence  the  deed  of  July 
9,  1870,  la  to  be  considered  In  the  light  of  a 
deed  under  which  the  title  was  to  rest  in  the 
grantee  iip<m  hia  perfcvmance  of  these  two 
conditions.  lounedlately  following  the  con- 
ditions la  the  proviaicHL:  *'When  these  coiuU> 


tions  are  folly  compiled  with,  thai  this  deed 
Is  to  be  In  full  force  and  virtue  in  law,  and 
otherwise  nnll  and  void."    Under  thla  pro- 
Tition.  to  raise  an  equity.  It  would  seem  that 
the  grantee  should,  in  part  at  least,  have  per- 
formed the  conditions.   The  condltton  In  re- 
gard to  the  life  estate  was  a  reservaitton  In 
turat  ot  the  grantor,  and  required  no  action 
by  tiw  grantee.   But  the  conditicm  In  regard 
to  the  payment  of  his  note  for  $900  required 
action  by  him  to  raise  an  equity  In  his  favor. 
No  paym^  of  any  kind  la  fotmd  to  have 
been  made  by  him  aa  this  note.   Ajurll  6, 
ISaZ,  after  the  note  for  «800  was  wholly  ove^ 
due  and  unpaid,  Jamea  Oakman,  Sr.,  convey* 
ed  the  premises  to  Margaret  Alvord  by  a  deed 
of  warranty,  on  full  ctmslderation  as  found  by 
the  master.   The  reccvd  oi  this  deed  was  con- 
structive notice  of  it  to  James  Oakman,  Jr. 
He  also  redded  on  the  premises  wKh  Mar- 
garet Alvord,  and  was  partly  supported  by 
her.  the  last  thr^  years  of  her  life.   He  made 
no  claim  to  the  lu^miBee  while  Margaret  Al- 
vord was  in  possession  and  control  ot  them 
mider  her  deed  frwn  April,  1882,  to  the  time 
of  h«  death,  In  October,  18B3.    The  declara- 
tiaa  made  by  James  Oakman,  Br^  while  mak- 
ing this  deed  to  Margaret,  that  It  did  not  pay 
half  his  debt  to  her,  waa  admissible,  because 
it  characterized  the  transaction,  and  showed 
that  the  deed  was  bring  made  for  fall  ooa- 
slderatlon.   It  showed  that,  notwithstanding 
their  relations  were  those  of  parent  and  child, 
there  also  existed  between  them  the  relation 
of  debtor  and  creditor;  othwwise  the  father 
could  not  hare  been  in  debt  to  her.   On  these 
facts,  against  Margaret  Alvord  and  the  de- 
fendants, who  claim  under  her,  It  Is  dlfll- 
colt,  and  apparently  Impossible,  to  raise  an 
equity  In  the  premises  In  favor  of  Jamea  Oak- 
man, Jr.,  or  the  orator,  who  claims  nnder  him. 
The  court  at  chancery  treated  the  conveyance 
ot  July  9,  1870,  as  creating  an  equitable  In- 
terest in  the  premlsee  In  favor  of  Jamea  Oak- 
man, Jr.   On  this  basis  wholly  the  case  has 
been  presented  to  tbiB  court   The  orator's 
bill  Is  drawn  to  eoSorc&  such  equitable  right 
He  claims  that  James  Oakman,  Jr.,  fully  per- 
formed, and  offers  to  pay  whatever  may  be 
found  due  under  the  conditions  of  the  deed  If 
they  were  not  fully  performed  by  him.  Con- 
sidering the  case  on  this  basis,  It  is  Incumbent 
on  the  orator  to  establish  that  James  Oak- 
man, Jr.,  in  whole  or  in  part  fulfilled  the  con- 
ditions Imposed  upon  htm  by  the  deed  of  July 
9.  187a    He  did  not  Interfere  with  the  Ufe 
estate  reserved  to  James  Oakman,  Sr.  If  the 
orator  claims  that  James  Oakman,  Jr.,  made 
any  paymenta  on  his  note  for  $800,  It  is  for 
hhn  to  establish  such  paymMits.  '  Claiming 
through  James  Oakman,  Jr.,  against  the  right 
of  the  defendants,  who  claim  tmder  JameB 
Oakman,  Sr^  the  former's  decUratlon  to  the 
attorney  ot  the  latter,  tn  1S77  or  1878,  that 
he  had  paid  nothing  m  his  note  of  $800,  waa 
admissible.   It  was  a  declaration  against 
Jamea  Oakman,  Jr.'s,  Interest  and  theref<H:a 
agalnat  the  interest  ot  tba  oratoi;   In  ctat- 
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Deetkm  with  this  declaration,  the  coDtinaoua 
poTMt7  ot  JanuB  Oakman,  Jr.,  and  the  (act 
that  James  Oakman,  Sr.,  conveyed  the  prem- 
tas  b7  deed  of  warranty  to  Uaxgaiet  Alvord. 
who  was  then  hi  possession  of  the  premises, 
In  April.  1882,  and  that  she  continued-  In  poft* 
Kssloo  nntll  her  decease,  hi  1883,  and  James 
Oakman,  Jr.,  made  no  claim  to  the  premises, 
the  master  has  fomid  that  James  Oakman, 
Jr..  oerer  paid  anything  on  his  note  for  f&OO. 
It  was  for  the  water  to  establish  a  payment 
His  n^t,  d»Ived  under  James  Oakman,  Jr., 
depended.  In  a  measore,  upon  soch  payment 
bring  eetaUished.  But  tf,  as  the  maatar 
seems  to  bsTe  resided  It,  the  bmrden  was 
on  the  defendants  to  negatire  such  payment, 
■II  these  facts  and  drcomstances  could  prop- 
erty be  shown,  and  considered  by  lUm.  With- 
out oonslderins  or  deciding  whethor  the  con- 
Teyanoe  of  'AjiHril  6^  1882,  standing  alone,  could 
hare  been  shown  and  considered  by  the  mas- 
ter <m  this  question,  It  was  dearly  admissible 
In  connection  with  the  facts  that  Margaret 
thereafter  continued  In  possess!  on  and  control 
Hi  the  prencdsee  to  the  knowledge  of  James 
Oskman,  Jr.,  and  tbait  he  made  no  cAatan  to 
the  premises  until  after  her  decease  In  1803. 
TbSm  brings  us  to  the  main  contenUon  on  tUa 
pobiL  Treating  the  deed  of  July  8,  1870,  aa 
creating  an  equltalde  mortage  of  the  pe&a^ 
ises  u  favor  of  James  Oakman,  Jr.,  and  that 
be  bad  not  paid  the  mortgage  debt  on  AptU 
6, 1882,  wben  the  mortgagee,  James  Oakman, 
Sr.,  conveyed  the  premises  to  Margaret  AJ- 
vord  by  a  deed  containing  the  usual  oove- 
aants  ot  warranty,  did  this  deed^nothlng  be- 
ing tbawn  to  the  contrary-Hsonvey  the  mort- 
gage debt  due  from  James  Oakomn,  Jr.,  to 
the  grantor?  The  decisions  on  this  questlcn 
axe  jvparently  In  conltlcL  But  the  omflict 
is  only  apparent.  In  many  of  the  states,  es- 
pecially the  code  states,  the  fee  the  prem- 
tees  mortgaged  never  becomes  vested  In  the 
mortgagee.  The  mortgage  Is  treated  as  cre- 
ating a  lien,  only.  In  bis  tevor,  to  secure  the 
payment  ^  the  mortgage  debt  His  only 
ilgbts  created  by  tbe  mortgage  are  to  have 
■0  waste  committed  by  the  mwtgagor,  and, 
tf  payment  of  the  mortgage  debt  Is  not  made 
wben  It  Is  due.  to  have  tbe  real  estate  mort- 
gaged sold,  and  tbe.  sum  realised  applied,  or 
so  mndi  of  It  as  Is  necessary,  to  tbe  extln- 
gidsbment  of  the  mortgage  debt  The  title 
to  tbe  iHemlses  does  not  vest  In  the  mortgagee 
vpoa  the  passing  ci  the  law  day,  nor  does  It 
vest  absolutely  in  him  by  foreclosure  of  the 
mortgage.  Tbe  mortgagee  has  no  right  to  tbe 
pranJaes  created  by  the  mortgage  except  such 
ss  are  collateral  and  Incidental  to  the  debt 
■ecored  thereby.  The  mortgage  Is  c«isldered 
as  a  diattel  or  personal  property  interest 
The  cmly  end  or  result  oi  such  a  mortgage 
being  security  for  the  paymmt  of  the  debt 
it  fdDowB  tbat  the  mtrtgagee,  by  a  ccmvey- 
anee  akme  of  the  mortgaged  premises,  does 
■at  Impliedly  not  necessarily  convey  any  right 
to  mnj  portion  of  tbe  mortgage  debt  and  that, 
tat  such  conve^nce  to  create  any  interest  In 
38  A^ 


the  grantee  other  than  that  of  trustee  for  the 
mortgagee,  a  conveyance  of  the  mortgage  debt 
or  some  portion  of  it;  must  be  shown.  Heice 
when,  nuder  tbe  law  of  tbe  jurisdiction,  the 
mortgagee  has  only  these  rights,  his  convey- 
ance of  tbe  premises  mor^aged  does  not  Im- 
pliedly convey  the  mortgage  debt.  But  in 
this  and  several  of  tbe  other  states,  upon  the 
passing  oi  the  law  day  without  performance 
or  payment  by  the  mortgage,  tbe  fee  of  the 
mortgaged  i»«nlse8  becomes  vested  in  fbm 
mortgagee,  and  there  remains  In  the  mort- 
gagor only  the  equitable  right  of  redemption, 
whldi  is  fully  extinguished  by  a  foretdoenre. 
After  the  law  day  has  passed,  tbe  mmrtgagw. 
If  be  remains  In  possession,  is  treated  as  ten- 
ant at  wilL  Attec  the  law  day  has  passed,  a 
conveyance  of  the  mortgaged  premises  by  a 
quHdatm  deed  by  tbe  mortgagee  conveys 
what  rights  he  has  under  the  mortgage,  sup- 
ported'by  whatever  of  the  mortgage  debt  Is 
then  due  and  unpaid.  If  made  to  tbe  mort- 
gagor»  It  operates  as  a  discharge  of  the  mort- 
gage; if  to  a  third  perscm,  it  may  be,  and 
impliedly  Is,— If  notl]dng  more  ts  shown,— a 
conveyance  of  oU  his  rights  suK^orted  by  the 
mortgage  debt;  or,  where  only  a  portion  of 
the  mortgaged  premises  Is  conveyed,  it  may 
have  been  Intended  only  to  bar  him  from  ar- 
resting his  deM  against  the  portion  conv^ed. 
Wben  tbe  mortgagee  conveys,  after  the  law 
day  has  passed,  the  mortgaged  premises,  by  a 
deed  containing  tbe  usual  covenants  of  war- 
ranty, these  covenants  imply  a  conveyance  ot 
all  his  rights,  sui^rarted  and  fed  by  woatever 
rigbta  be  thai  holds  or  may  thereafter  ac- 
quire. Hence,  nothing  being  shown  to  the 
contrary,  and  H  being  shown  that,  if  the  deed 
of  July  9,  1870,  be  considered  an  equitable 
mortgage,  tbe  debt  thwein  described  and  in- 
cluded In  the  note  of  tbe  grantee  for  $800  be- 
ing overdue  and  BtlU  existing  In  favor  of 
James  Oakman,  Sr.,  his  c<Hiveyance  of  April 
6,  1882,  operated  impliedly  to  convey  to  Mar- 
garet Alvord  the  fee  of  the  premises,  sup- 
ported by  the  mortgage  debt  then  owned  by 
him,  as  against  tbe  rights  of  James  Oakman, 
Jr.,  to  redeem.  Such  Is,  In  8uh?t;ance,  the 
holding  of  this  court  in  CoUamer  v.  Langdon, 
29  Yt  32.  Tbe  same  Is  also  held  in  Welsh  v. 
Phillips,  54  Ala.  309;  Hunt  v.  Hunt,  14  Pick. 
874,  26  Am.  Dec.  400,  and  note;  Mnrdock  v. 
Chapman,  9  Gray,  158;  Buggies,  v.  Burton, 
13  Gray,  607;  Kllbom  v.  Bobbins,  8  Allen, 
472;  Lawrraice  v.  Stratton,  6  Cusb.  103.  As 
embracing  tbe  two  apparently  conflicting 
classes  of  declslcHis,  see  Wilson  v.  Troup,  14 
Am.  Dee.  468,  and  note;  8  Pom.  Bq.  Jur.  U 
1209-1213,  and  notes;  Waibbu  Beal  Prop.  c. 
16,  pars.  8-18. 

The  facts  surrounding  this  case  Impress  up- 
on it  a  peculiar  character;  so  peculiar  that  it 
Is  doubtful,  tf  the  deed  ot  Ju^  9,  1870,  cre- 
ated an  equitable  Interest  In  tbe  premises  in 
James  Oakman.  Jr.,  whether  the  defendants 
are  to  account  for  tbe  rents  and  profits  of  the 
premises  for  the  time  Margaret  Alvord  and 
they  have  been  in  p<»sesMon.   We  have  no 
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occmslon  to  detennlnii  tb»  qnestteo.  Tht  de- 
fendants' floUdtor  sajB  that  they  are  willing 
to  account  tar  sndi  reat»and  prt^ts  in  reduc- 
tkm  of  the  amount  due  an  James  Oakman, 
Jr.*i^  note  for  1900, 

Tlia  scdlcitcv  for  tbe  (wntor  has  nude  a  point 
ta  c^iard  to  tbe  stntnte  of  llmltatlens  bar* 
lug  nm  on  this  debt,  or  some  part  of  It  It 
might  be  BO  if  this  were  an  acdra  at  lav. 
Bnt  In  eqnltr,  against  an  equitable  mortgage, 
a.  party  cannot  dalm  the  right  to  redeem  and 
Inroke  tbe  statnte  of  UmttatioDs  at  tbe  same 
time.  The/y  are  Incmslstent  positions.  The 
right  to  redeem  against  a  mortgagee  In  posses- 
sion ezlsta  for  16  yeara  after  possession  taken. 
Jt  the  mortgage  donands  this  equitable  right, 
he.mnst  also  do  eanitr,  and  vej  tbe  debt  dne 
undw  Ibe  mortgage,  after  appUc^Ltion  of  the 
rents  and  profits.  By  such  application  equity 
treats  the  mortgage  debt  as  stni  sobslstlng. 
SmUb  T.  Rallioad  Od.,  56  Yt  82. 

Tbe  orator  oont«idB  that  the  defendants 
should  be  charged  with  depreciation  in  the 
TBlue  (tf  the  propwty  tbrougb  a  failure  to  keep 
It  In  proper  repair.  His  grantor,  James  Oak* 
man,  Jr.,  by  tbe  deiad  of  July  fi.  1870,  stipn- 
laited  to  keep  the  premises  In  repair.  Tbe  on> 
ly  neglect  hinted  at  In  tbe  fkcts  r^orted  was 
Yrtille  be  was  mid«  tbia  dnty.  Mo  such  n^ 
lect  Is  shown  since  Maisaret  AlTord  came 
Into  poBseesion  under  the  deed  of  April-  6, 
1882.  There  Is  no  basis  for  this  cont«ition. 
Decree  reversed  pro  forma,  and  oanse 
mandad  to  bare  an  aiiccoant  of  tbe  rents  and 
proftfcs  reeelred  by  Margaret  AlTord  and  the 
defendants  apiAled  la  redaction  of  the  sum  dae 
on  tbe  fOOO  bote,  and  a  inoper  decree  entered 
tbat-tbe  orator  pay  the  balance  fOnnd  due  on 
tbe  note  hy  tbe  time  fixed  by  tiie  cenrtt  or  be 
foreckMed  of  bis  rls^ta  to  redeem. 


en  Tt  tss) 

In  re  SmTH'S  BSTATBL 

(Snpreme,  Ooort  of  VennonL  Chittenden. 
Jan.  Term,  1807.) 
Nora— CoHBiDEBATios— SoBscRiPnoir  TO  Chau* 

TABLB  IN9TITDTIOS — GiFT. 

1.  Motoal  promlaes  are  no  consideration  for  a 
note,  where,  when  tbe  maker  gives  it,  the  payee 
agrees,  in  consideration  ot  receiving  the  amount 
thereof,  to  pay  the  maker  annually  tor  life  a  snm 
equal  to  6  per  cent  thereof,  but  no  payments  are 
made  hy  either  party. 

'  2.  There  mnet  oe  a  Oonstderation  to  rapport  a 
promise  to  pay  money,  though  the  promisee  is  a 
charitable  Institution;  and  a  promise  to  devote 
It  to  the  only  object  for  which  It  Is  authorized  to 
take  gifts  Is  no  oonstdenition. 

S.  A  pmniissory  note  withoat  eonsideiatlon  can- 
not be4^e  subject  of  fift  from  the  maker  to  paye^ 
though  at  delivery  it  is  agreed  by  the  parties  that 
It  be  treated  as  a  cash  payment 

Start,  J.,  dissenting. 

Bxceptiona  from  Gblttendoi  coonty  court; 
l^ler.  Judge. , 

Appeal  from  a  decree  ot  the  probate  court 
accepting  the  report  of  commissioners  disal- 
lowing the  dalm  of  the  Montpeller  Semlnaiy 
joa  a  note  given  December  2A,  ISSi,  against 


the  estate  of  BOlaa  anlth,  iHk»  died  betweoi 
December  24r  1898,  and  December  24.  18B4. 
Pleas,  tbe  guienl  Issue  and  statute  oC  limi- 
tations. Judgment  pro  fimna  for  claimant 
Defendant  excepts.  Reversed. 

Frank  C.  Partridge  and  Dillingham,  Huse 
&  Howland,  for  clabnant  T.  B.  Wales  and 
O.  P.  Ray,  for  defendant 

TA7T.  J.  TtM  dalm  which  Is  sou^  to  be 
recovered  In  this  cause  Is  evidenced  by  a 
promissory  note  for  91,000,  glYea  by  tbe  tes- 
tatrix to  tbe  daimant,  payaMe  one  day  after 
date,  with  Interest  annually.  AA  the  tUne  ot 
its  execution  and  delivery  tbe  claimant  gave 
the  testatrix  an  agreement  redtlng  that  m 
consiaeratlon  of  having  received  from  her 
that  snm.  It  agreed  to  pay  her  annually  dur- 
Ing  life  ¥60,  the  same  being  6  iter  cent  In- 
terest i9on  tbe  amount  named  In  tbe  note. 
At  the  time  of  the  ddlvor  of  tbe  note  to  the 
claimant  It  was  agreed  parol  between  the 
parties  that  ihe  note  should  be  treated  as-a 
casb  payment .  No  m<mey  waa  evor  paid  by 
either  party  to  Ibe  other,  allbougta  Interest 
was.  regularly  Indorsed  annnally  upon  tbe 
note.  It  waa  atoo  a^ned  hy  V^rU  that  the 
testatrix  should  Indorse  upon  the  agreement 
or  ammtty  contract  tho  soma,  to  be  paid  to 
her  annually,  aa  tb^  became  dna  But  the 
neferee  does  not  find  that  the  testatrix  ever 
made  any  Indorsement  on  the  contract  or  "did 
anything  towards  carrying  out  the  parol  agree- 
ment between  her  and  the  claimant  The 
contract  has  been  lost  'Hie  giving  of  the 
note  and  the  annuity  contract  waa.  In  effect, 
but  one  transaction.  They  were  executed  at 
the  same  tlmev  and  rdated  to  tbe  same  snb- 
ject-matto-.  It  was  evident  that  no  mon^ 
ires  to  be  paid  by  any  we  until  tbe  testatrix 
bad  In  tact  paid  tbe  81,000  to  the  daJiqant. 
Tbe  transaction  was  riniply  a  promise  of  tbe 
testatrix  to  give  tiie  daimant  at  some  future 
<tlme  the  snm  ot  81.000.  A  promise  tot  tbe 
payment  of  money  Is  void  unless  made  upon  a 
legal  consideration.  As  Instances  of  such 
want  of  consideration,  we  have  many  cases 
In  this  state,  vis.:  HoUey  t.  Adams,  16  Vt. 
206;  Carpenter  T.  Dodge,  20  Yt  SOS;  Smith 
V.  Klttrldge,  21  Vt  288;  FTOst  T.  Frost's  Es- 
tate,-33  Vt  688;  Rogers  t.  Rogers.  66  Yt 
Tbe  atiestlon  before  us  Is,  was  there  a  con- 
sideration for  tbe  note  In  suit?  Zi  has  been 
hdd  In  some  eases,  like  agreemoite  to  marry, 
to  submit  matters  to  arbitration,  etc.,  ttuU: 
mutual  i»omlses  are  auffident  to  uphold  tbe 
contract  And  It  waa  hdd  In  Bank  r.  SaUn, 
48  Yt  239,  and  In  Lamson  v.  lAmson,  62  Vt 
586,  that  mutual  and  concurrent  promlaes  af- 
ford a  sufficient  l^al  consldtaatlon  for  the 
prmnlse  of  each  party.  The  hiqulry  IsT  was 
tbe  agreement  to  pay  the  testetrix  the  Interett 
on  the  11,000  a  snffldent  consideration  for 
the  promise  of  tile  testatrix?  Tbe  transac- 
tion between  tbe  parties  was  to  the  form  of  a 
contract— sometimes  called  "bilateral"— con 
dating  of  mutual  ^omlses  to  do  some  future 
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*ct.  In  such  contracts.  If  the  consideration 
for  a  promise  Is  another  promise,  the  whole 
agreement  may  be  contingent,  to  come  into 
effect  only  at  the  will  of  one  the  parties. 
And  it  is  well  settled  both  In  Bngland  and 
irlth  ns  that  snch  an  agreement,  so  long  as 
nothing  is  done  by  the  promisee,  Is  not  bind* 
Ing  on  the  promisor.  This  contract.  It  Is  evi- 
dent, was  not  to  take  effect  until  the  testatrix 
paid  the  money  specified  In  the  note.  Then 
the  promise  of  the  claimant  would  become  of 
force.  It  cpuld  have  no  force  and  no  life  un- 
til the  money  was  paid.  Until  that  time,  it 
had  nothing  to  cerate  apon;  and  there  was 
nothing  In  the  prmnlse  of  the  claimant  that 
can  be  held  1:0  be  a  consideration  for  the 
promise  of  the  testatrix.  If  the  (1,000  was 
neva  paid,  there  was  no  liability  whatever 
upon  the  claimant  to  pay  the  interest.  We  do 
not  pot  this  upon  the  ground  that  the  con- 
sideration was  inadequate,  but  that  there  was 
a  total  want  of  con^deratlon  to  sni^rt  the 
obligation.  The  note  was  delivered  as  a  gift. 
The  testatrix  intended  it  as  a  gift  Thg  fact 
that  she  agreed  that  it  should  be  treated  as  a 
ash  payment  is  immaterial,  for  It  was  not  a 
aah  payment,  and  no  agreement  of  the  par- 
Sea  could  make  it  so.  The  agreement  did  not 
make  the  note  numey,  nor  create  any  con- 
sideration for  it  The  referee  states  In  ex- 
press terms,  "No  value  was  received  for  Mrs. 
Smith's  pnHnise."  This  we  construe  as  a 
finding  of  no  value,  unless  the  claimant's 
promise  created  oae.  We  hold  the  promise  to 
pay  interest  CMUtltnted  no  consideration  for 
the  note. 

It  la  further  Insisted  by  the  claimant  that 
the  note  can  be  supported  as  a  8nbscrlt>t]on  to 
a  charitable  Institution.  There  la  no  differ- 
awe  In  respect  to  the  necessity  tor  a  consider- 
ation to  suK>ort  a  promise  made  la  behalf  of 
a  Aarttable  institution  and  a  promise  for  any 
<^beT  purpose.  .  All  ^ple  ccmtracts  must  be 
based  upon  a  suffldent  legal  consideration. 

It  is  claimed  that  there  was  an  implied 
promise  on  the  part  of  the  trustees  of  the 
seminary  to  see  to  and  makd  an  application 
of  the  money  under  the  obligatton  Imposed  up- 
on and  assumed  by  them  as  trustees,  to  en- 
aMe  the  claimant  to  prosecute  its  duties  ot 
public  instruction  for  wtilCh  it  was  incorpo^ 
rated,  and  that  this  implied  promise  was  the 
oMidderaticHi  of  the  testatrix's  promise  con- 
tained In  the  note.  The  claimant  is  an  edu- 
(!atlonal  Institution,  having  capacity  to  take 
gttts  for  Its  general  purposes.  Nothing  else 
being  shown,  It  will  be  i»esumed  that  It  can 
take  gifts  only  for  the  purpose  of  public  in- 
struction, and  tliat,  nnlew  limited  by  the 
terms  of  the  gift.  It  would  have  been  the  duty 
of  the  trustees  to  use  the  gift  of  Mrs.  Smith- 
had  It  t>een  executed  by  the  payment  of  mon- 
ey—for the  only  purpose  for  which  the  semi- 
nary conld  take,  hold,  and  use  property.  Any 
implied  promise,  therefore,  would  be  no  more 
nor  less  than  a  promise  to  do  their  duty,  and 
constitute  no  consideration  for  a  contract. 
Doing  or  {awnteliig  to  do  what  one  is  already 


legally  bound  to  do  is  not  a  sufficirait  om- 
sideration  to  uphold  a  contract,  whether  the 
previous  obligation  arises  by  contract  or  by 
law  independently  of  it  Cobb  v.  Cowdery, 
40  Vt  25.  No  Implied  promise,  therefore,  can 
be  raised  to  support  the  promise  made  by  the 
testatrix.  There  are  authorities  in  some  of 
our  sister  Jurisdictions  indicating  the  doc- 
trine above  alluded  to,  that  an  implied  prom- 
ise on  the  part  of  the  coriwratloai  or  Its  trus- 
tees to  expend  the  money  is  a  sufUclent  coia- 
sid^ation  for  the  promise,  and  sultlcient  to 
support  the  contract  The  doctrine  is  Uici- 
dentally  referred  to  In  Troy  Academy  v.  Nel- 
son. 24  Vt.  189.  But  that  doctrine  Is.  not  con- 
sistent with  the  principle  that  where  nothing 
whatever  Is  said  upon  the  subject,  and  no 
limitation  annexed  to  the  gift,  SBd  the  cor- 
poration takes  thq  fund  with  power  to  expend 
it  only  for  the  purposes  of  the  corporation, 
the  trustees  are  doing  only  what  their  duty 
requires  them  to  do,  and  therefore  it  cannot 
constitute  a  sufficient  consideration  for  a 
promise.  In  the  cases  In  which  this  latter 
rule  has  been  discussed,  with  scarcely  an  ex- 
cepticA,  there  was  an  ample  ccmslderatlon 
shown  in  each  case,  without  resorting  to  an 
Implied  promise  on  the  part  of  the  crapora- 
tlon,  or  its  trustees.  The  quesUon  of  want 
of  consideration  in  eases  of  snbecription  to  aid 
educational  and  other  public  enterprtsee  In 
tills  state  has  arisen  in  University  of  Ver- 
m(Hit  V.  Bnell;  2  Vt  4S,  State  Treasurer  v. 
Gross,  9  Vt  289,  and  Troy  Academy  v.  Nel- 
son, 24  Vt  188.  Each  of  these  cases  can 
well  be  sustained  on  the  ground  that  a  legal 
consideration,  may  consist  in  loss,  damage,  or 
InctMQvenlenoe  sustained  by  the  party  to  whom 
the  promise  was  made.  The  erection  of  the 
state  house  and  the  university  building,  In 
two  of  these  cases,  and  the  labor,  expense, 
and  disbursemoit  in  obtaining  a  subscrlptloa 
of  $20,000  to  pay  the  debts  of  the  institution 
In  the  other,  c(»istltuted  suffldeBt  considera- 
tions tac  the  promises  respectivtiy  made. 
We  hold  that  there  was  no  eortsideratlon  tor 
the  note  In  question;  that  the  testatrix  re- 
ceived no  benefit  from  It  nor  was  the  claim- 
ant subjected  to  any  loss;  damage,  or  Incon- 
venience; and  that  a  promissory  note  with- 
out consideration  catmot  be  the  Subject  of  a 
valid  gl£t  from  the  maker  to  the  donee.  '  The 
pro  fonna  Judgment  revised,  and  Judgment 
for  the  defendant,  and  txdoKA  certifldd  to  the 
probate  court  . 

BTAIKr,  dissents. 

■J 

(WVt  375) 
PARKHUKST  v.  KRBLLINGBB. 
(Supreme  Court  of  Vermont  Waahiogton. 
Jan.  Tenn.  1897.) 

BUFPORT  or  DaOOQTBR— IMPLIRD  OoSTBAOT— Evi> 
DKNCe  OF  AOE. 

1.  Recovery  piay  be  bad  of  defendant  for  board- 
ing and  Duralng  his  unmarried  daughter,  though 
she  was  of  age  and  defendant  made  no  express 
promise;  he  having  told  plaiutUE  to  take  her  to 
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plaiotifFt  boose,  i^re  her  a  good  home,  and  take 
good  care  of  her;  and  she  being  at  the  time  sick, 
end  in  need  of  shelter,  food,  k>dgiDg,  and  care, 
and  unable  to  provide  them,  and  she  having,  while 
at  home,  been  in  danger  of  her  life,  and  having 
been  driten  thereirom  hy  her  mother. 

2.  Defendant,  in  snpport  of  his  claim  that  his 
daughter  was  over  18  years  old,  may  show  that 
before  the  controversy  with  plaintiff  the  daughter 
had  a  birthday  party,  and  on  the  Idrthday  cake 
were  figures  indicating  such  age. 

Elsceptions  from  Washington  comit;  court; 
Munson,  Judge. 

General  assumpelt  by  Helen  ParkhnrBt 
against  Joseph  KieUingel*.  Plea,  the  general 
issue.  V^^ct  and  Judgment  for  defradant 
Plain tMT  excepts.  Reversed. 

It  appeared  that  the  board  and  nnrsing  fur- 
nished defendant's  daughter  were  necessaries, 
and  the  plalatifF's  evidence  tended  to  show 
that  the  daughter  was  a  nonemanclpated  mi- 
nor. But  the  plaintiff  claimed  that,  since  the 
daughter  was  still  a  member  of  the  defend- 
ant's household,  the  defendant  would  be  liable 
on  an  Implied  contract,  by  reason  of  his  rela- 
tionship, and  the  fact  that  the  daughter  would 
be  a  pnblic  charge  without  his  support,  even 
though  the  daughter  were  over  18  years  of  age. 
But  the  court  held  otherwise,  and  charged  the 
jury  upon  this  point  as  quoted  to  the  opinion. 

John  W.  Gtordon,  for  plaintiff.  B.^A.  Boar, 
for  defendant 

START,  J.  This  action  la  brought  to  re- 
cover for  boarding  and  nursing  Nellie  Krellln- 
ger,  an  nnmarrled  daughter  of  the  defendant 
It  appeared  that  Nellie  had  been  ill  for  some 
weeks  before  going  to  the  plaintiff's  house, 
during  which  time  she  had  been  at  her  fatbra's 
home;  that  for  some  time  previous  to  her 
Illness,  but  for  how  long  it  did  not  appear, 
Nellie  had  been  away  at  work,  and  while  so 
away  was  taken  sick  and  returned  to  her 
father's  house;  that  during  her  illness  she  had 
no  means  tar  her  support  and  waa  unable  to 
support  herself  by  work;  and  that  her  fath^ 
waa  poesessed  of  sufficient  means  to  provide 
for  her.  It  appeared  that  Nellie's  mother  was 
a  person  of  violent  tempra*,  and  was  frequently 
intoxicated.  The  plainturs  evidence  tended  to 
show  that  the  mother  at  this  time  nad  a 
strong  dislike  for  Nellie;  that  on  the  occa- 
sion of  Nine's  leaving  her  father's  home  be- 
fore going  to  the  plaintiff's  house,  she  had 
beaten  her  so  tliat  she  waa  insenidble,  and 
driven  her  from  home;  that  th.e  d^endant  was 
unable  to  control  his  wife's  conduct  towards 
Nellie;  and  that  it  would  liave  endangered 
Nellie's  life  to  have  remained  at  home  with 
her  mother.  It  appeared  that  Sarah  Park- 
nurst  a  daughter  of  the  plaintiff,  liad  been  at 
die  defendant's,  taUng  care  of  Nellie,  and  nad 
refused  to  remain  any  longer,  and  that  Nellie 
left  the  defendanfa  house  with  the  plaintiff 
and  her  daoghter,  and  went  to  the  house  of 
one  McCarty,  and  from  there,  soon  after,  went 
to  the  plaintiff's  house.  The  plaintiff's  evi- 
dence tended  to  show  that  she  boarded  and 
nuned  Ndlle  upon  the  credit  of  the  defendant; 


that  defendant  waa  present  when  NelUe  left 
home,  and  made  no  objection  to  her  going; 
that  he  told  the  plaintiff  whUe  NelUe  was  at 
Mccarty's  to  take  N^ie  up  to  her  house,  and 
give  her  a  good  home  and  take  good  care  of 
her,  and  he  would  soe  that  she  had  her  pay 
for  it  The  evidence  further  tended  to  show 
that  soon  after  Nellie  went  to  the  plalntUf's 
house  the  defondant  came  there,  and  that  the 
plaintiff  then  asked  him  if  he  was  willing 
NelUe  should  stay  there,  and  he  said  be  was, 
telling  her  to  keep  her,  and  he  would  see  that 
she  had  her  pay.  The  court  instructed  the 
Jury,  among  other  things,  as  follows:  "Now, 
if  you  find  from  the  evidence  that  Nellie  Krel- 
Unger  was  over  eighteen  yean  of  age  at  the 
time  these  servlceB  were  r^ered,  tnen  the 
plaintiff  Is  not  entitled  to  recover  upon  the 
ground  of  an  Implied  promise;  but  she  can 
still  recover  upon  the  ground  of  an  express 
promise,  if  yon  find  from  the  evidence  that 
the  express  promise  was  made."  The  plain- 
tiff excepted  to  the  Instruction  that,  if  they 
found  that  Nellie  was  over  18  years  of  age.  tlw 
plaintiff  could  not  recov«  upon  an  implied 
promise.  We  think  the  butructlon  excepted 
to  was  error.  The  evidence  tended  to  show 
facts  and  drcumstances  from  which  the  jury 
should  have  been  at  liberty  to  have  found  a 
contract  in  fact  They  must  have  understood 
from  the  instruction  that  they  were  not  at 
liberty  to  ilnd  such  contract  unless  they  found 
that  the  defendant  promised  In  express  words. 
To  entitle  tlie  plaintiff  to  recover,  it  was  not 
necessary  that  the  Jury  sboold  find  that  the 
defendant  said  that  he  would  pay,  or  that  he 
said  he  would  see  that  the  plaintiff  was  paid. 
If  the  defendant  ttdd  the  plaintiff  to  take  bis 
daughter  to  her  house,  give  her  a  good  home, 
and  take  good  care  of  her,  such  facts,  taken 
in  connection  with  other  facts  and  circum- 
stances which  the  evidence  tended  to  show,— 
such  as  the  fact  that  the  daughter  was  sick, 
needed  shelter,  food,  lodging,  and  care,  and 
was  unable  to  provide  them;  that  while  she 
was  at  home  her  life  was  in  dangw;  that 
while  sick  she  had  been  driven  from  home  by 
her  mother;  that  the  defendant  was  her 
father,  and  able  and  willing  to  provide  for 
her,— would  Justly  a  finding  that  the  de- 
fendant expected  to  pay  for  the  s^vlce,  and 
the  plaintiff  expected  to  receive  payment  from 
him.  Such  mutnal  expectation,  onder  the  cir- 
cumstances disclosed  by  the  evidence,  wonid 
constitute  a  contract  In  fact,  and  ottltle  the 
plaintiff  to  recover.  Chit  Oont  17,  18;  Gor- 
don V.  Potter,  17  Vt  348;  Goetschlna  v.  Hunt 
(Sup.)  5  N.  T.  Supp.  807;  Patton  r.  Has- 
singer,  60  Pa.  St.  311;  Wood  v.  GUI,  1  N.  J. 
Law,  449;  Ives  v.  Hulet  12  Vt.  814;  Swain 
V.  Tyler,  M  Vt  9;  Rowdl  v.  Ttnrn  of  Ver- 
shire,  62  Vt.  406,  19  AO.  990. 

The  defendant  claimed  that  his  daughter 
was  over  18  years  of  age,  and  upon  this  issue 
was  allowed  to  show  that  she  had  a  birthday 
party,  on  which  occasion  there  was  a  birthday 
cake,  with  figorea  thereon  Indicating  her  age. 
The  party  was  before  the  controversy  arose. 
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and  at  a  time  when  the  defendant  could  have 
no  motlre  In  representing  the  age  of  his 
danghter  to  be  different  from  what  It  was  In 
/act;  and  we  think  the  evidence  muat  be  re- 
garded as  In  the  nature  of  an  act  of  the  de- 
fendant that  rendered  his  claim  more  probable, 
and  was  admissible.  Judgment  revosed  and 
cause  remanded. 

(•  Vt.  SM) 

BROWN  r.  TOWN  OF  MT.  HOLLT. 
(Supreme  Court  of  Termont    Rutland.  Jan. 
Term,  1897.) 

DtnOTITB  HtQHWAT— BtiDENOB— COXPLAIKTB. 

1.  In  an  action  for  damages  caused  a  de- 
tect in  a  highway,  where  there  was  erideace  that 
■odb  defect  was  so  far  latent  tliat  it  could  not 
reasonably  hare  been  anticipated  and  goarded 
against,  and  that  the  accident  complained  of  had 
OGCorred  without  fault  on  the  part  of  the  town, 
the  inry  should  have  been  required  to  determine 
whether  the  town  officers  ought,  as  prudent  men, 
to  have  antidpated  that  suA  defect  was  likely 
to  occur,  and  guarded  against  it,  and,  If  not  neg- 
ligent in  such  respect,  whether  they  oufht  to 
have  seasonably  discoTered  and  ranedied  it 

2.  In  an  acuca  for  pwsonal  Injury,  testimony 
u  to  plalntilTs  complaints  of  pain  suffered  by 
him  at  the  time  sadi  complaints  were  made  was 
fcoperly  recdTcd.  thmigh  sudi  ctHoplatati  were 
oot  made  to  a  ph^idau  or  nurse. 

Exceptions  from  Rutland  county  court; 
Bowell,  Judge. 

Action  by  James  Brown  agidnst  the  town 
cf  Mt  Htdly  for  damages  for  Injury  through 
a  defect  in  a  highway.  Hie  ^ea  was  the 
guieral  IsBoe.  Hiera  were  T»^iot  and  Jndg- 
rnent  for  jdaintiff,  and  defendant  excepts. 
BafETsed. 

The  acMeat  occurred  on  Tuesday.  Ttie 
defendant  reanested  tbe  comi  to  ctaaige  **ttaat 
If  the  cnlrert  was  suitably  bunt,  and  rmnaln- 
ed  anparently  safe  and  secure  and  thwe  was 
no  apfiaroit  diange  In  its  c<mdltlon  bef<»re 
the  accident,  and  the  accident  was  occasioned 
by  tbe  parting  of  the  stones  oorerlng  the  col- 
vert,  then  tin  d^ect  would  be  latent,  and  the 
town  not  liatde,  and  that  this  would  be  true 
attboogh  tba  bole  was  there  a  few  bonra  be- 
tbre  tbe  accident,  or  eren  the  Sunday  night 
before,  anless  tHe  Jury  should  find  that  by 
due  dlUgaace  the  town  ought  to  have  known 
of  tbe  defect;  that  the  town  is  duugeable 
only  with  the  care  and  prudence  of  an  ordi- 
narily prudent  man.**  The  court  refused  to 
duige  aa  requested,  but  diarged  that  tiie 
town's  BablUty  was  not  to  be  meesored  by 
ordinary  care  and  iwndence;  tbat  the  statute 
fanpoeed  upon  it  the  duty  of  keeping  the  cul- 
vert in  good  and  sufficient  repair,  and  tf  It 
bad  neglected  tbat  duty,  and  the  culvert  was 
bMnflldent  and  ont  repair,  It  was  Uable,  If 
the  pbdntifTs  case  was  otiKrwlse  made  out, 
whetba*  it  knew  of  tbe  defect  or  not,  and 
wlietlier  it  wai^  w  not,  n^lgmt  in  not  know- 
ing It  To  this  refusal  and  charge  the  def aid- 
ant exc^tted. 

W.  W.  Stickney,  J.  G.  Sargent,  and  H.  W. 
Parker,  for  plaintiff.  W.  H.  Lord  and  O.  B. 
Lawrence^  for  defendant 


START,  J.  The  plaintiff's  evidence  tmded 
to  Bhow  that,  while  riding  over  a  culvert 
which  the  d^eodant  was  bound  to  maintain 
and  keep  in  r^iair,  his  horee  ste^ied  into  a 
hole  that  had  been  there  about  4S  hours,  caus- 
ed by  the  spreading  of  the  stone  slabs  cover- 
ing the  culvert,  and  the  dirt  covering  the 
same  working  through.  The  defendant's  evi- 
dence tended  to  show  that  there  was  no  hole 
In  tbe  culvert  until  the  plalntlft's  horse  broke 
through  It  on  tbe  occasion  of  the  accident; 
that  the  culv«t,  was  proporly  and  securely 
built,  with  ddw  covered  with  large  flag- 
stooes,  which  at  the  time  of  the  accident 
were  covered  with  gravel  and  dirt  to  the 
depth  of  about  18  Inches;  that  said  culvert 
was.  to  all  appearances,  in  perfect  condition; 
that  the  defect  could  only  have  been  discov- 
ered by  crowding  Into  tbe  culvert;  that  the 
defendant's  road  commissioner  had  from  time 
to  time  Inspected  the  road  where  the  culvwt 
was,  and  discovered  no  fault  In  the  same. 
Tbls  evidence  tends  to  show  that  the  defect 
causing  the  Injury  complained  of  was  so  far 
latent,  sudden,  and  unfcweseeu  tbat  Its  occur- 
rence could  not  reasonaldy  have  been  antici- 
pated and  guarded  against,  and  that  tbe  acci- 
dent occurred  without  fault  on  the  part  of 
the  town.  The  evldoice  fairly  presented  for 
the  ccmslderatlon  ot  the  Jury  the  qnestlcm 
whether  the  town  office  charged  with  the 
duty  of  keeping  the  culvert  In  repair  ought, 
SB  car^l  and  prudent  men,  to  have  antici- 
pated tbat  such  a  d^ect  would  be  likely  to 
occur,  and  guarded  against  Its  occurrence, 
and,  If  not  negligent  In  this  respect,  whether 
by  the  exercise  of  due  care  and  prudence 
they  could  or  ought  to  have  seasonably  dis- 
covered the  defect,  and  remedied  it  And 
these  questions  should  have  been  submitted 
to  the  Jury.  When  a  d^ect  In  .the  highway 
Is  latent,  and  when  a  sudden  and  unforeseen 
defect  occurs  without  fault  on  tbe  part  of  tbe 
town,  the  town  Is  not  chargeable  for  the 
damage  resulting'  frmn  sncb  defect  unless  It 
has  been  In  default  in  respect  to  getting  sea- 
sraiable  knowledge  aC  the  defect  or  unless, 
havUig  such  knowledge,  it  was  reasonably 
practicable  to  have  repaired  the  defect,  or 
put  up  a  warning  or  barrier,  before  the  hap- 
pening of  the  accident  In  such  cases  the 
questions  ot  whether  tbe  defect  occurred 
without  tbe  fault  of  the  town,  and  whether 
the  town  was  wanting  In  care  and  prudence 
In  not  seascmably  discovering  and  repairing 
tbe  d^ect,  are  for  the  jury.  Campbell  v. 
Fahr  Haven,  54  Vt.  336;  Oder  t.  Hlnesburgh, 
44  Vt  220:  WUlard  v.  Newbury,  22  Vt  458; 
K^ey  V.  Olovw,  15  Vt  70S.  In  Mullen  v. 
Rutland,  66  Vt  77,  tbe  defendant's  surveyor 
buUt  a  barricade  to  prevail  travelers  from 
driving  upon  a  bridge  tbat  was  being  re- 
paired; and  the  court  held  that  If  the  town 
performed  Its  full  duty,  and  built  a  barricade 
at  nightfall  sufficloit  In  height  In  strength, 
and  in  the  right  [^ce,  and  had  no  knowledge 
or  reason  to  suppose  or  suspect  that  some  un- 
foreseen casual^  would  bappeo  to  it  tbi 
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town  would  not  be  liable.  In  Prindle  v. 
Fletcher,  39  Vt  255,  the  plaintiff  was  travel- 
ing upon  a  highway,  when  the  ground  gave 
way  under  his  horse,  through  some  latent 
defect,  which  was  not  known  and  was  not 
discoverable;  and  the  court,  In  holding  that 
the  defendant  was  not  liable,  in  the  course 
of  the  opinion  said:  "It  was  not  the  design 
of  the  statute  to  require  Impossibilities  of  the 
town,  and  to  make  it  the  absolute  insurer 
against  all  accidents  and  injuries  caused  by 
defects  In  highways.  But  .it  was  designed 
to  hold  the  town  to  Insure  against  accidents 
and  injuries  caused  by  defects  existing 
through  any  fault  of  the  town." 

The  plaintiEF  was  permitted  to  show  by  his 
Horts  the  complaints  he  made  of  pain  he  was 
suffering  at  tbe  time  he  made  the  complaints. 
Tbls  testimony  was  propwly  received.  It  is 
not  necessary  that  sudh  complaints  be  made 
to  a  physician  or  nurse,  in  order  to  render 
them  admissible.  Knight  T.  Smythe,  57  Vt 
529;  State  v.  Howard,  32  Vt.  380;  Kent  v. 
Lincoln,  Id.  591;  Drew  v.' Sutton,  55  Vt.  586; 
State  V.  Foumler,  68  Vt  262,  35  Atl.  178. 
Judgment  reversed  and  cause  remanded. 


Cn  Tt  MO 

SHERMAN  T.  ESTET  ORGAN  CO. 
(Snpreme  Court  of  Vermont.   Windham.  Jan. 

Term,  1807.) 
Chattel  Mortgages —Oath  —  Law  ov  ths  Casb. 

1.  A  decision  of  the  supreme  court  on  a  poiot 
in  the  case  will,  on  the  cnse  again  coming  to  that 
court,  he  adhered  to,  the  facts  relevant  to  the 
point  renuuniog  the  same. 

2.  Under  Pub.  St.  N.  H.  c.  140,  (  12,  declaring 
a  chattel  morteage  invalid  against  all  except  the 
mortgagor,  nnless  sworn  to  and  recorded  m  the 
manner  herein  prescribed;  and  section  6,  re- 
quiring to  be  recordtd  the  following  oath  to  be 
taken  by  the  parties  to  the  mortgage:  "We  sev- 
erally swear  that  the  foregoing  mortgage  is  made 
<or  the  purpose  of  aeenrlng  vie  debt  aped&ed  in 
the  condition  tiiereot,  and  for  no  oth^  purpose 
whatever  [and  tliat  said  debt  was  not  created  for 
the  purpose  of  enabling  the  mortgagor  to  execute 
said  mortgage],  but  la  a  just  debt  bonestiy  due 
and  owing  from  the  mortgagor  to  the  mortgagee," 
—omission  of  the  words  Indicated  by  bra^ets 
renders  the  mortgage  Invalid  against  a  purdiaser 
from  the  mortgagor  ct  the  mor^aged  property. 

Exceptions  from  Windham  county;  Start, 
Judge. 

Trover  by  Sidney  H.  Sherman  against  the 
Estey  Organ  Company  for  wood  and  lumber. 
Ju^ment  for  plaintiff.  Defendant  excepts. 
Reversed. 

The  plaintiff  claimed  title  to  the  wood  and 
lumber  by  virtue  of  a  chattel  mortgage  and  a 
foreclosure  sale  to  himself  thereunder,  subse- 
quent to  which  sale  the  defendant  converted 
the  same  to  Hs  own  use,  claiming  title  thereto 
by  virtue  of  conveyances,  from  other  parties, 
of  the  land  upon  which  said  wood  and  lumber 
grew,  and  a  bill  of  sale  of  the  same  from  the 
plaintiff's  mortgagor. 

Clarke  C.  Pitta  and  L.  M.  Read,  for  plain- 
tiff. K.  Haskins  and  Waterman,  Martin  & 
Hitt,  for  defeud.m. 


ROSS,  O.  J.  When  this  case  .was  before 
this  court  as  found  In  67  Vt  550,  32  Atl.  483, 
It  was  held  that  the  chattel  mortgage  from 
Walte  to  the  plaintiff.  If  It  was  executed  for 
the  purpose  and  under  the  circumstances 
which  the  plaintlfTs  testimony  tended  to  estab- 
lish, was,  so  far  as  regards  the  facts  wtdch 
that  testimony  tended  to  establish,  valid.  The 
decision  of  this  court  upon  a  point  In  a  case 
will  not  be  departed  from  when  the  case  comes 
again  before  the  court,  so  long  as  the  facts 
relevant  to  the  point  decided  remain  unchan- 
ged. Ross  V.  Bank,  1  Alken,  43;  Dana  v. 
Nelson,  Id.  252;  Herrlck  v.  Belknap,  27  Vt. 
673;  Stacy  v.  Railroad  Co.,  32  Vt  551;  Bar- 
ker V.  Belknap,  39  Vt.  168;  Chllds  v.  Insur- 
ance Co.,  56  Vt  609;  Railroad  Co.  v.  Hunt,  59 
Vt.  294,  7  Atl.  277.  No  new  facts  relevant  to 
whether  the  true  relations  of  the  plaintiff  and 
of  Walte  to  their  note  given  to  Herrlck,  upon 
which  the  plaintiff  had  written  "Surety"  after 
his  signature,  could  be  shown  by  evidence 
aliunde  the  note,  have  been  brought  into  the 
case  since  the  decision.  Tb&t  decision  is  con- 
clusive upon  this  point  The  trial  court  prop- 
erly admitted  such  evidence. 

Upon  the  former  trial  a  verdict  was  ordered 
for  the  defendant  at  the  close  of  the  plaintiff's 
testimony.  The  exceptions  then  before  the 
court  show  that  only  section  9  of  chapter  140 
of  the  Public  Statutes  of  New  Hampshire  was 
admitted  In  evidence.  This  chapter  relates  to 
mortgages  of  personal  properly,  and  points  out 
the  manner  in  which  they  must  be  executed 
and  recorded  to  be  diectual  against  attaching 
creditors  and  purchasers.  Section  9,  In  sub- 
stance, provides,  that  If  the  mortgage  Is  ex- 
ecuted to  secure  the  mortgagee  for  a  liability 
other  than  a  debt  due  to  him  from  the  mort- 
gagor, the  form  of  the  oath  given  In  section  6 
of  the  chapter  shall  be  so  varied  as  truly  to 
describe  such  liability.  On  this  trial  the  whole 
of  chapter  140  of  the  Public  Statutes  of  New 
Hampshire  was  In  evidence.  The  exceptions 
then  did  not  Include  the  form  of  the  oath  re- 
qnlred  by  section  6  of  that  chapter.  Hence 
the  point  whether  the  oath  affixed  to  the  mort- 
gage given  by  Walte  to  the  plaintiff  complied, 
in  substance,  with  the  form  of  the  oath  pre- 
scribed by  section  6  of  chapter  140  of  the  Pub- 
lic Statutes  of  New  Hampshire  was  not  raised 
by  these  exceptions,  nor  was  It  considered  by 
this  court  In  the  decision  then  made.  The 
personal  property  mortgaged  was  located  In 
New  Hampshire,  and  the  mortgage,  to  be 
valid,  must  be  executed  In  accordance  with 
the  laws  of  that  state.  The  mortgage  from 
Walte  to  the  plaintiff  of  the  property  In  con- 
tention was  executed  In  Windham  county,  and 
has  upon  It  the  form  of  oath  prescribed  by 
V.  S.  3  2253,  reading:  "We  severally  sweaj 
that  the  foregoing  mortgage  is  made  for  the 
purpose  of  securing  the  debt  specified  in  the 
conditions  thereof,  and  for  no  other  purpose, 
and  that  the  same  Is  a  Just  debt,  due  and  ow- 
ing from  the  mortgagor '  to  the  mortgagee." 
The  oath  prescribed  by  seeUon  6  of  chapter 
140  of  the  Public  Statutes  of  New  Hampshire^ 
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aod  required  to  be  taken  the  parties  to  anch 
mortgage,  and  recorded,  reads:  "We  scry er ally 
swear  that  the  forgoing  mortgage  la  made 
for  the  purpose  of  aecurlng  tlie  debt  specified 
In  the  condition  thweof,  and  for  no  other 
parpoee  whatever,  and  that  aaid  debt  was  not 
created  for  the  purpose  of  (inabling  the  mort- 
gagor to  execute  said  mortgage,  but  is  a  Juat 
debt,  bonesUy  due  and  owing  from  the  mort- 
gagor to  the  mortgagee."  The  mor^rage  and 
oote  were  admitted  in  evideDce  against  the 
exception  of  the  defendant  The  defendant 
also  excepted  to  the  refusal  of  the  court  to 
comply  with  its  request  to  charge  that  the 
mortgage  was  Toid  under  the  taws  of  New 
Hampshire,  because  the  oath  taken  hy  the 
mortgagor  and  mortgagee,  shown  by  the  mort- 
pige  recorded,  did  not  contain  the  clause,  "and 
that  said  debt  was  not  created  for  the  purpose 
of  enabling  the  mortgagor  to  execute  said 
mortgage."  Hence  the  contention  ta  whether 
the  omission  of  this  clause  from  the  oath  tak- 
en and  recorded  rendered  the  mortgage  upon 
which  the  plalntlfr  relies  to  establish  his  title 
to  the  personal  property.  In  contention,  void 
ODder  the  laws  of  New  Hampshire.  Section 
12  of  chapter  140  of  the  Public  Statutes  of  New 
Hampshire  reads:  "No  such  mortgage  shall  be 
valid  against  any  person  except  the  mortgagor, 
his  heirs,  executors  or  administrators,  unless 
possession  is  dellTered  or  the  mortgage  Is  sworn 
to  and  recorded  in  the  manner  herein  prescrib- 
ed." The  decisions  of  the  stQ>reme  court  of  New 
Hampshire,  given  In  evidence,  show  that  such 
nwrtgages,  to  be  valid  imder  the  laws  of  New 
Hami»shlre,  must  be  e^recuted  and  recorded  in 
substantial  compliance  with  every  provlalon 
of  the  statute.  If  the  mortgage  Is  given  to 
Kcnre  the  mortgagee  for  a  debt  due  him  from 
the  mortgagor,  the  condition  and  oath  must 
describe  it  as  a  debt  If  to  secure  a  liability, 
tbey  must  so  describe  it;  and  that  a  liability 
Is  not  covered  by  the  term  "debt"  If  the 
whole  sam  secured  Is  described  as  a  debt,  when 
a  part  of  tt  Is  merely  an  indemnity,  unless 
separately  described,  the  mortgage  Is  void 
against  creditors;  but;  if  they  are  separately 
described,  the  mortgage  will  be  Invalid  only  as 
to  the  part  misdeecrlbed.  Belknap  v.  Wen- 
dell, 31  N.  H.  92.  If  the  proper  oath  Is  tak- 
ea,  and  the  magistrate  admliilsterlng  It  neg- 
lects to  sign  the  certificate,  such  mortgage  is 
Invalid  against  attaching  creditors,  although 
the  mortgage,  with  the  unsigned  certificate,  Is 
recorded.  HIU  v.  GUman,  39  N.  H.  88.  Xn 
this  case  It  is  hdd  that  the  provisions  of  the 
statute  in  regard  to  the  execution  and  record 
of  such  mortgages,  "most,  Id  general,  be  strict- 
ly compiled  with."  Parker  v.  Aforrison,  46  N. 
H.  260,  holds  that  such  mortgages  cannot  be 
given  to  a  stranger  to  secure  a  debt  due  to 
another,  and  that  the  oath  most  verify  the 
truth,  validity,  and  justice  of  the  debt,  or  of 
the  hability,  or  of  Uie*  agreement,  or  it  will 
not  be  invalid  exc^t  between  the  parties.  See, 
also,  Kennard  v.  Gray,  S8  N.  H.  51;  Sumner 
V.  Dalton,  Id.  296.  These  decisions  hold  that 
aU  the  iwoT&rioika  of  the  statute  In  r^card  to 


the  execution  and  record  of  such  mortgages 
must  be  fully  complied  with  to  render  them 
valid  against  any  one  except  the  parties  there- 
to. The  clause  omitted  from  tide  oath  taken 
by  mortgagor  and  mortgagee  and  recorded,  in 
the  case  at  bar.  Is  not  supplied  by  any  other 
clause  of  the  oath.  It  relates  to  th^  creation 
of  the  debt  scad  not  to  its  Justness  between 
the  parties.  The  mortgage  might  be  given  to 
secure  the  debt  specified  in  Its  condition,  and 
for  no  other  purpose,  and  that  debt  might  be 
a  Just  debt,  honestly  due  and  owing  tvom  the 
mortgagor  to  the  mortgagee,  and  still  the  debt 
might  have  been  created  for  the  purpose  of 
enabling  the  mortgagor  to  execute  the  mort- 
gage. The  omitted  clause  therefore  contains 
a  matter  made  essential  by  the  statute,  to  the 
validity  of  the  mortgage  between  these  parties, 
which  is  not  supplied  by  any  other  clause  of 
the  oath  takeb  and  recorded.  The  court 
should  have  compiled  with  the  request  of  the 
defendant  In  rd^on  thereto.  This  view  ren- 
ders a  consideration  of  the  other  questions  dis- 
cussed ImmaterlaL  Judgment  reversed,  and 
cnnie  ittoanded. 

(cft  Tt.  imi 

In  re  BRAINAED. 
(Sa^«iie  Court  of  Vermont    Franklin.  July 

27,  1897.) 

ISSOLVSHCT— PbTITIOH. 

A  creditor  whose  claim  is  secured  within  the 
meaning  of  the  InBolveDt  law  cannot  maintain 
a  petition  to  have  his  debtor  adjudged  insolvent 

Exceptions  from  Franklin  county;  Boss, 
Chief  Judge. 

Petition  by  Royce  A.  Smith  to  have  A.  O. 
Bralnard  adjudged  insolvent  On  appeal  to 
the  county  court  the  petition  was  dismissed, 
and  the  petitioner  excepted.  In  the  supreme 
court  the  respondent  moved  to  dismiss  the 
exceptions.  Judgment  affirmed. 

F.  W.  Mc6ettrl(^  for  petitioner.  Ballard 
&  Burleson,  for  respondent 

TTLEB,  J.  Appeal  to  the  county  court 
from  an  order  of  the  court  of  Insolvency  for 
the  district  of  Franklin  adjudging  the  peti- 
tionee insolvent  It  appeared  that  at  some 
time  before  the  petition  In  insolvency  was 
filed  the  petitionee  had  executed  and  placed 
on  record  a  mortgage  deed  of  certain  real 
estate  purporting  to  secure  the  petitioner  tor 
the  debt  described  In  the  petition;  that  a  pe- 
tition to  foreclose  the  mortgage  had  been 
brought  before  these  proceedings  were  com- 
menced, and  was  still  pending;  that  the  pe- 
titionee had  filed  an  affidavit  of  defense  al- 
leging that  the  mortgage  had  never  been  de- 
livered to  nor  accepted  by  the  petitioner,  and 
that  the  petitioner  Insisted  that  the  mort- 
gage did  not  constitute  security  for  the  debt. 
The  couuty  court  did  not  pass  upon  the  ques- 
tion of  tbe  debtor's  Insolvency,  but  decided 
that  it  had  not  Jurisdiction  of  the  case  ui>od 
the  ground  that  the  petitioner's  debt  was  se- 
cured within  tbe  meaning  of  the  Insolvent 
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law,  and  therefore  one  iip<m  which  the  debt- 
or could  not  be  adjudged  insolTent  The  pe- 
tltlooer's  counsel  concedes  that,  If  the  coun- 
ty court  had  taken  jurisdiction,  and  consid- 
ered and  passed  npon  the  question  of  the 
debtor's  Insolrenc^,  Its  adjudication  would 
have  beep  flnal,  under  V.  8.  {  2156;  but  be 
insists  that  be  was  entitled  to  the  judgment 
of  the  court  upon  that  qneBtlon,  and  that 
the  court  erred  In  dismissing  the  petition 
without  such  an  adjndicatlon.  Section  21S6, 
V.  S.,  is.  in  substance,  the  same  as  the  last 
paragraph  of  section  1870,  R.  L.,  as  amend- 
ed by  secUtm  4  of  No.  126,  Laws  1884.  It 
proTldes  that  npon  an  adjudication  of  in- 
solTency  In  the  Insolvency  court  either  party 
may  appeal  to  the  county  court,  and  that 
the  adjudication  of  that  court  (evidently  np- 
on the  question  of  the  debtor's  Insolvency) 
shall  be  conclusive.  But  the  judgment  of 
the  county  court  dismissing  the  petition  was 
not  based  npon  that  section.  The  court  re- 
fused to  act  for  want  of  jurisdiction.  Up- 
on the  finding  that  the  petitioner  was  a  se- 
cured creditor  he  bad  no  standing  In  court, 
and  there  was  no  error  In  dismissing  the 
petition.  It  was  held  in  Re  Montgomery 
Spool  &  Bobbin  Co.,  88  Vt  29,  83  AU.  766, 
that  a  judgment  of  the  county  court  dis- 
missing a  petition  upon  the  ground  that  the 
petitioning  creditor  had  no  standing  In  court 
was  flnal,  as  well  as  upon  the  question  of 
the  debtor's  Insolvency.  Jodgmrat  affirm- 
ed, and  cause  remanded. 


(»  VL  «B> 

SHATTCGE  r.  WBOtTGHT-tBON  RANGE) 
CO. 

(Supreme  Oonrt  of  Yemumt.   Oaledonla.  Jnly 

27,  1897.) 

8«TTiso  AsiDB  Verdict— TrbatisoJort. 
Under  T.  S.  1  1232,  providing  for  the  setting 
adde  of  a  verdict  where  the  succesaful  party  has 
treated  the  Jury,  it  is  propei  to  set  aside  a  ver-* 
diet  in  favor  of  a  defendant  company,  whose  rep- 
resoitative,  after  the  trial,  procured  the  jury  to 
be  treated  to  cigars,  though  defendant  neither  di- 
rected nor  ratified  such  treating. 

Exceptions  from  Caledonia  county;  Taft, 
Judge. 

Assumpsit  by  W.  O.  Shattuck  ^Inst  the 
Wrought-Zron  Range  Company.  Defendant 
twlngs  exceptions  from  order  setting  aside 
verdict  In  its  favor.  Affirmed. 

The  court  found  that  O.  A.  Day,  soon  aft- 
er  the  return  of  the  verdict,  procured  the 
jury  to  be  treated  to  dgate;  that  Day  had 
been  a  witness  for  the  defendant  upon  the 
trial,  and  Its  superintendent  for  the  terri- 
tory in  which  the  sale  was  made,  and  at- 
tended the  trial  as  the  representatiTe  of  the 
defendant  Tbere  was  no  evidence  that  the 
def»idant  directed  or  ratified  the  act  of 
Day  In  treating  the  jury. 

W.  P.  BtatTord,  for  platnUfE:  Bates,  May 
ft  atmonds.  for  defendant 


TTI/BR,  J.  The  finding  of  the  county 
court  that  Day  represented  the  defendant  Is 
conclusive,  and  brings  the  case  within  the 
provisions  of  V.  S.  {  1232,  as  construed  In 
Baker  v.  Jacobs,  64  Vt  197,  28  AtL  688.  The 
court  iHVperly  set  the  verdict  aside.  Judg- 
ment affirmed,  and  new  trial  granted. 


(»  vt.  nn 

WILLBTT  T.  VtLLAGH  OF  ST.  ALBAN& 
(Supreme  Gonrt  of  Vermont  Franklin. 
Jan.  Term,  189TJ 
UcxioiPAL  Corporations— Depectivb  Siwsbs— 

EVIDEHOE— EXEMFLAK7  DaMAOBS- TrIAL — 

Objections  to  Etiokkcb. 

1.  A  village  empowered  to  maintain  and  con- 
Btmct  sewers  Is  Uable  for  Injuiy  resnlttDg  from 
noxious  vapors  coming  upon  the  premises  of  abut^ 
tiug  owners  through  Its  negligence  In  the  ezer* 
else  of  such  power. 

2.  The  admisrion  of  evidence  against  a  qiedfie 
objection  whidi  is  untenable  was  not  error, 
though  the  evidence  may  have  been  inadmissible 
on  other  grounds. 

8.  In  a  suit  against  a  village  to  recover  damages 
for  illness  caused  by  the  escape  of  gas  from  its 
sewers,  the  testimony  of  a  physidaa  that  dnring 
the  three  years  last  past  he  luid  attended  patients 
living  near  plaintiff's  home,  whose  illness  he  at- 
tributed to  gas  escaping  from  the  locality  com- 
plained of,  was  not  admissible. 

4.  A  village  authorized  to  construct  and  main- 
tain sewers  is  not  liable  for  consequential  dam- 
ages arising  from  defects  In  the  ori^tnal  derign  oC 
construction  adopted. 

5.  A  municipal  corporation,  whose  trustees  are 
empowered  to  construct  and  maintain  sewers.  Is 
not  liable  in  exemplary  damages  for  tiw  neglect 
or  refusal  of  the  trustees  to  repair  a  defective 
sewer. 

Exceptions  from  Franklin  countjr  court; 
Munson,  Judge. 

Action  by  Frederick  WlUett  against  the 
village  of  St  Albans.  PlalntUC  recovered 
Judgment  And  defendant  excepts.  Reversed. 

The  defendant's  charter  empowered  the 
trustees  to  make  and  malnt^n  sewers  as  the 
public  health  and  convenience  might  require, 
and  for  that  purpose  to  take  the  land  of  Indi- 
viduals under  proceedings  similar  to.  those 
provided  by  statute  In  case  of  the  taking  of 
land  for  highways.  The  substance  of  Dr. 
Belden's  testimony  wsa  that  he  bsd  had 
several  patients  within  the  three  years  last 
past  living  within  100  feet  of  the  place  com- 
plained of,  and  had  one  at  the  time  of  testi- 
fying, whose  sickness  he  attributed  to  mala- 
rial Influences  contracted  from  the  sewer. 

Dee  &  George,  for  plalntlfC  Hogan  & 
Boyce,  few  defendant 

ROSS,  O.  J.  This  action  is  to  recorw  for 
damages  sustained  by  the  n^ligence  of  the 
defendant  in  the  construction  and  mainte- 
nance of  its  sewer.  On  the  trial  the  defend- 
ant took  several  exceptions,  which  It  now  In- 
sists upon,  based  upon  the  ground  that  the 
plaintiff  was  not  entitled  to  recover,  because 
none  of  the  sewer  and  none  of  the  sewage 
complained  of  came  npon  the  plalntlfTa 
premises.  The  defendantfs  charter  in  regard 
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to  constructlUK  and  malntainlDS  sewers,  In 
legal  effect,  Is  the  same  as  the  charter  of  the 
TUlage  of  Rutland,  which  was  before  this 
«mrt  in  Winn  v.  Rutland,  62  Vt  481,  hi 
irhlch  It  was  held  that  the  defendant  was 
liable  for  negligence  In  constructing  and 
maintaining  Its  sewers  to  the  damage  of  the 
plaintiff.  In  that  case  the  defect  complained 
of  was  on  the  plaintiff's  premises,  and  the 
CO  art  say  the  use  which  the  defendant  put  it 
to  amounted  to  a  taking  of  the  plalntlfTs  land 
within  the  purview  of  the  constitutional  re- 
quirement that  compensation  shall  be  made. 
The  defendant  relies  upon  this  decision  to 
support  liB  contention  tbat  the  plaintiff  la 
not  entitled  to  recover,  because  neither  the 
■ewer  nor  anj  of  the  sewage  come  upon  the 
plaintlfTs  premises,  except  In  the  condition 
of  noxious  and  unhealthy  vapors.  The  other 
cases  cited  by  It  In  support  of  this  point  re- 
late to  taking  of  land  for  streets,  highways, 
and  railways.  In  Winn  v.  Rutland  it  Is  not 
decided  that  the  plaintiff  would  have  been 
remediless,  if  the  defective  sewer  had  not 
been  on  his  premises.  If  It  caused  him  dam- 
age. The  maxim,  "Sic  utere  tuo  ut  allenum 
non  Isedas,"  applies  In  such  cases.  No  per- 
son or  corporation  can  so  use  Its  own  prop- 
erty or  rights  as  to  injure  the  property  or 
rights  of  another.  If  It  creates  a  nuisance 
on  its  own  property,  or  In  the  exercise  of  Its 
rights,  upon  common  or  public  property.  It 
becomes  liable  to  adjoining  proprietors  who 
suffer  special  damage.  Qlfford  v.  Hulett.  62 
Vt  342,  19  Atl.  230;  Abbott  v.  Mills,  3  Vt 
S21;  Gamp  t.  Village  of  Barre,  66  Yt  663, 
29  AtL  1022;  Sargent  v.  George,  66  Vt  627; 
Curtis  v.  Wlnslow,  88  Vt.  690;  Wesson  v. 
Iron  Co.,  13  Allen,  96.  The  opinion  In  the 
last  case  fully  and  clearly  distinguishes  be- 
tween two  kinds  of  nuisances  called  public, 
and  holds  tbat  a  party  specially  damaged  by 
the  maintenance  of  either  may  recover 
against  the  party  guilty  of  maintaining  it  up- 
on his  own  premises.  These  exceptions  are 
not  sustained. 

The  plaintiff  filed  several  specifications  of 
bis  claims  for  damages.  The  first  is  for  loss 
and  damage  on  account  of  decrease  in  the 
value  of  plaintlfTs  property,  and  Incapacity 
to  sell  the  same,  caused  by  the  defendant's 
defective  sewer.  Considerable  testimony 
was  received  In  reference  to  this  Item,  but 
at  the  close  of  the.  testimony  the  plaintiff 
withdrew  this  claim,  and  the  court  told  the 
Jmj  not  to  consider  the  evidence  relating  to 
it  The  defendant  seasonably  objected  and 
excepted  to  all  testimony  tending  to  show 
damage  to  the  plaintiff  under  each  and  every 
Item  of  his  specifications,  without  showing 
damage  to  bis  land,  or  a  taking  thereof.  The 
plaintiff  concedes  that  no  recovery  could  be 
had  under  this  Item.  The  defendant  con- 
tends that  inasmuch  as  the  evidence  was  re- 
ceived against  Its  exception,  the  court,  un- 
der our  decisions,  could  not  cure  the  error  in 
receiving  It  by  instructing  the  jury  to  disre- 
gard It    We  do  not  decide  whether  this 


would  have  been  true  If  Its  exception  to 
this  Item  bad  been  placed  upon  the  ground 
now  claimed,— that  no  recovery  could  be  had 
under  It  The  defendant's  exception  to  this 
testimony  was  placed  upon  a  specified 
ground,  and  not  the  one  now  m-ged  against 
It  The  trial  court's  attention  was  not  called 
to  the  objection  now  urged,  and  it  made  no 
decision  In  regard  to  it  in  admitting  the  tes- 
timony. Its  present  objection  to  this  testimo- 
ny cannot  avail  the  defendant  The  specified 
ground  of  objection  made  to  Its  Introduction 
was  not  tenable,  as  shown  under  the  first 
I-cInt  considered.  It  was  not  Injured  by  the 
plaintiff's  and  court's  withdrawal  of  this 
Item  from  the  consideration  of  the  jury.  The 
defendant  also  took  several  special  excep- 
tions to  this  class  of  testimony  In  regard  to 
whether  some  of  the  witnesses  were  quali- 
fied to  give  an  opinion,  and  In  the  manner 
In  which  they  were  allowed  to  give  their 
opinion  or  estimation  of  the  amount  of  dam- 
age occasioned  to  the  plaintiffs  property  by 
the  defendant's  negligent  maintenance  of 
its  sewer.  We  have  not  considered  these 
special  objections  ^Ith  much  care,  as  the 
testimony  was  withdrawn  from  the  consider- 
ation of  the  Jury.  The  defendant  concedes 
that  the  court  was  to  determine  whether  the 
witnesses  had  sufficient  knowledge  of  the 
subject-matter  under  consideration  to  give 
an  opinion  In  regard  to  the  nature  of  the 
plaintiff's  property,  and  in  regard  to  the  dam- 
age done  thereto  by  the  defendant's  negli- 
gence Complained  of.  The  trial  court  obr 
Berves  the  witness,  and  can  determine  bet- 
ter than  can  be  shown  by  what  the  witness 
says,  and  is  placed  on  record,  in  regard  to 
the  competency  of  the  witness  in  this  re- 
spect Much  more  latitude  Is  allowed,  nndeir 
.our  practice  and  decisions,  to  the  witness  In 
giving  his  opinion  In  regard  to  the  value  of 
and  damage  done  to  property  than  is  allowed 
in  many  of  the  other  states.  We  have  ob- 
served no  substantial  error  In  these  res];>ects. 

The  testimony  of  Dr.  H.  O.  Betden.  received 
against  the  defendant's  exception,  which  re- 
lated to  patients  which  he  had  attended  living 
In  other  houses,  whose  sickness  be  attributed 
to  the  escape  of  sewer  gas  from  the  loc^ty 
complained  of  by  the  plaintiff,  was  Improperly 
received.  Every  such  case  of  sickness,  al- 
though occurring  in  houses  near  the  house  of 
the  plaintiff,  was  not  relevant  to  the  sickness 
of  the  plaintiff's  wife,  neither  In  time  nor  cir- 
cumstances. It  brought  into  the  case  a  new 
Issue  not  embraced  In  the  Issues  on  trial.  The 
defendant  was  not  called  upon,  by  the  Issues 
on  trial,  to  Inquire  Into,  and  to  be  prepared  to 
show  the  cause  of,  such  sicknesses.  Besides, 
such  outside  Issues  tend  to  confuse  the  jury, 
I'rolong  the  trial,  and  surprise  and  prejudice 
the  defendant. 

If  the  plaintiff  had  been  allowed  to  recover 
for  Injury  to  the  health  of  his  wife,  other  than 
for  what  be  expended  In  nursing  and  doctor- 
ing her,  and  In  loss  of  her  services  and  society, 
i  it  would  have  been  error.  We  do  not  find  that 
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was  allowed  so  to  recover.  The  charge  con- 
fines bis  recovery  on  this  Item  to  his  expenses 
for  medfclnes  and  tonics  for  the  wife  If  It  was 
shown  her  sickness  was  caused  by  the  defend- 
ant's Diligence.  This  was  unobjectionable. 

The  defendant  requested  the  court  to  charge 
the  Jury:  "That  if  the  Jury  are  satisfied  by  a 
fair  balance  of  testimony  that  the  damage 
suffered  by  the  plaintiff,  If  any  there  was,  was 
due  In  whole  or  in  part  to  the  defective  plan 
or  method  of  construction  of  the  so-caUed  '■Mo- 
ran  Sewer,'  laid  in  the  bed  of  the  brook,  then 
for  such  damage  so  resulting  the  plaintiff  Is 
not  entitled  to  recover."  The  doctrine  of  this 
request  Is  recognized  In  Winn  v.  Rutland,  62 
Vt  481.  It  is  there  said:  "In  acting  under 
the  charter  power,  the  village  authorities  must 
necessarily  deliberate  and  adjudge  upon  a  sys- 
tem or  plan  of  the  work;  when  to  perform  it, 
and  where  to  locate  it.  So  far  no  liability  to 
private  action  Is  incurred  for  errors  in  Judg- 
ment or  want  of  forecast.  •  •  •  Having 
devised  a  plan,  it  may  be  carried  into  execu- 
tion with  due  care,  without  risk  of  private  ac- 
tion. The  charts  makes  the  construction  of 
the  work  lawful,  and,  if  the  work  be  done  In 
a  proper  manner,  the  charter  power  Is  a  com- 
plete bar  to  a  claim  of  consegnential  damages 
to  persona  or  property."  Mr.  Dillon  recog- 
nizes the  same  doctrine  In  volume  2,  S  1046,  of 
his  work  on  Municipal  Oorporations.  He  says: 
"The  corporation  Is  not  liable  to  a  civil  action 
for  wholly  failing  to  provide  drainage  or  sew* 
tsmge;  nor,  probably,  for  any  defect  or  want 
of  efficiency  In  the  plan  of  sewerage  or  drain- 
age adopted;  nor,  according  to  the  prevailing 
view,  for  the  insnfflclent  ^ze  or  want  of  ca- 
padty  of  gutters  or  sewers  for  the  purpose  In- 
tended." This,  he  says,  ia  because  In  these 
respects  the  municipality  acts  Judicially  or 
quasi  Judicially.  To  the  same  effect  are  Child 
v.  City  of  Boston,  4  Allen,  41;  Johnston  v. 
District  of  Colombia,  118  U.  S.  19,  6  Sup.  Ct. 
923;  MiUs  T.  City  of  Brooklyn,  32  N.  Y.  488. 
The  defendant's  evidence  tended  to  show  that 
the  condition  of  the  sewer  and  sewage  com- 
plained of  was  not  due  to  the  Diligence  of  the 
defendant,  but  to  the  defectiveness  of  the  orig- 
inal design  and  plan  of  construction  of  the  re- 
ceiving sewer.  Hence  there  was  evidence  to 
which  this  request  was  applicable.  The  court 
did  not  comply  with  it,  nor  make  any  charge 
upon  the  subject.  For  this  refusal  the  defend- 
ant CTcepted.  On  the  authorities  cited  this  re- 
fusal  was  error. 

The  defendant  also  excepted  to  the  charge  of 
the  court  on  the  subject  of  exemplary  dam- 
ages. The  court  told  the  Jury  that  if  they 
fonnd  tliat  the  plaintiff  was  entiUed  to  recover 
some  actual  damage,  then,  although  the  plain- 
tiff "vould  not  claim  it  as  a  matter  of  right, 
they  might.  In  their  discretion,  award  him  ex- 
emplary damages  If  they  found  the  defend- 
ant's negligence  causing  the  actual  damage 
was  so  gross  as  to  amount  to  a  wanton  and 
willful  disregard  of  the  rights  of  the  plaintiff. 
To  the  allowance  of  this  class  of  damages  In 
this  case  the  defendant  excepted.   It  does  not 


complahi  of  the  language  of  the  charge,  If  this 
class  of  damages  were  allowable  under  the  dr- 
cumstances  of  the  case.  The  negligence  com- 
plained of,  and  which  the  plaintiffs  testimony 
tended  to  establish,  was  that  the  trustees  of 
the  defendant  did  not  cause  to  be  prop^iy  con- 
nected the  sewers  receiving  east  and  west  with 
the  sewer  In  Stevens  brook  running  north,  and 
In  allowing  the  latter  to  become  broken  in  and 
filled  up  so  that  sewage  accumulated  In  the 
brook  near  the  dwelling  occupied  by  the  plain- 
tiff, and  that  the  trustees  did  not,  although  no- 
tified by  the  plaintiff  several  times,  remedy 
these  defects,  but  allowed  them  to  remain  for 
a  considerable  length  of  time,  and  that  in  the 
meantime  the  accumulated  sewage  became 
and  was  offensive,  disagreeable,  noxious,  and 
unhealthful;  that  the  gas  escaping  therefrom 
entered  the  plaintiff's  dwelling,  and  caused 
him  damages  In  several  particulars.  Exem- 
plary or  punitive  damages  have  Ijeen  allow- 
ed In  this  state  in  actions  of  tort,  under  the 
conditions  named  in  the  charge,  from  an  early 
period,  against  personal  defendants.  No  case 
has  been  brought  to  our  attention,  and  we 
know  of  none,  In  which  In  this  state  such  dam-' 
ages  have  been  allowed  agMnst  a  corporation. 
Hence  we  are  not  controlled  by  prevloos  deci- 
sions on  this  subject  It  Is  very  generally  hdd 
that  exemplary  dama^  may  be  allowed 
against  corporations,  and  posslUy  against 
strlctiy  mnnlclpal  corpinntions.  In  examining 
this  subject,  quite  a  large  number  of  cases 
have  been  considered.  Most  of  them  have 
been  against  railroad  corporations.  I  have  not 
seen  one  against  a  strictly  municipal  corpora- 
tion like  the  defendant.  The  limitations  on 
which  this  class  of  damages  are  recoverable 
against  railroad  corporations  are  variously  stat- 
ed by  the  different  courts.  One  searches  In 
vain  for  any  uniform  rule  governing  the  al- 
lowance of  this  class  of  damages  against  rail- 
road corporations.  In  most  of  the  cases 
against  railroad  corporations  the  plaintiff  has 
been  a  passenger  or  empk^S  to  whom  it' sus- 
tained a  contract  relation;,  a  very  different  re- 
lation from  that  wlilch  a  municipal  corpora- 
tion bears  to  its  citizens.  The  most  satisfac- 
tory and  logical  opinion,  on  this  question 
against  a  railroad  corporation,  which  has  fall- 
en under  our  notice,  is  that  of  Judge  Gray  In 
Railway  Co.  v.  Prentice,  147  U.  S.  101,  13  Sup. 
Ct  281.  In  It  a  large  number  of  decisions,  both 
English  and  American*  are  reviewed.  It  is 
there  beld  that  InasmncSi  as  this  class  of  dam- 
ages are  not  allowed  as  compensation  for  dam- 
ages sustained  by  the  person  wronged,  and 
only  as  a  punishment  against  the  offender  be- 
cause of  his  malicious,  wanton,  or  reckless 
conduct  when  the  offender  is  the  agent  or 
servant  of  another,  the  principal  can  be  made 
liable  for  this  class  of  damages  only  when  he 
has  either  directed,  participated  in,  or  subse- 
quentiy  approved  the  misconduct  of  his  serv- 
ant or  ^ent;  nor  does  It  make  any  difference 
that  the  servant  or  agent  was  acting  within 
the  scope  of  his  employment  or  agency,  unless 
the  scope  of  the  employment  or  agency  includ- 
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ed  the  exercise  of  malice,  wantotmess,  or  reck- 
lessDess,  or  the  commissloB  of  the  offense  for 
whlcti  sQcb  damages  are  allowed.  We  think 
this  Is  the  logical  and  reasonable  deduction  and 
conclusion  to  be  drawn  from  the  conditions 
oQ  which  this  class  of  damages  are  allowed. 
On  this  decision,  a  party  asking  for  the  rendi- 
tion of  sach  damages  must  either  bring  his 
salt  against  the  sorant  or  agent  guilty  of  the 
vrongfol  conduct,  or.  If  he  brings  his  action 
against  the  principal,  estaUlsh  that  the  prin- 
cipal was  also  gunty  of  the  wrong  by  direct- 
ing, ftartldpatlng  la,  or  subsequently  approv- 
ing of  the  wrong.  On  this  basis  the  exemplary 
or  punitive  damages  are  made  to  fall  upon 
the  offender.  They  are  a  punishment  to  him, 
and  a  warning  to  others  not  to  offend,  and  se- 
cure the  only  pmpose  for  avoiding  them.  Th^ 
are  never  suffered  to'  fall  on  a  party  Innocent 
of  the  offense  for  which  they  are  the  punish- 
ment. With  this  limitation,  this  class  of  dam- 
ages have  a  reasonable  basis  to  rest  upon. 
Wittiont  It,  they  are  made, to  fall  upon  the  In- 
nocent, in  many  cases,  while  the  guilty  party 
bears  none  of  the  punishment  With  this  lim- 
itation, such  damages  cannot  be  allowed 
against  a  municipal  corporation  unless  such 
corporation  In  some  legal  way  either  author- 
izes or  subsequently  approves  of  the  wrongful 
act  or  n^lecL  The  trustees  of  such  a  corpo- 
ration can  only  act  majority  vote.  They 
are  the  busing  managers  of  the  corporation. 
But,  after  once  elected,  the  voters  and  tax- 
payers, on  whom  such  damages  m\ist  fall  If 
awarded,  cannot,  during  their  term  of  office, 
discharge  them,  and  usually  cannot  control 
their  action  within  the  scope  of  their  office. 
In  the  case  at  bar  the  most  which  the  plain- 
tiff's testimony  tended -to  show  was  that  the 
troBtees  of  the  defendant  neglected  to  act  in 
the  premises.  If  the  action  of  the  trustees  can 
ever  render  the  defendant  municipal  corpora- 
tloo  liable  for  this  class  of  damages,  their  neg- 
lect or  refusal  to  act  In  this  case  had  no  such 
tendency.  This  exertion  Is  sustained.  Judg- 
mmt  rerened*  and  cause  remanded  for  a  new 
trlaL 

m  vt  ttS) 

STATE  T.  SHEDRICB:. 
(Supreme  Court  of  Vermont.    Windaor.  Jan. 
Term,  1897.) 

ADCLTBRT  —  "M&IDBN" — BbFI  NITION. 

The  word  "maiden"  In  an  Indictment  of  a 
man  for  adultery  did  not  mean  a  virgin  oeceaaa- 
rily,  but  merely  a  yoong  nnmarrled  woman. 

Exeeptlona  ttom  Windsor  county  court; 
Mnnson,  Judge. 

James  Shedrick  was  adjudged  guilty  of 
adultery  in  default  of  further  plea  after .  his 
plea  of  former  acquittal  was  overruled,  and 
he  excepts.  Reversed  pro  forma. 

James  O.  Harvest.  State's  Atty.  W.  B.  0. 
Stldmey,  for  respondent. 

ROSS,  O.  J.  The  contention  Is  whether 
the  defendant's  acquittal  of  the  charge  of 


rape  on  the  facts  found  by  the  court  Is  a  bar 
to  the  charge  of  adultery,  made  In  the  pres- 
ent indictment  Each  charge  Is  by  Indict- 
ment, found  by  the  grand  jury,  at  the  same 
term  of  the  court,  alleged  to  have  been  com- 
mitted on  the  same  day,  upon  the  same  fe- 
male. In  the  indictment  for  rape,  on  which 
the  respondent  was  acquitted,  she  is  describr 
ed  as  a  female  child  under  the  age  of  14 
years,  the  age  of  legal  consent;  and  In  the 
Indictment  for  adultery  she  is  described  as 
a  "maiden,"  not  the  wife  of  the  respondent 
Both  crimes  are  charged  to  have  been  com- 
mitted on  July  20, 1893.  The  plea  in  bar  was 
traversed,  and  the  trial  had  by  the  court 
The  identity  of  the  respondent  In  the  two  In- 
dictments, and  of  the  girl  upon  whom  the 
crimes  are  charged  to  have  been  committed, 
Is  found  by  the  court  It  la  also  found  that 
the  evidence  of  the  state,  on  the  trial  for 
rape,  tended  to  show  that  that  crime  was 
committed  upon  the  girl  when  only  12  years 
old,  before  the  20tb  day  of  July,  1893;  that 
the  girl  teatlfled  to  the  commission  of  the 
offense;  and  tiiat  It  was  the  first  time  any 
one  had  had  sexual  Intercourse  with  her. 
By  the  verdict  the  respondent  was  not  found 
guilty  of  having  committed  this  offense.' 
The  indictments  were  found  at  the  Decem- 
ber term  of  the  court  for  1896. 

To  have  an  acquittal  or  conviction  of  one 
charge  bar  another,  both  must  arise  out  of 
the  same  transaction.  The  respondent's 
counsel  concedes  this.  The  county  court  do 
not  find  that  these  charges  arose  out  of 
the  same  transaction.  But  the  respondent's 
counsel  contends  that  the  description  of  the 
girl  in  the  indictment  for  adultery,  that  she 
was  then  a  "maiden,"  means  that  she  was 
then  a  vli^n;  and  therefore  the  transaction 
must  have  been  the  same  to  which  she  testi- 
fied on  the  trial  upon  the  indictment  for 
rape.  But  this  is  not  the  usual  and  ordinary 
meaning  of  the  word  "maiden."  Webster's 
and  Worcester's  Unabridged  Dictionaries 
give,  as  the  first  definition  of  "maid"  and 
"maiden,"  "an  unmarried  woman."  They  al- 
so give  "virgin"  as  another  definition.  The 
full  first  definition  of  the  word,  as  contained 
In  the  Century  Dictionary,  Is  "a  young  un- 
married woman;  a  girl.  SpeclBcally,  a  girl 
of  marriageable  age,  but  applied  usually 
with  little'  or  some  other  qualifying  term  to 
a  female  child  of  any  age  above  Infancy." 
Richardson's  English  Dictionary  gives  these 
meanings  to  the  word;  "A  female  child;  a 
female  who  has  preserved  her  chastity;  a 
virgin;  a  female  servant."  From  these  defi- 
nitions by  the  foremost  lexic(^aphers,  It  re- 
sults that  the  common,  ordinary  meaning  of 
the  word  "maiden"  Is  a  young  unmarried 
woman  or  female.  We  think  the  state,  In 
Its  proof,  Is  not  bound  to  go  beyond  thla 
meaning  of  the  word  "maiden"  to  answer  the 
description  of  the  girl  with  whom  the  crime 
is  charged  to  have  been  committed  in  the 
present  Indictment.  With  this  meaning  of 
the  descriptive  word  "maiden,"  tlie  acquittal 
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•f  the  charge  of  rape  only  bars  the  state 
from  prosecuting  the  respondent  for  adul- 
tery arising  out  of  that  same  transaction,  but 
not  from  prosecuting  him  for  the  commis- 
sion of  adultery  with  her  at  another  time. 
There  was  therefore  no  error  In  the  pro- 
ceedings Id  the  county  court,  and  the  re- 
spondent takes  nothing  by  his  exceptions. 
But,  agreeably  to  the  stipulation,  judgment 
and  sentence  reversed  pro  forma,  and  the 
cause  remanded,  that  the  respondent  may 
have  leave  to  withdraw  bis  plea  In  bar,  and 
to  plead  **Not  fnUtj,"  and  be  tried  thereon. 

The  respondent  not  belns  In  court,  TAST,  J., 

did  not  sit 


BERTOLI  r.  SMITH  et  iL 
(Sinireme  Court  of  Tonumt  Washington. 
July  37,  1897.) 
Balbb— Action  roB  Price— DePKiiaes—EviDSMoa 

— WlT»SS3BS— IhPBACHHBNT  —  USIDISCLO*- 

sn  AOBNOT— Rights  of  Peimcipal. 

1.  In  an  action  for  the  price  of  goods  sold  by 
plaintifl's  agent.  It  was  not  error  to  permit  plain- 
tiff to  testify  that,  when  he  called  on  defendauts 
for  payment,  they  told  him  they  had  paid  the 
agent,  and  "that  be  understood  from  uiis  that 
they  had  paid  him  in  money,"  and  thereupon 
brought  suit  against  the  agent;  the  fact  being 
that  they  credited  the  agent  on  account  with  such 

goods. 

2.  Where  an  agent  add  goods  without  discloslog 
his  prindpal,  and  ttie  prindpal  understood  from 
the  Doyera'  statements  that  they  had  paid  the 
agrat  therefor,  the  bringing  of  snit  by  tne  prin- 
^lal  against  the  agent  was  no  defense  to  a  sab- 
sequent  action  by  the  prindpal  Bsainst  the  bayera. 

S.  Witnesses  called  to  lmpead[i  another  witness 
can  be  asked,  as  showing  hostility  to  him,  only  as 
to  whether  they  have  had  a  quarrel  with  him, 
and  hence  it  was  within  the  diBcretlon  of  the 
court  to  refnse  an  offer  to  show,  on  cross-exam- 
ination of  impeaching  witnesses,  that  they  had  had 
some  tronble  with  the  assaOed  witness  "about 
daims  irtiich  th^  sererally  liad  against  him." 

4.  It  was  not  pennlsslble  to  diow  that  the  a» 
sailed  witness  was  indebted  to  a  bank  of  which  an 
impeaching  witness  was  cashi^. 

5.  One  who  purdiases  from  an  agent  that  has 
aedtiier  possession  of  the  goods,  nor  manfments 
of  title,  cannot  defend  an  action  by  Ute  nndisdos- 
ed  prindpal  bx  the  price  hy  showing  Aat  he  cred- 
ttea  the  goods  <m  a  daim  against  the  agent,  sup- 
posing mat  he  was  the  owner. 

Bxceptlons  from  Wastalngtm  eotm^  court 
Action  In  aasnmpott  by  H.  J.  Berttdl  against 
BL  Ifa  Smith  ft  Oo.  to  recover  the  price  of  cer- 
tain tablets  sold  and  delivered  by  plaintiff  to 
defondants.  Tbere  was  a  Judgment  entered 
en  a  verdict  tat  favor  <^  plaintiff,  and  defend- 
ants except  Affirmed. 

The  defendants  requested  the  court  to  in- 
struct the  jury  that  if  the  agent  was  autboriz- 
ed  to  sell  the  tablets,  and  sold  tbem  In  his  own 
name,  without  disclosing  his  principal,  and  the 
defemlants  had  no  knowledge  of  the  truth, 
and  there  was  nothing  to  excite  Uielr  suspi- 
cion, they  were  entitled  to  set  otC  any  claim 
they  had  against  the  agent,  as  If  the  salt  had 
been  brought  in  his  name.  The  instruction 
was  refused,  and  the  Jury  were  told  khat  xhe 
agent  would  have  no  right  to  sell  to  the  de^ 
foidants,  and  take  pay  by  credit  from  the  de> 


fendants  upon  their  account  agabist  him.  To 
the  refusal  and  the  cbarfs  the  defendants  ex- 
cepted. 

Fred  W.  Lolrd.  for  plaintiff.  Jobn  W.  Gor- 
don, f w  defendants. 

MUNSON,  J.  The  tablets  for  which  the 
plaintiff  seeks  to  recover  were  sold  to  the  de- 
fendants by  one  W.  A.  Rice,  who  received 
credit  for  them  on  an  account  which  the  de- 
fendants had  against  him.  The  plaintJfTs  evi- 
dence tended  to  show  that  he  was  the  own» 
of  the  tablets,  and  had  specially  autiiorlzed 
Rice  to  make  the  sale.  The  defendants'  evi- 
dence tended  to  show  that  the  plaintifl's  own- 
ership was  not  disclosed,  and  that  they  bought 
with  an  understanding  that  Rice  was  the 
owner.  The  plaintiff  testified  that  when  he 
called  upon  the  defendants  for  payment,  they 
toid  him  they  had  paid  Rice,  and  that  be  un- 
derstood from  this  that  they  bad  paid  bbn 
In  money,  and  thereupcm  brought  a  suit 
against  Rice.  The  testimony  as  to  his  tm- 
derstandlng  was  objected  to,  but  was  properly 
received.  It  was  permissible  fen:  the  plain- 
tiff to  explain  how  be  came  to  sue  Rice,  and, 
as  a  part  of  that  explanation,  to  state  what  he 
understood  fr<mi  the  statement  that  Rice  had 
been  paid.  The  bringing  of  the  suit  against 
Rice  upon  such  Inf(»niation  and  tmderstand- 
Ing  cannot  be  urged  In  defense  of  this  suit 
Action  taken  without  a  knowledge  of  the 
facts  does  not  amount  to  an  election.  7  Bnc 
PL  &  Prac.  866.  See  Wblte  t.  WUte^  68  Vt 
161,  34  Atl.  425. 

The  plaintiff  produced  witnesses  who  testi- 
fied that  Rice's  reputation  for  truth  was  be- 
low par.  The  defendants  proposed  to  show, 
as  affecting  the  credibility  of  the  witnesses, 
that  they  bad  bad  some  trouble  with  Rice 
about  claims  which  they  severally  had  against 
him,  and  this  offer  was  excluded.  An  im- 
peaching witness  ma^  be  asked  wlwther  he 
has  had  a  quarrel  wltb  the  witness  whom  he 
discredits.  Long  v.  Lamkin,  8  Cuah.  361. 
But,  in  showing  the  hostility  of  a  witness,  a 
par^  is  not  entitled  to  inquire  Into  the  cause' 
or  the  particulars  of  the  difficulty.  Allen  v. 
State,  73  Am.  Dec.  775,  note;  State  v.  Olynn, 
51  Vt  577.  It  was  within  the  discretion  of 
the  court  to  restrict  the  evidence  to  the  sim- 
ple fact  of  trouble,  and,  as  this  offer  em- 
braced more,  it  was  not  error  to  exclude  it 
Nor  were  the  defendants  entitled  to  show  that 
Rice  was  Indebted  to  the  bank  of  which  one 
of  these  witnesses  was  cashier. 

The  defendants  were  not  entitled  to  the 
char^  requested,  and  the  cliarge  as  given 
was  correct  as  applied  to  the  case  presented. 
The  person  malcing  this  sale  did  not  have  the 
property  In  Ws  possession.  The  defendants* 
own  testimony  showed  that  the  tablets  were 
in  the  shop  of  the  plaintiff  at  tbe  time  of  the 
sale,  and  that  they  went  there  to  examine 
them  before  making  tbe  purchase.  It  is  dear 
tbat  one  who  pnrdbases  from  an  aj;ent  who 
has  neither  the  possession  of  tbe  goods,  nor 
tbe  muniments  of  title,  cannot  defend  iigfll**H 
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the  undisclosed  principal  hy  showlDg  tbat  In 
credited  the  goods  on  a  claim  against  the 
•gent,  supposing  that  he  was  the  owner.  Me- 
dxem,  Ag.;  Bemshouse  v.  Abbott,  45  N.  J. 
Law,  531.  It  wtll  be  fonnd  that  our  own 
cases  which  recognize  this  defense  were  cases 
wbeie  the  property  was  in  the  poasession  ot 
the  eeOex.  In  Lapham  t.  Oreen,  9  Vt.  407, 
whtfe  It  is  said  ttiat,  when  the  suit  is  not 
tooo^t  In  the  name  of  the  person  ostensibly 
contracting.  It  will  be  open  to  whatever  de- 
fense conld  obtain  If  It  were  ao  brought,  the 
goods  were  ia  the  possession  of  the  persons 
who  made  the  sale.  In  Cross  t.  Haskins,  13 
Tt  536,  where  the  court  disallowed  the  plain- 
tiffs*  claim  for  goods  disposed  of  by  one  who 
was  in  fact  their  agent  In  a  transaction  which 
was  manifestly  for  the  seller's  own  ixneflt, 
it  would  seem  that  the  articles  were  sold 
from  a  shop  wbiai  was  In  charge  of  the  sell- 
er,  and  the  case  Is  so  treated  in  the  headnotes. 
The  defendant  cites  Squires  t.  Barber,  87  Vt 
558,  as  Bhowlng  what  must  appear  to  deprive 
a  porchaser  of  this  defense.  It  did  not  ap- 
pear In  that  case  whether  the  seller  had  the 
possession  or  not,  but  there  was  enough  to 
charge  the  purchaser  with  notice  even  if  the 
seller  had  pwses&ion;  and  the  case  was  dis- 
posed of  without  referring  tO  the  question  of 
possession.  There  is  nothing  in  the  ophiion 
to  Justify  a  claim  chat  the  notice  held  sufll- 
dent  in  that  case  Is  necessary  in  all  cases. 
When  the  seller  Is  without  possession  or  oth- 
«  evidence  o£  title,  nothing  further  is  needed 
to  put  the  pandiaaK  on  taiqidry.  Judgment 
affirmed. 


BOWLES  T.  CABB. 
<8iiintae  Cwirt  of  Vermont    FrankUn.  Jan. 

Term.  1887.) 

EnoTMeHT—  FoesBsuoN  —  Sdbbbndbb  —  BtrRosH 
or  Phoov— Appeal—Weight  ow  Evidbncb. 

1.  In  ejectmeot  to  recover  the  possession  and 
fCDt  of  premises  leased  to  defendant,  plaintiff  must 
prove  mat  defendant  was  in  possesaion  when  the 
sidt  was  brooght. 

2.  Where  defendant  was  Id  possesion.  It  is 
presumed  that  the  relation  of  lessor  and  lessee  has 
coatinoed;  and,  if  defeadant  relies  on  a  sarren- 
itr,  he  mast  prove  it 

8.  A  motion  to  set  a^de  a  v^dict  as  agafaiat 
the  weight  of  evidence  Is  addressed  to  the  discre- 
tkm  of  the  trial  court,  and  Its  dednon  thereon 
Is  not  fevisable. 

E^cceptlons  from  Franklin  county  court; 
Munsdn,  Judge. 

igectment  by  Susan  B.  Sowles  against  An- 
thony Oarr  to  recover  the  possession  and  rent 
of  premises  leased  to  defendant  Flea,  not 
£ullty  and  disclaimer.  Trial  by  jury  at  the 
8^»tember  term,  18KS.  Th^  w^  verdict 
and  Judgment  tor  defendant,  and  plaintiff  ex- 
cepts. Reversed. 

B.  A.  Sowlea,  for  plaintiff,  a  0.  Austin,  f 
defendant 

ROWELL,  J.  The  plaintiff  could  not  re- 
cover without  showing  that  the  defendant 


was  In  possession  when  spit  was  brought, 
which  was  In  June,  1894.  It  appeared  that 
on  February  1, 1898.  the  defendant  took  a  per- 
petual  lease  of  the.  demanded  premises,  and 
then  went  into  possession  thereunder,  and  re- 
mained In  possession  and  actual  occupancy  un- 
til the  fall  of  1893;  but  he  claimed,  and  the 
testimony  on  his  part  tended  to  show,  that 
between  that  time  and  the  commencement  of 
the  suit  be  surrendered  possession  to  the 
plaintiff,  with  her  consent  (uid  that  she  ac- 
cepted and  received  possession  at  bis  hands, 
which  she  denied.  The  court  correctly  char- 
ged that  the  defendant  could  not  rid  himself  of 
possession  by  abandoning  the  premises  without 
acceptance  of  possession  by  the  plaintiff,  and 
that  the  burden  was  on  the  plaintiff  to  show 
that  the  defendant  was  In  pofuesslon  when  the 
suit  was  brought;  but  It  erroneously  charged 
that  this  covered  the  point  that  there  had  been 
no  surrender  of  possession,  and  that  the  bur- 
den was  on  the  plaintiff  to  show  tbat  there 
had  not' been,  for  it  contravened  the  rule  In 
respect  of  the  presumption  of  the  continuance 
of  existing  conditions.  Mr.  Wharton  says 
tbat  when  a  party  establishes  a  judicial  rela- 
tion not  in  Itself  so  limited  in  time  as  to  have 
terminated  at  the  period  of  litigation,  it  Is  not 
necessary  for  him  to  prove  the  continuance 
of  the  relation,  but  that  the  burden  Is  on  the 
other  party  to  prove  that  it  has  terminated.  2 
Whart  Bv.  1  1284.  There  are  many  cases  Il- 
lustrative of  this  rule.  Thus,  I  prove  that  a 
debt  was  due  to  me  a  year  ago.  The  burden 
is  on  the  debtor  to  show  tbat  it  Is  paid  or  oth- 
erwise discharged.  Farr  v.  Payne.  40  Vt  615. 
Where  the  defendants  relied  on  the  statute  of 
limitations,  the  plaintiff  prov.ed  that  they  re- 
sided out  of  the  state  when  the  cause  of  ac- 
tion accrued.  Held,  tbat  It  must  be  presumed 
that  they  continued  thus  to  residCi  and  that 
the  burden  was  on  them  to  show  that  they  did 
not  Rlxf ord  v.  Miller,  49  Vt  319.  The  fact 
that  a  man  was  a  professlmial  gambler  20 
months  ago  is  presumptive  evidence  that  be  Is 
such  now.  McMahon  v.  Harrison,  6  N.  Y.  443. 
So.  when  possession  Is  admitted  or  proved, 
whether  of  real  or  personal  prop«*^.  we  may 
Infer  as  a  presumption  of  fact  for  the  purpose 
of  determining  where  the  burden  of  proof  ties, 
that  the  possession  is  continuous.  2  Whart 
S  1286.  Thus,  A.  was  in  actual  possession 
of  land  in  March,  claiming  title.  It  will  be 
presumed  that  he  was  in  such  possession  in 
May  following,  when  ejectment  was  brought 
against  him,  unless  he  shows  that  he  had 
abandoned  possession.  Chllson  v.  Buttolph. 
12  Vt  231.  So,  If  the  seisin  of  a  party  Is  prov- 
ed, the  presumption  Is  that  It  continues,  and 
the  burden  is  in  him  who  alleges  disseisin;  and 
that  burden  does  not  shift,  but  remains  upon' 
11m,  even  after  he  has  given  prima  facie  evi- 
dence of  a  disseisin.  Brown  v.  King,  5  Mete. 
(Mass.)  173.  So.  occupancy  under  a  disseisor 
will.  In  the  absence  of  evidence  to  the  con- 
trary, be  presumed  to  continue  under  his  heirs. 
Currier  v.  Gale,  9  Allen.  522.  And  see  cases 
collected  in  a  note  on  this  subject  to  Huss  v. 
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Hochfaansen  (N.  T.  App.)  12  Lawy.  "Bep.  Ann. 
fi20(8.c.  27N.  B.  781). 

The  plfilnliff  excepted  to  the  retnaal  of  the 
court  to  chaise  as  requested  coD<^mlng  the 
right  of  the  defendant  to  surrender.  But  we 
think  those  requests  were  snffictently  complied 
with  when  the  court  told  the  jury  that  there 
conld  he  no  surrender  without  the  oHisent  and 
acceptance  of.  the  plaintiff.  With  such  con- 
sent and  acceptance,  there  certainly  could  be  a 
surrender  of  possession  tiiat  would  deleat  this 
action. 

The  testimony -of  Mx.  Austin  was  admlssIUe, 
as  It  was  in  rebuttal  of  material  testimony 
given  by  Mr.  Sowles. 

The  motion  to  set  aside  the  verdict,  as 
against  the  Weight  of  oTlden'ce,  was  addressed 
to  the  discretion  of  the  trial  court,  and  there- 
fore its  decision  overruling  It  Is  not  revisable 
here.  Newton  v.  Brown,  49  Vt.  16;  Steam  v. 
CIHTonl,  62  Vt  92,  IS.Atl.  1045. 

Reversed  and  remanded. 


(•  Vt.417) 

PRIEST  T.  FOSTER  et  aL 
(Snpzeme  Court  of  Termont.    Bnthnd.  Jan. 

Term,  1807.) 

lilASB  —  AOBEEUBNT  TO    RBTUHN  IN    GoOD  CON- 
DITION—DeSTRUCTIOS  BY  FiKK— Bes  Judi- 
cata—  Election  or  Remedies. 

1.  Jadgment  for  defendants  In  an  action  od  the 
case  against  lessees  for  the  value  of  leased  prop- 
erty l^med  through  their  alleged  negligence,  can- 
not be  interposed  against  an  action  to  recover,  on 
^e  groui)d  that  defendants  contracted  to  return 
the  property  in  as  good  condition  as  when  receiv- 
ed, aa  an  adjudication  thereon,  though  the  referee 
in  the  first  case  made  a  finding  relative  thereto; 
the  court  having  In  such  action,  on  plaiatifTs  ask- 
big  to  file  an  amendinent  setting  forth  such  agre^ 
ment,  refused  leave,  holding  that  It  was  for  a  dif- 
ferent cause  of  action  tlian  that  set  forth  in  the 
oHginal  declaration. 

2.  An  action  on  the  case  against  lessees  for 
leased  property  burned  through  their  alleged  neg- 
ligence,  which  results  to  their  favor,  is  not  a  bar 
to  action  on  agreement  of  the  lessees  to  return 
the  property  in  as  goou  condition  as  when  receiv- 
ed; the  remedies  being  consistent. 

3.  Lessees,  having  agreed  to  return  leased 
property  in  as  good  coodition  as  when  received, 
are  liaUe  in  damages  for  failure  to  do  so,  though 
It  is  destroyed  1?  fire. 

Bxceptlona  txom  Botland  county  court: 
BoweU,  Judge. 

Special  aasnmpeit  Yiy  John  B.  Priest,  ad- 
mlnlstrabnr,  against  Foster  &  Jaqultb,  to  re- 
cover for  property  leased  to  defendants,  and 
which  they  agreed  to  return  in  as  good  con- 
dition as  when  received,  but  failed  to  d<K  it 
having  been  burned.  Plea,  the  general  Issue, 
with  notice.  Judgment  fw  plaintiff.  De- 
fendants except  Affirmed. 

Butler  &  Maloney,  for  plaintiff.  W.  W. 
Stlckney  and  J.  G.  Sargent  for  defendants. 

START,  J.  The  plaintiff  obtained  judg- 
ment In  the  court  below  for  damages  that 
had  accrued  to  him  by  reason  of  the  de- 
fendants' breach  of  a  contract  to  repair,  beep 
In  repair,  and  return  In  as  good  condition 


r  as  when  th^  took  It,  a  certain  mill  and  ma- 
I  chlnery  therein.  While  the  defendants  were 
1  in  the  occupancy  of  the  mill  under  this  con- 
■  tract  It  was  destroyed  by  fire.  Thereupon 
the  plaintiff  brought  a  suit  against  the  de- 
fendants, declaring  In  case,  and  thereto 
charged  that  while  the  defendants  were  In 
the  occupancy  Of  the  mlU,  It  became  their 
duty  to  manage  and  nse  the  mill  and  prem- 
ises In  a  careful  and  prudent  manner,  ao 
that  the  same  might  not  be  Injured  and 
destroyed;  that  the  defendants,  not  regard- 
ing their  duty,  were  careless  and  negligent 
in  the  management  of  the  property,  by  put- 
ting up<m  the  premises  a  boiler  and  smoke- 
stack, and  running  and  operating  the  same, 
and  neglecting  to  keep  the  property  Insured 
for  the  benefit  of  the  plaintiff,  and  by  whol- 
ly neglecting  to  care  for  the  proper^  so 
that  It  might  not'be  destroyed;  and  that  by 
reas<m  of  the  carelessness  and  negligence 
aforesaid,  the  property  was  wb<rily  destroy- 
ed. To  this  declaration  the  defendants 
pleaded  not  guilty,  and  the  cause  was  heard 
by  a  referee,  who  failed  to  find  that  the  fire 
was  caused  by  the  negligence  of  the  defend- 
ants, or  that  the  defendants  agreed  to  keep 
the  property  insured  for  the  ben^t  of  thfr 
plaintiff,  and  stf  reported,  but  did  find  that 
by  the  terms  of  the  contract  under  which  the 
defmdants  went  Into  possesion  of  the  mill 
and  machinery  they  were  to  take  the  prop- 
erty as  It  was,  and  leave  it  as  good  as  th«y 
found  it  After  the  r^rt  had  been  filed  hi- 
court  the  plaintiff  asked  leave  to  file  an 
amended  declaration,  setting  forth,  among 
other  things,  the  defendants'  agreement  to 
leave  the  property  as  good  as  they  found  It. 
and  that  they  had  not  done  bo.  The  court 
held  that  the  proposed  amendment  was  for 
a  different  cause  of  action  from  that  set 
forth  In  the  original  declaration,  denied  the 
plaiutlfTs  motion,  and  rendered  judgment  on 
the  report  for  the  defendants.  The  defend- 
ants claim  that  the  judgment  In  the  first  suit 
Is  conclusive  as  to  the  terms  of  the  contract 
under  which  they  took  possession  of  the 
property,  and  that  its  terms  were  not  open  to- 
dlspute  In  the  present  suit  The  terms  of 
the  original  contract  were  not  put  In  Lssue 
by  the  pleadings  In  the  former  suit;  and 
the  court  refused  to  allow  an  amendment 
that  would  put  the  defendants*  liability  un- 
der the  contract  In  Issue,  because  the  same 
was  for  a  different  cause  of  action  from  that 
declared  upon  in  the  original  declaration, 
and  thereby  held  that  the  defendants'  liabili- 
ty under  their  contract  to  return  the  prop- 
erty could  not  be  litigated  In  that  action. 
This  holding  Is  conclusive  upon  the  queation- 
of  whether  the  defendants'  liability  under 
tbe  contract  was  In  Issue  or  determined; 
aod  tbe  plaintiff  is  not  concluded  by  tbe  find- 
ing of  the  referee  upon  an  issue  not  made 
by  tbe  pleadings,  which  was  not  and  could' 
not  be,  litigated  In  that  action.  In  order  to- 
estop  a  party  from  proving  a  fact  because 
the  fact  has  been  found  against  him  In  a. 
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former  suit,  It  must  dearl;^  aiq^r  that  the 
precise  qaestlon  was  adjudicated  In  such 
suit;  and.  if  the  record  relied  upon  leave 
this  in  doubt,  there  Is  no  estoppel.  Aiken  t. 
Peck,  22  Vt.  255;  TarbeU  T.  Tarbell,  57  Vt. 
492;  Gray  y.  Plngry,  17  Yt  410;  OUbert  t. 
Thompson,  0  Onsh.  848;  BOMKill  t.  Place,  01 
U.  S.  006. 

The  more  Important  inquiry  is  whether  the 
plaintiff,  by  attempting  to  charge  the  defend- 
ants with  the  loss  of  the  property  in  action  of 
tort,  on  the  ground  that  the  damage  was  caus- 
ed by  the  defendants'  negligence,  and  falling 
in  such  action.  Is  preluded  from  resorting  to 
the  present  action  to  recover  the  damage  he 
has  sustained  by  reason  of  a  breach  of  the 
dtfendants*  contract  to  repair,  keep  in  repair, 
and  return  the  pn^rty  In  as  good  coadltlon 
as  when  they  took  It  To  constitute  the  de- 
fense of  waiver  by  election  of  remedies,  the 
remedies  most  be  inconsistent;  as  where  one 
action  Is  founded  on  an  affirmance,  and  the 
other  upon  a  dtsafflxmnnce,  of  a  contract. 
Where  two  remedies  are  consistent,  so  that 
resort  to  one  Is  not  a  disaffirmance  of  the 
other,  either  or  both  may  be  prosecuted  until 
satisfaction  Is  obtained.  There  are  numer- 
008  authorities  In  support  of  this  holding. 
Thus.  In  Bank  v.  Taylor,  66  Tt  574,  29  Aa 
1012;  the  defendant,  by  false  and  fraudulent 
representations  In  respect  to  his  farm  being 
free  from  Incumbrance,  induced  the  plaintiff 
to  surrender  to  him  certain  trade  paper,  and 
take  in  lieu  thereof  his  note,  secured  by  moct- 
gage  upon  his  farm.  It  was  held  that  the 
plaintiff  had  two  causes  of  actlon,--one  In 
contract  upon  the  note,  and  the  other  In  tort 
for  the  false  representations;  that  the  plain- 
tiff might  prosecute  either  or  both  of  'these 
causes  of  action  to  a  recovery;  that  both  pro- 
ceeded on  the  theory  <tf  affirming  the  contract; 
and  that  one  did  not  allege  what  the  other 
denied.  In  Johnson  v.  Worden,  47  Vt.  457, 
it  Is  held  that  a  conditional  vendmr  of  personal 
property  does  not  lose  his  lien  upon  the  prop- 
erty by  proving  the  sum  due^upon  the  con- 
tract of  sale  against  the  vendee's  estate  In  in- 
solvency; and  that,  after  such  proof,  he  may 
maintain  an  action  against  the  vendee  for  Its 
conversion.  In  the  opinion  it  la  said:  "When 
he  proved  the  d^t  for  the  oxen,  he  was  pur- 
suing  that  one  of  his  remedies,  and  could  do 
so  wHhont  losing  the  other,  until  bis  right  to 
his  pay  for  the  oxen  should  be  fully  satiaQed. 
Not  having  been  paid  In  that  way,  be  bad  the 
right  to  pursue  the  other  remedy."  In  Root 
V.  L(wd,  23  Vt  568,  the  holding  Is  to  the  same 
effect  In  Powell  v.  Ballioad  Co.,  16  Or.  33, 
16  Pac  86S.  It  la  held  that  an  election  to  sue 
on  a  contract  to  purchase  real  property  will 
not  preclude  the  plaintiff  from  suing  for  dam- 
ages for  waste  committed  on  the  same  proper- 
ty by  the  defendant  while  a  lessee  thereof, 
if  the  plaintiff  had  no  cause  of  action,  and 
failed  in  the  first  suit  because  the  defendant 
trad  not  elected  to  purchase  the  property.  In 
Conniban  v.  Thompson.  Ill  Mass.  270,  It  la 
beU  that  a  porebasa  of  land  la  not  estopped 


from  maintaining  a  bUI  In  equity  tor  specific 
performance  of  the  contract  to  sell,  by  rea- 
son of  his  having  sued  the  seller  at  law  for 
the  tweach  of  the  contract.  In  the  course  of 
the  opinion  It  Is  said:  "The  defense  ot  waiv- 
er by  Section  arises  where  the  remedies  are 
Inconsistent;  as  where  one  action  Is  founded 
on  an  affirmance,  and  the  other  upon  the  dis- 
affirmance of  a  voidable  contract,  or  sale  at 
property."  Where  the  remedies  are  consist- 
ent and  concurrent,  the  party  may  prosecute 
as  many  remedies  as  he  has.  Bowen  v.  Man- 
devlUe,  95  N.  ¥.  287.  The  rule  requiring  a 
choice  of  remedies  Is  ai^llcable  only  when  the 
remedies  available  are  inconsistent  Black  v. 
MlUer,  75  Mich.  323.  42  N.  W.  837.  BlecUon 
exlsta  when  a  party  has  two  alternative  and 
Inconsistent  rights,  and  Is  determined  by  a 
manifestation  of  choice;  but  the  fact  that  a 
party  wrongly  supposed  he  had  two  such 
rights,  aad  attempted  to  choose  the  one  to 
which  be  was  not  entitled.  Is  not  enough  to 
prevent  his  exercising  the  other,  If  entitled  to 
It  Snow  V.  AUey,  166  Mass.  198,  80  N.  B. 
601.  In  the  case  last  dted  the  plaintiff  had 
brought  an  action  to  recover  the  value  of  cer- 
tain bonds,  on  the  ground  that  he  oould  re- 
pudiate the  contract  because  of  the  defend- 
ant's bad  faith,  but  recovered  for  only  a  part 
of  them;  and  It  was  held  that  the  alleged 
breach  of  the  def^idanfa  promise  was  teft 
untouched,  and  was  tbe  proper  subject  of  an 
independent  actlMi.  A  recovery  in  an  action 
for  the  hire  of  personal  property  Is  no  bar' 
to  another  action  seeking  to  obtain  damages 
for  Injuries  done  to  the  property  while  in  tbe 
hands  of  the  bailee.  Shaw  v.  Beers,  2D  Ala. 
449.  It  was  held  in  M<»gan  v.  Skldmore,  65 
Barb.  283,  and  affirmed  in  court  of  ai^eala, 
that  an  action  of  tort  can  be  maintained 
against  a  persw  for  deceit  in  making  false 
representations  as  to  the  solvNicy  of  a  mer- 
cantile firm  of  which  he  was  a  member,  al- 
though a  Judgment  had  bera  obtained  against 
the  firm,  Indudlng  himself,  for  the  price  of 
the  goods^  sold  on  <vedlt  to  the  firm  by  the 
plaintiff  In  consequence  of  such  mlsrepresen- 
tations.  An  nasnccessful  attempt  to  claim  a 
right  or  pursue  a  remedy,  to  which  a  party 
Is  not  entitled,  will  not  deprive  him  of  tbe 
benefit  of  that  to  which  he  Is  entitled.  In  re 
Van  Norman,  41  Minn.  494,*  43  N.  W.  334.  A 
party  who  Imagines  he  has  two  or  more  reme- 
dies, or  who  misconceives  his  right  Is  not  to 
be  deprived  of  all  remedy  because  he  Biat 
tries  the  wrong  (me.  Bunch  v.  Grave,  111 
Ind.  851, 12  N.  B.  614.  So  where  a  party,  In 
ignorance  of  his  rights,  resorts  to  a  supposed 
reme<^,  and  falU^  he  ts  not  concluded  from 
resorting  to  the  remedy  he  In  fact  had.  But- 
ler V.  Hlldreth,  5  Mete.  (Mass.)  52;  Dash  v. 
Van  Kleeck.  7  Johns.  477.  In  some  cases  it 
Is  said  that  a  party  Is  estopped  by  an  elec- 
tion (tf  remedies,  where  both  actions  must 
be  supported  1^  the  same  evidence.  Thus.  In 
Marsh  V.  Pier,  4  Bawle,  273,  It  is  held  that 
Judgment  estoppel  arises  when  the  evidence 
In  suwort  ot  the  ^resei^  and  former  actlou 
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must  be  th«  same,  though  the  acttom  are 
grounded  on  different  writs;  and  In  Smith  t. 
Whiting,  11  MaBS.  445.  it  is  held  that  a  sec- 
ond action  cannot  be  maintained  npon  evi- 
dence once  offered  and  rejected  In  the  trial  of 
a  like  action  between  the  same  parties.  The 
issues  made  the  pleadings  in  the  two  cases 
are  dissimilar,  and  are  supported  by  entirely 
dlfleroit  evidence.  In  the  former  case,  the 
i£sue  was  whether  the  loss  complained  of 
was  caused  by  the  defendants'  negligence,  and 
was  supported  by  evidence  of  the  defendants' 
acts  and  omissions.  In  the  latter  case,  the 
issue  was  whether  the  defendants  agreed  to 
keep  the  property  in  good  repair,  and  return  It 
in  as  good  condition  as  It  vras  when  they  took 
It.  and  whether  there  was  a  breath  of  this 
agreement,  and  was  supported  by  evidence 
tending  to  show  the  contract  under  whi<4i  the 
defendants  took  the  property,  and  their  fail- 
ure to  rettm  it  If  the  loss  of  the  property 
hod  bew  caused  by  the  defendants'  negli- 
gence, the  plaintiff  would  have  bad  two  Feme- 
dies,— one  In  tort,  cnuntlng  on  the  defendants' 
n^llgence;  and  the  other  on  the  defendants' 
contract  to  keep  the  pr<H>erty  In  good  r^lr, 
and  return  It  in  as  good  condition  as  it  was 
when  they  took  it  The  philntiff,  by  htt  ac- 
tion In  toFt,  In  which  he  fallml  to  show  that 
the  loss  was  caused  by  Uie  defenoants'  negu- 
gence,  has  established  tne  tact  that  he  had 
only  one  remedy,  and  that  in  resorting  to  the 
former  action  he  misconceived  his  rights;  but 
he  is  not  precluded  from  pursuing  the  reme- 
dy be  bi  fact  had  because  be  misconceived  his 
rights,  and  resorted  to  a  supposed  remedy, 
which  he  did  not  have.  The  remedy  he  in 
fact  bad  and  the  one  he  supposed  he  had,  and 
would  have  bad,  If  his  evidence  had  been  sof- 
flcient.  are  entirely  consistent;  and  1:7  resort- 
ing to  bis  supposed  remedy  in  the  first  in- 
staAce  he  did  not  disaffirm  the  defendants' 
contract,  or  in  any  way  affect  the  alleged 
breach  of  the  defendants*  promise.  The  Jury 
bavfng  found,  from  evidence  that  was  legally 
«dmlBslble,  that  the  defendants  agreed  to  re- 
pair and  keep  In  repair  the  property,  and  re- 
*urn  it  In  as  good  condition  as  it  was  when 
they  took  it  the  plaintiff  was  ratltled  to  re- 
cover the  damage  sustained  by  him  ay  rea- 
son of  the  defendants'  failure  to  do  so.  not- 
withstanding the 'property  was  destroyed  by 
Are.  A  few  authorttles  may  be  cited  In  sup- 
port of  this  holding.  In  Hoy  v.  Holt  91  Pa. 
St.  88,  It  IB  held  that  where.  In  a  lease,  there 
h  an  express  and  nncondltiotial  agreement  to 
repair  and  keep  in  repair,  the  tenant  Is  bound 
to  do  so,  though  the  premises  be  destroyed  by 
Ore  <x  other  acddent.  '  In  Phillips  v.  Ste- 
vens, 16  Moss.  237,  It  Is  held  that,  where  a  les- 
m^e  covenants  to  keep  the  demised  premises  In 
repair,  and  at  the  termination  of  the  lease 
to  surrender  them  In  as  good  condition  as  they 
were  at  the  date  of  the  lease,  if  the  buildings 
are  destroyed  by  fire  during  the  term,  with- 
out the  fault  of  the  tenant,  he  will  be  bound 
*o  rebuild  them.  Chltty,  In  his  work  on  Con- 
tKEctir  (page  8G9),  lays  down  the  same  rote. 


In  Polack  v.  Pk>che,  36  Gal.  416,  and  In  Uon 
V.  Boss,  10  Ohlo^  412,  the  faoldiuigs  are  to  the 
same  eBeeL  Judgment  fflirinnMt, 


8TATXI  V.  STBYBNS. 


(Sapreme  Court  of  Vermont    Orleans.  Tan. 

Term,  1897.) 
FiSHisa— "8kt  Linb"— C0S8TRUCTIOK  of  Statdts. 

1.  Determhiatios  of  the  meaning  of  a  word  in  a 
statute  is  for  the  trial  judge,  who  may  take  any 
means  to  inform  himself. 

2.  A.  common  fishing  line  fastened  to  an  object 
on  tlie  bank,  and  extending  into  the  water,  with 
one  hook  thereon,  is  not  a  *^t  line."  within  V.  S. 
S  4592,  prohibiting  the  use  for  fishmg,  the  fur* 
nishing  tbiexeot  for  that  purpose,  of  *  a  pound  net 
seine,  gill  net  Kt  net,  fyke,  set  Une,  fishing  otter 
or  trawL 

BxeeptioDS  tnm  Orleans  county  court;  Ross, 
Chief  Judge. 

B.  O.  Stevens  was  convicted  of  fishing  witb 
a  set  line,  In  violation  of  V.  8. 1  ^BOO,  and  ex- 
cepts.  Exceptions  sustained. 

On  the  trial  respondent  offered  to  show,  a» 
matter  of  fact  by  witnesses  and  by  dictionary 
definitions,  that  the  lines  used  were  not  "set 
lines,"  and  excepted  to  the  ruling  of  the  court 
exduding  the  evidence.  At  the  close  of  the 
testimony,  he  moved  for  a  verdict  in  his  fa>- 
vor,  and  excepted  to  the  denial  of  his  motion. 
He  also  excepted  to  the  charge  that  the  Uoea 
described  Xny  the  state's  evidence  were  set 
lines. 

O.  S.  Annla,  State's  Atty.  B.  F.  D.  Carpen- 
ter and  B,  A.  Cook,  for  respondent 

TAPT,  J.  The  respmdent  was  Indicted  un- 
der y.  8.  i  4692,  which  provides  that  If  a  per- 
son use,  or  furnish  for  use,  tor  fishing,  a  set 
Une  in  the  waters  of  this  state,  he  shall  be 
fined.  The  respondent  Is  charged  with  using 
for  fishing  a  set  Une  In  WlUonghby  Lake,  in 
Westmore,  in  May.  1896.  Ttis  facts  shown 
upon  trial  In  reference  to  the  acts  of  the  re- 
spondent were  not  disputed.  He  was  fishing 
to  the  hike,  and  had  five  lines  extending  into 
the  waters,  with  one  hook  upon  each,  the 
lines  being  fastened  to  some  object  upon  the 
bank  of  the  lake.  The  case  turns  npon  the 
construction  and  meaning  of  the  twm  "set 
line,"  as  used  in  the  statute.  The  question 
presented  Is,  was  the  conrt  cfHreet  In  holding 
that  the  lines  In  question  were  set  lines?  The 
construction  of  a  statute.  Involving  the  mean- 
ing of  words  used  tibereln  Is  not  a  question 
of  fact,  but  one  of  law.  What  was  meant  by 
the  term  "set  line."  as  used  In  the  statute, 
was  a  question  for  the  court.  There  Is  nO' 
statutory  definition  of  It  If  a  word  In  a 
statute  is  of  common  Import,  the  court  -may 
understand  it  without  further  knowledge;  but 
If  the  word  is  not  of  common  use,  or  has  a 
technical  meaning,  the  judge  may  refer  to 
persons  who  have  knowledge  upon  the  sub- 
ject, or  consult  documents  or  books  of  refer- 
ence containing  information  thereon.  If  -the- 
terms  are  words  of  art  and  oclence,  thett 
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memnlng  may  be  tomoA  by  consottlng  experts 
In  such  art  and  science.  Id  fact,  the  trial 
Judge  may  take  ench  meauB  aa  he  deems  ad- 
Tluble  to  Inform  himself  upon  the  subject, 
and  enable  him  to  give  in  his  inatrnetiona  to 
the  Jvary  the  proper  conatmctlon  and  definition 
oC  the  words  used  InHhe  statute.  Did  the 
court  err  In  holding  the  lines  were  set  lines? 
Writers  upon  the  snbject  of  flshlng  state  that 
a  '^t  line"  Is  "a  line  with  baited  boolcB  fas- 
tened to  it,  set  or  anchored  t<x  taking  flrii" 
(Stand.  Diet  163S);  and  "a  line  to  which  a 
nmnber  of  baited  hooks  are  attached,  and 
whldi,  supported  by  a  buoy.  Is  atended  on 
On  snrface  of  the  water"  (4  B^c.  Diet.  4216); 
ind.  farther,  "flshlog  lines  may  be  classed  as 
hand  lines  and  set  lines,  Kmg  lines,  or  ^wls. 
These  three  names  are  applied  to  long  lines 
having  attached  to  them,  at  regular  tnt^als, 
.Unes  armed  with  hooks.  At  either  end  Is  an 
anchor  to  hold  the  trawl  In  place,  furnished 
also  with  a  line  and  l»noy  to  Indicate  Its  posi- 
tfcm"  0  Johns.  Uniy.  Oyc  880).  In  describ- 
ing "flsherieir'  lo  9  Snc.  Bnt  2Se,  an  Instance 
is  given  of  a  set  line  about  8  miles  long,  with 
4,680  hooks  attached.  The  statute  not  only 
forbids  the  use  for  fisbliur  vt  pound  neti, 
Mines,  glU  nets,  set  nets,  fykes,  set  lines,  and 
Haling  otters  or  trawls,  but  prohibits  the  fur- 
Bishlng  of  them  for  that  purpose.  Hence,  If 
a  man  has  one  of  these  things,  he  cannot  loan 
it  to  a  neighbor  for  such  use.  Bach  ot  these 
wCldes  la  a  spe<^  thing.  The  name  desig- 
nates  what  It  is.  It  Is  fah-ly  Inferable  from 
OUs  language  that  the  term  "set  line"  denotes 
t  Ashing  line  of  a  certain  kind  or  species.  Its 
diaraeter  not  4Q>endtaig  upon  the  mannn  of 
Its  use,  and  not  a  ecnnmon  ftehing-  line  wttti 
UK  book  attadted.  which  becomes  a  "set  line" 
If  tied  tb  some  object  oo  the  shore.  The  lan- 
guage of  v.  S.  S  4583,  countenances  this  con- 
stonetion  ot  the  statute,  for  by  that  sectl(Hi 
a  penalty  Is  Imposed  upon  certain  fishing,  ex- 
cqic  fishing  through  the  Ice  with  not  more 
that  15  "tended  Tines."  This  would  Indicate 
that  a  line  with  a  alible  nook  fastened  to  any 
object  vpcm  the  banks  or  upon  the  ice,  such  a 
ttiie  as  the  respondent  was  using.  Is  what  Is 
meant  aa  a  tended  line,  and  not  a  set  line, 
nie  ruling  should  have  been  that  the  lines 
were  not  set  Unes.  Bxeeptlona  sustained, 
Judgment  and  sentence  reversed,  and  cause 
remanded. 


KTATH  V.  SHATTUOK. 
{Supreme  Court  of  "Vermont.  Windsor.  July  17, 
1807.) 

9rATUT«s— Eicspnows— Bdhdbs  of  pRoor— Cow- 

ffUOT  or  L1.W8— PBStCMPTlDNB— MaRBIIOB 

— EvABioir  or  Laws  of  Domioiu, 
LA  restriction  on  remarriage  hy  the  goilty 
pirty  to  a  divorce  is  exceptional,  and  accordiogiy, 
ff  one  claims  that  a  case  falls  within  It,  the  bar- 
den  is  on  hfan  to  show  snch  to  be  tlie  fact. 

2.  The  presnmption  is  tliat  tlie  common  law  of 
a  $iaiet  state  is  bKe  the  common  law  of  Vermont 

3.  If  the  marriage  of  partieB  under  no  disabili^ 
by  International  law  is  valid  where  performed,  n 

■  S8A^ 


Is  valid  everywhm,  though  they  were  away  from 
the  state  of  their  domicile  to  evade  a  law  pro- 
hibiting remarriaga  of  the  gnUty  party  to  a  di< 
voree,  since  sudi  uw  baa  no  extratnrltorW  force; 

Exceptions  from  Windsor  county  court; 
Munson,  Judge. 

Addle  Shattuck  was  convicted  of  adultery, 
and  alleges  exceptions.  Overruled. 

J.  G.  Harvey,  State's  Atty.,  and  W.  W. 
Stickney,  for  the  State.  W.  B.  a  Stickney, 
fw  nsptmdent 

ROWBLL,  J.  The  charge  is  that  the  pris- 
oner, an  unmarried  woman,  committed  adul- 
tery with  Cobum,  a  married  man.  It  appear- 
ed that  Oobum's  first  wife,  who  Is  still  living, 
obtained  a  divmrce  fnMn  him  In  this  state  in 
December,  1895;  that  on  June  18,  1806,  he 
and  Grace  Hoisington,  both  of  whom  were 
then  domiciled  In  Windsor,  in  this  state,  went 
to  Olaremont,  N.  H.,  and  were  there  married 
by  a  clergyman  authcwized  by  the  law  of  that 
state  to  sdemniEe  marriages;  and  that  Im- 
mediately after  the  marriage  they  returned 
to  Windsor,  where  they  have  lived  ever  since, 
and  where  they  first  cohabited  as  husband 
and  wUe,  never  having  cohabited  as  such  in 
New  Haiinpahlre.  The  mly  evidence  of  the 
law  of  New  Hampshire  respecting  marriages 
waa  chapter  174  of  the  PuUic  Statutes  of 
that  state,  entitled  "Marriages."  That  chap- 
ter Imposes  no  restraint  upon  remarriage  by 
the  gidlty  party  to  a  decree  of  divorce.  The 
court  charged  the  Jury  tliat  If  it  found  that 
the  manlage  ceremony  waa  performed  by  the 
elergyman,  and  that  he  was  anthorlzed  to 
perform  it,  as  his  testimony  tended  to  show, 
and  also  found  that,  the  said  Qrace  cohabited 
wlOi  Obbnm  undo:  tiie  b^^t  that  the  mar- 
riage  was  legal,  as  her  testimony  tended  to 
Bhow»  ttie  maniage  was  valid,  and  Cobum 
was  a  pOTSon  with  whom  the  crime  of  adul- 
tery could  have  been  committed.  To  this  the 
prisoner  excepted,  and  also  for  that  the  court 
did  not  charge  tliat  there  was  no  evidence  in 
the  case  to  show  that  Oobum,  being  disquali- 
fied by  the  laws  ot  tlUs  state  to  contract  a 
lawful  marriage,  was,  notwithstanding  such 
disguallflcatlon,  compet«it  by  the  laws  of 
New  Hampshire  to  contract  a  lawful  mar- 
riage, and  that  without  sucb  testimony  the 
fact  of  his  marriage  to  said  Grace  was  not 
made  out.  This  last  exception  Is  not  sustain- 
able. As  we  have  said,  the  chapter  of  the 
New  Hampshire  statutes  put  In  evidence  is 
not  restrictive  In  this  beluOf;  and  If  it  be 
said  that  arane  other  part  of  the  statutes  may 
be,  the  answer  Is  that,  as  such  restrictions 
upon  marriage  are  exceptltwal,  the  burden 
was  on  the  prisoner  to  show  the  restriction. 
If  any  there  Is.  Hutchlns  t.  Klmmeli.  31 
Mich.  126,  132.  And,  as  no  such  restriction 
exists  In  the  common  law  of  tills  state,  the 
presumption  is  tliat  the  common  law  of  New 
Hampshire  Is  like  ours  in  this  regard.  Ward 
V.  Morrison,  26  Vt  503,  601.  The  marriage 
in  question  must,  therefore,  be  taken  to  be 
nOld  by  the  law  of  New  Hampsblre.  But, 
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had  It  been  celebrated  In  this  state,  It  would 
be  void  bere,  for  onr  statute  piOTides  tbat  It 
■hall  not  be  lawful  for  a  divorced  libelee  to 
marry  a  person  other  than  the  libelant  for 
three  years  from  the  time  the  divorce  is  grant- 
ed, unless  the  libelant  dies;  and  Imposes  a 
penalty  on  a  person  who  violates  that  pro- 
vision, or  lives  In  this  state  under  a  marriage 
relation  forbidden  by  It;  and  we  have  recent- 
ly held  that  a  marriage  celebrated  In  this 
state  In  violation  thereof,  between  parties 
dondcUed  here,  was  void  here.  Ovitt  v.  Smith, 
68  Vt.  35,  33  Ati.  769.  The  prisoner  claims 
that  this  marriage  Is  void  here  notwithstand- 
ing It  was  celebrated  hi  New  Hampshire,  and 
Is  valid  thae,  for  that,  when  a  marriage  Is 
absolutely  prohibited  In  a  state  or  country  as 
being  contrary  to  public  poller,  and  leading 
to  sodal  evils,  the  domiciled  Inhabitants  of 
tbat  state  or  conntry  cannot  be  permitted,  by 
passing  the  frontier,  and  entering  another 
state,  In  which  the  marriage  Is  not  prohibit- 
ed, to  celebrate  a  marriage  forbidden  in  their 
own  state,  and  Immediately  return  to  their 
own  state,  to  insist  on  thehr  marriage  being 
recognised  as  lawful.  It  is  the  common  law 
of  Christendom  that  as  to  form  and  ceremony 
a  marriage  good  where  celebrated  Is  good 
everywhere.  But  as  to  capacity  to  marry  the 
authorities  are  not  agreed,  some  holding  that, 
as  tn  dther  contracts,  It  depends  upon  the  law 
of  domicile,  and  some  that  It  depends  upon 
the  law  of  the  place  where  the '  marriage  Is 
solemnized,  as  do  form  and  ceremony,  and 
that  a  marriage  good  where  celebrated  is  good 
evoywhere,  unless  odious  by  the  common 
consent  of  nations,  or  positively  prohibited  by 
the  public  laws  of  a  coqntry  from  motives  of 
policy.  It  Is  undoubtedly  true  that  states 
may  control  this  matter  by  statute,  as  Massa- 
chusetts does,  where  it  is  enacted  that  when 
perBOQB  resident  in  that  state.  In  order  to 
evade  Its  marriage  laws,  and  with  an  Inten- 
tion of  returning  to  reside  there,  go  into  an- 
other state  or  country,  and  are  married,  and 
afterwards  return  and  reside  In  Massachu- 
«etts,  the  marriage  shall  be  deemed  YoiA.  We 
have  no  such  express  provision.  The  lan- 
guage of  onr  statute  la  general,  and  it  Is  a 
fundamental  rule  that  no  statute,  whether  re- 
lating to  marriage  or  otherwise,  If  In  the  or- 
dinary general  form  of  words,  will  be  given 
effect  outside  of  the  state  or  country  enacting 
it  To  bind  even  dtlzens  abroad.  It  must  in- 
clude them,  either  In  express  terms  or  by  nec- 
essary implication.  Hence,  If  a  statute,  silent 
as  to  marriages  abroad,  as  ours  Is,  prohibits 
classes  of  persons  from  marrying  generally, 
or  from  intermarrying,  or  declares  void  all 
marriages  not  celebrated  according  to  pre- 
scribed forms,  It  has  no  effect  upon  marriages, 
even  of  domiciled  inhabitants,  entered  Into 
out  of  the  state.  Those  marriages  are  to  be 
Judged  of  by  the  courts  of  such  state,  Just  as 
though  the  statute  did  not  exist.  If  they  are 
valid  by  the  international  law  of  marriage 
and  the  local  law  of  the  place  where  celebrat- 
ed, they  axe  valid  by  the  law  ot  aoch  state, 


and  the  statute  has  notidng  to  do  with  the 
question  if  such  International  law  is  a  part 
of  the  law  of  the  state,  as  it  la  hesce,  tar  a 
written  law  not  construed  to  be  extraterrito- 
rial does  not  change  the  unwritten  law  as  to 
extraterritorial  marriages;  and  therefore  par- 
ties who  are  under  no  disability  by  interna- 
tional law  may  choose  their  place  of  marriage, 
and,  if  the  marriage  Is  valid  there,  it  wiU  be 
valid  everywhere,  though  they  were  purposely 
away  from  bome,  and  the  same  transaction 
In  the  state  of  their  domicile  would  not  have 
made  them  married.  There  Is,  therefore,  no 
foundation  for  an  argument  based  simply  on 
the  Idea  of  an  evasion  of  the  law  of  domicile. 

This  doctrine  Is  entirely  applicable  to  stat- 
utes prohibiting  marriage  after  dlTorc&  Such 
statutes  are  not  extraterrttorial,  unless  made 
so  by  express  words  or  necessary  implication, 
as  has  been  frequently  held  In  this  conntry, 
though  there  are  cases  the  other  way,  among 
which  Is  the  recent  and  well-considered  case 
of  Pennegar  v.  State,  87  Tenn.  244,  10  S.  W. 
805,  where  the  cases  adoptlog  the  same  view 
will  be  found.  But  the  weight  of  American 
authority,  as  well  as  reason  and  analogy,  sus- 
tain the  proposition  stated.  This  whole  sub- 
ject is  very  fully  and  satisfactorily  discussed 
by  Mr.  Bishop  In  chapter  39  of  the  first  vol- 
ume of  his  woric  on  Marriage,  Divorce,  and 
6eparati<Mi;  and,  as  we  adopt  his  views,  an  «x- 
tended  discussion  here  Is  not  necessary.  The 
subject  Is  also  fully  discussed  In  Oom.  v..  Lane, 
113  Mass.  468,  and  Bom  v.  Boss,  129  Mass. 
243.  In  the  latter  case  It,  Is  said  that,  the  re- 
lation of  husband  and  wife  being  based  upon 
the  contract  of  the  parties,  and  recognised  by 
all  Christian  nations,  the  validity  of  the  con- 
tract. If  not  polygamous  nor  incestuous  ac- 
ceding to  the  general  opinion  of  Christendom, 
is  governed,  even  as  regards  the  capad^  of 
the  parties,  by  the  law  of  the  place  of  mar- 
riage; that  this  status,  once  legally  created, 
should  be  recognized  everywhere  as  fully  as  If 
created  by  the  law  of  the  domicile;  and  that, 
therefore,  such  a  marrlajEe«  If  valid  by  the 
law  of  the  place  where  contracted,  ev&a  If  con 
tracted  between  persons  domiciled  in  Massa- 
chusetts, and  Incompetent  to  marry  there,  Is 
valid  there  to  all  intents  and  effects,  civil  and 
criminal,  except  so  Car  a»  the  legislature  has 
clearly  declared  that,  such  a  marriage  out  of 
the  commonwealth  shall  be  deemed  Invalid. 
The  same  doctrine  Is  held  In  Van  Voorfais  v. 
Briirtnall,  86  N.  T.  18,  where  it  Is  said  that.  In 
the  absence  of  express  words  to  that  effect,  it 
is  not  to  be  inferred  that  the  legislature  intend- 
ed Its  enactments  to  contravene  the  jus  gen- 
tium under  which  the  qnestlon  of  the  validity 
of  the  marriage  contract  Is  referred  td  the  lex 
loci  contractus,  and  which  is  made  binding  by 
tbc'consent  of  all  nations,  and  professedly  and 
directly  operates  upon  all;  and  that,'  while 
every  country  can  regulate  the  status  of  Its 
own  citizens,  imtU  the  will  of  the  state  finds 
clear  and  unmlstalcable  expression  to  the  con- 
trary, tbat  law  must  control.  Judge  Marshall 
says  in  U.  S.  T.  Fisher,  2  Oranch,  388,  that 
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"vbera  rlg^hts  an  Infringed,  where  ftmdamen- 
tal  prlncIpleB  ore  oTertumed,  wbere  the  gener- 
al ByBtem  of  the  law  la  departed  from,  the  leg- 
lilatlTe  intent  mast  be  expressed  with  Irresist- 
ible deuness,  to  induce  a  court  of  Justice  to 
BOppose  a  design  to  etEect  such  objects."  Brook 
T.  Brook,  9  H.  li.  Cas.  193,  snstalns  the  prlson- 
s's  coQtention.  There  a  man  and  bis  deceased 
wife^B  sister,  both  of  whom  were  lawfully 
domiciled  British  subjects,  went  temporarily 
t»  Denmark,  and  were  there  married,  where 
their  marriage  was  valid;  but  it  was  hdd  void 
tn  Ek^land,  because  an  English  statute  prohib- 
ited such  marriages.  The  law  lords  delivered 
squrate  opinions,  and  the  only  ground  upon 
which  they  agreed  was  that,  as  the  statute 
made  each  marriages  between  English  sub- 
jects domiciled  In  England  void  because  de- 
clared by  the  act  to  be  contrary  to  the  law  of 
God,  It  must  be  construed  to  include  such  mar- 
riages though  solemnlned  abroad.  Judge  Gray 
says.  In  Com.  r.  I^tne,  above  cited,  that  the 
Jad^nent  in  that  case  proceeds  upon  the 
ground  that  an  act  of  parliament  Is  not  merely 
aa  ordinance  of  man,  but  a  conclusive  deda- 
nitifHi  of  the  law  of  God,  and  that  the  result 
is  that  the  law  of  God,  as  declared  by  act 
of  parliament,  and  expounded  by  the  house  of 
lords,  varies  according  to  time,  place,  length 
of  life  of  parties,  pecuniary  interests  of  third 
persons,  petitions  to  human  tribunals,  and 
technical  mles  of  statutory  construction  and 
jQdi<^  procednre.  Mr.  Bishop  criticises  the 
case  very  sharply,  and  says  It  is  of  the  high- 
est Importance  that  it  be  sufflclently  under- 
stood In  this  country  to  avoid  any  accident  of 
Its  being  followed  by  our  courts.  He  discusses 
It  Toy  fully,  admitting  that  It  was  difficult 
for  him  to  write  soberly  about  It,  as  the  ded- 
Bkm  was  announced  tn  api>arent  oblivion  of  the 
eonnse  that  Justice  had  taken  for  ages  In  Eng- 
land, and  Ignored  alike  acts  of  parliament  and 
Judicial  decisions.  To  follow  It,  he  says,  would 
lead  us  into  confusion  not  to  be  endured  where 
marriage,  good  order,  and  Christian  decency 
are  respected.  The  French  law  is  much  like 
the  English  in  this  regard,  though  more  exact- 
ing. By  the  Oode  Napoleon,  a  marriage  con- 
tracted In  a  foreign  country  between  French 
people  or  between  a  French  person  and  an 
tUen.  Is  valid  if  It  has  been  celebrated  in  the 
manner  foUowed  In  such  country,  provided  it 
bas  beoi  preceded  by  the  publication  required 
by  the  Oode,  and  provided  the  French  person 
has  not  violated  the  provisions  of  the  Code 
concerning  the  quallflcations  and  conditions  re- 
quired to  contract  marriage.  Cachard's  French 
dr.  Code,  art  170.  This  accords  with  the  fur- 
tber  proTisiott  of  the  Code  that  laws  relating 
to  the  status  and  capacity  of  persons  apply  to 
Frenchmen  even  resident  in  a  foreign  country. 
Id.  art  &  On  this  principle  the  civilians  gen- 
tnllj,  we  chink,  hold  that  as  to  capacity  to 
marry  the  law  of  the  domicile  governs.  But 
tite  other  view,  as  suggested  by  Judge  Story, 
Is  founded  upon  a  more  liberal  basis  of  inter- 
ttKClonal  policy  that  deems  It  far  better  to  sup- 
port as  vaUd  marriages  celebrated  Id  another 
state  or  country  when  In  conformity  with  the 


laws  thereof,  although  some  minor  Inconven- 
iences may  arise  therefrom,  than  to  shake 
general  confidence  In  such  marriages,  to  sub- 
ject the  innocent  issue  to  constant  doubts  as 
to  their  legitimacy,  and  to  leave  the  parties 
themsdves  at  liberty  to  cut  adrift  from  their 
solemn  obligations  whenever  they  happen  to 
become  dtsaatlsfied  with  their  lot  Story,  Gonfl, 
Laws,  pi.  124.  Judgment  that  there  la  no  er^ 
ror  In  the  processings  of  the  county  court,  and 
that  the  prisoner  take  nothing  by  her  excep- 
tions. 

The  respondent  not  being  In  court,  TAFX,  3^ 
did  not  sit 

(»  vt  ass) 

In  re  WELLS'  ESTATB. 

Appeal  of  WABD. 

(Supreme  Court  of  Vermont   Chittenden.  July 
17,  1897,) 

Bss  JoniOAU^WiLL— CoHBTRUonoir— Psararut- 

T1S8. 

1.  The  decree  of  the  probate  court  having  the 
estate  of  testator  and  parties  interested  before  it 
and  having  jurisdiction  and  the  duty  to  determine 
the  rights  of  petitioner  in  the  estate,  which  gives 
to  her  a  life  estate  in  the  property,  but  in  terms 
makes  no  disposition  of  the  fee,  not  having  been 
appealed  from,  Is  a  bar  to  a  petition  by  her  bring- 
ing no  new  facta  before  the  court  but  asking  that 
m  conditional  devise  over  be  declared  void,  and 
the  estate  vested  in  her  absolutely. 

2.  A  daughter  to  whom  testator  gives  s  life  es- 
tate in  his  property  with  remainder  to  heirs  of 
her  body,  with  provision  that  if  she  leave  no 
heirs  of  her  l>od.V;  then  the  oroperty  shall  go  to 
a  church,  has  no  mterest  in  the  question  whether 
the  contingent  executory  devise  to  the  church  Is 
void;  biit  this,  in  case  she  leaves  no  sncn  heirs, 
will  be'a  question  between  testator's  heirs  and  the 
church, 

3.  Testator,  who,  with  his  wife,  was  well  ad- 
vanced in  years,  and  had  but  one  child,  grown  to 
womanhood  and  married,  gave,  after  termination 
of  life  estate  to  his  wife,  a  fife  estate  to  his  daugh- 
ter, with  remainder  to  the  heirs  of  her  body,  with 
provision  that  If  she  die  "leaving  no  heirs  of  her 
body,  or  should  X  at  any  future  time  fail  to  have 
heirs  of  my  body,"  tlien  the  property  shall  go  to 
a.chordi;  and  farther  provision  that  the  church 
Is  not  to  have  any  interest  la  the  property  till 
after  death  of  his  wife  and  daughter,  aod  not 
then  unless  his  daughter  dies,  leavmg  no  heirs  of 
'  her  body.  Held,  that  by  the  words,  "or  should  I  at 
any  future  time  fail  to  have  heirs  of  m;  body," 
testator  meant  only  his  daughter,  and  such  as 
might  descend  through  her,  and  did  not  contem- 
plate another  line  of  heirs  of  his  body;  so  that 
the  devise  over  to  the  church  did  not  contravene 
the  law  against  perpetuities. 

Exceptions  from  Ohittendai  county  court; 
Rowell,  Judge. 

Petttion  of  Lucte  R.  Ward  to  the  probate 
court  to  bave  ttie  estate  of  Oliver  Wells,  de- 
ceased, finally  decreed  to  her,  was  dismissed, 
and  she  appealed  to  tbe  county  court  which 
also  dismissed  the  petition.  Appellant  ex- 
cepts. Affirmed. 

S.  C  .Shurtleff  and  J.  J.  Monaban,  for  plalu- 
tltt.  L.  F.  Wilbur  and  Charles  T.  Barney, 
for  defendant 

ROSS,  O.  J.  On  February  15,  1896,  the  ap- 
pellant, Lucia  B.  Ward,  preferred  her  petl- 
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tlon  to  the  probate  court  for  the  diBtrlct  of 
Ohfttenden,  eetttog  forth  that  she  Is  the 
daughter  and  heir  at  law  of  Oliver  de- 
teased,  and  legatee  nnder  bis  will,  and  that 
she  Is  advised  and  believes  that  the  Congre- 
gational Oliarch  of  Underbill  has  no  Interest 
in  the  estate  under  the  provisions  of  the 
will;  that  the  limitation  or  devise  over  to  It 
Is  too  remote  and  void;  and  that  upon  the 
death  of  Rebecca  Welle  all  the  estate  vested 
In  her  absolutdy.  She  prays  that  a  decree 
may  be  made  according.  The  court  ap- 
pointed a  time  for  hearing  the  petition,  and 
gave  due  notice  tliereof.  On  the  day  ap- 
pointed, the  Congregational  Church  appear- 
ed and  filed  a  motion  to  dismiss  the  petition, 
assigning,  among  other  reasons,  that  the  pe- 
titioner was  concluded  by  a  previous  adjudi- 
cation of  the  court,  and  that  the  will  was 
not  void,  as  to  the  Congregational  Church, 
for  remoteness.  Upon  appearance  and  hear^ 
ing  the  probate  court  dismissed  the  petition. 
From  this  decree  the  petitioner  appealed  to 
the  county  court.  In  the  latter  court  the 
Congregational  Church  pleaded  the  general 
issue  and  seven  special  pleas  In  bar,  all  of 
which  set  up  aa  conclusive  upon  the  appel- 
lant, and  in  t»r  of  her  application,  a  decree 
•of  the  probate  court  made  December  19, 
1S80.  on  the  settlemept  and  distribution  of 
the  estate  of  the  testator.  The  appellant  Join- 
ed Issue  on  the  general  issue,  and  replied 
precludi  non  to  the  special  pleas,  l)ecause 
she  says  that  the  property  mentioned  In  her 
petition,  consisting  of  both  real  estate  and 
personal  estate,  has  never  been  finally  de- 
creed to  her,  nor  to  the  church,  nor  to  any 
person  or  corporation  whatsoever,  by  the 
probate  court,  which  alone  has  Jurisdiction 
to  make  such  decree,  and  that  title  to  the 
property  Is  uncertain.  The  replication  was 
traversed,  and  the  trial  was  the  court. 
On  the  trial  the  court  found  that  the  decree 
of  the  probate  court  of  December  18,  1890, 
and  the  portions  of  the  will  of  Oliver  Wells 
material  to  the  issue,  are  correctly  set  forth 
In  the  third  and  fourth  special  pleas;  that 
by  that  decree  the  appellant  was  given  the 
use  of  the  residue  of  ttie  estate  during  her 
natural  life,  and  that  the  fee  of  the  residue 
was  not  thereby  decreed  to  any  one,  nor  has 
it  been  since  then.  On  these  findings  the 
county  court  rendered  Judgment  dismissing 
the  petition  of  the  appellant  against  her  ob- 
jection and  exception.  The  material  facts 
set  forth  In  the  pleas  found  to  be  true  are 
that  Oliver  Wells  deceased  testate  In  1887; 
that  his  will  was  duly  probated;  that  by  his 
will  he  gave  the  use  of  all  his  estate— First, 
to  his  wife,  Rebecca  Wells,  during  her  nat- 
ural life;  secondly,  at  her  decease,  to  his  only 
daughter,  the  appellant,  and  the  reversion  to 
the  heirs  of  her  body,  "and,  should  my  be- 
loved daughter,  Luela  R.  Ward,  die,  leaving 
no  heirs  of  her  body,  or  shall  I  at  any  fu- 
ture time  fall  to  have  heirs  of  my  body," 
the  3  the  real  and  personal  property,  con- 
stituting his  estate*  is  given  in  fee  simple 


to  the  Congregational  Church  at  UndethiU 
Flats.  This  gift  to  the  church  has  a  condi- 
tion in  regard  to  its  use  by  the  church,  and 
then  the  Will  proceeds:  "The  said  church  Is 
not  to  have  any  Interest  in  the  aforesaid 
real  estate  and  personal  property  until  after 
the  decease  of  my  beloved  wife,  Rebecca 
Wells,  and  my  beloved  daughter.  Lucia  R. 
Ward;  and  is  not  then  to  have  any  interest 
in  It  unless  my  said  dan^ter  dies  leaving  im 
heirs  of  her  body."  The  pleas  further  set 
forth  that  after  probating  the  wUl,  and  aft- 
er the  executor  had  rendered  his  final  ac- 
count, and  had  it  settled,  and  after  find- 
ing both  what  estate  was  left  and  that  Re- 
becca Wells  had  deceased,  on  due  notice  and 
appearance  of  all  parties  interested,  on  De- 
cember 19,  1890,  the  probate  court,  "pursu- 
ant to  the  last  will  and  testament  of  the 
deceased  and  the  laws  of  this  state,"  did  de- 
cree to  Lucia  R.  Ward,  the  petitioner,  the 
use  of  the  residue  of  the  estate  during  her 
natural  life.  This  decree  was  not  appealed 
from  by  any  of  the  parties,  and  is  now  In 
full  force. 

The  first  contention  is  whether  It  predudes 
the  petitioner  fnHn  the  relief  sought  throui^ 
her  petitton.  December  19,  1890,  the  probate 
court  bad  the  subject-matter— the  estate  of 
Ollva:  Wells— and  the  parties  interested  there- 
in before  It  It  bad  ifull  Jtirlsdlction  to  deter- 
mine, and  it  was  its  duty  to  determine  cot- 
rectly,  the  rights  of  the  petitioner  In  and  to 
the  estate,  and  to  make  a  decree  thereof.  If 
the  devise  to  the  Congregational  Church  to 
now  void  under  the  law  against  perpetuities, 
it  was  so  then.  If  the  petltitmer  Is  now  en- 
titled to  have  the  estate  decreed  to  her  In  fee, 
she  was  so  entitled  then.  Hence  the  identi- 
cal subJect-mattN  brought  before  the  probate 
court  by  this  petition,  and  all  tacts  relevant 
thereto,  were  then  before  it  for  detarminatiwi 
and  decree.  By  Its  decree  she  was  given  only 
a  life  estate  in  the  property  under  adjudica- 
tion. If  she  was  then  entiUed  to  hove  the 
property  decreed  to  her  in  fee,  she  was,  by 
the  decree,  deprived  of  that  right  A  decree 
of  the  estate  to  her  then  or  now  in  fee  would 
operate  to  vacate  and  set  asidtf  the  decree 
then  made.  A  decree  of  the  estate  to  het  now 
in  fee  would  collaterally  attack  and  vacate 
the  decree  then  made.  It  would  cut  the  bond 
then  placed  around  the  property  of  the  estate 
by  which  she  could  only  enjoy  Its  use  dnrlog 
her  life,  and  give  her  title,  dominion,  and  ab- 
solute control  of  the  property.  By  that  decree 
she  was  deprived  of  the  enjoyment  of  the  fee, 
dominion,  and  absolute  contrcH  of  the  proper- 
ty. Being  deprived  of  a  right  In  the  property 
which  she  now  claims,  she  could  have  appeal- 
ed from  the  decree,  and  had  it  corrected.  If 
erroneous.  The  decrees  of  the  probate  court 
made  in  matters  and  against  parties  within 
the  sphere  of  Its  Jurisdiction,  not  appealed 
from,  are  conclusive  upon  those  to  whom  the 
right  of  appeal  is  given.  Oollard  v.  Crane, 
Brayt.  18;  Judge  of  Probate  v.  Fillmore,  1 
D.  Chip.  420;  Glddlngs  T.  Smith,  15  Vt  844; 
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Lawrence  t.  Bnglesby,  24  Vt  42.  Nor  can 
■och  decrees  be  attacked  or  impeached  col- 
hterallr  tn  the  probate  conrt,  or  In  any  oth- 
er coort  Blx  T.  Smith,  8  Vt  365;  Lawrence 
T.  Enslesby.  24  Tt  42;  Drlggs  t.  Abbott,  27 
Vt  680;  Abbott  T.  Ooibum,  28  Vt  663;  Rlch- 
anlBon  w.  Merlil.  82  Vt  27;  Robinson  r. 
Swift,  Id.  283;  Probate  Court  t.  Vandnzer, 
13  Vt  ISS.  The  petition  bronght  before  the 
probate  court  no  facta  wliich  were  not  before 
ft  when  tt  made  the  decree  of  December  19, 
1800.  The  same  parties  were  then  before  the 
eoart  which  the  petition  brought  before  It 
It  haa  always  been  held  that  the  decisions 
at  this  coort  on  the  same  tacts  and  between 
the  same  partiea  are  conclusive  when  the  case 
comes  a  second  time  before  the  court  Ross 
T.  Bank.  1  Alk.  43;  Dana  t.  Nelson,  Id.  252; 
Herridc  t.  Belknap,  27  Vt  673;  Stacy  t. 
R^lroad  Co.,  82  Vt  561;  Barker  t.  Belknap. 
88  Vt.  168;  Chlids  t.  Insurance  Co.,  66  Vt 
60D;  Railroad  Go.  T.  Hunt,  68  Vt  2»4.  7  AtL 
277.  TbSa  doctrine  Is  applicable  to  the  decrees 
at  the  probate  court  made  within  its  jurlsditv 
tkm.  Nor  is  the  result  changed  by  the  find- 
ing of  the  county  court  that  no  final  decree  tn 
r^ard  to  the  fee  of  the  property  had  been 
made  hf  the  probate  court  By  the  terms  of 
the  will  the  time  bad  not  arrived  when  the 
probate  court  could  determine  tn  whom  the 
fee  of  the  pn^wrty  rested  absolute,  niat 
time  wQl  not  arrive  until  the  death  of  the 
petitioner.  If  then  there  exist  heirs  of  her 
body,  the  fee  will  be  ascertained  to  be  vested 
in  such  helra.  Although  no  persons  now  ex- 
tot  who  would  constitute  heirs  of  the  peti- 
tioner's body,  the  possibility  of  such  heirs 
coming  Into  existence  is  not  precluded  until 
the  death  of  the  petitioner.  If  no  sneh  heirs 
then  exist,  ft  will  be  for  the  probate  court  to 
detmnlne  whether  the  conditional  executory 
devise  to  the  Coi^regatlonal  Ohurch  is  void 
under  the  rule  against  perpetuities,  and,  If  so, 
to  decree  the  property  In  fee  to  the  heirs  of 
the  testator,  and,  if  not  void,  to  decree  It  to 
the  Conirr^tional  Church  under  the  proTl- 
■ktoa  of  the  will.  This  Is  the  scope  of  the  de- 
cree of  the  probate  court  of  December  19, 
1800,  and  it  is  correct.  The  terms  of  the  de- 
rise  to  the  ipetltloner  create  what,  at  common 
Uw,  would  be  an  estate  in  fee  tall  (Olddlngs 
T.  Smith.  15  Vt  844).  which,  under  V.  S.  | 
2201,  and  which  before  the  statute,  gave  the 
petitioner  a  life  estate  only  In  the  premisesi 
Giddinga  T.  Smith  was  three  times  argued, 
carefully  and  fully  considered,  and  has  ever 
■luce  been  followed.  Village  of  Brattleboro 
T.  Mead,  43  Vt  666;  Thompson  v.  Carl,  51 
Vt  406;  Doty  r.  GhapUn,  64  Vt.  861;  In  re 
Kelso's  Bsute,  69  Vt  272.  87  Ati.  747.  Hence 
the  decree  of  December  19,  1890,  was  correct 
•o  far  as  concerns  the  peUtiooer.  She  has  n6 
interest  in  the  question  whether  the  contin- 
gent executory  devise  to  the  Congregational 
Church  Is  void  or  not  That  question  will 
never  arise  if  she  dies  leaving  heirs  of  hor 
body.  If  sbe  leaves  no  such  heirs  at  her  de- 
tease;  It  wlU  be  a  question  between  the  heirs 


of  the  testator  and  the  Congregational  Church. 

But,  If  there  Is  any  doubt  in  regard  to  ths 
flnall^  and  correctness  of  that  decree,  the 
constrocticm  placed  up<»  the  will  by  the  de- 
eree  of  December  10.  1890,  gives  efFect  to 
the  Intention  of  the  testator.  His  intention 
Is  to  be  ascertained  from  a  careful  consid- 
eration of  all  the  provlBlona  of  his  will  read 
in  the  light  of  existing  circumstances.  By 
the  will,  the  testator  has  provided,  in  very 
explicit  tenns,  that  after  the  termination  of 
the  life  estate  therein  given  to  his  widow, 
a  life  estate  shall  be  created  In  the  pro^ 
erty  *to  my  only  and  beloved  daughter," 
with  remainder  "to  the  heirs  of  her,  body." 
He  then  proceeds  to  say,  "And  should  my 
beloved  daughter,  Lncta  R.  Ward,  die,  leav- 
ing no  heirs  of  her  body,  or  should  I  at  any 
future  time  fall  to  have  heirs  of  my  body, 
then  it  Is  a  part  of  my  will  and  testament" 
that  the  property  In  contention  shall  be  the 
property  of  the  Congregational  Church,  to 
be  used  tor  the  purposes  specified.  If  the 
words,  "or  shotdd  I  at  any  future  time  faD 
to  have  heirs  of  my  body,"  had  been  omit- 
ted. It  is  not  seriously  contended  that  the 
devise  over  to  the  Congregational  Church 
would  have  been  void  for  remoteness.  The 
language  used  in  the  first  clause,  "die  leav- 
ing no  heirs  of  her  body,"  import  ttiat  the 
time  when.  If  ever,  the  estate  Is  to  pass  to 
the  cborch  Is  at  the  decease  of  the  peti- 
tioner. If  then  she  bad  an  heir  or  heirs  in 
the  descending  line,  child  or  grandchild,  liv- 
ing, such  heir  or  heirs  take  the  property, 
and  the  church  takes  nothing.  If  at  that 
time  she  left  no  such  heir,  the  Congrega- 
tlomU  Church  takes  the  property.  In  such 
case  it  Is  conceded  that  the  devise  over 
would  not  be  defeated  by  reason  of  re- 
moteness. But  it  Is  contended  that  the  addi- 
tion of  the  words,  "or  should  I  at  any  fu- 
ture time  fail  to  have  heirs  of  my  body," 
creates  such  remoteness  under  the  decision 
of  Village  of  Brattleboro  v.  Mead,  48  Vt. 
656,  as  to  defeat  the  devise  to  the  Congre- 
gational Church.  In  that  case,  and  gen- 
erally, It  is  held  that  the  intention  of  the 
testator  In  regard  to  the  remotest  time  when 
the  devise  over  shall  take  effect  determines 
whether  such  remotest  time  is  within  the 
rule  ^Inst  perpetuities;  and  that  his  Inten- 
tion In  this  respect  la  to  be  ascertained  from 
all  the  language  of  his  will  on  the  subject 
read  and  construed  In  the  Ught  of  existing, 
surrounding  circumstances,  Independently 
of  whether  It  will  bring  that  time  within 
or  without  the  l^me  limited  by  the  rule 
against  perpetuities.  These  circumstances 
existed  when  the  testator  made  his  will.  The 
testator  and  his  wife  were  well  advanced 
In  years.  He  had  only  one  child,  grown  to 
womanhood  and  married.  He  expected  his 
wife  might  outlive  him,  for  he  made  provi- 
sion for  such  a  condition.  Under  these  cir- 
cumstances. It  Is  hardly  reasonable  to  con- 
strue the  lai^uage,  "or  should  I  at  any  fu- 
ture time  fail  to  have  heirs  of  my  body,"  aa 
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relating  to  any  other  saeh  heirs  than  tboM 
who  might  thereafter  exist  In  the  line  of  his 
«nl7  married  daughter.  In  creating  the  life 
estate  to  that  daughter,  the  remainder  is 
"to  the  heirs  of  her  body."  He  makes  no 
devise  to  the  heirs  of  his  body  in  any  oth- 
er descending  line.  By  his  will  he  evident- 
ly intended  to  die  testate  in  respect  to  all 
his  property.  But  he  devises  a  life  estate  to 
the  daughter,,  and  makes  It  take  effect  sub- 
sequently to  the  life  estate  which  he  has 
therein  devised  to  his  wife.  It  may  have 
occurred  to  him  that  his  daughter  might  die 
leaving  no  heir  of  her  body,  In  bis  lifetime, 
or  In  the  lifetime  of  her  mother;  or.  If  she 
died  leaving  a  child,  the  child  might  die  dur- 
ing his  life,  or  during  the  life  of  the  grand- 
mother; and  he  added  these  words  to  pro- 
vide for  such  a  contingency,  but  not  there- 
by intending  to  defeat  the  conditional  de- 
vise to  the  Congregational  Chnrcb  on  the, 
to  blm,  Impoasible  supposition  that  anoth- 
er line  of  heirs  of  his  body  than  through 
his  only  married  daughter  might  come  Into 
existence,  and  need  to  be  provided  for.  He 
did  not  attempt  to  provide  for  any  such 
heirs.  However  the  two  clauses  of  the  will 
already  quoted  might  be  construed,  if  they 
were  all  the  will  contained  on  this  snbject, 
we  tiilnk  the  other  provision  of  the  will  on 
this  subject  confines  the  testator's  Inten- 
tion and  meaning,  In  using  the  words  In  re- 
gard to  the  heirs  ot  his  body,  to  that  we 
have  given  them.  He  evidently  feared  that 
If^  the  petitioner  should  die  childless  during 
the  continuance  of  the  life  estate  of  hia 
wife,  the  devise  over  might  cut  short  her 
life  estate;  for  in  a  subsequent  sentence  he 
Is  careful  to  say,  "The  said  church  is  not  to 
have  any  Interest  in  the  aforesaid  real  es- 
tate and  personal  property  until  after  the 
decease  of  my  beloved  wife,  Rebecca  Wells, 
and  my  beloved  dau^ter,  Lucia  R.  Ward, 
and  is  not  then  to  have  any  interest  in  It 
unless  my  said  daughter  dies,  leaving  do 
heirs  of  her  body."  Here  again  he  fixes  the 
time  when  the  devise  to  the  church  shall 
take  effect  as  of  the  time  when  his  daugh- 
ter shall  die,  leaving  no  heirs  of  her  body, 
If  that  shall  ever  happen;  but  in  no  event 
until  the  two  life  estates  are  terminated. 
Here  he  says  nothing  in  regard  to  the  fail- 
ure of  the  heirs  of  hla  body,  although  he  Is 
endeavoring  definitely  to  fix  the  time  when 
the  contingent  remainder  shall  vest  in  the 
church,  if  ever.  Neither  does  he  speak  of 
any  other  line  of  heirs  coming  to  an  end 
except  that  which  shall  descend  through  the 
petitioner.  This  must  be  the  constructlfHi  to 
be  [riaced  npon  this  wllL  The  will  became 
operative  and  spoke  as  of  the  Ume  of  the 
testator's  dealii.  At  tiiat  time  the  belrs  ot 
his  body  were  determined.  His  only  daugh- 
ter, the  petitioner,  was  au^  sole  heir.  No 
other  such  hehs  could  come  Into  existence, 
certainly,  ucept  through  her.  When,  there- 
fore, the  testator,  in  bis  will,  speaks  of  the 


btira  of  hla  body,  he  designates  the  pcUUon- 
er,  and— if  any  others— such  heirs  as  de- 
scend through  her.  When,  In  bis  will,  he. 
says,  "Or  shall  I  at  any  future  time  fail  to 
have  heirs  of  my  body,"  he  means  his  only 
daughter,  or  at  most  such,  and  only  such, 
as  may  descend  from  her.  Hence  when,  in 
his  will,  he  says.  "And  should  my  beloved 
daagfater,  Lucia  B.  Ward,  die,  leaving  no 
heirs  of  her  body,  or  shall  I  at  any  future 
time  fail  to  have  heirs  of  my  body,"  he 
speaks  of  only  one  line  of  heirs  descending 
from  his  body;  and  when  t»  sa^  th^,  If 
this  line  of  heirs  does  not  exist  at  the  death 
of  this  daughter,  then  the  Ooi^^tional 
Church  shall  take  the  property  In  fee,  he 
fixes  a  time  for  the  church  to  take  that  Is 
within  the  time  limited  by  the  rule  against 
I>erpetaitie8.  On  the  happening  of  the  con- 
dition named,  the  devise  over  to  the  Con- 
gregational Church  wtU  be  ascertained  to 
be  operative  and  to  have  taken  effect. 
Hence,  considering  all  the  provisions  of  the 
will,  read  In  the  light  of  existing  circum- 
stances, the  remotest  time  at  which  the  tes- 
tator intended  the  contingent  remainder  de- 
vised to  the  church  should  vest  and  be  de- 
termined to  have  vested,  if  it  ever  did,  was 
at  the  tennlnatl<Mi  of  the  life  estate  devis- 
ed to  the  petitioner.  If  she  outlived  her 
mother,  and  came  Into  it;  but.  If  the  moth- 
er survived  her, .  then  upon  the  termination 
of  the  motho^s  life  estate,  dependent  upon 
whether  at  such  time  there  was  Uien  living 
one  or  more  heirs  of  the  body  of  the  petition- 
er, and  therefore  heirs  of  the  body  of  the 
testator.  If  such  heir  or  heirs  were  then 
living,  would  determine  tbaX  the  remainder 
or  fee  of  the  property  had  vested  In  them; 
otherwise  In  the  Congregational  Church. 
Jndgm^it  affirmed,  and  wdered  certified  to 
the  probate  court 


(•Tt  4B6> 

JBFFERS  V.  HAZBN. 
(Siumne  Oonrt  ot  Vermont   Essex.   Juoe  24» 
1897.) 

RSTBRBNCB— DiBCBAaSB  OF  ROLS. 

A  party  had  a  right  to  have  a  rule  of  refer- 
ence discharged,  the  referee  not  having  made  hla 
report  at  the  term  when  by  the  rule  he  was  re- 
quired BO  to  do. 

Exceptions  from  Basex  county  court;  Start, 
Judge. 

Action  by  M.  O.  Jeffers  against  L.  D.  Ha- 
seo.  Rule  of  reference  was  discharged,  and 
defendant  excepts.  Affirmed. 

Harry  Blodgett  and  W.  P.  BtntttaOt  tor  plalnr 
tiff.  Bates  &  Hay,  toe  defendant 

TAET,  3.  This  canse  was  referred  at  the 
Idarch  term,  1892.  and  contlniied  from  term  t» 
term  until  September  term,  ]89fi,  when  an  or- 
der was  tsxteced  that  the  plalntitt  sbould  prt^ 
core  a  repturt  at  the  next  tann,  or  become  non- 


Digitized  by 


Google 


BBOWN  T.  WEST. 


87 


MtL   Heating  were  haA  between  that  term 

ud  the  Uarcb  term,  1890,  but,  wlttaont  fault 
aC  either  party,  were  not  closed,  and  the  case 
was  continued  at  tbe  March  and  September 
tenns,  1800.  At  the  March  term,  1897.  no  re- 
port having  been  made,  the  plaintiff  waa  per- 
mitted to  reroke  the  order  of  reference,  the 
court  mllnff,  aa  a  matter  of  law,  thaft  he  had 
a  rtcht  to  do  0o.  Whether  this  mlinff  la  er- 
loneons  la  the  only  question  In  the  case  be- 
ftse  oa. 

The  connty  court  may,  by  an  agreement  ot 
parties,  appoint  a  referee  In  any  case  pending- 
tberein.  V.  S.  |  1437.  After  a  reference  has 
been  agreed  niton  and  become  a  rule  of  court, 
a  party  cannot  revoke  the  reference,  and  dis- 
charge the  rule,  until  the  time  for  making  the 
report  haa  expired.  But  when  such  time  has 
dapaed,  and  no  report  made,  a  party  Is  not 
compelled  to  submit  to  a  new  reference,  and 
may  dlachai^e  the  rule.  If  he  so  desires.  At 
the  time  this  reference  waa  agreed  upon,  do 
time  was  specified  In  the  statute  when  the  re- 
port should  be  made,  but  It  was  always  treat- 
ed, and  the  rule  issued,  as  though  tbe  r^rt 
must  be  made  at  tbe  next  term  of  court.  The 
esses  in  our  Reports  InTOlTlng  this  question 
are  in  accord  with  that  rule.  In  Rice  v.  Clark, 
8  Tt  UM,  it  waa  hdd:  "The  court  have  no 
power  without  consent  of  parties  to  enlarge  a 
rale  of  reference."  In  that  case  no  r^ort  had 
been  made  by  the  referee,  and  It  was  held 
Qtat  it  required  tiie  consent  of  both  parties  to 
enlarge  the  rule.  In  Baxter  v,  Thompson,  25 
Tt  606,  a  report  had  been  made,  and  a  motion 
to  discbarge  the  rule  was  denied,  and  Judg- 
ment entered  on  the  report.  In  lezell  t. 
Houghton,  82  YL  679,  the  referees  continued 
tbe  bearing  before  them  past  the  term  when 
they  were  required  to  make  a  report;  bat  tbe 
party  appeared  before  them,  and  the  cause 
was  fully  heard,  and  the  referees  reported  that 
the  rule  of  referrace  was  enlarged;  but,  tbe 
defendant  objecting  to  the  acceptance  of  tbe 
nport  tbe  court  said:  "Although  the  acqui- 
escence of  the  defaidant  in  the  proceedings 
before  the  referees  would  not  entitle  this  ob- 
jection to  favor,  as  coming  from  blm,  yet  we 
regard  tbe  objection  as  being  well  founded, 
and  oor  Judgment  must  be  controlled  by  Ita 
legal  effect"  In  fact  they  put  the  proceedings 
before  tbe  referees  after  the  first  term  of  court 
qtOD  tbe  ground  that  they  were  ma*ely  arbi- 
trators, and  derived  their  power  from  the  con- 
sent of  the  parties,  and  that  any  rule  in  such 
a  case,  while  it  might  be  good  between  them, 
eoold  not  be  enforced  by  Judgment  In  Knapp 
T.  Flsber,  49  Vt  04,  the  referees  were  appoint- 
ed at  tbe  December  term,  1874,  of  tbe  county 
court,  and  filed  their  report  at  the  succeeding 
term.  The  attempt  to  revoke  the  reference 
waa  made  during  the  term,  and  before  the  re- 
port waa  filed;  but  tbe  report  was  filed,  and 
tfterwardB,  and  before  the  term  closed,  It  was 
hdd  that  the  reference  could  not  be  revoked, 
and  judgment  was  rendered  upon  the  report 
In  the  case  at  bar,  the  referee  not  having  made 
Ui  report  at  tbe  term  when  by  the  rule  be 
mm  required  so  to  do,  the  party  bad  the  right 


to  have  tbe  nda  discharged.  The  action  of 
tbe  court  below  was  correct  Since  tbe  rule 
In  this  cause  was  Issued  by  an  amendment  of 
the  statute  taking  effect  In  August,  1895,  ref- 
erees are  required  to  make  their  reports  to  the 
next  term  of  court,  "after  hearing  before  them 
Is  dosed."  Wlut  effect  this  statute  may  have 
upon  a  case  like  the  one  at  bar  we  do  not 
consider,  as  the  case  before  -us  should  be  gov- 
erned by  tbe  law  as  existing  at  tbe  time  tbe 
reference  was  made.  From  the  record  before 
OS,  It  does  not  expressly  appear  what  the  terms 
of  the  rule  were,  but  we  Infer  that  it  was  is- 
sued in  accord  with  tbe  law  and  practice  at 
tbey  then  wtn,  Jodgment  affirmed,  and  cause 
muuidedc 


BROWN  ▼.  WB8T  et  aL 


(«  Vt  4M> 


(Supreme  Oonrt  of  Vermout   Tnudsor.  Jan. 
Term,  1807.) 

AaSHCT— BaLISMAN— SCOPB  OS  AUTBOaiTT. 

Jobbers  were  under  an  express  contract  with 
certain  maaufacturers  not  to  sell  goods  at  less 
than  list  prices.  Their  traveling  salesman.  A., 
was  instracted  to  sell  the  goods  only  at  list  prices, 
and  to  make  eollections  luid  reodpt  UIIs.  A  re- 
tailer, who  knew  of  the  contract  bongbt  goods 
from  A.,  who  subsequently  settled  with  him,  and 
allowed  him  disconnts  aa  agreed  on  at  tbe  time  of 
sale,  though  the  jnods  were  sold  and  bills  rendered 
at  list  prioes.  HM,  that  the  retailer  was  bound 
to  Inquire  as  to  A.'s  anthority  to  make  discounts. 
Taft  J.,  dissMitlnff. 

Exceptions  from  vnndaor  county  court;  Bow- 
ell,  Judge. 

-  Assumpsit  by  Allen  J.  Brown  against  West, 
Stone  &  Co.  Plea,  ^neral  Issue,  with  dedara- 
tion  In  ofbet  Heard  on  the  report  ot  a  ref- 
eree. The  referee  found  that.  If  plaintiff  was 
entitled  to  tbe  discounts,  he  sbonld  have  Judg- 
ment fOT  a  suin  stated;  otherwise,  judgmoit 
should  be  for  defendants.  There  was  judg- 
ment for  plaintiff,  and  defendants  except  Re- 
versed. 

Frank  A.  Walker,  for  plaintiff.  W.  W.  Sdck- 
ney  and  J.  Q.  Sargent  for  d^endanta. 

TTLKR,  J.  In  July,  August  and  September, 
1892,  tbe  plaintiff  was  a  retail  merchant  In 
Ludlow,  in  tbis  state,  and  the  defendants  were 
wholesale  grocers  In  Sprlngfidd,  Mass.  Tbey 
had  in  their  employment  one  Andrews,  as  a 
traveling  salesman,  who  was  under  instructions 
from  them  to  sell  certain  "limited  goods."  so 
called,  according  to  price  lists  which  they  fur- 
nished him,  and  at  no  other  [fflces,  and  to  make 
collections  and  receipt  bills  In  th^  name  as 
rendered  from  their  offic&  The  defendants 
were  under  an  express  contract  with  tbe  manu- 
Cacturers  of  these  goods  not  to  sell  them  for 
less  than  the  fixed  prices.  During  this  time 
Andrews  sold  the  plaintiff  several  bills  of  goods. 
Including  some  that  were  "timited,"  and  subse- 
qnently  settled  with  the  plaintiff,  and  allowed 
him  discounts  as  agreed  upon  at  tbe  time  of 
sale.  Only  the  last  three  consljirnments  were  in 
controversy  here.  The  plaintiff  had  no  express 
knowledge  of  tbe  defendants*  instructions  to 
Andrews.   He  knew  that  Andrewa  Bold  blm 
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then  goods  at  list  pricee;  that  the  ordeA  there- 
for were  sent  to  the  defendants  at  list  prices; 
and  that  the  defendants  rendered  him  billa  at 
those  prices;  hot  he  supposed  that  the  defend- 
ants knew  and  assented  to  the  deductions,  and 
that  they  adopted  this  method  to  evade  their 
contract  with  the  manufacturers.  The  sales- 
man clearly  bad  no  authority  fr<Mn  his  principal 
to  sell  the  limited  goods  for  less  than  the  fixed 
prices;  but  the  plaintiff  contends  that  the  de> 
fendants  held  Andrews  out  to  the  pnbllc  as 
their  general  agent,  and  as  having  competent 
authority  to  make  the  sales,  and  that  they  are 
bound  by  his  acts.  This  would  be  the  role 
applicable  to  the  case  If  the  plaintiff  did  not 
know  and  had  no  reason  to  believe  that  the 
salesman's  authority  was  limited.  It  was  said 
In  Griggs  V.  Selden,  58  Vt.  061.  6  AtL  504:  "Id 
determining  the  liability  of  the  principal,  the 
question  is  not  what  authority  was  intended 
to  be  given  the  agent,  but  what  authority  was 
a  third  person  dealing  with  him  justified  from 
the  acts  of  the  principal  In  believing  was  giv- 
en him."  No  principle  Is  better  settled  in  the 
law,  nor  la  there  any  founded  on  more  obvions 
Justice,  than  that  If  a  person  dealing  with  an 
agent  knows  that  he  Is  acting  under  a  drcum- 
Bcrlbed  and  limited  authority,  and  that  his  act 
is  outside  of  and  transcends  the  authority  con- 
ferred, the  principal  Is  not  bound;  and  It  Is  im- 
material whether  the  agent  Is  a  general  or  ipe- 
clal  one,  because  a  principal  may  limit  the  au- 
thority of  the  one  as  well  as  that  of  the  other. 
See  Walsh  v.  Insurance  C3o.,  73  N.  T.  10. 

The  plaintiff  mnst  have  known  of  the  defend- 
ants* contract  with  the  manufacturers,  for  the 
referee  finds  that  he  supposed  that  the  defend- 
ants' practice  of  rendering  him  bills  In  accord- 
ance with  the  price  lists,  and  the  agent  mniriiig 
discounts  on  payment  thereof,  were  understood 
methods  of  evading  the  defendants'  contract 
with  the  manufacturers  not  to  sdl  below  fixed 
prices.  He  knew  that  the  defendants  rend«^ 
hhn  bills  for  the  goods  ordered  by  him  throng^ 
the  salesman  at  the  list  prices,  and  that  the 
SDjesman  collected  the  bills  of  blm  at  less  than 
those  prices.  These  facts  were  sufficient  to 
have  put  the  plaintiff  on  Inquiry  as  to  the  ex- 
tent of  the  agent's  authority  to  make  discounts. 
He  should  have  inquired  of  the  defendants 
wtiether  the  salesman  was  acting  under  their 
authority  In  making  the  deductions,  rather  than 
tuYe  assumed  that  they  were  conniving  to  de- 
fraud the  manufacturers.  Judgment  reversed, 
and  judgmKit  for  defendants. 

TAFT,  3.  (dlsaentiDg).  The  salesman's  au- 
thority was  limited.  Hie  plaintiff  dealt  with 
him  at  his  peril.   I  would  afflrm  the  Judgment 

(69  Vt  «2)  " 

MORTON  V.  THOMPSON. 
(Sopreme  Court  of  Vermont    FrankUn.  Jan. 
Term,  1897.) 

BisansKTS— Or&ht— DsrBAAAnoB— Sbrvisht  Bb- 
TATi— ExoLVsiva  tTsa  ov  Wat— Transmission 
or  CovBNiKTs  —  Claim  ov  Ttilb— JiiquiTT— 

AMEHDVS5T8. 

1.  A  landowner  conveyed  a  part  by  warranty 
deed  xedting  that  the  grantor,  'Vsr  hunael^  his 


hdrs  and  assigns,  doth  covenant  and  agree  that 

the  space  between  the  tavern  house  and  the  land 
herein  conveyed  shall  be  kept  open  for  the  passage 
of  teams  to  the  west  end  of  the  land  herna  con- 
veyed, until  said  [grantor]  shall,  by  deed,  convey 
to  said  (grantee]  a  ccmvenieot  passage  tor  team* 
to  the  rear  of  said  land  herem  conveyed,  from 
some  known  pdblic  street."  Held,  that  the  cove- 
nant amounted  to  a  grant  and  created  an  ease- 
ment lu-the  grantor's  land  that  attached  and  was 
appurtenant  to  the  grantee's  land,  and  inured  t» 
the  benefit  of  subsequent  grantees. 

2.  An  occupant  of  the  granted  premises  was  en- 
titled to  the  easement,  though  not  hi  privity  with 
the  original  grantee,  since  it  went  with  the  land. 
.  3.  The  grantee  ma  entitled  to  the  whole  wpaae 
iKtween  the  tavern  house  and  the  land  conveyed 
for  the  porpoae,  not  only  of  passmg  "to  the  west 
end  of  the  land,"  but  upon  that  end. 

4.  The  covenant  was  a  grant  with  a  defeasance 
and  the  words  "his  heirs  and  assigns"  must  be 
carried  forward,  and  read  in  after  the  grantor's 
name  In  the  defeasance  clanse,  to  effectuate  the 
intention  that  the  way  thereby  granted  should 
remain  until  anothei  was  substituted  in  accord- 
ance therewith  by  some  one  interested  in  the 
servient  estate. 

6.  The  grantee  was  not  utitled  to  a  way  devot- 
ed exclnstvcly  to  his  use,  and  hence  could  not  re- 
fuse to  accept  a  tendered  deed  for  another  way, 
on  the  ground  tiiat  it  was  to  be  used  in  common 
frith  others. 

6.  Possession  under  a  claim  of  title  Is  an  estate 
snffldent  fiHr  the  transmis^rai  of  covenants  that 
ran  with  the  land  when  that  possesi^on  goes  by 
deed  ftom  tme  to  another,  and  Is  of  such  a  char- 
act»  that  It  wHI  ripen  Into  title  in  die  reqnisttft 
time. 

7.  In  a  bill  to  enjoin  the  obstruction  of  a  way. 
where  defendant  during  the  hearing  before  a 
master,  has  tendered  the  orator  a  deed  of  anottiar 
snffideot  way,  which  he  is  authorized  to  convey 
In  lien  of  the  one  he  was  obstructing,  he  may  be 
allowed  to  amend  his  cross  blU  to  show  such  ten- 
der. 

Bill  by  Henry  Q.  Morton  against  John  J. 
Th(Mnp8on.  Heard  on  pleadings,  master^  re- 
port, exceptions  thereto  by  both  parties,  and 
orator's  motion  to  recommit,  at  chambers,  De- 
cembtf  30,  1896.  The  chancellor  pro  forma 
orermled  the  motion  and  exertions,  and  dis- 
missed the  bin,  with  costs.  The  orator  Ap- 
peals. Reversed. 


Hogan  &  Royce»  for  oratw. 
Cor  dtf endant. 


Wilson  &  Hall, 


BOWBLL,  J.  This  Is  a  blU  to  enjoin  the 
obstruction  of  a  way  over  land  that  the  de- 
fendant occupies  and  claims  to  own,  to  adJ(Ha- 
lug  land  that  the  orator  occupies  and  claims 
to  own.  On  January  11,  1853,  Samuel  H. 
Barlow,  the  then  owner  of  all  the  land,  on 
the  south  side  of  which  was  a  tavern  known 
as  the  "American  House,"  by  his  warranty 
deed  of  that  date,  conveyed  to  the  president, 
directors,  and  company  of  the  Franklin  Coun- 
ty Bank  the  laud  occupied  by  the  orator.  In 
and  by  said  deed,  he  covenanted,  among  oth- 
er things,  as  follows:  "And  the  said  Barlow, 
for  himself,  his  heirs  and  assigns,  doth  cove- 
nant and  agree  that  the  space  between  the  tav- 
ern house  and  the  land  herein  conveyed  shall 
be  kept  open  tor  the  passage  of  teams  to  the 
west  end  of  the  land  herein  conveyed,  until 
said  Barlow  shall,  by  deed,  CMivey  to  said 
bank  a  coDveniant  passage  for  teams  to  th* 


Digitized  by 


Google 


VLJ 


MOBTOK  T. 


XHOMFSOK. 


89 


nu  of  eald  land  herein  conrered,  from  some 
known  public  street."  Tbe  orator  claims  to 
have  derived  title  to  tbe  bank  property  by  ser- 
eral  mesne  conveyances,  and  the  defendant 
dalma  to  have  derived  title  In  like  mann^  to 
tbe  rest  of  tbe  original  hotel  property,  liiach 
party.  In  argument,  disputes  the  title  of  tbe  oth- 
er; bnttheorator'Btitlelsadmltted.asKiswtil 
alleged  ia  the  bill,  and  not  denied  or  put  In 
lasne  by  the  answer.  Chancery  Rule  20.  The 
defendant's  title  Is  not  admitted  nor  found  by 
tbe  master.  While  tljere  Is  probably  no  doabt 
that  be  has  title.  It  Is  difficult  to  make  It  out 
from  the  abstract  before  us.  There  are,  how- 
ever, some  things  about  it  that  are  certain 
enough.  The  master  finds,  and  the  cross  bill 
asserts,  that  Hiram  Pierce  owned  the  Ameri- 
can House  property  In  November,  1866;  and 
tlie  exhibits  show  that  be  continued  to  own 
it  (or  several  years  thereafter.  The  original 
hill  alleges  that  the  defendant  claims  title  to 
that  property  under  a  deed  thereof  from 
Stroud  and  wife,  dated  January  27,  1893,  and 
that  all  the  title  he  has  thereto  he  derives 
tbrongb  Samu^  H.  Barlow  and  his  heirs,  rep- 
resentatives, and  assigns;  and  it  appears  that 
Un.  Stroud  was  In  that  chain  of  title.  Take 
this  in  connection  with  the  finding  that  the 
owners  and  occupants  of  the  hotel  property 
have  used  it  tot  an  hotel  from  the  time  Bar- 
low occupied  it,  down  to  tbe  present  time, 
snd  it  sufficiently  appears  that  the  defendant's 
deed  Is  the  last  link  in  a  chain  <^  deeds  down 
which  the  possession,  at  least,  passed  from 
Pierce  to  the  successive  grantors,  Including 
the  defendant,  and  that  all  were  In  <*inimi«ig 
under  and  according  to  their  deeds. 

There  Is  no  doubt  that,  by  grant,  th«  owner 
of  land  may  create  out  of  It  any  Incorporeal 
hereditaipent  with  which.  In  its  nature,  It  Is 
capable  of  being  affected.  In  this  way,  land 
may  be  charged  with  rents,  commons,  Irays, 
tbe  priTll^e  of  Ught,  air,  water,  and  tbe  like. 
Moreover,  with  tbe  exception,  perhaps,  of 
rent,  sucb  incorpcveal  hereditaments  may,  as 
in  the  case  of  common  appurtenant,  be  at- 
tached to  other  land,  so  that  the  right  to  enjoy 
them  will  vest  successivdy  In  every  one  to 
whom  sDch  other  land  shall  come  by  asstgn- 
ment..  Nor  need  the  Instrument  by  which  an 
incorporeal  hereditament  of  this  kind  is  creat- 
ed or  mlarged  be  a  fwmal  grant;  tor,  al* 
tbou^  it  be  In  the  guise  of  a  covenant,  yet. 
If  It  be  properly  executed,  and  express  an  In- 
taitlon  to  grant,  the  effect  of  a  grant  will  be 
^en  to  It,  and  rights  will  pass  thereunder  by 
assignment,  when  nothing  would  hare  passed 
by  the  assignment  of  a  mere  covenant. 
Holms  T.  Seller,  3  Lev.  305;  Greene  t.  Creigh- 
ton,  7  B.  I.  1;  Bronaon  t.  Coffin,  108  Mass. 
ITS.  180;  1  Smith,  Lead.  Oas.  *143. 

Alttaongh  the  language  quoted  frcnn  Bar- 
low's deed  sounds  In  covenant,  yet  it  mani- 
fests an  Intent  to  grant,  and  therefore  it  Is 
hdd  to  amoant  to  a  grant,  and  to  create  an 
eiaement  in  the  defendant's  land  that  at- 
taches and  Is  appurtenant  to  the  orator's  land, 
and  Inures  to  bltf  benefit,  especially  as  it  Is 


admitted  that  be  Is  in  privity  of  estate  with 
the  original  grantee  of  said  land.  Gnnson  v. 
Healy,  100  Pa.  St.  42.  But  we  do  not  regard 
It  essential  that  he  should  be  In  such  privity, 
for  there  is  a  distinction  between  things  that 
ran  only  with  the  estate  In  the  land  and 
things  that  are  attached  to  the  land  Itself. 
"Note,"  says  Lord  Coke,  "a  diversity  between 
a  use  or  warranty,  and  the  like  things  annex- 
ed to  the  estate  of  the  land  In  privity,  and 
commons,  advowsons,  and  other  heredita- 
ments annexed  to  the  possession  ot  the  land." 
Cbiidlelgh*8  Case.  1  Coke.  122b.  In  tbe  lat- 
ter class  of  cases,  of  which  easements  are  'a 
conspicuous  example,  when  the  right  Is  once 
acquired,  whether  by  prescription,  grant,  or 
covenant,  It  attaches  to  tbe  land  (or  the  boie- 
flt  of  which  It  was  acquired,  and  sticks  so 
fast  to  It  that  it  go^  with  It.  r^rdless  of 
prlvMy,  Into  all  hands,  even  those  of  a  dissei- 
sor. "So,  a  disseisor,  abator,  Intrader,  or  the 
lord  of  escheat,  etc.,  shall  have  them  as  things 
anfiexed  to  the  land."  Ohudlelgh's  Case,  1 
Coke,  122b;  Norcross  v.  James,  140  Mass.  188, 
2  N.  B.  946;  Brewer  t.  MarsbaU,  18  N.  J. 
Eq.,  at  page  844;  Nerll's  Caaei  Plowd.  877, 

38a 

But  tbe  defendant  aaya  he  has  not  infringed 
the  orator's  rl|^  of  way,  as  the  master  finds 
that  notwithstanding  the  structure  eonqtlained 
of,  a  part  of  which  Is  on  the  rear  of  the  "space" 
that  Barlow  covenanted  to  '^e^  open,"  Qiere 
Is  sUll  "room  left  bx  a  ccatvoilent  right  of  way 
for  the  passage  of  teams  from  Main  street  to  the 
west  end  of  the  mstor's  praiUses,  Ctv  all  rea- 
sonable purposes  required  by  the  owners  ol 
the  bank  property."  On  the  west  end  of  the 
orator's  lot,  in  the  rear  oC  his  banding  fliere  is 
an  opoi  space,  eight  feet  wide,  upon  wlileh,  ac- 
cording to  Barlow's  deed,  no  building  can  be 
erected  that  shall  exceed  eight  feet  in  hdght. 
Tbe  oratOT  claltoed  before  the  master  that  he 
has  not  only  a  right  of  way  tot  the  passage  of 
teams  to  tbe  west  md  of  his  pronlses,  Jmt  also 
tor  tbe  passage  of  modem  tvo-tKose  ooal 
teams  and  other  two-horse  teams,  to  and  iqkhi 
said  eight-foot  strip.  The  master  finds  Oiat, 
before  tbe  section  of  said  stmctore.  snch 
teams  could  be  driven  o^  tbe  qjMce  between 
the  buildings,  to  and  upon  aald  dght-foot  str^, 
but  that  since  Its  erection,  and  because  of  It, 
they  cannot  be.  The  language  of  the  covraian^ 
Is  that  "the  vace  betweoi  the  tavern  bouse ' 
and  the  land  herein  conveyed  shall  be  kept  open 
for  the  passage  of  teams  to  the  west  end  ot  the 
land  berdn  conveyed,  until,"  etc.  This  language 
covers  the  wlude  space,  and  when  we  con- 
sider, as  we  must,  tbe  subject-matter  of  the 
covenant  and  the  circumstances  In  whl<di  it 
was  made,  tbe  words  **to  the  west  end  of  the 
land  herein  conveyed"  cannot  wdl  be  limited  to 
mean  that  teams  might  pass  over  said  space  to, 
but  aot  tqton,  that  end,  for  it  Is  fair  to  suppose 
that  the  parties  Intended  a  way  as  bra^dal 
to  the  property  conveyed  as  It  reasonably  could 
be,  as  that  end  of  it  was  not  otherwise  acces- 
sible; and  it  Is  obvious  that  to  drive  upon  that 
end  might  often  be  extremely  omvenlent  In  dis- 
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charging  he^jj  articles  Into  the  bttBement  and 
otho-  parts  of  the  rear  of  the  huUdlng.  It  Is 
conddered,.  therefore,  that  the  defendant  has 
InfMnged  Qie  acator*B  right  of  -way  by  the  Btruc- 
.tute  complained  ot. 

Bot  the  defendant  Bays,  If  this  Is  so,  that, 
still,  he  has  a  right,  under  the  Bartow  deed,  to 
terminate  and  extinguish  that  right  ot  way,  by- 
providing  the  orator  another  way  from  some 
known  public  street,  which  he  claimed  to  have 
done  before  he  be^n  said  structure;  and  he 
filed  A  croBB.  biU  to  con^  the  mtor  to  accept 
the  deed  tendered  of  such  otha  .way.  The 
orator  dalnu  that  tbe  right  reserved  by  Barlow 
to  provide  another  was  merely  a  perstmal  right 
or  privilege  reserved  to  himself,  and  not  to  his 
heirs  or  assigns,  and  tha^  as  he  did  not  see 
fit  to  exerdse  the  right,  it  died  with  blm,  and 
did  not  pass  to  his  heirs  or  assigns,  as  It  could 
not  run  with  the  land,  and,  eveu  If  It  did  run 
with  the  land,  that  the  defendant  Is  luit  In  posi- 
tion to  exercise  it,  as  be  has  not  shown  title  to 
tbe  hotel  iffoper^.  Bnt  this  covenant '  Is  a 
grant  with  a  defeasance,  and  the  grant  and  the 
dtfeasance  ate  parts  of  the  same  thing,  and 
most  go  together,  as  such,  we  think,  was  tbe 
intention  of  the  grantor.  He  covoumts  for 
himself,  hiB  heirs  and  assigns.  It  Is  a  rule  that 
every  word  must  be  given  effect  if  It  can  be, 
and  none  be  rejected.  The  words  "heirs  and 
assigns"  can  have  no  effect  If  the  right  to  defeat 
the  grant  Is  confined  to  the  grantor  himsdf,  for 
without  those  words  the  coTenant  would  be  Just 
as  effective  as  a  grant  as  It  Is  with  them,  and 
Jnst  as  binding  upon  his  heirs  and  assigns. 
Why  should  he  be  covenanting  that  his  heirs 
and  assigns,  and  especially  his  heirs,  should 
keep  the  space  open.  If  he  understood  that  he 
alone  could  do  the  thing  that  would  close  It? 
But,  If  he  Intfflded  that  they  also  should  have 
the  right  to  do  that  thing  If  be  did  not,  then 
bis  covenanting  for  them  Is  accounted  for.  It 
Is  considered  that  the  words  "his  hdrs  and  as- 
signs" most  be  carried  forward  and  read  In 
after  the  grantor's  name  In  tbe  defeasance 
clause,  In  ord«-  to  effectuate  his  Intention, 
which  appears  to  have  been  that  the  benefit 
should  go  with  the  burden,  which  Is  highly  equi- 
table in  this  case.  The  real  essence  of  the 
covenant  Is  that  the  way  thereby  granted  Shall 
remain  untn  another  Is  substituted  In  accord- 
ance therewith  by  some  one  Interested  In  the 
servient  estate.  A  case  somewhat  analogous 
Is  Duke  of  Northumberland  v.  Grrington,  5 
Term.  B.  522.  There,  In  an  Indenture  of  lease  of 
coal  mines,  two  lessees  covenanted  "Jointly  and 
.■severally  In  manner  following."  Then  follow- 
ed a  string  of  covenants  as  to  working  tbe 
mines,  and  then  a  covenant  that  tbe  moneys  ap- 
pearing to  be  due  should  be  accounted  for  and 
paid  by  the  lessees,  their  executors,  etc.,  not 
saying  "and  each  of  them";  and  It  was  held 
that  the  general  words  extoided  to  all  tbe  sub- 
Boquent  covenants  on  the  part  of  the  lessees 
throughout  the  deed,  as  there  was  nothing  In 
the  nature  of  the  subject  to  restrain  them  to 
the  former  part  of  the  lease.  It'was  said  that 
it  would '  not  have  answered  the  lessor's  pur- 


pose that  each  at  jUie  lesaeeB  Bbonld  be  bound 
separately  by  the  covenants  that  related  to  the 
working  of  the  mines,  unless  each  was  also  an- 
swerable for  the  products  of  the  mines.  If  Oils 
covenant  Is  viewed  as  annexed  to  the  estate  of 
the  land  In  privity,  yet  has  the  defendant  a 
title  that  enables  him  to  avaQ  himself  of  Its 
benefit;  for  possession  under  a  claim  ot  title 
Is  an  estate  sufficient  for  the  transmission  of 
covenants  that  run  with  the  land  when  that 
possession  goes  by  deed  from  one  to  another, 
and  Is  of  such  a  character  that  It  would  ripen 
Into  title  In  the  requisite  time.  Beddoe  v. 
Wadawortb,  21  Wend.  120;  Slater  v.  Bawson. 
6  Uetc.  (Mass.)  439;  Bawle,  Cov.  (4th  Ed.)  372; 
2  Am.  Law  Beg.  (N.  S.)  206  et  seq. 

Befwe  the  d^endant  b^an  the  structure 
complained  of,  he  tendered  to  the  orator  a 
deed  of  another  right  of  way,  which  the  orator 
objected  to  for  divers  reasons,  but  not  because 
the  d^endant  had  no  right  to  tender  It,  and 
refused  to  accept,  and  which  the  nuuster  finds 
does  not  convey  a  convenlmt  and  sufficient 
right  of  way.  Tbe  cross  bill  was  based  on  tbe 
tender  ot  this  deed.  During  the  hearing  before 
tbe  master,  and  att&r  the  completion  of  said 
structure,  tbe  defendant  tendered  to  the  orator 
another  deed,  enlarging  the  right  of  way  In  tbe 
first  deed,  and  to  take  the  place  of  that  deed. 
If  tbe  master  should  find  the  right  of  way 
thereby  conv^ed  Insufficient,  and  the  right  of 
way  conveyed  by  the  second  deed  sufficient, 
which  last  tbe  master  does.  But  the  orator 
says  that  finding  is  unwarranted,  tot  that  tbe 
way  thereby  conveyed  Is  too  narrow,  and  Is  to 
be  used  In  common  with  others.  Tbe  orator  is 
not  oitltled  to  a  way  devoted  exclusively  to  his 
use  and  the  use  of  his  successors  In  title;  and. 
as  to  the  sufficiency  of  the  way,  that  Is  a  ques- 
tion of  fact  for  tbe  master. 

In  the  view  we  have  taken  of  the  case,  It  is 
unnecessary  to  consider  any  other  of  the  ora- 
tor's exceptions  to  the  report  The  cross  bin 
has  never  been  amended  by  setting  up  said  last- 
mentioned  deed,  and  therefore  the  orator  claims 
that  the  defendant  cannot  avail  hhnself  of  It. 
But,  biasmuch  as  we  hold  that  tbe  defendant 
has  the  right  to  defeat  the  grant  in  Barlow's 
deed,  tbe  exercise  of  that  right  ought  not  to  be 
temporarily  defeated  because  of  the  lack  indi- 
cated, but  an  amendment  should  be  allowed  to 
remedy  the  objection.  But  the  defendant  was 
In  fault  In  obstructing  the  orator's  way  before 
he  provided  another  sufficient  way.  Therefore 
the  original  bill  was  well  brought,  and  tbe  ora- 
tor should  have  his  costs.  But  on  amending 
the  cross  bill  as  Indicated,  and  filing  said  last- 
mentioned  deed  with  the  clerk  for  the  orator,  a 
decree  should  be  entered  that  the  orator  ac- 
cfpt  and  receive  said  deed  In  discharge  and  re- 
lease of  the  right  of  way  conveyed  by  Bar- 
low's deed,  and  execute  tbe  defendant  a  proper 
deed  of  such  discharge  and  release;  and  then 
the  original  bill  should  be  dismissed,  with  costs 
to  the  orator  therein.  But,  In  default  of  such 
amendment  and  filing,  the  cross  bill  should  be 
disndssed,  with  costs  to  the  defendant  therein, 
and  a  decree  be  entered  for  the  orator  In  the 
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wfglnal  bm,  according  to  the  prayer  tbereof. 
without  damages,  but  with  costs.  Reversed 
and  remanded,  with  mandate. 


(O  Tt  MS) 

HUGHES  T.  KELLET. 
{Snpppme  Court  of  Yermont.  Rutland.  Jair  17, 
/  1897.) 

Taxation — Ezeuptionb— Tax  Bill— Surrici knot 
— Tax  Sale— Tbebpass. 
LA  tax  bOl  it  Told  where  the  taxpiver  was 
Bot  allowed  faia  daimed  deductions  tor  debts 
owing,  thon^  he  truthfully  answered  all  the  In- 
terrogatories in  his  inTCotory,  but  the  listers  re- 
fused to  make  such  dednctioDS  because  he  had 
penooal  property  in  New  York,  where  he  was 
dmniciled,  which  he  did  not  include  in  his  iuTen- 
tiMTi  but  wU<^  was  taxed  Id  New  Tork,  as  such 
property  was  exempt  from  taxation,  under  V.  S. 
f  3^  snbd.  4,  whethn  such  ta^iayer  was  a  lesi- 
oent  or  a  nonresident, 

2.  Under  Y.  S.  S  3017,  authorizing  the  selectmen 
to  include  all  taxes  in  one  tax  bill,  and  malting  it 
tbnr  duty  to  certify  on  each  bill  what  taxes  are 
included  therein,  and  the  rate  per  cent,  of  eadi, 
a  tax  bill  is  sufficiently  specific  which  gives  the 
amount  of  the  taxpayer's  Ust.  and  on  which  is 
certified  the  rate  per  cent  of  eadi  tax  Incladed 
ttierein. 

3.  A  collector  of  taxes,  who,  by  means  of  a 
fistresB  and  sale  aader  a  tax  warrant,  collected 
'interest  on  such  tax,  which  he  had  no  right  to 
do,  did  not  thereby  become  a  trespasser,  where 
he  did  not  proceed  to  sell  for  such  purpose  after 
haffing  aold  enough  t«  pay  the  tax  and  costs,  but 
sold  en  masse,  and  the  taxpayer  bid  It  Off  at  but 
Httle  more  than  enough  to  pay  the  tax  without  in- 
terest and  costs. 

4.  Nor  did  he  become  a  trespasser  by  misapply- 
Jtag  in  paymoit  of  interest  a  part  of  the  balance 
lealizea,  as  that  was  not  a  wrongful  act  done 
to  the  pnqiierty,  bnt  only  to  a  portfam  ME  the 
ftmd  lealfacd  uwrefnnn. 

Bxceptlona  ftom  Rutland  connty  court; 
RoweU,  Judge. 

Trespass  and  trover  by  W.  H.  Hughes 
against  A.  A.  KeDey.  Plea,  the  general  Issue, 
and  notice  of  justification  under  tax  war- 
rants From  a  Judgment  pro  forma  on  the 
report  of  a  referee,  orerrullng  ekceptions 
Uiereto,  and  for  plaintiff  to  reborer  the 
amount  spedfled  In  the  report,  defendant  ex- 
cepts. ReTersed. 

Joel  C.  Baker,  for  plaintiff.  Fayette  Pottw 
and  G.  E.  Lawrence,  for  defendaut 

ROWKIjL,  J.  This  Is  trespass  and  trorer 
tot  160  squares  of  roofing  slate.  The  defend- 
ant Ji^ifles  as  collector  of  taxes  of  the  town 
of  Pawlet  under  tax  bills  and  warrants  for- the 
years  1890  and  1891.  respectively.  The  plain- 
tiff claims  bis  list  for  each  of  those  yeara 
was  void,  for  that  he  was  not  allowed  Ids 
<iaimed  deductions  for  debts  owing.  As  to  his 
for  1881,  his  claim  Is  well  founded,  for  lie 
tratbfully  and  properly  answered  all  the  la* 
rerrogatorles  in  his  Inventory  of  that  year 
titat  were  necessary  to  be  answered  In  order 
to  entitle  him  to  such  dednct](m.  The  listers 
»fnsed  to  make  such  deduction,  because  he 
had  personal  property  In  New  York,  where 
be  was  domiciled,  which  he  did  not  put  Into 
Us  iuTentory,  bnt  which  was  taxed  In  New 


York.  This  property'  was  not  taxable  here, 
for  nonresident  taxpayers  and  resident  tax- 
payers stand  alike  In  rei^)ect  of  such  property 
(Sprague  t.  Fletcher,  09  Yt  69.  37  AtL  239). 
and  our  statute  exempts  from  taxation  per- 
sonal estate  owned  by  inhabitants  of  this 
state  situate  and  taxed  In  another  state.  Y. 
S.  f  362.  subd.  4.  But  as  to  his  list  for  1890, 
his  claim  is  not  well  founded,  for  he  did  not 
answer  any  of  the  interrogatories  in  his  In- 
ventory of  that  year  necessary  to  be  answered 
In  order  to  entitle  him  to  such  deductions.  So 
his  list  for  that  year  is  valid.  But  be  claims' 
that  the  tax  bill  of  that  year  Is  Invalid,  for 
that  the  taxes  therein  assessed  are  blended, 
and  not  kept  separate,  and  placed  In  different 
colimins.  Conceding,  without  deciding,  that 
the  tax  bill  should  show  to  the  taxpayer  the 
nature  and  amount  of  each  tax  that  is  assess- 
ed against  him,  that  he  may  pay  or  tend»- 
the  amonnt  of  such  as  he  considers  legal,  and 
refuse  to  pay  such  as  he  considers  illegal,  yet 
it  Is  a  rule  of  law  as  well  as  of  logic  that  that 
Is  sufiiciently  certain  that  can  be  made  cer- 
tain; and  in  this  case  the  nature  and  amount 
of  the  plaintiff's  taxes  can  be  made  certain 
from  the  tax  bill  Itself.  The  selectmen  are 
authorized  to  include  all  taxes  In  one  tax 
bill,  and  it  Is  their  duty  to  certify  on  each 
tax  bill  made  out  by  them  what  taxes  are 
Included  therein,  and  the  rate  per  cent,  of 
each  tax  so  included.  Y.  S.  {  3017.  The  tax 
bill  In  question  gives  the  amount  of  the 
plalntlffi's  list,  and  the  selectmen  certified 
thereon  tbat  It  Includes  a  town  tax  of  30 
per  cent,  and  a  highway  tax  of  15  per  cent., 
voted  by  the  town  on  the  grand  list  of  1890; 
making  in  all  a  tax  of  46  per  cent.  From 
this  data  the  plalntifT  could  readily  acquire 
all  the  InfMmatlon  tMt  the  rate  bill  would 
hare  given  him  bad  the  taxes  not  been  blend- 
ed. This  objection,  therefore,  Is  not  well 
founded. 

The  warrant  annexed  to  this  tax  bill  is  In 
the  statutory  form,  and  therefore  snfficlent 
The  defendant  collected  ?12.88  Interest  on 
this  tax,  which  he  had  no  right  to  do,  for 
the  tax  did  not  draw  Interest.  Shaw  v.  Peck- 
ett,  26  Yt  482.  But  he  did  not  thereby  be- 
come  a  trespasser  to  any  extent,  as  he  did 
not  proceed  to  sell  for  that  purpose  after  hav- 
ing sold  enough  to  pay  the  tax  and  the  costs, 
but  sold  en  masse,  and  the  plaintiff  bid  It  ofT 
at  only  $10.08  more  than  enough  to  pay  the 
tax  without  interest  and  the  costs.  The  stot- 
ute  provides  tliat  If  a  tax,  with  costs  and 
charges,  is  not  paid  within  four  days  after 
distress  Is  made,  the  coUector  cday  sell  the 
property  at  public  auction,  after  posting  no- 
tice thereof;  and,  after  deducting  ttie  tax  and 
his  charges,  shall,  on  demand,  return  tite  bal- 
ance realized  from  the  sale  to  the  person 
whose  property  was  distrained,  with  an  ac- 
count of  the  tax  and  bis  charges.  But  the 
stotute  does  not  prescribe  the  manner  in 
which  the  collector  shall  set  up  the  property 
to  be  bid  upon.  From  the  necessity  of  the 
case  much  most  be  left  to  his  discretion  In 
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this  respect.  He  Is  bound  to  act  in  good  faith, 
and  with  due  regard  to  th«  rights  of  the  par- 
ties in  Interest  It  doee  not  appear  that  the 
defendant  In  this  case  acted  otherwise.  He 
could  not  know  in  advance  how  much  the 
slate  would  bring,  and  it  may  hare  been  the 
best  way  to  put  it  op  In  one  lot,  Instead  of 
In  parcels,  or  enough  by  the  square  to  bring 
the  money  required.  Bergln  t.  Hayward,  102 
Mass.  414.  426;  Perkins  r.  Spauldlng.  2  Mich. 
157.  Nor  did  be  become  a  trespasser  by  mis- 
applyli^  In  payment  of  interest  a  part  of  the 
balance  realized,  as  that  was  not  a  wrougfol 
act  done  to  the  property  Itself,  but  only  to  a 
portion  of  the  fund  realized  therefrom.  Wil- 
son T.  Seavey,  88  Vt  221,  230.  The  phUnUff, 
by  his  agent,  bid  off  at  f  140  the  slate  sold  mi 
the  warrant  annexed  to  the  tax  bill  for  1891, 
and  that  amount  he  Is  entitled  to  recover,  to 
which  we  add  Interest  by  way  of  damages 
from  Martdi  6,  1862,  the  day  of  sale.  Judg- 
ment reversed,  and  Judgment  for  the  plain- 
tiff accordingly. 


(•  TL  SM) 

TOWN  OF  PAWLET  t.  EGLLEY  et  aL 
(Supreme  Court  of  Vermont   Batland.  July  2, 
1807.) 

f  AX  COLLWITOIt— DSVALCATIOH— ELBCnOROr  RKH- 
■DiBi— Insoltbhot  —  SuaCTIBS  —  DlSOBASaS  — 
Elisibilitt  to  Orrrai— IHTALID  Tax  Lbvt— 
COBRBOTio»  or  List— Patmbst— Applioatiow, 

1.  By  presentins  its.  claim  against  the  Insol- 
vent estate  of  a  defanltlDg  tax  collector,  and  ob- 
talidng  a  dividend  thereon,  a  town  does  not  waive 
ha  rignt  to  pursue  the  sureties  on  his  oiSdal  bond, 
since  the  two  remedies  are  not  inconsistent. 

2.  A  tax  collector  Is  nithin  Y.  S.  I  2139,  pro- 
viding that  a  debt  created  by  the  ddFalcation  of 
"a  public  ofBen"  shall  not  be  dlsdiatged  under 
proceedings  In  insolvency. 

8.  Where  the  debt  is  one  covered  by  the  bond, 
the  sureties  on  a  tax  collector's  bond  are  within 
T.  8.  5  2140,  providing  ttuit  a  debtor's  discharge 
in  insolventr  shall  not  celeaae  a  person  liable  tor 
the  same  debt  as  "surety  or  otherwise  for  or 
with  the  debtor." 

4.  Under  V.  8.  I  3068,  whldi  forbids  the  re- 
election of  a  constable  who  fails  on  or  before 
March  let  in  eadi  year  "to  pay  over  all  moneys 
collected  by  Iiim  to  the  treasoT7  to  whidi  they 
belong,"  the  fact  that  certain  taxes  remain 
oncollected  is  no  prohibition  on  his  reflection. 

6.  The  fact  that  a  tax  levy  was  Invalid  is  no 
defense  to  tlie  nonpayment  of  moneys  in  fact  col- 
lected by  the  tax  collector. 

6.  CoRcctlons  by  selectmen  of  errors  In  foot- 
ings and  in  other  respects,  in  tax  hills,  and  the  ad< 
dition  of  some  taxes  which  had  been  omitted  by 
tiie  listers,  do  not  render  a  list  void  as  a  basis  of 
taxation. 

7.  A  tax  colleGtor,  during  the  year  1893,  paid 
to  the  town  treasure  mistake,  to  apply  on  tax- 
es of  1892,  a  sum  in  excess  of  the  amount  due. 
Tbe  collector  was  In  default  as  to  collections  In 
1891  and  1893.  Bdd,  that  the  excess  would  be 
applied  on  the  deficit  of  1893,  it  appearing  that 
ina  money  was  the  proceeds  of  taxes  for  that  year. 

Exceptions  from  Butland  coun^  court;  1^- 
ler.  Judge. 

Debt  on  collector's  bond  by  the  town  of 
Pawlet  against  A.  A.  Kelley  and  others.  Heard 
on  the  report  of  a  referee,  exceptions  thereto 
by  both  pordea,  and  plaintiff's  motion  to  re- 
eommlt  at  the  March  term,  1887.  The  court 


pro  forma  overruled  plalntUTi  motion  and  ex- 
ceptions, and  allowed  the  application  of  the 
overpayment  to  the  taxes  of  1893,  according 
to  the  direction  of  the  collector,  and  sustained 
defendants'  exception,  and  rendered  Judgment 
pro  forma  tor  defendants,  all  aa  matter  of  law. 
PlalntUC  ezcepta.  BererHd. 

Fayette  Pottw  and  O.  XL  lAwrence,  for 
plaintiff.  BuXler  ft  Moloney,  ''tot  defendahta. 

TAFT,  J.  The  plaintiff  town  presented  Its 
claim  against  the  insolvent  estate  of  Kelley, 
the  defaulting  tax  collector,  and  obtained  a 
dividend  thereon,  ^e  defendant  Btakely, 
one  of  the  sureties,  who  is  defending  this  suit. 
Insists  that  ^he  town  has  thus  chosen  one  of 
two  inconsistent  remedies,  and  for  that  reason 
It  cannot  now  pursue  falm,  as  he  was  thereby 
discharged;  citing  Hartland  v.  Hadcett,  57  Vt 
92,  and  White  v.  White,  68  Vt.  162,  S4  AU. 
428.  Thece  Is  no  question  concerning  the  rule. 
If  a  CTedltor  has  two  remedies,  Inconsistent 
with  each  other,  he  has  his  election  which  to 
pursue,  and,  if  he  adopts  one,  he  is  barred 
from  pursuing  the  other.  He  cannot  affirm  a 
contract  and  at  the  same  time  rescind  It  for 
fraud  or  other  reasons.  If  he  has  the  right  to 
enforce  his  contract  by  action  of  contract  or, 
upon  a  rescission  of  the  contract  to  maintain 
an  action  of  tort  for  fraud,  if  he  obtains  Judg- 
ment in  contract  he  waives  the  fraud.  Palm^ 
T.  Preston,  45  Vt  154.  The  court  In  Hartland 
V.  Hackett,  supra,  may  have  erred  In  holding 
the  remedies  Inconsistent  or  It  may  have 
placed  Its  decision  upon  the  ground  that  the 
Imprisonment  of  the  debtor  was  a  quasi  satis- 
faction of  the  debt  There  Is  nothhig  Incon- 
sistent In  a  creditor's  pursuing  the  principal 
and  the  surety  at  the  same  time,  both  actions 
being  based  upon  an  affirmation  of  the  con- 
tract He  may  pursue  both  until  he  obtains 
satlsfactlMi  of  his  debt.  This  pohit  Is  not  well 
taken.  In  connection  with  It  It  Is  further 
urged  that  the  discharge  of  Kelley  was  a  dis- 
charge of  the  surety,  Blabely.  The  debt  pre- 
sented by  the  plaintiff  against  the  Insolvent 
estate  of  Kelley  was  one  created  by  the  de- 
falcation of  the  latter  as  a  puWie  officer,— a  tax 
collector,— and  from  this  debt  Kelley  was  not 
dischar^.  V.  S.  fi  2139.  If  he  was,  ttie  de- 
fendant Blakely  was  not.    Id.  |  2140. 

Xt  Is  objected  that  the  defoidant  Blakdy  can- 
not be  holden,  for  that  Kell^  was  tndlgible 
to  reflection  In  1893  and  1894,  und^  V.  8.  9 
3068,  which  forbids  the  re-election  of  a  cm- 
stable  who  refuses  or  neglects,  on  or  before  the 
let  Aay  of  March  In  each  year,  "to  pay  ova*  all 
moneys  collected  by  him  to  the  treasury  to 
which  they  belong,  and  settie  his  accounts  witb 
the  treasurers."  It  does  not  appear  that,  at 
the  time  of  the  aetUements  in  1893  and  1894, 
there  were  any  moneys  In  Kelley's  hands  not 
paid  over,  and  he  settied  his  account  each  year 
with  the  treasurer.  The  refa%e  reports  that 
certain  amounts  of  the  taxes  were  uncollected, 
or  not  paid  over;  it  does  not  ai>pear  which.  If 
thej  were  uncollected,  tbm  was  no  problblUon 
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iQxin  bit  re-electloD.  If  the  deetioa  was  la  t1o> 
htkm  of  the  statute,  whether  It  wonld  har  a 
reooTcry  In  this  actkMi  we  do  not  pass  upon,  aa 
It  to  nnneceBsarr. 

It  to  DO  defeaise  herein  that  the  selectmen  ln> 
dnded  the  nnpald  highway  taxes  of  1891  and 
1802  in  the  tax  blU  for  1^.  If  the  taxpayer 
paid  KeUey  the  amount  of  the  tax,  tba  mtxaef 
became  the  money  of  the  town,  and  the  surety 
Uitde  If  the  collector  did  not  pay  It  orer.  If 
the  tax  levy  was  Inralid,  It  was  do  defense  to 
the  nonpayment  of  the  moneys  In  fact  coUect- 
ed.  Tunbrldge  t.  Smith.  48  Vt  648. 

It  Is  objected  that  the  selectmen  changed 
the  tax  bills  from  Ume  to  time,  and  that  the 
sureties  should  not  be  bdd  liable  for  the  mis- 
takes of  and  changes  by  the  plaintiff's  offl- 
dals.  The  changes  made,  as  shown  by  the 
report,  were  correctiona  of  errors  in  footings, 
and  tn  other  req^ects,  and  adding  some  taxes 
which  had  been  omitted  by  the  listers.  Ac- 
cidental errors  and  defects  made  In  good  faith 
da  not  render  a  list  Told  aa  a  basla  of  taxation. 
Bpear  r.  Bralntree,  24  Vt  414. 

The  surety  was  not  harmed  by  the  with- 
drawal- of  the  uncollected  taxes  in  the  bands 
ot  the  collects  In  tbe  aining  of  1885.  It  pre- 
Tented  any  Increase  in  the  amount  of  defalca- 
tion. The  objection  under  this  point  la  baaed 
qxn  aaanmed  facts,— via.  that  the  collector 
was  Ineligible,  a  rold  tax,  and  no  proper  a»- 
Msament,— and  Is  not  tenable;  and  for  the 
■ame  reason  point  7  In  the  brief  of  the  defend- 
ant, aasnmlng  there  was  no  proper  assessment, 
wis  not  well  taken. 

Kelley,  during  the  year  189S,  paid  the  plaln- 
tlff'B  treasurer,  by  mistake,  to  api^  on  taxea 
of  1882,  the  sum  of  fG2d.27  in  excess  of  the 
som  due.  The  error  was  not  discovered  until 
the  bearing  In  this  case  before  the  referee, 
when  the  ecdlector  requested  its  application 
npora  the  rate  bills  of  1893  and  1894.  and  the 
plaintiff  npon  delinquent  taxes  tor  1881,  for 
which  the  defoidant  was  not  liable.  The  cur- 
rent of  decisions  In  this  state  la  that,  when 
neither  party  makea  an  application  of  a  pay- 
ment, the  law  will  make  such  an  application 
sa  tt  deems  just  and  eqnltatde.  Place  t. 
Knlgbt,  81  Yt  701.  It  la  apparent  that  the 
Bwney  ao  applied  by  mistake  upon  the  taxes 
of  1882  waa  the  proceeds  of  the  taxes  for  the 
year  1893,  and  It  is  Just  and  equitable  that 
that  sum  should  be  applied  upon  the  deficit  of 
that  year.  This  exception  of  the  plaintiff  is 
not  sustained. 

It  fairly  appears  from  the  report  of  the  ref- 
eree that  the  taxea  were  legally  assessed,  the 
wairanta  duly  issued,  and  that  Kelley  collect- 
ed and  wlthhdd  the  amount  shown  by  the  ref- 
ctee'a  report;  and  it  will  be  presumed  tbat  the 
plaindff  pidd  the  state  and  the  school  tax  to 
4ie  propo-  aathorltfea.  There  la  nothlns  lii^ 
doded  In  the  report  of  the  rtferee  save  raon^ 
collected  by  K^er,  and  not  paid  oyw;  and. 
1^'  the  Jndgment,  the  defendant  Is  not  made 
bble  for  anything  for  the  reason  of  nonccd- 
kctkm  of  taxes,  and  nothing  appears  In  the 
CMB  ^leh  made  It  the  dntgr  ot  tiu  town 


treasurer  to  notify  the  sure^  of  any  misappli- 
cation of  the  funds  of  the  town,  or  that  he 
had  paid  any  funds  to  the  town  without  mak- 
ing an  application  thereof. 

This  disposes  of  all  questions  made  by  the. 
defendant  The  pro  forma  Judgment  Is  revers- 
ed, and  Judgment  rendered  for  the  plaintiff, 
for  the  amount  shown  due  by  the  report,  with 
Interest  since  the  bringing  of  the  suit.  The  ex- 
cepttona  of  both  parties  being  ovmuled,  nei- 
ther la  allowed  coate  la  this  court 


(90  He  my 

INHABITANTS  OF  WINTHROP  T.  .INHAB- 
ITANTS or  READFIBLD. 
(Soprane  Judicial  Court  of  Mabie.    April  27, 
1897.) 

Town  Iiikbb— CoHwraioaaiis  —  QoALiriOATmx  — 
Waitbb— RsTiBW  or  Findings. 

1.  The  power  of  commisrionen  appointed  undtr 
Rev.  St  c  S.  I  67,  tc  ascertain  and  determine 
the  location  of  a  line  in  dispute  between  adjoining 
towns,  is  analogons  to  that  ot  referees  under  an 
unrestricted  rule  of  reference,  who  are  Judges  of 
the  law  as  well  aa  of  the  facts  involved,  and 
whose  condasioD,  as  shown  by  their  direct  and 
unconditional  award,  in  the  absence  of  any  Im- 
proper motive,  will  not  be  Inquired  Into. 

2.  An  findings  of  such  commissioners  upon  ques- 
tions of  fact  and  conclusions  upon  matters  of  law 
involved  are  final. 

3.  Although  the  power  ot  the  court  has  not 
been  exhausted  when  the  commissioners  have 
been  appointed,  but  continues  until  thdr  report 
Is  offered  and  passed  upon,  the  court  has  no  pow- 
er to  review  the  conclusions  of  the  commissiouers 
upon  questions  of  law  or  fact  involved,  but  only  to 
inquire  into  the  conduct  and  motives  of  the  com- 
missioners, when  anything  improper  In  tiiat  re- 
spect is  alleged,  and  as  to  whether  the  proceedings 
have  been  hi  accerdance  with  the  statute,  and 
their  report  legally  correct  as  to  form. 

4.  It  is  not  necessary  that  such  commissioners 
should  be  sworn.  It  Is  neither  required  by  the 
statute  providing  for  their  appointment,  nor  by 
any  general  rule  or  statute. 

6.  But,  even  it  it  were  otbmrise,  the  objec- 
tion comes  too  late.  If  the  commissioners  were 
not  sworn,  it  must  be  presumed  that  the  party 
DOW  objecting  had  knowledge  ot  tbat  fact,  nnleas 
the  contraiy  Is  shown.  A  par^  who  has  knowl- 
edge of  a  purely  technical  objection  will  not  be 
allowed  to  take  the  chance  of  a  dedsioo  in  his 
favor,  and  be  j^ven  the  opportunity  of  first  rais- 
ing the  objection  after  the  decision,  it  It  should 
be  against  him. 

'  6.  That  one  of  the  commissioners  had  previons- 
)y  be«i  employed  by  one  of  the  towns  to  run  the 
Ime  as  a  surveyor  does  not  disqualify  turn  from 
acting  as  one  of  the  commissioners  appointed  un- 
der this  statute. 
(Ofllcial.) 

Exceptions  from  anineme  Judicial  court, 

Kennebec  county. 

.  Proceeding  by  the  inhabitants  of  Wintfarop 
against  the  iahabltanta  of  Readfleld  to  de- 
termine the  location  of  a  to^n  line.  The 
court  overruled  defendant's  obJectlMis  to 
the  commissioners'  r^rt,  and  ordered  it  ac- 
cepted, and  defendant  exeats.  Exceptions 
overruled. 

L.  T.  Oarieton.  flor  plaintiff.  B.  O.  &  F. 
B.  Beane,  for  defendant 

WISWBLL,  J.  Various  objections  were 
made  at  nlal  prlns,  bj  connael  for  the  town 
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of  Readfield,  to  tbe  acceptance  of  the  re- 
port of  commissioners  appointed  by  the  court 
under  Rev.  St.  c.  3,  §  67,  to  ascertain  and 
determine  the  location  of  a  line  in  dispute 
between  these  towns.  The  court  overruled 
the  objections,  and  ordered  the  report  ac- 
cepted and  confirmed,  to  which  ruling  and 
order  exceptions  were  taken  by  the  cown 
of  Readfield. 

It  becomes  Important  to  clearly  under- 
stand exactly  what  power  and  discretion 
the  court  has  In  regard  to  the  acceptance  of 
a  report  of  such  commissioners. 

It  was  formerly  held  in  this  state  that,  in 
proceedings  under  the  statute  referred  to, 
the  court  had  do  further  duty  nor  power 
than  to  appoint  the  -commissioners;  that 
tiie  report  need  not  be  accepted,  and  that 
Its  acceptance  was  not  authorized;  that  the 
report  Itself,  if  In  accordance  with  law,  was 
final  and  concluslTe.  Monmontta  t.  Leeds, 
76  Me.  28. 

But  later,  when  the  same  proceeding 
came  before  the  court  upon  a  question  of 
costs,  this  court,  In  an  opinion  by  the  chief 
Justice,  took  occasion  to  express  quite  a 
different  view  upon  this  question,  and  re- 
ferred to  the  fact  that  the  earlier  statutes 
expressly  required  that  the  report  of  the 
commissioners  should  be  passed  upon  by 
the  court,  and  that  this  provision  had  been 
omitted  in  the  different  revisions  of  the 
statutes  with  no  legislative  change,  and 
simply  for  the  sake  of  brevity.  In  that  case 
It  is  said:  "We  do  not  see  why  the  court 
should  not  so  far  control  the  proceeding 
that  It  may,  as  in  cases  before  referees, 
prevent  a  report  being  tinal  until  satisfied 
of  Its  freedom  from  fraud,  and  of  Its  legal 
correctness."  Monmouth  v.  Leeds,  79  Me. 
171,  8  AO..  828. 

But  it  was  not  meant,  by  the  expression 
"satisfied  •  *  •  of  its  legal  correctness," 
Hiat  the  court  might  review  the  conclusion 
of  the  commissioners  upon  any  legal  ques- 
tion that  might  arise.  All  findings  of  the 
commissioners  upon  questions  of  fact  and 
conclusions  upon  matters  of  law  involved 
a^e  final.  The  only  power  and  discretion  of 
the  court  in  this  respect  Is  to  ascertain  and 
determine  if  the  report  Is  legally  correct  In 
form,  and  If  all  the  proceedings  have  been 
in  compliance  with  the  statute.  The  power 
of  such  commissioners  Is  analogous  to  that 
of  referees  under  an  unrestricted  rule  of 
reference,  who  are  judges  of-  the  taw  as 
well  as  of  the  facts  Involved,  and  whose 
conclusion,  as  shown  by  their  direct  and 
unconditional  award,  In  the  absence  of  any 
improper  motive,  will  not  be  inquired  Into. 
So,  in  a  matter  of  this  kind,  although  the 
power  of  the  court  has  not  been  exhausted 
when  the  commissioners  have  been  appoint- 
ed, but  continues  until  their  report  is  of- 
fered and  passed  upon,  the  court  has  not 
the  power  to  review  the  conclusions  of  the 
commissioners  up<m  questions  of  law  or 
fact  involved,  but  only  to  ioqulre  Into  the 


conduct  and  motives  of  the  commissioners, 
if  anything  improper  in  that  respect  is  al- 
leged, and  as  to  whether  the  iMroceedings 
have  been  in  accordance  with  the  statute, 
and  their  report  legally  correct  as  to  form. 

TWs  view  disposes  of  m^ny  of  the  objec- 
tions made  to  the  acceptance  of  the  report 
The  one  most  relied  upon  is  as  to  the  eon- 
BtrucUoa  by  the  commissioners  of  an  act 
of  the  legislature  of  Massachusetts,  passed 
In  1810,  whereby  that  portion  of  the  line  la 
controversy  vrns  established.  But  the  con- 
struction of  this  act  was  one  of  the  matters 
necessarily  committed  to  the  commission- 
ers; and  although  we  have  examined  the 
act,  and  think  that  the  construction  placed 
thereon  by  the  commissioners  was  correct, 
the  result  would  be  the  same  if  we  should 
differ  with  them  as  to  the  meaning  (tf  tills 
act,  their  determination  being  conclusive. 

Several  of  the  other  objections  are  Involv- 
ed In  the  one  just  considered.  It  is  cer- 
tainly true  that  the  territ(nial  limits  of 
towns  must  be  established  by  legislative 
action.  Without  It,  no  portion  of  the  terri- 
tory of  one  municipolity  can  be  set  off  to 
another.  The  act  of  the  Massachusetts  1^- 
islatnre  of  1810  established  the  line  in  con- 
troversy between  these  adjoining  towns;  but 
as  to  what  Is  meant  by  that  act,  and  as  to 
where  trpon  the  face  of  the  earth  the  line 
tiins  established  is,  most  be  determined  by 
some  tribunal  with  Jurisdiction  in  the  prem- 
ises. As  we  have  already  seen,  the  statute 
provides  for  the  aj^Intment  of  a  tribunal 
In  matters  of  this  kind,  whose  conclusions 
upon  all  questions  properly  arising  are  final. 
■  Other  objections  made  go  more  to  the  cor- 
rectness and  legality  of  the  proceedings.  It 
is  said  that  the  commissioners  were  not 
awom,  and  their  report  does  not  show  that 
they  were.  We  do  not  think  It  necessary 
that  the  commissioners  should  have  been 
sworn.  The  statute  providing  for  their  ap- 
I>olntment  does  not  require  It,  and  we  know 
of  no  general  rule  or  requirement  which 
makes  it  necessary.  Lewis  v.  Foster,  65  Me. 
566.  But,  even  if  It  were  otherwise,  the  ob- 
jection comes  too  late.  If  the  commission- 
ers were  not  sworn,  it  must  be  presumed 
that  the  paicty  now  objecting  had  knowl- 
edge of  that  fact,  unless  the  contrary  Is 
shown.  A  party  who  has  knowledge  of  a 
purely  technical  objection  will  not  be  allow- 
ed to  take  the  chance  of  a  decision  In,  bte 
favor,  and  be  given  the  opportunity  of  first 
raising  the  objection  after  the  decision.  If  it 
should  be  against  him.  Raymond  v.  County 
Com'rs,  63  Me.  110. 

Objection  is  also  made  that  one  of  the 
commissioners  had  been  previously  employ- 
ed by  the  town  of  WIntbrop,  as  a  -surveyor, 
to  run  the  line  in  dispute,  and  that  In  com- 
pany vrith  the  selectmen  of  Winthrop,  he 
had  run  this  line,  which  employment,  it  Is 
said,  was  unknown  to  the  town  of  Readfield 
at  the  time  of  the  api>ointment  of  the  com- 
missioners.    We  think  there  is  nothing  la 
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tbls  objection;  tbat  the  fact  that  one  of  the 
(KKomiBstoners  had  previously  been  employ- 
ed h7  one  of  die  towns  to  run  the  Hue  as  a 
BvreyoT  In  no  wtiy  dlsqualifled  him  from 
seti^  as  one  of  the  commlaaionen  appoint' 
ed  noder  tliis  staCute. 
Biceptions  OTerruled.  . 


BOWB  V.  rBIBND  et  al. 
0apRDe  Judicial  Oonrt  of  Maine.    April  27, 

Tazkb— Absbssmbnt  — CoLLBcnoiT— Arrbbt  roB 
MoxPAT M EN T— Liability  ot  AsBBSsoBd. 

L  The  defeodaDta,  as  aasesaora  ot  the  town  of 
Stna,  completed  their  assesBment  of  the  tax  for 
tbe  year  1895,  Incladiog  the  town's  proportion  of 
the  state  tax  tor  the  same  year,  and  committed 
the  same  to  the  tax  collector,  two  days  before  the 
itate  treasurer  issued  his  warrant,  aa  provided 
by  Ber.  St  c  6,  S  36.  and  as  required  hy  the  act 
of  the  legislature  making  the  aaseBsment  of  a 
■tste  tax  tor  the  year  18tl5. 

The  state  tax  tor  the  year  1895  waa  laid  by 
the  legislature,  the  only  competent  authority;  by 
an  set  approTed  March  26,  1895.  The  proportion 
of  the  wnole  tax  that  was  to  b«  paid  by  each  city, 
town,  aad  ptontatiOD  in  the  state  was  fixed  by 
that  act.  The  amount  ajwortioned  thereby  ,  to 
the  town  of  Etna  was  $340.14.  the  precise  amount 
induded  by  the  anessors,  aa  the  town's  proportion 
ot  die  state  tax,  in  their'  assessment  and  onn- 
Butment 

In  an  action  againat  the  assesaora  for  the  ar- 
rest of  the  plaintiff  by  the  tax  collector  for  the 
nonpayment  ot  his  tax,  held,  that  the  assessors' 
anthority  to  assess  and  commit  this  tax  did  not 
depend  iqton  the  state  treasurer's  warrant;  the 
ismance  of  that  warrant  was  a  ministerial  act, 
ind  such  warrant  was  not  the  only  nor  the  best 
eridence  of  the  amount  of  the  state  tax  that  was 
to  be  assessed  upon  the  polls  and  eatates  in  the 
tovn  ol  Ktoa;  and  that  It  the  assessors  saw  fit 
to  complete  the  assessment,  including  the  state 
tax  for  the  current  year,  and  commit  the  same  to 
the  collector  before  the  issuance  ot  the  state  treas- 
nrei's  warrant,  the  taxpayer,  at  teast,  can  find 
DO  fault. 

2.  The  tax  on  the  plaintiffs  real  estate  in  the 
record  of  assessment  was  assessed  at  $2.33,  while 
Id  the  lists  committed  to  the  collector  it  was  stated 
to  be  $3.33.  The  latter  amount  is  the  correct  as- 
wssment  upon  the  resl  estate,  at  the  valaation 
placed  thereon  by  the  assessors. 

ffeld,  that  this  clerical  error  does  not  even  make 
the  assessment  void,  much  less  render  the  assess- 
on  HaUe  for  the  plaintiff's  arret*  by  the  tax 
collector. 

3.  If  the  arrest  of  the  plaintiff  was  unlawful 
because  he  offered  to  show  the  collector  miffldent 
Eoodfl  and  chattels  to  pay  the  tax,  stiil  the  defend- 
anti  are  not  liable,  x'he  collector  is  nOt  the  serv- 
ant the  assessors,  and  they  are  not  leeponrible 
for  bis  illegal  act.  if  any  be  shown. 

{Official.) 

Reptat  from  sapreme  judicial  court,  Feoob- 
ecot  fwanty.  '' 

Aetfon  by  John  W.  Bowe  against  Joseph  B. 
Friend  and  othera.    Submitted  on  report 

Jud^ent  for  defendants. 

Q.  W.  Howe,  for  plalntifir.  0.  A.  Bailey,  for 
defendants. 

WISWEILL,  J.  The  plaintiff,  having  been 
arrested  and  committed  to  jail  by  the  tax  col- 
lector of  the  town  of  Etna  for  the  nonpay- 
uent  of  bis  tax  In  that  town  for  the  geaj^ 


1885,  and  claiming  that  his  arrest  was  ille- 
gal, brings  this  action  therefor  against  the 
defendants,  who  were  the  assessors  of  the 
town,  and,  as  such,  assessed  the  tax,  and  is- 
sued the  warrant  to  the  collector  by  Tirtue  of 
which  the  plaintiff  was  arretted. 

No  question  is  raised  as  to  the  plaintiffs 
residence  In  Btna,  and  his  consequent  liabil- 
ity to  taxation  in  tbat  town;  and  the  rec- 
ords Introduced  show  the  due  election  and 
qualification  of  the  defendants  as  assessors. 
But  it  is  (dalmed  In  behalf  of  the  plaintiff  that 
there  were  certain  errors  and  mistakes  In 
the  assessment  and  commitment  of  the  tax, 
and  that  the  assessment  and  commitment 
were  wholly  tmauthorlzed  and  void,  because, 
although  it  Included  the  town's  proportional 
part  of  the  state  tax,  the  assessment  was 
completed  and  committed  to  the  collector  on 
the  13th  day  of  April,  while  the  state  treas- 
urer's warrant  waa  not  Issued  until  two  days 
later. 

Rev.  St  c.  6^  I  36,  provides  that,  "when  a 
state  tax  Is  ordered  by  the  legislature,  the 
treasurer  of  state  shall  forthwith  send  his 
warrants  directed  to  municipal  officers  of  each 
town  or  other  place,  requiring  them  to  assess 
upon  the  polls  and  estates  of  each,  its  pro- 
portion of  such  tax  for  the  current  year." 
And  one  of  the  sections  of  the  act  of  the  leg- 
islature, making  the  assessment  of  a  state 
tax  for  the  year  1805,  contains  similar  provi- 
sions, requiring  the  state  treasurer  to  lasue 
his  warrant  during  the  month  of  April  of  that 
year. 

By  ^v.  St  c.  6,  {  39:  "Assessors  of  towns 
*  *  *  are  not  responsible  for  the  assess- 
ment of  any  tax,  which  they  are  by  law  re- 
quired to  assess;  but  the  liability  shall  rest 
solely  with  tbe  corporations  for  whose  benefit 
the  tax  was  assessed,  and  the  assessors  shall 
be  responsible  only  for  their  own  personal 
faithfulness  and  Integrity." 

It  Is  not  denied  tbat  the  assessors  of  Etna 
were  required  to  assess  the  tax  committed  to 
the  collector  on  the  13th  of  April,  1895.  The 
only  question  la  whether  they  were  author- 
ized to  complete  the  assessment,  including  the 
town's  iwopoiftiQn  of  the  state  tax  for  the  cur- 
rent year,  and  commit  the  same  to  the  col- 
lector before  the  state  treasurer  had  Issued 
his  warrant.  In  accordance  with  the  provi- 
sions of  the  general  statute  and  of  the  special 
act  above  referred  to. 

We  have  no  doubt  that  this  question  must 
be  answered  In  the  affirmative.  The  state 
tax  for  the  year  1895  was  laid  by  the  legis- 
lature, the  only  competent  authority,  by  an  act 
approved  March  26,  1895.  Priv.  &  Sp.  Laws 
1895,  c.  301.  The  proportion  of  the  whole 
tax  that  was  to  be  paid  by  each  dty,  town, 
and  plantation  In  the  state  was  fixed  by  that 
act.  The  amount  apportioned  thereby  to  the 
town  of  Etna  was  $340.14,  the  precise  amount 
JUtcluded  by  the  assessors,  as  tbe  town's  pro- 
portion of  the  state  tax,  in  their  assessment 
and  commitment 

We  think  that  the  assessois'  authority  to  as- 
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Bess  and  commit  this  t&z  did  not  depend  upon 
the  state  treasnrer's  warrant  The  issuance 
of  that  warrant  was  a  ministerial  act,  and 
such  warrant  was  not  the  only  nor  the  best 
evidence  of  the  amount  of  the  state  tax  that 
was  to  be  asaessed  upon  the  poUs  and  estates 
In  the  town  of  Etna.  If  the  assessors  saw 
fit  to  complete  the  kssessment.  Including  the 
state  tax  for  the  current  year,  and  commit 
the  same  to  the  collector  bef<^re  the  Issuance 
of  the  state  treasnrer's  warrant,  the  taxpof- 
er,  at  least,— and  this  Is  the  only  qnestlon  con- 
sidered,— can  find  no  fault 

This  was  the  decision  of  the  court  in  Alrord 
T.  Oollln,  20  Pick.  418,  under  statutes  similar 
In  purpose  and  effect.  In  that  case  It  was 
eald  by  the  court:  "The  l^alature,  the  only 
power  competent  to  such  an  act  made  a  regu- 
lar grant  of  a  state  tax  for  the  year  1819,  and 
duly  made  an  apportionment  of  It  among  the 
several  towns  In  the  commonwealth.  Of  this 
the  evidence  la  unexceptionable.  This  au- 
thorized the  assessors  of  Washingttm  to  as- 
sess the  amount  Imposed  upon  that  town. 
This  authorl^  did  not  depend  upon  the  treas- 
urer's warrant  and  cannot  be  defeated  or 
annulled  by  any  act  or  ooalsslon  of  any  min- 
isterial or  other  officer  of  the  gorsimient 
An  assessment  In  pursuance  of  the  grant 
and  apportionment  of  a  state  tax  would  be 
valid,  although  made  by  the  assessors,  with- 
out any  warrant  from  the  treasurer.  Such 
warrant  may  be  competent  authority  for  the 
assessors  to  act  upon,  but  Is  not  the  only  nor 
the  highest  evld^ce  of  the  grant  The  treas- 
urer's authority  to  Issue  this  precept  depends 
upon  the  grant  of  the  legislature,  and  the  war- 
rant is  obUgatot7  only  so  far  as  it  is  In  pur- 
suance with  the  legislative  act  The  treas- 
urer's warrant  is  a  mandate  to  the  assessors, 
binding  upon  them,  for  the  disobedience  to 
which  they  are  subjected  to  the  penalty  pre* 
scribed  by  statute.  Although  they  could  not 
be  compelled  to  act  without  this  mandate, 
yet  If  they  chose  to  act  without  it  and  did 
act  in  conformity  with  the  statute,  they  would 
be  justified,  and  all  others  would  be  boond  bj 
their  proceedings." 

The  assessors,  then,  being  required  by  law 
to  assess  this  tax,  and  being  authorized  to 
commit  it  when  they  did,  they  are  only  Uable 
for  their  own  personal  faithfulness  and  in- 
t^p4ty.  No  evidence  has  been  introduced 
showing  any  want  of  phonal  faithfulness  or 
int^rrlty  upon  the  part  of  the  assessors. 

The  plaintiff  also  complains  of  certain  er- 
rors and  mistakes  in  the  assessment  and  com- 
mitment. For  instance,  the  tax  on  the  plaln- 
tifTs  real  estate  in  the  record  of  the  assess- 
ment is  assessed  at  (2.83,  while  In  the  lists 
committed  to  the  collector  it  is  stated  to  be 
98.33,  making  the  plaintiff's  whole  tax,  as 
committed  to  the  collector,  (1  more  than  It 
appears  to  be  In  the  assessors'  records.  The 
latter  amount  Is  the  correct  assessment  upon 
the  real  estate  at  the  valuation  placed  there- 
on by  the  assessors.  This  clerical  error  does 
act  even  make  the  assessment  void,  much  less 


render  the  assessors  liable  for  the  ^IntifTs 
arrest  by  the  tax  collector,  by  reason  of  Rev. 
St  c.  6,  S  142,  which  provides  that  no  error, 
mistake,  or  omission  by  the  assessors,  collect- 
or, or  treasurer  shall  render  the  assessment 
void,  and  which  gives  a  right  of  action  against 
the  town  In  favor  of  any  one  who  has  sus- 
tained damages  by  reason  of  such  mistakes. 

It  is  said  in  the  brief  of  the  plaintiffs  coun- 
sel that  thQ  statement  of  the  whole  tax  tti  the 
record  of  the  assessment  and  In  the  commit- 
ment is  $10  greater  than  the  aggr^te  of 
the  several  Items  thereof.  If  this  were  so, 
it  would  not  invalidate  the  tax,  by  reason  of 
the  statute  referred  to;  bat  an  examination 
of  the  copies  furnished  the  court  discloses  no 
such  error. 

Nor  is  there  anything  In  the  further  claim 
that  the  arrest  was  unlawful  because  the 
plaintiff  offered  to  show  the  collector  suffi- 
cient goods  and  chattels  to  pay  the  tax.  The 
collector  was  not  the  servant  of  the  assessors, 
and  they  are  not  responsible  for  his  Illegal 
act'  If  buj  such  be  shown.  Altbongb  it  Is 
contended  that  two  of  the  assessors  personally 
directed  the  plaintiff's  arrest  the  evidence 
falls  to  substantiate  this  contention. 

The  entry  will  be: 

Judgment  for  defendantL 


(W  He.  196)' 
PERKINS  V.  PENDLETON  et  bL 

(Sapreme  Jndldal  Court  of  Maine.  AprO  9. 

1897.) 

Right  or  Action— Cohpblijr«  DisoaARos  o9 
Sbsvant— Labor  Dniow— Plkadino. 

1.  For  a  person  to  wrongfully— that  Is,  bj  tha 
employment  of  unlawful  or  improper  means— in- 
duce a  third  party  to  brAk  a  contract  with  the 

Elaintiff,  wheret^  injury  vnll  naturally  and  proba- 
Ij.  and  does  in  fact,  ensue  to  tiie  plaintifl,  Is  ac- 
tionable; and  the  rule  applies  both  upon  princi- 
ple and  authority  as  well  to  cases  where  the  em- 

Sloyer  breaks  his  contract  as  where  it  Is  Iwoken 
y  the  employ^;  In  fact  It  Is  not  confined  to  con- 
tracts of  employment. 

2.  Whenever  a  person,  by  means  of  fraud  or 
intimidation,  procures  either  the  breach  of  a  con- 
tract or  the  discharge  of  a  plaintiff  from  an  em- 
ployment, which,  but  for  such  wrongful  interfer- 
ence would  liave  contiQaed,  be  is  liable  in  dam- 
ages for  such  injuries  as  naturally  result  there- 
from; and  the  rule  is  the  same  whether  by  these 
wrongful  means  a  contract  of  employment  definite 
as  to  time,  is  broken,  or  an  employer  is  Induced, 
soleiy  by  reason  of  such  procurement  to  discibarge 
an  employs  whom  he  would  otherwise  have  re- 
tained, even  if  the  terms  of  the  contract  of  service 
are  audi  that  the  emplover  nuv  do  this  at  his 
pleasure,  witiiout  violating  any  legal  right  of  the 
employe. 

3.  Merely  to  Induce  anotiier  to  leave  an  on- 
ployment  or  to  discharge  an  employ^,  by  persoa- 
sion  or  ai^ument  however  wiiimsical,  anreason- 
able,  or  absurd,  is  not  in  and  of  itself  unlawful, 
and  the  court  does  not  decide  that  such  inter- 
ference may  become  unlawful  by  reason  of  the  de- 
fendant's malidoDs  motives,  but  simply  that  to 
intimidate  an  employer  by  tnreats.  If  the  threats 
are  of  sudi  a  character  as  to  produce  this  result, 
and  thereby  cause  him  to  discharge  an  employe 
whom  he  desired  to  retain  and  would  have  re- 
tained except  for  such  unlawful  thieati.  Is  an  ac- 
tionable  wrong* 
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that  A  caw*  of  action  In  thte  ease  ii 
■nffldenttr  stated  in  the  declaration. 

(OfficUI.1 

Exceptlona  from  sapreme  Judicial  comt. 
Waldo  coonty. 

ActKm  tor  Webster  a  PoUns  against  Fre* 
moDt  Pendleton  and  otbem.  From  on  order 
orarnUng  a  demurrer  to  the  declaration,  d«> 
rcQdanta  except  Bxceptfow^oremiled. 

P.  "B.  61111s  and  B.  V.  Dnnton,  for  plalnttC 
W.  H.  Fo^er  and  W.  P.  Thooqwon,  for  de- 
fendants. 

WISWBm  J.  To  ttie  plalntUTs  declaia- 
tkau  which  appears  In  full  la  tbe  statement 
ct  the  case,  the  defendants  filed  a  general 
demnrrer,  which  was  overruled  by  the  jus- 
tice preeldlng  at  nisi  prius,  and  the  4eclara- 
tion  adjudged  good.  The  case  comes  to  the 
Uiw  court  upon  exertions  to  this  ruling. 

The  p^intiir  alleges  that  upon  a  certain  day 
be  was,  and  for  22  years  prior  to  that  time 
iMd  beoi.  In  the  employ  of  the  Mt  Waldo 
Granite  Company  as  a  stone  cutter,  working 
the  piece;  that  he  was  making  lai^e 
proflts  out  of  bis  employment;  that  be  would 
hare  contlnned  In  such  employment  from  the 
day  named  until  the  date  of  bis  writ  "but  for 
the  wrongful  acts.  Inducements,  threats,  per- 
nasiona,  and  grievances  committed  by  said 
defendants  against  the  said  plaintiff  as  here- 
ioBfter  set  forth;"  that  on  the  day  named, 
and  "at  dirers  other  times  tbereaftw  until 
the  date  of  the  pkUntlff's  writ,"  the  defend- 
ants "did  unlawfully  and  without  Justifiable 
cause,  molest,  obstruct,  and  hinder  the  plain- 
tifl  from  carrying  on  his  said  trade,  occups;- 
tloD,  or  business  as  a  stone  cutter  for  the  said 
Mt  Waldo  Granite  Company,  and  wrongfully, 
oDlawfuUy,  and  unjust^  had  him  discharged 
witlKmt  any  justifiable  cause  from  the  em- 
^oyment  of  the  said  Sit  Waldo  Granite  Com- 
pany by  willfully  threatening,  persuading,  in- 
ducing, and  by  other  overt  acts  compelling, 
the  said  Mt  Waldo  Granite  Company,  against 
Its  will,  and  without  any  desire  on  its  part  so 
to  dok  to  discharge  the  said  jdalntlff  from  its 
employ  for  the  sole  reason  that  the  phdn- 
tiff  would  not  become  a  monber  In  the  order 
of  the  Mt  Waldo  Branch  of  the  Granite  Cut< 
ters'  Nationa]  Union";  wb^by  he  suffered 
the  injury  specially  set  out  In  his  declaration. 
Does  this  statonent  of  facts  sufficiently  set 
out  an  actionable  wrong  upon  the  part  of  the 
defendants? 

That  an  action  lies  under  certain  circum- 
stances for  procuring  a  third  person  to  break 
his  contract  with  the  plaintiff  has  been  fre- 
quently decided  tfy  the  courts  of  Ebgland  and 
of  this  country. 

In  Lomley  v.  Gye.  2  BL  ft.  BL  216,  decided 
In  1853,  the  action  was  for  knowingly  and 
mallcionsly  Inducing  an  opera  singer  to  break 
ber  contract  with  the  plaintiff  to  perform  ez- 
chisively  for  a  certain  time  In  his  theater. 
The  right  of  action  waa  sustained  by  •  ma- 
Jocltj  of  the  court 
88  Av-^ 


In  Bowen  v.  Hall,  6  Q.  R  Dir.  888,  decided 
In  18S1.  a  person  bad  cmtracted  to  manu- 
f^tnre  glazed  bricks  for  the  plaintiff,  and 
not  to  engage  Mi?nw>if  to  any  one  else  for  a 
term  of  five  years.  The  English  court  of 
peals  hdd  that  an  action  could  bs  maintained 
against  the  defendant  for  maliciously  procur- 
ing a  breach  of  this  contract,  provided  dam- 
age accrued;  and  that  to  sustahi  the  action 
it  was  mot  necessary  that  the  employer  and 
empk^  should  stand  in  the  strict  relation  of 
master  and  servant  It  was  said  by  the  court 
In  this  cas^:  "That  wherever  a  man  does  an 
act  which  In  law  and  In  fact  Is  a  wrongful 
act  and  such  an  act  as  may,  as  a  natural 
and  probable  consequence  of  ,  it,  produce  tn- 
Jury  to  another,  and  which  in  the  particular 
case  does  produce  such  an  Injury,  an  action 
on  the  case  vrlU  lie.  •  •  *  If  these  condi- 
tions are  sattsOed,  the  action  does  not  the  less 
lie  because  the  natural  and  probable  conse- 
quence <^  the  act  ccnnplalned  of  Is  an  act 
done  by  a  third  person,  or  because  such  act 
BO  done  by  the  third  person  la  a  breach  of 
duty  or  contract  by  hUn,  or  an  act  Illegal  on 
his  part  or  an  act  otherwise  Imposing  an  ac- 
tionable UablUty  on  him.  •  •  *  Merely  to 
persuade  a  person  to  break  his  contract  may 
not  be  wron^nl  in  law  or  fact,  •  *  •  but, 
if  the  pmuasion  be  used  for  the  Indirect  pur- 
pose of  injuring  tiie  plaintiff  or  of  benefiting 
the  defendant  at  the  expenae  of  tb»  plaintiff, 
it  is  a  malicious  act  which  Is  In  law  and  In 
fact  a  wrong  act,  and  therefore  an  actionable 
act  if  injury  ensued  from  It" 

The  doctrine  of  these  cases  has  been  verj 
generally  adopted,  and  the  cases  themselves ' 
very  frequently  cited,  the  courts  of  this 
country.  Walker  v.  Cronln,  107  Mass.  065; 
Blxby  V.  Dunlap,  66  N.  H.  456;  Noloe  v. 
Brown.  39  N.  J.  Law,  G68;  Haskins  v.  Ray- 
ster,  70  N.  a  601;  Daniel  v.  Swearengen.  6  & 
C2»7. 

In  view  of  these  authorities  and  others, 
which  it  Is  not  necessary  to  refer  to.  It  must 
be  conceded  that  for  a  person  to  wrongfully— 
that  Is,  by  the  employment  of  unlawful  or  Im- 
proper means— Induce  a  third  party  to  break 
a  contract  with  tbe  plaintiff,  whereby  injury 
will  naturally  and  probably,  and  does  in  fact 
ensue  to  the  plaintiff,  la  actionable;  and  the 
rule  applies  both  upon  principle  and  author- 
ity as  well  to  cases  where  the  employer 
breaks  his  contract  as  where  It  is  broken  by 
the  employe ;  In  fact  it  Is  not  confined  to  con- 
tracts of  employment 

But  in  this  case  the  plaintiff  does  not  allege 
that  the  Mt  Waldo  Granite  Company  was  In- 
duced by  the  wrongful  means  adopted  by  the 
defendants  to  break  a  contract,  nor  that  there 
was  any  contract  belfreen  the  plaintiff  and  the 
employer  for  any  definite  time.  We  must, 
therefor^  assume  that  there  was  none,  that 
either  party  had  the  right  to  terminate  the 
employment  at  any  time,  and  that  the  act  of 
the  Mt.  Waldo  Company  In  discharging  the 
plaintiff  was  lawful,  and  one  which  the  com- 
pany had  a  perfect  right  to  do  at  any  time. 
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The  question  presented,  then,  Is  whether  a 
son  can  be  liable  In  damages  for  Inducing  and 
persuading,  by  threats  or  other  unlawful 
means,  an  employer  to  discharge  his  employe 
when  the  terms  of  the  contract  of  service  are 
such  that  the  employer  may  do  this  at  his 
pleasure,  wlthont  violating  any  legal  right  of 
the  employ&  The  question  Is  a  novel  one  In 
this  state,  but  It  has  already  arisen  and  been 
passed  upon  by  the  courts  of  some  other  states. 

In  Walker  t.  Cronln,  107  Mass.  655.  the 
plaintiffs  alleged  that  the  defendant  did  "un- 
lawfully and  without  justifiable  cause,  molest, 
obstruct,  and  hinder  the  plaintiffs  from  carry- 
ing on"  tiielr  business  of  manufacture  and  sale 
of  boots  and  shoes,  "with  the  unlawful  pur- 
pose ofprerenting  the  plaintiffs  from  carry- 
ing 00  thdr  said  business,  and  willfully  per- 
suaded and  Induced  a  lai^  number  of  per- 
sons who  were  In  the  employment  of  the  plain- 
tiff," and  others  "who  were  about  to  enter 
into"  their  employment,  "to  leave  and  aban- 
don the  employment  of  the  plaintiff,  without 
their  consent  and  against  their  will,"  and  al- 
leged that  the  plaintiffs  lost  the  services  of 
said  person  and  the  profits  and  advantages 
they  wonld  otherwise  have  made,  and  suffered 
losses  In  their  business.  It  will  be  noticed 
that  there  Is  no  allegation  here  of  any  defi- 
nite contract  as  to  time  between  the  plaintiffs 
and  their  employ&s  who  were  induced  to  leave 
their  employment,  and  one  ground  of  action 
was  that  certain  persons  who  were  about  to 
enter  Into  their  employment,  but  who  bad  not 
commenced  at  the  time,  were  Induced  to  leave 
and  abandon  the  employment  of  the  plaintiffs. 
But  the  court  held  In  an  exhaustive  opinion, 
which  has  been  frequentty  cited  by  other 
courts  In  this  country,  and  which  was  cited 
by  counsel  in  the  argument  In  Bowen  v.  Hall, 
supra,  that  the  action  could  be  maintained. 
It  Is  said  In  the  opinion:  '"I^ils  [declaration] 
seta  forth  sufficiently  (1)  Intentional  and  wUlful 
acts  (2)  calculated  to  cause  damage  to  the 
plalntifTs  In  tbelr  lawful  business,  (3)  done 
with  the  unlawful  purpose  to  cause  such  dam- 
ages and  loss,  without  right  or  Justifiable 
cause  on  the  part  of  the  defendant  (which  con- 
stitutes malice),  and  (4)  actual  damat^e  and 
loss  resulting."  The  court  quotes  the  general 
principles  as  announced  In  Oomyns'  Digest, 
"Action  upon  the  Case":  "In  an  cases  where 
a  man  has  a  temporal  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  upon 
the  case  to  be  repaired  In  damages;"  and  goes 
on  to  say  that  **the  Intentional  causing  of  such 
loss  to  another,  without  Justifiable  cause,  and 
with  a  malicious  purpose  to  Inflict  It,  Is  of  it- 
self a  wrong."  Later  In  the  opinion  the  court 
uses  this  language:  "Evfry  one  has  a  right  to 
enjoy  the  fruits  and  advantages  of  his  own 
enterprise.  Industry,  skill,  aud  credit  He  has 
□o  right  to  be  protected  against  competition; 
but  he  has  a  right  to  be  free  from  malicious 
and  wanton  Interference,  disturbance,  or  an- 
noyance. If  disturbance  or  loss  come  as  a  re- 
sult of  competition  or  the  exorcise  of  Uke  rights 
by  others.  It  !•  damnum  absque  injuria,  un- 


less some  superior  right  by  contract  or  atber- 
wise  Is  Interfered  with.  But  If  it  come  from 
the  merely  wanton  or  maliclons  acts  of  others, 
without  the  Justification  of  competition  or  the 
service  of  any  Interest  w  lawful  purpose,  tt 
then  stands  upon  a  different  footing,  and  Calls 
within  the  principle  of  tbe  antbwtties  flrat  re- 
ferred to." 

This  case  was' not  decided  upon  the  ground 
that  the  plaintiffs  could  recover  for  tbe  loss  of 
the  value  of  actual  contracts  by  reason  of  tbelr 
nonfulfillment,  because,  so  far  as  the  case 
shows,  there  was  no  breach  of  contract,  but 
the  gravamen  of  the  action  was,  as  expressed 
by  the  court,  "the  loss  of  advantages^  either 
of  property  or  of  personal  benefit,  which,  but 
for  such  Interference,  the  plaintiff  would  have 
been  able  to  attain  or  enjoy." 

In  Ohlpley  v.  Atkinson,  23  Fla.  206,  1  South. 
934,  the  court  decided  that,  although  no  con- 
tract existed  between  tbe  master  and  serv- 
ant, and  no  legal  right,  as  between  them,  was 
violated,  still  the  servant  may  maintain  an  ac- 
tion for  damages  against  a  third  person  who 
has  maliciously  procured  his  discharge.  The 
court.  In  its  opUilon,  after  quoting  freely  from 
Walker  v.  Oronln,  supra,  and  after  reforlng 
to  numerous  other  authorities,  says:  "From 
the  authorities  referred  to  in  the  last  preceding 
paragraph,  and  upon  principle.  It  is  apparent 
that  neither  the  fact  that  the  term  of  service 
interrupted  Is  not  for  a  fixed  period  nor  the 
fact  that  there  Is  not  a  right  of  action  against 
the  person  who  is  Induced  or  Influenced  to  ter- 
minate the  service  or  to  refuse  to  perform  his 
agreement  is  of  Itself  a  bar  to  an  action  against 
the  third  person  maliciously  and  wantonly  pro- 
curing the  termination  of  or  a  refusal  to  per- 
form tbe  agreement.  It  la  the  legal  right  of 
the  party  to  such  agreement  to  terminate  It  or 
refuse  to  perform  It,  and  In  doing  so  he  vio- 
lates no  right  of  the  other  party  to  It;  but,  so 
long  as  the  former  is  willing  and  ready  to  per- 
form. It  Is  not  the  legal  right,  but  is  a  wrong, 
on  the  part  of  a  third  party  to  maliciously  and 
wantonly  procure  the  former  to  terminate  or 
refuse  to  perform  It." 

■  In  Lucke  v.  Assembly,  77  Md.  396,  26  Atl. 
505,  decided  In  1893,  the  action  was  to  recov- 
er damages  for  the  wrongful  and  malicious  In- 
terference of  the  defendant,  by  means  of 
which  the  plaintiff  was  discharged  from  his 
employment,  and  thereby  deprived  of  bis 
means  of  livelihood.  The  defendant,  a  labor 
organization,  gave  notice  to  the  plalntifTs  em- 
ployers that  In  case  the  plaintiff,  a  nonunion 
man,  was  longer  retained.  It  wotild  be  com- 
pelled to  notify  all  labor  organizations  of  the 
city  that  their  house  was  a  nonunion  bouse. 
The  work  of  the  plaintiff  was  entirely  satisfac- 
tory to  his  employers,  who  Intended  to  retain 
him  permanently,  but  who,  in  their  contract, 
reserved  tbe  right  to  discharge  him  at  the  end 
of  any  week.  The  court  decided  that  the  ac- 
tion could  be  maintained,  and  damages  recov- 
ered from  tbe  defendant  for  mallclonsly  and 
wantonly  procuring  his  discharge.  In  that 
case  tbe  declaration  aU^;ed  tbe  procurement 
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of  a  breach  of  contract  bj  the  wrongful  acts 
of  the  defendaDt  The  court  held  that  the  evi- 
deoce  did  not  sustain  the  declaration,  but  al- 
lowed an  amendment,  saying:  "If  there  was 
DO  agreement  for  any  particular  period  of  time, 
bat  the  employment  was  one  In  which  the 
agreement  was  that  plaintiff  should  be  given 
employment  as  long  as  he  performed  his  work 
satisfactorily,  and  he  has  been  discharged  from 
U  solely  through  the  malicious  and  wrongful 
prociu^ment  of  the  defendant,  and  Injury  has 
resulted,  he  should  have  laid  his  case  accord- 
ingly." We  also  quote  from  the  same  opinion, 
the  folloving:  "The  appellant,  by  the  action 
of  the  appellee,  lost  his  place  In  the  month  of 
Febmary,  and,  although  persistently  In  quest 
of  a  position,  he  did  not  succeed  In  obtaining 
w(3^  until  tiie  following  April,  when  he  se- 
cured employment  with  a  merchant  tailor  at 
five  dollars  less  per  weelc  than  he  was  receiv- 
ing when  he  was  discharged.  It  would  be 
Btnmge,  Indeed,  If  the  law,  under  such  a  state 
of  facta  aa  this  record  exhibits,  provided  no 
remedy."  In  this  latter  case  Chipley  v.  Atkln- 
arai,  supra,  la  quoted,  and  expressly  approved. 

In  Raycroft  v.  Tayntor,  68  Vt  219,  35  AtL 
53,  decided  In  1896,  It  was  held  that  one  who 
procures  the  discharge  of  an  employ^  not  en- 
gaged for  any  definite  time,  by  threatening  to 
tmolnate  a  contract  between  himself  and  the 
emirioyer,  which  he  had  a  right  to  terminate 
It  any  time,  la  not  subject  to  an  action  by  the 
employe  for  damages,  whatever  may  have 
lieen  hla  motive  in  procuring  the  discharge. 
Bat  the  doctrine  of  the  latter  cases  cited  In 
this  opinion  was  expressly  recognized  and  ap- 
inoved  by  the  court  In  this  language:  "The 
authorities  dted  for  the  plaintiff  clearly  estab- 
lish that  If  the  defendant  without  having  any 
lawful  right,  or  by  an  act  or  threat  aliunde 
the  exercise  of  a  lawful  right,  had  broken  up 
the  contract  relation  between  the  plaintiff  and 
Ubersont,  malldonsly  or  imlawfuUy,  although 
such  relation  could  be  terminated  at  the  pleas- 
ore  of  either,  and  damage  had  thereby  been 
occasioned,  the  party  damaged  could  have 
maintained  an  actbm  against  ttie  defendant 
ttierefor." 

In  Harvester  Co.  v.  Melnhardt,  24  Hun.  489. 
tbe  court  said:  "A  distinction  has  been  sot^ht 
to  be  made  between  the  cases  where  there  has 
been  an  unexpired  Ume  contract  and  cases 
where  the  services  were  by  the  day,  or  by  the 
piece,  but  I  do  not  think  such  distinction  rests 
upon  any  soimd  reason.  *  *  *  In  such  case 
the  injury  to  the  property  and  business  of  the 
employer  would  not  con^st  so  much  In  break- 
ing the  contract  which  ^sted  as  in  the  loss  of 
profits  delved  from  tbe  work  of  the  laborer 
If  be  continued  in  the  employment;  and  the 
protiability  or  certainty  of  such  loss  would  be, 
In  each  caae,  a  question  of  fact." 

Tbe  same  principle  has  been  applied  to  the 
^ocurement,  by  wrongful  means,  of  the  breach 
of  contracts  of  sale.  For  Instance,  in  the  case 
of  Benton  v.  Pratt,  2  Wend.  385,  the  plaintiff 
bad  made  an  oral  contract  for  the  sale  of  chat- 
tels. The  contract  was  not  enforceable,  be* 


cause  within  tbe  statute  of  frauds.  The  de- 
fendant fraudulently  represented  that  tbe  plain- 
tiff did  not  Intend'to  carry  out  the  contract,  and 
deliver  the  chattels,  and  thereby  procured  a 
breach  of  tbe  contract  by  the  other  party  to  It 
It  was  said  by  the  court:  "It  is  not  material 
whether  tbe  contract  of  the  plaintiff  with  Sea- 
graves  &  Wilson  was  binding  on  them  or  not. 
The  evidence  established  beyond  all  question 
that  they  would  have  fulfilled  It  but  for  the 
false  and  fraudulent  representations  of  the  de- 
fendant." 

And  in  Rice  v.  Manley,  66  N.  T.  82,  one  S. 
had  contracted  by  parol  to  sell  and  deliver  to 
the  plaintiff  a  quantity  of  cheese,  but  being 
made  to  believe,  by  the  fraud  of  the  defend- 
ant, that  the  plaintiff  did  not  want  the  cheese, 
sold  it  to  the  defendant  The  contract  was  not 
binding  because  within  the  statute  of  frauds, 
but  it  would  have  been  performed  by  S.  had  it 
not  been  for  the  fraud  of  the  defendant  The 
court  held  that  an  action  was  maintainable 
against  the  defendant  therefor. 

Our  conclusion  la  that  wherever  a  person, 
by  means  of  fraud  or  intimidation,  procures 
either  the  breach  of  a  contract  or  the  discharge 
of  a  plaintiff  from  an  employment  which,  but 
for  such  wrongful  Interference,  would  have 
continued,  he  Is  liable  in  damages  for  such  in- 
juries as  naturally  result  therefrom;  and  that 
the  rule  la  the  same  whether  by  these  wrong- 
ful means  a  contract  of  ^ploymeut  definite  as 
to  time  la  broken,  or  an  employer  Is  Induced, 
soldy  by  reason  of  such  procurement  to  dis- 
charge an  employ^  whom  be  would  otherwise 
have  retained. 

The  case  of  Heywood  v.  Tlllsou,  76  Me.  22S, 
in  DO  way  conflicts  with  this  result  There 
the  court  simply  decided  that  tbe  defendant 
was  not  liable  for  doing  what  he  bad  a  perfect 
and  absolute  right  to  do,  even  if  in  doing  this 
he  was  actuated  by  a  malicious  motive  against 
the  plaintiff.  Many  cases  were  cited  to  the 
^ect  that  "malicious  motives  make  a  bad 
act  worse,  but  they  cannot  make  that  wrong 
which  in  its  own  essence  is  lawful." 
,  We  think  that  the  important  question  in  an 
action-  of  this  kind  Is  as  to  the  nature  of  the 
defendant's  act  and  the  means  adopted  by 
him  to  accomplish  his  purpose.  Mnely  to  In- 
duce another  to  leave  an  employment,  or  to 
discharge  an  employe,  by  persuasion  or  argu- 
ment, however  whimsical,  unreasonable,  or 
absurd.  Is  not  In  and  of  itself,  imlawful,  and 
we  do  not  decide  that  such  Interference  may 
become  unlawful  by  reason  of  the  defendant's 
malicious  motives,  but  simply  that  to  Intimi- 
date an  employer  by  threats,  if  the  threats  are 
of  such  a  character  as  to  produce  this  result 
and  thereby  cause  him  to  dlschai^e  an  em- 
ploye whom  he  desired  to  retain,  and  would 
have  retained,  except  for  such  unlawful  threats, 
Is  an  actionable  wrong.  Nor  do  we  differ  from 
the  recent  decision  of  the  Vermont  court  in 
the  case  above  referred  to,  which  holds  that  a 
threat  to  do  what  the  defendant  bad  a  right 
to  do  would  not  be  such  a  one  aa  to  make  a 
defendant  UaUe  In  an  action  of  this  liJnd. 
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It  Is  the  opli^on  of  the  court  that  the  plaln- 
tifTB  declaration  fairly  sets  out  a  cause  of  ac- 
tion in  accordance  with  these  principles;  that 
the  question  Is  one  of  proof,  rather  than  of 
pleading;  and  that,  If  the  plaintiff  can  prove 
the  essential  allegations  contained  ia  his  decla- 
ration, he  Is  entitled  to  recover. 

E4XcepUoua  overruled. 


(93  Me.  Xt) 

WOLF  T.  RUNNELS. 
(Snpreine  Judicial  Court  of  Maine.    AprD  27» 

1807.) 

LioasBi— iTinuirr  ysiiDOB— Auvdohkbht  or 

UlOHTS. 

1.  An  Itinerant  vendar,  who  has  obtained  the  lo- 
cal town  license  required  by  chapter  259,  Laws 
1893,  as  amended  b7  chapter  97,  Lawn  1895,  is 
authorized  to  do  baslDess  In  such  town  "so  long 
as  such  licensee  shsl)  in  good  faith  continuouslr 
keep,  offer  and  expose  for  sale  the  same  kind  or 
line  of  Koods  specified  in  his  applicstion,  except 
that  such  license  and  autboritr  BUall  in  any  event 
twninate  and  expire  on  the  first  Aaj  of  April 
sext  following  the  date  of  application." 

2.  But  If  he  packs  and  removes  his  entire  stock 
jf  goods  from  the  town,  and  ckMSes  his  store,  he 
Kbandons  all  r^hts  under  his  local  license;  and  If 
later,  daring  t£e  stme  mnnlctpal  year,  he  again 
desires  to  do  bnaineBs  In  the  same  town,  it  is  nec- 
essary for  bim  to  procure  a  new  llcenie  In  the 
(uanner  reqnired  Iv  statute. 

(Official.) 

Agreed  statement  from  supreme  Judicial 
ooort,  Kennebec  county. 

Action  hy  John  H.  Wolf  against  WllUam  S. 
B.  Rtumda.  Submitted  on  agreed  statement. 
Plnintiff  nmuuited. 

W.  T.  Haines,  for  plaintiff.  F.  A.  Waldron, 
Olty  SoL,  and  F.  W.  Clair,  for  defendant 

WISWELL,  J.  Chapter  259,  Laws  1803, 
as  amended  by  chapter  97,  Laws  1895,  re- 
quires of  every  itinerant  vender,  who  desires 
to  do  business  In  this  state,  to  first  procure 
a  state  license  from  the  secretary  of  state, 
and,  when  he  Intends  to  do  business  in  any 
particular  town  in  the  state,  he  shall  file  his 
state  license,  and  an  application  for  a  local 
license,  with  the  collector  of  taxes  for  such 
town.  The  amount  of  the  local  license  is  a 
percentage  upon  the  full  value  of  his  stock 
of  goods  equal  to  the  tax  rate  of  the  last 
preceding  taxation  in  the  town,  which 
amount  Is  ascertained  by  the  tovrn  assessors. 

Having  filed  his  state  license,  and  applied 
for  his  local  license,  and  having  obtained  and 
paid  for  the  same,  an  Itinerant  vender  Is  au- 
thorized to  do  business  in  such  town  "so  long 
as  such  licensee  shall  in  good  faith  continu- 
ously keep,  offer  and  expose  for  sale  the 
same  kind  or  line  of  goods  specified  In  his 
application,  except  that  such  license  and  au- 
thority shall  in  any  event  terminate  and  ex- 
pire on  the  first  day  of  April  next  following 
the  date  of  application." 

The  plaintiff,  an  itinerant  vender,  who  had 
obtained  a  state  license,  came  to  Waterville 
in  the  sprli^  of  1895,  after  April  1st,  with  a 
stock  of  goods.  He  procured  a  storey  obtain- 


ed a  local  license  In  the  manner  provided  by 
the  statute,  and  commenced  offering  for  sale, 
and  selling,  his  goods.  After  about  two 
weeks  he  closed  his  store,  packed  and  re- 
moved from  the  store  and  from  Waterville 
all  of  his  goods,  and  remained  away  for-  a 
period  of  about  two  weeks,  when  he  came 
back  to  Waterville  with  the  same  stock,  ex- 
cept so  much  as  he  bad  sold  while  away,  and 
with  other  goods  of  a  like  kind  which  he  had 
added  to  his  stock,  and  again  commenced 
selling  them  in  the  same  store  previously  oc- 
cupied by  him. 

The  mnuiclpal  officers  demanded,  as  a  new 
license  fee,  a  percentage  upon  the  full  value 
of  his  stock  of  goods  equal  to  the  last  pre- 
ceding tax  rate.  The  plaintiff  reeisted  this 
claim,  on  the  grotmd  that  he  had  a  right  to 
coatiune  to  expose  for  sale,  and  to  sell,  his 
goods,  under  the  local  license  previously  ob- 
tained. But,  being  com[>eUed  to  j^aj  the  new 
license  fee,  he  did  so  under  protest,  and 
brings  this  action  to  recover  the  same  of  the 
collector  of  taxes,  who  stlU  b€3A  the  amoant 
paid  by  the  plaintiff  at  the  OHnmencfimait  of 
the  suit 

We  think  that  the  plalntUTs  position  Is  un- 
tenable, and  that  the  action  cannot  be  main- 
tained. The  local  license  first  obtained  con- 
tinued (n  force  so  long  as  he  in  good  faith 
"continnously"  kept,  offered,  and  exposed  for 
sale  the  same  kind  or  line  of  goods  specified 
in  his  application,  but  not  longer  than  the  1st 
day  of  April  followii^.  When  the  idaintlff 
closed  his  store,  and  packed  and  removed  his 
entire  stock  «f  goods  from  the  city,  he  aban- 
doned all  rights  under  his  local  license;  and 
when  later,  during  the  same  municipal  year, 
he  again  desired  to  do  business  In  the  same 
place,  it  was  necessary  for  him  to  again  pro< 
cure  a  new  Uoenss,  in  Hib  manner  required 
by  statute. 

In  acordanee  with  the  stlpalatlim  of  tlie  re- 
port the  entry  will  be: 
Plaintiff  nonsuited. 


LABOOHB  V.  DBSPEAUX. 

(Supreme  Jndtdal  Court  of  Ifalne.  April  9, 
1897.) 

Exoamom  to  Fntnures  or  Fact. 

1.  Exceptions  lie  to  rulings  upon  questions  of 
law  only,  and  not  to  findings  upon  qnestlona  of 

fact.  .,  _^ 

2.  A  bill  of  exGWtions,  to  be  available,  must 
show  clearly  and  distmctly  that  the  rolhig  ex- 
cepted to  was  upon  a  point  of  law,  and  not  upon 
a  question  of  fact  nor  upon  a  question  in  wtiich 
law  and  fact  are  so  blended  as  to  raider  It  Im- 

iUe  to  tdl  m  wliieb  tha  adverse  raUng'  waa 


(Oflicial.) 

Exceptions  i^m  superior  oonrt,  Cumber- 
land  county. 

Action  Simeon  Laroche  against  Oren  T. 
Despeaux.  Judgment  for  plalntUI^  ani  de> 
Cendant  excepts.  Overruled. 
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Barrett  Potter,  for  plaintiff.  F.  L.  Noble 
aiul  R.  W.  Crockett,  for  defendant. 

WALTON.  J.  Szceptlons  lie  to  ruUags  up- 
00  qnestloDS  of  law  oiiUy,  and  not  to  flndings 
apon  qaesti(Hi8  of  fact  And  a  bill  of  excep- 
tions, to  be  available,  must  ahow  clearly  and 
distinctly  that  the  ruling  excepted  to  was 
(Qxm  a  point  of  law,  and  not  upon  a  question 
of  fact,  nor  upon  a  question  in  which  law 
and  fact  were  so  blended  aa  to  render  it  im- 
pOBsiUe  to  tell  on  which  the  adverse  ruling 
•ms  based.  And  requests  for  rulings  must  be 
free  from  this  ambiguity,  or  the  withholding 
of  them  will  not  be  error.  In  trials  by  Juries 
these  roles  are  generally  observed;  but  In 
trials  by  the  court  without  a  jury  they  are 
often  disregarded,  and  we  have  bills  of  ex- 
ceptions in  which  there  is  no  Just  or  proper 
discrimination  between  questions  of  law  and 
qoestfons  of  tact. 

In  the  present  case  we  are  Informed  by  the 
bill  of  exceptions  that  the  action  Is  replevin 
for  a  soda  fountain,  and  that  the  question 
Bubmltted  to  the  court  was  whether  the  soda 
fountain  was  covered  by  a  mortgage  given 
bj  the  plaintiff  to  one  Nelson  Oagne;  and  the 
court  was  asked  to  role  as  a  matter  of  law 
that  the  mortgage  covered  the  soda  fountain. 
The  court  had  already  found  as  a  matter  of 
fiet  that  the  soda  fountain,  at  the  date  of  the 
tnortgage.  was  the  property  of  a  third  party, 
and  was  not  Intended  to  be  covered  by  the 
mortgage,  and  declined  to  rule  as  requested, 
and  decided  the  case  in  favor  of  the  plaintiff. 
The  exceptions  then  state  that  "to  the  fore- 
going rolings  in  matters  of  law*'  the  defend- 
ant excepted. 

-We  search  this  bill  of  exceptions  In  vain 
for  "mlings  In  matters  of  law."  Of  coursei 
the  declslMi  of  the  cause  Involved  questions 
of  law  as  well  as  questions  of  fact  Every 
cause  does.  But  we  look  in  vain  tor  any  such 
distinct  ruling  on  a  question  of  law  aa  could 
foraiBh  a  basis  for  a  valid  bill  of  exceptions. 
The  able  and  learned  counsel  for  the  defend- 
ant concede  that  the  "pivotal  point  of  Inquiry" 
was  the  intentitm  of  the  parties.  But  this 
was  a  question  of  tac^  and  was  so  i^arded 
hy  the  court. 

"I  find  aa  a  matter  of  fact"  said  the  Judge, 
"that  the  soda  fountain  In  question  was  the 
property  of  A.  D.  Puffer  &  S<his  Manufac- 
turing Company  on  the  6th  day  of  April,  1892, 
the  date  of  the  mortgage,  and  was  not  in- 
tended to  be  covered  by  the  mortgage;  and 
that,  on  the  date  of  the  writ,  the  soda  foun- 
tain was  the  property  of  the  idalntiff." 

Here  was  no  distinct  ruling  on  a  question 
of  law;  and  the  material  facts  having  been 
fbnnd  against  the  defendant,  a  refusal  to  rule 
that  the  mortgage  did  cover  the  soda  fountain 
was  inevitable.  Practically,  It  was  no  more 
than  a  refusal  to  decide  the  case  in  favor  of 
the  defendant  after  having  decided  all  of  the 
material  facts  against  him.  The  findings  were 
affirmative.  The  refusal  was  native.  Both 
rdated  to  substantially  the  same  proposition. 


and  the  one  was  no  more  a  ruling  on  a  matter 
of  law  than  the  other.  In  fact,  the  bill  of 
exceptions  contains  no  distinct  ruling  ou  any 
question  of  law.  In  this  particular  it  Is  fatal- 
ly defective.  It  Is  substantially  like  the  bill 
of  exceptions  In  Curtis  v.  Downee,  66  Me. 
24.  which  the  court  bdd  to  be  taunfllclent 
Exceptions  overruled. 


{9eHe.iM) 

INHABITANTS  OF  DOTBR  t.  MAINS  WA- 
TER CO. 

(Supreme  Jodldal  Court  of  HiOne.    April  10, 

18»7.) 

Taxation  —  Watbb  CoHPinas  —  Situs— AssMS- 

UBUT— COLLECTtOIT— DSIUND. 

1.  The  aqueducts,  pipes,  and  conduits  of  water 
companies  are  subject  to  monidpal  taxation  an- 
lera  the  town  takes  water  therefrom  for  the  extin- 
guishment of  fires  without  diarge. 

2.  They  are  real  estate,  and  not  personal  prop- 
erty, and  are  liable  to  tazatkm  In  tiie  town  where 
they  are  laid. 

8.  The  omisBlon  to  tax  the  town  poor  farm, 
the  hall  where  town  meetings  are  held,  a  small 
parcel  <tf  land  ou  which  an  enghie  house  stands, 
and  the  land  on  which  the  county  court  house 
stands,  does  not  vitiate  and  make  Invalid  an 
entire  assessment  of  taxes. 

4.  The  moniclpal  officers  may  direct  In  writing 
an  action  of  debt  to  be  bront^t  for  the  recovery 
of  taxes,  and  the  detendant  U  liable  In  costs  when 
payment  of  tiie  tax  has  been  duly  demanded. 

6.  Held,  that  the  demand  Ib  snfflcfent  when 
made  by  the  collector  of  taxes  upon  the  com- 
pany'B  agent  or  snperistendent  who  has  charge 
of  the  waterworka  In  the  town,  and  tiie  agent  of 
the  town,  duly  authorised  to  commence  the  action, 
first  demanded  In  writing  payment  of  the  tax  of 
the  president  and  directors  of  the  company. 

ParU  V.  Water  Co..  27  Atl.  148^  86Me.  830. 
affirmed. 

(Official.) 

Beport  fnwi  aapreme  jndldal  oourt,  ^Iscat- 
aqnis  county. 

Action  of  debt  by  the  Inhabitants  of  Dover 
agaburt  the  Maine  Water  Company  to  recov- 
er a  tax.  Submitted  on  lepint.  Jndgment 
for  plalntifb. 

The  defendant  company  owns  by  purchase 
from  the  Dover  &  Foxcroft  Water  Company, 
its  predecessor  In  title,  a  plant  in  the  villages 
of  Dover  and  Foxcroft  At  the  time  of  the 
purchase  the  first-named  corporation  had  a 
contract  with  the  Dover  &  Foxcroft  village 
fire  corporation  under  which  the  latter  paid 
the  former  for  hydrant  rentals  ^1,500  per  an- 
num, and.  in  addition  thereto,  all  taxes  as- 
sessed upon  the  property  of  the  water  com- 
pany by  the  towns  of  Dover,  Foxcroft  and 
Sangervllle.  Prior  to  1892  the  valuation  of 
the  plant  In  Dover,  where  the  reservoir  Is, 
was  fixed  at  $500;  and  the  same  valuation 
was  placed  In  Foxcroft  where  the  piuuping 
station  is  located.  In  1892  the  valuation  was 
raised  to  flO,000  in  each  town.  When  this 
tax  was  assessed,  the  Dover  &  Foxcroft  Wa- 
ter Company  objected  to  i>aylng  It  and  after 
this  action  was  brought  the  defendant  cor- 
poration served  notices  upon  the  village  fire 
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(Me. 


corporation  requiring  It  to  either  pay  the  tax 
or  assume  the  defense  of  the  action;  but  the 
village  fire  corporation  did  neither. 

The  grounds  of  defense  to  the  actiw  are 
stated  in  the  opinion. 

H.  Hudson,  for  plaintiff.  J.  B.  Peaks,  for 
defendant 

WALTON,  J.  This  ts  an  acOon  Against  a 
water  company  to  recover  a  town  tax.  Pay- 
ment of  the  tax  la  resisted  on  several 
grounds. 

I.  Exemption.  The  aqueducts,  pipes,  and 
conduits  of  water  companies  are  exempt  from 
taxation  when  the  town  takes, water  there- 
from for  the  extinguishment  of  fires  with- 
out charge.  Rev.  St.  c.  6,  S  6.  el.  10.  The 
defendants  claim  exemption  under  this  pro- 
vision of  the  statute.  The  claim  cannot  be  sus- 
tained. The  evidence  falls  to  show  that  wa- 
ter Is  so  taken  by  the  town.  The  water  com- 
pany furnishes  water  to  a  village  corpora- 
tion for  such  a  purpose,  but  not  without  charge. 
It  la  paid  for  all  the  water  so  furnished. 

2.  Illegality.  It  appears  that  the  assessors 
omitted  to  tax  the  town  poor  farm,  and  a 
small  parcel  of  land  on  which  an  engine 
house  stands.  They  also  omitted  to  tax  the 
land  on  which  the  county  court  house  stands, 
and  the  hall  in  which  the  town  meetings  are 
held.  And  the  court  Is  asked  to  determine  If 
these  omissions  did  not  render  the  entire  as- 
sessment Illegal  and  void.  We  think  not  If 
such  omissions  should  be  held  to  vitiate  and 
render  invalid  the  entire  assessment,  we 
doubt  if  there  is  one  In  the  state  that  could 
be  sustained.  The  consequences  of  such  a 
doctrine  are  enough  to  condenm  It  No  case 
Is  cited  in  support  of  such  a  doctrine.  The 
contrary  has  been  held.  Williams  v.  School 
Dist  in  Lunenburg,  21  Pick.  75;  Watson  t. 
Princeton,  4  Mete.  (Mass.)  599. 

3.  Nonresldeuce.  It  Is  claimed  that  the  de- 
fendant corporation  is  not  an  inhabitant  of 
the  town  of  Dover;  that  its  principal  place 
of  business  is  in  Gardiner  and,  consequently, 
that  its  personal  property  is  not  taxable  in 
Dover;  and  it  is  insisted  that  its  reservoirs, 
pipes,  and  hydrants  should  be  regarded  as 
personal  property.  It  Is  conceded  that  the 
court  held  otherwise  In  Paris  v.  Water  Co.,  85 
Me.  330,  27  Atl.  143.  But  It  Is  claimed  that 
that  decision  Is  of  doubtful  authority,  and 
should  be  disregarded.  It  was  there  held 
that  the  pipes,  hydrants,  and  conducts  of  a 
water  company  are,  imder  the  tax  laws  of 
this  state,  real  estate,  and  taxable  in  the 
town  or  city  where  they  are  situated.  That 
case  was  ably  argued  and  carefully  consid- 
ered, and  we  think  the  question  must  be  re- 
garded as  res  Judicata. 

It  Is  possible  that  some  articles  of  personal 
property  were  Included  in  the  tax  sued  for; 
but  of  this  there  Is  no  proof.  Nothing  ap- 
pearing to  the  contrary.  It  is  to  be  presumed 
that  the  assessors  did  not  exceed  their  au- 
thority, and  that  they  Included  no  property 


In  their  assessment  except  what  wu  I^aDy 

taxable. 

4.  Costs.  It  ts  claimed  that  In  auy  event 
the  plaintiffs  cannot  recover  costs.  Acts  1886. 
c.  350.  This  statute  provides  that  the  de- 
fendant shall  not  be  liable  for  costs  unless 
the  tax  sued  for  was  first  duly  demanded. 
It  is  insisted  that  such  a  demand  is  not  prov- 
ed. We  think  the  proof  is  sufllclent  It  ap- 
pears that  the  collector  of  taxes  demanded 
payment  of  the  tax  of  the  company's  agent 
or  superintendent  who  had  charge  of  Its 
works  In  Dover,  and  that  the  agent  of  the 
town,  who  was  duly  authorized  to  commence 
the  action,  first  demanded  payment  of  the 
tax  of  the  president  and  directors  of  the  com- 
pany in  writing.  We  think  the  proof  suffi- 
cient to  entitle  the  plaintiffs  to  costs. 

The  case  Is  before  the  law  court  on  report. 
Updn  the  proofs  presented.  It  Is  the  opinion 
of  the  court  that  the  plaintiffs  are  entitled  to 
Judgment  for  the  amotmt  of  the  taxes  sued  for. 
and  costs. 

Judgment  for  plahatlfls. 


(90  He.  US) 

KIMBALL  T.  MASONS'  FRATERNAL  AGG. 
ASS'N. 

(Snpreme  JTndldal  Court  <hC  Maine.    April  16, 
1897.) 

Accident  Insdrarce— Notiob  or  iHaoBT— Stat* 
QTES— Operation  and  Effect. 

1.  An  accident  insurance  policy,  dated  October 
11,  1892,  contained  a  provision  to  the  effect  that 
written  notice  should  oe  given  to  the  defendant 
within  10  days  of  the  acodent  and  injury  for 
which  claim  to  indemnity  is  made;  and  that, 
unless  such  notice  was  received  within  the  speci- 
6ed  time,  all  claim  to  tademtuty  under  the  contratrt 
of  insurance  shoald  t>e  forfeited  to  the  defendant. 

HeUf-,  that  the  condition  in  the  contract  at  the 
time  that  it  was  made,  was  a  valid  one. 

2.  The  act  of  the  legislature  approved  March 
17,  1893,  to  the  effect  that  no  such  stipulation  in 
an  accident  insurance  poUcy  which  limits  the  time 
witliin  which  notice  sliall  be  given  to  a  period  less 
than  60  days  ^mended  in  1895  to  30  days)  after 
the  accident,  shall  be  valid,  does  not  apply  to  a 
Qontract  previously  made.  No  le^slative  act 
can  make  invalid  a  proviskm  in  an  exisCUtg  con- 
tract otherwise  valid. 

3.  Held,  in  this  case,  that  the  plaintiff  cannot  re- 
cover, he  having  failed  to  perform  his  condition  of 
the  contract  as  to  notice  of  the  injury,  and  there 
being  no  sufficient  evidence  of  a  waiver  the 
defendant  of  this  i^ovi^on, 

iOfficUl.) 

Report  from  snpreme  Judicial  court,  Som- 
erset county- 
Action  by  Geo^  B.  Kimball  ag^nst  the 
Masons*  External  Acctdoit  Association.  Sub- 
mitted on  report.    Judgment  for  defendant. 

F.  W.  Hovey,  for  plaintiff.  J.  W.  Manson 
and  O.  H.  Morse,  for  defendant. 

WISWBLL,  J.  The  plaintiff  was  insured 
by. the  defendant  corporation  against  bodily 
injury  sustained  through  external,  violent  and 
accidental  means,  by  a  written  contract  of  in- 
surance dated  October  11,  1892. 

The   contract  contained   this  provision: 
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"Written  noUce  shall  be  given  the  said  asso- 
datlon  at  \^est&eld,  Mass.,  within  ten  days 
of  the  date  of  the  accident  and  Injury  for 
vhlch  claim  to  Indemnity  or  benefit  Is  made, 
with  full  particulars  thereof,  including  a  state- 
oaent  of  the  time,  place,  and  cause  of  the  ac- 
cident, the  nature  of  the  Injury,  and  the  full 
name  and  address  of  the  insured  and  bene- 
ficiary; and,  unless  such  notice  and  statement 
it  received  as  aforesaid,  all  claim  to  indem- 
nity or  benefit  under  this  certificate  shall  be 
forfeited  to  the  association." 

On  November  24,  1893,  the  plaintiff  claims 
to  have  sustained  bodily  Injury  through  acci- 
dental means  so  as  to  be  entitled  to  the  tu- 
donnity  provided  In  the  contract  The  first 
written  notice  of  any  kind  given  to  the  asso- 
ciation was  a  letter  dated  March  6,  IS&i. 

The  defendant,  relying  upon  the  terms  of  Its 
contract,  claims  that  the  plaintiff  failed  to 
perfonu  one  of  the  conditions  of  the  contract, 
and  is  not  entitled  to  recover.  We  can  see 
no  answer  to  the  defendant's  position.  The 
condition  In  the  contract,  at  the  time  ttiat  It 
was  made,  was  a  valid  one.  "It  was  com- 
petent for  the  parties  to  make  the  agreement, 
and  they  are  bound  by  it."  Heywood  v. 
Accident  Ass'n,  85  Me.  289,  27  Atl.  154.  The 
accident  la  alleged  to  have  occurred  upon  No- 
Tonber  24,  1883.  No  written  notice  of  any 
kind  was  given  until  March  6,  foilowiug. 

The  act  of  the  leglslatare  approved  March 
17, 1883,  to  the  effect  that  no  such  stipulation 
In  an  accident  insurance  policy  which  limits 
the  time  within  wtilch  notice  shall  be  given  to 
a  period  less  than  60  days  (amended  In  1S95 
to  30  days)  after  the  accident  shall  be  valid, 
does  not  apply  to  a  contract  previously  made. 
No  legislative  act  can  make  Invalid  a  provi- 
sion In  an  existing  contract  otherwise  valid. 

Nor  did  the  defendant  In  any  way  waive  this 
provision  In  the  contract.  In  bis  reply  to  the 
idalntifTs  letter  of  March  6th,  the  defend- 
ant's secretary  says,  "Replying  to  same,  beg 
to  say  that  notice  should  have  been  sent  to 
this  office  wittiln  ten  days  of  the  happening 
of  accident.  In  accordance  with  the  contract, 
in  order  to  receive  recognition  by  the  board  of 
directors."  And  In  almost  every  subsequent 
communication  from  the  secretary  he  calls 
attention  to  the  fact  that  this  condition  had 
not  been  compiled  with.  The  whole  corre- 
spondence shows  that  the  association,  Instead 
of  waiving  tills  stipulation  In  the  contract,  in- 
tended to  rely  and  insist  upon  It,  and  distinct- 
ly said  so. 

But  the  plaintiff  testified  that  at  the  time  of 
making  this  appUcation  he  made  this  inquiry 
of  the  agent  taking  It:  "What  shall  I  do  In 
the  case  of  an  accident?"  and  that  the  agent 
replied:  "Employ  your  family  physician,  and 
notify  the  local  agent,  Mr.  Haskell."  He  fur- 
ther testifies  that  he  did  verbally  notl^  Mr. 
Haskell. 

It  U  difficult  to  believe  that  the  agent  in- 
tended or  that  the  plaintiff  supposed  that  this 
reply  was  a  part  of  the  contract  t)etween  the 
assured  and  the  association,  which  should 


have  a  controlling  effect  upon  the  plain  pro- 
visions of  the  written  contract  subsequently 
made. 

The  plaintiff  Is  bound  by  the  contract  He 
has  failed  to  perform  one  of  Its  requirements, 
and  according  to  Its  terms  has  forfeited  all 
claim  under  it 

Judgment  for  defendant. 


(MXa.  MS) 

ROBINSON  T.  PALMER  et  al. 

(Supreme  Jadidal  Court  of  Maine.    April  27, 
1897.) 

Wills— CoNTiNOSHT  Rexaikdbbs  —  Dbsionation 

or  BBNKriCIARIBS— PROFRUTT  UNniSPOSKD  OF. 

1.  A  remainder  Is  contingent  when  it  Is  so  lim- 
ited as  to  take  effect  to  a  person  not  In  esse,  or 
Dot  ascertained,  or  upon  an  event  which  may  nev- 
er happen,  or  may  not  happen  until  after  the  de- 
termination of  the  particular  estate.  It  is  con- 
tingent if  It  dependj  upon  the  happening  of  a 
contingent  event,  whether  the  estate  limited  as  a 
remainder  shall  ever  take  effect  at  all. 

2.  While  conrts  have  generally  adopted  the  rule 
of  construction  that  no  remainder  will  be  con- 
strued to  be  contingent  which  may,  consistently 
with  the  intention  of  the  testator,  be  deemed 
vestedj  It  is  equally  well  settled  that  in  the  inter- 
pretation of  wills  the  intention  of  the  testator 
must  control, 

8.  The  will  which  the  court  Is  asked  to  construe 
contained  this  clause:  "I  fdve  and  bequeath  to 
my  l>e]oTed  wife,  Elizabeth  J.  Ijeavitt,  ^1  my  es- 
tate, both  real  and  personal,  of  which  I  may  be 
possessed  at  the  time  of  my  decease,  for  her  use 
and  benefit  during  her  life,  and  at  her  decease, 
wtiatever  there  may  be  left  of  said  estate  or 
the  effect  of  the  same,  I  hereby  order  and  di- 
rect that  it  shall  t>e  apportioned  equally  among 
my  clilldpen,  to  wit,  Elizabeth  J.  Palmer,  William 
C.  Leavitt,  Samuel  K.  Leavitt,  and  Caroline 
M.  Croddard,  if  they  shall  be  living,  but  if 
they  or  any  of  them  shall  [dlel  previous  to 
the  fulfillment  of  this  or  the  oestn  of  my  wife, 
Elizabeth  J.  Leavitt,  then  his  or  her  portion  or 
share  in  said  estate  shall  descend  to  his  or  her 
children  for  their  use  and  benefit  forever." 

Held,  that  the  devise  to  the  testator's  four  chil- 
dren after  the  death  of  a  life  tenant  was  of  a 
contingent  remainder. 

4.  Also,  that  the  persons  who  were  to  take  this 
remainder  upon  the  termination  of  the  life  estate 
were  not  ascertained.  They  were  the  four  chil- 
dren named,  if  living,  Unui  the  termination  of 
the  precedent  estate  by  the  death  of  the  life  ten- 
ant,  it  was  Impossible  to  tell  who  would  take  un- 
der this  devise. 

5.  Three  of  the  testator's  eliildren  named  In 
the  clause  above  quoted  died  during  the  con- 
tinuation of  the  life  estate.  Two  of  them  left 
children,  and  one — Samuel  K.  LeavKt— left  a 
widow,  bis  sole  legatee,  but  no  children. 

BeltK  that  the  testator  created  a  contingency 
but  did  not  provide  for  it.  He  did  not  dispose  of 
one-fourth  of  the  remainder.  In  the  event  of  the 
death  of  Samuel  K.  without  rhildren.  And  that 
thiB  one-fourth  part  of  whatever  of  hig  estate 
was  left  by  the  ufe  tenant  at  her  death  must  be 
distributed  as  Intestate  estate  of  Thomas  C. 
lieavitt. 

6.  And  that,  although  Samuel  K,  took  no  In- 
terest under  the  will  of  his  father,  as  an  heir  of 
bis  father  he  took  one-fourth  of  the  one-fourth  of 
the  remainder  that  was  undisposed  of,  and  his 
widow,  as  his  sole  devisee  ana  legatee,  will  tw 
aitltled  to  his  share. 

(OffidaL) 

Report  from  supreme  Judicial  court,  Penob- 
scot county. 


Digitized  by 


Google 


IM 


88  ATLANTIC  BEPOBTBB. 


(Ma. 


Bin  In  equity  bj  Charles  A.  Robfnaui 
against  EUzabetb  J.  Talmer  and  others  tot 
the  ctHiatnictlon  of  a  wUL  Snlnnltted  on  re* 
port 

D.  F.  Davis  and  a  A.  Bailey,  foe  lOalntlff. 
F.  H.  Appleton,  H.  B.  Chaplin,  O.  J.  Hntch- 
ings,  H.  Lau^ldln,  and  D.  B.  Gould,  tot  de* 
fendants. 

WISWBLL,  J.  By  a  blU  In  eaulty,  submit- 
ted upon  bill  and  answers,  to  which  all  of  the 
persons  interested  are  parties,  the  court  Is 
asked  to  construe  the  wIU  of  Thomas  C.  Leav- 
itt  The  clause  of  the  will  about  which  the 
doubt  and  controversy  exists  Is  as  follows: 

"Second.  I  give  and  bequeath  to  my  beloved 
wife,  Elizabeth  J.  Leavltt,  all  my  estate,  both 
real  and  personal,  of  which  I  may  be  possess- 
ed at  the  time  of  my  decease,  for  her  use 
and  benefit  during  her  life,  and  at  her  de- 
cease, whatever  there  may  be  left  of  said  es- 
tate, or  the  effects  of  the  same,  I  hereby  order 
and  direct  that  It  shall  be  apportioned  equal- 
ly among  my  children,  to  wit.  Bllzabeth  J. 
Palmer,  William  C  Leavltt,  Samuel  K.  Lear- 
Itt,  and  Caroline  M.  Goddard,  if  they  shall  be 
living,  but  if  they  or  any  of  them  shall  [die] 
previous  to  the  fnllflllment  of  this  or  the  death 
of  my  wife,  Elizabeth  J.  Leavltt,  then  his  or 
her  portion  or  share  in  said  estate  shall  de- 
scend to  his  or  her  children  for  their  use  and 
benefit  forever." 

The  testatOT  died  February  1, 1869,  and  his 
will  was  duly  probated.  Elizabeth  J.  Leav- 
ltt, the  widow  and  life  tenant,  died  March  27, 
1886.  During  the  continuation  of  the  life  es- 
tate three  of  the  testator's  children  named  in 
•the  quoted  clause  died.  Two  of  them  left 
cbildrei),  and  one— Samuel  K.  Leavltt— left  s 
widow,  his  sole  legatee,  but  no  children. 

The  question  submitted  Is  whether  the  re- 
mainder after  the  death  of  the  life  tenant,  de- 
vised to  the  four  children,  was  vested  or  con- 
tingent. The  question  is  not  free  from  diffi- 
culty. It  undoabtedly  comes  very  close  to 
the  dividing  line,  and  many  authorities  may 
be  and  are  cited  upon  each  side  of  the  con- 
tention; but  we  are  inclined  to  the  opinion 
that,  in  accordance  with  the  rule  which  has 
been  laid  down  by  the  authtwltles  in  this 
state,  the  devise  must  be  construed  to  be  a 
contingent,  rather  than  a  vested,  remainder. 
For  while  It  is  true  that  courts  have  very  gen- 
erally adopted  the  ryle  of  construction  that 
no  remainder  will  be  construed  to  be  contin- 
gent which  may,  ctmaistently  with  the  Inten- 
tion of  the  testator,  be  deemed  vested,  it  is 
equally  well  settled  that  In  the  Interpretation 
of  wills  the  Intentim  of  the  testator,  must 
CMitrol. 

A  remainder  Is  contingent  when  It  Is  so  lim- 
ited as  to  take  effect  to  a  person  not  In  esse, 
or  not  ascertained,  or  upon  an  event  which 
may  never  happen  or  may  not  happen  until 
after  the  determination  of  the  particular  es- 
tate. It  is  contingent  if  it  depends  upon  the 
happening  ot  a  contingent  event  whether  the 


estate  limited  as  a  remainder  sbaii  ever  take 
effect  at  alL  Woodman  v.  Woodman,  88 
Me.  128,  36  AtL  1037. 

The  persons  who  were  to  take  this  remain- 
der upon  the  termination  of  the  life  estate 
were  not  ascertained.  They  were  the  four 
children  named,  if  livhig.  Until  the  termina- 
tion of  the  precedent  estate  by  the  death  of 
the  life  tenant.  It  was  Impossible  to  tell  who 
would  take  under  this  devise.  The  estate  was 
so  limited  that  its  vesting  depended  upon  a 
contingency.  The  testator  used  language 
commonly  employed  for  the  purpose  of  ex- 
pressing an  Intention  that  the  vesting  of  the 
remainder  was  to  depend  upon  the  contingen- 
cy. 

It  is  true  that  when  it  is  doubtful  whether 
the  words  ot  c(mttngency  applied  to  the  gift 
Itself  or  to  the  time  of  enjoyment  they  will 
be  construed  as  ac^Iylng  to  the  latter.  But 
we  think  that  no  such  doubt  exists  as  to  this 
win.  The  phraseology  of  the  wUl,  "and  at 
her  decease  whatever  there  may  be  left  of 
said  estate,"  shows  that  the  apportlnunent 
therein  provided  for  was  to  take  place  at  the 
death  of  the  life  tenant  among  the  children 
then  living  and  the  issue  of  deceased  children. 
Although  the  word  "then,'*  referring  to  the 
time  of  the  death  of  the  life  tenant,  and  to 
which  word  considerable  weight  has  been  giv- 
en In  many  of  the  decided  cases,  was  not 
used,  the  whole  language  is  certainly  equiva- 
lent thereto. 

The  case  is  almost  identical  with  that  of 
Hunt  V.  Hall,  37  Me.  363.  In  that  case  the 
language  of  the  devise  was:  "After  the  de- 
cease of  my  dear  wife,  my  will  is  that  my  ex- 
ecutor hereafter  named  cause  an  equal  divi- 
sion to  be  made  among  all  my  children  and 
the  heirs  of  such  as  may  then  be  deceased." 
This  was  held  to  create  a  contingent  remain- 
der, because  the  persons  who  were  to  take 
were  not  those  living  at  the  death  of  the  tes- 
tator, but  such  of  the  children  as  should  be 
living,  and  the  heirs  of  deceased  children,  at 
the  time  of  the  termination  of  the  precedent 
estate;  and  that  until  that  time  there  was  a 
contingency  and  uncertainty  as  to  the  persons 
who  would  take  the  estate.  The  reasons  are 
equally  applicable  to  the  case  under  considera- 
tion. The  persons  who  were  to  take  were 
left  uncertain.  They  might  be  or  they  might 
not  be  In  existence  during  the  continuation 
of  the  life  estate;  and.  so  far  as  this  uncer- 
tainty Is  concerned,  the  word  "heirs"  in  the 
case  of  Hunt  v.  Hall  is  identical  in  meaning 
with  the  word  "children"  In  this  case.  This 
case  has  been  frequently  cited  and  affirmed 
In  later  opinions  of  the  court 

In  Lelghton  v.  Leighton,  58  Me.  53,  where  a 
different  conclusion  was  reached,  the  court.  Id 
referring  to  Hunt  v.  Hall,  supra,  and  to  Ol- 
ney  v.  HuU,  21  Pick.  311,  said:  "In  both  these 
cases  the  remainder  was  limited  to  dubious 
and  uncertahi  persons,  and  was  held  to  be 
contingent.    Not  so  In  the  case  at  bar." 

In  Read  v.  Fo^,  60  Me.  479,  where  a  con- 
veyance was  to  a  daughter  **for  her  use  and 
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benefit  dnrlng  ber  lifetime,  and  after  her  de- 
cease to  ber  legal  heirs."  the  remainder  was 
held  to  be  contingent,  because  those  who 
would  take  the  remainder  were  the  heirs  at 
the  Ufe  tenant  at<tier  decease,  and  they  might 
tie  different  Indlvldaals  at  different  periods  of 
time  daring  the  continuance  of  the  Ufe  estate. 
The  cases  of  Hunt  t.  Hall  and  Read  t.  Fogg 
ire  dted  with  approval  in  Spear  t.  Fogg;  87 
He.  132,  32  XtL  701. 

"Diere  are  cases  of  high  authority  which 
bcdd  that  an  estate  limited  upon  a  contlngen* 
cy,  to  which  the  effect  ct  a  condition  subse* 
qnent  Is  given,  vests  at  once,  subject  to  be  de- 
vested upon  the  happening  of  the  contingency. 
Thus  In  Blanchard  v.  Blanchard,  1  Allen,  2^ 
vbere  a  testator  devised  to  his  wife  all  uie 
Income  of  his  real  and  personal  property  dur^ 
log  her  natural  life,  and  to  five  of  his  children 
ill  the  pr(^>erty  that  might  be  left  at  the 
,  death  of  his  wife,  to  be  divided  equally  among 
tbem,  and  In  a  subsequent  clause  provided 
that.  If  any  of  the  five  children  died  bef<»« 
his  wife,  then  the  property  should  be  divided 
equally  between  the  snrvlTors,  the  court  held 
that  the  remalndw  was  vested,  laying  stress 
upon  the  tnct  that  tiiere  were  no  words  of 
contingency,  such  as,  "If  they  shall  be  Uvlng 
It  her  death,"  or  '*to  such  of  them  as  shail 
be  Uvli^"  the  usual  language  used  for  the 
purpose  of  showing  that  a  contingency  was 
Intoided.  The  court  held  that  this  could  be 
regarded  as  a  devise  In  fee  to  the  five  chil- 
dren, subject  to  be  devested  upon  a  condition 
■nbsequent 

Generally,  in  the  cases  where  this  doctrine 
his  been  upheld,  it  will  be  noticed  that  the 
ooDdltion  is  added  as  a  separate  clause  after 
words  which  have  already  given  a  vested  In- 
terest. In  Ducker  v.  Bumham,  146  ill.  U,  34 
N.  B.  668.  It  Is  said:  "Whether  the  condlUon 
is  really  precedent  or  subsequent  will  depend 
upon  whether  It  is  Incorporated  into  the  gift 
to,  or  description  of,  the  remainder-man,  or  Is 
added  as  a  separate  clause  afterwards,  which 
WOTds  have  already  ^ven  a  vested  interest" 

In  Blanchard  v.  Blanchard,  supra,  the  gift 
iDd  the  description  of  the  remalnder-m«i  were 
tofflcient  to  make  the  remainder  vested,  and 
the  condition  was  added  In  a  separate  clause 
after  the  words  wbSdh  bad  already  givot  a 
vested  interest 

And  80,  also,  in  Lenz  v.  Prescott,  144  Mass: 
fi05, 11  N.  B.  923,  the  devise  was  unqualified. 
The  c<uidtti(ni  was  not  incorporated  Into  the 
gift,  or  the  descriptl<Hi  of  the  remainder-men, 
but  was  added  in  a  later  clause^ 

And  this  is  also  tme  in  McArthur  v.  Scott, 
118  n.  S.  340,  6  Sup.  Ot  6D2.  The  language 
of  the  <efltator  in  this  case  was:  "It  Is  my 
further  will  and  direction  that  after  the  de- 
cease of  all  of  my  children  now  living,  and 
when  and  as  soon  as  'the  youngest  or  last 
grandchild  in  the  next  preceding  clause  but 
MM  of  this  will  designated  and  described  shall 
arrive  at  the  age  of  twenty-<»ie  years,  all  my 
kndB"  in  question  "shall  be  Inherited  and 
•qnatty  dlWded  between  my  grandchildren 


per  capita,  the  lawful  issue  of  my  said  sons 
and  daughters."  And  later,  In  the  same  para- 
graph, it  is  provided,  "But  It  Is  to  be  under- 
htood  to  be  my  will  and  direction  that  If  any 
grandchild  aforesaid  shall  have  died  before 
said  final  division  la  made,  leavltug  a  child  or 
children  lawfully  begotten,  such  child  or  chi^ 
dren  shall  take  and  receive  per  stirpes  (to  be 
equally  divided  between  them)  the  share  of 
my  said  estate,  both  real  and  personal,  which 
the  parent  of  such  deceased  child  or  children 
would  have  been  uititled  to  have  and  receive 
if  living  at  the  time  of  such  final  distribution." 
It  Is  said  in  the  opinion  of  the  court:  "This 
gift  is  not  to  such  grandchildren  only  as  shall 
be  living  at  the  expiration  of  the  particular 
estate,  but  it  Is  to  my  'grandehUdren  per  capi- 
ta, the  lawful  issue  of  my  said  sons  and 
daughters,'— words  of  description  appn^rlate 
to  designate  all  such  grandchildren.  •  •  • 
The  remainder,  being  vested  according  to  the 
legal  meaning  of  the  wcHrds  of  gift,  is  not  to 
be  held  contingent  by  virtue  of  subsequent 
provisions  of  the  will,  unless  those  provlsimu 
necessarily  require  M.  The  subsequent  provi- 
sions of  this  will  had  other  objects." 

In  Moore  v.  Lyons,  25  Wend.  119,— a  case 
frequently  cited,  and  relied  upon  by,  counsel 
in  this  case  In  support  of  the  contention  that 
the  remainder  was  vested,— the  court  held 
that  a  devise  to  one  for  life,  and  from  and 
after  liIs  death  to  three  others,  or  to  the  eta- 
vivors  or  survivor  of  them,  gave  a  vested  In- 
terest to  the  remainder-men  at  the  time  of 
the  testator's  death,  construing  the  words  of 
survivorship  to  refer  to  the  deaitb  of  the  tes- 
tator,  and  not  to  tfae  deaOi  of  tbe  tenant  tor 
life. 

But  this  case  must  be  distinguished  from  ' 
these  last  referred  to.  Here  the  condition  Is 
a  part  of  the  description  of  the  remainder^ 
men;  and  tbe  vwy  phrases,  the  absence  of 
which  are  commented  upon  In  Blanchard  t. 
Blanchard,  supra,  were  used  In  the  will  un- 
der conslderatlcm.  NoPf  as  we  have  seen,  can 
the  Words  of  contingency  in  this  will  be  con- 
strued as  referring  to  the  time  of  the  death 
of  the  testator.  This,  being  a  contingent  re- 
mainder, did  not  vest  In  Sama«I  E.  Leavltt, 
and  he,  having  died  befcae  the  termination 
of  the  life  estate,  took  no  Interest,  under  the 
wlU,  which  he  could  devise. 

The  testator  created  a  contingency,  but  did 
not  provide  for  it  He  did  not  dispose  of  one- 
fourth  of  the  remainder,  in  tbe  event  of  the 
death  of  Samuel  E.  without  chlldr^  This 
one-fourtb  part,  then,  of  whatever  of  his  es- 
tate was  left  by  his  widow,  the  life  tenant, 
at  her  death,  must  be  distributed  as  Intestate 
estate  of  Thomas  O.  Leavltt.  Spear  v.  Fogg, 
supra. 

But,  although  Samuel  K.  took  no  Interest 
under  the  will  of  his  father,  as  an  heir  of' 
his  father  he  took  one-fourth  of  the  one-fourth 
of  the  remainder  that  was  undisposed  ott 
and  his  widow,  as  his  scrie  devisee  and  lega* 
tec,  will  be  entitled  to  his  share. 

The  blU  alleges  that  certain  properly  and 
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property  rights  were  left  by  the  s^d  Eliza- 
beth J.  Leavltt.  standing  In  her  own  name, 
without  any  qualification  or  designation  as 
to  the  nature  of  her  holdings,  or  the  source 
from  which  the  same  was  derived.  The  com- 
plainant alleges  upon  Information  and  belief 
that  the  property  left  as  aforesaid  was  the 
estate  of  Thomas  C.  Leavltt,  or  the  proceeds 
thereof  held  by  Elizabeth  3.  Leavltt  as  life 
tenant.  And  the  complainant,  who  is  admin- 
istrator of  the  estates  both  of  Elizabeth  J. 
and  Thomas  C.  Learitt,  asks  the  court  wheth- 
er the  property  shall  be  administered  and  dis- 
tilbuted  as  intestate  property  of  Elizabeth  J. 
LeavltH;  or  nnder  the  will  of  nuxnas  0.  Leav- 
Itt 

Although  these  allegations  are  admitted  In 
the  answers,  upon  information  and  belief,  we 
do  not  think  that  they  are  sufficiently  definite 
for  the  court  to  authoritatively  determhie  this 
question.  It  may  be  sufficient,  however,  to 
say.  If  the  pK>perty  mentioned  in  the  bUl  was 
the  estate  of  Thomas  C,  or  the  proceeds 
thereof,  and  hdd  by  Ellzabeb  J.,  as  llfe-tea- 
ant,  thait  It  must  be  administered  and  distrib- 
uted as  the  property  and  estate  of  Thomas  G. 
Leavltt,  three-fourths  In  accordance  with  the 
will,  and  one-fourth  as  Intestate  jwopertr. 

Decree  accordingly. 


(»  He.  UQ 

BKSTROM  T.  HALL  et  aL 

(Snprenw  Jndidal  Court  of  Maine.    April  15, 

1897.) 

HORTOIOB— FiXTDKBS— TrOVBB—DaVASBS. 

1.  Fixtures  actually  or  constmetivelr  annexed 
to  the  realty  after  the  execution  of  a  mortgage  of 
the  real  estate  become  a  part  of  the  mortgage  se- 
curity, and,  while  the  mortgage  la  in  force,  cannot 
be  removed  or  otherwise  duposed  of  by  the  mort- 
gagor, or  by  one  claiming  under  him,  wi^out  tiie 
consent  of  the  mortgagee. 

2.  A  mortgagor  of  real  estate  Id  possession  can- 
not, without  consent  of  the  mortgagee,  give  a 
third  party  authority  to  erect  buudiDgs  on  the 
mortgaged  property,  so  that  such  third  party  can 
hold  the  bnildmgB  against  the  mortgagee  or  his 
assignee. 

8.  In  an  action  of  trover  the  question  ia  not 
who  has  tiie  better  title  as  between  the  plalntiGE 
and  defendant.  It  is  incumbent  upon  the  plaintiff 
to  prove  property  in  the  articles  sued  for.  This 
Is  because  the  measure  of  damages  In  an  action  of 
trover  Is  the  value  of  th«  article  at  the  time  of 
the  conversion,  and  also  because  the  recovery  of 
a  judgment  and  Its  satlRfscdon  transfer  the  title 
to  the  defendant. 

4.  When,  by  reason  of  erroneous  luatnictions, 
made  for  the  (turpose  of  giving  progress  to  the 
case,  the  plaintiff  recovers  a  veraict  covering  sev- 
eral items  which  he  Is  not  entitled  to,  but  the 
amounts  are  made  certain  in  spedal  findings  by 
the  jury,  exceptions  will  be  overruled,  if  the 
I^aEntiff  will  remit  the  aggregate  of  such  amounts. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Hancock  county. 

Trover  by  Katie  A.  Bkstrom  against  the 
Standard  Granite  Company,  Cyrus  J.  Hall, 
and  others.  Verdict  for  $607.66.  Included 
In  the  verdict,  according  to  the  Jurors'  an- 
swers to  special  questions  framed  by  the 


presiding  Justice,  were  the  f<^owing  items: 
"Oarr  boarding  house,"  valued  at  |300; 
"small  house  oi)  quarry,"  valued  at  $50; 
"house  on  land  of  Mrs.  O'Dell,"  valued  at 
$102. 

The  plaintiff  claimed  title  to  these  three 
houses  as  her  personal  property,  and  that 
they  had  been  converted  by  defendants  to 
their  own  use.  Defendants  claimed  that  the 
houses  were  real  estate  (that  Is,  the  "Carr 
boarding  house"  and  "small  house  on  quar- 
ry"), and  that  title  to  these  two  houses  was 
in  defendant  the  Standard  Granite  Company, 
by  virtue  of  a  deed  of  the  land  upon  which 
they  stood,  from  one  Carr,  and  an  assign- 
ment and  foreclosure  of  a  mortgage  upon 
the  same  land,  which  nuntgage  had  also 
been  given  by  Oarr. 

These  two  houses  were  built  upon  the  land 
by  the  plaintiff  with  Carr's  consent,  after 
the  mortgage  by  Carr  to  Newman,  and  with 
the  understanding,  between  the  plaintiff  and 
Carr,  that  they  were  to  be  and  remain  the 
property  of  the  plaintUt.  Defendants  except 
Overruled  on  conditions. 

H.  E.  Hamlin,  for  plaintiff.  A.  W.  King 
and  O.  F.  Fellows,  for  defendants. 

WISWELL,  J.  The  plaintiff  sued  for  the 
conversion  of,  among  other  things,  "one 
house  known  as  the  Carr  boarding  house," 
and  "one  small  house  on  the  quarry."  The 
plaintiff  claimed  and  Introduced  evidence 
tending  to  show  that  these  houses  were  built 
by  her  upon  the  land  of  one  Oarr,  with  the 
permission  of  the  landowner,  and  und«  an 
arrangement  with  him  that  the  houses  were 
to  be  hers. 

But  the  land  upon  which  these  houses 
were  built  was  Bubjei:t  to  a  mortgage  to  one 
Newman,  of  whom  Oarr  had  bought,  given 
upon  the  same  day  as  the  conveyance  to 
Carr.  Newman  commenced  a  foreclosure  of 
the  mortgage,  and,  before  the  time  of  re- 
demption bad  expired,  assigned  It  to  the  de- 
fendants Hall.  Warren,  and  Mixer,  who  sub- 
sequently conveyed  the  same  property  to  the 
defendant  c<Hi)oratIon,  the  Standard  Granite 
Company.  The  defendants  were  in  posses- 
sion of  the  real  estate  under  a  deed  from 
Carr,  and  under  the  assignment  of  the  mort- 
gage from  Newman. 

The  houses  were  both  built  after  the  exe- 
cution of  the  mortgage  to  Newman,  and 
while  It  was  held  by  him.  There  was  no  evi- 
dence Introduced  in  the  case  of  any  agree- 
ment, arrangement,  or  understanding  of  any 
kind  between  the  plaintiff  and  the  mortgagee 
In  regard  to  the  building  of  these  houses, 
nor  was  It  claimed  by  the  plaintiff  that, there 
was  any  such  arrangement 

Counsel  toe  defendants  requested  this  In- 
struction: "That  these  defendants  are  not 
liable  In  this  action  for  the  buildings  describ- 
ed In  the  writ  as  the  Carr  boarding  house, 
nor  for  the  litQe  house  described  In  the  writ 
as  on  the  Carr  quarry,  because  the  title  to 


Digitized  by 


Google 


BKSTBOM  T.  HALL. 


lOT 


tbose  houses  Is  la  the  defendants,  by  Tirtue 
of  the  mortgage  from  Carr  to  Newman,  giv- 
en before  the  buildings  were  built;  tbere  be- 
ing no  evidence  in  this  case  that  those  bnlld- 
ings  were  built  upon  the  land  covered  by 
the  mortgage  by  the  consent  of  the  mort- 
gagee." 

The  presiding  Justice  refused  to  give  this 
Instruction,  but,  In  order  to  give  progress  to 
the  case,  instructed  the  jury  as  follows:  "It 
U  enough  if  Mr,  Carr,  who  was  the  mort- 
gagor and  In  possession,  agreed  to  it,  the 
building  having  been  put  on  after  the  mort- 
gage. •  •  •  Therefore,  I  wish  you  to  un- 
derstand distinctly  that  I  rule  that  Mrs.  Ek- 
strom  Is  not  bound  to  show  that  the  mort- 
gagee consented  to  this  arrangement  It  Is 
enough  for  her  to  show  .that  Mr.  Carr,  the 
mortgage  in  possesBloii,  did  consent  to  It,  If 
he  did." 

The  effect  of  tliis  instruction  was  that  a 
mortgagor  In  possession  can  give  a  third  par- 
ty authority  to  erect  buildings  on  the  mort- 
gaged property,  witliout  the  consent  of  the 
mor^agee.  so  that  such  third  party  can  hold 
the  buildings  against  the  mortgagee  or  his 
assigoee.   This  Is  not  the  law. 

Fi:ctures  actually  or  constructively  annex- 
ed to  the  realty  after  the  execution  of  a 
mortgage  of  the  real  estate  become  a  part  of 
the  mortgage  security,  and,  while  the  mort- 
gage Is  in  force,  cannot  be  removed  or  other- 
wise disposed  of  by  the  mortgagor,  or  t>y 
one  claiming  under  him,  without  the  con- 
sent of  the  mortgagee.  Wight  v.  Gray,  73 
Me.  297.  The  precise  question  here  involved 
was  decided  In  the  case  cited.  In  that  case 
the  buitding  In  controversy  was  erected  up- 
on mortgaged  premises,  by  the  husband  of 
the  mortgagor,  with  her  consent,  but  without 
the  consent  of  the  mortgagee.  The  court 
held  that,  as  to  the  mortgagee,  the  building 
was  a  part  of  the  realty. 

In  Meagher  t.  Hayes,  152  Mass.  22S,  25  N. 
E.  106,  It  was  decided  that  a  building  put 
upon  mortgaged  land  by  the  consent  of  the 
mortgagor,  but  without  the  consent  of  the 
mortgagee,  was  clearly,  as  to  the  mortgagee, 
a  part  of  the  realty.  Numerous  other  cases 
to  the  same  effect  might  be  cited. 

In  snch  cases  the  question  must  be  deter- 
mined by  the  rule  which  prevails  between 
mortgagor  and  mortgagee,  and  not  by  that 
which  prevails  between  landlord  and  ten- 
ant  Wight  V.  Gray,  supra. 

It  is  contended  by  the  counsel  for  the  plain- 
tiff that  the  rule  does  not  apply  to  the  pres- 
ent case,  because  of  the  temporary  charac- 
ter of  the  buildings,  and  the  manner  in 
which  they  were  annexed  to  the  soli.  Of 
this  the  case  discloses  notliing,  but  it  was 
the  evident  intention  of  the  court  in  giving 
these  explicit  instructions,  to  reserve  the 
precise  qaestion  which  we  have  discussed,  as 
to  wlietber  buildings  erected  by  third  per- 
sons upon  mortgaged  premises,  with  the  con- 
sent of  the  mortgagor,  but  without  the  con- 
sent of  the  mortgagee,  remain  the  personal 


property  of  the  builder,  without  regard  to 
the  character  of  the  buildings  or  the  manner 
In  whlpb  they  are  annexed  to  the  soil. 

Another  of  the  articles  sued  for  In  the 
plaintiff's  writ  was  a  house  described  as 
"one  house  on  land  of  Mrs.  O'Dell."  The 
land  on  which  this  house  was  built  was  own- 
ed by  one  Mrs.  O'Dell.  The  plaintiff  claimed 
that  she  bought  the  bouse  of  two  men  who 
were  living  In  It  There  was  no  evidence  In- 
troduced that  It  was  built  on  this  land  by  the 
permission  or  with  the  consent  of  the  land- 
owner. The  defendants  did  not  claim  this 
house  as  belonging  to  any  real  estate  of 
theirs.  Counsel  for  defendants  requested 
these  Instructions:  "That  the  plaintiff  can- 
not recover  In  this  action  for  the  house  de- 
scribed in  the  writ  as  on  the  O'Dell  land, 
I)ecause  said  house  Is  real  estate;  that  If 
the  O'Dell  house  was  built  without  the  con- 
sent of  the  owner  of  the  land.  It  became  real 
estate." 

The  presiding  Justice  declined  to  give  these 
Instructions,  but  did  Instruct  the  Jury  as  fol- 
lows: "Therefore  I  rule  that  It  does  not 
matter  to  them  [the  defendants]  whether  or 
not  Mrs.  Ekatrom  tiad  any  agreement  with 
Mrs.  O'Dell  or  not  inasmuch  as  they  [the 
defendants]  claim  It  as  personal  property, 
and  do  not  own  the  land  on  which  it  standis, 
and  do  not  claim  that  they  do.  It  is  not  for 
them  to  ash  Mrs.  Ekstrom  to  show  the  sepa- 
ration of  the  house  from  the  land,  because 
they  themselves  have  taken  It  as  personal 
pro[>erty.  Therefore  the  simple  question  for 
you  Is.  as  between  these  parties,  which  owns 
the  house  on  the  O'Dell  land?  Is  Mrs. 
Eikstrom's  title  to  the  house  on  the  O'Dell 
land  better  than  the  title  of  these  defend- 
ants? Did  she  acquire  a  title  first?  If  she 
got  the  title  first  and  has  not  parted  with 
It  of  course  'It  is  a  better  title  than  theirs." 

We  think  that  tbla  instruction  was  also 
erroneous.  In  an  action  of  trover  the  ques- 
tion is  not  who  has  the  better  title  as  be- 
tween the  plaintiff  and  defendant  It  Is  in- 
cumbent upon  the  plaintiff  to  prove  property 
in  the  articles  sued  for.  This  Is  because  the 
measure  of  damages  In  an  action  of  trover 
Is  the  value  of  the  article  at  the  time  of  the 
conversion,  and  also  because  the  recovery  of 
a  Judgment  and  its  satisfaction  transfer  the 
title  to  the  defendant.  If  this  were  not  ao^ 
the  unjust  and  Inequitable  result  would  fol- 
low that  a  defendant  after  he  had  satisfied 
a  Judgment  for  the  full  value  of  personal 
property  converted  by  him,  in  favor  of  a 
plaintiff  who  merely  had  a  better  right  to 
the  property  than  the  defendant  had,  would 
still  be  liable  to  the  actual  owner  for  the 
same  conversion,  and  according  to  the  aame 
measure  of  damages. 

To  maintain  the  action  of  trover,  It  Is  nec- 
essary that  the  plaintiff  should  appear  to  be 
the  legal  owner  of  the  goods,  and  entitled  to 
the  possession  of  them.  Haskell  v.  Jones, 
24  Me.  222. 

"The  cases  cited  In  argument  for  the  de- 
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fendants  estabHsb  the  posIUon  that  the  de- 
fendant In  an  action  of  trover  may  prove 
tliat  the  tiUe  to  the  pnq^erQr  claimed  was. 
when  the  suit  was  commenced,  In  a  third 
person,  and  thus  defeat  the  action.  If  be 
could  not,  he  might  subsequently  be  com- 
pelled to  pay  for  the  same  property  again  to 
such  third  person,  he  being  a  stranger  to  the 
first  suit."   Clapp  t.  GUdden,  39  Me.  448. 

This  house  was  on  the  land  of  another. 
Unless  it  was  built  with  the  landowner's 
permission,  it  was  a  part  of  the  realty,  and 
the  property  of  the  owner  of  the  land.  The 
plaintiff  failed,  to  show  such  permission,  or 
that  the  house  was  built  under  any  circum- 
stances which  would  make  It  a  personal 
chattel.  The  plalntitr  therefore  cannot  re- 
cover for  its  conversion  for  two  reasons: 
She  was  not  the  owner  of  it;  trover  only 
lies  for  tbe  conversion  of  chattels. 

The  amounts  allowed  by  the  jury  for  tiiese 
three  buildings,  and  included  in  their  gen- 
eral verdict,  are  made  certain  by  the  jury's 
answers  to  special  questions  submitted  by 
the  court.  These  amounts  aggregate  $452. 
If  the  plaintiff  will  remit  this  sum,  the  ex- 
ceptions will  be  ovemiled;  otherwise,  they 
will  be  sustained.  The  entry  will  be: 

Exceptions  overruled  if  the  plaintiff,  with- 
in 30  days  after  the  receipt  of  the  rescript 
by  the  clerk,  will  remit  the  sum  of  $452,  as 
of  the  date  of  tbe  verdict;  otherwise  ex- 
ertions sustained. 


(90  He.  1»S) 

PALMER  T.  PENOBSCOT  LUBfBBRINO 
ASS'N. 

(Supreme  Jodldal  Court  of  Ifidne.    AprD  16, 
1897.) 

NBauouoB— RArriHO  I<o(m— Dahasis— 

EVIDIHOB. 

1.  A  juiy  found  that  the  plaintiff  sustained  dam- 
ages in  the  sum  of  $2,899.02  by  reason  of  tbe  de- 
fendant's failure  to  exercise  reasonable  diligence 
in  raftiDg  and  deliTerlox  bis  logs  In  the  spring 
and  summer  of  1898.  Edd.,  that  it  was  the  duty 
of  the  defendant  cor^Mration  to  exercise  that  care, 
diligence,  and  foresight  which  persons  of  rea- 
sonable and  ordinary  prudence,  capacity,  and  dis- 
cretion usually  exercise  under  like  circumstances, 
having  due  regard  to  the  rights  and  interests  ox 
all  persons  likely  to  be  affected  by  their  acts. 

2.  Actual  notice  of  the  existing  conditions,  giv- 
en by  Uie  letter  of  a  director  to  the  president  of 
dw  coiDpany,  is  obviously  a  relevant  fact,  and  one 
of  the  tests  of  diligence,  and  therefore  admissible 
In  evidence. 

3.  The  difference  between  the  "real  market  pri- 
ces" at  the  time  tbe  plaintiff  actually  received 
his  logs  and  tbe  time  when  he  should  have  re- 
ceived them  is  the  measure  of  damages  which 
the  plaintiff  Is  entitled  to  recover.  Toe  rule  is 
based  on  the  principle  of  just  compensation,  and 
la  designed  to  give  tbe  aggrieved  party  an  exact 
eaoivalent  fo-  tbe  damages  sostamed.  Eeld,  in 
this  case,  that  the  rights  of  the  defendant  were 
carefully  guarded  by  adequate  Instructions  re- 
specting any  temporary  or  special  prices  which 
might  be  occauoned  by  the  sale  of  small  lota  or 
other  peculiar  drcumstances. 

4.  Where  there  is  no  indication  of  prejudice  or 
n^Hireheusion  on  the  part  of  the  jury,  and  no 


valid  reason  Is  apparent  for  disturbing  Hie  verdict, 
it  will  not  be  set  aside. 
(Official.) 

Exceptions  from  supreme  judicial  court,  Pe- 
nobscot county. 

Action  by  Charles  F.  Palmar  against  the  Pe- 
nobscot Lumbering  Association  to  recover  dam- 
ages for  neglig^ce  in  the  management  of  the 
plaintiff's  logs  which  came  into  the  Penobecot 
boom  In  the  spring  of  1898.  Verdict  tar  i^aln- 
tlff.  Defendant  exc^pti^  and  mom  tta  new 
trlaL  Oremited. 

The  plaintiff,  in  his  writ;  set  oat  four  sq^arate 
claims,  in  substance  as  foUowa: 

First  That  tbe  defendant  company  neglected 
to  have  Its  booms  in  pmpec  omditlon,  and  nes- 
lected  to  care  for  his  log^  so  that  the  logs  es- 
caped, went  down  thb  river,  and.ware  loet  He 
claims  tbe  loss  of  about  400.000  feet  of  logs,  of 
value  of  about  V4>000. 

Second.  That  1^  reason  of  swdi  netflseiice 
about  72,000  feet  escaped,  and  he  was  put  to 
ttfe  expense  of  9400  In  Peking  theni  vfi  and 
aecurlDg  tbem. 

Third.  That  the  defoidant  wroiigfd]7  nfted 
tbe  plaintiff's  logs  with  logs  of  othw  penons, 
and  plaintiff  was  put  to  the  ejq^ense  ot  $204  In 
separating  his  logs  from  logs  ot  other  per- 
sons. 

Fourth.  That  (he  defendant  did  uotseastHULbly 
Taft  the  plaintiff's  logs  out  of  tbe  booms,  espe- 
cially those  which  came  into  the  booms  In  tbe ' 
early  part  of  tbe  seasoa  and  he  suffered  great 
loss,  to  wit,  f 10,000,  there  having  being  a  falling 
off  in  the  price  of  logs  from  the  early  season's 
price  to  the  prices  of  the  later  part  of  the  season 
and  tbe  next  year. 

The  presiding  judge  Instructed  the  jury  to 
render  special  findings  on  each  of  these  claims, 
and  thc^  returned  a  verdict  of  (2,899.02  as 
the  damages  from  defendant's  negligence  In  the 
rafting  of  logs  as  set  out  In  the  last  claim  of 
plaintiff's  writ. 

Upon  the  question  of  damages  the  presldtng 
justice  bistructed  the  jmy  as  follows:  '*It  is 
claimed  on  the  part  of  the  plaintiff  that  there 
has  been  evidence  snfllclent  to  satisfy  you  that 
up  to  July  6th  a  fair  market  price  for  logs  of 
that  character  was  $11.50  to  $11.75,  varying  a 
little.  But  the  defense  says  that  this  was  a 
special  price  by  reason  of  special  and  peculiar 
chxrumstances;  that  it  was  because  of  the  fact 
that  only  a  few  logs  were  coming,  and.  many 
logs  were  wanted,  but  that,  if  tbe  great  mass 
of  the  l<^  had  been  turned  out  suddenly,  or 
with  great  rapidity,  at  that  time,  the  price 
wotild  have  dropped;  that  it  was  a  temporarj- 
price,  affected  by  peculiar  and  temporary  rea- 
sons, and  was  not  the  market  price  on  which 
you  should  base  your  computations.  If  It  is 
tiHe,  gentlemen,  that  that  was  only  a  special 
price  by  reason  of  tbe  peculiar  situation  at  that 
particular  time,  although  the  plaintiff  might 
have  sold  a  lai^  quantity  of  his  logs  If  he 
could' have  had  them  all  at  that  time,  stlH  be 
was  not  entitled  to  his  logs  any  taster  fb&ri 
anybody  else  was  entitled  to  their  logs,  with- 
out partiality,  taking  them  as  th^  came,  driv- 
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log  them  to  the  gap,  through  the  gap,  and  raft^ 
tog  them.  So,  then,  If  yon  come  to  this  ques- 
tion of  damages,  It  Is  tor  you  to  say  how  much 
vu  this  special  price  of  $11JS0  to  $11.75  prior 
to  July  6th  affected,  because,  so  far  as  It  was 
affected,  you  should  consider  it  in  yoor  compu- 
titlona. 

"Now,  next,  did  the  market  drop  then,  and, 
tf  80,  how  much?  Yon  see  It  is  a  matter  re- 
ijnlrlng  the  carefulleet  consideration  and  com- 
pQtation  to  get  an  accurate  result.  How  much 
did  the  market  drop?  How  long  was  this 
plaintiff  delayed  longer  than  he  should  have 
been?  Yon  appreciate,  of  course,  that  If  there 
bad  beea  bnt  one  mark  of  logs  on  the  river,  and 
tt-iB.  of  course,  had  been  Mr.  Palmer's,  or  any- 
body's else,  that  person  conld  hare  gotten  them 
there  so  fast  as  the  river  would  have  brought 
them,  and  there  would  have  been  no  conflict 
between  him  and  anybody  else;  bnt,  Inasmuch 
as  numerous  others  had  numerous  marks  of 
kgs  m  the  river,  they  were^all  entitled  to  equal 
and  OHicjrrrat  rights,  and  each  must  give  way 
to  the  other  so  that  they  conld  all  exercise  th^ 
to  the  extent  possible  under  the  clrcimistances. 

"[W^  gentlemen,  I  give  yon  this  general 
role:  that  If,  by  reason  of  the  neglect  of  this 
corporation  to  exercise  reasonable  diligence,  In 
view  of  the  whole  situation,  in  obtaining,  raft- 
taig.  and  dellvo^ng  logs,  this  plalntUTs  logs 
were  unreasonably  d^yed,  and  that  during 
the  period  of  that  unreasonable  delay  there 
was  a  drop  in  the  real  market  price  so  that 
between  the  time  when  Mr.  Palmer  ought  to 
have  had  his  logs  and  the  time  when  be  did 
have  them  there  was  a  drop  of  one  cent,  or  one 
dollar,  or  two  dollars  a  thousand,  In  the  differ^ 
ence  between  the  real  market  price  at  the  time 
whea  he  should  have  bad  them  and  when  he 
did  have  them,  that  difference  would  be  the 
measure  of  damages  that  he  wonld  be  entitled 
to  In  that  respect,  upon  such  logs  as  be  should 
bave  had  but  did  not  have.  That  Is  all  thoe  Is 
to  it.]" 

To  80  much  of  the  foregoing  charge  as  Is  em- 
braced In  brackets  the  defendant  took  excep- 
tions. 

The  defendant  also  took  exceptions  to  the  ad- 
mission of  the  following  letter,  written  by  one 
of  the  directors  of  the  defendant  company  to  Ita 
pnddeni: 

"Bangor,  Me.,  May  26,  1898. 
"John  Gassldy,  Esq.  Dear  Sir: 

"I  am  continually  being  Impurtnned  by  dif- 
ferent interests,  log  owners  as  well  as  manu- 
facturers. It  seems  to  be  the  universal  opin- 
ion that  the  logs  were  never  rafted  so  slowly 
at  the  boom  before,  and  that  the  only  way 
out  of  it  Is  to  hoist  Nebraska,  advertise  for 
men,  and  get  men  there.  I  tell  them,  as  you 
do,  that  It  would  be  of  no  use,  that  the  class 
{ft  men  who  do  that  kind  of  work  are  satisfied 
with  their  wages,  and  that  a  proffered  ad- 
vance wonld  bring  out  no  more  than  the  pres- 
ent  scale  of  prices;  but  am  told  that  this  may 
all  be  true,  bnt  that  an  advance  has  brought 
jm  Influx  of  laborers  far  in  excess  of  the  de- 


mand, and  men  had  to  be  sesit  away  who  ap- 
plied for  work  at  this  advance. 

"At  the  same  time  this  is  a  serious  matter, 
Mr.  Cassldy,  for  the  interests  on  the  river, 
the  way  the  rafting  Is  t>elng  conducted,  and 
I  herewith,  Mr.  President,  hand  In  my  resig- 
nation as  director,  as  I  am  tired  and  sick  at 
being  talked  to  by  so  many  people. 

"Yours,  very  truly,  F.  W.  Ayer." 

P.  H.  OUlln  and  a  J.  Hntchlnga,  fbr  plain- 
tiff. 0.  P.  Stetson,  tm  defendant 

WHITEHOUSB,  J.  In  this  case  the  Jury 
returned  special  findings  that  the  defendant 
corporation  failed  to  exercise  reasonable  dili- 
gence In  rafting  and  delivering  the  plaintiff's 
logs  In  the  spring  and  summer  of  1883,  and 
that  by  reason  of  the  defendant's  negligence 
in  that  respect  the  plaintiff  sustained  damages 
in  the  sum  of  $2,889.02.  The  case  comes  to 
this  court  on  exceptions  and  a  motion  to  set 
aside  the  verdict  as  against  evidence. 

Id  the  first  place,  the  defendant  excepts  to 
the  ruling  of  the  presiding  Justice  admitting 
In  evidence  the  letter  of  F.  W.  Ayer,  one  ot 
the  directors  of  the  defendant  corporation,  to 
John  Cassidy,  its  president,  dated  May  26, 
1893,  in  which  It  was  declared  "to  be  the 
universal  opinion  tiiat  the  logs  were  never 
rafted  so  slowly  at  the  boom  before,  and  that 
the  only  way  out  of  it  Is  to  hoist  Nebraska, 
advertise  for  men,  and  get  men  there."  The 
case  shows  that  the  letter  was  admitted  "tor 
the  puriMse  of  showing  notice  to  tiie  presi- 
dent of  the  corporatkm,  and  so  stated  at  the 
time." 

The  niUttg  was  undoubtedly  correct  The 
letter  was  dearly  admissible  tor  the  purpose 
stated.  It  was  incumbent  on  the  plaintiff  to 
prove  that  under  the  drcumstanoes  and  con- 
ditions existing  during  the  period  la  question 
the  defendant  corporation  did  not  exercise 
that  care,  diligence,  and  foresight  which  per- 
sons of  reasonable  and  ordinary  prudence,  ca- 
pacity, and  discretion  usually  exercise  under 
like  drcumstanoes.  having  due  r^ard  to  the 
rights  and  interests  of  aU  persons  likely  to 
be  affected  by  their  acts;  to  show  that  the 
defendant  dther  performed  some  act  which 
ordinarily  careful  and  prudent  persons  in  the 
same  relation  would  not  have  done,  or  knit- 
ted some  duty  which  ordinarily  prudent  and 
careful  persons  would  have  performed  under 
the  same  circumstances  and  conditions.  The 
care  and  diligence  must  vary  according  to 
the  exlgendes  which  require  vigllanoe  and  at- 
tention, and  (XHOform  In  amount  and  degree  to 
the  particular  circumstances  under  which  they 
are  to  be  exerted.  TopiOiam.T.  Lisbon,  05  Me. 
455.  "Ordinary  care  or  due  diligence"  Is  a 
relative  term,  and  the  question  must  be  de- 
termined with  reference  to  the  peculiar  con- 
ditions existing  in  each  case,  and  the  degree 
of  knowledge  which  the  defendant  has  of 
these  conditions.  Actual  notice  from  one  of 
the  directors  of  the  corporation  was  obviously 
a  relevant  fact,  and  one  of  the  tests  of  dili- 
gence In  the  case  at  bar. 


Digitized  by 


Google 


no 


88  ATLANTIC  BBPOBTER. 


(Me. 


Exceptions  were  also  taken  to  the  following 
Instruction  to  the  Jury  upon  the  question  of 
damages:  "If  by  reason  of  neglect  of  this 
corporation  to  Exercise  reasonable  diligence, 
in  view  of  the  whole  situation,  in  obtaining, 
rafting,  and  delivering  logs,  this  plaintiff's 
logs  were  unreasonably  delayed,  and  that  dur- 
ing that  period  of  unreasonable  delay  there 
was  a  drop  in  the  real  market  price,  so  that 
between  the  time  when  Mr.  Palmer  ought  to 
hare  had  his  logs  and  the  time  when  he  did 
have  them  there  was  a  drop  of  one  cent,  or 
one  dollar,  or  two  dollars  In  the  difTerence  be- 
tween the  real  marliet  prices  at  the  time  when 
he  should  have  had  them,  that  difference 
would  be  the  measure  of  damages  that  he 
would  be  entitled  to  In  that  respect  upon  such 
logs  as  he  should  hare  had,  but  did  not  have. 
That  Is  all  there  is  to  it"  And  such  is  the 
opinion  of  the  court.  The  rule  is  based  on 
the  principle  of  Just  compensation.  It  is  de- 
signed and  adapted  to  give  the  aggrieved 
party  an  exact  equivalent  for  the  damages 
sustained.  It  is  the  rule  established  by  the 
previous  decisions  of  this  court  in  similar 
cases.  Weston  v.  Railway  Co.,  54  Me.  379; 
Grindle  v.  Express  Co.,  67  Me.  322.  See,  also. 
Cutting  V.  Railway  Co.,  13  Allen,  386;  Ingle- 
dew  V.  Railroad  Co.,  7  Gray,  88;  Smith  v. 
Railroad  Co.,  12  Allen,  531. 

The  term  "market  value"  or  "market  price" 
is  not  limited  to  the  price  which  an  article 
might  realize  at  a  forced  sale.  It  means  the 
fair  value  of  the  property  as  between  one 
who  desires  to  purchase  and  one  who  desires 
to  sell.  It  is  not  what  could  be  obtained  for 
it  under  peculiar  circumstances,  when,  by  rea- 
son of  the  necessities  of  another,  more  than 
a  fair  price  could  be  reolized.  Chase  v.  City 
of  Portland,  88  Me.  367,  29  Atl.  1104,  and 
cases  cited.  As  stated  in  the  rule  given,  It 
is  the  "real  market  price,"  and  not  the  specu- 
lative value.  The  objection  made  by  the 
learned  counsel  for  the  defendant,  that  the 
rule  in  question  is  "too  broad,"  because  in 
tbe  spring  of  1893  the  high  price  paid  was 
only  for  small  lots  of  logs  purchased  for  a 
temporary  supply,  does  not  affect  the  sound- 
ness of  the  rule  to  which  the  exceptions  were 
taken;  and  It  appears  from  another  part  of 
the  charge  of  the  presiding  justice  that  the 
rights  of  the  defendant  were  carefully  guard- 
ed by  adequate  Instructions  respecting  any 
"special  or  temporary  price  which  might  be 
occasioned  by  such  special  and  peculiar  cir- 
cumstances" as  those  suggested  by  the  coun- 
sel for  the  defendant.  The  amount  of  the 
verdict  sufficiently  Indicates  that  the  Jury 
were  not  misled  -by  the  subsequent  statement 
of  the  general  rule. 

After  a  careful  scrutiny  of  the  evidence  re- 
ported bearing  upon  the  question  of  the  de- 
fendant's liability,  it  is  the  opinion  of  the 
court  that  the  motion  to  set  aside  the  verdict 
as  against  evidence  most  also  be  overruled. 
The  issue  of  fact  Involved  In  this  special  find- 
ing was  not  intricate,  or  difficult  to  be  under- 
stood. A  plain  bnsinesa  proposition  vtaa  pre- 


sented to  the  Jury  in  a  charge  that  was  full, 
clear,  and  discriminating,  and  they  could  hard- 
ly fail  to  apprehend  the  true  relation  of  the 
facts  to  the  Issue.  There  is  no  indication  of 
prejudice,  misapprehension,  or  mistake  on 
their  part,  and  no  valid  reason  is  apparent 
for  disturbing  the  verdict. 
Exceptions  and  motion  overruled. 


^  lie.  1S9> 

CONWAY  T.  LBWISTON  ft  A.  HORSE  R. 
CO. 

(Snpmne  Jndidal  Court  of  Mahie.    April  15, 

.  1897.) 

Keolioencb— Proximate  CAtras  — Strbet  Ruir 

ROADS — DlSOBAROINO  PaSBEKOBRB. 

1.  N0  action  for  negligeDce  will  lie  when  Hie 
defendRnt's  Deglieence  has  do  causal  connection 
with  the  plaintiCEs  injury, 

2.  When  the  defendant's  act  or  omission  is  not 
the  real  or  proximate  cause  of  the  injury,  but 
only  affords  the  occasion  tor  a  purely  a«:ideat^l 
occarrence,  causing  damage  without  legal  fault 
on  the  part  of  any  one,  no  action  can  be  maiu- 
talned. 

3.  The  plaintiff,  in  allghtiag  from  one  of  the  de- 
Cendant's  open  cars  of  a  horse  street-railway,  ac- 
cidentally stepped  on  a  rolling  stone  lying  in  the 
street  between  the  car  and  the  sidewalk,  and  re- 
ceived  an  iujury  to  her  ankle. 

Held  that,  in  determining  the  question  of  the 
defendant's  ncgligeoce,  it  is  proper  to  consider 
that  the  company  could  not  select  the  places  in 
the  streets  where  its  track  should  be  laid  or  its 
cars  run.  It  could  not  construct  nor  control  any 
places  at  which  passengers  were  to  Btop  on  or  off 
its  cars.  It  bad  to  lo^te  its  track  and  nin  its 
cars  where  the  public  authority  directed.  It  had 
to  leave  the  center,  sides,  and  surface  of  the 
streets  to  the  same  authority.  Passengers  enter- 
ing or  leaving  the  cars  had  to  use  the  streets  in  the 
condition  in  wliich  they  were  left  by  the  authority 
in  control  of  them.  Such  passengers  were  not  in 
the  care  of  the  compaoy  till  they  got  on  the  car. 
Th^  were  no  Icmger  in  its  care  when  th^  stuped 
off  the  car.  And  in  this  case  the  defendant's 
cars  were  drawn  by  horses,  and  operated  without 
regular  stations  or  established  places  for  passen- 
gers to  get  on  and  off  the  cars. 

4.  In  alighting  from  one  of  the  defendant's  cars 
in  the  evening,  a  short  distance  from  a  street 
crossmg,  the  plaintiff  stepped  on  a  rolling  stone 
lying  in  the  street  between  the  car  and  the  side- 
walk, and  sustained  a  fracture  of  the  ankle.  She 
recovered  a  verdict  of  $1,183.33,  for  Diligence 
imputed  to  the  defendant  company  by  reason  of 
the  failnre  of  the  conductor  to  stop  the  car  at  the 
crossing,  and  his  mvitation  and  proffered  assist- 
ance for  her  to  alight  at  a  point  described  as  a 
ditch  and  a  dangerous  and  unsuitable  place. 

Beld,  that  the  evidence  wholly  fails  to  establish- 
any  liability  on  the  part  of  the  defendant  com- 
pany. Under  the  existing  circumstances  and  con- 
ditions, the  failure  of  the  conductor  to  stop  the 
car  precisely  at  the  crossing  cannot  be  deemed 
legally  culpable;  nor  was  the  place  of  alightins 
so  difiQcult  and  unsuitabk  as  to  render  it  action- 
able negligence  to  permit  a  vigorous  young  woman 
to  step  down  from  the  side  board  of  the  car,  either 
with  or  without  assistance. 

5.  Also,  it  was  undoabtedly  the  dnty  of  the 
conductor  to  exercise  all  reasonable  care,  dili- 
gence, and  prudence  to  ascertain  the  conditions 
existing  at  all  points  where  the  car  was  required 
to  stop,  and  otherwise  to  promote  the  convenience 
and  guard  the  safety  of  passengers  at  oil  times 
when  entering  or  leaving  the  car;  but  he  bad  no 
reason  to  apprehend  danger  at  the  point  where 
the  plaintiff  alighted,  and  had  no  infonnatios  ta- 
give  her  which  she  did  not  already  possen. 
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See  Conwiv  T.  Ballnwd  Oik,  82  AtL  001,  87 

Me.  283. 
(OfflcUL) 

ActlOD  by  Lottie  Conway  against  the  Lewis- 
ton  A  Auburn  Horse-Railroad  Company. 
There  was  a  verdict  for  plaintiff,  and  defend- 
ant moves  for  a  new  trial.  Sustained. 

A  R.  Savage  and  H.  W.  Oakeg,  for  plaintiff. 
Wallace  H.  White,  Setb  M.  Oarter,  and  W.  F. 
Estcy,  for  defendant. 

WBTTESOUSB,  J.  On  tbe  evening  of  An- 
sust  21. 1802,  the  plaintiff  was  a  passenger  on 
one  of  tbe  defendant's  open  cars,  going  up 
College  street,  in  Lewistou;  and,  in  alighting 
from  the  car  near  the  comer  of  College  and 
Skinner  streets,  she  accidentally  stepped  on  a 
loIUns  atone  lying  in  the  street  between  the 
car  and  the  sidewalk,  and  reeelTed  a  attain 
or  fracture  of  the  ankle. 

At  tbe  former  trial  of  this  case  tbe  jnry  re- 
tamed  a  verdict  for  the  plaintiff  for  $317.17. 
At  that  time  the  precise  nature  and  extent  of 
the  injury,  or  the  question  of  complete  and 
permanent  recovery,  had  not  been  determined. 
But  at  tbe  second  trial  Dr.  Garcelon,  one  of 
tbe  attending  surge<His,  testified  as  follows  in 
relation  to  tbe  recovery:  "I  think  It  is  as 
ptffect  as  anything  could  possibly  be.  The 
Umb  speaks  for  Itself.  The  appearance  of 
the  Umb  Is  very  normal.  There  Is  no  deform- 
ity." Tet  the  Jury  at  this  trial  rendered  a  ver- 
dict fbr  11,183.33;  and.  In  presenting  the 
nK»tIc«  tor  a  hew  trial,  the  counsel  for  tbe  de- 
fendant calls  attention  to  this  tftct  as  an  In- 
dication of  the  probable  influence  of  sympa- 
thy, or  of  bias  and  prejudice.  In  tbe  delibera- 
tlona  of  tbe  Jury  respecting  the  aueetlon  of 
llaUUty,  as  well  as  the  amount  of  damages. 

The  pWntiff  claims  that  when  tbe  car  reach- 
ed the  corner  of  Vale  street,  a  point  quite  dis- 
tant from  Skinner  street,  she  asked  the  con- 
doctor  to  stop  for  her  to  get  off  at  the  cor- 
ner of  OoUege  and  Skinner  streets;  that  she 
made  no  further  request,  and  gave  no  signal 
to  the  conductor  as  tbe  car  approached  bar 
destination;  that  tbe  conductor  did  not  heed 
her  lequest  to  stop  the  car  at  tbe  comer,  but 
went  beyond  the  crossing;  and  that  she  was 
aware  of  the  fact  that  the  car  was  "round 
tbe  <3omer,"  or  "beyond  the  crossing,"  before 
It  atopped.  Her  manner  of  alighting  is  thus 
described  In  bet  testlminiy:  ^Wb«i  the  car 
stopped,  the  MHidactor  stood  by  the  side  of 
ttie  seat  where  I  was  sitting,  and  I  got  up  to 
get  out  of  the  car,  and  be  took  bold  of  my 
hand  to  help  me;  and*  as  I  got  oat,  I  Bt^>ped 
on  a  ro^  on  which  I  suppose  my  ankle  turned 
and  broke." 

It  Is  charged  In  the  plaintiff's  wilt  that  the 
falltue  of  the  conductor  to  stop  the  car  for 
tbe  plaintiff  to  get  off  at  the  crosdng,  and  his 
iDTftation  and  proffered  assistance  for  her  to 
alight  a  short  distance  therefrom,  at  a  point 
tn  Skinner  street;  described  as  a  ditch  and 
a  dangoooa  and  onsoltable  place,  constituted 
actionable  ne^lgence  on  the  part  of  tbe  de- 
fendant CQn^ao^. 


It  will  be  observed,  however,  that,  In  her 
account  of  the  accident  above  quoted,  tbe 
plaintiff  makes  no  reference  to  the  existence 
of  a  ditch  at  the  point  where  she  stepped 
from  the  car,  and  no  complaint  of  an  unex- 
pectedly long  or  difficult  step  from  the  car 
to  the  ground;  but,  In  another  part  of  her 
testimony,  she  compared  It  In  length  to  the 
step  from  the  floor  of  tbe  court  room  to  the 
platform  on  which  she  stood  when  testifying. 
It  appears,  also,  that.  In  describing  the  acci- 
dent to  the  surgeon,  she  stated,  in  substance, 
that  in  going  from  the  car  to  the  sidewalk, 
after  she  alighted,  she  stepped  on  a  stone,  and 
turned  her  ankle;  and,  again,  that  she  "got 
ont  from  the  car,  and  stepped  on  a  rock,  and 
turned  her  ankle."  It  Is  true  that,  in  answer 
to  farther  and  spedflc  Inquiries,  she  testifies 
that  she  stepped  Into  the  ditch,  but  there  is  nc 
claim  or  suggestion  in  her  testimony  that  tht 
leii^tb  of  tbe  step  from  the  car  to  the  ground 
was  tbe  cause  of  the  accident. 

It  also  appears  from  her  testimimy  that  the 
car  had  only  passed  beyond  the  crossing  or 
"over  tbe  comer"  about  the  "length  of  the 
Judge's  desk,"  before  It  stopped. 

It  Is  provided  by  tbe  ci^  ordinance  In  force 
at  that  time  that,  when  a  car  is  required  to 
be  stopped  at  the  Intersection  of  two  streets, 
it  shall  be  "stopped  so  as  to  leave  the  rear 
platform  slightly  over  the  farther  crossing." 
The  plaintiff  was  sitting  at  the  end  of  one  of 
the  transverse  seats,  "about  the  middle"  of 
the  open  car,  and  wonld  be  expected  to  alight, 
as  she  did.  from  the  side  of  the  car  at  the  point 
opposite  her  seat.  Thos,  If  the  car  bad  been 
stopped  immediately  after  the  rear  platform 
had  passed  the  croasiug,  she  would  not  have 
alighted  precisely  on  the  crossing,  but  prob- 
ably 15  feet  beyond  It,  and  7  or  8  feet  beyond 
the  point  where  the  ditch  commenced.  In- 
deed, it  is  not  insisted  in  argument  that  tbe 
mere  failure  to  stop  the  car  so  that  the  pas- 
senger could  alight  on  the  crossing  was  Im- 
proper. Nor  Is  it  claimed  that  the  existence 
of  a  small  rolling  stone  by  the  side  of  the 
track  would  necessarily  render  the  street  at 
that  point  a  dangerous  place  to  alight  It  is 
still  contended,  however,  that  the  point  In 
question  was  not  a  stiitable  place  for  the  plain- 
tiff to  alight  in  the  evening;  that  tbe  con- 
ductor selected  It  aa  the  place  for  her  to  get 
off;  and  that  tbe  def aidant  company  should 
be  hdd  liable  tor  the  act  of  tbe  oondnctor  In 
thus  Inviting  and  assisting  the  plaintiff  Into 
danger. 

Bat  aside  from  the  omission  of  the  plaintiff, 
in  her  account  of  tbe  accident,  to  ascribe  her 
Injury  to  the  depth  of  the  ditch,  as  noted 
above,  It  appears  from  the  testimony  of  the 
civil  engineer  that  the  easterly  rail  of  the 
track  was  7^  feet  from  the  center  of  the 
ditch;  that  the  ground  sloped  gradually  from 
the  rail  to  the  bottom  of  the  ditch;  and  that 
at  no  point  was  the  ditch  more  than  a  foot 
In  depth.  It  Is  not  claimed  that  there  was 
any  dangerous  excavation  or  any  special  de* 
pressloD  at  the  particular  point  where  tiie 
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pl&intlff  ftepped  from  the  mnnlng  board  of  the 
car  to  the  ground.  It  was  a  well-wrougbt 
street,  with  a  smooth  surface,  and  a  reyular 
■lope  from  the  rail  to  the  sidewalk. 

In  detenninlng  the  question  of  the  defend- 
ant's negligence.  It  Is  proper  to  consider  that 
the  company  "could  not  select  the  places  in 
the  street  where  Its  track  should  be  laid  or  Its 
oars  run.  It  could  not  construct  nor  control 
any  places  at  which  "passengers  were  to  step 
on  or  off  Its  cars.  It  had  to  locate  its  track, 
and  run  its  cars,  where  the  public  authority 
directed.  It  bad  to  leave  the  center,  sides, 
and  surface  of  the  streets  to  the  same  author- 
ity. Passengers  entering  or  leaving  the  cars 
had  to  use  the  streets  in  the  condition  they 
were  left  by  the  authority  in  control  of  them. 
Such  passengers  were  not  in  the  care  of  the 
company  till  they  got  on  the  car.  They  were 
no  longer  In  its  care  when  they  stepped  off  the 
car."  Conway  v.  Railroad  Co.,  87  Me.  283. 
82  Att  901.  It  should  also  be  remembered 
that  the  defendant's  cars  were  drawn  tiy 
horses,  and  operated  without  regular  stations 
or  established  places  for  passengers  to  get  on 
or  oil  the  cars.  Th^  were  not  nm  from  sta- 
tion to  station  only,  but,  ni>on  signal  or  re- 
quest, stopped  as  near  the  point  desired  as 
practicable  either  to  take  on  or  to  discharge 
passengers.  It  was  undoubtedly  the  duly  of 
the  conductor  to  exercise  all  reasonable  care, 
diligence,  and  prudence  to  ascertain  the  con- 
ditions existing  at  all  points  where  the  car 
was  required  to  atop,  and  otherwise  to  pro- 
mote the  convenience  and  guard  the  safety  of 
passengers  at  all  times  when  entering  or  leav- 
ing the  car.  Bnt  In  thi&  case  the  conductor 
had  no  special  Information  to  g^ve  the  plain- 
tiff In  relation  to  the  condition  of  Skinner 
street  which  she  did  not  already  possess.  He 
denies  that  she  informed  him  at  Vale  street 
that  she  wished  to  get  off  at  the  comer  of 
Skinner  street,  and  states  that  the  only  signal 
she  gave  to  atop  the  car  was  given  just  as 
the  car  was  rounding  the  curve  at  Skinner 
street,  and  that  the  car  was  thereupon  stopped 
as  soon  as  It  reasonably  could  be.  He  also 
testifies  that  she  promptly  stepped  off  the  car 
into  the  street  without  any  suggestion  or  as- 
sistance from  him,  and  that  she  did  not  fall 
to  the  ground,  as  she  stated,  but  walked  to 
the  sidewalk,  and  he  had  no  knowledge  that 
she  met  with  an  accident  until  a  day  or  two 
afterwards.  Daniel  Mclntlre,  a  passenger  on 
the  car  at  the  same  time,  and  a  disinterested 
witness,  fully  corroborates  the  conductor's 
testimony  that  the  plaintiff  gave  a  signal  to 
stop  at  the  comer  of  Skinner  street;  that  she 
stepped  off  the  car  without  assistance  from 
the  conductor,  and  started  to  walk  off  towards 
the  rear  of  the  car;  and  that  he  did  not  see 
her  fall 

But,  assuming  the  plaintiff's  description  qf 
the  accident  to  be  correct,  it  Is  the  opinion  of 
the  court  that  the  evidence  wholly  falls  to 
establish  any  liability  on  the  part  of  the  de- 
fendant. As  already  seen,  the  failure  of  the 
conductor  to  stop  the  car  precisely  at  the 


crossing  cannot  be  deemed  legally  culpable; 
nor  was  the  place  (tf  alighting  so  difficult  and 
unsuitable  as  to  render  it  actionable  negli- 
gence for  the  conductor  to  permit  a  vigorous 
young  woman  to  step  down  from  the  car  ei- 
ther with  or  without  his  assistance. 

But,  even  If  any  act  or  omission  of  the  con- 
ductor respecting  the  place  or  manner  <tf 
alighting  could  be  deemed  culpable  negligence, 
the  defendant  Is  not  chargeable  with  it  in  this 
action,  for  the  reason  .that  It  had  no  cau!<al 
connection  with  the  plaintiff's  injuiy.  There 
was  no  greater  probability  that  she  would 
step  upon  a  rolling  stone  at  that  point  than 
at  the  crossing  or  at  any  other  point  on  the 
street  Her  Injury  was  not  the  ordinary  or 
probable  result  of  stopping  at  that  particular 
point,  but  was  due  to  an  unexpected  event, 
which  could  not  reasonably  have  been  an- 
ticipated. The  n^Ugence  imputed  to  the  con- 
ductor was  not  the  real  or  proximate  cause  of 
the  injuiy.  It  simply  presented  an  oppor- 
tunity for  the  operation  of  the  true  cause,— 
the  movement  of  a  rolling  stone  upon  which 
the  plaintiff  unfortunately  stepped.  It  only 
afforded  the  occasion  for  a  purely  accidental 
occurrence  causing  damage  without  legal  faidt 
on  the  part  of  any  one.  Conley  t.  IiUpres» 
Co.,  87  Me.  352,  32  Aa  966. 

Motion  mstalned. 


(M  1I&  US) 

BENNETT  V.  TALBOT. 
OSopreme  Jndldal  Conrt  of  UbIds.    April  S4» 

1897.) 

AOBITOT — DsCLlRATIO^fB  OV  AOVHT — IhBTRUOTIOITS. 

1.  The  declarations  of  an  agent  are  admuaible 
onl^  when  the  existence  of  the  agency  hsa  been 
aattsfactorilj  established  by  other  competent  evi- 
dence. 

2.  Though  BQch  declarations  become  evidence  as- 
parts  of  the  rea  gestee  it  made  in  the  conduct  of 
the  business  intrusted  to  the  agent,  they  cannot 
bind  the  principal  without  other  evidence  of  the 
agency.  And  If  sadi  declarations  are  received 
de  bene  esse  npon  a  promise  that  other  proof 
of  the  agency  shall  be  torthcondng,  tb»'  wut  br 
diiregarded  If  the  promise  la  not  fDlfillea. 

8.  It  is  a  wdl-established  rule  of  procednre  In 
this  state  that  the  court  may  properly  Instroct  the 
Juiy  to  return  a  verdict  (or  either  party  when  it 
la  apparent  that  a  contrary  verdict  would  not  be 
allowed  to  stand  on  the  evidence  Introduced. 

4.  Hdd,  in  this  case,  that  the  plaintiff  was  not 
employed  by  the  defendant  nor  was  her  son  aet^^ 
ing  as  her  agent. 

(Offldal.) 

Exceptions  firom  nipreme  Jndldal  eoor^ 
Waldo  county. 

Action  by  Richard  D.  Bennett  against  Sa- 
rah B.  Talbot  Judgment  for  defendant,  and 
plaintiff  excepts.  Overruled. 

J.  H.  &  O.  O.  Uontgomery,  for  ^alntlff. 
O.  F.  Fellows,  for  defendant 

WHITEHQUSE,  7.  This  Is  an  action  of 
assumpsit  brought  by  the  plaintiff  to  recov- 
er a  balance  alleged  to  be  due  for  labor  per- 
formed by  him  In  June  and  July,  1803.  Id 
the  constrnctlbn  of  a  wharf  on  land  owne> 
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tfj  the  defendant  In  Stockton  Springs,  nie 
erldence  Ib  reported  to  tbls  court  on  ezcep- 
tkuB  taken  by  tbe  pliUntlff  to  the  ruling  of 
tbe  court  below  directing  the  lory  to  return 
A  rerdlct  for  the  defendant 

It.  Is  a  w^-estabUshed  role  of  procedure 
IQ  this  state  that  tbe  court  may  properly  In- 
Btmct  tbe  Jury  to  return  a  rerdlct  for  either 
party  when  It  1b  apparent  that  a  contrary 
rerdlct  would  not  be  allowed  to  stand  on  the 
eridence  introduced.  Bank  t,  Sargent,  8S 
He.       27  Atl.  192.  and  cases  cited. 

A/ter  a  careful  examination  of  all  tbe  evi- 
dence reported  In  this  case.  It  Is  tbe  opinion 
of  the  court  that  the  ruling  of  the  presiding 
justice  ordering  a  verdict  for  the  defendant 
was  undoubtedly  correct,  on  the  ground  that 
there  was  no  evidence  presented  which 
would  authorize  a  verdict  for  the  plaintUf. 

It  is  not  In  controversy  that  the  plaintiff 
performed  the  labor  In  question  In  building 
a  vharf  on  tbe  defendant's  land,  and  t^at  he 
was  employed  by  Francis  T.  Sai^ent,  the  de- 
fendant's son,  who  had  charge  of  the  work. 
Bnt  It  is  confidently  urged  In  behalf  of  the 
defendant  that  she  was  not  engaged  In  the 
granite  business,  and  bad  not  assumed  any 
responsibility  for  the  construction  of  the 
wharf,  and  that  her  son  Francis  T.  Sai^ent, 
la  superintending  the  building  of  it,  and 
employing  laborers  for  that  purpose,  was 
acting  as  the  agent  of  the  Penobscot  Bay 
Granite  Company,  and  not  as  tbe  agoit  of 
the  defendant. 

The  defendant's  two  8<»>s.  Francte  T.  and 
W.  O.  Sargent,  for  some  time  prior  to  the 
transaction  in  questlcHi,  had  been  engaged 
In  eoodoctlng  operations  upon  different  gran- 
He  quarries  In  Waldo  county,  and  the  de- 
fendant appears  to  have  furnished  the  mon- 
ey to  purchase  the  tracts  of  land  In  ques- 
tion at  Stockton  Springs,  containing  granite 
suitable  for  quarrying,  and  to  have  taken 
the  conveyances  in  her  own  name.  Subse- 
quently she  executed  a  lease  of  a  part  of 
this  property  to  Patrick  Gallagher,  and  a  sec- 
ond lease  of  another  part  of  it  to  the  Penob- 
scot Bi^  Granite  Company.  It  is  admitted 
that  Francis  T.  Saigent  was  employed  by 
Galh^ber  and  the  Penobscot  Company,  suc- 
cessively, to  superintend  their  respective  op- 
erations in  cutting  and  hauling  granite,  and 
that  he  was  so  acting  as  the  authorized  agent 
of  the  latter  at  the  time  the  plaintiff  per- 
formed his  labor  In  building  the  wharf;  but 
It  Is  denied  by  that  company  that  Sargent 
was  acting  as  their  agent  In  the  construction 
ot  tbe  wharf.  The  oral  evidence  introduced 
by  the  plain  tiff  only  tends  to  show  that  Sar- 
gent penonally  employed  tbe  men  to  build 
the  wharf,  and  agreed  to  pay  them;  and  the 
depositions  of  Wheeler  and  Bdgar  of  the 
Penobscot  Bay  Granite  Company  tend  to 
show  that  "Sargent,  on  behalf  of  Mrs.  Tal- 
bot, agreed  to  furnish  the  quarry,  and  equip 
It  with  a  road  leading  directly  to  tbe  river 
In  front  of  It.  and  a  wharf  at  the  end  of  tbe 
mad  on  the  river."  Bat  nowhere  In  any  of 
88 


the  evidence  is  a  single  word,  oral  or  writ- 
ten, imputed  to  the  defendant  tending  to 
show  that  she  had  authwized  Francis  Sar- 
gent to  build  a  wharf  on  her  credit  and  re- 
sponsibility, or  that  she  had  any  knowl- 
edge whatever  of  the  building  of  the  wharf. 
Nor  can  any  provision  be  found  In  either  of 
the  conveyances  accepted  by  her,  or  in  the 
leases  signed  by  her,  referring  in  Any  man- 
ner to  the  construction  of  a  wharf. 

It  is  an  elementary  rule  of  evidence  that 
the  declarations  of  an  agent  are  only  ad- 
missible when  the  existence  of  the  agency 
has  been  satisl^ctorlly  established  by  other 
competent  evidence.  "To  permit  the  proving 
of  the  agency  by  proving  the  declarations  of  ' 
the  agent  would  be  assuming  without  proof 
that  which  is  a  prerequisite  to  tbe  admissi- 
bility of  the  declaration."  2  Wbart  Elv.  8 
1183;  Hazeltine  v.  Miller,  44  Me.  177;  Baton 
V.  Association,  89  Me.  58,  86  Atl.  1015. 
Though  such  declarations  become  evidence  . 
as  parts  of  tbe  res  gestae  if  made  In  the  con- 
duct of  the  business  intrusted  to  tbe  agent, 
they  cannot  bind  the  principal  without  oth- 
er evidence  of  the  agency.  The  court  must 
have  proof  of  the  agent's  authority  to  speak 
before  It  will  listen  to  what  he  has  said. 
And  if.  In  a  report  of  evidence,  such  dec- 
larations are  received  de  bene  esse  npon  a 
promise  tliat  other  proof  of  the  agency  shall 
be  forthcoming,  they  will  be  disregarded  If 
the  promise  is  not  fulfilled. 

In  the  case  at  bar  such  proof  of  agency  Is 
entirely  wanting.  There  is  no  evidence  that 
Francis  T.  Sargent  had  been  accustomed  to 
perform  acts  of  the  same  general  character 
and  effect  with  the  knowledge  and  assent  of 
the  defendant.  There  Is  no  evidence  of  acts 
of  prior  adoption  and  ratification  on  her  part 
from  which  an  authority  for  Sargent  to  build 
a  wharf  on  her  credit  and  responslbllitr  can 
be  Implied.  The  fact  that  she  paid  the  pur- 
chase money  for  the  land  affords  no  ground 
for  such  an  Inference.  The  fact  that  she  was 
willing  to  aid  her  son  by  purchasing  the  land 
for  cash  has  no  tendency  to  prove  that  she 
gave  him  unlimited  authority  to  contract  debts 
on  her  account 

But  while  an  agent's  declarations  In  pals  are 
not  proof  of  his  authority  to  speak,  he  Is  a 
competent  witness  in  court  to  prove  or  dis- 
prove tbe  agency  all^ted.  Accordingly,  Frau- 
ds T.  Sargent  appears  as  a  witness  for  the 
defendant.  He  testifies  positively  that  he 
was  not  employed  by  the  defendant  and  was 
not  acting  as  her  agent  In  the  construction  of 
the  wharf,  and  "was  never  her  agent  In  any 
way.  shape,  or  manner";  that  he  was  In  the 
employment  of  the  Penobscot  Bay  Granite 
Company  at  the  time  of  the  ccoistnictlon  of  tiie 
wharf,  and  was  expressly  directed  by  them  to 
build  it  and  was  paid  by  them  for  all  services 
rendered  In  that  behalf. 

In  corroboration  of  this,  it  appears  that  the 
plaintiff  and  other  workmen  brought  suit 
against  the  Penobscot  Company  to  recover  for 
their  labor  on  the  wharf,  and  that  the  amount 
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due  for  the  labor  In  June  was  thereupon  paid 
by  that  company.  The  defendant's  position  is 
further  strengthened  by  the  letter  of  July  28, 
1808,  written  by  WUUam  S.  Bdgar,  treasuro-, 
and  one  of  the  directors,  of  the  company,  to 
George  Carleton  Comstock,  its  president 
This  distinctly  Impeaches  Edgar's  testimony 
giren  In  his  deposition,  and  appears  to  recog- 
nize the  constmction  of  the  wharf  as  the  un- 
dertaking of  bis  company.  It  furnishes  the 
president  of  the  company  with  a  statement 
of  the  "June  time  for  the  men  on  the  wharf," 
and  asks  him  to  forward  bis  share  of  the 
amount  due  them.  Against  these  facta,  the 
able  and  ingenious  argument  of  the  counsel 
for  the  plaintiff  fails  to  convince  us  that  any 
other  conclusion  than  that  announced  In  the 
court  below  would  be  Justlfled  by  the  eiTldence. 
Exceptions  OTerznled. 


(M  R.  L  IM) 

MERRILL  et  al.  t.  BOWLER. 
(Supreme  Court  of  Rhode  Island.  July  28, 1897.) 

IHSOLTBHCT  —  COKBTITCTIOSAL    LaW  — TkIjLL  BT 

"Jdbt— Pbbs. 

1.  Gen.  Laws,  c  274,  prOTidiog  for  the  distrl- 
Dution  of  an  assigned  Insolvent  estate  without 
proTldine  Cor  a  juiy  trial  of  the  validity  of  claims 
presented  against  the  estate,  is  not  contrary  to 
Oonst  art.  1,  8  16.  wWch  provides  that  "the  right 
of  trial  by  jury  shall  remain  inviolate,"  since  at 
the  time  of  the  adoption  of  the  constitution  there, 
was  no  provision  for  a  jury  trial  of  such  claims, — 
and  tliiB  eapeciaUy  in  view  of  section  18  of  aald 
chapter,  providing  that  a  debtor  may  merent  in- 
solvencT  ivoceedings  until  declared  insolvent  by  a 
jury. 

2.  Gen.  Laws,  c  274,  providing  for  the  removal 
of  an  assignee  aiqwinted  by  an  insolvent  mn  Ung 
a  voluntary  general  assignment,  and  for  the  ap- 
pointment of  one  acceptable  to  the  creditors,  and 
tor  such  distribation  as  seems  Just  to  the  legis- 
lature, is  not  unconstitutional. 

3.  The  rule  adopted  in  connection  with  Gen. 
Lamu  c.  274,  requiring  a  deposit  of  $50  before 
the  fijag  of  a  petition  of  insolvency,  is  not  con- 
trary to  Const,  art  1,  S  5,  declaring  that  every 
person  "mu^t  to  obtain  justice  and  right  freeb' 
and  without  purchase,  completely  and  without 
denial,  promptly  and  without  delay." 

Petition  in  Insolvency  by  Frank  W.  Merrill 
and  others  against  James  I.  Bowler.  Ocmati- 
tutlonal  questions  raised  by  resxKUident's  ob- 
jections were  certified  to  the  full  court  Ob- 
jections oTKTUled. 

Sand.  R.  Hon^,  for  petltfonen.  Ohaa.  Actrai 

Ives,  for  respondent 

DOUGLAS,  J.  This  is  an  Involuntary  pe- 
tition In  Insolvency,  brought  by  certain  ci^- 
Itors,  alleging  that  they  hold  claims  not  less 
than  three-fourths  in  amount  of  all  the  debta 
of  the  respondent;  that  the  respondent  is  an 
[nbabltant  of  this  state,  and  owes  debts  there- 
in to  the  amount  of  $300  or  over,  and  has 
within  foor  months  prior  to  the  flUng  of  the 
iwtltlon  made  conveyances  of  certain  parts  of 
his  property  with  intent  to  hinder,  delay,  or 
defraud  bis  creditors;  that  while  insolvent 
he  has,  for  the  purpose  of  giving  a  prefermce, 
made  a  conreyance,  mortgage,  pledge,  or 


transfer  of  certain  of  his  property;  that  he 
suffered  certain  ttf  his  property  or  asBeta  to 
be  taken  and  levied  upon  by  process  of  law; 
and  that  he  has  made  an  assignment  for  the 
ben^t  of  his  creditors;  and  praying  that  ho 
may  be  adjudged  InBolvent  end  that  such,  pro- 
ce^ings  may  be  taken  In  the  premises  as  are 
provided  in  chapter  274  of  the  General  Laws 
of  BlMde  Island,  The  reap<mdent  having 
been  duly  cited,  ctones  in  his  own  person,  and 
objects  to  further  proceedings  on  the  petltl(Hi 
on  the  grounds:  (1)  That  said  chapter  274  Is 
unconstitutional  and  void.  (2)  That  respond- 
^t  made  a  legal  assignment  for  the  benefit 
of  his  creditors  before  the  filing  of  the  petition, 
and  so  much  of  said  chapter  as  attonpts  to 
set  aside  such  an  assigmneit  Is  unnmstltn- 
tional  and  void,  and  there  Is  no  property  what- 
ever tliat  can  be  affected  by  proceedings  npon 
this  petition.  (3)  That  at  the  time  of  making 
said  assignment  the  respondent  bad  not  estate 
sufficient  to  enable  him  to  comply  with  the 
rule  of  requiring  a  deposit  of  f  50  as  a  condi- 
tion of  being  pmi^tted  to  file  a  petition  In  bi- 
solvency,  and  that  said  rule  Is  unconstitutional 
as  to  such  persons  as  are  unable  to  comply 
with  it  These  objections,  raising  constitu- 
tional  queaU<His,  were  certified  to  and  heard 
by  the  full  court  At  the  bearing  the  respond- 
ent appeared  by  counsel,  who.  In  his  printed 
bilef,  defined  the  objections  to  the  law  as  fel- 
lows: (1)  There  Is  no  provision  in  the  act  un- 
der which  this  case  Is  brought  (chapter  274, 
Gen.  Laws  R.  I.)  by  which  the  assignee,  In 
whom  are  vested  the  tigixta  of  the  Insolvent 
or  the  Insolvent  himself,  may  have  a  Jiury  trial 
of  the  validity  of  any  dalm  presented  against 
the  estate;  and  the  entire  act  Is  therefore  re- 
pugnant to  the  constitution,  and  void.  (2) 
The  proviEdons  Invalidating  all  asslgnmrats  for 
the  benefit  of  creditors  (sections  16,  39,  and 
51)  are  unconstitutional  and  void.  (3)  The  re- 
quirement (by  rule)  ot  a  deposit  of  fSO  as  a 
condition  precedent  to  relief  under  the  act  If 
valid,  takes  out  of  the  category  of  acts  d<Hie 
in  fraud  of  the  act  all  acts  done  by  an  insol- 
vent by  reason  of  his  inability  to  comply  with 
the  rule.  And  as  to  such  acts  of  au  insolvesit 
the  raforcement  of  the  act  becranes  and  la  im< 
constitntloqal. 

In  support  of  the  first  objectiw  it  la  urged 
that  a  creditor  has  a  constitutional  right  to 
try  by  Jury  lils  claim  against  the  estate  of  the 
Insolvoit  in  the  hands  of  the  assignee,  and 
that  the  distribution  of  the  assigned  estate  by 
direction  of  the  court  without  reference  to  a 
Jnry  Is  taking  the  debtor's  property  from  bla 
control,  and  giving  It  to  others,  contrary  to 
the  constitution.  There  Is  no  provtsl<»i  In  the 
constitution  of  Rhode  Island  which  provides 
that  all  controversies  regarding  property  shall 
be  brought  In  tiie  form  of  a  common-law  ac- 
tion, or  be  tried  by  a  JU17.  Article  1,  {  15, 
provides,  "The  right  of  trial  by  Jury  shall  re- 
main Inviolate,"  wliicb  means  simply  that  in 
those  proceedings  in  which  a  right  to  trial  by 
Jury  existed  at  the  time  of  the  ad<^Uon  of  the 
ctmatitutioD  the  right  shall  atUl  continue. 
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CnndaU  t.  Jamee,  e  a  I.  144.  148.  *mie 
cmistitDtlon  requires  simply  the  conservation, 
Mt  an  extension,  of  the  right  of  Jur?  trial." 
Bishop  T.  Tripp,  15  R.  I.  466-469,  S  Atl.  692. 
And  It  would  be  a  sufficient  answer  to  this 
objectlftti  to  say  that  at  the  time  of  the  adop- 
tion of  the  oHistitutlon  no  provision  was  made 
tar  ascertaining  claims  against  the  estate  of 
an  insolvent  by  Jury  trial  between  the  elalm- 
tnt  and  the  assignee.  At  the  time  of  the  adop- 
tlcm  of  the  constitution  an  insolvent  law  was 
in  torce  In  this  state,  though  suspended  In  Its 
operation  by  the  United  States  bankruptcy  act 
9t  1841.  It  was  enacted  January  19.  1828, 
sfterwards  repealed  and  re-enacted  with  some 
amoidments  January  1832.  It  provided 
for  voltmtary  Insolvency  only,  and  Its  dls- 
chs^  was  simply  from  Imprisonment  of  the 
d^tw'a  body.  This  act  conferred  Jurisdiction 
la  insolvency  npon  the  supreme  Judicial  court, 
"^th  power  to  carry  Into  full  effect  all  the 
provisions  of  the  act,"  and  the  reviving  act 
provided  for  an  appeal  to  the  general  assem- 
My.  Section  8  provided:  •  *  And  said 
asdgnee  or  assignees  shall  also  have  power 
to  submit  any  and  all  claims  and  demands 
against  said  estate  or  In  favor  thereof  to  the 
final  decision  of  referees,  under  a  rule  of  any 
competent  court."  No  provision  Is  made 
ttiorein  for  a  determination  of  any  issue  by 
jnry  trial.  The  assignee  is  authorized  to  take 
npon  himself  the  conduct  of  actions  pending, 
and  this  provision  Is  substantially  contained 
In  section  25  of  the  present  law.  But  It  Is  ar- 
goed  that  the  claims  provable  under  this  act 
lie  mostly  simple  contract  claims,  and  such 
as  are  more  appropriately  the  subject  of  com- 
mon-law procedure.  A  glance  at  the  plan  and 
scope  of  the  statute  will  remove  this  Impres- 
ekn.  inxe  statute,  like  every  bankrupt  In- 
solvoit  law,  takes  away  from  an  insolvent 
debtor  the  control  of  his  property,  and  vests 
the  legal  title  to  It  In  an  assignee  In  trust  for 
his  credlt(»is.  This  step,  If  objected  to,  can- 
not be  had  under  this  act  till  his  Insolvency 
has  been  established  by  verdict  of  a  Jury. 
Section  18.  A  Jury  trial,  therefore,  stands  at 
the  threshold  of  these  proceedings,  and  no 
msn's  property  can  be  taken  from  him  by  the 
act,  against  his  will,  except  by  a  Jury  of  his 
peers.  When  the  estate  has  once  been  taken 
from  him.  it  becomes  subject  to  other  miee. 
It  can  no  longw  be  reached  at  common  law, 
bat  becomes  a  trust  fund,  the  administration 
of  which  Is  only  within  the  Jurisdiction  oC  a 
court  of  equity.  A  vtdnntary  assignee  cannot 
be  sued  by  a  creditv  of  his  assignor  at  com- 
mon law  any  more  than  an  assignee  und^  this 
act.  The  creditor  is,  therefore,  deprived  of 
no  right  of  action  wUcii  he  possessed  against 
tbe  estate  of  tiie  debtor,  but  Is  only  relegated 
to  the  proper  proceeding  to  enforce  his  claim 
upon  what  has  now  become  the  subject-matter 
of  m  different  JnriBdIctl(»L  If  the  act  of  the 
law  which  creates  a  tnst  fund  of  the  debtor's 
pwpertj  violates  the  constitution  by  depriving 
a  creditor  of  tbe  right  to  follow  it  in  a  cotut 
ct  fflynrw*  lawt  a  Tfdimtszy  assignment  bj 


the  dditor  does  the  same  thing.  All  that  Qie 
constitntiCMl  guarantiee  as  a  right  Is  an  appro- 
priate remedy  for  the  case,  and  a  Jury  trial  is 
not  an  appropriate  proceeding  for  the  enforce- 
ment of  a  trust  We  do  not  agree,  however, 
with  the  construction  placed  ut>on  the  provi- 
sions ot  this  statute  by  respondent's  counsel, 
which  precludes  the  appellate  division  of  this 
court  sitting  in  iusolvou^  cases  from  direct- 
ing Issues  to  a  Jury  In  Ita  discretion.  Its  Ju- 
risdiction in  these  matters  is  that  of  a  court 
lu  equity.  The  case  is,  in  substance,  the 
equitable  distribution  of  a  trust  fund,  and, 
though  the  mode  of  procedure  in  certain  re- 
spects Is  modified  by  the  statute,  and  addi- 
tional officers  of  tbe  court  are  created  to  facili- 
tate its  proceedings,  the  general  powers  and 
Instruments  of  the  court  are  unimpaired.  Be- 
fore ttie  adoption  of  the  constitution,  the  gen- 
eral assembly  ^pressly  conferred  upon  the 
supreme  judicial  court  supervision  over  volun- 
tary assignees  as  a  part  of  its  chancery  Jurte- 
dlctlou.  Act  passed  January  21,  1837,  enti- 
tled "An  act  In  addition  to  an  act  entitled  'An 
act  vesting  chancery  powers  In  the  supreme 
Judicial  ooort  in  certain  cases.' "  Section  16 
of  the  act  provides,  among  other  things,  that 
"any  person,  iJeing  an  Inhabitant  of  this  state, 
shall  be  adjudged  insolvent  if  he  baa  within 
four  months  prior  to  the  filing  a£  the  petition 
In  Insolvency  against  bim  *  *  .  *  made  an 
assignment  for  tbe  benefit  of  his  creditors." 
Section  39:  "The  assignment  shall  vest  In  the 
assignee  *  *  *  all  property  conveyed  by  an 
asslgnmait  for  the  benefit  of  creditors  made 
not  more  than  four  months  prior  to  the  time 
of  the  first  publication  aforesaid."  Section  51 
denies  a  discharge  to  an  Insolvent  If  he  has 
given  or  suffered  to  be  created  a  preference, 
as  herein  defined,  under  an  assignment  for  the 
-ben^t  of  creditors  or  othowlse,  which  pret- 
erence  has  not  been  sun^idered.  In  consid- 
ering these  provisions,  we  construe  them  as 
relating  to  a  goieral  assignment  for  the  bene- 
fit of  creditors.  Partial  assignments,  If  made 
to  hinder,  delay,  or  defraud  creditors,  are  re- 
ferred to  In  other  clauses  of  the  act  It  will 
not,  certainly,  be  urged  that  tbe  legislature 
may  not  forbid  assignments  with  preferences; 
as  neariy  all  the  state  legislatures  have  done 
80  without  questloa  Neither  can  It  be  snc- 
cessfnlly  argued  that  the  legislature  may  not 
prescribe  by  general  law  what  acts  on  the 
part  of  a  debtw  shall  constitute  bankruptcy 
or  insolvency,  and  what  disposition  shall  be 
made  ot  the  estate  ot  a  bankrupt  or  Insolvoit 
among  his  creditors. 

One  of  tbe  most  Important  functions  of  gor- 
ernment  Is  to  provide  means  tor  the  collection 
of  d^ta  and  the  enforcement  <tf  the  perform- 
ance of  contracts.  So  a  state  may  legnlato 
and  control  the  fwm  of  oxiTeyances,  and  pro- 
hlUt  such  as  it  may  consider  contrary  to  puln 
He  policy.  Restrictions  upon  the  power  to 
make  wills  and  create  truste  are  comm<m,  and 
proper  subjects  of  general  legislation.  That 
the  several  states  ot  the  Union  have  power  to 
enact  bankruptcy  and  insolvency  laws  wbteh 
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are  operativ«  wtthlD  certain  limits  while  no 
federal  bankruptcy  law  exists  bas  been  set- 
tled 1^  repeated  adjodlcatlona  by  the  rapr^e 
court  of  the  United  States.  Stm^ee  T.  Crown- 
iashleld,  4  Wheat.  122;  Bank  t.  Smith.  6 
Wheat  131;  Ogdffii  t.  Sanndars,  12  Wheat 
213;  Baldwin  t.  Hale,  1  Wall.  223.  In  onr 
constltuUMi  there  la  no  limitation  opon  the 
[lower  of  the  general  aasembly  to  le^Iate  on 
tills  subject  The  question  made  by  reiqiond- 
cnf  8  counsel  rat3ier,  by  Implication,  recognises 
the  power.  Article  1,  &  11,  to  which  be  r^ers, 
reads  as  follows:  "The  person  of  a  debtor, 
where  tliere  Is  not  strong  presumption  of 
ftand,  ought  not  to  be  continued  in  prison, 
after  he  shall  have  dellT«%d  up  his  property 
tor  the  benefit  of  his  creditors,  In  audi  man- 
ner as  shall  be  prescribed  by  law."  Clearly, 
this  implies  that  laws  may  be  enacted  pre- 
Bcribing  the  mode  and  terms  and  conditions  in 
and  upon  which  a  debtor  shall  convey  bis 
propKty  fCHT  the  benefit  of  his  credltwa.  This 
iB  all  that  is  done  the  secttons  of  the  law 
now  under  conslderatiML  The  statute  pro- 
vides that  a  general  assignment  to  an  as- 
signee chosen  by  the  debtor  shall  not  stand  If 
a  certain  number  of  the  creditors  withhi  four 
months  ask  the  court  to  appoint  an  assignee 
acceptable  to  them,  and  then  to  proceed  to 
distribute  the  debtor's  estate  In  a  manner 
which  seems  .to  the  legislature  to  be  equitable 
and  just  Bespondent's  coniud  says,  '*It  Is 
only  an  assignment  1^  an  insolvent  debtor 
which  may  be  set  aside  without  violation  of 
the  omsUtutlMi."  But  a  gen«al  assignment 
by  a  debtor  has  been  held  to  be  conclusive 
proof  of  insolvency.  Moorewood  t.  Holllster, 
6  N.  T.  808.  Indeed,  the  conveyance  by  a 
debtor  of  all  his  property  to  an  assignee  for 
the  purpoee  ot  paying  his  debts  is  a  confession 
Out  be  is  Incapable  of  managing  bis  estate  so 
as  to  fulfill  his  obligations  as  a  debtor,  and  bo 
invokes  the  Jurisdiction  ot  the  law  to  provide 
for  the  management  of  It,  as  M  the  case  of 
an  infant  or  person  of  unsound  mind.  The 
act  of  making  an  asslgnn^t  is  a  resignation 
of  his  duties  and  responsltdllties,  whidi  the 
state  may  Justly  make  fhe  occaskm  of  assnm- 
Ing  ctmtrol  of  the  debtor's  property  through 
regulariy  constituted  taistramenta  The  mak- 
ing of  a  general  assignment  is  not  evidence  ot 
Insolvency  only;  It  is  an  act  of  insolvency  It- 
self; for  a  man  who  has  put  all  bis  prop«ty 
out  of  bis  hands  cannot  himself  pay  his  debts 
as  they  come  due  in  l^e  ordinary  course  of 
business.  Says  Gardner,  J.,  In  Moorewood 
V.  Holllster,  6  N.  T.  328:  "The  execution  of 
such  an  ssslgnmrait  Is  of  itself  an  act  of  In- 
solvency of  the  most  unequivocal  character. 
The  debtor  thereby  v<dantarlly  devests  himself 
of  all  means  of  payment,  and  renders  It  im- 
possible that  his  creditors  at  large  should  ob- 
tain satisfaction  ot  their  demands  by  due 
course  of  law.  He  and  they  must  await  the 
winding  up  of  the  trust  If  the  detendant  is 
chargeable  with  the  necessary  consequences 
of  his  own  acts,  when  he  made  up  his  mind 
to  ft»lgn  all  his  pn^erty  he.  contenvlated  In- 


solrency;  when  he  consummated  Ui  poipose, 
he  became  Insolvent  In  fact" 

The  third  objectlfm  to  the  statute  l>  not 
properly  raised  In  this  case,  for  the  fee  re- 
quired has  been  paid  1^  the  petitioning  cred- 
itors; but  the  l^allty  of  such  fees  under  the 
constitntlon  has  been  fully  discussed  by  this 
court  in  Perce  v.  Hallett  13  B.  L  dM,  where 
it  is  said,  In  the  omcluding  words  of  tiie  opin- 
ion: "In  the  light  of  both  history  and  legis- 
lative practdce,  therefore,  we  think  the  lee^tl- 
mate  conclusion  is  that  the  declaration  of  the 
constitntlon  was  intended  to  i^ohlbit  not  feea 
like  those  prescribed  in  the  fee  table,  but 
gratuities,  or  exactions,  given  or  demanded  for 
the  direct  purpose  of  biflueaclng  the  course 
of  l^;al  {snceedings."  It  is  difficult  to  be- 
lieve that  a  parson  so  situated  as  to  be  unable 
to  raise  the  deposit  required  by  the  rule  should 
have  any  need  of  the  relief  afforded  by  the 
act.  It  was  only  Intended  to  apply  to  cases 
that  are  ot  sufficient  Importance  to  Justify  the 
attention  and  supervision  of  the  court  in  their 
settlement  An  honest  debtor  possessing  no 
estate  has  ample  protection  from  the  laws  re- 
stricting Imprisonment  for  debt  The  objec- 
tiooB  must  be  overruled,  and  further  proceed- 
ings had  vtfoa  the  petition  according  to  the 
statate 


(It  R.  I.  190) 

IRBLANb  T.  GLOBE  MILIiINa  ft  RSDUO- 
TION  CO. 

(Suprone  Court  of  Rhode  Uand.  July  12, 1887.) 

CORPOBAnOKB^TlbUIBFBB  OW  StOOK— AaBBBHKNT 
BBTOBS  IROORPOKAVION. 

Under  the  laws  of  the  state  of  Maine  (Rev. 
St  1883,  tit  4.  c  48,  S  19)>  providing  that  the 
algn««  of  articles  of  incorporaoon,  and  their  suc- 
cessors and  assigns,  shall  be  a  oorporatkm  from 
the  time  of  filing  the  required  certificate  in  the 
offlce  of  the  secrets  ry  of  state,  an  agreement  be- 
tween such  subscribers  prior  to  organisation,  or 
between  them  and  sut^  organised  body  prior  to 
such  filing  of  sach  certificate,  is  invalid  to  pre- 
vent the  transfer  of  stock  without  first  giving  the 
con>oratioD  the  option  of  purchase. 

On  rehearing  on  additional  pleas.  For  for- 
mer opinion,  see  32  AQ.  921. 

William  H.  Sweetland,  for  plaintUT.  War- 
ren R.  Paee  and  Irving  Oham^n,  for  de- 
fendant 


TIIiLINOHAST,  J.  In  the  opinion  hereto- 
fore given  in  this  case  it  was  held  that  the 
by-IsTT  of  the  defendant  corporation  provid- 
ing for  the  right  of  pre-emption  of  the  stock 
In  question  was  Invalid.  Since  the  rendition 
of  that  opinion  the  defendant  by  leave  of 
court,  has  filed  additional  pleas,  setting  up 
that  by  virtue  of  an  agreement  entered  into 
on  July  27,  18^  between  the  subscribers  to 
the  stock  of  the  tUok  proposed  corporation, 
and  also  of  an  agreement  t>etween  said  sub- 
scribers and  the  corporation  on  August  10. 
1882,  the  stock  in  question  could  not  be  trans- 
ferred without  first  giving  to  the  corporation 
the  option  ot  purchase;.  Without  lef  wiing  to 
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the  TOlamlnouB  pleadlns^  in  detail,  it  Is  sufS- 
dent  to  say  that  the  main  question  now  rais- 
ed thereby  Is  whether  the  alleged  agree- 
ments had  the  effect  to  bind  the  plaintiff's 
Toidor,  William  B.  Steams,  who  was  one  of 
said  8al)scrib6rs,  to  offer  the  stock  In  qaes- 
tfon  to  the  defendant  corporation  at  the  low- 
est price  at  which  he  was  willing  to  sell,  be- 
fore selling  said  stock  to  Um  plaintiff.  The 
case  shows  that,  although  the  defendant  cor- 
poratloi]  was  organized  at  Saco,  Me.,  on  the 
lOth  of  August,  1892.  under  the  laws  of  the 
state  of  Maine  (see  chapter  48.  IS  16-19,  print- 
ed In  connection  with  our  former  opinion),  i 
as  alleged  tn  defendant's  pleas,  yet  that  it 
did  not  become  a  corpotatlon.  so  as  to  be 
aUe  to  transact  business,  until  the  Slst  of 
Angnat,  1892.  at  which  time  the  certificate 
required  by  section  19  of  said  cliapter  was 
filed  with  the  secretary  of  state.  And,  this 
being  BO,  we  fall  to  see  any  force  In  the  al- 
leged contract  with  the  corporation  prior  to 
that  time.  In  other  words,  the  contract  or 
agreement  set  up  by  defendant  was  made 
before  the  corporation  was  in  existence  as 
a  legal  entity.  And  It  is  hardly  necessary  to 
a^e  against  the  power  of  a  person  not  In 
being  (If,  Indeed,  there  can  properly  be  said 
to  be  such  a  person)  to  make  a  contract  A 
corporation  like  the  defendant  Is  purely  a 
creature  of  statute,  and  only  exists,  for  the 
transaction  of  business,  when  all  of  the  re- 
quirements prescribed  for  the  creation  there- 
of hare  t>een  complied  with.  In  1  Thomp. 
Corp.  I  480,  the  learned  author  says:  "The 
corporation  must  hare  a  full  and  complete  or- 
sanlzation  and  existence  as  a  legal  entity  be- 
fore it  can  enter  into  any  kind  of  a  contract, 
or  transact  any  business."  In  Oent  r.  Insur- 
ance Co.,  107  m.  658,  the  court  say:  "That 
a  corporation  should  have  a  full  and  com- 
plete organization  and  existence  as  an  enuty 
before  it  can  enter  into  any  kind  of  a  con- 
tract or  transact  any  business,  would  seem 
to  be  self-evident.  This  Is  unconditionally 
true,  unless  the  act  of  incorporation  author- 
ises the  cori>orators  to  perform  acts  and  en- 
ter into  contracts  to  bind  the  company  when 
it  shall  be  organized.  As  well  say  a  child  in 
ventre  sa  mdre  may  enter  Into  a  contract,. or 
tliat  its  parents  may  bind  It  by  contract. 
A  COTporatlon,  until  organized,  has  no  being, 
franchises,  or  faculties.  Nor  do  those  en- 
gaged In  bringing  It  Into  being  hare  any  pow- 
er to  bind  It  by  contract,  unless  so  authorised 
by  the  charter."  The  supreme  court  of 
Maine  has  expreraly  decided  that  a  corpora- 
tion like  the  defendant  does  not  become  a 
corporation  undl  the  certificate  of  the  at- 
tamey  general  be  obtained  as  required  by 
tbe  provisions  of  said  cliapter  43,  |  19,  of 
the  Revised  Statutes  of  that  state.  Assocla- 
tknt  V.  Clarke.  61  Ble.  361.  See.  also,  AXber- 
trpe  Co.  V.  Kent  &  Stanley  Co.  (R.  I.)  35 
Aa  152;  Utley  v.  Tool  Co.,  11  Gray.  141; 
Match  Co.  V.  Hapgood,  141  Mass.  148,  7  N.  B. 
 ^ 

1  See  note  at  end  of  castb 


22;  4  Am.  &  Eng.  Sue.  Law,  197-199.  It  is 
to  be  observed,  In  this  connection,  that  there 
is  a  manifest  difference,  as  to  the  effect  of 
omission  of  the  requirements  of  the  law 
in  the  organization  of  corporations,  between 
a  case  where  the  corporation  is  created  by 
special  charter  and  there  have  been  acts  of 
user,  and  a  case  where  individuals  seek  to 
form  themselves  Into  a  corporation  under 
provisions  of  the  general  law.  In  the  latter 
case— which  is  the  one  before  us— It  is  mly 
in  pursuance  of  the  provisions  of  the  stat- 
utes for  such  purposes  that  corporate  exist- 
ence can  be  acquired.  BIgelow  v.  Gregory, 
73  111.  197.  But  defendant  contends  that 
the  case  presented  is  not  that  of  an  agree- 
ment between  the  promoters  of  a  corporation 
and  other  parties,  but  ts  that  of  an  agree- 
ment between  the  incorporators  themselves. 
But.  suppose  It  la,  how  does  that  change  tbe 
case?  It  Is  then  only  a  contract  between 
the  Incorporators,  or  rather  the  proposed  In- 
corporators, Individually,  and  not  one  of 
which  the  defendant  can  avail  itself.  And 
therefore,  even  assuming  that  a  contract  be- 
tween said  proposed  incorporators  not  to 
transfer  their  stock,  when  obtained,  without 
giving  the  option  of  purchase  to  the  corpora- 
tion, would  be  binding  on  them  as  individu- 
als, yet  the  only  remedy  for  a  breach  of 
such  contract  would  be  a  personal  one 
against  tbe  offending  stockholder.  Thus  in 
Garmody  v.  Powers,  60  Mich.  80^  26  N.  W. 
801.  It  is  held  that  an  agreement  with  in- 
dividuals that  when  they  l>ecome  incorporat- 
ed they  will  give  plaintiff  a  certain  amount 
of  paid-up  stock,  cannot,  on  any  rule  of  law, 
be  considered  as  a  dealing  with  the  corpora- 
tion Itself,  or  as  one  which  would  bind  the 
future  corporation  when  organised.  The 
case  of  Vansands  v.  Bank,  26  Conn.  16S,  cit- 
ed by  defendant's  counsel,  is  quite  dlffer^it 
from  the  case  at  bar.  There  the  questltm 
arose  as  to  whether  the  bank  had  a  lien  on 
the  stock  held  1^  the  insolvent  stockholder 
for  the  amount  of  his  indebtedness  to  the 
bank.  The  certificate  of  stock  which  be  held 
expressly  provided  that  the  shares  were  sub- 
ject to  the  Indebtedness  of  the  stockholder 
to  tbe  bank,  and  the  court  held  that  this  pro- 
vision was  binding  on  him  by  his  acceptance 
of  the  certificate,  such  an  acceptence  being 
tantamount  to  an  agreement  between  him 
and  the  defendant  that  his  stock  should  be 
subject  to  his  indebtedness.  The  court.  In 
referring  to  the  terms  of  the  certificate,  said: 
"That  provision  is  a  qualification  or  restric- 
tion of  the  title  of  Smith  to  the  stock,  of 
which  title  it  was  the  object  of  that  certifi- 
cate to  furnish  the  legal  evidence,  or  rather 
of  which  the  certificate  was  the  consummat- 
ing act;  and,  as  the  muniment  of  Smith's 
title,  we  think  that  it  must  be  treated  as  an 
entire  instrument  of  which  the  Qualification 
la  a  part,  and  that  the  latter,  therefore,  can- 
not be  disjoined  from  It,  or  treated  as  of  no 
validity.  To  consider  it  otherwise  than  as 
an  agreement  would  be  to  disr^ard  the  plain 
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Intention  of  the  parties,  which  courte  will 
always.  If  possible,  carry  Into  effect,  and  to 
sanction  the  perpetration  of  a  fraud  on  the 
defendants.  Smith  having  received  the  cer- 
tificate proffered  to  him  by  the  defendants 
with  that  restriction,  neither  he  nor  hia  as- 
signee should  be  permitted  to  deny  his  as- 
sent to  It,  and  that  would  be  sufficient  to 
constitute  an  agreement"  It  will  be  observ- 
ed that  this  was  a  case  where  the  corpora- 
tion was  In  existence,  and  fully  competent  to 
transact  business,  when  the  stock  was  Issued 
and  the  lien  thereon  created.  The  case  of 
Wain's  Assignees  v.  Bank,  S  Serg.  &  R.  86, 
which  Is  specially  relied  on  by  defendant.  Is 
very  similar  to  the  one  Just  cited.  There 
the  court  found  that  by  a  long  usage  and 
course  of  deaUng,  well  known  to  and  ac- 
quiesced In  by  the  assignor  of  the  stock  In 
question,  the  bank  had  a  lien  on  the  stock 
for  the  Indebtedness  to  It  of  its  stockholders; 
and  that  the  plaintiff,  who  was  the  assignee 
of  Wain,  and  therefore  stood  precisely  In  his 
slttiatlon,  was  bound  by  the  custom,  usage, 
and  weU-known  understanding,  which  was 
tantamount  to  a  contract  with  the  bank  re- 
garding said  transfer.  In  this  case,  as  In  the 
other,  it  will  be  seen  that  there  were  two 
parties  fully  competent  to  enter  Into  the  con- 
tract In  question.  McCready  v.  Rumsey,  6 
Duer,  676,  is  also  similar  to  the  cases  JuBt 
referred  to,  except  that  there,  under  the  arti- 
cles of  association,  no  stockholder  could 
transfer  his  shares  while  he  was  Indebted  to 
the  bank.  And  the  court  held  that  the  as- 
signee of  the  stockholder,  as  his  successor, 
and  under  the  statute,  took  the  stock  subject 
to  the  same  liabilities.  In  re  Dunkerson,  4 
Blsa.  227,  Fed.  Cas.  No.  4,158,  Is  a  case  where 
the  articles  ot  association  expressly^  author- 
ize the  restriction  on  the  sale  of  the  stock 
which  Is  contained  In  the  by-law,  and  hence 
was  properly  held  to  amount  to  a  binding 
contract  between  the  subscribers  and  the 
bank.  Bank  v.  Laird,  2  Wheat.  890,  Is  a  case 
where  the  act  of  Incorporation  provided  that 
no  stockholder  should  transfer  his  stock  un- 
til his  Indebtedness  to  the  bank  was  satis- 
fled,  unless  the  president  and  directors 
should  direct  to  the  contrary.  In  Stebblns  t. 
Insurance  Co.,  3  Paige,  350,  also,  the  act  of 
Incorporation  prohibits  a  transfer  of  stock 
until  the  stockholder's  UaUIltlea  to  ib%  oox- 
poratlon  are  satisfied. 

We  have  examined  the  numerous  other  cases 
cited  by  defendant's  counsel  in  his  elaborate 
brief  bearing  upon  the  quesUous  under  dis- 
cussion, but  we  do  not  find  that  they  sustain 
the  position  taken.  But,  even  admitting  that 
tb^  do,  the  decided  weight  of  authority,  as 
well  as  the  better  reason,  Is  to  the  contrary. 
Even  conceding,  therefore,  that  the  defendant's 
contention  as  to  the  validity  and  effect  of  such 
an  agreemait  or  contract  as  is  set  up  hi  its 
pleas,  when  made  between  parties  who  are 
competent  to  Miter  Into  it,  Is  correct,  yet,  as  no 
binding  contract,  and,  Indeed,  no  contract  at 
all,  b  shown  to  have  beeax  made  betweoi 


Steams  and  the  defendant  corporation  regard- 
ing the  restrictions  on  the  transfer  of  the 
stock,  as  claimed,  by  reason  of  the  fact  that 
the  defendant  was  not  capable  of  making  It, 
the  entire  defense,  In  so  far  as  said  pleas  are 
concerned,  necessarily  falls.  It  is  earnestly  in- 
sisted by  defendant's  counsel,  however,  that 
the  agreement  In  question,  althou^  made  be- 
fore the  corporation  was  in  existence,  became 
operative  upon  the  complete  oi^anlzatlon 
thereof  by  reason  of  the  Issuance  of  stock  to 
the  subscribe,  Including  said  Steams.  It  is 
to  be  observed.  Incidentally,  that  the  defend- 
ant does  not  allege  In  its  pleas  that  any  rat- 
ification of  the  contract  said  to  have  been 
made  on  August  10,  1S92,  ever  took  place. 
But,  even  assuming  such  an  allegation  there- 
in, we  do  not  think  It  would  be  of  any  avail, 
so  long  as  there  Is  no  vote  of  the  corporation 
In  any  way  relating  thereto;  and  we  do  not 
think  that  the  mere  act  of  the  corporation  in 
Issuing  the  certificates  of  stock  to  Steams, 
after  the  corporation  was  in  fact  In  existence, 
amounted  to  a  ratification  by  It  of  a  contract 
made  simply  between  the  subscribes  to  the 
stock  prior  to  the  time  when  the  corporation 
became  a  legal  entity.  In  order  to  avail  Itself 
of  the  agreement  alleged  to  have  been  made 
by  the  Incorporators  with  the  corporation  be- 
fore the  existence  of  the  corporation,  the  de- 
fendant must,  as  argued  by  plaintiff's  counsel, 
show  some  new  and  positive  act  done  after  its 
complete  oi^nlzatlon  ratlfyhig  said  allied 
agreement  The  case  at  bar.  In  which  the  de- 
fendant se^s  to  avail  Itself  of  an  agre^ent 
made  before  Its  Incorporation,  differs  very  ma- 
terially from  the  case  of  a  corporation  which 
has  accepted  the  benefit  arising  from  a  contract 
made  by  its  promoters,  and  Is  h^d  to  be 
bound  by  such  contract.  The  English  authori- 
ties hold  that  a  corporation  cannot  adopt  or 
ratify  a  contract  made  before  Its  incorpora- 
tion. Kehier  v.  Baxter,  L.  R.  2  0.  P.  174;  In 
re  Northumberland  Ave.  Hotel  Co.,  83  Ch.  DIv. 
16.  This  rule  has  been  followed  in  Massa- 
chusetts. In  Abbott  V.  Hapgood,  150  Mass. 
252,  22  N.  B.  907,  Knowlton,  J.,  says:  "If  a 
contract  Is  made  In  the  name  and  for  the  ben- 
^t  of  a  projected  corporation,  the  corporation, 
after  Its  organization,  cannot  become  a  party 
to  the  contract  even  by  adoption  or  ratifica- 
tion of  It."  "Such  a  contract  must  derive  its 
vitaMty  from  the  meeting  of  minds  when  tmth 
parties  are  In  existence.  Until  then  It  can  be 
nothing  more  than  an  offer  by  one  party. ^* 
Match  Go.  V.  Hapgood,  141  Mass.  148,  7  N.  E. 
22.  Having  thus  come  to  the  conclusion  that 
the  agrement  set  up  in  the  defendant's  pleas 
Is  invalid,  and  that  the  plaintiff  Is  not  bound 
thereby,  any  further  consideration  of  the  case 
at  this  thne  becomes  unnecessary.  We  deshre 
to  add,  however,  that  It  has  been  broi^ht  to 
our  hotlce  In  the  amended  pleadings,  and  also 
in  the  defendant's  new  brief,  ttiat  there  are 
certain  other  statutes  of  Maine  in  addition  fo 
chapter  46,  S  6,  relied  on  In  our  former  opinion, 
relating  to  the  power  of  corporations  to  pass 
by-laws.   And  the  defendant  now  claims  that. 
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under  said  statutes  aod  the  decisions  of  the 
sapreme  court  of  Maine,  the  by-law  aforesaid 
is  valid.  As  the  case  is  only  before  us  on  the 
amended  pleadings,  however,  and  as  thte  ques- 
tion Is  not  discussed  in  the  plaintiff's  brief,  we 
cannot  now  decide  it  In  view,  however,  of 
the  Importance  of  the  qnestlon,  and  of  the  new- 
ly-discovered statutes  aforesaid,  a  motion  for 
reargnment  of  the  original  qnesOan  would  be 
entertained  by  the  court 

NOTB.  The  statute  of  the  state  of  Mahie 
(Ber.  8t  1883.  tit.  4,  c.  48,  S§  16-19)  referred  to 
in  the  foregoing  opinion  (ante,  p.  116),  and  also  In 
^  former  opinion  in  the  cause  (32  Atl.  922),  is 
as  follows: 

"Sec  16.  Three  or  more  persons  may  associate 
themselves  together  1^  written  articles  of  agree- 
ment, for  the  pnrpose  of  formisg  a  corporation  to 
carry  on  any  lawful  business,  hicluding  corpora- 
tions for  manDfacturing,  mechaDical,  mining  or 
qEiarrylng  business  ana  also  corporations  whose 
porpose  18  the  carriage  of  passengers  or  freight 
at  both,  upon  the  high  seas,  or  from  port  or  porta 
in  this  state  to  a  foreign  port  or  ports,  or  to  a 
pvt  or  ports  in  other  stateb,  or  the  carriage  of 
bd^t  or  passengers,  or  bo'ii,  npon  any  wa- 
ters where  such  corporation  may  navigate;  and 
excepting  corporations  for  banking,  Insurance, 
the  coostructioa  and  operation  of  rauroads  or  aid- 
ing in  the  conatrnction  thereof,  and  tiie  businesa 
of  savings  banks,  tmst  companies  or  corporations 
intended  to  derive  profit  from  the  loan  or  use  of 
money,  and  sate  deposit  companies,  including  the 
rmtins  of  safes  in  burglar-proof  and  flre-proof 
nnlts;  also  excepting  telep»[di  and  tdcphone 
companies. 

"Sec  17.  Their  first  meeting  shall  be  called  by 
one  or  more  of  the  signers  of  said  articles,  \iy  giv- 
ing notice  thereof,  stating  the  time,  pUtce  and  pur^ 
poses  of  the  meeting  to  each  signer,  in  writing,  or 
by  pnbUsfaiDg  It  in  some  newspaper  printed  in 
the  county,  at  least  fourteen  days  prior  to  the 
dme  appoiuted  therefor.  At  such  meeting  they 
may  organise  into  a  corpMation,  adopt  a  corpo- 
rate name,  define  the  purposes  of  the  corpora- 
tion, fix  the  amount  of  the  capital  stock,  which 
sball  not  be  less  than  one  thousand,  nor  more 
than  two  million  dollars,  divide  it  into  shares,  and 
fleet  a  president  not  lees  than  three  directors,  a 
dttk,  treasnm,  and  any  other  necessary  officers, 
and  may  adopt  a  code  of  by-laws. 

"See  18.  Before  commencing  business,  the 
preildent.  treasnrtf,  and  a  majority  of  the  di- 
rectors naU  prepare  a  certificate  setting  forth 
die  name  and  purposes  of  the  corporation,  the 
amount  of  capital  steck,  the  amount  already  paid 
in,  the  par  value  of  the  shares,  the  names  and 
leddNicea  of  the  owners,  the  name  of  the  county 
irhen  it  la  located,  and  the  number  and  names 
of  the  directors,  and  shall  sign  and  make  oatii 
to  it;  and  after  it  has  been  examined  by  the 
attorney  general,  and  been  by  him  certified  to 
be  properly  drawn  and  signed  and  to  be  con- 
temable  to  the  constitution  and  laws,  It  shall  be 
recorded  In  the  registry  of  deeds  In  the  county 
where  the  business  is  to  be  done,  in  a  book  kept 
for  that  pnrpose,  and  a  copy  thereof  certified  by 
satib  register  shall  be  filed  In  the  secretary  of 
state's  office,  who  shall  enter  the  date  of  filing 
tbeteon.  and  on  the  original  certificate  to  be  kept 
by  the  corporation,  and  shall  record  said  cc^y  In 
a  book  tor  that  pnrpose.  Such  corporation 
tbaU  pay  the  attorn^  general  and  secretaxy  of 
state  five  doUan  eaeb  for  their  services  in  ad- 
vance. 

"Sec  19.  From  the  time  ot  filing  such  certifi- 
cate in  the  secretary  of  state's  office,  the  signers 
of  said  articles  and  their  successors  and  assigns 
■hall  be  a  corporation,  the  same  as  if  incorporated 
by  a  spedal  act  with  all  the  rights  and  powers, 
sDd  snbject  to  all  the  dntles,  obUgadona,  and  lia- 
bilities provided  bgr  this  cliapter  and  diapter  foi>- 


^  N.  H.  4») 

NORWAY  PLAINS  SAV.  BANK  t.  YOUNG. 

(Supreme  Court  of  New  Hampshire.  Rocking* 
ham.   March  16.  1894.) 

lasoLVBKcr— Droree — Right  to  Appbai. 

Pub.  St  c  200,  S  If  permitting  appeal  by 
a  person  aggrieved  by  a  decree  of  a  judge  of  pro- 
bate, which  concludes  his  interest  and  is  not 
strictly  interlocutory,  authorizes  appeal  by  credit- 
ors from  decree  of  insolvency  whidi  dissolves  their 
attachments  (chapter  201,  S  26),  and  concludes 
their  rights  acquired  thereby. 

Appeal  from  probate  court,  Rockingham 

county. 

A  decree  of  the  Judge  of  probate  adjudged 
Warren  F.  Putnam,  "said  to  be  a  resident" 
In  the  county,  an  insolvent  debtor,  under 
Pub.  St  c.  201,  i  42.  The  Norway  Platais 
Savlni^  Bank  appeal  therefrom,  alleging  that 
tbey  are  creditors  of  Putnam,  and  attached 
certain  property  belonging  to  talm,  and  sum- 
moned one  Folsom  (who,  It  is  alleged,  holds 
a  fraudulent  mortgage  of  the  attached  prem-. 
Isra)  as  trustee,  on  a  writ  made  within  three 
months  before  the  decree,  and  still  pending. 
John  B.  Young,  assignee,  appears  specially, 
and  moves  to  dlBmlaa  the  appeal,  and  to 
strike  out  the  reasons  assigned  therefor,  be- 
cause it  does  not  appear  that  plalntlCFs*  in- 
terest Is  such  as  to  entitle  them  to  appeal, 
and  because  the  reasons  are  Insufficient  In 
law.  He  also  moves  for  appolntmeat  of  a 
receiver  of  Putnam's  property  during  the 
pendency  of  the  appeaL  Motions  denied. 

The  following  are  the  reasons  alleged  for 
the  appeal:  (1)  That  Putnam  was  not  a  res- 
ident or  Inhabitant  of  this  coimty  at  the  time 
of  the  filing'  of  the  petiUon.  (2)  That  the 
petition  "was  not  dnly  executed  under  the 
provisions  of  law."  (3)  "That  at  the  time 
of  said  adjudication,  there  were  no  claims 
filed  or  proved  In  amount  of  $300,  and  no 
evidence  offered"  that  Putnam  was  owing 
that  amount  "as  shown  by  the  record."  (4) 
That  said  Folsom,  with  his  agents,  associates, 
and  others,  by  fraud  and  collusion,  caused 
the  petition  against  Putnam  to  be  filed,  for 
the  purpose  of  defeating  the  rights  acquired 
by  the  plaintiffs  by  their  attachment  (5) 
That  the  petitioner  did  not  prove  any  claim 
before  the  adjudication,  and,  at  the  special 
instance  and  request  of  those  Interested  In 
defeating  the  plaintiffs'  rights  under  their  at- 
tachment and  to  make  their  fraud  more  com- 
plete, and  to  realize  therefrom,  procured  the 
services  of  one  Knight  attorney  for  one  Con- 
ner, to  appear  and  prosecute  the  petition  for 
the  appointment  of  a  messenger;  tliat  neither 
the  said  Knight  nor  the  party  he  claimed  to 
represent  complied  with  the  provisions  of  law 
in  Joining  In  said  petition.  (6)  That  the  In- 
solvency of  the  debtor  was  not  proved,  nor 
any  act  of  Insolvency  shown  at  or  prior  to 
the  time  of  the  decree. 

Worcester,  Qatnej  A  Snow,  ISor  plaindfEs. 
Eastman,  Young  te  CNelU  and  A.  O.  Poller, 
for  defendant. 
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BIX)DGETT,  J.  "Any  person  aggrieved 
by  B  decree,  order,  appointment,  grant,  or  de- 
nial of  a  judge  of  probate,  which  may  con- 
clude his  Interest,  and  which  Is  not  strictly 
interlocutory,  may  appeal  therefrom  to  the 
supreme  court  at  the  next  trial  term  to  be 
holden  tor  the  county."  Pub.  St  c  2iXt,  i 
1. ,  The  decree  of  insolvency  against  the 
debtor  dissolved  the  plalntifCs*  attachments 
upon  his  property,  which  were  made  within 
three  months  before  the  b^Innlng  of  the 
Insolvency  proceedings  (Id.  c.  201,  |  2S),  and 
concluded  their  rights  acquired  by  the  at- 
tachments. This  gave  them  an  appealable 
interest  in  the  decree. 

The  claim  of  the  defendant  that  all  of  the 
reasons  of  appeal  are  insufficient  in  law  Is 
not  well  lounded.  While  the  insufficiency 
of  most  of  them  is  apparent,  the  sufficiency 
of  some  of  them  is  so  manifest  that  no  argu- 
ment to  the  oontrary  can  be  other  than  fntUe. 
No  reason  appears  f w  the  awolntment  of  a 
receiver  during  the  pudency  of  the  appeal. 
Motion  to  dismiss  denied. 


OHASS).  did  not  sit. 
emxed* 


Tb6  (rthfiim  con- 


(67  N.  H.  600) 

SCOTT  V.  KNIGHT. 
(Siqveme  Goort  of  New  Hampshire.  Boddng- 
ham.  Dec  189S.) 

iMOhmat   —   EXAUINATIOH    BBTOBB  FBOBATB 

COOaT— JUHIRDICTIOM. 

On  examination  before  the  probate  court,  un- 
der Pub.  8t  c.  201,  S  27.  iHroTiding  that  such 
coort  may,  on  cause  shown  fey  affidavit  of  a  per- 
son interested  in  an  insolvent  s  estate,  examine  a 
person  suspected  of  having  In  his  possession  any 
Of  the  assets  of  the  estate  or  any  knowledge  re- 
lating thereto,  it  can  merely  taice  the  examlna- 
tioii,  to  serve  as  a  bads  tor  other  proceedings 
In  the  proper  court,  anu  cannoL  on  the  facts  elidt- 
^^decree  that  the  person  deliver  over  the  prop- 
Appeal  ftom  jmbate  cotirt,  Rocklng^iam 
county. 

Bxamlnation  before  the  Judge  of  probate 
court,  under  Pub.  St  c  201,  |  27,  on  cause 
shown  by  affidavit  of  Robert  Scott,  plaintiff, 
assignee  of  Page  &  Dowe,  insolvent  debtors, 
of  Charles  H.  Knight,  defeodant.  It  appear- 
ed that  Page  &  Dowe  had  assigned  certain 
contracts  to  Van  Wart  &  Co.  as  collateral  se- 
curity, and  that  Van  Wart  &  Co.  assigned  the 
contracts  to  one  Knapp,  who  put  them  In  the 
hands  of  defendant,  an  attorney  at  law,  for 
collection.  On  the  facta  obtained  by  such  ex- 
amination, the  Judge  decreed  that  defendant 
deliver  the  contracts  to  plaintiff.  From  the 
decree  defendant  appealed,  assigning,  aa  one 
reason  therefor,  the  lack  of  Jnrlsdicticai  or 
power  in  the  probate  court  to  make  such  a 
decree.  At  the  trial -term  the  decree  was  re- 
versed, on  the  ground  that  the  proceeding  be- 
fore the  Judge  of  probate  was  an  Inquisition, 
in  which  he  had  no  anthorlty  to  make  the  de- 
cree. Plaintiff  moves  to  set  aside  the  terer&al. 
Motion  denied. 


Bestman,  Yomig  is  O'Neill,  for  jflaSnOtt.  0. 
EL  Knight  for  defeadant. 

BLODGBIT,  J.  The  probate  court  had  no 
authority  to  make  the  decree.  It  could  do 
nothing  except  to  take  the  examination  of  the 
person  complained  of,  to  serve  as  a  basis  for 
other  proceedings,  1^  salt  or  otherwise,  in  the 
proper  court  Dodge  r.  McNeH,  62  N,  H.  168. 
Motion  denied. 


OHASB;  did  not  alt. 
nd. 


Hie  others  cmcnr- 


(67  N.  H.  lit) 

JOKBS  et  sL  T.  OONOORD  ft  M.  R.  It.  et  al. 

(Supreme  Oonrt  ol  New  Hampdiire.  Hillsbor- 
ongh.  March  11«  1802.) 

CoBPOBATioys — CoRraAOT  of  Uniox— AppoanoH- 

HBRT  OF  8tOCK~IkCRBASB  OP  CAPITAL — RiBHT 
OF  SUBSCUIPTION— VOTB  FOB  iKCRBASS—AajinAI. 
MSKTISO— SUFFICIBNCT  OF  NOTIOB  —  NlCBSSlTT 
FOB  INCRBABB— COBPOUATB  DiSCBSTION— -ClftSCX- 
OR9— RiOBT  TO  VoTB. 

1.  Where  a  corpontioa  tnereasea  its  cental 
stock,  each  holder  of  original  stock  is  entitled  to  a 
portion  of  the  new  stock,  because  It  includes  an 
undivided  part  of  the  comjjon  proparty,  of  every 
part  of  wfakh  he  Is  an  «wn«,  and  ttf  whkli  a 
conveyance  can  be  made  only  with  his  consent  or 
by  legal  process. 

2.  Two  corpcnrations,  0.  and  M.,  made  a  con- 
tract of  union.  There  were  four  classes  of  former 
shares,  of  unequal  values,  and  Qieir  inequality 
was  adjusted  in  the  new  company  by  dividing  its 
shares  into  four  classes  with  uneguiU  rights  to 
dividends.  The  contract  provided  that  the  capital 
riionld  "be  apportioned  among  the  stockholders 
of  the  parties  hereto  as  follows:  (1)  To  holders 
of  the  preferred  stock  of  the  *  *  *  M.  Ball- 
road,  one  share  of  the  stock  of  dasa  1  tor  evetr 
share  of  said  preferred  stodc  hdd  I17  them."  By 
dmilar  danses  the  other  classes  of  stock  were 
assigned  to  the  proper  classes  of  persons.  There 
was  a  provision  for  an  Increase  of  cacrital,  but 
there  was  no  express  stipulatioa  as  to  the  dtstri- 
bntion  of  the  rignt  to  subscribe  for  the  Inereaae. 
BOd,  that  the  existing  stockholders,  without  ref- 
erence to  dividend  discriminations,  were  entitled 
to  the  new  stock  at  par  value  in  such  propor- 
tion aa  the  number  of  shares  alrea^  owned  by 
them  bore  to  the  whole  numb^  of  shares  before 
the  increase. 

5.  Oen.  Lam,  e.  147,  {  4,  provides  that  cor- 
porations may  adopt  by-laws  not  repugnant  to 
the  laws  of  the  state.  Chapter  148,  I  6,  permits 
the  increase  of  the  capital  of  a  corporation  at 
"any  meeting  called  for  the  purpose."  A  l7-law 
of  a  corporation  provided  that  "any  bosiueas 
within  the  power  of  the  corporation  may  be  trans- 
acted at  annual  meetings,  although  tiie  sul^ect- 
matter  thereof  is  not  specified  in  the  nobce." 
Beld,  that  an  increase  of  the  capital  was  not  au- 
thorued  by  a  vote  at  an  annual  meeting,  where 
the  notice  merely  redted  that  the  meeting  would 
be  held  at  a  specified  time  and  place  to  act  on 
the  report  of  the  directors,  "and  to  transact  any 
other  business  that  may  be  brought  before  the 
meeting,"  since  the  by-law  waa  controlled  by 
the  statutory  provision. 

4.  The  necessity  of  an  increase  of  capital  au- 
thorized by  law  is  a  question  left  to  the  judgment 
of  the  corporation. 

6.  Directors  of  a  corporation  are  not  disqnaU- 
fled  to  vote  aa  stoekholdos  fat  an  Inereaae  of 
capital. 

Bill  by  Frank  Jones  and  another  against 
the  Concord  &  Montreal  Railroad  and  its  di- 
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rectors  for  an  Injunction  restraining  defendants 
from  Issoln^  the  whole  or  any  part  of  certain 
preferred  stot^  which  the  corporation  at  Its 
aonaal  meeting  held  October  13,  ISdl,  voted  to 
ferae,  and  from  distributing  the  same  to  all  the 
tSMom  of  stockholdeni  In  pn^nrtlon  to  tlielr 
nvecttre  hoIdhwB.  DeerM  tor  plalntUBL 

OUver  B.  Branch,  Charles  H.  Burns,  and 
Charles  B.  GaCCney,  for  plalntifls.  Bingham 
k  Mitchell  and  Frank  8.  Streeter,  for  defend- 
lots. 

DOB.  G.  J.  1.  Under  Laws  1888,  c.  fi,  the 
Concord  Railroad  and  the  Montreal  Railroad 
bave  united  and  formed  a  new  corporation 
called  the  Concord  &  Montreal  Railroad,  on 
terms  agreed  to  by  a  two-thirds  vote  of  each 
party.  Chapter  46  relates  merely  to  the  cor- 
porate name.  The  stockholders  of  the  unit- 
ing corporations  being  members  of  the  new 
corporation,  their  rights  as  members  of  it 
■re  equal,  except  In  those  respects  In  which 
Ineqaallty  Is  established  by  chapter  S,  the 
contract  of  union  which  that  chapter  anthor- 
lied,  and  the  nnmber  of  their  shares.  With 
no  agreement  to  the  contrary,  a  share  of 
Cwcord  &  Montreal  stock  would  be  a  pro- 
portional share  of  the  equitable  title  of  the 
corporate  property,  and  among  the  com- 
ponents on  Incidents  of  the  title  would  be 
proportional  shares  of  the  right  to  receive 
dirldenda  and  to  control  the  management  of 
the  pn^rty  1^  the  voting  power.  The 
rights  comprised  In  each  share  are  the  same 
as  those  comprised  in  every  other  share, 
with  such  differences  as  were  Introduced  by 
the  contract  of  union,  which  includes  the 
lavs  under  which  it  was  made.  If  these  dlf* 
ferences  were  not  satisfactory  to  any  ■  mem- 
ber of  either  of  the  uniting  corporations,  he 
was  not  required  to  submit  to  them.  He 
eonld  not  be  forced  Into  the  new  company. 
Clearwater  v.  Meredith,  1  WalL  26.  41;  Ira- 
nian T.  Railroad  Co.,  80  Pa.  St.  42,  46; 
Mowrey  Railroad  Co.,  4  Blss.  78,  85,  Fed. 
Gas.  No.  9,891;  Black  v.  Canal  Co.,  24  N.  J. 
■q.  466;  Mor.  Corp.  {  646.  By  dlssentli^  he 
could  compel  that  company  to  buy  his  stock 
at  its  value,  ascertainable  under  section  1. 
Btfore  the  union,  the  Concord  and  the  Mont- 
real, being  business  corporations,  were  part- 
nerships, with  common-law  partnership 
rights  and  liabilities,  modified  In  some  re- 
spect by  statute.  By  becoming  meml)erB  of 
those  companies,  the  stockholders  bad  ac- 
cepted the  charters  and  other  corporation 
laws  as  their  partnership  contracts.  By  be- 
coming members  of  the  Concord  A  Montreal, 
they  assumed  the  relation  of  partners,  whose 
contract  Is  in  the  act  of  1889  (which  con- 
tains the  new  charter),  in  the  old  charters, 
matertaUy  amended  by  the  new;  In  other 
laws;  and  in  the  agreement  of  anion  which 
formed  the  new  corporation.  Their  rights, 
to  far  as  they  are  involved  In  this  case,  are 
oontnctnal;  and  their  Intention,  proved  as 
a  tut  by  competMit  evldrac^  is  their  c<ni- 


tract.  The  provision  of  section  8  of  the  act 
of  1889  that  "the  stockholders  In  the  uniting 
corporations  who  bare  assented"  to  the 
union  (exchanging  their  certificates  of  stock 
being  a  manifestation  of  assent)  "shall  be 
members  of  the  new  corporation,"  seems  to 
hare  no  peculiar  significance,  and  to  be  of 
no  Importance.  The  union  of  the  old  com- 
panies would  Import  membership  In  the  new 
company,  and  equality  In  the  shares  of  that 
company,  unless  a  dlffermt  purpose  were 
shown  by  the  true  construction  of  the  "agree- 
ment for  tmlon."  Such  an  agreem^t  made 
In  general  tmns,  without  a  spedflc  prorlsfoa 
for  membership,  would  naturally  mean  a 
formation  of  one  company  ont  of  the  mem- 
bers of  several  companies  on  a  footing  of 
equal  rights  In  the  property  of  the  new  com- 
pany In  proportion  to  the  number  (tf  their 
shares,  except  so  far  as  an  Intention  to  cre- 
ate or  continue  In  equality  were  provided  by 
competent  evidence  found  in  some  part  of 
the  contract.  In  this  case  the  provision 
that  the  assenting  members  of  the  old  com- 
panies shall  be  members  of  the  new  one  Is 
nothing  more  than  would  be  Imidled  from  a 
general  agrement  to  unite  the  old  compa- 
nies. The  Concord  stockholders  were  the 
Concord  Company.  The  Montreal  sto<A- 
holders  were  the  Montreal  Company.  The 
union  of  the  companies  was  a  nnlon  of  the 
stockholders.  The  property  of  each  of  the 
uniting  companies  belonged  to  Its  members. 
The  property  of  the  Concord  A  Montreal  be- 
longs to  its  members.  The  circumstonce 
that  th^  are  an  Incorporated  trustee,  hold- 
ing the  l^al  title,  Is  Immaterial.  One  mate- 
rial fact  Is  that  they  are  beneficiaries,  hold- 
ing the  equitable  title,  and  that  the  rights  in- 
volved In  this  case  are  not  affected  by  the 
mere  division  of  tfaelr  title  into  legal  and 
equitable  parts,  but  are  what  they  would  be 
If  the  owners  were  an  unincorporated  body, 
holding  their  property  as  tenants  In  common 
and  partners  without  a  trust,  and  with  the 
power  of  Increasing  their  capital  that  was 
accepted  by  their  partnership  contract 

Section  10  of  the  new  charter  authorizes 
the  new  company  to  buy  12  other  roads,— the 
Mt.  Washington,  the  Whltefield  Jefferson, 
the  New  Zealand  Valley,  the  Profile  ft  Fran- 
conla  Notch,  the  Pemlgewasset  Valley,  the 
Lake  Shore,  the  Tilton  &  Belmont,  the  Sun- 
cook  Valley,  the  Suncook  Valley  Bxtenslon, 
the  Manchester  &  NorOi  Weare,  the  Concord 
&  Portsmouth,  and  the  Nashua,  Acton  & 
Boston.  "For  the  purpose  of  facilitating 
said  purchases,  and  to  carry  Into  effect  the 
agreement  or  agreements  made  as  hereinbe- 
fore authorised,"  the  Concord  A  Montreal 
may  "increase  Its  capital  stodc  to  such 
amount  as  may  be  requisite,"  with  a  proviso 
limiting  the  amount  of  capital  on  which  dlvt 
dends  can  be  paid,  and  a  stlpulatiwi  that  aft- 
er a  purchase  of  either  of  tibe  12  roads  the 
Concord  &  Montreal  shall  "have  and  enjoy 
all  the  rights,  privileges,  and  tranchlses 
theretofore  had  and  enjoyed  bj  the  seUtng" 
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corporation.  This  provision  In  relation  to  an 
Increase  ot  capital  Is  me  of  the  arUcles  of 
the  partnership  contract.  In  none  of  those 
articles  Is  there  an  express  st'pnlatlon  as  to 
the  dlstrlbntlott  of  the  rWbt  to  subscribe  for 
the  Increase  of  capital  antb<»lEect  1^  section 
10.  It  was  one  of  the  snbjecis  that  could, 
have  been  ecpressly  regulated  by  the  con- 
tract, Yxy  which  the  stockholders  of  the  unit- 
ing companies  were  empowered  to  determine 
and  did  determine,  the  terms  of  their  union. 
But  it  was  one  ct  the  subjects  on  which  they 
left  their  contract  to  be  Inferred  from  the 
gtipuZatlon  of  section  S  that  all  the  stock- 
holders of  the  old  companies  who  assented 
to  the  '^igreement  for  onion"  shoidd  "be 
members  of  the  new  corporation,"  and  from 
any  other  clauses  of  their  compact  contain- 
ing evidence  ot  thdr*  Intention.  Another  of 
tlietr  partnership  articles  Is  section  6,  c. 
148,  Gen.  Laws.  The  first  section  of  this 
chaptOT  provides  that  "the  rights,  powors, 
and  duties  set  forth  In  this  chapter  shall  be 
Inddott  to  all  corporations  having  for  their 
object  a  dividend  of  profits,  hereafter  incor- 
porated.'* For  the  puprose  of  the  present  In- 
quiry, the  Ooncord  &  Montreal  was  Incor- 
porated after  the  enactment  of  chapter  148. 
Ballway  Co..t.  Berry,  IIS  U.  8.  465,  474,  476, 
5  Sup.  Ct  529.  Section  6  of  tiiat  chapter  is: 
"The  corporation,  at  any  meeting  called  for 
the  purpose,  may  incraase  or  reduce  Its  capi- 
tal stock,  and  the  number  of  shares  th^in, 
bat  the  capital  stock  when  so  Increased  shall 
not  exceed  the  amount  authotlied  by  law." 
The  distribution  of  new  capital  under  this 
clause,  Uke  the  distribution  under  section 
10  of  tiie  act  of  1888,  was  not  expressly 
Btlpnlated.  but  was  left  to  be  Implied  from 
all  compete  evidence  furnished  by  the 
partnership  contract  If  all  the  shares  of  the 
old  compaides  had  been  of  equal  value,  and 
It  had  been  agreed  merely  that  the  holder  of 
each  of  those  shares  should  luive  a  share  of 
the  new  eompai^,  the  equality  of  the  for- 
mer shares  would  have  been  maintained. 
The  contract  of  unltm  ^ows  there  were  four 
classes  of  former  shares,  of  nnequal  values, 
—three  ot  Montreal  and  one  of  Concord,— 
and  that  their  Inequality  was  adjusted  in  the 
new  company  by  dividing  Its  shares  Into 
four  classra  with  unequal  rights  to  divi- 
dends. The  contracting  parties  could  also 
have  agreed  that  these  classes  should  be  une- 
qual In  the  ownership  ot  the  road,  and  In 
the  right  to  vote.  But  on  neither  of  th«e 
points  Is  there  any  express  provision  against 
equality. 

Chapter  1177,  Lews  1851,  authorised  the  is- 
sue of  preferred  Montreal  stock  to  complete 
the  road  to  Wells  River.  This  stock  was  to 
be  "eaititled  to  a  preference  or  priority  In  dlvl- 
doids,  so  that  said  stock  shall  first  receive, 
from  the  net  Incmne  of  the  road,  dividends  to 
tlie  amount  of  six  per  coit.  per  annum."  If 
there  was  no  athee  stipulatlw  on  the  subject, 
a  share  of  preferred  and  a  share  of  common 
BtodE  were  equal  In  ownership  of  capital,  and 


equal  In  tiie  right  to  vote.  Elxc^t  In  dlvl^ 
dends,  the  rights  comprised  in  a  common 
share  were  no  more  aftected  1^  the  issue  of 
100  preferred  shares,  under  the  act  of  1851* 
than  they  would  have  been  1^  an  authorized 
Issue  of  100  comnum  shares.  The  issne  ot 
preferred  shares  was  not  a  conveyance  of  the 
whole  road  to  the  preferred  stockholders,  or 
of  so  much  of  It  as  would  make  a  holder  of 
a  preferred  share  a  larger  owner  of  the  cap- 
ital than  a  holder  of  a  common  share.  Wltb 
the  consent  of  the  stoi^olders  and  the  legis- 
lature, the  road  could  have  been  sold.  By 
due  ivocess  of  law  It  could  have  been  sold  on 
prosecutlaD,  or  foreclosure,  or  under  an  ex- 
erdse  of  eminent  domain,  notwithstanding 
the  unanimous  objection  of  the  preferred 
stockholders.  If  it  had  been  aoSA^  the  pro- 
ceeds left  after  payment  of  debts  would  have 
been  legally  divisible  among  the  owners  of 
the  road  In  proportioa  to  the  numbw  of  their 
shares.  A  tuMer  of  a  common  Share,  being 
the  equal  of  a  holder  of  a  preferred  share 
In  ownonhip  ot  the  property  sold,  would  re- 
c^ve  an  equal  Share  of  the  proceeds,  unless 
he  consented,  before  or  after  the  sale,  to  take 
less.  The  contract  which  united  the  Mon- 
treal and  the  Ooncord  Companies  tends  to 
show  tliat  between  the  preferred  stock  and 
the  old  stock  of  the  Montreal  Company,  con- 
sidered solely  as  dividend-paying  Investments, 
there  was  a  difference  (tf  value,  and  so  great 
a  difference  that  an  equal  dlvislw  of  t3ie  div- 
idend-earning capital  (the  proceeds  ot  a  sale 
ot  the  road)  anumg  the  stockholders  without 
distinction  of  classes  would  have  been  grossly 
inequitable.  And  ft  does  not  appear  that  the 
original  partnership  articles  of  the  bi^ontreal 
Company,  or  the  supplementary  article  for  the 
Issue  of  preferred  stock  under  the  act  of  1851, 
contained  any  stipulation  sg^nst  such  a  divi- 
sion. The  reason  of  the  tntdssion  of  an  ex- 
plldt  agreement  on  a  subject  that  might  be- 
come so  Important  is  not  stated,  a  convey- 
ance of  half  of  a  farm  In  common  and  un- 
divided, to  A.,  with  a  preferred  right  to  10 
per  cent  on  bis  investment,  to  be  paid  him  an- 
nually out  of  the  Income  of  the  Cum,  would 
Inform  him  what  the  conmum  capital  would 
be  on  partition  by  sale  or  otherwise.  Having 
acquired  but  half  of  the  title,  and  made  no 
contract  either  against  a  partition  or  for  a 
partition,  that  would  give  him  more  than  the 
share  he  bought,  his  rights  would  not  be  in- 
fringed by  an  equal  partition  tibat  would  mate- 
rially damage  him  and  materially  benefit  his 
co-tenant  by  terminating  the  preferred  ril^t 
to  Income.  Parol  evidence  that  the  possibili- 
ty and  probability  of  a  partition  were  over- 
looked when  he  took  his  conveyance  would  be 
Inadmissible.  The  written  contract  conld  not 
be  altered  without  the  consent  of  both  par- 
ties. To  obtain  a  reformation  of  his  deed.  It 
would  not  be  enough  for  him  to  show  that  par- 
tition was  not  thought  of.  The  contract  was, 
not  something  that  did  not  occur  to  the  par- 
ties, but  their  intention  and  understanding 
exprecmed  in  writing.    They  Intended  that  A. 
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sboald  bare  half  of  the  land  tlUe,  and  the 
law  could  not  violate  their  contract  by  giving 
blm  more.  It  Is  not  an  unusual  occurrence 
thai  a  bargain  turns  out  better  for  one  party 
than  tor  the  other  by  leason  of  something  not 
expected  by  either. 

It  does  not  appear  that  any  Inforinatlon  on 
tbe  subject  of  a  total  or  partial  division  of 
capital  was  expressly  given  by  the  certificates 
of  preferred  Montreal  stock;  that  attentlCMi 
was  called  to  It  by  what  was  written,  said, 
aod  done;  or  that  It  was  in  the  mind  of  any 
of  tbe  persons  concerned  In  the  Issue  of  that 
stock.  The  shares  of  stock,  old  and  preferred, 
were  personal  property.  A  large  part  of  the 
corporate  property  was  real  estate.  It  may 
be  unsafe  to  assume  that  any  Montreal  stock- 
bolder,  common  or  preferred,  regarded  his  cer- 
tificate as  evidence  of  his  being.  In  any  legal 
sense,  a  landowner.  The  rights  of  each  stock- 
bolder  of  each  class,  as  an  owner  of  a  part 
of  every  piece  of  the  corporate  property,  was 
1  subject  on  which  there  may  have  been  little, 
if  any.  dlscusslcm  or  discourse,  and  on  which 
tbe  prevailing  Ideas  were  probably  limited 
and  Indistinct  It  Is  probable  that  a  differ- 
eoce  In  the  value  of  tbe  different  classes  of 
Montreal  stock  was  anticipated  when  tbe  pre- 
ferred stock  was  Issued.  It  may  have  been 
supposed  that  the  preferred  would  be  at  par,- 
and  that  tbe  old^  would  be  worthless.  The 
future  value  of  the  old  stock  may  have  been 
a  anestion  on  which  no  trustworthy  opinion 
could  be  formed.  On  the  face  of  the  transac- 
tion, with  no  other  Information  of  It  than  the 
case  gives.  It  seems  Improbable  that  It  was 
noderstood  and  intended  that  the  old  and  the 
preferred  shares  could  be  made  of  equal  val- 
ue by  a  sale  of  tbe  road.  But,  stnmg  as  the 
presomption  appears  against  tbe  existence  of 
such  an  onderstandlng,  tbe  point  Is  one  on 
wtalcb  there  may  have  been  no  actual  under- 
■tandlng.  The  preferred  stockholders  being 
put  owners  of  the  road,  It  covld  be  sold  only 
tiy  tbelr  c(»isent,  or  by  due  process  of  law. 
llieT  could  withhold  their  consent;  they  could 
sdl  their  shares  without  a  sale  of  the  road; 
they  may  not  have  heard  of  a  railroad's  be- 
ing sold  without  the  owner's  consent;  and  tbe 
possibility  of  sudi  a  sale  of  the  Montreal  may 
not  have  occurred  to  them..  Even  If  a  sale 
Has  thonght  of,  tbelr  foresight  may  not  have 
gme  beyond  to  a  division  of  tbe  proceeds, 
operating  as  a  partition  of  the  property,  and 
an  unjust  eqaallzatton  of  the  portions  of 
dasses  of  owners.  If  this  contingency  was 
not  foreseen.  It  did  not  become  an  element  of 
the  market  price  of  either  class  of  stock.  Had 
t  partition  by  sale  been  anticipated  as  an 
event  Ukely  to  happen  Immediately,  tbe  pre- 
ferred stock  might  not  have  been  taken  with- 
out a  ciHitract  against  sacb  a  partltioQ  as 
mold  be  a  great  gain  for  one  class  and  a 
great  loss  for  another  class.  Nmnerons  re- 
ported cases  lllnstrate  tbe  limited  knowledge 
of  the  future  on  which  railroad  and  other 
business  investmcHits  and  enterprises  are 
made  and  undertaken.    In  many  corporations 


there  have  been  and  are  different  classes  of 
stockholders,  and  In  the  omission  of  a  provi- 
sion against  a  division  of  capital  (In  cash  or 
in  new  stock)  on  the  basis  of  the  numerical 
proportion  of  stiares  the  Montreal  seems  not 
to  liave  been  an  exceptlMial  case.  It  la  un- 
derstood that  sneh  a  provltifm  Is  general^ 
omitted. 

It  Is  said  that  upon  the  dissolution  of  a 
corporation,  and  the  distribution  of  Its  as- 
sets, prefrared  stockholders  hare  no  priority 
over  common  stockholders,  because  tbe  pref- 
erence given  and  acquired  relates  to  divi- 
dends, aud  not  to  the  capital  stock;  but  that, 
where  a  preference  as  to  capital  is  contracted 
for  (which  Is  not  generally  the  case),  the  rule 
Is.  of  course,  otherwise.  Cook,  Stocks  &  S.  fi 
27B.  Tbe  result  Is  controlled  by  the  contract 
of  the  parties.  Subject  to  the  payment  ot 
debts,  the  proceeds  of  a  sale  of  the  Montreal 
road  would  have  belonged  to  the  stockhold- 
ers, because  the  road  was  theirs.  When  A. 
paid  the  company  flOO,  and  received  a  certifi- 
cate of  a  share  of  preferred  stock,  the  money 
became  the  property  of  all  the  stockholders, 
and  he  became  one  of  tbe  owners  of  all  the 
corporate  property,  under  a  special  contract 
concerning  a  preference  In  dividends,  but  vrith 
no  contract  qualifying  the  evidence  (furnished 
by  tbelr  certificates)  that  their  ownership 
the  capltui  Bto(^  was  in  prt^rtlon  to  the  num- 
ber of  tbelr  shares;  and  a  total  or  partial  di- 
vision vf  the  capital  am.ottg  them  would  have 
followed  that  proportion,  not  by  reason  of  a 
peculiar  rule  of  corporation  law,  but  because, 
by  contract,  they  had  determined  the  shares  In 
which  they  owned  the  road;  and  no  law  could 
authorize  a  partition  of  It  according  to  any 
other  title  than  that  by  which  they  held  It 
Stock  dividends  and  issues  of  preferred  stock 
stand  on  the  same  ground  as  a  partition  of 
the  whole  road.  The  Issue  of  a  certificate  to 
a  new  stockholder,  making  him  one  of  the 
owners  of  the  road,  would  be  a  cmveyance 
of  title  which  can  be  made  only  with  the  own- 
er's consent  or  by  legal  process.  When  a 
stock  dividend  Is  made,  or  new  stock  (pre- 
ferred, common,  or  deferred)  Is  Issued,  each 
stockholder  Is  entitled  to  a  portion  of  It,  not 
m^ly  because  the  Issue  may  affect  his  right 
to  dividends,  but  also  because  the  new  stock 
Includes  an  undivided  part  of  tbe  road,  of 
every  part  of  which  he  la  an  owner,  and  be- 
cause every  shred  of  his  title  is  as  Indefeasi- 
ble and  Inviolable  as  tbe  whole  of  it  would 
be  If  he  were  tbe  sole  unincorporated  owner 
of  the  road. 

When  the  members  of  the  old  companies 
formed  themselves  Into  tbe  Concord  &  Mon- 
treal, and  united  tbe  two  roads,  a  holder  of  a 
preferred  Montreal  share  put  Into  the  capital 
of  the  new  company  no  more  of  the  Montreal 
road  and  rolling  stock  than  was  contributed  by 
an  owner  of  a  Montreal  common  share.  And 
as  the  Montreal  preferred  and  common  share- 
holders had  been  equal,  except  in  tbe  particu- 
lar In  which  they  bad  established  an  Inequal- 
ttr  by  tbelr  partnership  contract,  so  In  tbs 
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new  company  equality  and  Inequality  are 
tennlned  by  the  "agreement  for  union"  by 
which  the  company  was  created  and  the  rights 
of  its  members  were  fl:Eed.  In  that  agree- 
ment the  unequal  ralae  ot  the  foor  exifltlug 
clawes  of  stock  waa  not  overlooked.  Tbeir 
inequality  waa  adjusted  In  a  manner  that 
shows  that  the  extent  of  the  disparity  In  mar- 
ket price  was  well  known,  and  It  may  properly 
be  Inferred  that  every  Important  stipulation 
was  Inserted  in  the  contract  that  the  circum- 
stances of  the  case  were  supposed  to  require. 
If  the  possibility  of  a  sale  of  the  road  or  an 
Increase  of  capital  had  not  been  seen,  tbA 
omission  of  a  apeclflc  agreement  for  distribu- 
tion among  the  owners  of  the  road  would 
bare  been  accounted  for.  But  the  clause  ex- 
pressly Bt^ulating  that  the  capital  might  be 
Increased  to  an  amount  requisite  for  buylncr 
the  12  roads  and  carrying  Into  effect  the  agree- 
ments authorized  by  the  act  of  1889  shows 
that  each  an  Increase  was  tbooght  of,  and 
that  ^ther  the  mode  of  distributing  the  new 
stock  was  overlooked,  or  the  classes  of  share- 
holders could  not  agree  on  any  other  measure 
of  distribution  than  the  numerical  proportion 
of  their  shares,  or  that  for  some  reason  It  was 
not  considered  necessary  or  expedient  to  make 
distribntion  the  subject  of  an  express  and 
plain  agreement  The  apparent  difference  In 
value  (Cor  a  dividend  purpose)  of  such  classes 
of  stock  aa  the  Montreal  preferred  and  the 
Concord  on  the  one  hand  and  the  other  two 
classes  on  the  other,  and  the  Importance  of  the 
questicm  whether  distribution  should  be  ac* 
cording  to  the  number  or  accordln^r  to  the 
value  of  the  shares,  or  whether  It  should  be 
limited  to  one  or  two  classes,  are  cogent  proofs 
of  the  Intention  of  the  contracting  parties, 
^e  Btodc  of  the  new  company  was  divided  In- 
to four  classes  because  the  Concord  &  Mon- 
treal road  was  to  be  owned  by  four  classes  of 
shareholders,— three  Montreal  classes  and  one 
Ooncord  class.  It  must  be  Inferred  that  such 
equalities  and  soch  Inequalities  were  Introdu- 
ced as  were  supposed  to  correspond.  In  some 
Just  degree,  to  the  existing  state  of  things, 
which  Included  the  market  values  of  the  three 
classes  of  Montreal  stock  and  the  single  class 
of  Concord.  Had  it  been  understood  that.  If 
the  whole  capital  were  distributed  In  cash  on 
a  sale  of  the  road,  or  a  part  of  It  were  distrib- 
uted In  certificates  by  a  stock  dividend  or  by 
an  Increase  of  capital,  the  distribution  should 
be  made  on  some  other  basis  than  the  owner- 
ship of  the  capital,  for  what  reason  could  that 
understanding  have  been  left  to  be  inferred 
from  the  terms  of  a  written  contract  contain- 
Injg  no  sprees  allusion  to  the  subject?  If 
they  had  tnt^ded  that  on  a  division  of  the 
property  the  ovnier  of  one  share  should  have 
more  and  another  less  than  bis  fraction,  how 
could  they  have  fftlled  to  say  bow  much  more 
should  go  to  one  and  how  much  less  to  the 
other?  Probable  as  It  Is  that  the  parties  did 
not  understand  distribution  would  be  equal 
(that  Is.  In  proportion  to  the  number  of  shares 
liatd       ea<±  owner  of  ttw  road).  It  seems 


equally  probable  that.  If  any  other  rule  or 
measure  of  distribution  had  been  Intended 
than  the  shares  of  the  title  by  which  the 
stockholders  held  the  road,  it  would  have  been 
fully  set  forth,  or  at  least  distinctly  and  spe- 
dflcally  mentioned.  In  the  contract 

The  third  article  of  the  contract  Is  very  ex- 
plicit: "The  capital  stock  of  said  new  cor- 
poraUon  shaU  be  $4300,000,  divided  into 
shares  of  the  par  value  of  $100  each,  and  Into 
classes  ot  the  kinds  and  amounts  following: 

•  *  *  Class  1,  to  be  known  as  *  ♦ 
Montreal  Preferred  Stock,*  shall  consist  of  8,- 
000  shares,  and  shall  be  entitled  to  [specified 
dividends].  •  •  *  class  2,  to  be  known  as 

•  •  Montreal  New  Stock,'  shall  consist  of 
6,404  shares,  and  shall  be  entitled  to  snch  div- 
idends *  *  *.  Class  3,  to  be  known  as 
'*  ♦  •  Montreal  Old  Stock,'  shaU  consist  of 
4,596  shares,  and  shall  be  entitled  to  such 
dividends  *  *  *.  Class  4,  to  be  knovni  as 
'Ck)ncord  Stock,'  shall  consist  of  30,000  shares, 
and  shall   be   entitled  to  such  dividends 

*  •  •."  The  fourth  article  is  equally  clear: 
"Sold  capital  stock  shall  b&  apportioned  among 
the  stockholders  of  the  parties  hereto  as  fol- 
lows: (1)  To  holders  of  preferred  stock  of 
the  *  *  *  Montreal  Railroad,  one  share  of 
the  stock  of  class  1  for  every  share  of  said  pre- 
ferred- stock  held  by  them."  By  similar 
clauses,  the  other  classes  of  stock  are  assigned 
to  the  proper  classes  of  persons.  The  classifi- 
cation is  of  the  right  to  dividends,  and  there 
Is  nothing  in  Its  terms  Indicating  that  It  is  of 
anything  else.  Bach  owner  of  a  share  of  the 
uniting  companies  Is  entitled  to  a  share  In  the 
new  company. '  A  share  of  what?  "The  cap- 
ital stock  of  said  new  corporation  shall  be  $4,- 
800,000,  divided  into  shares  of  the  par  value  of 
$100  each."  There  are  48,000  shares.  Each 
share  is  of  the  capital  stock  of  the  new  firm, 
and  the  capital  stock  is  all  the  partnership 
property,  real  and  personal.  Every  sharehold- 
er of  every  class  is  an  owner  of  the  Concord  & 
Montreal  road,  not  In  proportion  to  the  value 
of  bis  former  or  his  present  shares,  or  his 
right  to  dividends  (which  materially  affects 
the  value  of  his  share  of  the  road),  but  in  pro- 
[Mrtion  to  the  number  of  bis  forty-eight  thou- 
sandths of  the  capital  stock.  Of  his  title  as 
a  proportional  owner  (aside  from  the  right  to 
dividends),  and  his  Incidental  proportional 
power  of  controlling  the  management  of  the 
common  property  his  vote,  there  is  no  ex- 
press or  Implied  limitation.  His  imquallfiecl 
right  to  vote  Is  expressly  recognized  In  section 
5  of  the  act  of  1888.  As  a  divlsl<m  of  the 
whole  capital,  on  a  sale  of  the  road,  would  be 
a  division  of  property  a  part  of  which  Is  his, 
so  an  Issue  of  new  shares  on  an  Increase  of  the 
capital  is  a  division  of  a  part  of  his  estate,  no 
part  of  which  can  be  taken  from  him  without 
his  consent  or  legal  process.  His  right  to  his 
own  property  on  a  distribution  caused  by  a 
sale  of  the  road  or  by  an  issue  of  new  shares 
Is  as  free  from  express  qualification  as  his  ti- 
tle to  the  realty  snd  rolling  stock  and  his 
right  to  TotSk    The  fact  that  ttu  contract. 
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wUeb  Axes  with  ezactneM  hii  proportioniU 
ownerablp  of  the  capital  so  long  as  It  remains 
midlTlded.  doea  not  expressly  provide  for  a 
tnusf er  of  any  part  of  his  share  to  his  part- 
sen  CO  a  total  or  partial  division  of  capital. 
Is  condnBlTe  evidence  that  no  such  transfer 
wss  intended. 

There  la,  moreover,  an  Insuperable  difficulty 
iB  the  question,  what  part  of  his  share  Is  to 
te  transferred  to  others?  On  this  point  the 
contract  Is  silent;  and  It  certainly  was  not  un- 
derstood that  on  a  sale  of  the  road  all  the  pro- 
ceeds would  be  paid  to  stockholders  of  class  4, 
and  that  the  entire  property  of  class  I  (entitled 
to  6  per  cant  dividends  before  any  are  paid  to 
dsss  4)  would  be  extlugniahed.  A  contract 
br  irtiicb  the  former  owners  of  the  Montreal 
wonld  loae  itt  whole  value  by  the  union  with 
dw  Ocmcord,  followed  1?  a  sale  of  the  Con- 
cord &  Montreal  <nnder  eminent  domain  or 
other  I^al  compulsion),'  cannot  be  implied. 
Nor  is  there  any  ground  for  Implying  such  a 
distinction  between  a  total  and  a  partial  divl- 
rion  of  the  capital  that  on  a  division  of  the 
whole  capital  class  4  of  the  stockholders  would 
tske  the  whole,  but  on  a  partial  division,  by 
in  Issue  of  new  shares,  they  would  take  less 
than. the  whole  amount  distributed.  On  a 
total  or  partial  division  of  capital  they  must 
be  entitled  either  to  the  whole  amount  divided 
or  to  only  their  forty-eight  thousandths  of  it 
l%e  contract  does  not  allude  to  any  other  pro* 
portion  fraction  as  a  measure  by  which  a 
dlTislon  of  capital  can  be  made.  Inequitable 
ss  it  seons  that  on  a  division  of  the  whole 
espltal  a  holder  of  a  share  of  class  8  should 
receive  aa  much  as  a  holder  ot  a  share  of  class 
1  or  class  4,  the  payment  of  the  whole  capital 
to  dasa  4  would  be  open  to  equal  objectltm  on 
tlie  score  of  Justice.  Between  these  Inequl- 
tsbfe  results  the  omtract  makea  no  compro- 
mise. Am  to  the  Inteptlon  of  the  parties,  eqal- 
tj  famishes  no  argumeut  in  favor  of  the  right 
of  class  4  to  the  whole  capital,  divisible  on  a 
Hie  of  the  road,  or  to  all  that  part  of  It  divid- 
ed by  an  Issue  of  new  stock.  In  the  absence 
of  an  agreement  for  a  dlfferait  partition,  there 
li  nothing  to  prevent  the  proportional  division 
that  is  one  of  the  rights  comprised  In  the  pro- 
portional ownership  of  the  property. 

The  fourth  article  ot  the  contract  provides  that 
"the  stock  of  the  new  corporation  shall  be  foil 
payment  for  the  stock  of  the  old  corporation 
&r  which  It  Is  to  be  exchanged  as  aforesaid." 
This  clanse  leaves  no  ground  for  a  claim  of 
my  class  that  their  forty-eight  thousandths 
of  the  Concord  &  Montreal  road  were  not  re- 
ceived in  full  payment  for  their  surrendered 
■hares.  The  clause  would  have  apparently 
been  superfluous  but  for  the  provision  of  sec- 
tion 7  of  the  act  of  1889  that  $3,000,000  of  the 
eajrital  stock  of  the  new  company  should  be 
issued  to  the  stockholders  of  the  Concord  In 
part  compensation  for  their  contribution  to 
llie  capital  of  the  new  company,  and  that  the 
balance  of  the  94,800.000  should  be  Issued  as 
eompensatlon  for  the  Montreal  contribution. 
If  that  distinction  between  compensation  and 


part  compensation  had  not  been  annulled,  it 
would  have  been  necessary  to  look  not  only 
for  competent  evidence  of  a  contract  that  fur- 
ther payment  was  to  be  made,  but  also  for  evi- 
dence of  an  agreed  mode  and  amount,  and  to 
inquire  whether  .an  agreement  was  proved 
that  payment  was  to  be  completed  by  giving 
class  4  aU  the  shares  of  the  other  classes,  or 
some  ascertainable  part  of  them,  on  a  total  or 
partial  division  of  the  Concord  &  Montreal 
capital  But  this  subject  Is  disposed  of  by 
the  performance  of  the  subsequent  agreement 
that  the  stock  of  the  new  corporation  should 
be  received  In  full  payment  If  the  expres- 
sion "part  cconpensatloa"  In  the  new  charter 
recognized  the  right  of  the  Concord  stockhold- 
ers to  Insist  upon  further  payment,  it  was,  at 
most  a  provision  for  their  benefit  which  they 
could  waive  In  forming  the  new  company  "on 
such  terms  and  conditions  as"  should  be 
agreed  to  by  themselves  and  the  Montreal, 
and  which  they  did  waive  accepting  >*/4s 
of  the  new  company's  Bto<^  In  full  payment  oa 
one  of  the  "terms  and  conditions"  of  union. 

The  agreement  that  class  1  shall  be  entitled 
to  6  per  cent  ^'dividends  fnnn  eamhigs, 
*  *  *  and  shall  nerar  be  entlUed  to  greater 
dividends,"  and  that  "claasea  2  and  8  shall  not 
be  entitled  to  dividends  from  any  source  ex- 
cept that  resulting  from  a  saving  of  interest" 
la  a  restriction  of  the  tight  to  dividends  of  the 
described  earnings  and  savings,  and  not  of 
the  right  to  dividends  of  capital.  The  word 
"dividends"  Is  here  used  in  Its  ordinary  sense 
as  a  descrlptimi  of  divided  pn^ts  and  gains 
arising  from  the  use  and  management  of  the 
capital.  "Dividends  are  of  the  earnings  w 
product  of  the  xpad,  and  not  of,  nor  can  be 
of,  the  corporate  capital."  Borer,  B.  B.  188. 
On  a  proper  occasion  there  may  be  a  divi- 
dend of  capital,  but  in  this  contract  there  Is 
no  agreement  that  on  partition  the  whole 
espltal,  or  the  whole  of  It  that  is  divided, 
shall  go  to  one  class  of  Its  owners.  It  Is 
incredible  that  the  parties  Intended,  if  the 
state  should  take  the  consolidated  road  as 
soon  as  the  union  was  completed,  that  the 
unloD  should  be  nothing  but  a  gift  ot  the  Mont- 
real to  the  owners  of  the  Concord.  And  If  It 
Is  also  credible  that  tbe  parties  had  a  positive 
and  distinct  Intention  that  no  dlscrlnunation 
should  be  made  between  the  classes  on  a  total 
or  partial  division  of  capital,  these  uegotlationa 
do  not  entitle  one  class  to  all  the  new  stock  is- 
sued on  an  Increase  of  capital.  In  the  absence 
of  competent  evidence  proving  an  actual  In- 
tention at  variance  with  that  shown  by  own- 
ership In  common,  no  dass  of  the  comn»»i 
owners  can  be  deprived  of  their  imvatsr  bj 
partition. 

2.  By  the  notice  of  the  annual  meeting  bdd 
October  13, 1881,  at  which  the  company  voted 
to  Increase  the  capital,  the  meeting  was  not 
called  for  the  purpose  of  Increasing  the  capi- 
tal, within  the  meaning  of  section  6,  c  148^ 
Oen.  Laws,  which  permits  an  increase  of  capi- 
tal "at  any  meeting  called  for  the  purpose.** 
The  notice  was  that  the  annual  meeting  would 
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be  hdd  at  a  spedflcd  place  and  time  **to  act 
on  the  report  of  the  board  of  directors,  to 
cboose  a  board  of  directors  for  the  ensulcc 
year,  and  to  transact  any  otber  basineK  that 
may  be  bronght  before  the  meeting,"  In  their 
report  the  directors  recommended  the  Increase 
of  $1,200,000  that  was  voted  at  the  meeting, 
and  it  is  averred  in  the  answer  that  this  re- 
port "had  been  distributed  generally  among 
the  stockholders  several  days  before  the  meet- 
ing." The  notice  does  not  refer  to  the  report 
as  an  annexed  or  as  an  accompanying  docn- 
ment,  nor  In  any  way  make  it  a  part  of  the 
notice.  The  notice  does  not  state  that  an  In- 
crease of  capital  was  one  of  the  purposes  for 
which  the  meeting  was  called,  nor  Inform  the 
stockholders  that  a  question  of  Increase  would 
be  submitted  to  them,  or  that  there  was  or 
would  be  anything  in  the  directors'  report  re- 
lating to  that  subject  The  company's  first  by- 
law contains  this  clause:  "Any  business  with- 
in the  power  of  the  corporation  may  be  trans- 
acted at  annual  meetings,  although  the  sub- 
ject-matter thereof  is  not  specified  In  the  no- 
tice." There  was  a  similar  by-law  in  Rich- 
ardson T.  Railroad  Co.,  44  Vt  613,  819,  and  it 
may  be  a  common  regulation.  It  is  evidently 
based  on  reasons  on  which  the  authorities  have 
established  a  difla«nce  in  the  notices  required 
for  regular  and  those  required  for  special 
meetings.  Mor.  Corp.  {g  479,  481,  482;  Oook, 
Stodu  &  S.  H  594,  590,  596;  DIU.  Mtm.  Corp. 
H  2S2.  264;  Mechem,  Pub.  Off.  SS  172-176; 
Paine.  Elect  H  3S4r-387;  Oooley,  Const  Urn. 
709.  In  a  Yennont  case,  the  notice  was  that 
the  annual  meeting  of  the  stockholders  would 
be  held  at  a  specified  place  and  time.  The 
court  said:  "A  manifest  distinction  obtains 
between  general  stated  meetings  of  a  corpora- 
tion and  special  meetings.  •  •  *  stated 
meetings  of  a  corporation  are  nsnaUy  general; 
1.  e.  for  the  transaction  of  all  hudness  within 
the  corporate  powers.  •  •  •  where  the 
meeting  is  stated  and  general,  no  notice  la  re- 
quired either  of  the  time  or  place  of  holding 
the  meeting,  or  of  the  business  to  be  transact- 
ed. Ang.  &  A.  Corp.  275.  Such  is  the  general 
law  of  private  corporations.  •  •  •  The  an- 
nual meeting,  of  all  others.  Is  the  one  when, 
not  only  usually,  but  always,  all  business  Is 
expected  to  be  transacted.  And  the  common 
custom  of  a  country  Is  of  great  force  In  the 
oosstructlon  of  statutes  as  well  as  contracts. 
•  •  The  clerk  here  served  a  notice  •  •  • 
stating  the  time  and  place  of  the  meeting,  and 
that  it  was  the  annual  meeting  of  the  compa- 
ny. This  was  certainly  all  the  notice  which 
could  be  given  of  the  annual  meedng.  As  each 
corporator  knew  that  It  was  competent  at  this 
meeting  to  transact  all  business  pertaining  to 
the  corporate  interests,  the  veiy  term  'annual 
meeting*  was,  ex  vl  termini,  notice  to  the  ef- 
fect ;  and  it  could  have  answered  no  good  pur- 
pose to  repeat  this  In  the  notice."  Warner  v. 
Mower,  11  Vt.  385,  387,  391,  392,  394.  "As  a 
general  rule.  It  may  be  safely  affirmed,  per- 
haps, that  In  regard  to  general  meetings  of 
the  company,  which  are  tor  th«  transaction  of 


all  bnaineaB,  no  notice  of  the  particular  busi- 
ness to  be  done  Is  necessary."  Redf.  R,  R.  { 
21.  In  other  authorities  the  rule  is  stated  with 
material  qualifications.  In  this  case  the  no- 
tice contained  Information  which  the  by-law 
did  not  require  to  give.  The  by-law  would 
have  been  compiled  with  by  a  notice  of  ttw 
time  and  place  of  the  annual  meeting. 

The  statutory  provision  that  the  capital  can 
be  Increased  at  a  meeting  called  for  the  pur- 
pose Is  a  part  of  the  partnership  contract,  but, 
being  also  a  law  of  the  state,  It  cannot  be  sus- 
pended or  repealed  by  any  other  power  than 
that  of  making  law.  The  by-law  Is  to  be  con- 
strued as  if  It  contained  a  proviso  excepting 
from  Its  regulation  of  notices  of  annual  meet- 
ings the  business  which  cannot  be  legally  done 
at  those  meetings  without  specific  notice.  If 
It  were  construed  to  allow  an  Increase  of  capi- 
tal at  a  meeting  not  called  for  ^e  purpose  by 
the  notice,  it  would  be  Inoperative  In  this  case, 
becaose  not  aatborlzed  by  section  4,  c.  147,  Gen. 
Laws,  which  afiirms  the  general  rule  of  the  com- 
mon law  that  corpora tloniH  may  "adopt  by-laws 
not  repognant  to  the  laws  of  the  state."  Hie 
legislative  power  of  altering  the  law  of  the 
land  cannot  be  ddegated  to  the  defendants. 
The  grant  of  power  to  Increase  capital  "at  any 
meeting  called  for  the  purpose"  Is  a  grant  lim- 
ited In  an  Important  particular.  The  llmlta- 
tloQ  Is  a  general  law,  applicable  to  an  Increase 
of  capital  under  section  10  of  the  act  of  1888, 
and  chapter  8  of  the  act  of  1881.  De  Lancey 
T.  Insurance  Co.,  52  N.  H.  681.  If  there  Is  a 
lack  of  corporate  capacity  to  Increase  capital 
at  a  meeting  not  called  for  the  purpose,  the 
want  cannot  be  supplied  by  a  by-law.  The 
clause  "at  a  meeting  called  for  the  purpose"  Is 
to  be  so  construed  as  to  accomplish  the  legis- 
lative design.  Its  operation  can  be  neither 
more  nor  less  extensive  than  the  end  it  was 
meant  to  be  a  means  of.  attaining.  If  It  was 
Intended  to  be,  not  an  absolute  withholding  of 
the  power  of  increasing  the  capital  at  a  meet- 
ing not  called  for  the  purpose,  but  a  protec- 
tion of  stockholders  against  a  special  danger 
arising  from  their  not  having  adequate  Infor- 
mation of  a  proposed  huxeaae,  the  question  Is 
whether  the  stockholders  have  had  the  Intend- 
ed protection.  In  Rex  v.  Langhotn,  4  Adol.  & 
Bl.  538,  on  quo  warranto,  the  question  was 
whether  a  meeting  of  the  bui^esses  of  Ber- 
wlek-upon-Tweed,  at  which  the  defendant  was 
elected  mayor  of  the  borough,  was  duly  as- 
sembled. The  custom  was  fortdl  resident  bur- 
gesses to  receive  a  personal  summons.  One 
of  them— Robertson,  a  fisherman— was  not 
summoned,  for  the  reason,  as  the  notifying  of- 
ficer testified,  that  Robertson  had  several  times 
taiA  him  not  to  summon  him,  aa  he  was  fre- 
quently out  at  sea.  It  was  held  that  attend- 
ance was  a  public  duty  on  the  part  of  each 
burgess;  that  notice  was  required,  not  for  his 
personal  benefit,  but  as  an  admonition  to  per- 
form bis  public  duty;  that  the  public  had  a 
right  to  the  security  afforded  by  the  service  of 
notice  on  each  member  of  the  corporation,  and 
that  be  could  not  waive  the  public  right  Tha 
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reason  of  that  decision  1b  not  applicable  to  the 
I^esent  case.  The  requirement  of  a  notice  of 
a  propoeed  Increase  of  capital  In  the  call  for  a 
nmroad  meeting  Is  not  a  secnrlty  for  the  per- 
formance of  a  public  duty,  bnt  a  protection  of 
the  private  rights  of  each  stockholder  against 
tbe  barm  that  might  result  from  an  Increase 
of  capital  voted  at  a  meeting  not  called  for  the 
purpose.  The  general  rule  Is  that  any  one  can 
valre  a  proceeding  required  for  fals  exclusive 
ben^t  When  the  object  of  a  statute  la  com- 
pletely accomplished,  the  law  Is  often  satisfied, 
although  some  of  Its  prescribed  methods  have 
not  been  followed.  If,  on  a  point  affecting  an 
iodividual's  private  rights,  he  haa  all  the  In- 
formation he  la  entitled  to,  telling  him  what 
be  knows  Is  not  always  an  asential  ceremony. 
If  every  Concord  &  Montreal  stockholder  had 
attended  the  annual  meeting  In  October  with 
fan  knowledge  of  the  proposed  Increase  of 
capital,  and  had  enjoyed  all  desired  opportuni- 
ty to  opp(^  It,  and  to  prepare  for  opposition, 
tbere  would  be  strong  ground  to  argue  that 
the  vote  was  not  void  for  want  of  words  in  the 
notice  that  would  have  been  as  useless,  for 
the  practical  purposes  of  the  stockholders,  as 
tbe  most  unmeaning  procedure  that  could  be 
devised. 

"It  is  objected  that  notice  of  the  meeting  for 
the  election  of  directors  was  not  proved;  bnt 
the  objection  Is,  in  this  case,  nnimportant,  as 
from  the  evidence  it  appears  that  the  suhscrlb- 
en  here  sued  were  pres«it  by  proxy,  and 
roted."  Jones  v.  Milton  &  R.  Turnpike,  7 
lod.  547.  "We  are  inclined  to  the  (pinion  that, 
an  the  stockholders  being  notified  and  [iresent 
at  the  meeting,  and  no  objection  having  been 
tben  made  to  the  regularity  of  the  notification, 
aU  objections  on  tliat  ground  have  been  con- 
dosively  waived."  Stebbins  v.  Merritt,  10 
Cush.  27,  34.  "The  court  rejected  the  offer 
of  the  d^endant  to  prove  that  no  notice  bad 
been  given  of  the  first  election  of  directors.  I 
think  this  was  properly  rejected,  on  the  ground 
that  the  defendant  could  not  avail  himc^lf  of  a 
neglect  to  give  notice  to  any  other  stockholder. 
The  defendant  himself  was  present  at  that 
meeting,  and  voted,  and  was  elected  a  director. 
He  has  not  suffered  by  an  omission  to  serve 
notice,  and  he  is  not  In  a  situation  to  object  aa 
to  others."  Plank-Boad  Co.  v.  ThatcbCT,  11 
N.  T.  102,  108,  113.  There  are  otiier  autiiori- 
tles  on  this  point.  Cook,  Stocks  &  S.  9  699; 
Din.  Mun.  Corp.  SS  263,  264,  266;  18  Am.  Dec 
108.  Sherwin  v.  Bugbee,  17  Vt.  337,  was  tres- 
pass against  a  tax  collector  of  a  school  district 
for  taking  the  plaintiff's  oxen  In  the  collection  of 
tax  voted  at  a  meeting  of  the  district.  It  did 
not  appear  from  the  record  of  the  warning  that 
the  boor  of  the  day  at  which  the  meeting  was 
to  be  held  was  specified  in  the  warning.  The 
defendant  offered  parol  evidence  to  prove  that 
la  the  original  warning  for  the  meeting,  which 
was  posted  up  In  the  district,  the  hour  of 
meeting  was  set  vt  6  o'clock  in  the  afternoon. 
This  evidence  wm  excluded.  The  defendant 
offoed  to  provR  1^  pand  eridoice  that  aU  the 


legal  voters  were  present  and  voted  at  the  meet- 
ing, and  that  tb^  aU  met  at  about  6  p.  m. 
This  evidence  was  excladed.  The  defoidant 
then  moved  that  the  case  be  continued,  and 
that  the  clo-k  of  the  district  be  permitted  to 
amend  hta  records  so  as  to  conform  to  the  fact 
as  to  the  warning.  The  motion  was  denied, 
and  the  plaintiff  bad  Judgment  in  the  county 
court  in  apparent  pursuance  of  an  exceptionally 
harsh  practice  In  tax  cases  that  is  obsolete  In 
this  state.  The  snpreme  court  held  that  the 
defendant's  parol  evidence  concerning  the  orlg- 
hial  warning,  and  the  attendance  of  all  the  vot- 
ers at  the  meeting,  was  rightly  rejected.  "The 
subject  of  imposing  taxes,"  say  the  court,  "has 
always  been  scrutinized  and  narrowly  watch- 
ed; and  a  strict  and  rigid  compliance  with  the 
law  has  been  required  to  make  the  taxes  legal. 
The  case  of  an  election  has  usuaUy  been  con- 
strued more  UberaUy."  Decisions  of  other  Ja- 
nsdictiotts  are  necessarily  considered  here  In 
view  of  the  fact  that  an  equal  division  of  our 
public  expenses  is  not  now  obstructed  by 
strained  and  quibbling  interpretation,  a  strict 
observance  of  frivolons  formality,  and  a  disre- 
gard of  substance  and  of  principle.  On  quo 
warranto  to  determine  title  to  ofiQce,  such  evi- 
dence as  the  defendant  offered  in  Sherwin  v. 
Bugbee  is  ordinarily  received.  Its  compe- 
tency in  a  tax  or  railroad  case  need  not  now  be 
examined.  In  Com.  v.  Smith,  132  Mass.  289, 
on  quo  warranto  to  determine  the  defendant's 
title  to  the  office  of  county  commissioner,  the 
question  was  upon  the  validity  of  the  notice  of 
the  annual  meeting  in  the  town  of  Qay  Head. 
The  statute  required  "a  warrant  under  the 
bands  of  the  selectmen,  directed  to  the  con- 
stables or  some  other  persons  appointed  by  the 
selectmen  for  that  purpose,  who  shall  forth- 
with notify  such  meeting."  The  chairman  of 
the  selectmen  posted  on  the  door  of  the  meet- 
ing house  a  notice,  not  directed  to  constables  or 
other  persons  appointed  by  the  selectmen. 
Eight  registered  voters  were  absent  from  the 
meetli^.  Of  those  present  all  voted  Cor  coun- 
ty commissioner  but  one.  Of  the  eight  who 
were  not  present  five  had  actual  notice  of  the 
time  and  place  of  the  meeting,  and  that  a  coun- 
ty commissioner  was  to  be  voted  for,  and  did 
not  remain  away  from  the  meeting  on  account 
of  any  want  of  notice;  and  of  the  other  three 
two  were  at  sea,  and  one  was  confined  to  his 
bed  by  sickness.  "If  these  facts  are  compe- 
tent," say  the  court,  "it  becomes  apparent  that 
the  defects  la  the  notice  or  warrant  and  In  the 
mode  of  serving  it  worked  no  Injury,  and  that 
the  election  was  as  fuUy  attended  as  if  all  the 
provisions  of  t^e  law  in  calling  the  meeting  had 
been  strictly  followed.  These  facts  are  compe- 
tent, unless  the  provisions  of  the  statute  which 
have  been  disregarded  are  strictly  mandatory; 
and  we  are  of  opinion  tbat  they  are  not 
•  *  •  The  main  purpose  of  a  warrant  for 
meetings  for  such  elections  is  to  remind  legal 
voters  of  their  right  and  duty  to  vote,  and  of 
the  ofiOcers  to  be  elected.  *  *  *  If  this  elec- 
tion at  Gay  Head  be  declared  Told»  there  can 
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be  no  new  elation  for  county  commlsatoner  at 
Gay  Head,  and  the  Toters  there  will  bare  been 
deprived  of  th^  votes  wltbont  fault  on  tbdr 
'part,  In  consequence  of  the  negUg^ice  of  the 
selectmen."  It  was  bdd  tbftt  the  deetlon  at 
Gay  Head  was  not  void. 

Whatever  may  be  tbe  rule  as  to  the  admla^on 
of  evidence  to  show  that  no  actual  Injury  re- 
sulted from  a  defective  notice  of  a  corporate 
meetlns,  It  is  necessary  to  consider  the  nature 
and  extent  of  the  protection  Intended  to  be  giv- 
en to  stockholders  by  the  requirement  of  a 
meeting  called  for  the  purpose  of  Inereastng 
the  capital.  The  law  appUcaMe  to  this  branch 
of  the  case  was  enacted  not  merely  for  the 
benefit  of  the  owners  of  the  Concord  &  Mont- 
real road  in  Us  present  situation,  but  for  the 
security  d^vable  by  this  and  many  other  com- 
panies In  various  conditions  from  a  specific  call 
to  an  members  to  exercise  their  jndsment,  with 
opportunity  for  inquiry  and  consultation,  and 
to  vote  for  or  against  an  expenditure  and  ex- 
pansion that  might  be  Judicious  and  might  be 
disastrous.  If  the  plaintiffs  could  complain  of 
their  own  want  of  information  only,  and  not 
of  an  omission  to  give  notice  to  other  stockhold- 
ers, the  question  might  arise  whether  their  ob- 
jection, made  at  the  meeting,  to  tne  sufficiency 
of  the  notice,  would  avail,  or  whether  that  ob- 
JectI<Hi  would  be  obviated  by  their  attending 
the  meeting  with  all  the  InfMination  a  suffi- 
cient notice  would  have  given  them.  But  there 
seems  to  be  no  good  reason  for  a  construction 
of  the  statute  that  would  limit  the  plaintiff's 
right  of  objection  to  the  sufficiency  of  the  no- 
tice as  a  means  of  giving  themselves  informa- 
tion. If  a  written  notice  had  been  given  to 
each  of  th^,  stating  that  tfae  meeting  was 
called  for  tbe  purpose  of  Increasing  tbe  capital 
from  ¥4,800,000  to  96,000,000,  It  might  be  claim- 
ed that  they  had  an  the  Inframatlon  on  the 
subject  of  Increase  that  the  l^lslature  intended 
they  should  have.  But,  If  tbe  same  Informa- 
tion were  wlthhdd  from  other  stockholders, 
the  plaintlfts  might  be  damaged  by  a  vote  to 
increase  tbe  capital,  which  could  not  have  been 
passed  on  due  notice  of  a  meeting  specifically 
called  for  the  purpose.  Each  stockholder  was 
entitled  to  the  protection  that  would  be  furnish- 
ed by  such  an  assembly.  This  is  the  natural 
meaning  of  the  statute,  and  the  legislative  pur- 
pose Is  proved  by  competent  evidence.  Bach 
stockholder  was  entitled  to  the  protection  that 
would  be  furnished  by  such  a  notice  as  would 
inform  those  who  read  it  of  a  meeting  called 
fox  the  pirpose  of  taicreasing  the  capital  A 
proposed  Increase,  which  would  be  carried 
cgatnst  the  resistance  of  the  voters  alone, 
might  be  defeated  by  the  arguments  and  votes 
of  others.  If  all  were  notified  of  the  business 
to  be  done.  '  If  the  passenger  and  freight  sta- 
tions In  Concord  were  burned,  the  complaint  of 
a  single  stockholder  that  a  fire  bell  was  not 
rung  would  not  be  answered  by  proof  that  he 
had  all  the  knowledge  any  alarm  would  have 
given  him,  and  was  preeeot,  and  endeavored 
to  save  the  property  ftom  deatrocUon.  If  ttie 


pre8et»:e  of  all  the  stockholders  at  the  October 
meeting  was  all  the  protection  the  plaintiff 
would  have  received  from  a  meeting  qwdally 
called,  and  all  they  are  entitled  to,  the  defense 
faUs,  bMaose  it  does  not  appear  that  all  ttK 
stockholders  were  present 

3.  A  stock  vote  was  not  taken,  and  does  not 
appeat  to  have  been  called  for.  It  would  seem 
that  this  objection  Is  not  seascHiable,  because 
not  made  at  tbe  meeting,  when  it  could  have 
been  obviated.  As  the  Injunction  against  the 
performance  is  sustained  for  Insufficiency  of 
notice.  It  may  not  be  necessary  to  decide  all  the 
questions  raised  in  the  argument;  but  of  some 
not  adverted  to  a  decision  may  be  needed. 
The  necessity  of  an  Increase  of  capital  author- 
ized by  law  is  a  question  left  to  the  Judgment 
of  the  corporation.  A  stockholder  does  not 
lose  his  right  to  vote  by  being  a  director.  The 
directors  were  not  disqualified  to  vote  as  stock- 
holders for  the  Increase. 

4.  UndOT  the  partnership  contract,  the  Con- 
cord &  Montreal,  at  "any  meeting  called  for 
the  purpose,  may  increase  •  •  •  Its  cap- 
ital stock  and  the  number  of  shares  therein, 
but  the  capital  stock,  when  so  increased,  shall 
not  exceed  the  amount  authorized  by  law." 
Gea  Laws,  c.  148,  $  6.  Under  the  same  con- 
tract, it  may  Increase  Its  capital  to  the  amount 
requisite  to  buy  the  12  roads  named  In  sec- 
tion 10  ot  chapter  6  of  tbe  act  of  1889,  with  a 
limitation  of  the  dividends  payable  on  the  cap- 
ital thus  Increased,  and  a  compliance  with 
all  the  requirements  of  that  chapter.  Chap- 
tor  3,  Laws  1881,  authoriKes  the  Concord  ft 

■Montreal  to  "increase  Its  capital  not  exceed- 
ing ¥8,000,000,  to  be  used  from  time  to  time 
for  the  purpose  of  aiding  an  extension  of  the 
Wbltefleld  &  Jefferson  Railroad,  and  of  such 
other  branches  or  leased  roads  of  the  Con- 
cord &  Montreal  Railroad  as  It  Is  or  may  be 
authorized  to  construct,  and  fca*  the  purpose 
of  jiroviding  additional  depots,  yards,  and  oth- 
er terminal  facilities  at  Nashua,  Manchester, 
PortsiQouth,  Concord,  Laconia,  Lake  village, 
and  elsewhere  on  the  lines  of  its  railroad,  of 
providing  additional  tracks,  wharves,  and  coal 
and  other  storage  facilities  at  tide-water  in 
Portsmouth,  of  changing  tbe  line  and  improv- 
ing the  terminal  facilities  at  Groveton  village, 
and  for  providing  additional  equipment  for  Its 
railroad,  and  for  the  Improvement  of  Its  rail- 
road and  of  other  property  owned  or  leased 
by  It"  Hie  plaintiffs  contend  that  for  some 
of  the  puiposes  named  In  the  act  of  1891  and 
In  the  directors*  report  and  recommendation 
there  can  be  no  lawful  outlay  of  capital,  old 
or  new,  without  the  unanimous  cMisent  of 
tbe  stockholders,  and  that  for  such  purposes 
the  capital  cannot  be  Increased.  Power  to 
Incruase  tbe  capital  for  the  purposes  named 
in  tbe  act  of  1889  Ir  «  part  of  the  partnership 
contract,  but  the  act  of  1891  was  passed  after 
the  contract  was  made.  Without  unanimous 
consent,  the  contract  could  not  be  altered  by 
a  statute  permitting  the  company  to  build  or 
buy  a  road  not  within  the  scope  at  the  part- 
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oershlp  artkdet.  The  stockhoMers'  agree- 
ment tbat  tbe  company  may  Increase  the  capi- 
tal to  an  amount  authorized  by  law  \QeiL 
Jmwu,  e.  148,  I  6)  gives  authority  to  oilarse, 
ut  the  sphere  of  business  for  which  the  com- 
pany was  formed,  but  the  capital  employed  In 
tliat  business.  A  statute  giving  the  state's 
eimsait  to  a  purchase  by  the  Concord  &  Mont- 
reel  at  the  Bostcm  &  Maine  road,  or  the  plant 
of  the  Amoskeag  Manufacturing  Company, 
voald  not  alter  the  partneistdp  contract  in 
which  a  corporate  auttiotlty  to  make  those  pui^ 
cfawea  was  not  Included. 

The  case  does  not  state  all  the  facts  neces- 
saiy  to  be  known  In  a  consldeniilion  of  all  the 
Uons  of  ^oposed  expenditure  of  new  cafdtal 
10  which  the  plaintiffs  object  The  Incre^ 
was  voted  "for  the  purpose  of  providing  for 
cxpenditnm  authorised  by  law."  The 
amount  of  Increase  corresponds  with  the  di- 
rectors' recommendation;  and  the  natural  in- 
ftfence  la  that  the  company  Intended  to  ei- 
pod  the  new  capital  f w  the  11  purposes  rec- 
ommended by  the  directors.  The  first  Item 
ii,  "Bxtoislon  of  Whitefield  &  Jefforson  Rall- 
nad  to  Berlin."  The  repent  states  that  ihls 
piece  of  road  'is  now  In  process  of  construc- 
Oon,  and  will  be  ready  for  business  about 
July  1.  1S82."  If  the  facta  are  what  this 
statement  seems  to  Indicate,  the  objection  to 
this  Item  Is  not  seasonably  made.  Chamb^ 
lain  T.  I^ndeborougb,  64  N.  H.  663,  14  AO, 
865;  Hoyt  v.  Latham,  143  U.  S.  6S3.  12  Sup. 
Ct  56&  The  secrad  item  is,  "To  acquire  the 
Profile  &  Franccmia,  Notch  Ballroad  proper- 
ty." This  la  one  of  the  12  roads  named  In 
■ectkm  10  of  the  act  of  18S9.  The  third  item 
Is,  "One-half  In  the  Franklin  &  TUton  Rail- 
iDsd,  built  by  this  corporation  and  the  Boston 
k  Maln^  •  •  •  substantially 
completed."  This  Is  a  Iwanedi  <tf  the  Con- 
«icd  &  Montreal,  and  if  It  ia  substantially 
completed  It  la  too  late  to  (ddect  to  the  Invest- 
moit  The  fonrth  Item  Is  the  completion  and 
Improvement  of  "the  Lake  Shore  Railroad, 
owned  by  the  corporation."  The  completion 
snd  Improvement  of  the  Lake  Shore,  like  the 
completton  and  ImiwovemMit  of  the  Montreal 
and  the  Concord,  Is  within  the  scope  of  the 
contract  The  facta  relating  to  the  fifth  and 
rixtE  Items  are  not  stated  In  the  case.  To  the 
other  five  Items  It  does  not  iqnwar  that  any 
TiUd  objection  can  be  made.  If  another  vtrte 
fi  passed  to  increase  the  capital.  It  may  take 
a  tana  that  will  not  require  further  consid- 
eration of  the  details  of  the  dlrectcws'  report 
A  vote  like  that  of  October,  "for  •  •  * 
expenditures  authorized  by  law,"  might  be 
valid  even  If  the  plaintiffs  should  obtain  an 
tnjnnctlon  against  some  Investments  which 
the  company  proposed  to  make.  The  com- 
pany's schenke  mi^t  emtmce  an  amount  ot 
lawful  outlays  that  would  absorb  all  the  new 
oqdtaL   Decree  for  plaintiff. 

CHASB,  J.,  did  not  alt;  the  others  concur^ 
red. 

38A.-9 
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CRANB  V.  JUDIK  ct  nx. 
(Court  of  Aiveals  of  Maryland.  Jane  22, 1887.) 
Spbcipio  PBRroBHANOB — Faur  Rbpsibbntatioks. 

Specific  performjioce  will  not  be  decreed 
againat  a  purchaser  at  auction  ot  a  ground  rent, 
the  statement  In  the  advertisement  and  by  the 
auctioneer  tlut  It  was  a  well-secured  rent  Delng 
false. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  J.  Hairy  Judlk  and  wife  against  Jo- 
seiA  Crane.  Decree  for  complainants.  De- 
fendant appeals.  Reversed. 

Argued  before  McSHERBY,  C.  J.,  and 
BRYAN.  FOWLBB,  PAGB»  BOTD,  BBI8- 
COB,  and  RUSSUM,  JJ. 

Wm.  A.  Fisher  end  R.  H.  Bernard  ft  Son, 
for  appellant  Harry  M.  IBensta^er  and 
James  S.  Calwell,  for  appellees. 

BUSSUM,  J.  The  bOI  of  complaint  In  this 
case  was  filed  In  the  drcuit  court  tor  Balti- 
more dty,  to  enforce  the  specific  performance 
of  a  contract  made  by  the  appellant  -with  the 
apitellees.  to  buy  an  orle^l  ground  rent,  of 
f  14^  per  annum.  Issuing  out  of  a  lot  Na  148 
Forrest  street  near  Gay,  In  ssJd  dty.  The 
UU  was  demurred  to,  and  the  court  below 
sustained  the  demurrer,  and,  on  appeal  to  this 
court  the  cause  was  remanded,  without  either 
affirming  or  reversing  the  decree,  under  section 
36  of  article  5  itf  the  Code,  to  enable  the 
complainants  to  amend  their  bin,  and  to  ivove 
certain  facts  which  are  necessary  to  a  recov- 
ery, and  which  this  court  supposed  to  exist 
Judlk  V.  Crane.  81  Md.  610,  32  AU.  276.  It 
is  necessary  to  a  clear  understanding  of  the 
case  that  we  should  repeat  the  particulars  ct 
the  title.  In  August  1871,  iSdmund  Law 
Rogers  and  wife  leased  a  quadrangular  lot 
of  ground  on  Forrest  street  to  John  M.  Brock, 
for  99  years,  renewable  forever,  at  an  annual 
rent  of  $240.  Brodc  made  a  mistake,  and. 
Instead  of  running  his  second  and  fourth  lines 
perpendicular  to  Forrest  street,  ran  them 
oblique,  and  parallel  with  Lowe  street,  which 
crossed  Forrest  street  a  short  distance  south- 
westerly; and  he  entered  upon  and  Improved 
the  lot  thus  bounded.  The  lot  thus  occui^ 
by  Brock  takes  In,  on  one  side,  a  small  trian- 
gle not  embraced  in  the  lease,  and  omits,  on 
the  other  side,  a  small  triangle  which  was  In- 
cluded In  the  lease.  Brock  mortgaged  thf 
leasehcdd  acoHrding  to  the  lines  In  the  lease, 
and  afterwards,  in  July,  1872,  executed  a  sur- 
render of  his  lease  to  the  reversioners,  and 
received  from  them,  m  the  same  day,  a  new 
lease,  describing,  by  metes  and  bounds,  the  lot 
actually  occupied  by  him.  The  mortgage  of 
the  leasehold  was  foreclosed,  and  the  propos 
ts  conveyed  by  the  description  In  the  first 
lease.  In  May,  1894,  the  reverslonras  con* 
veyed  to  David  8.  Collett  the  rent  and  rever- 
sion reserved  In  the  se«md  lease,  and  he  con- 
veyed  them  to  J.  Henry  Judlk,  <Mie  ot  the 
complainants.   Since  the  auction  sale  at  the 
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ground  rent  to  the  appeUant,  Jndlk  and  wife 
have  released  $100  of  the  ground  rent,  so  that 
the  amonnt  now  payable  Is  $140.  In  the  opin- 
ion remanding  the  canse  &l  Md.  618,  32  Atl. 
277)  this  court  said:  "Brock's  surrender  ot 
hlB  lease,  and  the  acceptance  of  another  tn  its 
place,  could  hare  no  effect  against  the  mort- 
gagee, or  any  tenant  heading  uoAet  the  title 
derived  from  him.  Consequently,  the  second 
lease  and  the  reservation  of  loit  cmtalned  in 
It  woidd  be  inoperatlTe  to  bind  the  successive 
assignees  of  the  original  leasehold.  The  court 
tber^ore  properly  sustained  tbe  demurrer. 
But  there  are  other  facts  vary  strongly  im- 
plied, although  not  stated  in  the  bUL  From 
tt»  lEUown  and  ordinal  course  of  business, 
we  think  It  highly  probable— in  fact,  almost 
certain— that  the  assignees  of  the  original 
leasehold,  who  can  claim  title  only  under  the 
mortgage  sale,  have  entered  upon  and  taken 
posse ssioa  of  the  lot  inclosed  and  improved 
by  Brock,  and  have  paid  the  rev^Ioners  the 
rent  reserved.  If  so,  he  has  recognized  them 
as  tenants,  and  they  hare  acknowledged  him 
as  landlord."  It  was  then  said  that  "the  ti- 
tle Is  perfectly  good.  If  the  facts  are  as  we 
suppose  them  to  be."  and  the  case  was  th»e- 
fore  remanded,  that  the  complainants  might 
allege  and  prove  them  to  exist. 

The  first  question,  therefore,  Is,  have  the 
complainants  furnished  such  proof  of  the  ex- 
istence of  these  facts  as  will  entitle  them  to 
a  decree?  We  think  not.  Of  the  witnesses 
who  have  testified  In  the  cause,  Mr.  Rogers, 
Mr.  Collett,  and  Mr.  Judlk  are  the  only  per- 
sons who  could  state  anything  concerning 
these  facts.  After  stating  that  the  inclosure 
coincided  with  the  description  In  the  second 
lease,  Mr.  Rogers  testified  that  some  of  the 
older  tenants  paid  him  rent,  but  he  could  not 
say  whether  any  of  the  latter  tenants  bad 
recognized  him,  or  when  the  last  coUected  any 
rent,  but  he  thought  that  the  Socrates  Building 
Association  was  the  last  to  pay  any,  and  It 
was  very  remiss  In  Its  payments.  It  appears 
that  during  his  ownership  of  the  reversion 
there  were  two  other  succeeding  holders  of 
the  record  title,  as  originally  described,  prior 
to  Overton.  Mr.  Rogers  admits  that,  some 
time  before  the  sale  of  the  reversion  to  Col- 
lett, the  tenants  had  repudiated  him,  but  he 
did  not  know  "what  kind  of  repudiation  it 
was."  When  we  examine  the  testimony  of 
Mr.  David  S.  Collett  and  Mr.  J.  Henry  Judlk, 
it  Is  discovered  that  neither  of  them  testifies 
that  the  assignees  of  the  original  leasehold, 
who  claim  title  under  the  mortgage,  had  taken 
possession  of  the  lot  inclosed  by  Brock,  and 
paid  the  rent  reserved  to  the  reversioners. 
Mr.  Collett's  testimony  Indicates  that  he  felt 
It  to  be  his  duty  to  evade  every  question  the 
answer  to  which  would  have  afforded  an  op- 
portunity for  a  truthful  and  intelligible  ac- 
count of  the  transactions  relating  to  the  prop- 
erty, except  In  his  examination  in  chief,  In 
which  the  questions  were  broadly  suggestive 
of  the  deshred  answer,  and  Is  altogether  too 


vague  and  Indefinite  to  be  rdled  on.  Mr. 
Jndlk's  evidence  slmi^y  establishes  the  fact 
that  It  la  possible  for  a  gentleman  to  have  a 
suit  pending  for  the  specific  performance  of  a 
contract  without  knowing  a  single  fact  re- 
lating to  It  or  Its  rabject-matter  that  would 
be  to  the  boi^t  ot  advantage  either  of  him- 
self or  the  oppodte  party.  The  complainants 
have  therefwe  failed  to  fulfill  the  fair  e:q>ec- 
tatlois  ot  this  court  In  remanding  the  cause, 
by  furnishing  the  pnxtf  necessary  to  eatab- 
Ush  their  title. 

But  was  this  cmtract,  In  all  respects,  full, 
fair,  and  honest  In  the  beginning,  and  such 
that  may  be  fairly  and  consdentloasly  requir- 
ed to  be  performed?  The  ground  rent  whlcii 
was  sold  to  appellant  was  "an  old,  original, 
irredeemable,  and  well-secured  rent,  for  one 
hundred  and  forty  dollars,"  on  418  Fmrrest 
street,  near  Oay.  This  was  the  statement  ot 
the  advertisement,  as  w^  as  of  the  auction- 
eer. The  meaning  ot  this  language  Is  that 
the  ground  r^  offered  for  sale  was  well  se- 
cured and  Irredeemable,  and  that  It  was  ere* 
ated  for  the  sum  of  |140,  and  had  been  In  ex- 
istence many  years.  The  Evoof  is  that  It  was 
neither  an  old  nor  an  ot^hial  rent  for  that 
sum,  but  a  rent  for  two  hundred  and  f<Hly 
dollars,  to  be  reduced  to  one  hundred  and  for^ 
ty  dollars.  But  assuming,  ex  gratia  arsiimen- 
ti,  that  this  makes  no  difference  to  the  pur- 
chaser, was  it  true  that  It  was  well  secured? 
In  addition  to  the  fact  that  no  such  ground 
rent  exists  on  the  property  as  Inclosed  and 
occupied  by  Brock,  the  preponderance  of  the 
testimony  shows  conclusively  that  It  was  not 
a  well-secured  rent  And  a  review  of  the 
whole  case  shows  very  plainly  the  acqui- 
sition of  the  leasehold  estate,  subject  to  a 
rent  of  $240,  which  had  really  been  aban- 
doned, with  several  years'  rent  In  arrear,  and 
which  was  about  to  be  sold  for  taxes;  the 
pretended  consideration  of  $1,600  In  the  agree- 
ment between  Judlk  and  Overton;  the  alle- 
gation that  all  the  tenants,  down  to  the  time 
the  appellant  purchased  the  property,  had  paid 
the  ground  rent  of  $240  to  Rogers;  the  false 
statement  that  the  Globe  Bond  Company  paid 
Overton  $2,500  for  his  Interest  In  the  property, 
—are  only  masks  assumed  to  consummate  the 
purpose  to  preserve  the  Irredeemable  feature 
of  this  rent,  In  order  that  they  who  controUed 
It  might  be  able  to  find  a  purchaser,  by  repre- 
senting It  as  an  old,  original.  Irredeemable, 
and  well-secured  rent.  In  making  the  sale  of 
a  ground  rent  of  $140,  under  the  circumstan- 
ces of  this  case,  whether  fraudulently  or  In- 
nocently, a  false  Impression  was  conveyed, 
and  made  the  basis  of  the  contract,  and  the 
extraordinary  jurisdiction  of  a  court  of  equity 
ought  not  to  be  exercised  by  coercing  a  spe- 
cific performance.  Carberry  v.  TannehlU,  1 
Har.  &  J.  224;  Gurley  v.  Hltesbue,  G  Gill, 
223;  Keathig  v.  Price,  58  Md.  535,  536.  The 
decree  of  the  court  below  will  therefore  be  re- 
versed, with  costs  above  and  below,  and  blU 
dismissed. 
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CRANE  V.  JUDIK  et  ux. 
(Court  of  Appeals  of  Maiylaiid.   June  22,  1897.) 

ReBBAKIKO — DiaCBBTION  OF  CODBT. 

Petition  for  rebearing  is  In  the  nature  of  a 
motion  for  new  trial,  and  addressed  to  the  sound 
discretion  of  the  court,  from  the  exerciae  of  which 
no  ai^ieal  lies. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  by  J.  Henry  Judlk  and  wife  against 
Joseph  Crane  From  a  decree  dismissing  peti- 
tion of  defendant  fw  rehearing,  be  appeals. 
Appeal  dismissed. 

Aigned  before  McSHERBY,  0.  J.,  and 
BBTAN,  FOWLER,  PAGH,  BOYD,  BRIS- 
COE, and  RUS8UM.  JJ. 

Wm.  A.  Fisher  and  R.  H.  Bernard  &  Son. 
fvr  appellant  Hany  H.  Benzlnger,  James  S. 
Oalw^  and  0.  W.  Benialer,  fOr  appeDees. 

RTJ8SUM.  J.  The  appeal  In  this  case  Is 
taken  from  an  order  of  the  circuit  court  for 
Baltimore  city  dismissing  the  petition  of  the 
defendant  for  the  rescission  of  the  decree 
passed  in  this  cause  on  the  26th  day  of  May, 
1896,  and  for  a  rehearing.  It  is  settled  by 
rQieated  dectslons  In  this  court  that  a  petition 
fbr  a  rehearing  Is  in  the  nature  of  a  motion 
toe  a  new  trial,  and  is  addressed  to  the  sound 
discretion  of  the  court,  from  the  exercise  of 
which  no  appeal  will  lie.  Jacobs  t.  Bealmear. 
41  Md.  487;  Zlmmer  t.  Miller.  64  Md.  29D. 
1  Aa  858.  The  appeal  most  titerefore  be  dis- 
missed, with  costs. 


^  Hd.  fTf) 

GBBEN  T.  WESTERN  NAT.  BANE  OF  BAL- 
TIMORE. 

(Court  of  Appeals  of  Maryland.  June  23,  1897.) 

M ABUT  Stau.8— LIBS  or  ElxtooTtox— Friobitibs 
— BoBBoeATiox— Appbal— RBTtXW. 
LOn  appeal  from  order  distributing  proceeds 
of  sale  of  certain  property,  neither  the  decree  de- 
termming  In  whom  was  Utle,  nor  diat  antborising 
the  sale,  is  open  for  review. 

2.  Existence  of  a  mortgage  whereby  legal  title 
to  the  mortgaged  property  is  in  the  mortgagee, 
vlth  only  an  equity  of  redemption .  In  a  Judg 
ment  debtor,  does  not  defeat  the  lien  of  execution, 
though  the  aid  of  eqni^  is  necessary  for  Its  en- 
forcement. 

3.  The  right  acquired  by  purchase  of  marlcet 
Btatis,  a  right  to  occupy  particular  stalls  for  pur- 
poses of  the  market  only,  and  wtiicb  is  sold  ter 
the  city  under  power  conferred  by  the  legislature^ 
is  subject  to  lien  of  execution. 

4.  Property  of  C.  which  was  subject  to  mort- 
gage to  M.,  was,  after  judgment  against  B.  and 
Mue  of  execution  thereon,  aold  hy  the  admlpis- 
trators  of  O.,  and  purchased  by  B.  in  the  name  of 
Q,  The  mortgage  was  then  released,  being  satis- 
fied, [Htrtly  with  meanb  of  B.,  and  the  residue 
witik  part  of  a  loan  of  $1,200  obtained  from  Q. 
br  B.;  andi  part  being,  at  direction  of  B.,  paid 
t7  check  of  Q.  At  the  same  time,  Q.  executed 
agreement  to  sell  to  B.  for  ¥1,200.  Bchl,  that 
the  rights  of  G.  in  the  property  were  subject  to 
the  lien  of  the  execution,  and  that  he  could  not 
be  subrogated  to  rights  under  the  released  mott- 
sage. 

Appeal  from  circuit  court  oC  Baltimore 
titjr. 


Bill  by  the  Western  National  Bank  of  Bal- 
timore agahist  Cliai'les  W.  Brown  and  others 
to  subject  certain  property  to  payment  of 
complainant's  judgment  against  said  Brown. 
From  an  order  ratifying  audit  distributing 
proceeds  of  sale  of  the  property,  defendant 
George  W.  Green  appeals.  Affirmed. 

Argued  before  McSHERRY.  C.  J.,  and 
BRYAN,  BOYD,  FOWLER.  BRISCOE,  and 
PAGE,  JJ. 

Lewis  Hm^belmer.  Charles  A.  Briscoe, 
and  F.  S.  Hoblltzell,  for  appellant  W. 
Bums  Tnmdle,  fttr  appellee. 

PAGE,  J.  This  is  an  appeal  from  an  order 
of  the  court  below  ratifying  an  audit  distrib- 
uting the  proceeds  of  the  sale  of  certain 
market  stalls  In  the  Lexington  and  Hanover 
Markets,  in  the  city  of  Baltimore.  The  stalls 
were  originally  the  property  of  Charles 
Brown,  now  deceased.  In  May,  1892,  he  bor- 
rowed $200  from  the  appellant,  and,  to  se- 
cure its  payment,  pledged  to  bim  stalls  Nos. 
6  and  5^  In  the  Lexington  Market  There 
Is  no  controversy  over  this  transaction.  On 
the  24th  February,  1892,  the  Baltimore 
Butchers'  Mutual  Protective  Association 
loaned  him  $2,000,  and  on  the  4th  of  April 
of  the  same  year  the  further  sum  of  $500. 
To  secure  the  payment  of  these  two  sums, 
amounting  In  the  aggregate  to  $2,500,  the  as- 
sociation received  a  mortgage  from  Brown 
on  all  the  stalls,  and  also  the  transfer  of  the 
licenses  therefor  on  the  books  of  the  city 
comptroller.  At  the  same  time,  to  comply 
with  the  rules  of  the  association,  Charles  W. 
Brown,  the  son  of  Charles  Brown,  In  his  own 
name,  as  trustee  for  Elenora  Brown,  his 
wife,  subscribed  tor  certain  shares  of  stock 
of  the  association,  and  pledged  tbem  as  addi- 
tional security  for  the  loan.  In  his  lifetime 
Charles  Brown  paid  no  portion  of  this  debt. 
Charles  W.  Brown,  however,  kept  the  stock 
paid  up,  according  to  the  rules  of  the  asso- 
ciation. Brown  states,  as  the  reason  why 
the  shares  were  subscribed  for  by  him  as 
trustee,  that  the  association  required  the  bor- 
rower to  become  a  member  by  subscribing 
for  its  stock;  and,  his  father  not  being  'in  a 
condition"  to  do  so,  he  consented  to  take 
them  as  trustee  for  his  wife,  and  pledge  them 
for  the  debt  of  his  fatber.  It  was  not  Insist- 
ed at  tbe  argument  that  the  payments  made 
by  Brown  on  account  of  the  stock  were  out 
of  bis  wife's  money,  as  Brown  In  his  an- 
swer had  alleged.  There  is  no  proof  in  tbe 
case  that  would  enable  us  to  find  that  Mrs. 
Brown's  money  was  so  used.  Although,  at 
the  requirement  of  the  association,  she  Join- 
ed In  the  receipt  to  it  for  the  amount  stand- 
ii.g  to  the  credit  of  her  husband,  as  trustee, 
there  Is  nothing  in  the  record  to  satisfy  us 
that  she  bad  any  interest  in  the  matter  what- 
ever. In  January,  1895,  Qharles  Brown  died, 
and  within  a  month  thereafter  Charles  W. 
Brown  and  Etiril  Budnltz  quaiifled  as  the 
administrators  of  his  estate.  On  tbe  27th  of 
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Morember,  188B,  Uie  ai>pellee  recoTered  a 
judgment  In  the  Baltimore  city  court  against 
GharleB  W.  Brown  for  $1,209^,  with  Inter- 
est and  costs,  and  on  the  same  day  execution 
by  way  of  fieri  facias  was  issued,  and  reach- 
ed the  sherifTs  hands  two  days  later.  It  Is 
clear  that,  at  the  time  of  the  issuing  of  this 
writ,  the  title  to  the  stalls  was  in  the  ad- 
ministrators of  Charles  Brown,  subject  to 
the  lien  of  George  Green  on  stalls  Nos.  B 
and  6^  In  the  Lexington  Market,  and  the 
lien  of  the  butchers'  asBOcIatlon  on  all  the 
stalls  of  the  deceased  in  both  markets.  On 
the  4th  day  of  December,  1895,  the  orphans' 
court  passed  an  order  directing  the  adminis- 
trators to  make  sale  of  the  stalls.  The  re- 
port of  the  administrators  to  the  orphans* 
court  falls  to  give  the  date  of  the  sale  made 
in  pursuance  of  the  order.  But  Mr.  Budnitz, 
in  his  answer,  states  that  it  was  made,  re- 
ported, and  ratified  before  the  9th  day  of  De- 
cember. He  also  testifies  that  Brown  told 
him,  "two  or  three  days  before  the  report 
of  sale,"  that  Green  was  to  be  reported  as 
purchaser,  and,  acting  on  this,  he  (Budnitz) 
prepared  the  report,  and  filed  It  It  was 
Immediately  ratified;  and  "the  appointment 
was  then  made  for  all  the  parties  In  Interest 
to  meet  at  his  office  on  the  9tb  of  Decem- 
ber." That  the  sale  was  completed  before 
that  day  Is  further  borne  out  by  a  considera- 
tion of  the  purpose  and  plan  Brown  had  In 
view.  His  purpose  was  to  secure  the  title 
to  himself;  his  plan,  to  have  Oreen  returned 
purchaser,  so  that  the  latter  could  hold  the 
legal  title  until  the  loan  was  repaid;  and,  to 
effect  all  this,  It  was  necessary,  when  the 
time  came  tor  Oreen  to  advance  the  money 
and  for  the  association  to  release  the  mort- 
gage, that  the  title  should  be  safely  vested 
In  Green.  How  long  before  the  0th  of  De- 
cember the  sale  was  made  is  not  material, 
because,  If  It  was  made  at  any  time  prior  to 
that  day.  the  lien  of  the  appellant's  Judgment 
fastened  upoti  the  property.  Nor  is  it  prop- 
er to  Inquire  whether,  upon  the  facts  proved, 
the  title  became  vested  In  Charles  W. 
Brown.  The  ch-cuit  court,  by  Its  decree  of 
the  6th  of  October,  1886,  so  determined; 
and  with  the  correctness  of  that  decision,  It 
not  liaviiig  been  appealed  from,  we  are  not 
BOW  conewned.  Phelps  t.  Stewart,  17  Md. 
242.  This  appeal  having  been  taken  from 
an  ordor  distributing  the  proceeds  of  sale, 
the  original  decree  authorising  the  sale  is 
not  open  to  review  by  this  court.  Newbold 
T.  Sehleos.  66  Hd.  690,  9  AtL  848;  Porter  v. 
Askew.  U  GUI  ft  J.  S61. 

Brown's  title  having  accroed  prior  to  the 
return  day  ot  the  writ.— that  Is,  prior  to  the 
8th  day  of  December,— If  It  be  aasnmed  that 
market  stalls  are  such  property  as  may  be 
taken  In  ezecnUon,  It  Is  clear  the  appellee 
acquired  m  Hen,  subject  to  such  prior  liens 
might  exbit  The  fact  that  the  bntchera* 
association  held  a  nuntgage,  whereby  the  le- 
gal title  vas  In  It,  with  only  an  equity  of  fe> 
demptlon  In  Brown,  oonld  not  avail  to  de- 


feat the  lien  of  the  execution.  It  could  not 
be  enforced  at  law.  it  is  true;  and  because 
of  that  It  Is  that  the  appellant  had  the  right 
to  seek  the  intervention  of  a  court  of  equity, 
In  order  that  he  may  be  paid  his  claim,  after 
the  prior  Uen  has  been  discharged.  "It  is  an 
established  legal  principle  that  a  debtor's 
equitable  estate  in  personal  property  cannot 
be  seised  and  sold  under  a  writ  of  fieri  facias. 
The  usual  mode  is  to  Issue  a  fl.  fa.,  cause 
It  to  be  levied  or  returned,  thus  showing  that 
his  remedy  at  law.  has  failed,  by  which  acts 
of  diligence  a  creditor  acquires,  In  the  eye 
of  a  court  of  equity,  a  priority  of  right  from 
the  time  his  execution  was  placed  In  the 
sheriff's  hands,  and  a  court  of  equity  will 
permit  him  to  redeem  the  prior  Incumteance, 
or  grant  a  decree  for  a  sale."  Myers  v. 
Amey,  21  Md.  806.  We  are  of  opinion  there 
Is  nothing  in  the  nature  of  the  right  pr  estate 
acquired  by  the  purchase  of  market  stalls  to 
exempt  them  from  the  lien  of  an  execution. 
Such  right  Is  "In  the  nature  of  an  easement 
In,  not  a  title  to,  a  freehold  In  the  laud. 
*  *  *  It  is  limited  In  duration  to  the  exist- 
ence of  the  market,  and  Is  to  be  understood 
as  acquired  subject  to  such  changes  and 
modifications  In  the  market  during  its  exist- 
ence as  the  public  needs  may  require.  The 
purchase  confers  an  exclusive  right  to  oc- 
cupy the  particular  stalls,  with  their  ap- 
pendages, for  the  purposes  of  the  market,  and 
none  other."  Rose  v.  Mayor,  etc.,  61  Md. 
270.  It  Is  a  valuable  right,  sold  by  the  mu- 
nicipal authorities,  under  the  power  confer- 
ted  by  the  l^lslatnre  "to  lease,  jdl,  or  dis- 
pose or'  It  "in  any  manner  and  for  any  term 
they  may  think  proper."  Public  Local  Iaws, 
art  4.  {  678.  It  Is  transferable,  may  be  giv- 
en and  taken  as  security  for  debts,  or  sold, 
and  special  provision  Is  made  In  the  city 
code  for  the  passage  of  the  title.  Savings 
Inst  V.  Wilcox,  63  Md.  6S1.  It  is  also  an  In- 
terest Issuing  out  of  the  realty  of  determi- 
nate duration,  such  as  the  term  of  years  for 
which  it  may  be  granted,  or  during  the  exist- 
ence of  the  market  It  Is  a  chattel  real  and 
personal  property  (2  Bl.  Comm.  p.  386),  and 
th^fore  liable  for  the  debts  of  the  owner,  ^ 
and  subject  to  seizure  and  sale  onder  a  fieri 
facias  (2  Tidd.  Prac.  1088). 

Subsequent  to  the  sale,  appointment, 
Mr.  Budnitz  testifies  the  "parties  in  Interest" 
met  In  his  office,  on  the  9th  of  Deconber. 
At  that  time  Green  was  chargeable  witii  tal\ 
knowledge  of  the  exact  state  of  the  title. 
He  bad  actual  notice  of  the  mortgage,  and 
of  the  fact  that  the  association  held  the  li- 
cense as  collateral  security  only  for  the  pay- 
ment of  the  debt  due  to  it  by  Charles  Brovra. 
An  examination  of  the  records  In  the  or- 
phans' court  would  have  Informed  him  that 
the  administrators  had  Inclnded  the  market 
stalls  In  the  Inventory  of  the  eatata,  had  ob- 
tained an  ordw  for  the  sal^  and  bad  aoM 
them,  and  reported  Um  ta  the  purchaser, 
wlttiout  bis  knowledge  or  consent  He  knew 
he  was  not  the  owner  of  the  stalls,  and  In 
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asmadi  as  It  wea  within  hia  knowIecLge  that 
Brown  wanted  to  get  the  stalls  free  from 
the  claim  of  the  association,  and  the  title  in 
"■ome  IndlTldnal,  whare  he  could  pay  the 
money  on  notes  when  It  came  due,"  It  re- 
quired no  especial  astateness  to  enable  taim 
to  Infer  that  whatever  was  done  was  at  the 
Instigation  of  Brown  himself.  He  states 
In  his  evidence  that  be  asked  Brown  "If  the 
stalls  were  all  right  In  his  name,  and  be  said 
they  were,"  and  that  satisfied  him.  He 
seems  to  have  made  no  examination,  either 
among  the  orpftians*  court  [iroceedlngs,  or  In 
the  comptroller's  office.  It  was  under  these 
circumstances  that,  on  the  9th  of  December, 
the  claim  of  the  association  was  paid  and  its 
mortgage  released.  The  release  recites: 
"Whweas,  all  covenants,"  etc.,  "have  been 
performed,  and  the  whole  sum  of  money  and 
intoest  secured  thereby  has  been  paid,  the 
said  body  corporate  doth  grant  and  release," 
etc.  The  receipt  of  the  association  Is  for  $2,- 
614^,  of  which  $1,086.74  was  paid  by  the 
check  of  Green.  The  residue  was  settled  for 
by  the  receipt  of  Brown  and  wife  for  ?1,427.- 
37,  the  same  being  the  amount  to  their  credit 
on  the  books  of  the  association.  The  amount 
■0  paid  by  Green's  check  was  part  of  the 
$1,200  loaned  to  Brown,  and  was  so  1)ald  at 
Barvwn's  request  The  residue  of  the  loan 
was  paid  to  Brown.  At  the  same  time, 
Oreen  obtained  a  transfer  of  the  license  from 
the  association,  and  also  entered  Into  an 
agreement  with  Brown  to  sell  the  stalls  to 
&vwn's  firm  (Brown  &  Mnrrltt)  for  $1,200, 
payable  In  two  years;  they  to  have  the  pos- 
session of  them  payment  of  that  sum, 
with  Interest,  and  the  license  and  all  ex- 
penses tliereon.  It  Is  not  contended  that 
Green  acquired  any  title  or  Interest  in  the 
property  by  the  transfer  of  the  license,  su- 
perior to  the  lien  of  the  execution.  It  Is  also 
dear  that,  up  to  the  date  of  the  sale  by  the 
administrators,  the  equitable  title  to  the 
•talis  was  In  Charles  Brown  or  his  repre- 
teatatlves,  and  after  that  in  Charles  W. 
Brown.  So  that,  when  the  mortgage  was 
released,  its  lien  was  absolutely  destroyed, 
and  the  lien  of  the  execution  became  the 
first,  unless,  upon  some  principle  of  equity, 
Green  can  be  subrogated  to  the  lien  of  the 
mortgagor.  Upon  this  point  the  counsel  for 
the  appellant  have  cited  many  decisions  of 
courts  beyond  the  state,  but  we  deem  it  un- 
necessary to  enter  upon  an  examination  of 
them,  for  the  reasdn  that,  as  to  a  case  of 
this  kind,  the  proposition  involved  has  been 
firmly  settled  by  our  own  courts,  and,  we 
may  add,  In  conformity  to  the  great  weight 
of  authority  everywhere.  Boyd  v.  Parker, 
4Z  Md.  201. 

It  may  be  premised.  In  view  of  the  facts 
as  we  have  stated  them,  that  to  hold  the 
hen  of  the  association  still  exists  would  be  to 
defeat  the  Intent  of  the  parties  manifested 
by  declarations  and  acts  In  the  most  une- 
quivocal manner.  When  Brown  obtained  the 
loan  from  Oreen,  It  was  well  understood  by 


both  of  them  that  th«  money  was  to  be  used 
in  procuring  the  release  of  the  association's 
mortgage.  This  was  In  fact  accomplished 
by  the  release  from  the  association.  Green, 
who  at  the  time  knew  or  ought  to  have 
known  the  exact  condition  of  the  title,  con- 
tented ^trpt^ftlf  with  taking,  as  his  only  se- 
curity, a  transfer  of  the  license  from  the^  as- 
sociation, which,  he  was  well  aware,  held 
It  only  as  a  security  for  Its  claim.  Why,  It 
may  be  asked,  should  not  be  applied  the 
rule,  than  which  none  Is  better  settled,  that 
these  who  enter  Into  contracts  must  be  gov- 
erned by  them  as  made,  according  to  their 
true  Intent  and  meaning,  and  must  submit 
to  the  legal  consequences  ttom  them?  Boyd 
V.  Parker,  supra.  Can  Green,  under  these 
circumstances,  derive  any  aid  from  the  doc- 
trine of  subrogation?  That  doctrine  Is  not 
founded  In  contract,  but  Is  altogether  a  crea- 
ture of  equity,  and  only  resorted  to  to  af- 
ford relief  to  a  meritorious  creditor.  It  Is 
never  applied  when,  by  so  doing,  it  will  work 
an  injury  upon  other  persons,  by  destroying 
their  legal  or  equitable  rights.  In  Mllhol- 
land  V.  Tiffany.  64  Md.  460,  2  AtL  831,  the 
court  says:  "It  may  be  ai^Ued  on  equitable 
principles.  In  behalf  of  one  who,  at  the  in- 
stance and  request  of  the  debtor,  pays  a  lien 
or  Incumbrance  which  he  was  under  no  legal 
obligation. to  pay,  provided  It  does  not  inter- 
fere with  Intervening  rights  and  incumbran- 
ces. It  will  not,  of  course,  be  applied  against 
superior  or  equal  equities."  Woollen,  v.  Hll- 
len.  0  Gill,  18S;  Com.  v.  Canal  Co.,  82  Md. 
64C;  Boyd  v.  Parker,  supra;  Clabaugh  v.  By- 
erly,  7  Gill,  S64;  Robertson  v.  Mowell.  66 
Md.  638,  8  Atl.  273.  For  these  reasons,  we 
think  Green  Is  not  entitled  to  be  subrogated 
to  the  Hen  of  the  mortgage.  Finding  no  er- 
ror In  the  order  of  the  court  below,  it  wlU 
be  affirmed.    Order  affirmed,  with  costs. 


oapa.  at  S6i) 

In  le  PITMAN'S  ESTATB. 

(Supreme  Court  of  Pennsylvania.   May  21, 
1887.) 

Wills— Spaoino  Dbvibis— Patmbht  or  Debts. 

Under  a  will  devldng  a  partlcalar  field  to  an 
adopted  daughter,  another  field  to  his  n^hew, 
subject  to  a  legacy  of  $500  to  a  niece,  and  devis- 
ing and  bequeathing  the  balance  of  the  land  and 
estate,  subject  to  a  bequest  of  $150  to  his  adopted 
daughter,  to  his  wife,  all  three  devises  are  spe- 
cific, and  must  therefore  contribute  to  payment 
of  the  debts,  for  which  no  provision  was  made, 
and  most  of  whldi  were  adjudged  against  the 
estate  after  death  of  testatra,  on  a  claim  to 
whidi  ha  ■Dn;losed  there  was  a  good  defense. 

Appeal  from  orphans'  coor^  Fulton  coun- 
ty. 

In  the  matter  of  the  estate  of  George  J. 
Pitman,  deceased.  From  a  decree  for  sale 
of  decedent's  lands  for  payment  of  debts, 
and  providing  that  those  devised  to  Eliza- 
beth Pitman  should  be  sold  first,  she  appeals. 
Reversed. 
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J.  Nelson  SIpes,  W.  B.  Gillan,  and  W.  U. 
Brewer,  for  appellant.  John  P.  Slpes  and 
Geo.  A.  Smith,  for  appellees. 

DEAN.  J.  George  J.  Pitman  died  ITth 
September,  1891,  leaving  ii  widow,  but  no 
children.  He  left  an  estate  consisting  large- 
ly of  land,  part  being  a  valuable  Improved 
farm  of  135  acres.  Of  this,  be  devised  a 
particularly  described  field  of  20  acres  to  an 
adopted  daughter,  Olive  D.  Pitman;  another 
field,  of  30  acres,  particularly  described,  to 
his  nephew  Thomas  Johnston,— this  last, 
subject  to  the  payment  of  $500  to  a  niece, 
Pleasant  E.  Mann.  To  his  wife,  Elizabeth, 
he  devised  and  bequeathed  the  balance  of 
the  land  and  estate,  subject  to  the  payment 
of  $150  to  his  adopted  daughter,  Olive  D. 
Pitman;  she  (Olive),  however,  to  pay  the 
collateral  Inheritance  tax  on  the  field  before 
devised  to  her.  By  a  codicil.  Instead  of  an 
absolute  estate  In  the  balance,  be  gave  to  his 
wife  the  use  thereof  during  life,  with  authori- 
ty to  sell,  convey,  and  dispose  of  the  same,  and 
use  the  proceeds  If  she  thought  necessary.  If 
anything  remained  at  her  death,  then  It  was 
to  go  to  certain  nephews  and  nieces  in  par- 
ticular allotments.  Tbom.as  Johnston  accepted 
the  devise  of  the  field,  paid  the  collateral  In- 
heritance tax,  and  the  charge  of  $500  in  favor 
of  the  niece.  Olive  D.  Htman  paid-  the  collat- 
eral Inheritance  tax  on  the  field  devised  to  her. 
The  testator,  some  years  before  his  death,  had 
Incurred  a  liability  as  surety  on  an  adminis- 
tration bond  In  a  considerable  amount.  Though 
the  bond  was  In  suit  at  his  death,  it  appears 
he  expected  the  defense  set  up  would  be  suc- 
cessful. Therefore  he  seems  not  to  have  had 
In  mind  any  depletion  of  his  estate  on  account 
of  this  liability,  or  any  other,  and  made  no 
provision  for  payment  of  debts  In  his  will. 
However,  after  bis  death  the  event  of  the  suit 
on  the  bond  fixed  bis  Indebtedness  In  this  par- 
ticular at  $2,0(M.49.  which,  with  counsd  fees, 
funeral  expenses,  and  a  few  other  Items,  made 
the  entire  debts  Cor  which  the  ^tate  was  an- 
swerable $3,064.49.  In  adcUtfon  to  the  land, 
there  was  some  personal  property,  which  was 
taken  by  the  widow,  the  value  of  which  Is  In 
dispute,  but  it  was  stated  by  the  counsel  In  ar- 
gument before  us  as  worth  about  $600,  and  for 
the  purpose  of  ending  strife  we  adopt  that  val- 
uation in  making,  up  om*  decree.  Under  these 
circumstances,  application  was  made  by  the 
widow  and  executrix  to  the  orphans*  court  for 
an  order  of  sale  to  pay  debts,  with  a  request 
.that  the  court  direct  In  what  order  the  land 
should  be  sold;  she  contending  that,  as  widow, 
the  land  devised  to  her  should  be  last  ]%sort- 
ed  to.  The  two  other  devisees  contended  that 
theirs  were  specific  devises,  and  the  widow's 
a  residuary  one;  therefore,  under  the  law,  the 
latter  must  be  first  subject  to  payment  of  the 
debts.  ,  The  com^  below  was  of  opinion  that 
the  devise  to  the  widow  was  residuary,  having 
no  semblance  of  a  specific  devise,  and  there- 
fore must  be  first  appropriated  In  payment  of 
the  unanticipated  indebtedness. 


Without  citing  the  many  cases  on  the  ques- 
tion, the  reasons  for  the  judgments  in  them 
not  always  being  in  harmony,  one  rule,  In  sub- 
stance, is  announced  In  all  of  them.  As  sum- 
marized by  Lewis,  J.,  In  McGlaughlln  v.  Mc- 
Glaughlln,  24  Pa.  St  20,  it  Is  this:  "On  a 
question  of  marshaling  assets  under  a  wUl,  the 
residuary  clauses  necessarily  furnish  the  most 
Important  evidence  of  the  intention  of  the  tes- 
tator, because  they  dispose  of  the  surplus  that 
remains  after  satisfying  all  the  other  direc- 
tions of  the  will.  On  this  account  it  is  very 
natural  to  presume  that  the  testator  intends 
to  charge  upon  them  all  the  deficiencies  In  the 
other  portions  of  his  estate,  in  paying  debts 
and  legacies,  and  hence  It  is  very  generally  de- 
.cided  that  debts  and  legacies  not  otherwise 
effectively  provided  for  fall  upon  the  residuary 
devises  and  legacies."  That  is,  legacies  and 
debts  are  charged  upon  the  residuary  estate 
because  the  testator  so  Intended.  The  intent 
Is  not  expressed,  but  Is  generally— not  always 
—presumed,  because  In  glvli^  the  surplus  he 
gives  only  what  remains  after  his  special  bene- 
factions and  the  lawful  demands  on  his  es- 
tate are  satisfied.  The  remarks  of  Woodward, 
C.  J.,  In  Gallagher's  Appeal,  48  Pa.  St.  121,  In 
discussing  the  question  as  to  whether  a  legacy 
should  be  charged  on  a  residuary  devise,  points 
out  the  difficulty  In  a  case  lllce  the  one  before 
us:  "When  does  a  testator  make  the  pecun- 
iary legacies  a  charge  upon  the  land  devised? 
It  would  be  easy  to  answer,  when  he  mani- 
fests an  Intention  to  do  so  by  express  lan- 
guage. But  It  often  happens  there  is  no  ex- 
press charge,  and  language  which  the  testator 
directed  to  other  objects  has  to  be  so  construed 
as  to  get  at  his  presumed  Intention  upon  this 
particular  point."  What  was  the  intent  of  this 
testator?  If  it  was  that  his  wife  was  to  have 
only  what  remained,  after  the  two  legacies 
to  his  nephew  and  adopted  daughter,  and  hia 
debts,  were  paid,  then  the  property  devised 
to  the  wife  must  l>e  first  sold.  It  will  be  no- 
ticed that  neither  in  the  will  nor  In  the  codicil 
does  he  speak  of  debts,  and  as  it  is  admitted 
the  obligation  of  suretyship,  with  the  expenses 
incident  to  a  defense  against  It,  with  a  trifliug 
exception,  constitute  his  whole  Indebtedness, 
It  is  not  probable  the  testator  considered  the 
matter  as'  of  sufficient  gravity  to  warrant  a 
direction  concerning  debts.  The  principal  part 
of  his  estate  consisted  of  his  135-acre  farm, 
and  he  disposes  of  this  flret,  by  giving  a  par- 
ticular field  of  20  acres  to  his  adopted  daugh- 
ter, then  a  particular  field  of  30  acres  to  his 
nephew,  imposing  upon  that  a  specific  charge 
of  $500.  This  left  85  acres  of  the  farm,  and 
his  personalty.  He  then  says:  "I' give  and  be- 
queath to  my  beloved  wife,  Elizabeth,  her  heirs 
and  assigns,  forever,  the  balance  of  all  my  prop- 
erty, real,  personal,  and  mixed,  of  what  nature 
or  kind  soever,  and  wheresoever  the  same  shall 
be  at  death,  subject,  however,  to  the  payment 
of  one  hundred  and  fifty  dollars  to  my  adopted 
daughter,  Olive  D.  Pitman,  before  mentioned.'* 
It  is  wholly  immaterial  that  he  commences  by 
giving  the  fields  first,  and  the  balance  to  his 
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wife  after  wards;  for,  as  is  said  by  Sbarswood, 
X,  In  Be  WUlard'B  Estate,  68  Pa.  8t  327, 
"^e  residue  of  a  man's  estate,  In  testamen- 
tai7  langaage,  means  whaterer  la  not  q>eclf- 
ically  devised  or  bequeatbed;  and,  In  what- 
erer part  of  a  wUl  It  may  happen  to  be  found. 
It  ought  to  have  that  meaning,  unless  the 
whole  will,  taken  together,  sbows  deady  It 
was  not  80  intended."  Taking  the  whole  will 
together,  does  It  not  clearly  appear  the  testa- 
te lotended  three  specific  devises?  Was  not 
the  devise  to  his  wife  Just  as  spedflc  as  the 
fields  to  his  adopted  daughter  and  nephew? 
He  could  Just  as  precisely  and  specifically 
have  expressed  the  same  Intention  by  saying, 
1  devise  and  bequeath  to  my  wife  all  my  es- 
tite^  real  and  personal,  except  the  twenty- 
aae  field  which  I  devise  to  my  daughter,  and 
the  thirty-acre  field  which  I  devise  to  my 
nephew,  subject  to  a  cha^e  of  $500."  Then 
lU  three,  it  is  not  questioned,  would  have  been 
qiecific.  The  wife's  would  have  been  deter- 
mined by  an  Inspectlott  of  his  titles  and  a 
Mbedole  of  his  personalty;  the  danghto^s  and 
M^hew's,  by  pointing  out  to  tbem  the  desig- 
nated fields.  It  was  perhaps  more  convenient 
to  note  the  exceptions  to  the  wife's  devise  first, 
bat  In  doing  so  hers  was  not  made  less  spe- 
dflc. The  word  "balance"  left  to  her  the  85 
acres  of  the  farm,  and  every  article  of  per- 
sonal property,  as  specifically  as  if  enumerat- 
ed and  described  at  length.  He  does  not  leave 
to  bee  a  balance.  In  the  sense  that  she  was 
to  have  what  remained  after  payment  of  debts 
and  legacies.  She  was  to  have  the  balance, 
distinct  and  specific,  after  cutting  oft  the  cwo 
fields.  The  devise  was  not  a  residue  of  an  es- 
tate implying  an  unknown  valne  or  quantity 
(tf  property  by  one  In  conscious  ignorance  of 
ponlUe  daims  or  charges.  It  was  a  spedflc 
derlae  of  the  land  and  a  bequest  of  the  per- 
amaHy,  capaUe  of  absolute  certainty  the  day 
after  his  death,  one  having  full  knowledge 
his  estate  and  bdlevfng  it  subject  to  no 
ehaiges  ocept  those  directed  in  his  will.  In 
rlew  of  the  testator's  snrronndings,  the  duuv 
acter  and  value  of  his  estate  the  objects  of 
Us  bounty,  and  the  language  used  to  express 
his  Int^tton,  tbae  la  no  room  toe  tile  pre- 
sDmptton  that  by  the  use  of  the  word  "bal- 
ance" be  meant  to  give  his  wife  the  residue  of 
Us  estate  after  deducting  the  devises  sped- 
fled,  debts  not  known,  and  other  charges.  He 
meant  Jnst  what  he  expressed,-^  specific  de- 
Tiss  to  ber  of  all  his  estate  atter  taking  out 
the  two  devlsea  of  the  two  fields,  and  the  $150 
dUwted  to  be  paid  bis  adopted  daughter. 

The  argoment  tiiat,  the  widow  having  ac- 
ceded the  derlse.  It  must  be  considered  as  In 
lien  of  dower,  and  therefore  she  must  be  treat' 
ed  as  a.  purchaser  toe  a  valiuiUe  consideration, 
is  not  snatained  by  tiw  facts  under  this  will. 
Jli  p^llnently  said  in  the  opinion  of  the  court 
beknr.  "She  must  certainly  accept  her  devise 
SBbJect  to  all  the  limitations  uid  conditions 
imposed  npcm  it  by  the  testator,  ^tiier  by  ex- 
press wwda  or  necessary  Implication."  Here, 
ky  express  words,  aU  three  were  specific  de- 


vises, and  by  necessary  ImBtlcation  all  are  an- 
swerable for  the  Indebtedness.  In  equity  all 
three  should  contribute  pro  rata,  according  to 
value,  towards  payjnent  of  the  unexpected  In- 
debtedness. 

The  learned  judge  <tf  :tbe  court  bdow  has 
found  from  the  evidence  the  value  of  the  de- 
vises, as  follows: 

Olive  D.  Pitman  |  800  00 

Thomas  Johnston    1,275  00 

Blluheth  Pitman,  $5,500,  to  whldi 
we  add  admitted  value  of  personal 
propoty,  ffiOO,  niafchig..«.»   6.100  00 

$8,175  00 

Total  debts   $3,064  49 

To  pay  this  would  require  a  pro  rata  contri- 
bution from  each  devisee  of  S7.486  par  cent 
on'liie  value  of  each  devla^  making  for— 

Elizabeth  Pitman   $2,280  640 

Olive  D.  Pitman   299  888 

Thomas  Johnston    477  946 

$3,064  48 

Each  amount  should  t>ear  Interest  from  June 
9.  1806,  the  date  of  final  decree  in  the  court 
below. 

.  It  Is  therefore  ordered  tiiat  the  decree  of  the 
court  below  be  reversed,  and  It  Is  further  de- 
creed tills  court  that  the  property  of  each 
legatee  be  subject  to  the  payment  of  the  here- 
tofore specified  pro  rata  amounts,  respectivdy, 
and  each  Is  dUwted  to  pay  the  same  to  the 
executrix,  to  be  applied  hi  payment  of  the 
afoi;esald  debt  It  Is  farther  ordered  that,  If 
default  be  made  Mi  said  payment  by  either  t<a 
a  period  of  60  days  after  the  filing  of  this  de- 
cree, then  an  «rd«T  Issue  from  the  court  below 
for  the  sale  of  the  land  ot  the  devisee  or  dev- 
isees so  In  d^anlt;  on  such  terms,  however,, 
as  the.  court  bdow,  in  its  discretion,  may  de- 
cree. As  tills  litigation  arises  from  an  uncer- 
tainty of  l^al  right,  occasioned  by  the  lan- 
guage of  the  wtU  itadf,  It  la  but  Just  that  the 
costs  of  this  appeal  should  be  borfie  equally. 
It  la  therefore  (»dtted  that  eadi  devisee  pay 
one-tiihd  oC  mme. 


{182  Pa.  St.  tm 

HIRSCH  V.  WENGBR  et  aL 

FRAIH  V.  SAME. 

(Snpreme  Oourt  of  Peniisi^TOiiia.   July  15, 
1897.) 

FRAmiOLBXT  COJIVBTAVOi— EVIPBKOE. 

On  an  Issne  between  plaintiff^  claiming  prop- 
erty under  execntlon  sale  on  judgment  confessed 
in  his  favor  for  a  large  amount  by  tiia  son  imme- 
diately after  defendants  commenced  action  against 
fhe  Bon,  and  defendants,  who  levied  on  the  inrop- 
erty  aa  that  of  the  son,  claiming  that  the  confes- 
sion of  jadgment  and  proceedings  thereen  were 
fraudulent,  defendants  may  show  that  at  the  time 
plaiatifE  claimed  to  hare  made  advancements  to 
the  son  for  wbidi  the  Judgment  was  claimed  to 
have  been  confessed  he  was  not  of  suffldent  pe- 
cuniary aUlity  to  do  so,  tliat  he  was  then  pressed 
for  money  with  whldi  to  pay  taxes,  ttiat  his  rcaj 
estate  was  heaVily  incumbered,  and  that  he  was 
actually '  insolvoit:  .    .  ' 
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Appeal  from  conrt  of  oommon  pleaa,  Laiica»> 

ter  county. 

lasuM  under  tiie  shaltTs  interpleader  act, 
betweoi  A.  Hlrsch,  as  plalntlfl,  and  D.  H. 
Wenger  &  Bro.  and  another,  as  defendants, 
and  between  M.  W.  Fralm,  as  pUOntlff,  and 
the  same  defendants.  JocUpnents  for  plain- 
tiffs. Defendants  appeaL  Berersed  In  first 
case,  affirmed  In  second  case. 

John  A.  Coyle  and  D.  McMulIen,  for  appd- 
lanta.  Brown  &  Hensel,  J.  W.  Johnson,  and 
Ghas.  L  Landls,  tx  appellees. 

WILLIAMS,  3.  These  were  Issnes  under  the 
BherUTs  Interpleader  act  The  facts  which 
gare  rise  to  tbem  are  substantially  as  follows: 
B.  W.  Hlrsch  was  the  proprietor  of  a  Urery 
stable.  D.  H.  Wenger  &  Bro.  and  Christian 
ReedmiUer  were  dealers  in  feed,  and  had  been 
supplying  Hlrsch  with  feed  for  his  horses. 
Finding  that  they  could  neither  obtain  pay- 
ment of  or  security  for  their  bills,  they  brought 
action  against  hfm  on  the  9th  day  of  Novem- 
ber, 1898.  Judgments  were  recovered  in  these 
actions  on  the  26th  of  the  same  month;  that 
in  t&YOT  of  Wenger  &  Bro.  being  for  $080.44, 
and  that  In  favor  of  BeedmUler  for  ¥1,287.87. 
Two  days  af tw  these  actions  were  begun, 
Hlrsch  confessed  a  large  judgment  In  favor  of 
blB  fftther.  A  writ  of  ft.  fit  was  Issued  on  the 
same  day,  and  without  much  toss  of  time  the 
horses,  harness,  wagons,  and  other  personal 
property  comprising  the  Uvery  establishment 
were  seized,  brought  to  sale  1^  the  sheriff,  and 
sold  to  the  plaintiff  in  the  writ,  the  father  of 
B.  W.  Hlr8(&  The  amount  of  the  Ju^ment 
confessed,  the  relationship  of  the  parties,  the 
time  when  the  judgment  was  entered,  and  the 
circumstances  surrounding  the  sale  were,  to 
say  the  least,  suggestive.  The  def^dants  In 
these  cases  issued  writs  ot  ft.  fa.  on  their  judg- 
ments as  soon  as  they  were  revived,  and  lev- 
ied on  the  sanle  property,  Itept  at  the  same  liv- 
ery stable.  *  At  the  sheriff's  sale  the  father  ap- 
peared, and  claimed  the  property  as  his  by 
virtue  of  the  sheriff's  sale  made  to  him  on  his 
own  judgment  These  issues  weve  framed  to 
determine  the  bona  fides  of  his  judgment  and 
the  vaUdity  of  his  tlUe. 

The  allegation  of  the  defendants  was  that 
the  confession  of  judgment  by  B.  W.  Hlrsch 
to  his  father,  and  the  subsequesit  proceedii^ 
upoB  It,  were  a  fraud.  Intended  to  hinder  and 
defeat  the  collection  of  the  debts  due  them. 
The7  depended  upon  circumstances  for  the 
support  of  this  allegation.  Among  other  things, 
tbey  songht  to  show  that  the  father  was  not 
of  sufficient  pecuniary  ability  to  furnish  his 
son  the  amount  of  money  claimed,  that  he  was 
pressed  during  the  time  when  the  alleged  ad- 
vances were  being  made  for  money  with  which 
to  pay  his  taxes,  that  his  real  estate  was  heavi- 
ly incumbered,  and  tliat  he  was  actually  In- 
wdveut.  If  this  proof  had  been  admitted,  as 
we  think  it  should  have  been,  the  burden 
would  have  been  on  the  father  to  establish  to 
the  satisfaction  of  the  jury  that  he  bad  ttie 


money  he  claimed  to  have  advanced  to  his 
son;  that  he  did  advance  It  In  good  faith;  and 
that  It  was  unpaid,  and  honestly  due,  when 
the  Judgment  was  confessed.  The  door  should 
have  been  opened  for  an  Investigaticm  of  the 
alleged  fraud,  and  latitude  allowed  In  examin- 
ing the  circumstances  surrounding  the  alleged 
advances.  Railroad  Co.  v.  Hoge,  34  Pa.  St 
214.  The  principle  laid  down  in  Qleseaer  v. 
Patterson,  164  Pa.  St.  224,  80  Atl.  855,  Is  ap- 
plicable to  this  case.  The  straitened  circum- 
stances of  the  father  was  a  fact  having  an  Im- 
portant bearing  upon  the  bona  fides  of  the  al- 
lied indebtedness.  If  his  debts  and  the  press- 
ing demands  on  him  for  money  were  such  as 
to  render  it  improbable  that  he  oould  have 
raised  and  advanced  to  his  son  the  sums 
claimed  at  the  time  when  he  asserted  it  had 
been  done,  this  went  strongly  to  affect  the 
credlblU^  of  his  testimony,  and  sustain  the  al- 
legation <a  fnad.  The  seccMid,  third,  fourth, 
and  seventib  asslgnmwitB  of  earn  are  sustain- 
ed. The  fifth  and  eighth  assignments  appear 
to  be  to  rulings,  not  turning  on  the  manner  of 
proof  offered,  but  on  Its  relevancy.  We  think 
the  proof  was  relevant  Tbe  defendants,  un- 
der the  peculiar  circumstances  of  this  case,  had 
a  right  to  sliow  the  Insolvency  of  A.  Hlrsch 
at  the  time  when  he  allied  he  -was  advancing 
large  sums  of  money  to  a  son  who  was  also  a 
bankrupt  and  nttetly  unaUe  to  return  the 
mon^  80  advanced.  Some  of  the  questions 
raised  1^  the  other  asslgnmenta  may  become 
important  upon  another  trlaL  This  Is  espe- 
cially true  of  that  raised  by  the  ninth  assign- 
ment If,  as  Is  alleged,  there  were  lai^  juds- 
ments  and  debts  not  ct  record,  due  from  the 
plaintiff,  and  be  was  without  propoty  suffl- 
aeat  to  pay  them,  thla  made  a  case  of  actual 
insolvracy  which  would  have  bem  a  strong 
reason  for  treating  the  Judgment  fu;ainst  the 
BOO  and  the  sale  by  the  sheriff  of  the  stock  of 
the  Uvery  staUe  upon  the  fl.  f a.  as  contrived 
and  executed  fw  a  fraudulent  purpose.  The 
judgmoit  Is  reversed  and  a  venire  facHas  de 
novo  awarded.  In  the  other  cases  in  which 
Fraim  was  plaintiff  In  the  court  below  we  see 
no  sufficient  reason  for  dlstnrUng  the  judg- 
ment and  It  Ib  accordingly  affirmed. 


(IM  Pa.  8t  BOB) 

UNION  WATER  00.  et  al.  v.  BOROUGH  OP 
ROCHESTER  et  al 

(Supreme  Court  of  PennsrlvaQla.    AprU  12, 
1897.) 

BoRODOHft — FRoviniKo  Water  for  IsnABiTAjtTS— 
Injeixotios —Division  ov  Costs, 
1.  A  borough  which,  under  General  Bcnongh 
Act  April  3,  1851  (P.  L.  p.  320,  J  2,  sabd.  20). 
empowalog  it  to  provide  a  supply  of  water  for 
the  use  of  the  inhabitants,  and  to  make  needful 
regulations  for  protection  of  ffipea  and  reservoirs 
and  to  prevent  waste  of  water  so  supplied,  may 
rather  construct  its  own  water  works,  or  adopt' 
other  means  for  supplying  water,  executes  its 
power  (which  it  hae  by  virtue  of  the  statute  only) 
by  authorizing  a  water  company  to  lay  Its  jipeB 
and  erect  hydraDtB  in  Its  Btreeta,  subject  to  the 
approval  of  the  boroogh  engineer,  and  ooatractizig 
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with  it  to  anpply  pme  filtered  water,  at  a  certain 
piessore;  the  price  to  pilrate  consnmera  not  to 
exceed  a  certain  price,  and  the  borough  to  my  a 
certain  amount  per  year  for  STe  years,  with  the 
optioo  of  continning  the  contract  for  five  jears 
mote,  for  each  of  the  fire  plugs  furnislied;  the 
water  company  being  incoiitorated  under  Oorpo- 
ration  Act  1874  (P.  L.  73).  which  requires  such 
companies  to  furnlBh  pore  water,  gives  any  con- 
Huner  the  right  to  file  a  bill  alleging  Impurity  or 
defidenc7  of  anpply,  or  ezces^Te  rates,  and  re- 

S'res  the  court  to  correct  the  evils,  and  provides 
t  the  borough  may  purchase  the  company's 
property,  after  20  years,  on  paying  the  net  coat, 
vith  10  per  cent  interest,  after  deducting  all 
dividends  declared  by  the  company ;  and,  so 
long  as  the  company  fnmishes  an  adequate  sup- 
vtr,  the  borough  cannot  famish  snotber  supply 
tj  erecting  its  own  water  works. 

2.  Where  notice  of  salt  to  enjcdn  a  borough 
from  exceeding  its  powers  by  erecting  water 
works  of  its  own,  when  a  sufficient  supply  Is 
akeadr  funiislied  by  a  water  eompany,  is  not 
giren  till  several  days  after  the  borcRXgh  has  con- 
tracted for  sale  of  its  bonds  to  raise  funds  for 
taA  erection,  which  contract  was  not  made  till 
20  days  after  it  was  authorised  by  ordinance,  and 
two  otontbs  after  vote  of  the  pei^e  in  fBTW  of 
fiM  pnposition  sabmltted  1^  (ffdinaooe  two 
wmtbs  before,  coate  <a  tiie  salt  will  be  divided 
between  the  parties. 

BUI  filed  In  tlie  anpreme  court  Hy  the  ITnion 
Water  Company  and  Aaron  Wilson  and 
otbers,  taxpayera  of  Rochester,  ^;alnst  the 
bonragh  of  Rochester  and  the  burgess  and 
conndlmen  thereof,  to  restrain  the  Issue  and 
sale  of  the  borough  bonds,  and  the  erection  of 
imposed  water  woriw  tor  It.  Decree  for 
plaintiffs. 

The  case  was  referred  to  a  referee,  who 
found,  inter  alia:  That  the  trarougb  was  In- 
corporated  by  Sfieclal  Act  March  20,  1849  <P. 
L.  283).  and  that  September  7,  1871.  It  accept- 
ed the  provisions  of  General  Borough  Act 
April  S.  1851  (P.  L.  S20).    That  the  Valley 
Wat^  Company  was  incorporated  February 
10,  1890,  under  Ooiporatlon  Act  1874  (P.  L. 
TS^  and  supplements  thereto,  to  supply  water 
to  Qie  public  In  the  borough  of  Rochester,  and 
to  parties  residing  therein  and  adjacent  there- 
to; said  act  authorizing  the  incorporation  of 
water  companies  to  supply  the  places  for 
which  they  are  chartered;  requiring  them  to 
furnish  pure  water;  giving  any  citizen  the 
light  to  file  his  bill,  alleging  impurity  or  de- 
ficiency of  supply,  or  excessive  rates,  and  re- 
quiring the  court  to  correct  the  evils;  forbid- 
ding them  to  construct  works  within  any  mu- 
nicipality which  has  works,  without  its  con- 
sent; and  providing  that  the  city,  b(Hx>ugh, 
town,  or  district  may  purchase  the  works  and 
property  of  any  company,  after  20  years,  on 
paying  the  net  cost,  with  10  per  ceuL  Interest, 
deducting  from  the  Interest  all  dividends  de- 
clared by  the  company.   That  prior  thereto 
the  borough  of  Rochester  had  not  provided 
aj^  q^stem  of  water  works.   That  May  7, 
18D0,  «  contract  was  made  by  the  Valley 
Watn-  Company  and  the  borough  of  Rochester 
whereby  the  company  was  to  furnish  pure 
filtered  water  at  a  certain  pressure,  erect  a 
certain  number  of  fire  plugs,  and  as  many 
mare  as  the  borough  might  thereafter  desire, 
—the  Bsrstem  of  piping  and  the  location  of  the 


Ore  plugs  to  be  subject  to  the  approval  of  the 
borough  engineer;  and  the  borough  agreed  to 
pay  a  certain  amount  per  year  for  each  Are 
plug,  for  five  years,  with  the  option  of  con- 
tinuing the  contract  for  five  years  additional; 
it  being  stlpuUted  that  the  private  consumers 
should  not  be  charged  In  excess  of  a  certain 
price.  That  by  ordinance  of  May  8,  1800, 
the  borough  granted  to  said  water  company. 
Its  successors  and  assigns,  subject  to  the  con- 
tract the  use  of  the  streets  for  laying  pipes 
for  conveying  water.  That,  pursuant  to  the 
contract  and  ordinance,  the  company  con- 
structed an  adequate  plant.  That  December 
SO,  1882,  the  Union  Watw  Company,  incor- 
porated May  14.  1890,  under  Mie  corporation 
act  of  1874  (P.  li.  73),  to  supply  water  for  the 
public  In  the  borough  of  Beaver  Falls,  and 
to  parties  residing  therein  and  adjacent  there- 
to, acquired  the  rights  and  properties  and 
assumed  the  liabilities  of  the  VaUey  Water 
Company.  That  said  companies  have  fahdy 
complied  with  the  contract  That  Septeml>er 
14, 1885,  the  council  of  Rochester  by  ordinance 
submitted  to  vote  of  the  people  a  proposition 
to  Increase  the  debt  $60,000  for  the  purpose  of 
erecting  water  works.   Tb&t  on  November  5, 

1885,  the  vote  was  taken  and  the  proposition 
was  carried.  That  pursuant  thereto  said 
council,  by  ordinance  of  December  12,  1886, 
authorized  the  Issue  of  ¥60.000  of  bonds,  and 
at  the  same  time  passed  an  ordinance  for  the 
erection  of  the  water  workH,  and  said  proceed- 
ings were  of  the  usual  public  character.  That 
December  8,  1885,  it  made  a  contract  of  sale 
of  the  bonds,  and  delivered  them  January  17, 

1886.  That  on  January  4,  1886,  notice  was 
served  on  the  borough  by  plaintiffs,  warning 
It  of  the  Intention  to  file  a  bill  to  restrain  the 
ecectlou  of  water  works.  That  January  15, 
1896,  the  borough  made  a  contract  for  erection 
of  water  worlu.  That  the  water  works  of 
the  Union  Water  Company  are  superior  to 
those  proposed  to  be  built  by  the  borough,  and 
the  quality  of  water  furnished  by  the  present 
works  Is  8ui>erlor  to  that  which  can  be  sup- 
plied by  the  proposed  works,  and  the  eipenae 
of  maintaining  the  new  system  will  exceed 
the  annual  cost  of  the  present  one.  As  con- 
clusions of  law,  the  referee  found  that  the 
borongh  of  Rochester  has  no  power  to  provide 
a  supply  of  watOT  for  the  use  of  its  inhab- 
itants, except  as  contained  in  General  Borough 
Act  April  3,  1851  (P.  L.  p.  320,  f  2,  subd.  20), 
via.:  "To  establish  a  night  watch,  to  light  the 
streets,  to  provide  a  supply  of  water  for  the 
use  of  the  inhabttante,  to  make  all  needful 
regulations  for  the  protection  of  the  pipes, 
lamps,  reservoirs  and  other  constructions  or 
apparatus  and  to  prevent  the  waste  of  water 
so  supplied."  That  in  the  execution  of  the 
powtf  so  conferred  by  the  act  of  1851  the  bw- 
ough  was  not  restricted  to  the  single  mode  of 
building  its  own  water  works,  but  It  could 
adopt  other  appropriate  means  for  providing  a 
supply  of  wat^  for  the  use  of  Its  Inhabitants. 
That  the  contract  of  May  7,  1890^  between 
the  water  company  and  borongh*  Is  not  Um* 


Digitized  by 


Google 


188 


88  ATLANTIC  BBFOBTHEL 


Ited  to  five  rears,  except  as  to  tbe  compensa- 
tion to  be  paid  by  tbe  borough  for  flre  hy- 
drants; Hie  borough  having  the  option,  how- 
ever, of  continuing  tbe  said  rates  for  an  addi- 
tional period  of  five  years.  That  under  Its 
charter  the  Union  Water  Company  Is  made 
subject  to  tbe  Jurisdiction  of  the  court  of  com- 
mon pleas  of  Beaver  county,  and  It  can  at  all 
times  be  compiled  to  furnish  pure  water,  In 
sufficient  quantities  and  at  reasonable  rates, 
at  the  instance  of  either  the  borough  or  any 
private  party  using  the  water.  Tbat  by  the 
contract  of  May  7,  1890,  and  the  ordinance  of 
May  8,  1890,  the  borough  lawfully  executed 
the  power  conferred  on  It  by  the  act  of  1851, 
and  did  thereby  provide  a  supply  of  water 
for  the  use  of  its  Inhabitants;  and  it  still  Is, 
In  that  manner,  performing  the  duties  Imposed 
on  it  by  law,  and  It  anQ  Its  Inhabitants  are 
now  provided  with  an  ample  supply  of  pure 
water  at  reasonable  rates.  Tbat  so  long  as 
the  Union  Water  Company  furnishes  an  ade- 
quate supply  of  pure  water  as  required  by  tbe 
contract  of  May  7,  1890,  the  borough  has  no 
power  to  provide  another  supply  by  erecting 
Its  own  water  works.  That  no  necessity  ex- 
ists for  the  borough's  providing  a  supply  of 
water  by  the  erection  of  water  woibs,  and  the 
ordinance  for  the  erection  of  water  works, 
therefore.  Is  unreasonable.  That  an  Injunction 
should  Issue  to  restrain  tbe  borough  from 
erecting  said  water  works.  That  the  costs  ot 
the  case  should  be  divided  between  the  plain- 
tiffs and  the  borough.  The  referee,  In  his 
opinion,  stated  that  the  power  of  a  borough 
to  provide  a  supply  of  water  Is  not  inherent 
from  the  nature  and  purpose  of  Its  organiza- 
tion, but  that  a  bonnigh  possesses  no  powers 
not  conferred  by  statute;  and  he  stated  as 
the  reason  for  dividing  the  costs  that  plaintiers 
made  no  move  till  after  the  borough  had  made 
a  contract  for  sale  of  Its  bonds,  and  had  incur- 
red all  the  llaUlIUes  Incident  thereto,  although 
•all  the  proceedings  of  the  borough,  beginning 
In  8ei»t^ber,  1885,  were  public,  and  there 
was  no  allegation  that  such  proceedings  were 
unknown  to  plaintUb.  ' 

D.  T.  Watson,  Ohas.  H.  McKee,  C.  Hey- 
dri<^,  and  John  G.  Johnson,  for  plaintiffs. 
Lewis  Bl  Grim,  Richard  W.  Stiffs,  and  Mil- 
lard F.  Mecklem,  for  defendants. 

PUB  CURIAM.  It  Is  very  evident  from  a 
dose  Inspection  of  this  voluminous  record 
that  a  full  and  patient  hearing  was  accorded 
to  the  parttes  by  the  learned  referee  in  this 
caae;  and  the  painstaking  consideration  that 
was  afterwards  given  by  him  to  all  tbe  qnes- 
tlone—both  of  fact  and  of  law— that  were  pre- 
sented  by  the  pleadings  and  evidence  is  fully 
attested  by  his  exceptionally  clear,  method- 
ical, and  exbanstlTe  report  of  the  case  to  us. 
Wlwn  his  repurt  was  completed  and  ready  for 
flllng,  ttie  parties  were  invited  to  examine  the 
same  and  except  to  anything  therein  that 
titber  of  them  might  consider  erroneous. 
Availing  tbemselree  ot  this  Invitation,  both 


parties  filed  exceptions,— CE  on  bdialf  of  the 
plaintiffs,  and  69  on  behalf  of  the  defendants. 
Fifty-three  of  the  latter  are  to  questions  of 
fact.  This  necessitated  a  careful  revision  of 
his  report  by  the  referee,  with  special  refer- 
ence to  said  exceptions,  the  net  result  of 
which  was  tbe  amendment  of  hiji  fourth  and 
ninth,  findings  of  fact  by  adding  to  the  end 
of  each  the  words  "as  may  desire  the  same," 
employed  In  the  charter  of  each  of  the  water 
companies. 

The  argument  before  us  was  substantially 
confined  to  some  of  the  main  questions  in- 
volved In  the  exceptions,  together  with  the 
question  of  costs;  but  in  disposing  of  those 
questions  we  have  carefully  examined  the 
record,  and  considered  all  the  exceptions  re- 
lating to  the  referee's  findings  of  fact  as  well 
as  his  conclusions  of  law,  and  the  result  tias 
been  that  no  substantial  error  in  either  has 
been  disclosed.  In  view  of  the  careful  con- 
sideration that  has  been  given  by  the  referee 
to  the  questions  involved,  and  the  satisfactory 
manner  in  which  they  have  l)een  disposed  at 
In  his  report,  further  discussion  of  them,  or 
dther  of  them,  has  been  deemed  unnecessary. 
We  are  all  satisfied  as  to  the  substantial  ac- 
curacy of  his  findings  of  fact  as  well  as  his 
conclusions  of  law;  and  tbe  exceptions  filed 
by  the  respective  parties  are  therefore  dis- 
missed, and  his  report  confirmed. 

The  facts  and  conclusions  of  law  thus  satis- 
factorily established  bring  this  case  fairly 
within  the  principles  recognized  and  applied 
In  Metzger  v.  Borough  of  Beaver  Falls,  178 
Pa.  St  1,  85  AtL  1184,  and  entltie  tbe  plain- 
tiffs to  the  decree,  recommended  by  the  ref- 
eree In  his  eighth  conclusion  of  law.  In  view 
of  all  the  circumstances,  we  also  concur  with 
the  ref^ee  In  his  last  conclusion,  that  the 
costs  should  be  paid  one-half  by  the  plaintiffs, 
and  the  residue  by  the  borough  of  Rochester, 
defendant.  It  Is  ther^ore  adjudged  and  de- 
creed that  an  Injunction  issue,  restraining  tbe 
borough  of  Rochester,  defendant.  Its  officers, 
agents,  and  ser^^ts,  and  each  and  every  one  of 
them,  from  constructing,  or  In  any  mannor 
authoring  tbe  construction  of,  tbe  proposed 
water  wortcs  referred  to  In  the  bill,  or  any 
part  of  said  works,  and  also  from  doing  or 
authorizing  to  be  done  any  other  matter  or 
thing  in  furtherance  of  the  construction  of 
said  water  works  or  any  part  thereof;  and  It 
is  further  ordered  and  decreed  that  the  costs 
of  this  proceeding,  Including  $1,600  referee's 
fees,  be  paid  one-half  by  the  plaintiffs,  and 
the  residue  hj  the  defendant  the  boroiigta  of 
Rochesto. 

C»  Us.  S06) 

WUITCOMB  et  aL  v.  HARRIS. 

(Supreme  Jodidal  Court  of  Maine.    April  IS, 
1897.) 

Usuar  —  CoMFonKD  Intbrbst  —  Uobtoiobs-^Ex- 

PBMSIS  or  FORBOLOOUBB. 

1.  In  this  state  the  law  does  not  allow  a  cred- 
itor to  lecovar  interest  opon  Inteiest  fiiat  be- 
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comes  doe  after  the  matorhy  of  die  principal. 
And  If  oompoand  Interest  to  required  by  a  mort- 
gage*, and  paid  nnder  protest  by  one  claiming 
under  the  mortgagor,  in  ^rder  to  prevent  the  ex- 
pintion  of  the  right  of  .*edemption,  the  mortgage 
UTing  been  fozedosed,  it  may  be  recovered  by 
the  person  who  paid  ft  mider  snch  drcumataDces. 

2.  The  fact  that  a  demand  is  made  for  the  in- 
terest when  it  becomes  due  does  not  affect  the 
qoestion.  Upon  an  indebtedness  without  inter- 
etk,  payable  at  no  particular  time  but  upon  de- 
mand, a  demand  Is  necessary  to  mRke  the  indebt- 
edness due,  and  interest  only  begins  to  run  from 
Uie  time  of  maturity;  bat  a  demand  does  not  af- 
fect the  matter  of  interest  where  the  debt  la  pay- 
aUe  at  a  definite  time. 

3.  rnie  general  rule  is  that  whenerer  the  debt- 
or knows  what  he  is  to  pay,  and  when  he  is  to 
pay  it,  he  shall  be  charged  with  interest  if  he  ueg- 
Ms  to  pay.  The  only  reason  why  this  rule  does 
not  apply  m  the  case  of  interest  due  at  a  stipulat- 
ed time,  and  annaid,  is  because  the  law  regards 
it  as  against  public  policy  to  allow  a  creditor  to 
leesTer  compound  interest. 

4.  When  a  mortgage  fs  foreclosed  by  publica- 
tion, one  who  is  entitled  to  redeem  must,  before 
he  can  do  so,  pay  the  neceBsa:ry  expense  of  such 
toreclosure.  This  includes  the  amount  paid  for 
publi^iing  the  notice  of  toreclosure  in  a  newspa- 
per, and  the  recorder's  fee  for  recording  the  same. 

5.  But  the  amount  paid  an  attorney  for  profes- 
draial  services  in  such  matters,  howerer  wise  such 
empk^mmt  may  be,  and  sometimes  almost  abso- 
lately  necessary,  is  not  legally  a  neceasaiT  ex- 
penditure. Therefore  the  person  entitled  to  re- 
deem is  not  obUsed  to  pay  it. 

<Offleial.) 

^reed  statement  from  mmilelpal  comrt  of 
Western  Hancock. 

Aflsmnpsit  hy  John  V.  Whltcomb  and  oth- 
ers against  Amy  Eddy  Harris.  Submitted  on 
an  agreed  statement  Judgment  for  plain- 
tub. 

This  was  an  action  of  assumpsit,  brought  in 
the  Western  Hancock  municipal  court,  to  r&- 
coTer  mon^  claimed  to  have  been  paid  by 
the  plaintiffs  to  redeem  from  a  certain  mort- 
gage, held  by  the  defendant,  In  access  of  the 
axDOont  actually  due  upon  said  mortgage. 
The  case  was  certified  by  the  presiding  Jus- 
tice to  the  law  court  for  decision  upon  the 
following  -agreed  statement: 

llie  defendant  In  this  action  was  the  own- 
er and  holder  of  a  certahi  mortgage  upon 
real  estate  In  Bar  Harbor,  Eden,  Me.,  given 
by  LiiC7  A.  Barron  and  George  A.  Barron  to 
James  Eddy,  to  secure  a  negotiable  promls- 
•ory  note  for  the  principal  sum  of  $8,000,  as 
follows: 

"3,000.  Bar  Harbor,  Ang.  8,  1886. 

"Four  years  from  date,  for  value  recelTed, 
we  unromlse  to  pay  James  Edd^,  or  order, 
the  smn  of  three  ttionsand  dollars,  with  in- 
terest at  ^  per  oait.  per  annum,  payable  an- 
nually. Lucy  A.  Barron. 

**G«o.  A.  Barron.*' 

Interest  on  this  note  had  been  paid  in  full 
to  August  3,  1890.  The  defendant,  as  legal 
owner  of  the  note  and  mortgage,  foreclosed 
said  mortgage  for  breach  of  its  condition,  by 
publication,  and  the  right  of  redemption  of 
said  mortgaged  premises  would  have  been 
barred  upon  the  7th  day  of  January,  A.  D. 
ISQS.  The  plalntlfCs,  le^  owners  and  hold- 


ers of  a  subsequent  or.  second  mortgage  upon 
the  same  property  covered  by  said  mortgage 
of  the  defendant,  demanded  of  the  defend- 
ant, through  her  attOTneys.  Messrs.  Deasy 
&  Higgins,  a  true  account  of  the  sum  doe 
upon  her  said  mortgage,  which  stat^ent  the 
defendant  rendered  to  the  plaintiffs,  claim- 
ing as  due  on  her  said  mortgage,  January  3, 
1893,  the  sum  of  $3,400.30,  as  foUows:  Prin- 
cipal, $3,000;  mterest,  $454.80;  costs  ot  fore- 
closure, $14.50.  The  plalntUfs,  to  save  a  for- 
feiture, paid  said  sum  of  $3,460.30,  as  of  said 
January  3,  1893,  under  protest,  in  writing, 
claiming  that  It  was  in  excess  of  the  real 
amount  due  under  the  mortgage,  and  notify- 
ing the  defendant  that  an  action  would  be 
instituted  to  recover  such  excess.  The  de- 
fendant took  said  sum  of  $3,409.30,  insisting 
that  she  would  not  discharge  the  mortgage 
for  any  less  amount,  and  tboreupon  executed 
and  delivered  to  the  plaintiffs  a  discharge  of 
the  mortgage,  and  also  delivered  to  the  plaln- 
ttCfs  the  mortgage  note. 

It  was  admitted  that  the  defendant,  in  fix- 
ing the  amount  due  upcm  said  mortgage,  com- 
puted Interest  upon  all  overdue  Interest  at 
the  rate  at  6  per  cent  per  annum.  The  item 
of  $14.t}0,  costs  of  foreclosure  aforesaid,  was 
made  up  as  follows: 

Paid  attorneys  for  legal  services,  consist- 
ing of  drafting  foreclosure  notice  and  attend- 
ing to  publication  and  rec<Hrding  of  same,  $10; 
paid  for  publishmg  and  recording  at  regular 
rates,  $4.60. 

It  was  also  agreed  that  when  the  interest 
fell  due,  the  mortgagee  wrote  and  mailed, 
postpaid  to  the  mortgagors,  a  lettor  demand- 
ing payment  of  the  Interest  which  letter  was 
directed  to  the  mortgagors  at  their  regular 
poet-office  address.  Such  letter  waS'  malted 
when  the  interest  fell  due,  both  In  1891  and 
18^  But  the  plaintifb,  at.  the  time  ot  pay- 
ing the  mortgage,  bad  no  knowledge  of  such 
demand  having  been  made. 

H.  B.  Hamlin,  for  pUUnttfls.  L.  B.  Deasy, 
for  defendant 

WISWBLIi,  J.  The  defendant  was  the 
owner  of  a  mortgage  upon  certain  real  es- 
tate, to  secure  a  note  for  $3,000,  dated  Au- 
gust 3,  1886,  payable  in  four  years  from  date, 
with  interest  at  6  per  cent,  per  annum,  pay- 
able annually'.  Interest  upon  this  note  had 
been  paid  in  full  to  August  3,  1890.  the  time 
of  Its  maturity,  but  had  been  unpaid  since 
that  time.  The  defendant  had  commenced  a 
foreclosure  vC  the  mortgage,  for  breach  of  Its 
condition,  and  the  right  to  redeem  would 
hare  expired  upon  January  7,  1893.  Shortly 
before  that  time,  the  plalntiCCs,  owners  of  a 
subsequent  mortgage  upon  the  same  prem- 
ises, demanded  of  the  defendant  a  true  ac- 
count of  the  amount  due  upon  the  mortgage. 
She  rendered  an  account  claiming  that  there 
was  due  on  January  3,  1893,  the  sum  of  $8,- 
409.30,  which  sum  included.  In  addition  to 
principal  and  totoest  thereon.  Interest  upon 
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the  orerdue  Interest  at  6  per  cent,  from  the 
time  that  the  same  had  become  due,  and  the 
costs  of  foreclosure,  consisting  of  $4.50  paid 
for  publishing  and  recording  notice  of  fore- 
dosure,  and  $10  paid  for  comisel  fees. 

The  defendant  refusing  to  accept  leas  than 
the  above  sum,  the  plaintiffs  paid  it  under 
protest,  to  prevent  the  mortgage  from  becom- 
Ii^  fully  foreclosed,  and  in  this  action  seek 
to  recover  the  amount  which  they  claim  is  In 
excess  of  the  sum  that  the  deCendant  was  en- 
titled to. 

That  the  action  may  be  maintained  if  the 
defendant  has  received  more  than  she  is  en- 
titled to  retain  i»  conceded.  Bev.  St  c.  90,  S 
22. 

The  first  question  raised  la  whether  the  de- 
fendant was  entitled  to  Interest  upon  the 
overdue  annual  Interest  which  became  due 
after  the  maturity  of  the  note,  a  demand 
having  been  made  for  the  same  when  it  be- 
came due. 

There  has  l>een  much  diversi^  of  opinion 
in  the  courts  of  this  country  upon  the  ques- 
tl(Hi  as  to  when  and  under  what  circumstan- 
ces, if  at  all,  compound  Interest  can  be  re- 
covered; some  courts  holding  that  Interest 
interest  can  never  be  recover^,  and 
that  an  express  promise,  made  at  the  time  of 
the  original  contract,  to  pay  interest  upon 
.any  Interest  ttiat  may  not  be  paid  In  accord- 
ance with  the  terms  of  the  contract,  is  in- 
valid, because  iniquitous  and  against  public 
policy;  while  others  have  laid  down  the  rule 
that  overdue  Interest  will  carry  Interest  from 
the  time  of  default,  without  any  promise  or 
demand  tbetetor. 

However  much  force  there  may  be  in  the 
argument  that  a  debtor  who  has  agreed  to 
pay  at  stlpnla'ted  times  interest  upon  money 
loaned  should.  In  case  of  his  default  to  pay 
In  accordance  with  his  contract,  be  liable  to 
pay  Interest,  at  the  rate  fixed  by  law,  as 
damages,  upon  the  sums  whtdi  he 'ought  to 
have  paid,  we  think  that  so  far  as  interest 
becoming  dne  after  the  maturity  of  the  prin- 
cipal sum  Is  concerned,  at  least,  the  question 
Is  not  an  open  one  In  this  state.  As  to  wheth- 
er there  Is  any  difference  in  the  rule  when 
Interest  la  sought  upon  annual  or  semiannual 
Interest  that  became  due  before  the  maturity 
of  the  principal,  need  not  be  here  considered. 

The  first  case  upon  the  subject  In  this  state, 
and  one  which  has  been  very  frequently  cit- 
ed with  approval  here  and  elsewhere,  Is  that 
of  Doe  V.  Warren,  7  Greenl.  48,  In  which  it 
was  decided  that  the  law  does  not  allow  In- 
terest upon  interest,  not  even  where  a  prom- 
iaaory  note  is  made  payable  with  Interest  an- 
nually. In  that  case,  speaking  of  interest.  It 
Is  said:  "It  Is  an  accessory  or  incident  to 
principal.  The  principal  is  a  fixed  sum;  the 
accessory  Is  a  constantly  accruing  one.  The 
former  is  the  basis  or  substratum  from  which 
the  latter  arises,  and  upon  which  It  rests.  It 
can  never,  by  Implication  of  law,  sustain  the 
double  character  of  principal  and  accessory." 
..  In  Bannister  t.  Boberto,  36  Me.  75,  U  la 


said:  "When  a  note  Is  made  payable  with 
interest  annually,  whether  by  Installments  or 
not,  the  Interest  accruing  before  the  whole  of 
the  principal  becomes  payable  may  be  col- 
lected, if  a  suit  be  commenced  to  recover  It 
before  the  whole  of  the  principal  becomes 
payable.  If  no  suit  be  commenced  for  that 
purpose  until  after  that  time.  Interest  upon 
Interest  not  paid,  from  the  time  when  It 
should  have  been  paid,  cannot  be  recovered 
in  a  suit  for  the  prlndpel  and  Interest  due 
upon  the  note." 

In  Klttredge  v.  McLaughlin,  38  Me.  613,  It 
was  decided  that  compound  Interest  cannot 
be  reckoned  upon  proceedings  in  equity  to  re- 
deem a  mortgage  to  aecnre  notes  on  annual 
interest,  in  estimating  the  amount  due.  See, 
also,  to  the  same  effect,  Lewis  t.  Small,  T5 
Me.  323. 

But  It  is  true,  as  urged  in  argnment,  that 
in  none  of  these  cases  had  there  been  a  de- 
mand for  the  Interest  We  do  not  think  that 
this  affects  the  question.  Upon  an  indebted- 
ness without  Interest,  payable  at  no  particu- 
lar time,  but  upon  demand,  a  demand  is  nec- 
essary to  make  the  Indebtedness  due,  and  in- 
terest only  begins  to  ran  from  the  time  of 
maturity;  but  we  do  not  think  that  a  de- 
mand affects  the  matter  of  Interest  where  the 
debt  Is  payable  at  a  definite  time.  The  gen- 
eral rule  Is  "that  whenever  the  debtor  knows 
what  he  is  to  pay  and  when  be  Is  to  pay  It, 
he  shall  be  charged  with  Interest  if  be  neg- 
lects to  pay."  People  v.  New  York,  6  Cow. 
331,  quoted  with  approval  in  Swett  v.  Hoo{>- 
er,  62  Me,  64.  And  the  only  reason  why  this 
rule  does  not  apply  hi  the  case  of  Interest  due 
at  a  stipulated  time,  and  unpaid,  is  that  the 
law  regards  it  as  against  public  policy  to  al- 
low a  creditor  to  recover  compound  intwest. 

In  the  case  of  Parkhurst  t.  Onmmlngs,  56 
Me.  160,  this  court  adopted  a  much  more 
stringent  rule  than  It  is  necessary  to  sustain  in 
this  case.  A  mortgage  was  given  to  secure  a 
note  with  interest  annually.  After  the  note 
had  been  running  many  years,  the  mortgagor 
gave  a  new  note  for  the  accumulated  Inter- 
eet  upon  the  first  note,  and  made  that  with 
Interest  annually.  In  a  blU  In  eqolty  to  re- 
deem, brought  the  hold^  of  a  Johlor  mort- 
gage, the  holder  of  the  first  mortgage  darned 
Interest  upon  the  interest  note,  as  well  as  the 
unpaid  interest  upon  the  original  principal; 
but  the  court  held  that  the  hcdder  of  the  sec- 
ond mortgage  was  entitled  to  redeem  upon 
payment  of  the  original  note  and  simple  in- 
terest thereon,  notwithstanding  the  fact  that 
the  mortgagor  had  given  a  second  interest- 
bearing  note  for  the  accumulated  Interest  on 
the  first  note. 

In  view  of  these  authorities,  the  court  Is  of 
(pinion  that  the  defendant  was  not  entitled 
to  retain  the  Interest  upon  Intwest  wtUdk  was 
paid  by  the  plaintiffs. 

This  mortgage  was  foreclosed  by  publica- 
tion, one  of  the  methods  provided  by  law. 
The  statute  Is  silent  as  to  whether  one  who  Is 
entitled  to  redeem  Qiust  pay  the  costs  of  a 
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toreiAman  In  thia  method  before  he  shall  be 
allowed  to  redeem;  but  we  have  no  qu^tion 
that  the  necessary  expense  of  such  a  foreclo- 
sme  most  be  paid  by  the  mortgagor,  whose 
default  has  made  the  expenditure  necessary, 
ct  bry  ukother  who  has  obtained  from  the 
mcK-tsacor  the  right  to  redeem.  This  applies 
to  the  amount  paid  for  publishing  the  no- 
tice of  foreclosure  In  a  newspaper,  and  the 
recorder's  fee  for  recording  the  same.  But 
the  amount  paid  an  attorney  for  [HH)fesBlonaI 
■errkea.  however  wise,  and  sometimes  al- 
most absolutely  necessary.  It  may  be  to  em- 
ploy  an  attorney  for  such  srarice,  Is  not  le- 
gally a  necessary  expenditure.  Therefore  the 
pecBOn  entitled  to  redeem  should  not  be  ob- 
Uged  to  pay  It 

The  plain  tiffB  are  therefore  enticed  to  rs- 
cover  the  sum  of  $19.80,  excessive  Interest 
paid  by  them,  and  the  further  smn  of  $10, 
the  attom^'s  fee  for  services  In  foreclosing 
the  mortgage,  together  with  interest  from 
Jannary  3,  1898. 

Jodsment  acowdln^. 


(IS  M*.  as) 

UTTLEPIELD  v.  INHABITANTS  OF  WEB- 
STER. 

iSnprane  Jodldal  Court  of  Maine.    April  16, 
1807.) 

Towns— DiFicTiTi  Wats— Notice. 
Lit  Is  settled  kw  In  this  state  that  the  24 
hauaf  actoaJ  notice  to  the  municipal  officers  of  a 
Vnm  or  mad  conunisnonec  of  defect  in  the  high- 
way, whc»lv  a  traveler  may  recover  damages 
for  an  Injury  received,  moat  be  of  the  identical 
defect  itself.  Notice  of  another  defect,  or  of  the 
existence  of  a  caose  likely  to  produce  a  defect, 
it  not  sufficient. 

2.  The  words  "actual  notice"  in  the  statute 
(Rev.  St.  e.  18,  I  80)  signify  something  more 
than  an  onwrtuiiity  to  obtain  notice  by  the  ez- 
odse  of  due  care  and  diligence.  The  facts  and 
cirenmetaikces  In  a  given  case  may  Justify  the 
condnsion  that  the  officers  must  have  had  actual 
notioe  nnlees  grosdy  inattendve,  but  proof  of 
grass  faiattentlcm  la  not  proof  of  actual  noUce. 

3.  The  plaintiff  obtained  a  verdict  against  the 
defSndant  town  for  a  personal  injury  sustained  by 
maon  of  a  defective  plank  in  the  sidewalk.  The 
written  notice  served  on  the  town  after  the  injury 
stated  that  tlie  "defect  and  want  of  repair  con- 
sisted of  a  board  or  plank  in  a  iddewalk  whldb 
had  become  rotten  and  decayed  on  the  under  side 
Aeteof,  and  nnsafe  for  public  travd."  HM^  that 
the  vcrfflet  must  be  set  ande,  there  being  no  evi- 
dence to  show  that  the  mnaicinal  offlcen  or  road 
cnnmissioner  of  the  town  had  24  houn^  actual  no- 
tier  of  such  defect. 

Hurler  T.  IfdiaUtanta  of  Bowdofaihaaa.  84  AtL 
72.  88  Me.  288,  affimed. 
(Official.) 

Aetloa  by  darence  R.  Llttlefl^d  against  the 
inbaUtants  of  Webster,  In  which  there  was  a 
verdict  tor  plaintiff.  Defendants  move  for  new 
ttteL  Sostahied. 

D.  J.  McOlUlcnddy  and  F.  A.  Moreiy,  for 
plaintiff.  F.  L.  Noble  and  W.  Onckett,  for 
defendant*. 


WHTTEHOUSB^  3.  The  plaintiff  obtained 
a  Todlct  of  9616.86  as  compensation  tor  a  i>er> 


sonal  Injury  allied  to  have  been  sustained 
by  him  on  the  29th  day  of  May,  1895,  by  rea- 
son of  a  defective  plank  ta  the  sidewalk  at 
Sabattus  village. 

The  defendants  ask  to  have  the  verdict  set 
aside  on  the  ground  that  there  la  no  evidence 
to  show  that  the  municipal  officers  or  road 
commissioner  of  the  tovru  had  24  boars'  acttial 
notice  of  such  defect. 

It  la  alleged  in  the  plalntlfTs  declaration  that 
at  a  point  In  the  sidewalk  about  35  feet  north 
of  Margaret  Moody's  house,  and  opptwlte 
Charles  Meres',  was  a  plank  or  board  that  had 
become  rotten,  and  incapable  of  sustaining  the 
weight  of  a  person,  and  that  when  the  plain- 
tiff Btep]:>ed  on  this  plank  it  broke,  letting  a 
portion  of  his  body  through  the  hole  thns 
made,  nearly  three  feet,  to  the  ground,  the  end 
of  the  plank  so  broken  striking  him  in  the  side. 
The  written  notice  served  on  the  defendants 
by  the  plaintiff  within  14  days  after  the  Injury 
stated  that  "said  defect  and  want  of  repair 
consisted  of  a  board  or  plank  in  a  sidewalk 
which  had  become  rotten  and  decayed  on  the 
imder  side  thereof,  and  misafe  for  public  trav- 
el, and  said  sidewalk  at  that  point  was  two 
and  one-half  or  three  feet  above  the  ground." 
The  plaintiff's  evidence  tended  to  support  these 
allegations  In  the  writ  and  notice. 

The  sidewalk  In  question  was  constructed 
of  spruce  and  hemlock  planks  four  feet  long, 
laid  crosswise  on  stringers.  It  was  examined 
In  June,  1894,  and  all  visible  defects  reiuiired. 
The  plaintiff  testified  that  prior  to  the  accident 
he  had  been  In  the  habit  of  passing  over  the 
sidewalk  where  the  defective  plank  was  al- 
leged to  be,  sometimes  every  day  or  every 
night  and  sometimes  twice  or  three  times  a 
week;  that  he  never  dlsa)vered  anything  on. 
the  upper  side  to  Indicate  that  there  was  any- 
thing wrong  there;  that  It  looked  to  be  reason- 
ably safe  at  that  point,  and  that  he  never  saw 
anything  to  suggest  that  It  was  defective. 

Webb  Hall,  a  witness  called  by  the  plaintiff, 
testified  that  he  found  a  plank  out  of  the  side- 
walk, and  lying  In  the  street,  but  that  this  was 
north  of  the  Meres  house,  and  not  in  front  of 
it  When  the  plank  that  caused  the  accident 
was  exhibited  for  his  Inspection,  he  stated  un- 
equivocally that  it  was  not  the  plank  found 
by  him  hi  the  street,  in  regard  to  which  he 
spoke  to  the  road  commissioner.  He  was  aft- 
erwards recalled,  and  more  definitely  located 
the  place  In  the  sidewalk  where  the  latter 
plank  belonged.  He  had  notified  the  L-ommls- 
slon«  once  before  that  there  was  a  plank  out 
of  the  sidewalk.  The  second  one  was  about 
two  rods  above  the  place  of  the  accident,  and 
the  first  one  still  further  up. 

This  Is  the  only  direct  evidence  In  the  case 
tending  to  show  actual  notice  to  the  selectmen 
or  road  commissioners  of  a  defective  condition 
of  the  sidewalk  at  any  point,  and  this  is  fotmd 
to  have  no  relevancy  to  the  question  In  issue, 
for  the  reason  that  neither  of  the  notices  from 
Hall  to  the  road  commission^'  referred  to  the 
defective  plank  In  question,  but  both  related 
to  other  and  different  d^ecto,  located  at  a  dls- 
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tance  of  2  rods  ai^  100  teet,  respecUT^,  {rom 
the  point  of  the  accident. 

It  appears  from  the  testimony  of  three  other 
witnesses  called  by  the  plaintiff  that  In  the 
spring  of  1885,  prior  to  the  acddent,  some  of 
the  planlis  In  ttie  vldnlty  of  the  Meres  house 
had  iKcome  loose,  and  been  seen  to  tip  up  on 
seTeral  occasions;  that  one  of  the  stringers 
near  there  appeared  to  Im  too  unsomid  to  liold 
□ails,  ant^  that  pieces  of  dabs  had  been  nailed 
over  the  holes  in  some  places.  But  there  Is 
no  direct  evidence  tliat  the  planb  In  question 
had  ever  tipped  up,  or  was  known  to  be  loose, 
or  that  a  slab  had  ever  twen  nailed  over  any 
part  of  It.  There  is  no  testimony  that  elth^ 
of  these  witnesses  gave  the  road  commissioner 
or  selectmen  any  notice  of  the  defects  discov- 
ered by  him,  or  ever  had  any  inter^ew  with 
either  of  them  ia  regard  to  the  condition  of  the 
Eddewalk.  It  does  not  appear  that  eltlier  of 
them  ever  gave  any  li  '  >i-matlon  In  regard  to 
the  plank  In  question,  or  that  ^ther  of  tiiem 
had  any  such  information  to  give.  It  Is  clear 
that  neither  the  road  commissioner  nor  the 
selectmen  ever  received  from  tliese  sources 
any  actual  notice  of  ttie  particular  defect 
which  caused  the  injury. 

It  does  appear,  however,  tliat  the  sdectmen 
and  road  commissioner  had  frequently  passed 
over  this  sidewalk  in  the  spring  of  1805  prior 
to  the  accident;  and,  inasmuch  as  actual  no- 
tice is  a  conclusion  of  fact  which  may  be  es- 
tablished tor  drcnmstantlal  as  well  as  direct 
evidence,  it  is  strongly  insisted  1^  the  learned 
counsel  for  the  plaintiff  .that.  If  these  officers 
had  not  been  guilty  of  negligence  in  the  dls- 
cliarge  of  their  duties,  they  would  have  de- 
rived actual  notice  of  the  defect  In  question, 
and  that  they  ought  to  be  deemed  to  have  had 
actual  notice  of  It,  from  thdr  personal  observa- 
tk)n  of  the  walk  In  passing  over  It 

But  It  wlU  be  remembered  that  the  defect 
complained  of  is  described  in  the  plaintiff's 
notice  as  a  "plank  rotten  and  decayed  on  the 
under  dde  thereof,  and  unsafe  for  public  trav- 
el," and  that  It  Is  expressly  admitted  in  thp 
testimony  (tf  the  plaintiff,  who  lived  within 
two  rods  of  one  of  the  termini  of  the  sidewalk, 
that  there  was  nothing  In  the  appearance  of 
the  upper  side  of  the  planking  at  the  point  in 
question  to  Indicate  the  existence  of  a  defect 
there.  Twelve  credlUe  witnesses  for  the  de- 
fendants state.  In  substance,  that  they  had 
occasion  to  pass  over  the  walk  before  the  acci- 
dent, and  that  it  had  the  appearance  of  a  sound 
and  smooth  sidewalk,  with  nothing  to  suggest 
tile  concealed  defect  at  the  point  of  the  acd-. 
dent  The  selectmen  and  road  commissioners 
expressly  deny  that  th^  ever,  in  fact,  bad 
any  personal  knowledge  of  the  rotten  condition 
of  the  plank  which  the  plaintiff  broke  through, 
and  there  Is  no  direct  evidence  that  either  of 
them  ever  did  have  any  such  knowledge.  It 
only  appears  that,  in  view  of  the  elevation  of 
the  sidewalk  above  the  ground,  the  road  com- 
missioner, without  extraordinary  ^ertlon, 
might  have  made  a  thorough  examination  of 
the  stringers  and  of  the  under  aide  of  the  walk. 


and  thns  discovered  the  actual  condition  of 
the  planking  at  the  place  of  the  accident.  But, 
as  stated  in  the  case  of  Hurley  v.  Inhabitants 
of  Bowdolnham.  88  Me.  293,  34  AtL  72.  which 
this  case  closely  res^bles:  "The  words  *ac- 
tnal  notice*  in  tills  statute  signify  something 
more  than  an  opporttmlty  to  obtain  notice  by 
the  exercise  of  due  care  and  diUgaiee.  ^e 
facts  and  circumstances  bi  a  givoi  ease  may 
Justify  the  condusion  that  the  officer  must 
have  had  actual  notice  unless  grosdy  Inattm- 
tive,  but  proof  of  gross  Inattention  Is  not  pnot 
of  actual  notice." 

As  stated  In  Smyth  v.  Bangor,  72  Me.  2W: 
"The  notice  must  be  of  the  defect  Itself,— of 
the  identical  defect  which  caused  the  injury. 
Notice  of  another  defect,  or  of  the  existence  of 
a  cause  likely  to  produce  a  defect,  la  not  miffi- 
dent" 

Motlcm  sustained. 

(»  Ue.  227} 
RICHARDSON  T.  HOXIE  et  ai. 
(Suinreme  Judicial  Court  of  Maine.    April  24, 
1897.) 

IiOOQiNo  LiBN— When  Allowbh. 
The  defendant  contracted  to  haul  certuin 
logs,  and  in  makiDg  up  his  team  he  lured  of  the 
plaintiff  a  horse,  double  hameu.  and  doable  sled 
at  an  agreed  price  per  month.  During  part  of  the 
time  the  horse  was  used  alone  and  part  of  the 
time  with  another  horse  of  the  defendant  Dur- 
ing all  the  time  the  horse  was  driven  by  an  em- 
ploye of  d^ndant,  and  was  under  defendant's 
coDtrol,  but  the  plaintiff  was  not  engaged  to  drive 
the  horse,  or  perform  any  labor  in  connection  with 
these  logs.  BeiO,  that  the  plaintifE  was  not  enti- 
tled to  a  lien  on  the  logs.  He  did  not  within  the 
meaning  of  the  statute,  labor  "at  cutting,  hauling, 
rafting,  or  driving"  said  logs  or  lumber,  and  there- 
fore is  not  entitled  to  "a  lien  thereon  tor  tiie 
amount  due  for  his  personal  services  and  for  the 
services  performed  by  his  team." 
(Official.) 

Report  from  supreme  judicial  court  Piscat- 
aquis county. 

Action  by  Caiarles  B.  Richardson  against 
Daniel  F.  Hcnie  and  another.  Jm^rment  Cor 
plaintiff. 

O.  W.  How^  for  plaintiff.   F.  B.  Ouems^, 

for  log  owner. 

WHFTEHOUSSl,  J.  This  is  an  action  of 
assumpsit  brought  by  the  plaintiff  to  enforce 
a  lien  claimed  by  him  for  the  service  perform- 
ed by  his  horse  in  hauling  certain  poplar  logs. 

It  is  provided  by  section  38  of  chapter  91  of 
the  Revised  Statutes  that  "whoever  labors  at 
cutting,  hauling,  rafting  or  driving  logs  or 
ItunbOT  •  •  *  has  a  Hen  thereon  for  the 
amoimt  due  for  his  personal  services  and  for 
the  services  performed  by  his  team." 

It  appears  from  the  testimony  reported  that' 
the  defendants  contracted  to  haul  a  quanti^ 
of  poplar  from  a  tract  of  land  In  Willimantic 
to  Ship  Pond  stream,  and  employed  five  teams 
in  the  execution  of  the  work.  To  make  up 
one  of  these  teams  the  defendants  hired  of 
the  plaintiff  the  horse  in  question,  togeth^ 
with  a  set  of  double  harnesses  and  a  set  of 
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double  sleds,  and  agreed  to  pay  him  therefor 
the  sum  of  f  10  a  month.  During  a  part  of 
the  time  the  plaintiff's  horse  was  harnessed 
to  tbese  sleds  by  the  defendants  with  an- 
otber  borse  of  their  own,  and  used  in  this  doa- 
ble team,  and  a  part  of  the  time  be  was  used 
atone,  In  hauling  the  logs  out  of  the  woods. 
I>uriiis  the  entire  period  of  the  service  for 
wbich  the  lien  is  claimed,  the  plalntltTs  borse 
was  drlTen  1^  an  employd  of  the  defendants, 
and  WHB  under  their  superintendence  and  con- 
tniL  The  plaintiff  himself  was  not  engaged 
to  drive  the  borse,  or  to  perform  any  labor 
for  the  defendants,  and  did  not  perform  any 
labor  whatever  for  them  in  connection  with 
tbese  logs,  or  otherwise,  during  the  time  his 
horse  was  thus  used  by  them.  He  did  none 
of  the  things  prescribed  by  the  statute  as  the 
basis  of  a  lien  in  his  favor  on  the  logs. 

As  already  seen,  the  only  thing  he  did  har- 
ing  any  r^tloo  whatever  to  the  performance 
of  the  defendants'  contract  to  haul  the  logs, 
was  to  let  them  his  horse,  harnesses,  and 
sleds  for  $10  a  month,  and  to  place  the  prop- 
erty In  tbelr  possession  and  under  their  do- 
minion and  control  while  It  continued  in  their 
serrloe  nnder  this  contract 

Upm  this  state  of  facts  It  Is  manifest  that 
the  aerrlceB  for  which  the  lien  is  claimed 
were  not  i>erf ormed  by  the  plalutlfTs  team,  but 
by  tlie  defendants'  team.  It  Is  Immaterial 
that  the  defendants  did  not  have  title  to  one 
of  the  horses  in  this  team.  Keliey  v.  Kelley, 
77  Me.  136.  They  were  entitled  to  the  pos- 
session and  control  of  the  horse  during  the 
time  in  which  this  labor  was  performed,  and 
bad  a  right  to  receive  the  fruits  of  his  labor 
under  their  contract.  The  Uen  Is  not  given 
and  attached  by  the  statute  to  any  horse,  har^ 
ness.  or  sled  that  may  be  used  in  hauling  logs, 
but  is  acquired  by  the  person  who  "labors  at 
cntlins  and  hauling  logs,"  etc.,  "for  the 
amonnt  doe  for  his  personal  services  and  the 
services  performed  by  his  team,"  The  plain- 
tiff neither  performed  any  such  labor  himself, 
near.  In  contemplation  of  law,  was  any  labor 
performed  by  his  team. 

It  Is  therefore  considered  by  the  court  that 
the  idaltttlff  has  no  Uen  on  the  logs  described 
In  the  plaintUTs  writ,  but  it  Is  not  controvert- 
ed that  against  the  defendants  the  Hoxle 
Brothers  there  should  be  entered^ 

Judgment  for  plaintiff  for  fSS^  with  Interest 
txaok  the  date  of  the  writ 


(MMfc  m) 

BRABFOBD  T.  HUMB  et  aL 
(Sqmne  JndleU  Court  of  Mafaie.   April  24, 
1S87.) 

MinnoiFU  Cobkhutioits— Strbsis— Bovitdabibb. 

1.  When  the  bounds  oi  a  street  cannot  be  made 
certain  by  eith^  records  or  monuments,  and  a 
fenee  has  existed  In  the  sune  place  for  more 
diaa  40  yea^^  it  is  to  be  deented  the  true  bounds 
of  tlK  street  Bev.  St  c  18,  {  96. 

2.  In  an  action  of  trespaBS  sKainat  the  mayor 
sad  one  of  the  aldetmen  of  the  city  of  Bastport  for 
ruDOTiDg  a  fence  in  front  of  the  plaintiff's  hoose* 


tiie  defendants  justified  its  ronoval  on  tte  grannd 
that  the  fence  was  wiOiin  the  limits  of  the  street 
The  plaintiff  denied  that  the  fence  was  within  the 
limits  of  the  street  and  claimed  that  it  had  exist- 
ed in  the  same  place  for  more  than  40  years, 
and  was,  therefore,  under  the  statute,  to  be  deem- 
ed the  true  bounds  of  the  street  The  iury  return- 
ed a  verdict  for  the  plaintiff.  Hdil-,  tfaot  the  ver- 
dict ought  not  to  be  disturbed,  it  appearing  to  the 
court  among  other  reasons,  that  the  fence  bad  ex- 
isted In  front  of  the  plaintiff's  house  for  more  than 
40  yearsi  and,  although  a  new  fence  was  built  in 
1876,  It  seems  that  if  a  fence  fronting  on  one  of 
the  public  streets  of  the  dty  was  moved  three  or 
four  feet  into  the  street,  the  fact  was  open  to 
the  observation  of  all  pasising  by  It,  aucl  mtut  be 
known  to  hundreds  of  persons.  The  street  as 
laid  out  in  180T,  was  only  30  feet  wide;  and  an 
encroadunent  upon  so  narrow  a  street  could  not 
escape  the  notice  of  any  one  passing  vgoa  ttie 
street 
(Oflidal.) 

Trespass  by  Alden  Bradford  against  Cliaries 
W,  Hume  and  another.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  more  tot  a 
new  trial.  Overruled. 

J.  F.  I^ncta,  U  H.  Newcomb,  and  O.  B. 
Gardner,  for  idalntUT.  J.  B.  UcFanl,  G.  H. 
Hanson,  G.  A.  Onrxan,  and  L  G.  IDcLanttn,  fOr 
defoidants. 


"WALTON,  J.  This  is  an  action  of  trespass 
against  the  mayor  and  one  of  the  aldermen  of 
the  city  of  Elastport  for  causing  the  removal 
of  a  fence  in  front  of  the  plalntlfTs  house. 
The  defendants  Justify  the  removal  on  the 
ground  that  the  fence  was  within  the  limits  of 
the  street  The  plaintiff  denies  that  the  fence 
was  within  the  limits  of  the  street  He  says 
that  the  bounds  of  tbe  street  cannot  be  made 
certain  by  dther  records  or  monuments,  and 
that  a  fence  had  existed  In  tbe  same  place  for 
more  than  40  years,  and  was,  tbefefore,  to  be 
deemed  tbe  true  bounds  of  tbe  street,  as 
vided  by  Rev.  St  c.  18,  {  96. 

There  seems  to  be  no  doubt  that  a  fence  had 
existed  In  front  of  the  plaintiff's  house  for 
more  than  40  years.  But  the  plaintiff  admits 
that  a  new  fence  was  built  In  1878,  and  tbe 
real  controversy  was  whether  the  new  fence 
was  built  on  the  same  place  on  which  the  old 
fence  stood,  or  was  bnilt  some  three  or  foar 
feet  nearer  tbe  center  line  of  tbe  street 

The  fence  fronted  on  <me  of  the  public  streets 
of  the  dty,  and  if  it  was  moved  three  or  four 
feet  into  tbe  street  the  fact  was  open  to  the 
observation  of  all  passing  by  it;  and  it  would 
seem  as  If  It  most  have  been  known  to  hun- 
dreds, and  perhaps  thousands,  of  persons.  The 
street  as  laid  out  in  1807,  was  only  30  feet 
wide;  and  it  seems  Incredible  that  such  an 
encroachment  upon  a  street  so  narrow  should 
have  escaped  the  notice  of  any  one  passing 
upon  the  street  .  The  carprater  who  built  the 
new  fence  swears  positively  that  he  placed  it 
on  the  same  spot  occupied  by  the  old  fence. 
The  plaintiff  swears  that  it  was  so  placed. 
Other  witnesses  so  testl^.  The  number  of 
witnesses  who  testify  to  the  contrary  are  com- 
paratively few.  The  parties  called  as  many 
witnesses  as  they  thought  proper,  and  then 
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rested.  Tb^  case  was  then  snbmltted  to  tlie 
joiy,  and  tbey  returned  a  verdict  for  tbe  plain- 
tiff. No  exceptions  were  taken  to  the  charge, 
and  presumably  It  was  satisfactory  to  both 
parties. 

The  defendants  more  for  a  new  trial,  Arat, 
on  the  ground  that  the  verdict  was  contrary 
to  the  weight  of  the  evidence  produced  at  tbe 
trial;  and,  secondly,  on  tbe  ground  that  since 
the  trial  they  have  discovered  some  new  evi- 
dence,—that  Is,  some  more  witnesses  who  are 
willing  to  swear  that  the  fence  was  moved. 

We  have  examined  the  evidence,  the  old  and 
the  new,  with  great  «are.  In  fact,  we  have 
spent  an  unusual  amount  of  time  in  the  exam- 
ination of  the  evidence.  And  we  are  surpils- 
ed  tbat  there  sliould  be  sucb  a  conflict  in  re- 
lation to  such  a  fact,— a  fact  that  must  have 
been  open  to  the  observation  of  hundreds,  and 
perliaps  thousands,  of  persons  If  it  rekUy  exist- 
ed. We  think  It  was  fortunate  for  the  parties 
that  tbe  jury  was  able  to  agree,  and  we  are 
profoundly  Impressed  with  the  belief  that  It 
would  be  a  misfortune  to  the  defendants,  as 
well  as  the  plalntifl,  to  protract  the  litiga- 
tion. We  do  not  feel  entlrdy  satisfied  that 
the  verdict  was  right,  nor  do  we  feel  entirely 
satisfied  that  It  was  wrong.  In  such  a  case,  the 
verdict  must  stand.  The  evidence  claimed  to 
be  newly  discovered  Is  not  such,  In  tbe  opin- 
ion of  the  court,  as  to  JustUy  prottBCttDg  the 
Utigatlott. 

MoUons  orerniled. 


flTTATE  V.  THOMAS. 


^t^rane  Jndldal  Coart  of  Maine.    AprD  24, 

1897.) 

GaMB—IhDIOTIISST— DUPLIOITT.  . 

1.  A  oomplahtt  charging  that  the  defeodant 
"did  have  in  his  posseBuou  seventeen  dead  ruffed 
grouse,  commonly  called  partridge,  which  said 

rose  were  then  and  there  intended  by  said  John 
Thomas  for  consumption  outside  the  limits  of 
tills  state;  and  tlte  laid  Jolm  F.  Thomas,  on  said 
6th  day  of  November,  aforesaid,  unlawfollr  car- 
ried BBid  grouse  from  said  Morrill  to  said  Belfast, 
and  tliere  delivered  the  same  to  the  Boston  &  Ban- 
gor Steamship  Co.,  to  be  by  said  company  trans- 
ported to  Boston,"  etc.,— adegoately  sets  out  but 
cue  ofllense,  under  chapter  288,  Acts  1898;  that 
Is,  of  having  In  Us  possesion,  not  alive,  ruffed 
grouse,  commonly  called  partndge,  not  tbtended 
(or  consomption  within  this  state. 

2.  This  section  also  ImpoBes  the  same  penalty 
for  several  other  distinct  offensea,  as  ndlows: 
"Nor  shall  any  person  or  corporation  cany  or 
transport  from  place  to  place  in  open  season  any 
of  the  above  mentioned  birds,  unless  open  to 
view,  tagged  and  plainly  labeled  with  the  owner's 
name  and  accompanied  by  him;  *  *  •  nor 
shall  any  person  or  corporation  carry  or  transport 
at  any  one  time  moie  tiian  fifteen  of  any  one 
variety  of  birds  above  namedi  as  the  pnverty  of 
one  man." 

Held,  that  this  complaint  does  not  set  out  ei- 
ther of  these  offenses  in  adequate  tmns,— not 
the  first,  because  It  does  not  allege  tbat  they  were 
not  "Mtea  to  view,  tagged  and  tdamly  tabeled 
irith  the  owner's  name*^;  and  not  the  second, 
because  it  does  not  allege  tiiat  they  were  trans- 
ported "as  the  propKljr  of  one  man." 

(OffidaLJi 


Report  from  n^euM  jndldal  court,  Waldo 

county. 

John  F.  Thomas  was  convicted  befcse  a 
magistrate  of  violating  the  game  law,  and  he 
appealed  to  tbe  supreme  judicial  court,  where 
be  demurred  to  tbe  complaint  tat  dapUdty 
Submitted  on  r^ort   Dematrer  oreiraled. 

Onnplaint 

"Waldo— ss.:  State  of  Maine. 

"To  the  Judge  of  the  Police  Court  of  the  City 
of  Belfast,  in  the  County  of  Waldo: 
"George  W.  Frlsbee,  of  Belfast,  In  said 
county,  on  the  7th  day  of  November,  In  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-three,  In  behalf  of  said  state,  oa 
oath  complains  that  Jolm  F.  Thomas,  of  Mor- 
rill, In  said  comity  of  Waldo,  laborer,  on  the 
6th  day  of  November,  in  the  year  of  our  Ixml 
one  thousand  eight  hundred  and  ninety-three, 
with  force  and  arms,  at  Morrill,  aforesaid,  ]n 
the  county  oC  Waldo,  aforesaid,  did  have  ta 
bis  possession  sev«iteen  dead  mffed  grouse, 
commonly  called  partridge,  which  said  grouse 
were  then  and  there  Intended  by  said  John  F. 
Thomas  for  consmnption  outside  the  limits  of 
this  state;  and  the  said  John  F.  Thomas,  on 
said  6th  day  of  November,  aforesaid,  unlaw- 
fully carried  said  grouse  from  said  MorrlU  to 
Bald  Belfast,  and  there  delivered  the  same  to  , 
the  Boston  &  Bang(or  Steamship  Oa,  to  be  by 
said  company  transported  to  Boston,  in  tbe 
commonwealth  of  Massachusetts,  there  to  be 
delivered  to  Adams,  Chapman  &  Co.,  against 
tbe  peace  of  said  state,  and  contrary  to  the 
form  of  the  statute  In  sudi  case  made  and 
provided. 

'•Wherefore,  the  said  George  W.  Frisbee 
prays  that  tbe  said  John  F.  Thomas  may  be 
apprehended  and  held  to  answer  to  this  com- 
plaint, and  dealt  with  relative  to  the  lune  a» 
law  and  Justice  may  require. 

"Dated  at  Belfast,  aforesaid,  thin  7th  day 
of  NoTemt)er,  In  the  year  of  our  Lord  one 
tbousand  eight  hundred  and  ninety-three. 

"George  W.  Frlsbee. 

"On  the  7th  day  of  November  aforesaid,  the 
said  George  W.  Frlsbee  makes  oath  that  tbe 
above  comidalnt  by  him  Blgned  Is  true.  Be- 
fore 

"Ruel  W.  Rogers, 
"Judge  of  tbe  Police  Court  of  the  City  of  Bel- 
fast" 

The  respondoit  was  duly  arrested  and  tried 
before  the  magistrate  on  the  general  Issue, 
and  was  found  guilty,  and  fined;  whereupon 
tbe  defendant  appealed  to  this  court,  and,  by 
consent  of  parties,  was  allowed  to  demmr  to 
the  complaint  for  duplicity,  with  leave  to 
plead  over  If  the  demurrer  be  overruled. 

The  case  was  reported  to  tbe  full  court  to 
determine  the  questions  presented. 

EUery  Bowden.  Co.  Atty..  for  tbe  State.  W. 
H.  McLellan,  for  def endam; 

WHITEHOUSB,  J.  It  Is  alleged  m  this 
complaiot  that  the  respondent,  on  flie  6tb  day 
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of  NoT^ber,  1893,  "did  tuLTe  In  his  possea- 
ston  seventeen  dead  rnfFed  grouse,  commonly 
called  partridge,  which  said  grouse  were  then 
and  there  intended  by  said  John  F.  Thomas 
for  consumption  outside  the  limits  of  this 
ttate;  and  the  said  John  F.  Thomas,  on  said 
6th  day  of  NoTember,  unlawfully  carried  said 
grouse  from  said  Morrill  to  said  Belfast,  and 
then  dellTered  the  same  to  the  Boston  &  Ban- 
gor Steamahip  Co..  to  be  by  said  company 
transported  to  Boston."  etc 

By  Tiitne  of  the  warrant  issued  on  this 
complaint  the  respondent  was  arrested  and 
tried  before  a  magistrate  on  the  general  Issue, 
and  was  found  guilty,  and  sentenced.  There- 
opon  the  respondent  took  an  appeal  to  this 
court  and  consent  of  parties,"  as  the  case 
shows,  "was  allowed  to  demur  to  the  com- 
plaint for  duplicity,  with  leave  to  plead  over 
If  the  demurrer  be  overmled."  The  case  was 
then  reported  to  the  fall  court,  to  determine 
the  question  presented. 

It  Is  a  satisfaction  to  observe,  in  the  first 
place,  that  the  state  would  have  been  Justified 
in  withholding  Its  consent  to  the  respcmdent's 
proposal  to  demur  and  plead  over  after  a  trial 
OQ  the  general  Issue  before  the  magistrate;  for 
if  the  oHnplalnt  were  amenable  to  the  objec- 
tion <a  dui^dty,  an  the  ground  that  two  dla- 
tlnct  offenses  are  suffldently  charged  In  the 
same  count,  the  demurrer  must  be  sustained, 
the  complaint  adjudged  bad,  and  the  respond- 
ent dlsdiarged.  On  the  other  hand.  If  the 
state  had  declined  to  waive  its  r^ht  to  pro- 
ceed on  the  plea  of  not  guilty,  entered  before 
the  magistrate,  the  obJectlCHi  whldi  the  re- 
spcaideait  proposed  to  raise  by  his  demurrer 
ml^t  pn^rly  have  been  obviated  by  eater- 
Ing  a  lud.  proa,  as  to  the  all^tlons  constl- 
tntlng  one  of  the  offeDses  set  out  In  the  com- 
plaint, even  though  both  were  sufficiently  and 
properly  chai^.  1  Bish.  Or.  Proc.  S  44S; 
State  T.  MerrlU,  44  N.  H.  624;  State  v. 
Haskdl.  76  Me.  399;  State  v.  Bean.  77  Me. 
«6. 

Fortunately  for  the  state  In  this  histance. 
however,  on^  one  snbstantlTe  offaiBe  Is  ade- 
qoatdy  set  out  in  the  complaint,— that  of  hav- 
ing gronse  In  possessioii.  not  alive,  and  not  in* 
tended  for  consumption  in  this  state.  Acts 
lfi93,  c.  28B.  Aa  to  this  offense,  the  com 
plaint  sufficiently  states  tbe  fact  that  the  re- 
qioDdent  had  17  grouse  In  his  possession,  and 
properly  negatives  the  exceptions  found  in  the 
wiarttpg  clause  of  tbe  section  on  which  the 
cmni^aliit  Is  based. 

Bat  thSB  section  of  the  statute  named  Im- 
poses tbe  same  penalty  for  several  other 
distinct  offenses,  as  follows:  **Nor  shall  any 
person  or  corporation  carry  or  transport  from 
iflace  to  place  Is  open  season  any  of  tbe  above 
mefitioxied  birds,  unless  open  to  view,  tagged 
and  plainly  labeled  with  the  owner's  name 
and  accompanied  by  him;  •  *  *  nor  shall 
any  pecson  or  corporation  carry  or  transport 
at  any  one  dme  more  than  fifteen  of  any  one 
variety  of  bbrds  above  named,  as  the  property 
of  me  man."  Theallegarfioa  Inthe  comidalntr 
38A^10 


however,  that  the  respondent  "unlawfully 
carried  said  grouse  from  said  Morrill  to  said 
Belfast,"  etc.,  does  not  set  out  either  of  these 
offenses  In  adequate  terms.  With  respect  to 
the  fonn»,  the  allegation  Is  Insufficient  be- 
cause It  falls  to  negative  the  exceptions  In  the 
enacting  clause  by  stating  that  they  were  not 
"(^n  to  view,  tagged  and  plainly  labeled 
with  the  owner's  name,"  this  negative  being 
clearly  descriptive  of  the  offense.  1  Blsh. 
Cr.  Proc.  S  636;  State  v.  Boylngton,  66  Me. 
512;  State  v.  Gumey,  37  Me.  1^.  With  re- 
spect to  the  latter  offense  described  tn  the 
statute,  the  all^a/tion  in  question  Is  insuffi- 
cient to  constitute  the  charge  because  It  lacks 
the  necessary  av«ment  that  the  respondent 
carried  the  17  grouse  '"as  tbe  property  ot  one 
man." 

This  allegation  of  carrying  was  evidently 
not  designed  to  charge  a  separate  offense,  but 
was  incautiously  Introduced  as  a  statement 
of  tbe  evidence  tending  to  substantiate  the 
previous  charge  by  showing  that  the  grouse 
were  not  lirtended  for  consumption  In  thla 
state.   It  may  be  rejected  as  suiplnsage. 

Demurrer  overruled. 

Oaae  to  stand  for  trial. 


(M  N.  H.  S06> 

HUNT  V.  NEW  HAMPSHIRE  PIRB  UN- 
DBBWRITBRS'   ASS'N  (GRANITE 
STATE  INS.  CO.,  Intervener). 
{SiQffeme  Court  of  New  Hampdiir&  Merrimack.' 
July  26.  1696.) 

BailtSnBANOt— RlQBTS  AND  LlABILlTISB  OT  IMSDH- 
BR8  IXTIK  He. 

1.  One  insurer  was  lelnsuzed  as  to  one-third 
of  the  risk  by  a  second  insurer,  which  was  aa  t» 
one-half  the  risk  by  it  assumed  reinsured  by  a 
third  Insurer,  which  agreed  to  settle  a  toss  Sro 
rata  with  the  relnsnred,  and  at  tbe  same  time 
aod  place,  and  upon  the  same  terms  and  condl- 
tionsT"  A  loss  occurred,  which  tbe  first  Insurer 
paid.  The  second  Insnrer  paid  no  part  Of  the 
loss,  and  went  into  Uquldadon,  and  it  was  un- 
certain whether  Its  assets  w«e  suffldeot  to  sat- 
isfy its  liabilities.  Edd,  that  the  ttilrd  insarer 
was  liable  for  one-dxth  of  the  loss,  irteapectlTe 
of  the  amount  the  second  insnrer  mlpit  ultimate' 

e  first  luBurer,  and  not  the  recdvni  was 

entitled  to  the  fund. 

Assumpsit  by  Nathan  P.  Hunt,  receiver  of 
tbe  People's  Fire  Insurance  Company,  against 
the  New  Hampshire  Fire  Underwriters'  As- 
sociation. Granite  State  Insurance  Company, 
Intervener.  Judgment  for  tbe  Intervener. 

April  1,  1893,  the  Granite  State  Insurance 
Company  Insured  for  one  year  property  the 
Boston  &  Maine  Ralhnad  for  925^.  An* 
gust  10,  1893,  the  property  was  destroyed  by 
fire  to  the  extent  in  value  of  93,300,  which 
sum  tbe  Granite  State  paid  In  October  fol- 
lowing. April  1.  1893.  the  People's  FIt«  In- 
surance Company  reinsured  the  Granite  State 
Company  for  one-third  part  of  tbe  risk,  and 
on  the  same  day  the  defendante  reinsured  the 
People's  Company  for  one-half  their  risk 
The  defendants*  contract  contelned  the  fol- 
towlng  clausBt  nam^:  "Iass,  If  any,  to  be 
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settled  and  paid  pro  rata  with  the  reloanred, 
and  at  the  same  time  and  place,  and  upon 
the  same  terms  and  conditions."  Zn  October, 
1893,  the  plaintiff,  Hunt,  was  appointed  by  the 
court  receiver  of  the  People's  Company,  and 
Is  now  acting  as  snch  under  the  direction  of 
the  court  The  People's  Company  Ls  in  pro- 
cess of  liquidation  and  settlement  of  its  affairs 
by  the  receiver,  and  It  Is  not  now  known 
whether  the  assets  are  sufficient  to  satisfy 
the  liabilities.  The  plaintiff  claims  that  the 
defendants  are  bound  to  pay  to  the  People's 
Company  one-sixth  of  the  total  loss,  with- 
out waiting  for  the  settlement  of  the  Peo- 
ple's Company  affairs,  and  without  regard  to 
the  dividend  that  may  be  tdtlmately  paid  to 
their  creditors.  The  defendants  claim  that 
they  are  liable  to  pay  to  the  plaintiff  one- 
half  only  of  the  sum  which  the  People's  Com- 
pany may  ultimately  pay.  Upon  notice  given 
them  of  the  action,  the  Oranlte  State  Com- 
pany appeared,  and  claimed -to  be  entitled  to 
whatever  sum  the  def^dants  are  bound  to 
pay. 

D.  Gross,  for  plalnUff.  Leach  ft  Stevens, 
for  def^idants.  Granite  State  Ins.  Co.,  pro  se. 

CARPENTER,  J.  There  Is  no  suggestion 
that  the  action  Is  brought  for  the  beneflt  of 
the  Oranlte  State.  The  question  presented  Is 
whether  the  defendants  are  botmd  to  pay  to 
the  People's  Company  the  entire  amount  of 
the  loss  against  which  they  agreed  to  Indem- 
nify the  People's,  or  only  such  a  part  thereof 
as  the  Insolvent  r'eople's  may  ultimately  pay. 
The  defendants  received  a  full  consideration 
for  the  risk  against  which  they  insured,  and 
there  Is  no  reason  why  they  should  not  be  re- 
quired to  pay  the  full  amount  of  the  loss. 
Blackstone  v.  Insurance  Co.,  56  N.  T.106.  The 
premiums  received  by  them,  and  the  sum  to 
be  paid  by  them  In  case  of  loss,  were  Intend- 
ed to  be,  and  In  theory  of  law  are,  precisely 
equivalent  King  v.  Insurance  Co.,  7  Cnsh. 
t,  9.  Their  position  is,  in  legal  effect,  the 
same  as  it  would  be  If  the  People's,  for  the 
purpose  of  payli^  the  loss,  had  deposited  with 
them  the  full  amount  of  It  In  money.  But  the 
further  question  whether  the  money  due  on 
the  contract  equitably  belongs  and  should  be 
paid  to  the  Pec^Ie's  or  to  the  Oranlte  State 
arises  on  the  face  of  the  case.  For  con- 
venience of  consideration,  a  simpler  parallel 
case  may  be  taken.  The  People's  Insure  A.*s 
bouse  for  $10,000.  and  Immediately  reinsure 
for  the  same  amount  with  the  defendanta. 
The  bouse  is  burned,  and  shortly  after  the 
People's  become  Insolvent,  and,  as  may  be 
supposed,  unable  to  pay  any  part  of  their  in- 
debtedness. The  defendants,  willing  to  per- 
form their  just  obligations,  file  a  bill  of  Inter- 
pleader against  A.  and  the  People's,  and  pay 
the  $10,000  Into  court  To  which  party— A. 
who  has  lost  that  amotmt  or  the  People's, 
who  have  lost  nothing— does  the  money.  In 
equity,  belong?  The  particular  terms  of  the 
policy  Issued  by  the  defendanta  are  not  mate- 


rlaL  It  must  be  assumed  that  by  it  the  de- 
fendants merely  simulate  to  indemnify  the 
People's  to  the  extent  of  the  sum  named, 
against  loss  by  reason  of  the  destruction  of 
A.'s  house  by  fire,  because  they  have  no  pow- 
er to  make  any  contract  of  Insurance  except 
contracts  of  Indemnity.  In  Bank  v.  Herrick, 
62  N.  H.  174,  Jarlb  Hmick,  as  principal,  and 
John  W.  Herrick,  as  surety,  were  Indebted  to 
the  plaintiffs  upon  a  promissory  note.  Jan- 
uary 27.  1877,  Jarib  gave  John  W,  a  mort- 
gage of  real  estate  conditioned  to  Indemnify 
him  against  loss  by  reason  of  his  having 
signed  the  note.  In  1878,  Jarlb  obtained  his 
discharge  in  bankruptcy.  His  assignee  sold 
the  land,  subject  to  the  mortgage,  to  the  de- 
fendant S.  In  1879.  John  W.  died,  Insolvent 
No  part  of  the  note  being  paid,  the  plaintilEs 
brought  thebr  bill  In  equity  against  Jarlb,  the 
administrator  of  John  W.,  and  S..  praying 
that  the  mortgage  be  assigned  to  them,  and 
prevailed.  The  condltlMi  of  the  mortgage  was 
not  that  Jarib  should  pay  the  note,  but  that  he 
should  save  his  surety  harmless.  The  sure^ 
paid,  and  could  pay,  nothing.  The  condition, 
according  to  Its  literal  terms,  was  not,  and 
apparently  never  could  be,  broken.  The 
court  said  that  equity  disregards  mere  form, 
and  held  that  the  transaction  was.  In  sub- 
stance, an  appropriation  of  the  mortgaged 
property  for  the  payment  of  the  debt  In  case 
it  was  not  otherwise  satisfied  by  the  mort- 
gagor. The  purchaser  at  the  assignee's  sale 
took  the  property  with  notice.  In  equity  It 
belonged  to  the  plaintiffs  for  the  purpose  of 
satisfying  their  debt  and  to  the  extent  neces- 
sary tor  that  purpose.  Their  right  did  not 
depend  upon  privity  of  contract  In  fact 
there  was  none.  It  did  not  appear  that  the 
plaintiffs  had  any  knowledge  of  the  mort- 
gage until  they  filed  their  bill.  It  was  im- 
material that  the  relation  of  principal  and 
surety  existed  between  the  mortgagor  and 
mortgagee.  The  result  would  have  been  the 
same  had  they  been  joint  principals,  or  if 
the  mortgage  bad  been  given  by  ttie  surety  to 
the  princlftal.  It  was  equally  Inunaterlal  ibat 
the  mortgagee  was  bound  to  pay  the  debt 
except  that  his  liability  was  essential  to  the 
form  of  the  security  given.  The  restilt  would 
have  been  the  same  If  Jarib  had  given  a  deed 
of  the  same  property  to  a  strango*  on  condi- 
tion that  the  grantee  Indemnify  and  save  hlra 
harmless  from  his  liability  on  the  note.  In 
short  the  decislmi  rested  wholly  np<m  the 
broad  ground  that  in  equity  and  good  con- 
science the  mortgaged  property  should  be  ap- 
plied to  the  satisfaction  of  the  plaintiffs'  debt. 
The  facts,  in  all  material  respects,  and  tbe 
judgment  of  the  court  in  Holt  v.  Bank,  62  N. 
H.  551,  and  Barton  v.  Croydon,  63  N,  H.  417. 
wek'e  the  same  as  in  Bank  v.  Herrick.  lliese 
cases  establish  the  propositions  that  a  cred- 
itor, for  the  satisfaction  of  his  debt  may,  in 
equity,  avail  himself  of  any  subsisting  pro- 
vision made  by  his  Insolvent  debtor  for  Its 
payment  and  that  an  appropriation  or  pledge 
of  property  by  the  debtor  f<ff  the  purpose  of 
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iademnuyiiig  against  the  debt  any  person  Ila- 
t4e  DPMI  It  Is  equitably  eqnlralent  to  a  prorL  ' 
don  tor  Its  payment.  The  principle  of  the 
first  proposition  Is  often  applied  In  actions 
It  law.  Burr  r.  Beers,  24  N.  Y.  178;  Reed 
r.  PxoL  131  Mass.  129;  Butterfleld  v.  Harts- 
horn, 7  N.  H.  845;  Berry  t.  Gillls,  17  N.  H. 
9;  Hodgdon  t.  MerrUl,  26  N.  H.  18.  If  A., 
for  a  good  conBlderation,  agrees  with  B.  to  In- 
demnify him  against  his  Indebtedness  to  C, 
A_,  as  between  blm  and  B.,  becomes  the  prin- 
dpal  debtor.  The  debt  Is,  In  equity,  his  debt, 
and  not  B.'8.  Having  received  a  full  consid- 
eration tor  his  undertaking,  he  is  morally  and 
fqniUibly  as  much  bound  to  pay  the  debt  to 
C  as  he  wonld  be  if  B.  had  delivered  to  him 
and  he  bad  accepted  the  amount  of  the  debt 
in  gold  coin,  in  trust  for  its  payment.  If,  for 
technical  reasons,  the  law  Is  powerless  to  en- 
force the  duty,  equity  Is  subject  to  no  Buch 
veaknesR.  Pbllbrlck  v.  Shaw,  61  N.  H.  SS6. 
It  win  not  pomlt  bim  to  retain  the  money, 
the  consideration  of  bis  agreement,  and  es- 
<^pe  Its  performance  on  the  flimsy  pretext 
that,  until  B.  Is  compeUed  to  pay  the  debt, 
or  a  part  of  It,  he  has  fulfilled  the  letter  ot 
!i!8  obligation.  Be  may  be  compelled  at  law 
to  pay  the  debt  If  B.  Is  solvent,  and  In  equity, 
at  least,  be  la  not  relieved  from  the  duty  by 
tt»  accident  of  B.*8  insolvency.  Whether  tbe 
agreement  may  be  revoked  at  any  time  before 
C.  is  informed  of  and  assents  to  It  need  not 
he  considered.  It  Is  enough  for  present  pur- 
poses that  it  cannot  be  annulled  after  a  In- 
tervenes and  asserts  against  B.  his  claim  for 
its  performance.  An  Insurance  contract  is  a 
contract  of  indemnity.  "It  does  not  differ 
from  a  bond  of  Indemnity  or  a  guaranty  of 
a  debt,  since  the  obligor  or  guarantor  takes 
apon  himself  certain  risks  to  which  the  obll- 
txe  or  creditor  would  otherwise  be  exposed. 
The  only  difference  is  hi  name  and  form  of 
the  Ittstnunent,  tbe  consideration  for  an  In- 
sarance  being  always  called  a  premium,  and 
the  Instrument  containing  tbe  terras  of  the 
contract,  a  poUcy."  1  Phil.  Ins.  (2d  Ed.)  2. 
By  a  contract  of  rtinsurance,  in  whatever 
langnage  expressed,  the  obligation  of  tbe  re- 
insurer Is  to  Indemnify  the  Insurer  against  his 
liability  for  the  loss  by  Are  of  the  property 
losured.  niey  stand  In  a  relation  to  each 
oOier  nrach  like  that  of  principal  and  surety. 
The  only  material  diffeience  is  that  the  re- 
insurer is  not,  in  law,  directly  liable  to  the 
iMnred.  As  between  tbe  two,  be  is  the  prin- 
cipal obligor.  In  the  case  supposed  (as  in  tbe 
actual  case),  as  long  as  the  People's  are  sol- 
rent  there  Is  no  difficulty  or  question.  A.  re- 
rovers  of  them  the  full  amoimt  of  his  loss, 
and  they  recover  the  same  sum  of  the  defeud- 
ants.  The  ctmtracts  of  both  companies  are 
performed.  There  Is  no  occasion  for  this  cir- 
coity.  The  sole  duty  of  the  defendants  under 
tlieir  contract  Is  to  hold  the  People's  harmless. 
Ttey  have  the  right  to  pay  directly  to  A.  the 
amount  of  bis  loss.  By  so  doing  they  fully 
perform  tbeir  ctmtract.  The  People's  obliga- 
tion to  A.  18  discharged.   But.  whlchevw 


method  Is  adopted,  A.  Is  Indenmlfled.  and 
the  People's,  assuming  that  the  same  premium 
Is  paid  for  the  Insurance  and  for  the  relnsur* 
ance.  neither  gain  nor  lose  by  tbe  transac- 
tion. The  plaintiff  claims  that,  by  tbe  mere 
accident  of  the  People's  Insolvency  and  In- 
ability to  pay  more  than  say  10  per  cent,  of 
their  llabtlitles,  the  defendants'  contract  Is 
materially  modified.  They  are  no  longer  at 
liberty  to  perform  It  by  paying  directly  to  A. 
the  amount  of  his  loss'.  It  Is  not  now  enough 
that,  In  compliance  with  the  literal  terms  of 
the  contract,  they  protect  the  People's  frmn 
loss.  They  must,  It  is  said,  pay  the  full 
amount  of  the  loss  to  the  People's,  and  A., 
In  common  with  their  other  creditors,  Is  en- 
titled to  10  per  cent,  only  of  the  sum  justly 
due  to  blm.  In  other  words,  the  People's,  for 
the  sole  reason  that  they  can  pay  10  per  cent, 
only  of  their  indebtedness,  are.  It  is  claimed, 
justly  entitled  to  realize  out  of  A.'s  loss  of 
$10,000,  which,  by  tbeir  contract,  they  are 
bound  to  pay,  a  net  profit  of  $9,000.  They 
are  to  profit  by  their  losses.  It  Is  for  their  In- 
terest—for the  Interest  of  every  one  of  their 
creditors— that  all  the  property  Insured  by 
them,  and  by  them  reinsured  In  a  solvent  com- 
pany, be  destroyed  by  fire.  9uch  a  result 
equity  will  not  tolerate.  It  Is  not  good  law 
or  good  morals  that  one  should  profit  by  the 
destruction  of  his  ndgbbor's  property  (1  Story, 
Bq.  Jur.  S  493),  especially  if  be  has  himself 
agreed  to  make  the  loss  good.  "A  contract  to 
tempt  a  man  to  transgress  tbe  law  •  *  * 
Is  void  by  the  common  law."  Collins  y.  Blan- 
tem.  2  Wlls.  347,  350.  The  People's,  under 
their  contract  with  defendants,  are  entitled 
to  protection  against  loss  by  reason  of  the 
destruction  of  the  insiA^d  property,  and  to 
nothing  more.  They  cannot  object  to  a  Judg- 
ment or  decree  which  has  that  effect.  The  de- 
fendants cannot  object  to  a  Judgment  that 
tiiey  pay  the  money  to  the  Insured,  because 
It  is  to  them  Immaterial  whether  they  pay  It 
to  him  or  to  tbe  Insurer.  Upon  the  filing  of 
a  pn^>er  bill  In  equity  by  tbe  Granite  State, 
there  wUl  be  a  decree  in  their  favor,  or  tbey 
may,  upon  reimbursing  the  plaintiff  for  all 
expenses  hitherto  Incurred  by  blm  In  the 
prosecution  of  this  action,  take  Judgmrat 
therein  for  their  use.  Herckenrath  t.  Insur- 
ance Co.,  S  Barb.  Cb.  63,  and  tbe  later  cases 
which  have  followed  It,  have  been  considered, 
and  their  doctrine  Is  not  approred.  Case  dto- 
cbarged.  AH  concur. 


(M  Tt  497) 

JENNB  T.  PIPER. 
Supreme  Court  of  Vermont.    Windsor.  July 
17,  1887.) 

Tbispabs  Qdarb  Clausuu— RiOErr  or  Wit— Lo- 

CATION— PlBADI  S  Q—WITKBSSBB—OOII- 

PBTSNOT  OF  Wife. 

1.  Defendant  in  an  actloo  of  trespass  on  tbe 
freehold  need  not  plead  or  prove  his  defense  of 
right  of  war  by  necesdty,  when  such  right  is  coa- 
ched by  plaintiff. 

2.  On  an  issue  of  the  portion  of  a  right  «f 
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way  as  located  tor  Qie  owner  of  the  servient  tene- 
ment, evidence  of  what  positioD  he  assigned  it,  in 
remarks  made  before  tlie  conveyance  to  defend- 
ant; to  prospective  purchasers,  who  would  neces- 
sarily use  it,  and  also  of  what  land  liad  actually 
been  used  for  the  purpose  by  those  entitled  to  tte 
right,  was  admissi4jle. 

3.  A  wife  being  incompetent  to  testify  In  her 
husband's  behalf,  except  as  to  her  acts  commit- 
ted as  hia  aathomed  agent,  the  offer  of  her  te»- 
timony  may  be  refiisea,  unless  accompanied  by 
an  offer  to  ihow  her  agency  also. 

Ezc^tions  tvom  Windsor  ootmtar  oonrt;  Tyler, 
Judge. 

Trespass  by  EL  N.  Jenne  against  S.  H.  Pi- 
per. From  Judgment  for  defendant,  plaintiff 
brings  exceptions.  Affinned. 

Gilbert  A.  Davis  and  Sanford  B.  Bmery.  for 
plaintiff.  W.  W.  BtMkney  and  J.  G.  Sargent, 

for  defendant 

ItOSS,  C.  J.  On  the  trial  the  plaintiff  con- 
ceded that  the  defendant  had  a  right  of  way 
of  necessity  across  the  premises  where  the 
alleged  trespass  was  committed.  This  conces- 
sion relieved  the  defendant  from  the  necessity 
of  pleading  It  He  need  not  plead  what  he 
need  not  prove.  He  had  no  occa-tlon  to  prove 
that  he  had  a  right  of  way  across  the  prem- 
ises, warn  the  plaintiff  conceded  that  he  had. 
The  court  had  no  occasion  to  admit,  and  ad- 
mitted no  testimony  to  establish  that  the  de- 
fendant had  snch  right  of  way.  The  excep- 
tions do  not  raise  the  point  made  by  the  coun- 
sel for  the  plaintiff  that  a  right  of  way  or 
license  most  be  specially  pleaded  when  relied 
upon  by  the  defendant  to  justify  the  alleged 
trespass.  Soch  plea  is  only  necessary  when 
the  defendant  has  to  establish  such  right  of 
way  or  license  by  proof,  to  make  out  a  Justltl- 
catl(m.  The  exceptions  show  that  no  proof 
was  offered  by  the  defendant  to  establish  that) 
he  had  a  right  of  way  across  the  premises, 
but  that  the  fact  that  he  had  It  was  conceded 
by  the  plaintiff.  There  is  no  foundation  for 
the  contentltm  that  there  was  error  because 
the  defendant  must  plead  a  right  of  way  o: 
license  to  jnstify  his  walking  across  the  plain- 
tiff's premises.  The  plaintiff  conceded  that  he 
had  that  right  The  only  contention  on  the 
trial,  made  by  the  testimony  offered,  was  with 
reference  to  the  location  of  the  defendant's 
right  of  way.  Where  one  has  a  right  of  way 
of  necessity  across  premises  owned  or  occu- 
pied by  another,  unless  he  waives  it  the  oth- 
er has  the  right  to  fix  the  location  of  the  way, 
provided  It  Is  reasonably  convenient  for  the 
use  of  the  one  having  it.  The  testimony  of 
both  parties,  so  far  as  shown  by  the  excep- 
tions, was  to  the  point  tliat  the  plaintiff  had< 
exercised  this  right  and  located  the  right  of 
way.  The  plaintiff's  testimony  tended  to 
show  that  he  had  located  it  on  the  east' side 
of  the  tenement  house,  and  the  defendant's 
testimony  tended  to  show  that  the  plaintiff 
bad  located  it  on  the  west  side  of  the  tene- 
ment house.  This  same  way  would  accom- 
modate other  lots  owned  by  the  plaintiff's 
wife  in  the  Immediate  vicinity  of  the  lot  sold 
CO  the  defendant's  wife,  on  which  he  had 


erected  a  dwelling,  and  was  residing.  On  this 
ccmtentkm,  in  regard  to  which  party  was 
right  as  to  the  location  made  by  the  plaintiff 
of  the  way,  either  party  had  the  right  to 
Introduce  any  fact  or  circumstance  which 
would  render  his  claim  In  regard  to  Its  loca- 
tion more  probable.  To  establish  his  claim 
the  defendant  could  show,  as  he  did,  that  the 
plaintiff  had  said  to  others,  when  speaking  of 
selling  the  other  lots,  that  the  way  was  to  be 
on  the  west  side  of  the  tenement  house.  Such 
declaratioos,  althongh  made  before  the  sale 
to  the  defendant's  wife,  could  be  shown,  as 
they  tended  to  render  It  more  probable  tliat 
at  the  time  of  the  sale  to  defendant's  wife  he 
located  the  way  where  he  ha/1  before  said  he 
should  locate  it  to  accommodate  this  and  his 
other  lots.  The  use  of  the  way,  without  ob- 
jection on  the  part  of  the  plaintiff,  and  with 
his  knowledge,  by  the  defendant,  and  by  oth- 
ers who  had  occasion  to  go  to  defendant's 
house,  was  clearly  admissible  on  this  conten- 
tion. These  principles  cover  all  the  testimony 
admitted  against  the  plalntitTs  exceptlmi. 

The  court  properiy  refused  to  allow  the 
plaintiffs  wife  to  testify.  She  could  only  do 
BO  In  matters  In  which  she  acted  in  the  prem- 
ises as  the  agent  of  the  plaintiff.  In  offering 
her  to  testify  In  his  behalf,  the  plaintiff  did 
not  offer  to  show  that  he  ever  authorized  her 
to  act  in  the  matter  for  him,  or  ever  rec- 
ognized her  as  his  agent  In  that  matter.  Be- 
ing Incompetent  on  the  ground  of  public  pol- 
icy, because  of  the  marital  relations  existing 
between  her  and  the  plaintiff,  except  when 
she  acted  as  his  agent,  the  agency  must  flrst 
oe  shown,  to  render  her  competent  to  tatxUj 
In  his  behalf.  Judgment  affirmed. 


(«  Vt.  4M) 

POWERS  T.  NEW  BNOLAND  FUtB  INS. 
CO. 

(Supreme  Court  of  Vermont   Windham.  JvSy 
20,  ISfft.) 

AsstJMPsiT— Pbomibb  —  Plbasino  —  ISBtmAICOS  — 
UoRTOAOBB— Right  or  AonoH. 

1.  In  assumpsit  on  a  fire  insurance  policy  the 
declaration  set  forth  the  policy,  showing  a  con- 
tract by  which  the  loss  was  "to  be  paid  sixty  days 
after  proof"  thereof.  BM  that,  on  ^nera]  de- 
murrer, this  was  a  sufficient  allegation  of  the 
promise  to  pay. 

2.  An  action  on  a  fire  insurance  policy  contain- 
ing a  mortgage  subrogation  clause  should  be 
brought  in  the  name  of  me  insured,  for  the  bene- 
fit of  the  mortgagee. 

ExcepUons  i^m  Windham  county  court; 
Start,  Judge. 

Assumpsit  by  Lafayette  O.  Powers  against 
the.  New  England  Fire  Insurance  Company  on 
a  Are  Insurance  policy.  A  general  demurrer 
was  overruled,  and,  defendant  having  waiv- 
ed his  rli^t  to  plead  ova.  Judgment  was  en- 
tered for  plaintiff.  Defendant  excepts.  Af- 
firmed. 

Chirke  C.  Fitts  and  Waterman.  Martin  &  Httt, 
for  idalntlff.  Butler  &  MaloiUQr,  for  dtf end- 
ant 
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TAFT,  J.  It  18  dalmed  that  the  declara- 
tion dlsdosee  no  piomlse  of  the  defendant  to 
pay  the  plaintiff,  l^e  policy  declared  npaa 
la  set  forth  In  words  and  flgnres,  and  shows  a 
contract  of  Insurance,  the  loss,  U  any,  "to  be 
paid  sixty  days  after  proof  shall  have  been 
made."  This  at  least  Is  an  ai^nmentatlTe 
way  of  allying  that  the  defendant  promised 
to  pay  the  plaintiff,  and  Is  sufficient  aa  against 
a  general  demurrer.  Can  the  plaintiff  main- 
tain this  action?  The  coatnu;t  was  made 
with  him,  the  condderatlon  moved  from  him, 
the  promise  was  made  to  him;  and  the  ded- 
ricHis  In  this  state  are  that  a  suit  to  enforce 
the  contract  must  tte  brought  In  the  name  of 
the  one  to  whom  the  promise  Is  made,  and 
from  whom  the  consideration  mores.  Fu- 
gore  T.  Society,  46  Vt  362.  In  Davenport  T. 
Association,  47  YL  tU8,  it  was  bdd  that  the 
beneficiaries  conld  maintain  the  action,  the 
court  construing  the  contract  as  containing  a 
{Komise  to  pay  to  them.  Many  cases  from 
other  states  have  been  cited,  but  they  are  not 
■othorlty  here,  and  no  reason  Is  disclosed  in 
any  of  them  why  we  should  overturn  the 
well-settled  practice  and  decisions  of  onr  own 
state.  A  policy  of  insorance  is  sometimes 
made  payable  to  the  Insured  and  his  assigns, 
sometimes  to  the  mortgagee  of  the  premises, 
naminj  him,  and  at  oth&e  times  to  any 
me  holding  a  mortgage  upon  the  insured 
property  at  the  time  of  the  toss,  whoever  he 
may  be.  The  effect  of  the  previslw  is  to 
give  a  mortgagee  a  Hen  upon  the  Insurance 
mcmey  in  case  ot  loss,  securing  him  by  snb- 
stltatlng  the  proceeds  of  the  policy  in  place 
or  tlM  pnqierty,  provided  K  bnms.  thus  let- 
ting the  prop^ty  go  to  the  substantial  owner 
If  the  property  Is  mortgaged,  as  la  often  the 
case,  to  Its  full  value.  But  this  interest  of  the 
mortgagee  In  the  policy  is  an  equitable,  not  a 
legal,  one,  and  wlU  be  protected  tn  a  law 
court  Upton  v.  Moore,  44  Vt.  662.  If  a 
policy  Is  made  payable  to  a  mortgagee,  the  In- 
lurer  Is  not  at  liberty  to  pay  any  sum  due 
onder  the  policy  to  the  Insured  in  disregard  of 
the  rights  of  the  ben^ciary,  A  policy  of  in- 
surance is  a  mere  chose  in  action;  It  is  non- 
negotiable;  It  Is  not  assignable  at  common  ' 
law,  so  that  the  assignee  can  sue  In  his  own 
name;  and,  though  It  may  be  payable  to  the 
Insured  and  his  assigns,  still,  If  a  loss  hap- 
pens, an  equitable  holder  of  the  policy  must 
sue  In  the  name  of  the  original  Insured.  AI- 
dls,  J.,  In  Wood  V.  Insurance  Co.,  81  Vt.  662. 
Under  our  system  of  pleadings— and  no  better 
one  has  as  yet  been  devised— the  insurer  can- 
not be  subjected  legally  to  any  suit  save  the 
one  In  the  name  of  the  party  to  the  contract, 
and  the  beneficiary  can  always  protect  his 
rights  by  suit  In  the  name  of  the  insured. 
This  salt  is  brought.  In  accord  with  our  eys- 
tem  of  pleadings.  In  the  name  of  the  party  to 
the  contract,  for  the  benefit  of  the  mortgagee, 
to  the  extent  of  its  claims.  This  fact  is  al- 
leged in  the  declaration  In  express  terms.  The 
mortgagee  has  the  right  to  control  the  Judg- 
mmt,  and  any  execution  Issued  thereon,  until 


his  claim  under  the  policy  Is  extinguished, 
after  which  the  nuMtgagor  (the  plalnUfl)  Is  the 
only  party  tn  interest  and  of  record.  The 
Judgment  will  be  a  complete  protection  to  the 
defendant  against  any  further  salt  in  respect 
lo  ail  claims  under  the  policy.  Judgment  af- 
firmed, with  directions  to  the  clerk  to  deliver 
any  execution  Issued  thereon  to  the  beneficiary 
undtt  the  policy  until  Its  claim  thereunder  li 
extlngulsbed. 

m  VL  SB8) 

MACE  V.  CAMFBAH. 
(Soprane  Court  of  Vennont.  Addiaim.  July  17, 

1897.) 

PLIADIITG — AtcRBINO  CriHB. 

1.  Orator  alleged  that  one  B.  had  accused  de- 
fendant of  crime;  that  "B.  was  threatenins  legal 
proceedings  •  ♦  •  to  recover  damages,^*  and 
to  subject  him  to  criminal  prosecution;  and  tliat 
defendant,  realising  his  liability  thereto,  and  to 
save  the  expense  and  punishment  incident  tiiereto, 
l>esought  the  orator  for  his  servicea  In  that  beh^, 
and  the  latter  thereupon  Interceded,  and  Induced 
B.  to  refrain  from  proBecntlng  or  instituting  legal 
proceedings  against  defendant.  These  seryicea 
formed  the  consideration  for  the  conbact  sou^t 
to  be  specifically  enforced.  Held,  that  there  was  a 
sufficient  allegation  of  a  crime  by  defendant  to 
warrant  the  court  In  treating  it  as  committed. 

2.  Another  allegation  was:  "And  in  considera- 
tioD  that  the  orator  should  intercede  and  use  his 
influence  with  E.  to  dissuade  him  from  instituting 
legal  proceedings  against,"  etc  Hdd,  tliat  this 
auction  must  be  taken  In  connection  with  the 
others,  and  tiist,  so  taken,  the  words  "legal  pro- 
ceedings" imported  rriminid,  as  well  as  civil,  pro- 
ceedings, and  hence  the  contract  would  not  be 
enfwced,  because  of  the  tainted  eonsideratifuu 

Appeal  frmn  chancery  conrt,  Addison  ooim* 
ty;  Tyler,  Chancdlor. 

Bill  1^  Thomas  Mack  against  P.  A.  Cam- 
praa  to  enforce  a  contract.  A  demnner  In- 
corporated into  the  answer  was  sustained,  and 
the  MI!  was  dismissed,  and  orator  appeals. 
Affirmed. 

The  bill  alleged  that  the  orator  bad  been  for 
a  long  time  in  the  business  of  buying  and 
selling  coal  In  the  city  of  Vergennes,  making 
therein  a  reasoliable  profit;  that  the  defend- 
ant. Gam  pea  u,  was  the  pastor  of  the  Roman 
Catholic  Church  in  the  same  dty,  and  engaged 
In  the  coal  business,  which  he  conducted  at 
such  pricra  that  the  orator  could  not  compete 
with  him;  that  Campeau  had  been  accused  by 
one  Egan  of  criminal  intimacy  with  Euan's 
wife,  and  alienating  her  affections,  and  that 
Egan  was  threatening  legal  proceedings  against 
him.  to  recover  damages,  and  to  subject  him 
to  criminal  prosecution;  tliat  Campeau,  real- 
izing his  liability  to  such  proceedings,  and  de- 
airing  to  avoid  the  expense  and  damage  of  the 
same,  and  to  save  the  exposure,  punishment, 
and  scandal  that  would  be  hiddent  thereto, 
besought  the  orator's  services  In  that  behalf, 
and.  In  consideration  that  the  orator  would  In- 
tercede and  use  his  Influence  with  the  said 
Egan  to  dissuade  him  from  instituting  legal 
proceedings  against  Campeau  upon  said  crim- 
inal relations,  and  In  further  consideration 
that  the  orator  woold  purchase  Campeao's 
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entire  stock  of  coal,  he,  Campeau,  promised 
the  orator  that  he  would  not  thereafter  en- 
gage In  the  coal  business  In  Vergennes  In  com- 
petition with  the  orator;  that  the  orator  had 
performed  upon  his  part,  but  that  Campeau 
was  still  competing  with  him  In  the  coal  busi- 
ness,—and  prayed  for  an  injunction.  The  de- 
fendant, Campeau,  answered,  denying  the 
principal  allegation,  and  Insisting  that  the 
contract  set  forth  in  the  bill  was  Illegal  and 
Told  as  against  public  policy,  aslclng  to  have 
the  same  benefit  thereof  as  If  he  had  de> 
mnrred  to  the  bill  for  that  cause. 

F.  W.  McGfettrlck  and  F.  L.  Fish,  for  appel- 
lant Roberts  &  Roberts,  for  appellee. 

ROSS,  C.  J.  The  orator  contends  that  the 
demurrer  should  have  been  overruled,  because 
the  bill  does  not,  in  terms,  allege  that  defend- 
ant; Campeau,  bad  been  guilty  of  criminal 
Intimacy  with  the  wife  of  Egan,  and  for  that 
reason  no  crime  is  shown  by  the  bill  to  have 
existed  which  could  have  tieen  the  subject 
of  the  negotiations  between  the  orator  and 
Oampeau.  The  bill  alleges  that  Kgan  had 
accused  Campeau  with  having  been  criminally 
Intimate  with  Egan's  wife,  and  that  he  had 
alienated  her  aCTectlons;  that  Egan  was 
threatening  legal  proceedings  against  him  to 
recover  damages,  and  to  subject  him  to  crim- 
inal prosecution;  that  Campeau,  realizing  his 
liability  to  such  proceedings,  and  desiring  to 
avoid  the  damage  and  expense  of  the  same, 
and  to  save  the  exposure,  pimishment,  and 
scandal  that  would  be  Incident  {hereto,  be- 
sought the  orator  for  his  services  In  that 
behalf.  The  blU  further  aUeges  that  the 
orator  entered  upon  the  employment,  and  did 
Intercede!  ^ith.  Influence,  persuade,  and  in- 
duce Bgan  to  foi^o  and  refrain  from  prose- 
CDtiiig  or  Instttntlng  legal  proceedings  against 
Canqieau  on  account  of  the  alleged  criminal 
relations.  Under  the  decisiona  of  this  state, 
these  allegations  are  a  sufficient  setting  forth 
that  Oampeau  bad  been  guilty  of  the  alleged 
criminal  Intimacy.  By  bis  employment  of  the 
orator  to  dissuade  Egan  from  prosecuting  or 
instituting  legal  proceedings  against  him  on 
account  of  bis  alleged  criminal  relations  with 
Bgatfi  wife,  he  admitted  that  he  was  guilty 
of  the  crime  charged.  Dixon  v.  Olmstead,  9 
Yt  810;  Bowen  v.  Buck,  28  Tt  SOS.  Dixon 
T.  Olmstead  Is  trover  to  recover  for  "the  con- 
version of  a  borae.  To  sustain  the  action, 
these  facts,  lit  snbstance.  were  shown:  Tbe 
defendant,  residing  in  New  Hampshire,  sent 
bis  agent  Into  this  state,  who.  after  procuring 
a  warrant  for  the  plalntlfTs  arrest  and  sur- 
render to  the  authorities  of  New  Hampshire, 
to  be  tried  on  an  allied  charge  of  forgery 
committed  In  that  state,  induced  the  plalnticr, 
who  denied  the  charge,  and  declared  himself 
Innocent  of  It,  to  settle  by  giving  the  defend- 
ant the  horse,  among  other  things.  No  other 
evidence  that  a  forgery  had  been  committed 
by  the  plalnticr  In  New  Hampshire  was  given, 
llie  defendant  omtended  that  the  aUe^d 


crime  must  be  established,  and  that  the  horse 
had  been  given  in  settlement  of  the  crime, 
to  entitle  the  plalntifC  to  recover.  But  the 
court  said:  "For  the  purposes  of  this  trial, 
it  must  be  considered,  first,  that  the  plalntlfC 
was  guilty  of  the  offense;  for  If.  when  be  was 
threatened  only  with  legal  process  and  the 
ordinary  proceedings  In  such  cases,  he  saw  fit 
to  come  forward,  and  compromise  the  matter, 
it  Is  not  tn  his  mouth  to  a,eny  bis  guilt"  Bow- 
en  V.  Buck  follows  the  doctrine  announced  in 
Dixon  V.  Olmstead,  and  holds  that  the  parties 
to  such  transactions  are  to  be  held  and  treat- 
ed as  they  treat  themselves;  that  If  they  en- 
ter upon  negotiations  and  settlements  In 
which  they  treat  tbemselves  as  guilty  of  tbe 
alleged  crime,  they  will  be  so  treated  when 
those  negotiations  and  settlranents  are  brought 
under  legal  Investigation.  Hence  tbe  blU  al- 
leges sufficient  facts  to  have  the  court  treat 
the  transactions  between  the  orator  and  Cam- 
peau as  they  treated  them,  as  of  and  con- 
cerning crimhial  relations  existing  between 
Oampeau  and  the  wife  of  E|gan. 

The  orator  also  contends  that  If  Campeau 
had  been  guilty  of  having  criminal  relations 
with  Egan's  wife.  E^n  would  have  a  valid 
claim  against  him,  growing  out  of  those  rela- 
tions, and  that  Ctampeau  could  lawfully  em- 
ploy the  orator  to  settle  or  adjust  the  claim 
of  Egan  growing  out  of  tbe  same.  Ttie  con- 
tention Is  sustainable,  if  the  allegations  of 
tbe  blU  do  not  fairly  Include  In  the  orator's 
employment  the  prevention  of  a  criminal 
prosecution  to  be  set.  on  foot  by  Egan.  To 
support  hla  contention,  the  orator  rell^  upon 
this  allegation:  "And  In  consideration  that 
the  orator  should  Intercede  and  use  his  influ- 
ence with  Egan,  to  dissuade  him  from  In- 
stituting legal  proceedings  against  Oampeau, 
based  upon  the  aforementioned  criminal  rela- 
tl<Mis,"  etc.  He  contends  that  the  only  legal 
proceedings  Bgan  could  Institute  against  Cam- 
peau, growing  out  of  such  reUtlons,  were 
those  to  recover  private  damages.  This  con- 
struction possibly  might  be  given  to  this  al- 
legation  If  it  stood  alone;  yet  It  must  be  re- 
membered that  Egan  might,  by  complaint  to 
tbe  proper  officer,  be  instrumental  In  com- 
mencing  a  criminal  prosecution  against  Oam- 
peau. It  was  his  duty,  as  a  citizen,  to  make 
such  complaint.  If  be  bad  knowle^e  of  the 
commission  of  tbe  crime.  But  when  this  al- 
legation is  read  In  connection  ;vrith  that  which 
hnmedlatdy  prec^es  (that  E^au  had  threat- 
ened to  subject  Campeau  to  criminal  prosecu- 
tion; that  Campeau.  desiring  to  save  the  ex- 
posure pnntshm^  and  scandal  that  would 
be  Inddent  thereto,  sought  the  orator's  serv- 
ices In  that  bebaU),  and  tn  «nmectIon  with 
what  follows  (that  tbe  otafyx  did  Induce 
Bgan  to  re&aln  from  prosecuting  and  institut- 
ing legal  proceedings).  It  fiUrly  Imports  tbat 
the  orator  was  employed,  not  only  to  prevent 
Egan  from  Institnting  a  dvll  suit,  but  also  ta 
prevent  him  from  causing  to  be  commenced 
a  criminal  prosecution.  Tbe  meaolng  of 
words  and  phrases  Ic  pleadings  very  fre- 


Digitized  by  Google 


IN  BE  WfilOHT  ft  SGHMID'S  ESTATE. 


161 


qnratlr  depends  upon  the  context.  Royce  r. 
MAloney.  58  Vt  445,  6  AU.  396.  The  lan- 
SOMgB  relied  npon  by  the  (mtor,— 'instltntliig 
l^al  proceedings,  "—when  read  In  connectlcai 
wtth  the  context,  fairly  Imports  criminal,  as 
weU  as  ciTll,  proceedings.  It  Is  not  contended 
tiiat  tf  part  of  the  consideration  for  the  agree- 
ment which  the  orator  asks  to  have  enforced 
was  the  suppression  of  criminal  prosecution, 
«qtdt3r  wlU  aid  the  orator  In  enforcing  it  The 
decree  of  the  court  of  chancery,  sustaining  the 
demmter,  and  adjudging  the  Ull  Inmffldent, 
Is  afflnned,  and  cause  imanded. 

la  K  WRIGHT  &  SOHMID'S  ESTATB. 
Appeal  of  VISTOB  et  aL 

(S^eme  Goort  of  FeniuylTania.   JiHj  iS, 

1897.) 

ASSIOXHBHT  FOR  BlKsriT  OT  CrBDITORB— WHSK 

Takcs  Errscv— Cksditobs  ArTACXiHa  Judg- 

MKKTS  —  PaTKSKTS    BT     AsSIQHBB  —  COUHSKL 

Faes. 

1.  Counsel  for  assignee  should  not  be  paid  out 
of  the  assigned  estate,  where  he  was  also  attorney 
fiv  die  asmgnor  and  for  certain  creditors,  one  of 
vhtoB  was  the  assignee,  to  whom  the  assignor 
confessed  judgments  on  which,  before  the  asngu- 
nent,  executions  were  levied  on  part  of  the  as- 
agaor's  itn»>erQr. 

2.  As  agsinst  an  8S8ign<ff  and  persons  claim- 
ing through  lum.  the  alignment  for  benefit  of 
cteditors  takes  effect  from  the  time  the  assignor 
deliren  it  to  his  attorney  for  recording. 

ft.  Oeneial  creditors  who  would  benefit  by  hsT- 
iag  a  judgment  against  the  assignor  d^eated,  may 
attadk  it,  before  the  aodltor,  as  havhig  been  paid, 
or  as  confessed  for  more  than  was  doe,  to  cheat 
and  defraud  them. 

4.  An  assignee  who,  without  order  of  court, 
paya  money  that  belongs  prima  ftide  to  the  as- 
aigned  estate  to  one  who,  under  the  assignment, 
has  DO  right  to  it,  does  so  at  his  own  risk,  and  as- 
somes  the  burd»  of  showing  erery  fact  neoes- 
au^to  estobMsh  tide  of  the  one  to  vluHa  it  is 

Appeal  fnun  ccnirt  of  common  pleas,  ^niUadd- 
phia  county. 

In  the  matter  of  the  assigned  estate  of  Jo- 
sq;ih  &  Wrl^t  and  another,  trading  as  Wright 
&  Schnoid.  From  a  decree  dlamlasing  exc^ 
tlona  to  and  oonfirmlng  the  r^ct  of  the  au- 
dltm,  appointed  to  audit  the  account  of  William 
H.  Schmid,  assignee  for  the  benefit  of  creditors, 
Frederick  Yletor  and  another,  credltina,  appeal. 
Bevcned. 

J<^  Sparha^t^  Jr.,  George  F.  BIch,  Hairy 
CL  Bofer,  and  WlUlam  A.  MandVBon,  tw  appd- 
lutB.    AlBxander  Stn^aon,  Jr^  tor  aj/VfiBae. 

WTT-T.TAMa,  J.  It  l8  matter  for  coi^ratula- 
tkHt  tiiat  the  assignments  of  errw  do  not  make 
It  neoesBary  tor  us  to  consider  the  facts  In  this 
caae  at  any  length.  Thdr  flavor  Is  not  pleas- 
ant StlU  a  brief  outline  of  them  seems  neces- 
sary to  a  proper  understanding  of  the  l^al 
(pKatteos  presented  on  the  record.  Wright  & 
Sdimld  were  merchants  In  the  dty  of  PhUadti 
pUa.  In  June,  1891,  and  for  some  time  prior 
tbexeto,  they  were  hopetess^  banlprupt  Their 
assets  consisted  of  some  f  12,000  In  bank,  stnne 
910,000  or  912,000  worth  of  stock,  and  bills  i»- 


celrable  for  a  somewhat  larger  sum.  The  lia- 
bilities were  not  far  from  (50,000.  On  the  4th 
day  of  June,  1801,  the  firm  called  Its  legal  ad- 
viser to  Its  assistance  for  the  purpose  of  clos- 
ing up  Its  afTalre.  The  first  thing  done  was  to 
confess  judgments  In  favor  of  several  rdatlv€S 
and  favorite  creditors  for  about  $10,000.  Then 
the  money  on  hand  was  disposed  of.  In  the 
next  place,  after  writs  of  fl.  fa.  had  Issued  on 
the  judgments,  and  the  sheriff  had  seized  the 
stock  of  goods,  a  general  assignment  was  made 
In  favor  of  creditors  which  could  be  operative 
only  on  the  bills  receivable.  This  was  made  to 
a  son  of  one  of  the  partus  who  had  been  the 
bookkeeper  of  the  firm,  and  was  one  of  the 
judgment  (^editors  who  had  a  levy  on  the  goods. 
This  assignment  was  executed  on  the  4th  day 
of  June,  and  left  with  the  attorney  for  the  pur- 
pose of  having  It  recorded,  which  was  actually 
done  on  the  next  day.  It  Is  now  alleged  that 
on  the  same  day  a  secret  assignment  of  the 
most  available  of  the  bills  recdvable  was  made 
by  the  firm  to  the  jodgm^t  creditors  as  cot 
lateral  security,  and  that,  inasmuch  as  the  judg- 
ments were  not  fnlly  paid  out  of  the  stock,  tiiey 
should  now  be  paid  out  of  the  funds  In  the 
hands  of  the  assignee  because  of  this  secret  as- 
signment Mr.  Carr,  the  attorney  who  pr^red 
all  these  papers,  says  as  a  witness:  "I  placed  it 
[the  assignment  as  collateral]  among  the  pf^>ers 
of  Wright  &  Schmid,  and  I  have  It  yet"  It 
seems  never  to  have  be^  delivered  to  the  judg- 
ment creditors,  or  to  any  one  for  th^,  but  to 
have  remained  under  the  coutrcd  of  Wright  & 
Schmid  from  the  beginning  to  the  end  of  these 
proceedings.  The  judgment  creditors  did  not 
know  of  its  execution.  The  assignee  did  not. 
No  one  se^ns  to  have  bad  any  knowledge  of  Its 
execution  but  Wright  &  Schmid  and  thdr  legal 
adviser,  and  the  reason  the  latter  gtvee  for  this 
Is,  In  his  own  words^  "I  have  nevo-  been  accus- 
tomed to  make  a  display  of  my  client's  papers, 
and  I  did  not  in  this  case."  He  evidently  re- 
garded the  papo^  as  belonghig  to  Wright  & 
Schmid. 

It  appears  that  It  was  the  confldoit  expecta- 
tion that  all  the  judgm«its  would  be  paid  out  of 
the  proceeds  of  the  sheriff's  sale,  and  this  was 
not  even  doubted  for  some  time  after  these  pa- 
pers were  executed.  The  secret  assignment 
might,  therefore,  have  been  Intended  by  the 
assignors  as  a  provision  against  a  conUngency 
not  th^  looked  for,  and  not  to  be  delivered 
until  the  necessity  became  apparent  for  with- 
drawing money  from  the  assl^ee  for  the  pay- 
ment of  the  judgments.  Upon  these  facts  sev- 
eral questions  are  raised  wtdch  may  be  very 
briefly  disposed  of.  First.  Should  the  assignee 
be  entitled  to  withhold  the  money  paid  by  him 
for  counsel  fees?  Mr.  Oarr  appears  to  have 
been  the  attorney  for  the  plaintiffs  and  the  de- 
fendants in  all  the  judgments.  He  was  the 
attorney  of  the  assignors.  The  assignee  al- 
lies that  he  also  employed  him  as  his  adviser. 
The  antagonism  between  the  judgment  and  the 
unsecured  creditors  was  apparent  I'  was  Im- 
possible for  a  man  to  s^re  both  sides  with 
equal  fiddly.   As  a  consequence^  aU  doubts 
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were  resolved  in  favor  of  the  Judgment  credit- 
ors, and  the  unsecured  creditors  were  witbont 
a  friend  In  the  assignee,  because  they  were 
without  counsel  In  a  position  to  look  after 
their  Interests.  The  assignee  was  one  of  the 
Judgment  creditors.  His  own  personal  Inter- 
ests were  adverse  to  those  of  the  creditors, 
whom,  as  assignee,  he  was  bound  to  protect; 
and,  If  he  employed  the  attorney  of  the  other 
judgment  creditors  aa  bis  own.  It  must  hare 
been  because  bis  Interest  was  with  them.  In 
such  a  case  It  may  t>e  proper  enough  for  blm 
to  pay  counsel  for  services  rendered  to  .  him, 
bnt  not  with  the  money  of  the  creditors.  The 
first  question  should  be  answered  in  the  nega- 
tlTe,  and  all  the  credits  for  mon^  paid  to 
counsel  for  the  other  side  of  this  controversy 
should  be  struck  out  from  his  account.  It 
seems  impossible  that  a  fair-minded  assignee 
could  have  believed  It  right  for  him  to  employ 
as  an  attorney  for  the  assigned  estate  one 
whom  he  knew  to  be  already  employed  to  rep- 
resent hostile  interests.  Whether  be  did  or 
not,  the  creditors  have  an  onquestlonable  right 
to  object,  and  In  this  case  their  objectkm  Is 
sustained. 

The  assignee  has  charged  for  five  quarters' 
rent  paid  during  the  settlement  of  this  small 
estate,  and  about  f  100  for  "stationery,  stamps, 
etc.,"  In  several  Items  scattered  through  the 
account.  These  Items  seem  unreasonably 
large,  and,  when  this  case  Is  again  examined, 
should  be  considered.  If  they  are  vouched, 
and  seem  reasonable  under  the  circumstances, 
they  should  be  allowed,  otherwise  they  sbonld 
be  reduced.  * 

When  did  the  general  assignment  take  ef- 
fect? Beyond  any  doubt  it  took  effect  When  it 
was  delivered  to  Mr.  Carr  for  recwiSlng,  on 
the  4th  day  of  June.  The  aastgnors  then  part- 
ed with  the  possession  and  control  of  It,  and 
It  started  on  its  way  to  the  recorder  and  the 
records.  It  was  the  act  of  the  assignors  Id 
Its  delivery,  not  that  of  the  agent  or  attorn^, 
that  gave  It  legal  effect  As  against  the  as- 
signors and  all  persons  claiming  through  them 
the  assignment  took  etTect  when  they  deliver- 
ed It  to  one  to  taJie  to  the  recorder's  oQlce. 

Another  qaestion  presented  Is  whether  the 
general  creditors  have  a  right  to  attack  a 
judgment  before  the  auditor  as  having  been 
already  paid,  or  as  confessed  for  more  than 
was  due,  In  order  to  cheat  and  defraud  them. 
If  the  allegation  Is  true,  the  money  should 
go  to  the  assignee  for  the  benefit  of  the  general 
creditors;  if  not  true,  then  the  judgment  cred- 
it(Hs  are  entitled  to  take  it  This  question  can 
be  mooted  before  the  auditor,  and  if  necessary, 
or  either  party  require  It  an  issue  may  be 
awarded  to  ascertain  whether  anytht;ig,  and. 
If  so,  how  much.  Is  due  upon  the  Judgment  so 
attached.  Bichal  v.  Rank,  6  Watts,  140.  An 
Irregularity  In  the  entry  of  the  Judgment  a  de- 
fendant may  waive,  but  be  cannot  waive  his 
own  fraud  In  confessing  It  to  defraud  his  ci-ed- 
Itors.  Any  creditor  against  whom  the  fraud 
was  Intended  to  operate  may  raise  the  qnes- 
tlon.  Dougherty's  Estate,  9  Watts  &  S.  186; 


Gates  V.  Johnston,  3  Pa.  St.  52.  The  elements 
of  the  fraud  must  be  shown  or  appear  in  the 
application  for  the  Issue  (Robinson's  Appeal, 
86  Pa.  St  84),  since  a  mere  general  allegation 
of  fraud  Is  not  enough.  Not  will  a  creditor 
who  cannot  reach  the  fund  be  allowed  to  en- 
ter upon  a  contest  over  the  bona  fides  of  the 
claim  presented,  t>ecause,  whatever  might  be 
the  result  of  his  contest,  he  Is  neither  better 
nor  worse  In  position  because  of  It.  KeUy  v. 
Herb,  157  Pa.  St  41.  27  AtL  559.  Here  Is  a 
fund  which  must  go  to  one  of  two  classes  of 
claimants.  If  the  judgment  creditors,  or  any 
of  them,  have  not  an  honest  demand  on  that 
fund  for  the  sum  apparently  due  upon  bia 
judgment,  so  much  of  the  fund  must  go  to  the 
unsecured  creditors  through  the  assignee.  The 
only  other  question  Is  that  of  the  right  of  the 
assignee  to  pay  without  the  direction  of  the 
court  money  collected  by  him  to  one  not  enti- 
tled under  the  assignment  to  receive  It.  He 
can  arbitrarily  and  upon  his  own  authority 
make  such  payment,  but  he  makes  It  at  his 
own  risk,  and  assumes  the  burden  of  showing 
satisfactorily  every  i)ertinent  fact  necessary 
to  establish  the  title  of  him  to  whom  he  makes 
the  payment  He  ought  not  to  make  such  pay- 
ment It  Is  In  htetlllty  to  the  trust  he  holds, 
and  which  be  Is  bound  to  protect  with  reason- 
able fidelity.  It  was  In  this  case  a  preference 
of  his  own  interest  as  a  Judgment  creditor  over 
the  Interests  of  the  unsectu%d  creditors,  his  in- 
dividual Interest  over  his  official  obllgatltms. 
One  who  finds  himself  between  such  conflict- 
ing motives  ought.  In  justice  to  himself,  to  In- 
voke the  aid  of  the  proper  court  In  deciding 
to  which  he  shall  yield  hhxiself.  If,  witboat 
the  direction  of  the  court,  he  follows  his  per- 
sonal Interest  &Qd  jpays  money  that  belongs 
prima  facie  to  the  assigned  estate  to  one  who 
under  the  assignment  has  no  right  to  It,  tbe 
presumptions  are  against  him.  and  he  must 
overcome  them  by  satisfactory  evidence  estab- 
llrhing  his  own  fairness,  and  the  legal  right 
of  tbe  person  to  whom  he  has  maae  the  pay- 
ment This  he  has  not  yet  done.  If  not  fully 
done  upon  a  rehearing.  It  will  .be  the  duty  of 
the  auditor  to  surcharge  him  with  all  tbe 
money  so  paid.  It  Is  a  significant  circtmi- 
Btance  that  this  controversy  Is  between  the  as- 
signee and  those  whose  interests  he  shonld 
have  protected,  and  that  It  is  over  money  ap- 
parently belonging  to  the  creditors  which  be 
has  paid  to  Mr.  Carr  for  the  benefit  of  himself 
and  other  judgment  creditors.  It  shows  bow 
unfortimate  It  was  In  this  case,  and  must  be 
In  all  cases,  where  one  Is  selected  as  assignee 
whose  position  Is  necessarily  hostile  to  those 
Interested  in  the  fund,  and  where  such  an  as- 
signee employs  as  his  official  adviser  an  attor- 
ney whose  previous  engagements  prevent  the 
possibility  of  his  representing  the  unsecured 
creditors  In  the  only  controversy  to  be  antici- 
pated in  which  their  Interests  are  Involved, 
and  in  which  they  will  need  professional  aid. 
The  decree  Is  reversed,  and  the  record  is  re- 
mitted for  further  proceedings  in  accordance 
with  this  opinion. 
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crrr  of  bangok  t.  inhabitants  of 

ORNEVILI^. 
fSnpreme  Jadidal  Court  of  Maine.    April  24, 
1897.) 

IXBAHB  PaUFIKS— OOMHItHRTT— NonOE—REOOBD 

— OrpioiBB. 

L  In  an  action  of  aammpatt,  under  Ber.  St.  c. 
Uit  to  lecoTn  for  sonas  paid  hj  plaintiff  town  for 
the  aopport  of  an  in  sane  pauper  at  the . insane 
hoKpi'M,  it  was  admitted  that  tbe  insane  person 
had  a  pauper  aettlranent  in  the  defendant  town. 
Two  points  were  urged  in  defense^  vis.  want  of 
proper  notice,  and  failure  to  keep  a  proper  rec- 
ord of  the  proceedings  respectiDg  the  examination 
and  commitmoit  of  the  panper. 

Bdd,  that  a  notice  sent  to  the  OTerseen  of  the 
poor  the  defendant  town,  containing  proper 
facta,  from  the  "office  of  the  overseers  of  the 
poor"  of  Bangor,  hj  "L.  0.  DaTis,  overseer  of 
the  poor,  and  secretaiy,"  is  suffldoit;  and  therebj 
the  defendant  town  become  chai^ced  for  all  auma 
[Kid  hj  the  plaintifE  town  within  three  months 
prior,  and  two  years  after,  the  cause  of  action 
aecraed. 

2.  Tlw  record  of  tlie  prooeedlngs  attending  tho 
tramlnation  and  eommitmjnt  will  be  held  valid, 
aldumgfa  not  extended  for  nearly  two  years  after 
the  conimitmenL  it  appearing  that  it  was  made 
during  the  mmueipal  year  inunedlately  succeed- 
ing the  conunitment  ana  hy  the  clerki  who  contin- 
ued to  hold  Ikis  office  by  re-election. 

3.  It  is  establislied  In  New  Bn^nd  that  a 
derk  who  has  made  an  erroneous  or  incomplete 
record  while  in  office,  or  after  re-election,  may 
complete  such  records;  and  where  he  continues 
In  office  for  several  years  he  may  amend  former 
records  notwithstanding  intervening  re-electlona. 

4.  A  record  of  such  proceedings  that  omits  to 
state,  according  to  the  statute,  that  the  two  prac- 
ticing physicians  who  made  the  medical  examina- 
tion were  also  "respectable,"  will  be  held  suffi- 
cient when  it  appears  to  contain  a  statement  of 
all  facts'  requisite  to  establish  the  regularity  of 
tbe  proceedings  and  a  legal  commitment;  no  evi- 
dence being  adduced  that  the  two  physidans, 
who  signed  the  certificate,  were  not  in  fact  re- 
spectable. In  snch  cases  the  court  ia  aided  by  the 
pKsomptioD  ia  r^ard  to  public  officers,  exprassed 
07  the  iwrim.  Omnia  prsesomnntur  rite  esse 
•eta.** 

(Official.) 

Report  from  supreme  Judicial  court,  Penob- 
•cot  coanty. 

Ajssnmpslt  by  the  city  of  Bangor  against  the 
Inhabitants  of  OraeTlIle.  Sabmltted  m  re- 
port.  Judgment  for  plaintiff. 

B.  C.  Ryder,  City  SoL,  toe  plaintiff.  J.  B. 
Peaks,  for  defendant 

WHITEHOUSB,  J.  This  Is  an  action  of 
assumpsit  to  recover  tbe  sums  paid  by  the 
idaintlff  dty  for  the  support  of  Maurice  Fol^ 
hi  the  Insane  hospital,  including  the  expenses 
of  bis  examination  and  commitment,  amotint- 
iog  In  the  aggregate  to  f  101.02. 

It  Is  admitted  that  Foley  had  a  1^  setUe- 
ment  in  the  defendant  town,  that  be  was  ad- 
judged insane  by  the  "board  of  examiners" 
of  Bangor,  and  by  their  authority  committed 
to  the  Insane  hospital,  and  that  the  expenses 
sued  for  were  Incorred  and  paid  by  tbe  plain- 
tiff city.  But  it  Is  strongly  urged  that  the 
city  is  precluded  from  recovering  In  this  ac- 
tion by  reason  of  Its  falling  to  give  the  req- 
nistte  notice  of  the  facts  to  the  overseers  of 
tbe  defendant  town;  and,  secondly,  its 


omission  to  keep  a  proper  record  of  the  pro- 
ceedings of  the  mmiiclpal  officers  respecting 
the  examination  and  commitment  of  the  in- 
sane perscHL 

It  la  provided  by  section  18  of  chapter  148, 
Rev.  8t,  that  "the  municipal  oflScers  of  towns 
shall  constitute  a  board  of  examiners,  and  on 
complaint  in  writing  of  any  relatlTe,  or  of 
any  Justice  of  the  peace  in  their  town,  they 
shall  immediately  Inqolre  into  the  condition 
of  any  person  in  said  town  alleged  to  be  in- 
sane; shall  call  before  tbem  all  testimony 
necessary  for  a  full  understanding  of  the  case; 
and  if  they  think  such  person  insane,  and  that 
his  comfort  and  safe^,  or  that  of  others  In- 
terested, will  thereby  be  promoted,  they  shall 
forthwith  send  him  to  the  hospital,  with  a  Ctt- 
tlflcate  stating  the  facts  of  his  Insanity,  and 
tbe  town  in  which  he  resided  or  was  found 
at  tbe  time  of  examination";  and  that  "they 
shall  keep  a  record  of  their  doings  and  fur- 
nish a  copy  to  any  Interested  person  requit- 
ing and  paying  for  It" 

It  Is  further  provided  by  section  19  of  the 
same  chapter  that  "tbe  certificate  of  commit- 
ment to  the  hospital  after  a  legal  examina- 
tion Is  sufficient  evidence,  la  the  first  Instance, 
to  charge  the  town  where  tbe  Insane  resided, 
or  was  found  at  the  time  of  his  arrest,  for 
tbe  expenses  of  his  examination,  commitment 
and  support  in  tbe  hospital";  and  by  sec- 
tion 21  that  "any  town  tbjs  made  chargeable, 
in  the  first  Instance,  and  paying  for  tbe  com- 
mitment and  support  of  tbe  Insane  at  the 
hospital  may  recover  tbe  amount  paid  from 
the  Insane,  If  able,  *  *  *  or  from  the  town 
where  his  legal  settlement  Is,  as  If  Incurred 
for  the  expense  of  a  pauper."  Section  34  de- 
clares that  "In  all  cases  of  preliminary  pro- 
ceedings for  tbe  commitment  of  any  person 
to  the  hospital,  the  evidence  and  certificate 
of  at  least  two  respectable  physicians,  baaed 
upon  due  Inquiry  and  personal  examination 
*  *  *  shall  be  required  to  establish  tbe  fiu:t 
of  insanity,  and  a  certified  copy  of  the  physi- 
cians' certificate  shall  accompany  the  person 
to  be  committed." 

The  evidence  reported  discloses  a  copy  of 
tbe  certificate  of  commitment  Issued  by  tbe 
municipal  officers  of  Bangor,  April  7,  1804, 
duly  attested  by  tbe  cily  clerk,  stating  the 
facts  according  to  the  directions  of  tbe  stat- 
utes, with  an  attested  copy  of  the  certificate 
of  two  "practicing"  physicians,  reciting  the 
facts  required  by  the  statute;  and  It  Is  not 
in  controversy  that  on  tbe  7th  day  of  April, 
ISIM,  Maurice  Foley  was  conmiltted  to  tbe  In- 
sane hospital.  The  report  also  discloses  a 
copy  of  what  purports  to  be  a  true  "record  of 
the  commitment"  of  Maurice  Foley  to  the  hos- 
pital, dated  April  7,  1894,  duly  attested  by 
tbe  city  clerk  of  Bangor.  And  it  is  not  ques- 
tioned that  barring  tbe  omission  of  this  rec- 
ord to  state  tliat  tbe  two  practicing  physicians 
were  also  "respectable"  physicians,  it  contains 
a  statement  of  all  the  facts  requisite  to  estab- 
lish tbe  regularity  of  tiie  proceedings  and  a 
legal  commitment  of  Fcdey  to  the  hospital. 
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But  It  appears  from  the  testimony  of  tbe 
city  derk  of  Bangor  tliat  thls  record  in  its 
present  form  was  not  extended  on  the  book 
entitled  "Becord  of  Commitments  to  the  Insane 
Hospital,"  Introduced  at  the  trial,  for  nearly 
two  years  after  the  commitment  of  Foley. 

It  is  therefore  contended  by  the  learned  coun- 
sel for  the  defendant  that  it  is  not  a  valid 
and  authentic  record  which  can  be  accepted 
as  evidence  legally  Importing  the  verity  of 
the  statements  therein  contained. 

It  appears,  however,  from  the  testimony  ot 
the  city  clerk,  that  he  made  the  extended  rec- 
ord in  question  during  the  municipal  year  Im- 
mediately succeeding  that  when  the  warrant 
for  Foley's  commitment  was  Issued,  and  he 
continued  to  bold  the  office  of  city  clerk  by 
re-election  at  the  time  tbe  extended  record 
was  made. 

It  is  an  established  rule  In  New  England, 
respecting  the  amendment  of  tbe  records  of  a 
dty  or  town,  that  the  clerk  who  has  made  an 
erroneous  or  incomplete  record  may,  while  In 
office,  or  after  a  re-election  to  the  same  office, 
amend  or  complete  such  record  according  to 
the  truth,  being  liable  like  a  sherlfT  who 
amends  his  return  for  any  abuse  of  the  right. 
1  Dill.  Mun.  Corp.  fi  294;  Chamberlain  v. 
Dover.  13  Me.  466;  HartweU  v.  Littleton,  13 
Pick.  229;  Welles  v.  BatteUe.  11  Mass.  4T7. 
In  tbe  last-named  case  it  was  distinctly  deter- 
mined that  when  a  clerk  continues  in  office 
several  years  by  repeated  annual  elections  be 
may  amend  the  record  of  a  former  year,  not- 
witlistandlng  an  election  has  Interrened,  and 
though  be  does  not  hold  tbe  office  under  the 
same  appointment;  and  this  case  was  cited 
with  approbation  In  Obamberlain  v.  Dover, 
supra.  In  Hartweil  v.  Littleton,  supra,  Chief 
Justice  Shaw,  speaking  of  an  amendment 
a  clerk  after  a  re-election,  says:  "The  clerk 
not  only  knows  the  fact  In  relation  to  which 
the  amendment  is  to  be  made,  •  •  *  but 
he  still  enjoys  tbe  confidence  of  tbe  town,  is 
by  their  vote  Intrusted  with  the  custody  of 
fhelT  records,  and  is  held  responsible  for  their 
purity  and  correctness  under  tbe  sanction  of 
an  official  oath,  and  all  such  other  guards  as 
the  law  has  thought  It  necessary  to  prescribe 
In  the  case  of  a  clerk  actually  In  office.  The 
Intervening  election  Is  substantially  a  continu- 
ance of  the  clerk  In  tbe  same  office."  So, 
In  Mott  V.  Reynolds,  27  Vt.  206.  Redfleid,  O. 
J.,  says:  "We  think  In  general  It  must  be  re- 
garded as  the  right  ot  the  clerk  of  a  town 
or  other  municipal  corporation,  while  having 
the  custody  of  tbe  records,  to  make  any  re<s 
ord  according  to  tbe  facts.  His  having  been 
out  of  office  and  restored  again  could  not  de- 
prive him  of  that  right."  Again,  In  Turn- 
pike Co.  V.  Pomfret,  20  Conn.  590,  it  was  held 
that  the  clerk,  still  continuing  in  office,  was 
competent  to  amend  the  record  of  a  town 
meeting  six  years  after  It  was  held;  that  this 
power  is  derived  solely  from  bis  official  char- 
acter, and  does  not  depend  on  the  permission 
Of  tbe  court  In  which  the  record  Is  offered  as 
an  instrument  oi  evidence,  nor  on  Inquiry  In- 


to the  truth  of  It  as  originally  made  or  as 
amended,  and  that  such  a  record  is  In  such  an. 
action  conclusive  evidence  of  Its  own  truth. 
See,  also,  Gibson  v.  Bailey.  9  N.  H.  168. 

In  tbe  case  pending  bef(»%  us,  it  appears 
from  the  certificate  of  oommitment  that  the 
city  clerk  was  himself  tbe  Justice  of  tbe  peace 
who  made  the  complaint  to  tbe  municipal  offi- 
cers upon  which  the  adjudication  was  made 
respecting  Matwlce  Foley;  and  the  city  clerk 
testifies  that  he  preserved  a  copy  of  Uie  cer- 
tificate of  commitment  and  the  original  certlfl* 
cate  of  tbe  two  physicians  as  data  from  wtaicb 
to  make  a  permanent  record;  that  tbe  delay 
in  making  this  record  was  occasioned  by  tbe 
adoption  about  that  time  of  a  different  book 
f<M-  a  new  form  of  record,  and  that  the  "rec- 
ord of  tbe  commitment"  of  Maurice  Foley* 
introduced  In  this  case,  was  the  official  record 
of  tbe  facts  made  by  him  as  city  clerk. 

It  thus  appearing  tiiat  in  extending  this  rec-. 
ord  the  city  clerk  acted  In  entire  good  faith 
in  the  discbarge  of  an  official  duty,  it  Is  the' 
opinion  of  the  court  tliat  this  "record  of  com- 
mitments" Is  a  valid  record,  which  should  he 
received  as  conclusive  evidence  oS  tbe  facts 
tberdn  stated. 

Tbe  statute  requires  the.  evidence  and  certifi- 
cate of  at  least  two  "respectable"  physicians  to 
establish  the  fact  of  Insanity,  and  It  Is  object- 
ed that  tbe  record  only  shows  that  the  evi- 
dence and  certificate  of  two  "practicing"  phy- 
sicians were  before  tbe  board.  But  both  tbe 
certificate  of  commitment  signed  by  tbe  mu- 
nicipal officers  and  the  record  signed  by  the 
<Aty  clerk  state  that  tbe  board  had  before 
them  "all  testimony  necessary  for  a  full  un- 
derstanding of  the  case,"  as  required  by  the 
provision  of  seetion  13,  c.  143,  Rev.  St.;  and 
it  has  beoi  seen  tliat  the  evidence  and  certifi- 
cate of  two  "respectable"  physicians  are  de- 
clared by  section  34  to  be  "necessary."  It  is 
not  suggested  that  either  tbe  city  physician, 
who  signed  the  certificate,  or  the  other  emi- 
nent physician  whose  name  appears  on  that 
InstrumeDt,  was  not  in  fact  "respectable"; 
and  it  la  the  opinion  of  the  court  that,  aided 
by  the  presumption  in  regard  to  public  ch- 
eers expressed  by  tbe  maxim,  "Omnia  pree- 
sumuntur  rite  esse  acta,"  the  evidence  is 
sufficient  to  Justify  tbe  conclusion  that  there 
was  a  fuU  compliance  with  the  requirements 
of  tbe  statute  in  this  respect. 

The  notice  sent  to  the  overseers  of  the  poor 
of  tbe  dtfendant  town  from  the  "office  of  tbe 
overseers  of  the  poor"  of  Bangor  by  "L.  C 
Davis,  Overseer  of  the  Poor  and  Sec'y,"  ap^ 
pears  to  be  the  Inartificial  result  of  an  at- 
tempt to  adapt  the  eetatdisbed  formula  em- 
ployed In  m^lnary  pauper  cases  to  the  modi- 
fied conditions  existing  In  this  case;  and, 
while  It  is  not  to  be  commended  as  a  prece- 
dent, it  states  with  reasonable  clearness  and 
precision  all  the  essential  facts  InvcAved  In 
tbe  case,  and  leaves  no  opportunl^  for  a  mis- 
understanding respecting  its  purpose  and  ob- 
ject. It  must  therefore  be  deemed  a  anb- 
stantial  compliance  with  the  requirements  ot 
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tbe  statute.  It  l>ears  date  April  9,  ISM,  and 
appears  to  have  been  sent  after  tbe  expense 
of  commitment,  amounting  to  flSOG,  bad 
been  actually  paid  by  tbe  city  of  Bangor;  and, 
being  tbe  first  and  only  notice  sent,  It  was  ob- 
Tionsly  received  before  any  payments  had 
been  made  by  tbe  def^dant  town  on  account 
of  tbe  expenses  tbereln  said  to  bave  been  In- 
curred. Tbe  notice  Is  therefore  suffldent  to 
charge  tbe  defendant  town  for  all  sums  paid 
by  tbe  plaintiff  wltbm  three  months  prim  to 
snch  notice,  and  all  expense  subsequently 
accruing  and  paid  by  the  plaintiff  within  two 
years  after  the  cause  of  action  accrued.  Rev. 
St  c  24.  S  35;  Veazle  r.  Howland.  53  Me.  39; 
Jay  T.  Carthage,  46  Me.  357;  Bowdoinbam  t. 
PUmsbnrgt  63  Mew  497. 

Tbe  plaintiff's  right  to  reimbursement  for 
all  tbe  items  of  expense  specified  In  tbe  ac- 
count annexed  to  tbe  writ  having  been  estab- 
Lshed,  the  entry  must  b^ 

Judgment  tor  plaintiff. 


BOOTHBY  T.  BOSTON  &  M.  B.  B. 
(Sopreme  Jadidal  Conrt  of  Maine.  May  29, 
1897.) 

&i,izjt0AD — NiOLTOBNCK— Motsa  ov  IioooMonvs. 

1.  Tbe  plaintiff  reeorered  a  mdtct  npon  the 
followiog  undi^ted  &ctB:  At  the  time  of  tbe 
accideat  the  defendant  railroad  company  had  a 
Q-ain  consisting  of  a  locomotiTe  and  seTeral  flat 
ears  standing  on  its  ^::Ie,  near  a  .crossing.  The 
locoiDotiTe  was  headed  towards  the  crossing,  and 
was  distant  therefrom  about  40  feet  The  train 
waa  stationed  there  to  load  the  flat  cars  with 
logs.  The  locomotive  bad  steam  up,  as  was  neoea- 
saiy  in  order  to  quickly  move  the  train  from  time 
to  time;  but  no  steam  was  escaping.  Nei^er  the 
engineer  nor  the  fireman  was  on  the  locomotive, 
but  both  were  seated  <hi  the  bank,  same  30  feet 
distant  Tbe  plaintifTs  intestate,  riding  with 
her  bosband  in  a  wagon  behind  a  horse  aJong  a 
traveled  toad,  came  to  this  crossing,  and  8to[q;)ed 
before  passing  over.  At  this  moment  steam  sud- 
denly escaped  from  some  part  of  the  locomotive, 
msking  a  noise  that  frightened  the  horse,  which 
fan  away,  tbrowing  out  the  plaintiff,  and  inSict- 
hig  injuries  npon  her  from  which  she  afterwards 
died. 

SM,  that  whethtt  tbe  steam  escaped 
tluoo^  the  safety  valve  on  top  of  the  locomotive, 
with  a  sudden,  sharp,  snu  loud  noise  that  would 
frighten  an  ordinarily  well-broken  horse,  or  it  es- 
caped tbroQgh  the  cylinder  cocks,  making  only  a 
sliftat,  hissing  noise,  iasufflcient  to  frighten  an  or- 
dinan  horse,  were  questions  of  fact  for  the  jury, 
who  haTe  found  for  the  plaintiff  under  instructions 
Dot  complained  of.  The  court  considers  tliat  the 
evidence  is  not  imtrue. 

2.  Under  the  instructions  of  tbe  court,  the  jury 
rendered  a  spedal  flndiog  that  the  defendant  was 
hi  fault  in  not  snfflcientTy  guarding  opiinst  sudi 
an  escape  of  steam  at  that  time. 

3.  Upon  this  issue  the  jnry  found  that  the  de- 
fendant's servants,  the  engineer  and  fireman,  by 
the  exercise  of  reasonable  care,  could  have  kept 
die  steam  up  to  the  necessary  working  point 
wliile  tbe  locomotive  waa  stationary,  and  yet  pre- 
veoted  Its  sndd^  escape.  Tlie  court  considers 
that  there  is  practical^  no  evidence  that  this 
was  impossible  or  improbable.  It  'seema  probable, 
ami  the  engineer  practically  admits  it 

4.  Hdd,  that  the  defendant  was  bound  to  an- 
tiopate  that  travelers  with  teams  might,  at  any 
time,  approach  this  crossing,  and  was  bound  to  be 
mindful  of  tbe  danger  to  them  of  steam  suddenly 


escaidng  at  blgh  pressure.  alQiough  die  fee  In  the 
crossing  was  in  the  defendant,  who  had  been  un- 
able to  prevent  or  limit  travel  over  it.  but  finally 
gave  It  up,  removed  all  bars  and  otaa  obstmc- 
t]<Hi8,  put  up  the  usual  ngn  of  a  railroad  crossing, 
and  suffered  people  to  pass  freely  across  tbe  track 
without  objection. 
(OfBcial.) 

Action  on  the  case  by  Joseph  Bootbby,  ad- 
ministrator, against  the  Boston  &  Maine 
Railroad,  to  recov^  damages  for  the  death 
of  bis  wife  at  a  railroad  crossing  of  defend- 
ant There  was  a  verdict  for  plaintiff,  and 
defendant  moves  for  a  new  trial.  Overruled. 

H.  Fairfield,  Lb  R.  Moore,  and  J.  M.  Stcme, 
tor  plalntifr.   6.  OL  Teatoo,  for  defendant 

BMBRT,  J.  Tba  nndlspnted  facts  are  these: 
At  the  time  of  the  accident  the  defendant 
railroad  company  bad  a  train,  consisting  of  a 
locomotive  and  several  flat  cars,  standing  on 
Its  track,  near  a  crossing.  Tbe  locomotive 
was  beaded  towards  the  crossing,  and  vnu 
distant  therefrom  about  40  feet  Tbe  train 
was  stationed  there  to  load  the  flat  cars 
with  logs.  The  locomotive  bad  steam  up,  as 
was  necessary  In  (Hder  to  qnlckly  move  tt» 
train  from  time  to  ttane;  bat  no  steam  was 
escaping.  Neither  tbe  engineer  nor  tbe  fire- 
man was  on  the  locomotive,  but  both  won 
seated  tm  Ibe  bank,  some  80  feet  distant 

Tbe  plalntUTs  Intestate,  rtdtog  vrltb  her  bus- 
band  in  a  wagon  behind  a  horse  along  a 
traveled  road,  came  to  this  crossing,  and  stop* 
ped  before  passliv  over.  At  this  nHunent 
steam  sndden:^  escaped  from  some  part  ot 
the  locomotive,  making  a  ncdse  that  Mght- 
ened  the  borse,  which  ran  away,'  throwing 
out  tbe  plaintiff,  and  Inflicting  l^nries  upon 
Iter  from  wblcb  she  afterwards  dlod. 

Tbe  plaintiff  contended,-  and  there  was  evi- 
dence  tending  to  shtnr,  tbat  the  steam  es- 
caped through  the  safety  valve  on  tbe  top  of 
tbe  tocomotlve.  and  that  tbe  noise  was  sod- 
den, sliarp,  and  lond,  and  calculated  to 
frighten  ordinarily  well-broken  horses.  Tbe 
defendant  stoutly  cwtended  -tbat  the  steam 
escaped  tbroiq;h  the  (^nder  cocks,  land  made 
only  a  slight,  hissing  noise,-  insisDMent  to 
frighten  an  wdlnary  horse.  Tbese  are  pure 
questloiu  of  tact.  As  the  Jivy  found  for  tbe 
plaintiff  under  Inatmctions  not  complained 
of,  we  may  assume  the  facts  to  be  as  con- 
tended 1^  him  in  this  respect  Tbe  evidence 
for  tbe  plaintiff,  If  true,  fomlsbes  a  sufficient 
basts  for  tbe  verdict  on  thm  Issues,  and  we 
do  not  feel  clear  tbat  tbe  evidence  Is  tmtme. 

Tbe  jnry  fnrther  found  (the  plamtllTs  In- 
testate being  In  the  exerdse  of  due  care) 
tbat  the  defendant  was  In  fonlt  in  not  suffi- 
ciently guarding  against  BOdh  an  escape  (ff 
steam  at  that  time. 

This  flndlDg  is  sjpeciaUy  assailed,  and'  is  to 
be  reviewed. 

The  defendant's  locomotive,  wltb  all  Its 
machinery  and  appliances,  was  rightfully 
there.  The  stieom  necessary  for  Its  qnlok 
working  under  Its  load  waa  rightfully  k^ 
up  to  an  efficient  wt^dng  point  AH  noises 
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occagloned  by  tbe  necessary  and  efScIent  man- 
agemcnt  of  tbe  locomoUre  and  the  train  at 
that  time  and  place,  such  as  pumpiog  n-uter, 
emptying  cylludei's,  maintaining  pressure, 
etc.,  were  rightfully  made.  People  driving 
horses  In  that  vicinity  were  obliged  to  take 
the  risk  of  all  such  nolsea.  Whitney  t.  Bail- 
road  Co..  68  Me.  208. 

On  the  other  hand,  in  the  care  of  ita  loco- 
motives, whether  stationary,  with  steam  up, 
or  running,  tbe  railroad  company  must  bear 
In  mind  tbe  danger  to  others  from  the  noises 
caused  by  escaping  steam,  and  must  exercise 
reasonable  care  to  prevent  the  steam  escap- 
ing with  such  suddenness  and  force  as  to 
Injure  others.  While  It  may,  for  various 
purposes,  rightfully  sound  the  steam  whistle, 
no  matter  who  is  frightened,  It  should  not  do 
so  unnecessarily  In  the  vicinity  of  travelers 
with  horses.  EUU  v.  Railroad  Ca.  56  Me.  438. 

Could  the  defendant's  servants,  the  engineer 
and  fireman  of  this  locomotive,  by  the  exer- 
cise of  reasonable  care,  have  kept  the  steam 
up  to  the  necessary  working  point  with  the 
locomotive  stationary*  and  yet  have  prevented 
Its  sudden  escape  through  the  safety  valve  at 
the  time  tbe  plalntlfTs  horse  was  at  tbe 
crossing,  some  40  feet,  distant?  The  Jury 
have  found  that  they  could,  but  did  not  Is 
there  any  good  reason  for  such  a  finding 
which  could  property  Influence  reasoning 
men,  or  Is  the  finding  without  reason? 

It  appears  that  the  safety  ralve  was  set  at  150 
pounds  pressure,  while  100  pounds  pressure  was 
Bufflclent  working  pressure.  .  It  is  urged  by  the 
plalntifiF  that,  had  the  engineer  or  fireman  been 
watchful  of  the  steam  gauge,  he  could  have  seen 
the  rlsii^  pressure,  and  easily  lowered  it  be- 
fore tbe  extreme  limit  was  reached,  there  be- 
ing at  the  time  no  Immediate'  need  of  more 
than  the  ordinary  pressure.  This  seems  to 
us  very  protabl&  The  engineer  practically 
admits  It.  There  Is  practically  no  evld^ce 
of  its  Impossibility  or  Improbablll^. 

The  defendant  earnestly  c(mtends,  how- 
ever, that  It  had  no  reason  to  expect  the 
plaintiff's  Intestate  to  be  In  that  vicinity  with 
a  horse;  that  she  had  no  right  to  be  there; 
and  hence  it  was  not  bound,  as  to  her,  to 
guard  against  the  sudden  and  noisy  escape  of 
steam  through  the  saf e^  valve.  The  defend- 
ant owned  the  fee  of  Its  location.  Including 
the  crossing  and  tbe  spot  where  the  horse  took 
fright  There  was  no  regularly  located  road 
over  tbe  crossing.  But  there  bad  been  a  path 
or  road,  more  or  less  traveled  with  teams, 
before  tbe  location  of  the  railroad  across  it 
many  years  ago.  After  locating  Its  railroad 
and  purchasing  the  fee  of  the  land,  tbe  de- 
fendant tried  for  a  while  to  prevent  or  limit 
the  travel  over  the  crossing,  but  finally  gave 
It  up,  removed  all  the  bars  and  other  obstruc- 
tions, put  up  tbe  usual  sign  of  a  railroad 
crossing,  and  suffered  pec^e  to  use  the  cross- 
ing for  passing  the  track  without  objection. 
The  road  was  freely.  If  not  frequently,  used 
by  all  having  occasion. 

The  plalntUTs  Intestate,  in  undertaking  to 


pass  over  the  track  at  this  place  under  these 
circumstances,  was  not  such  an  offender 
against  tbe  law  or  the  defendant  as  to  reUeve 
the  defendant  from  the  duty  of  due  care. 
The  defendant  was  bound  to  anticipate  that 
travelers  with  teams  might  at  any  time  be 
approaching  that  crossing,  and  was  bound  to 
be  mindful  of  the  danger  to  them  of  steam 
suddenly  escaping  at  high  pressure^ 

We  must  deter  to  the  judgment  ot  the  Jury 
on  all  tbe  various  Issues  of  tast. 

Motion  overruled. 


(»  Ue.  2&fi> 

AUGUSTA  NAT.  BANK  r.  HBWIN8  et  al. 
(Supreme  Judicial  Court  of  Maine.  May  1, 

1897.) 

Bills  and  Noth— Iktirsst. 
A  promissory  note  payaWe  on  a  certain  time 
after  date,  with  interest  at  the  rate  of  9  per  cent, 
until  ^aid,  carries  Interest  at  that  rate  after  the 
matnnty  of  the  note  as  well  as  before. 
(Official.) 

Exceptions  from  Bupzeme  jndldal  court, 
Kennebec  county. 

Action  by  Augusta  Naticmal  Bank  against 
George  B.  Hewlns  and  others,  execut(»rs,  on  a 
promissory  note.  The  only  question  raised 
was  whether  or  not  the  note  bore  interest  at  & 
per  cent,  from  date  to  the  time  of  Judgment, 
or  only  to  Its  maturity.  The  presiding  JnstJee 
ruled  that  It  bore  interest  until  time  of  Judg- 
ment, and  defendant  excepted.  Exceptions 
overruled. 

B.  W.  Whltehouse  and  W.  H.  Flsbv,  fw 
plaintiff.  &  ft  L.  Tltoomb,  tor  detatdants. 

WALTON.  J.  This  is  an  action  upon  a 
promissory  note  of  tbe  following  tenor: 

2,300.  Augusta,  Maine,  June  2, 1893. 

"Six  months  after  date,  for  value  received, 
I  promise  to  pay  to  the  order  of  B.  A.  Getchelt 
the  sum  of  twenty-three  hundred  dollars,  with 
interest  at  rate  of  nine  per  centum  per  annum, 
prin^»al  and  lut^est  payable  at  ofilce  of  E. 
W,  Whltehonae,  Augusta,  Maine,  until  paid. 

"E.  A.  GetcheU." 

It  will  be  noticed  that  at  the  end  of  the  note 
are  the  words  "until  paid."  ^e  only  ques- 
tion Is  whether  these  words  carry  Interest  at 
the  stipulated  rate  (0  per  cent)  alter  the  ma- 
turl^  of  the  note  as  well  as  before.  ' 

We  think  they  do.  They  were  written  into 
the  note  for  some  purpose,  and  we  think  there 
can  be  no  reasonable  doubt  what  that  purpose 
was.  We  think  It  must  have  been  for  the  pur- 
pose of  guarding  against  that  very  construc- 
tion of  the  note  for  which  tbe  defendants  now 
contend.  It  had  already  been  decided  that 
without  these  words  such  a  note  would  draw 
tbe  stipulated  Interest  till  maturity,  and  only 
t3ie  legal  rate  of  Interest  (6  per  cent.)  there- 
after. Eaton  T.  Bolsaonn9.ult  67  Me.  640.  We 
think  It  was  to  guard  against  this  result  that 
the  words  "until  paid"  were  Inserted  In  the 
note  now  under  consideration.  True,  the 
words  "until  paid"  are  separated  trom  the  in- 
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tenst  clause  by  a  clBnse  naming  the  place  of 
pajment  of  the  note;  bot  we  do  not  think  this 
•qnratlon  destroys  the  effect  of  the  words,  or 
leaves  their  meaning  at  all  doabtfnl. 

Such,  In  effect,  was  the  ruling  In  the  court 
below,  and  It  Is  the  opinion  of  the  law  court 
that  the  ruling  was  correct 

ExceptloDS  OTerruIed. 


(HH«L  ») 

DUDLEY      POLAND  PAPER  00, 
(Suioeme  Jndldal  Court  of  Maine.   May  8, 
1897.) 

8*i.«»— Assuwpsrr— Dbcl*ratioii— Btidbsci— 

BXCLOSIOX. 

LWhen  goods  are  sold,  to  be  delivered  at  a 
place  named  at  a  future  time,  and  before  de- 
llTpry  th^  are  accidentally  lost  or  destroyed,  the 
iom  falls  tu>oD  the  buyer  if  at  the  time  of  the  loss 
the  title  had  passed  to  him;  othowise  the  seller 
most  bear  the  loss. 

2.  When  the  writ  contains  a  count  on  an  ac- 
eooDt  annexed,  in  which  the  Tarious  kinds  of  goods 
md  for  are  accuratdy  spedfled,  hdd,  that  such 
t  fonn  of  declaring  is  sufficient  when  the  goods 
Mdd  have  been  delivered,  4nd  by  the  terms  of  the 
■le  the  price  of  the  goods  was  to  be  paid  in  money. 
When  the  price  of  goods  sold  is  to  be  paid  other- 
irlw  than  m  money,  a  spedal  oonnt  is  necessary. 

3.  When  the  defradant's  request  for  an  instmc- 
tScD  is  equivaleDt  to  a  nonsuit,  the  court  may 
pnmeriy  withhold  the  instmctlon. 

4.  A  postponement  of  the  admission  of  evidence 
dining  a  trial,  by  order  of  the  court,  b  not  an  ex- 
dosion,  wbeu  Its  adnUsslbility  is  reserved  for  fur- 
ther consideration.  If  such  testimony  is  not  of- 
fered again,  and  the  attention  of  tlte  court  is  not 
called  again  to  it,  an  excwtion  will  not  be  sus- 
tained on  tin  groiuids  that  It  was  excluded. 

(OffldaL) 

Exceptions  from  supreme  Judicial  court,  Ox- 
ford coun^. 

AssumpBlt  by  Ansel  Dudley  against  the  Po- 
land Paper  Company  for  the  value  of  poplar 
pulp  wood,  which  the  plaintiff  agreed  to  sell 
the  defendant  and  dellTer  In  the  Androscog- 
tin  rlrer.  There  was  a  Judgment  for  plain- 
tiff, and  defendant  excepts,  and  mores  fo^  « 
new  triaL  Overruled. 

The  declaration  contained  an  account  an- 
nexed, the  money  coonta,  and  a  count  for 
goods  bargained  and  sold. 

A  principal  goestlon  In  controversy  was  as 
to  the  precise  time  when  the  title  to  the 
palp  wood  passed  from  the  plaintiff  to  the 
defendant  The  court  submitted  thla  ques- 
tlon  to  the  Jory  with  full  Instructions,  and 
stated  to  the  Jtur  in  the  beginning  the  fol- 
lowing: "If  It  passed  when  It  was  surveyed 
m  the  banks  of  the  tributaries  of  the  Andros- 
coggin, then  a  Tery  Important  balance  would 
be  found  due  the  plaintiff.  .  If,  on  the  other 
hand,  that  title  did  not  pass,  under  the  mutual 
understanding  and  Intention  of  the  parties, 
mta  the  wood  was  delivered  In  the  Androe- 
coggln  rlrer,  then  a  very  different  balance 
vonid  be  found  due,  If  anything,  to  the  plain- 
tiff. So  one  of  the  principal  questions,  per- 
haps the  principal  question,  Involved  here  la 
what  was  the  real  Intention  of  the  parties  In 
nlatUm  to  the  passing  of  the  tlUe  flrom  the 


plaintiff  to  the  defendant  company  ot  that 
pulp  wood  in  the  spring  of  1885." 

Th6  plaintiff  claimed  that  the  title  to  the 
poplar  wood  passed  to  the  defendant  at  the 
time  of  survey  on  the  banks  of  the  streams 
tributary  to  the  Androscoggin  river.  The 
defendant  claimed  that  the  title  did  not  pass 
nntll  the  poplar  wood  was  delivered  In  the 
Androscoggin  river. 

The  defendant  requested  the  following  In- 
structions, among  others,  which  the  presid- 
ing Justice  declined  to  give:  <1)  In  this  ac- 
tion plaintiff  can  recover  no  part  of  the  con- 
tract price.  (2)  Plaintiff  can  recover  none 
of  the  advance  money  mentioned  In  the  con- 
tract. (S)  Plaintiff  can  recover  for  only  the 
exact  number  of  cords  of  poplar  actually  re- 
ceived 1^  the  defendant  during  the  spring 
and  fan  of  18%.  (4)  Plaintiff  cannot  recover 
from  the  defendant  the  price  of  the  value  of 
the  poplar  left  in  the  tributaries  on  the  An- 
droscoggin river  In  iSOS.  <S)  Plaintiff  cannot 
recover  of  the  defendant  for  the  poplar  that 
was  not  driven  Into  the  Androscoggin  river 
before  the  fall  of  1895.  <6)  To  constltnte  a 
delivery  of  the  poplar  mentioned  In  the  con- 
tract, within  the  terms  thereof,  It  most  have 
been  delivered  In  the  Androecofi^n  river  In 
the  spring  of  180S,  etc. 

^e  Instructions  touching  these  questions 
given  to  the  Jury  by  the  presiding  Justice,  and 
to  which  no  exertion  was  taken,  were  fall 
and  elaborata 

J.  8.  Wright  and  J.  P.  Swaa^,  for  plain- 
tiff. W.  H.  Payson.  H.  B.  Virgin,  and  a 
H.  Hersey*  tot  defendant 

WALTON,  J.  When  goods  are  sold  to  be 
delivered  at  a  place  named  at  a  future  time, 
and,  before  delivery,  they  are  accidentally 
lost  or  destroyed.  It  often  becomes  a  dUAcult 
question  to  determine  whether  the  buyer  or 
tbe  seller  must  bear  the  loss.  If  at  the  time 
of  the  loss  the  title  had  passed  to  the  buyer, 
he  must  bear  the  loss;  otherwise  the  seller 
must  bear  the  loss.  Bat  In  many  cases  it  is 
extremely  difficult  to  determine  whether  or 
not  the  title  had  passed  to  the  buyer. 

This  Is  such  a  case.  The  plaintiff  agreed 
to  furnish  the  defendant  with  a  large  quan- 
tity of  pulp  wood,  to  be  delivered  Into  the 
Androscoggin  river  during  the  spring  of  1896, 
and  a  large  quantity  was  so  delivered.  Bat 
some  of  the  which  had  been  surveyed 
remained  upon  the  banks  of  streams  leading 
Into  the  Androscoggin  river,  and  the  next  fall 
or  winter  were  carried  out  to  sea  by  a  fresh- 
et and  were  lost  The  qu^tton  Is  whether, 
under  the  circumstances  disclosed  by  the  evi- 
dence, the  plaintiff  or  the  defendant  must 
bear  this  loss.  The  plaintiff  claimed  in  his 
writ  that  there  was  due  him  a  balance  of 
$2,005.25.  He  obtained  a  verdict  for  $069.38. 
How  the  Jury  reached  this  result  we  do  not 
know.  Perhaps  they  thought  it  would  be 
equitable  to  apportion  the  loss.  One  of  the 
qnestlona  is  whether  this  verdict  Is  so  ckarly 
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wrong  as  to  require  xm  to  Bet  it  asli3e  and 
gi-act  a  new  trial.    We  do  not  think  It  is. 

The  defendant  insists  tliat  the  form  of  the 
action  is  such  that  the  plaintifC  should  not  be 
allowed  to  recover.  We  thintc  the  form  of 
the  action  is  well  enough.  The  writ  contains 
a  count  on  an  account  annexed,  in  which  the 
vai'lous  lots  of  logs  sued  for  are  accurately 
specified.  Such  a  form  of  declaring  is  suffi- 
cient when  the  goods  sold  have  Ijeen  dellT* 
ered,  and  by  the  terms  of  the  sale  the  price 
of  the  goods  was  to  he  paid  in  money.  When 
tlie  price  «f  the  goods  sold  Is  to  be  paid 
otherwise  than  in  money,  then  a  special 
cotmt  is  necessary.  But  when,  as  in  this 
case,  the  plaintiff  claims  that  the  goods  have 
been  delivered,  and  the  price  Is  payable  In 
money,  a  count  on  an  accotmt  annexed  is 
sufficient  This  mode  of  declaring  has  long 
lieen  sanctioned  in  this  and  other  states,  and 
its  sufficiency  in  a  case  like  this  cannot  now 
be  questioned.  Cape  Elizabeth  t.  Lom- 
bard, 70  Me.  396. 

We  think  the  defendant's  requested  In- 
stroctions  were  properly  withheld.  If  they 
had  been  given,  the  effect  would  have  been 
equivalent  to  a  nonsuit  We  think  the  evi- 
dence was  such  as  to  Justify  submitting  the 
case  to  the  Jury;  and,  as  already  stated,  we 
do  not  think  their  verdict  is  so  clearly 
.wrong  as  to  require  us  to  set  It  aaiae. 

Tbe  defendant  claims  that  evidence  was  im- 
properly excluded.  The  record  fails  to  show 
that  the  evidence  referred  to  was  excluded. 
Its  admissibility  was  only  reserved  for  fur- 
ther consideration,  and  it  was  not  again  of- 
fered. What  took  place  was  this:  John 
Reed,  a  witness  for  the  plaintiff,  was  asked 
on  cmss-examlnatlon  to  state  whether  It  was 
the  custom  on  Swfft  river,  and  wherever  he 
had  driven,  before  putting  wood  into  the 
streams  to  drive,  to  know  whether  the  booms 
at  the  place  of  destination  were  out  or  not 
The  plalntifF's  counsel  objected,  and  the  court 
said:  "Omit  that  for  the  present"  The  de- 
fendant's counsel  then  put  substantially  the 
same  question  In  another  form,  and  the  court 
said:  "If  that  becomes  material,  you  may 
recall  him;  I  will  save  your  rights  In  the 
matter."  And  later  in  the  trial  the  court 
allowed  the  defendant  to  introduce  evidence 
of  the  custom  referred  to,  and  Mr.  Beed  was 
again  put  upon  the  stand,  but  the  question 
was  not  again  asked  him.  The  right  to 
again  offer  the  testimony  of  Mr.  Reed  upon 
the  point  was  reserved  to  the  defendant,  and 
Mr.  Beed  was  again  upon  the  stand,  and  the 
defendant  had  an  opportunity  to  again  offer 
his  testimony  In  relation  to  the  custom;  and, 
If  the  defendant  had  again  offered  It  we  can- 
not entertain  a  doubt  that  It  would  hare  been 
received. 

But  we  rest  onr  decision  upon  the  ground 
that  a  postponement  is  not  an  exclusion;  that 
when  the  admissibility  of  evidence  is  reserved 
for  farther  consideration,  and  it  is  not  again 
offered,  and  the  attention  of  the  court  is  not 
again  called  to  It,  an  etxceptlra  cannot  be 


sustained  on  the  ground  that  it  was  exclud- 
ed. We  hold  that  In  such  cases  postpone- 
ment la  not  exclusion,  and  cannot  be  u  treat- 
ed. 

Motion  and  exceptions  overruled. 


(90  He.  281) 
STATE  V.  MAINE  CENT.  R.  CO. 
(Supreme  Jodicial  Court  of  Maine.  May  11, 
18970 

Railroads — Dbath  sr  WKOKoroi.  Aot — Bbhbdt 
— Civiii  Action. 

1.  An  indictment  against  a  railroad  corpora- 
tion for  negligently  cauiiing  the  death  of  a  per- 
son 1b  do  longer  maintainable.  The  remedy  la 
DOW  by  a  civil  suit  for  damages. 

2.  Held^  that  the  statute  of  1891  (chapter  124) 
supersedes  and  abrogates  the  remedy  by  indict- 
ment in  all  eases  for  whidi  it  provides  a  remedy 
by-  a  ciTil  action. 

(Official.) 

Bxceptions  from  snpreme  Judicial  court 
Sagadahoc  connty. 

The  Maine  Central  Railroad  Company  was 
indicted  tot  the  death  of  <me  Brown,  killed  Oc- 
tober, 1883.  Under  Her.  St  c.  SI,  S  68.  de- 
fendant demmred  on  the  ground  that  such 
statute  was  i^>ealed  Implication  by  chap- 
ter 124,  St.  1891.  The  demurrer  was  over- 
ruled, and  defendant  excepted.  Exceptions 
sustained. 

Grant  Rogers,  Oo.  Atty.,  H.  M.  Heath,  and 
a  li.  Andrevirs;  for  the  State.  O.  D.  Bakw 
and  F.  L.  Staples,  for  defendant 

WALTON,  J.  The  question  Is  whether  the 
act  of  1891  (cli^ter  124),  giving  a  remedy  by 
civil  action  for  an  Injury  causing  death,  sa- 
perseded  the  previously  ftriaHng  remedy  by 

Indictment 

We  think  It  did.  The  remedy  by  indictment 
was  always  regarded  as  anomalous  and  Incon- 
gruous. It  was  essentially  a  dvll  suit  prose- 
cuted for  the  ben^t  of  private  parties;  but 
criminal  in  form,  and  prosecuted  at  the  public 
expense.  In  some  particulars  It  was  subject 
to  the  rules  of  the  criminal  law,  and  In  others 
it  was  governed  by  rules  applicable  only  to 
clvU  suits.  It  was  appUcaUe  to  only  a  small 
class  of  cases,  leaving  other  injuries  of  a  simi- 
lar character  unprovided  for.  We  think  tbe 
act  of  1891  (chapter  124)  was  Intended  to  rem- 
edy these  evils;  that  the  purpose  of  the  legis- 
lature was  to  provide  a  more  appropriate  rem- 
edy, and  extend  Its  application. 

The  act  of  1891  (chapter  124),  after  describ- 
ing the  nature  of  the  injuries  for  which  re- 
dress is  to  be  had,  then  declares  that  in  "every 
such  case"  the  remedy  shall  be  by  an  actioxa. 
for  damages.  This  language  clearly  Includes 
the  cases  in  which  Indictments  had  before 
been  maintainable;  and,  if  the  new  remedy 
does  not  supwsede  the  old  one,  two  conflictias 
remedies  will  exist  for  one  and  tbe  same  class 
of  Injuries.  It  is  Impossible  to  believe  that 
the  legislature  Intended  such  a  result  Ai&<3 
our  conclusion  is  that  the  act  of  1891  (chapter 
124)  adpersedeA  and  abrogates  the  remedy  fagr 


Digitized  by 


Google 


aUDBBN  KORTEB. 


169 


Indictment  in  all  cases  for  which  It  provides 
a  remedy  by  a  civil  action;  and  that  an  Indict- 
ment against  a  railroad  corporation  for  negli- 
gently causing  the  death  of  a  person  is  no 
longer  maintainable;  that  the  remedy  Is  now 
by  a  clTll  suit  for  damages;  and,  consequent- 
ly, that  the  Indictment  In  tbis  caae  cannot  be 
snstained. 
Bxc^ttons  sustained. 


tNUe.  X») 

OLIDDEN  T.  KOBTSB  et  aL 
(Aorcme  Jnffidal  Oonrt  ot  Maine.  Hay  1% 
1697.) 

TmooB  AMD  FuKOHASBn— Spboifio  Fbsforkanob. 

L  To  Joatify  the  court  ritting  hi  equity  to  com- 
pel epedfic  performance,  and  compel  a  defendant 
to  make  a  conveyance,  the  plaintiff  must  ahow 
diat  be  has  a  clear  title  to  the  conveyance  prayed 
tor.  A  doabtfal  or  contingent  title  is  not  snfH- 
dent;  it  most  be  a  complete  and  perfected  title. 

2.  ffeifjj  that  the  plaintiff  does  not  have  such  a 
title.  His  right  to  the  conveyance  prayed  for 
depended  apon  the  happening  of  a  futnre  event, 
ud  the  event  has  not  happened. 

3.  The  language  of  the  bond  for  a  deed  held  by 
tbe  plaintiff  was  this:  "The  deed,  at  the  end  of 
one  year  from  date,  to  be  given  at  the  request 
of  the  said  John  8.  Glldden  [the  obligee],  pro- 
Tided  the  said  Jones  and  Glidden  agree."  Tlie 
obligor  Jones  died  within  the  year,  and  the  agree- 
ment and  the  demand  for  a  deed  were  never  made. 
HtU,  that  the  ri^t  to  the  deed  «as  contingent. 
It  depended  upon  the  happening  of  a  fntrue  event, 
—an  event  which  might  or  might  not  happen;  and 
nidi  a  right  is  contlngenL  If  the  event  happened, 
the  right  is  perfected;  If  It  does  not  happen,  the 
right  remains  Impafect 

(OffidaL) 

Report  from  supreme  judicial  court,  Knox 

county. 

BUI  by  John  S.  Glldden  against  LIzzett  Kor^ 
ter  and  Etta  Glldden,  as  heirs  of  Sarah  J. 
Jones,  deceased,  for  specific  performance. 
Submitted  on  report  Bill  dismissed. 

"Enow  all  mm  by  Uiese  presents,  that  I. 
Santa  J.  Jones,  ot  Washington,  In  the  county 
of  Knox,  stand  firmly  bound  and  obliged  unto 
Jobn  S.  Glldden,  his  heirs  and  assigns,  In  the 
mm  of  one  thousand  dollars,  to  the  payment 
at  which  I  bind  myself  and  my  heirs  firmly 
by  thrae  presents. 

"Sealed  with  my  seal,  and  dated  the  ^r- 
entti  day  of  August,  A.  D.  1803. 

condition  of  this  obligation  Is  such 
that  whereas  the  said  Sarah  J.  Jonra  has  this 
derentb  day  oC  Aognst,  A.  D.  1893,  agreed 
to  deed.  In  one  year  from  date,  the  land  deed- 
ed to  h«  by  Nancy  Trlbou,  May  19, 1888,  and 
recorded  In  Knox  Re^stry  of  Deeds,  Book 
75,  page  580,  to  which  r^erence  may  be  had 
for  a  more  particular  description.  Also  at  her 
death  that  all  personal  property  which  she 
may  die  possessed  to  be  the  sole  property  of 
tbe  said  Jobn  S.  Glldden.  The  deed  at  the 
end  of  one  year  from  date  to  be  given  at  tbe 
request  of  «Lid  John  S.  Glldden,  provided  .the 
said  Jones  and  Glldden  agree.  The  said  Glld- 
dea.  or  his  heirs  shall  well  and  truly  support 
the  said  Sarah  3.  Jones  at  her  house  in  Wash- 
ington, meaning  the  Jones  house;  provide  bet 


with  suitable  clothing  and  food,  care  In  siijk- 
ness,  medicine,  and  medical  attendance.  The 
said  Glldden  to  pay  all  taxes  legally  assessed 
upon  said  property.  Tbe  said  Jones  to  have 
the  use  of  the  front  room  In  tbe  chamber  and 
front  room  below,  fronting  the  hotel.  Tbe 
main  travel  in  and  out  of  said  house  by  said 
Inmates  to  be  from  the  back  or  rear  door. 

"The  said  Glidden  to  keep  said  buildings  in 
good  repair.  The  said  Glidden  to  furnish  said 
Jones  a  suitable  teqm  to  ride  on  suitable  occa- 
sions. 

"Now,  l;r  the^said  John  B.  Glidden  shall  well 
and  truly  perform  all  the  cmdltions  set  forth 
in  the  fcffegoing,  then  this  bond  shall  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

"Sarah  J.  Jones.  [Seal.] 

"Signed,  sealed,  and  delivered  In  presence  of 
li.  M.  Staples." 

T.  P.  Pierce,  for  plalntlfl.  O.  B.  &  A.  & 
Llttlefl^  for  defendant  Llzsett  Korter. 

WALTON,  J.  This  is  a  suit  in  equity.  Tbe 
plaintiff  says  that  In  consideration  of  an  agree- 
ment on  bis  part  to  support  one  Sarah  J. 
Jones,  she  agreed  to  convey  to  talm  her  real 
estate,  and  that  at  her  death  he  should  have 
all  of  her  personal  property,  and  that  she  died 
without  having  conveyed  her  real  estate  to 
him;  and  he  prays  that  her  two  danghters, 
who  are  her  only  betrs,  and  one  of  whom  is 
his  own  wife,  may  be  compelled  to  make  the 
conveyance.  His  wife  does  not  resist,  but  the 
other  daughter  (Mrs.  Korier)  does. 

There  Is  no  doubt  of  tbe  power  of  the  court 
to  make  such  a  decree,  but  to  Justify  Its  ex- 
ercise the  plaintiff  must  show  that  be  has  a 
clear  title  to  the  conveyance  prayed  for.  A 
doubtful  or  a  contlngeut  title  Is  not  sufflci«it. 
It  must  be  a  cmnplete  and  perfected  title. 

We  do  not  think  the  plaintiff  has,  or  ever 
had,  such  a  title.  Hla  right  to  the  conveyance 
prayed  for  was  contingent  at  the  beginning, 
and  It  has  never  been  perfected.  Hla  right 
to  the  conveyance  prayed  for  d^nded  upon 
tbe  happening  of  a  future  erent,  and  the  erent 
has  not  happened. 

The  contnict  on  which  tbe  plaintiff  relies  Is 
found  In  the  conditions  of  a  bond  glvai  by 
Ura.  Jones  to  htm.  Tbe  contract  Is  yeey  im- 
perfectly  .stated,  and  It  Is  not  free  from  am- 
biguity. But  we  Infer  from  the  language  nsed 
that  Mrs.  Jtmes,  at  least,  and  p«rtiape  the 
plaintiff,  were  appr^enslve  that  they  might 
not  be  able  to  live  together  pleasantly;  for  It 
was  stipulated  that  the  deed  to  the  plaintiff 
should  not  be  given  tin  the  explnutton  of  a 
year,  uid  that  It  should  not  then  be  c^ven  un- 
less they  should  be  able  to  agree,  ^e  lan- 
guage ot  tbe  bond  Is  this:  "Tbe  deed,  at  the 
end  ot  one  year  from  date,  to  be  given  at  the 
request  of  the  said  John  S.  Glldden,  provided 
the  said  Jones  and  Glidden  agree." 

It  Is  plain,  therefore,  that  tbe  right  to  a 
deed  was  contingait  It  depended  upon  tbe 
happening  of  a  future  event,— an  event  which 
might  or  might  not  happen.  Such  a  right  is 
contingent  If  the  event  happens,  the  right 
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11  perfected;  If  ft  does  not  h^ipen.  the  rWit 

remains  Imperfect. 

In  this  case  the  event  did  not  happen.  Mrs. 
Jones  died  within  the  year.  She  lived  with 
the  plaintiff  only  three  months,  tit  the  end  of 
which  time  she  died  of  pneumonia,  having 
been  sick  only  eight  days.  The  year's  test 
was  cut  short,  and  the  agreement,  and  the  de> 
mand  for  a  deed,  which  were  necessary  to 
complete  the  plaintiff's  right  to  a  conveyance, 
were  never  made.  No  obligation  rested  upon 
Mrs.  Jones  at  the  time  of'  her  death  to  make 
the  conveyance  prayed  for,  and  of  course  no 
such  obligation  descended  to  her  h&n. 

The  support  fumlsbed  Mrs.  Jones  was  In 
hec  own  house.  She  did  not  go  to  the  plaln- 
tUTs  hOQse;  he  moved  Into  her  house.  And 
the  ^Intlff  concedes  that  the  eaare  expenm 
Incurred  him  for  h«  support,  Indodlng  her 
doctor's  bill,  in  addition  to  her  seat  at  his 
table,  would  not  exceed  $40  or  $60.  He  had 
the  use  al  hts  furniture  and  her  carriages,  and 
since  ha  death  he  has  retained  the  possession 
of  her  fondtnre,  and  his  «ife  has  dataned  the 
right  to  dlQiose  of  her  mother's  clothing,  and 
die  has  sold  one  article  of  It  (a  fur-Uned  cape) 
for  $22.  Mrs.  Jones  1^  about  $250  In  a  sav- 
ings bank,  and  the  plaintiff  has  kept  the  sav- 
ings bank  book.  Sarely,  the  balance  due  the 
plaintiff,  if  anything,  upon  a  quantipn  meruit, 
most  be  rtsry  small.  His  own  wife  Is  one  of 
the  two  heirs  of  the  deceased,  and,  of  course. 
Inherits  one-half  of  her  eat&te;  and  It  seems 
to  the  court  that  It  would  be  very  harsh  In- 
deed to  compel  the  other  daughter  (Mrs.  Kor- 
ter)  to  cmvey  her  Interest  In  her  mother's  real 
estate  to  the  plaintiff  upon  a  claim  so  weak, 
and  the  court  dedlnes  to  do  It  BUI  dlsmtos- 
ed,  wtth  costs  for  Mrs.  Korter. 


<I0  He.  Xm 


STATE  T.  HBBSOBC. 


CBupreme  Judidal  Court  of  Maine.  May  IS, 
1807.) 

ASBADUr  —  PRMSUHPTION  —  BviDmCB  —  OBIHINIL 

Law— FRAonoa 

1.  The  supoior  court  for  Kennebec  county  has 
authority,  by  section  76,  c.  77,  Bev.  St.,  to  order 
that  a  certified  copy  of  a  bill  of  exceptions  taken 
in  a  criminal  case  hi  that  court,  together  with 
the  written  argument  of  counsel,  be  transmitted 
within  80  days  from  the  date  of  the  order  to  the 
dUef  Jnstice,  for  a  decision  of  the  same  by  the 
law  court;  mere  being  no  ruling  that  the  excep- 
tions are  frivolous,  or  intended  tor  dday. 

2.  A  pliotograpb,  like  a  plan  or  other  ricture,  if 
its  CMTeetueas  be  pEoved,  nuur  be  used  In  a  trial 
befbte  a  Jury  to  ilhutrate  the  erldaioe  in  the 


8.  The  statntray  term  of  assault  with  Intent 
to  commit  manslaoghter  means  an  assault  with 
an  intent  to  commit  an  act  which,  if  committed, 
would  constitute  the  offense  of  manslaughter. 

4.  The  presumption  that  a  person  intends  the 
natural  conseqaences  of  hla  act  does  not  apply 
In  a  case  where  Uie  circumstances  show  that  a 
tespondent  threw  a  rock  at  a  complainant,  and 
missed  hitting  him.  In  such  case  he  intended  one 
act,  and  accidentaUy  committed  another,  the  pre- 
sumption being  thereby  negatived. 

(Official.) 


Exceptions  from  si^erltv  court,  Kennebec 

cotmty. 

John  Honom  was  convicted  of  assault,  and 
accepted.   Exceptions  overruled. 

O.  W.  Heselton,  Go.  Atty.,  for  the  State.  S. 
8.  Brown,  Jos.  WlllianuKHi,  Jr.*  and  L.  A.  Bur 
Mgb,  for  defendant 

PETBRS,  a  J.  The  counsel  for  the  respond- 
ent energetically  protest  against  the  order  of 
the  superior  court  of  Kennel>ec  county  that 
these  exceptions  be  argued  In  writing,  and  that 
the  arguments  be  transmitted  to  the  chief  Jus- 
tice of  this  court  within  80  days  after  the  date 
of  such  order.  There  being  no  ruling  or  sng- 
gestlon  that  the  exceptions  are  frivolous,  or  In- 
tended for  delay,  we  do  not  perceive  why  the 
Judge  of  that  court  may  not  make  such  an  or- 
der by  virtue  of  the  power  conferred  on  him 
by  section  76  of  chapter  77  of  the  Revised 
Statutes,  relating  to  procedure  In  the  auperlor 
courts  of  the  state.  That  section  provides  that 
"all  exceptions  arising  within  the  exclusive 
Jurisdiction  of  either  of  said  superior  courts 
may  be  certified  at  once  to  the  chief  Justice  of 
ttie  supreme  Judicial  court,  and  shall,  when  so 
certified,  be  argued  in  writing  on  both  sides 
within  thirty  days  thereafto*,  unless  the  time 
for  good  cause  be  extended  by  the  Judge  of 
said  court"  This  seems  to  be  a  general  pro- 
vision applicable  to  dvU  and  criminal  cases 
alike.  We  think,  however,  that  this  discre- 
tionary power  of  the  Judge  should  be  sparing- 
ly exercised  In  important  criminal  cases,  for 
the  reason  that  the  order  deprives  a  respond- 
ent of  the  privilege— which  be  may  consider 
very  valuable— of  discussing  his  case  before 
the  court  of  last  resort  In  open  session.  An- 
ciently, personal  presence  of  the  accused  was 
considered  an  Indispensable  necessity  in  all 
the  stages  of  a  trial  until  the  final  result 

Oomplaint  is  made  by  the  respondent  that  a 
photograph  of  the  room,  and  fixtures  therein, 
in  which  the  assault  was  alleged  to  have  been 
committed  by  the  respondent  was  admitted  in 
evidence.  The  correctness  of  the  photograph 
was  certified  to  by  witnesses,  and  the  Jury  vis- 
ited and  Inspected  the  room  for  themselves. 
The  defense  bad  the  same  opportunity  that 
the  government  had  to  ascertain  how  closely 
and  correctly  the  picture  represented  the  ap- 
pearance of  the  room.  It  seems  to  us  the  crit- 
icisms by  the  defense  are  not  well  founded. 
Any  plan  or  picture  may  be  admitted.  In  the 
discretion  of  the  court,  in  Illustration  or  ex- 
planation of  the  testimony  Introduced  at  a 
trial,  and  many  courts  have  so  decided  the 
qaeatlon. 

The  accusation  against  the  respondent  is  that 
he  assaulted  the  complainant  by  throwing  a 
rock  at  bis  head  while  the  latter  was  standing 
behind  the  counter  of  an  hotel  office,  and  that 
the  rock  missed  his  head,  striking  against  a 
key  rack  or  board  just  out  of  range  with  hla 
head.  A  specious  contention  was  set  np  at  the 
trial  by  the  defense  that,  on  the  principle  that 
a  person  Is  presumed  to  intoid  the  probable 
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coDseqnences  of  Us  act,  tbe  resposdart  dMmld 
be  presumed  as  Intending  to  miss  ttae  complaln- 
ut.  and  not  to  hit  blm.  Tbe  judge,  correctly 
mled,  we  think,  that  the  principle  Invoked  by 
the  defoise  does  not  apply  where  a  criminal 
act  was  Intended,  but  not  accomplished.  HhQ 
maxim  appealed  to  Is  not  of  nnlTersal  appU- 
catkwu  A  person  does  not  Intend  to  do  an  act 
unlnientiooally.  It  would  lead  to  tbe  absurd 
pKq;)08ltlon  of  saying  that  If  a  man  intended 
to  hart  another,  but  acddentaUy  hurt  hlmsdf, 
Instead  of  the  other  penon,  he  consequently 
bitended  to  hurt  himself.  Anything  d(me  acci- 
dmtally  cannot  be  done  Intentionally.  Had 
the  respondent  hit  a  person  standing  where  tbe 
bey-board  was.  although  be  aimed  bis  rock  at 
the  bead  of  fbe  complainant,  and  there  were 
SD  indictment  against  him  for  an  assault  on 
iodt  oOier  peratm,  then  tbe  presumption  In- 
Toked  here  woold  be  applicable.  State  y.  GU- 
man,  60  Me.  168.  In  ftict  there  Is  no  such  le- 
gal presmnptlon.  It  Is  merdy  a  itresumptlon 
of  fitct  which  the  law  sometimes  sanctions  or 
tppravnB,  or  allows  a  Jnry  to  act  upon;  and 
the  admission  that  it  la  an  inference  of  fact, 
and  not  of  law,  proves  that  Its  at^Icatlon  de- 
pends cm  varying  circumstances.  Wbart.  Cr. 
Bv.  (8th  Bd.)  }  734,  and  foUowing  sections. 
It  la  urged  that  the  terms  an  assault  with 
tateot  to  ramimit  mmrder,  or  to  commit  man- 
danghtcr,  are  Hloslcal,  and  not  InteUigibie  to 
fommon  minds.  But  we  thhik  tbe  difficulty 
Hatcppem  irtien  accompanied  with  the  ex- 
planatlffia  that  an  assault  of  tiiat  kind  means 
wltti  ttae  Intention  to  commit  such  criminal 
acta  as  woold,  whm  committed,  amount  to 
tbe  one  crime  or  the  othor.  It  is  not  to  be 
supposed  that  any  criminal  really  appreciates 
la  his  own  mind,  when  medltatinK  the  com- 
mlsskm  of  crime,  the  oact  degree  of  the  of- 

'  Dense  be  may  be  guilty  of,— whether  murder 
itt  tbe  tint  or  second  degree  or  manslaughter, 
—and  that  can  only  be  determined  by  the  re- 
sult itf  bis  arimlnal  act;  and  here  It  Is  where 
tbe  presumption  befm  discussed  has  an  appli- 
cation, and  where  a  fnry  woold  be  authorized 
to  say  Siat  be  Intended  to  do  tin  particular 
act  actually  done  him. 

■  BKOcvtkma  overruled. 


DIBBI^  et  al.  v.  DEERFIBLD  RIVER  CO. 
(Sopreme  Court  of  YermoDt.   BeDnington.  July 
81.  1S97.) 

Vbnuob  ahd  Fobchasbr— Assumpsit— Plus— 

BsPLICATtON. 

Lbi  apedsl  aasnmp^,  on  auctions  tbat 

ptaintifh  contracted  to  convey  to  defendant  by 
quitclaim  deed  certain  land  in  their  posBession  to 
which  they  had  color  of  title,  and  that  they  had 
lendered  the  deed  thereof,  whicb  had  been  accept- 
ed, bat  the  conaideratlon  not  paid,  five  pleaa  were 
filed,  four  of  Uim  denying  possession  of  Ute  lands 
by  plaintiffs,  as  weQ  as  any  Interest  or  title  to 
them,  while  tbe  other  denied  tbe  acceptance  by  de- 
fendant of  tbe  deed.  Bdd,  that  the  fonr  pleaa 
w«re  good,  bnt  the  other  insnfflcient. 

2.  To  the  above  pleas  a  general  replication  was 
filed,  denying  "eadi  and  every  material  fact"  in 
oleas.    Held,  that  tbe  replication  was  bad 

dtlA^U 


for  dnpUdty,  not  onnlBg  within  the  exception 
provided  for  by  Y,  S.  1 1161,  which  allows  a  gen- 
eral replication  only  to  pleaa  In  confession  and 

avoidniice. 

3.  Upon  above  allegations,  a  plea  that,  altboogh 
the  defendant  took  possession  of  the  land,  he  old 
so  under  another  deed,  conveying  an  Intoest  ad- 
verse to  that  of  plaintiaa.  is  not  a  plea  in  confes* 
don  and  avoidance,  wlthm  said  ezcepticni. 

B3H»pti«i8  fnwi  Bennlngtm  ooon^  ooort; 
TboaxpaoDt  Judge. 

Special  assumpsit  l^y  Dibble  ft  Canedy  against 
tbe  Deerfldd  Blver  Company.  A  demurrer  to 
(be  replication  was  overmled.  and  tbe  cause 
passed  to  tbe  supreme  court  oa  defendant's  el- 
ections before  final  judgmoit  Reversed. 

Henry  A.  Harman.  for  plaintiffs.  Qiarles  S. 
Chase  and  Batdidder  ft  Bates,  for  defendant 

MTJNSON,  J.  It  Is  alleged  in  both  special 
counts  tbat  tbe  plaintiffs  were  possessed  of  a 
certain  parcel  of  land  nnder  color  of  title  de- 
rived from  a  certain  warranty  deed,  and  that, 
in  consideration  of  tbelr  undertaking  to  exe- 
cute to  the  defendant  a  quitclaim  deed  convey- 
ing all  tbelr  right,  title,  mterest,  and  estate  In 
and  to  said  parcel,  and  to  forward  tbe  same 
to  tbe  .Wilmington  Savings  Bank  for  the  de- 
fendant, tbe  defendant  undertook  to  accept  said 
deed,  and  pay  a  specified  sum  for  such  right, 
title,  Interest,  and  estate,  and  tbat  tbe  plaintiffs 
did  execute  such  a  deed,  and  d^vered  tbe 
same,  as  required,  and  tbat  the  defendant, 
with  knowledge  of  these  facts,  took  possession 
of  said  land.  In  tbe  first  count  It  is  all^^ 
tbat  the  defendant  wotUd  not  accept  tbe  deed, 
nor  pay  for  the  Interest  conveyed.  In  tbe  sec- 
ond count  an  acceptance  of  tbe  deed  Is  alleged, 
and  tbe  assignment  of  tbe  breach  Is  confined  to 
the  nonpayment  In  the  first  plea  to  the  first 
special  count  It  Is  alleged  that  tbe  plaintiffs 
were  not  possessed  of  said  parc^  and  that  al- 
though tbe  defendant  took  possesion  of  It,  It  did 
so  under  another  deed,  conveying  an  adverse 
Interest  In  tbe  second  plea  to  tbe  same  count 
It  Is  alleged  tbat  the  plaintiffs  had  neltiier  pos- 
session, nor  right,  title.  Interest,  or  estate.  The 
first  plea  to  tbe  second  special  count  alleges 
tbat  tbe  defendant  did  not  accept  tbe  deed.  Tbe 
second  and  third  pleas  to  that  count  are  sub- 
stantially the  same  as  the  pleas  to  tbe  first 
count  with  a  further  allegation  denying  that  the 
defendant  took  possession  of  tbe  deed.  Tbe 
replication  Is  to  all  these  pleas,  and  Is  that  the 
plalntUTs  "deny  each  and  every  material  fact 
so  by  tbe  said  defendant  pleaded,  as  aforesaid." 
Tbe  replication  Is  demurred  to,  the  causes  spe- 
cially assigned  being  Its  failure  to  deny  and 
put  In  Issue  any  single  and  material  fact  stated 
In  the  plea,  and  Its  duplicity  In  putting  In  Issue 
two  or  more  several  and  distinct  matters. 
Both  counts  disclose  a  cause  of  action,  fniey 
sbow  tbat  the  defendant  agreed  to  pay  a  speci- 
fied sum  for  a  quitclaim  deed  of  certain  land  of 
which  tbe  plaintiffs  were  in  possession  under 
the  color  of  titie  afforded  a  warranty  deed, 
and  that  tbe  plaintiffs  executed  and  d^vaed  a 
quitclaim  deed  of  all  tbelr  right  title,  Intoes^ 
and  estate  ta  and  onto  said  land. 
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Boa  plus  to  fb»  fint  q>ecUl  eomit  and  the 
seomd  and  third  pleas  to  the  aecond  special 
count  are  good  In  suhstance.  They  all^e  that 
the  plaintiffs  -were  not  In  possessloa  of  the  land 
described  In  the  deed  tendered.  If  this  was 
true,  the  tender  of  the  deed  did  not  fulfill  the 
plalntlffB'  asreementt  and  the  defendant  was  not 
bound  to  accept  It  The  plaintiffs  undertook  to 
give  a  quitclaim  deed  of  laad  of  which  thejr 
had  not  aOy  obtained  a  warranty  deed,  bat  ot 
which  they  wore  In  possession.  Their  possea- 
alon  of  the  land  was  a  material  demmt  of  what 
they  midertoc^  to  convey.  That  possesEdon 
might  give  TSlne  to  the  quitclaim,  eren  fliOQgh 
the  prerlODS  warranty  was  worthless. 

The  first  plea  to  ttie  seomd  special  count  Is 
bad.  Hie  doilal  of  an  acc^itance  of  the  deed 
does  not  answer  the  coonL  The  defendant  was 
UaUe  tC  the  plaintiffs  had  tendered  a  deed 
which  the  defendant  was  bound  to  accq>t 

It  la  clear  that  the  replication  la  bad  at  com- 
mon law,  and  we  do  not  nodetstand  counsd  to 
claim  the  contrary.  V.  S.  I  1151,  permits  a 
general  denial  only  as  against  matta  pleaded  in 
confesBloo  and  avoidance.  So,  If  these  pleas 
are  held  to  be  not  of  that  character,  the  insufD- 
dency  ot  the  replication  la  estobUsbed.  None 
of  the  jflesB  admit  the  foots  alleged,  and  avoid 
their  effect  by  tite  Inbtxlaetion  of  new  matter. 
An  the  pleas  held  good  deny  the  posses^cm  <d 
the  plaintiffs,  and  the  allegation  of  some  of  the 
pleaa  that,  althoui^  the  defoidant  tfxk  posses- 
sion of  the  land,  it  did  so  under  another  deed, 
conveying  an  adverse  hiteresti  does  not  admit  a 
taking  of  poBsessIcHi  In  the  sense  charged.  The 
pleas  not  being  in  confession  and  aroldance,  the 
Evllcatim  is  cteuly  Insufficient. 

Judgment  revosed.  and  demurrer  sustained. 
Jndi^nmt  that  the  rqillcaUon  and  third  plea  are 
Insufficient,  and  that  the  first,  second,  fourth, 
and  fifth  pleas  are  sufficient,  and  cause  remand- 
ed, without  ooata  to  either  j^irty. 


(»  vt  M) 

TRtJDBATT  T.  FIELD  et  al. 

(Sivreme  Ooort  of  Vermont  OrleanB.  July  17, 
1897.) 

COTINAKTS  —  CoXSTRDCnOH  —  EsFORCBMBNT  — 

Eqditt  JtJRisDicTio\— Water  Privileges. 

1.  As  against  subsequent  owners  affected  with 
notice,  equity  will  eatorce  covenants  entered  into 
between  prior  grantors  and  grantees  in  regard  to 
the  use  of  property  that  came  from  a  common 
source. 

2.  Where  a  coTenant  in  h  deed  to  land  granting 
water  privileges  connected  with  a  dam  provided 
that  the  covenantee  should  "be  at  one^taU  the 
expense  of  keeping  the  dam  In  repair,"  equity 
would  not  compel  the  grantee  to  contribute  to 
building  a  new  dam  after  the  old  one  was  swept 
away,  since  equity  will  not  in  the  least  enlarge 
tiie  fair  scope  of  such  a  covenant. 

3.  PlaiatifE,  owning  a  water  privilege  connect- 
ed ■with  a  dam,  cannot  recover  from  defendant, 
ovming  another  privilege,  connected  with  the 
same  dam,  on  a  covenant  of  defendant  with  his 
grantor  to  contribute  to  the  rebnildiiuc  of  said 
dam  when  necessary,  where  such  grantor  was  not 
plaictifTs  grantor. 

4.  A  deed  granting  water  privileges,  not  to  be 
used  "to  the  injuzy  of  privileges  granted  hereto- 


fore," creates  no  burden  upon  such  previously 
granted  privileges,  and  hence  the  owners  diere- 
of  are  not  bound  to  contribute  to  the  rebuilding 
.of  a  dam  upon  which  depend  all  of  said  privileges. 

5.  A  deed  granting  merely  the  right  of  drawing 
water  from  a  dam  imposes  no  obli^tion  npon 
the  grantor  or  his  assignee  to  rebuild  the  dam 
when  swept  away. 

Appeal  from  chancery  court,  Orleans  coun- 
ty; Taft,  GhancelUff. 

Bin  by  Israel  Trndean  against  Clarlsaa 
Field  and  others.  From  a  decree  sustaining 
a  demurrer  and  adjudging  the  bin  Insufficient, 
orator  appeals.  Affirmed. 

W.  W.  Miles,  for  appeUant  John  Xoung, 
for  appellees. 

BOSS,  O.  J.  The  demurrer  chanengea  ttie 
sufficiency  of  the  facts  set  forth  In  the  bill  to 
entitle  the  orator  to  the  relief  prayed  for. 
The  bill  seto  forth:  That  on  August  26^  1827. 
Calvin  Harmon  and  D.  W.  ^nuon  owned 
land  <m  both  sides  of  Blade  river,  In  Ooven- 
try,  on  which  there  stood  a  saw  min  and  a 
grist  mill,  operated  by  a  water  power  creat- 
ed by  a  dam  across  tbe  river-  Immediately 
above  the  saw  mllL  That  on  that  day,  fay  a 
deed  containing  the  usual  covoianta,  they 
conveyed  the  grist  mill,  with  the  land  on 
wUeh  It  stood,  and  cvtaln  rights  to  tin  wa- 
ter power,  to  Elijah  Cleveland  A  Co.,  which 
company  waa  a  partnership,  consisting  of 
Cleveland  and  three  others,  ta  the  descrip- 
tive portion  of  the  deed  is  this  dause:  "CteTe- 
land  ft  Oo.  to  be  at  one-half  of  the  expense 
ot'teeplng  the  dam  In  ropalr.**  TbMt  by  sub- 
sequoit  conv^ances  by  Cleveland  alone  his 
rl^t  and  title  In  the  inist-mlll  pnq>er^  and 
water  ri^to  vesto  now  In  the  defendant 
Clarissa  Field  and  the  other  defendanta  In- 
terested with  her.  The  bill  doea  not  show 
whether  or  how  the  righto  of  the  other  three 
partners.  If  at  all,  became  vested  to  Cleve- 
land, but  It  alleges  Uiat  the  condition  or 
agreement  to  r^ard  to  bearing  <me-half  the 
expense  of  keeping  the  dam  to  repair  waa  to 
the  subsequent  conveyances.  The  blU  thai 
states  that  on  April  6,  1836,  Calvto  Harmon, 
without  stoting  whether  he  had  become  pos-  - 
sessed  of  the  rights  and  title  of  D.  W.  Har- 
mon therein,  conveyed  another  portion  of 
property  by  metes  and  bounds,  and  therewith 
certain  water  rights  connecte4  with  the  wa- 
ter power  and  dam,  to  Elijah  Cleveland.  This 
conveyance  was  by  deed  poll,  and  contained 
In  the  descriptive  part  of  the  property  and 
rights  conveyed  thla  provision:  "Provided, 
nevertheless,  that  it  la  understood  aiid  agreed 
that  the  said  B.  Cleveland  shall  be  holden 
and  bound  to  be  at  one-twentieth  v^xt  of 
the  expense  of  keeping  the  dam  In  repair 
from  which  the  above  water  Is  to  be  token." 
This  right  Is  called  the  **Starch  Factory 
Right,"  and  Is  restricted  to  be  so  used  as  not 
to  damage  the  grist-mill  right  The  bill  al- 
leges that  this  rlg7it  is  now  In  defendant 
George  D.  Walworth,  It  does  not  show 
whether  Cleveland  owned  the  grist  mlU  and 
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its  rights  and  privIlegcB  when  he  owned  the 
Btarch-factory  premises  and  Its  rights  and 
privileges.  In  the  chain  of  title  of  the  starch- 
fttctory  premises,  Cleveland  conveys  to  Ald- 
ridi  &  Burbank,  but  no  subsequent  convey- 
ance by  Aldrich  is  alleged  or  set  forth.  The 
deed  from  Cleveland  to  Aldrich  &  Burbank 
contains  the  provision  In  hla  deed  in  regard 
to  being  at  one-twentieth  of  the  expense  of 
repairs  of  the  dam,  and  adds  thereto,  "or  of 
buUdlng  a  new  dam,  should  it  become  nec- 
essary." The  bill  further  sets  forth  that 
Calvin  Harmon  alone,  by  deed.  June  11, 1842, 
CMveyed  to  Benjamin  F.  Herbert,  his  heirs 
and  assigns,  forever,  certain  [wemlses,  de- 
nominated in  the  deed  "a  certain  piece  of 
land,"  described  a>  foUom:  "Fbe  right  of 
drawing  water  from  the  dam  across  Black 
rtrer  Just  above  Bean's  clothier  shop,  for  the 
purpose  of  doing  all  thli^  that  may  be  done 
1^  water  power  in  carrying  on  the  tanning 
and  dressing  of  leather:  provided,  at  all  tlme^ 
that  said  water  shall  not  be  nsed  for  any  oth- 
er purpose,  DCHT  to  the  Injury  of  privileges 
granted  heretofore  for  other  purposes,**  The 
deed  ctHitalns  ttte  nsnal  covenants  by  the 
grantor  of  ownership,  right,  and  title  to  con- 
vey, and  that  the  premises  are  free  from  in- 
combrance.  It  then  sets  forth  a  deed  by  the 
admliUstrator  of  Ghariea  F.  Herbert  to  the 
Mator  of  a  tannery  and  land  on  whkdi  It 
stands  (describing  It),  **wltb  tiie  privileges 
and  appurtenances  thereof.'*  It  is  not  claim-, 
ed  that  the  last  deed  conveys  what  was  con- 
veyed hy  tba  deed  tram  CalTln  Harmon  to 
Benjamin  F.  Herbert  otherwise  than  what 
may  be  Included  In  "the  privileges  and  ap- 
purtenances thoeof."  Although  not  stated 
In  the  bin.  It  la  conceded,  on  agreement,  that 
Charles  F.  Herbert  took  the  water  rights  of 
Benjamin  F.  Herbert,  and  that  the  former 
bad  died  hitestate  before  the  making  of  the 
administrator's  deed.  The  bill  then  states 
that  Calvin  EEarmon,  by  Qultidalm  deed,  con- 
veyed the  saw-mill  premises  to  Elijah  Cleve- 
land, which,  by  like  omveyances,  have  come 
to  def aidant  George  D.  Walworth;  that  one 
of  the  Intermediate  oonveyances  from  BL  H. 
Taylor  to  Henry  Hays  contains  the  clause 
"And  said  ^lya  agrees  to  do  Vso  of  the  ex- 
pense of  keeping  the  dam  across  the  river  at 
fha  head  of  the  aforesaid  mllL"  All  the  con- 
veyances are  by  deed  pt^  None  of  them  are 
alleged  to  have  been  recorded.  Nw  Is  It  di- 
rectly alleged  that  the  conveyance  of  the  right 
to  the  water  from  the  dam  bad  ever  been  put 
to  use,  and  connected  with  any  tannery 
wotks.  The  dam  existing  at  the  time  of  the 
sereral  conveyances  was  swept  away,  and 
rebuilt  mosOy  by  the  orator. 

From  these  conveyances  the  orator*  avers 
and  contends  that  by  virtue  of  the  deed  from 
Calvin  Harmon— the  common  source,  whence 
all  the  water  rights  sprang— to  Bei^mln  F. 
Herbert  of  the  tannery  rights,  and  that  he, 
Us  heirs  and  assigns,  should  forever  enjoy 
Oie  lights,  an  Implied  covenant  arose  on  the 
part  of  the  common  grantor  that  there  should 


forever  thereafter  be  kept  and  miclntatned  a 
dam  substantially  like  the  one  existing  at  the 
time  of  the  grant,  from  which  Herbert,  his 
heirs  and  assigns,  could  take  water  as  pro- 
vided In  the  deed;  that  the  grant  was  an 
easement  In  the  premises  and  water  rights 
then  owned  by  Harmon,  consisting  of  the 
saw-mill  premises,  the  right  to  make  the  own- 
er of  the  starch-factiny  premises  contribute 
(me-twenttetb  of  the  expense  of  keeping  the 
dam  In  rettair,  and  the  right  to  make  the 
owner  of  the  grlat-mlll  premises  contribute 
one-half  eodi  expmse,  and  that  thereby  the 
saw-mill  premises,  grist-mill  premises,  and 
starch-factory  premises  became  burdened  with 
the  easement,  and  bound  to  keep  the  dam  In 
repair  In  such  a  manner  that  Herbert,  his 
heirs  and  assigns,  forever  thereafter  might 
fully  enjoy  the  rights  and  privileges  con- 
ferred by  the  deed  to  him  from  Calvin  Har- 
mon. Ta  this  contention  sound?  In  consid- 
ering the  soundness  of  this  contention,  we 
need  not  consider  the  nice  quesuons  and  dis- 
tinctions which  have  been  taken  and  estab* 
Ushed  In  regard  to  covenants  which  nin  with 
land,  and  which  are  available  to  the  cove- 
nantee's asslgnB,— such  as  whether  such  cove- 
nants can  arise  on  the  pBit  of  the  grantee  In 
a  deed  poll,  whether  a  privity  of  estate  ex* 
lets  betweoi  the  parties,  and  whether  the 
covenant  on  the  part  of  BanDon  to  Httboi 
was  personal,  or  a  covenant  in  gross;  many 
of  which  have  been  praented  in  argument, 
and  authorities  in  snivort  of  them  dted. 
TbSa  is  a  proceeding  in  equity.  Sqidty  eot- 
f orces  contracts  and  covenants  ta  regard  to 
property  altered  into  between  prior  grantors 
and  grantees  In  regard  to  the  use  of  the  prop- 
erty* especially  if  conmuKi  ^rt^teriy,  or  prop- 
erty deecoidlng  from  a  common  source, 
against  subsequent  owners  affected  with  ac- 
tual or  constructive  notice  of  such  contracts 
and  covenants.  Pom.  Eq.  Jur.  S|  689,  1206, 
1S«2.  Although  not  so  aUeged  In  the  bUl.  It 
Is  probable  that  all  the  conv^ances  set  forth 
of  these  several  properties  and  rights*  sur- 
ronndlng  and  connected  with  this  water  pow- 
er, were  duly  recorded,  so  that  tin  partlea  to 
this  suit  have  constructive  notice  of  the  con- 
tents of  the  several  deeds.  It  Is  also  prob- 
able that  the  right  to  take  water  fnnn  tbu 
dam  given  by  the  deed  from  Oalvln  Harmon 
to  Benjamin  F.  Herbert  was  In  nse  and  c(m- 
nected  with  some  tannery  works  which 
were  conv^ed  to  the  wator  the  adminis- 
trator of  Charles  F.  Herbert  so  that  the  wa- 
ter right  then  in  nse  wonld  be  appurtenant 
to  the  tannery  premises  ccmv^ed.  Such  use, 
once  established  undo*  the  deed  from  OaMn 
Harmon  to  Benjamin  F.  Herbert,  would  be 
notice  to  or  put  upon  inqv^  (which  wonld 
be  equivalent  to  notice)  all  posons  subsequent- 
ly taking  a  conveyance  of  the  water  righto 
conneclsd  vrtth  the  saw  ndll,  and  inobaUy  of 
the  water  rights  connected  with  the  grist  mill 
and  stardi  factory,  because  arising  from  a 
water  power  in  which  all  bad  some  common 
rights.   The  bill  Is  clearly  demurrable  as  now 
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framedp   For  the  pmiMBe  of  pftaslng  npoo  th« 

suffldeDcy  of  the  bill.  If  amended,  as  It  prob- 
ably could  be  In  regard  to  notice  of  the  ora- 
tor'a  rights,  we  shall  consider  It  as  though 
the  amendments  were  made.  Ttm  parties 
have  desired  ns  so  to  treat  It 

The  orator's  contention  la  that  be  has  a 
light  In  equity,  through  OalTln  Harmon,  from 
whom,  in  part  at  least,  all  parties  to  the  bill 
dalve  dtle  to  their  Interests  In  the  water 
power  and  water  rights,  to  compel  those  in- 
terested in  that  power  connected  With  the 
grist  rail]  and  with  the  starch  factory  to  con- 
tribute towards  the  expense  of  putting  in  a 
new  dam  In  the  same  proportions  which  Cal- 
rttt  Harmon,  if  alive  and  still  owning  the  saw 
mill  and  Its  prlTlleges,  could  hare  compelled 
them.  Granting,  for  present  purposes,  wlth- 
<rat  conceding  it,  that  the  orator  has  succeeded 
to  the  rights  of  Calvin  Harmon  in  this  re- 
spect, could  CalTin  Harmon  have  compelled 
the  owners  of  the  grlat-mlll  property  and  of 
the  starch-factory  property  to  contribute  to- 
wards bnOdlng  a  new  dam  across  the  rirer  at 
that  point,  In  case  the  old  dam  should  be 
swept  away?  We  think  not  By  accepting 
the  proi>erty  under  the  deeds  from  CalTin  Har- 
mon, the  grantees  did  not  directly  nor  Im- 
pliedly covenant  nor  agree  to  contribute  to- 
wards building  a  new  dam  in  case  the  old 
one  should  perish,  or  be  swept  away.  T^ey 
<Hdy  covenanted  <nr  agreed  to  contribute 
towards  the  expense  of  keeping  the  existing 
dam  in  re|)alr.  This  Is  all  the  record  of  Har* 
mon's  deeds  of  these  rights  would  notify  sub- 
sequent purchase  that  the  grantees  had 
agreed  to  do.  An  agreement  to  contribute 
towards  the  building  ot  a  new  dam  Is  a  diCTer- 
ent  thing,  and  tnvolvefl  different  oonsldera- 
tions,  from  an  agreement  to  contribute 
towards  the  expense  of  keqiing  an  yTUtlng 
dam  in  repair.  The  former  would  be  for  all 
time  during  which,  by  dumge  of  oondiUona 
and  circumstances,  the  property  might  have 
no  use.  or  no  profitable  use.  for  the  water 
r^hts.  and  might  involve  large  expense.  Hie 
latter  would  ordinarily  Involve  much  less  ex* 
pense,  be  limited  in  dniatton,  and  leave  the 
owner  oC  the  pnH>erty  the  right  to  elect  whetb- 
er  be  would  further  use  the  power,  and  so 
make  himself  Uable  to  contribute  towards  its 
creation  and  maintenance.  Equity  does  not 
make  oontracto  for  parties;  It  only  enforces 
those  made  by  them.  It  does  not  treat  such 
contracts  between  prior  grantor  and  granteek 
tn  regard  to  the  use  of  im>perty,  as  the  per- 
sonal obilgadons  of  subsequent  owners,  but 
treats  the  property  as  charged  with  the  ex- 
penses Ittcerred  In  accordance  with  such  con- 
tracts. Pom.  Bq.  Jar.  supra.  The  English 
courts  ct  equity  confine  relief  to  such  portions 
at  tboae  agreements  as  are  restrictive  of  the 
use  of  the  pnqierty,  and  refuse  relief  when 
ttw  payment  and  expenditure  of  money  Is  re- 
quired. Mannfacturing  Oa  v.  Staples  (Mass.) 
41  N.  E.  441,  and  cases  dted  in  opinion.  But 
tn  the  United  States  generally  rdief  Is  granted 
atMlBMt  assignff  wblcb  involves  tbe  doiqg  id 


positive  acta  and  the  payment  of  mcmey. 
Manufacturing  Co.  v.  Staples,  supra,  lie 
ground  on  which  equity  fumishes  be- 
ing that  an  action  of  law  might  not  be  avail- 
able because  the  agreement  might  not  be  a 
technical  covenant  running  with  the  land,  in- 
hibits the  court  from  enlarging  in  the  least 
the  fair  scope  of  the  original  agreement  when 
applied  to  the  circumstances  and  the  proj^erty. 
We  think  it  Is  clear  that  Calvin  Harmon, 
against  his  grantees  of  the  grist-mill  premises 
and  the  starch-factory  premises,  If  they  wen 
now  alive  and  owning  the  property,  had  no 
agreonent  vrlth  them  to  contribute  towards 
the  expense  of  erecting  a  new  dam  If  the  one 
existing  at  tbe  time  of  the  conveyances 
sboTild  be  swept  away.  Uuch  less  has  the 
orator  agahist  the  assignees  of  such  grsntees. 
The  orator  does  not  on  any  prindple  in  law 
or  In  equity,  stand  so  related  to  the  convey- 
ance by  Clevetand  to  Aldrich  &  Bnrbank  and 
to  tbe  conveyance  by  Taylor  to  Hays  that 
he  can  take  advantage  of  the  clauses  Inserted 
therein  In  regard  to  buUdlng  a  new  dam.  or 
keeping  the  dam.  Aa  concerns  the  orator, 
those  were  provisions  which  at^Iy  between 
tbe  grantors  and  grantees  In  those  deeds.  On 
these  views  the  orator,  on  tbe  facts  set  forth 
In  his  bill.  If  amended  as  indicated,  would 
have  no  right  to  tbe  relief  prayed  fw  against 
the  owners  of  the  grist  mlU  and  awut  of  the 
starch-factory  premises. 

Has  the  orator  any  equitable  right  arising 
from  the  conveyances  set  forth  In  the  bill  to 
compel  the  owna  of  the  saw-mlll  premises  and 
rights  to  ccmtrlbute  towards  building  the  uew 
dam?  By  his  deed  to  Benjamin  F.  Hubert 
Calvin  Harmon  could  not  Impose,  and  did  not 
undertake  to  Impose,  the  burden  of  any  ease- 
ment upon  that  portion  of  the  common  water 
power  and  water  rights  which  he  had  before 
conveyed  with  the  grist-mill  and  starch-fac- 
toiy  premisea.  The  description  of  what  that 
deed  conveys  is  peculiar,  and  should  receive 
attration.  It  reads:  "The  right  of  drawing 
water  from  the  dam  across  Black  river  Just 
above  Bean's  dothlw  shop,  for  the  purpose 
of  doing  all  things  that  may  be  done  by  water 
power  in  carrying  on  the  tanning  and  dressing 
of  leather:  {wovided,  at  aH  times,  that  said 
water  shall  not  be  need  for  any  other  purpose 
nor  to  the  injury  of  privileges  granted  hereto- 
fore for  other  purposes."  The  privileges  be- 
fore granted  by  Harmon  were  tbe  grist-mHI 
and  starch-factory  privileges.  The  {vlvUegr 
granted  by  the  deed  was  not  to  create  a  bup 
d»i  upou  such  privileges,  and  so  become  an 
injury  to  them.  Notwithstanding  the  deed  In 
the  granting  part  speaks  of  the  premises  as 
"a  certain  piece  of  land,"  the  thing  described 
as  granted  Is  the  right  of  drawing  water  from 
the  dam, — clearly  an  easemoit  ss  character- 
ized by  the  orator  in  his  bilL  The  deed  con- 
veys nothing  more;  no  land;  nor  does  It  limit 
the  place  wheretm  the  water  teken  is  to  be 
used.  From  the  deed  the  easement  granted 
cannot  be  determined  to  be  an  appurtenance  to 
Maj  otha  particular  premiaea.  Itom  tbe  ler' 
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wd  (tf  tbe  deed  no  snbsetiueiit  purchaser  of 
otber  rights  in  the  water  power  would  receive 
actual  or  constructive  notice  that  the  right 
{ranted  was  an  appurtenance  of  any  certain 
premises.  It  was  an  easement  to  which,  by 
the  terms  of  the  grant,  the  dam  then  in  exlst- 
aoce  waa  servient,  and  only  to  the  extent  the 
frantor  was  owner  thereof.  The  dam  existing 
was  sobject  to  decay,  and  to  destructloa  by 
decay,  or  by  being  swept  away  by  the  water. 
The  easement  arose  from  the  power  created  by 
that  dam.  It  was  an  easement  or  right  to  use 
for  service  a  structure  which  of  Itself  was  per- 
]sliabl&  The  grant  by  Harmon  to  Herbert  of 
this  rigbt  forever  was  a  grant  of  it  only  so 
long  as  It  continued  In  existence.  It  was  not 
unlike  the  grant  of  a  way  through  a  part  of  a 
ballding  which  one  owns  to  another  part  of 
the  lalne  building  which  the  grantee  has  the 
right  to  use.  When  the  building  decays,  or  is 
destroyed  by  fire,  no  grant  to  rebuild  it  would 
to  raised  by  Implication.  The  deed  says  noth- 
ing In  regard  to  Harmon,  or  his  heirs  or  as- 
dgns,  being  obliged  to  replace  the  existing 
dam  a  new  one  when  it  should  from  any 
ctDse  cease  to  exist,  and  no  Implication  arises 
of  snch  an  obligation.  It  la  clear  that  no  such 
oUlgation  was  Intended  to  be  Incurred.  The 
coosid»atJon  for  the  deed,  as  expressed  there- 
in, is  only  $10.  A  covenant  or  agreement  nev- 
er arises  by  Implication  out  of  a  transaction 
■gainst  the  inteatlon  of  the  parties  to  It  The 
right  to  take  water  is  neither  land  nor  tene- 
zoent,  and  covenants  made  In  conveying  such 
right  are  not  covenants  which  run  with  land, 
■nd  are  not  available,  at  law,  to  the  assigns 
of  the  covenantee.  Mitchell  v.  Warner,  6 
Conn.  615,  In  which  the  question  is  fully  con- 
ddered.  By  such  conveyance  the  grantee  ac- 
quires  only  an  Incorporeal  hereditament,  Gould, 
Wat^  f  299;  Tnttle  v.  Harry,  56  Conn.  104, 
14  AtL  208;  Reservoir  Co.  v.  Mackenzie,  132 
Uaas.  75.  By  the  deed  from  Harmon  to  Ben* 
lamin  F.  Herbert,  the  latter,  his  heirs  and  as- 
signs, acaulred  the  right  to  take  water  for  the 
purposes  named  from  the  then  existing  dam 
only  so  far  as  the  grantor  or  his  assigns  had 
rights  therein,  and  could  become  thereby  ob- 
l^ted.  Linthlcnm  v.  Ray,  9  WaU.  241.  Hence 
the  bill,  on  the  basis  on  wblch  It  is  drawn  and 
rdlef,  Is  Insufficient.  What  right  to  use 
the  water  from  the  present  dam  in  his  tan- 
nery arising  from  the  fact  that  he  was  al- 
lowed to  rebuild  the  dam  under  his  arrange- 
ment with  Mrs.  Field  under  a  claim  of  the 
right,  and  what  rights,  In  equity,  he  has  to  re- 
quire contribution  towards  the  expense  of  re- 
building the  dam  of  those  owners  who  are 
King  the  power  thereby  created,  under  our 
decisions,  especially  under  Hill  v.  Shorey.  42 
Vt  814,  Webb  v.  IjUrd,  69  Vt  106,  7  AO.  465, 
ind  Tunar  v.  Baxter,  59  Vt.  467,  8  AtL  493, 
and  how  his  agreement  with  Mrs.  Field  may 
affect  his  equitable  rights  against  the  mortga- 
gees of  the  grist  mill  and  its  water  rights,  we 
have  not  considered,  and  do  not  decide.  The 
bQl  is  not  drawn  with  reference  to  a  determi- 
Bttion  of  hia  rlgliti.  If  any,  ooder  such  cir- 


cumstances. The  decree  sostalntng  the  de* 
mutrer  and  adjudging  the  bill  insufficient  af* 
firmed,  and  cause  remanded. 


m  vt.  4<i) 

STATE  ex  rel.  GOODKLL  v.  McGEABY. 
(Supreme  Ooort  of  Vermont.   Chittenden.  Jnly 
17,  1897.)  . 

ICUHiatPAi.  Elsctiohs— Glioibilitt  or  GuilK- 
SA.TEB— Ballots— Valid  ITT— Quo  Wab- 

BAHTO — JODflHSNT  OF  ODBTBB. 

1.  Under  Bnilington  dty  charter,  proridlog 
that  the  "legal  voters  In  each  ward  shall  anmtally 
elect  one  aldennan  •  *  *  from  among  the  le- 
gal raters  therein,  and  shall  also  vote  for  mayor 
and  city  judge,"  an  alderman,  to  be  eligible  fW 
olBce,  mast  be  a  legal  voter  of  the  ward  for  which 
he  is  elected. 

2.  A  provision  of  Burlington  dty  charter  re- 
quiring residence  In  a  certain  ward  is  not  fulfilled 
by  one  who,  while  owning  a  house  in  such  ward, 
and  preparing  It  for  his  own  ocenpatko,  ana 
moving  furniture  Into  it,  still  actually  eonttnies 
his  dwelling  in  another  ward. 

3.  One  who  voted  for  an  ineligible  candidate 
must  be  clearly  shown  to  have  purposely  done  so, 
before  the  vote  can  be  thrown  aside,  and  not 
counted,  In  determining  whether  the  opposing  can- 
didate received  a  majority  of  the  votes  cast 

4.  When  the  ellgioility  of  an  aldennan  of  a 
large  dty  to  hold  us  office  Is  contested,  and  the 
unexpired  term  Is  nearly  two  years,  leave  wfll 
be  granted  to  file  an  information  In  quo  war- 
ranto against  him,  and  a  judgment'  of  ouster 
thereon  will  be  rendered,  i£  the  information  be 
Buatained,  notwithstanding  no  one  has  been  elect- 
ed to  the  office. 

Complaints  by  the  state,  and  also  upon  the 
relation  of  J.  W.  GoodeD,  praying  that  a  writ 
ot  quo  warranto  be  Issued  ag^nst  J.  W.  Mc- 
Geary  as  usurping  the  office  of  alderman. 
Writ  granted,  and  Judgment  of  ouster  or- 
dered. 

Roberta  St  Roberts  and  W.  L.  Bumap,  t<« 
relator.  Seneca  Haselton,  for  reqwndent 

ROSS,  a  J.  The  disposition  of  this  case  In- 
volves several  Inquiries.  Was  J.  W.  Mc* 
Geary  duly  elected  aldennan  of  ward  5  In  the 
city  of  Burlington  at  the  annual  meeting 
holden  March  2,  1897?  He  received  a  majw- 
Ity  of  the  votes  cast  for  such  officer  at  that 
meeting.  Was  he,  then,  eligible  to  the  office? 
The  answer  to  this  question  depends  upon  the 
ascertainment  of  the  length  of  residence  In 
ward  5  wlUch  the  charter  of  the  city  then 
required  to  render  him  qualified  to  hold  the 
office,  and  whether  he  had  resided  In  that 
ward  for  the  required  length  of  time.  There 
Is  no  contention  In  r^ard  to  his  qualifications 
for  the  office  In  other  respects.  The  charter 
of  the  city,  as  It  was  March  2,  1897,  divided 
the  city  into  five  wards.  The  same  section 
of  the  charter  which  makes  the  division  pro- 
vides: "The  legal  voters  in  each  ward  shall 
annually  elect  one  alderman,  and  the  ward 
officers  hereafter  named,  from  among  the  le- 
gal voters  therein,  and  shall  also  vote  for 
mayor  and  city  Judge."  We  think  that  this 
reqtttres  a  person,  to  be  eligible  to  the  office  of 
alderman,  to  be  a  legal  voter  in  the  ward. 
Tbls  the  ordinary  and  natural  meaning  of  tha 
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language  "from  among  the  legal  voters  there- 
in." "Therein"  means  In  the  ward  at  the 
time  of  the  annual  election.  That  Is  the  time 
the  aldermap  Is  to  be  elected  or  selected  out 
from  among  the  legal  voters  In  the  ward.  It 
does  not  mean,  as  contended  by  the  counsel 
for  Mr.  McQeary,  from  among  the  legal  voters 
for  mayor  or  city  judge,  or  other  city  officer, 
then  resident  In  ;that  ward-  This  would  make 
the  quoted  clause  read,  "from  among  the  legal 
voters  of  the  city  then  resident  in  the  ward," 
It  would  apply  to  the  other  ward  officers  as 
welL  The  ward  officers,  by  other  provisions 
of  the  charter,  are  to  be  chosen  t>y,  tne  legal 
Toters  of  the  ward.  Section  18  of  the  char- 
ter creates  a  vacancy  in  the  office  of  alder- 
man If  he  removes  from  the  ward,  to  com- 
mence from  a  certain  specified  time.  We  And 
no  provision  of  the  charter  which  changes  the 
ordinary  and  natural  meaning  of  the  clause 
quoted,  or  allows  the  voters  of  a  ward  to  se- 
lect their  alderman  from  any  other  class  than 
their  own  number,  or  from  the  then  l^al 
voters  In  the  ward.  The  charter  prescribes 
the  qualifications  of  voters  at  a  city  election, 
and  also  the  qualifications  of  voters  in  a  ward 
election.  For  the  latter  he  must  be  a  voter 
In  a  city  election.  The  charteir  then  further 
provides:  "BJvery  such  voter  shall  vote  only 
in  the  ward  of  which  be  is  at  the  time  an  In- 
habitant, and  he  shall  not  vote  for  alderman, 
school  commissioner,  or  ward  officers,  in  any 
ward  In  which  he  has  not  resided  for  two 
months  preceding  any  such  election."  Had 
Mr.  McGeary  resided  in  ward  6  for  two 
months  prior  to  the  annual  election  of  March 
2,  1S97,  when  he  claims  to  have  been  elected 
alderman  for  that  ward?  He  admits  that  for 
some  years  prior  to  January  1,  1897,  he  had 
resided  In  ward  4  of  the  city.  There  he  had 
rooms,  which  he  occupied  with  his  wife.  He 
continued  to  occupy  these  rooms,  ana  pay  rent 
therefor,  until  January  6, 18&7.  He  paid  rent 
by  the  month  until  January  1,  18&7.  Before 
that  time  be  had  arranged  with  bis  landlord 
that  If  he  remained  longer  than  until  January 
1,  1897,  he  should  pay  rent  only  for  the  time 
he  remained.  Hence,  until  January  fl,  1897, 
he  occupied  these  rooms  with  his  wife,  and 
slept  In  them,  of  right  In  fact,  he  did  not 
remove  from  them,  and  take  up  his  abode  or 
place  of  dwelling  In  bis  new  house  In  ward  5, 
until  January  6,  1897.  All  he  had  done  in 
purchasing  the  tot  In  ward  6,  in  erecting  a 
dwelling  house  thereon,  in  preparing  It  for  oc- 
cupancy, In  moving  into  it  the  things  neces- 
sary for  occupying  it  for  a  home  from  his 
rooms  in  ward  4  and  from  other  sources,'  was 
preparatory  to  making  his  abode  therein  Janu- 
ary 6,  1897.  For  a  year  or  more  he  bad  been 
intending  to  make  the  new  house  his  home  at 
some  future  time,  but  the  intention  alone,  nor 
with  the  preparations  added,  did  not  make  It 
his  home.  The  final  act  which  transferred 
bis  home  from  the  rooms  in  ward  4  to  the  new 
house  in  ward  6  was  when  he  ceased  to  oc- 
cupy the  rooms,  with  his  wife,  as  a  place  of 
al»ide,  on  Janoarj  6>  1897»  and  took  up  hU 


abode  In  his  new  house  In  ward  5.  Hence, 
on  March  2,  1897,  he  had  not  resided  two  full 
months  in  ward  6,  \^as  not  therein  a  l^ral 
voter  for  ward  officers,  and  therefore  not 
eligible  to  be  elected  alderman  for  that  ward. 

Was  the  relator  duly  elected  alderman  for 
ward  5  at  this  election?  He  did  not  receive 
a  majority  of  the  votes  cast.  It  is  not  estal>- 
llshed  that  the  legal  voters  of  the  ward  who 
cast  their  votes  for  Mr.  McCJeary  knew  that 
the  provisions  of  the  then  charter  required 
them  to  elect  an  alderman  from  among  the 
legal  voters  In  the  ward,  nor  that  he  was  not 
then  a  legal  voter  in  the  ward.  By  all  the 
decisions,  English  and  American,  su<^  knowl- 
edge by  the  voter  must  be  clearly  established, 
to  have  his  vote  treated  as  knowingly  and 
purposely  cast  for  a  person  ineligible  to  the 
office,  and  for  that  reason  not  to  be  counted, 
but  to  be  treated  as  thrown  away.  Hence, 
under  the  most  liberal  role  in  regard  to  re- 
jecting votes  cast  by  l^al  voters  at  an  elec- 
tion, the  votes  cast  for  Mr.  McGeary  are  not 
to  be  treated  as  though  they  bad  not  been 
cast,  but  under  our  system  of  government, 
where  the  will  of  the  legal  voters,  as  express- 
ed by  their  ballots,  controls,  it  has  been  al- 
most universally  held  that  to  Insure  an  elec- 
tion a  majority  or  plurality,  as  may,  by  law, 
be  required,  of  the  legal  votes  (faat,  must  be 
received.  Votes  cast  by  l^al  voters  are  not 
to  be  rejected,  although  cast  for  a  person 
known  by  the  voter  to  be  ineligible  to  the  of- 
fice. Rex  V.  Hawkins,  10  East,  211;  Rex  v. 
Parry,  14  East,  549;  State  v.  Giles,  &2  Am. 
Dec.  149,  and  note;  and  other  cases  dted  by 
the  defendant  Hence  the  relator  cannot  be 
declared  elected  If  McGeary  Is  ousted. 

It  Is  conceded,  as  Is  held  by  our  dedslons, 
that  the  granting  or  withholding  leave  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto against  a  respondent  for  exercising  the 
functions  of  an  office  to  which  he  has  not  beeai 
duly  elected,  either  because  he  did  not  receive 
the  required  nnmber  of  legal  votes  or  was  not 
then  eligible  to  the  office,  rests  in  sound  judi- 
cial discretion.  If  the  office  Is  of  very  small 
importance;  If  It  Is  for  a  short  term,  or  the 
term  has  nearly  expired;  if  no  other  person 
com[dains  of  being  deprived  of  the  office;  and 
if  the  objection  taken  to  the  respondent's 
holding  the  office  is  technical,  and  of  no  con- 
siderable practical  lmportance,^the  leave  to 
file  an  information  Is  refused.  State  v.  Fish- 
er, 28  Vt  714,  indorsed  in  State  v.  Mead,  50 
Yt  353.  But  If  it  is  an  office  of  importance, 
the  proper  exercise  of  which  may  seriously 
aCTect  public  interests  or  private  rights,  like 
the  management  and  control  of  great  moneyed 
corporations,  or  the  quiet  and  good  gov^n- 
ment  of  a  municipality,  involving  the  interests 
of  lai^e  numbers,  leave  Is  usually  granted  to 
file  the  Information,  and  Judgment  of  ouster 
from  the  office  is  rendered  thereon,  althonxta 
no  other  person  has  been  duly  elected  to  tbe 
office.  The  office  in  contention  is  an  tan- 
portant  one,  touching  many  Interests  of  tbe 
largest  city  of  the  state  and  of  Its  Inhab- 
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itanta,  and  Is  to  continue  for  nearlr  two  years. 
Coder  our  form  of  government,  "of  the'  people, 
by  the  people,  for  the  people,"  it  Is  of  im- 
portance that  no  one  should  be  allowed  to 
exercise  the  functlona  of  an  Important  munici- 
pal ofiQce  unless  duly  elected  thereto  according 
to  law.  In  no  other  way  can  a  high  respect 
for  law  be  maintained.  Without  a  general 
prevalence  of  high  respect  for  the  law  among 
the  people,  the  rights  of  the  people  become 
imstable  and  Insecure^  No  one  has  been  legal- 
ly elected  alderman  for  ward  5.  It  is  an  of- 
fice of  importance.  It  is  the  right  of  the  le- 
gal voters  of  the  ward  to  determine  who  shall 
serve  them  in  that  capacity.  Let  the  Infor- 
mation be  filed,  and  Judgment  of  ouster 
against  the  respondent  be  Indoiaed  tbocon. 
No  coats  to  either  party. 


OOTntT  OF  msOLVBiNCY  V.  MHLDON  et  al. 
(Sivfcme  Court  of  Vermont.   Bennington.  July 
17,  1887.) 

AtPEAt,  Boxns— LiuiLtTT  fOB  Costs— Statdtort 

Am  EKDXBITT8— CoKSTHUCTION. 

1.  An  appeal  bond  given  is  enforceable  only  to 
the  extent  that  appellants  were  required  by  law 
to  fnnuab  aecnrity  for  their  appeal. 

2.  B.  L.  f  1870,  provides  Uiat  security  given 
JOT  costs  on  appeal  from  the  court  of  insolvency 
vpoD  a  queetioQ  of  the  insolvency  of  a  debtor 
•nail  be  the  same  as  the  security  given  on  appeal 
on  questiODs  of  disaltowance  of  claims  as  pro- 
"ped  by  section  1810,  relating  to  otier  appwila. 
^  latter  section  was  afterwards  amended. 
Had,  that  such  amendmait  did  not  affect  the  law 
regu^duig  security  upon  a^ieal  on  the  qnestion  of 
uuNMvencf.  ^ 

3.  A  Mitm  appealed  from  a  dedsion  of  the 
eonrt  Of  msoivency,  declaring  him  insolvent,  and 
a  meaaenger  was  appointed.  Defendants  were 
bondsmen  for  the  costs  of  appeal,  which  was  un- 
racceasful.  Uws  1884,  Act  No.  125,  J  5,  makes 
Uie  messenger's  fees  part  of  the  costs  of  amwal, 
bnt  payable  out  of  flie  estate,  if  the  decree  of 
fnsolvencT  iB  affirmed.  HOd,  that  the  bondsmen 
were  not  Uaue  for  the  messenger's  fees. 

EicepUona  from  Bennington  county  court; 
Thompson,  Judge. 

Debt  on  the  prosecnUon  ol  J.  B.  HolIIster 
against  P.  M.  Meldon  and  Q.  B.  Lawrence  on 
a  bond  given  to  the  court  of  insolvncy  for  the 
district  of  Manchester.  A  general  demurrer 
to  the  dedara'tltm  was  overmled,  and  the  Judg- 
ment rendered  toe  such  court  for  the  penalty 
and  In  fovor  of  prosecutor  for  fSOO,  being  for 
file  fees  <tf  the  messenger  pending  the  appeal 
In  the  insf^vency  ptoceedlngs,  paid  by  prose- 
oitor  08  a«ignee  under  order  of  court.  The 
nillngs  and  Judgment  were  all  pro  forma. 
Defendants  excepted.  Reversed. 

Butler  &  Maloney,  for  philntifr.  P.  M.  Uel- 
don  and  G.  K.  Lawrence,  pro  se. 

BOSS,  G.  J.  The  contention  is  In  regard  to  the 
TaUdlty.  or  the  extent  of  the  validity,  of  the  de- 
fendants* bond  given  to  the  court  of  insolvency. 
A  creditor  brought  a  petition  to  the  court  of  hi- 
soivency  to  have  S.  F.  Prince  and  J.  P.  Prince, 
partners  doing  business  under  the  name  of 
D.  lib  Scot  A  Qa^  adjudged  to  be  insolvent, 


They  were  so  adjudged,  and  from  that  adjudi- 
cation appealed  to  the  county  court  For  the 
prosecution  of  the  appeal  the  bond  in  suit  was 
given.    It  is  conditioned  to  pay  all  Intervening 
damages  and  costs  occasioned  by  the  appeal, 
if  they  should  fail  to  prosecute  the  appeal  to 
effect.    They  did  so  fail.    Bting  given  in  a  le- 
gal proceeding,  It  Is  enforceable  only  to  the 
extent  the  appellants  were  required  by  law 
to  furnish  securi^  for  their  appeal.  Stevens 
V.  Matthews,  6  Vt.  269.  The  bond  Is  dated 
June  8,  1893.  The  laws  then  In  force  on  the 
subject  were  the  Revised  Laws  of  1880,  modi- 
fied by  Act  125  ot  the  Session  Laws  of  1884. 
By  R.  L.  S  1870,  an  appeal  was  allowed  to  the 
petitioning  creditor,  or  to  the  petitionees,  from 
the  decision  of  the  Judge  oi  the  court  of  in- 
solvency, "upon  the  question  of  the  insolvency 
of  the  debtor,  as  Is  provided  In  this  chapter  for 
appeals  from  the  finding  ot  the  Judge  to  the 
county  court."  R.  L.  1 1810,  provides  tar  such 
appeals.  Among  others,  It  contahis  this  pro- 
vision: "Security  for  coats  shall  be  given  by 
the  party  appealing  as  In  cases  of  appeal  from 
the  probate  court."  On  appeals  from  the  pro- 
bate court  the  app^ant  was  to  give  a  bond 
conditioned  for  the  paym«it  of  such  costs.  R. 
L.  i  2273.  Act  125  of  the  Session  Laws  of 
1884  Is  an  addition  to  the  law  then  in  force  In 
regard  to  such  appeals.    Sectltm  1  provides, 
"Before  an  appeal  shall  be  allowed  from  any 
other  decision,"  etc.,  of  such  court  the  person 
appealing  shall  give  a  satisfactory  bond  con- 
ditioned that  he  will  prosecute  his  appeal  to 
effect  and  pay  Intervening  damages  and  costs 
occasioned  by  such  appeal.    This  evidently 
means  appeals  from  such  decisions  and  Judg- 
ments as  the  Revised  Laws  had  made  no 
provision  for,  because  in  section  3  It  proceeds 
to  enact:  "The  security  required  to  be  taken 
In  sectl(m  one  thousand  eight  hundred  and  ten 
of  the  Revised  Laws  shall  be  for  Intervening 
damages  and  costs."  R.  L.  §  1810,  relates  to 
appeals  from  the  Judge's- allowance  or  disal- 
lowance of  claims,  and  not  to  appeals  from 
adjudications  upon  a  petitioning  creditors'  ^i- 
plicatlon  to  have  their  debtors  adjudged  to 
be  insolvent.  Those  appeals,  as  we  have  seen, 
were  provided  for  In  R.  L.  1  1870.  This  class 
of  appeals  Is  sp<d£en  of  in  sections  4  and  6 
of  the  act  of  1884.  Section  4  Is  to  the  effect 
tliat  such  appeals  shall  stand  for  trial  In  the 
county  court  at  the  term  they  are  entered,  and 
that  the  Judgment  of  the  county  covat  shall 
be  conclusive.  Section  5  Is  that,  after  an  ad- 
judication of  Insolvency  upon  the  application 
of  creditors,  If  an  appeal  Is  taken,  the  court 
may  appoint  a  messenger  to  take  care  of  the 
person's  property,  "and  the  fees  of  such  mes- 
senger shall  be  a  part  of  the  costs  of  the  pro- 
ceeding to  be  paid  from  the  estate,  if  the  de- 
cision of  the  court  of  Insolvency  Is  affirmed,  ■ 
and  to  be  paid  by  the  petitioner  If  the  ad- 
judication Is  removed."  There  can  be  no  doubt 
that  under  the  statutes  cited  the  defendants 
in  this  suit  are  holden  on  their  bond  tor  the 
payment  of  the  costs  of  the  appeal.  This  ob- 
ligation arises  from  the  reference  in  B.  L.  | 
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1870,  to  B.  L.  I  1810,  whereby  the  appealing 
party  Is  required  to  ^Te  secorlty  for  sncb 
costs.  But  tbe  reference  In  R.  L.  |  1870,  to 
R.  L.  {  1810,  Is  to  It  as  It  stands  In  the  Re- 
vised Laws.  The  effect  of  snch  reference  to 
to  Incorporate  the  provision  In  R.  U  {  1810, 
In  regard  to  the  ai^allng  party  giving  secur- 
ity for  costs.  Into  R.  L.  8  1870.  It  does  not 
refer  to  It  as  amended  and  enlarged  by  sec- 
tion 3  of  tbe  act  of  1884.  End.  Interp.  St  if 
233,  492;  Satb.  8t  Const  S  257.  Tbe  latter 
says,  "Such  adoption  does  not  include  subse- 
quent additions  or  modifications  of  the  stat- 
ute so  taken  nnless  It  does  so  by  express  la- 
tent." In  support  of  this  he  cites  several 
cases.  Hence,  when  the  bond  was  given,  the 
debtors  were  not  required  to  give  security  for 
intervening  damages,  and  this  part  of  the  con- 
dition of  the  bond  was  without  the  author!^ 
of  the  statute,  and  not  obligatory  upon  the  de- 
fendants. 

The  plaintiff  contends  that  section  5  of  the 
act  of  1884,  making  the  messenger's  fees  a 
part  of  tbe  costs  of  the  proceeding  relating 
to  such  appeals,  obligates  the  defendants,  un- 
der their  bond  for  costs,  to  pay  such  fees.  But 
tbat  section  in  tenna  declares  that,  !f  the  deci- 
sion of  the  court  of  Insolvency  Is  affirmed, 
snch  fees  or  costs  shall  be  paid  from  the  es- 
tate. There  Is  no  provision  that  snch  fees 
shall  be  a  part  of  the  costs  taxable  against 
the  appealing  debtor.  Costs  are  not  taxable 
against  a  party  except  when  made  so  by  stat- 
ute. In  this  section  it  is  clearly  provided  how 
such  fees  or  costs  sliall  be  paid.  If  the  ad- 
judication Is  affirmed,  they  shall  be  paid  from 
the  estate;  if  removed,  the  petitioning 
creditor;  and  there  is  no  provision  by  which 
the  assignee  of  estate  can  charge  them  over 
to  the  debtors  as  a  part  of  the  costs  to  be  paid 
by  them,  if  th^  fall  to  prosecute  their  appeal 
to  effect  Hence  we  conclude  that  snch  fees, 
though  denominated  costs,  are  not  taxable  to 
the  appealing  debtors,  and  therefore  not  re- 
coverable nnder  this  bond.  The  other  costs 
attendant  upon  the  appeal  In  the  county  court 
may  be  recovered  In  this  action  on  the  bond 
against  the  defendants.  7%e  assignee  Is  en^- 
titled  to  all  fnnds  which  belong  to  the  estate 
for  distribution.  In  his  official  capacity  be 
was  Interested  In  whatever  is  recoverable  up- 
on this  bond  and  properly  allowed  to  prose- 
cnte  It  The  pro  forma  Judgment  reversed, 
and  cause  r^nanded  to  have  the  costs  held 
recoverable  ascertained,  and  judgment  ren- 
dered therefor. 

(M  He.  m) 

KNIGHT  V.  BURNHAM. 
(Snineine  Judicial  Court  of  Maine,  May  S7, 

18»7.) 

SaLB  OV  liCHBKR — RSOOVEST  OV  PbICB— SCRVKV. 

On  a  sale  of  boards  by  the  thousand  the 
statute  require*  a  snrver  by  a  legally  appointed 
and  sworn  surveyor.  Without  sncb  surrey,  the 
seller  cannot  recover  the  purchase  price.  Tbe 
owner  and  seller  of  the  lumber,  although  a  legal 
surveyor.  Is  not  anUwrised  to  survey  his  own 


lumber,  sold  by  falm,  In  the  absence  of  an  express 
agreement.  It  most  be  done  by  a  diaintcreated 
surveyor. 

Held,  in  this  case,  that  no  survey  of  the 
lumber  sued  for  was  made  by  any  one  exc^ 
the  owner.  This  does  not  meet  the  nqnirements 
of  the  statute. 
lOfficiaL) 

Exceptions  from  supreme  Judicial  court,  Ox- 
ford bounty. 

Action  by  Charles  G.  Knight  against  Albion 
H.  Bnmham.  Verdict  for  plaintiff,  and  de- 
fendant excepts.   Exertions  sustained. 

J.  P.  Bwasey  and  C  B.  Holt,  for  pUdntlO. 
A.;  H.  &  a  E.  Walker,  for  defendant 

BTROUT,  J.  Plaintiff  claims  to  recover  the 
price  of  boards  sold  by  blm  to  defendant  by 
the  thousand  feet  Defense  that  tbe  boards 
were  not  surveyed  by  a  sworn  surveyor  be- 
fore delivery,  as  required  by  Rev.  St.  c.  41, 
8  15.  If  not  BO  surveyed,  no  recovery  can 
be  had.  Richmond  v.  Foss,  77  Me.  600,  1 
AtL  830.  Plaintiff  replies  that  he  surveyed 
the  boards,  and  that  be  wu  a  legal  survey 
of  lumber. 

If  be  was  a  legally  qualified  surveyor  of 
lumber,  did  a  snrv^  by  him  meet  the  re^ 
qoirements  of  the  statute?  The  presiding 
Justice  instructed  tbe  Juty  that  if  they  became 
satisfied  from  the  evidence  that  the  plaintiff 
"was  a  qualified  sworn  surveyor  of  lumber 
for  tbe  town  of  Waterford  at  tbe  time  when 
this  lumber  was  sold,  and  bad  measured  it  In 
accordance  with  the  terms  of  tbe  statute,  be- 
fore delivery,  then  I  Instruct  you,  notwitb- 
standlng  he  may  have  been  the  party  selling 
the  lumber,  that  fact  of  Itself  would  not  be 
sufficient  to  prevent  bis  recovery  upon  that 
ground.  *  *  *  If  Mr.  Knight  although  he 
is  the  party  plaintiff,  tbe  par^  who  made 
delivery  of  the  lumber  as  his  own,  was  a 
qualified  sworn  surveyor,  and  had  surveyed 
tbe  lumber,  *  *  *  the  mere  fact  that  be 
was  a  party— the  party  who  sold  the  lumber 
— would  not  destroy  his  official  capacity  so  as 
to  prevent  his  recovery,  if  he  Is  entitled  to 
recover  in  other  respects." 

Exception  is  talien  to  this  instruction.  The 
statute  requires  surveyors  of  lmnt>er  '*to 
measure  the  same,  and  mark  the  contents 
thereof,  making  reasonable  allowance  for 
rots,  knots  and  splits,  drying  and  shrinking." 
Rev.  St.  c.  41,  i  15.  These  provisions  are  for 
Jhe  protection  of  the  purchaser.  To  dis- 
charge such  duty,  honest,  unbiased  Judgment 
Is  imperative.  Disinterestedness  Is  essential 
to  that  Tbe  law  does  not  allow  a  man  to 
be  Judge  in  his  own  case.  The  InfirmiUes 
of  human  nature  are  such  that  a  party  whose 
interest  Is  Involved  can  seldom  Judge  oc  act 
Indifferently.  If  honest,  he  is  liable  to  be  un- 
consciously warped,  and,  if  dishonest  his  op- 
portunities for  gain  are  largely  Increased.  The 
statute  contemplates  a  survey  by  a  disinterest- 
ed party.  A  survey  by  the  plaintiff,  the  owner 
and  seller  of  the  lumber,  even  if  be  was  a 
duly-qnallfled  surveyor  of  lumber,  la  not  a 
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compliance  witb  the  statute  according  to  Its 
lotent,  sccqiM,  and  meaning. .  Cbapter  59  of 
the  Laws  of  1895  applies  only  to  actions 
:iereafter  brought  This  suit  was  commen- 
ted Octol>er  27,  1S93. 

The  iDstroctlon  given  waa  emmeou, 

Sxcepttons  sostalned. 


(H  MO 

WOODUAN  T.  OA.RTEB  et  aL 
(Bopreme  Judicial  Court  of  Maine.  Ifay  26, 
1897.) 

Tbdstem  PaocKSs— Kbootiable  Notb. 
The  pnMrion  of  Rev.  St.  c.  86,  $  65,  that  no 
penon  shall  he  adjudged  trustee  by  reason  of  any 
negotiable  note  made  bim,  does  not  apply  to  a 
cue  where  the  note  is  effectiially  controlled  by  its 
■aker,  and  is  devested  of  its  negotiability  by  de- 
poiithig  it  in  the  hands  of  a  third  party  onder  a 
written  agreement  of  the  parties,  and  to  be  thus 
held  antil  notified  that  a  contract  for  the  sale  of 
l&aiber  between  the  parties  has  been  complied 
with;  and  it  further  appears  from  the  facts  and 
drcnmstances  that  the  note  was  not  Intended,  and 
did  not  operate^  as  payment  of  any  definite  amount 
of  hunber. 

(OfflcimU 

Keport  from  superior  court,  Cumberland 

coimty. 

Action  by  Albert  S.  Woodman  against  Dan- 
Id  Carter  and  others.  The  Portland  Cooper- 
age Company  was  served  as  trustee.  By 
Bgrennent  of  parties,  the  liability  of  the  tms- 
tee  waa  reported.  Trustee  charged. 

A.  S.  Woodman  and  John  H.  HIIU  for  plaln- 
tur.  A.  F.  Monlton,  F.  a  Fayson,  And  H.  B. 
Tlrglii,  tm  trustee. 

WHITEHOUSB,  J.  This  Is  an  action  on 
certain  promissory  notes  aggregating  $S25, 
brought  by  the  plaintiff  against  Daniel  Csjter, 
James  I*  Carter,  W.  A.  Carter,  and  O.  B. 
Carter,  of  Scarboro.  as  principal  defendants, 
and  the  Portland  Cooperage  Company,  trus- 
tee. The  writ  was  served  on  the  trustee 
June  21,  1895.  October  18,  1895,  Daniel  Car- 
ter and  James  L.  Carter  filed  their  petition  In 
Insolvency,  and  John  Howard  Hill,  assignee 
of  James  h.  and  W.  F.  Dresser,  assignee  of 
Daniel,  duly  aiqteared  to  prosecute  by  leave 
of  court 

The  case  comes  to  the  law  court  on  report 
from  the  superior  court,  and  the  only  question 
to  be  determined  Is  whether  the  cooperage 
company  shall  be  held  as  trustee  of  Daniel 
and  James  I*  Carter,  by  reason  of  ttae  pur- 
chase of  a  quantity  of  lumber  from  them  prior 
to  the  service  of  the  writ  It  is  stipulated  In 
the  report,  however,  that  the  alleged  trustee 
Shan  not,  In  any  event  be  chargeable  for 
more  than  00,818  feet  of  boards  at  |9  per 
1.000. 

The  principal  facts  essential  to  the  decision 
of  this  questicm  are  found  In  the  statement 
contained  In  the  amended  disclosure  of  the 
truKtee,  as  follows: 

"On  May  3,  1895,  we  agreed  to  take  of  said 
Daniel  Carter  and  James  L.  Carter  an  in- 


definite quantity  of  white  pine  boai-ds,  saw- 
ed or  to  be  sawed  by  them  during  the  season 
of  lS94r-95,  if  the  quality  was  suitable  for 
our  business,  the  amount  to  be  not  less  than 
fifty  thousand  (50,000)  feet  in  any  case,  and, 
ff  the  boards  were  satisfactory,  and  the  needs 
<a  our  business  required  it,  perhaps  the  entire 
quantity  which  they  would  cut  at  their  mill 
during  said  season  of  1891--95.  The  boards 
were,  when  suitably  dried,  to  be  delivered  by 
said  Carters  during  the  summer  of  1895  at 
our  mlU  in  Portland,  and  payment  was  to  be 
made  upon  or  after  said  delivery.  On  May 
10.  1895,  upon  the  statement  of  said  Carters 
that  they  needed  mcmey  with  which  to  pay 
their  help,  we  advanced  them  one  hundred 
(flOO)  dollars  on  account  of  said  agreement 

"On  June  17,  A.  D.  1805,  believing  from 
statements  made  to  us  by  the  attorney  for 
said  Carters  that  said  Carters  were  neither 
insolvent  nor  in  contemplation  of  Insolvency, 
In  pursuance  of  said  agreement  and  to  pro- 
tect ourselves  on  said  advancement  we  pur- 
chased of  said  Danl^  Carter  and  James  L. 
Carter  about  one  hundred  thousand  (100,000) 
feet  of  said  boards,  and,  In  addition  to  said 
Sum  of  <Mie  hundred  ($100)  dollars,  gave  them 
in  payment  therefor  our  negotiable  promis- 
sory note  for  one  thousand  ($1,000)  dollars, 
payable  to  their  order  on  demand.  At  the 
time  of  this  purchase,  the  boards  J>ougbt  by 
tis  were  a  part  of  a  large  lot  of  boards  said 
to  contain  about  two  hundred  .and  fifty  thou- 
sand (250,000)  feet  then  being  at  and  about 
the  mill  of  said  Carters  at  Scarboro;  and  In 
order  to  get  the  boards  purchased  by  us  we 
took  tram  said  Carters  a  bill  of  sale  of  the 
entire  lot  and  sent  our  foreman  to  take  pos- 
session of  the  same. 

"At  the  time  of  this  purchase  the  treasurer 
and  manager- of  our  company  was  absent  In 
Philadelphia,  and  from  the  best  knowledge 
we  had  of  the  needs  of  otir  business  without 
hlB  advice  we  expected  to  require  about  one 
hundred  thousand  (100,000)  feet  of  the  boards; 
but  It  was  agreed  between  said  Carters  and 
ourselves  that  If  we  should  find  that  our 
business  required  a  less  amount  we  cotild  re- 
turn to  said  Carters  whatever  of  the  one 
hundred  thousand  (100,000)  feet,  above  fifty 
thousand  (50,000)  feet  of  the  boards,  we  did 
not  require,  having  credit  therefor  upon  said 
note.  Said  foreman  went  to  Scarboro  on 
June  17th,  viewed  and  walked  over  the  en- 
tire lot  of  boards,  and  told  the  Carters  he 
took  possession  of  them  under  the  bill  of  sale, 
and  then  came  away,  leaving  the.  boards 
where  they  were,  putting  no  keeper  In  charge 
of  them,  and  doing  nothing  further  to  retain 
possession  of  them. 

"The  said  Carters  were,  by  the  terms  of  the 
purchase,  to  deliver  at  our  mill  In  Portland 
the  one  hundred  thousand  (100,000)  feet  of 
boards,  more  or  less,  paid  for  by  us;  and  as 
security  for  this  agreement  on  their  part  the 
note  given  by  us  to  said  Garters  In  payment 
for  said  boards  was,  by  agreement  between 
said  Carters  and  ourselvea^  deposited  with 
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Charles  O.  Bancroft,  cashier  ot  the  Mer- 
chants' National  Bank  of  this  city,  to  be  held 
bj  him  until  we  had  notified  him  that  said 
Carters  had  delivered  the  hoards  at  our  mill 
as  aforesaid.  > 

"After  said  Carters  had,  In  pursuance  of 
said  agreement,  delivered  at  our  mill  fifty 
thousand  three  hundred  and  eighteen  (50,318) 
feet  of  said  boards,  we  found  that  we  did  not 
need  the  balance  of  the  one  hundred  thou- 
sand (100,000)  feet,  more  or  less,  bought  by 
us,  and,  by  agreement  with  said  Carters,  sur- 
rendered said  balance  to  them,  and  said  Car- 
ters gave  us  an  order  on  Mr.  Bancroft  for 
the  note,  which  bad  been  fully  settled,  and  the 
same  was  delivered  to  us  by  htm,  and  de- 
stroyed. Payment  of  the  note  was  partly  by 
money  payments  made  to  said  Carters  by  us 
and  partly  by  boards  surrendered  to  said 
Carters  as  aforesaid.  Prior  to  the  service  of 
the  writ  in  this  case  we  notified  A-  S.  Wood- 
man, then  attorney  for  the  plaintiffs,  that  we 
had  purchased  of  said  Carters  a  certain  por- 
tion of  boards  at  and  about  their  mill  at 
Scarboro,  but  had  not  purchased,  and  did  not 
claim,  the  entire  lot.** 

It  appears,  however,  fronS  the  testimony  of 
the  president  of  the  cooperage  company,  that 
the  manager  of  that  company  was  In  the 
habit  of  malting  a  record  of  agreements  for 
the  purchase  of  luml)er,  and  that  the  mem- 
orandum of  the  transaction  with  the  Carters, 
dated  May  3,  1805,  Is  as  foUows:  "Bo't  of  J. 
L.  Carter,  S0,000  pine  boards,  25)f  to  be  hard 
pine  and  75i  white  pine,  all  good  quality,  at 
$9  per  thousand,  delivered  on  our  wharf." 
He  also  testifies  explicitly  that  he  was  ad- 
vised by  the  manager  of  his  company  on  or 
before  June  17th  "that  the  boards  In  contro- 
versy were  to  be  attached  by  a  creditor  of  the 
Carters,"  and  states  that  It  wa&  the  absolute 
and  clear  Intention  of  the  parties  that  the  ti- 
tle to  the  boards  to  the  amount  of  the  100,- 
000  mentioned  in  the  agreement  should  pass 
to  the  cooperage  company. 

The  practical  result  of  these  elaborate  trans- 
actions was  that  immediately  after  the  serv- 
ice of  the  writ  on  the  trustee  the  Carters  ac- 
tually delivered  at  the  mill  of  the  cooperage 
company.  In  Portland,  60,318  feet  of  the 
boards  in  question,  and  received  in  payment 
the  sum  of  ¥100  advanced  May  10th  before 
the  service  of  the  writ,  and  three  other  sums 
paid  after  the  serrlce  on  the  trnstee,  viz. 
faoo  June  22,  $100  September  26.  and  ¥10.28 
October  4,  1896. 

Under  the  circumstances  it  Is  not  question- 
ed that  the  boards  In  controversy  must  be  re- 
garded as  "intrusted"  to  the  cooperage  com- 
pany, so  as  to  render  the  company  chargeable 
for  the  price  of  the  S0,31S  feet,  less  the  ad- 
vance payment  of  $100;  but  It  la  claimed  that 
the  contract  of  June  17th  was  a  completed 
sale  of  a  definite  number  of  boards  at  an 
agreed  price,  and  that  payment  In  full  was 
made  before  the  service  of  the  writ  by  the 
n^otiable  promissory  note  of  the  trustee. 

It  la  the  opinion  of  the  court,  however,  tbat 


this  contention  of  payment  by  Virtue  fiw 
note  for  $1,000  cannot  be  sustained. 

It  Is  provided  by  Rev.  St  c.  80,  {  55.  that 
no  person  shall  be  adjudged  trustee  by  rea- 
son of  any  negotiable  note  made  by  tiim. 
But  It  Is  confidently  replied  by  the  assignees 
that,  although  negotiable  In  form,  the  note 
for  $1,000  In  question  was  effectually  con- 
trolled,  and  practically  devested  of  all  nego- 
tiability by  the  agreement  in  writing  which 
accompanied  Its  deposit  with  Mr.  Bancroft; 
and,  furthermore,  that  all  the  facts  and  cir- 
cumstances attending  the  transaction  satls- 
faetorlly  show  that  the  note  was  never  In- 
tended as  payment  and  never  operated  as 
payment  of  the  price  of  any  definite  amount 
of  lumber  ptirchased. 

It  has  been  seen  that  at  the  time  of  the 
service  of  the  writ,  June  21st,  the  only  abso- 
lute and  unconditional  contract  subsisting  be- 
tween the  parties  was  tor  the  purchase  of 
50,000  feet  of  boards.  The  cooperage  com- 
I>any  was  under  no  legal  obligations  to  ac- 
cept more  than  that.  The  amount  which 
would  be  required  In  its  business  was  then 
undetermined  and  uncertain,  but  it  seems 
never  to  have  been  anticipated  that  more 
than  100,000  would  be  needed.  Yet  the  note 
for  $1,000,  t<«ether  with  tbe  $100  advanced 
May  10th,  would  be  sufficient  to  pay  for 
122,000  feet  at  $9  per  1,000.  Under  these  cir- 
cumstances  the  company  obviously  deemed 
It  hazardous  to  give  to  persons  In  the  finan- 
cial condition  of  the  Carters  a  ne^tlable 
note  for  $1,000,  which  could  be  put  into  dr- 
culatlon.  It  was,  therefore,  prudently  ar- 
ranged as  a  part  of  the  same  transaction  to 
have  the  note  deposited  with  a  thhrd  person; 
and  a  formal  written  agreement  signed  by  the 
parties  declared  that  they  "will  and  do  de- 
posit the  said  note  of  the  said  cooperage 
company  In  the  hands  of  Charles  O.  Ban- 
croft, of  said  Portland,  to  be  held  by  him, 
said  Bancroft,  In  trust,  to  be  ddlvered  to 
them,  the  said  Carters,  when  be,  said  Ban- 
croft, shall  be  notified  by  C  D.  Merrill  or 
other  proper  officer  of  said  company  that  the 
contract  of  said  Carters  In  respect  to  hauling 
said  lumber  and  otherwise  has  been  complied 
with."  Thus  the  note  was  effectually  retain- 
ed within  the  control  of  the  company.  The 
fact  that  the  note  was  passed  Into  the  hands 
of  one  of  the  Carters,  and  by  bim  delivered 
to  Mr.  Bancroft,  Is  Immaterial.  The  law  has 
regard  to  the  substance,  rather  than  the 
form,  of  such  a  transaction.  It  Is  manifest 
that  by  the  formal  act  of  passing  the  note  to 
Mr.  Carter  the  cooperage  company  did  not 
intend  to  relinquish  all  control  over  it,  for 
Carter  immediately  deposited  it  with  Ban- 
croft, and  this  was  obviously  done  as  a  part 
of  the  same  transaction.  In  pursuance  of  the 
written  agreement  which  was  executed  be- 
fore the  delivery  to  Mr.  Carter,  and  deposited 
with  the  note. 

It  Is  a  familiar  rule  that,  as  between  par- 
ties and  those  having  actual  notice,  a  n^o- 
tiaUe  instrument  may  be  construed  wltb  ref- 


Digitized  by 


Google 


UBBT  T.  TOWLE. 


171 


erence  to  a  contemi>oraneoiis  written  agree- 
ment between  the  same  parties  relatiDg  to 
tbe  same  matter;  and  it  Is  immaterial  tbat 
socb  agreement  is  written  on  a  separate  pa- 
per, provided  the  two  appear  to  Iw  connected 
by  tbe  terms  of  tbe  a^rreement  Rogers  t. 
Smith.  47  N.  Y.  324;  DaTlln  t.  HUl,  11  Me. 
m;  1  Daniel.  Neg.  Inst.  81a. 

In  Stone  t.  Dean,  S  N.  H.  502,  It  was  recog- 
nized  as  an  established  rule  in  that  state, 
prior  to  the  enactment  of  a  statute  on  the  sub- 
ject, that  tbe  maker  of  a  negotiable  note 
conld  not  be  charged  as  trustee  of  the  payee 
white  the  note  was  still  current  But  while 
announcing  this  general  doctrine  the  court 
charged  tbe  trustee  in  that  case,  and  say: 
"When  tbe  process  was  served  upon  the  trus- 
tee, he  had  the  notes  be  bad  given  In  his  own 
hands,  and  under  bis  own  control,  and  those 
notes  could  not  be  transferred  to  any  other 
person  in  the  ordinary  course  of  business 
while  he  thus  held  them,  nor  can  he  be  held 
to  pay  them  again  If  be  shall  be  charged  In 
this  suit  on  that  account.  The  reasons  on 
which  the  rule  Is  founded  do  not  appear  to 
exist  in  this  case." 

Again,  it  is  plain  that  the  note  for  ^1,000 
bi  qnestlon  was  not  intended  by  the  mafeer  or 
accepted  by  tbe  payee  as  payment  and  satla- 
fjujtloQ  of  any  known  debt  The  amount  did 
not  ecHTespond  with  the  price  of  any  definite 
quantity  of  boards  that  had  been  mentioned 
in  the  agreement  of  the  parties.  Tbe  pay- 
ments actually  made  by  tbe  cooperage  com- 
pany for  the  lumber  purchased  appear  to  have 
been  made  witbout  any  regard  to  this  note, 
or  the  depositary.  Mr.  Bancroft.  No  men- 
tion of  any  indorsements  of  sncb  payments  on 
tbii  note  can  be  found  either  In  the  dlsclo- 
■nre  of  the  trustee  or  the  testimony  of  the 
ivesldent  of  the  company.  It  was  rigorously 
exdnded  from  drculatloo,  and  was  never  In- 
tended to  be  used  In  the  ordinary  course  of 
buBlnen. 

It  Is  the  opiition  of  the  court  that  this  trans- 
action did  not  relieve  the  trustee  from  liabil- 
ity to  be  charged  for  the  amount  due  for  the 
50318  feet  of  boards  actually  received  by  tbe 
company,  less  tbe  advance  payment  of  ^00. 
Tbe  trustee  is  not  charged  "by  reason  of  a 
negotiable  note  made  by  the  company,"  but 
by  reason  of  an  Indebtedness  for  lumber  ex- 
letlng  at  the  date  ot  the  service  of  the  tma- 
tee  process. 

Trustee  charged. 


LIBBY  T.  TOWLB. 
(Sivrane  Jodidlal  Court  of  Maine.   May  8, 
1897.) 

BUKDBR— DaHAOBS. 

1.  An  excesdve  verdict  In  a  slander  salt  set 
aside,  and  a  new  trial  granted,  it  appearing  that 
the  conduct  of  the  plaintiff  had  contributed  in 
part  to  tbe  injury  of  his  bn^eas,  and  for  which 
ae  claimed  special  damages. 

2.  Bdd,  that  verdicts  are  subject  to  revision  of 
the  court,  and  it  is  as  much  the  duty  of  tbe  court 


to  protect  parties  agafaut  onconadonaMe  verdicts 
as  It  is  to  sustabi  just  ones. 

(Offidal.) 

Action  on  the  case  by  Moses  M.  Llbby 
against  George  W.  Towle.  There  was  a  ver- 
dict for  plaintiff  for  $3,000,  and  defendant 
moves  for  new  trial.  Sustained. 

This  was  an  action  on  the  case  for  slander, 
in  which  there  were  10  distinct  and  separate 
utterances  declared  on  and  set  out  in  tbe 
plaintiff's  declaration,  as  follows,  viz.:  (1) 
"That  he  took  tbe  note,  and  that  Llbby  had 
destroyed  tbe  note."  (2)  "Tbat  Libby  signed 
the  note,  but  took  It."  (3)  "That  Llhby  knows 
where  that  note  is."  (4)  "You  took  that  note, 
and  have  got  It,  or  know  where  it  is,  or  have 
destroyed  it."  (5)  "Moses,  there  is  a  hard 
report  around  town  about  you.  They  say  you 
took  that  note,  and  have  got  It,  or  know  where 
It  la,  or  have  destroyed  H."  (6)  "I  think 
Moses  Btale,  or  took,  or  knows  where  It  is." 
(7)  "Libby  took.  I  know  It."  (8)  "Dod  dam 
It  all,  I  can't  produce  the  note.  You  stole  tbe 
note,  and  know  where  It  is,  or  destroyed  It." 
(9)  "He  knew  Moee  Libby  stole  that  note,  dod 
dam  him."  (10)  "Tbat  said  plaintiff  knew 
where  tbe  note  was,  or  hi^  made  way  wttb 
It." 

The  Jury  rendered  a  verdict  for  98,000  In 
favor  of  the  plaintiff. 

J.  P.  Swasey,  for  plaintiff.  Oeo.  F.  Gllfford 
and  E.  F.  Gentleman,  for  defendant 

WALTON,  J.  This  Is  an  action  of  slander, 
and  the  plaintiff  bas  obtained  a  veMIct  for 
$3,000.  It  is  the  oi^nlon  of  the  court  tbat  tbls 
amount  is  clearly  exceadve. 

Briefly  stated,  the  case  la  tills:  The  plain- 
tiff and  bis  wife,  after  living  t<^ther  about 
nine  years,  concluded  to  separate.  The  title 
to  their  property,  real  and  personal,  was  held 
by  the  wife.  But  she  agreed  that.  If  her  hus- 
band would  pay  her  $650  for  tbe  furniture, 
she  would  give  him  a  deed  of  the  real  estate. 
She  did  so,  apd  took  from  him  what  she  sup- 
posed was  a  note  for  that  sum,  payable  la  one 
year,  and  a  mortgage  erf  the  furniture  to  se- 
cure It.  She  left  these  papers  wHh  the  de- 
fendant, who  was  her  uncle,  for  safe-keeping. 
Her  uncle  soon  afterwards  discovered  that 
t^e  note  was  not  signed,  and  he  called  tbe 
attention  of  tbe  plaintiff  to  that  fact.  Tbe 
latter  said  It  was  an  oversl^t,  and  offered  to 
sign  tbe  note  then;  and  tbe  papers  wfere  band- 
ed  to  him  to  enable  him  to  do  sa  Tbe  defend- 
ant left  the  plaintiff  for  a  few  minutes  to  at- 
tend to  some  other  buslnMs,  and  be  says  tbat 
when  be  returned  he  put  the  envelope,  which 
he  supposed  contained  the  note  and  tbe  mort- 
gage, into  a  pigeonhole  In  a  desk  In  tils  store. 
But  afterwards,  when  the  year  had  expired, 
and  the  plaintiff  and  his  wife  came  to  him, 
and  called  for  the  papers,  tbe  note  was  miss- 
ing; and  that  after  a  most  diligent  search,  he 
conld  not  find  it.  And,  so  far  as  appears,  It 
never  bas  been  found.  Vexed  at  the  loss  of  a 
paper  which  had  been  left  with  him  for  safe- 
keeping, and  provoked  by  what  seemed  to  him 
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to  be  Oie  obstinate  and  unreasonable  tefosal 
of  the  plaintiff  to  acc^  a  receU;>t  on  an  In- 
demnifying bond,  or  In  any  way  to  settle  with 
his  wife  without  the  prodnctlMt  ot  the  note, 
the  defmdant  finally  expressed  his  opinion  or 
Itellef  that  the  plaintiff  knew  whsit  bad  be- 
come of  the  note.  And  one  witness  (Nancy 
Towie)  testifies  that  on  one  occashn,  when 
she  mm  at  the  dtfeodanfs  hons^  she  aaked 
him  about  the  note,  and  be  said  the  plaintiff 
stole  It. 

I^Is  chaise  la  the  basis  of  the  present  suit; 
and,  as  already  stated,  the  plaintiff  has  ob- 
tained a  Terdlct  for  $3,000. 

The  ^ntifl  says  that  he  Iras  much  hurt 
and  prejudiced  in  his  good  name  and  credit  as 
a  mendiant  His  credit  does  appear  to  hare 
been  somewhat  impaired.  But  he  had  recent- 
ly, and  while  the  title  to  his  pcogmtj,  real  and 
personal,  was  held  by  bis  wife,  obtained  a 
dlsehaixe  from  bis  debts  by  proceedings  in 
the  court  of  inacdvency;  and  he  states,  and. 
If  we  understand  blm  correct^,  somewhat 
boastfully,  that  while  he  paid  some  ct  his 
creditors  In  full,  he  left  others  to  wait  tDl  he 
was  more  aUe  to  pay.  Such  a  proceeding 
may  be  very  grati^ng  to  one's  desire  to  re- 
ward friends  and  punish  enemies,  bat  we 
think  all  will  agree  that  its  tendency  Is  to 
leave  one's  credit  as  a  merchant  somewhat 
Impaired.  And  we  think  the  evidence  shows 
^very  clearly  that  It  was  this  treatment  of  his 
credIt<MrB.  and  not  i^t  the  defendant  said, 
which  weakened  and  ultimately  wrecked  the 
plaintiff's  credit  as  a  merchant 

It  is  undoubtedly  tme^  as  said  by  the  able 
and  teamed  counsel  for  the  plaintiff,  that 
much  must  be  left  to  the  sound  judgment  and 
discretion  of  the  Jury  In  this  class  of  cases, 
and  that  th^  are  a^wed,  in  proper  cases,  to 
add  punitlre  damages  to  the  actual  ^lamagp*. 
But  tt  is  also  true  that  their- verdicts  are  al- 
ways subject  to  the  reridon  of  Qie  court,  and 
that  it  Is  as  mudi  the  dnty  ot  the  court  to  pro- 
tect parties  against  unconscionable  verdicts 
as  It  Is  to  sustain  Just  «ws.  And  the  court 
feds  that  in  this  case  the  verdict  Is  monstrous- 
.  ly  dlspnqwrtlonate,  and  that  it  is  deu'ly  tfadr 
duty  to  set  It  asid^  and  grant  a  new  trlaL 

Motion  suMalned. 


(90  He.  284) 

SAUNDBRS  V.  SAUNDBRS. 
(Bn^eme  Jodldal  Ooort  ot  Uaine.  May  27, 
1897.) 

IMFUBD   COVTBIOTS  — FAlfTI.T    RblaTIOKS  — PbB- 
BUMPTIONS— Bt  IDBITOB. 

1.  When  valuable  services  are  rendered  by  one 
person  at  the  request  or  with  the  knowledge  and 
consent  of  anotner,  nnder  circnmstancee  not  in- 
OMuistent  with  tb«  relation  of  debtor  and  credit- 
or between  the  parties,  a  promlae  to  pay  for  snch 
services  is  ordlnariiv  Implied  on  the  part  of  him 
who  knowingly  receives  the  benefit  of  them,  and 
snch  promiie  is  enforced  on  gronnds  of  Justice,  in 
order  to  compel  the  performance  of  a  legal  and 
moral  doty. 

2.  A  son  rendered  services,  after  be  became  of 
age,  mwn  his  tether's  farm.  FWd,  that  the  de- 
ftiulant,  tiie  fathm's  adminlatrattix.  In  a  suit 


broui^t  hy  the  son  to  recover  for  these  services, 
ia  not*  entitled  to  an  instruction  "that  the  irialn- 
tlff  cannot  recover  unless  an  exprest*  promise  can 
be  shown  on  the  part  of  the  father  to  pay  the  son, 
or  to  give  him  certain  property  therefor,  which 
he  failed  to  do." 

3.  All  true  contracts  grow  oat  of  the  matnal 
Intention  of  the  parties;  and  If,  in  a  particolar  in- 
stance,  there  is  evidence  arlBine  from  the  situa- 
tion, conduct,  or  family  relationship  of  the  parties 
tending  to  show  that  the  service  was  rendered 
without  expectation  of  any  payment,  or  without 
other  payment  than  such  as  was  received  as  the 
service  progressed,  it  cannot  be  said  as  a  matter 
of  law  that  a  contract  is  hnplied  on  the  part'of 
the  defendant  to  pay  tot  sodi  services. 

4.  In  such  cases,  as  neither  the  justice  of  the 
plaintiff's  claim  nor  the  moral  obligation  or  duty 
of  the  defendant  is  at  tnce  apparent,  the  law 
creates  no  contract  In  favor  ot  the  plaintifl,  and, 
aside  fi*om  the  ordinair  harden  of  proof,  raises  no 
presumption  against  hun.  It  simply  leaves  It  as  a 
qnestion  of  fact  to  be  determined  by  the  Jnry 
upon  the  pecoliar  circumstances  and  condinons 
existing  in  each  case. 

5.  If  it  can  properly  be  said  that  there  Is  an^ 

S resumption  in  a  given  Case  that  the  services  ren 
ered  to  a  fitther  by  a  son  after  he  becomes  of  agi 
are  gratnitoos,  it  is  clearly  a  presnmption  of  fact, 
and  not  of  law.  It  rests  on  probability,  and  is 
the  effect  evidence,  the  result  of  inferences 
to  be  drawn  from  the  facts  in  Uie  case,  at  the 
discretion  of  the  Jury;  the  force  of  It  vaqing  ac- 
cords to  carcumataoces. 

6.  A  contract  wlilch,  as  a  question  of  tact,  not 
of  law,  is  implied,  dues  not  differ  from  an  ex- 
press one  except  in  form  of  proof. 

7.  Upon  a  motion  for  a  now  trial  the  court  hdd 
that  the  Jury  nndoulitedly  found  as  a  fact  that 
there  was  a  mutual  understanding  that  the  plain- 
tiff was  to  have  the  properbr  at  the  decease  of  the 
father,  and  diat  the  services  in  questioo  were 
rendered  by  the  plaintiff  In  the  expectation  and 
belief  that  he  was  to  receive  compensation  in 
that  form,  and  that  the  conduct  of  tlie  ^Qkx, 
the  situation  of  the  famliy,  and  all  the  drcum- 
stances  existing  in  the  case  justified  such  expec- 
tation and  belief.  Held,  that  this  conclusion  of 
the  jury  Is  not  so  onmiatakably  wrong  as  to  Jus- 
tify the  court  in  setting  the  verdict  aside. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Hancock  county. 

Action  by  Fred  S.  Saunders  against  I^dia 
S.  Saunders,  administratrix.  There  was  a  ver- 
dict for  plaintiff,  and  defendant  brings  excep- 
tions, and  moves  for  pew  trlaL  Overruled. 

A.  W.  King  and  O.  M.  Warren,  for  plaintiff. 
H.  B.  Hamlin,  for  defendant 

WHXTBHOtTSB,  J.  The  plalntlfl  recovered  a 
verdict  of  $088.80  tor  services  readereA  Ity  blm 
on  his  tathor's  farm,  after  he  became  of  age, 
and  the  case  comes  to  this  court  on  exceptions, 
and  a  motion  for  a  new  trial  as  against  evi- 
dence. 

At  the  trial  the  defoidant  requested  the  pre- 
siding Judge  to  instruct  the  Jury  "that  the 
plaintiff  cannot  recover  unless  an  express 
promise  can  be  shown  on  the  part  of  tiie  father 
to  pay  the  son,  or  to  give  him  certalii  property 
therefor,  which  he  failed  to  do."  The  presid 
Ing  justtee  declined  to  irfve  this  Instmctlos 
eaccept  ss  shown  In  the  diarge,  and  it  appear*- 
from  the  colloquy  at  the  close  of  the  chargr, 
though  not  in  the  formal  bill  <^  exceptions, 
that  the  defendant  excepted  to  the  refusal  to 
give  tUs  instruction. 
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In  the  diarge  the  presiding  Judge  Instructed 
tbe  j[U7  as  follows,  Inter  alia: 

"Then  Is  no  express  promise  abown  or  un- 
dertaken to  be  shown.  Mr.  Saunders  does  not 
dalm  that  he  and  his  father  sat  down  together 
and  made  a  trade  that  he  was  to  work  for  his 
father  for  a  certain  sum  per  month,— a  specific 
atpreement  made  about  It;  but  he  saTs  that  be 
rendered  these  services  under  such  drcum- 
■tnncea  as  would  Justify  him  In  bellevUig  that 
he  was  to  be  paid  ttx  them.  *  *  *  So,  In 
erecf  ease  where  there  is  not  an  express  agree- 
ment testified  to,  *  *  *  we  have  to  laves- 
tigate  the  circumstances  of  the  service  ren- 
dered, if  any,  and  see  whether  or  not,  under 
all  these  circumstances,  It  was  expected  tlmt 
pay  should  be  given  for  It.  *  *  *  Now, 
what  is  shown  here?  And  wbetho*  or  not,  ua- 
do*  SO  the  circumstances,  It  seems  to  70U  that 
wbatever  woA  was  done  by  this  young  man 
was  done  under  such  circumstances  as  Justi- 
fies you  in  belleTlng  that  the  old  gentleman 
was  to  pay  him  tor  It  In  some  way,  not  neces- 
sarily In  money;  that  may  not  hare  be^  the 
nndefstsnding.  It  may  have  been  In  some  other 
way;  that  he  has  failed  to  pay,  and,  falling  to 
do  tha^  that  his  estate  must  now  pay  the  mon- 
ej.  *  *  *  Now,  under  all  the  circumstan- 
ces, sod  U  you  bellere  Mr.  Baton,  the  last  wit- 
ness, as  to  the  talk  with  the  old  gentlemnn,  do 
you  bdleve  that  It  was  unda^tood  bern'een 
the  son  and  the  father  that  the  son  was  to  be 
paid  for  those  serrlces?  If  he  was,  then  he 
la  entitled  to  his  pay,  and  tiie  question  Is,  was 
the  work  done  with  that  erpectatlon?  •  •  • 
It  has  been  suggested  by  the  testimony  of  Mr. 
EattHi  that  he  expected,  perhaps,  a  deed  of  the 
place,  or  to  hare  It  willed  to  him  by  the  old 
gentleman,  and  that  that  may  have  been  the 
Bikdezstandlng.  If  that  was  the  understand- 
ing, then  it  wonld  follow  that  It  was  onder^ 
stood  tiiat  there  was  to  be  some  compensation, 
whitdi  was  to  be  the  farm  Itself;  •  •  • 
and  if  it  cttd  not  go  to  blm,  if  he  did  not  get 
the  pay  be  expected,  aU  he  is  entitled  to  Is  fair 
pay  in  money." 

At  the  dose  (tf  the  charge  the  Judge  added: 
"l  am  requested  to  0.re  you  this  Instruction, 
and  the  plaintltf  consents:  'lltat  the  presump- 
doa  Is  fhat  between  father  and  son  services 
raidered  by  the  latter  for  the  former  are  gra^ 
tuitonsr  and  this  rule  applied  to  a  son  who  has 
attuned  his  majority  as  well  as  a  minw.* 
At  the  request  of  the  plaintiff  I  wIU  add  this: 
that  the  presnmption  Is  weaker  after  majorl^ 
ttian  before."  To  this  qualiflcatlon  thus  add- 
ed the  defoidant  excepted. 

It  is  the  opinion  of  tbe  court  that  the  In- 
stmctlonB  given  were  sofBclently  favorable  to 
the  defendant,  ani^  that  he  was  not  aggrieved 
by  the  refusal  to  give  tbe  Instruction  first  re- 
quested, calling  for  proof  of  an  express  prom- 
ise. 

It  is  an  ^mentary  principle  that  when  vat 
oaUe  services  are  rendered  by  one  person  at 
the  request  or  with  the  knowledge  and  con- 
sent of  another,  under  circumstances  not  in- 
conaistettt  with  the  relation  of  debtor  and 


creditor  between  the  parties,  a  promise  to  pay 
Is  ordinarily  said  to  be  Implied  by  law  on.  ttie 
part  of  him  who  knowingly  receives  the  bene- 
fit of  them,  and  Is  enforced  on  grounds  of  Jns- 
tlce,  in  order  to  compel  tbe  performance  of  a 
legal  and  moral  duty.  As  observed  by  Obief 
Justice  Marshall  In  Ogden  v.  Saunders,  12 
Wheat  214:  "A  great  mass  of  human  trans- 
actions depends  upon  implied  contracts,  which 
grow  out  of  the  acts  of  the  parties.  In  such 
cases  the  parties  are  supposed  to  have  made 
those  stipulati«is  which  as  honest,  fair,  and 
Just  men  they  ought  to  have  made."  But  the 
word  "contract"  is  almost  universally  em- 
ployed "to  denote  an  undertaking  vc^untarily 
entered  Into  between  the  parties,  not  drawing 
Into  contemplation  any  creation  of  the  law." 
Bl8b.  Cont.  §  191.  All  true  contracts  grow  out 
of  the  mutual  Intention  of  the  parties;  and 
If  In  a  particular  Instance  there  Is  evidence 
ansing  from  the  situation,  conduct,  or  family 
relationship  of  the  parties  tending  to  show 
that  die  service  was  rendwed  without  expecta- 
tion of  any  payment,  or  without  other  pay- 
ment than  such  as  was  received  as  tbe  service 
progressed,  It  cannot  be  said  as  a  matter  of 
law  that  a  contract  Is  Implied  on  tbe  part  of 
the  defendant  to  pay  for  such  services.  Cole 
V.  Clark,  85  Me.  838,  27  Atl.  186,  and  authori- 
ties clte^. 

In  Bucb  cases,  as  neither  the  Justice  of  the 
plaiutifTs  claim  nor  the  moral  obligation  or 
duty  of  the  defendant  Is  at  once  apparent,  the 
law  creates  no  contract  In  favor  of  tbe  plain- 
tiff, and,  a^Ide  from  tbe  ordinary  burden  of 
proof,  raises  no  presumption  against  blm.-  It 
simply  leaves  It  as  a  question  of  fact  to  be  de- 
termined by  the  Jury  uiwn  the  peculiar  cir- 
cumstances and  conditions  existing  In  each 
case.  It  Is  then  Incnmbent  upon  tbe  plaintiff 
to  satisfy  the  Jury  that  tbe  services  w«:e 
rendered  under  circumstances  consistent  with 
contract  relations  between  the  parties,  and 
that  the  defendant  either  expressly  agreed  to 
pay  tor  the  services,  or  to  give  certain  prop- 
erty therefor,  or  that  they  were  rendered- by 
tbe  plaintiff  in  pursuance  of  a  mutual  nnd^- 
standlng  between  the  parties  that  he  was  to 
receive  payment,  or  In  the  expectatfoo  and 
belief  that  be  was  to  receive  payment,  and 
that  the  circumstances  of  tbe  case  and  the 
conduct  of  the  defenoant  Justified  such  ex- 
pectation and  belief.  If  It  can  properly  be 
said  that  there  is  any  prramnption  in  a  given 
case  that  tbe  servlees  rendered  to  a  father 
by  a  son  after  he  becomes  of  age  are  gratui- 
tous, It  Is  clearly  a  presumpti<m  of  fact,  and 
not  of  law.  It  Is  not  a  uniform  and  constant 
rule  attached  to  fixed  conditions,  and  appllca- 
Ue  only  generlcal^.  It  is  a  conclusion  from 
a  process  of  reasoning  which  the  mind  of  any 
intelligent  person  would  apply  under  like  clr> 
cumstances,  and  It  Is  applicable  only  specific- 
ally. It  rests  on  probability,  and  is  the  ef- 
fect of  evidence,  the  result  of  Inferences  to 
be  drawn  from  the  facts  in  the  case  at  the 
discretion  of  the  Jnry;  the  force  of  It  vary- 
ing according  to  drcumstances.  8  Whart 
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said  b7  Oblef  Justice  Peters  Id  Intaabltaats  of 
Belmont  t.  Inhabitants  of  YlnalliaTen,  82  Me. 
531,  20  AtL  91:  "Most  presumptions  are 
mixed  of  law  and  fact,  w  are  presumpttona 
of  fact  which  the  law  may  allow  the  jury  to 
find." 

In  accOTdance  with  this  view  were  the  re- 
marks of  (Met  Justice  Shaw  In  Qalld  t. 
Guild,  16  Pick.  ISO:  "Those  who  think  that 
the  law  raises  no  implied  promlae  of  pecunia- 
ry compensation  from  the  mere  performance 
of  useful  and  yaluable  services,  under  the 
drcumstaaces  supposed,  are  nerertheless  of 
opinion  that  It  woidd  be  quite  c<»npetent  fdr 
the  juiy  to  Infer  a  promise  fnun  aU  the  clx- 
cumstances  ot  the  case;  and  that,  althon^ 
the  burden  of  proof  Is  upcm  the  plaintiff,  as  In 
other  cases,  to  show  an  Imi^ed  prmnlse,  the 
■jury  ought  to  be  Instructed  that  If,  under  all 
the  circumstances,  the  services  were  of  such  a 
nature  as  to  lead  to  a  reascmable  belief  that 
It  was  Ihe  understanding  of  the  parties  that 
pecuniary  compensation  should  be  made  fw 
them,  then  the  jury  should  find  an  Implied 
pmolse.  •  •  •  The  conclusion  that  the 
questkm  Is  of  less  practical  Importance  tiian 
might  at  first  appear  Is  founded  iqun  the 
obvious  condderatlm  that  it  Is  scarcely  pos- 
sible that  a  case  can  left  to  stand  upim 
the  mere  naked  presumption.  *  *  *  There 
must;  of  necessity,  be  a  great  dlvoslty  of 
drcumstanoes  dlBtlng"Wh*»g  one  case  essen- 
tially from  another." 

So,  In  Spring  v.  Hulett,  1(M  Mass.  601,  the 
court  say:  "The  law  Implies  a 'promise  to 
paj  for  reasonable  value  of  benefits  received, 
only  when  there  Is  no  evidence  that  they  were 
conferred  upon  other  grounds  than  that  of 
contract  When  the  relations  between  the 
parties  are  such  as  to  warrant  the  Inference 
that  the  ben^t  was  bestowed  gratuitously, 
by  way  of  hospitality,  or  by  reason  at  any 
obligation,  legal  or  moral,  it  becomes  a 
question  of  fact  to  be  submitted  to  the  jury 
to  determine  whether  It  was  In  reality  gratui- 
tous or  upon  tlie  basis  of  cuitraet"  Substan- 
tially the  same  doctrine  la  laid  down  In  Bitch 
V.  Peckham,  le  Vt  151,  where  the  court  say: 
"It  Is  Incumbent  on  the  plaintiff  to  show  that 
she  performed  the  services  whJch  were  the 
foundation  of  her  claim,  expecting  at  the  time 
to  be  paid  therefw,  and  that  the  testator  so 
understood  it;  or  that  he  had  sufllclent  rea- 
son to  believe  that  she  expected  to  make  him 
her  debtor  for  sn^  services.**  And  this  lan- 
guage is  quoted  with  approval  in  Andrews 
Foster,  17  Vt  656.  Yet  the  two  last-named 
cases  wen  cited  In  Lunay  v.  Tantyne,  40  yt. 
tSfXL,  in  airport  of  tlie  statement  that  an  "ex- 
press prondse  must  be  proved"  under  auch 
drcumstanees.  It  Is  evident  that  this  appar- 
ent contrariety  of  e:q?res8lcMi  has  arisen  from 
a  failure  to  dlstlngnlsh  between  a  cmtract 
which  la  created  by  law.  and  Is  said  to  be 
"Implied  by  law,"  or  implied  "as  a  matter  of 
law"  on  the  ground  ot  Justice  and  legal  obli- 
gation, and  a  cootract  whiidi  Is  implied  as  a 


matter  of  fact— that  Is  to  say,  a  contract 
which  is  fomUt  to  have  an  tolBtenoe  in  fact 
by  Inference  from  the  cbcnmstances  and  con- 
ditions proved.  But  In  wder  to  conoid  the 
discharge  of  a  legal  and  moial  duty,  as  has 
been  seen,  a  contract  Is  often  "implied  h7  law" 
which  never  had  an  existence  in  tact  It  is 
doubtless  true  that  In  the  latter  class  of  cases 
"it  Is  only  a  flctlm  that  a  contract  or  prom- 
ise Is  implied.  •  •  But  'in  the  pres- 
ent state  of  the  law  it  Is  necessary  for  the 
sake  of  1^1  conformity  to  adopt  this  phrase- 
ology."  Mete.  Cent  9.  *'A  contract"  uys 
Mr.  Bishop,  "which  as  a  question  of  tact 
not  at  law,  is  Im^ed,  does  not  differ  from 
an  express  one  except  In  form  ot  proof." 
Bish.  Gont  I  267. 

With  the  exc^tiim  of  the  requested  In- 
struction to  regard  to  the  presumption  ot 
gratuity  as  betwe^  father  and  son,  which 
was  too  favorable  to  the  defendant  the  in- 
structions given  to  the  Jury  In  the  case  at  bar 
were  in  entire  harmony  with  the  prlncli^ 
above  steted. 

It  is  also  well-settled  law  that  when  a  per- 
son renders  service  to  another  under  an  agree- 
ment wltbto  the  statute  of  frauds  whldi  the 
other  party  refuses  to  perform,  an  action  will 
He  against  the  party  so  refuitiug  to  recover 
the  fB&  value  ot  the  services  rendoed.  Dix 
V.  Marcy,  116  Mass.  416,  and  cases  cited. 

With  reference  to  the  motion,  the  evidence 
before  the  court  has  been  car^fuUy  exam- 
ined. It  is  not  questioned  that  the  pUUntiff 
rendered  laborious  service  on  bis  father's 
farm  during  the  four  years  and  a  half  ftom 
the  time  he  attained  his  majority  unUI  his 
father's  death;  that  daring  a  large  part  <tf  the 
time^  when  his  father  was  absent  attending 
to  other  business,  the  plaintiff  practically  had 
taiB  charge  of  the  farm,  laboring  with  m<ne 
than  OTdlnary  diligence  and  fidelity.  There  is 
also  credltde  teetimoi^  that  in  reply  to  an 
Intimatlmi  frcMn  <me  ot  the  neighbors  that 
"he  was  working  Fred  too  hard**  the  father 
said  he  Intended  Fred  to  have  what  he 
had.  The  plaintiff  himself  was  excluded  by 
the  stetute  from  giving  testimony  in  relation 
to  what  took  place  before  his  father's  death, 
and,  as  usually  happens  In  this  class  of  cases, 
the  evidence  In  supp<ttt  of  the  plalntlirs  c<m- 
tention  Is  not  as  definite  and  cranplete  as  oouU 
be  desired.  It  Is  not  shown  that  the  plalntUC 
ever  presented  or  asserted  any  claim  for  com- 
pensation teom  the  time  of  his  tattier'a  deatti. 
In  1881,  until  the  formal  demand  «i  the  ad- 
ministratrix. In  1894;  and  It  Is  strongly  vrgeA 
In  the  argument  ot  the  learned  counsel  fOr 
the  defmse  that  this  fact,  tc^cether  vrith  his 
silence  respecting  his  claim  at  the  time  he  left 
the  place,  in  1892,  should  be  deemed  a  stratg 
clrcumstonce  tending  to  show  that  he  did  not 
thai  consider  himself  entitled  to  any  com- 
pensation. But  it  appears  that  the  plaintiff, 
after  the  death  of  bis  father,  continued  to 
carry  on  the  farm,  living  there  with  his  moth- 
er during  all  that  time;  and  it  ml^t  readily 
be  suggested,  in  explanation  ot  his  silence 
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and  Aelaj,  that  he  waa  nnwlUlng  to  deprive 
his  mother  of  a  home,  and  that  he  continued 
to  cherlBh  the  hope  that  the  arrangement 
with  hla  father  would  be  recognized  by  the 
Ttduntary  action  of  the  heirs.  The  jury  un- 
doubtedly found  as  a  fact  that  there  was  a 
mutual  understanding  that  the  plalntlfiF  was 
to  have  the  property  at  the  decease  of  the 
father,  and  that  the  services  In  question  were 
rendered  by  the  plaintiff  in  the  expectation 
and  belief  that  he  was  to  receive  compensa- 
tion In  that  form,  and  that  the  conduct  of  the 
father,  the  situation  of  the  family,  and  all 
the  drcnmstances  existing  In  the  case  justi- 
fied sach  expectation  and  belief;  and  It  !■ 
the  opinion  ot  the  court  that  this  conclusion 
of  the  Jury  Is  not  so  unmistakably  wrong  as 
to  Jostlfy  the  court  in  setting  the  verdict 
aside. 

Exceptions  and  motion  overruled. 

OD  Ite.  M) 

NIGKBBSON  v.  CHASSL 
(Bnprone  Jodldal  Court  of  Maine.  May  28, 

1897.> 

DBOIDBllTa*  EffFATBS— ClAIXS— WaIVBB  OV  BbCD- 

Birr. 

L,  In  an  action  of  replevin  the  ^aintifl  hdd  a 
chAttel  mortgage  given  to  him     the  defendant's 

intestate,  whose  estate  has  been  adjadged  Insol- 
rent.  He  could  have  adt^ted  either  ot  three  meth- 
ods of  procedure:  First,  1^  foredoaure;  second, 
br  proving  the  balance  of  his  debt  before  the  com- 
■lindoneis,  after  deducting  the  value  of  his  secu- 
rity; and,  third,  by  a  surrender  or  waiver  of  his 
•eeority,  and  provuig  hia  whole  debt  before  the 
comminionen.  Th^idalntifit  chose  the  third  meth- 
od. He  presented  hia  whole  daim  to  the  commis- 
sionera  on  oath,  dedaring  that  it  waa  Justly  due 
him,  and  that  he  had  no  security  therefor. 

Btid,  that  by  this  procedure  the  plaintiff  has 
waived  and  surrendered  all  his  security.  A  cred- 
itof  cannot  receive  a  dividend  on  his  whole  claim 
and  hold  his  security  at  the  same  time.  By  vol- 
onttrily  proving  hia  whole  debt,  the  creditor  neces- 
Mrily  waives  his  security. 

2.  Bdd,  that  In  thia  case  the  proof  of  the  whole 
debt  was  deliberate,  and  on  oath  that  the  credit- 
or held  no  aecnrity.  In  such  cases  the  court  pro- 
oeeda  upon  equitable  prindples  long  since  estab- 
Ittbed. 

(OffidaL) 

Report  from  nqtreme  judicial  court,  Somer- 
set eoon^. 

Replevin  by  Etanover  8.  Nl<Aerson  against 
Maggie  Obase.  Submitted  on  t^/ovL  Ju^- 
ment  for  defoidant 

B.  F.  Webb^  tot  plalntlfl.  F.  W.  SLavey,  for 
defendant 

HASKSILL.  J.  Asmnnliic  that  tbe  plalntlfl 
In  replevin  beld  a  mortgage  ^ther  legal  or 
equitable,  npon  the  chattels  ct  the  Intestate 
to  secure  liabilities  Incnrred  for  Urn  In  bis 
lifetime,  three  methods  of  procedure  were 
open  to  the  mortgagee  when  the  estate  was 
adjudged  insolvent: 

(1)  He  might  foreclose  his  mortgage^  and 
bxA  to  his  secnrt^. 

(2)  He  might  prove  the  balance  of  his  debt 
before  the  ctHnmissiooers,  after  deducting  tbe 
-value  of  bla  sectirity,  to  be  ascertained  1^  tbe 


methoda  prodded  1^  statute.  Ber.  St  & 
8  7. 

(3)  He  might  8Uirenda>  or  waive  his  secu- 
rity, and  prove  his  whole  debt  before  the  com- 
missioners. 

In  this  case  the  tlilrd  method  was  chosen. 
The  plaintiff  in  replevin  presented  his  whole 
claim  to  the  commlaslonOTS  on  oath,  dedarli^ 
that  it  was  just^  due  him.  and  that  he  had 
no  security  therefor.  Tbe  commissioners  al- 
lowed and  reported  his  whole  daim  to  the 
probate  court  and  their  report  was  there  ae* 
cepted.  By  tbla  procedure  all  security  was 
waived  and  surrendered,  toe  the  creditor  could 
not  receive  a  dividend  on  his  whole  ^^inim  and 
hold  his  security  as  weU.  So  long  aa  he  re* 
tains  the  security,  he  cannot  prove  his  whola 
debt.  If  he  Toluntarily  proves  his  whole  debt 
he  thereby  necessarily  waives  his  security; 
but  waiver  arises  from  the  voluntary  act  of 
creditor.  The  commissioners,  ot  their  own 
motion,  could  not  allow  the  whole  debt  and 
thereby  w<wk  a  waiver  of  the  security  In  fa- 
vor of  all  the  creditors.  In  such  case  the  er- 
ror could  be  corrected.  But  In  the  case  at  bar 
the  pToot  ot  the  whole  debt  was  deliberate, 
and  on  oath  that  the  creditor  held  no  security. 
In  these  cases  "the  court  proceeds  upon  eq- 
uitable principles  long  since  establisbed.** 
Amory  v.  Francis,  16  Mass.  308;  Hooker  v. 
Olmstead,  «  Pick.  480;  Towie  v.  Bannister, 
16  Pick.  255;  Trustee  v.  Cronln,  4  Allen,  141; 
Farnum  v.  BouteUe.  13  Mete.  (Mass.)  150; 
Franklin  Co.  Nat  Bank  v.  First  Nat  Bank 
of  Oreenfleld,  138  Mass.  615-522;  Nichols  t. 
Smith,  143  Mass.  465,  9  N.  810. 

The  plaintiff's  title  having  failed,  his  action 
of  replevin  must  fall,  and  a  return  should  be 
(Hxlered. 

Judgment  for  defendant  In  replevin,  with 
return. 


(M  H«.  xn) 
FOBBN  V.  RODICK  et  aL 
(Supreme  Judicial  Court  of  Maine.   May  21, 
1807.) 

NaauesvoB— PoBLio  Bdildixos— Dabobbous  E»- 

TKANOBS. 

The  plaintiff  sustained  sevm  posonal  inju- 
ries hy  falling  Into  the  cellar  of  Rodlck  Block,  In 
Bar  Harbor.  The  first  floor  of  the  block  la  di- 
vided Into  stores,  and  the  second  floor  Into  rooms, 
which  are  leased  for  offices.  The  main  entrance 
to  the  stairway  leading  to  the  second  floor  Is 
about  midway  of  tbe  length  of  the  building,  and  Is 
dosed  by  double  doors  opening  inward  to  a  short 
landing  at  the  foot  of  l^e  staircase.  Twenty-two 
and  one-half  indies  from  these  doors,  and  at  the 
same  height  from  the  ddewalk,  is  a  single  door 
opening  from  the  sidewalk  inward  to  the  cellar. 
There  is  no  staircase  which  to  enter  the  cellar, 
and  no  other  landing  than  the  top  of  the  cellar 
wall.  A  crude  ladder,  leading  from  the  doorway 
to  the  bottom  of  the  cellar,  afforded  the  means  of 
descent  Thii  cellar  door  was  unfastened  on  the 
evening  of  the  acddent  and  when  the  door  was 
open  mere  was  no  railing  or  other  safeguard  to 
prevent  a  person  from  otepplng  over  the  cellar 
wall  and  falling  into  the  cellar. 

One  set  of  offices  on  tlie  secrad  floor  was  o& 
cupled  at  the  time  in  question  tv  a  pracddng 
physidan,  and  his  sign  was  affixed  to  the  outside 
of  the  building  between  the  cellar  door  and  the 
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main  entrace.  On  the  CTenlnc  of  the  acddent  the 
plaintiff  was  passine  along  on  the  sidewalk,  In- 
tending  to  go  op  to  the  pbrsidan's  office.  Sbe  was 
not  *<"P<iiffr  with  tiie  premises,  bat,  seeing  the 
doctor's  ^:n,  and  supposing  that  it  indicated 
the  cellar  door  as  the  place  <tf  entrance,  she  open- 
ed the  door,  stepped  orer  the  wall,  and  fell  to  the 
bottom  of  the  cellar. 

Beld,  that  the  condltlonB  connected  with  the 
approach  to  the  main  entrance  of  the  building 
were  misleading  and  dangerous;  that  in  this  re- 
spect the  building  was  Tmpnqjerly  conetructed, 
and  negliRentI?  maintained;  and  that  the  plaintiff 
was  on  the  premises  hj  the  implied  InTitation  of 
the  defendants,  on  legitimate  business,  in  the  ex- 
ercise of  such  care  and  caution  as  persons  of 
reasonable  prudence  and  discretion  oaoally  ezer* 
dse  under  such  circumstances. 

(OffidaU 

Report  from  supreme  judicial  court,  Ban- 
cock  county. 

Action  by  Mary  H.  Foren  against  Fountaio 
Rodlck  and  another.  Submitted  on  lepwt 
Judlgment  for  plalDtiCT. 

li.  B.  Deafly  and  A.  W.  King,  for  plalntlit. 
John  A.  Peters,  Jr.,  and  Gbaa.  H.  Wood,  for 
defendants. 

WHITEHOUSE,  J.  On  the  IfSth  day  of 
Almost,  Wd5, '  the  plaintiff  sustained  severe 
personal  Injuries  by  falling  into  the  cellar  of 
Rodlck  Block,  owned  1^  the  defendants,  and 
situated  at  ttie  corner  of  Main  and  Cottle 
streets,  in  Bar  Harbor.  It  Is  claimed  In  Ode 
action  tbat  the  defendants  are  liable  In  dam- 
ages Xxy  reason  of  the  Improper  construction 
and  careless  management  of  tbe  cellar  door 
adjacent  to  the  passageway  leading  to  the 
second  story  of  the  building.  Tbe  evidence 
Is  report^  for  the  consideration  of  the  law 
court;  and  by  virtue  of  an  agreement  between 
the  parties,  If  Judgment  Is  rendered  for  the 
plaintiff,  it  shall  be  for  the  sum  of  $800. 

On  Cottage  street  Rodlck  Block  stands  ButK 
stantlally  on  the  line  of  the  street,  the  wall 
of  the  bnllding  being  flush  with  tbe  sidewalk. 
The  Idock  la  devoted  entirely  to  business  prnv 
poses.  The  first  floor  Is  divided  into  stores, 
and  the  second  floor  into  rooms  which  are 
leased  for  offices.  The  main  entrance  to  the 
stairway  leading  to  the  seoon^  Hoot  is  from 
Cottage  street,  about  midway  of  the  length 
of  the  building.  It  Is  about  four  feet  in  width, 
and  Is  closed  by  double  doors  opening  inward 
to  a  short  landing  at  the  foot  of  the  staircase. 
Twenty-two  and  one-half  Inches  at  tbe  left  of 
these  doors,  as  one  faces  the  building,  and  at 
the  same  height  from  tbe  sidewalk,  is  a  single 
door  opening  from  the  sidewalk  inward  to  the 
cellar.  There  is  no  staircase  by  which  to  en- 
ter the  cellar,  and  no  other  landing  than  the 
top  of  the  cellar  wall.  The  cellar  was  efgbt 
feet  and  four  Inches  deep,  end  tbe  descent  was 
ordinarily  made  by  a  crude  ladder  leading 
from  the  doorway  to  the  bottom  of  the  cellar. 
This  ctilar  door  appears  to  have  been  un- 
fastened a  great  portion  of  the  time,  and 
frequently  ajar,  dtiring  the  summer  of  1805. 
It  was  unfastened  on  the  evening  of  the  15tta 
of  August,  when  the  accident  happened. 
When  this  door  was  open,  there  was  no  rail- 


ing or  other  safeguard,  and  no  warning  sign 
of  any  kind  to  prevoit  a  person  from  step- 
ping over  the  cellar  wall,  and  falling  to  the 
bottun  of  the  ceUar. 

The  block  was  bnilt  nnder  the  personal  di- 
rection and  supervision  of  the  defendants. 
At  the  time  of  the  accidoit  all  the  stores  on 
the  first  flow,  and  all  the  offloea  on  the  sectond 
floor  with  a. single  ext^tioo,  wa<e  occupied 
by  a»  defendants'  tenanta,  to  whom  they  had 
been  teased.  It  la  not  contxorerted  tiiat  the 
defendants  retained  the  control  which  the 
landlord  usually  has  and  ex^cises  over  the 
building  and  Its  ^ppnrtenances,  and  had 
charge  of  the  general  approaches,  entrances, 
stairways^  and  halls.  The  cdlar  had  not  been 
leased  to  any  toiant  escluslT^t  but  the  de- 
fendants themaelTes  oeeaiflonaUy  nsed  It;  and 
it  satisfactorily  appears  that  tiiey  had  the 
same  contnd  over  the  cellar  door  and  the  en- 
trance to  the  cellar  as  over  the  main  entrance 
and  stairway  leading  to  the  second  floor. 
By  a  reservation  In  one  of  ibe  leuee,  the  de- 
fendants also  had  tbe  ezdnslre  use  of  a  flre- 
jaoat  vault  In  om  of  the  stores  on  the  flrst 
floor,  and  one  of  them  went  there  nearly  ev- 
ery  day. 

One  set  of  ofllca  on  the  second  floor  was 
occupied  at  the  Hme  In  question  by  George  R. 
Hagerty,  a  practicing  physician,  and  the  sign 
bearing  ttM  name  "O.  R.  Hagerty,  M.  D.," 
was  affixed  to  the  oubflde  of  the  building,  a 
few  feet  above  the  sidewalk,  one  eod  behig 
fastened  to  the  casing  on  the  clgbt-haud  side 
of  the  cellar  door  and  the  other  end  to  the 
casing  on  tbe  left  hand  of  the  main  entrance 
door. 

About  B  o'dodc  on  the  evoilng  In  Question 
the  plalntni  and  a  lady  friend  were  returning 
from  -a  mission  meeting,  and  walked  along  on 
Cottage  street  1^  the  side  of  Rodlck  Block, 
the  plaintiff  Intendiov  to  visit  Dr.  Elagerty's 
office,  to  consult  him  professionally.  Being 
engaged  m  conversation,  they  passed  beyond 
the  main  entrance,  and  turned  to  retrace  tiielr 
steps.  What  tb»  h^ened  Is  thus  describe 
ed  In  the  plaintiff's  testimony:  "I  was  look- 
ing for  the  doctor's  dgn,— Doctor  George  Hag- 
erty. I  saw^t  sign  on  the  right  side  of  the  cel- 
lar door,  on  the  casiiv-  I  "aid  to  Mrs.  Lewis, 
'Here's  the  door  now.*  I  opened  the  door  vrltti 
myri^tband.  I  tot*  bold  of  the  knob  of  the 
door.  I  stepped  with  my  left  foot  forward, 
and  feU.  Then  I  remember  of  hearing,  as  It 
were  In  the  distance,  a  mmUlng  noise.  Then 
everything  was  a  blank.  •  •  •  When  I 
<q>ened  the  door,  I  did  . not  look  for  anything, 
because  I  was  so  sure  of  a  fooling.  I  (^>^ed 
the  door  and  went  right  In.  *  *  *  I  had 
never  been  to  Dr.  Hagerty's  office  before.  I 
had  never  been  on  the  second  floor  of  tbe  Ro- 
dlck Block  btfore.  •  •  •  Before  opening 
the  door  leading  Into  the  cellar,  I  did  not  see 
the  other  door,  the  entrance  Into  tlie  hallway 
that  goes  up.  The  door  that  I  opened  was  not 
fastened  in  any  way.  When  I  saw  the  doc- 
tor's lEdgn  on  the  door  I  did  not  think  I  had  to- 
look  after  any  farther  door  than  UMit  one- 
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*  *  *  I  supposed  that  the  door  -led  to  the 
entry  way  that  went  to  the  doctor's  office,  u 
the  doctor's  sign  was  on  the  door." 

Under  these  circunstances,  upon  w'ell-set- 
tled  and  familiar  rules  of  law,  all  persons 
baring  occasion  to  visit  any  of  the  offices  on 
the  second  floor  on  legitimate  business  with 
any  of  the  defendants'  tenants  had  an  implied 
Invitation  from  the  defendants  to  use  the 
common  oitrance  and  passageway  for  thai 
puip<»e;  and  the  defendants  owed  a  duty  to 
all  such  persons  whltA  carried  with  It  an  obll- 
gallon  to  exorcise  reasonable  care  and  pru- 
dence to  proTlde  a  safe  and  suitable  entrance 
to  such  offices,  and  to  bare  the  approaches 
thereto  so  constructed  and  maintained  that 
visitors  would  not  be  Uable  to  step  Into  dan- 
gerous pitfalls  by  reason  of  misleading  doors 
and  deceptlTe  landings.  Stratton  t.  Staples, 
50  Me.  94;  CampbeU  t.  Sugar  Co.,  62  Me. 
552;  Sawyer  t.  McGUIlcuddy,  81  Me.  813. 
17  Atl.  124;  Shipley  t.  Associates,  101  Mass. 
'JSl;  Beadman  t.  Conway.  126  Mass.  874; 
hooaey  r.  McLean.  129  Mass.  83;  Learoyd 
T.  Godfrey.  138  Mass.  315;'  Gordon  t.  Cnm- 
mhigs,  152  Mass.  613,  26  N.  B.  878;  Hay- 
ward  T.  MUler,  04  lU.  349;  Camp  t.  Wood,  76 
N.  T.  92;  GlllTon  v.  ReUly,  50  N.  J.  Law,  26, 
U  AtL  481. 

In  Sawyer  t.  McGiUlcoddy,  81  He.  818,  17 
AtL  124,  the  defendant  was  the  owner  of  the 
bunding  in  question.  Including  a  common 
stairway  provided  for  the  accommodation  of 
the  different  tenants  in  the  upper  part  of  the 
bonding.  The  plalntlfl  was  injured  by  rea- 
son of  a  defect  In  the  landing  at  the  foot  of 
the  stairway,  and  the  court  say:  "The  defrad- 
ant  preferred  to  make  one  passageway  for  all, 
rather  tban  one  for  each.  This  was  an  in- 
vitation and  Inducement  for  all  wtw  needed 
Boch  accommodation  to  come  and  pass  over 
tbia  passageway.  It  was  a  way  provided  for 
ttiem  to  pass  over,  precisely  as  a  man  pro- 
Tides  a  way  for  his  customars  to  get  to  his 
place  of  business,  and  the  same  Implied  cove- 
nant to  keep  In  safb  and  convenloU  repair 
most  exist  as  much  In  the  one  case  as  In  the 
other." 

In  StraU<«  v.  Staptes,  6ft  Me.  94.  the  facts 
bear  an  instructive  analogy  to  the  present 
cast  The  defendant  was  the  owner  of  the 
Uock  of  four  stores  nearly  opposite  t^e  court 
bouse  In  Augusta.  The  entrance  to  the  south 
store,  occupied  by  the  defendant's  tenant  as  a 
drug  store,  was  up  four  narrow  steps.  Imme- 
diately north  of  which  was  a  descending  roll- 
way  leading  to  the  basement  of  the  block, 
lo  front  of  the  stores,  north  of  the  roUway, 
vas  a  continuous  platform  ^tending  from  the 
nllway  of  the  block  to  the  north  end  of  the 
tdock.  The  rollway  was  unprovided  with 
railing  or  other  safeguard  except  a  buttress 
rising  nine  inches  above  the  level  of  the  plat- 
form. The  plalntitt  went  upon  the  premises 
lo  the  evening,  for  the  purpose  of  having  a 
bnsiness  interview  with  the  defendant,  and. 
not  knowing  which  one  of  the  stores  was 
occupied  by  him,  she  went  upon  the  platform 
88A.-12 


near  the  north  end  of  the  building,  and  lott- 
ed at  the  doors  as  she  walked  along,  to  ascer- 
tain. Seeing  a  light  In  the  drug  store  at  the 
south  end,  she  decided  to  go  in  there,  and  in- 
quire for  him,  and,  not  knowing  of  the  e^t- 
ence  of  the  rollway,  but  supposing  that  the 
platform  continued  past  the  entrance  to  tbe 
drug  store  at  the  south  end,  she  walked  direct- 
ly on,  stumbled  over  the  northerly  buttress, 
and  fdl  Into  •the  roll  way.  Mr.  Justice  Cutting, 
presiding.  Instructed  the  jury  that  "for  all  per- 
sons who  had  occasion  to  go  upon  the  platform 
In  oriet  to  enter  either  of  the  stores  on  legiti- 
mate business,  he  would  be  liable  for  all  dam- 
ages occasioned  by  these  erections,  provided 
they  were  unsafe  or  dangerous." 

In  Gordon  v.  Cummings,  162  Mass.  613,  25 
N.  E.  878.  which  more  closely  resembles  the 
case  at  bar,  the  plaintiff  was  Injured  fall- 
ing into  an  elevator  well  which  communicated 
directly  with  the  street  by  an  opening  provid- 
ed with  a  sliding  door  and  a' chain  to  guard  it 
S^iarated  from  the  opening  by  a  granite  post 
a  foot  wide  was  an  open  doorway  of  about  the 
same  else  and  construction,  and  on  the  same 
level  from  the  street,  which  led  to  the  com- 
mon entry  of  the  building.  At  the  time  of  the 
accident  the  elevator  opening  was  not  protect- 
ed by  the  chain,  and  the  plaintiff  mistook  It 
for  the  open  doorway.  In  the  opinion  the  court 
say:  "Hehadarighttosupposethat, when  seek- 
ing to  enter  where  he  had  a  right  to  go,  he 
would  not  be  exposed  to  this  danger,  and  that 
an  entrance  by  Its  side,  easily  to  be  mistaken 
for  it,  would  not  be  left  open  and  unlnclosed 
by  any  barrier  at  a  time  when  it  was  not  in 
use.  *  *  *  If  the  defendanto  had  Induced/ 
or  Invited,  through  their  tenants,  the  plaintiff 
to  enter  at  No.  610  Albany  street,  so  far  as 
the  access  thereto  was  under  their  own  control. 
It  was  theUr  duty  to  see  that  this  access  was  not 
endangered  by  their  negligence  In  the  man- 
agement of  the  other  parts  of  their  building, 
In  order  that  a  person  rightfully  seeking  to 
enter  should  not  be  exposed  to  the  liability  of 
a  fall  into  an  opening  so  constructed  that  it 
might  well  be  mistaken  for  the  proper  en- 
trance" 

So,  to  Hayward  v.  MlUer,  9i  lU.  the 
plaintiff  was  a  guest  at  an  hotel  kept  by  the 
defendant,  and  was  assigned  to  room  38  on 
the  second  floor.  Adjoining  that  room  on  the 
same  side  of  the  halt  was  a  door  resembling 
the  door  of  the  room,  only  2^  feet  distant, 
communicating  with  an  elevator  well. 

The  door  of  the  plaintiff's  room  and  of  the 
elevator  well  were  numbered  38  and  40,  re- 
spectively, and  had  knobs  exactly  alike.  The 
plaintiff  proceeded,  as  he  supposed,  to  room 
38.  but  by  mistake  opened  the  door  numlwred 
40.  and,  stepping  In,  fell  to  the  basement 
through  the  opening.  The  court  say:  "The 
proprietor  of  an  hotd  to  which  he  Invites  the 
public  to  come,  that  he  may  gain  t&ereby,  has 
no  right  to  [>ermlt  the  existence  of  such  an 
opening  as  this  one  was,  unless  suitably  guard- 
ed, that  the  slightest  mistake  on  the  part  of 
the  guest  mlg^t  not  prove  &tal.   Had  the 
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plaintiff  been  Intent  on  oterarlng  th«  nttm- 
xn  on  Oie  doors,  be  might  have  cUscoTered  fbe 
room  be  wlsbed  to  enter,  but  by  merest  acci- 
dent he  opened  the  next  door,  and  this  slight 
Inattention  was  the  cause  of  hia  severe  Inju- 
ries. The  opening  ought  to  have  been  better 
protected  than  It  was,  and  the  <Hnl88lon  to  do 
so  under  the  circumstances  proren  may  wen 
be  attributed  to  the  defoidant  as  gross  negli- 
gence. 

The  conclusion  Is  Irrestettble  In  the  case  at 
bar  that  tbe  maintenance  of  the  unfastened 
door  and  unguarded  entrance  to  tbe  ceDar, 
tn  dose  proximity  to  the  main  entrance  to 
the  second  floor  of  the  bolldhig,  without  any 
sign  or  warning  to  distinguish  the  one  from 
tbe  other,  and  the  attachment  of  the  profea- 
slonal  sign  of  a  tenant  to  tbe  building  In  such 
a  position  between  the  two  doors  as  to  leave 
It  nncortaln  to  which  ^trance  it  was  designed 
to  give  direction,  rendered  tbe  conditions  con- 
nected with  the  approach  to  the  main  en* 
trance  of  the  building  misleading  and  danger- 
ous. In  this  respect  the  building  was  Improp- 
erly  constructed  and  negligently  maintained. 
There  Is  testimony  In  behalf  of  the  defend- 
ants, it  Is  true,  that  Dr.  Hagerty's  sign  was 
put  up  without  their  knowledge;  but  one  of 
them  made  dally  rlslts  to  the  premises,  and 
If  he  was  not  aware  of  tbe  position  of  tbe 
sign  he  might  have  become  so  by  the  exercise 
of  reasonable  and  ordinary  care  and  attention. 

But  It  is  earnestly  contended  by  the  learned 
counsel  for  the  defendants  that,  even  If  they 
failed  to  discharge  the  obligations  resting  upon 
them  respecting  the  construction  and  manage- 
'ment  of  the  building  and  its  approaches,  the 
plaintiff  Is  not  entitled  to  recover  by  reason  of 
her  own  contributory  negligence  at  tbe  time 
of  the  accident 

Whether  the  plaintiff  was  In  tbe  exercise  of 
due  care  and  caution  is  a  Question  involving 
more  difficulty  than  that  of  the  defendants' 
negligence.  She  had  lived  In  Bar  Harbor  for 
more  than  tbree  years,  and  there  is  evidence 
tending  to  show  that  she  had  visited  Dr.  Hag- 
erty's office  before.  She  had  frequently  passed 
tbe  block,  and  h&d  visited  some  of  the  stores 
several  times.  The  double  doors  of  tbe  main 
entrance  were  open;  the  street  and  sidewalk, 
and  to  some  extent  the  landing  at  tbe  en- 
trance, were  lighted  by  electric  lights;  and  the 
cellar  was  well  provided  with  windows.  If 
she  bad  observed  the  situation  more  attentive- 
ly, and  exercised  greater  caution,  she  undoubt- 
edly might  have  discovered,  on  opening  tbe 
cellar  door,  that  there  was  no  stairway  there 
leading  to  the  second  floor,  and  that  there  Was 
a  cellar  way  without  stairs  below.  In  an- 
swer to  the  question  by  defendants*  counsel, 
"IMd  you  take  pains  to  know  where  you  were 
stepphig?"  the  plaintiff  herself  says:  "No, 
air.  If  I  had,  I  should  not  have  gone  down 
there."  In  other  words,  If  she  had  not  felt 
satisfied  that  the  door  she  opened  led  to  the 
second  floor,  she  would  not  have  opened  It. 
Being  so  satisfied,  she  did  not  feel  the  neces- 
rtty  of  further  examlnatiiHi.  She  was  confi- 


dent that  she  would  step  onto  tbe  landing  at 
the  foot  ot  the  main  atabrway.  Even  If  she 
had  been  upstairs  before,  she  was  not  famiUar 
with  the  pretnlses  w-  their  approaches.  SSte 
was  not  aware  that  the  doors  d  the  main  en- 
trance wm  usually  i^n. 

She  saw  a  door  having  the  outward  indica- 
tion of  a  aafe  and  regular  entrance,  opening 
directly  from  the  sidewalk,  with  the  doctor's 
sign  on  the  casing,  i^>parently  Inviting  her  to 
enter.  She  turned  the  knob,  and  tbe  door 
readily  yielded  "about  the  same  as  any  door.** 
She  says  It  was  dark  when  she  opened  the 
door.  There  was  nothing  to  suggest  a  "yawn- 
ing al^ss."  Hie  existing  condition  was  not 
Instantly  manifest,  but,  suspecting  no  danger, 
she  natmnlly  stepped  over  tbe  threshold  si- 
multaneously with  tbe  Inward  swing  of  the 
door.  She  was  seeking  to  enter  tbe  building 
by  tbe  Implied  Invitation  of  the  d^endants. 
She  bad  a  right  to  expect  reasonable  safety 
and  convenience  In  the  anproacbes.  She  was 
not  required  to  use  extraordinary  precaution, 
but  only  such  ordinary  care  and  caution  as 
persona  of  reasonable  prudence,  care,  and  dis- 
cretion usually  and  ordinarily  exercise  under 
su<A  dreumstancea.  And,  while  tbe  question 
Is  not  tree  from  donbt;  It  ia  the  opinion  of  the 
court,  after  carefully  weighing  all  of  tbe  evi- 
dence, thai  there  la  a  preponderance  In  sup- 
port of  the  prop<»ItIon  that  the  plaintiff  was 
not  guilty  of  contribntory  n^Ugence,  but  may 
fairly  be  deemed  to  have  been  In  tbe  exercise 
of  ordinary  care: 

Judgment  for  plaintiff. 

(K  N.  J.  a  m> 

M0B8B  ct  aL  V.  NICHOLSON  et  aL 

(Court  of  diancerr  of  New  Jeney.   Sept.  4, 
18ff7.) 

EqUITT  JDRISDICTIOlf— RbMKDT  AT  LaW. 

A  bill  seeking  relief  against  a  sale  obtained 
to  be  made  by  a  fraud  is  not  demorrable  be- 
caose  there  is  an  adequate  remedy  at  law.  where 
It  appears  that  the  procedure  in  equity  can  afford 
the  complainant  more  effldoit  mooes  of  relief 
than  are  attainable  at  law. 
<SrUabus  by  the  Court) 

Bin  by  William  T.  Morse  and  others  against 
Mary  A.  Nicholson  and  John  H.  Cook  to  re- 
scind a  sale  for  fraud.  On  dranurror  to  the 
bill.  Overruled. 

F.  P.  McDermott  for  complainants.  Hawk- 
ins &  Dorand,  for  demurrants. 

GREY,  V.  OL  The  blD  shows  that  the  com- 
plainants were  New  Tork  merchants.  The  de- 
fendant Nicholson  kept  a  store  at  Asbnry  Park, 
N.  J.  On  S^tember  30,  18^.  she  requested 
them  to  sell  her  a  bill  of  goods  on  credit  Id 
response  to  their  requirement  she  gave  them  a 
statement  of  her  assets  and  liabilities,  showing 
(assets)  stock  on  band.  H,500;  real  estate. 
$5,000,— and  an  Indebtedness,  not  yet  due,  of 
but  $1,300  for  merchandise,  and  no  other  lia- 
bilities whatsoever.  She  further  certified  that 
she  had  concealed  no  tsct  which  would  impair 
her  credit,  etc   On  the  faith  of  these  state- 
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nxnts,  the  complalnaiits  sold  and  deUvered 
goods  to  her  on  credit  to  amount  of  $330.60. 
The  complainants  bare  since  found  that  thla 
statem^it  on  which  she  obtained  credit  was 
false;  that  the  value  of  her  stock  was  not 
above  $2,000,  and  her  Interest  In  real  estate 
not  ov^  $1,000;  that  she  owed  on  merchan- 
dUe  account  orer  $2,000,  and  on  notes,  etc., 
aiWDt  $1,500.    The  complainants  aver  that  be- 
caose  of  these  false  and  fraudulent  statements, 
wh«eby  these  goods  were  obtained,  -they  are 
eatitled  to,  and  they  do,  dlsofilrm  the  sale,  and 
declare  it  to  be  void,  although  the  goods  were 
delivered  to  the  defendant  Nicholson.  The 
complainants  also  allege  that  the  defendant 
John  H.  Cook  actively  aided  the  defendant 
Nicholson  in  perpetrating  this  fraud,  and  to 
further  it  on  December  8, 1895,  took  from  her 
a  chattel  mortgage  on  all  the  goods  In  her 
store  at  Asbury  Park  to  secure  the  payment 
of  $2,872.60  In   histallments.    This  chattel 
mortage  was  recorded  on  the  day  of  Its  date. 
This  mortgage  the  complainants  chaise  to  have 
been  given  in  bad  faith,  and  without  valuable 
cwsideration;  to  have  been  accepted  by  Oook 
to  oblige  the  defendant  Nicholson,  and  aid  In 
d^Trauding  her  creditors.    On  December  19, 
1S95,  the  complainants  brought  replevin  in  the 
Monmouth  circuit  court,  and  the  goods  were 
thus  d^vered  to  them;  but  the  defendants, 
Nicholson  and  Cook,  have  made  a  defense,  and 
daim  that  the  goods  belong  to  the  defendant 
Nicholson.    The  complainants  pray  Uiat  the 
sale  and  ddlvery  of  the  goods  may  be  decreed 
to  be  void  because  of  the  recited  fraud,  and 
that  the  goods  may  be  decreed  to  be  the  proi>- 
arly  of  the  complainants;   that  the  chattel 
nuxtgage  may  be  annulled  as  to  the  goods  sold 
by  the  complainants,  and  decreed  to  be  no  lien 
tliereon;  and  for  further  relief,  etc.    The  de- 
fendants Jointly  demur  to  the  bill,  and  state  as 
th^  sole  ground  of  demurrer  thfit  the  com- 
plainants have  a  complete  remedy  at  law  in 
the  rei^rin  suit    By  their  Joint  demurrer  the 
defendants  admit  the  fraud  in  obtaining  the 
goods,  uid  rest  their  sole  defense  upon  the 
dalm  that  the  pending  replevin  suit  affords  a 
complete  remedy  for  the  wrong  done.  The 
Jnrisdictlon  of  a  court  of  equity  over  cases 
of  fraud  is  not  challenged,  but  it  is  insisted  that 
the  UU  shows  that  the  complainants  have  a  full 
remedy  at  law,  which  they  have  elected  to  pur- 
sue, anA  that  this  court  will  not,  In  such  a  case, 
entertain  another  suit.    If  the  remedy  at  law 
is  as  foil  and  adequate  as  that  attainable  In 
this  court,  It  would  appear  to  be  merely  vex- 
ations to  permit  the  complahiants,  liavli^  se- 
lected a  court  of  law  as  the  forum  in  which 
they  desired  to  prosecute  their  claim,  to  begin 
another  suit  for  the  same  claim  in  this  court 
The  Jurisdiction  of  the  courts  of  law  and  of 
equity  for  the  redress  of  such  frauds  as  those 
admitted  1^   this  demurrer   Is  concurrent 
Wbere  the  Jurisdiction  is  concurrent,  and  the 
action  of  a  court  of  law  has  been  Invoked,  if 
tbe  same  rranedlal  justice  can  be  administered 
in  eadi  coor^  a  conrt  of  equity  wfU  dedlne  to 


entertain  the  suit  2  Story,  Eq.  Jnr.  par.  599. 
But,  If  adequate  relief  cannot  be  obtained  In 
the  existing  action  at  law,  tbe  court  of  equity 
should  entertain  the  cause,  and  determine  it 
upon  Its  merits.  Sweeny  v.  Williams,  36  N. 
J.  Eq.  630.  In  the  suit  at  law  pendhig  hi  this 
matter  there  has  been  a  delivery  of  the  goods 
in  question  by  the  sheriff  to  the  complainants; 
but  the  defendants  deny  the  fraud,  and  are 
defending  the  suit,  claiming  the  ownership  of 
the  goods.  If  the  complainants  are  success- 
ful in  the  replevin  suit  in  so  showing  tbe  fraud 
that  the  sale  is  declared  to  be  void,  they  will 
retain  the  possession  of  the  goods  delivered  to 
them  by  the  sheriff.  If,  however,  they  are 
unsuccessful,  they  have  obligated  themselves, 
by  their  bond,  to  return  the  goods  to  the  de- 
fendant The  defense  in  the  suit  at  law  may 
show  that  the  title  to  the  goods  Is  rightfully 
in  the  defendant  Nicholson,  by  reason  that  the 
sale  to  her  was  obtained  to  be  made  without 
fraud,  or  they  may  show,  if  the  pleadings  raise 
the  issue  (or  by  amended  pleadhigs,  if  the 
present  flies  do  not  raise  that  Issue),  that  al- 
thougb  the  sale  may  have  been  obtained  to  be 
made  to  the  defendant  Nicholson  by  fraud,  yet 
the  chattel  mortgage  taken  by  the  defendant 
Oook  was  received  by  him  bona  fide,  in  Igno- 
rance of  the  fraud,  and  for  a  valuable,  pres- 
ently passing  con^deration,  and  that  as  against 
him,  being  a  bona  flde  mortgagee  in  posses- 
sion of  the  goods  sold,  there  could  be  no  re- 
covery. In  this  court  the  complainants  seek 
a  decree  declaring  the  sale  and  chattd  mort- 
gage to  be 'void,  which  is.  In  effect,  the  same 
relief  attainable  In  the  suit  at  law;  but  their 
Incidental  remedies  In  this  court  are  much  more 
applicable  and  complete  than  those  which  can 
be  afforded  in  the  court  at  law.  The  complain- 
ants, if  th^  establish  their  case  in  this  court 
as  to  the  fraudulent  sale  and  the  connivance 
of  the  chattel  mortgagee,  may  have  the  list 
of  goods  fraudulently  mortgaged  stricken  from 
the  mortgage,  and  the  record  of  the  fraudulent 
mortgage  adjudged  to  be  a  nullity  as  to  those 
goods.  They  may  have  a  restraint  against  tbe 
transfer  of  the  mortgage  until  tbe  decree  la 
obeyed.  If  tbey  succeed  in  showing  the  fraud 
on  tbe  part  of  the  def^dant  Nicholson,  but  fail 
In  proving  the  partidpation  or  knowledge  of 
the  mortgagee,  Cook,  they  may  still  require 
the  mortgagee  to  make  his  money  In  the  first 
place,  if  possible,  from  the  goods  mortgaged 
to  him  other  than  those  which  the  mortgagor 
fraudulently  obtained  from  them.  They  may, 
if  the  circumstances  Justify  it  have  a  receiver 
appointed  to  carry  such  a  decree  Into  effect 
The  wide  reach  of  these  various  modes  of 
procedure  affords  to  the  complainants  in  this 
court  opportunities  for  relief  In  the  premises 
which  the  more  rigid  rules  of  tbe  courts  of 
law  cannot  give.  I  think  the  complainants 
are  entitled  to  the  benefit  of  the  more  adjusta- 
ble and  complete  remedies  which  the  exercise 
of  the  Jurisdiction  of  this  court  affords  them, 
and  I  will  tho^ore  advise  that  the  demurrer 
should  be  OTemiled*  with  costs. 
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(N.J. 


V«  N.  J.  L.  S84) 

STATE  (SMITH  et  al.,  Prtwecutora)  T.  HOW- 
ELL. Clerk. 
{Supreme  Coort  of  New  Jersey.    Aug.  6,  1897.) 
Statutes  —  SiTBJEOr  and  Title  —  Avbxdhbnt— 

COMSTBUCTION— FOWBR  OT  TaTATIOS— PoLlT- 
ICAL  D 1  Visions— ElrcTIOSS — OOSDOOT. 

1.  A  statute  that  Is  invalid  because  its  enact- 
meot  is  not  for  the  entu-e  class  mentioned  in  Its 
title  may  be  cured  by  an  amendment  that  extends 
the  operation  o(  the  act  to  the  whole  ot  the  titular 
class. 

2.  A  district  composed  of  all  or  part  of  a  town- 
ship, with  its  inhabitants,  set  ofC  for  the  purpose 
of  liklitiiig  its  public  streets,  is  a  iwUtical  divuion 
in  the  exercise  of  a  goTermnental  ftmction,  to 
which  the  power  to  raise  money  by  a  general  tax 
may  be  granted  by  the  legislature. 

8.  The  phrase  '^t  time"  means  "from  time 
to  time,"  when  required  by  the  context 

4.  Tile  Act  that  the  offlcets  empowered  to  hold 
a  special  election  were  not  sworn  will  not  in- 
validate the  result,  if  n^flier  fraud  nor  other 
harm  be  shown. 

(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  tbe  prosecution  of 
David  T.  Smith  and  others,  against  A.  T.  D. 
.  Howell,  clerk  of  the  township  of  Middle,  to  re- 
view a  resolution  of  the  township  committee 
of  Middle.  Dismissed. 

Argued  at  February  term,  1897,  before  OX7M- 
MSKB  and  GARRISON,  JJ. 

J.  B.  HofCmao,  for  prosecntora.  James  EL 
Hays,  tK  defendant 

GARRISON,  J.  This  writ  removes  to  this 
court  a  resolution  of  a  township  committee  de- 
fining the  boundaries  of  "a  street-lighting  dis- 
trict," pui-soant  to  "an  act  authorizing  the 
division  of  townships  Into  street-lighting  dis- 
tricts and  the  wectlon  and  maintenance  of 
street  lights  therein,  and  the  election  of  street- 
light commissioners  in  said  district."  approved 
May  25, 1894  (P.  L.  1894,  p.  640),  and  a  supple- 
ment thereto  (P.  L.  1896,  p.  132).  The  return 
also  brings  up  the  result  of  an  dectlon  held 
under  the  supposed  authority  of  these  statutes, 
and  the  certificate  of  the  sum  voted  at  said 
election  to  be  raised  by  taxation,  together  with 
the  notice  thereof  to  the  assessor  to  include 
the  same  In  the  duplicate  to  be  dellva%d  to  the 
collector.  The  general  scheme  of  the  legisla- 
tion in  question  is  that  the  legal  voters  of  a 
district  set  off  by  the  township  committee 
may  hold  an  election  once  In  each  year  to 
elect  three  street-lighting  commissioners,  and 
to  detOTmlne  how  much  money  shftU  be  ex- 
pended by  them  In  lighting  the  streets  of  the 
district  The  sum  so  determined  Is  to  be  rais- 
ed as  other  taxes  are,  and  to  be  paid  over  to  the 
commlsdoners  for  the  purpose  indicated  by 
the  title  of  their  office. 

The  reasons  filed  upon  the  return  of  this  writ 
attack  the  constitutionally  of  this  legislation; 
also,  the  legality  of  the  manner  In  which  tbe 
township  committee  acted  under  it,  and  the 
validity  of  the  election  held  pursuant  to  Its 
terms. 

In  the  first  place,  It  Is  said  that  the  title  of 
the  act  does  not  express  the  object  of  the  law, 
in  that  theword "townships" is  used  in  the  title. 


whereas  tiie  body  of  fl»  act  deals  wltii  town- 
ships In  second  and  third  class  counties  alone. 
Beverty  t.  Wain,  67  N.  3.  Law,  143, 80  AtL  045, 
Is  cited  as  a  perfectly  apposite  dedslon.  Un- 
der the  anthoritr  of  tliat  case,  there  can  be  no 
questkm  that  the  variance  alluded  to  was  Catal 
fo  tbe  statute.  In  1806,  however,  ttie  legis- 
lature amended  the  act  by  a  supplement  gen- 
eral in  its  character,  that  remedied  tbe  va- 
riance in  question  by  making  the  amended  en- 
actment as  broad  as  Its  title.  It  Is  not  per- 
ceived that  th^  Is  any  legal  impediment  to 
this  course.  It  does  not  evea  rest  vooa  me 
doctrine  so  vlgwously  debated  In  this  court  m 
tbe  case  of  Bumsted  v.  Goynu,  viz.  that  a 
statute  otherwise  special  is  not  under  the  con- 
stitutional ban  If  Its  effect  be  to  produce  uni- 
formity in  existing  legislation.  47  N.  J.  Law, 
368,  1  Aa  835,  affirmed  48  N.  J.  Law,  612.  9 
AtL  677.  Here  the  amending  act  Is  general 
both  in  form  and  substance,  and  comes,  as  it 
seems  to  me,  clearly  within  the  reasoning  and 
decision  of  this  court  in  the  caae  of  Iron  Co. 
V.  Yard,  42  N.  J.  Law,  357. 

A  more  serious  question  Is  presented  by  the 
charge  that  the  power  of  taxation  granted  by 
the  act  is  unlawful,  in  that  the  districts  creat- 
ed under  this  legislation  are  not  political  di- 
visions of  the  state.  If  well  founded,  this  is 
fatal  to  the  entire  scheme.  Kean  v.  Drainage 
Co..  45  N.  J.  Law,  01;  Rdd  T.  WUey,  46  N.  J. 
Law,  473.  The  subject  Is  one  that  has  been 
much  discussed  In  this  court  as  w^  as  else- 
where. If  the  questicm  has  been  passed  upon  by 
our  court  of  last  resort  I  have  not  been  able 
to  find  the  decision.  The  state  of  authority  In 
this  court  Is  concisely  put  in  the  syllabus  of 
the  opinion  delivered  by  Mr.  Justice  Dixon  in 
Lydecber  v.  Englewood  Tp.,  41  N.  J.  Law,  154 
(presumably  abstracted  by  the  Justice  who 
formulated  that  decision),  viz.:  "A  political 
division,  to  whose  boundaries  a  general  tax 
may  be  confined,  is  a  division  of  the  state,  with 
its  inhabitants,  organized  for  tbe  public  ad- 
vantage, and  not  In  the  Interest  of  particular 
individuals  or  classes,  the  chief  design  of 
which  is  the  exercise  of  governmental  func- 
tions, and  to  the  elects  residing  within  which 
is,  to  some  extent  committed  the  power  of 
local  government." 

Judged  by  this  criterion,  and  by  the  reason- 
ing by  which  It  is  sustained,  the  districts  con- 
templated by  the  l^slation  under  review  are 
political  divisions  of  the  state,  to  which  the 
power  of  taxation  may  lawfully  be  commit- 
ted, even  though  but  a  single  governmental 
function  be  parceled  out 

In  a  later  case  (Auryansen  t.  Commission. 
45  N.  J.  Law,  113),  Mr.  Justice  Reed  points 
out  the  features  that  militate  against  tbe 
political  character  of  a  nongovernmental  body, 
none  of  which,  however,  appear  in  the  case 
now  before  us.  The  power  to  raise  by  a  gen- 
eral tax  the  sum  determined  by  tbe  legal  vot- 
ers of  a  district  established  under  the  acts  be- 
fore us  may  be  safely  rested  upon  these  de- 
cided cases. 

It  Is  further  queried  whether  the  provision  by 
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which  the  township  committee  Is  authorised  to 
set  off  a  street-lighting  district  Is  not  an  un- 
lawful delegation  of  a  leglslatlre  function  that 
most  be  performed  directly  by  the  legislature 
itself.  This  point  Is  not  raised  by  any  reason 
filed  In  the  cause,  and  Is  put  In  the  brief  of 
counsel  for  the  prosecutor  as  a  mere  Interro- 
ftation,  and  without  argument.  Counsel  for 
the  defendant  challenges  the  right  of  the  pros- 
ecutor to  raise  this  question  upon  the  grounds 
■bore  stated,  and  then,  through  abundant 
caution,  proceeds  to  argue  the  merits  of  the 
coDtroversy;  directing  attention  to  the  Im- 
memorial usage  In  the  matter  of  road  and 
■diool  districts,  and  to  the  appohitmrat  of 
commlsslonerB  tar  many  similar  purposes.  The 
constitutional  prohibition  Illustrated  and  en- 
forced In  the  case  of  In  re  Bldgefleld  Park,  54 
N.  J.  Law,  288,  23  Atl.  674,  Is  not  presented 
on  this  record,  for  the  township  committee  Is 
not  either  the  ezecntlve  or  judicial  depart- 
ment; within  the  meaning  of  the  organic  law, 
A  controUli^  authority  would  seem  to  be  Mc- 
Laughlin V.  City  of  Newark.  57  N.  J.  Law,  298, 
30  AtL  543,  affirmed  by  the  couri;  of  errors  In 
S8  N.  J.  Law,  20S,  84  AtL  13.  unless  It  be  soc- 
crasf  nlly  contended  that  the  predse  point  was 
not  raised  by  any  of  the  reasons  filed,  In  which 
ercnt  It  ts  authority  for  the  propriety  of  refusing 
to  consider  the  question  at  all.  This  latter  course 
seems  to  me  to  be  the  one  most  In  consonance 
with  the  rl^ts  of  the  parties,  erea  tfaou^  the 
objector  hare  fdlly  argued  tbe  matter  In  bis 
iiiKiIanental  brief. 

The  point  mainly  argued  on  behalf  of  the 
ptosecntor,  and  the  one  that  has  given  me  the 
most  dtfflcnl^,  arises  from  the  contention  that 
tbe  power  given  to  the  township  committee  to 
divide  the  townsliip  into  districts  Is  a  single 
powa-,  to  be  executed  all  at  one  time,  and 
ODce  for  all.  If  this  he  tiie  true  Interpretation 
of  the  statute,  it  is  fatal  to  all  of  tbe  proceed- 
ings now  drawn  under  review;  for,  at  the 
ttane  the  conunlttee  set  off  district  No.  1,  It  did 
not  make  any  division  of  the  remaining  torl- 
loiy  of  tbe  towBshlp.  The  whole  argument 
rests  upon  tbe  asanmptloQ  that  the  language, 
"may  at  ai^  time  set  off  and  divide  tbe  said 
townablpa  bito  districts,"  expresses  a  leglsla- 
ttre  pmpose  timt  said  division  slumld  affect 
every  portion  <tf  the  township  at  one  and  the 
same  time.  But  the  wi^ds  **a.t  any  time"  do 
not  of  necesd^,  and  In  all  contexts,  have  this 
rigid  meaning.  They  may  be  controlled  by 
other  wwds,  or  by  tbe  spirit  and  reasmi  of 
tbe  sc3ieme  In  which  th^  are  employed.  A 
tract  of  land  to  be  "at  aiiy  time  set  off  and 
divided"  Into  lots  of  a  size  aultable  to  the  needs 
of  s^Oers  would  not  mean  that  no  lot  could 
beset  off  until  all  the  land  was  needed  for  oc- 
etipation,  or  that  land  fbr  which  tiiese  was  no 
applicant  most  be  set  off  Into  lots  as  soon  as 
the  first  actual  settler  had  to  be  provided  for. 

In  the  present  Instance  tbe  scheme  for  Ught- 
Ing  streets  Indicates  a  purpose  that  Is  reason- 
ably applicable  only  In  localities  that  have 
snmed  aometUng  Of  an  urban  characto',  and 
would  be  totally  unfitted  to  one  whoee  nearest 


approach  to  streets  was  a  network  of  country 
roads  traversing  a  sparsely  settled  or  even 
an  uuinbabited  territory.  No  reason  Is  per- 
ceived why  the  necessities  of  one  locality 
should  not  be  regarded  because  a  like  neces- 
sity does  not  exist  elsewhere  in  the  township, 
or  why,  In  ministering  to  the  wants  of  a  vil- 
lage or  thickly-settled  area,  the  expense  of 
holding  a  futile  electlcm  should  be  Imposed  up£ 
on  a  more  rural  jmpulation.  The  act  Itself, 
m<H%over.  speaks  of  the  area  to  be  set  off  in 
the  singular  number,  and  expressly  provides 
that  "said  district,  when  so  designated  shall 
be  a  body  corporate  •  *  •  and  shall  possess 
*  *  *  all  of  the  corporate  power  necessary 
ttx  the  carrying  out  the  powers  hereinafter 
conferred."  The  conclusion  to  which  I  have 
come  is  that  tbe  words  "at  any  time"  were 
used  in  the  same  sense  that  the  phrase  "from 
time  to  time"  was  used  In  the  same  section 
when  speaking  of  the  power  to  alter  tbe  l)Ound- 
aries  of  districts.  Thus  Interpreted,  thA  ulti- 
mate scope  of  the  committee's  authority  Is  co- 
extensive with  its  township,  but  tbe  time  for 
the  actual  setting  off  of  an  election  and  taxing 
district  reete  In  sound  dlscretiMi. 

The  last  objection  la  that  the  officers  who 
held  the  election  were  not  sworn  according  to 
law.  I  shall  not  amplify  upon  this  point, 
beyond  a  reference  to  the  cases  cited  In  6  Am. 
&  Eng.  Enc.  Law,  p.  302  et  seq.,  and  the  ex- 
pression of  my  adherence  to  the  views  of 
those  tribunals  that  treat  such  provisions  as 
directory  merely  where  the  Issue  raised  Is  the 
disfranchisement  of  tbe  voter,  and  no  fraud  or 
other  harm  is  shown  or  charged. 

Finding  no  Invalidity  In  any  part  ot  the  pro- 
ceeding returned  to  us,  the  writ  of  certiorari 
Is  dismissed,  but  without  costs. 


(6D  H.  J.  U  W) 

STATE  (STANLBT  et  aL,  Prosecutors)  v. 
BOARD  OF  GHOSBN  FRfGEHOLDBBS 
OF  PASSAIO  OOtTNTt  et  aL 

(Supreme  Court  of  New  Jersey.  Aug.  10,  1897.) 
Bids  tor  Public  Works — Rejeotiom — Notice. 

A  party  whose  rights  are  to  be  dlrectb^  af- 
fected by  otBcial  action  wUdi  is  Judicial  in  its 
character  is  entltied  to  have  an  opportunity  af- 
forded him  of  being  heard  in  zelatioB  thereto  be- 
fore  such  action  is  taken. 
(Syllabus  by  tbe  Court) 

Certiorari  by  the  state,  on  the  prosecution  of 
Blchard  Stanley  and  another,  against  the  board 
of  chosen  freeholders  of  Psssalc  county,  to  re- 
view a  resolution  of  said  board.  Proceedings 
set  aside. 

Argued  February  term,  1687,  bebxe  OABRI- 
SON  aad  OUMMBBB,  JJ. 

TraUam  Nelson,  far  iwoseentoEs.  JH  Witt  a 
Bolton  and  Jclbn  W.  Hsrdlng,  for  dtf  endants. 

OUMMBRB,  J.  The  bosid  of  diosen  free- 
holders of  Passaic  eonnfy,  having  advertteed 
for  pnq^osals  for  tbe  doing  of  the  mason  work 
upon  a  bridge  which  they  were  about  to  con- 
struct over  tiie  Fassafc  river  at.  HUaiy  itreet. 
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in  the  city  of  Paterson,  awarded  the  contract 
for  the  same  to  the  prosecutors,  Stanley  and 
Shire,  the  lowest  bidders  therefor.  The  reso- 
lution awarding  the  contract  was  passed  on 
the  13th  of  May,  liS&Q,  and  contained  a  pro- 
viso that  the  prosecutors  should  furnish  a  bond 
satisfactory  to  the  director  of  the  board.  On 
the  2d  of  June,  18B6,  the  board  passed  another 
resolution,  which,  after  reciting  that  Stanley 
and  Shire  bad  failed  to  sign  the  contract  award- 
ed to  them  and  to  furnish  a  satisfactory  bond, 
awarded  the  contract  for  the  mason  work  on 
the  bridge  to  one  Adam  Wentlnk,  who  was 
the  next  lowest  bidder.  This  latter  resolution 
was  adopted  with  a  proTlso  that  it  should  be 
operative  only  m  case  the  counsel  of  the  board 
should  consider  the  proposed  action  legal 
Subsequently,  and  wltb  the  approval  of  the 
counsel  of  the  board,  the  resolution  was  acted 
upon,  and  a  contract  was  entrap  Into  with 
Mr.  Wentink  for  the  doing  of  tbe  proposed 
work.  The  prosecutors  now  seek  to  review  the 
action  of  the  board,  depriving  them  of  their 
contract  and  awarding  it  to  another,  on  the 
ground  tbat  such  action  was  taken  without 
notice  to  them,  and  without  affording  them  an 
opportunity  to  be  heard  In  the  mattor,  and  la 
for  this  reason  lllegaL 

It  is  urged  on  behalf  of  the  Itoard  of  free- 
holders tfiAt  they  were  Justified  In  pursuing  the 
coarse  adopted  by  them  because  the  [ffosecut- 
ors,  although  afforded  ample  time  for  doing  so, 
as  Is  alleged,  failed  to  give  a  satisfactory  bond 
aa  reqab«d  by  the  resolution  awarding  the 
contract  to  them,  and  failed  also  to  sign  the 
contract  which  was  presented  to  them  for  their 
signaturee.  It  la  also  Insisted  that  the  board 
had  the  I^al  right  to  take  such  action  without 
notice  to  the  prosecutors,  and  without  giving 
them  an  opportunity  to  be  heard  in  relation 
thereto.  It  cannot  be  denied  that  failure  on 
the  part  of  the  prosecutors  to  give  a  satisfac- 
tory bond  or  to  sign  the  contract  within  a  rea- 
sonable time,  imless  a  valid  excuse  for  snch 
failure  existed,-  would  have  warranted  the 
board  In  rescinding  the  resolution  awarding 
tbe  contract  to  the  prosecutors,  and  In  award- 
ing it  to  Wentink,  but  we  caimot  agree  to  the 
proposition  that  it  had  the  i^al  riglit  to  do  so 
without  first  affording  the  prosecutors  an  op- 
portunity to  be  heard.  Unless  by  their  con- 
duct they  had  lost  their  rl^ts,  they  were  entl- 
tied  to  do  the  mason  work  on  the  bridge,  and 
to  the  profits  arising  tha«from.  Whether  or 
not  they  had  fMfdted  their  rights  was  a  ques- 
tion wUeh  could  be  determined  by  the  t>oard 
only  by  the  exercise  of  a  quasi  judicial  fonc- 
tion.  That  a  party  whose  rigbts  are  to  be  di- 
rectly affected  by  official  action  is  entitied  to 
have  an  0)K>ortunIty  afforded  him  of  being 
heard  In  relation  thereto  before  action  Is  takoi. 
whenever  snch  action  Is  Jndldal  in  Its  charac- 
ter. iB  entirely  settied  in  this  court  Vanatta 
V.  Biayor,  etc.,  of  Mwristown.  34  N.  J.  Law, 
445;  Traction  Co.  v.  Board  of  Public  Works, 
56  N.  J.  Law.  431.  29  AtL  163;  Connolly  v. 
Board  of  Freeholders,  67  N.  J.  Law,  286,  30 
AtL  648.   Onr  conduston  !■  tbat  becaoae  the 


action  of  the  board  of  freeholders  was  taken 
without  notice  to  the  prosecutors,  and  wltli- 
out'an  opportunity  to  be  beard  with  regard  to 
their  alleged  laches  in  signing  the  contract  and 
in  giving  a  satisfactory  bond  for  its  perform- 
ance, the  proceeding!!  brought  up  for  review 
should  be  Mt  a8id& 


McINNBS  V.  McINNES  BRICK  HANUF'G 
CO.  et  aU 

(Court  of  Chancery  of  New  Jen^.   Aug.  IS, 

1897.) 

MORTO&QBS— CoMSTROCnOM— PRBmiMTtAL  PaT- 
lUNTfl — SaTIRVACTIOH— EquiTT  —  iNTBKrBRBKOB 

IN  LKOA.L  Fkocbbdikob  —  HorrVB  — Cbattbl 

MORTOAO  BB— VaLIDITT. 

1.  B.  held  a  due  mortgage  on  corporate  prop- 
erty. Hie  company  was  unable  to  pay  it,  and 
B.  threatened  foreclosure.  With  the  assent  ot 
the  company's  officers  and  tbe  consent  of  the 
mortgagee,  M.  advanced  one-third  of  the  amount 
named  in  the  loortgage,  aptm  an  agreement  tbat 
be  should  be  inotected,  by  aasigDinent  or  otber- 
wiae,  and  thus  prevented  foreclosure.  Subse- 
qaentiy  the  mortgage  was  assigned  to  the  wife 
of  M.,  upon  payment  of  tbe  other  two-thirds, 
and  her  agrement  to  protect  M.  to  the  amount 
of  his  previous  paymmt.  BM,  that  the  first 
paj^ent  1^  M.  dionld  not  be  credited  in  part 
satisfacticm  of  the  mortgage,  at  the  instance 
either  of  tbe  mortgagw  or  of  a  anbsequent  mort* 
gagee,  neither  of  whom  contributed,  in  any  way, 
to  pay  the  money  sought  to  be  credited. 

2.  Where  it  is  declared  hy  a  similar  clause  In- 
serted in  two  severe  mortgages  "that  eadi  shall 
be  paid  proiKtrtioDately  out  of  any  proceeds  from 
sale,  jndicial  or  otherwise,  of  the  said  premises," 
the  contract  of  coocnrreucy  ia  Umited  to  the  equal 
during  of  the  things  mortgaged,  aod  does  not  in- 
tend to  require  the  several  debts  secured  to  be 
equally  paid  from  other  sources  than  the  mort- 
gaged itroperty.  If  payments  be  volnntarily 
made  to  one  mortgagee,  which  do  not  appear  to 
have  been  raised  from  the  mortgaged  property, 
the  other  cannot  maintain  a  claim  to  be  allowed 
out  of  that  property  a  preferential  payment*  to 
equalize  proportionately  the  debts  secured. 

3.  So  long  as  the  complainant  in  a  suit  acta 
in  a  lawful  manner  in  tlw  assertion  of  her  lenl 
rights,  it  is  no  defense  that  she  was  actuated  ny 
evil  motives  in  her  proceedings. 

4.  To  induce  this  court  to  Interfere  with  a 
litigation  whidi  is  lawful  in  itself,  it  must  be 
allied  in  the  irieadings  and  maintained  by  the 

K roofs  that  aome  fraodulent  or  wrongful  use  la 
eingmade  of  snch  a  proceeding. 
6.  Where  the  mortgagor,  after  giving  a  diat- 
tel  mortgage,  retains  possession  of  the  goods,  and 
tbe  mortgage  is  not  recorded  for  more  than  three 
rears  after  it  ia  given,  it  is  void  as  to  the  cred- 
ttofs  of  tbe  mortgagor. 
CSyllabuB  by  the  Coort) 

Bin  by  Rebecca  Mctnnes  against  the  ICc- 
Innes  Brick  Manufacturing  Company  and  oth- 
ers to  foreclose  a  mortgage.  In  which  a  cross 
bin  was  filed  by  defendant  Alfred  H.  Fabo-. 
Heard  on  bin,  answer,  cross  bin,  etc. 

The  bill  is  filed  to  foreclose  a  mortage  for 
$3,000,  dated  May  2,  1890,  recorded  May  6, 
1890,  payable  to  five  years  from  date,  with  in- 
terest at  6  pa-  cent,  made  by  Smith  W.  Churk 
and  wife  to  Aw^anda  and  Ann  S.  BubI^,  as- 
signed June  25,  1896,  to  Rebecca  Mclnnes, 
complainant  The  mortgaged  premises  are 
situate  in  Burlington  county,  and  consist  of 
^*Vi*»acr«8Qf  laDdooBancocDBCced:.  Tbe 
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VKpettj  waa  conveyed,  subject  to  this  mort> 
fige,  to  the  Hclnnea  Brick  Mannfactuiliig 
Company,  one  of  the  defendants,  November  15, 
1880;  by  Hugh  Mclnnes  and  Charles  Van 
Horn,  who  bad  fweclosed  from  the  mortgagor. 
On  NoTembo-  22,  1892,  the  McIitDes  Brick 
Mannfactnring  Company,  which  will  hereafter 
be  called  the  "Company,"  made  two  mort- 
gages, one  to  the  complainant,  Rebecca  Mc- 
Inses,  to  secure  the  payment  of  $31,000  In 
three  years,  with  lawful  Interest,  the  other  to 
Maggie  M.  Van  Horn,  to  aecnre  the  payment 
«f  $3,476.68.  with  like  interest  In  the  same 
time.  This  latter  mortgage  has  been  assign- 
ed to  tlie  defoidant  Faber.  Tbeee  two  mort- 
Ciges  are  expressed  to  be  given  upon  the  mort- 
pged  lands,  and  the  "engine,  boilers,  ma* 
ddnoy,  shafidng,  ete.,  and  personal  pn^korty 
■ow  or  h»eafter  to  be  pnt  thoi^n,  or  at- 
tached to  the  said  premises,"  and  each  mort- 
gage contained  a  clause,  hereinafter  quoted, 
maldng  them  concnrrent  liens  npon  the  prop- 
erty mortgaged.  Both  mortgages  were  record- 
ed as  rcftl-eBtate  mortgages  on  January  10, 
1888,  and  the  Van  Horn  mortgage  as  a  chattel 
mor^iage  on  July  16,  1806.  The  complainant 
allies  that  on  the  Van  Horn  mortgage  hiter- 
flst  has  been  paid  to  November  22,  ISOS,  but 
OB  the  eonq^alnanf  s  mortgage  no  Interest  has 
Iwen  paid;  and  Hw  complainant  Insists  that, 
by  f«ce  of  the  above  concnrrent  clause,  the 
btorest  on  her  mortgage  should  be  first  paid 
oat  of  the  ivoceeds  of  the  sale  up  to  the  same 
date  as  it  has  been  paid  on  taie  Van  Wan  or 
Faber  mortgage,  before  distribution  of  any 
inoeeds  of  sale  nndw  the  concnrrent  clause. 
On  January  6,  1884,  the  Company  made  an- 
othor  mortgage  to  the  complainant,'  to  secure 
the  payment  of  $11,000  In  three  years,  with 
httoest,  npon  the  mortgaged  premises  and  per- 
sonal proporty,  whkdi  was  recorded  on  Jan- 
oary  22,  1804,  as  a  real-estate  mortgage.  On 
Hiv  2S.  1886,  the  Van  Horn  mortgage  was 
assigned,  as  stated,  to  the  defendant  Alfred 
H.  Faber. 

The  defendante  Mr.  and  Mrs.  Van  "Bora  and 
Hr.  Fabw  answer  the  bin  Jointly.  They  deny 
that  Charles  F.  Van  Hewn  chOma  to  have  any 
Interest  in  either  the  mortgaged  premises  or 
the  mor^agee  thereon,  and  they  state  that  the 
defendant  Ma^e  Van  Horn  has  assigned  her 
tntenst  in  her  mortgage  to  the  defendant  Fa- 
ber. After  these  statements,  the  answer  Is 
stai  so  phrased  that  all  three  of  these  defend- 
ants continue  to  make  answer.  By  the  state- 
ments of  thdr  answer  they  deny  that  the 
wliole  principal  money  (98,000)  remains  due 
oa  the  first,  or  Buzt^,  mortgage,  and  say  that 
$1,000  was  paid  on  account  of  that  mortgage 
bttEcve  It  was  purchased  by  the  complainant. 
They  admit  the  indebtedness  to  the  complaln- 
tnt  on  the  second,  or  $31,000,  mortgage,  as  to 
the  principal,  bnt  they  deny  that  no  interest 
has  been  paid,  and  say  that  interest  Is  dn^ 
not  from  the  date  of  the  mortgage,  November 
22.  1802,  bat  only  from  a  year  tfaereaftor,  No- 
vember 22,  1883.  They  deny  that  Interest  has 
been  paid  on  the  Van  Hom-Faber  mortgage 


up  to  November  22,  1885,  and  say  It  has  been 
paid  only  to  May  22,  1885,  and  not  since  that 
date.  They  also  deay  that  the  complainant 
is  entitled  to  have  the  Interest  on  her  con- 
current mortgage  paid  op  to  the  date  that  It 
has  been  paid  on  the  Van  Hom-Faber  con- 
cnrrent mortgage.  The  defendants  admit  the 
making  of  the  complainant's  $11,000  mortgage, 
and  Its  record  and  nonimyment  Th^  allege 
that  on  August  6,  1886,  the  complainant  re- 
covered a  Judgment  against  the  Company  for 
$4,080.03,  levied  on  a  portion  of  the  property 
conveyed  by  the  Faber  mortgage,  consisting  of 
raw  material  and  manu&ctnred  briclu,  and 
sundry  other  articles  of  personal  property, 
whldi  was  purchased  by  the  complainant,  and 
removed  hy  her,  which  the  defendants  say 
shonld  be  accounted  for  by  her,  and  be  clxax- 
ged  as  If  a  payment  on  account  of  her  $31,000 
mortgage.  They  Jotai  In  a  prayer  that  the 
real  and  personal  property  be  sold,  but  they 
pray,  also,  that  the  comi^alnant  be  charged 
with  the  value  of  the  property  covered  1^  the 
mortgage,  sold  under  the  Ju^ment  recovered 
by  her,  and  that  the  mon^  realized  by  the 
sale,  and  charged  agahist  the  complainant,  be 
distributed  as  foUows:  First  To  pay  cost  and 
chains  of  this  suit  Second.  To  pay  $2,000 
balance  due  on  comid^nant's  first  mortgage^ 
with  Interest  Third.  Pro  rata  to  pay  tbe  con- 
current mortgages.  Fourth.  To  pay  complain- 
ant's $11,000  mortgage,  with  Interest  The  de- 
fendant Alfred  H.  Faber  subsequently  filed  a 
cross  bill,  making  the  compl^nant  sole  de- 
fendant In  this  cross  IdU  the  defoidant  Fa- 
ber alleges  that  he  demanded  payment  of  his 
mortgage  on  June  20,  1886;  that  on  an  ito- 
named  day  in  that  mtmth  tiie  complainant  and 
her  husband  (who  Is  presldrait  of  the  defend- 
ant Company)  came  to  see  him  (Fabe^  at  his 
office,  and  told  Um  that.  If  he  wotdd  not  ac- 
cept leas  than  the  principal  and  biterest  due  on 
his  mortgage,  they  would  purchase  the  first 
mortgage,  and  foreclose,  and  thus  his  mort- 
gage would  be  devested;  that  they  afterwiuds 
did  so  pnrclwse  the  first  mortgf^,  paying  on- 
ly $2,000  therefor,  and  immediately  proceeded 
to  foreclose  In  this  case.  He  also  states  Oie 
entry  of  the  judgment  by  the  complainant  to 
have  been  wlUiout  his  knowledge;  that  execu- 
tion was  issued,  and  the  sheriff  told  to  levy  and 
sell  a  portion  of  the  property  known  the 
complainant  to  be  covered  by  the  Hen  vt  the 
Faber  mortgage;  that  notices  of  the  sale  were 
not  posted  In  the  ne^hborhood  of  the  Com- 
pany's premises;  that  on  August  8,  1806,  the 
sheriff  sold  a  considerable  part  of  the  prop- 
erty covered  by  the  Faber  mortgage  to  the 
complainant  for  $1,280  (naming  the  Items); 
that  other  proper^  was  purchased  by  the  com- 
plainant, and  removed  by  b^,  for  which  she 
should  account;  that  on  July  1,  1886,  the 
Company  st<qiped  work,  and  Faber  charges 
that  this  was  In  pursuance  of  a  schctoe  to  ob- 
tain possessioD  of  the  plant  for  a  small  sum, 
without  paying  the  defendant's  mortgage;  that 
the  Company  was  not  indebted  at  the  time, 
save  to  the  complainant  and  to  him  (Faber), 
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He  states  the'  remarks  of  "a  man  who  was 
worklDg  on  the  premises"  that  the  husband 
of  the  complainant  had  said  the  manufacture 
of  bricks  "would  be  again  proceeded  with  as 
soon  as  they'  got  things  In  their  own  hands." 
He  further  chaises  that  the  whole  transaction 
of  the  complainant  Is  a  fraudulent  scheme  for 
acquiring  the  land  and  premises,  goods,  etc, 
without  paying  his  mortgage,  and  that  the  sale 
under  the  judgment  was  made  to  render  the 
plant  valueless  when  sold  under  the  foreclo- 
sure suit;  that,  because  the  sale  was  not  prop- 
er\y  advertised,  It  brought  a  grossly  Inadequate 
price.  Answer  fa  prayed  under  oath,  and  that 
the  complainant,  Rebecca  Mclnnes,  may  be 
decreed  to  have  purchased  the  first  or  Buzby 
mortgage,  obtained  the  Judgment,  and  made 
sate  of  the  goods,  etc.,  fraudulent^  as  against 
Faber,  and  may  be  decreed  to  be  a  trustee  for 
Fabra,  and  to  deliver  the  goods  up  to  him  In 
part  satisfaction  of  his  mortgage,  and  that 
she  may  be  decreed  to  pay  his  mortgage,  with 
Interest,  and  be  enjoined  from  prosecuting  this 
suit,  and  from  disposing  of  the  goods,  etc, 
■be  pnrchaBed  at  the  sherlfTs  sale. 

In  acc<»dance  with  the  InvltatloD  of  Mr.  Fa* 
ber,  Mrs.  McInneiB,  the  complainant  In  the  (Mlg- 
Inal  bill  and  sole  dtfendant  In  the  cross  blllt 
has  filed  her  answer  under  oath.  She  admits 
calling  on  Mr.  Faber,  but  denies  she  made  tlie 
statements  alleged  In  the  cross  bllL  She  an- 
swers that  she  recovered  her  judgment  against 
the  Company  In  good  faith  for  money  loaned 
to  the  Company.  She  admits  the  sale,  bat 
denies  that  It  was  fnsufflcloitly  advertised,  and 
states  that  a  large  number  of  notices  of  sale 
w««  posted,  some  of  them  on  or  In  immedi- 
ate vicinity  of  the  premises  of  the  Company. 
She  admits  she  bought  the  goods  named  for 
91.200,  denies  they  were  worth  $6,000,  and  says 
the  sale  came  off  in  the  presence  of  a  number  of 
brick  manufacturers,  who  would  have  bid  on  the 
property  If  the  price  bid  by  her  had  been  Inade- 
quate. She  denies  that  she  has  removed  the 
goods,  except  f4.20  worth  of  tolcks.  She  denies 
spedflcally  and  generally  every  allegation  of  pur- 
posed or  acted  fraud  on  the  defendant  Faber, 
and  disputes  the  equl^  of  the  cross  bill,  claim- 
ing the  same  benefit  as  If  she  bad  demurred 
thereto.  As  to  the  purpose  and  occasion  of 
the  purchase  of  the  Buzby  mortgage,  she  an- 
swers that  the  -whcle  amount  ($3,000)  was  due. 
The  Buzbys  wanted  their  money,  and  threaten- 
ed to  foreclose.  The  Company  could  not  pay 
It.  That  Hugh  Mclnnes,  the  husband  of  the 
complainant,  and  his  family,  owned  all  the 
stock  of  the  Cwnpany,  except  five  sbares  own- 
ed 1^  Van  Horn.  That  the  Company  also 
owed  Mclnnes  over  $7,000  for  mon^  loaned. 
That  the  $1,000  was  advanced  to  the  Buzb^, 
not  out  of  the  Comimny  funds,  but  by  Mc- 
lnnes, out  of  his  private  funds,  upon  a  previ- 
ous understanding  with  the  president  of  the 
Company  that  he  (Mclnnes)  should  be  pro- 
tected and  8ulHx>gated  to  the  extent  of  the 
$1,000  right  of  the  Buzt^  mortgagees  under 
their  mortgage.  The  complainant  subsequ^t- 
ly  tec^ved  an  aaslgnmoit  of  the  Buzby  mort- 


gage, upon  her  agreement  to  bold  It  to  the  ,ex- 
tent  of  $1,000.  for  her  husband's  benefit.  She 
declares  that  the  defendant  threatened  to  fore- 
close his  mortgage  unless  consent  was  given 
that  It  should  precede  the  concurrent  mort- 
gage. That  the  purchase  of  the  Buzby  mort- 
gage was  made,  and  Its  foreclosure  bc^un,  to 
secure  the  paymmt  of  $1,000,  advanced  at 
the  Company's  request,  and  to  make  a  pofect 
title  to  the  property,  and  get  a  better  price 
for  It,  for  the  tcu^t  of  all  Interested.  She 
states  that  on  July  2,  1886  (which  was  more 
than  a  month  betore  she  entered  Judgment), 
Faber  ento^d  Judgment  against  the  Company* 
and  levied  on  Its  property  and  book  accounts, 
and  that,  because  of  this  proceeding,  the  Com- 
pany could  not  carry  on  Its  bndnesa,  and 
stopped  on  that  day.  That  af  tarwards,  on  July 
21,  1896,  Faber  issued  an  attachment  In  Phil- 
adelphia agabist  the  Company,  and  seized  Its 
property,  book  accounts,  and  bank  balance. 
That  th^npon,  to  protect  h^self,  the  com- 
plainant recovered  and  entered  her  Judgment, 
and  caused  the  goods  and  chattels  to  be  sold 
by  the  sheriff  for  as  fair  and  adequate  price 
as  they  would  bring  at  a  public  sale  for  cash. 
She  denies  that  any  of  the  goods  sold  were 
covered  by  the  Uen  of  the  mortgages.  She 
chiurgee  that  the  Faber  mortgage  waa  not 
proved  and  recorded  as  a  chattel  mortgage 
when  executed.  That  the  mortgagor,  the  Com- 
pany, retained  possession  of  the  goods  ontll 
after  the  sheriff  sold  them  In  August,  1806, 
and  that  the  complainant  Is  a  creditor  whose 
Indebtedness  accrued  prior  to  July.  1896,  so 
that  the  Faber  mortgage  Is,  as  a  chattd  mort- 
gage, void  as  to  her.  She  therefore  (dalms  that 
she  has  acquired  title  to  the  goods  bought  at 
sherffTs  sale  free  from  any  lien  under  the  Fa- 
ber mortgage  and  tbat  abe  Is  not  leqolTed  to 
account 

Lewis  Starr,  for  complainant.  A.  B.  Qan- 
gewer,  for  def eodants. 

GRET,  y.  0.  (after  stating  Oie  facfaf).  The 
points  raised  and  discussed  In  this  case  are: 
First  Should  the  payment  of  $1,000,  receipted 
on  the  Buzby  mortgage,  made  out  of  his  own 
funds  by  Hugh  Mclnnes,  be  credited  on  that 
mortgage  fcH:  the  ben^t  of  the  (TcHUpany?  Sec- 
ond. Should  the  $31,000,  concurrent  mortgage 
of  the  complainant,  be  allowed  out  ot  the  pro- 
ceeds of  sale,  before  payment  of  both  the  con- 
current mortgages,  a  special  credit  of  Intareat 
up  to  the  date  to  which  Interest  has  been  vol- 
untarily paid  by  the  Company  on  the  other 
concurrent  mortgage  held  by  Faber?  Third. 
Has  the  defendant  Faber,  complainant  In  the 
cross  bill,  sustained  his  claim  that  the  com- 
plainant, Rebecca  Mclnnes,  acted  frauduloitly 
In  procuring  and  foreclosing  the  Buzby  minrt- 
gage,  and  entering  her  Judgment  and  making 
sale  of  Qie  Company's  property?  Fourth.  Is 
the  defendant  Faber  mtltled  to  any  rdlef 
f^alnst  tiie  complainant  undw  his  claim  that 
his  mortg^  has  been  proven  and  xcoorded  mm- 
aduttel  mortgage} 
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First  Aa  to  the  payment  of  tbe  $1,000  on  the 
BiiB*7  mortgage.  The  Company  Is  shown  to 
bare  been  in  extreme  financial  distress  at  the 
time  of  this  payment.  Mr.  Mclnnes  paid  this 
money  to  the  mortgagees  out  of  his  IndlvldTtal 
foDds  when  the  Bnzbys  had  demanded  pay- 
ment, In  consequence  of  a  conversation  with 
the  pr^ldent  of  the  Cktmpany,  at  which  It  was 
stated  by  Mclnnes  that  the  Oompany  had  no 
money,  "and  that  I  would  have  to  advance  It 
out  of  my  personal  funds,  and  have  It  assigned 
to  me;  and  I  said  to  blm,  'You  had  better 
give  me  a  form  of  recdpt  tliat  I  could  enter 
apon  the  mortgage,  so  as  to  show  It  is  my 
transaction.' "  Mclnnes  paid  the  money  upon 
tbis  agreonent,  the  Company  contributing  noth- 
ing. The  receipt  spedflea  that  It  was  paid  by 
Uclnnes.  The  Bnzbys  accepted  It  on  this  un- 
derstandlnir,  and  signed  the  receipts,  showing 
tbe  money  was  paid  by  Mclnnes.  Tliat  the 
11.000  was  paid  by  1dm  for  tbe  purpose  of 
preveDtlng  a  foreclosure,  upon  the  assurances 
given  him  the  executive  officers  of  tbe 
mortgagor  Company  that  he  should  be  pro- 
tected by  an  assignm^t  of  the  mortgage,  or 
boUIng  of  It  to  the  extent  ot  tbe  payment  for 
his  use,  and  this,  also,  with  the  assent  of  the 
lantgage^  Is  sufficiently  proven.  The  subse- 
qoent  ass^ment  by  tbe  Buzbys  to  Mrs.  Mc- 
lnnes, on  payment  of  the  balance  due,  was  a 
ratification  of  the  orI{^ual  arrangement  To 
either  of  these  payments  neither  the  mortga- 
gor, the  defendant  Faber,  nor  the  antecedent 
bolder  of  his  mor^^e,  Mrs.  Van  Horn,  con- 
tributed anything;  but  Faber  now  claims  that 
be  ahoold  have  the  full  benefit  of  the  payment, 
and  that  the  agreement  under  which  the  mon- 
ey was  advanced  should  be  repudiated.  This 
contoitlon  Is  based  upon  the  idea  that  the 
daim  for  the  payment  of  this  $1,000  can  be 
sustained  only  by  the  complainant  showing  a 
right  to  be  subrogated  to  the  position  of  the 
mortgagee,  to  whom  the  money  was  paid.  I 
think  tbe  contention  of  the  defendant  Is  whol- 
ly Ineaoltable.  The  mortgagor,  by  Its  offl- 
cere.  induced  the  payment  and  accepted  the 
benefits  upon  an  agreement  that  It  should  not 
be  a  discharge  pro  tanto  of  the  mortgage.  The 
mortgagee  received  the  p^mmt  <m  this  nn- 
dentandlng.  The  transactloa  was.  In  effect, 
and  was  treated  by  all  the  parties  as,  a  par- 
tial payment  for  the  purchase  of  the  mort- 
gage. The  subsequent  [>ayment  of  the  bal- 
aoee  resulted  in  the  assignment  to  the  com- 
plainant.  This  arrangement  might  lawfully 
have  been  effected  without  the  consent  of  the 
mortgagor  Company,  or  Its  creditors,  (m:  In  de- 
qtite  of  their  protest,  as  they  had  no  right 
whatever  to  control  or  limit  the  action  of  the 
holders  of  the  mortgage  In  disposing  of  it 
When  It  wati  made  with  the  assent  of  the 
mortgagor  Company,  which  by  It  got  the  ben- 
efit to  be  derived  from  preventing  a  foreclo- 
sure, It  does  not  lie  with  another  creditor  to 
claim  a  right  to  repudiate  the  agreement  Fa- 
ber is  wholly  unaffected  by  this  agreement 
His  security  la  not  diminished.  He  baa  re- 
course m  the  same  property  for  tbe  paymen*^ 


of  his  debt  which  was  originally  mortgaged  to 
him,  but  he  Is  not  permitted  to  enforce  for  his 
own  benefit,  as  a  payment,  In  part  satisfac- 
tion of  a  previous  lien,  an  advance  of  moneys 
made  neither  by  him,  nor  by  hla  debtor,  which 
was  never  Intended  by  tbe  party  paying,  or 
the  party  receiving,  It,  to  be  a  partial  satisfac- 
tion. I  think,  trr^ectlve  of  the  application 
of  the  doctrine  of  subrogation,  the  agreement 
of  the  parties  was  that  this  advance  of  $1,000 
was  not  to  be  deemed  to  be  a  payment  In  part 
satisfaction  of  the  Buzby  mortgage,  and  that 
it  should  be  so  decreed. 

Second.  Tbe,  complainant  contends  that  she 
Is  entitled,  by  reason  of  the  herelnaftw  recit- 
ed clause,  making  her  $31,000  mortgage  and 
that  of  the  defendant  Faber  concurrent  liens, 
to  have  the  Interest  on  her  mortgage  paid  out 
of  the  proceeds  of  sale  to  the  same  date  that 
the  Interest  on  the  Faber  mortgage  has  been 
voluntarily  paid  by  the  mortgagor  Oompany. 
befwe  any  payment  be  made  pro  rata  upon  the 
concurrent  mortgages.  No  Interest  has  been 
paid  the  complattjant  on  her  $31,000  mortgage, 
and  the  defendant  has  been  paid  tbe  Interest 
on  his  up  to  May  22,  1895.  The  complainant 
claims  payment 'to  the  same  dato  from  the 
date  of  the  concurroit  oKHtgages,  November 
22,  1892.  This  at  6  per  cent  would  requhre 
her  to  have  a  preferential  payment  of  $4,650 
for  back  Interest.  There  Is  no  other  basis 
than  the  concurrent  clause  for  this  contention. 
A  careful  reading  of  that  clause  will  show  that 
It  nowhrae  decla^  that  the  debts  secured  to 
be  paid  are  concurrent  or  to  be  equally  paid, 
in  any  other  way  than  by  the  application  of 
the  pr(H>erty  mmtgaged.  They  are,  in  tact, 
several  debts,  each  represented  by  a  separate 
bond,  held  separately  by  each  creditor.  Tbe 
declaration  of  the  contract  that  they  shall  be 
concurrent  la  limited  to  the  statement  that  the 
mortgagee  "shall  stand  In  the  same  position 
precisely  as  to  their  lien  or  Incumbrances  of 
the  said  premises,  etc.,  hereby  mortgaged,  nei- 
ther taking  precedence  of  the  other,  but  tbat 
each  shall  be  paid  proportionately  out  of  any 
proceeds  from  sale.  Judicial  or  otherwise,  of 
sold  premises."  They  are  In  the  same  posi- 
tion us  to  ii&k  on  the  things  mw^aged,  but  as 
to  any  other  ways  and  means  of  payment  there 
is  no  agreement  for  equality.  The  complain- 
ant to  enUtie  herself  to  the  privily  claimed, 
must  show  that  the  defendant  Faber  has  re- 
ceived payment  of  his  interest  from  stnne  real- 
ization, by  sale  or  other  disposition,  of  tbe 
property  mortgaged.  No  such  proof  was 
made.  The  complainant's  counsd  argues  that 
by  the  payment  of  the  interest  to  Mrs.  Van 
Horn,  tbe  antecedent  holder  of  the  Faber  mort- 
gage, "the  assets  out  of  which  the  Interest  on 
the  mortgage  was  ultimately  to  be  collected 
were  dhnlnished  to  that  extent."  But  of  this 
assertion  there  Is  no  proof.  The  Interest  pay- 
ments to  Mrs.  Van  Horn  may  have  been  made 
tram  the  proceeds  of  sales  of  bricks  manu- 
factured (which  tbe  learned  counsel  on  an- 
other point  In  this  case  forcefully  argues  were 
not  lawfully  mortgaged),  or  tnm  the  general 
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invfltB  of  the  budneea,  or  from  any  other 
source  than  the  realization  of  the  property 
mortgaged.  As  above  stated,  no  proof  what- 
ever has  been  snbnUtted  that  the  payments 
were  made  from  the  latter  aoorce,  and  It  la 
payments  derived  from  that  sonrce  cmly 
which  were  to  be  equal.  The  omiplainant, 
who  claims  this  relief,  must  carry  the  burden 
ot  the  proof  necessary  to  support  It.  As  she 
has  failed  to  carry  it,  the  relief  sought  must 
be  In  this  particular  denied.  I  am  referred  to 
tbe  case  of  Stevens  v.  Ballroad  Oo.,  13  Blatehf. 
412,  Fed.  Cas.  No.  13,406,  as  authority  for  the 
proposition  that  the  back  Interest  on  Mrs.  Mc- 
Innes*  concurrent  mortgage,  up  to  the  date 
that  the  Interest  has  been  volmitarlly  paid  to 
Mr.  Faber  on  his  concurrent  mortgage,  should 
be  preferentially  paid  to  her  from  the  proceeds 
of  sale  of  the  mortgaged  premises,  before  mak- 
Ing  any  pro  rata  dividend  between  both  con- 
current mortgages.  That  case  Is  not  so  re- 
ported as  fully  to  disclose  the  original  con- 
tract under  which  the  preferential  payment  ot 
Interest  was  claimed.  Nothing  In  the  case.  In 
my  view,  suppwts  the  complainant's  conten- 
tl<m  that  where  the  concurraicy  of  two  mort- 
gages Is  limited  to  a  lien  on  the  property 
mortgaged,  a  voluntary  payment  to  one  of  the 
mortgagees,  not  shown  to  have  beai  made  from 
the  proper^  mortgaged,  should  entitle  the 
other  mortgagee  to  an  eanallzing  preference 
out  of  the  mortgaged  property.  The  omtract 
of  concurrency  In  the  case  now  under  consffl- 
eration  extended  only  to  the.  equal  ^rlng  ot 
the  proceeds  of  the  things  mortgaged,  not  to 
tbe  equal  payment  ot  both  debts  from  whatev- 
er source  the  mortgagor  might  choose  to  pay. 
The  mortgagor  was  at  liberty  Trtiolly  to  dis- 
charge ODB  of  the  concurrent  mortgages,  and 
to  leave  the  other  wholly  unpaid,  provided  it 
did  this  from  otl^  sources  than  the  mortgaged 
property. 

Third.  The  d^endant  Faber,  by  the  cross 
blU,  charges  that  tbB  complainant  defrauded 
hhn,  by  purchasing  the  previous  Bnzby  mort* 
gagfii,  and  foreclosing  It,  for  the  purpose  ot 
devesting  Qie  lien  of  bis  subsequent  mort- 
gage, and  by  entering  h»  Judgment  i^ralnst 
the  Gmnpany  without  his  knowledge.  So  far 
as  these  aliegatlons  impute  an  Improper  and 
fraudulent  motive  to  the  complainant  in  pur- 
chasing and  f<»ecIosing  her  mortgage,  or  in 
enteiliw  her  Judgment,  they  are  not  only  de- 
nied by  the  otmiplainant  In  her  invited  sworn 
answer,  reeixmslve  as  to  her  good  faith  in 
these  proceedings,  but,  from  the  very  nature 
bf  the  case,  these  mattm  cannot  be  set  up 
either  as  a  defense,  or  as  a  ground  fw  re- 
lief under  the  cross  Ull.  The  purchase 
the  first  mortgage  and  Ite  foreclosure  by  the 
complainant  and  her  suit  In  the  supreme 
court  were  each  and  all  of  them  asaertions  ot 
her  legal  rights,  which  she  was  entitled  to 
secure  by  those  courses  of  procedure.  There 
Is  in  this  case  no  indication  that  she  ever 
had  in  view  any  purpose  to  do  any  more  than 
obtain  such  a  sale  of  the  property  as  would 
secure  payment  ot  her  claims,  and  as  Ite  ao- 


cumulatlMi  of  debt  made  desirable.  But, 
however  bad  her  motives  may  have  been,  so 
long  as  she  acted  in  a  lawful  manner  In  the 
assertion  ot  her  legal  rights,  that  she  was 
actuated  by  evil  motives  constituted  no  de- 
fense to  this  suit  to  foreclose  her  mor^cages. 
This  has  hem  finally  settled,  If  it  ever  was  ques- 
tionable, to  McFaddoi  v.  BaUroad  Co.,  49  N.  3. 
Eq.  1T6,  22  AtL  882,  and  Davis  v.  Flagg,  35  N'. 
3.  Eq.  491.  The  other  allegations  of  ficaodu- 
lent  conduct  against  the  complainant,  set  up 
In  the  cross  bill,  are  that  she  entered  Judg- 
ment against  the  defendant  Company  without 
the  knowledge  ot  Mr.  Faber,  and  caused  Its 
property  to  be  levied  on  and  eaid  by  the 
sheriff,  Including,  as  part  thereof,  some  ot  the 
property  known  by  Mrs.  Mclnnes  to  be  cov- 
ered by  Mr.  Faber's  m(Htgage;  that  no  no- 
tice ot  tlie  sale  was  posted  on  the  premises; 
that  Mrs.  Mclnnes  bought  at  an  Inadequate 
prtce,  and  has  removed  the  property,  to  the 
impairment  ot  Mr.  Fabo's  mortgage  securi- 
ty; and  that  the  whole  transaction,  on  the 
part  of  Mrs.  Mclnnes,  was  the  dev^U^ment 
of  a  fraudulent  scheme  to  acquire  the  de- 
foidant  company's  property  without  paying 
Mr.  Faber's  mortgage.  In  order  to  under, 
stand  the  significance  ot  these  accusations, 
It  Is  necessary  that  the  relations  of  the  parties 
should  be  stated.  Tim  defendant  Company 
was  engaged  in  the  brick-makIng  business, 
with  a  plant  (tlie  mortgaged  premises)  in  Bur- 
lington county,  and  making  sales  larg^  in 
nUladelphla.  Mr.  Faber  lield  the  smaller 
one  ot  the  mortgages,  which  were  concurrent 
liens  on  the  property  ot  the  Onnpany.  Mrs. 
Mclnnes  held  the  otlier  and  laxga  concurrent 
mortgage,  an  addltimal  mmtgage  for  fll,- 
000,  and  also  some  unsecured  loons.  The 
debtor  Oompany  was  In  arrears  tot  Interest 
OQ  Ite  mortgages,  and  could  not  pay  even  Ite 
cuirent  debte.  It  plainly  appeared  that  the 
tbreatened  insolvency  ot  the  debtor  Oompany 
was  known  to  both  the  complainant  and  the 
defendant  A  conference  was  held  between 
them,  to  ascertain  whether  they  could  agree 
to  arrange  their  claims.  They  could  not,  and 
almost  immediately  each  took  steps  to  brtag 
suit  against  the  Oonquuy,  and  Uxe  subseqnrat 
proceedings  of  each  were  the  struggte  for 
priority  in  fastening  their  debte  on  the  prop- 
erty of  their  debtor.  On  Juty  2,  l»96.  the 
defendant  Faber  entered  a  Judgment  against 
the  Company  mi  his  bondt  and  levied  on  the 
Company's  stock  ot  Mcks  In  Philadelphia,  Its 
books,  and  ite  bank  account  On  the  same 
day  the  complainant  filed  her  biU  to  foreclose. 
On  July  9, 1886,  the  oHnplalnant  brou^t  suit 
against  the  Cfu^uuiy  In  New'Jersey  sivreme 
court  On  July  21,  1896,  the  defendant  V&- 
ber  Issued  an  attachment  In  Philadelphia 
against  the  Company.  The  conference  be- 
tween these  parties,  and  the  rapidity  of  thwe 
subsequent  proceedings,  taken  by  each  of 
them  se^iarately  for  the  protection  <tf  their 
sevraal  and  respective  claims  against  the  Com- 
pany, satisfy  me  that  they  were  dealing  with 
each  other  as  antegonisb^  at  arm's  length. 
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each  warned  of  that  fact,  and  neither  entitled* 
to  any  disclosure  or  notice  oi  the  other's  pro- 
ceedlnes  In  the  course  of  the  atrnggle.  There 
was  no  pretense  of  any  relation  of  trust, 
agency,  or  other  priority  which  cast  upon  the 
complainant  any  duty  to  Inform  the  defend- 
ant Mr.  Faber  of  her  proceedings  against  the 
Company.  They  were  both  creditors,  striv- 
ing for  the  recovery  of  their  debts  from  a 
common  debtor,  each  with  actual  notice  of 
the  purpose  of  the  other  to  collect  the  debt 
Mr.  Faber  did  not  prove  that  he  Informed 
Mrs.  Mclnnes  of  his  very  summary  proceed- 
ings against  the  Company  In  Pennsylvania,  nor 
did  she  Inform  him  of  ber  action  In  New  Jer- 
sey, began  a  little  while  afterwards;  nor 
was  there  any  requirement,  In  law  or  equity, 
that  either  of  them  should  have  given  such 
notice.  Neither  of  them  relied  on  it,  nor  ex- 
pected it,  and  either  would  Justly  have  been 
surprised  had  It  been  given  by  the  other.  The 
charge  that  property  previously  mortgaged  to 
Mr.  Faber  was  levied  on  and  sold  by  the 
sheriff  Is  discussed  hereafter,  but,  if  true,  it 
Is  of  little  weight,  as  It  was  undlsputedly 
shown  that  none  of  the  property,  except  of 
the  trifling  value  Of  (4.20,  was  removed;  and 
Woodside  V.  Adams,  40  N.  J.  Law,  418,  Is 
anthority  that  such  a  mere  levy  and  sale  of 
the  eqoi^  of  redemption  of  the  mortgagor  Is, 
of  itself,  no  Injury  to  the  mortgagee.  To  In- 
jure him,  there  must  be  such  dlsperslcm  or 
other  disposal  of  the  chattels  that  be  Is  de* 
prived  of  his  remedy.  The  allegation  that  no 
notice  of  tbe  sherlCTs  sale  was  posted  on  the 
premises  Is  not  stated  to  have  been  In  any 
way  contrived  by  the  complainant  There 
Is  no  legal  reqnir^ent  that  such  a  notice 
shall  be  posted  on  tbe  premises,  nor  do  I  re- 
call that  it  was  proven  that  In  tills  case  It 
was  not  done,  and  the  proof  was  clear  that 
the  sale  was  well  attended  by  men  engaged 
in  the  brick  badness,  and  others.  The  evi- 
dence does  not  show  that  Mrs.  Mclnnes  pur- 
chased at  an  Inadequate  price.  Articles  less 
advantageously  salable  than  the  fltUngs  and 
belongings  of  a  brlt^yard,  and  bricks  In  the 
various  stages  of  preparation  for  market,  can 
scarcely  be  Imagined.  The  purchaser  has 
cast  upon  bim  the  farther  burdens  of  comple- 
tion, handling,  delivery,  and  final  sale  to  the 
consumer.  He  must  pay  casta  to  the  sheriff 
for  the  goods,  and  take  bis  chances  for  ttaelr 
final  profitable  disposal.  These  are  inherent 
qnalftles  which  necessarily  attraid  upon  any 
Judicial  sale  of  such  articles,  and  seriously 
reduce  the  prices  which  may  be  obtained. 
That  they  brought  a  much  less  price  than 
the  same  goods  would  have  brought  bad  tb^ 
been  finished  and  delivered  Is  very  probable, 
but  this  does  not  prove  that  the  price  ob- 
tained by  the  sberltr  In  their  unfinished  con- 
dition, and  at  such  a  distance  from  tbe  mar- 
ket. Is  inadequate.  Tbe  statement  that  the 
goods  mortgaged  had  been  removed,  to  the 
hQpalrment  of  Mr.  Faber's  security.  If  it  was 
primarily  proven,  was  conclusively  refuted, 
as  tbe  evidence  shows  that  the  only  remov- 


als were  some  of  tbe  goods  of  the  value  of 
$4.20.  So  the  general  allegation  that  all  the 
actions  of  Mrs.  Mclnnra  were  parts  of  a 
fraudulent  scheme  to  acquire  tbe  defmdant 
Company's  property  without  paying  Mr.  Fa- 
ber's mortgage  Is  not  sustained  by  the  proofs. 
Each  of  the  acts  specified  has  either  been 
denied  and  disproved,  or  shown  to  have  been 
within  tbe  lawful  rights  exercisable  hy  the 
complainant  The  complainant  having  refut- 
ed each  of  the  Instances  of  fraudulent  action 
set  up,  it  cannot  be  that  the  stun  of  them  all 
constitutes  a  fraud. 

The  defendant  Faber  insists  that  the  cases 
of  Tomkins  v.  Tomklns,  11  N.  J.  Bq.  514, 
and  Mechanics'  Nat  Bank  v.  H.  C.  Burnet 
Manufg  Co.,  83  N.  J.  Eq.  486,  support  his 
claim  that  the  complainant  has  been  guilty 
of  a  fraud  upon  blm,  because  they  lay  down 
thp  doctrine  that  the  court  of  chancery  will 
grant  an  injured  party  relief  a^nst  the 
fraudulent  use  of  a  bona,  fide  Judgment  No 
one  disputes  this  principle,  but  this  case  un- 
der consideration  does  not  call  for  Its  ap- 
plication. In  tbe  Tomklns  Case  the  court 
stated  the  very  instance  on  which  the  de- 
fendant here  relies.  "If,"  it  says,  "by  any 
artifice  or  unconscionable  contrivance,  the 
plaintiff  has  become  himself  the  purchaser 
of  the  defendant's  property  at  a  grossly  in- 
adequate price,  this  court  will  grant  relief, 
by  holding  him  a  trustee,  and  will  compel 
blm  to  account  for  the  property  at  its  fair 
value,  or  subject  it  to  another  sale."  It  is 
not  because  the  Judgment  is  bona  fide,  and 
that  it  Injures  some  other  party,  that  this 
court  Interferes.  Every  Judgment  which 
precedes  another  Judgment  has  that  effect 
to  some  extent,  on  tbe  sul>sequeat  judgment. 
It  is  l)ecause  of  the  artifice,  trick,  unfair  ad- 
vantage, or  breach  of  some  fiduciary  duty, 
on  the  part  of  the  holder  of  the  Judgment, 
or  the  protection  of  the  debtor  from  the 
claims  of  other  creditors,  that  this  court 
takes  Jurisdiction,  and  prevents  tbe  success 
of  fraud.  The  other  case  (Mechanics*  Nat 
Bank  V.  H.  C.  Burnet  Manufg  Go.)  Is  of 
the  same  character.  The  judgments  appear- 
ed to  have  been  honestly  entered,  but  they 
were  used  by  the  plaintiff  to  enable  the  de- 
fendant to  cheat  the  other  creditors,  and 
this  court  set  aside  the  sale  by  which  this 
fraud  was  perpetrated.  In  the  case  in  hand, 
the  two  parties  were  creditors,  striving  to 
secure  their  several  debts,  asking,  expecting, 
and  entitled  to  no  favors  from  each  other. 
One,  by  proceeding  in  the  state  where  lay  the 
burden  of  the  debtor's  property,  and  by  le- 
gal methods,  secured  a  prior  lien.  Tbe  oth- 
er, who  was  seeking  by  the  same  means  in 
another  state  to  attain  the  same  end,  there- 
upon declares  this  is  a  fraud,  and  asiss  a 
decree  against  his  competitor.  There  la 
notbli^  shown  which  will  sustain  the  cross 
bill.  All  that  is  alleged  which  has  any  sig- 
nificance has  failed  of  proof,  and  what  was 
offered  to  be  proven  under  tbe  claim  of  sig- 
nificance was  either  not  alleged  In  the  plead- 
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logs,  or  was  loadmlsslble  in  the  erldence. 
.Vothlng  .has  been  proven  which  Indicated 
any  purpose  or  act  on  the  part  of  the  com- 
plainant to  aid  the  defendant  Company  to 
avoid  the  application  of  its  assets  to  the  pay- 
ment of  its  debts.  She  toolc  her  proceedings 
for  the  purpose  of  securing,  from  the  prop- 
erty of  her  debtor,  the  debts  admitted  to  be 
honestly  due  to  her.  If  In  doing  this  she 
was  more  diligent  or  bett^  advised  as  to 
her  remedy  than  another  creditor,  that  was 
her  lawful  right,  and  no  ground  for  com- 
plaint. 

Fourth.  The  remaining  contention  on  the 
part  of  the  defendant  Faber,  by  his  cross 
bill,  is  that  the  stock  of  raw  material,  the 
brick  manufactured  and  in  process  of  man- 
ufacture, the  tools  and  equipment  of  the 
brickyard,  and  other  personal  property  sold 
by  the  sheriff  under  Mrs.  Mclnnes'  levy,  are 
all  subject  to  the  Hen  of  Faber's  concurrent 
mortgage,  recorded  July  16,  1896,  as  a  chat- 
tel mortgage.  The  words  of  that  mortgage 
which  It  is  claimed  included  these  articles 
are:  "Together  with  the  buildings  and  Im- 
provements of  whatsoever  kind  now  on  the 
same  erected,  and  the  engine,  boilers,  ma- 
chinery, shafting,  etc.,  and  XKrsonal  proper- 
ty now  or  hereafter  to  be  put  therein,  or  at- 
tached to  the  said  premises."  The  defend- 
ant Insists  that  these  words  Include  within 
the  lien  of  his  mortgage  all  personal  proiH 
erty  of  every  character  which  at  any  time 
was  put  in  or  attached  to  the  mortgaged 
premises.  The  complainant  contends  that 
the  special  mention  of  the  boiler,  engine, 
machinery,  shafting,  etc.,  Indicates  the  class 
of  personal  property  which  should  be  sub- 
ject to  the  mortgage,  and  it  was  such  per- 
sonal property  as  was  of  this  permanent 
character  which  was  to  be  included;  that 
the  whole  object  of  the  business  was  to 
make,  sell,  and  deliver  bricks,  and  that  to 
have  Included  this  product  within  the  lien 
of  the  mortgage  would  have  prevented  the 
transaction  of  all  business  by  the  Company. 
The  (tomplalnant  further  suggests  that  the 
defendant  Faber  construed  the  meaning  of 
his  own  mortgage  not  to  include  bricks  and 
all  other  personal  property,  when  he  issued 
an  attachment  and  levied  on  the  bricks  of 
the  Company.  The  clause  In  question  relat- 
ing to  personal  property  Is  so  drawn  that  its 
precise  meaning  is  not  without  doubt  This 
point  it  Is,  however,  not  necessary  to  pass 
upon,  because  of  the  Interpretation  of  the 
chattel  mortgage  act  by  the  court  of  errors 
in  Roe  V.  Medtng,  63  N.  J.  Bq.  350,  83  Atl. 
394.  In  that  case  a  chattel  mortgage  had 
been  given  by  the  mortgagor,  who  retained 
the  possession  of  the  goods  mortgaged.  The 
chattel  mortgage  was  not  recorded  for  10 
we^.  It  was  held  to  be  void  against  cred- 
itors of  the  mortgagor,  under  the  fourth  sec- 
tion of  Oie  diattd  mortgage       &  Gen.  St 


p.  2113);  citing  Williamson  t.  Sanroad  Co., 
29  N.  J.  Bq.  336.  In  this  case  Mr.  Faber 
received  his  mortgage  at  least  as  early  as 
Its  record  as  a  real-estate  mortgage,  Janu- 
ary 19,  1893.  He  did  not  record  It  as  a  chat- 
tel mortgage  tmtll  July  16,  1896,  more  than 
three  years  after.  Meanwhile  the  mort- 
gagor had  continued  to  retain  possession  of 
the  goods  mortgaged.  Mrs.  Mclnnes,  In  respect 
to  her  loans  to  the  mortgagor  Company,  nmde 
during  18^  and  1896,  became  such  a  creditor 
of  the  mortgagor  as  Is  protected  by  the  fourth 
section,  above  cited.  She  aftmvards  recov- 
ered Judgment  against  the  mortgagor  Com- 
pany, and  by  levy  thereunder  sold  Its  per- 
sonal property.  If  Mr.  Faber's  chattel  mort- 
gage should  be  so  construed  as  to  Include 
the  goods  which  were  sold  under  Mrs.  Mc- 
lnnes' levy,  he  would  still  have  no  remedy 
against  her,  because  bis  mortgage,  so  far  as 
It  is  a  chattel  mortgage,  was  Told  as  to  her. 
In  Roe  V.  Meding,  nbl  supra,  It  was  declared 
that  the  terms  of  section  4  of  the  chattel 
mortgage  act  require  that  the  chattel  mort- 
gage, where  the  mortgagor  continues  In  pos- 
session, must  be  recorded  "as  soon  as  may 
be,  by  reasonable  dispatch,  under  the  cir- 
cumstances of  the  case,"  for  the  obvious 
reason  that  all  creditors  may,  as  soon  as 
possible,  be  advised  of  the  actual  financial 
status  of  their  debtor  in  respect  to  personal 
property,  which,  save  for  the  record,  he 
would  appear  to  own  without  ciiarge.  When 
a  chattel  mortgage  Is  recorded,  creditors  al- 
ready having  claims  may,  with  knowledge  of 
that  fact,  elect  whether  they  will  extend  the 
time  of  their  payment,  or  proceed  at  onc^  to 
collect  them.  Those  who  are  Invited  to  be- 
come creditors  will  not  be  misled  by  the  ap- 
parent financial  responsibility  of  the  mort- 
gagor, because  of  his  possession  of  valuable 
personal  property.  The  terms  of  the  statute 
are  held  to  be  absolute  In  making  a  chattel 
mortgage,  where  possession  remains  in  the 
mortgagor,  void  as  to  creditors  unless  It  be 
recorded  with  diligence;  and  knowledge  on 
the  part  of  the  creditor  of  the  existence  of 
the  chattel  mortgage  will  not  preclude  him 
from  treating  the  mortgage  as  void.  Mr. 
Faber's  concurrent  mortgage  Is,  within  these 
ruling^,  void  as  a  chattel  mortgage  against 
Mrs.  Mclnnes  as  a  creditor  in  respect  to  her 
unsecured  loans,  and  he  Is  entitled  to  no  re- 
lief against  her,  based  on  his  claims  of  a 
mortgage  lien  on  the  chattels  bf  the  Com- 
pany. If  the  goods  were  In  fact  mortgaged 
as  chattels  to  Mr.  Faber,  and  his  mortgage 
were  valid  as  against  Mrs.  Mclnnes,  I  am 
fully  satisfied,  from  the  evidence,  that  there 
has  been  no  such  disposition  of  the  goods 
levied  on  and  sold  as,  under  Woodside  t. 
Adams,  ubl  supra.  Is  necessary  to  give  to  a 
chattel  mortgagee  a  right  of  action  against 
a  purchaser  of  the  equity  of  redemption  by 
■ale  under  a  subsequent  Judgment. 
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(■  N.  J.  K  W) 

BONBY  T.  WILLIAMS  at  tl  * 

(Coott  of  Cbancery  of  New  Jtntj.  Aof .  10, 

I8&7.) 

Ooiroiu.Tio!iB— Stock  — Rights  ov  Criditors  — 

UORTeAeKB — AOKISBMBNTS  TO  BuAEI  IK 

SicuRiTT— CoxamKRATioy. 
L  Alt  agreement  that  pajmeDti  of  part  of  the 
tmoa&t  of  lubBcriptionB  to  the  capital  atock  of  a 
ORporation  ahall  be  secured  Iry  mortsage  is  void 
ts  against  the  creditors  of  the  corporation,  and 
caonot  be  the  baaia  for  relief  oa  a  cron  bill  seek- 
iSf  to  enf  cttce  the  agreement. 

^Wbene  a  person  has  loaned  money  to  a 
■ortgagor,  mud  claims  an  eqnltable  right  to  share 
h  die  aecnritj  of  the  mortgage,  to  which  he  is 
sot  a  ^artr.  he  must  establish,  or  the  weight  of 
ae  eTidoiiDe,  that  all  the  peraons  interested  as 
■ortgacma  and  mortgagees  agreed  that  he  also 
■honid  be  secured  by  the  mortgage. 

3.  This  agreement  mnst  piecede  or  coincide  in 
Bomt  of  time  with  the  sdrancement  of  the  money 
fauMd.  A  promise  made  to  the  loaner,  after  he 
hu  adTanced  the  money,  that  he  may  share  In 
die  secnrity  of  the  mortgage.  Is  voluotary  and 
without  toosidefation.  and  eunot  be  enforced. 

(^Oabna  ^  the  Court) 

sm  br  Morris  Boae^  acMoat  Jolm  U.  Wll- 
BuDg  and  aOun  to  fwedoae  a  mortgage,  In 
wUdi  a  owM  hOi  ms  filed  defendant  O. 
K.  iModla.    Beard  <n  bU  to  foreclose  etc: 

ThlB  la  a  Wi  to  foreclose  a  mortgage  made 
ky  the  defendant  John  H.  WUlioma  to  John  J. 
O'Nell  and  tieorge  U,  Becker  to  secure  the 
payment  of  a  bond  made  by  WiUlaraa  to 
cyNeD  and  Becker,  conditioned  for  the  pay- 
noit  of  935.000  within  Are  years  from  the 
dale  tbereof,  with  Interrat  payable  half-yearly 
at  the  rate  of  6  per  cent,  per  anntun.  The 
mortgage  was  glren  on  a  lot  of  gronnd,  and 
hotel  thereon  erected,  situated  In  the  borough 
of  Sea  Isle  City,  Cape  May  county.  Ji.  3.  The 
mortgage  Is  dated  Septemba  ft,  188S,  and  was 
recocded  September  8,  1S88,  In  the  Cape  May 
connty  clerk's  office.  On  December  1, 
OTieQ  and  Becker's  administratrix  (Becker 
baring  In  the  meanwhile  died  intestate)  as- 
■fgned  the  bond  and  mortgage  to  the  com- 
pblnant.  Morris  Booey.  Afterwards,  on 
June  29,  1883,  Boney  assigned  the  mortgage  to 
the  Sea  Isle  City  Lot  Jk  BuUding  Association 
Ko.  3,  a  corporation  of  the  state  of  New  Jer- 
sey. Afterwards,  on  June  'dO,  18Q3,  the  Sea 
Isle  CItj  Lot  &  BuUding  Association  No.  8  as- 
dgned  the  mortgage  to  the  complainant  as  col- 
lateral security  for  the  payment  of  eight  prora- 
iBOfy  notesi,  each  for  the  payment  of  f 1,622.- 
50,  making  In  all  912,180.  The  notes  were 
from  time  to  time  renewed,  the  bond  and 
mortgage  still  standing  as  security  for  their 
payment,  and  on  the  2d  day  of  July,  19M, 
tbey  atni  remained  luqiMid;  and  the  sum  of 
$12,180  was  due  on  them,  with  Interest  there- 
on from  the  last-named  date.  On  September 
C  1S8S,  Williams  executed  a  mortgage  on  the 
nsortgaged  premises  to  James  P.  McUnlgan 
for  f8,74(^  which  the  complainant  admits  to 
be  prior  to  bis  mortgage,  bnt  which  he  claims 
has  been  reduced  by  payments  on  account 
made  to  UcGalgftn,  or  to  other  persons  for 
UaL  Tbe  complainant  also  makes  def  endanta 


certain  named  jtidgment  creditors,  whose 
rights  in  the  premises  have  been  concluded  by 
a  decree  in  this  suit.  Tbe  bill  further  states 
that  the  defendant  Charles  K.  Landts  recov- 
ered a  Judgment  on  July  10,  1883,  against  the 
Sea  Isle  City  Hotel  Company,  in  tbe  Cape 
May  circuit  court,  and  issued  thereon  an  ex- 
ecution, and  levied  upon  the  rights  of  the 
Sea  Isle  City  Hotel  Company  In  the  mort- 
gaged premises,  which  he  caused  to  be  sold, 
and  himself  became  tbe  purchaser  by  a  deed 
from  the  sheriff  of  the  county  of  Cape  May 
dated  May  Itt,  1886;  that,  under  thte  deed, 
Landis  claims  some  Uen  or  estate  In  the  mort- 
gaged premises,  which  the  complainant 
charges  Is  subject  to  the  lien  of  the  complain- 
ant's mortgage.  The  bill  fnrtlier  states  that 
Williams  is  reputed  to  have  made  a  declaration 
of  trust,  that  he  holds  the  title  in  tmst  for  the 
Sea  Isle  City  Hotel  Company;  and  it  charges 
that,  if  he  has  made  any  such  declaration,  it 
was  executed  subsequently  to  the  complain- 
ant's mortgage,  and  Is  subject  to  ita  charge 
and  Uen.  Tbe  prayer  of  the  blU  Is  for  answer 
without  oath,  and  for  foredosnre  and  sale  of 
the  mortgaged  premises.  The  defendant  Lan- 
dis is  the  only  contestant  in  the  case.  He  flies 
an  answer  admitting  the  allegations  of  the  bill 
to  be  true.  He  also  flies  his  cross  bill  alleg- 
ing: That  the  Sea  Isle  Lot  ft  Building  Asso- 
ciation No.  2  was  the  owner  of  the  mortgaged 
premises,  and  entered  into  an  agreement  to 
sell  the  same  to  the  Sea  Isle  CI^  Hotel  Com- 
pany. That  tbe  hotel  company  entered  into 
possession  of  the  premises,  and  built  a  large 
hotel  thereon  at  a  cost  of  $60,000,  and  has  con- 
tinued in  possession  until  the  complainant  re- 
cently entered  under  bis  mortgage.  That  the 
hotel  company,  being  in  need  of  money,  sdllclt- 
ed  a  loan  from  the  defendant  Landis,  and  "nj^ 
on  Its  promise  to  secure  his  reimyment  by 
mortgage,  the  same  as  Third  Syndicate"  (a 
phrase  indicating  the  Sea  Isle  City  Lot  Ik 
Building  Association  No.  3).  Landis  paid  to  the 
Sea  Isle  City  Hotel  Cotnpany,  in  cash,  on  Jn- 
ly  S,  1888,  fl,&»6.87;  July  81,  1888,  ¥1,506.41; 
August  27,  1888.  |1,410.S0.  That  this  indebt- 
edness was  the  basis  upon  which  the  defend- 
ant Landis  obtahied  his  Judgment  at  law  in 
the  Cape  May  county  circuit  court,  set  forth 
In  the  bill,  and  caused  the  hotel  property  In 
question  to  be  aold,  which  he  purchased  at 
the  sherilTs  sale,  as  above  stated.  The  de- 
fendant, in  his  cross  bill,  further  states  that 
the.  Sea  Isle  City  Lot  &  Building  Association 
No.  2,  about  September  6th.  conveyed  Its  lands 
to  the  defendant  John  H.  Williams,  and  there- 
upon executed  the  mortgage  to  James  P.  Mc- 
Oulgan  set  forth  In  the  bill,  in  trust  Dxe  the 
Sea  Isle  Ci^  Lot  ft  Building  Association  No. 
2,  which  mortgage  the  defendant  states  was 
given  to  secure  the  price  for  the  purchase  of 
the  land  by  the  said  Sea  Isle  City  Hotel  Com- 
pany,—Williams  acting  In  the  transaction  as  a 
trustee,  and  having  no  Interest  In  It  whaterer. 
That  WllUams  thereupon  executed  to  Becker 
and  O'Neil  the  mortgage  set  forth  In  the  bill 
of  cooBi^aint,  now  held  by  the  comi^lnant. 
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The  defendant  tn  his  cross  blQ  then  sets  forth 
his  equity  as  follows:  "The  whole  considera- 
tion of  the  bond  it  [the  mortgage  to  Beckra: 
and  O'Neil]  was  so  given  to  secure,  also  men- 
tioned and  described  In  the  said  bill  of  com- 
plaint, being  the  debt  of  the  said  Sea  Isle  City 
Hotel  Company'  to  this  defendant  for  the  said 
moneys  loaned  by  tiim  as  aforesaid,  and  to 
the  said  Third  Syndicate  for  moneys  loaned, 
and  which  they  might  thereafter  loan,  to  the 
said  company;  the  said  John  H.  Williams, 
John  J.  O'Neil,  and  George  H.  Becker  acting 
in  the  transaction  as  trustees,  and  having  no 
other  light  nor  interest  thereia  That  the  said 
complainant  and  the  said  Sea  Isle  Otty  Lot  & 
Building  Association  Ao.  3,  at  the  several 
times  when  the  said  deed  of  mortgage  was  as- 
signed, transferred,  and  set  over  to  them,  re- 
spectively, as  stated  hi  the  said  bill  of  com- 
plaint, and  at  all  times  since  the  said  mortgage 
was  made  and  executed  as  aforesaid,  each  well 
knew  the  premises,  and  all  the  matters  and 
things  therelnalMve  set  forth,  and  accepted  the 
said  deed  of  mortgage  by  the  said  assignments, 
transfers,  and  settings  over,  and  particularly 
the  said  complatnant,  by  the  said  assignment, 
transfer,  and  setting  over  of  the  same  by  vlr- 
tne  of  which  he  seeks  relief  in  this  suit,  took, 
lecdred,  and  accepted  the  said  deed  of  mort- 
gage with  full  and  particular  knowledge  and 
notice  of  the  same,  of  the  rights  and  equities 
of  this  defendant  In  the  said  deed  of  mort- 
gage, and  of  the  trust  for  this  defendant  with 
which  the  same  was  charged  when  It  came 
to  his  hands."  By  special  replication  the  com- 
plainant, Boney,  admits  that  Mr.  Landls  made 
the  loans  claimed  to  have  been  made  by  him; 
but  he  denies  that  these  moneys  advanced  by 
Mr.  Landls  formed  any  part  of  the  considera- 
tion of  the  mortgage  now  being  foreclosed,  and 
denies  that  the  holders  of  that  mortgage  were 
trustees  for  Mr.  Landls.  He  further  denies 
that  the  Sea  Isle  City  Lot  &  Building  A^ela- 
tlon  No.  3  had  any  knowledge  of  Landls* 
claim,  denies  that  he  (Boney)  had  any  knowl- 
edge, and  denies  that  Landls  ever  baa  any 
right  or  equity  in  the  mortgage. 

O.  K.  Landls,  Jr.,  for  complainant  In  cross 
bill,  0.  K.  Landls.  J.  Wlllard  Morgan  and  S. 
W.  Beldon,  for  defendant  In  cnBS  Ull,  Morris 
Bone^. 

GREY,  V.  O.  (after  stating  the  facts).  It 
will  be  ol^erved  that  the  defendant  Landls, 
who  Is  the  complainant  in  the  cross  bill,  admits 
all  of  the  allegations  set  forth  in  the  original 
bill  of  complaint.  He  sets  up  by  bis  cross 
bill  his  claim  to  an  equitable  right  to  share  m 
the  security  of  the  mortgage  which  is  being 
foreclosed.  This  equity  he  allies  be  has  be- 
cause his  loans  and  those  of  the  association, 
or  Syndicate  No.  3,  made  or  to  be  made,  form- 
ed the  whole  consideration  of  the  bond  which 
the  mortgage  was  given  to  secure.  That  Mr. 
Landls  did  make  the  loans,  and  that  he  made 
tiiem  to  the  Sea  Isle  City  Hotel  Company,  and 
that  they  amonnted  to  the  sums  before  named, 


and  were  made  at  dates  mentioned,  Is  not  dis- 
puted. The  sole  question  in  dispute  betweoi 
the  parties  arises  -from  the  assertion  on  the 
part  of  Mr.  Landls  of  his  right  to  share  in  the 
security  of  this  mortgage,  and  Its  denial  on  the 
part  of  ilr.  Boney,  the  complainant  in  the 
original  hlU.  The  burden  Is  therefore  upon 
Mr.  Landls  affirmatively  to  establish  his  right 
by  the  proofs.  There  Is  no  evidence  In  writ- 
ing which  expresses  any  contract  or  agreement 
on  the  part,  even  of  the  Sea  Isle  City  Hotel 
Company,  that  Mr.  X4indis  should  ^are  In  the 
benefits  of  the  security  of  this  specific  mort- 
gage. The  only  writing  which  Indicates  in 
any  way  that  Mr.  Landls  was  to  be  secured  at 
all  consists  of  three  receipts  given  to  him  at 
the  time  when  he  made  tiie  loan,  whldi  are  fa 
these  wcffds: 

"Office  of  Sea  Isle  City  Hotel  Company,  118 
North  Third  Street,  Philadelphia,  July  3,  1888. 
Received  of  Mr.  Charles  K.  Landls  $1,536.87, 
being  part  of  the  amount  for  stock  subscrib- 
ed to  the  Sea  Isle  City  Hot^  Company,  to  be 
secured  by  mor^ge  upon  same  terms  as 
Third  Syndicate.  S.  W.  Goodman,  Sec'y." 

"Office  of  Sea  Isle  City  Hotel  Co..  402  Lo- 
cust Street,  Philadelphia,  July  81,  1888.  Re- 
ceived of  Charles  K.  I^andls  $1,5(^.41,  being 
part  of  amoimt  for  stock  subscription  to  the 
Sea  Isle  City  Hotel  Company,  to  be  secured 
by  mortgage  upon  same  terms  as  Third  Syn- 
dicate. $1,505.41.  S.  W.  Goodman,  Secre- 
tary." 

"Philadelphia,  Angnst  27,  1888.  Received 
of  Mr.  Charles  K.  Landls  the  sum  of  $1,410.30. 
being  part  of  amoont  for  stock  subscribed  to 
the  Sea  Isle  City  Gompai^.  to  be  secured  by 
mortgage  upon  same  terms  as  Thhrd  Syndi- 
cate.   S.  W.  Goodman,  Secretary." 

Interpreting  these  receipts  the  worda 
used,  they  Indicate  that  the  party  receiving  the 
money  declares  that  the  payments  made  were 
parts  of  the  amount  subscribed  for  stock  of 
the  Sea  Isle  City  Hotel  Company,  and  that  the 
money  paid  was  to  be  secured  by  mortgage 
upon  the  same  terms  as  were  given  to  the 
Third  Syndicate.  The  phrase  providing  that 
the  amount  paid  was  to  be  secured  upon  *'Ox6 
same  terms"  does  not  state  that  Mr.  Landls 
should,  on  his  subscription  for  stoclc,  have  the 
same  security  as  Syndicate  No.  3  had  for 
money  loaned.  The  payments  would  not,  in 
such  case,  "be  secured  by  mortgage  on  the 
same  terms,"  because  Mr.  Landls  would 
thereby  have  not  only  the  stock  for  which  be 
subscribed,  but  also  the  security  of  a  mort- 
gage for  the  repayment  of  his  subscription, 
while  Syndicate  No.  3  would  have  only  the 
mortgage,  without  the  stock.  Mr.  Landls 
would  thus  be  secured  for  his  payments,  not 
on  the  same,  but  on  much  more  favorable 
terms  than  the  Third  Syndicate.  To  secure 
them  by  mortgage  upon  the  same  terms,  the 
declaration  must  be  construed  to  mean  thafc 
the  terms  to  each  should  be  the  same;  that  Is 
that  Mr.  Landls  and  Syndicate  No.  3,  tor 
their  Bubsoiptiona  to  the  stock  of  the  hotd 
company,  would  be  secured  by  mwtgage  to  hts 
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gtrea,  which  shoald  equally  Becnre  botii.  No 
particular  mortgage  la  indicated.  The  mort- 
gage in  foreclosure  In  this  suit  has  been  undia- 
putedl7  shown  to  Iiave  been  given,  so  far  as 
Syndicate  No.  3  Is  concerned,  solely  to  secure 
moneys  loaned,  none  of  wliich  were  paid  as 
sabscTlptioaB  to  stock.  It  is  quite  evident, 
therefore,  if  these  receipts  are  to  be  deemed 
to  mean  what  they  say,  and  to  point  to  the  giv- 
ing to  Xduidis  of  a  mortgage  securing  his  pay- 
ments "upon  the  same  terms"  as  the  Tblrd 
Syndicate,  tbat  thia  mortgage  given  solely  to 
sectire  moneys  loaned  by  the  Third  Syndicate, 
and  not  subscribed  for  stock,  la  not  the  one 
In  which  Mr.  Landls  was  to  share.  Mr.  Lan* 
dia,  however,  does  not  accept  the  receipts  as 
expressing  with  preciaiou  the  terma  upon 
which  be  claims  to  ahare  in  the  security  of  the 
complainant's  mortgage.  He  teatlfles  that  the 
agreement  of  loan  gave  him  an  assurance 
of  security  In  the  mortgage,  and  the  relation 
which  the  payments  had  to  the  stock  was  not 
that  of  a  subscription,  but  of  an  option  to  re- 
ceive stock,  if  he  chose  to  exercise  It,  and 
that  there  was  no  specified  time  when  he 
should  exercise  It  An  examination  of  the 
circumstances  preceding  the  giving  and  ac- 
ceptance  of  these  receipts  will,  I  think,  throw 
some  light  upon  their  intended  meaning.  The 
Sea  Isle  City  Hotel  Company  was  a  corpora- 
tion of  the  state  of  New  Jersey.  In  the 
spring  and  summer  of  1888  it  was  engaged  In 
the  construction  of  its  hotel  at  Sea  Isle  City. 
The  hotel  company  was  short  of  fnnds.  Mr.  Lan- 
dls, before  any  ot  the  loans  were  made  to  bim, 
was  a  subscriber  for  shares  of  the  stock  of  the 
hotel  company.  In  May,  1S8S,  as  appears  by  the 
depoeition  of  the  secretary  of  the  company, 
the  secretary  was  Instructed  to  communicate 
with  Mr.  Londls  as  to  his  promise  to  subscribe 
for  two  hundred  additional  shares  of  stock. 
In  the  minutes  the  entry  appeared  in  these 
words,  nnder  date  of  the  meeting  of  May  7, 
1888:  **The  secretary  was  instructed  to  com- 
municate with  Mr.  Landis  as  to  the  promise 
made  by  him  to  subscribe  to  200  additional 
shares  of  stock."  The  secretary  teetifles  that 
he  acted  In  accordance  with  the  Instructions 
of  the  minute,  and  that  It  was  some  time  aft- 
er tbis  that  the  loans  were  made  on  which  the 
recelpte  were  given  to  Mr.  Landis.  The  first 
loan  was  made  by  Mr.  Landis  on  July  3,  18S8. 
The  memorandum  In  the  minutes  and  the  tes- 
timony  of  the  secretary  certainly  justify  the 
inference  tbat  In  May,  1888,  the  hotel  com- 
pany  onderstood  that  Mr.  Landis  bad  prom- 
ised to  subscribe  fix-  200  additional  shares  of 
its  etock,  and  that  it  had  notified  Mr.  Landia 
of  tills  understanding.  Mr.  landis,  when  ex- 
amined in  this  case  after  this  testimony  was 
before  the  court,  gave  neither  denial  of  such  a 
promise  nor  of  the  notice  from  the  secretary, 
tboagh  he  testified  as  to  both  the  secretary's 
statements  and  the  minutes  upon  other  points. 
I  think  I  am  bound  to  believe  that  In  May, 
1888,  Mr.  Landis  knew  that  the  hotel  company 
aoderstood  tliat  he  bad  promised  to  subscribe 
toe  200  additional  shares  of  its  stock.  Short- 


ly after  this  notice,  to  carry  into  effect  hts 
promise  to  subscribe,  Mr.  Landis,  in  July  and 
August,  1888,  paid  these  moneys,  and  accept- 
ed without  protest  these  separate  receipts,  each 
of  which  stated  that  he  had  made  partial  pay- 
ments for  stock  subscribed  to  the  hotel  com- 
pany. Nothing  on  the  face  of  these  receipts 
Indicates  an  option,  and  nothing  Is  proven,  ex- 
cept by  the  testimony  of  Mr.  Landis,  as  to  any 
mention  of  an  option,  and  him  only  in  the 
most  general  terms,  without  statement  of  the 
time  when,  place  where,  or  person  with  whom, 
be  agreed  for  an  option.  The  secretary,  Mr. 
Goodman,  swears  that,  as  he  understood  it  at 
the  time  the  receipts  were  given,  the  words, 
"being  part  of  amount  for  stock  subscribed," 
etc.,  accurately  stated  the  fact  Mr.  Landis 
has  himself,  so  late  as  December,  1892,  in- 
dicated the  same  view  of  the  contract  on 
which  he  advanced  these  moneys.  In  his  let- 
ter to  the  hotel  company  of  tbat  date  he  states 
that  he  paid  the  money  "nnder  conditions  men- 
tioned in  the  receipts  for  the  same,  as  a  sub- 
scription to  certain  stock"  of  the  hotel  com- 
pany. He  thm,  four  years  after  the  event, 
Joins  Mr.  Goodman  In  asserting  the  accuracy 
of  the  definition  of  the  nature  of  the  pay- 
ments as  stated  in  the  receipts.  These  three 
seimrate  written  memoranda,  made  at  the 
time  tlie  moneys  were  paid,  the  statements  of 
the  witness  who  drew  two  and  signed  all  of 
them,  and  the  letter  of  the  man  who  paid  the 
money,  and  without  objection  accepted  all 
three  of  the  receipts,  all  agree  that  the  receipts 
were  given  for  part  of  the  subscription  to 
stock.  On  the  other  side  Is  indefinite  and  un- 
supported testimony,  given  nine  years  after 
the  transactions  happened,  vitally  changing 
the  expressed  declaration  from  a  payment  of 
subscription  to  an  agreement  for  an  option  to 
subscrilK.  I  think  the  weight  of  the  testi- 
mony shows  that  the  receipts,  when  taken, 
meant  what  they  expressed,  and  tbat  Mr.  Lan- 
dis paid  these  moneys  as  part  of  subscriptions 
for  hotel  stock,  on  the  understanding  that  he 
was  to  be  secured  by  mortgage  upon  the  same 
terms  as  the  third  syndicate. 

The  counsel  for  the  defendant,  on  the  as- 
sumption that  the  evidence  establishes  the  fact 
tbat  the  payments  were  loans,  with  an  option 
to  subscribe  for  stock,  cites  the  cases  of  Tot- 
ten  V.  Tison,  M  Ga.  139,  and  Burt  t.  Rattie, 
31  Ohio  St  116,  as  authority  that  a  corporation 
may  borrow  money  and  guaranty  its  payment 
with  an  option  to  the  loaner  to  become  a  stock- 
holder. In  both  these  cases  the  transactions 
passed  upon  depended  upon  tbe  construction 
of  statutes  peculiar  to  those  states,  so  that 
the  decisions  are  of  llttie  value  in  tbe  case  un- 
der consideration.  In  each  case,  however,  tbe 
coturt  held  that  the  transaction  between  the 
corporation  and  the  other  party  was  a  loan, 
and  not  a  subscription  to  stock,  while  In  the 
case  in  hand  the  proven  payment  was  made 
on  account  of  a  subscription  to  stock,  with  a 
provision  that  the  payment  should  be  secured 
by  mortgage.  There  has  been  no  showing  of 
any  authority  In  the  hotel  company  to  lssu« 
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even  preferred  stock,  with  the  statutory  prly- 
ll^es  allowed  b7  onr  corporatton  act;  and, 
of  course  no  autboil^  can  be  dalmed  for  the 
proposition  Oiat  a  payment  on  accotmt  of  the 
caidtal  stock  ot  a  corporation  can  be  securad 
the  mortg^e  of  its  property  to  the  siib- 
•crlba.  By  such  a  method  all  snbscrlptUms  to 
capital  stock  might  be  secured,  and  tbe  cred- 
itor of  tbe  corporatloD,  who  can,  under  <sdl- 
naiy  drcomstances*  look  only  to  the  capital 
stock,  votdd  be  d^nrived  of  all  remedy.  No 
evidence  has  been  submitted  to  sbowunder  what 
Btatnte  of  New  Jersey  the  ho^  company  waa 
Ino^wated,  but  no  statute  Jnstifles  such  an 
Inequitable  procedure  It  Is  clearly  such  a  db 
TeeeUm  of  the  oipital  of  the  corporation  as  Is 
In  derogation  of  the  rights  of  Ole  creditors  ot 
tbe  corporation,  of  which  the  ThtcA  SyncUrate 
was  one.  See  principles  laid  down  In  Wilk- 
inson T.  Bauerle.  41  N.  J.  Bq.  844,  7  Att  514. 
This  Illegal  course  la,  -by  the  wdgbt  o£  the 
evidence,  shown  to  have  beat  taken;  and  tbe 
aflbmatlTe  reU^  sought  by  the  cross  bin 
should,  on  thla  ground,  be  refused. 

If  theve  were  any  doubt  of  the  Illegality  ot 
the  transaction  sought  to  be  enforced,  I  can- 
not find  that  Mr.  Landls  has  so  carried  Qie 
burden  of  proof  of  his  ease  that  his  flght  to 
share  In  the  complainant's  m<Hr^;age  has  bem 
established.  He  nowhere,  eren  In  hla  own 
testlnumy,  shows  Uiat  the  hotel  conyiany 
agreed  that  he  ^ould  share  In  'ttila  partlcniar 
mwtgage.  That  la  left  to  be  Inferred  from 
the  fact  that  the  receipts  stated  fliat  his  pay- 
ments wen  to  be  secured  by  mortgage  on  the 
same  terms  aa  the  Third  Syndicate,  and,  aa 
this  mortgage  was  given  to  the  Third  Syndicate, 
It  la  bitted  that  thia  security  muat  be  tiuU 
Intended.  No  action  to  bind  fbe  hotel  com- 
pany la  shown,  save  1^  the  recelpta,  and.  aa 
It  Is  dalmed,  conrersatlona  betweoi  Bfr. 
Xandla  and  "some  of  toe  stot^eldraa  of  tbe 
hoteV  who  came  to  him  and  ecplidned  ita 
financial  embarrassments.  "I  was  Infwmed," 
he  si^s,  "that  there  was  a  committee  aj^olnt^ 
ed,  of  five,  and  that  the  other  people  would 
take  Just  exactly  the  same  as  mysdf."  "I 
dont  know  how  tbe  committee  was  appointed, 
—whether  it  was  from  the  Third  Syndicate, 
exactiy,  or  fh>m  toe  hotd  company;  but  I 
told  them  I  would  be  wUlli^  to  advance  enou^ 
to  lay  the  floor  and  do  the  plumbing,  as  my 
shares  wito  the  understanding  that  the  otoer 
parties  would  take  care  of  toe  furnishings,  and 
I  would  take  a  recdpt  which  would  e^daln 
the  matter,  and  secure  me  in  toe  way  of  a 
loaa  I  waa  told  that  tols  committee  consist- 
ed of  George  H.  Becker,  Hlchael  J.  EeDy,  Mr. 
Bon^,  Mr.  Claas,  and  Mr.  VoeAaa,  making 
some  fire  people.*'  Mr.  Limdls  fnrttrar  testl- 
flea  that  he  had  conversations  with  Mr.  Boney 
touching  toe  mattn*  of  the  security  to  be  glv- 
to,  but  he  was  unable  to  name  any  time  or 
idace  when  or  where  any  ancb  conversation  oc. 
curred.  He  testifies  that  be  could  not  recall  par* 
tlcnlarly  what  tbe  conversations  w«<e,  aare 
that  he  had  aaked  Mr.  Boney  what  he  toought 
the  security  would  be,  and  Mr.  Boney  said  it 


would  be  anvle,  and  aaU  It  wonM  be  toe 
same  aa  toe  otber.  Hit  iUA  not  derignate  them 
by  name,  but  that  waa  understood  by  Boney 
and  himself.  The  witness  was  unable  to  iden- 
tify tola  conversation,  or  to  relate  It  to  any 
particular  occasion.  The  nearest  that  I  can 
find  from  tbe  testimony  of  Mr.  Landls  that  lie 
defines  bis  idalm  la  hla  atotement,  ''Wbra  I 
loaned  that  money,  Mr,  Boney  and  every  one 
of  toese  men  gave  me  a  great  deal  of  encour- 
agement to  loan  it,  and  I  waa  to  be  tiioronghly 
well  secured,  the  same  as  the  Third  Syndicate." 
On  the  otoer  hand,  Mr.  Bon^,  In  his  testimo- 
ny, denies  toat  he  had  any  such  conversations 
with  Mr.  Landls,  and  denies  that  he  ever  had 
any  Information  toat  Mr.  Landls  dalmed  to 
have  any  Interest  or  rigbt  to  partldpate  toitbe 
security  of  toe  mortgage.  No  proof  la  ottered 
of  any  corporate  action  Iqr  toe  board  of  dlrect- 
ora  or  stockholders  of  the  hotd  company.  The 
nearest  la  the  reply  of  I3ie  secretary,  made 
over  eight  years  af  t«  the  erait  happoied,  who, 
when  asked  by  whom  it  waa  Mkdy  be  was 
instructed  to  draw  the  receipts,  answered,  "No 
doubt,  by  Ito  j^esldeu^  or  members  of  toe 
board.**  Hie  evidence  la  too  uncertain  to  es- 
toUisb  as  a  tact  that  the  hotel  company  Itsdf 
ever  arranged  to  secure  Mr.  Landls  by  allow- 
ing hlm-to  share  In  the  security  of  toe  com- 
plainant's mortgage.  But,  If  tols  la  doitot- 
ful,  there  Is  an  entire  lack  of  ^oof  that  the 
Third  Syndicate  ever  agreed  to  share  their 
security  wito  Mr.  Landls.  It  was  neceasaiy. 
In  order  that  he  should  have  tills  benefit,  Hiat 
all  three  of  the  parties— Mr.  Landls,  the  hotel 
company,  and  toe  Third  Syndicate— should 
agree.  No  one  ox  two  ot  them  could  Mnd  toe 
othor.  Mr.  Landls  and  the  hotel  company 
could  not  contract  that  toe  Third  indicate 
Should  allow  Landls  to  share  In  the  mortgage 
security,  unless  the  syndicate  Joined  In  toe 
contract,  and  this  assent  of  the  Third  Syndi- 
cate must  have  been  a  part  of  the  original 
agreement  on  which  Landls  parted  vrlto  bis 
money;  for  a  consent  by  the  Third  Syndicate 
that  Landte  Should  share  hi  tbe  mortgage^  glT- 
eti  after  boto  had  made  their  payments,  woidd 
have  been  a  mere  naked  prcHuIse  to  ccoifer  a 
ben^t,  not  capable  of  Niforcement.  Tbtxe  Is 
no  evldmce,  even  of  Mr.  Landls  himself,  which 
proves  that  the  Ttdrd  Syndicate  agreed  to  al- 
low him  to  have  toe  benefit  at  todr  security, 
and  tons  subject  Itself  to  toe  rlA  that  the 
mortgaged  jwanlses  mi^t  not  be  aufllclent  to 
pay  ito  own  dahn;  and  to  the  acceptance  of  a 
compulsfxy  pro  rata  dividend  wito  Mr.  Lan- 
dls of  the  Insuffideat  proceeds,  latter  tes- 
tifies tiiat  he  coQTersed  wito  individuals,  and 
with  a  committee,  but  he  does  not  show  that 
dther  had,  w  claimed  to  have,  authority  from 
the  nnUrd  Syndicate  to  agree  toat  be  should 
share  in  tiila  mortgage;  nor,  as  I  understand 
hla  testimony,  does  he  declare  that  the  Third. 
Syndicate  eva  did  so  agree.  While  on  tbe 
stand,  under  cross-czamlnaticm,  Mr.  Landls 
vras  quite  restive  when  It  was  son^t  to  In- 
duce him  to  define  the  times  and  places  wboa 
he  had  tbe  conversations  upon  wbldi  he  bases 
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fata  daim;  anil  at  me  point  Ills  conoiel  Intei^ 
nvted  to  say,  ^Tbe  witness  don't  state  that 
be  had  any  partlcnlar  conTeraatlon  with  any- 
body In  partlcnlar  whteb  Induced  him  to  glre 
the  money  which  he  did  on  the  receipts.  There 
woe  (q;>eratlons  conducted  by  a  nmnbor  of 
gmtlemen,  and  othm  were  conversations  with 
an  of  them."  This  exposition  of  the  testl- 
mooy  of  this  witness  Is  a  fair  snmmaxy  of  the 
eridence  which  he  gave.  The  obligation 
floui^t  to  be  Imposed  ivon  the  ttxAOen  of  tiie 
comptolnant's  mortgage  Is  not  defined  to  hare 
arisen  upon  any  agreement  wtered  Into  by  the 
mraets  of  the  mwtgage,  or  by  persons  shown 
to  have  bem  at  the  time  authorized  to  act  for 
those  Intmsted;  but  general  convessatlons  m 
the  general  snt^ect,  held  at  Tarlons  unnamed 
times  and  places  with  rarlous  persons,  some 
<tf  whom  held  at  some  undefined  time  offices 
In  the  corporation  interested,  are  appealed  to 
for  the  purpose  of  establishing  a  right  to  share 
la  this  particular  securi^.  The  conrasatloiis 
related,  even  If  onexplained,  do  not  support 
so  definite  and  violent  a  condnslon.  So  the 
claim  that  the  mortgage  was  made  for  the  sum 
of  935,000,  which  Is  In  excess  of  the  sum  ac- 
toaDy  advanced  by  the  Third  Syndicate,  In  or- 
d»  to  secnre  Ur.  Landls,  is  fully  met  by  the 
iroof  that  it  was  expected,  when  the  mort- 
gage was  drawn,  that  the  Third  Syndicate 
would  advance  the  vrtalb  amount;  and  the  ces- 
adon  of  its  payments  when  It  bad  advanced 
919,200  is  also  explained  by  the  fact  that  at 
tfaat  stage  of  the  payments  the  doubts  as  to  the 
priority  of  the  mortgage  oyer  the  hostile  claims 
of  lienhokUrs  alarmed  the  Thhrd  Syndicate^ 
and  prevented  the  making  of  further  advan- 
ces. Mr.  Gorman,  who  directed  the  drawing 
at  the  mtMtgage,  and  Mr.  Kolm,  who  had  been 
a  member  of  the  association,  or  Syndicate  No. 
3,  almoet  from  Its  origin,  are  explicit  that  the 
mtntgage  was  made  to  secure  the  Third  Syndi- 
cate only,  and  that  Mr.  Landls'  loans  wore 
not  to  be  secured  by  IL  Bfr.  Qorman  exidalns 
that  tbe  mortgage  was  made  to  Messrs.  Becker 
sod  O'Nell,  and  not  dhncOy  to  Oie  Third  Syn- 
dicate, because  of  tlie  embanassmants  threat- 
oied  by  the  daims  of  tbe  Uaiholders,  which 
hsve  since  beco  settled.  It  was  glvm  on  the 
demand  of  Syndicate  No.  8. 

The  Issue  presented  by  the  crass  bill  is 
whether  the  consideration  of  the  bond  whldi 
this  mortgage  was  given  to  secure  was  In  part 
Ur.  Landls'  advances.  Be  does -not  set  up 
any  equity  cUmlng  a  right  to  share  In  the 
mortgage  because  he  was  Induced  to  loan  his 
money  in  that  expectatlui,  with  tbe  knowl- 
edge ct  tbe  parties  Intoested  In  the  mortgaga 
He  asserts  by  his  crass  bill  that  this  mort- 
gage was  made  to  secure  him  and  others,  and 
that  they  now  refuse  him  his  right  Mr.  Lan- 
dls, as  above  shown,  has  not  only  failed  to 
soBtaln  tbe  Issue  made  by  his  cross  bill,  but 
he  bas  not  succeeded  In  presenting  such  a 
esse  as  satisfies  me  that  the  association,  or 
Third  Syndicate,  knew  of  the  general  assur- 
aaces  ^ven  to  Bfr.  Landls.  and  with  sodi 
knowledge  permitted  him  to  make  the  ad- 
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vancemeats,  rdying  on  the  security  promised 
1^  tlie  hxtttiL  c(Hnpany's  receipts,  without  warn- 
ing him  that  he  could  not  have  It  Such 
knowledge  to  estaUIsh  an  eqtdty  In  fftvor  at 
Mr.  Landls,  must  have  been  twought  home  to 
the  assodatlon  b^bre,  or  at  tbe  tlm^  Mr. 
Landls  acted;  for  If  the  latter,  without  knowl- 
edge of  the  association,  relying  on  the  assur- 
ance of  the  botd  company's  officers,  paid  out 
his  money,  and  these  facts  afterwards  came  to 
the  knowledge  of  the  association,'  they  would, 
as  above  stated,  create  no  equity  In  favor  of 
Mr.  Lsndls.  The  essence  of  such  an  equity  Is 
that  the  party  to  be  charged  knew  of  the  re- 
liance of  the  party  wronged  at  or  befne  tbe 
time  when  the  payment  .was  made  or  the  po- 
sition changed,  and,  so  knowbig,  gave  no  de- 
idal  at  the  right  to  rdy.  It  Is  In  such  a  case 
that  the  trite  maxim  ivpUeSi  "Having  been 
sOoit  when  they  should  h^ve  spoken,  they  may 
not  now  speak  whoi  they  should  be  sUent" 
The  **when'*  and  the  **now"  are  tba  potent 
foctora  In  tbB  maxim.  But  nowhm  In  the 
testimony  Is  there  any  proof  of  such  knowl- 
edge on  the  part  of  the  Third  Syndicate  at  the 
time  Mr.  Landls  acted,  and  Its  standing  by, 
permitting  him,  without  warning,  to  act  In  re- 
liance (m  sharing  In  the  assodatlon's  security. 
Some  years  after  tlie  mortgage  had  been  made 
an  ^UcatbHi  was  made  by  Mr.  (Sorman  to  As- 
sociation No.  8,  that  Mr.  Landls  be  permitted 
to  participate  In  the  mortgage.  Mr:  Kohn  tes- 
tifies, "The  answer  at  the  association  was  that 
when  we  made  the  loan  to  the  hotel  company 
then  was  no  such  question  asked,  and  wt^ 
should  we  at  a  lat^  date  allow  any  me  dse 
to  participate  In  that  mortgage,  which  we  re- 
ceived for  due  consideration?'*  ISb  farther 
says  the  mortgage  was  given  on  the  demand 
of  his  association  ^o.  8),  and  that  the  asso- 
datlon's attorney  had  It  la  his  custody,  and 
the  assoclatkm  several  times  assigned  It,  and 
used  it  as  Its  own  property.  Mr.  a<»man,  In 
his  testimony,  when  asked,  "When  did  you 
first  know  Mr.  Landls*  claim  to  be  entitled  to 
participate  In  that  mortgage?"  answered,  *lt 
was  some  time  after  the  preparation  of  the 
mortgage  and  Its  recording.— my  best  recollec- 
tion would  b^  may  be  It  was  a  year  or  two 
afterwards."  Mr.  Qorman  further  statea  that 
the  purpose  of  the  bond  and  mortgage  was  "to 
secure  $35,000.  whldi  tbe  Na  8  bad  agreed 
to  loan  to  the  hotel  company."  Mr.  Boney 
states  that  up  to  the  time  of  tbe  filing  of  the 
cross  bUl  lb  this  suit,  which  wss  in  1806,  he 
had  no  Information  that  Mr.  Landls  claimed 
any  Interest  In,  or  rig^t  to  participate  in,,  tbe 
mortgage.  In  view  of  tiie  merdy  suggestive 
character  of  the  evidence  submitted  1^  Mr. 
Landls,  and  eqdldt  doilals  of  any  knovriedge 
of  his  claim  by  the  Third  Syndicate  by  the  tes- 
timony of  those  who  acted  for  It.  I  must  hold 
that  he  has  not  shown  any  equitable  claim  to 
shsre  In  the  complainant's  mor^;age.  I  wlU 
advise  a  decree  that  the  complainant  In  the 
original  bill  Is  entitled  to  the  relief  prayed  ftw. 
and  that  tbe  cross  bill  should  be  dismissed 
with  costs. 
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(Oonrt  of  Obuwerr  of  New  Jtxmj,    Aug.  12, 

1887.) 

DiBDft— 7aILUK>  to  BbOOBI>— IHFI.1BD  NoTlOB— 

JUDGMBST  CrKDITOM— PABTITIOS. 

1.  A  partition  of  land  held  b7  three  brothen 
u  tenants  in  common  was  made  by  mattial  re- 
lease deeds.  The  deedc  releasing  the  interest  of 
one  of  the  tenants  in  the  land  divided  and  set 
off  to  his  two  brothen  were  not  recorded  within 
IS  days,  as  required  by  1  Gen.  St  p.  8&5.  8  14, 
to  make  them  valid  against  a  sabseqaent  jadg- 
ment  creditor  of  the  tnnsferror.  Bad,  that  no 
equity  aroM  in  favor  of  the  grantees,  as  against 
the  judgment  creditor,  to  have  any  farther  con- 
veyance from  the  jud^ent  debtor. 

2.  A  chab  of  title  to  land,  showing  the  title 
In  ft  father,  and  a  devise  by  him  to  three  sotu 
H  toxants  in  common,  and  release  deeds  turn 
two  of  the  BODS  to  the  tiiird,  conveying  their 
title  In  a  divided  one-third  of  the  land,  is  not 
Buffldent  to  charge  a  pnrdiaser  making  an  ex- 
amination thereof  with  notice  that  the  land  has 
been  partitioned  among  the  three  sons  by  mutual 
release  deeds. 

8. 1  Oen.  St  p.  855,  {  14.  provides  that  "every 
deed  or  conveyance  of  land  which  shall  not  be 
recorded  within  fifteen  days  after  its  execution 
and  deUvery  shall  be  void  and  of  no  effect  against 
a  mbsequent  judgment  creditor  or  bona  fide  pur- 
diaser,  or  mortgagee  for  a  valuable  consideration 
not  having  notice  thereof."  Hdd,  that  whatever 
1b  sufficient  to  charge  a  purchaser  with  notice 
ia  Bufflcient  to  charge  a  judgment  creditor. 

Bill  by  the  H.  -C.  Tack  Company  against  Me* 
lancthoD  S.  Ayers  and  others  to  foreclose  a 
mortgage.  Heard  on  bill,  answer,  and  proof& 
Decree  for  defendaotii. 

Geoi^  P.  Boat  tfod  John  B.  Hnmphresrs, 
for  comidaliiant  P.  W.  Btagg,  for  doTend- 
antiL 

PTCNBT,  >.  a  The  only  ocmteated  qnes- 
tton  la  the  cause  la  aa  to  ^  ordo-  of  ptlonty 
betweer  13ie  complainant's  mortgage  and  a 
jvdgmeiit  bdd  by  the  defendant  Ayers,  who, 
as  be  claims,  has  a  lien  upon  an  midlTlded 
portion  of  the  mortgaged  premises.  The 
premises  In  question  orauist  of  a  tot  of  about 
one  acre  of  uilmproTed  and  anoccnpled  Umd 
derlsed  1^  a  btber,  David  WUson,  to  three 
brothers,  Henry  A.,  George  Xj^  and  Cbsries  B., 
WflBon.  On  April  26,  1882,  the  three  broth- 
ers made  a  partition  of  the  premises  into  three 
equal  plots  by  three  seroal  deeds,  all  bearing 
date  Aptfli  26,  1882,  each  expressed  to  be 
made  In  consideration  of  one  dollar.  In  each 
of  which  two  of  the  brothers  released  to  the 
third  the  plot  Intended  to  be  allotted  to  him, 
tbe  molt  of  which  was  that  each  brother  be* 
came  seised  In  sereralty  of  an  eqnal  divided 
one-third  part  or  plot  of  the  acre.  The  deed 
to  Charles  WUson  was  recorded  on  tbe  14tli 
of  llarcii,  1883;  and  on  the  20tta  of  May.  1880, 
he  oosTsyed  his  plot  to  bis  two  brotlien,  Ben- 
ly  and  George,  by  deed  e:^ressed  to  be  In  con- 
sideration of  9800,  which  was  duly  recorded 
<m  the  28d  of  May,  1880.  The  result  of  these 
conreyaDoes  was  to  vest  the  titie  to  tbe  whole 
orU^lnal  lot  In  Houy  and  Oeorge;  that  Is, 
they  were  tenants  In  common  of  Charles*  plot, 
and  each  held  In  sereraUty  one  of  tbd  other 


plots.  In  that  condition  of  things,  Henry  and 
George  made  the  mortgage  set  out  to  the  bill, 
dated  and  recorded  in  September,  1808,  con- 
veying the  whole  plot  to,  the  complainant  to 
secure  promissory  notes  i^ven  by  them  to  uie 
complainant  The  two  deeds,  however,  from 
Charles  and  George  to  Uenxy,  and  Charles  and 
Henry  to  George,  of  the  two  ^ots  set  apart 
to  each  of  them  In  the  orltfnal  partition,  were 
not  recorded  tmtll  the  26th  of  MarCh,  1894, 
leaving  the  apparent  title  01  those  two  plots 
hUU  In  the  three  brothers,  ta  tiie  meantime, 
to  wit,  cm  the  tOQi  of  February,  1894,  one  Mc- 
Comb  recovered  a  Judgment  against  Charles 
for  9^6.48  In  tbe  Bergen  county  circuit  court, 
vMsHi  was  afterwards  assigned  to  tbe  defoid- 
ant  Ayers.  Under  ttiat  Judgment  Ayers 
eUlms  a  lien  superior  to  the  0(»BiMainant*8 
mortgage  upon  one  equal  undivided  third  part 
of  the  two  seraml  ploto  set  off  to  Henry  and 
George.  His  claim  Is  based  vpoa  the  tbnr- 
teentii  secti<m  of  the  act  respecting  ccmvey- 
ances  (1  Gen.  St  p.  855),  n^Idi  declares  'that 
every  deed  or  conveyance  of  land  which  shall 
not  be  recorded  within  fifteen  days  after  Its 
execution  and  dellvoy  shall  be  void  and  of 
no  effect  against  a  snbsequoit  Jndgmeot  cred- 
itor or  bona  fide  purchaser  or  mor^gee  for  a 
valuable  consideration  not  having  notice  there- 
of." Counsel  fbr  craoplalnant  se^  to  evade 
the  literal  effect  of  this  statute  In  several 
ways.  First,  he  sa^  that  by  the  will  under 
which  the  three  brothers  dalm  this  iaaH  th» 
1^1  title  was  not  vested  In  them  at  the  time 
the  Judgment  was  recovered,  and  th«efore  no 
lien  was  acquired.  Without  setting  out  the 
will  at  leogth,  I  think  that  point  cannot  be 
sustained.  His  next  pohit  Is  tiiat  tiie  l^i 
titie  having  been  conv^ed  away,  and  the  title 
absolutely  vested  In  the  mortgagors  before 
Ji^gment,  there  was  nothhig  left  for  the  Judg- 
ment ag^st  Charles  to  fasten  upon,  and  that 
tbe  general  rule  Is  that  a  Judgment  creditor  la 
not  a  bona  flde  purdiaser  for  value,  and  can- 
not be  dassed  with  a  person  who  has  parted 
wltii  anything  of  value  on  the  strength  of  ap- 
parent title;  citing  In  that  bdmlf  the  cases  of 
Harney  v.  Bank,  62  N.  J.  Bq.  697,  29  AtL  221. 
and  Cresaee  v.  Improvement  Co.  (K.  J.  Ch.> 
85  Ati.  451,  at  page  456,  and  otiiw  cases  there 
dted.  The  general  principle,  undoubtedly,  is 
that  a  mere  Judgment  creditor  Is  not  entitled 
to  the  vantage  ground  of  a  bona  flde  purchaser 
or  mortgagee  who  has  parted  with  TOlue  on 
the  strength  of  an  apparoit  titie;  but  the  dif- 
ficulty In  the  way  of  connsers  iffesent  argu- 
ment Is  that  the  statute  In  question,  as  was 
pointed  out  In  the  cases  Just  dted,  places  a 
Jndgmeit  credltn  on  a  hlgha  plane  In  this  re- 
spect than  either  a  purchaser  or  UHHtgagee, 
and  It  Is  ImpossIUe  to  avoid  the  effect  of  that 
language.  The  unrecorded  deeds  from  Oharlee 
to  Henry  and  George  must  be  hdd  abaolntely 
void,  against  the  Jnagmmt  credltw,  unless  be 
had  actual  or  Implied  notice  ot  fbem,  and  the 
complainant's  mortgage  must  fan  wltii  tbem. 
Some  evidence  was  offered  as  to  the  posses- 
sion of  this  lot  br  the  mortgagors*  ftom  whlcb 
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tt  was  faintly  aigned  that  a  Judgment  credit- 
or was  boand  to  take  notice  tiiat  they  were 
the  excJnslTe  owners;  bnt  the  proof  In  that  re- 
spect failed,  and  the  case  must  stand  unaided 
any  implied  notice  arising  from  posses- 
sion. In  fact,  there  was  no  actual,  exclusive 
occupation. 

Bnt  connsel  for  complainant  placed  his  case 
on  tilgher  ground,  and  made  a  further  argu- 
meot.  which  may  be  divided  as  follows:  First, 
be  says  that  the  chain  of  title  of  the  premises 
Lodicated  clearly  to  the  Judgment  creditor  that 
there  must  have  been  a  partition.  The  Inter- 
est upon  which  he  claims  a  lien  Is.  as  we  have 
seen,  an  equal  undivided  one-third  part  of  the 
equal  divided  two-thirds  of  the  whole,  viz.  the 
two  plots  set  off  to  Henry  and  Oeorge;  and, 
la  order  to  show  any  title  to  that  two-thirds 
part,  defendant  is  obliged  to  resort  to  the  title 
of  the  three  brotho^s  under  the  will  of  their 
father,  and,  back  of  that,  to  the  deed  to  the 
tather  on  record.  He  cannot  rely  upon  mere 
possession  in  his  Judgment  debtor,  for  he  had 
ao  other  or  greater  possession  than  hia  broth* 
ers  had,  and  in  point  of  fact  th^  was  no  ac- 
tual  possession.  This  chain  of  title  charges 
tilm  with  notice  that  his  debtor  held  as  tenant 
in  conunon  with  his  Isrothers.  He  then  finds 
the  two  brothers  giving  a  conveyance  to  the 
Judgment  debtor  for  a  nominal  consideration 
of  a  distinct  portion  of  the  premises,  which, 
«rhai  plotted,  shows  that  it  was  exactly  or 
nearly  a  one-third  portion;  and  later  the  rec- 
ord shows  the  debtor  reconv^lng  to  the  broth- 
era,  f<H-  a  full  consldoation,  this  one-third  part 
The  contention  of  counsel  of  complainant  Is 
that  these  conveyances,  in  connection  with  the 
title  to  the  whole  land  In  the  father,  and  the 
devise  to  the  three  sons,  clearly  indicate  that 
there  had  been  a  conventional  partition  car- 
ried through  tiy  the  execution  of  mutual  re- 
leases. The  precise  line  of  ai^moit  Is  this: 
That  the  Jndgmmt  creditor,  or  the  sheriff  as 
his  agent.  In  looking  for  landed  property  upon 
which  to  levy,  would  have  found  none  what- 
ever indicated  by  any  actual  possession;  that 
Us  next  resort,  in  the  ordinary  course  of  busi- 
ness, would  have  been  to  search  the  record  of 
deeds  In  the  name  of  the  debtor  as  grantee, 
which  would  have  led  him,  necessarily,  to  the 
conveyance  by  his  two  brothers  to  him,  for  a 
nominal  consideration,  of  a  distinct  plot  of 
land  not  marked  on  the  ground  by  any  metes 
and  bounds,  and  a  reconveyance  of  the  same 
by  the  debtor,  for  a  valuable  consideration,  to 
the  two  brothers.  Further  searching,  he  would 
have  learned,  as  a  matter  hi  pals,  that  the 
Judgment  debtor  was  the  son  of  a  certain 
man,  who  was  deceased.  Looking  then  In  the 
name  of  that  man  as  grantee,  he  would  have 
found  a  deed  to  the  father  of  a  block  of  land, 
which,  when  plotted  and  placed  by  its  calls 
on  the  ground,  he  would  have  found  included 
b  Its  metes  and  bounds  the  small  plot  previ- 
ously conveyed  by  the  two  brothers  to  the 
debtor,  and  by  the  debtor  back  to  the  two 
brothers,  and  that  the  small  plot  was  Just 
eoe- third  in  size  of  the  whole.   He  would  then 


have  found  that  the  father  had  devised  that 
land  to  the  three  broths,  and  in  that  way 
he  would  have  found  the  title  to  the  whole 
lot  In  the  three  brothers  as  tenants  In  commou. 
Then  he  would  have  again  met  the  two  con- 
vejancps  from  the  two  brothers  to  the  debtor, 
and  back  to  the  debtor  by  the  two  brothers,  of 
a  distinct  portion  equal  in  quantity,  as  plotted, 
to  one-third  of  the  plot  devised.  And  this  dis- 
covery, counsel  argues,  was  enough  to  put 
him  upon  inquiry  as  to  whether  or  not  there 
had  been  a  partition  and  Joint  releases  ex- 
ecuted, and  that.  If  he  had  Inquired  of  the 
two  brothers,  he  would  have  at  once  ascertain- 
ed the  true  facts.  The  question  is  whether 
such  discovery  of  the  situation  of  the  tiUe 
would  have  been  sufficient  notice  to  him  to 
put  Wm  upon  inquiry  of  the  two  brothers.  It 
Is  undoubtedly  the  rule  that  the  Judgment  cred- 
itor Is  bound  by  the  contents  and  recitals  In 
the  deeds  composing  the  chain  of  titie  of  his 
debtor.  And  It  must  also  be  admitted,  for 
present  purposes,  that,  If  the  facts  are  suffi- 
cient to  put  him  upon  inquiry,  it  was  Inquhy 
of  the  two  brothers,  which  must,  in  the  or- 
dinary course  of  business,  have  led  him  lo  a 
discovery  of  the  unrecorded  conveyances. 
This  consideration  frees  the  case  from  some 
of  the  embarrassing  circumstances  found  In 
many  of  the  decided  cases,  and  confines  the  dis- 
cussion to  the  narrow  question  as  to  whether 
the  Judgment  creditor  was  put  upon  hiquky. 
The  circumstances  which  have  been  held  suf- 
ficient to  put  a  party  upon  inquiry  are  not 
such  as  might  excite  the  suspicion  of  an  un- 
usually cautious  or  curious  person,  but  such 
as  would  arrest  the  attention  of  a  person  of 
average,  cautious  temperament,  and  ordinary 
intelligence,  and  familiarity  with  the  work  of 
looking  into  titles.  The  rule  has  been  stated 
in  a  case  cited  by  complainant  (Knapp  v. 
Bailey,  79  Me.  204,  9  Ati.  12i)  as  follows: 
"The  doctrine  of  actual  notice  Implied  by  cir- 
cumstances supports  the  rule  that  If  a  party 
has  knowledge  of  such  facts  as  would  lead  a 
fair  and  prudent  man,  using  ordinary  caution, 
to  make  further  Inquiries,  and  he  avoids  In- 
quiry, he  is  chargeable  with  notice  of  the 
facts  which  by  ordinary  diligence  be  would 
have  ascertained.  •  ♦  •  As  to  what  would 
be  a  sufficiency  of  facts  to  exdte  Inquiry  is 
too  difficult  of  definition  to  admit  of  any  def- 
inite rule,  each  case  depending  on  its  peculiar 
facts.*^  The  question  is  one  of  implied  notice, 
as  distinguished  from  constructive  notice. 
There  is  no  difficulty  as  to  the  character  of 
the  general  Inquiry  Into  the  diain  of  Utie.  It 
Is  such  as  a  proposed  purchaser  or  mortgagee 
would  make.  For  although  a  careful  exam- 
ination of  the  chain  of  tltie  Is  not  usual,  and 
Is  generally  unnecessary,  in  making  levies  un- 
der Judgments,  yet  the  l^lslature,  in  this  re- 
gard, has  placed  Judgment  creditors  and  pur- 
chasers and  mortgagees  on  the  same  footing, 
and  whatever  will  charge  purchasers  and  mort- 
gagees with  notice  will  charge  Judgment  cred- 
itors. Besides,  in  this  case,  as  we  have  seen, 
no  levy  could  have  been  made  without  exam- 
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InlDg  tbe  records,  whlcli  would  have  produced 
the  Inf ormatlOD  above  stated.  The  only  ques- 
tion, then.  Is  whether  the  circumstances  aboTe 
stated  were  sufficient  to  put  a  proposed  pur- 
chaser for  value  upon  notice;  and  I  come,  with 
some  regret,  to  the  conclusion  that  they  are 
not  sufficient.  It  la  not  worth  while  to  re- 
cite the  authorities.  I  hare  examined  all  the 
cases  in  this  state,  and  many  of  those  cited  in 
the  notes  to  Le  Neve  v.  Le  Neve,  2  White  & 
T.  Lead.  Cas.  Eq.  109,  and  also  in  16  Am.  & 
Eng.  Enc.  Law,  tit.  "Notice,"  and  I  find  none, 
nor  has  the  Industry  ot  the  counsel  of  com- 
plainant been  able  to  point  out  one,  that  goes 
BO  far  as  I  am  asked  to  go  here.  Insurance 
Co.  T.  Halsey,  4  Sandf.  565,  on  i^peal  8  N. 
T.  271,  may  be  cited  as  an  extreme  case,  but 
It  fails  to  reach  the  case  in  hand. 

The  next  point  made  by  counsel  is  this: 
Granting  tliat  tbe  contract  for  partition  rested 
merely  in  parol,  yet  that  it  was  executed  on 
tbe  part  of  Henry  and  George  tbelr  con- 
veyance to  Charlea,  and  hence  an  equity  arose 
In  theSi  favor  to  have  conveyances  from  Charles 
for  tbe  shares  allotted  to  them  severally;  that 
this  equity  was  not  discharged  the  subse- 
quent conTcyances  from  Charles  to  them,  and 
that  It  stin  exists;,  and  that  under  the  rule 
acted  upon  In  Harney  v.  Bank,  52  N.  J.  Eq. 
687,  29  AtL  221,  It  is  superior  to  the  Judgment 
Tbe  simple  and  complete  answer  to  this  con- 
tention Is  that  the  contract  for  partitioti  was 
folly  executed  and  fulfilled  by  the  execution 
and  delivery  of  the  deeds  by  each  and  all  of 
the  parties.  This  leaves  the  brothos  Henry 
and  George  without  any  equity  against 
Charles  in  respect  of  the  land  In  question.  I 
am  unable  to  perceive  upon  what  principle  they 
could  can  upon  him  for  a  further  conveyance 
or  conveyances.  Their  failure  to  record  th^ 
deeds  was  the  result  of  their  own  neglect  and 
raised  no  equity  against  Charles.  To  adopt 
the  reasoning  of  the  counsel  of  complainant 
on  this  point  would  be  to  repeal  the  recording 
act  so  far  as  Judgments  are  concerned.  I 
win  advise  a  decree  In  accordance  with  the 
foregoing  views. 

(EB  N.  J.  OS) 

HERSELIS  V.  VAN  BIPER  et  al. 

(Coart  of  Chancery  of  New  Senej.    Aug.  21, 
1897.) 

MORTSAGES— DOWBR  —  KBDEHPriON   BT  DOWRBSS 

— AppoBnomaBKT  or  Dbbt— Sau 

OH  FORBOUMDRB. 

L  A  widow  in  possession  as  dowreBS,  under 
ha  right  of  qnarantine,  of  premises  which  had 
been  mortgaged  her  husband  while  single, 
IB  entitled  to  protect  her  estate  therein  by  re- 
deeming from  sudi  mortgage. 

2.  A  dowress,  in  redeeming  from  a  mortgage 
in  order  to  protect  her  estate,  sbonld,  as  between 
bmelf  and  the  devisee  of  the  fee,  pay  a  propor- 
tionate amount  of  sodi  debt,  to  w  asc^tamed 
hr  apportionment  on  the  bus  of  tbe  present 
value  of  her  Hfe  estate. 

8.0b  finedosnre  of  a  mortgage  against  the 
widow  and  the  devisee  of  tbe  mOTtgagor,  where 
tite  widow  iB  entitled  to  dower,  wbico  has  not 
been  assigned,  the  proportion  of  tbe  debt  to  be 
borne  by  each,  leBpectively,  must  be  aBcertained 


according  to  tbe  life  tables,  and  the  premises 
sold,  snbject  to  the  dower,  to  pay  the  amount 
fixed  as  belon^ng  to  the  deviaee  to  pay,  and 
the  widow's  right  to  be  sold  to  pay  the  other 

portion. 

Bin  by  Margaret  D.  MeraeUs  against  Thom- 
as C.  Van  BIper  and  others  to  foredose  a 
mortgage.  The  widow  ot  the  mortgagor. 
Mary  Ei.  Tan  Blper,  ajiswered,  dalmlng 
dower  and  other  relief.  Heard  on  excep- 
tions to  a  BOBt^s  reptat.  Bhcc^ttons  sob- 
talned. 

This  is  an  ordinary  bUl  to  foreclose  a 
mortgage  made  by  a  man,  whUe  single,  up- 
on a  house  and  lot  In  the  dty  of  Paterson. 
He  afterwards  married  the  defendant  Mary 
E.  Van  Riper,  and  died,  leaving  one  child, 
the  defendant  Mrs.  Van  Idersteln;  having 
devised  the  premises  to  bis  sister,  Mrs.  Mor- 
sels, the  complainant  and  two  others.  In 
trust  for  the  use  of  Mrs.  Van  Iderstein  tor 
life,  and  at  her  death  to  go  to  h^  children. 
The  complainant  Mrs.  MersellB,  became  the 
owner  of  the  mortgage,  by  assignment  be- 
fore the  death  of  her  brother.  To  this  bill 
the  widow  alone  made  answer,  and  therein 
set  up  that  at  and  before  the  death  of  her 
husband  the  premises  were  occupied  in  part 
by  her  and  her  husband,  and  In  part  by  ten- 
ants of  her  husband,  and  that  she  remainecl 
in  possession,  by  right  of  quarantine,  of  that 
part  of  the  premises  which  had  been  occu- 
pied by  herself  and  her  husband,  and  that 
no  dower  had  been  assigned  to  her.  She 
allies  by  her  answer  that  there  Is  no  prac- 
tical difficulty  in  assigning  dower  to  her.  and 
that  she  is  willing  to  unite  with  the  trustees 
of  Mrs.  Van  Iderstein  in  the  expense  of  put- 
ting and  keeping  the  premises  In  order  so 
that  she  can  enjoy  her  dower,  and  the  trus- 
tees have  the  benefit  of  a  good  rent  for  the 
balance  of  the  premises.  She  prays  that  her 
dower  may  be  set  off  to  her  before  any  de- 
cree of  foreclosure  be  made,  and  that  the 
mortgage  debt  may  be  apportioned  between 
that  part  of  the  premises  to  be  set  off  to  her 
as  dower  and  the  remainder,  and  that  she 
may  have  an  opportunity  to  redeeln  her  es- 
tate of  dower  upon  equitable  terms,  if  such 
redemption  is  necessary,  or  that  the  Incum- 
brance of  the  mortgage  may  be  first  satisfied 
from  the  remainder  of  the  premises,  and 
that  her  legal  and  equitable  rights  may  be 
ascertained  with  respect  to  tbe  mortgaged 
premises  and  the  incumbrance  thereon,  and, 
if  the  mortgaged  premises  shaU  be  decreed 
to  be  sold  without  first  setting  oflC  dower, 
that  the  same  may  be  offered  for  sale  In  the 
first  place  subject  to  her  dower,— she  being 
willing  in  such  case  to  bid  for  the  premises 
the  amount  due  to  the  complainant  with 
costs  of  suit  and  sheriff's  fees,— and  that  her 
right  as  dowress  may  In  all  other  respects 
be  protected  by  the  decree  of  the  court  A 
motion  to  strike  out  that  answer  was  re- 
fused by  one  vice  chancellor;  and  then,  on 
an  application  to  another  vice  chancellor, 
an  order  of  reference  was  made  to  a  mas- 
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tar,  im  the  povnd  fliat  tiie  uwwer  did  not 
•et  vp  any  defense  or  present  any  qaestlon 
except  such  as  was  the  appropriate  subject 
<tf  reference  to  a  master.  The  order  Is  spe- 
dal^not  only  to  ascertain  and  report  the 
amonnt  doe  to  the  complainant  for  principal 
and  Interest  on  her  mortgage  tint  also  to  re- 
port npon  **the  other  qnesttons  raised  hy  the 
but  and  answer  ffled  herein."  When  the 
matter  came  b^ote  the  master  the  widow, 
by  her  counsel,  attended  and  sabmltted  an 
argnmentstlTe  proportion  to  bim  In  the  pres- 
ence of  the  counsel  of  complainant,  which 
admitted  that  the  comidalnant  was  entitled 
to  a  sale  of  the  prmnlseB  In  sncb  manner  as 
to  Insnre  her  getting  her  money,  but  that 
the  foreclosure  should  not  be  so  managed  as 
to  cat  oft  the  widow's  dower  and  conTert  tlie 
pn^erty  into  money,  If  such  course  could  be 
aroided  without  risk  to  the  complainant; 
that  the  mortgage  debt  should  be  appor- 
tioned betwera  the  estate  in  fee  and  the 
estete  for  life  of  tiie  widow,  and  that  each 
estate  should  be  sold  for  its  proportionate 
shar^— that  is  to  say,  that  the  whole  prop- 
ttly  should  be  sold,  and  sold  subject  to  the 
dower  rlgh^  to  raise  one  share  of  the  debt, 
aud  then  the  dower  right  should  be  sold  to 
raise  the  other  portion.  If  the  total  realized 
frond  both  sales  Is  not  sufitdent  to  pay  the 
eomplainantfs  debt,  then  the  superior  right 
of  the  complainant  should  come  In,  and  have 
the  wlK^  estate  offered  for  sale,  as  the  most 
advantageous  mode  of  sale  in  order  to  raise 
tbe  complainant's  money.  In  other  words, 
the  pn^Oidtion  was  to  aacoiain  the  share 
€t  the  mortgage  debt  prt^erly  payable  I7 
the  widow,  and  to  sell  the  fee,  snbdect  to  the 
estate  for  Ufe  in  the  widow,  to  pay  the  bal- 
ance, BO  as  to  enable  the  widow  to  protect 
her  Intoest  by  either  paying  the  amount 
due  by  hw.  OS  buying  It  in.  And  the  widow 
(rffiered  to  glre  a  bond,  If  required,  with  se- 
emity,  to  secure  the  raising  of  the  entire 
amount  due  the  complainant,  with  interest 
and  costs  of  suit;  upon  the  two  separate 
sales.  She  also  offered  before  the  master, 
and  at  ^  hearing  of  the  exceptions,  to  pay 
at  4m«  to  cou^Ialnant  the  amount  of  the 
mar^afs^  debt,  with  interest  and  costs,  and 
take  an  assignment  of  the  mortgage  and  de- 
cree; the  decree  being  made  in  accordance 
with  her  insistment  oC  her  rights.  The  mas* 
ter  declined  to  adopt  this  view,  and  report- 
ed %he  amount  due,  and  then,  with  regard 
to  the  other  qnesttons  raised  by  said 
UU  and  answer/'  he  reported  the  condition 
and  slae  of  the  curtilage;  that  the  value  was 
ample  security  tm  the  amount  of  the  com- 
plainant's mortgage,  and  that  the  premises 
are  so  sttnated  that  one-third  thereof  could 
neft  be  set  oflF  without  great  injury  to  the 
Talue  of  th»  rwu^nder,  If  at  all;  and  that, 
am  a  matter  of  law.  in  his  opinion,  the  prem- 
laee  should  be  sold  in  one  parcel  to  raise 
and  pay  the  amonnt  of  the  complalnant^s 
mortgace,  and  free  of  dower.  The  excep- 
ue  to  tUs  *!twWt^ 


Bugene  Sterenson,  for  excqitant.  Henry 
Traphagrai,  for  reqwidettti. 

PITNET,  V,  O.  (after  stating  the  ffeds). 
The  question  of  fact  as  to  the  value  and  sit- 
uation of  the  premises  was  reported  on  the 
master's  posonal  knowledge^  No  erld^e 
was  given  on  the  subject  ct  their  being  so 
situate  that  dower  could  or  could  not  be  as- 
signed, except  that  of  Mrs.  Van  Riper;  and 
her  evidence  was  to  the  ^ect  that  It  was 
practicable  to  assign  dower  to  her.  and  Oils 
evidence  appears  to  have  been  undisputed. 
Her  age,  alst^  was  given.  Tlie  master,  how- 
ever. It  Is  to  be  observed,  does  not  find  that 
It  was  Impracticable  to  assign  dower  t^ 
metes  and  bounds,  but,  hi  eCtect,  that  sudb 
assignment  wotfld  greatly  Injure  the  value  of 
the  remahider  of  ttie  premises.  The  right  of 
the  widow  to  have  her  estate  In  dower  protect- 
ed in  Uie  mode  proposed  by  her  seems  to  be  tn- 
dlqiutaUe.  2  Jones,  Hortg.  |  1067;  Opdyke 
V.  Bartles,  11  N.  X  Bq.  183.  The  widow  Is 
In  possession  of  a  defined  portion  ot  the  prem- 
ises as  dowress,  under  her  right  of  qusx- 
antlnck  Ha  possession  is  a  freehold  'estate. 
It  may  continue  for  her  Ufe,  and  can  be  re- 
duced In  extent  only  by  an  actual  assign- 
ment of  dower.  She  Is  oitltted  to  hare  this 
estate  protected  redesnlng  this  mw^nge. 
As  between  her  and  the  complainant,  sbe  is 
bound  to  pay  the  whole.  As  between  hsx  and 
the  owner  of  the  fee,  the  amount  she  should 
pay  Is  to  be  ai^rtloned  upon  the  basis  of  the 
present  value  of  hor  life  estate.  And,  If  the 
owner  of  the  tee  In  this  case  had  paid  oCT 
this  mortgage,  she  would  be  obUged  to  pay 
an  amount  to  be  ascertained  In  the  same  man- 
ner as  her  share  in  the  proceeds  of  the  sale 
of  the  whole  premises  would  be  ascertained. 
This  mode  of  dealing  with  the  widow's  right 
of  dower  in  such  case  was  adopted  by  Chan- 
cellor Kwt  in  Swalne'  v.  Pwine,  S  JaixttB.  Oh. 
4S2,  at  iuge  483,  and  hi  this  state  by  Oian- 
cdlor  Oreen  In  Ohlswdl  v.  Hmnls.  14  N.  I. 
Eq.  lOL   2  Scrib.  Dower  &a  Ed.)  p.  flD6; 

V.  Mayor,  etc.,  10  Paige,  49;  Foster  v. 
HllUard.  1  Story,  77.  Fed.  Gas.  No.  4,972.  I 
am  unable  to  see  any  reason  why  the  widow 
should  not  be  entitled  to  redeem  this  mmrt- 
gage  for  the  protection  of  her  life  estate  In 
Oie  premises  while  she  Is  In  possesion  ot  a 
specific  portion  under  quarantlnev  and  befbre 
dower  is  assigned  her,  precisely  as  would  a 
grantee  by  the  husband  ot  a  portion  of  the 
mortgaged  pranlses,  subject  to  a  Just  pnvor^ 
tion  of  the  mortgage  debt  In  such  case  the 
practice  is  wdl  settled  Id  New  Jersey  to  adl 
the  property  In  parcels,  If  the  complainant  la 
not  prejudiced  therein.  And  the  right  of 
a  party  owning  a  ^rtion  of  the  mortgaged 
premises  to  stop  a  sale  by  paying  a  prop- 
er share  «f  the  amount  due  Is  well  set- 
tled. SUUman  v.  Btlllman,  21  N.  J.  Eq.  126; 
Hoy  T.  Bramhall.  19  N.  J.  Eq.  568;  Mlckle 
V.  Rambo,  1  N.  J.  Eq.  001;  2  Jcmes.  Mortg. 
11  1063,  1067;  Pearce  v.  Morris  (1870)  6  Ob. 
App.      227  (where  the  subject  Is  fidty  die- 
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cuBsed);  Howard  t.  Harris,  1  Vem.  33; 
Palmes  t.  Danby,  Free.  Gh.  137  <where  It 
was  hdd  tbat  a  dowress  redeeming  bad  a 
rigbt  to  bold  tbe  mortgage  against  the  heir). 
ADd  Me  1  Fow.  Mortg.  *311  et  seq.,  aod 
Dotes;  Saville  t.  Saville*  2  Atk.  463;  How- 
ard T.  Queen's  Trustees,  etc.,  2  Mod.  174; 
Coote,  Mortg.  •517.  •526.  By  strict  rlgbt, 
tbe  complainant  must  not  be  hindered  or  de- 
layed in  bis  foreclosure  by  any  questions 
arising  betveen  the  defendants  out  of  deal- 
ings with  the  premises  subsequent  to  the 
mortgage.  But  this  is  a  right  on  tbe  part 
of  the  complainant  that  Is  seldom  used  in 
this  state  to  prevent  tbe  defendants  from  ap- 
pearing before  tbe  master,  and  having  him 
arrange  tbe  sale  in  parcels,  provided  such  a 
sale  does  not  affect  tbe  value  of  tbe  prem- 
ises in  such  manner  as  to  prevent  their  bring- 
ing enough  to  pay  the  whole  amount  due; 
tbe  time  occupied  In  settling  tbe  rights  of  the 
defendants  Inter  sese  not  usually  causing  such  a 
delay  aa  to  seriously  Interfere  with  tbe  com- 
plainant's rights. 

Strict  practice  requires  that  tbe  conflicting 
rights  of  tbe  several  defendants,  which  arise 
subsequent  to  the  giving  of  the  mortgage, 
should  be  administered  and  settled  upon  cross 
bills;  but  It  has  not  beta  the  practice  In  this 
state  to  drive  parties  to  that  expense,  but  a 
well-settled  practice  has  arisen  of  settling 
such  rights  before  the  master.  At  first  I  was 
inclined  to  think  that  there  should  have  been 
a  cross  bill  in  this  case,  but  the  complainant 
herself  Is  one  of  the  trustees  under  tbe  will 
of  tbe  mortgagor  and  husband  of  tbe  widow, 
and  as  such  Is  the  legal  owner  of  the  prem- 
ises, subject  to  the  dower  right  of  the  widow; 
and  there  is  not  the  least  room  to  suspect 
that  the  rights  of  the  cestui  que  trust  are 
being  prejudiced  for  want  of  her  having  a 
day  In  court  Tbe  result  is  that  the  excep- 
tions must  be  sustained.  The  proportion  of 
tbe  debt  to  be  borne  by  tbe  dowress  and 
devisee,  reepectively,  must  be  ascrartalned  ac- 
cording to  the  life  tables,  and  the  premises 
cold,  subject  to  the  dower,  to  pay  the  amount 
fixed  as  belonging  to.  the  derlsee  to  pay,  and 
the  widow's  right  to  be  sold  to  pay  the  other. 
The  costs  to  be  borne  In  the  same  [nroportion. 
It  will  probably  not  be  necessa^  to  make  a 
reference  In  order  to  make  this  aacertalnrorat. 
Tbe  details  of  the  decree  will  be  settled  iq;>on 
notice. 


(H  H.  J.  &  40 

COOPER  T.  COOPER  et  aL 

ff>mrt  ot  GhanceiT  of  New  Jersey.   Aug.  11, 

1887.) 

WiLU— COKBTRUOnON  Of  DSVISB— LiFS  BSTATH— 

DowEE— Eleotiojt  bt  Widow — KsToppaL. 
1.  Undn  a  devise  of  spedfic  real  property  to 
testator's  executors,  **1q  trust,  for  the  term  of 
one  yenr  (providing  my  wife  Is  stlU  iMug  and 
renuilning  my  widow),  to  hold  the  same,  receive 
all  the  rents,  isanes,  and  profits,  •  •  •  and 
paylnz  all  the  demands  against  said  premises, 
and  the  profits  *  *  *  to  go  into  and  become 
a  part  of  the  residne  of  my  iistate,  and,  at  tbe 
and  ot  the  said  one  ysat  aftei  my  death  ^oy 


wife  still  living  and  remaining  my  widow),  then 
I  order  and  direct  my  said  execntors  *  •  * 
to  torn  tbe  said  premises  over  to  her.  to  have  full 
care  and  charge  of  said  premises,  paying  all 
taxes  and  demarnU  against  said  premises,  during 
the  term  of  her  natural  life,  or  so  long  as  sbs 
remains  my  widow;  she -also  to  receive  all  col- 
lectible l»Lck  rents  due  on  said  premises,  and  at 
the  death  of  my  said  wife,  or  she  again  marry- 
ing," etc.— the  gift  to  the  widow  is  au  estate  for 
life,  operative,  m  the  absence  of  dissent,  to  bar 
her  dower. 

2.  Where  testator,  after  having  devised  a  life 
estate  in  certain  real  property  to  bis  widow, 
specifically  devised  tbe  reudue  tbeteof  "absolute- 
ly and  in  fee,"  the  widow  cannot  have  botti  such 
life  estate  and  dower,  but  most  elect 

8.  A  power  and  direction  to  executors  to  sell 
and  convey,  giving  a  "good  and  sufficient  deed," 
implies  a  conveyance  by  them  free  of  dower, 
so  that  the  widow  would  be  required  to  elect 

4.  The  fact  that  testator,  who  had  diarged  his 
entire  estate  with  an  annuity  for  his  widow, 

Erovided  by  a  codicil  that  bis  daughter  should 
ave  the  proceeds  of  certain  property  free  from 
such  charge,  shows  that  he  did  not  Intend  that 
the  widow  should  have  dower  In  his  estate. 

5.  A  widow  la  not  estopped  to  make  her  election 
to  take  dower.  Instead  of  benefits  under  the  will, 
by  having  accepted  certain  payments  on  account 
of  an  annuity  provided,  and  certain  articles  of 
personalty  bequeathed  to  by  the  will  of  her 
deceased  husband. 

Bill  by  Catherine  U  Cooper  against  William 
J.  Cooper  and  othrav  for  dower.  Heard  on 
pleadings  and  proofs.    Bill  dismissed. 

The  complainant  her  bin  asks  to  be  en- 
dowed of  all  the  real  estate  hereof  ber  hus- 
band, John  Cooper,  late  of  the  coun^  of 
Camden,  died  seised.  He  died  &a  tbe  ISth 
of  April,  1804,  testate  of  a  win  ezeeoted  on 
the  25th  of  October,  1893,  with  a  codldl  ex- 
ecuted on  tbe  21st  of  March.  1894.  His  es- 
tate consisted  of  both  real  and  personal  prop- 
erty, of  the  value  at  nearly  $100,000  each. 
He  left  three  children— two  sons  and  a  dan^ 
ter—by  a  former  marriage,  who  are  the  de- 
fendants herein.  By  the  first  item  of  bis  win 
be  made  the  usual  direction  tor  the  payment 
of  bis  debts.  By  tbe  second  Item  be  gave  to 
his  wife,  the  complainant,  all  hla  honsefaold 
goods,  lumber,  garden  tools,  chickens,  etc.. 
about  his  house  and  i^^mlses  «i  Cottar  street, 
Camden,  being  his  homestead;  also  all  tbe 
idlrerware,  books,  etc.,  that  he  might  own 
at  the  time  of  his  death.  He  also  gave  his 
wife  full  possession  of  bis  Cooper  street  resi- 
dence for  tbe  term  of  one  year  (she  remain- 
ing his  widow)  after  his  death,  ftee  from  any 
taxes  whatever,  acept  water  rents,  which 
she  must  pay,  and  his  executors  to  keep 'the 
taxea  and  necessary  repairs  to  tbe  premises 
paid,  and  beep  It  in  good,  tenantable  condi- 
tion; and  at  the  end  of  one  year  he  directed 
his  executors  to  sell  and  dlqioBe  of  the 
Cooper  street  premises,  "and  give  to  the  pur- 
chaser or  purchasers  tliereof  good  and  soffi- 
dent  deed  or  deeds  In  the  law,  •  •  •  and 
the  proceeds  thereof  to  go  into,  and  become 
a  part  of,  tbe  residue  of  my  estate."  The 
third  dause  is  as  follows;  *1  give  and  be- 
queath to  my  executors  herelnaft«r  named* 
or  the  successor  or  successors  of  them,  my 
three -story  frame  house  and  grounds  situate 
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on  Broadway,  In  the  eald  city  and  county  of 
Camden  and  state  of  New  Jersey,  In  trust  for 
the  term  of  one  year  (providing  my  wife  Is 
still  living  and  remaining  my  widow),  to 
bold  the  same,  receive  all  the  rents,  Issues, 
and  profits  from  the  said  Broadway  premises, 
and  paying  all  the  demands  against  said 
premises,  and  the  profits  from  said  Broadway 
premises,  to  go  Into  and  become  a  part  of 
the  residue  of  my  estate;  and,  at  the  end  of 
the  said  one  year  after  my  death  (my  wife 
still  living  and  remaining  my  widow),  then 
I  order  and  direct  my  said  executors  herein- 
after named,  or  the  successor  or  successora 
of  them,  to  turn  the  said  Broadway  premises 
over  to  her,  to  hare  toll  care  and  charge  of 
the  said  premlaes^  paying  all  taxes  and  de- 
mands against  said  premises  during  the  t^m 
of  her  natural  life,  or  so  long  as  she  remains 
my  widow;  she  also  to  receive  all  collectible 
back  rents  due  on  the  said  premises;  and  at 
the  death  of  my  said  wife,  or  she  again  re- 
marrying," etc.   By  the  fourth  clause  he 
ordered  and  directed  his  executors  to  set 
aside  certain  of  his  securities,  or  other  good, 
paying  Investments,  in  order  to  create  a 
sum  snfi3clent  to  pay  his  wife  the  sum  of 
700  yearly,   payable  semiannually  for  and 
during  the  term  of  her  natural  life,  or  so 
kmg  as  she  remains  hia  widow.   By  the 
eighth  clause  he  gave,  bequeathed,  and  de- 
vised to  his  two  sons,  H.  M.  C.  and  W.  J. 
C,  the  undivided  half  part  of  the  farm  known 
as  the  "Cooperfield  Farm,"  situate  in  Glouces- 
ta-    county,   to   be  divided  between  them 
share  and  share  alike,  "absolutely  and  In 
tee."  By  the  eleventh  paragraph  he  order 
ed  and  directed  his  executors  to  sell  his  three 
bouses  situate  on  North  Nineteenth  street.  In 
the  city  of  Philadelphia,  as  soon  as  practic- 
able, and  give  "good  and  sufficient  deed  or 
deeds  In  the  law  to  the  purchaser  or  pnr- 
ehajsers  thereof,"  and  divide  the  proceeds 
among  his  three  children.    By  the  twelfth 
item  he  gave,  bequeathed,  and  devised  the 
equity  that  he  owned  In  the  premises  hnown 
as  "Sll  North  Front  Street,"  in  the  city  of 
Camden,  to  his  two  sons,  H.  M.  C,  and  W. 
3.  C  "absolutely  and  in  fee."    By  the  thir- 
teenth item  he  gave,  bequeathed,  and  devised 
to  his  son  H.  M.  C,  "absolutely  and  In  fee," 
the   premises   on   Chestnut   street,  above 
Seventh  street,  In  the  city  of  (Camden,  By 
the  fourteenth  clause  he  gave  and  bequeatli- 
■  ed  to  his  daughter,  S.  K.  J.,  the  house  and 
store  situate  at  the  comer  of  Fifth  and 
Stevens  streets,  and  the  house  and  lot  on 
Sycamore  street,  during  the  term  of  her 
natural  life,  and  at  her  death  the  premises  to 
go  to  her  children.    By  the  fifteenth  item, 
usLng  the  same  language,  be  devised  a  farm 
known  as  "Crystal  Run  Farm"  to  his  daugh- 
t9»  S.  K.  J.    By  the  seventeenth  section  be 
gave,  bequeathed,  and  devised  to  his  son  W. 
J,        "alMolutely,"  the  premises  he  owned 
on  Wood  street,  Philadelphia,  Pa.    By  the 
nineteenth  clause  he  gavo  to  bis  executors 
full  power  and  authority  to  sell  and  convert 


into  cash  all  the  rest,  residue,  and  -remalndet 
of  his  estate,  real,  personal,  and  mixed,  "and 
give  good  deed  or  deeds  In  the  law";  and  thf 
proceeds  arising  therefrom  be  ordered  to  be 
divided  into  three  equal  shares  among  his 
three  children,  "first  being  careful  that  there 
Is  a  sufficient  sum  set  aside  In  my  estate  to 
carry  out  the  provisions  In  the  fourth  Item" 
of  bis  wIU.  By  the  twentieth  item  be  de- 
Clares  that  he  wishes  it  distinctly  understood, 
and  orders  and  directs,  "that  all  the  bequests 
In  this,  my  said  will,  is  subject  to  a  bequest 
of  $2,700  per  annum  to  my  wife,  Catherine 
li.  Cooper,  In  the  fourth  Item  of  this,  my 
will,  during  the  term  of  her  natural  life,  or 
BO  long  as  she  remains  my  widow;  and  at 
her  death,  or  she  again  remarrying,  the  afore- 
said bequests  to  be  free  of  the  incumbrance 
made  in  the  fourth  item  ot  this,  my  wUI." 
By  the  last  item  of  hia  will  he  appointed  his 
two  sws  ezecotors,  and  gave  them  poww 
"to  give  good  and  suffident  deed  or  deeds  In 
the  law  for  any  property  they  may  dispose 
of  for  the  best  interests  of  my  estate."  By 
a  codicil  he  revoked  the  devise  contained  in 
the  fourteenth  Item  of  his  wlU,  of  a  house  and 
store  \sx  Camden  to  his  daughter,  S.  K.  J.,  and 
ordered  that  the  executors  named  In  bla  will 
should  sell  the  bouse  and  lot,  and  g^ve  good 
deed  or  deeds  In  law  to  the  purchaser  or  pur- 
chasers thraeof,  and  that  the  purchase  mon- 
ey thereof  is  not  to  be  subject  to  any  legacy 
or  claim  of  his  wife,  Catherine  L.  Cooper. 
Under  the  second  item  of  the  will  the  widow 
remained  In  the  mansion  house,  free  of  rent, 
for  one  year,  and  still  remains  therein.  The 
executors,  however,  Informed  her  that,  If 
she  remained  after  the  expiration'  of  the  year, 
she  would  be  obliged  to  pay  rent  The  first 
six  months'  annuity  was  paid  to  her  In  four  , 
different  payments,  beginning  In  May  and 
ending  In  October,  18&4.  At  the  end  of  the 
first  year  (April  18,  1885),  when  the  second 
six  months'  payment  of  the  annuity  became 
due.  It  was  tendered  to  her,  and  she  declined 
to  accept  It,  and  three  months  later  (July, 
1885),  tbU  bill  was  filed.  The  house  In 
Broadway,  which  the  executors  were  direct- 
ed to  turn  over  to  her,  was  occupied  by  a 
tenant:  and  the  executors  directed  the  ten- 
ant to  pay  the  rents  to  her  that  were  due, 
and  all  that  accrued  after  the  18th  of  April. 
1895.  The  daughter  of  the  tenant  called  on 
the  complainant  for  the  purpose  of  paying  her 
the  rent,  but  she  declined  to  receive  it  She 
did  not  file  any  dissent  under  the  slxtaeuth 
section  of  the  dower  act  The  executors  de- 
livered to  her  all  the  silverware  of  the  testa- 
tor, the  same  being  on  deposit  In  a  safety 
vault 

8.  H.  Grey,  Atty.  Qen..  and  Henry  I.  Bndd. 
Jr.,  for  eomi^nant  Sxmaxd  H.  Cooper,  for 
defendants. 

PITNKY,  V.  0.  (after  stathig  the  facts), 
^'hree  points  are  made  by  the  defendants  in 
opposition  to  this  btU  for  dower:  First  that 
by  the  third  section  of  the  will  a  devise  for 
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life,  or  during  widowhood,  was  made  to  the 
complainant  of  the  Broadway  premises,  which 
ban  her  dower,  under  the  sixtemth  section  of 
the  dower  act,  unless  she  dissented  ther^rom 
within  Biz  months  after  the  probate  of  the 
will,  which  she  has  not  done;  second,  that 
the  claim  of  dower  is  Inconsistent  with  the 
terms  of  the  wlU,  and  will  disturb  the  dispo- 
sition thereby  made,  and  hence  that  the  widow 
Is  put  to  her  election  between  benefits  under 
the  will,  and  her  donrer  at  the  common  law; 
and,  third,  that  she  has  already  made  such  elec- 
tion, by  accepting  bequests  of  personalty  un- 
der the  will,  and  six  months'  payment  of  her 
annuity. 

The  first  question  depends  upon  the  true  con- 
struction of  the  third  clause  of  the  will.  The 
complainant  contends  that  there  Is  no  devise 
to  her  of  any  estate  at  law,  either  for  life  or 
during  widowhood.  In  the  Broadway  premises, 
.but  that  they  are  either  devised  In  trust  to 
the  executors,  and  hence  within  the  rule  In  Van 
Arsdale  v.  Van  Arsdale,  26  N.  J.  Law,  404,  or 
that  the  benefit  tak^  by  the  widow  is  a  mere 
duty  of  care  and  management  of  the  estate, 
for  which  she  Is  to  have  the  net  proceeds  of 
Its  Income.  I  cannot  adopt  this  view.  The 
gift  to  the  executors  Is  expressly  in  trust  for 
the  term  of  one  year,  "to  hold  the  same,  re- 
ceive all  the  rents,  Issues,  and  profits,  and  pay- 
ing an  the  demands  agahist  the  said  premises, 
and  the  profits  to  go  Into,  and  become  a  part  of, 
the  residue"  of  his  estate.  Now,  It  seems  to 
me  that  that  language  limits  the  gift  In  trust 
to  his  executors  for  the  term  of  one  year. 
Then  follows  this  clause:  "At  the  end  of  the 
said  one  year  after  my  death  (my  wife  still 
Uving  and  remaining  my  widow),  then  I  order 
and  direct  my  oald  executors  hereinafter  nam- 
,ed  to  turn  the  said  Broadway  premises  over 
to  her,  to  have  full  care  and  ctiarge  of  said 
premises  during  the  term  of  her  natural  life, 
or  so  long  as  she  remains  my  widow;  she  al- 
so to  receive  all  collectible  bach  rents  due  on 
the  said  premises."  Then  follow  an  order  and 
direction  to  his  executors  to  sell  the  same, 
and  the  proceeds  to  go  Into,  and  become  a  part 
of,  the  residue  of  his  estate.  The  language, 
"to  have  full  care  and  charge  of  said  prem- 
ises," confirms  the  idea  that  the  trust  ceased 
at  the  «td  of  one  year;  and  It  is  to  be  ob- 
served that  a  continuance  of  the  tmst  Is  not 
at  all  necessary  to.  the  power  of  sale.  It  was 
admitted  by  the  counsel  of  complainant  that 
the  result  of  the  bequest  was  to  give  to  the 
wife  the  beneficial  use  of  the  premises,  but  It 
was  earnestly  argued  that  such  provision  did 
liot  result  in  ^ving  her  a  legal  estate.  -  In 
my  opinion,  the  direction  to  his  executors  "to 
turn  the  said  Broadway  premises  over  to  her 
[ills  wife],  to  have  full  care  and  chaise  of 
said  premises,"  etc.,  was,  In  effect,  a  gift  of 
the  premises  to  her  for  life.  It  put  her  In  pos- 
session, and  gave  her  the  right  to  the  posses- 
sion and  use  during  her  natural  life.  And 
s?sh  a  gift,  according  to  all  the  authorities,  is 
an  estate  for  life.  ■  The  fact  that  it  is  limited 
to  her  widowhood  does  not  prevent  It  from  op- 


erating as  a  bar,  In  the  absence  of  dissent 
Such  was  clearly  the  decision  of  Ohanccllor 
Vroom  in  Stark  r.  Hunton,  1  N.  J.  Eq.  216  (a 
leading  case  on  this  topic);  Manners  v.  Man- 
ners, 20  N.  J.'^Law,  142;  Hance  v.  West,  32 
N.  J.  Law,  233;  Morgan  v.  Titus,  8  N.  J.  £q. 
201;  White  V.  White,  18  N.  J.  Law.  202 
(where  the  provision  was,  as  here,  for  life  or 
widowhood);  Thompson  v.  Egbert,  17  N.  J. 
Law,  459;  Thomas  v.  Thomas,  17  N.  J.  Eq. 
356;  WoostCT  V.  Cooper,  53  N.  J.  Eq.  682,  33 
Atl.  1060;  Kearney  v.  Kearney,  17  N.  J.  Eq. 
59.  I  have  no  doubt  that  the  complainant 
can  maintain  ejectment  for  the  premises  In 
question.  TUs  result  ia,  ot  conn^  fatal  to  the 
complainant's  claim. 

2.  I  think,  also,— though  it  may  not  be  nec- 
essary to  express  any  opinion  upon  It,— that  the 
second  point  must  be  resolved  against  ttie  com- 
plainant, and  that.  If  I  am  wrong  In  my  first 
position,  she  should  be  put  to  her  election  be- 
tween benefits  under  the  will  and  her  claim 
for  dowCT,  and  that  she  cannot  have  both,  on 
the  plain  ground  that  the  assertion  of  her  rl^ht 
of  dower  will  Interfere  and  be  Inconsistent 
with  the  disposition  the  testator  has  made  of 
his  property.  Ttie  testator.  In  point  of  fact, 
disposed  of  all  hla  real  estate,  most  of  It  by 
specific  devisee,  and  where  there  was  no  spe- 
cific devise  he  disposed  of  It  1^  the  direction 
and  power  of  sale  in  his  disposition  of  the 
residue  of  his  estate;  and  in  every  Instance  It 
Is  plain,  where  there  Is  a  direct,  specific  de- 
vise, that  the  testator  Intraided  that  the  dev- 
isee should  take  an  absolute  and  full  estate. 
He  uses  the  word  "absolute"  In  two  or  three 
cases.  By  the  term  "absolute"  I  think  he  In- 
tended  a  full  and  complete  estate.  Then,  whm 
be  directs  a  sale,  he  directs  his  executors  to 
give  "good  and  sufficient  deeds."  Now,  I 
think  that  that  language  the  testetor  in- 
tended to  direct  bis  executors  to  give  good  and 
sufficient  title.  The  will  was  not  prepared  by 
a  skilled  draftsman,  and,  In  common  parlance, 
to  give  a  "good  and  sufficient  deed"  means  to 
give  a  good  and  sufficient  title,  and  I  think 
that  was  the  force  of  the  language  here  used. 
Some  of  the  older  English  cases,  and  perhaps 
a  few  In  this  country,  have  held  tliat  a  dhw* 
tlon  to  executors  to  sell  and  convey  reel  es- 
tate did  not  necessarily  Indicate  that  they 
were  to  sell  free  and  clear  of  the  dower  of  the 
widow.  But  the  modem  decisions,  which.  In 
my  Judgment,  are  more  In  accordance  with 
common  sense,  tend  to  hold  that  a  power  and 
direction  to  sell  and  convey  necessarily  In- 
dudes  the  idea  of  conveyhig  the  tide  free  and 
clear  of  dower.  Except  sales  of  real  eetete  by 
the  sheriff  on  common-law  Judgments,  the 
cases  where  a  sale  of  real  estete  Is  ntade  by  a 
husband  without  his  wife  Joining  him  are  very 
rare  Indeed.  Ordinary  purchasers  will  not  ac- 
cept a  title  with  an  outstanding  Inchoate  dow- 
er upon  It,— much  less,  cme  that  has  dower 
fastened  up<m  It  by  the  death  of  the  husband. 
Such  a  titie  is  not  marketable,  In  the  ordinary 
sense  of  that  word.  On  this  subject  I  refer  to 
the  cases  already  cited,  and  to  Oolgate  t.  Col- 
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gate,  28  N.  J.  Eq.  372,  and  the  casea  tnere 
ctted;  to  Stewart  v.  Stewart,  81  N.  J.  B3q.  899; 
Norrls  v.  Clark,  10  N.  J.  Eq.  51;  Griggs  T. 
Veghte,  47  N.  J.  Eq.  179,  19  Atl.  807.  The 
provision  In  the  codicil  that  his  daughter  shall 
have  the  proceeds  of  the  sale  of  a  certain  hooae 
free  from  any  legacy  or  claim  of  the  widow  Is 
made  to  except  this  bequest  from  the  effect  of 
the  general  charge  In  Qie  widow's  favor  fonnd 
In  the  twentieth  Item.  This  provision  In  the 
twMitleth  Item  covers  Us  whole  estate,  and,  of 
ttsdf,  shows  that  the  teetator  did  not  Intend 
that  his  widow  shonld  have  any  other  claim 
upon  It.  The  proofs  show  that  the  provision  by 
the  will  Is  much  larger  than  would  be  her  right 
as  dowress,  so  that  It  Is  not  probable  that  she 
would  choose  the  latter. 

On  the  third  qnestlon  sobmltted,  laying  «at 
of  view  the  failnre  to  file  her  dissent.  I  do  not 
think  the  widow  has  made  any  such  election  as 
will  prevent  her  from  making  her  election  to 
lake  dower.  Instead  of  beoeflts  under  the  will. 
I  wOI  adTlae  tiiat  the  trill  be  dismissed,  with 
costs. 


K  N.  J.  B.  S7PI 

BIBEL  et  al.  v.  YON  FELL  et  aL 

(Court  of  CbanceiT  of  New  Jeney.    JtUy  80, 
1897.)  ■ 

Vbbdor  and  PtTHCHAaBR— Friod  bt  Uisbbprb- 
sBKTATiox  —  RBBciaaioy  op  Contract — 

RATiriCATIOK  RT  CoNOOOT— LaOHXS. 

1.  Where  veodfes  purchased  In  reliance  on  Uib 
readora'  representation  that  the  house  in  qaestioQ 
was  "a  perfectly  new  house,"  or  was  "as  good 
as  new,'  when  It  was  in  fact  an  old  boildliuc  in 
part,  which  had  been  pat  in  repair  if  the  vendors, 
aad  some  of  flie  floor  beams  and  weatherboards 
of  which  were  rotten,  the  transaction  may  be 
resdnded  at  law,  if  such  misrepresentation  was 
made  with  knowledge  of  Its  falsity. 

2.  Such  contract  may  be  rescinded  in  eqniCrt 
thon^  snch  misrepresentation  was  famocentv 
made. 

3:  Complainants  purchased  certain  real  estate, 
pajring  part  cash,  assDmiog  the  payment  of  an 
exirting  mortgage,  and  securing  the  remainder 
of  the  price  by  a  mortgage  to  the  vendors,  and 
about  9^  years  thereafter  brought  suit  to  resdiid 
such  safe  on  the  ground  that  the  house  had  been 
represented  to  be  "a  perfectly  new  house.  In 
abaohitely  good  .condition,"  but  was  in  fact  "an 
old  building,  and  had  been  put  in  repair  and  fixed 
Bp  for  the  purpose  of  selling  it  as  a  new  build- 
ing." Though  they  knew  of  the  falsity  of  such 
in«esentatious  within  two  months  after  such 
pnrchaae,  complainants  paid  otF  their  mortgage 
to  the  vendors  before  it  was  due.  and  also  re- 
paired the  property  on  divers  occasions,  and  col- 
lected the  rents.  The  honse  was  origmally  one 
stoiT  hif^  and  defendants  had  raised  It  and 
pat  another  story  under  it.  They  denied  having 
represented  It  as  a  new  house,  and  claimed  that 
dtey  explained  to  complainants  what  had  been 
done,  and  told  them  merely  that  It  was  "as  good 
IB  Dpw."  It  was  not  clearly  proved  that  the 
repairs  made  were  necessitated  by  fttnlty  con- 
stniflion,  except  the  replacing  of  some  of  flie  old 
floor  beams  and  woatberboarda,  which  were  found 
to  be  rotten,  with  new  onm.  Held,  that  com- 
plainants had  rati6ed  such  purchase. 

Bill  by  Mary  Eibel  and  another  against  Au- 
gnste  Von  Fell  and  others  to  rescind  a  sale  of 
real  estate.    Bill  dismissed. 

Warren  Dixon,  for  complainants,  George 
C.  McEwan,  for  defendants. 


STEVENS,  V.  0.  On  October  6,  1892,  Aa- 
gnste  Von  Fell  and  her  husband,  the  defend- 
ants, sold  and  conveyed' to  Mary  and  Jacob 
Elbel,  the  complainants,  a  house  and  lot  in 
Griffith  street,  Jersey  City,  for  $3,500.  Of  the 
consideration,  $1,000  was  paid  in  cash  at  or 
before  the  delivery  of  the  deed,  $2,000  was  rep- 
resulted  by  a  mortgage  then  on  the  property, 
payment  of  which  was  assumed  by  the  ven- 
dees, and  the  balance  ($500)  by  a  mortgage  giv- 
en by  the  vendees  to  the  vendors.  In  March, 
1806,  the  complainants  commenced  this  suit  to 
rescind  the  sale,  the  bill  alleging  that  it  was 
represented  to  complainants  at  the  time  they 
purchased  that  the  honse  was  "a  perfectly  new 
honse,  In  absolutely  good  condition,"  and  that 
they  afterwards  learned  that  It  was  "an  old 
building,  and  bad  been  put  In  repairs  and  fixed 
up  for  the  purpose  of  selling  it  as  a  new  build- 
ing." The  bill  does  not  show  when  complain- 
ants first  became  aware  of  the  falsity  of  the 
representation,  but  at  the  trial  It  was  admit- 
ted that  they  knew  of  It  within  two  months 
after  the  sale.  Notwithstanding  this  knowl- 
edge, they  paid  to  the  defendants,  in  install- 
ments, before  the  money  was  due,  the  whole 
of  the  principal  and  Uitereet  secured  by  the 
$500  mortgage,  and  in  addition  they  repaired 
the  property  and  collected  the  rents.  They  did 
not  offer  to  reconvey  until  over  three  years  aft- 
er they  had  knowledge  of  the  fact.  It  was 
admitted  that  the  house,  as  originally  built, 
was  one  story  high,  and  that  Mr.  Von  Fell,  aft- 
er he  became  the  owner,  raised  it  and  put  an- 
other story  under  it  At  the  trial  he  denied 
having  represented  It  as  a  new  house.  He  said 
that  he  fully  explained  to  complainants  what 
be  had  done,  and  that  he  told  them  merely  that 
It  was  "as  good  as  new."  The  evidence  show- 
ed that  after  complalnanto  took  possession  they 
were  obliged,  on  different  occasions,  to  make 
repairs.  About  a  year  after  the  purchase  it 
was  found  necessary  to  replace  some  of  the 
old  floor  beams  and  weatherboards,  which 
were  found  to  be  rottoi,  vrith  new  ones.  The 
carpenter  work  cost  $38.  and  there  was  some 
pahiting,  the  cost  of  which  does  not  deflolt^ 
appear.  With  this  exception,  it  is  not  clearly 
proved  that  the  repairs  were  necessitated  by 
faulty  construction.  The  plaintiffs  now  ask 
that  the  transaction  be  rescinded. 

The  rule  of  equity  applicable  to  this  subject 
is  well  settled.  So  far  as  applicable  to  the 
facts  of  this  case,  it  may  be  stated  thus:  A 
court  of  equity  will  rescind  a  transaction  en- 
tered Into  upon  the  faith  of  a  material  rep- 
resentatloQ,  false  In  fact.  If  the  person  to 
whom  it  was  made  relied  upon  it,  and  In  conse- 
quence suffered  Injury.  There  is  this  distinc- 
tion between  the  rule  of  equity  and  the  rule  of 
law:  At  law,  moral  fraud  must  be  shown 
to  have  been  present  In  the  misrepresentation. 
Oowley  V.  Smyth,  46  N.  J.  Law,  382.  In  eq- 
uity, the  plaintiff  may  succeed,  although  the 
misrepresentation  was  innocent  Arkwright 
V.  Newbold,  17  Ch.  Dlv.  320;  Bedgrave  v, 
Hurd.  20  Oh.  Dlv.  1.  Under  these  rules.  If  the 
representation  was  aa  the  plaintiffs  claim  It 
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was,  viz.  that  the  bonae  was  a  new  house,  tbey 
would,  supposing  there  was  no  obstacle  aris- 
ing out  of  their  own  conduct,  be  entitled  to 
succeed  both  at  law  and  in  equity;  because  the 
statement  must  have  been  false,  to  the  knowl- 
edge of  the  defendant  making  it.  If  the  rep- 
resentation was  as  defendants  claim  it  was, 
viz.  that  the  bouse  was  as  good  as  new,  th^  I 
think  that  the  plalnUfb  would  attll  be  entitled 
to  succeed  In  equity,  because  the  assertion,  in 
this  form,  was  false  in  fact,  even  If  we  as- 
sume that  defendant,  who  seems  to  have  per- 
sonally soperiatended  the  work  of  reconstruc- 
tion, did  not  know  that  the  building  contained 
the  rotten  timbers.  It  Is  true  that  It  was  the 
assertion  of  an  opinion,  but,  as  It  seems  to  roe, 
It  was  the  assertion  of  an  opinion  which  con- 
tained within  It  the  ass^on  of  a  fact,  viz. 
that  the  materials  tised  in  rebuilding  were  not 
rotten.  Opinions  of  this  kind  may  afford 
ground  for  an  action.  Smith  v.  Corporation, 
28  Ch.  DlT.  15.  Although  the  cost  of  repla- 
cing this  rotten  material  did  not  probably  ex- 
ceed, If  It  amounted  to,  $100, 1  cannot  say  that 
the  defect  was  trivial.  Had  the  real  condi- 
tion of  the  building  been  known  to  the  com- 
plainants, I  doubt  very  mudi  whether  they 
would  have  purchased  for  the  price  agreed 
upon. 

There  is,  however,  an  objection  to  the  com- 
plainants' recovery  which  seems  to  be  Insuper- 
able. They  both  admit  that,  within  two 
months  after  they  purchased,  tbey  knew  the 
house  was  not  a  new  bouse.  They  say  that 
they  were  almost  Immediately  obliged  to  re- 
pair, because  of  the  condition  In  which  th^ 
found  it  They  had  the  rotten  timbers  re- 
placed about  a  year  after  they  bought  Not- 
withstanding this,  tbey  continued  to  pay  the 
Interest  on  both  mortgages,  and  to  pay  the 
prtnclpal  of  one  of  them.  Tbey  continued, 
moreover,  to  lease  the  dlfFerent  fioors  of  the 
property  to  tenants,  to  collect  the  rents,  and 
In  all  respects  to  deal  with  the  property  as 
their  own.  They  kept  on  doing  this  for  nearly 
three  years  and  a  half  after  they  first  discov- 
ered, as  they  say,  the  falsity  of  the  represen- 
tation, and  for  nearly  two  years  and  a  half 
After  they  bad  replaced  the  rotten  timbers.  I 
tUnk  that  by  this  conduct  and  these  acts  they 
ratified  the  transaction.  Pom.  Eq.  Jur.  S  dl6. 
It  Is  said  that  the  payments  of  principal  and 
Interest  on  the  $500  mortgage  were  made  Ig- 
norantly,  and  und^  an  apprehension  that  If 
not  promptly  made,  the  mortgagees  would  fore- 
close, and  thus  forfeit  their  Interest.  But  It 
appears  that  the  payments  of  principal  were 
made  before  they  were  due,  and  no  reasonable 
explanation  is  given  of  those  other  acts,  Indi- 
cating an  Intention  to  aCBrm,  to  which  I  have 
alluded.  The  true  explanation  of  their  con- 
duct appears  to  be  found  in  the  fact— not  se- 
riously controverted  at  the  trial— that  the  prop- 
erty was  really  worth  about  what  complain- 
ants paid  for  it;  that  It  for  the  greater  part 
of  the  time,  rented  well,  and  yielded  a  fair  re- 
turn for  the  money  Invested;  and  that  not  im- 
til  raits  fell  did  complainants  sertoody  enter- 


tain the  Idea  of  questioning  the  transaction. 
Says  Mr.  Justice  Depue  in  Williamson  v.  Ball- 
road  Co.,  29  N.  J.  Eq.  320:  "The  vendor  may 
rescind  the  contract  of  sale  and  reclaim  the 
property,  until,  witb  a  knowledge  of  the  fraud, 
he  elects  to  ratify  and  confirm  the  sale.  •  *  * 
Delay  In  exerclsli^  the  power  of  resdsdon  Is 
evidence  of  an  election  to  treat  the  sale  as 
valid,  of  more  or  lees  weight  according  to  the 
circumstances  of  the  case,  but  of  itself  does 
not  operate  as  an  estoppel  unless  in  the  mean- 
time superior  rights  of  third  persons  have  In- 
tervened." In  that  case  the  vendor,  the  car 
company,  got  nothing  of  value  in  return  for 
the  cars  which  it  delivered,  and  did  no  acts  In 
re8i)ect  of  the  worthless  bonds  which  It  receiv- 
ed in  payment  Indicating  an  Intention  to  ratify 
the  sale  after  it  became  aware  ol  the  fraud. 
In  the  case  in  hand  the  vendees,  long  after  tbey 
discovered  the  facts,  continued  to  treat  and 
deal,  with  the  property  as  their  own.  Both 
their  acts,  and  their  delay  In  exercising  the 
power  of  rescission,  seem  to  me  to  be  strong 
evidence  of  an  election  to  treat  the  sale  as 
valid.  I  come  to  this  conclusion  the  more  read- 
ily because.  If  the  plaintiffs'  contention  be  well 
founded,  th^  may  sdU  resort  to  an  action  of 
deceit,  In  which  they  will  recover  an  exact  equiv- 
alent for  the  injury  which  tbey  claim  to  have 
suffered  at  the  hands  of  the  defendants.  The 
Justice  of  this  case  after  so  much  delay  will  be 
far  better  subserved  by  such  a  lecoveiy  than 
1^  aresdaston. 


(6B  N.  J.  B.  m) 

DALY  V.  NEW  YORK  &.  Q.  L.  RY.  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey,    Aug.  21, 
1887.) 

MOBTSMBB— ASSIOHHBltT— ReCORDIKO — FrIOBITT 
OP  LiBHS — AITKR-ACQQIBKD  PrOPBRTT. 

1.  The  transfer  of  a  bond  and  mortgage  be- 
longing to  an  estate,  when  made,  in  porsnknce 
of  an  order  of  court  by  the  executor  removed  by 
the  court  to  a  new  executor  appointed  In  his 
place,  is  snfScient  to  convey  the  equitable  title 
thereto,  although  the  transfer  was  a  mere  de- 
livery, without  formal  assigDment 

2.  A  mortpige  on  land  fffven  by  the  purchaser 
to  aecare  the  j^ce  conveys  a  legal  title,  superiw 
to  the  fntereet  acquired  through  prevlotu  mort- 
gages given  by  the  porchaser,  and  covering  after- 
acquired  property. 

3.  ThiB  superiority  Is  not  lost  by  ne^ect  to  re- 
cord the  purautse-mon^  mortgage,  for  the  stat- 
ute requiring  recording  U  for  the  protection  of 
Bsbaequent  mortgagees  only. 

Ftnreclosure  salt  by  Eugene  F.  Daly  against 
the  New  York  A  Greenwood  Lake  Railway 
Company  and  othets.  Heard  on  pleadings 
and  pro<tfs.   Decree  for  cranplainant 

The  object  of  the  biQ  is  to  foreclose  a  mort- 
gage on  land,  given  by  Hairy  G.  Spaulding  to 
John  Sands  Howell,  dated  June  IT,  1872,  to 
secure  the  sum  of  $4,650  in  four  years,  and 
further  secured  by  the  bond  of  the  mort- 
gagor. The  complainant  claims  to  be  the 
assignee  of  this  bond  and  mortgage.  They 
were  given  as  part  of  the  consideration  money 
of  the  conveyance  by  Howell,  the  mortgagee, 
and  others,  to  Sl>auldlng,  of  the  tract  covered 
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by  the  mortgage,  containing  10.25  acres  of 
land,  situate  at  Secaucus,  in  Hudson  county. 
By  deed  of  tlie  same  date  (June  17,  1872), 
Spanldlng  conveyed  .004  of  an  acre,  part  of 
tlie  premises,  to  tbe  Montclair  Railway  Com- 
pany. This  was  a  narrow  strip,  upon  wliich 
It  was  proposed  to  build,  and  upon  whicb  a 
sectloD  of  tlie  railway  of  that  company  was 
afterwards  bnilt  The  deed  to  Spaulding 
was  acknowledged  by  a  part  of  the  grantors  on 
tbe  17tb  of  June,  another  part  on  the  19th, 
and  by  another  part  on  the  21st  of  June,  1872. 
Tbe  mortgage  was  acknowledged  by  Spauld- 
Ing  on  tbe  2bih  of  June,  and  the  deed  for 
tbe  strip  to  the  railway  was  acknowledged 
on  the  same  day.  l^e  two  deeds  were  rec- 
orded on  tbe  2d  of  July,  1872.  The  mortga^re 
from  Spanlding  to  HoMrell,  sought  to  be  fore- 
closed, was  not  recorded  until  the  lOtb  of 
July,— eight  days  after  the  record  of  the 
deed  from  Spanlding  to  tbe  railway  company. 
Spanlding  was  one  of  the  directors  of  tbe 
railway  company,  was  its  superintendent  and 
purchasing  agent,  and  In  the  purchase  acted 
entirely  as  the  agent  and  trustee  of  tbe  rail- 
way company.  He  held  the  title  to  the  nine 
acres  and  a  fraction  of  the  whole  tract  not 
conveyed  to  the  railway  company  In  trust 
for  It  The  whole  transaction  was  carried 
Ibrougb  with  the  full  knowledge  and  consent, 
previously  obtained,  of  all  tbe  officers  of  tbe 
railway  company,  so  that  tbe  railway  com- 
pany bad  full  and  complete  notice  of  the 
mortgage  to  Howell  for  part  of  tbe  considera- 
tion money.  At  the  time  of  this  transaction 
tbe  railway  was  under  a  flrst  mortgage  to 
Marcus  L.  Ward  and  Abram  S.  Hewitt,  as 
trustee  for  certain  bondholders.  That  mort- 
gage was  dated  tbe  1st  of  September,  1870, 
and  recorded  on  tbe  2d  of  September,  1870, 
in  tbe  book  of  deeds  for  Hudson  county. 
The  description  of  tbe  premises  covered  by 
it  la  as  follows:  "All  and  singular,  the 
line  of  railway  known  and  to  be  known  as 
tbe  'Montclair  Railway,'  as  the  same  is  being 
and  shall  be  constructed  from  the  line  of  the 
state  of  New  York,  at  or  near  Greenwood  Lake, 
to  the  Hudson  river,  also  tbe  branches  thereof, 
*  *  *  including  all  tbe  railways,  ways,  rights 
of  way,  and  depot  grounds,  or  other  lands,  aQ 
tracks,  bridges,  viaducts,  cnlverts,  fences,  and 
other  structures,"  etc,  •  •  and  all  real 
and  personal  property  held  or  acquired,  or 
hereafter  to  be  held  or  acquired,  by  the  said 
company,  Its  successors  or  assigns,  for  nse 
la  connection  witb  the  aforesaid  railway 
and  branches  of  the  party  of  tbe  first  part, 
or  with  any  part  tb«eof,  or  with  tbe  busi- 
ness of  tbe  same,  *  •  *  and  also  all  fran- 
chises connected  witb  or  relating  to  the  afore- 
said railway  and  branches,  or  to  tbe  con- 
struction, maintenance,  or  use  of  tbe  same." 
A  second  mortgage  was  given  by  tbe  rail- 
way company  to  Bfr.  Hewitt  alone,  as  trustee, 
using  tbe  same  description  of  the  premises 
as  above  set  out,  on  tbe  Ist  of  November, 
1871,  and  recorded  on  tbe  15tb  of  January, 
487!^  to  secure  another  Issue  of  bonds.  The 


second  mortgage  was  dtdy  fwedosed,  and 
the  property  purchased  by  and  conveyed  to 
Mr.  Hewitt,  as  trustee,  by  master's  deed  dst- 
ed  January  7,  1875.  The  first  mortgage 
was  duly  foreclosed  and  conveyed  by  mas- 
ter's deed  to  Marcus  L.  Ward  and  Abram  S. 
Hewitt,  trustees,  September  27,  1875.  Ward 
and  Hewitt  conveyed,  by  deed  dated  Novem- 
ber 20,  1876,  to  the  Montclair  &  Greenwood 
Lake  Railway  Company,  a  new  organization; 
and  tbis  second  railway  company  mortgaged 
to  George  Walker  and  Amzi  Dodd,  trustees, 
by  deed  ot  trust  dated  December  1,  1875,  all 
Its  lands  and  property  of  every  kind.  This 
mortgage  was  foreclosed,  and  tbe  property 
purchased  by  and  conveyed  to  Abram  S. 
Hewitt,  Cyrus  W.  Field,  and  John  B.  Da- 
mont  by  master's  deed  dated  October  6,  1878, 
and  Hewitt,  Field,  and  Dumont  conveyed 
by  deed  dated  November  6,  1878,  to  tbe  New 
York  &  Greenwood  Lake  Railway  Company, 
the  defendant  bereln.  Neither  Howell  nor 
bis  personal  representatives  were  made  par- 
ties to  elth«:  of  these  foreclosure  proceedings. 
Receivers  were  also  appoiuted  of  this  rail- 
way company  after  the  conveyance  of 
Spaulding  to  It,  and  before  the  first  fore- 
closure, and  they  also  conveyed  to  Hewitt 
as  trustee,  but  their  conveyance  did  not  cover 
any  land  In  Hudson  county;  and  counsel  for 
the  railway  company  relied  entirely  upon 
the  mortgages  of  1870  and  1871.  The  prin- 
cipal question  is  whether  the  foreclosure  of 
the  mortgages  of  1870  and  1871  had  the  ef- 
fect of  divesting  the  lien  of  the  complainant's 
mortgage  upon  the  strip  of  .001  acre  consti- 
tuting a  part  of  the  railroad  bed.  Anoth«* 
question  was  raised  as  to  the  standing  of  the 
complainant  Daly,  In  this  court  HoweU,  tbe 
mortgagee,  died  not  long  after  tbe  giving  of 
this  mortgage,  leaving  a  will,  which  was 
offered  and  admitted  to  probate  In  the  city 
of  New  York  on  the  28tb  of  January,  1873. 
Letters  testamentary  were  issued  by  tbe 
surrogate  of  New  York  City  to  Henry  K. 
Van  Siclen  and  William  Joyce,  executors 
named  therein,  both  of  the  state  of  New 
York,  Subsequently,  In  1879,  proceedings 
were  bad  to  remove  both  these  executors, 
with  the  result  that  both  executors  were  re- 
moved by  decree  of  tbe  surrogate  dated  Octo- 
ber 13,  1870,  and  their  letters  testamentary 
were  superseded.  Subsequently  as  order 
was  made  In  the  supreme  court  of  the  city 
and  state  of  New  York  on  tbe  17tb  of  Octo- 
ber, 1879,  appointing  Edward  C.  Sheehy  trus- 
tee under  tbe  will  of  HoweU,  in  tbe  place 
and  stead  of  Van  Siclen  and  Joyce;  and  it 
was  ordered  that  tipon  service  of  a  copy  of 
tbe  order  upon  Van  Siclen  and  Joyce,  they 
should  pay  over,  assign,  transfer,  and  de- 
liver to  Sheehy  all  tbe  money,  securities,  as- 
sets, and  property  of  every  kind  and  descrip- 
tion In  their  hands  or  possession  belonging 
to  the  estate  of  Howell.  Under  that  order, 
demand  was  made  by  Sheehy  upon  Van  Sic- 
len and  Joyce  for  the  assets  of  the  HoweU 
estate,  and,  as  a  part  of  these  assets,  Van 
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Slclen  and  Joyce  handed  to  Sheehy  the  bond 
and  mortcage  bere  In  qnestton,  bat  did  not 
execute  any  formal  assignment  of  It  Sheeby 
then  duly  assigned  0ie  miwtgage  to  the  com- 
plainant, Daly. 

Joseph  Anderson,  for  complainant.  Cort- 
landt  Parker,  Jr.,  for  defendant  New  York 
&  O.  L.  By.  Co. 

PITNET,  Y.  a  (after  stating  tbe  facts). 
The  first  qaestion  is  as  to  whether  the  com- 
plainant has  standing  in  equity  as  the  own- 
er of  this  bond  and  mortgage.  There  can  be 
no  doubt  that  the  interest  In  and  control  of 
them  by  the  original  executors  of  the  mort- 
gagee were  divested  and  ended  by  the  de- 
cree of  the  surrogate  of  New  York  supersed- 
ing them.  And  It  is  equally  clear  that  Mr. 
Sfaeefay,  the  new  trustee,  was  entitled  to  the 
possession  and  control  and  vested  with  the 
equitable  Interest  in  them  in  trust  for  the 
beneficiaries  under  the  will,  by  the  decree  of 
the  New  York  supreme  court  And  It  seems 
to  be  well  settled  at  this  day  in  New  Jersey 
—In  fact  familiar  and  common  learning— 
that  a  mere  delivery  of  a  bond  and  mort- 
gage, with  Intention  to  pass  the  title,  upon 
a  proper  consideration,  will  vest  the  equita- 
ble Interest  Id  tbe  person  to  whom  It  is  so 
delivered.  This  is  tbe  substance  of  the  rul- 
ing by  Mr.  Justice  Drake,  speaking  for  the 
supreme  court  In  the  case  of  Hutchlngs  v. 
Low,  13  N.  J.  Law,  246;  and  In  the  same 
direction  Is  what  was  said  by  Master  Wil- 
son in  Canal  Co.  v.  Fisher.  9  N.  J.  Eq.  667, 
at  page  686.  The  same  doctrine  was  de- 
clared Chancellor  Bunyon  In  Kamena  v. 
Huelblg,  23  N.  J.  Eq.  78,  at  page  80.  where 
be  says,  "This  assignment  was  In  writing, 
but  bad  It  been  by  the  mere  handing  over 
of  tbe  bond  and  mortgage,  It  would  have 
been  sufficient"  And  Master  Weart  in  Oal- 
way  V.  Pollerton,  17  N.  J.  Bq.  389,  at  page 
394,  states  the  same  doctrine,  citing  anthor- 
Itles  from  New  York  and  elsewhere.  Chan- 
cellor Bunyon  reiterates  It  In  Harris  v.  Cook, 
28  N.  J.  Eq.  345,  and  again  In  Denton  v. 
Cole,  30  N.  J.  Eq.  244,  citing  with  approval 
Galway  v.  Fullerton,  supra.  It  has  always 
been  held  that  a  mortgage  will.  In  equl^, 
follow  the  debt  which  It  was  given  to  se- 
cure, wherever  that  debt  is  well  assigned  or 
transferred,  without  any  formal  assignment 
of  the  mortgage.  Green  v.  Hart  1  Johns. 
580,  on  appeal  from  the  chancellor.  1  think 
tbe  equitable  title  of  the  complainant  in  the 
bond  and  mortgage  here  In  question  Is  fully 
established. 

The  next  question  Is  as  to  whether  or  not 
tbe  present  railway  company's  claim  of  title 
under  mortgages  prior  in  date  to  that  of  the 
complainant  gives  It  the  better  standing  In 
this  court  It  Is  to  be  observed  that  at  the 
time  the  two  mortgages  under  which  the 
railway  company  clalois,  to  wit  In  1870  and 
1871,  were  executed  and  recorded,  the  title 
Id  this  land  bad  not  been  vested  In  the  rail- 
way company,  and  it  must  dalm  under  tbe 


desalption  of  land  **ttaereaffcra'  to  be  ac- 
quired." There  can  be  no  doubt  that  under 
that  daose  a  title  In  equity,  of  greater  or 
less  vatu^  waa  made  to  tbe  pnrdiaslng  tnu- 
tees,  and  by  them  to  tbe  present  defendant 
corporation,  of  this  aftra^acqnired  inx>pert7. 
The  question  is  whether  the  railway  com- 
pany took  it  free  and  <dear  of  the  inenm- 
brance  of  compl^nanfa  mortgage.  That  the 
mortgagor,  the  original  Montclair  Railway 
Company,  took  the  prcverty  with  fun  notice 
of  complainant's  mortgage,  there  can  be  no 
doubt  As  between  complainant  and  the 
first  railway  company,  the  complainant's 
right  Is  Indisputable.  Notwithstanding  that 
the  first  railway  company  bad  notice  of  the 
complainant's  mortgage,  it  was  competent 
for  it  under  our  recording  acts,  to  give  a 
title  to  the  premises  free  and  clear  of  com- 
plainant's mortgage.  As  to  that  portion  of 
It  (.904  of  an  acre)  which  was  actually  con- 
veyed by  Spauldlng  to  the  railway  company 
by  deed  recorded  prior  to  the  recording  of 
complainant's  mortgage,  no  conveyance  was 
made  by  that  railway  company  subsequent  to 
the  making  of  complainant's  mortgage.  Such 
conveyance  was  made  by  mortgages  prior  to 
the  date  of  tbe  complainant's  mortgage. 
Now,  the  language  of  the  recording  act  then 
and  still  In  force,  which  applies  to  the  pres- 
ent case.  Is  as  follows:  "Every  deed  of 
mortgage,"  etc.,  "which  shall  have  been 
made  and  executed  after  tbe  first  day  of 
January,  1821,  or  shall  hereafter  be  made 
and  executed,  shall  be  void  and  of  no  effect 
against  a  snbsequent  judgment  creditor,  or 
bona  fide  purchaser  or  mortgagee  for  a  val- 
uable consideration,  not  having  notice  there- 
of, unless  such  mortgage  shall  be  acknowl- 
edged and  proved  according  to  law,"  etc., 
"and  recorded  or  lodged  for  that  purpose 
with  the  clerk  of  the  county,"  etc.  It  thus 
appears  that  the  recording  act  operates  en- 
tirely in  favor  of  subsequent  mortgagees  and 
bona  fide  purchasers.  Tbe  case  abundantly 
shows  that  the  mortgages  under  which  the 
defendants  claim  were  given  before  the  rail- 
road was  built  and'  presumably  before  all 
of  the  money  was  advanced  upon  the  bonds 
secured  by  those  mortgages.  The  case  does 
not  show  how  much,  If  any,  money  was  so 
advanced  prior  to  the  conveyance  Spauld- 
lng to  the  railway  company,  but  it  may  be 
presumed  that  some  of  tbe  bonds  were  ne- 
gotiated prior  to  that  time. 

Counsel  for  complainant  contended  with  much 
ingenuity  and  strength  that  his  mortgage  must 
be  a  subsisting  lien,  for  the  simple  reason  that 
the  prior  mortgages  were  not  within  tbe  terms 
of  the  recording  act  and  that  there  were  no 
conveyances  by  the  railway  company,  grantee 
of  Spauldlng.  after  the  conveyance  to  It  and 
so  there  was  not  and  could  not  be,  any  person 
occupying  the  [)ositlon,  as  against  bim,  of  a 
bona  fide  purchaser  for  value  without  notice. 
But,  Without  relying  upon  that  point  alone,  I 
think  that  according  to  tbe  first  principles  of 
joBtlce  88  administered  In  a  oonrt  of  equity^ 
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tbe  conqilaiaBnt'B  mortgage  mxmt  be  accorded 
priority  OTor  the  Hewitt  mortgages.  The  gen- 
«nl  rule  seems  to  be  that  the  holder  at  a  mort- 
C*se,  who  claims  by  its  terms  that  It  Is  a  Ilea 
vfim  after-acquired  ^n^rty,  takes  such  proi>- 
erty  subject  to  all  liens  upon  It  between  the  par- 
ties. This  was  distinctly  decided  by  the  su- 
preme court  of  the  United  States  in  the  case  of 
U.  a  T.  New  Orleans  4  O.  B.  Co.,  12  Wall.  362, 
where  Ur.  Justice  Bradley,  speaking  for  the 
court,  QMS  this  language:  "This,  we  apprehend, 
Is  an  nroneous  view  of  the  doctrine  by  which 
after-acquired  property  Is  made  to  serve  the 
uses  of  a  mortgage.  That  doctrine  is  Intended 
to  'suhserre  the  purposes  of  Justice,  and  not  In- 
justice. Such  an  application  of  it  as  Is  sought 
ly  the  appellants  would  often  result  In  gross  In- 
JoBtlce.  A  mortgage  Intended  to  cover  after- 
•cqnlred  pn^ferty  can  only  attach  Itself  to  such 
jwperty  In  tbe  condition  In  which  it  comes  Into 
tbe  mortgagor's  hands.  If  that  property  Is  al- 
ready subject  to  mortgages  or  other  liens,  the 
general  mortgage  does  not  displace  them, 
Aongh  they  may  be  junior  to  it  in  point  of  ttm& 
It  only  attaches  to  such  Interest  as  the  mortga- 
gor acqnlred;  and.  If  he  purchase  property  and 
glre  n  mortgage  for  tbe  purchase  money,  the 
deed  which  lie  receives  and  tbe  mortgage  which 
he  fiTCB  are  regarded  as  one  transaction,  and 
BO  general  lien  Impending  over  him,  whether 
In  tiie  shape  of  a  general  mortgage  or  judgment 
or  noognteance,  can  displace  such  mortgage 
for  pnrchaae  money.  And  in  such  cases  a  fail* 
vre  to  recABter  tbe  mortgage  toe  purchase  mon> 
«7  makes  no  dlCTerence.  It  does  not  come 
wttUn  tbe  reason  of  tbe  registry  laws.  These 
laws  are  Intended  for  tbe  protection  of  snbse- 
qnen^  not  prior,  porcbasm  and  creditors.'* 
Tlie  doctrine  <tf  this  case  was  adopted  and  ap- 
plied by  tbe  court  of  erroiB  and  appeals  In  Wll- 
Bamson  t.  Railroad  Co.,  3$  N.  3.  Bq.  811.  at 
pag«  31T,  wliqe  tbe  caw  last  dted  was  t^ted 
•wtXh  apssoval  BoUi  of  these  cases  I  Ae&a  to 
be  In  point  Tn  tlie  case  In  12  Wallace  tbe 
faOroad  company  had  made  a  mortgage  vriilch 
covered  an  the  company's  property  of  every 
kind,  wStfa  a  stipulation  to  include  aD  foture- 
aoqfitfred  property,  and  had  pmrdused  a  lot  of' 
rolBng  atodc  sobseqaent  to  tbe  date  of  tiie  mort- 
gage and  gfren  badi  a  consideration  mortgage 
tor  It  to  tbe  vendor,  whldi  had  not  been  record- 
ed, and  tbe  fact  of  Its  exlstoiee  was  unknown 
to  ttie  bcmdholdera  onder  the  lint  mortgage. 
In  deciding  It,  Mr.  Justice  Bradley  cans  atten- 
tion to  the  distinction  between  that  case  and 
BaOrosd  Ooi  v.  Oowdrey,  11  Waa  459,  much 
rdled  upon  by  defendant's  counsel  in  this  cause. 
Xb  l^rauamaon  t.  SidlRiaa  Go.,  lands  came  to 
a  caDway  company,  wUeb  were  subject  to  a 
macbanlc's  lien  vrtdch  had  not  yet  l>een  filed  or 
leeoided,  ao  that  the  title  of  .the  mmtgagees 
Intervened  between  the  time  when  the  oecur- 
raieea  out  of  whidi  tbe  mechanic's  lien  arose 
took  place  and  tbe  time  that  tbe  ilen  Itsdf  was 
Aled  and  perfected;  and  It  was  held  that  the 
mnrhanlc'a  Hen  prevailed  over  the  mortgage. 
The  legal  tWe  to  Uwse  pronlses  has  never  been 
dealt  wlfli,  and  nenr  passed  to  the  present  rail- 


way company.  It  Is  familiar  learning^  found  In 
all  the  cases,  that  a  mt^tgage  upoa  after-ac- 
quired property  cannot  rise  higher  than  a  con- 
tract to  convey  the  title  to  that  property  when 
acquired;  and  a  suit  for  Its  enforcemoit  Is,  In 
effect,  a  suit  for  the  stifle  performance  of  a 
contract.  Hoh-oyd  v.  Marshall,  10  H.  L.  Cas. 
191;  Pennock  v.  Coe,  23  How.  117;  Smlthurst 
V.  Edmonds,  14  N.  J.  Eq.  403,  which  Is  the 
leading  case  in  New  Jersey  on  that  subject,  and 
has  been  followed  in  numerous  cases  since,  In- 
cluding Williamson  v.  Railroad  Co.,  supra. 
The  titles  then,  of  the  raOway  company  In  this 
case  Is  purely  an  equitable  one.  The  title  of 
the  complainant  herein  Is  a  legal  title.  It  was 
an  actual  reconveyance  of  the  property  to  Mr. 
Howell.  That  legal  title  was  not  disturbed  by 
the  prior  record  of  the  conveyance  by  Spauld- 
ing  to  the  Montdalr  Railway  Company,  be- 
cause Its  officers  had  notice  of  It,  and  that  com- 
pany was  really  Itself  the  mortgagor,  bdug  In 
equity  a  purchaser  from  Howell  and  his  co- 
grantors.  Graves  r.  Gontant,  31  N.  J.  Eq.  763. 
Howdl.  then,  not  only  held  toe  legal  title;  but 
bis  equity  was  prior  to  potot  of  time  to  that  of 
the  railway  company,  and.  on  plain  principles, 
must  prevalL  I  will  advise  a  decree  accord- 
ingly. 

(»  N.  J.  B.  «M) 

PATTBEIBO  «t  al.  V.  LEWI9  PATTBEfiG 
,  &  BROS. 

(Ooort  of  GbaDcoy  of  New  Jersey.  Aug.  1^ 

1887.) 

Glaus  ik  Ikbolvbnot  —  Noriaa  to  Pbbsbki  — 
RiOBTs  oi  Sboubbd  Bondholders. 

1.  Certain  secured  bonahoIderB  of  an  Insolvent 
corporatioQ  were  not  notified  by  mall,  with  the 
other  creditors,  of  the  time  Ihnited  for  the  ad- 
mission of  claims  against  the '  corporation,  al- 
though the  order  of  limitation  was  published. 
The  time  expired,  and  the  bondholders  fomid 
their  security  Insufflcient  to  pay  them  in  fall. ' 
and  applied  to  be  admitted  as  creditors  for  the 
balance.  Apidlcants  bad  paid  value  for  their 
bonds.  Sad,  that  the  application  should  be 
granted. 

2.  They  were  also  entitled  to  a  preferential 
dividend  to  put  them  on  eqoallty  with  the  othw 
creditors,  who  had  ali-eady  received  a  dividend 
on  their  claims. 

8.  A  creditor  of  an  iuBolvent  corporation,  who 
holds  as  collateral  secured  bonds  of  the  corpora- 
tion, the  security  for  which  is  iuBuffldent  to  pay 
In  full  dtber  the  bonds  or  the  debt,  cannot  be  ad- 
mitted as  a  creditor  for  tbe  balance  due  on  the 
bonds  as  well  as  for  the  d^it. 

Bill  by  Lewis  Pattberg  and  otiwn  agalnit 
I«wls  I^ttberg  &  Bros.,  a  cwporatlon.  In 
which  a  receiver  was  appointed.  On  ep[dlea- 
tion  of  Obarles  Pf^  and  Looiaa  Ansdn  to 
be  admitted  as'  creditors  of  the  corpontkiL 
Granted. 

WllUam  a.  GorUn.  tor  ap^icants.  Joae^ 

A.  UcOreery,  for  respondent. 

PITNBY.  T.  O.  Tbe  situation  of  tlw  af- 
fairs of  tbe  corpomtiott  is,  Mefly,  as  foUows: 
A  receiver  was  appototed  by  this  oomt,  and  it 
waa  dechired  Insolvent,  on  the  Slst  di^  of  De* 
oember,  1804.  Tbe  assets  consisted  to  part  of 
personal  prc^Mtty  consisting  of  merchandise, 
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mAcMatary,  and  flxtnres,  and  accounts  and 
bni8  receivable,  and  In  part  of  real  estate  sub- 
ject to  a  mortgage  of  f75,000.  The  personal 
property  was  sold,  and  the  accounts  and  bills 
receivable  collected,  and  produced  a  consider- 
able sum  of  money,  part  of  which  has  been 
distributed  among  the  creditors  who  presented 
their  claims  within  the  time  limited  by  the  or- 
der. A  considerable  sum  of  money  atlU  re- 
mains to  be  divided.  The  usual  rule  limiting 
creditors  was  made  and  published,  and  has 
long  since  expired.  Charles  Pfeiff  and  Louisa 
Austin  now  apply  to  be  admitted  as  creditors. 
The  mortgage  of  $75,000  on  the  real  estate 
was  given  to  trustees  to  secure  75  $1,000 
bonds.  Thirty  of  these  are  held  by  the  appli- 
cant Charles  PfellT,  20  by  the  applicant  Louisa 
Austin,  and  25  are  held  by  George  Borgfeldt 
&  Co.,  a  corporation,  as  collateral  to  a  claim 
against  the  Insolvent  corporation  for  58,000 
and  odd  dollars,  which  latter  it  has  duly 
proven  and  received  a  dividend  upon.  No 
sworn  dalm  was  presented  on  any  of  these 
bonds  to  the  receiver,  but  their  existence  and 
ownership  were  known,  and  the  receiver  early 
applied  for  an  order  to  pay  the  Interest  due 
on  those  held  by  Pfeiff  and  Austin  out  of 
funds  in  his  bands.  This  was  done  either  on 
the  supposition  that  the  mortgaged  property 
was  worth  more  than  the  amount  of  the  bonds, 
or  because  the  receiver  was  using  the  mort- 
gaged property— a  factory— In  finishing  goods 
and  closing  up  the  business.  Subsequently 
the  real  estate  was  sold,  by  an  order  of  this 
court,  free  of  the  mortgage,  and  produced  only 
alwut  $11,000,  which  was  distributed  among 
the  bondholders,  and  of  course  fell  far  short 
of  paying  their  debt.  Pfeiff  and  Austin  now 
apply  to  be  admitted  as  creditors  for  the  bal- 
ance due  upon  their  bonds.  This  application 
is  opposed  by  Borgfeldt  &  Co.,  which  is  the 
principal  creditor  of  the  corporation,  on  the 
ground  that  the  claim  was  not  presented  with- 
in the  time  limited  by  the  order  of  the  court. 
With  regard  to  this  part  of  the  case,  I  find, 
annexed  to  the  affidavit  of  the  service  of  the 
order  limiting  creditors  by  mailing,  a  list  of 
the  creditors  to  whom  It  was  mailed;  and 
Pfeiff  and  Austin  are  not  among  them,  al- 
though their  names  are  on  the  list  of  credit- 
ors to  whom  the  order  to  show  cause  why 
the  temporary  receiver  should  not  be  made 
permanent  was  mailed.  This  affidavit  was 
made  on  January  21,  1895,  and  the  order  lim- 
iting (redltora  was  made  January  28,  1895. 
Why  the  names  of  Pfeiff  and  Austin  as  cred- 
itors were  dropped  from  the*  earlier  list  does 
not  appear,  unless  It  was  by  reason  of  the  sup- 
position that  the  mortgaged  property  was  suffi- 
cient to  pay  their  bonds.  Suffice  It  to  say  that 
their  names  are  not  on  tjie  list  of  creditors  to 
whom  notice  of  the  rule  limiting  creditors  waa 
sent,  and  th^y  both  swear  that  tbey  received 
no  notice  and  had  no  knowledge  of  such  an 
order  being  made.  It  is  well  known  tliat,  al- 
though these  orders  In  these  Insolvent  corpora- 
tion cases  are  published  In  the  newspapers, 
little  or  no  reliance  la  had  upon  that  publica- 


tion, but  the  court  Is  particular  to  see  to  It 
that  they  are  all  mailed  to  the  creditors  of  tb* 
corporation,  so  far  as  they  can  be  ascertained, 
and  reliance  Is  had  principally  upon  the  mail- 
ing of  the  noUces.  The  general  rule  Is  that 
failure  to  make  application  within  the  time 
limited  by  the  order,  In  these  cases  of  Insol- 
vent corporations,  is  not  conclusive  against 
creditors.  This  was  so  held  distinctly  by 
Chancellor  Green  in  Grlnnell  v.  Insurance  Co.. 
le  N.  J.  Eq.  283.  He  there  declared  that  those 
creditors  who  do  present  within  the  time  do 
not  thereby  obtain  a  vested  right  to  a  certain 
dividend,  to  the  exclusion  of  others.  In  fact, 
this  court  had  no  power,  except  by  implication, 
previous  to  the  corporation  revision  takins 
effect  July  4,  1896,  to  make  any  order  abso- 
lutely barring  creditors.  In  that  case  the  ap- 
plicant was  circumstanced  somewhat  as  are 
these  applicants.  He  was  an  officer  of  the 
Insolvent  corporation,  held  a  bond  and  mort- 
age as  security  for  certain  moneys  which  he- 
advanced  for  it,  and  supposed  that  It  was 
sufficient  to  pay  him;  but  a  foreclosure  re- 
sulted In  a  deflclency,  and  it  was  for  this  de- 
ficiency that  he  asked  to  be  admitted  as  A 
creditor  after  the  time  limited.  The  funda- 
mental equity  at  the  bottom  of  the  chancel- 
lor's decIslMi  was  that  equality  Is  equity. 
Applying  that  doctrine  here,  I  think  the  ap- 
plicants should  be  admitted. 

It  Is  further  claimed  that  they  should  be- 
admitted  upon  the  same  basis  as  the  creditors 
already  admitted,  and  have  a  preferential  div- 
idend but  of  the  assets  in  hand,  to  such  an 
extent  as  will  put  them  on  an  equality  with 
the  other  creditors,  provided  there  is  enough 
for  that  purpose.  I  think,  considering  that 
no  notice  was  mailed  to  them,  and  that  they 
are  not  guilty  of  any  laches  whatever,  that 
tlVey  are  so  entitled,  as  the  logical  result  of 
the'  equitable  principle  just  stated.  There  Is 
no  dispute  but  that  their  bonds  represent  a 
real  Indebtedness  of  the  company, 

Borgfeldt  &  Co.  also  presents  a  claim  to  be 
admitted  as  a  creditor  on  the  25  bonds  of  $1,000 
each  which  It  received  from  the  company  di- 
rectly, and  holds  as  collateral  to  its  claim, 
provided  Pfeiff  and  Austin  are  admitted. 
Boi^eldt  &  Co.  has  already  had  a  share  of  the 
proceeds  of  the  sale  of  the  real  estate.  But, 
beyond  a  share  In  the  proceeds  of  the  sale  of 
the  mortgaged  prraulses,  I  think  that  It  can- 
not be  admitted  as  a  creditor  by  reason  of  Its 
holding  these  bonds  as  collateral.  To  do  so 
would  be  to  Increase  the  debts  of  the  Insol- 
vent corporation  beyond  what  they  actually 
are.  The  only  effect  of  giving  Bor^teldt  & 
Co.  the  bonds  as  collateral  to  Its  debt  was  b> 
give  it  a  specific  lien  to  that  extent  upon  the 
real  estate.  In  common  with  the  other  holders 
of  the  bonds  secured  by  the  trust  mortgage, 
and  It  must  be  content  with  the  proceeds  of 
that  lien.  So  £ar  as  regards  the  personal  ob- 
ligation of  the  corporation,  the  bonds  In  ques- 
tion had  no  validity,  and  their  delivery  to  Borg- 
feldt &  Co.  did  not  Increase  the  indebtedness 
of  the  Insolv^t  corporation.    The  attempt  by 
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a  debtor  to  Increase,  In  caBe  of  Insolvency,  the 
security  of  his  creditor,  by  giving  him  his  own 
persona]  obligation  as  collateral.  Is  simply  ab- 
surd. The  case  cited  by  the  counsd  of  Borg- 
feldt  &  Ca  In  siqtport  of  his  application,  viz. 
Duncomb  t.  Ballroad  Co.,  81  N.  Y.  190,  Is 
dearly  distlngalsbable.  There  a  party,  upon 
loaning  $81,000  to  the  railroad,  received  $810,- 
000  of  tbelr  mortgage  bonds  as  collateral,  and 
the  question  was  whether  he  should  have  a 
dividend  In  the  proceeds  of  the  sate  of  the 
mortgaged  premises  upon  the  whole  snm  of 
$810^000,  or  whether  he  should  have  It  only 
on  the  smn  of  $81,000;  and  It  was  held  that 
he  was  entitled  to  a  dividend  upon  the  whole 
$810,000,  provided  the  dividend  did  not  exceed 
the  whole  amount  of  the  actual  debt  The 
distinction  between  Oiat  ease  and  this  Is  ap- 
parent at  once.  There  the  question  was  as 
to  a  share  In  a  particular  fund,  and  not  In  the 
general  estate,  and  It  Is  to  be  observed  that 
the  claimant  was  not  allowed  a  dividend  upon 
both  the  $810,000  of  bonds  and  the  $81,000  of 
actual  debt  Here  Borgfeldt  &  Co.  claims  a 
dividend  upon  both  out  of  the  general  fund. 
Tlie  case  dted  Is  an  authority  against  their 
claim,  rather  than  for  It  I  will  advise  an 
ordn  In  acowdance  with  ttuse  vtows. 


(C  M.  H.  M) 

HATDOOK  V.  SALVAaB. 

(Snprane  Court  of  New  HamiwIUre.  CanrolL 
March  16,  1894.) 

Araui. — SDrriciBHOT  op  Bvu>a80i-<-Tim  roa 
Objbctioh. 

In  an  action  to  try  title  to  land,  the  objection 
that  the  title  under  whidi  plaintiff  dalnu  la  not 
svlBdently  ivoved  by  evidence  cannot  be  first 
argea  jm  exceptions. 

Exceptions  foun  Carroll  county. 

Writ  of  entry  by  John  3.  Haydock  against 
John  Salvage.  Case  reserved  upon  excep- 
tloiw  defendant  to  verdict  tat  plaintiff. 
Exceptions  overruled. 

Facts  found  by  the  court:  "By  a  mort- 
gage deed  dated  June  28,  1885,  containing 
fnO  covenants  of  warranty,  James  Brown 
conveyed  to  Alfred  Davis  the  dnnanded  prem- 
ises, to  secure  the  payment  ot  a  promissory 
note  of  the  same  dato  for  nine  hundred 
doUan^  rigned  by  Brown^  and  payable  to  Da- 
vis or  order  In  two  years  from  date,  with  in- 
terest sanlanmiany.  May  16,  1889,  Davis 
assigned  to  Sarah  Whlttler,  and  Febniary  18, 
lao,  Sarah  Whlttler  assigned  to  the  plaintiff, 
laid  mortgage  deed,  the  real  estate  therein 
oonTcyed,  and  the  note  and  dalm  thereby  se- 
cured,* 1^  deeds  duly  executed.  The  note  is 
also  Indorsed  by  Davis,  without  recotu^ 
There  vras  no  direct  evidence  that  the  signa- 
ture of  the  Indorsement  was  made  tjiy  Davis, 
but  It  Is  found  to  be  his  from  its  resemblance 
to  the  signature  upon  the  assignment,  which 
was  proved  an  attesting  vrltness  to  be  his. 
It  did  not  appear  when  the  Indorsemmt  was 
made.    The  asBignments  puipwt  to  be  In  ooo- 


Bid^ration  of  V>ne  dollar  and  other  valuable 
considerations,'  It  did  not  appear  what  con- 
sideration, If  any,  was  In  fact  givM  for  either 
of  them.  The  note,  mortgage,  and  assign- 
ments were  produced  by  the  plaintiff.  Au- 
gust 14, 1891,  the  plaintiff,  with  two  witnesses, 
entered  the  dwelling  house  on  the  demanded 
premises,  and  declared  that  he  tools  posses- 
sion of  the  premises  for  condition  broken,  and 
for  the  purpose  of  foreclosing  the  right  of 
James  Brown  and  all  fia|mtng  under  him  to  re- 
deem the  premises  from  said  mortgage.  He 
and  the  witnesses  made  affidavits  concerning 
the  entry,  which  were  published,  three  weeks, 
successively.  In  the  Carroll  County  Pioneer,— 
the  last  publication  being  S^tember  4,  1891, 
—and,  together  with  an  affidavit  showing  such 
publication,  were  recorded  in  the  Carroll  coun- 
ty registry  of  deeds  March  1,  1892.  The  pro- 
ceedings were  In  accordance  with  the  provi- 
sions of  the  statutes  for  the  foreclosure  of  a 
mortgage,  by  peaceable  entry.  A  special  tax 
was  assessed  by  order  of  the  court  up<Mi  the 
premises,  as  nonresident  property.  In  the  year 
1888.  The  collector  of  taxes  sold  the  prem- 
ises to  the  defendant  for  tbls  tax  at  a  public 
auction  hdd  July  12,  1889,  and  conveyed  the 
same,  by  a  collector's  deed  In  the  usiud  form, 
July  17,  1800.  The  number  of  acres  in  tlfe 
premisea  is  not  stated  In  the  assessment,  or  tu 
the  list  of  taxes  committed  to  the  collects,  oe 
in  any  of  his  proceedings  Cor  the  sale.  Tbe 
tax  was  for  this  reason  void,  and  the  defend- 
ant did  not  acquire  a  valid  title  to  the  prem- 
ises by  the  collector's  deed.  Weeks  r.  Wald- 
ron,  64  N.  H.  149,  6  AtL  660.  The  defendant 
also  put  in  evidence  a  quitclaim  deed  of  the 
demanded  premises  from  Alonzo  NlckersMi 
and  wife  to  him,  dated  March  1, 1892.  No  ti- 
tle or  possession  was  siiown  In  Nlckerson  or 
bis  wife.  In  June,  1891,  John  H.  Moore  en- 
tered into  possession  of  the  premises  as  tenant 
of  the  defendant,  and  was  In  possession  when 
the  plalntlfTs  entry  above  mentioned  was 
made.  The  plaintiff  on  the  day  of  his  entry 
gave  Moore  notice  to  quit,  which  Moore  accord- 
ingly did  In  six  or  seven  days  after.  In  the 
meantime  he  acknowledged  the  plaintlfTs  en- 
try and  possession,  but  did  not  otherwise  be- 
come his  tenant  The  night  before  Moore 
left  the  premises  the  defendant  moved  in,  and 
has  remained  in  possession  ever  since.  The 
defendant  put  In  evidence,  subject  to  the  plain- 
tiff's  exception,  an  office  copy  of  a  quitclaim 
deed,  dated  August  29, 1889,  from  Sarah  Whit- 
tle: and  husband  to  William  S.  Stubbs,  of  all 
her  right,  title,  and  interest  In  the  donanded 
prraulses.  The  defendant  claimed  that  the 
plaintiff  was  estopped  by  the  covenants  of  this 
deed  from  asserting  title  under  his  mortgage. 
The  defendant  did  not  show  any  title  under 
this  deed.  The  court  holds  there  is  no  estop- 
pel. The  foregt^ng  states  all  the  title  and 
possession  shown  at  the  trial  by  the  parties 
and  those  nnder  whom  they  dalm.  The  orig* 
Inal  deeds  and  affidavits  above  referred  to,  or 
office  copies  of  them,  may  be  treated  as  parts 
of  the  findings.   Upon  the  foregoing  facts.  It  la 
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found  that  the  defendant  did  disseise  the 
plaintiff  In  manner,  and  form  &s  the  plaintiff 
has  declared  against  the  defendant,  and  that 
the  plaintiff  Is  entitled  to  Judgment  for  pos- 
session of  the  demanded  premises.  .The  plain- 
tiff rested  after  he  had  proved  the  note,  mort- 
gage, and  assignments.  The  defendant  moTeil 
for  a  nonsalt.  Motion  denied.  Defendant 
excepted. 

"The  defendant  moved  to  set  aside  the  ver- 
dict, and  for  Judgment  In  his  favor,  for  the  fol- 
lowing reasons:  (1)  The  defendant  excepts  to 
the  ruling  upon  the  facts  found  ttiat  James 
Brown  conveyed  to  Alfred  Davis  the  demand- 
ed premises  by  a  valid  mortgage  title  to  secure 
the  payment  of  the  promissory  note  described. 
(2)  The  defendant  excepts  to  the  ruling  upon 
the  facts  found  tliat  valid  assignments  were  le- 
gally proved  as  stated  from  Alfred  Davis  to 
Sarah  Whlttler.  and  from  Sarah  Whittler  to 
the  plaintiff.  (3)  The  defendant  excepts  to 
the  ntllng  upon  the  t&cta  found  that  as  mat- 
ter of  law  It  was  legally  proved  by  competent 
evidence  that  the  signature  of  Alfred  Davis 
upon  the  back  of  the  mortgage  note  was  writ- 
ten by  him.  (4)  The  defendant  excepts  to  the 
holdings  upon  the  facts  found  that  he  disseised 
the  plaintiff  as  claimed,  and  that  the  plaintiff 
is  entitled  to  Judgment  for  possession  of  the 
demanded  premises,  because  It  did  not  appear 
that  the  alleged  indorsement  of  said  mortgage 
note  by  Mr.  Davis  was  made  at  the  time  of 
the  said  assignments,  and  before  the  com- 
mencement of  the  plaintiff's  action,  and  be- 
cause DO  consideration  for  the  said  assignments 
and  note  was  in  fact  proved,  and  no  perfect- 
ed transfer  or  delivery  of  said  assignments  and 
note  was  shown  by  said  Alfred  Davis  to  said 
Sarah  Whittler,  the  plaintiff's  assignor,  nor 
from  said  Sarah  Whittler  to  the  plaintiff,  up- 
on the  facts  stated,  and  competent  facts  do 
not  warrant  the  conclusion  that  the  plaintiff 
owned  said  note.  (5)  The  defendant  excepts 
to  the  ruling  that  the  foreclosure  proceedings 
stated  were  In  accordance  with  the  provisions 
of  the  statutes  for  foreclosure  of  a  mortgage 
by  peaceable  enbry.  (6)  The  defendant  ei- 
cepts  to  the  ruling  that  tlie  plaintiff  took  or 
acquired  In  any  way  any  lawful  possession  or 
title  of  the  said  premises,  as  matter  of  law, 
under  said  mortgage  from  Brown  to  Davis. 
(7)  The  defendant  excepts  to  the  ruling  that 
the  deed  of  the  demanded  premises  from  Sarah 
Whittler  to  William  S.  Stubbs,  under  date  ot 
August  29,  18S9,  did  not  estop  her,  and  the 
plaintiff,  claiming  under  her  assignment, 
from  asserting  title  to  the  said  premises 
throng  said  mortgage.  (8)  The  dtfendant 
excepts  to  the  rulings  that  the  special  tax  as- 
sessed npon  the  premises  in  the  year  1888  by 
order  of  the  supreme  court  was  Told,  and  that 
the  dtfendant  did  not  acquire  .a  valid  title  to 
the  premises  by  the  collector'a  deed  of  the 
same,  for  the  reason  stated.  (0)  Because  the 
miklon  for  a  nonsalt  waa  denied.  (10)  The 
defendant  excepts  to  the  mlii^  that  it  waa 
legally  proved  by  competent  evidence  that  the 
plaintiff  owned  said  note.** 


J.  C.  L.  Wood,  for  plalntur.  1.  H.  Hobba, 

for  defendant. 

BLODGBTT,  J.  The  objection  in  the  de- 
fendant's brief  to  want  of  evidence  of  Brown's 
title,  not  having  been  taken  at  the  trial,  when 
it  might  liave  been  obviated  by  proof,  comes 
too  late,  and  cannot  now  be  considered.  Bald- 
win V.  Wentworth  (March,  1803)  86  AtL  365. 
As  to  the  numerous  other  exceptions  taken  at 
the  trial,  nothing  can  be  profitably  said,  ex- 
cept that  they  are  gnnrndleaa.  ^cepttons 
overmled. 

CHASE,  J.«  did  not  sit  The  otiiert  coQCurred. 


(es  N.  H.  im 

WHBBLBE  V,  TOWN  OP  ALTON. 
(Supreme  Oourt  of  New  Hampshire.  Bdknap. 

July  31,  1896.) 
Towns— LiABiLiTr  fob  Tbachbr's  Waocs— 'Town 

AHD  SOBOOL  BOABtl— RsSFBOnVB  COX- 

TROL  or  Funds. 

1.  As  towns  are  not  liable  (or  the  board  or  wa- 
ges ot  district  school  teachers,  they  are  not  made 
liable  therefor  by  a  vote  of  the  town  to  raise  the 
money  for  that  purpose. 

2.  The  right  to  appropriate  to  specific  uses  all 
moneys  raised  by  a  town  for  school  porposeB  i» 
by  statute  vested  exduuvely  in  the  school  board. 

Assumpsit  by  Darwbi  B.  Wheels-  agalnat  the 
town  of  Alton.  Judgment  for  defendant. 

In  1888  the  plaintiff  was  one  of  the  school 
board  of  the  school  district  of  Alton,  cotermi- 
nous with  the  limits  of  the  town  of  Alton.  He 
examined  the  teacher,  gave  her  a  certificate  of 
qualification,  employed  her  to  teach  the  school, 
furnished  her  with  board  during  the  school 
term,  and  paid  her  for  her  services.  She  was 
not  examined  by  eith^  of  the  other  tw<i  mem- 
bers  ot  the  school  board,  and  had  no  certif- 
icate of  examination  from  either  of  them.  In 
a  suit  brought  by  the  plaintiff  agahist  the 
school  district  upon  the  same  cause  of  action. 
Judgment  was  rendered  in  1891  for  the  de- 
fendants. 60  N.  U.  540.  23  AU.  89.  At  the 
annual  district  meeting  in  1894,  upon  a  proper 
article  In  the  warrant,  the  school  district  voted 
to  pay  the  plaintiff  the  amount  he  paid  the 
teacher.  At  the  annual  town  meeting  In  1895 
the  town,  upon  a  sufllclent  artide  in  Qie  war- 
rant, voted  to  raise  money  to  iwy  the  plalntUTa 
bill,  "as  pv  TOte  of  the  adiool  ffiatrict  last 
qiring" 

3.  Byan,  Jr.,  for  plaintiff.   Cogswell  ft  Black-  ' 
atone  and  Jd.  A.  ft  a  B.  Hlbbardt  Cor  defend- 
ants. 

OABPBNTSB,  O.  J.  In  bla  snit  agalnat 
the  district  the  plaintiff  failed  because  school  . 
districts  are  not  VaSHe  for  wages  paid  or  fcur 
board  fumi^ed  to  teacliaia.  Wheeler  t.  School 
DIst,  66  N.  H.  540.  23  AtL  89.  This  action  la 
against  the  town,  which,  titongli  coterminous- 
with  the  school  district.  Is  a  distinct  and  sep- 
arate organization.  Sargent  t.  School  IMst., 
63  N.  H.  528,  2  AtL  641.  The  plaintiff  does 
not  claim  that  bis  action  can  be  maintained 
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oBlBM  the  defendontB,  the  town  of  Alton,  are 
made  liable  Iqr  vlrtae  of  their  vote  In  1036  to 
ntoe  money  to  pay  the  plalntifTs  demand.  A 
tDwn  camnt  1^  Tote  make  IttcU  llaUe  to  an 
action  on  a  demand  which  It  Is  neltha*  equlta- 
hly  nor  legally  bonnd  to  satisfy.  Bowles  t. 
Landaff.  S»  N.  H.  1«4;  Cole  t.  Bedford,  97 
Haaa.  826;  note;  Veihge  r.  Goldiester,  S3  Com 
587.  All  mon^  ralaed  by  a  town  for  scho(d 
poTitoauB  must  be  paid  ovear  to  tlie  school  board, 
who  are  alme  responsible,  under  a  heavy  pen- 
alty, for  ita  lawful  expenditure.  Fub.  St  c. 
88,  H  1-4,  7.  Towns  bave  no  power  to  require 
that  money  raised  by  them  for  schools  shall 
be  applied  to  any  special  purpose.  The  ap- 
propriation of  the  seboot  mon^  rests  exdn- 
HTdy  with  the  school  board.  Id.  c.  88,  H  2. 7, 
12;  Id.  c  90,  I  12;  10.  c.  92,  H  1-14.  Tbe 
ntmost  effect  that  can  be  given  to  the  vote  of 
the  defendants  In  1885  Is  to  antiiorlse  tiie  ae- 
lectmen  to  assess,  collect;  and  pay  over  to  the 
Kftool  board.  In  addition  to  the  amount  re- 
qnlred  "by  law,  a  sum  equal  to  the  amount  paid 
br  tbe  ^alntlg  to  the  teacher.  Jndgmmt  for 
the  defendahtB. 


PABaONS,  J., 
curved. 


did  not  alt.  The  others  con- 


FOLSOM  T.  CONCORD  &  M.  B.  K. 

(9iqitenie  Ooart  of  Mew  Hampshire.  Bocking- 
bam.    July  81,  1806.) 

OoKTBiBOToyr  NaaLiOBROB— PROViNOK  or  JimT<~ 
BviDtxos— Opihioks. 

1.  Intestate  was  driving  west  on  a  street  ron- 
ning  almost  paraUel  to  a  railroad  track,  and  final- 
It  crossing  it  at  an  atnite  angle.  The  portion  of 
die  street  available  for  driving  was  narrow,  by 
naaon  of  snow  banks,  so  that  tnminK  aroni^ 
would  have  been  difficult  The  horae  was  some- 
what afraid  of  moving  trains,  especiaHv  when 
they  came  abreast  of  nim,  and  espedally  also 
when  tbcy  annoached  trMu  the  rear.  Wtam  In- 
leslate  was  100  w  120  feet  from  tiw  cnssbs  he 
became  aware  of  a  train  about  600  feet  from  the 
crossinK,  also  movlne  west,  at  the  rate  of  30  or 
35  mOes  an  boor.  He  whipped  up  his  horse,  and 
had  almost  deared  the  crouriog  when  the  back 
of  his  dei|^  was  atnuk  by  the  train,  and  he  re- 
eeived  fatal  Injuries.  Bda,  that  the  qaestion  of 
contributory  negligence  was  for  the  Jnry. 

2.  The  evidence  hitroduced  as  to  the  liability 
"*  the  hone  to  take  fri^t  imder  the  drcumstan- 
•vs  was  material  on  the  questitn  of  contributory 
negligence. 

3.  There  was  no  flagman  at  the  crossing,  and 
the  train  jnooeeded  with  undiminished  sped  after 
the  perllons  situation  of  intestate  was  discovered. 
HtU  that  the  question  of  negligence  of  the  rail- 
toad  oompany  was  also  for  the  lury. 

4.  Bvuence  of  the  conduct  of  horses  In  general 
in  tbe  presence  of  moving  trains  is  competent  to 
Aow  how  a  partlenlar  horse  would  act  in  a  sim- 
ilar rituation. 

5.  Hie  coaduct  of  horses  hi  the  presence  of 
moving  trains  Is  a  proper  subject  for  opiolon  evl- 
deace. 

Exeeptlont  from  Bodclngham  county. 

Action  on  the  case  by  John  Folsom,  adminis- 
trator of  the  estate  of  George  F.  HcMnrphy, 
deceased,  against  the  Concord  &  Montreal  Rall- 
nmd  for  damges.  There  waa  a  verdict  for 
SSA^U 


plaintiff,  and  defendant 
overruled. 


execpta.  BzceptloiiB 


February  13,  1801,  McMnrphy,  while  riding 
In  a  sleigh  drawn  by  one  horse,  was  strode  by 
the  def  jaidant^  locomotlTe  engine  at  the  Blassar 
bealc  street  crossing  In  Bast  Manchester,  and 
BO  Injured  that  be  died.  The  crossing  is  In  the 
compact  part  of  the  dty.  At  the  crossing,  and 
t<a  a  long  distance  easterly  of  it,  both  the  rail- 
road and  the  street  run  nearly  east  and  west, 
making  with  eadi  otbw  at  tiielr  Intersectlrai  on 
the  crossing  an  acute  angle.  Opposite  the  cross- 
ing, and  abutting  iQnn  It,  Gypresa  atreet  apeaa, 
leading  aontherly.  A  large  shoe  factory  bund- 
ing stands  on  the  easterly  comer  of  that  street 
and  Maasabe^  street  The  dtfoodants  bare  a 
side  track  eztoidlng  along  by  the  bonding,  and 
between  It  and  Masmbfwic  street  At  tbe  ttane 
ot  tbe  accident  the  street  waa  kj.  Hie  anow 
had  been  plowed  ont  of  the  travelled  patib  to 
the  width  of  8  or  10  feet,  and  sbovded  jrp  tnm 
the  road  towards  the  side  track,  and  frmn  the 
side  track  towards  the  road,  making  a  hard 
ridge  or  bank  between  the  street  and  the  side 
tradk.  A  flat  car  and  a  box  car  stood  oa  tibe 
side  track,— one  near  each  end  of  the  factory 
bnndlng.  Tbere  was  a  depression  In  the  strett 
at  the  crosshiA  cansed  by  removing  tbe  anow 
from  the  track.  At  a  point  093  feet  easteily 
of  the  crossing  tbm  was  a  pile  of  deepos 
by  tbe  side  of  tbe  laflroad.  7ewett  street 
leading  sonOierly,  Intersects  witb  Maasabeslc 
street  at  a  point  383  feet  easterly  of  the  cross- 
ing. From  the  crosMng  nearly  to  Jewett  street 
tbere  wbm  a  bank  wall  betwem  tbe  raDroad 
track  and  tbe  street  McMnrphy  and  the 
defendants'  train  were  both  going  westerly  to- 
wards the  crossing.  At  the  whistling  post  80 
rods  distant  from  the  crossing  (at  which  point 
the  train  vras,  1^  reason  of  a  cmre,  oat  of  Mc- 
Mtnphy's  Bl^t),  the  whistle  was  properly 
sonndod,  and  thence  to  the  croaslng  the  bell 
was  continuously  rung.  TbeiaS  was  no  flagman 
at  tbe  crossing.  The  plaintiff's  evidence  tended 
to  diow  that  the  train  waa  running  30  to  85 
miles  an  bonr  (44  to  61  feet  a  second),  and  did 
not  sladEen  Its  apeed  unto .  McMnrphy  was 
stmA;  ttiat  McMurphy's  horse  was  aoaevrbat 
afraid  of  the  cars,  requiring  considerable  effort 
to  control  him  when  near  them,  though  he  nev- 
er became  wholly  unmanageable;  that  a  train 
conUng  frtHn  tbe  rear  vras  more  llkdy  to  fright- 
en blm  than  one  approaching  In  ftont,  and  that 
he  was  likely  to  be  most  frightened  when  the 
train  was  directly  opposite  or  abreast  at  him; 
that  when  the  train  reached  the  pHe  of  Sleepers 
an  alarm  was  blown  upon  tbe  whistle;  that  this 
was  tbe  flrst  Intlma^on  McMnrphy  bad  of  the 
approaching  train;  that  ontU  this  time  he  had 
been  driving  at  the  rate  of  6  or  6  miles  an  hour 
(7  to  9  feet  a  second);  that  he  was  then  nearly 
opposite  the  easterly  end  of  the  factory  building, 
and  some  100  to  120  feet  from  the  crossing;  that 
the  traveled  path  of  the  street  was  at  this  point 
12  to  15  feet  ftrom  the  railroad  track;  that  at  the 
found  of  tbe  alarm,  McMurphy  turned  his  head, 
appeared  to  see  the  train,  swung  his  whip, 
urged  his  horse  to  greato'  speed,  and  drove  di- 
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rectly  t^on  the  croestnc;  that  the  eoflne  stnidc 
th«  back  of  the  sleigh  about  6  Inches  from  the 
left-band  corner;  tliat  the  horse  exhibited  no 
signs  of  fright  till  he  reached  the  crosshig,  and 
was  not  then  at  all  unmanageable;  that,  on 
account  of  the  cars  on  the  side  track  and  the 
ridge  or  bank  of  snow,  it  was  not  possible  for 
McMurphy  to  turn  Into  Cfpress  street  without 
going  upon  the  crossing.  The  defendants'  mo- 
tion f(x  a  nonsuit  was  denied,  and  they  except- 
ed. A  witness  for  the  plaintiff  (found  by  the 
court  to  be  qualified  for  the  purpose)  was  per- 
mitted to  testify,  subject  to  the  defendants'  ex- 
ception, that  a  train  coming  from  the  rear 
would  be  more  likely  to  frights  a  horse  than 
one  approaching  him  in  front,  and  that  the 
horse  would  be  likely  to  manifest  more  fright 
when  the  train  was  opposite  him.  The  court  de- 
clined to  Instruct  the  jury  that,  "if  the  jury 
find  that  McMurphy  consciously  drove  in  front 
of  the  ^prpachlog  train,  his  administrator  can- 
not recover  of  the  defendants,  unless  the  defend- 
ants, after  discovering  McMurphy's  danger, 
might  have  prevented  the  accident  by  the  use 
of  ordinary  care,"  and  the  defendants  excepted. 
They  'also  excepted  to  instructions  given  as 
follows:  '*If  you  find  McMurphy  was  put  in 
sudden  peril  In  consequence  of  the  negligence 
of  the  defendants,  or  for  any  reason  for  which 
he  was  not  responsible,  and  adopted  a  course 
which  in  ordinary  circumstances  a  prudent  per- 
son would  not  have  adopted,  he  is  not  necessa- 
rily chargeable  with  negligmce;  but  the  test  Is, 
would  an  ordinarily  prud^t  person,  under  the 
same  ctrctunstances,  have  done  as  be  did?" 

O,  K.  tertlett  and  B.  O.  Bastman,  toe  plain* 
tiff.  F.  8.  Streeter,  J.  W.  Fellowa,  and  J.  8. 
H.  FrlDk,  tor  defeodanta. 

CARPENTER,  a  J.  The  motion  for  a  non- 
suit was  properly  denied.  The  speed  of  the 
train,  the  failure  to  diminish  It  after  McMur- 
phy's situation  was  discovered,  and  the  absence 
of  a  flagman  were  evidence  upon  which,  un- 
der proper  InstmctloDS,  the  Jury  might  find  a 
want  of  («dhuu7  care  on  the  part  of  the  de- 
fendants. 

It  was  competent  for  the  jury  to  find  that  Mc- 
Murphy was  not  in  fault.  Without  any  miscon- 
duct on  his  part,  he  suddenly  found  himsdf  in 
a  situation  of  danger,  whatever  action  he  might 
take.  Several  alternatives  were  offered  him. 
He  might  sti^  the  horse,  get  out,  and  take  him 
1^  the  bit,  and  aUde  the  consequences  of  tiis 
Mght  when  the  train  passed  him.  He  might 
possibly  turn  about  In  the  narrow  pathway,  at 
the  risk  of  upsetting.  He  might  perhaps  drive 
the  borse  over  the  ridge  or  bank,  and  upon  the 
side  track,  at  a  like  rlA,  He  could  jump  out, 
and  abandon  the  horse  and  slelgta  to  anch  fate 
as  might  befall  them.  It  Is  plain  now  that  any 
one  of  these  courses  would  have  been  better  for 
Um  than  the  one  he  adopted.  With  no  time  to 
d^boate^  .  compelled  to  act  upon  the  Instant,  he 
concluded  that  he  could  get  orex  the  crossing 
before  Itae  engine  readied  It  He  erred  by  the 
fracti(m  of  a  second.  If  the  train  had  been  the 


tenth  of  a  second  later,  or  the  speed  at  the  horse 
by  the  least  tittle  greater,  be  would  have  passed 
the  crossing  In  safety.  A  mere  error  of  judg- 
ment is  not  necessarily  negligence.  Jones  v. 
Boyce,  1  Starkle.  493;  Ingalls  v.  Bills,  9  Mete 
(Mass.)  1;  Eckert  v.  Ralkoad  Co.,  43  N.  Y.  502; 
505,  506.  The  question  was  whether  a  person 
of  average  produce,  situated  as  McMurptiy 
was,  possessed  of  the  same  knowledge  and 
means  of  knowledge  that  he  bad  of  the  sur- 
rounding circumstances,  Including  his  impend- 
ing danger,  and  means  of  avoiding  it.  would  or 
might  have  done  as  he  did.  It  was  a  question 
of  fact  for  the  jury,  to  be  determined  by  them 
la  view  of  their  experience  in  the  affairs  of  life, 
their  Imowledge  of  the  motives  that  govern  hu- 
man action,  and  of  the  conduct  of  reasonably 
prudent  men  in  similar  exigencies.  To  warrant 
its  withdrawal  from  their  consideration,  it 
would  not  be  enough,  were  such  the  fact,  that 
the  judge  at  the  trial  term  or  the  judges  at  the 
law  term  would,  if  the  question  were  submit- 
ted to  him  or  them,  find  on  the  evidence  that 
McMurphy  was  in  fault  To  justify  a  nonsuit 
the  court  must  be  able  to  say  that  no  reasonable 
and  impartial  man  could  find  otherwise.  The 
distinction  la  broad.  "Judges  may  be  able  rea- 
sonably to  say  frequently  that  although  they 
would  not,  Upon  the  facts,  have  come  to  the 
same  conclusion  to  which  the  jury  have  com^ 
yet  they  •  •  *  cannot  say  but  that  reason- 
able and  fair  men  might  agree  vrith  the  conclu- 
sion of  the  jury;  or.  In  other  words,  that,  al- 
though they  would  not  have  arrived  at  the  same 
conclusion.  It  Is  not  contrary  to  reason  to  arrive 
at  it"  Bridges  v.  Ballway  Co.,  U  B.  7  H.  H 
213,  The  view  taken  by  the  jury  of  Mc- 
Murphy's conduct  cannot  be  declared  contrary 
to  reason. 

The  Instructions  requested  were  prq>erly  re- 
fused. If  the  defendants,  by  their  negligence 
In  not  providing  a  flagman  or  othv\(1se^  created 
the  dangerous  situation  from  which  McMurphy 
due  care  was  unable  to  escape,  they  were 
liable,  although  after  discovering  McMurphy's 
peril  they  could  not  prevmt  the  accident  The 
exception  to  the  Instructions  given  raises  sub- 
stantially the  same  question  as  the  motion  for  a 
nonsuit  It  rests  upon  the  defradants'  errone- 
ous position  that  the  driving  by  McMurphy 
"consciously"  upon  the  crossing  In  front  of  the 
approaching  trahi  was  condnslve  evidence  of 
negligence  on  Us  part 

The  liability  of  McMurphy's  horse  to  take 
fright  at  the  ai^roachlng  train,  and  to  become 
more  frightened  when  it  reached  a  point  dh«ct- 
ly  abreast  of  him,  was  material  on  the  question 
whether  he  exercised  wdlnary  care.  The  testi- 
mony of  the  witness  relative  to  the  t)ehavlor  of 
horses  what  in  near  proximity  to  a  moving 
train  of  cars  appears  to  be  the  statement  of  & 
fact  within  his  personal  knowledge  derived 
from  experience  (Barron  t.  Oobleigh,  11  N.  H. 
557,  666,  667;  Hale  T.  Handy,  26  N.  H.  206, 
21^.  rather  than  an  expression  of  ophilon.  In 
either  aspect  It  was  ccm^etent  For  the  par- 
pose  of  proving  the  probaUe  behavior  of  a 
horse  under  particular  drcnmstances,  the  coo- 
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duet  of  other  bones  ta  the  nme  or  a  almnar 
■Itoatioii  may  be  shown.  Darling  r.  Westmore- 
landi  62  N.  H.  401.  It  cannot  be  presumed  that 
an  mm  are  so  fomlUar  vltb  the  conduct  of 
horses  when  In  the  Ticlntty  of  and  tn  different 
rdatiTe  positions  from  a  moving  trfiln  that  th^ 
can  darlre  no  Information  on  the  subject  from 
the  opinion  of  a  witness  expert  In  the  use  and 
management  of  horses  In  snch  situations. 
Barnes  t.  Heath,  58  N.  H.  196;  Donnelly  t. 
Fltcb.  136  Mass.  55S;  Gllnton  t.  Howard,  42 
Conn.  295.    Exceptions  oTerroled. 


did  not  sit  The  others  con- 


PARSONS, 
cur  red. 

[n  N.  H.  48t) 

CARPENTER  t.  riSHER  H  sL 
(Sapreme  Court  of  New  Hampahire.  Merrimack. 
Jalr  SI,  1896.) 

ISJDSCTIOKa— DlHAOBfl — ACTIOS  OH  BOMTX 

1.  A  prevallinK  d^ndant  cannot  prosecute  an 
action  on  a  prelimiQaty  injunction  bond  before 
the  damages  to  whicb  he  ib  entitled  have  been 
determined  in  the  injunction  suit,  where  there  la 
no  reason  for  eendin;  the  qaestion  of  damages  to 

action  against  sureties  on  an  Injunction 
bond  win  be  contioued  until  the  amount  of  dam- 
ages has  been  determined  tn  the  suit  where  the 
bond  waa  Sled,  and  it  appears  that  plaintiff  can- 
not collect  such  damages  of  the  principal. 

Debt  by  Frank  O.  Carpenter  against  Hor- 
ace N.  Fisher  and  others  on  an  Injunction 
bond.  Facts  agreed.  Tbe  bond  was  given 
under  the  thirty-sixth  mle  In  chancery  In  a 
suit  In  equity  brongbt  by  Fisher  against  Car- 
penter in  the  supreme  court  for  Grafton  coun- 
ty. It  was  executed  by  Fisher  as  principal 
and  by  the  defendants  Hill  and  Chandler  as 
Us  sureties.  Tbe  sureties  are  cIthKna  of  this 
state.  Tbe  writ  was  served  upon  them,  and 
tbey  appear  by  counsel  Fisher  Is  a  dtlzen  of 
llassachusetts,  and  since  1S76  has  been,  and 
now  Is,  the  consul  of  the  republic  of  Chill  In 
Boston,  and  baa  been  officially  recognized  as 
such  by  the  president  of  the  United  States. 
At  tbe  date  of  tbe  writ  he  had  attachable  real 
and  personal  property  In  tbls  state,  but  tbe 
writ  was  not  served  upon  hhn,  and  no  attach- 
ment of  his  proper^  was  niad&  He  appears 
specially  for  the  purpose  of  moving,  or  Join- 
ing with  the  defendants  In  moving,  that  the 
action  be  dismissed  tta  want  of  Jorlsdlctloit 
Case  dlsdiarged. 

E.  A.  ft  CX  B.  Hlbbard,  for  plaintiff.  Bur- 
leigh A  Adams  and  Thomas  H.  Talbot,  for  de- 
fendants. 

GARPENTHB,  G.  J.  Afl  a  general  rule, 
equity,  baring  acquired  Jarlsdictlon  of  a  cause, 
disposes  of  aH  questfons  the  decision  of  which 
Is  necessary  to  Its  final  determination.  East- 
man V.  Bank,  68  N.  H.  421;  Moody  t.  Lnder. 
62  N.  H.  684,  687,  R88.  Tbe  question  of  the 
amount  of  damages  caused  to  a  prevailing  de- 
fendant by  a  preliminary  Injunction  is  inci- 
dental to  the  principal  Issues.  It  Is  to  be  de- 
tnmined  qpon  eanltabte  ^Inclples,  In  view  of 


an  the  circumstances  oi  tiis  case.  In  an  In- 
vestigation of  tbe  merits,  all  or  nearly  all  the 
evidence  affecting  the  damages  Is  beard  and 
consldired.  Neither  party  hss  a  right  to  a 
trial  of  the  question  by  the  Jury.  Such  a  trial 
mls^t,  and  In  many  cases  would,  hivolve  a  re- 
trial at  the  entire  cause.  The  parties  should 
not  be  subjected  to  this  needless  expense.  AI- 
though.  In  a  few  Instances,  the  question  of 
the  amount  of  the  damages  has  been  submit- 
ted to  the  Jury,  or  otherwise  determined  in  an 
action  at  law  on  the  bond.  It  has  been  f«r  the 
reason  that  neither  party  objected,  and  the  at- 
trition of  the  court  was  not  called  to  the  sub- 
ject. Bank  v.  Heath,  46  N.  H.  524;  Towle  v.' 
Towie,  46  N.  H.  431;  Solomon  v.  Chesle^,  60 
N.  H.  24;  Jackman  t.  Eastman,  62  N.  H.  273; 
Gage  V.  Porter,  64  N.  H.  619.  16  Atl.  147. 
Generally,  the  court  that  bears  tbe  principal 
cause  has.  If  requested,  determined  the  ques- 
tloiL  It  Is  tbe  proper  practice.  In  an  ac- 
tion at  law  on  the  bond  the  parties  are  entitled 
to  trial  by  Jury  If  tbe  damages  claimed  uceed 
9100.  Trials  by  Jury  are  expensive  to  tbe 
public  One  object  of  the  amendment  ot  tbe 
oonstltutl<m  adopted  tn  1877  depriving  parties 
In  ctvll  actions  of  the  right  of  trial  by  Jury  "In 
cases  In  which  the  value  In  controversy  does 
not  exceed  one  hundred  dollars,  and  tbe  title  to 
real  estate  Is  not  concerned"  (BUI  of  Rights, 
art.  20),  was  to  save  the  public  exprase  of  such 
trials  in  that  dass  of  cases.  Since  that  time 
Jury  trials  In  those  cases  have  iwt  been  allow< 

ed,  thous^  desired  and  moved  fw  by  both  par- 
ties, except  for  special  and  extraordinary  rea- 
sons. It  does  not  appear  that  there  Is  any 
reason  for  sending  the  qnestlm  of  damages  In 
tbe  present  case  to  a  Jury.  Upon  tbe  motUm 
of  either  par^  the  court  that  heard  the  cause 
would  have  determined  what.  If  uiythlng. 
Fisher  should  pay  to  Carpenter  to  Indemnify 
hbn  for  the  Injury  caused  to  him  by  tbe  In- 
junction. If,  to  obtain  satisfaction  of  tbe 
amount  adjudged  due,  an  actkm  on  tbe  bmd 
should  be  necessary,  no  question.  In  ttie  ab- 
sence of  fraud,  would  be  open  to  the  defend- 
ants, except  that  of  Its  exectitlon.  TTpon  the 
motion  of  either  party  ttie  original  action  may 
be  brought  f csrward.  the  question  of  Carpen- 
ter's damages  determined  the  court,  and  ex- 
ecudon  for  the  sum  found  his  due  be  Issued 
against  Fisher.  It  does  not  follow  that  the 
present  action  vnis  Improvidently  brought.  It 
may  be  necessary  to  secure  tbe  payment  of  tbe 
Judgment  that  may  be  rraidered  against  Flsh- 

ee.  It  will  stand  continued  until  the  amount 
Fisher  ought  to  pay  is  detomlned,  and  an  ex- 
ecution for  that  sum  Is  returned  unsatisfied,  or 
until  it  Is  otherwise  made  apparent  that  tbe 
plaintiff  must  rely  fOr  indemni^  upon  the  ob- 
ligation of  the  sureties.  If  any  Judgment  that 
may  be  obtained  against  Fisher  Is  satisfied,  the 
question  of  the  Jurisdiction  of  tbe  court  In  tbls 
action  vrlll  not  arise.  Until  it  does  arise,  It 
need  not  be  considered.  To  this  suit  Fisher  Is 
not  a  party.  Whetbw,  being  Intnested  In  the 
result,  and  perhaps  concluded,  as  between 
blm  and  tbe  defendants,     a  Judgment  against 
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them,  be  haa  a  legal  right  to  appear,  and  raise 
the  question  of  Jurisdiction,  or  Join  with  the 
defendants  In  raising  It,  or  whether  he  may  be 
lawfully  refused  permission  to  appear  for  that 
purpose  (Beynolds  r.  Damrell.  19  N.  H.  394; 
KlmbaU  T.  WeUlngton,  20  N.  H.  439;  Levy  v. 
AVoodcock,  63  N.  H.  413;  Martin  t.  Wlggln,  67 
H.  — ,  29  Atl.  450),  may  or  may  not  prove 
to  h9  material  questions.  However  that  may 
he,  the  plaintiff  has  le&ve  to  strike  his  name 
out  of  the  vilt.  Case  discharged.  All  oon- 
corred. 


.<n  Conn.  844) 

PARKER  T,  SBILDBN  et  bL 
(Smneme  Court  of  Brrors  of  OonnectlGat  July 
IS.  1807.) 

SaLU— DbUVBBT— COBBTHCCTIOIT  OF  CONTRACT— 
ABBDMniT— FLUDtKO  AMD  pROOF. 

1.  Where  there  is  no  time  fixed  for  ddlvery  of 
timber  that  a  seller  is  to  deliver  "over  the  rail 
-of  a  vessel,"  other  than  that  it  should  be  read}' 
for  "spring  Bhipment,"  the  purchaser  is  not  bound 
to  have  a  vessel  ready  onol  after  reasonable  no- 
tice from  the  seller. 

2.  A  seller  agreeing  to  deliver  timber  "over  the 
rail  of  a  vessel"  must  stand  the  loss  of  timber 
washed  away  by  the  tide,  when  deposited  at  the  ^ 
dock,  wlioce  toe  pordiaser  was  not  remiss  in 
sending  a  vessel. 

3.  "Spring  shipment,"  within  said  contract, 
cannot  extend  beyond  July  lat,  as  a  matter  of 

4.  Plaintiff,  suing  on  a  written  contract  fbr  the 
delivery  of  timber  "for  spring  shipment,"  cannot 
prove  that  the  parties  by  th^  conduct  extended 
the  period  of  spring  sliipmcDt,  as  it  would  be  a 
.paxDl  contract  different  mm  the  one  alleged. 

Hameisl^,  J.,  dissenting. 

Appeal  from  superior  court,  New  Uaven 
connty;  John  M.  Thayer,  Judge. 

Action  by  Ralph  u  Parker  against  John  H. 
Selden  &  Hon  to  recover  damages  for  a  breach 
-of  contract  to  purchase  certain  wood  and  tim- 
ber. Tried  to  the  court,  facta  found,  and 
Judgment  rendered  for  defendants,  and  appeal 
by  plaintUf  for  allied  errors  In  the  rulings  of 
the  court  No  error. 

Uenry  G.  Newton,  and  Clifford  UUbert,  for 
Appellant  Edward  H.  R<^er8  and  John  M. 
Uurdoch,  for  appellees. 

ANDREWS,  O.  J.  The  plalntirs  cause  of 
Action  was  founded  on  the  order  contained  in  a 
letter  from  the  defendants,  as  follows: 

"Cobalt.  i>ec.  21,  1893. 

"R.  Ii.  Parkar,  Esq.— Dear  Sir:  Please  cat 
out  and  have  ready  for  spring  shipment  the 
following  order: 

"3,000  horse  K.  K  ties,  hewed  7  ft  long,  R 
In.  thick,  and  5  in.  face,  at  14  each,  to  tte  % 
chestnut  and  %  oak, 

"1,500  8  ft.  chestnut  posts  at  8  cu. 

"2,000  10  ft  chestnut  posts  at  10  cts. 

"1,500  12  ft.  chestnut  posts  at  15  cts. 

"These  to  be  of  live  timber,  and  to  be  from 
4  to  6  In.  at  top  end. 

"400  cords  clear  oak  wood  at  3.76. 

"lUU  cords  chestnut  wood  at  $2.60. 

"3,000  ft.  8  ft.  4x4  chestnut. 

"3.Q00  ft.  10  ft  4x4  chestnuL 


"4,000  ft  12  ft  4x4  cheatnat  at  18.00. 

"All  of  th^  above  order  to  be  delivered  over 
the  rail  of  a  vessel. 

"Yoms,  truly,         John  Selden  &  Son." 

The  complaint,  after  mentioning  tiie  order, 
and  alleging  that  the  plaintiff  received  and  ac- 
cepted it,  says:  "(3)  Defendants  did  not  take 
said  wood  and  tlmb^  as  agreed,  but  neglected 
and  refused  to  take  or  pay  tot  the  aame,  ex- 
cept as  Is  herelnaft«  stated.  (4)  Defendants 
did  not  take  any  of  said  timber  or  wood  until 
a  long  time  after  the  same  was  ordered  to  be 
ready,  and  what  they  have  taken  has  been 
taken  in  small  quantities  and  at  long  intervals 
between  July,  1894,  and  July,  1895.  (6)  The 
following  wood  -mentioned  In  said  order  baa 
never  been  taken  or  paid  for  by  the  defend- 
ants, to  wit:  1,^  horse  R.  R.  ties,  3Ck>  cords 
of  oak  wood,  100  cords  of  chestnut  wood,  4,000 
feet  of  4x4  chestnut  sticks.  (6)  Plaintiff  has 
been  to  great  trouble  and  expense  In  cutting 
and  carting  said  wood,  and  a  large  amount  of 
horse  ties  and  oak  wood  which  had  been  placed 
on  the  dock  at  the  request  of  the  defendants, 
ready  for  shipment  was,  in  consequence  of  the 
neglect  of  the  defendants  to  send  a  vessel  for 
the  same  for  several  months  thereafter,  car- 
ried away  by  the  high  tides  and  wholly  lost: 
and  defendants  have  called  for  the  shipment 
of  the  different  loads  of  wood  taken  by  them  at 
inconvenlait  times,  many  months  after  they 
should  have  taken  the  same,  and  thereby  caus- 
ed great  expense  to  the  plaintiff."  The  an- 
swer of  the  defendants  admits  the  sending  the 
said  order  and  its  acceptance  by  the  plaintiff, 
and  then  goes  on  to  say:  "(^  As  to  para- 
graphs third  and  fourth,  tbe  defendants  answer 
and  say  that  they  did  not  refuse  to  take  the 
wood  and  timber  as  agreed,  and  that  they  took 
all  thereof  that  the  plaintiff  had  ready  for 
spring  shipment  in  compliance  with  said  or- 
der, and  paid  the  plaintiff  therefor,  but  that 
the  plaintiff  failed  to  have  ready  for  sprin;; 
shipment  a  large  quantity  of  the  wood  and 
timber  called  for  in  said  order.  (4)  As  to  par- 
agraph fifth,  the  defendants  answer  and  say 
that  tiiey  did  not  take  any  of  the  wood  there- 
in mentioned  because  the  plaintiff  did  not  have 
it  ready  for  shipment  as  called  for  in  said  or- 
der. (5)  Paragraph  six  Is  denied."  TTieae 
pleadings  reduced  the -controversy  of  the  par- 
ties substantially  to  this:  What  period  of  time 
was  Included  witiiln  the  expression  "spring 
^Iilpment?'  The  court  found  the  issue  for  the 
defendants,  and  the  plaintiff  appeals. 

The  finding  of  facts  is  as  follows:  "(1)  Im- 
mediately after  the  acceptance  of  the  order 
(Exhibit  A  of  the  complaint)  by  tbe  plalntiflT. 
he  began  to  cut  the  wood  and  timber  therein 
mentioned,  and  before  spring  opened  bad  & 
large  quantity  of  the  posts,  ties,  and  wood  pil- 
ed upon  the  wharf  at  Guilford,  so  as  to  be 
ready  for  deliver  upon  boats  when  sent  for 
the  same.  (2)  On  April  2,  1894,  the  defend- 
ants sent  the  plaintiff  two  letters  ot  that  date, 
copies  of  which  are  annexed  hereto  as  Exhibits 
B  and  C.  The  posts  and  4x4  chestnut  there- 
in mentioned  were  part  of  the  lumber  called 
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tcx  in  said  Exhibit  A.  Hw  white  oak  waa  not 
<3)  The  defendants  sent  the  boat  as  stated  ]n 
sUd  letters,  but  on  ttie  YOj&ge  to  Guilford  she 
came  in  collision  with  a  tugboat,  and  was  dam- 
aged so  that  repairs  were  necessary;  and  she 
was  taken  into  New  London  for  each  repairs, 
and  could  not  and  did  not  reach  Guilford  'until 
May  11,  1894.  The  defendants  in  the  mean- 
time sent  no  other  boat  to  Guilford,  though  Im- 
mediately noUfled  of  the  collision  and  damage 
aforesaid.  <4)  About  AprU  11.  1894,  tho 
wharf  at  Guilford  where  the  plaintiff  had  de- 
posited his  posts,  ties,  and  lumber  as  afore- 
said was  submerged  by  an  tmusually  hlgb 
tide,  and  a  large  quantity  of  said  ties,  posts, 
and  inmbw  was  washed  away  and  became 
lost  The  exact  number  posts  and  ties 
which  had  been  placed  upon  the  wharf  at  this 
time  did  not  appear  upon  the  trial,  nor  did  it 
appear  just  how  many  were  lost.  But  a  suf- 
Qd&it  number  of  neither  to  fill  the  order  had 
been  placed  on  the  M'barf.  From  the  esti- 
mates of  witnesses,  I  find  that  one  thousand 
of  each,  approximately,  were  washed  away  and 
lost  (5)  AU  the  posts  remaining  upon  the 
wharf  on  May  11,  1894,  were  delivered  to  the 
defendants  on  that  day  by  the  plaintiff,  and 
taken  away  on  said  boat.  (6)  In  consequence 
of  the  loss  of  ties,  posts,  and  other  lumber  by 
said  tide,  and  from  other  causes,  the  plaintiff 
at  this  time  (May  11th)  had  ready  for  ship- 
ment DMie  otber  of  the  articles  called  for  by 
said  Exhibit  A,  except  about  five  himdred  ties; 
and  he  did  not  during  the  spring  of  1894  bare 
ready  for  shipment  the  ties,  posts,  and  other 
articles  called  for  therein,  and  did  not  tender 
or  <^er  to  deliver  said  articles  to  the  defend- 
ants, or  notify  them  that  he  was  ready  to  do 
80.  (7)  Said  five  hundred  ties  and  some  othw 
articles  of  lumber  the  defendants  received 
frwn  the  plaintiff  In  June,  1894.  For  all  lum- 
ber mentioned  In  Exhibit  A  which  the  plaintiff 
delivered  to  the  defendants  they  paid  him  in 
full  the  price  mentioned  therein.  (8)  Upon 
the  trial  the  plaintiff  claimed  that  by  'si^riiig 
shipment'  in  the  contract  (Exhibit  A)  was 
meant  a  period  extending  through  the  sum- 
mer ot  1884,  and  he  offered  evidence  to  prove 
tbat  be  had  all  the  artldes  called  for  In  the 
contract  ready  ^or  shipment  befwe  the  end  of 
tbat  period.  To  this  evidence  the  defend- 
ants objected.  The  court  sustained  the  objec- 
tkm,  but  stated  to  counsel  that  the  evidence 
would  be  admitted  if  It  should  be  shown  that 
In  this  business  the  words  had  the  meaning 
claimed,  or  that  the  defendant  used  them 
with  tbat  meaning.  The  plaintiff,  in  reply  to 
a  aoestlou  by  his  counsel,  said  that  he  did  not 
know  tbat  the  w<Hrds  had  the  meaning  claimed 
when  used  in  the  business,  and  could  not  say 
that  the  defendants  had  used  them  In  that 
sense.  The  plaintiff  duly  excepted  to  the  ex- 
dusiMi  of  the  evidence  as  aforesaid.  (9)  The 
ptfljntlff  daimed  throughout  tlie  trial  that  he 
was  entitled  to  show  that  after  the  summer  of 
1804  the  defendant  had,  by  letter,  ordered 
Ckmu  him  lumber  and  wood  of  the  same  de- 
acrlption  as  that  in  Exhibit  A,  for  which  tb^ 


had  paid  him  the  price  therein  agreed  to  be 
paid  tar  similar  arUcles,  and  that  he  had  filled 
these  orders  from  the  stock  which  he  had  on 
hand  in  the  summer  of  1894,  and  that  he  was 
entitled  to  prove  and  recover  as  his  damage 
from  the  defendants'  failure  to  come  tor  the 
lumber  when  ready  thd  interest  on  the  m<xiey 
which  should  have  been  paid  when  the  lumber 
was  ready  for  shipment  the  expense  and  loss 
caused  to  him  by  the  defendants  taking  the 
wood  at  inconvenient  times,  the  value  of  the 
wood  and  ties  which  floated  away,  and  the 
difference  in  value  of  the  wood  not  taken  at 
the  commencement  of  this  action  and  in  the 
Bpring  of  1894.  The  court  did  not  so  rule,  but 
overruled  these  claims,  and  upon  objection 
excluded  a  great  numt^er  of  questions  asked  for 
the  purpose  of  proving  said  facts  and  such 
elements  of  damages.  To  all  these  rulings  the 
plalntlfiTs  counsel  duly  excited.  (10)  The 
court  found  the  issue  for  the  defendants,  and 
rendered  judgment  in  Jtheir  favw,  as  on  file." 

The  Oder  fixed  no  time  or  times  when  the 
wood  and  timber  were  to  be  ddlvered  to  the 
defendants  and  paid  for  by  them.  They  were 
therefore  deliverable  over  the  rail  of  such 
vessel  as  the  defendants,  on  reasonable  notice, 
should  send  to  receive  them.  The  title  there- 
fwe  remained,  so  long  as  it  was  on  the  dock, 
in  the  plaintiff,  and  so  the  loss  of  that  which 
was  carried  away  by  the  tide  fell  on  tUm.  This 
happened  about  the  11th  day  of  April,  1894. 
There  is  no  averment  in  tlie  cmnplalnt  that 
the  defendants  viere  remiss  in  sending  a  Y&t- 
sd  at  that  time.  Every  other  item  in  re- 
spect to  which-  the  plaintiff  claimed  to  recover 
damages  was  for  something  which  happened 
after  July  1, 1894.  If  the  period  t<x  "spring 
shipment"  named  In  the  order  did  not  ex- 
tend beyond  the  Ist  day  of  July,  1894,  the  de- 
fendants could  not  be  made  liable  for  these 
items  under  the  order.  It  was  for  this  reason 
tbat  the  plaintiff  claimed  that  by  "sprli^  sliip- 
ment"  in  the  order,  was  meant  a  period  ex- 
tending through  the  summer  of  1894.  This 
expression  might  be  held  to  mean  just  what 
the  calendar  names  as  the  spring  months,  vis. 
March.  April,  and  May,  or  there  might  be 
given  to  it  a  somewhat  more  popular  meaning, 
as  the  period  when  vegetati(m  b^an  to  put 
forth,  and  extotding  in  this  latitude  from 
about  the  middle  of  Blarch  to  about  the  middle 
of  June.  But  there  Is  no  meaning  wliicb  can 
be  given  to  it  which,  as  matter  of  law,  could 
make  It  extend  beyond  the  1st  of  July.  It  was 
undoubtedly  competent  tox  the  plaintiff  to 
show  by  evidence  tliat  this  expresslcn  had  in 
this  business  the  meaning  which  he  claimed 
for  It  (Smith  v.  Phlpps,  66  Conn.  302,  32  Atl. 
3G7),  or  that  ft  wojb  used  by  the  parties  in  this 
contract  with  that  meaning  (In  re  Curtis  & 
Castle  Arbitration,  64  Conn.  601.  30  Atl.  769). 
The  plaintiff  offered  no  evidence  to  prove  ei- 
ther of  these  conditions,  and  offered  no  evi- 
dence to  show  that  It  had  such  meaning.  Thp 
plaintiff  did  offer  evidence  which  be  claimed 
would  prove  tbat  the  parties  (defendants  and 
plaintiff)  bad  by  tbeSx  conduct  ext»ded  the  pe- 
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riod  of  spring  shipment  so  aa  to  Include  the 
whole  season  of  1884.  This  evidence  was  ob- 
Jected  to  and  ruled  out.  We  think  this  ruling 
was  correct.  It  sought  to  prove  a  contract 
different  from  the  one  alleged.  The  contract 
alleged  was  In  writing.  Tbis  was  an  attempt 
to  prove  a  parol  one.  The  contract  alleged 
could  not  extend  beyond  the  Ist  of  July,  1894. 
The  one  sought  to  be  proved  extended  from 
Jnly.  18&i,  to  July,  1895.  It  appears,  tben.  that 
for  all  the  wood  and  timber  which  the  plain- 
tiff furnished  to  the  defendants  pursuant  to 
the  contract  he  has  alleged  he  has  been  paid. 
There  Is  no  error.  The  other  Judges  concur, 
except  HAUEBSLBY,  J.,  wbo  dlssrats. 

HAUERSLET,  J.  (dissenting).  The  com- 
plaint alleges  that  the  defendant  did  not  take 
and  pay  for  certain  articles  which  by  the 
terms  of  the  contract  he  had  agreed  to  take 
and  pay  for.  This  allegation  Is  admitted  by 
the  answer,  and  the  f&ct  so  admitted  was  a 
fact  In  the  case,  as  If  It  had  been  found  upon 
the  Issne  joined.  The  defense  Is  that  the 
plaintiff  flret  vtolated  the  contract,  by  not  hav- 
ing the  goods  mentioned  in  the  ordnr  ready  for 
spring  shipment,  and  involves  a  construction 
of  the  written  contract.  It  will  hardly  be 
questioned  that  the  contract  required  the  de- 
fendants to  send  a  vessel  or  vessels  for  the 
goods  within  a  reasonable  time  after  the  ar- 
rival of  the  time  when  they  could  be  shipped  In 
the  spring,  and  to  give  the  plaintiff  reasonable 
notice  of  the  time  when  such  vessel  would  be 
at  the  dock  In  Gullfwd  to  accept  delivery,  and 
that  the  plaintiff  did  not  violate  the  contract 
so  long  as  he  ^s  ready  to  meet  and  did  meet 
the  obligation  to  so  "d^ver  ov«  the  rail  of  a 
vessel"  It  seems  to  me  that  the  finding  shows 
with  sufficient  clearness  that  the  trial  court  did 
not  so  construe  the  contract,  but  did  construe 
It  as  requiring  the  plalnUfif  to  have  all  the 
goods  on  the  dock  during  the  months  of  March, 
April,  and  May,  and  to  notify  the  defendants 
that  they  were  so  ready  for  dellv^y,  although 
the  defendants  negl^ed  to  give  the  plaintiff 
notice  when  they  would  eenC  a  vessel  to  re- 
ceive the  goods;  that  this  error  In  law  induced 
the  finding,  essential  to  the  Judgment,  that 
the  plaintiff  had  violated  the  contract,  and  in- 
duced the  exclusion  of  sundry  relevant  evl- 
dmce;  and  that  this  ertw  Is  astigned  tn  the 
appeal.  There  was  therefore  a  mistrial,  and 
a  new  trial  should  be  granted. 


.(tt  Comt.  BU) 

HOOBEN  T.  MBTfiOFOLITAN  LIE'S 
INS.  CO. 

(Supreme  Court  of  Emm  of  Ccmnecdcnt.  July 
18,  1897.) 

IlTSDBANOS— COHTRAOT— PaTMBNT  OF  FrbHIUHS— 

Rkoovbbt— Frotinob  or  Jdrt. 

1.  Where  one  who  baa  signed  an  application 
for  an  insurance  policy  refuses  to  accept  the  pol- 
icy when  execated  and  tendered,  and  pays  no 
premium,  there  la  no  completed  contract  of  insur- 
ance. 

2.  ▲  person  induced  1^  mistake  and  false  repre- 


Bentattons  to  pay  premiums  on  a  life  Insorance 

KUcy  vi^d  at  its  inception  may  recover  then 
ck,  on  repudiating  the  policy,  though  the  In- 
Burer  may  by  its  conduct  be  eatoiq^  from  deny- 
ing the  validity  of  the  policy. 

S.QaestioD8  of  fact  upon  whidi  there  Is  evi- 
dence BuQlcieat  to  support  a  verdict  must  be  sub- 
mitted to  a  jury. 

Appeal  from  superior  court.  New  Haven  coun- 
ty; John  M.  Thayer,  Judge. 

Action  by  Mary  A-  Hogken  against  tbe  Metro- 
politan Life  Insurance  Company  to  recover  the 
aggregate  amount  of  premiums  paid  by  tbe 
plaintiff  to  the  defendant  under  a  claimed  mis- 
take of  law  and  fact  Verdict  and  Judgment 
for  the  defendant,  and  appeal  by  the  plaintiff 
for  alleged  errors  in  the  charge  of  the  court. 
Error,  and  new  trial  granted. 

It  appeara  that  on  May  8,  1887,  one  Ellen 
K.  Cannon  signed  an  application  to  the  de- 
fendant Insurance  company  for  Insurance  on 
her  life  for  the  benefit  of  her  son  John  M. 
Cannon.  The  Insurance  applied  for  was  that 
known  as  "Industrial  Insurance."  The  amount 
was  $912,  and  the  weekly  premium  $1.20.  Hie 
defendant  on  May  30,  1887,  duly  executed  a 
policy  of  insurance  In  pursuance  of  said  Rp- 
pllcatiou.  In  which  the  agreement  of  the  de- 
fendant Is  expressed  to  be  "in  consideration  of 
the  payment  to  said  company  on  or  before  the 
date  hereof  of  the  premium  mentioned  In  said 
schedule,  and  of  a  weekly  premium  to  be  paid 
on  or  before  each  and  every  Monday  subse- 
quent to  said  date  during  tbe  life  of  tbe  person 
Insured."  This  policy  was  tendered  to  Mrs. 
Cannon,  and  within  two  or  three  months  came 
into  the  possession  of  the  plaintiff,  who  paM 
the  weekly  premiums  until  August  19,  1894. 
The  plalntifrs  action  is  brought  to  recover  the 
premiums  so  paid.  Tbe  complaint  alleges  that 
the  premiums  were  paid  under  a  mistake;  that 
Mrs.  Cannon  bad  refused  to  accept  the  policy, 
had  refused  to  pay  premiums,  and  the  policy 
had  no  legal  existence  as  a  valid  policy;  that 
the  plaintiff  had  no  Interest  In  the  life  of  the 
Insured;  that  the  defendant  represented  that. 
If  the  plaintiff  would  pay  the  premiums,  said 
policy  would  be  good  in  her  hands,  and  she 
would  be  entitled  to  the  amount  due  thereon  In 
case  of  loss;  that  defendant  knew  such  rep- 
resentations to  be  untrue;  that  the  plaintiff  be- 
lieved the  statements,  and,  acting  on  such  be- 
lief, paid  the  premiums;  that  defendant  has  re- 
tained said  sums,  and  refused  to  return  them; 
that  plaintiff  has  demanded  the  return  of  said 
premiums,  and  has  returned  said  policy  to  the 
defendant,  and  defendant  repudiates  all  liabil- 
ity under  said  policy.  The  answer  contains 
two  d^enses.  The  firat  denies  all  the  allega- 
tions  of  the  complaint  except  that  alleging  the 
plaintiff  had  no  Interest  In  the  life  Insmred, 
which  is  admitted.  The  second  defense  al- 
leges that  the  plaintiff,  for  the  purpose  of 
gambling  upon  the  life  of  Ellen  K.  Camwn, 
fraudulently  claimed  and  pretended  to  the  de- 
fendant that  plaintiff  had  an  Insurable  Inter- 
est in  said  policy  and  in  tbe  life  of  said  Can- 
non, and  also  fraudulently  claimed  and  pre- 
tended to  defendant  that  the  plaintiff  had,  by- 
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agreement  with  said  Gannon  and  all  others  in- 
terested In  said  policy  except  the  defendant, 
been  substituted  for  and  bad  become  the  ben' 
edciary  under  said  policy;  that  these  claims 
n-ere  f&lse,  and  known  to  the  plaintiff  to  be 
false;  and  that  all  the  payments  mentioned  In 
the  complaint  were  made  In  reference  to  said 
wBg&ing  contract  of  Insurance,  with  knowl- 
edge that  she  had  no  legal  Inter^  In  said  life, 
or  nnder  said  policy. 

The  conrt  (Thayer,  3.)  charged  the  jury  as 
fc^ws:  "The  plaintiff  In  this  action  sues  to 
recover  from  the  defendant  money  paid  as  pre- 
miums <m  the  Cannon  policy,  which  Is  In  evl* 
deuce,  under  the  mistaken  belief,  as  she  says, 
that  the  policy  was  ralld  and  binding  on  the 
defendant,  when  In  Cact,  as  she  alleges.  It  bad 
DO  legal  existence  as  a  ralid  policy.  The 
claim  is  based  apon  the  proposition  of  law  that 
tbe  insurance  premium  paid  to  an  insurance 
company  Is  a  compensation  for  tbe  risk  run 
upon  tbe  iDsonmce  poUcyt  and  that  If  a  policy 
is  tnvalid  at  Its  inception,  or  had  no  real  ex- 
istence; the  cunpany  renders  no  equivalent  toe 
tbe  Qremlnms  paid,  and  has  no  right  to  re- 
rsive  the  same,  and,  even  if  received.  It  Is  Its 
doty  to  return  them  to  the  person  paying. 
lUfl  Is  a  correct  statement  of  the  law,  as  Is 
also  the  farther  proposition  of  tbe  plaintiff 
that,  while  the  law  does  not  allow  a  person  to 
take  ont  an  Insurance  upon  the  life  of  another 
if  he  has  no  Interest  In  that  life,  It  Is  yet  per- 
fectly lawful  and  proper  for  a  person  to  take 
ont  an  insurance  on  his  own  life,  and  make 
mdi  Insurance  payable  to  a  third  party, 
whetha  that  party  has  an  interest  tn  bis  life 
or  not  and  this  may  be  done  as  act  of  grati- 
tude, «■  as  a  mere  gratuity  to  tbe  ben^dary. 
XXe  may  also  take  out  such  Insurance  and  have 
it  assigned,  if  he  sees  fit  to  a  third  party;  and 
tt  Is  perfectly  imqier  for  such  thlfd  partr,  nn- 
der Iheee  circumstances,  to  pay  the  premlnma 
and  keep  tbe  insurance  alive.  The  plaintiff 
claims  that  she  had  a  perfect  right  to  become 
the  beneOciazT  under  the  poUcy  of  Mrs.  Can- 
non, or  the  assignees  of  that  policy  from  Mrs. 
Csnaonf  iwoTided  It  tras  a  Talld  policy  l^Uy 
issued  to  Mrs.  Gannon  vpon  her  appllcatira, 
and  tiad  the  right  to  pay  the  premiums  and 
keep  the  policy  alive  for  her  own  benefit  And 
tbis  Is  true,  provided  the  transactliHi  was  en- 
tered bttD  in  good  fUtb,and  not  as  a  covet  tax  m 
wagning  or  specnlatlve  contract,  which  the 
law  oondranns.  The  plaintiff  dalms  that  she 
was  led  l^'the  defendant  to  believe  fiiat  the 
Cannon  policy  was  a  valid  policy,  and  In 
good  faltb,  in  that  belief,  paid  the  prenUums 
■oed  for,  and  that  ^e  ^ras  In  tact  mistaken  in 
tlila  beU^,  uid  that  the  policy  nev^  bad  a  legal 
cxlstmee  and  validity.  It  becomes  a  question, 
therefore,  whether  the  Gannon  pcdlcy  ever  took 
effect  as  a  binding  contract,  or  whether,  as 
tbe  plaintiff  alleges,  It  had  no  legal  existence 
as  a  valid  policy.  If  the  policy  toc^  effect  as 
a  valid  poUcy,  so  that  the  defendant  became 
lia'ble  for  the  risk,  the  plaintiff  cannot  recov- 
er in  this  action.  In  that  case  the  defendant, 
having  sustained  the  risk,  may  retain  the 


premiums  as  the  compensation  for  IL  Wheth- 
er th^  policy  took  effect  as  a  valid  policy  Lb  a 
question  of  law,  depending  upon  the  facts; 
but  as  the  facts  bearing  upon  this  part  of  the 
case,  as  proved  by  the  plaintiff,  are  undisput- 
ed, it  becomes  practically  a  case  for  the  court 
to  decide,  and  the  Jury  will  be  relieved  from 
any  serious  consideratl(Hi  of .  the  evidence  in 
the  case.  The  evidence  Is  uncontradicted  that 
Ellen  Cannon  duly  applied  for  the  imllcy  of 
Insurance  here  in  question,  and  that  the  ap- 
plication was  duly  received  by  tbe  defendant, 
and  the  policy  made  or  issued  by  it  It  would 
seem  from  tbe  application  that  tbe  first  pre- 
mium of  one  dollar  and  twen^  cents  was  ad- 
vanced by  Mrs.  Cannon  at  the  time  the  appli- 
cation was  made;  but,  however  that  may  be,  it 
isprovedand  not  denied  that  thepollcy  was  ten- 
dered to  Mrs.  Cannon,  and  that  the  premiums 
were  all  paid  up  to  the  time  that  the  plaintiff 
attempted  to  surrender  the  policy;  that  two  or 
three  years  prior  to  such  attempted  surrender 
the  plaintiff  or  her  husband  wrote  the  letter 
Exhibit  E,  or  sent  It  to  the  defendanf s  presi- 
dent; that  he  received  the  same;  and  that 
thereafter  the  defendant  continued  to  receive 
premiums  from  the  plaintiff  on  account  of  this 
policy.  These  facts  being  proved  and  uncon- 
tradicted, the  defendant  was  bound  by  the 
p<^cy;  and  the  [dalntlff,  though  she  acted  in 
entire  good  faith  in  taking  the  policy  and  In 
advancing  the  premiums,  which  the  defend- 
ant denies,  cannot  recover  In  this  action.  This 
being  the  case,  the  question  whether  Mrs.  Hog- 
ben  acted  ia  good  faith  In  taking  the  policy, 
or  took  it  as  a  mere  speculation  upon  the  life 
of  Mrs.  Cannon,  becomes  unimportant  to  be 
considered.  This  question,  which  would  have 
been  a  questiw  within  tbe  province  of  the 
jury  to  detomtoe,  had  it  not  become  unimpor- 
tant, bebig  eliminated  from  tiie  case,  it  be- 
comee  your  duty  to  render  a  verdict  ttx  the 
defendant  You  may  therefore  retire  and  pre- 
pare such  verdict,  and  return  It  to  court" 
The  jury,  not  returning  a  verdict,  woe  recall- 
ed by  the  court,  and  further  instructed  as  fol- 
lows: "It  was  tlie  Intention  of  the  court  to 
make  It  clear  that,  on  the  admitted  facts  In 
this  case,  that  the  platotlfl  could  not  recover, 
whatever  the  facto  might  be  with  r^erence  to 
the  great  issue  that  was  omtested  here,— most 
of  the  examination  of  the  witness  was  occu- 
lted In  attempting  to  prove  or  disprove.  That 
being  so,  it  became  the  duty  of  tiw  court  to  in- 
Btmct  tbe  Jury  that  ^neSt  verdict  shonld  be  Cor 
the  defendant;  and,  of  conrae,  it  became  the 
doty  of  the  Jury,  nndu'  those  drcumstancea.  to 
return  such  a  vodlct  I  tberefiiMre  ask  yon  to 
retire  again,  and  return  the  verdict  directed.*' 
an>eal  asidgns  emw  in  the  conrf  a  dlreo- 
tfon  to  tbe  jury  to  return  a  verdict  for  the  de- 
fendant 

Talcott  H.  Russell,  for  appellant  Henry 
Stoddard  and  Roger  S.  Baldwin,  for  appellee. 

HAHBRSIiBY,  J.  (after  stating  the  facto). 
The  undisputed  facta  do  not  necessarily  estab- 
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UBh  a  Talld  contract  of  iDsarance  between  the 
defendant  and  Ellen  K.  Cannon.  It  Is  not  enough 
for  such  purpose  that  the  defendant  signed  a 
policy  of  insurance  In  pursuance  of  Mrs.  Can- 
non's application,  and  tendered  It  to  her.  The 
testimony  tends  to  prove,  if  It  does  not  clearly 
show,  that  after  signing  the  application  Mrs. 
Cannon  changed  her  mind;  that  she  refused  to 
accept  the  policy  when  tendered,  and  never 
received  it;  that  neither  she  nor  the  bene- 
ficiary named  In  the  policy  paid  the  first  pre- 
mium, or  any  i>remium,  or  authorized  payment 
of  the  same.  In  such  a  state'  of  evidence,  it 
would  be  error  In  the  court  to  hold  tMt  the 
undt^nted  facts,  viz.  the  signing  of  an  ap- 
plication, with  the  execution  and  tender  of  the 
policy,  necessarily  prove  a  completed  contract 
of  Insurance  between  the  defendant  and  Mrs, 
Cannon.  Rogers  v.  Insurance  Co.,  41  Conn. 
97;  Whiting  v.  Insurance  Co.,  129  Mass.  240. 
This  question  Is  not  definitely  passed  upon  in 
the  charge.  The  court,  however,  couples  the 
tacts  of  the  application,  the  execution  of  the 
policy,  and  the  tender,  with  other  undisputed 
facts,  viz.:  ^e  plaintiff  paid  the  premluma  up 
to  the  time  she  attempted  to  surrender  the 
pt^cy;  two  or  three  years  prior  to  such  at- 
tempted surrender  she  wrote  the  defendant  that 
she  held  the  policy  on  Mrs.  Cannon's  life,  tell- 
ing how  she  claimed  to  have  come  by  It,  and 
otCering  to  surrend^  it  on  return  of  the  pre- 
miums paid,  if  the  transaction  were  not 
straightforward;  the  defendant  received  this 
letter,  and  thereafta-  conUnned  to  recdve  pre- 
mlnnu  from  the  plaintiff  on  account  of  the 
policy,— and  thereupon  the  court  tells  the  Jury 
that:  "These  facts  being  proved  and  nncon- 
tradicted,  the  defendant  was  bound  by  tlie  pol- 
icy; and  the  plaintiff,  though  she  acted  In  en- 
tire good  faith  In  taking  the  policy  an^  In  ad- 
vandug  the  premiums,  which  Qie  defendant 
denies,  cannot  recover  in  this  action."  If  this 
stetement  of  tlie  law  tq^caUe  to  the  facts 
recited  is  Incorrect,  it  was  error  for  the  court, 
on  such  ground,  to  direct  the  Jury  to  return  a 
verdict  for  the  defendant  It  Is  plainly  im- 
possible for  the  defendant  to  be  bound  by  a 
contract  which  never  existed.  If  Mrs.  Can- 
non bad  died  before  the  surrender  of  the  policy, 
it  may  be  that  the  defendant,  through  an  ap- 
plication of  the  doctrine  of  eatcH^pel,  might 
have  been  compelled  to  pt^  the  amonnt  of  In- 
surance  to  the  plaintiff.  But  that  does  not 
make  the  contract  valid.  It  does  not  affect 
the  liability  of  the  defendant  to  return  money 
paid  nndw  an  honest  mistake  Induced  by  Ite 
false  r^iresentatlotts.  When  the  plaintiff  dis- 
covered her  mistake  she  returned  the  policy  and 
demanded  the  return  of  the  premiums.  This 
she  had  the  right  to  do,  if  she  had  acted  In 
good  faith.  Her  money  had  been  paid  in  re- 
liance  on  a  vaUd  contract,  and  not  on  the 
chance  of  an  estoppel  She  could  not  be  com- 
pelled to  keep  up  these  payments  because  the 
defendant.  In  the  event  of  the  death  of  the 
insured,  might  be  estopped  from  denying  the 
truth  of  its  representations.  Nor  was  the  de- 
fendant entiOed  to  retain  the  uraniums  as  com- 


pensation for  the  risk  sustained.  Whatev^  the 
risk  may  have  been,  it  was  not  sustained  as 
the  result  of  a  contract  between  the  parties, 
but  was  incurred  wholly  through  the  defend- 
ant's own  wrong.  If,  indeed,  death  had  oc- 
curred, and  the  plaintiff  had  received  the 
amotmt  of  Insurance,  she  would  then  by  her 
own  act  be  estopped  from  claiming  a  return 
of  the  premium;  but  she  cannot  be  prevented 
from  reclaiming  her  mon^,  paid  under  a  mis- 
take, because  the  defendant,  if  It  had  retained 
the  money,  might  be  estopped  from  taking  the 
advantage  of  its  own  wrong  in  causing  the 
mistake.  We  see  no  ground  on  which  this- 
part  of  the  charge  can  be  sustained;  none  was 
suggested  In  argument  We  cannot  consider 
whether  the  evidence  on  the  question  really 
tried  to  the  Jury,  1.  e.  the  good  faith  of  the 
plaintiff,  is  so  conclusive  that  the  plaintiff 
cannot  be  said  to  have  been  injured  by  the 
error  in  the  charge.  The  conclusion  la  one  to 
be  drawn  from  conflicting  testimony,  and  one 
of  fact  which  the  jury  were  not  pennltted  to 
pass  upon.  The  control  a  trial  court  may 
properly  exercise  Is  very  la^e.  both  Ijefore 
and  after  a  verdict;  but  qoeations  of  fact  In 
issue,  and  material  to  a  Judgmoit  upon  which 
thwe  la  evidence  sufficient  to  support  a  verdict, 
most  be  submitted  to  a  jury.  Occom  Co.  v. 
A.  W.  Spragne  Blannrg  Co.,  S4  Conn.  520, 688; 
Cook  T.  Morris.  66  Conn.  UM,  2U,  88  Aa  994. 
Upon  the  testimony  reported,  the  jury  might 
t>e  justified  In  finding  ttiat  the  payments  were 
In  fact  and  Intention  made  by  the  idaintiff  In 
the  execution  of  a  wagering  contract  on  .the 
life  of  Mrs.  Gannon,  which  tiie  law  holds  to  be 
both  Immoral  and  iU^aL  The  charge  does 
not  state  the  law  api^lcable  to  such  a  state  of 
facts,  either  tn  respect  to  the  effect  of  an  hon- 
est belief  on  the  part  of  the  plaintiff.  Induced 
by.  the  defendant,  that  the  transaction  was 
l^al,  or  as  to  the  position  of  the  payments 
while  held  by  the  defendant  pending  the  ter- 
mination of  the  life  whidi  to  tiie  nibject  of  the 
wager.  In  the  view  taken  by  Hie  court,  tiils 
was  unnecessary.  So  these  questions,  while 
evidently  in  the  case,  are  not  presented  by  this 
record.  Then  is  enor  In  the  judgment  of  ttie 
superior  court,  and  a  new  trial  is  gnuttad.  The 
other  Judges  cmcnr. 


(68  Conn.  «7G) 
O'DONNKLL  V.  SARGENT  et  ai. 

(Snnreme  Court  of  Errors  of  CoDueethnt  July 

13,  1897.) 

Apfral  and  Ebror— Whbk  Libs— Hibtbb  uny 

SBRVANT— NeOLIOBNCK— PLBADIXe. 

1.  Inasmuch  as  an  appeal  lies  whenever  a  writ 
of  error  conld  be  sustained,  an  appeal  in  wbtcU 
the  only  error  assigned  la  the  overruHsg  of  a. 
general  demurrer  to  the  complaint  is  proper, 
though  defendant  declined  to  avail  himself  of  his 
right  to  plead  over,  under  Gen.  St.  1888,  S  1014-. 

2.  A  complaint  alleged  that  plaintiff  was  in  the 
employ  of  defendant  on  a  certain  day,  and  had 
been  so  employed  previously;  that  on  that  day, 
in  pursuance  of  his  regular  dnty,  as  instructed 
by  defendant,  he  mounted  a  ladder,  furuished  by 
defendant  for  the  purpose,  to  oil  a  certain  shaft ; 
that  the  ladder  previous  to  that  day  had  be»x» 
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fonidied  with  ndkes  to  preTent  its  olipping  on 
the  floor:  that  "the  agents,  serrants,  and  em- 
ployfis  of  the  defendant,  and  the  defendant,  had 
cmicleasly  and  wantonly  removed"  said  ^likes 
since  plaintiff  had  last  oaed  tlie  ladder,  and  he 
had  not  been  notified  thereof;  and  that  by  rea- 
son of  Bach  removal  the  ladder  slipped,  and  jplaln- 
tiff  was  thrown  to  the  fioor  and  injured,  vithont 
faolt  or  negligence  on  his  part.  Hdd,  that  the 
OTemiling  of  a  general  demurrer  to  the  com- 
plaint was  not  error,  since  it  was  defendant's 
datr  to  notify  plaintiff  of  the  remoTal  of  the 
qiikes,  and  defendant  conld  not  avoid  liability  for 
a  breach  of  encb  doty  on  the  gronnd  tiiat  pluntifl 
assnmed  the  risk,  or  was  negligent  in  not  in- 
spectinc  the  ladder  before  he  used  it. 

Appeal  from  superior  court.  New  Haven 
eoanty;  Milton  A.  Stanmway,  Jndse. 

AetlOD  by  Thomas  O'Donnell  against  Sar- 
geut  &  Co.  to  recover  damages  for  personal 
injnrtes.  Upon  the  OTOToUng  of  defmdmtB* 
deiniirrer  to  the  complaliit,  they  refused  to 
plead  over,  and  Judgment  waa  rendered  for 
plaintiff  for  nominal  damagea.  Defendanta 
appeaL  Affirmed. 

The  complaint  set  forth  the  following  facts: 
"(1)  On  and  prior  to  January  16,  18M,  the 
defendant  was  engaged  in  carrying  on  a  manu- 
factoring  business  In  the  city  ot  New  Haven, 
in  said  town  of  New  Haven,  and,  for  the 
purpose  of  propelling  Its  machinery,  owned, 
controlled,  managed,  and  ran  a  large  steam 
«o^ne,  connected  with  which  waa  a  line  of 
heavy  shafting.  In  the  upper  part  and  near 
the  celling  of  the  room  in  which  said  engine 
was  located;  and  said  line  of  shafting  was 
situated  about  twenty  feet  from  the  flooring 
of  said  engine  romn,  and  was  accessible  and 
could  be  reached  only  by  a  ladder,  with  one 
end  thereof  resting  on  the  floor  of  said  room, 
and  the  other  end  against  said  shafting;  and, 
in  order  to  keep  said  shafting  In  running  or- 
der. It  was  necessary  to  oil  the  same  at  least 
twice  every  twenty-four  hours,  and  siUd  oiling 
could  be  done  only  by  dimbing  upm  said 
ladder  placed  as  aforesaid;  and  the  defendant 
bad  the  exclusive  control  and  management 
of  said  engine  and  shafting,  and  provided 
the  ladder  to  be  placed  aa  aforesaid  tor  the 
purpose  of  oiling  said  line  of  shafting,  and 
it  was  the  defendant's  duty  to  provide  a  suit- 
able ladder,  so  made  tliat  the  same  would  be 
safe  to  dlmb  upon,  and  with  the  lower  end 
of  It  0D  provided  with  sharp  points  or  spikes 
that  the  same  would  not  and  could  not  slip 
when  placed  on  the  floor  ot  said  engine  room 
as  aforesaid.  (2)  On  said  16th  day  of  Janu- 
ary, 1884,  the  plaintiff  was  employed  by  the 
drfmdant  as  flreman  to  attend  said  engine, 
and  as  a  part  ot  bis  work  as  such  flreman 
he  waa  directed  and  ordered  by  the  defend- 
ant to  on  said  line  of  sliafting  at  its  bearingB 
evecy  mwning  just  befiwe  7  o*clo(^  and  er- 
ery  noon  betnreen  the  hours  of  uid  1 
(^clock  In  the  af^moon,  and  to  oil  the  same 
by  irfacing  tbe  laddo-  provided  by  tbe  defend- 
ant iqion  the  floor  of  said  engine  room,  with 
tbe  top  of  said  ladder  resting  against  said 
line  of  shafting  and  against  the  wooden  beam 
Just  undCT  said  ahafting,  according  as  the 


bearings  to  be  oiled  could  be  made  most  ac- 
cessible; and  the  defendant  supplied  the  lad- 
der on  which  the  plaintiff  had  to  climb  to 
do  said  oiling.  (3)  On  said  16tb  day  oC  Janu- 
ary, 1894,  the  said  ladder  provided  by  the 
defendant  was  unsafe,  unsuitable,  and  unfit 
to  climb  upon  to  oil  said  line  of  shafting  as 
aforesaid.  In  that  it  was  not  provided  with 
any  sharp  points,  spikes,  prods,  or  any  other 
duitable  means  to  prevent  its  slipping  on  the 
floor  of  said  engine  room  when  placed  In  posi- 
tion to  oil  said  line  of  shafting,  and  in  that 
the  agents,  servants,  and  employes  of  the 
defendant,  and  the  defendant,  had  carelessly 
and  wantonly  removed,  broken,  cut  off,  and 
taken  away  the  spikes  and  prods  which  had 
formerly  been  in  the  lower  ,end  of  said  lad- 
der; and  the  floor  of  said  engine  room  was 
hard,  and  worn  smooth,  so  that  the  ladder 
provided  by  the  defendant  could  not  stand 
safely  npon  said  fioor  unless  properly  pro- 
vided with  prods  and  spikes  in  the  lower  end 
thereof  to  ke^  said  ladda  from  slipping. '  (4) 
On  said  16tn  day  of  January,  18^  the  plain- 
tiff, while  under  orders  as  aforesaid  to  oQ 
said  line  of  shafting,  climbed  upon  said  lad- 
der while  placed  in  the  ordinary  position  nec- 
essary and  convenient  to  do  said  work,  and 
without  any  fault  or  negligence  on  the  part 
of  the  plaintiff,  and  while  using  ordinary  and 
reasonable  care,  the  foot  or  lower  end  of  said 
ladder  suddenly  slipped  and  moved  outwards 
upon  said  floor,  thoreby  pulling  the  npper 
end  off  Its  resting  and  bearing,  and  thereby 
causing  said  ladder  to  fall  flat  upon  said 
floor  while  the  plaintiff  was  on  the  upper  part 
of  the  same,  engaged  In  oiling  said  shafting; 
and  thereby  the  plaintiff  fell  and  was  thrown 
upon  the  floor  of  said  engine  room,  a  dis- 
tance of  about  eighteen  feet  (5)  By  rea- 
son of  said  faU  the  plaintiff  hit  his  left  foot 
upon  the  fioor  of  said  engine  room  with  great 
force,  and  thereby  bruised,  strained,  wrench- 
ed, twisted,  and  sererety  Injured  his  left  ankle 
and  foot,  and  the  cords  and  muscles  thereof, 
so  that  tbe  said  ankle  became  weak,  lame, 
and  swollen,  and  rwy  painful  to  tbe  plaintiff, 
and  tbe  plaintiff  was  weak,  sick, 'and  lame 
for  a  long  time  thereafter,  to  wit,  for  the 
period  of  seven  mcmths,  and  unable  to  walk, 
stand,  or-  attend  to  any  of  his  ordinary  busl- 
ness;  and  said  injury  is  permanent  and  ln< 
curable,  and  the  plaintiff  has  suffered  and 
still  does  snfEi^  great  pain  from  tbe  same; 
and  tbe  plaintiff  has  expended  large  sums  ot 
money  In  endeavoring  to  cure  himself  of  said 
injuries,  to  wit,  the  sum  of  $200.  (6)  The 
plaintiff  at  the  tbce  ot  said  Injury  waa  a  fire- 
man, and  capable  of  earning  the  sum  of  $11 
per  week,  and  erer  since  said  Injmy  the 
plaintiff  has  been  nnaUe  to  perform  any  of 
tbe  duties  or  do  any  of  the  woEfe  of  a  flre- 
man, and  on  account  of  said  Injuries  now  Is, 
and  win  always  remain,  unable  to  do  w  to 
perform  any  of  the  work  or  duties  of  a  fire- 
man. 'She  plaintiff  claims  $6,000  damages.** 
The  defendant  donurred  to  this  complaint 
because:  "(U  Tba  alleged  supposed  defects 
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In  the  ladder,  and  tUe  alleged  condition  of 
the  floor  of  the  engine  ro<Hn,  all  as  described 
la  the  third  paragraph  of  the  complaint,  were 
obvious  to  the  plaintiff  at  the  time  of  the 
injury  complained  of,  and  he  knew  <tf  the 
same,  or  ought  to  have  known  of  tie  same, 
and  he  had  equal  and  the  same  means  of 
knowledge  with  the  defendant  of  any  dan- 
ger arising  from  such  snppoeed  defect;  and 
he  was  bound  to  Judge  for  himself  of  the 
danger  of  climbing  the  ladder  at  the  time 
of  said  Injury,  and  took  upon  blmsdf  what- 
ever risks  were  incurred  in  the  use  of  said 
ladder.  <2)  Upon  the  facts  stated  In  the  com- 
plaint, the  plaintiff  was  guilty  of  negligence 
materially  contributing  to  the  Injury.  (3)  It 
being  alleged  In  the  third  paragra^  of  said 
complaint  that  the  agents,  slants,  and  em- 
ployes of  the  defendant  had  carelessly  and 
wantonly  removed,  broken,  cat  off,  and  taken 
away  the  spikes  and  prods  wblcAi  bad  for- 
merly been  in  the  lower  end  of  said  ladder, 
it  appears  that  the  injnry  of  the  plaintiff  was 
cansed  by  the  n^llgence  of  the  fellow  serr- 
ants  of  the  plaintiff;  and  In  so  far  as  It  Is 
alleged  that  such  spikes  and  prods  were  re* 
moved,  broken,  cut  off,  and  taken  away  by 
the  defendant,  the  defendant  had  the  right  to 
Judge  for  itself  what  sort  of  ladders,  as  well 
as  floors,  it  would  use  In  Its  trasiness;  and 
the  plaintiff  had  full  knowledge,  or  means  of 
knowledge,  of  the  drcumstances  and  facts 
about  such  ladder  and  floor;  and  in  mterlnr 
the  employ  oi  tbe  defendant,  and  nndertak* 
Ing  to  oil  said  line  of  shafting  by  the  use  of 
said  ladder  described  In  tbe  complaint,  the 
plaintiff  assumed  all  the  risks  of  such  sorlce 
arising  from  tbe  snniosed  defecbi  (bat  ob^ 
viotis.  If  so)  In  said  ladder  and  floor  de- 
scribed In  the  complaint.  (4)  UiMn  the  facts 
stated  In  the  complaint,  tiie  plaintiff  baa  no 
right  o<  action  against  the  defendant,  and  Is 
not  entitled  to  tbe  relief  sought  for  In  said 
complaint" 

The  Judgment  of  the  trial  court  Is  In  the 
following  language:  "This  action,  by  writ  and 
complaint  dated  August  7.  1894,  claiming  $9,- 
OUO  damages,  as  on  file,  was  duly  served  on 
the  defendant,  as  appears  by  the  officer's  return 
Indorsed  thereon,  and  came  to  this  court  on 
the  flrst  Tuesday  of  S^tember,  1894,  when 
the  parties  appeared,  and  the  defendant  flled 
Its  demurrer,  as  on  file,  and  thence  by  con- 
tinuance to  the  ISth  day  of  February,  1895, 
when  the  parties  appeared;  and  the  court,  hav- 
ing heard  the  parties,  overruled  said  demurra; 
and  said  case  came  thence  to  tbe  30tta  day  of 
January,  1897,  when  the  parties  appeared, 
and  were  heard  as  to  the  damages  to  be  as- 
sessed In  said  case.  Tlie  court,  having  heard 
the  parties,  finds  that  the  plaintiff  has  sus- 
tained damages,  as  alleged  in  his  complaint, 
to  the  amount  of  twenty-flve  dollars;  said 
amount  being  nominal  damages.  Whereupon 
tt  Is  adjudged  that  the  plaintiff  recover  of  tbe 
defendant  twenty-flve  dollars  damages,  and  his 
costs,  taxed  at  I  

The  defendant  appealed  from  this  Judgment, 


alleslng  that  the  trial  court  iored  In  "over- 
ruling the  demnnw  of  the  defendant  to  the 
complahit  of  the  plaintiff,  and  hi  ovarullng 
the  sevonl  causes  of  the  demurrer  tberdn  al- 
leged. It  therefore  prays  for  such  rdlef  as 
Is  provided  1^  law  hi  the  premises." 

John  W.  Ailing  and  James  B.  Wheeler,  for 
qoellanta.   Charles  8.  Hamilton,  tia  appeDee. 

ANDREWS,  O.  J.  The  appeal  Is  property 
here.  The  only  error  assigned  is  that  the  court 
erred  in  overruling  tbe  defendant's  deminrer 
to  the  complaint  At  the  conunon  law,  upon 
the  overruling  of  a  demmrer  to  a  complaint 
Jn^ment  In  chief  went  against  the  defend- 
ant 1  Swift,  Dig.  638;  1  Ohit  PL  701.  In 
snch  a  case,  v^  clearly,  a  writ  of  error  would 
lie  from  the  Judgment  on  the  demurro'.  Ac- 
cording to  our  present  practice,  an  appeal  will 
lie  wherever  a  writ  of  error  could  be  sustain- 
ed. Our  statute  (Oen.  St  1888,  {  1014)  al- 
lows a  defendant  after  the  overmllng  of  a 
demurrer,  to  plead  ovee,  if  he  desires  to  do  so. 
In  this  case  the  defendant  declined  to 
over,  and  final  Judgment  was  rendered  against 
tt  But  the  refusal  to  plead  did  not  take  away 
the  right  to  claim  error  In  the  ruling  on  the 
demmrer. 

There  is  no  error  in  the  ruling  of  the  superior 
court  unless  the  complaint  Is  so  defective  that 
under  Its  averments  a  valid  Judgment  In  favor 
of  the  plaintiff  could  not  be  proved  consist- 
ently with  the  rules  governing  tbe  admission 
of  evidence.  The  defendant's  assignment  of 
error  assumes,  as  also  Its  argument  conteids. 
that  the  complaint  Is  defective  and  insufficient 
to  that  extent  It  Is  not  very  difficult  to  test 
this.  Suppose  the  complaint.  Just  as  It  Is, 
to  be  denied;  could  a  good  cause  of  action  be 
proved?  Evidence  to  prove  all  the  facts  pat 
In  Issue  would  be  admissible,  also  to  prove  all 
relevant  facts,  and  all  fiicts  necessary  to  In- 
troduce or  explain  tiie  facts  in  Issne,  or  the 
relevant  facts.  It  would  then  be  competrat 
to  prove,  under  the  averments  In  the  com- 
plaint, that  the  plaintiff  was  In  the  employ  of 
the  defendant  on  the  day  named;  that  he  bad 
been  so  employed  for  some  time  previous  to 
that  day;  that  a  part  of  his  employment  waa 
to  oil  the  shafting,  as  set  forth;  that  l^e  lad- 
der he  had  used  for  that  purpose  at  all  timeR 
previous  to  that  day  had  been  sui^Ued  with 
spikes  or  prods  at  It?  lower  end,  and  so  as  to 
prevent  Its  slipping;  that  "^he  agents,  serv- 
ants, and  employes  of  the  defendant  and  the 
defendant,  had  carelessly  and  wantonly  re- 
moved, broken,  cut  off,  and  taken  away  tbe 
spikes  and  prods  which  had  formerly  been 
In  the  lower  end  of  said  ladder";  and  that 
this  had  been  done  since  the  plaintiff  had  last 
used  the  said  ladder,  and  without  giving  htm 
any  notice  of  snch  r«noval,— because  It  Is  al- 
leged'tiiat  the  plaintiff  was  without  fault  or 
negligence  on  his  part.— and  that  by  reason  of 
such  removal  the  ladder  slipped,  and  plaintiff 
fell  and  was  InJuKd.  These  facts  would  es- 
tablish a  good  cause  of  action  In  fiivor  of  the 
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Iilaintiff.  li  the  defendant  itself  removed  the 
prods.  It  was  In  duty  bound  to  notify  the 
plaintiff  of  that  fact,  and  without  such  no- 
tice be  was  Justified  in  believing  that  the  lad- 
der was  in  the  same  condition  as  when  be  bad 
last  used  It  He  bad  no  occasion  to  examine 
It  that  momlng  before  he  went  up  on  It  to  oil 
tlie  machinery.  An  employer  Is  bound  to  fur- 
nish his  servant  with  a  reasonably  safe  place 
in  whlcii  to  do  his  work.  He  is  bound  to  pro- 
vide tools  and  apphances  which  ore  free  from 
secret  defects.  If  he  does  this,  he  Is  not  lia- 
ble to  tbe  servant  If  be  does  not  do  tbia,  or 
If  be  does  not  point  out  tbe  defects,  and  in- 
Jiuy  ensue  to  the  servant,  tben  tbe  mployer 
is  UaUe;  and  much  more  so  if  tbe  employer 
bu  bims^  created  the  danger  which  causes 
tbe  injury.  Then  to  no  €En»r.  The  other 
jadgea  codcue. 

iS>  Conn.  418) 

CROSQROVH  T.  CROSGROVB  et  aL 
(Supreme  Court  of  Errors  of  CoDDecticut  July 
13.  1807.) 

WlLU— COXSTKDCTION  —  DSSieNATton    OF  Bb!(E- 

riciARiEs— Description  or  Pkopbrtt— Natohb 

or  ESTATB— ALIBMS— DlSABILrrr— UORTOAOES— 

Valiuitt. 

1.  Testator  made  17  tersely  expressed  bequests 
lo  Us  brother  and  oisters,  oepliews  and  nieces, 
iBost  of  whom  were  married  and  had  children. 
In  tbe  bequests  to  Ibe  brother  t^o  bad  a  wife, 
and  to  those  of  the  ^ers  who  liad  huabands, 
tbe  sifts  were  to  both  husband  and  wife.  In  tlw 
cues  where  the  nieces  or  nephews  were  mar- 
ried, dther  with  or  ^thont  diudren,  ^e  bequest 
io  eadi  case  was  to  the  relatiTe,  either  niece  or 
uepbew,  "and  family."  field,  that  these  bequests 
to  a  r^tive  "and  family"  were  to  l>e  e<}ually 
dirided  between  the  relative  named,  the  wife  or 
bnsbaod,  and  the  diUdreo,  If  any,  living  at  the 
time  of  the  testator's  decease. 

2.  In  a  devise  of  real  property  for  life,  with 
renuinder  to  the  heirs  of  testator,  consisting  of 
one  brother  and  one  sister,  both  re^dent  citizens, 
and  two  nonresident  alien  sisters,  not  citizens, 
or  irivea  of  citizens,  of  France  (Oea.  St  8  16), 
tbe  remainder  vests  only  in  the  resident  brother 
aod  siffter. 

3.  Aliens  may  acqi^re  personal  property 
begoest 

4.  Wba«  the  langoage  used  in  a  devise  covers 
an  interest  greater  than  that  held  by  the  -devisor 
ta  tbe  property,  the  devise  is  not  thereby  de- 
feated, but  is  effectual  as  to  snch  Interest  as  tbe 
devisor  bad. 

5.  In  a  suit  for  the  construction  of  a  will 
devising  testator's  interest  in  land  of  which  he 
was  mortgagee,  the  validity  of  the  mortgage  debt 
cannot  be  inqniied  into. 

6.  A  bequest  was  made  to  the  Second  Oon- 
sregational  Church.  The  church,  as  such,  was 
ao  unincorporated  body.  Incapable  of  holding 
property;  but  the  equivalent  incorporated  body, 
tte  Second  Oongvegational  Society,  held  all  its 
property  for  tbe  exclusive  use  of  the  church. 
BM,  that  'be  bequest  was  payable  to  the  Second 
Congregational  Society. 

7.  A  bequest  to  a  church  of  money  to  be  pnt  at 
osory,  or  to  tbe  best  interests  of  the  ehnrait  b 
an  absolite  ^t  to  the  church. 

Caae  resored  ftom  anperliv  court,  New  Lon- 
don coobty;  WBliam  T.  Blsi«,  Judge. 

Salt  by  George  L.  GroBgroTe,  executOTt 
tg^nst  Tbomos  Oroagrore  and  othera,  to  ob- 
tain tbe  coDStmclioD  of  a  wiU.    Beserred  bf 


the  superior  court  for  conslderatkm  of  the  su- 
preme cowt  of  arrors. 

The  facts  ore  as  follows:  <1)  On  the  lOtb 
day  of  June,  1883.  Hugh  GroBgrore,  of  Nor- 
wich. In  Mew  London  county.  In  tbe  state  of 
Connecticut,  died,  leaving  his  last  will  and 
testament  dated  June  7, 1803.  a  copy  of  which 
is  b«^  annexed,  and  marked  "Bzhlbit  A," 
and  made  a  part  of  this  complaint.  Said  will 
was  on  the  30th  day  of  June,  1803,  duly  pro- 
bated in  the  court  of  probate  tor  the  district  of 
Nwwlcb;  and  tbe  plalntUI  was  duly  lyipolnt- 
ed  and  qualified,  and  contlnnes  to  be^  the  ex- 
ecutor of  said  will.  John  Bennett,  of. Bye, 
N.  T.,  who  was  appohited  In  said  will  co-a- 
ecutor  wltti  the  petlUoner,  refused  to  accept 
the  executorship.  &)  At  tbe  time  of  the  death 
of  tbe  said  Hugh  Oroagrore  tbe  fbUowlng 
were  his  next  of  kin,  to  wit:  ^nionias  Oroa- 
grove,  a  brother,  of  Norwich,  Onm.;  and  WIsb, 
O.  Atchison,  a  sister,  of  McmtvUle,  Oonn.,  and 
wife  of  Alexander  Atchison,  of  said  iixmt- 
vUle;  Ann  a  Bennett,  a  slater,  <tf  Batbfamham, 
in  Ir^and;  and  Sarah  fixownlee,  a  sister,  of 
BeUtast,  In  Irdand.  (9  Since  tiie  death  <a 
tbe  testator,  Bjagb  Grosj^OTe,  tbe  said  Ann  O 
Bennett  has  died  in  Ireland,  leaving  the  t<A 
lowing  diUdroi,  to  vrit:  He  said  Mary  J. 
Kdly.  Uargaret  Ht^bes.  Jtrtin  Bennett,  BBsi. 
White,  Hus^  Bennett,  Annie  Shadow,  Oeorgi. 
Bennett,  and  Fanny  Whitney,— end  leaving  a 
last  wm,  of  which  tbe  said  Hugh  Bomett  and 
William  Hn^ies  are  the  executors.  Btnce  the 
death  of  aald  Ann  O.  Bomett  the  said  Mary  J. 
Eel^  has  died  In  Irtiand,  leaving  ber  husband, 
the  said  Robert  Kdly,  Sr.,  unA  ber  said  cbfl- 
dren,  William  Kelly,  Margaret  Kelly,  and 
Robert  KeSty,  Jr.,  In  Ireland,  her  snrvMng,  and 
leaving  a  last  will,  of  which  said  tauband  to 
the  executor.  Tbe  said  WlllUun  C^n^rove,  of 
OblcagD,  mentioned  In  said  will.  Is  a  nepheW  of 
the  testator;  and  at  the  time  oC  the  testator's 
death  bis  family  oimslsted  of  bis  wife,  Min- 
nie Groegrove,  and  a  minor  (dilld,  Georgia  M. 
CrosgroTft  Shuie  the  death  of  Ibe  testetor 
two  other  cblldrett  have  been  bom  to  ssld  Wil- 
liam Orosgrove,  to  ^t,  tbe  said  Hany  Cros- 
grove  and  Clam  M.  CrcMgrove;  and  tbe  tamify 
of  this  William  Orosgrove  now  consists  of 
him,  bis  said  wife,  ai^  s^  three  children. 
The  said  Margaret  Hughes,  of  Bathfamham, 
Ireland,  mentioned  In  said  will,  is  a  niece  of 
the  testator;  and  at  tbe  time  of  the  testattu's 
death  h^  family  consisted  of  ber  husband, 
said  William  Hughes.  Sr.,  and  the  f(^owlng 
named  diildren:  William  Hughes,  Jr.,  of  age; 
George  Hv^hes.  a  minor;  James  Hughes,  a 
minor;  Ann  Jane  Hu^es,  a  mlww;  Frances 
Hughes,  a  minor;  and  Margaret  B.  Hughes,  a 
minor.  The  said  John  Bennett,  of  Park  Ridge, 
mentioned  In  said  will.  Is  a  n^bew  o£  tbe  tes- 
tator; and  at  tbe  time  of  tbe  testator's  deaOi  bis 
&mlly  omslsted  at  his  wife,  Anne  J.  Bomett. 
and  tbeUr  children,  to  wit:  William  J.  Ben- 
nett, of  age;  Mary  J.  Bennett,  of  age;  George 
G.  Bennett,  a  minor;  EUza  McO.  Bennett,  a 
minor;  Matilda  Bennett,  a  minor;  and  Mar- 
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garet  E.  Bomett,  a  minor.  The  said  Eliza 
White,  of  MassachusettB,  mmUoiied  in  said 
wUI,  Is  a  niece  of  the  testator,  and  at  his  death 
bad  three  sons,  William  H.  White,  th»i  aged 
IS  years;  Gecvse  F.  Whlt^  then  aged  17 
years;  and  James  W.  White,  then  aged  14 
years.  The  said  Hu^  Bennett,  of  Irdand, 
mentioned  in  said  will,  la  a  n^hew  of  the 
testator;  and  at  the  time  of  the  testator's  deatn 
Us  family  consisted  only  of  himself  and  bis 
wife,  EUen  Branett  The  said  Annie  Shadow, 
of  Ireland,  mentioned  In  said  will,  la  a  niece  of 
the  testa^;  and  at  the  time  of  the  testator's 
death  her  fomlly  cottslsted  of  her  hnshand, 
Thranas  Sbeldow,  and  their  minor  children, 
Archibald  N.  B.  Shddow,  Frances  B.  Bheldow, 
Mabel  A.  Shadow,  and  Thomas  O.  Sbeldow. 
Since  the  death  of  the  testator  one  other  child 
has  been  bom  to  Annie  Sbeldow,  to  wit,  Vio- 
let E.  Sbeldow;  and  the  family  of  said  Annie 
Sbeldow  now  consists  of  her,  her  bnsband,  and 
said  five  diUdren.  The  said  George  Bennett, 
of  Irtiand.  mentioned  In  said  will,  la  a  nephew 
of  the  testator;  and  at  the  time  of  the  testa- 
tox'B  death  his  family  consisted  of  himself 
and  his  wife,  Mary  B.  Bennett  Ibe  aald 
Faimle  Whitney,  of  Ireland,  mentioned  in 
said  will.  Is  a  niece  of  the  testator;  and  at  the 
time  of  the  testator's  death  her  f&mlly  consist- 
ed of  her  hnsband,  James  Whitney,  and  tb^ 
minor  children.  Harriet  T.  Whitn^,  Qeorge  A. 
Whitney.  Arthur  J.  Whitney,  MatUda  Whit- 
ney, Lucy  M.  Whitney,  and  John  F.  Wbltn^. 
The  said  James  l^wnlee,  of  New  York,  m^ 
tloned  in  said  will,  is  a  nephew  of  the  testator; 
and  at  the  time  of  the  testator's  death  his  fam- 
ily consisted  of  his  wife,  Amelia  S.  McD. 
BrowDlee,  and  their  minor  child,  Esther  E. 
Brownlee.  Since  the  death  of  the  testator  one 
other  child  has  been  bom  to  James  Brownlee, 

to  wit,   Brownlee;  and  the  family  now 

consists  of  James  Brownlee,  his  wife,  and  said 
two  children.  In  said  Norwich  there  is  no  cor- 
poration of  the  name  the  "Seomd  Congrega- 
tional Church,"  but  there  Is  in  Norwich  a  cor- 
poration named  the  "Second  Congregational 
Society,"  having  the  control  of  a  church  edifice 
In  said  Norwich,  commonly  called  the  "Second 
Congregational  Church,"  in  which  church  the 
testator  was  a  regular  attendant  and  pew- 
holder.  The  house  No.  30  Baltic  street,  in 
Norwich,  has  always  been  owned  by  the  broth- 
er of  the  testator,  Thomas  Crosgpove,  who  In 
October,  1860,  mortgaged  the  same  to  the  tes- 
tator to  secure  his  note  then  due  the  testator, 
for  $450,  payable  on  demand,  with  yearly  in- 
terest. No  part  of  the  principal  and  no  in- 
terest was  erer  paid  by  Thomas  CroegroTe,  or 
demanded  by  the  testator,  on  said  note  and 
mortgage.  The  note  and  mortgage  were  In 
possession  of  the  testator  at  his  death,  nncan- 
celed.  And  from  the  time  said  note  and  mort- 
gage were  given  there  was  no  acknowledg- 
ment of  the  same  as  an  existing  indebtedness 
by  said  Thomas  Crosgrove,  nor  promise  by  him 
to  pay  the  same  to  the  testator  or  to  his  ex- 
ecutor. At  the  testator's  death  there  was  on 
the  farm  devised  to  sister  Eliza  and  husband 


one  horse  and  cows  owned  1^  the  testa- 
tor. 

The  following  Is  the  will  of  the  testator: 

"Be  It  known  to  all  Persons:  That  X  Hugh 
CrosgroT  of  the  town  of  Norwich  In  tbe 
County  of  New  London  In  the  State  of  Gon- 
nectlcnt  being  of  lawful  age.  of  sound  and 
dlapoMng  mind,  memory  and  Judgment  and 
under  no  Improper  influence  or  restraint-do 
hereby  make  publish  and  declare  this  to  be 
my  last  will  and  testament  horelqr  revcAlns 
all  previous  wills  and  codl<dla  hty  me  made. 
I  give  devlae  and  bequeath  my  estate  and 
proper^  real  and  personal  as  fidlows:  Oat 
Is  to  aay:  to  ml  Brother  Tbomas  Crosgror 
and  wife  The  House  on  Baltic  Stree  80  and 
the  Rent  of  House  86  Chestnut  street  to  be 
capt  In  B^r  and  return  to  ml  En  and  to 
ml  sister  Mrs.  George  bennett  1  Boquath  five 
hundred  dollars,  and  1  Beqnatb  to  ml  ristei 
Sarah  five  Hundred  dollars  and  1  Bequeth 
mi  nefn  Tbomas  H.  Crosgrov  seventeen  bnn- 
dred  &  twenty  sex  dollars  that  Z  lent  Him 
in  1888  with  Int  sine  &  1  Bequeath  to  ml 
nefn  G.  I*.  Crosgrov  seventera  Hundred  D<d- 
lars.  ft  1  Bequatb  to  ml  nefu  William  Cros- 
grov &  fomly  twelve  hundred  dollars  ft  1 
Bequeath  to  sister  EUze  and  husband  five 
Hundred  and  use  of  farm  and  Stok  at  doth 
Betnrn  to  ml  hers  ft  1  Bequeath  to  ml  nefn 
Mary  Jane  Kelly  ten  Hundred  dollars  &  t 
Bequeath  to  ml  nefu  Margaret  Hughs  and 
famly  ten  Hundred  dirilus  ft  1  Beqeatb  to 
ml  nefu  John  Bennett  and  famley  Seven- 
teen Hundred  dollars  ft  1  Bequeath  to  mi 
nefn  Eliza  White  and  boys  ten  Hundred  dol- 
lars &  1  Bequeath  to  ml  nefn  Hugh  Ben- 
nett and  famley  twelve  Hundred  dollars, 
ft  i  Bequatb  to  mi  nefn  Anne  Sbldow  and 
famley  ten  Hundred  dollars  ft  i  Boquath  to 
ml  nefu  George  Bennett  and  famley  twelve 
Hundred  dollars  &  i  Boquath  to  ml  nefu 
Faney  Whitney  and  famely  ten  Hundred  al- 
ters &  1  Boquath  to  mi  nefu  James  Brown- 
ie and  famley  ten  Hundred  dollars  &  1  Bo- 
quath to  ml  fefu  sam  Brownlle  ten  Hundred 
dollars  and  1  boquath  ml  friend  Hugh  King 
for  favours  received  fifty  dollars  ft  I  Bo- 
quath to  the  second  Congregational  church 
five  Hundred  dollars  to  be  put  ausery  or  tbe 
best  Interests  of  the  church  I  appoint  G.  li. 
Crosgrovc  of  Norwich  Conn,  ft  John  Ben- 
nett of  the  town  of  Rye  Westehester  county 
and  state  of  New  York  executors  of  this  my 
last  will  and  testament 

"In  witness  whereof  I  have  Signed  sealed 
published  and  declared  this  instrument  as 
my  last  will  and  testament  at  said  Norwich 
on  the  7th  day  of  June  A.  D.  1893." 

The  questions  as  to  which  an  adjudication 
of  the  court  is  asked  are  as  follows:  "(1) 
In  each  of  the  several  Instances  in  stdA  will 
of  a  bequest  to  a  person  named  and  "fam- 
ily," does  the  husband  or  wife  (as  tbe  case 
may  be)  of  the  person  named  share  In  tbe 
bequest?  Do  children  bora  to  said  person 
named  since  the  testator's  death  share  In 
the  said  bequests,  and  among  whom,  In  eacta 
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ot  mlA  tautaiices,  and  In  vtaat  pro|»rtkui, 
•baU  aald  bequests  be  distributed?  (2)  In 
whom  does  the  remainder  In  tbe  Gbestnut 
street  bonse  and  the  farm  and  ttie  Uve  sttx^ 
on  said  farm  vest,  and  can  the  two  alien 
8lst««  of  tbe  testator  be  belra  tbereof?  (3) 
To  whom  should  tbe  bequext  to  the  Second 
Congregational  Ohurcb  be  paid,  and  Is  the 
title  an  absolute  one  in  the  legatee,  or  re* 
Btrlcted;  and.  If  so,  to  what  extent?  (4)  b 
tbe  said  mortgage  on  the  Baltic  street  bouse 
a  Talld  asset  of  said  estate;  and,  If  so.  what 
effect  If  any,  has  tbe  devise  in  said  will  of 
■aid  Baltic  street  house  thereon?" 

William  H.  Shields,  for  Thomas  Crosgrove 
and  wife.  Charles  F.  Thayer,  for  Alex.  C. 
Atchison  and  others.  Solomon  Lucas,  for 
Second  Congregational  Society. 

HAMWRST«EY,  J.  Tbe  word  "fftndly"  Is 
one  <tt  variable  meaning;  and,  when  used  in 
a  win  as  descripttre  of  tbe  hraeficlaTleB  of  a 
legacy,  its  legal  Import  will  be  determined  by 
Oe  hitenUwi  of  the  testator  emwessed  In  tbe 
isngnage  ot  tttt  wbOle  Instmnuot  read  In  the 
Bght  ot  relevant  circumstances  existing  at  tbe 
time  of  execntkaL  Smith  v.  WUdman.  87 
Conn.  884;  Wood  Wood,  68  Conn.  827,  SES 
AtL  520;  8t  John  v.  Donn,  06  Oonn.  401,  400, 
M  Aa  110.  This  Win,  evidently  tbe  product 
tit  an  Intdllgent,  although  qidto  unlettezed, 
person,  contains  10  briefly  expressed  beqnests, 
of  which  an  bat  two  are  to  tbe  brother  and 
tiUten,  nephews  and  nieces,  of  the  tettattv. 
His  next  of  kin  were  one  brother  and  three 
■Istets.  His  gift  to  tbe  brother  Is  "to  my 
brother  and  wife";  to  tbe  sista  who  bad  a 
husband,  "to  my  sisrar  and  husband";  to 
the  two  sUrters  whose  husbands  do  not  appear 
to  have  beoi  living,  tbe  gift  Is  "to  my  sistor"; 
to  three  nq>bews  and  one  niece,  who  do  not 
appear  to  have  had  any  family,  the  gift  Is  'to 
my  neiAew";  to  one  niece  whose  husband  Is 
not  living,  tbe  gift  is  "to  Elba  White  and 
boys":  to  five  nephews  and  three  nieces  who 
have  families,  the  gift  is  "to  my  nephew  and 
fandly."  Of  these  eight  nephews  and  nieces, 
two  had  a  wife  and  no  children,  and  the  otb- 
pre  a  wife  or  husband  and  one  or  more  chll- 
BrexL  In  tbe  case  of  one  niece,  one  of  six 
AOdren  was  of  age;  and.  In  the  case  of  one 
neidiew,  two  of  six  tibBdrra  wa»  of  age;  aU 
Qw  otho-  diHdren  were  minors.  It  does  not 
^qtear  wbethor  the  children  ct  age  conUnoed 
to  Uv^  wldi  ttuta  parents,  or  whether  they 
were  of  age  at  the  time  the  will  was  made, 
ttnee  yean  before  die  testator'a  death.  These 
gms  "to  my  nqihew  and  bunlly"  range  In 
amount  from  ^,000  to  91,700.  The  primary 
meaning  of  "fainny"  Is  tbe  assembly  of  pet^ 
SMks  under  the  rule  of  tbe  head  of  one  bouse- 
oold.  Including  wife,  ddldrat.  and  slaves  or 
servants;  but  tbe  word  Is  frequently  used  In 
common  speech  without  reference  to  an  estab- 
Dahed  household,  and  merely  tat  the  purpose 
of  Indicating  the  Individuals  related  as  hus- 
band and  wife,  or  parents  and  4r'i^Wrpu.  We 


fUnk  It  dear  that  the  testator  used  tbe  word 
In  the  latta  saise,  and  Intended  each  gift  "to 
my  n^hew  and  family"  to  he  divided  equal- 
ly between  tbe  individuals  of  the  famlly,-^us- 
band,  wife,  and  children.  Nothing  appears  to 
except  these  legacies  from  the  general  rule 
that  a  wUi  speaks  from  tbe  death  of  the  tes- 
tator. Therefore  the  children  who  wore  un- 
born at  that  Ume  do  not  share  m  tbe  legades. 
Oold  V.  Judson.  21  Cona  616,  628;  Jones*  Ap- 
peal, 48  Conn.  60,  67. 

The  sisters  of  the  testator  who  wen  dtisois 
of  Great  ^toln  do  not  come  wltUn  any  imi- 
vlslon  of  tbe  statute  enabling  an  alien  to  In- 
herit real  estete.  Gen.  St  S  Ifi  et  seq.  Tbere- 
ton  tbe  remalndos  In  tbe  Chestnut  street 
bouse  and  the  fiirm  glv^  by  tbe  will  to  the 
testator's  heirs  vest  in  the  brother  and  sister 
who  aro  cltlsens  of  this  state.  1  Swift,  Dig. 
157;  Bvana^  Appeal,  61  Conn.  435.  The  stock, 
however,  la  personal  estate,  and  the  aUen  sis- 
ten  can  shara  In  this  gift 

The  devise  to  his  broUwr  Thomas  and  wife, 
of  the  house  Na  80  Baltic  street,  Is  effectual 
to  transfer  any  Interest  the  testator  bad  in 
the  land  and  mortgage  debt.  Such  was  bis 
philn  Intention,  and  it  Is  not  defeated  because 
eag;>ress6d  In  language  that  coven  a  greator- 
iDt^eat  than  be  had  to  give.  The  validity  of 
tbe  debt  camiot  be  determined  on  this  ai^llca- 
tkm. 

The  bequest  of  9600  to  the  Second  Congrega- 
tional Church  bt  an  absoluto  gift,  and  tbe  de- 
scription m  connection  with  tbe  facts  found  Is 
snffident  to  Identliy  tbe  Second  Coogregatlon- 
al  Society,  of  Norwich,  as  the  legatee,  tfristol 
▼.  Asylnm.  60  Conn.  472,  22  AtL  ^ 

The  superior  court  is  advised  to  render  Judg- 
ment settling  the  construction  of  the  will  in 
respect  to  the  questlans  aAed  as  fUhnn:  CI) 
Each  bequest  to  a  perron  named  and  "family" 
Is  shared  equally  lij  tbe  membws  ot  tbe  fami- 
ly (i.  e.  husband,  wife,  and  children).  If  any. 
Bring  at  the  time  of  tbe  testator's  death.  ^ 
The  remalnden  In  the  Chestnut  street  house 
and  the  farm  vest  In  the  brother  Thomas 
Croagrove  and  the  sistn  Saisa  0.  Atchlscm. 
The  stock,  after  tbe  twmlnaUon  of  tbe  Ufe  use, 
goes  to  the  brother  and  three  sisters.  (8)  The 
bequest  to  tbe  Second  Oongregatlmial  Church 
veste  an  absolute  title  to  the  Second  Congre- 
gatkmal  Sodetr,  of  Norwich.  (4)  Tbe  devise 
of  the  Baltic  street  bonse  transfen  to'  Thomas 
Grosgrove  and  wife  any  Intoest  the  testator 
may  have  bad  In  tbe  land  and  mortgage  debt 
The  other  Judges  concur. 


(M  Ha.  tM) 
HU8SBT  et  aL  V.  SOIJTHABD  et  al. 
(Supreme  Judicial  Oonrt  of  Slalne.  May  29, 
1807.) 

Pbobatb  Jodob— Appoiktmint  or  Administbator. 

A  judge  of  probate  who  is  appointed  by  a  tes- 
tator executor  of  a  will  ia  not  qualified  or  anthor- 
laed,  even  before  probate  of  aoch  will,  to  appoint 
a  special  administrator  en  another  estate  to  which 
the  estate  represented  by  him  as  executor  ^  large- 
ly Indebted;  and  such  appointmeDt  of  a  ^eiHat  ad- 
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ministrator  is  void,  and  the  person  aasoming  to 
act  thereunder  may  be  enjoioed  from  so  doing 
br  this  court  sitting  as  the  court  of  equity. 
(Omdal.) 

Bill  by  Harriet  F.  Hussey  and  otliers  against 
Cbai-les  H.  T.  Southard  and  others.  BUI  sus- 
tained, and  injunction  ordered. 

O.  D.  Baker  and  S.  L.  Larrabee,  for  plaln^ 
tiffs.   L.  C.  Comisli,  for  d^endants. 


PES  CURIAM, 
tion  OTdered. 


Bill  sustained.  Injunc- 


(N  MA  nt) 

BROOKS  et  al.  t.  CITY  OF  BELFAST  et  al. 

(Supreme  Judicial  Court  of  Maine.   May  29, 
1897.) 

Wiixs — Lapsbd  Beqcbsts— Pekfbtuities — Chabi- 
TiKa — Cr  Pres. 

1.  The  residuary  clanse  of  the  will  of  Mary  E. 
Simpson  Sonthvorth  requiring  a  judicial  con- 
stmctlon  is  as  follows:  "All  the  rest,  reddne,  and 
remainder  of  my  estate,  and  of  which  I  may  die 
possessed,  I  give,  bequeath,  and  devise  to  the 
Central  school  district  of  said  Belfast,  for  the  pur- 
pose followhig:  1st.  The  amount  of  this  bequest 
shall  be  invested  or  put  at  Interest  so  that  an 
Income  may  accrue,  and  so  kept  until  a  suffldoit 
sum  shall  be  accumulated  by  increase  from  intn- 
at  or  profit,  by  subsequent  beqnests  or  gifts,  or 
hi  soow  other  way,  to  provide  for  the  erection  of 
a  school  house  within  said  district  suitable  to 
accommodate  at  least  four  of  the  schools.  2d. 
When  the  sum  becomes  suffldent  tor  the  above 
puipose,  the  money  shall  be  used  for  the  building 
such  a  school  house  as  is  indicated  above." 

The  testatrix  executed  this  will  December  17, 
1889,  and  died  July  21. 1896.  At  the  date  of  the 
will  there  were  16  school  districts  in  the  dty  of 
Belfast,  including  the  one  named  hi  the  will,  and 
which  comprised  the  city  proper.  Each  of  these 
districts  was  then  a  body  corporate,  capable  to 
take  and  hold  property  by  bequest  or  devise;  but 
before  the  death  of  the  testatrix  the  school  dis- 
tricts in  all  towns  in  the  state  were  abolished  by 
the  statute  of  1893  (chapter  216),  and  on  Man^ 
1,  1894,  Central  school  district  ceased  to  Iiave 
a  corporate  existence  for  the  purpose  of  taking 
property  by  bequest  or  devise. 

Btid  that,  the  Central  sdiool  district  having 
ceased  to  exist,  there  is  neither  trustee  nor  bene- 
ficiary capable  of  taking  the  fund;  and  by  the 
aboUtioD  of  the  district  the  renduary  hequest  to 
that  conoradon  lapsed  to  the  estate  of  the  testa- 
trix, and  descended  to  her  heirs  as  intestate  prop* 

Also,  that  this  bequest  was  not  an  unquali- 
fied and  unrestricted  gift  of  a  fond  to  be  used 
for  any  and  all  purposes  to  which  the  district 
might  appropriate  it.  It  was  limited  to  the  specific 
purpose  of  erecting  a  school  bouse  within  said 
district,  suitable  to  accommodate  at  least  four 
of  the  schools.  The  school  district  was  at  once 
the  trustee  and  the  beneficiary. 

3.  Also  tliat,  the  Central  district  having  ceased 
to  exist. there  Isneither  trusteenor  beneSaaiycap- 
able  of  taking  the  fund;  and  if  die  taxpayns  and 
scholars  within  the  limits  of  that  district  should 
be  deemed  the  true  beneficisries,  and  it  were  prac- 
ticable or  possible  by  suostitution  of  other  trus- 
tees to  secure  and  restrict  the  benefit  of  the  fund 
to  the  taxpayers  of  that  district  alone,  such  bene- 
ficiaries would  not  be  a  body  corporate  capable  of 
receiving  and  holding  the  fund,  but  the  title  would 
be  held  and  continued  in  the  hands  of  the  trus- 
tees; and  the  objection  arising  from  the  rule 
against  perpetuities  thus  be  obviated. 

4.  Also,  uist  the  case  is  not  one  in  which  the 
Intention  of  the  testatrix  may  be  effectuated  by 


an  application  of  the  doctrine  of  cy  pres.  and  the 
gift  applied  "as  nearly  as  posuble"  in  coDformitr 
with  the  prosuined  intention  of  the  donor,  although 
the  particular  form  or  manner  j^edfied  in  the  be- 
quest cannot  be  followed. 
(Offidal.) 

Report  from  supreme  Judicial  court,  Waldo 

county. 

Bill  in  equity  by  John  O.  Brooks  and  oth- 
ers, executors  at  the  will  at  Maiy  E.  S.  South- 
worth,  deceased,  against  the  city  at  Belfast 
and  others,  to  obtain  a  construction  of  tiie  re- 
siduary clause  of  the  will.  The  case  was 
beard  upon  bill,  auswer,  and  the  addlUonal 
fact  that  at  the  date  of  the  will  there  were  16 
school  districts  In  the  dty  of  Belfast,  Inclu- 
sive of  the  "Central  District"  so  called,  nam- 
ed In  the  will  fts  one  of  the  objects  of  testsr 
trix's  bounty.  Submitted  on  report, 

W.  P.  Thompson,  for  plaintiffs.  N.  Ward- 
well,  01^  SoL,  for  defendant  city  of  Belfast 

WHITBHOUSE,  J.  In  this  biU  In  eqnlty 
the  plaintiffs  seek  to  obtain  a  judicial  con- 
struction of  the  residuary  clause  of  the  last 
will  and  testament  of  Mary  E.  Simpson  South- 
worth.  The  will  Is  as  follows: 

"I,  Mary  Bmeline  Simpson,  of  Belfast.  In 
the  cotmty  of  Waldo,  and  state  ot  Maine, 
make  this,  my  last  will  and  testament 

"I  give  and  bequeath  to  Dana  B.  South- 
worth,  of  said  Belfast  the  sum  of  thirty  thou- 
sand dollars. 

"I  give  and  bequeath  to  Elisabeth  Ohaiunan. 
dangbter  of  Mrs.  Mary  B.  Merrill,  of  Toledo, 
Ohio,  the  sum  of  erne  thousand  dollars. 

"I  give  and  bequeath  to  the  First  Parish 
(Unitarian)  Society  of  said  Bdfast  the  sum 
ot  three  thousand  d<41ar8. 

"1  give  and  bequeath  to  the  dty  of  Belfast 
In  trust  forever,  the  sum  of  five  hundred  dol- 
lars for  the  purpose  following:  The  Income 
and  accrued  interest  thereon  to  be  used  to 
keep  the  Joelah  Shnpsm  lot  in  Grove  Ceme- 
tery In  good  order  and  ctndltlDn  by  bavins  the 
grass  properly  cot  In  the  summer,  Ibe  monu- 
ment and  stones  fc^t  upright  and  free  from 
moss,  and  by  doing  such  other  things  as  are 
necessary  to  be  done  for  accomplishing  the 
purpose  specified  above. 

"All  the  rest  residue,  and  remainder  of  my 
estate  and  of  which  I  may  die  possessed  I 
give,  bequeath,  and  devise  to  the  Central  school 
district  ot  said  Belfast  tor  the  purpose  follow- 
ing: 

"1st  The  amount  of  this  bequest  shall  be 
invested,  or  put  at  interest  so  that  an  Income 
may  accrue  and  so  kept  until  a  sufficient  sum 
shall  be  accumulated  by  Increase  from  lnt»- 
est  or  profit  by  subsequent  bequests  or  gifts, 
or  in  some  other  way,  to  provide  for  the  erec- 
tion of  a  school  house  within  said  cflstrfct 
suitable  to  accommodate  at  least  four  d  the 
schools.  I 

"2d.  When  the  sum  becomes  sufficient  for 
the  above  purpose,  the  nwmey  ShaS  be  used 
for  the  building  such  a  acbool  bouse  as  ta  In- 
dicated above. 
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"I  hereby  appoint  Dana  B.  Sonthworth  and 
John  G.  Brooks  executors  of  this,  my  last  will 
and  testament." 

The  testatrix  executed  this  will  on  the  17th 
of  December,  18S9,  subsequently  married 
Dana  B.  Southworth,  and  died  on  the  Slst 
(lay  of  July,  1805,  At  the  date  of  the  will 
there  were  16  school  districts  In  the  city  of 
Belfast,  Indndlng  Central  school  district,  nam- 
ed in  the  will,  which  comprised  the  city  prop- 
er. E^ach  of  these  districts  was  then  a  body 
corporate,  competent  to  take  and  hold  prop- 
erty by  bequest  or  devise.  But  before  the  de- 
cease of  the  testatrix,  by  section  1  of  chapter 
216  of  the  Public  Laws  of  1893,  the  acbod  dis- 
tricts in  all  towns  In  this  state  were  abolish- 
ed, and  on  the  ist  day  of  March,  1891,  when 
the  act  took  effect.  Central  school  district  In 
Belfast  ceased  to  hare  a  corporate  existence 
for  the  purpose  of  taking  property  by  bequest 
at  devise. 

It  Is  provided  In  section  2  of  the  same  act 
that:  "Inmiedlately  after  this  act  shall  be- 
come a  law,  towns  shall  take  possession  of  all 
■dMolhouses,  lands,  apparatus  and  other  prop- 
erty owned  and  used  by  the  school  districts 
hereby  abolished,  which  districts  may  law- 
fully sell  and  amvey.  The  prt^rty  so  taken 
■hall  forthwith  be  appraised  by  the  assessors 
at  said  towns,  and  at  the  first  annual  assess- 
ment thereafter  a  tax  shall  be  levied  upon  the 
irbaie  town,  or  each  part  thereof  as  Is  Includ- 
ed within  the  districts  abolished,  equal  to  the 
whole  of  said  appraisal,  and  there  shall  be 
remitted  to  the  tax  payers  of  each  said  districts 
the  said  appraisal  value  of  Its  property  so  tak- 
en." Sectiott  4  declare  that:  "She  cuporate 
powers  of  every  school  district  shall  contlnoe 
under  this  act  so  fkr  as  the  same  may  be  nec- 
essary for  the  meeting  of  its  llabllitleB  and 
the  enfwfflng  of  its  rights;  and  any  property 
h^  In  trust  by  any  school  district,  Shall  con- 
tbme  to  be  held  and  used  aocwdlng  to  the 
terms  thereof." 

The  heirs  of  Mrs.  Southworth  claim  that  the 
bequest  to  Central  school  district,  in  the  re- 
siduary clause  of  the  will*  was  an  abeolnte 
gUt  to  that  body  corporate;  and.  Inasmuch  as 
the  district  was  abolished  and  ceased  to  have 
a  corporate  existmce  before  the  death  of  the 
testatrix,  the  l^cy  must  be  held  to  have 
lapsed,  and  the  residue  of  her  estate  should 
now  be  distributed  among  her  h^rs  as  intes- 
tate property.  On  the  other  band.  It  Is  con- 
tended that  the  clause  of  the  will  In  question 
evinces  a  charitable  purpose  on  the  part  of 
the  testatrix  to  aid  In  the  erection  of  a  school 
bouse  on  the  territory  comprised  within  the 
limits  of  Central  district,  that  the  district  was 
only  named  as  the  Instrument—*  trustee— 
for  the  carrying  out  that  intention,  and  that 
the  city  of  Belfast,  which,  under  the  act  of 
1803,  succeeded  to  the  rights  and  obligations 
of  the  district  respectlnR  the  erection  of  school 
houses  and  the  maintenance  of  schools,  should 
now  bec<»ne  the  beneficial  recipient  of  the  be- 
quest. 

1.  Whether  the  bequest  be  denominated  an 


"absolute  gift"  or  a  gift  in  trust  for  a  definite 
purpose  Is  of  little  or  no  practical  Importance 
with  respect  to  the  decision  of  the  question 
here  presented.  It  has  been  seen,  nowever, 
from  the  language  of  the  residuary  clause, 
that  the  bequest  to  the  Central  district  was 
not  an  unqualified  and  unrestricted  gift  of  a 
fund  to  be  used  for  any  and  all  purposes  to 
which  the  district  might  elect  to  appropriate 
it  The  purposes  of  the  gift  were  clearly 
specified  by  the  terms  of  the  will,  and  were 
not  co-extensive  with  the  general  purposes 
and  full  authority  of  the  district.  The  fund 
could  In  no  event  be  made  available  for  the 
[>ayment  of  teachers*  salaries  or  other  ordi- 
nary expenses  Involved  In  the  sup[>ort  of  the 
public  schools  In  the  district.  It  was  limited 
to  the  specific  purpose  of  "erecting  a  school 
house  within  said  district,  suitable  to  accom- 
modate at  least  four  of  the  schools,"  And  it 
would  seem  to  be  entirely  appropriate  to  say 
that  It  was  left  to  the  district  In  trust  for  that 
purpose.  The  school  district  was  at  once  Uw 
trustee  and  the  beneficiary. 

Thereupon  It  Is  contended  In  behalf  of  the 
heirs  that  It  Is  manifest  from  the  terms  of  the 
trust  directing  an  accumulation  of  the  fund 
for  an  uncertain  and  indefinite  time,  that  the 
bequest  might  not  become  available  for  the 
purpose  designed  within  a  life  or  lives  in  be- 
ing and  21  years,  and  hence  would  become  oIk 
noxious  to  the  rule  against  perpetuities. 

2.  The  general  rule  against  perpetuities  Is 
undoubtedly  "Imperative,  and  perfectly  well 
established.  •  •  •  The  limitation,  in  order 
to  be  valid,  must  be  so  made  that  the  estate, 
or  whatever  Is  devised  or  bequeathed,  not  only 
may,  but  must  necessarily,  vest  within  the 
prescribed  period.  If  by  any  possibility  the 
vesting  may  be  postponed  beyond  this  period, 
the  limitation  over  will  be  void."  Fosdick  t. 
Fosdick,  6  Allen,  41;  Brattle  Square  Church  v. 
Grant,  3  Gray,  142,  But  the  rule  against  per- 
petuities concerns  Itself  only  with  the  vesting 
or  the  commencements  of  estates,  and  not  at 
all  with  their  termination.  It  makes  no  dif- 
ference when  such  an  estate  terminates.  Pu- 
lltzer  V.  Livingston,  88  Me.  359.  86  A.tL  63S. 

It  is  suggested  in  reply,  however,  that  trusts 
for -public  charitable  purposes  are  upheld  un- 
der circumstances  under  which  private  trusts 
would  fall  (Russell  v.  Allen,  lOT  V.  S.  163,  2 
Sup.  Ct.  327);  and  the  statement  Is  often 
found  In  the  books  that  the  law  agamst  per- 
petultles  does  not  apply  to  public  charities. 
But  the  8tat«n«it  Is  misleading.  It  Is  un- 
doubtedly true  that  the  principle  of  public  pol- 
icy, which  declares  that  estates  shall  not  be 
Indefinitely  Inalienable  In  the  hands  of  indi- 
viduals, Is  held  inapplicable  to  public  charities. 
Odell  V.  Odell,  10  Allen,  1.  But  It  must  be  re- 
membered that  the  rule  against  perpetuities. 
In  Its  proper  l^al  sense,  has  relation  only  to 
the  time  of  the  vesting  of  an  estate,  and  In 
no  way  affects  its  continuance  after  It  is  once 
vested.  The  perpetual  duration  of  a  charita- 
ble trust,  after  It  has  become  vested,  Is  one 
of  Its  distinctive  characteristics.   It  Is  the 
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po88lbiUt7  that  the  estate  left  In  trust  for  a 
charitable  purpose  may  not  rest  or  begin 
within  the  limits  of  a  life  or  lives  la  beln^  and 
21  years  that  offends  against  the  rule  of  "per- 
petuity" or  "remoteness."  In  this  respect  a 
sift  In  trust  for  charity  is  "subject  to  the 
same  rules  and  principles  as  any  other  estate 
depending  for  its  coming  Into  existence  upon 
a  condition  precedent.  If  the  condition  •  •  • 
is  BO  remote  and  indefinite  as  to  transgr^ 
the  limits  of  time  prescribed  by  the  rules  of 
law  against  perpetuities,  the  gift  fails  ab  In- 
itio." Chamberlayne  t.  Brockett,  8  Ch.  App. 
ao6.  It  is  w^  settied.  for  Instance,  that  If  a 
gift  is  made  in  the  first  place  to  an  indiridual 
and  then  over  to  a  charity  upon  a  contingency 
which  may  not  happen  within  the  prescribed 
limit,  the  gift  to  the  charity  Is  void.  Merritt 
V.  Bucknam,  77  Me.  258;  Perry,  Trusts,  |  736, 
and  cases  cited. 

But  in  the  case  at  bar  It  is  conceded  by  the 
learned  counsel  for  the  heirs  that,  If  Central 
school  district  bad  been  in  existence  as  a  cor- 
porate body  at  the  death  of  the  testatrix,  the 
legacy  would  have  vested  In  the  district  for  a 
charitable  purpoee,  and  thus  been  removed 
from  the  <q)eratlon  of  the  rule  against  perpe- 
tuities, and  sustained  as  a  valid  gift,  even  If 
the  directions  In  the  bequest  for  an  Indefinite 
accumulation  could  not  be  allowed.  Od^  t. 
Od^  supra. 

In  the  case  cited,  the  will  contained  the  fol- 
lowing bequest:  "I  give  to  the  trustees  of 
the  Salem  Savings  Banlc,  in  trust,  one  hun- 
dred dollars  annually  for  fifty  years,  to  be 
piUd  to  them  by  my  executors,  to  be  safely  in- 
vested by  said  trustees,  the  Interest  to  be 
added  to  the  principal  by  them  semianntially. 
At  the  expiration  of  fifty  years,  the  stmi  which 
shall  have  accumulated  shall  be  appropriated 
by  a  society  of  ladles  from  all  the  Protes- 
tant rdlglous  societies  in  Salem,  to  provide  and 
sustain  a  home  for  respectable,  destitute,  aged, 
native-bom  American  men  and  women.  The 
above  annual  payment  shall  be  made  from 
the  income  of  my  real  estate,  which  shall  be 
held  in  trust  by  my  executors  until  the  last 
payment  shall  have  been  made  to  the  trus- 
tees of  the  Salem  Savings  Bank.  Then  my 
real  estate  shall  be  divided  equally  among  the 
grandchildren  of  my  late  brother  James." 
After  an  exhaustive  exandnation  of  the  au- 
thorities, and  a  critical  analysis  of  the  prin- 
ciples relating  to  questions  of  accumulations 
and  the  rule  against  perpetuities,  the  court 
say  with  reference  to  the  claim  in  the  will 
above  quoted,  and  the  contention  that  no  title, 
legal  or  equitable,  would  vest  In  the  charity 
until  the  expiration  of  SO  years:  "We  think 
such  Is  not  the  true  construction  of  the  will 
*  *  *  Here  are  no  words  of  transfer  of  ti- 
tle, and  the  ladles  mentioned  are  not  a  corpo- 
ration capable  of  taking  the  legal  estate.  The 
more  reasonable  Interpretation  Is  that  the  tes- 
tator Intended  to  continue  the  title  of  the  fimd 
in  the  hands  of  the  trustees  to  whom  he  gave 
It  In  the  first  Instance,  and  to  clothe  the  pro- 
posed society  of  ladles  with  visitatorial  powen 


as  managers  of  Vie  charity.**   The  twtxaeat 

was  accordingly  held  valid. 

So  in  the  case  before  us.  The  Central  school 
district  having  ceased  to  exist,  there  is  nei- 
ther trustee  nor  beneficiary  capable  of  taking 
the  fund;  and.  If  the  taxpayers  and  scholars 
within  the  limits  of  that  district  should  be 
de^ed  the  true  beneficiaries,  and  It  were 
practicable  or  [rasslble  by  the  substitution  of 
other  trustees  to  secure  and  restrict  the  bene- 
fit of  the  fimd  to  the  taxpayers  of  that  district 
alone,  such  beneficiaries  would  not  l>e  a  body 
corporate  capable  of  receiving  and  holding  the 
fund,  but  the  title  would  be  held  and  coutin- 
aed  in  the  hands  of  the  trustees,  and  tbe  ob- 
jection arising  from  the  role  against  perpe- 
tuities tiins  be  obviated. 

3.  It  is  finally  contended,  in  behalf  of  the 
city,  tliat  there  was  a  general  charitable  pur^ 
I>o8e  on  the  part  of  the  testatrix  to  provide  tor 
the  liealth  and  comfort  of  the  scholars  in  that 
district,  and  that  this  Intention  may  be  ef-  - 
fectuated  by  an  applicatioo  of  the  doctrine  of 
cy  pres,  and  the  gift  applied  as  "nearly  as 
possible"  in  conformity  with  the  presumed 
Intention  of  the  donor,  although  the  particular 
form  or  manner  spedflAd  In  tlw  bSQtust  cutr 
not  be  followed. 

It  will  be  seen,  however,  that  In  one  aspect 
the  bequest  under  consideration  was  not  for 
general  charitable  purposes,  but  was  to  one  des- 
ignated CMporation  and  for  a  clearly  described 
and  limited  purpose.  It  was  bequeathed  to 
the  Central  school  district  in  trust  for  the 
erection  of  a  "8cho(H  house  within  said  dis- 
trict suitable  to  accommodate  at  least  four 
of  tbe  Schools,"  and  the  practical  result  was 
to  benefit  the  taxpayers  of  a  particular  dis- 
trict 

In  2  Pom.  Bq..  Jiur.  f  1027,  the  author  says: 
"The  true  doctrine  of  cy  prea  should  not  be 
confounded,  as  Is  sometimes  dose,  with  the 
more  general  principle  which  leads  courts  of 
equity  to  sustain  and  enforce  charitable  gifts 
where  the  trustee,  object,  and  beneficiaries  aro 
simply  uncertain.  *  *  *  In  the  great  ma- 
jority of  the  American  states  the  courts  have 
utterly  rejected  the  peculiar  doctrine  of  cy 
pres  as  Inconsistent  with  our  institutions  and 
modes  of  public  administration.  A  few  of 
tbe  states  have  accepted  it  in  a  partial  and 
modified  form."  And  in  reviewing  the  decisions 
In  this  country  relating  to  question  and 
the  subject  of  charitable  trusts,  Mr.  Pomeroy 
arranged  tbe  different  states  according  to  three 
general  types.  "The  second  class,"  he  says. 
'Includes  the  largw  portion  of  the  states.  In. 
which  charitable  trusts  exist  under  a  some- 
what modified  form.  «  •  •  Such  trusts  are 
upheld  when  tbe  property  Is  given  to-a  person 
snfilclently  certain,  and  for  an  object  suffl- 
dently  definite.  *  *  *  The  doctrine  of  cy- 
pres Is  generally  rejected."  In  this  group  be 
places  the  state  of  Maine.  The  thhxl  dass  "In- 
cludes a  very  few  states  which  have  accepted 
the  doctrine  In  Ita  full  extent  The  states  com- 
posing tills  group  have  not  even  totally  reject- 
ed tbe  doctrine  oC  cy  pres.  althou^  thc^  do 
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not  M>pl7  it  80  ttOs  and  under  Buch  olronm- 
rtances  as  would  be  dime  ia  Bngland."  In 
this  group  the  author  places  the  two  states  of 
Uiflsachusetts  and  Kentucky.    Id.  S  1029. 

In  section  1027,  Mr.  Pomeroy  maJces  tiita 
further  Important  statement  respecting  the 
doctrine  of  cy  pres:  "A  limitation  upon  the 
generality  of  the  doctrine  seems  to  be  settied 
by  the  recent  decisions,  that  where  the  donor 
hai  not  expressed  his  (diarltaUe  Intention  gen* 
eraUy,  but  only  by  iwoTldlng  tor  (me  q^edflc 
iriirticular  object^  and  this  object  cannot  be 
carried  out,  or  the  diarlty  proTlda^  for  ceases 
to  exist  before  the  gift  takes  effect,  then  the 
court  will  not  execute  the  trust  It  wholly 
fiUs."  Among  the  English  cases  (dted  In  sup- 
pert  of  this  statement  Is  Flsk  t.  Attorney 
oal,  U  B.  4  Eq.  52L  In  that  case  a  legacy 
was  given  to  the  Ladlee'  Benevolent  Society 
it  L.  as  part  at  Its  ordinary  f onds,  and  before 
the  testator's  death  tbei  society  ceased  to  ex- 
ist  The  vice  chancellor  said:  "It  has  been 
eqivessly  dedded  Clark  v«  Taylor,  1  Drew. 
642.  and  Russell  v.  E^ett,  3  Smal»  &  G.  264. 
that  when  a  gift  was  made  by  will  to  a  char* 
Ity  which  has  expired  It  waa  as  much  a  lajtse 
ai  a  gift  to  an  Individual  who  had  e:q>tred." 

In  2  Perry  on  Trusts  (eectlon  726)  the,  aur 
tbor  says:  "So,  it  it  appeam,  from  the  eon* 
Mruedon  of  the  whole  Instnment,  tbat  the 
gift  was  for  a  particular  purpose '  only,  and 
that  there  was  no  general  charltaUe  lnten> 
tbnt,  the  court  cannot,  by  construction,  apply 
the  gift  cy  pres  the  original,  purpose.  U, 
therefore,  it  appears  that  the  testator  had  bat 
•ne  particular  object  In  nilnd,  as  to  build  a 
church  at  W.,  and  his  purpose  cannot  be  car- 
ded out.  the  gift  must  go  to  the  maxt  of  kin. 
And  If  tbe  gift  cannot  vest  In  the  first  Instance 
hi  the  donees,  for  the  reason  that  no  sudi 
donees  can  be  found,  or  because  a  corporation 
it  dissolved,  the  court  cannot  appoint  other 
dMiees  cy  pres."  Se^  also,  In  .re  Ovey,  Broad- 
hent  V.  Barrow,  20  Cb.  Dlv.  676,  8  App.  Casv 
812;  White's  Trusts,  83  Oh.  Dlv*  448;  IdSg- 
ford  V.  Gowland,  3  Olff.  617. 

In  Doyle  v.  Whalen,  87  Me.  426,  32  Atl. 
1026»  the  court  say;  "If  It  am>ears  that  the 
gift  was  for  a  particular  purpose  only,  and 
that  there  was  no  general  charitable  intention, 
the  court  cannot,  by  construction,  apply  It  cy 
ines  the  original  purpose." 

The  "limitations  upon  tbe  generality  of  the 
doctrlne,*\mentloned  by  Mr.  Pomeroy,  iq^e  also 
distinctly  recognized  In  the  leading  case  of 
Jackson  v.  Phillips,  14  Allen,  539,  In  which 
the  whole  subject  Is  exhaustively  treated.  In 
rerlewlng  the  decisions,  the  court  say:  "In 
an  the  cases  dted  at  the  ar^ment  in  which 
a  charitable  bequest,  which  might  have  t>een 
lawfnlly  carried  out  under  the  circumstances 
existing  at  the  death  of  the  testator,  has  been 
held,  upon  a  change  of  circumstances,  to  re- 
sult to  the  heirs  at  law  or  residuary  legatees, 
the  gift  was  distinctly  limited  to  particular 
persons  or  establishments." 

Bo  in  Jannan  on  Wills  (6th  Ed.  •208)  the 
author  says:  "The  general  test  at  the  (Hreaent 
S8A.-U 


day  seems  accordingly  to  be  whether  the 
scope  and  terms  of  tbe  will,  or  that  part  of  it 
which  relates  to  charitable  disposition,  indi- 
cates an  intention  to  benefit  charities,  or  a 
class  of  charities,  generally,  treating  the  par- 
ticular named  objects. of  gift  as  mere  instru- 
ments for  carrying  cut  such  general  intention; 
or  to  benefit  ttie  particular  Institutions  sped- 
fled  which  the  teatatw  has  singled  out  on 
their  own  merits  as  worthy  of  eocouragement. 
If,  12ien,  the  gift  falls,  by  reason  ot  e  named 
Institution  conalng  to  an  end  in  the  testator's 
lifetime  or  otherwise.  In  the  Conner  case  the 
charity  will  be  executed  according  to  tbe  doc- 
trine of  cy  but  In  the  latter  cose  the  gift 
will  lapse,  unless  the  particular  charity  exist- 
ed at  the  testator's  death,  In  which  case  the 
legacy  wiU  be  applied  for  other  similar  char- 
itable pniposes." 

It  will  be  perceived  that  the  second  restric- 
tion placed  by  Mr.  Pomeroy  upon  the  exer- 
cise of  this  doctrine  is  here  distinctly  recog- 
nized, vis.  that  It  has  no  application  to  a  trust 
whlch  'was  not  legally  capable  of  vesting  as  a 
'charity  at  tbe  time  of  the  testator's  death. 

In  this  Important  particular,  among  others, 
the  case  of  Attqmey .  Uftneral  v.  Brigga,  lfJ4 
Mass..  661,  42  N.  B.  118.  dted  in  behalf  of  tbe 
city,  Is  widely  distinguished  fn»n  tbe  case  be- 
fore us.  Here  both  tlie  fund  and  Ua  income 
are  to  be  used  In  the  erection  of  a  school 
bouse,  thus  making  a  permanent  addition  to 
the  property  In  a  certain  district;  bat  the  dis- 
trict WAS  aboUsbed  near^  a  year  and  a  half 
before  the  death  of  the  testatrix,  and  the  fund 
never  vf^stad.  .,  There  the  Income  of  the  fund 
was  to  be  appropriated  for  the  support  of  a 
school  la  a  certain  district,  and  the  fund  had 
vested  in  the  trustees,  ,and  the  Income  actual- 
ly been  used  Cor  14  years,  towards  the  support 
of  the  school,  before  tbe  district  was  abtdisb- 
ad.  It  was  by^  reason  of  the  change  ot  dr- 
cumstances  resulting  from  this  and  other  con- 
ditions created  after  the  death  of  the  testator, 
find  after  the  fund  had  vested  In  the  trustees, 
and  used  as  stated,  that  the  doctrine  of  cy 
pres  was  exercised  to  the  extent  of  allowing 
scholars  outside  as  well  as  those  Inside  of  the 
limits  of  the  district  to  enjoy  the  benefit  of  the 
fund.  And  this  decision  was  rendered  in  a 
state  where,  according  to  Mr.  Pomeroy,  the 
doctrine  of  cy  pres  has  been  carried  to  the 
extreme  limit  found  In  any  of  the  courts  of 
the  United  States. 

On  tl\e  other  hand,  the  recent  and  Impor- 
tant case  of  Merrill  v.  Hayden,  in  our  own 
state  (86  Me.  133,  29  AtL  &49),  la  In  harmony 
with  tbe  views  hereinbefore  expressed,  and 
strongly  supports  the  contention  of  the  heirs. 
In  that  case  the  testator  made  a  residuary 
bequest  to  the  "Maine  Free  Baptist  Home 
Missionary  Society,"  a  corporation  capable 
of  taking  tbe  devise  at  the  date  of  the  will, 
and  organized  "for  the  purpose  of  aiding  Free 
Baptist  churches  In  this  state  In  need  of  as- 
sistance." But  under  subsequent  acta  of  the 
legislature  another  distinct  society  was  Incor- 
porated by  the  name  of  the  "Maine  Free  Bap- 
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tiBt  Aasodatlon,*'  "for  reUgiom,  mlBsionary, 
and  edncatlonal  purposes."  All  the  property 
and  rights  of  the  old  society  were  transferred 
to  the  new  association,  to  be  used  for  the 
purposes  named  In  Its  charter,  and  the  old 
one  thus  became  extinct  two  years  before  the 
death  of  the  testator.  It  will  be  observed 
that,  although  the  purposes  of  the  two  socie- 
ties were  uot  coincident,  those  of  the  new 
one  embraced  all  that  was  contemplated  In 
the  old  one.  Funds  used  In  "aiding  Free  Bap- 
tist chnrcbes  In  need  of  assistance"  would  be 
devoted  t6  "religious  and  missionary  pur- 
poses," and  the  bequest  for  such  purposes 
would  clearly  be  a  public,  and  not  a  private, 
charity.  "Private  trusts,"  says  Mr.  Pomeroy, 
"are  for  the  ben^t  of  certain  and  designated 
Individuals,  In  which  the  cestui  que  trust  Is  a 
known  person  or  class  of  persona.  Public,  or, 
as  they  are  frequently  termed,  charitable, 
trusts  are  those  created  for  the  benefit  of 
aa  unascertained,  uncertain  and  sometimes 
fluctuating  body  of  Individuals  In  which  the 
eestuls  que  tnistent  may  be  a  portion  or  class 
of  a  public  community;  as,  for  example,  the 
poor  or  the  children  of  a  particular  town  or 
parish."  2  Pom.  Bq.  Jnr.  |  987;  1  Perry, 
Trusts,  I  884;  Bangor  v.  Masonic  Lodge,  73 
Me.  428;  Doyle  v.  Whalen,  87  Me.  425,  32 
Atl.  1026.  A  bequest  for  the  support  of 
churches  and  ministers  of  the  gOspel  of  any 
Christian  denomination  has  uniformly  been 
held  to  be  for  public  and  charitable  pur- 
poses. 2  Redf.  Wills,  501,  and  cases  cited. 
If  the  old  society  had  continued  to  exist  until 
after  the  death  of  the  testator,  and  the  be- 
quest bad  actually  vested  In  It  before  the 
change  of  circumstances  created  by  the  extin- 
guishment of  the  old  society  and  the  incorpo- 
ration of  the  new  one,  then,  under  the  doc- 
trine of  cy  pres.  as  applied  In  Massachusetts, 
the  new  association  might  have  been  per- 
mitted to  take  and  hold  the  property  be- 
queathed, although  some  portion  of  the  fuud 
might  thus  have  been  Incidentally  expended 
for  the  distinct  "educational  purpose"  not 
specified  tn  the  old  charter.  But  as  the  new 
association  was  Incorporated  11  years  after 
the  date  of  the  will,  and  the  fund  had  never 
vested  In  the  old  society.  It  was  properly*  held 
by  onr  court  that  the  legacy  lapsed  to  the 
estate  of  the  testator,  and  descended  to  his 
heirs.  Ih  the  opinion  the  court  say:  "He 
precisely  designated,  by  Its  correct  legal  name, 
a  then  existing  corporation  ca[>able  of  receiv- 
ing his  proposed  bounty.  He  as  precisely  ex- 
pressed his  Intent  to  bequeath  the  residue  of 
his  estate  to  that  particular  corporation.  The 
claimant  association  was  not  In  the  testator's 
mind,  nor  within  the  purview  of  his  bounty, 
for  it  did  not  exist  •  •  •  We  cannot  find 
that  the  testator  Intended  to  make  any  be- 
qnest  to  the  claimant  association,  the  Maine 
Free  Baptist  Association,  or  that  he  had  it  In 
mind  to  aid  in  the  purpose  for  which  It  was 
Incorporated,  or  to  make  it  the  successor  to 
bis  bounty  in  case  of  the  extinction  of  the 
legatee  he  selected.'* 


The  purposes  of  the  new  association  In  the 
case  cited  are  not  more  clearly  and  wld^ 
distinguishable  from  those  of  the  old  society 
than  are  the  purposes  and  functions  of  tbe 
city  of  Belfast  from  those  of  Central  school 
district.  In  the  case  at  bar,  even  if  those  of 
the  city  are  considered  solely  with  reference 
to  maintenance  of  schools.  In  the  case  of 
the  legacy  to  the  Free  Baptist  churches  the  Im- 
mediate beneficiaries  were  the  church  organ- 
isations and  the  ministers  of  the  go^el;  the 
true  beneficiaries  contemplated  by  the  pious 
testator  were  the  tmascertalned  and  fluctua- 
ting mass  of  the  [>eopIe  who  would  derive 
profit  from  the  Christian  teachings  of  the 
church.  So  the  Immediate  cestui  que  trust 
of  the  bequest  to  aid  In  the  erection  of  a  new 
school  house  was  th6  Central  school  district 
therein  named,  which  is  declared  by  tbe 
statute  to  be  a  "corporation  with  power  to 
hold  and  apply  real  and  personal  estate  for 
the  support  of  schools  therein,  and  to  sue  and 
be  sued."  Rev.  8t  c.  11,  |  40.  The  cause  of 
public  education.  It  is  true,  might  be  ad- 
vanced by  erecting  a  new  school  bouse,  and 
thus  promoting  tbe  health,  and  comfort  of 
the  children  of  tbe  district.  Woile  this  gift, 
as  well  as  that  to  the  Free  Baptist  churches, 
is,  therefore,  a  bequest  for  a  charitable  pur- 
pose, an  important  dlstinctloa  must  not  be 
overlooked.  With  respect  to  education  the 
statutes  of  the  state  Impose  upon  the  taxpay- 
ers of  the  district  the  public  duty  to  provide 
all  suitable  buildings  Accessary  for  the  ac- 
commodation of  tbe  scholars.  Hence  the  true 
beneficiaries  of  the  trust  may  well  be  deemed 
tbe  taxpayers  of  the  district;  and  when  the 
school  districts  were  abolished  this  obliga- 
tion was  devolved  upon  the  city  or  town.  If 
the  testatrix's  gift  could  have  been  vested  In 
the  school  district,  and  been  administered  as 
Intended,  the  taxpayers  of  that  district  would 
have  been  relieved  of  a  public  duty  to  the  ex- 
tent of  the  fund  In  qnestlon  available  for  the 
erection  of  the  school  house.  But  the  taxpay- 
ers of  no  other  district  wotild  have  been  thus 
relieved  by  the  gift.  If  now  any  proper  au- 
thority existed  in  the  court  to  substitute  the 
city  of  Belfast  for  the  Central  district  as  the 
object  of  the  donor's  bounty,  no  scheme  could 
be  devised  whereby  the  taxpayers  residing  on 
the  territory  comprised  within  the  limits  of 
Central  school  district  could  enjoy  the  exclu- 
sive  benefit  of  the  ^ft.  An  other  taxpayers 
in  the  city  would  necessarily  receive  their 
ratable  share  of  tbe  fund  in  conunon  with 
those  of  Central  district. 

It  has  been  ae&a,  too,  from  tbe  statute  of 
1893,  abolishing  school  districts,  that  If  the 
testatrix  had  died  before  Central  district  be- 
came extinct,  this  legacy  could  not  have  vest- 
ed In  the  city,  since  the  corporate  powers  of 
the  district  would  have  continued  for  the 
purpose  of  holding  the  fund  and  executing 
the  trust  and  the  sdiool  house,  when  built 

1  would  have  been  the  property  of  the  Central 
district  And  if  the  district  had  existed  after 

1  the  death  of  the  testatrix,  and  tbe  atSxxA  bouse 
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bad  actually  been  erected,  with  the  aid  of 
tbe  fund  In  question,  before  the  district  was 
abolished,  the  law  would  hare  required  the 
city,  on  taking  possession  of  the  prop^y,  to 
remit  to  the  taxpayers  of  the  district  the 
appraised  value  of  the  building. 

It  would  seem  Incongruous  to  hold  that  the 
dty  of  Belfast  can  now  derive  more  ben- 
efit from  the  property  than  It  could  have 
done  If  tbe  testatrix  had  died  before  the  dis- 
trict was  abolished.  Yet  such  would  be  the 
result  if  the  city's  contention  Is  sustained. 

In  the  exercise  of  a  spirit  of  benevolence, 
mingled  with  a  laudable  desire  to  have  her 
name  associated  with  a  public  Improvement 
in  the  place  of  her  residence,  the  testatrix 
wa3  willing  to  relieve  the  taxpayers  of  Cen- 
tral school  district  of  a  portion  of  the  public 
bnrden.  Non  constat,  that  she  was  willing  to 
extend  this  bounty  to  15  other  districts.  She 
*^recl8ely  designated  by  Its  correct  legal 
name  a  then  existing  corporation  capable  of 
recelvlDg  the  proposed  bounty."  She  preeump- 
ttre^  had  knowledge  that  this  corporation 
ceased  to  exist  a  year  and  a  half  before  her 
death,  but  no  codicil  Is  added  to  her  will 
designating  the  dty  of  Belfast  In  the  place  of 
Central  district  The  court  Is  not  properly 
authorized  to  substitute  Its  arbitrary  conjee- 
tore  for  the  clearly  expressed  wltl  of  the 
testatrix,  which  thus  remained  nnchanged 
utter  full  knowledge  of  a  change  of  circum- 
stance?. It  Is  not  the  duty  of  the  court  to  be 
"cnrlous  and  subtle"  in  devising  schemes  to 
aid  testators  In  disinheriting  their  next  of  kin 
mder  circumstances  like  these. 

By  the  abolition  of  Central  school  district 
the  residuary  bequest  to  that  corporation  laps- 
ed to  the  estate  of  the  testatrix,  and  descend- 
ed to  her  heirs  as  Intestate  property. 

Decree  accordingly.  Beasonable  fees  to  be 
allowed  ont  of  the  fund  to  tbe  counsel  f  w  the 
defendanti. 


(SO  He.  308) 

HARE  et  al.  v.  DEAN. 

(Aipceme  Jndidai  Court  of  Bfaine.  May  29, 
18»7.> 

HlKORS— CUSTODT— K!(TtCBMBNT^BlOHT    OT  AO- 
TIOK— PLBADIKO— AlCBitDHlST— COSm 

1.  By  the  statute  of  this  state  (Pub.  Laws 
1896.  c.  43)  it  is  provided  that  "fathers  and  moth- 
en  shall  jointly  have  the  care  and  custody  of 
the  person  of  uieir  minor  children."  Hdd,  that 
both  parents  of  a  minor  are  properly  joined  as 
pIuDtiffs  in  an  action  for  enticing  and  persnading 
a  minor  child  from  their  custody. 

2.  The  criterion  of  the  parents'  right  of  action 
tat  a  wrongful  enticing  and  persuading  their 
minor  child  from  their  custody  Is  not  the  will  of 
the  ddld.  but  the  will  of  its  parents;  and  it  is 
immaterial  that  at  the  time  of  the  wrongful  act  the 
«hild  was  not  actually  a  member  of  the  parents' 
household,  provided  tbey  had  a  right  to  recall  her 
to  their  custody  and  service. 

3.  The  d^ndant  filed  a  general  demurrer  at 
4ie  first  term  to  the  plaintiffs*  writ  and  declara- 
tkm,  which  was  duly  joined,  and  the  demurrer 
was  sustained.  The  pUtlntiffs  then  moved  to 
amend  their  writ  by  inserting  an  ad  damnum  of 
$1,000,  none  having  lieeD  stated  before,  which 


amendment  was  allowed.  Tbe  defendant  except- 
ed to  the  allowance  of  the  amendment.  After  this 

amendment  the  defendant  again  filed  a  general  de- 
murrer to  the  declaration,  which  demurrer  was 
joined  and  overruled.  To  this  ruling  the  defend- 
ant excepted. 

Btld,  that  tbe  proposed  amendment  by  Insert* 
log  the  ad  damnum,  which  had  been  inadvertently 
omitted,  was  clearly  allowable. 

4.  The  statute  requiring  payment  of  costs  as 
a  condition  to  the  amendment  of  defective  declara- 
tions (Rev.  St  c.  82,  S  25)  does  not  apply  to  this 
case  until  after  a  decision  of  the  defendant's  ex- 
ceptions by  the  law  court.  In  contemplation  of 
law.  the  plaintiffs  have  not  amended  their  writ, 
and  cannot  do  so  until  tbe  exceptions  are  over- 
ruled, and  it  has  been  finally  decided  timt  the 
proposed  amendment  is  allowable. 

o.  The  right  of  the  defendant  to  the  costs  named 
hi  tbe  statute  is  postponed  until  the  action  comes 
on  for  trial,  when  they  will  be  fully  protected. 

6.  Hfld,  that  the  objection  that  there  Is  no  defi- 
nite averment  of  the  time  when,  as  the  Blaintiffs 
allege,  the  "defendant  enticed  and  persuaded  their 
said  daughter  to  disobey  her  parenta  and  re- 
main with  said  defendant"  is  not  open  to  the  de- 
fendant on  general  demurrer.  Such  omission.  It 
being  matter  of  form,  can  only  be  taken  ad- 
vantage of  on  special  demnxm. 

vOffidai.) 

Exceptions  from  supreme  judicial  court, 
Knox  county. 

Action  on  the  case  by  Dennis  Hare  and  an- 
othee  against  Mary  A.  Dean.  A  demurrv  to 
tbe  declaration  was  ovemiledt  and  defoulant 
exc^tsl  Overruled. 

T.  F.  Fierce,  for  plaintiffs.  D.  N.  Mortland 
and  M.  A.  Johnaont  tcr  defoidant 

WHITBHOUSE,  J.  This  Is  an  action  on  the 
case  for  enticing  tbe  pUtlntiffs'  daughter  to 
leave  their  home  and  service.  Tbe  case  comes 
to  the  law  court  on  exceptions  based  on  the 
following  record,  viz.:  "At  tbe  return  term 
the  defendant  filed  a  general  demurrer  to  tbe 
writ  and  declaration,  which  was  duly  joined, 
and  the  demurrer  was  sustained.  Plaintiffs 
then  moved  to  amend  their  writ  by  Inserting 
an  ad  damnum  of  one  thousand  dollars  at  the 
end  of  their  declaration  where  none  had  been 
inserted  before,  which  amendment  was  allow- 
ed. To  this  allowance  of  the  amendment  the 
defendant  excepted.  After  the  amendment 
was  made,  the  defendant  again  filed  a  general 
demurrer  to  tbe  declaration,  which  demurrer 
was  joined  and  overruled.  To  this  mllng  tbe 
defendant  excepts." 

The  proposed  amendment  of  the  writ  by  In- 
serting the  ad  damnum,  which  had  been  Inad- 
vertently omitted,  was  clearly  allowable.  Rev. 
St.  c.  82,  8  10.  In  McLellan  v.  Grafton,  6 
Me.  307,  such  an  amendment  was  allowed 
after  verdict  and  Mellen,  O.  J.,  said:  "It 
would  be  a  matter  of  regret,  if  not  reproach  to 
our  laws  and  to  tbe  administration  of  them,  If 
such  a  motion  could  not  be  sustained.  We  en- 
tertain no  doubt  on  the  point."  So  In  Cragln 
V.  Warfield,  13  Mete.  (Mass.)  215,  a  similar 
amendment  was  held  allowable,  tbe  case  of 
McLellan  v.  Crofton,  supra,  being  cited  as  au- 
thority. Tbe  rtlling  of  the  presiding  judge  up- 
on this  point  was  undoubtedly  correct. 

The  learned  counsel  for  the  defendant^  how- 
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eyet,  interposes  the  further  objection,  tn  rap- 
port of  his  exceptions,  that  there  was  no  com- 
pliance with  the  statute  requiring  the  payment 
of  costs  as  the  condition  of  an  amendment 
when  the  dedaratlon  Is  adjudged  defective  on 
demurrer.  Rev.  St  c.  82,  {  25.  But  the  de- 
fendant took  exceptions  to  the  rulluf  of  the 
court  that  the  amendment  was  allowable,  and 
it  has  not  been  determined,  and  wilt  not  be 
until  this  opinion  Is  announced,  that  that  rul- 
ing was  correct  Pending  the  declfllon  of  that 
question,  the  am«idment  which  may  have 
been  filed,  and  which  Is  declared  to  have  been 
"allowed,"  could  not  legally  become  a  part  of 
the  writ  and  declaration.  The  statute  says 
'*the  plaintiff  may  amend  upon  the  payment 
of  costs  ftom  the  time  when  the  demurrer  was 
Bled."  .But  in  contemplation  of  law  the 
plaintiffs  in  this  case  have  not  yet  amended 
their  writ  They  could  not  legally  amend  it 
until  the  exceptions  were  orerruled,  and  it  was 
Anally  declared  that  the  amendment  proposed 
was  allowable.  When  that  question  has  been 
detmnined  In  favor  of  the  platntlfCs  in  this 
case,  the  declaration  as  amended  baa  been  ad- 
Judged  sufficient,  and  the  case  remanded  for 
trial,  the  plaintiffs  can  then  avail  themselves 
of  the  benefit  of  the  amendment  which  they 
have  finally  been  allowed  to  make,  upon  pay- 
ment of  the  costs  named  In  the  statute,  and 
not  otherwise.  They  could  not  reasonably  be 
required  to  p^  the  coste  until  the  amendment 
had  been  leg&Uy  made.  When  so  made,  the 
statute  is  imperative  that  the  costs  shall  be 
paid.  In  such  a  case  the  recovery  of  costs  by 
the  defendant  necessarily  follows,  whether 
.specifled  in  the  order  allowing  the  amendment 
or  not,  precisely  as  coats  would  follow  the  en- 
try of  a  Judgment  for  damages  by  the  presid- 
ing Justice  in  any  dvll  action,  though  costs 
were  not  specified.  Indeed,  It  Is  not  probable 
that  the  defendant  insisted  upon  the  payment 
of  costs  pending  the  exertions,  and  it  does 
not  appear  that  the  question  of  costs  was  con- 
sidered or  suggested  m  any  manner  whatever. 
But  the  rights  of  the  defendant  wlU  be  fully 
protected  when  the  action  comes  on  for  trial. 

In'  support  of  the  second  general  demurrer 
to  the  declaration  as  amratded,  the  defendant 
Insists  that  the  declaration  should  still  be  ad- 
Judged  defective— First,  because  there  Is  no 
definite  averment  of  the  time  when,  as  the 
plalntlfTs  allege,  the  "defendant  enticed  and 
persuaded  their  said  daughter  to  disobey  her 
parents,  and  remain  with  said  defendant";  sec- 
ond, because  the  service  of  the  daughter  was 
not  due  to  the  plaintiffs  Jointly,  but  to  the  fa- 
ther alone;  and,  finally,  because.  If  it  was  the 
Intention  of  the  pleader  to  charge  that  the  de- 
fendant enticed  and  persuaded  the  plaintiffs' 
daughter  and  servant  away  from  their  serv- 
ice and  employment,  he  has  failed  to  set  out  In 
unambiguous  terms,  and  in  a  precise  and  or- 
derly manner,  the  facts  requisite  to  constitute 
such  a  cause  of  action. 

It  is  undoubtedly  a  general  rule  of  pleading 
In  personal  actions  that  every  traversable  fact 
must  be  allied  to  have  taken  place  on  some 


particular  day.  Cole  t,  Babcocfc,  IS  Me.  41, 
2  Atl.  In  the  case  at  bar  It  is  definitely 

alleged  that  the  plaintiffs  moved  from  the  de- 
fendant's bouse  "on  March  7,  A.  D.  1895,"  and, 
inasmuch  as  the  subsequent  allegation  that 
defendant  "enticed  and  persuaded"  the  daugh- 
ter to  remain  with  hec  has  no  necessary  or 
logical  connection  with  the  intermediate  {clause, 
the  specific  date  of  March  7th  might,  rela- 
tion, be  held  applicable  to  the  allegation  of  en- 
ticing and  persuading.  If  not  It  is  alleged 
beyond  question  to  have  occurred  after  that 
date,  and  within  the  statute  of  limitations.  As 
the  precise  date  would  not  be  an  essential  ele- 
ment In  the  cause  of  action.  It  would  not  be  a 
traversable  fact  In  tbis  case,  but  a  matt^  of 
form  only,  and,  as  such,  the  onUsslon  can  only 
be  taken  advantage  of  on  special  demurrer. 
It  is  not  open  to  the  defendant  on  general  de- 
murrer. Inhabitants  of  Wellington  t.  Small, 
89  Me.  154,  36  Atl.  107. 

It  Is  also  the  opinion  of  the  court  that  the 
parents  of  the  minor  were  properly  Joined  as 
plaintiffs  tn  the  action.  It  is  provided  by  sec- 
tion 1  of'  chapter  43  of  tbe  Pnbllc  Laws  of 
1896  that  "fathers  and  mothers  shall  Jointly 
have  tlie  care  and  custody  of  the  person  of 
their  minor  children."  The  act  of  "enticing 
and  persuading"  a  child  from  the  Joint  custody 
of  Its  parents  Is,  ther^ore,  an  infrlng^ent  of 
a  Joint  right. 

For  the  apparent  purpose  of  giving  a  c6n- 
nected^  history  of  the  relations  of  tbe  parties 
to  the  minor  in  question,  the  pleader  intro- 
duced several  immaterial  avmaents  of  what 
transpired  between  them  after  March,  189o; 
but  the  principal  allegation  that  "said  defend- 
ant enticed  and  persuaded  their  said  daughter 
to  disobey  her  parents,  and  remain  with  said 
defendant,  using  every  means  In  her  power  to 
so  entice  and  persuade,"  construed  in  the  Ught 
of  the  circumstances  alleged  to  have  listed 
at  the  time,  would  seem  to  state  a  cause  of  ao- 
Uon.  In  Cooley  on  Torts  (2d  Ed.,  p.  270),  the 
author  says:  "Whatever  Induces  the  child'  to 
leave  the  parent  or,  after  leaving,  to  remain 
away  from  him,  may.  In  law,  constitute  entice- 
ment; but  to  receive  and  shelter  a  child  from 
parental  abuse  may  sometimes  be  a  moral 
duty,  and  therefore  Justifiable.  In  New  Hamp- 
shire it  has  been  said  that  if  one  give  protec- 
tion and  shelter  to  a  child,  wlth^a  view  or  In- 
tent of  enabling  or  encouraging  him  to  ke^ 
away  from  his  father,  •  •  •  this  would  be 
wrongful  and  actionable  conduct  "—citing  Sar- 
gent T.  Matbewson,  38  N.  H.  64.  To  same 
effect,  see,  also,  Bntterfleld  v.  Ashley,  6  Cush. 
249,  and  Martin  v.  Payne,  9  Johns.  387.  The 
criterion  of  the  parents'  right  of  action  Is  not 
tbe  will  of  the  child,  but  the  will  of  the  par- 
ents; and  it  is  immaterial  that  at  the  time  of 
the  alleged  wrongful  act  of  the  defendant  the 
child  was  not  actually  a  member  of  the  par- 
ents' household,  provided  they  had  a  right  to 
recall  her  to  their  custody  and  service.  Coo- 
ley, Torts  (2d  Bd.)  pp.  271,  272,  and  cases  cit 
ed;  Blgelow,  Torts,  291. 

Exceptions  overruled* 
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CM  Vc.  M) 

BBADFOBD  t.  OLABK  et  bL 

Ofa^eme  Jadldal  Gonrt  of  Maine.  Mar  38, 

1897.) 

Sluidsb  —  Fbitilbobd  Couuitxicatioks  —  What 
cosbtituteu. 

1.  No  action  for  slander  will  lie  when  the  wwds 
alleged  to  be  defanrntorj  are  privileted  com- 
anuikationa. 

2.  The  pl&intlfl,  a  Buperviaor  of  Bchoois,  was 
inesent  at  the  aonoal  town  meeting,  when  a 
proposition  was  pending  for  an  appropriation  of 
moner  *for  the  porcbaae  of  niore  school  books,  and 
the  defendants,  who  were  Toters  and  taxpayers, 
declared  that  "the  school  books  had  been  burned" 
b7  hlmi  one  of  them  adding.  "I  can  von  it," 
and  the  other,  addressiii^  uie  plaintiff,  atated* 
"Ton.  the  MiperintendeDt  of  ndiools,  bare  titrown 
the  text-booki  Into  the  atore  in  pveaenee  of  ehU- 
dzen." 

It  appearing  thatln making  tlie Imputed  state* 
ments,  the  defendants  had  teamnable  grounds 
fbr  belferittg  th^  were  true;  that  they  made 
them  in  good  falui,  in  an  honest  belief  that  they 
were  tme;  that  ther  desired  definite  information 
la  regard  to  the  aurges  against  the  plaintiff, 
whm  an  ezplanatioa  from  him  might  have  been 
entirdj  aatiifactiHT:  and  that  tiier  were  apeak- 
log  to  tlie  fdlow  citiBens,  who  had  a  cfHrrei^ond- 
ing  interest  with  tiianselTes: 

that  the  oceaaion  was  priTiteged. 
8.  Whether  a  joiat  action  will  He  in  tfia  ease, 


(Offidal.) 

Exceptions  from  siqDreme  Judicial  conrt. 
lincoln  county. 

Action  by  Oeorge  F.  Bradford  i^ialnst  Wil- 
Uam  M.  Clflrk  and  Anstfn  S.  Thompson  for 
slander.  There  was  a  verdict  for  plalntlfT, 
and  defendants  more  for  new  trial,  and  take 
Keq^rtkma.   Motion  snBtatoed. 

T.  P.  Place  and  J.  W.  Bra<Aett.  fbr  plain- 
tiff. W.  H.  Bllton,  for  defendants. 

WHITEHOnSB,  J.  In  an  action  for  slan- 
der brought  against  the  two  defendants  Joint- 
ly the  plaintiff  recovered  a  verdict  for  981.47. 
The  case  comes  to  the  law  conrt  on  exceptions 
and  motion  for  a  new  trial. 

It  Is  alleged  in  the  declaration  that  the 
plaintiff  was  supervisor  of  schools  in  the  town 
of  Bristol  in  March,  1896,  and  In  that  capaci- 
ty bad  the  care  and  custody  of  the  school 
t>ooks  belonging  to  the  town;  that  In  pur- 
*nance  of  a  conspiracy  between  the  defend- 
ants to  "defame  and  Injure  the  plaintiff, 
and  especially  to  deprive  him  of  service  In  his 
said  (rfBce,"  they  declared  "that  the  school 
books  had  been  burned"  (by  said  Clark  spo- 
ken of  and  concerning  said  complainant),  add- 
ing,  "1  can  prove  It."  Thereupon  the  said 
Austin  S.  Thompson  replied,  personally  ad- 
dressing complainant,  "You,  the  superintend- 
ent of  schools,  have  thrown  the  text-books 
into  the  stove  In  presence  of  children." 

In  the  bri^  statement  of  defense  It  Is  claim- 
ed that  the  slanderous  words  imputed  to  the 
defendants  respectively  "were  privileged,  and 
ottered  wltboat  malice,  and  In  good  faith, 
4n  the  exeidae  at  thtix  respective  rlffbts  aa 


citizens  of  the  town  of  Bristol,  at  the  an- 
nual meeting  of  said  town  held  on  ^e  2d  day 
of  March,  1886,  wlille  article  7  of  the  warrant 
for  said  meeting,  to  wit,  To  see  what  sum 
of  money  the  town  would  vote  to  raise  for  the 
purchase  of  school  text-books.'  was  being 
considered  in  said  meeilpg." 

It  appears  from  the  plaintiff's  testimony 
and  other  evidence,  which  Is  substantially 
unoontroverted,  that  when,  In  Qie  course  of 
the  dellberatlras  at  this  meeting,  article  7  In 
the  warrant  was  reached,  the  defendant 
Clark  said:  "Mr.  Moderator,  I  move  that  the 
article  be  dismissed.  The  town  cannot  af- 
ford to  raise  mmiey  to  bny  books  to  be  used 
for  kindling  wood.  The  town  boaka^  have 
been  burned  dnring  the  last  7aar»  ani  I  can 
prove  It." 

Thveupoo  the  plaintiff,  who  was  sitting  on 
the  plaitform,  touched  the  moderator,  and 
aald.  "Mr.  Moderator,  I  understand  the  gen- 
tleman to  say  the  books  had  been  burned  In 
town."  The  modwator  rolled,  "Tes,  that  is 
his  statement."  The  plaintiff  then  said,  "I 
demand  proof  of  the  statement, .  that  the 
giUlt7party  may  be  brought  to  justice,  as  I  am 
the  supervisor  and  custodian  of  the  books." 
After  a  short  speech  by  Mr.  Braclcett  In  fa- 
vor of  an  apprcqprlatlOTi  wider  the  .article  In 
Question,  the  moderator  stated,  in  subetanoe, 
that  if  there  was  any  person  In  the  hall  who 
knew  anything  in  retard  to  the  deatructkm 
of  school  books,  he  wished  he  ■would  make  It 
luiown.  In  response  to  this  reauest  the  de- 
fendant Thompson  «aine  forward,  and  said: 
"Mr.  Moderator,  I  suppose  I  am  the  man. 
Daring  the  year.  In  district  No.  5,  where  my 
children  have  attended  school,  the  snpervlsor, 
Mr.  Bradford,  threw  school  books  Into  the 
stove,  and  I  can  prove  It  by  them."  In  his 
testimony  Mr.  Thon^pson  sa;^:  "I  bad  three 
children  that  was  attending  that  school,  and 
they  sold  there  had  been  books  put  Into  that 
stove.  I  was  a  taxpayer  ot  the  town  of 
Bristol,  and  If  I  was  paying  taxes  to  buy 
books  to  be  used  as  kindling  I  waited  an  ex- 
planation then  and  there."  Mr.  Clark  testifies 
that  be  had  been  Informed  by  his  son,  a 
"reputable  citizen,"  SO  years  of  age,  that 
school  books  had  been  put  into  the  stove.  It 
also  appears  in  evidence  that  missing  books 
had  been  advertised  In  a  new^per,  and  that 
the  "air  was  full  of  rumors"  In  regard  to  the 
loss  and  destruction  of  the  school  books  of 
the  town. 

The  plaintiff  himself  admits  In  his  testi- 
mony that  in  clearing  out  the  closets  In  the 
school  house  on  some  occasions  he  had  found 
school  books  that  were  torn  and  soiled  and 
worn,  and  had' thrown  such  "remnants"  Into 
the  stove. 

These  are  the  principal  facts  and  circum- 
stances upon  whldi  the  i^alntUfa  action  Is 

founded- 

In  defense  the  counsel  first  sets  up  the  legal 
objection  that  a'jolnt  action  cannot  be  main- 
tained against  two  persons  for  onU  dtfama- 
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tlon  or  slander.  Such  waa  formerly  the  law 
In  EDgland.  1  Chit  PI.  (16th  Ed.)  9T;  Gould. 
PI.  195,  and  caaeB  dted.  But  under  the  rules 
ot  practice  now  established  in  Eaglanti  a 
joint  action  can  be  maintained  against  two 
or  more  persons  for  slander.  Odgers,  Stand. 
&  L.  371.  The  old  English  rule  that  a  Joint 
action  could  not  be  maintained,  has  generally 
been  assumed  to  be  the  law  In  this  country. 
In  Cooley,  Torts  (2d  Ed.)  142,  speaking  of 
wrongs  which  are  In  their  nature  necessarily 
IndiTldual,  the  authw  says:  "The  case  of 
the  oral  utterance  of  defamatory  words  Is  an 
Instance.  This  Is  an  IndiTldual  act,  because 
there  can  be  no  joint  utterance.  He  alone 
can  tie  liable  who  spoke  the  words;  and,  If 
two  or  more  utter  the  same  slander  at  the 
same  time,  still  the  utterance  of  each  Is  in- 
dividual, and  must  be  the  subject  of  a  eep- 
arate  proceeding  for  redress." 

Bat  whether,  under  conceivable  circumstan- 
ces, '  there  might  be  such  a  conspiracy  be- 
tween two  or  more  to  defame  another,  or 
such  a  union  of  thought  and  purpose  and 
concert  of  action  between  them.  In  the  ut- 
terance of  the  same  slander,  as  to  render  a 
joint  action  agalnsl  them  maintainable.  It  Is 
unnecessary  to  determine  in  this  case,  for 
It  is  entirely  clear  from  the  evidence  that  the 
defamatory  words  alleged  to  have  been  ut- 
tered by  the  defendants  on  the  occasion  in 
question  were  privileged  cMnmunicatlons. 

It  was  a  New  England  town  meeting,  held 
tot  the  annual  election  of  officers,  for  the 
necessary  approprlatitm  of  money,  and  to  con* 
suit  upon  the  comm<m  good.  The  plaintiff 
waa  a  public  officer.  His  fidelity  or  efficien- 
cy In  the  discharge  of  his  trust  had  been 
bvou^t  in  question  with  reference  to  the 
preservation  of  school  books.  A  proposition 
was  pending  for  the  appropriation  of  money 
tor  the  purchase  of  more  books.  The  de- 
fffldants  were  voters  and  taxpayers  in  the 
town,  having  an  interest  in  the  subject-mat- 
ter. They  had  a  right  to  Icnow  how  the  mon- 
ey rateed  taxation  was  being  expended. 
In  making  the  statements  imputed  to  them, 
they  were  ^peaking  to  thdr  fellow  citizens, 
who  had  a  correspond! ni;  Interest  with  them- 
selves. It  was  a  privileged  occasion.  They 
had  reasonable  grounds  to  believe  their  state- 
ments to  be  true.  They  made  tbem  fn  good 
fttith,  in  the  honest  belief  that  they  were 
true.  They  had  no  actual  malice  against  the 
plaintiff.  They  desired  definite  Infonnatlon 
in  regard  to  the  charges  against  him.  An  ex- 
planation from  the  plaintiff  himself  mlgbt 
have  been  entirely  satisfactory.  Be  seems  to 
have  preferred  a  law  suit  to  an  explanation, 
and  he  must  abide  the  result.  Tlie  state- 
ments made  by  the  defendants  were  privl- 
l«ed. 

Smith  V.  HIgglns,  16  Oray,  261;  Oott  t. 
Pulslfer,  122  Mass.  235;  Bearce  Bass,  88 
Me.  521,  M  AtL  411;  Odgera,  Sland.  &  L. 
234. 

Motion  sustained. 


(M  Vt.  001) 

REDDING  V.  BEDDING'S  ESTATB. 
(Supreme  Court  of  Vermont    i^tanklin.  Anc> 
26.  1887.) 

Handwritiko—  Opikion  Bvidbkob  —  Standards 

or  C4IMPAlil80S  —  COMPETBNCT   OF  WITNESSES— 

Cko3S-Examinatios— Fkomissoki  Notes— Cok- 

SIOEllATION— ThIAL—  EvIUBNCB  —  BeJ.KVANCT  — 
RbBUTTAL— iNSTKUOTlOJIi) — RsVIBW  OS  APPUI. 

1.  The  opinion  of  one  acquainted  with  the  hand- 
writing of  a  person  is  admissible  to  prove  that 
such  person  executed  notes  sued  upon. 

2.  One  is  deemed  to  be  acquainted  with  the 
handwriting  of  anotlier  person  when  he  ha«  seen 
him  write,  though  but  once,  and  then  only  his 
name]  or  when  he  has  received  letters  or  other 
dociunents  purporting  to  oe  written  by  that  per- 
son in  answer  to  letters  or  other  documents  writ- 
ten by  the  witness,  or  under  his  authority,  and 
addressed  to  him;  or  when  he  has  seen  lett^  or 
other  documents  purporting  to  be  tliat  person's 
handwriting,  and  nas  afterwards  personally  com- 
manicated  with  him  concerning  their  contents,  or 
has  acted  upon  tbem  as  bis,  he  knowing  thereof 
and  acquiescing  therein;  or  when  the  witness 
has  so  adopted  tbem  into  business  tranbactions  as 
to  Induce  a  reasonable  presumption  and  belief  of 
their  genuineness;  or  when,  in  the  ordinary 
course  of  business,  docaments  purporting  to  be 
written  or  si^ed  by  that  person  have  been  ha- 
bitually submitted  to  the  witness. 

3.  Notes  sued  upon  may  be  admitted  in  evi- 
dence though  there  be  no  proof  of  eondderatlon. 
other  than  the  words  "for  value  recdved"  on  their 
face. 

4.  The  facts  that  a  man  felt  friendly  towards  a 
divorced  wife,  and  had  stated  that  he  intended  to 
make  provision  for  her,  and  that  she  deserved 
$5,000.  because  she  had  earned  it,  do  not  tend  to 
show  consid^ation  for  notes  executed  by  him  to 
her,  but  do  tend  to  show  that  they  were  a  mere 
gratuity. 

5.  After  a  man  feeling  friendly  towards  a  di- 
vorced wife  liad  execoted  notes  to  her,  he  stated  to 
a  witness,  "I  have  settled  that  matter."  Held,  tliat 
there  was  nothing  in  the  word  "settled"  sng- 
gestive  of  a  c<msi(wration. 

6.  Defendant  introduced  no  evidence  in  sup- 
port of  a  defense  that  notes  sued  upon  were  given 
without  cooBideration.  The  court  gave  instruc- 
tions as  though  plaintiff  had  made  proof  of  con- 
sideration, in  addition  to  what  was  imported  on 
the  faces  of  the  notes,  whereas  in  fact  he  had  not 
done  so.  Bdd  error,  where  plaintiff,  with  a  view 
of  proving  further  consideraaon,  Introdnoed  othv 
evidence,  whidi  the  jury  had  no  right  to  connder. 

7.  A  charge  that  the  passing  or  not  pasang  of 
something  ttetween  the  maker  and  payee  of  notes 
would  or  would  not  tend  to  show  consideration  is 
misleading,  where  the  evidence  does  not  show  that 
anything  passed  but  the  notes  themselves. 

8.  A  court  may.  In  Its  discretion,  allow  rebuttal 
evidence  out  of  time. 

8.  In  the  supreme  court  a  party  excepting  to 
the  admission  of  evidence  is  confined  to  the  pre- 
cise objection  made  below. 

10.  Declarations  of  a  testator  that  he  Intended 
to  provide  for  plaintiff  by  giving  her  notes  of  a 
certain  amount,  and  afterwards  that  be  had  given 
the  notes,  without  stating  the  amount,  are  admis- 
sible to  show  that  he  gave  her  the  notes  in  suit, 
which  were  for  a  different  amount  than  that  first 
named. 

11.  Where  a  divorced  wife  sues  the  executor  of 

her  former  husband  on  notes  executed  by  him 
Sfter  the  divorce  was  granted,  a  witness'  convei^ 
sation  with  the  wife  and  husband  at  the  time  of 
the  divorce  proceedings,  by  whi<h  he  learned  that 
the  cause  assixned  was  tae  wife's  adulten  with 
one  B.,  who  admitted  his  guilt,  is  ImmateriaL 

12.  So,  also,  whether  or  not  the  wif&  declared  B. 
was  a  fool  for  making  sadi  an  adminion. 

13.  A  cross-examiner  cannot  contradict  the  wit* 
nesB  on  an  Immaterial  matter. 
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14.  Where  aeftsdaat  aUegw  that  plaintlS  ftmeed 
the  notes  sued  upon,  evidence  ot  other  forgeriea 

plaintiff  Is  inadmissitile. 

15.  Erideoce  that  witoen  saw  the  notes  saed 
Dpon  in  ptoiPtlfTa  hands  soon  aftn  th^  date  to 
aamianble  <ai  the  queation  of  thdr  earlier  extot- 
ence. 

16.  Where  the  ezecatioD  of  notes  is  denied,  plain- 
tiff ma/  introduce  in  evidence,  as  standards  of 
oompaneon.  signatures  ol  the  maker  executed 
two  years  prior  U>  execution  of  the  notes,  thoush 
it  to  shown  that  the  maker's  handwriting  had  ma- 
tniaUr  changed  in  the  meantime. 

17.  Sgnatnres  bearing  no  date  were  properly 
used  as  standards  ot  comparison  with  a  signature 
otoimed  to  be  forged,  where  it  does  not  appear 
that  there  was  nothing  to  show  when  they  were 
written. 

IS.  When  the  ezecntion  OE  notea  to  denied,  writ- 
ing  of  the  maker,  though  not  signed,  may  be  used 
aa  a  standard  of  comparison,  especiaJIy  where  it 
to  contended  tluit  the  bodies  of  the  notes  were 
written  by  him. 

Exceptions  from  Franklin  county  court; 
Atart,  Judge. 

Actltm  by  Abble  L.  Redding  a^nat  the  es- 
tate of  Moees  W.  Redding,  deceased,  on  ap- 
peal from  probate.  Declaration  in  asstimpRit, 
with  spedflcatlon  of  two  notes,  each  for  $1,200, 
and  dated  December  11,  1891.  Plea,  the  gen- 
eral ISBue,  witb  notice  denying  the  executlcm 
of  the  notea  and  the  genuineness  of  the  slgna- 
torea.  From  a  verdict  and  Jndgment  for 
plaintiff,  defendant  brings  exceptions.  Re- 
Tcned. 

The  answers  to  direct  interrogatories  12  and 
13  In  Boe'B  deposition,  to  the  admia^n  of 
widch  the  defendant  excepted,  were.  In  BUl> 
stance^  that  the  testatm  at  different  times  ex- 
pressed to  the  witness  his  Intention  to  provide 
for  the  plalntlCT  by  giving  her  hla  notes  to  the 
amonnt  of  92,000,  $2,600,  or  9^000,  and  after* 
wards  informed  the  wltofeas  that  he  had  given 
her  the  notes,  without  stating  their  amount 
The  answers  to  cross  Interrogatories  8  apd  15 
in  the  same  d^>(»lUoh  vere  to  the  effect  that 
the  witness  learned  from  conversation  with 
the  plaintiff  and  the  testator  at  the  time  of  the 
divorce  proceedings  in  Xew  Tork  that  the 
cause  assigned  was  the  plaintiff's  adultery 
with  one  Bl|;dow,  and  that  Bigelow  admitted 
his  guilt.  In  hla  answer  to  cross  tnterroga- 
tory  10  the  witness  denied  hearing  the  plaintiff 
say  that  BIgebw  was  a  fooi  to  admit  It,  and 
his  answer  to  cross  Interrogatory  17  denied 
baving  stated  otherwise,  to  bto  knowledge.  In 
an  affidavit  used  In  the  Mew  Tcnk  litigation. 
To  the  exclusion  of  these  answers  the  defend- 
ant excepted. 

FaiTlngton  &  Post,  H.  A.  Bnrt,  BaUard  ft 
Iturleaon,  aad  D.  W.  Steele,  tor  plaintiff,  a 
G.  Aoatlon  and  Wilson  ft  Bidl,  for  defradant 

ROWELL,  J.  The  qaeatlon  being  whether 
the  notes  in  suit  were  signed  by  the  testator, 
the  opinion  of  one  acquainted  with  his  hand- 
writing tlutt  they  were  signed  by  him  was  rel- 
evant. One  is  deemed  to  be  acquainted  with 
the  handwriting  of  another  person  when  he  has 
seen  him  write,  though  but  once,  and  then  only 
his  name;  or  when  he  has  received  letters  or 
other  documents  purporting  to  be  written  by 


fibat  person  la  answer  to  letters  at  aOiet  docu- 
ments written  by  the  witness,  or  under  his 
auth(ttity,  and  addressed  to  him;  or  wlien  he 
has  seen  letters  or  otiwr  documents  pnivcntlng 
to  be  that  person's  handwrltii«,  and  has 
afterwards  personally  communicated  with  him 
concerning  their  contents,  or  has  acted  upon 
them  as  bis,  he  Icnowlng  thoeof  and  acquiesc- 
ing therein;  or  when  the  witness  has  so  ad<^- 
ed  them  Into  bnslness  transacttons  aa  to  Indnce 
a  reascmable  ivesumption  and  bdlef  ot  their 
genulneDess;  «  when.  In  the  ordinary  course 
of  business,  documents  purpMtlng  to  be  writ' 
ten  or  signed  by  that  person  have  bedn  habit- 
ually submitted  to  Uw  witness,  atesb.  Dig. 
Bv.  art.  61;  1  OreenL  Bv.  I  CTT;  1  Wbart 
Bv.  i  706;  Patterson,  3^  In  Doe  T.  'Sucker' 
more.  6  AdoL  ft  E.  703.  The  testimony 
brought  the  wltneea  Stranaban  tolly  wlthbi 
thto  rule.  Therefore  the  court  pn^^eriy  found 
therefrom  that  he  was  stiffldently  acqoainted 
with*  the  handwriting  of  the  testator  to  render 
him  conu>etent  to  testify  his  oplnloi  of  wheth- 
er or  not  the  notes  la  suit  were  signed  by  him. 

The  notes  were  pmpetlr  admitted  In  evi- 
dence, notwithstanding  the  objection  that  there 
was  no  evidence  in  the  case  to  show  that  they 
were  given  for  a  conslderatitm;  for,  as  the 
court  held,  the  words  "for  value  rec^ved," 
therein  contained,  were  themselves  such  evi- 
dence, If  ttie  notes  woe  found  to  be  genuine. 
Stevenson  v.  Ounnlng's  Dstate,  M  Tt  001,  614, 
26  Ati.  687. 

If  th«e  was  any  other  evidaice  before  the 
Jury  tending  to  show  conaldO'atloD,  It  is  con- 
tained only  in  this:  The  plaintiff  was  onoe 
the  wife  of  the  testator.  After  living  together 
el^t  years  In  New  York  City,  he  there  obt^ 
ed  a  divorce  from  her  on  the  ground  of  adul- 
tery. Two  years  thereafter.  In  1888,  he  married 
another  woman,  with  whom  he  lived  till  his 
death,  In  1602.  Soon  after  thto  marriage  the 
plaintiff  commenced  proceedings  against  him 
tn  New  York  to  annul  and  set  aside  said  decree 
of  divorce,  for  that  it  was  obtained  by  fraud 
and  perjury  and  without  her  knowledge,  and 
prayed  that  a  divorce  be  granted  to  her,  and 
for  alimony.  At  about  the  same  time  she 
brought  a  bill  la  diancery  against  blm  in 
Franklin  county,  in  this  state,  setting  forth  her 
proceedings  In  New  York,  and  praying  tbat  he 
be  enjoined  from  disposing  of  his  property 
here  pending  the  litigation  there,  and  that  the 
same  t>e  ultimately  decreed  to  her;  and  an  in- 
junction was  granted  accordingly.  The  litiga- 
tion In  New  York  was  vigorously  prosecuted, 
and  terminated  disastrously  to  the  plaintiff  In 
the  summer  or  fall  of  1881;  and  the  bill  In 
chancery  In  Franklin  county  was  dismissed  by 
agreement,  with  costs,  which  the  plaintiff  paid, 
by  her  attorneys,  on  December  8,  1891,  three 
days  before  the  notes  in  suit  bear  date.  Aftei 
the  granting  of  the  divorce^  in  1^6,  the  plain- 
tiff returned  to  Vermont,  her  former  home, 
and  resided  with  her  parents  on  a  farm  in  High- 
gate  owned  by  the  testator,  who  continued  bin 
business  in  New  York,  but  spent  hte  summers 
in  Voinont   He  returned  to  New  York  ia  the 
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latter  part  of  NoTember,  1891,  and  remained 
tbere  till  the  oezt  spring,  when  be  returned  to 
Vermont,  where  lie  soon  died.  The  tesUmony 
on  the  part  of  the  plaintiff  tended  to  show 
that  she  went  to  New  York  on  or  abont  No-' 
vember  28,  1891,  and  that  on  the  11th  day  of 
December  followli^  the  testator  executed  and 
d^vered  to  her  the  notes  In  suit  She  hitro- 
dnced  one  Bawson  as  a  wltitess,  who  testl0ed 
that  on  said  last-mentloned  day  be  accompa- 
nied the  testator,  at  hla  reqnest,  to  a  cafd  In 
New  York,  where  he  foand  the  plaintiff  slttii^ 
at  a  table;  that  the  testator  left  him  two  or 
three  tables  away,  and  went  and  sat  at  her 
talde,  wtiere  be  remained  15' or  20  minutes,  and 
where  the  witness  saw  him  write  and  deliver 
to  the  plaintiff  the  notes  In  suit,  bnt  saw  noth- 
hig  else  pass;  that  thereupon  he  and  the  tes- 
tator left  the  cafd  together,  and  when  upon  the 
street  the  testator  said,  "I  have  settled  that 
matter.  Now  that  woman  is  taken  care  off;" 
that  In  response  to  an  Uiqulry  by  tbe  witness 
he  further  said:  "Well,  I  didn't  give  her  what 
I  promlsM  yoo.  I  could  not  afford  It  I  made 
her  two  notes  of  twtire  hundred  dollars  each, 
for  one  year  and  two  y«irs."  Ttie  witness  far- 
ther testlfled  that  the  testator  had  previous^ 
told  him  that  tbe  plaintiff  deserved  at  least 
$5,000,  because  she  had  earned  it  The  plahi- 
tlff  introduced  other  testimony  tending  to  show 
that  often,  from  the  time  of  the  divorce  to  hia 
death,  the  testator  manifested  a  friendly  re- 
gard for  her,  and  frequently  said  that  he  In- 
tended to  make  provision  for  her.  as  she  bad 
been  hia  wife  and  was  kind  to  him,  that  she 
should  not  come  to*  want,  and  talked  abont 
different  ways  of  roaktaig  sodi  provision. 
There  Is  absolutely  nothing  lit  all  tilts  'that 
tends  to  show  consldentlon;  but,  on  tlie  con- 
trary, Its  tendency  is  to  stiow  that  these  notes 
were  a  mere  gratuity,  executed  for  the  purpose 
of  satisfying  what  tbe  testator  seemed  to  re- 
gard as  a  morsl  obligation  resting  upon  htan 
to  make  provlskm  for  the  woman  who  bad 
been  bis  wUe,  and  for  whom,  In  spite  of  her 
faults  as  Jn^dally  detennlnefl,  be  Btm  had  a 
tender  feeling  and  a  lingering  regard.  There  Is 
nothing  In  the  woid  ''sBtUed,"  found  hi  tb» 
testatOT's  statemoit  to  Bawson.  **X  have  set- 
fled  that  matter/*  that  Is,  In  the  drcumstancea, 
snggestlTe  of  a  conslderatitm;  £(n:  It  Is  mani- 
fest tiiat  the  word  was  not  used  In  the  senae  of 
'^d,'*  but  only  tn  tbe  sense  of  having  brought 
tbe  matter  to  a  ciHidusIon.  This  Is  all  the 
more  manifestly  so  when  we  eonsWo-,  as  we 
must,  that  there  Is  nothing  In  the  case  to  show 
fliat  the  testator  was  under  ai^  legal  obUgft* 
tlon  to  the  idalntlfl  at  any  tfme  after  the  dl- 
TOTce.  Indeed,  the  tdalnUfl's  coonsel  do  not 
dalm  tn  their  brief  that  tiiere  ma  any  erldoice 
to  show  constdastton.  except  the  notes  them> 
selves.  They  did,  It  Is  tme,  suggest  In  argth 
ment  that  the  dismissal  of  tbe  bill  In  chancery 
may  have  consUtnted  a  consideration.  But 
this  mere  nmjecture,  and  not  very  wdH 
fomided  at  that  seeing  tint  suit  cotild  no  Itmg^ 
<r  serFe  the  plaintiff,  and  that  She  paid  the 

COStli 


Bnt  tbe  plalutlfrB  answer  to  tiie  defend- 
ant's exception  to  tbe  charge  on  the  subject  of 
consideration  Is  that,  although  the  defendant 
claimed  on  trial  that  there  was  no  consldeFa- 
Uaa,  it  Introduced  no  testimony  tending  to  sop- 
port  Its  claim;  wherefore  the  court,  might  w^ 
hare  told  the  Jury  that,  If  It  found  that  the 
notes  were  genuine,  as  upon  their  face  they  Im- 
ported a  consideration,  and  as  there  was  no 
testimony  to  contradict  that  import,  the  plain- 
tiff was  entitled  to  recover,  and  tliat,.  there- 
fore, If  the  court  did  err  In  charging  that  the 
Jury  mlglit  consider  certain  other  evidence  on 
tue  question  of  consideration.  It  was  harmless. 
But  the  troutde  la;  there  was  no  other  evi- 
dence that  tended  to  show  consideration, 
whereas  tbe  court  submitted  the  case  Just  aa 
though  tliere  was,  wbldi  was  eraw,  and  mani* 
feetly  not  Iiannless,  and  that  was  tbe  pt^t  of 
tbe  defendant's  exception.  Thus,  the  court 
told  tbe  Juiy  what,  hi  law,  constitutes  a  valu- 
able consideration,  namely,  a  right,  an  Inter- 
est, a  profit,  or  a  benefit  to  one  party,  or  a  for- 
bearance, loss,  or  responsibility  given  oz  suf- 
fered by  the  other  par^,  and  then  wait  on  to 
say  that  while  the  notes,  (m  Xbelr  face,  purport* 
ed  to  have  been  given  for  a  valuable  consid- 
eration, yet  that  waa  not  oonduslve^  but  the 
Jury  must  consider  all  the  evidence  in  the 
case  bearing  on  the  que8ti<»i  of  consideration, 
—that  tending  to  show  consideration  as  well  as 
that  tending  to  show  no  conslderat]on,~-and 
CDUSt  consider,  not  only  the  notes  themselves, 
but  tbe  testimony  of  wliat  tbe  testator  said 
alMut  his  relations  with  the  plaintiff  and  what 
he  Intended  to  do  for  her;  must .  consldei^ 
whether  there  waa  any  obligation  existing  on 
his  part  to  give  her  anyttiing,  and  what  waa 
done  at  and  about  the  time  the  n6teS  were  ex- 
ecuted, and  also  the  testimony  upon  the  sub- 
ject of  what  seemed  to  pass  between  them,  or 
the  want  of  anyUtlng  pasatng  between  them,  on 
that  occasion.  This  was  misleading.  The 
Jnry  might  have  understood  from  it,  and  most 
likely  did  understand,  that  If  the  testator's  re- 
lations with  the  plaintiff  were  Mendly,  and  he 
had  frequently  said  be  was  going  to  make  pro- 
vision for  her,  both  of  which  the  testimony  on 
het  part  tended  to  show,  there  was  evidence 
tending  to  show  an  obligation  on  bla  part,  and 
consideration,  which  was  not  such  evidence, 
In  the  drcumstence^  as  we  hare  said.  Then 
as  to  what  the  conrt  said  about  the  Jury's  con- 
sidering tbe  testimony  on  tiie  subject  <tf  what 
seemed  to  pass  betweai  the  plaintiff  and  the 
testator,  or  tbe  want  <tf  anything  passtaig  be. 
tween  them,  when  the  notes  veM  given.  If 
this  means,  as  we  constroe  It  to  -mean,  inas- 
mnch  as  tbe  court  waa  thai  addressing  Itself 
solely  to  the  question  of  considetaticm,  that  the 
paaaing  or  not  passing  of  that  something  would 
toid  to  show  or  not  to  show  courideratlon,  as 
the  Cact  was  tonnd  to  be,  it  was  misleading;  ftir 
the  testimony  does  not  show  that  anything 
then  passed  but  the  notes  themselves,  and  the 
only  witness  who  testlfles  to  what  took  place 
en  that  occsshm  ssys  that  he  saw  ttoQilng  else 
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AgaSoat  the  objeetlon  of  the  defendant  on  Hif. 
■ole  gronnd  tbat  It  waa  out  of  -tlm^  tbe  ooiirt, 
M  matto  dl«cretl(»i,  allowed  tbe .  plaintiff 
to  sbow  In  rebuttal  tbat  the  testator  had  fre-- 
qneotly  said  be  Intended  to  make  pecuniary 
pfOTtakMi  far  her.  Tbe  di«crettonary  aeUon  of 
the  Amrt  nnUIfled  tbat  objection,  but  It  is  now 
objected  that  tbe  testimony  was  not  relevant 
to  show  cooslderatiou.  This  la  kicking 
"iiealnst  tbe  good."  for  It  baa  be«n  decided 
orver  and  over  tbat  In  thla  court  the  party  ex- 
cepting to  the  adrnfawtan  of  evidence  la  con* 
lined  to  tbe  predae  6bjectl«i  made  bdow. 

The  answen  to  direct  lutettogatorlea  12  and 
18  in  Roe'a  depoaltion  were  pnverly  adnitt> 
ted,  aa  they  tended  to  ahow  tluit  tbe  teatati» 
cave  the  notes.  Direct  Intenogatory  28  elicit- 
ed nothing  bat  tbe  repetition  oC  an  admhwrible 
■tatemoit  made  In  answer  to  interrogatory  12. 

Groas  intenogatorles  S,  15,  and  and  tbe 
answers  tbcreliN  were  inofierly  excluded,  as 
Oter  coDcerti  Immatolal  matten.  Oroaa  In- 
terrogatory 17  and  tbe  answer  thereto  were 
also  pn^torly  enloded,  as  It  waa  an  attempt  to 
contradict  tlie.dc|Kment  In  respect  of  said  Int* 
material  mattsn,  irtiteb  tbe  eroBS-erarolner 
eoold  not  doL  ■ 

When  the  nature  of  an  offense  Is  sneh  tbat 
Its  commtealon  carries  wlQi  it  an  Imidicatkm 
of  criminal  Intent,  proof  of  other  shnUar  at- 
fensefi  by  the  accused  is  not  admlBslMe  for  tbe 
purpose  of  showing  that  he  committed  tbe  of- 
fense in  qoestkm.  Strong  t.  State,  86  Ind. 
aoe;  State  v,  Lepage,  OT  N.  H.  245;  Com.  t. 
Jac&son,  132  Mass.  16.  Forgery  te  at  such  & 
nature,  and  .therefore  the  court  rlgbtly  exclud- 
ed cross  interrogatories  42  and  48,  and  re- 
croes  Interrogfttoriea  1,  2.  S,  and  4.  as  they  re- 
lated to  forgeries  by  tbe  plataitlfl  other  than 
of  tbe  notes  In  aolL 

Gross  Interrogatory  44  sets  out  In  toll  a  long 
affldavlt  givrai  by  the^deptmeat  for  use  in  the 
proceedinga  to  set  aside  tbe  decree  of  divorce, 
and  tbe  defendant  claims  that  it  has  a  direct 
tendency  to  contradict  and  Impeach  the  de- 
ponmt;  but  aa  counsel  pc^nt  ont  nothing  aa 
having  Bodi  toidency,  and  aa  we  see  nothing 
having  It  as  to  anything  material,  we  bold 
that  ttawe  waa  no  error  In  exchidlng  ibo  qnes- 
tion. 

The  testimony  of  Jennlson  that  he  saw  the 
notes  In  ihb  hands  (tf  the  plaintiff  soon  after 
their  date  waa  relevant,  as  bearing  on  the 
qucBtlon  of  thek-  earlier  existence,  and  there- 
fore corrobiuatlFe  ot  tbe  plaintiff's  claim  In 
tbat  behalf. 

Tbe  ezeepttoaa  to  the  exclusion  of  qnestftms 
to  Bawaon  concerning-  articles  In  certain  New 
Tork  neWBpapen  and  an  article  in  the  St  AI- 
bana  Uesaenget  have  not  sufficient  aufaatance 
to  merit  dlscuaston.  The  question  to  Bawson 
about  bis  advising  the  testator.  In  the  hitter's 
office,  not  to  see  the  plaintiff,  who  was  in  the 
dty,  was  Irrelevant,  and  properly  excluded. 

Tbe  evidenoe  tended  to  show  that  from  1889 
the  testator's  health  waa  poor,  and  that  his 
handwriting  materially  changed.  The  plain- 
tiff offered  divers  exhibits  In  evidence  as 
standards  <tf  onnparlson  of  bands.    To  mme 


tiftb  deCsndiut  obdecttd  tba^  fliey  bone  no  date ; 
(to  sam^  tiiat  th^  wwe  .written  befim  188B; 
to  some,  that  there  waa  nothing  to  show  ^ben 
they  were  written;  snd  to  soma,  without  stat^ 
lag  the  ground,  as  far  as  appears.  The  court 
found  tbat  they  were  all  written  <3t  signed  by 
tbe  testator,  and  admitted  them,  In  which  no 
errmr  Is  apparent  The  fact  that  the  tes^tw's 
band  materially  changed  from  1889  went  oqly 
to  tbe  weight  of  the  standards  written  cr  slgO; 
ed  beftwe  th^t  time,  not  to  tbelr  cconpetaney. 
Thataome  bore  no  date  did  not  render  them  in- 
admissible, and  It  does  not  appear  tbat  tberp 
waa  oothlog  to  show  when  tii^  were  writtfen. 
Nor  was  It  a  valid  olO«ctlon  tbat  some  bore  ns 
signature,  as  they  were  written  by  the  testSr 
toi;  for  that  made  them  compf^ent  stand> 
ards,  especially  as  plaintiff  daljmed  tbat  tbs 
bodies  of  tbe  notes  In  suit  wwe  -written  bjr 
.bbn.  TJhe  petition  for  a  new  ;trlal  «i  tbs 
gronnd  of  surprise  and  newly-dlscov^red  ert- 
deoce  Is  sustain^  Jiidgm»it  revosed, 
said  petltloB  dismissal  with  costs,  and  cause 
remanded. 

m  VL  *m 
WHTTOOBIB  V.  BOBBINS  «t  at 
(Supreme  Court  of  Vermont   CUttenden.  July 
27.'  1887.) 

iKSOLVBNcr  Law— Foreign  Corpor&tiohs. 
By  B.  L.  S  1879,  tbe  insolveucy  act  Is  ex- 
tended to  corporatloni  ^'created  under  the  laWs  of 
tUe  vtBte."  By  Aete  1884,  No.  188^  I  2,  this 
section  was  amended  by  striking  out  the  quoted 
words,  y.  S.  fi  2168.  Sdd,  it  hemg  aivarent 
by  v.  8.  55  2151-2153,  that  the  Insolvency  law 
was  Umiteif  to  natural  persons  who  are  Inhabit- 
ants or  the  state,  that  section  1879,  as  amended, 
did  not  reader  thb  law  applicable  to  a  foreign 
corporation  having  no  office  wllhrn  the  state,  but 
merely  using  the  Atate'as  a  market  for  gooda 
manuCactored  elsewhere.  ■  - 

Petition  by  Eldward  S.  Whltcomb,  admlnls- 
trator,  for  a  writ  of  prohibition,  to  be  directed 
sgalust  TholnaS  G.  Bobbins,  as  judge  of  the 
court  of  insolvency  for  the  district  of  Bntland, 
George  B.  Ijawrence,  attolney  for  the  Walter 
A.  Wood  Mowing  &  Reaping  Machine  Compa- 
ny, and  John  D.  Miller,  as  assignee  In  Insolven- 
cy of  the  same  company.  The  defendants  an- 
swered, evidence  was  taken,  and  a  stipulation 
filed,  upon  which  the  case  waa  heard.  Grant- 
ed. 

.  Powell  dc  Powtf  and  W.  L,  Bnmnp,'fQr  pstl- 
tlener. 

The  court  of  Insolvency  Is  purely  statutory, 
and  Its  Jurisdiction  Is  Umlted.  It  has  no  pow- 
ers not  conf^red  extHreasly,  or  by  necessary  tan- 
pUcatlon.  Its  action  must  be  confined  to  the 
particular  matters  and  parties  over  which  the 
law  creating  It  has  authorised  It  to  act.  Rhode 
Island  V.  Massachnsettfl^  IS  Pet  667;  OoDamer 
V.  Page,  85  Vt  889. 

George  S.  lavnence  and  Joel  C.  Baker,  for 
tbe  defoidantB. 

TYLBB.  J.  It  appears  by  tbe  agreed  state- 
ment of  facte  that  the  Wood  Mowing  &  Reap- 
ing Machine  Company  was  a  corporation  ere- 
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ated  and  ttzfedng  under  th6  laws  bf  tbe  state 
of  New  York,  and  having  Its  manutactoir  and 
home  office  at  Hooslck  Falls,  In  tbat  state, 
where  Its  manhfactorlng  was  solelr  done.  It 
had  agents  In  ea^  countr  In  this  state  to 
whom  It  sent  Its  machines  for  sale,  and  whose 
aale  duty  was  to  sell,  collect,  pay  t<a,  and  re- 
mit to  the  company.  Its  product  was  dispos- 
ed of  In  ttie  same  manner  In  nearly  all  tiie 
oOxet  states.  It  never  bad  agents  In  this  state, 
othex  than  those  above  described.  In  Decem- 
ber, 1895,  It  had  a  large  number  <^  machined, 
and  proceeds  of  sales  of  machines  to  a  con- 
siderable amount,  In  the  hands  of  its  agents  hi 
Rutland  and  other  counties  In  this  state.  The 
complainant,  who  resided  in  Chittenden  coun- 
ty, had  for  a  long  time  been  a  creditor  of  the 
company,  and  on  December  23,  1895,  brought 
a  suit  against  It  in  that  county,  attached  a 
large  number  of  machines,,  and  summoned  its 
agents  as  trustees.  The  company  was  then  in 
the  hands  of  receivers  in  the  state  of  New 
York.  Id  January,  1896,  an  officer  of  the 
comx)any,  who  was  also  a  receiver,  consulted 
George  B.  Lawrence,  a  lawyer  of  Rutland, 
about  the  complainant's  suit  and  the  rights  of 
the  parties,  and  said  Lawrence  advised  the  in- 
stitution of  Insolvency  proceedings  In  the  dis- 
trict of  Rutland.  One  Paxri^  became  a  peti- 
tioning creditor.  The  petition  was  served  up- 
on Lawrence,  who,  pursuant  to  his  employ- 
ment, appeared  for  the  company,  submitted  to 
tbe  jurisdiction,  and  consented  to  the  adjudicar 
tlon.  The  cofDpiainant  bad  no  knowledge  of 
the  prciceedings  until  he  was  notified  to  appear 
and  prove  his  claim.  The  submission  and  con- 
sent of  the  corporation  to  the  Insolvency  pro- 
ceedings cured  all  defects  In  respect  to  service 
of  process  upon  It,  but  the  question  is  whether, 
upon  the  facts  reported,  the  corporation  could 
be  brought  within  the  Jurisdiction  of  one  of  our 
Insolvency  courts.  If  the  court  had  Jurisdic- 
tion, it  follows  that  the  writ  of  prohibition 
prayed  for  will  not  Issue.  The  defendant's 
counsel  contend  that  the  facts  that  this  cor- 
poration had  established  business  in  this  state 
through  Its  agents,  sent  its  machines  here  for 
sale,  and  contracted  debts  here  In  the  transac- 
tion Qf  Its  business,  gave  our  courts  Jurisdic- 
tion so  far  as  to  adjudicate  all  matters  between 
itself  and  Its  local  creditors,  and  that  oxa  courts 
were  open  to  our  citizens  to  bring  any  pro- 
ceedings  under  our  laws  for  the  collection  .of 
debts;  that,  as  foreign  corporations  may  sue 
and  be  sued  In  this  state,  th^  are  amenable  to 
all  of  our  laws  that  were  enacted  to  facili- 
tate the  eollection  of  debts. .  On  the  other  hand, 
the  complainant .  Insists  that  the  insolvency 
hiw  was  not  originally  framed,  nor  has  it  since 
been  pnlargpd,  to  include  within  Its  provisions 
nonresident  persons  and  corporations.  The  law 
was  passed  In  the  year  1876,  and  its  provisions 
were  ^tended  only  to  Inhabitants  of  this  state, 
and  to  corporations  created  by  the  authority 
of  our  own  laws.  See  Laws  1876,  p.  6,  {§  15, 91, 
9&  The  same  provisions  are  found  hi  R.  L. 
I  ITOiO,  "An  InhabtUnt  of  this  state  owing 


debts  •  *  •  may  apidy  by  petftl<»k,''  etc.; 
and  by  section  1870.  "A  person  residing  In  IUb' 
state"  may  have  committed  certain  acts  of 
insolvency,  and  his  creditors  may  petition;  and 
by  section  1878  the  provisions  of  the  act  are 
octended  to  corporatlona  "created  under  the 
Iaw6  of  this  state,"  exc^  railroad  and  bank- 
ing corporations.  This  limitation  in  the  opera- 
tion of  the  law  continued  nntU  1884,  when,  by 
No.  138,  S  2,  of  the  acts  of  that  session,  the 
Revised  Laws  were  amended  striking  out 
the  words  "created  undw  the  laws  of  this 
state,*'  and  R.  L.  {  1879,  as  thus  amoided,  la 
section  2166,  V.  8.  The  jurlsdlctton  and  pow- 
ers of  the  hisolvoicy  courts  are  only  such  as 
are  conferred  statute,  and  it  is  not  cUimed 
that  there  was  Jurisdiction  in  this  case,  unless 
obtained  by  the  amendment  of  1884.  The 
words,  "a  person  residing  in  this  state,"  which 
occur  In  R.  L.  §  1870,  are  omitted  in  section 
2151,  yet  It  Is  appar^t  that  sections  2161-2153 
relate  to  persona  who  reside  or  have  resided- 
here,  and  have  committed  certain  acts.  With- 
out the  aid  of  sections  2152  and  2153  a  person 
who  had  resided  and  committed  acts  of  in- 
solvfflKy  in  this  state  could  not,  after  he  had 
changed  his  residence  to  another  state,  be 
amenable  to  our  Insolvent  law,  though  he  had 
creditors  and  property  here.  By  virtue  of  these 
sections  of  the  statute  he  may  be  brought  vrlth- 
in  the  Jurisdiction  of  our  courts  for  the  period 
of  90  d^s  after  the  acts  of  insolvency  were 
committed.  The  sections  last  cited  show  a 
legislative  intent  to  limit  the  operation  of  the 
insolvency  law  to  residents,  inhabitants  of  the 
state,  and  for  a  short  period  to.  persons  who 
have  moved  from  this  Into,  othor  JurisilictjonB. 
We  do  not  construe  the  amendment  of  1884 
to  have  been  made  to  remove  the  limitation 
and  confer  the  benefits  of  the  law  upon  foreign 
corporations  that  merely  send  their  manufac- 
tured goods  into  this  etate  for  sale,  but  that 
corporations  established  In  this  st^e,  and  hav- 
ing their  prUidpal  office  and  transacting  their 
business  here,  may  be  amenable  to  our  law, 
though  they  were  created  by  the  laws  of  other 
states.  Such  corporations  manifestly  should 
not  be  exempt  from  the  operation  of  our  laws. 
This  is  the  natural  and  reasonable  construction 
of  the  statute.  It  could  hardly  be  contended 
that  the  corporation  in  question  could  avail  it- 
self of  our  Insolvency  law  by  voluntary  peti- 
tion. If  so,  what  district  of  the  state  would 
have  Jurisdiction?  This  construction  is  fully 
sustained  by  the  authorities  cited  upon  the 
complainant's  brief.  The  Massachusetts  eases 
arising  under  a  statute  like  ours  are  decided 
upon  the  ground  of  residence.  In  Judd  v. 
Lawrence,  1  Gush.  531,  It  was  held  that  an 
alien  resldoit  was  entitied  to  the  benefit  of  the 
act;  and  bi  McConnell  v.  K^ey.  188  Mass.  372, 
that  the  Jurisdiction  of  the  court  depended  up- 
on the  facts  that  the  petitioner  was  an  inhab- 
itant of  the  state,  and  owed  debts  contracted 
while  such  inhabitant.  Petition  granted,  and 
a  writ  of  prohibition  directed  to  be  Issued  in 
accordance  therewith. 
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OABFIBLD  ft       T.  BUTLAND  INS.  00. 

et  &L 

(Snpmne  Oomt  <^  Vermont.    WincDmn.  Jvlj 

1»,  1897.)  . 

Tel'Stbb  PROCB8S— Statutc  or  Fracds^Colut- 

IKAL  AQRSEHBKT— IHSUKAHCI  AOBNTft— 
COMMISSIOXS  ON  PHEKlVMa. 

1.  A  trustee  caonot  reduce  his  liability  andpr 
trustee  process  by  plendine  paymenta  made  for 
hia  credittM'  under  contracts  which  were  unen- 
forceable  because  within  the  statute  of  frauds. 

SLAn  oral  contract  by  an  agent  of  an  iosar- 
ance  company,  npon  Issuing  a  policy,  guaranty- 
ing  the  solvency  of  the  company  and  a  return  of 
unearned  premiums  upon  cancellation  of  the  pd- 
icT>  is  a  collateral  agreement  to  answer  for  the 
debt  or  default  of  the  company,  and  is  unen< 
forcesble,  by  the  itatnte  of  frauds,  tmless  the 
Cfxnpany  places  funds  in  the  agent's  bands  to 
meet  the  obligation. 

3.  An  extra  commisaion  to  the  agent.  In  cotuld- 
eration  of  which  the  guaranty  was  made,  will  not 
be  conridered  as  a  rand  placed  in  his  hands  to 
meet  the  obligation. 

4.  A  commission  to  agents  of  20  per  cent,  of  the 
moneys  receiTed  on  account  of  premiums  actually 
paid  will  be  computed  on  the  total  amount  so  re- 
ceived. regnrdlesB  of  any  subsequent  return  of 
portions  tboreof  lu  conseduence  of  canoellationB. 

Taft,  J.,  doubting. 

Bxceptions  from  Windham  ooonty  court; 
Start,  Judge. 

Aetton  O.  U.  Garfield,  administrator,  and 
others,  against  the  Rutland  Insurance  Com- 
pany, In  which  process  was  tssned  against  cer- 
tain persons  as  trostees  ot  the  defendant. 
From  a  judgment  for  plalntiffa  the  trustees 
bring  exceptions.  AtBrmed. 

Waiemian,  Martin  A  Hitt,  for  plaintiffs. 
Clarke  C.  Fltta,  tm  tmsteea. 

MtTNSON,  J.  The  trustees  were  the  agents 
of  the  defendant  company,  with  pow«  to  re- 
ceive proposals  for  insmsnce,  to  fix  rates  of 
premlnms.  to  reoelre  moneys,  and  to  Issue 
poUdes  and  eonsmt  to  th^  transfer.  The 
poHcy  used  hf  the  company  contained  provi- 
sions tme  its  cancellation,  and  for  a  return  6t 
the  tmeamed  portion  of  the  premlnm.  In  the 
transactfott  of  their  business  the  agents  some- 
times found  It  necessary  to  guaranty  the  sol- 
vency of  tiw  company,  and  the  repaymmt  ot 
premiums  m  the  event  ot  cancellation.  In 
^ew  of  tUs  Bltnatl<Hi  the  company  agreed  to 
give  the  agents  a  ocwnndsslon  ctf  20  per  cent, 
in  place  of  the  16  per  cent,  before  allowed. 
Subsequent  to  tbls  the  trnsteea.  In  considera- 
tion that  certain  parties  would  fta^e  policies 
in  the  defendant  company,  "guarantied  with 
each,  parol,  the  solvency  of  said  company, 
and  to  refnnd  to  them  the  amount  of  unearned 
premiums"  If  the  company  should  cancel  their 
policies.  The  trustees  seek  to  retain  from  the 
moneys  In  tbtir  hands  the  amount  paid 
them  under  these  agreements.  The  plaintiffs 
claim  that  these  promises  were  coUatnal  nn- 
dertakings,  and  not  enfwceatde,  and  that  the 
payments  made  upon  Qiem  cannot  be  consid- 
ered in  determining  the  amount  fbr  wUcb  Qie 


trustees  are  chargeaUe.  It  Is  held  in  this 
state  that  a  trustee  cannot  be  allowed  amounts 
which  he  has  paid  out  or  become  cliargeabie 
for  on  agreements  not  binding  upon  him  be- 
cause of  the  statute  of  frauds.  Bazeltlne  v. 
Page,  4  Vt  49;  Strong  v.  Mitchell,  19  Vt  644. 
So  it  becomes  necessary  to  determine  whether 
these  promises  were  original  or  'Oollateral  un- 
dertakings. It  has  recently  been  said,  upon 
a  review  of  the  cases  Involving  this  question, 
that  both  the  English  and  American  authori- 
ties are  h<H>elessly  In  conflict,  and  that  it  can 
scarcely  be  said  that  any  eonstnictJon  of  the 
statutory  provUlon  on  which  the  question 
arises  is  settled  law.  Packer  v.  Benton,  95 
Am.  Dec.  251,  note.  This  being  the  condition 
of  the  law,  there  Is  Uttle  Inducement  to  de- 
part from  the  dedsloos  of  our  own  state.  It 
is  clear  that  there  were  two  promises  In  this 
case,  and  that  the  second  was  not  made  orig- 
inal by  an  abandonment  of  the  first  The  lia- 
bility of  the  company  was  contemplated  by  the 
arrangement,  and  Its  promise  was  tendered 
and  taken  with  that  of  the  agents.  It  Is 
doubtless  true  tliat  the  main  purpose  of  the 
agents  was  not  to  procure  a  benefit  tot  the 
company,  but  to  subserve  a  business  Interest  of 
their  own.  In  some  Jurlsdlctidns  this  might 
be  deemed  sufficient  to  give  the  promise  the 
character  of  an  original  undertaking.  But  we 
cannot  give  It  tliat  effect  without  Ignoring  the 
doctrine  of  Follam  v.  Adams,  37  VfSOl. 
was  held  In  that  case  that,  when  the  agree- 
ment Is  one  which  leaves  the  original  obliga- 
tion In  force,  It  is  to  be  regarded  as  collateral, 
unless  the  promisor  receives  something  from 
the  debtor  to  be  applied  upon  the  oldlgation, 
so  that  it  becomes  the  duty  of  the  promisor, 
as  between  htm  and  the  debtor,  to  make  the 
payment  It  is  clear  that,  as  between  the 
company  and  the  trustees.  It  remained  pri- 
marily the  duty  of  the  company  to  refund  the 
unearned  premiums.  There  was  nothing  pla- 
ced In  the  hands  of  the  promisors  as  a  provl-, 
■loQ  tot  tto  payment  The  extra  commls- 
akm  ynM  merdy  to  compensate  the  agMts  for 
the  rlska  a  guaxauty,  and  did  not  pot  them 
under  an  obllgatkn  to  make  tlie  payment  tn 
discharge  of  the  company.  So  the  tmsteea 
can  retain  notung  on  acoonnt  of  paymoita 
made  In  fnlflllmeait  ot  these  prodalaei.  ■ 

A  questhm  la  nlaed  aa  to  v^at  the  tivteee 
are  entll2ed  to  retain  oa  acoonnt  of  tbOt  eerv-. 
Icea.  They  woe  to  have  20  per  osnt  ta  the 
moneys  received  by  thean  on  acooont  of  pre- 
miums actoally  paid.  We  think  this  nitn  to 
the  money  received  in  regular  course,  and  not 
to  a  balance  detomlned  1^  fntnra  cancdtar 
tlona  This  view  seems  to  be  supported  by  the 
use  of  the  same  phrase  In  the  oanodJatton 
clause  of  the  pMcy,  wldch  veSen  to  fiie  con- 
tingency of  cancellation,  "tiie  preaalMM  bat- 
Ing  been  actually  paid.**   Judgment  afflrmefl, 

TAFT,  J.,  doubting. 
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89TM0UB  T.  CENTRAL  VBBMONT  B.  CO. 
(SapEeme  Co  art  of  Vermont.    Ublttenden.  Julr 

20,  189T.) 

RaILBOAD8—  ImJUKIES    "to   PBBBOKS   OK  TbACK— 

Nbsltoencb — Fleadiro. 

1.  Wbere  plaintiff,  while  walking,  in  the  exer- 
cise of  onUoaiT  care,  on  a  portion  of  defendant's 
railway  track,  which  had  been  for  many  years  in 
constant  use  by  the  public  as  a  passageway  with 
the  knowledge  and  implied  consent  of  defendant, 
was  Injured  tiuoogb  defendant's  negUgence,  sncli 
negligence  cannot  be  excused  uw  tact  that 
8U^  portion  of  the  track  was  not  a  public  cross- 
ing, or  that  plalndff  was  not  using  it  by  invita- 
tion of  or  agreemmt  with  defendant,  or  by  rea- 
jon  of  any  inducement. lield  out  to  him  tay  it,  or 
for  the  purpose  of  transacting  business  with  de- 
fendant, nor  by  the  fact  that  defendant  was  not 
willfully  and  recklessly  negligent. 

2.  An  allegation  that  defendant,  t^  lts  serr- 
ants.  managed  the  tr^in  with  gross  negligmce, 
in  that  a  long  rope  was  allowed  to  hang  beside 
the  train,  far  ontside,  and  beyond  the  side,  of  the 
cars,  and  that  such  rope  caught  atMUt  plaintiffs 
arm  and  liand  and  dragged  him  along  the  ground, 
is  capable  of  the-  construction  that  defeodaot 
knowingly  allowed  sndi  rope  to  be  in  the  position 
ciaioied,  and  is  therefore  a  snfflciait  allegatioD  of 
such  fact. 

Btart,  J.,  dissenting. 

Except  Ions  from  Chittenden  county  conrt;  Ty- 
ler. Judge. 

Case  by  William  Seymour  against  tiie  Cen- 
tral Vermont  Railroad  Company  tor  negligence. 
Heard  on  general  demurrer  to  the  declaration. 
To  a  pro  forma  judgment  sustaining  the  de- 
murrer and  adjudging  the  dedaratlon  InsnfiS- 
:rleBt,  plaintlfC  exc^ta.  Rerarsed. 

The  declaration  alleged  tbat  the  plaintiff, 
when  he  received  the  Injury,  was  walking  on 
a  portion  of  the  railroad  which  had  been  for 
many  yeara  In  constant  use  by  the  puUlc  as  a 
passageway  wltii  Oie  knowledge  and  Implied 
consent  of  the  defendant 

H.  F,  Wolcott,  tor  plaintiff,  0.  W.  Witters, 
fw  defendant 

TAFT,  J.  We  notice  tbe  questtons  raised 
1^  the  brief  of  the  defendant's  connael,  and 
none  other.  The  defendant  assigns  seven  rea- 
sons why  the  declaration  is  Insufficient  to  ee- 
taUlah  a  cause  of  action.  The  first  six  raise 
substantially  the  same  question,  and  are  all 
based  upon  the  claim  that  the  plaintiff  was  in 
fact  a  trespasser  upon  the  roadbed,  and  thore- 
fone  the  defuidant  was  under  no  duty  in  re- 
spect to  him.  The  plaintiff  may  establish  bis 
right  of  actum  by_  showing  that  his  injury 
amse  tvom  the  neglect  of  the  defendant,  if  he 
was  iDi'.the  exercise  of  ordinary  care  at  the 
tiBie  of  the  eamalty,  notwithstanding  he  was 
upon  that  part  of  the  roadbed  which  was  not 
a  public  erosslng,  and  although  he  was  not 
there  by  the  terltatidd  of  the  defendant,  nor 
by  any  luifmnrintfi  held  out  by  the  defendant 
to  him.  and'  waa  there  without  any  purpose  of 
transacting  business  with  the  defendant  It 
Is  not  necessary  that  be  should  allege  tliat  he 
Avas  using  the  road  by  any  agreement  with  the 
defendant.  A  legal  duty  or  obligation  from  the 
defendant  to  the  jjOaintlfC  might  arise  notwith- 


standing the  existence  of  the  absence  of  any 
of  the  facts  above  stated,  and  It  Is  unnecessary 
for  the  plaintiff  to  allege  tbat  the  defendant 
was  willfully  ot  recklessly  negligent  In  re- 
spect to  ne^lgence,  It  would  depend  upon 
whether  the  defendant  was  In  the  exercise  of 
ordinary  care.  The  allegation  In  the  declara- 
tion Is  that  the  plaintiff  was  upon  the  track 
with  the  Implied  consent  of  the  defendant, 
In  pursuance  of  a  long-continued  custom, 
which  was  known  to  the  defendant,  and  per- 
mitted by  It  without  objection,  and  Impliedly 
consented  thereto.  .Under  these  circumstances, 
the  defendant  cannot  excuse  itself  from  any 
negligence  of  which  Its  servants  were  guilty 
at  the  time  the  accident  occurred  by  showing 
the  existence  or  nonexistence  of  any  of  the 
facts  stated. 

The  seventh  point  under  the  demurrer  Is  tbat 
the  action  cannot  be  susfained  because  it  is 
not  alleged  tbat  the  defendant  knew,  or  by  the 
exercise  of  due  care  might  have  known,  that 
the  rope  was  In  the  position  claimed.  The  al- 
legation In  that  respect  Is  "tbat  the  defendant, 
by  Its  servants,  managed  the  train  with  gross 
negligence.  In  this:  that  a  long  rope  was  al- 
lowed to  hang  beside  the  tnln,  etc,  far  oat- 
side,  and  beyond  the  side,  of  the  cars;  and  that 
tbe  rope  caught  about  the  plalntUTs  arm  and 
hand,"  eto.,  "and  bo  dragged  trim  along  the 
ground,"  etc.  This  allegation  Is  capable  of  the 
constmctloD  that  the  d^endant  knowingly  al- 
lowed the  rope  to  bang,  drag,  etc.  While.  In 
a  case  of  doubt  U  the  [deadlngs  are  ambigu- 
ous, or  whep  two  different  meanings  present 
themselves,  that  construction  must  be  adopted 
vrhlch  is  most  unfavorable  to  the  pleader, 
still.  If  the  expression  is  capable  of  two  mean- 
ings, that  shall  be  taken  which  will  si^port  the 
declaration,  and  not  the  other,  which  would 
defeat  It.  The  allegation  in  the  declaration 
can  fairly  bear  a  construction  that  the  defend- 
ant knowhigly  allowed  the  rope  to  drag,  hang, 
etc.  The  declaration  Is  not  subject  to  the 
criticism  made  In  that  respect  The  pro  forma 
Judgment  Is  reversed,  the  demurrer  overrul- 
ed, and  the  declaration  adjudged  sufficient  and 
cause  remanded  for  further  proceedings. 

START,  J.,  dlssenta. 


(»  VL  WW 

BABOOrrE  V.  LAtJRIBB  et  aL 
(Snpieme  Conrt  of  Vermont.    Franklin.  Jan. 

Term,  1897.) 

ADSITOB'S  B.BFOBT— CoKSTBOOTIOIT. 

In  an  action  on  a  book  account  against  a 
co-partnership,  tiie  auditor  reported,  allowhig  tiie 
whole  account,  but  finding  that  some  items  were 
for  goods  sold  to  one  of  the  partners  individually, 
thoi^  he  was  unable  to  specify  any  such  items: 
and,  on  a  recommitment  to  him,  he  further  re- 
ported that  he  was  unable  to  ascertain  that  any 
item  was  for  goods  thus  sold.  Beld,  that  the 
Bu^lemental  report  nuilified  such  wriginal  find- 
ing, and  left  the  whole  account  to  stand  as  for 
sales  on  joint  authority. 

Exceptions  from  Fnnklln  eotinty  court: 
Start,  Judge, 
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Action  JxHSm  Barette  agaltmt  Lanrler  & 
Oolmette  oa  a  book  account  Hearfl  on  re- 
port and  B&pplemental  report  of  auditor.  To 
« lodgment  tor  plaintiff  tot  the  wbole  account, 
dsCendantB  vzoept.  Aflbmed. 

Bee  *  George,  for  plalnUff.  XL  A.  Ashland 
and  a.  If.  Hott,  Cov  def endanti. 

BOWKLI^  J.  The  plaintiff  carried  on  the 
■leat  bnalnesa,  and  the  defendants  were  part- 
nera  In  the  grocery  bualnesa.  Defendants 
bad  assignments  of  On  -wages  of  a  aumbra  <tf 
lallroad  men  who  traded  with  the  plaintiff  on 
ttie  d^endanta'  ordera  and  pass  books.  AH 
oC  plalntura  aceoont  la  pn^eriy  cbatgeable  to 
ttie  defaidants  Jotatly,  nnless  some  of  It  la  ftnr 
meat  sold  to  the  d^Midant  Onlmette  tat  his 
ladlTldnal  use.  In  Us  origlnsl  report  the  au- 
ditor allowed  ttie  wb(de  account,  but  found 
tiiat  some  of  tt  was  tor  meat  thus  atM,  but  he 
could  not  ten  how  mudi,  nor  Identliy  any 
Mem.  But  In  his  rai^lemental  report  he  saya 
be  la  nnaUe  to  ascortaln  that  any  Item  Is  for 
meat  thus  aold.  TUs  nuUlfles  his  tormer 
finding  on  that  point,  and  learea  his  allowance 
Dor  llie  wh(de  account  to  stand,  and  makes  ft 
•qulralent  to  a  flndhig'  that  all  the  Itons  of 
the  account  am  for  sales  to  ottieni  onthe  de- 
fendants Joint  authority/  It  Is  claimed  that 
the  auditor's  finding  concerning  Onbnetttf  s  In- 
dlrldnal  account  Is  against  the  evidence,  and 
that;  therefore,  the  report  ought  to  be  aet  aside. 
It  Is  also  dalmed  that  the  auditor  did  not 
«omp|r  with  the  order  of  recommittal,  and 
that;  therefore,  the  report  ought  to  be  aet  aside. 
It  Is  enou^  to  say  of  these  dalma  that  It  does 
not  appear  that  the  questions  were  raised  be- 
low. The  exceptlona  say  that  the  case  was 
heard  on  the '  report  and  supplemental  re- 
port  Judgment  affirmed. 


<«  Vk  ni) 

SOWLBS  at  aL  T.  BAILBT,  Judge. 
4Bupraie  Court  of  YetBont    FrankUa,  Aug. 
6k  18QT.) 

laaWTSiroT— PsTtnon  tob  CoMMimoxsas— Pab- 
nas— Oroqhds— Statcti— OoKsTROOTion; 

LV.  8.  I  2148.  proTides  that  in  caiea  of  dto- 
pote  arUng  in  the  setUement  of  an  InBolvent 
debtor's  estate,  and  comhiK  before  the  jadge  of 
the  court  of  insoWeacy  for  dedfllon,  the  judge,  In 
hk  discretion,  may,  and  apon  petition  ox  the  at- 
■ignee,  or  other  person  interested,  shall,  appoint 
three  eonunisidonerB  to  hear  and  determine  tbe 
AqUated  matter  and  report  to  the  court  BM, 
that  the  direction  to  u^nt  the  oommlsriimers  i« 
saandatoty,  and  most  be  obeyed,  upon  pnver  pe- 
tition, althongh  the  precise  queBtloQ  In  tBSoe  la 
aot  pending  Kfore  tbe  court  for  dedsioD. 

a:  An  inwdvent  debtor,  whose  estate  la  before 
die  court  Ua  eettlemeot  and  who  ia  In  di^tnte 
with  the  assignee  thereof  as  to  their  respective 
tigbta  to  certain  property,  Is  a  party  interested, 
witUn  said  statate,  and  entitled,  upoo  petitioD,  to 
the  appdntment  of  eommiaaionen. 

3.  In  a  proceeding  to  hold  an  insolvent  debtor 
for  contempt  of  court  for  the  transfer  of  certain 
property  which  la  claimed  by  the  asidgnee  as  part 
of  the  estate,  the  question  of  tiie  respectiTe  rights 
of  the  asaignee  and  debtor  thereto  is  a  question 
fairly  before  the  court  for  decieiou. 

4.  An  appUcation,  under  T.  S.  f  2148,  for  the 


appt^ntment  of  eommlasloners  to  detennhia  <D»> 

pQted  gueationa  ariaiog  aa  to  the  ownerah^  of 

ftroperty  in  iDsolveDcy  proceedings.  Is  anffldent  n 
t  fairly  apprise  the  court  as  to  tbe  matter  nvm 
which  adjudicatiim  la  sought. 

Petition  by  Albert  Sowlee  and  Jennie  P. 
Sowlea  for  a  writ  of  mandamus  against  My- 
ron W.  Ball^,  Judge.  Oianted. 

B.  A.  Sowlea,  tor  petitioners.  Wilson  ft  Han, 

for  respondent 

THOMFSOX,  J.  This  Is  a  petition  for  a 
writ  of  mandamns  against  the  petitionee,  who 
Is  a  judge  of  the  court  of  InBolveDcy  for  the 
district  of  Franklin,  to  compel  him,  as  such 
jadge,  to  appoint  three  commissioners,  under 
V.  a  J  2143.  The  facts  necessary  for  the  de- 
cMon  of  this  case  are  tta  follows:  The  re- 
lator, Albert  Sowlea,  Is  an  insolvent  debtor, 
whose  estate  la  In  process  of  settlement  In  the 
court  of  InsolTency  for  the  district  of  Frank- 
lin. Disputes  and  disagreements  exist  be- 
tween blm  and  tbe  assignees  of  his  estate,  and 
also  between  tbe  relators  and  the  asslgoees,  in 
respect  to  the  right  and  Interest  of  the  relators 
In  certain  real  estate,  debts,  and  claims  which 
the  assignees  claim  belong  to  the  insolrent  es- 
tate. As  a  result  of  such  disagreement,  the 
assignees  on  the  1st  day  of  October,  1896,  pre- 
frared  their  petition  to  the  court  of  Insolvency, 
setting  forth  that  the  relator  Albert  Sowles 
had  conveyed  by  quitclaim  deed  to  the  relator 
Jennie  P.  Sowles  a  portion  of  said  real  estate 
In  dispute,  and  therein  praying  to  have  blm 
cited  l>efore  aald  court  to  ahow  cause  why  be 
should  not  be  adjudged  In  contonpt  of  court  by 
reason  of  having  made  such  conveyance,  and 
for  such  other  order  and  relief  as  to  the  court 
should  seem  meet  Thereupon  the  court  of  In- 
solvency on  the  same  day  issued  Its  notice  to 
the  relator  Albert  Sowles  to  appear  before  that 
court  October  7, 1896,  at  10  o'clock  in  tbe  fore- 
noon, to  make  answer  to  the  petition,  and  to 
abide  by  the  order  of  tbe  court  thereon.  This 
notice  was  duly  served  upon  the  relator  Albert 
Sowles,  and  be  appeared  Before  the  court,  and 
such  proceedings  were  had  In  the  premises  that 
the  hearing  was  continued  to  the  29tb  day  of 
March.  WffT,  at  whldi  time  the  relators  filed 
their  petition  In  said  court  setting  forth  that 
they  were  "Interested  to  the  estate  of  Albert 
Sowles  In  Insolvency;  •  *  *  that  there  were 
disputes  and  disagreements  In  regard  to  the 
allowance  of  claims  or  priority  of  amount  of 
liens  upon  tbe  estate  of  said  debtor,  or  the 
debtor's  Interest  In  proper^  exempt  from  at- 
tachmmt,  or  other  matteA  In  difference,  arls- 
tog  from  the  settiement  of  the  Insolvent  es- 
tate, to  wit  the  title,  liens,  or  claims  ot  owner- 
ship of  the  real  estote  alleged  to  have  been 
assigned  to  the  assignees  In  August,  1896,  be- 
ing the  lands  and  estate  and  leasehold  estote 
mortgaged  to  the  Burlington  Savings  Bank, 
and  tbe  ownership  of  the  claim  against  John 
B.  Wright,  known  as  tbe  Wright  contract.' 
and  also  the  claims  described  in  the  alleged 
citations  or  motions  to  appear  before  the  court, 
as  thereto  fully  described,  to  wbicb  said  claims 
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the  petitioners,  one  or  all,  lay  claim,  •  •  • 
and  alleged  as  coming  before  •  •  •  the 
above  court  for  hearing  for  decision;  that 
dome  or  all  of  those  matters  were  then  pending 
in  proceedings  In  the  court  of  chancery  with- 
in and  for  the  county  of  Franklin,  having  Ju- 
risdiction over  the  same,"— and  praying  the 
court  of  Insolvency  to  appoint  three  disinterest- 
ed persons  to  act  as  commissioners  to  hear  and 
determine  the  matters  In  dispute  between  the 
relators  and  the  assignees,  and  to  report  to  the 
court  their  findings  In  the  premises.  Such  pro- 
ceedings were  had  on  this  petition  that  on  the 
30th  day  of  March,  1897,  the  court  of  insol- 
vency refused  to  appoint  such  commissioners, 
and  dismissed  the  petition.  The  citations  re- 
ferred to  in  the  relators*  petition  for  the  ap- 
pointment of  commissioners  were  the  petition 
of  the  assignees  in  the  proceedings  for  con- 
tempt, and  another  petition  filed  In  that  court 
by  tUe  assignees  on  the  1st  day  of  October, 
1890,  charging  that  the  relator  Albert  Sowles, 
as  an  insolvent  debtor,  withheld  a  large 
amount  of  property  from  the  assignees,  an,d 
therein  describing  the  same,  and  praying  to 
have  him  cited  before  the  court  to  be  examined 
under  oath  touching  the  matters  mentioned 
in  that  petition.  The  assignees  and  Albert 
Sowles  were  In  ^ct  In  dispute  and  disagree- 
ment In  respect  to  his  right  and  Interest  In  the 
property  and  claims  described  In  both  petitions 
of  the  assignees,  and  In  regard  to  the  property, 
debts,  and  claims  mentioned  In  the  petition  of 
the  relators  to  the  probate  court  praying  tot 
the  appointment  of  commissioners. 

The  petitionee  contends  that  there  was  no 
matter  In  dispute  ttiat  was  before  him  for  de- 
clsion  that  justified  the  appointment  of  com- 
missioners. He  further  contends  that  under 
the  statute  a  party  Is  not  entitled  to  the  ai»- 
polntment  of  commissioners  unless  the  predae 
question  to  be  submitted  to  them  Is  pending 
before  the  court  for  deeidon  at  the  dme  appli- 
cation Is  made  for  their  appointment  Neither 
of  these  contentions  can  be  sustained.  Y.  S. 
8  2143.  provides  that,  In  cases  of  dispute  or  dis- 
agreement In  regard  to  the  allowance  of  a 
claim,  or  priority  or  amonnt  of  liens  upon  the 
estate  of  the  debtmr,  or  tbe  debtor's  Interest  In 
a  homestead  or  property  exempt  from  at- 
tachment, or  other  matters  In  difference  aris- 
ing In  the  settlement  of  an  Insolvent  debtor's 
estate,  and  coming  before  the  judge  for  de- 
cision, the  judge,  In  tals  discretion,  may,  and 
upon  petition  of  the  assignee  or  a  creditor  who 
has  proved  his  claim,  or  other  person  interest- 
ed, shall,  appoint  three  disinterested  persons  to 
act  as  conunissloners  to  hear  and  determine 
the  matter  in  dispute,  and  report  to  the  court 
their  finding  In  the  case.  V.  8.  S  2145,  pro- 
vides for  an  appeal  from  the  decision  of  such 
commissioners.  No  provision  is  made  for  an 
appeal  from  a  decision  of  the  court  of  In- 
solvency In  matters  embraced  In  section  2143, 
unless  commissioners  are  appointed  as  there- 
in provided.  One  purpose  of  this  section  Is  to 
provide  for  an  appeal  in  such  matters,  and . 
thus  give  the  parties  In  interest  an  opportu- 


nity to  have  their  rights  determined  in  the  ap- 
pellate courts.  Under  the  provisions  of  this 
section,  any  person  interested  In  any  matter 
therein  described,  and  Involved  In  the  settle- 
ment of  an  insolvent  estate,  may  apply  to  the 
court  of  Insolvency  to  have  commissioners  ap- 
pointed to  determine  the  matter  In  dispute, 
and  report  to  the  court  their  finding,  without 
regard  to  whether  the  precise  question  In  Is- 
sue Is  then  pending  before  such  court  for  dCr 
cislon.  To  hold  otherwise  might  preclude  par- 
ties so  interested  from  an  opportunity  to  have 
their  rights  determined  in  the  manner  prescrib- 
ed by  this  section,  unless  the  adverse  party 
took  action  In  the  first  instance,  and  would  de- 
lay the  settlement  of  the  estate.  Again,  the 
court  of  Insolvency  could  not  determine  the 
question  raised  by  the  petition  of  the  assignees 
to  have  the  relator  Albert  Sowles  adjudged'  to 
be  In  contempt  of  court  without  determining 
the  rights  and  Interests  of  the  rotors  in  the 
real  estate  in  question  in  that  proceeding.  If 
it  was  found  that  It  belonged  to  the  relators,  or 
either  of  them,  and  not  to  the  assignees,  he 
could  not  be  adjudged  to  be  in  contempt  by 
reason  of  having  made  the  alleged  conv^- 
ance.  Hence  a  question  Involving  the  dlsr 
pute  and  disagreement  In  regard  to  that  prop- 
arty  between  the  relators  and  the  assignees 
was  in  fact  pending  before  that  court  for  de- 
cision at  the  time  the  relators  petitioned  for 
the  appointment  of  commissioners. 

It  Is  contended  that  the  relators'  applIcatitMi 
for  the  appointment  of  commissioners  does  not 
contain  a  sufildent  allegatlou  in  respect  to 
wliat  the  questions,  disputes,  and  disagree- 
ments were,  and  that  It  contains  no  allega- 
tion that  either  of  the  relators  was  a  creditor 
of  the  Insolvent  estate,  or  an  assignee  of  such 
estate.  To  entitle  tbe  relators  to  make  such 
application,  it  Is  not  necessary  that  they  should 
be  either  creditors  or  assignees  of  the  Insol- 
vent estate.  It  is  sufficient  that  they  are  per- 
sons interested  ther^n  In  respect  to  xbe  mat- 
ters embraced  In  V.  8.  {  2143.  In  the  court 
of  Insolvency  the  certainty  and  precision  of  the 
common  law  is  not  required  in  matters  of 
pleading.  It  Is  sufficient  If  the  petition  or  ap- 
plication fairly  apprises  the  court  as  to  the 
matter  upon  which  an  adJudtcatl<Hi  Is  sought 
The  allegations  of  the  relators'  application 
were  sufficient  In  this  respect  It  Is  Uie  duty 
of  the  court  when  such  abdication  Is  mode,  to 
make  such  an  investigation  as  wDl  enable  it  to 
briefly  state  the  matter  in  diffwence  sulKnitbRd 
In  the  commlBsim  issued  to  the  commlssloneiM. 
From  tbe  recwds  and  erldence  snbmltt^  It  b 
clearly  apparent  that  the  Judge  would  have 
had  no  dlfflcult?  in  so  dcring  In  this  case; 

When  a  petition  for  the  appointment  (tf  comi- 
mlssloners  Is  made  tqr  an  assignee  ae  a  cred- 
itor who  has  proved  his  claim,  or  other  person 
Interested,  the  Judge  haa  no  discretion  In  re- 
spect to  making  such  appointment  The  peti- 
tioner is  entitied  to  have  the  same  made  as  a 
matter  of  rif^t  The  statute  ia  mandatoiT. 
On  the  petition  of  the  relators,  the  petitionee 
should  have  apjwlnted  commisslonos  In  ai> 
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oordance  with  the  prayer  of  their  petition. 
Hie  relatwa  miut  therefore  pret'aU  in  this 
proceeding.  Tt  is  (Vdered  that  a  writ  <tf  raan- 
damns  issue,  commanding  the  petitionee  fortb- 
wltt)  to  appoint  tluree  disinterested  persons  to 
tct  as  commlsBl<HierB  to  hear  and  determine 
an  ttte  matters  In  dispute  between  the  as- 
signees of  Uie  insolvent  estate  of  Albert  Sowles 
and  the  relators,  and  each  of  them.  In  respect 
to  the  real  estate  and  all  other  property,  debts, 
and  claims  InTOlved  in  the  settlement  of  said 
insolvent  estate,  and  to  report  to  tbe  court  (tf 
InsolTency  their  findings  in  respect  thereto.  It 
iB  further  adjudged  that  the  rdators  recover 
tbetr  costs  of  the  petitionee. 


(S»  Tt.  SO) 

tJFPO^  T.  WINCHESTER. 
tSo^eme  Court  of  Vermont    Orleans.   Aug.  6, 
1897.) 

Saus— TiTLB— BortA  Flus  Pubohasbrs— Pxthbkt 
or  Paicc 

L  Whore  plaintitTB  grantee,  haTing  authority 
to  dispoiK  of  a  certain  horse  "in  any  way  he  sees 
fit,  and  at  any  price  he  sees  fit,"  bat  being  re- 
qidred  to  give  plaintiff  tbe  proceeds  thereof,  trans- 
ited it  fraudulently,  by  a  aham  sale,  without 
con^d^tion,  to  defendant's  grantor,  defendant, 
who  purchased  for  value,  but  with  knowledge  of 
irfaintitTs  rights,  aoQuirad  no  title  tiwicto  as 
against  idalntifE. 

2.  But,  where  such  sale  by  plaintUTa  grantee  to 
defendant's  grantor  was  bona  fide,  defendant  was 
not  bound  to  show,  in  an  action  against  liim  for 
the  convetsion  of  such  property,  that  the  proceeds 
thoeof  were  paid  to  plaintiff. 

Exceptions  from  Orieans  county  court;  Taft, 

Judge. 

Trover  by  a  J.  Ufford  against  Charles 
Winchester  for  the  conversion  of  personal 
property.  Plea,  the  general  issue.  To  a  Jud^- 
oient  on  a  verdict  for  plaintiff,  defendant  ex- 
cepts. Reversed. 

W.  W.  Mlle^  for  id^tlff .  N.  A.  Norton  and 
B.  A.  Cook,  for  defendant 

THOMPSON,!.  January  9, 1»2,  the  plain- 
tiff sold  to  one  Burton  D.  Piper,  the  horse  in 
question,  with  otho:  property,  by  a  conditional 
Bsle,  resoTing  a  lien  Uiereon  to  secure  the  psy- 
ment  of  tike  pnrdiase  price.  The  lien  was  duly 
recorded,  and  no  qneatlon  was  made  as  to  Its 
validity.  Novembtt  14, 1894,  the  plaintiff  gave 
said  Piper  consent  In  writing  to  sell  this  horse, 
which  ctmsent  was  as  follows:  "I  hereby  give 
B.  D.  Plpee  leave  to  dispose  of  tee  Phillips  horse, 
on  whldi  I  have  a  lien  on,  in  any  -nay  he  sees 
fit,  and  at  asiy  price  he  sees  fit.  and  ^e  me  the 
IROceeds,  be  it  mose  or  less."  The  evidence  of 
the  defendant  tended  to  prove  fbat  under  this 
llcoiBe  Barton  D.  Piper  sold  the  horse  to  his 
brother,  Alton  3.  Piper,  and  that  subsequent  to 
fuch  sale  tbe  defendant,  knowing  the  con- 
lents  of  the  license  to  s^,  boug^it  the  horse 
of  Atttm  J.  nper  for  pSO,  giving  his  note  there- 
for, secured  by  a  lien  on  Qie  horse.  The  evi- 
dence at  tbe  plaintiff  tended  to  pn>ve  that  the 
alleged  waHe  to  Alton  J.  Pipor  was  a  sham 
■ale,  without  consideration,  for  the  purpose 


of  removing  plahitlfrs  Hen,  and  that  wlthfn 
two  weeks  of  the  aUeged  purchase  the  de- 
fendant the  plaintiff  demanded  of  him  the 
amount  due  on  his  note  givoi  for  the  horse, 
and  notified  him  not  to  pay  tbe  note  to  PU>er. 
The  defendant  claimed  title  to  the  horse  by  vir- 
tue of  his  purchase  thereof  from  Alton  J.  Pi- 
per. 

1.  The  dtfendant  excepted  to  the  chai^  of 
the  court  bdow  to  the  effect  that,  If  the  al- 
leged sale  to  AltMt  J.  Pl^per  was  a  ttam  sale, 
it  was  no  defense  to  tifia  suit,  and  the  plaintiff 
was  entitled  to  recover.  Was  ttiis  instruction 
correct?  If  It  was  a  sham  sale,  a  sham  trade, 
hi  law  It  was  no  trade,  no  sale,  and  no  title 
to  the  horse  passed  to  Alton  J.  Piper  1^  vir- 
tue thereof.  Under  the  license  flrom  the  plain- 
tiff to  sell,  be  could  only  obtain  title  to  tbe 
horse  an  actnal  purchase.  If  he  took  htm 
without  Budi  purchase,  he  held  him  subject  to 
tbe  lien  of  the  plaintiff,  and  the  defendant,  as 
his  vendee,  would  bold  subject  to  such,lleD. 
If  Alton  7.  Piper  induced  the  defendant  to  pur- 
chase the  horse  by  w>»ichig  fraudulent  repce- 
sentatlons  In  respect  to  his  tide  thereto,  the  de- 
fendant has  bis  remedy  ag^nst  htan  for  snch 
fraud,  but  such  fraud  does  not  affect  the  t1|^t 
of  the  plaintiff  to  the  hwse.  Tbe  defendant 
standing  upon  and  dtf  ending  waOat  the  title  of 
Alton  J.  Pipor,  tbe  Instruction  to  fhe  jury  on 
this  subject  was  correct  Thrall  v.  Lathrop, 
30  yt  307;  Ohnich'a  Adm'r  T.  McLeod,  68  Tt 
541,  8  Atl.  49a  . 

2.  Tbe  court  btiow  instructed  the  Jury  that 
the  defendant,  knowing  the  terms  of  the  con- 
sent to  the  sale,  could  not  defeid  In  this  ac- 
tion without  diowlng  that  the  pay  for  tbe 
horse,  when  sold  by  Burton  D.  Piper,  was  ac- 
tually pidd  to  the  idaintlff ;  that,tbe  burden  was 
on  htm  to  show  tbis.  To  ttiia  the  defendant 
exoqited.  In  support  of  tills  ruling  the  plain- 
tiff rdles  on  White  v.  Langdon,  30  Tt  BOB.  In 
that  case  the  lieoise  was  '*to  trade  off  the 
horse,  provided  the  pay  or  avails  were  paid 
to  him,  the  plahitlff,"  and  consequently  <»ily 
conffliTed  anUunlty  to  sdl,  but  iu>t  to  rec^e 
the  pay  for  White.  The  pay  was  to  come  di- 
rectly from  the  purchaser  to  hlnL  In  tbe  case 
at  t»r  the  authmHy  to  sell  and  receive  the  pay 
Is  imllmited.  This  is  the  only  fair,  reasona- 
ble construction  tiiat  can  be  given  to  tbe  writ- 
ing evidencing  the  ttcooae  to  aell.  Barton  D. 
Piper  having  unlludted  authority  to  sell  tbe 
horse  and  receive  tbe  pay  therefor,  the  defend- 
ant woB  mot  bound  to  abow  tiiat  the  pay  for  the 
horse  was  actoally  paid  to  the  plaintiff.  If  there 
was  In  fact  a  bona  fide  sale  of  it  to  Alton  J. 
Pipff.  Hence  ttils  taistmetion  was  enoneous. 
The  vwdict  being  general,  it  does  not  aivear 
whether  the  jury  found  for  the  plaintiff  be- 
cause the  allied  sale  to  Alton  J.  Piper  was  a 
sham  sale,  or  because  the  defendant  failed  to 
show  that  the  tdalntiff  received  the  pay  for  the 
horse.  For  auj^it  that  appears,  tbe  defendant 
may  have  been  injured  by  this  instroction,  and 
consequently  the  judgment  most  be  reversed. 
WUson  V.  Blake,  68  Yt  806^  Judgment  re- 
versed and  caose  remanded. 
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BURDITT  et  al.  v.  HOWE,  Sheriff. 
(Snpmne  Court  of  VenDont  Batland.  July  20. 

1897.) 

CoxTitAm— Pakdi.  Etidbncb  — Saub  — Fahaob 

OF  TiTLS. 

1.  Plaintiff  orallr  agreed  to  dUp  flonr  to  a 
dealer  on  request,  the  delivery  of  the  bill  of  lad* 
log  to  be  conditional  on  the  payment  of  an  ac- 
companying Bight  draft  for  the  price.  The  dealer 
subsequently  sent  a  written  request  for  the  ship- 
ment  of  flour,  referrtog  to  above  conditions  with- 
out setting  them  out,  and  the  plaintiffs  replied  in 
writiDR  that  the  shipment  would  be  made  and  a 
sight  draft  sent.  Held,  that  the  correspondence 
did  not  constitute  a  complete  contract,  and  hence 
evidence  of  the  parol  agreement  wm  admissible, 
in  connection  with  the  correspondence,  to  show 
the  whole  contract. 

2.  When  a  bill  of  lading  of  goods  Is  sent,  ae- 
oompanied  by  a  sight  draft  to  be  paid  before  de- 
livery of  Uie  bill,  utle  to  ihs  foods  does  Dot  pass 
nntfl  such  payment  la  made. 

Exception*  tarn  Rutland  county  ooart;  Ty- 
ler, Judge. . 

TAvex'bj  Bnrdltt  Bros.  agiUnBt  Jj.  O.  Howe, 
staeriffi.  There  was  a  pro  forma  Judgment  sns- 
talnlng  detbndanf  s  excwtlon*  to  the  r^eree'a 
repwt,  and  pialntUts  bring  ezceptlons.  Ee- 
Tersed. 

Tbe  following  is  a  anmmary  of  the  report: 
Tbe  plaintiffs  are  dealers  In  flonr  In  Rutland. 
The  defendant  is  a  stierlff,  and  as  such  took 
tbe  flonr  In  controversy  from  a  railroad  car  at 
Lndlow,  Octob^  28.  1893,  npcm  writs  of  at' 
tachment  against  the  firm  of  Hubbard  & 
Moore,  In  wfalcb  George  M.  Moore  was  a  part- 
ner. Early  in  October,  1893,  said  Moore  had 
a  talk  with  P.  L.  Blgelow.  a  salesman  for  tbe 
plaintiffs,  about  buying  of  them  50  barrels  of 
flour.  BIgelow  gave  Moore  the  price,  and  In- 
formed tflm  that  he  could  not  have  credit,  but 
that  payment  must  be  made  by  sight  draft; 
and  it  was  agreed  that,  If  Moore  should  send  an 
order,  there  should  be  a  sight  draft,  with  bill 
of  lading  attached.  October  2lBt  Moore  sent 
Bigelow  a  postal  card  as  follows:  ."Hare  pla* 
ced  50  bbbs.  E.  Lt.  at  price  mentioned,  f.  a  b. 
Ludlow.  St  draft.  Ans."  On  the  same  day 
Bigelow  replied  by  letter,  saying  that  he 
would  send  the  60  barrels  at  the  price  named, 
and  make  a  sight  draft  tbrou^  the  Ludlow 
Bank  at  the  time  of  shipment.  The  plaintiffs 
had  sold  ao  barreto  of  flour  to  Ridding  & 
Son,  of  Ludlow,  and  on  October  24th  shipped 
those  30  barrels  and  tbe  50  barrels  ordered  by 
Moore  In  the  same  car,  marking  each  pcHtlon 
with  tbe  purchaser's  name  nprai  era?  barrel, 
and  on  tbe  same  day  sent  tiirouj^  the  bank 
for  collection  a  sight  draft  on  Moore  for  the 
price  of  the  60  barrds,  with  bill  of  lading  at- 
tached. Moore  was  duly  notified,  but  has 
never  paid  tbe  draft.  The  car  arrived  at  Lud- 
low October  20th,  and  Moore,  being  notlfled  of 
its  arrival  by  Spauldlng  &  Son,  drew  away  10 
barrels  on  October  27tli,  and  on  Octob^  28th 
was  about  to  draw  away  tbe  other  40  barrels, 
when  tiie  attachment  was  made.  Spanldlng 
ft  Son  bad  no  authority  to  delly^  the  flour  to 
Moore.  The  defendant  objected  and  excepted 
to  tbe  admission  of  parol  arldraoe  concerning 


the  contract,  on  the  ground  that  the  tarns 
were  completely  shown  by  the  correepondence 
between  Mocve  and  Bigelow. 

0.  E.  Lawrence,  for  plaintiffs.  W.  W. 
Stlckney  and  J.  G.  Sargent,  tor  defendant 

TAPT,  J.  It  Is  argued  by  defendanfa 
counsel  that  the  parol  testimony  covered  by 
the  exceptions  to  the  report  was  not  admis- 
sible, for  tliat  "the  correspondence  of  Bige- 
low (the  plalntiffl*s  agent)  and  Moore  constitute 
a  complete  contract  in  writing."  It  is  evident 
that  a  part  of  tbe  contract  rested  In  parol, 
viz.  that  a  bill  of  lading  was  to  accompany 
the  draft,  and  that  tbe  title  to  the  flonr  waa 
not  to  pass  until  the  draft  was  paid.  This 
made  the  parol  testimony  admissible,  and  the 
exceptions  to  the  report  are  overruled.  Winp^ 
V.  Chamberlln,  32  Vt  320;  Reynolds  v.  Has- 
sam,  D6  Vt  449.  That  the  title  would  not 
pass  was  the  legal  effect  of  the  draft  and  bill 
of  lading.  Tilden  v.  Minor,  45  Tt  196.  The 
title  of  the  flour  not  liaving  passed  to  Moore,  It 
cannot  be  held  on  the  attachment  against 
him,  and  the  plaintiffs  are  entitled  to  recover. 
Tlie  question  of  stoi^wge  in  transitu  becomea 
Immaterial.  The  pro  forma  Judgment  revCTS* 
ed,  tbe  defendant's  exertions  to  tbe  report 
overruled,  and  Judgmait  cendwed  tor  the 
plalntlilB. 

fn  vt.  3  u 

In  n  DYNES'  ESTATD. 
(Boprane  Govt  of  Vermont  FranUbh  Jnly  10, 

1807.) 

CosnuiCTs— laraRpRHTATioN— IxraKTiov—  Fabol 

EVIOBN'CE. 

1.  P.  and  C,  who,  by  a  will,  were  to  share 
equally  as  residuary  legatees,  s^ed  a  contract 
with  K.  that  the  executor  might  pay  to  K.  "one- 
half  of  the  t>alance  and  residue  of  said  estate 
given  and  bequeathed  to  the  said  C,  to  an  amount 
not  exceeding  $8,000."  and  that  K.  should  be 
paid  from  P.*s  snare  enoufl^  to  make  np  the 
$3,000,  "if  the  said  one-half  residue  and  remain- 
der of  C.'s  share  Is  not  equal  to  said  $3,000." 
HM  that,  where  one-ban  of  the  residue  be- 
queathed to  C.  amounted  to  less  than  $8,000,  it 
was  proper  to  take  fnwi  P.'s  share  an  amount 
sufficient  to  make  up  such  sum. 

2.  Parol  evidence  was  not  admissible  to  show 
that  it  was  the  intention  of  the  parlies,  daring 
the  negetiatioDS  leading  op  to  the  contract,  that 
K.  was  to  receive  ttie  whole  of  C!.'s  halt  it  the 
reridue,  unless  it  exceeded  $8,000. 

Exceptions  from  FiankUn  ootmty  court; 
Ross,  Chief  Judge. 

From  a  decree  of  distribution  of  tbe  eatate  of 
Jamea  M.  Haynes,  deceased,  to  certain  logn- 
teea,  the  First  VnfTersallst  Parish  of  St  Al- 
bans appealed  to  the  coun^  court,  ^thete  the 
decree  was  affirmed,  and  an>ellant  excepts. 
Affirmed. 

By  the  will.  Mary  S.  King  was  to  receive  $2,- 
000;  the  parish.  $10,000;  Mary  El  Cbennette. 
$2,000  and  other  specific  legacies;  and  the 
residue  of  the  estate  was  to  be  divided  equally 
between  Maiy  E.  Ohennette  and  tb^  parlsb. 
The  will  was  allowed  in  the  probate  court,  and 
an  aK>eal  taken  by  Mrs,  King.    While  the  ap> 
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peal  waa  pending  In  the  connty  ccort  a  eon- 
OAct  waa  signed  by  and  between  l£r8.  KI11& 
Mary  B.  Cbennette^  and  the  parish,  by  which 
tt  was  agreed  that  the  will  should  be  allowed 
wlthont  conicst,  and  that  the  executor  should 
pay  to  Hrs.  King  "oue-halC  of  the  balance  and 
Rsldne  of  said  estate  gtren  and  bequeathed  to 
the  said  Mary  B.  Cbennette,  to  an  amount  not 
exceeding  three  thousand  d<^Iars,"  and  that 
the  executor  should  pay  Mrs.  King  from  the 
share  of  the  parish  enough  to  make  up  the  sum 
of  three  thousand  dollars,  "If  the  said  one-half 
rcridoe  and  remainder  of  Bfaiy  B.  Cbennette's 
share  Is  not  equal  to  said  three  thousand  dol- 
lars." Upon  the  strength  of  this  agreement 
the  probate  court  made  Its  decree  of  distribu- 
tion. The  residue  amounted  to  $5,847.37,  one- 
half  of  which,  $2,928.68,  was  by  the  will  be- 
queathed  to  Maty  B.  Cbennette,  and  the  other 
balf  to  the  parish.  The  decree  gave  one-half 
of  the  last-named  sum,  ^namely,  $1,461.84,  to 
Mary  B.  Chennette,  and  the  other  half  to  Mrs. 
King,  and  from  the  share  of  the  parttAi  gave 
to  Mrs.  King  $1,538.16,  to  make  the  sum  cl 
fS,O00.  The  parish  appealed,  and  lo  the  comt- 
I7  court  offered  to  show  by  pattri  erldence  cor- 
ering  the  negotlatlottB  that  preceded  the  con- 
tract Ooat  the  actual  intention  of  the  parties 
was  that  Mn.  King  should  receive  the  whc^ 
of  Mary  B.  Chennette's  half  of  the  realdoe  on- 
Jeas  it  exceeded  $3,000.  The  offer  waa  tK- 
dnded,  and  the  parish  exoeiited. 

FaiTlngton  &  Post,  for  appellant  Wilson  & 
Hall,  for  appellee. 

MT7NSON,  J.  The  parol  evidence  offered  hf 
the  ap[>ellant  was  properly  excluded.  The 
ffecta  coTered  by  the  offer  -were  not  such  as 
would  aid  the  court  In  considering  the  lan- 
gnage  tO.  the  agreement  The  payments  pro- 
Tlded  for  were  based  upon  the  residuum  olt 
the  estate,  and  the  question  raised  was  wheth- 
er the  amount  for  which  Mary  E.  Chennette 
became  liable  was  one-half  of  the  entire  resi- 
due, or  one-half  of  her  tfiare  thereof.  The 
only  eflFect  of  the  proposed  evidence  would 
hare  been  to  indicate  which  of  the  two  con- 
structions was  In  accordance  with  what  the 
parties  really  Intended.  But  the  construction 
of  Uie  agreement  was  to  be  In  accordance  with 
the  Intention  of  the  parties  as  therein  express- 
ed. The  case  afforded  no  ground  for  an  In- 
quiry as  to  their  actual  Intention.  In  re  Mc- 
&eougb's  Batate,  60  V t  41,  87  AtL  276.  This 
question  of  eonstmctlon  arises  upon  the  stlp- 
olatlon  of  Mary  B.  Ghennete  for  the  payment 
to  Mrs.  King  of  "one-half  of  the  balance  and 
residue  of  said  estate  given  and  bequeathed  to 
her,  the  said  Mary  B.  Chennette,  to  an  amount 
not  exceeding  three  thousand  dollars."  The 
appellant  would  give  to  the  words  "the  bal- 
ance and  residue  of  said  estate"  tteir  proper 
meaning,  and  would  allow  to  the  words  "given 
and  bequeathed  to  her,  the  said  Mary  B. 
Chennette,"  no  force  Inconsistent  with  that 
meaning.  But  we  think  the  last  expression  la 
Indicative  of  the  manner  In  whldi  the  first  la 


used,  and  that  a»e  clause  as  a  whole  means 

one-half  of  that  portion  of  the  residue  given 
to  Mary  B.  Chennette.  It  is  true,  there  is  but 
one  residuum;  but  when  the  residuum  Is 
given  In  shares  to  several  persons,  It  la  not 
meaningless  to  speak  of  the  residuum  given  t* 
each.  This  view  Is  strengthened  by  the  terms 
of  the  stipulation  on  the  part  of  the  parish, 
which  Is  tor  the  payment  of  snch  warn  as  will 
make  up  the  $3,000  "If  the  said  one-half  resi- 
due and  remainder  of  Bfary  B.  Chennette's 
share  Is  less  than  that  sum."  While  neither 
stipulation  is  accurately  expressed,  we  think 
the  meaning  of  the  agreement  is  sufficiently 
<dear.    Jodgmoit  afltamed. 


(W  N.  J.  B.  «0 

BLAKB  V.  DOMBSnO  MANUPQ  CO. 
BLAKB  et  al.  r.  DOMESTIC  SBWINO- 
MACH.  CO.  et  al. 

(Court  et  Chancery  of  New  Jersey.    Sept  2, 

1897.> 

APFS*Ir-C0BP0Hl.TtOlf8— POWBBS— AtlTBOniTT  OT 

OrrtotRB  — OsHiHii.  AoBirra— Knowlbdos  or 

PrISCIPIL— ElSTOPPBL— AOCOMHODATIOX  PaPBB 

— BosA  Fids  Holdbh  —  Secobitt— Rsosivsa— 
Rimrs  o*  BoHDHOEDBBS— Tauravaas— Bqoi- 

TASLB  L1BIT8. 

1.  Where  there  Is  the  same  recover  fOr  two 
corporations,  one  of  which,  &s  part  of  its  SMets, 
OWES  stock  in  tfie  other,  a  creditor  of  tiie  one 
has  sndi  Interest  that  he  may  appeal  from  an  al* 
lowsnce  of  a  dalm  against  uie  other. 

2.  A  treasurer  of  a  manufacturing  corporation 
has  no  anthoritr,  by  -virtue  of  hii  offlce  alone,  to 
indorse  Its  note  for  discount  or  tale. 

8.  A  person  delivered  to  a  manofactnring  cor* 
poratftm,  from  time  to  time,  large  qnantines  of 
Us  commercial  paper,  wbicb,  when  indorsed  by 
the  secretary  of  the  corporation,  was  diacountra 
by  certain  banks,  and  the  proceeds  thereof  applied 
to  the  credit  of  the  corporation.  No  formal  an- 
thoritr  was  given  the  secretary  to  indorse  ibm 
paper,  but  his  practloe  of  so  doing  was  knows  te 
all  the  directon.  BHd,  that  he  made  the  1]^ 
dorsementa  by  perviiisioD  of  the  directors. 

4.  Prior  to  Jnly,  1880,  the  secretary  of  a  mana- 
facturing  corporation  had  exercised  the  authority 
of  indorring  commercial  paper,  and  thereby  ob- 
tained discounts,  whereby  ftmds  necessary  to  mn 
the  corporation  were  obtained.  In  July,'  1890,  a 
new  treaaorer  was  elected,  and  he  was  intro- 
duced in  the  banks  where  said  discoants  had  been 
made,  by  said  secretary,  as  having  aathori^  to 
make  Indorsements  Airmerly  made  by  nfan. 
From  July,  1880,  to  May,  1H>S.  he  made  a  mol- 
titode  of  indorsements  on  paper  lUtb  that  former- 
ly indoraed  by  said  secretary,  and  daring  sodi 
period  the  directors  of  the  oorimratlon  did  nothing 
with  a  view  to  look  Into  or  manage  Its  aSalrs. 
They  claimed  that  when  said  treaanrer  was  elect- 
ed they  understood  he  would  put  In  suffldent 
money  to  do  away  with  the  need  of  indorsing  and 
discounting  paper  as  was  formerly  done,  but  leas 
than  five  months  thereafter  the  majority  of 
them  knew  that  he  had  failed  to  put  In  additional 
money.  They  bad  accesa  to  me  corporation'^ 
books,  plainly  shoTring  his  practice  in  makfaiK 
mid  mdorsnnaits,  but  they  never  examined 
them.  7fM,  that  though  th^  did  not  know  of 
said  Indorsements,  they  ought  to  have  known. 

6.  Where  the  directors  of  a  corporation  ac> 
qniesce  In  the  act  of  Its  treamirer  in  Indorsing  Its 
paper  tor  discount,  while  holding  hims^  out  to 
the  public  as  haviuK  authority  so  to  do,  tiiey 
thereby  constitute  such  treasurer  its  gmeral  agent 
to  make  such  Indoraements. 

6.  Where  a  corporation's  treasurer  Is  made  its 
general  agent  for  the  indorsment  of  paper 
reason  of  the  acquiescence  of  its  directors  in  no- 
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merooB  lodonaituiti  made  by  him  while  faold- 
iag  hiDuelf  ont  to  the  pabUe  as  hftrbiff  aathorit? 
M  to  do,  an  Indoraement  made  by  him  is  binding 
on  the  corporation,  tliousb  the  indorsee  bad  no 
knowledge  o£  the  prerious  indorsements. 

7.  Where  a  corporation's  treasurer  acta  as  Its 

general  agent  in  indorsing  from  time  to  time 
rge  qoantities  of  its  commercial  paper,  it  will 
I>e  ooand  thereby,  if  the  directors  ought  to  hare 
known  he  was  so  doing. 

8.  A  manufacturing  corporation  has  no  an- 
thoritr  to  give  accommodation  paper. 

9.  A  manufacturing  corporation  la  bound  bj 
an  indorsement  oif  papn  gfTen  for  accommodation 
only,  when  in  the  hands  of  a  bona  fide  holder. 

10.  A  trading  corporation  owning  most  oC  the 
stock  of  a  manufacturing  corporation  was  the 

Sent  tor  the  sale  of  all  the  product  manufactur- 
,  and  recelTed  the  mtire  iffoceeda  of  lalea.  It 
atitvUed  the  manufticturing  conjioration  with  run- 
ning expenses,  and  to  such  end  turned  aver  com- 
mensal paper  which  the  manufacturing  coriK>ra« 
tion  indorsed  and  (yscounted  at  banks,  using  a 
large  amonnt  of  the  cash  thus  obtained  In  meet* 
ing  pay  rolls,  and  some  of  ft  going  to  the  credit, 
of  the  trading  company.  Hdd  Uiat,  In  rlew  of  the 
relations  of  the  corporations,  the  paper  whose  dis- 
count went  to  the  credit  of  the  trading  company 
was  not  accommodation  paper: 

11.  Even  if  a  part  of  the  paper  was  accommo- 
■dation  paper,  the  banks  were  bcma  fide  holders. 

12.  A  trading  and  a  manufacturing  corporation 
carried  on  the  boslnesa  of  mannfactanng  and 
selling  sewing  machines  as  one  entire  business. 
The  one  owned  most  of  the  stock  of  the  other, 
and  paid  an  agreed  dividend  to  the  holders  of  the 
balance  of  said  stock,  and  nidi  was  the  only  ae- 
connting  had  between  them.  The  one  delivered 
to  the  other  large  quantities  of  custoiners'  and 
agents*  notes,  which  were  Indorsed  by  the  other, 
and  discounted  at  a  bank,  which  placed  the  dis- 
count to  the  credit  of  tbf  other,  whidi  used  a 
part  of  the  funds  for  its  own  benefit,  and  also 
signed  checki  on  said  bank  named  as  payee,  to 
be  paid  out  of  said  discount,  for  money  that  was 
applied  to  taking  ap  other  notes  of  hke  charac- 
ter previously  discounted  In  said  bank  by  mlA 
trading  corporation,  without  the  indorsement  of 
said  manufacturing  corporation.  HOd,  that  none 
of  the  paper  indorsed  by  the  manufacturing  cor- 
poration was  acbommodation  paper. 

13.  The  bank  did  not  take  such  paper  with 
knowledge  of  any  infirmity  in  It,  or  with  such 
suspicion,  with  regard  to  Iti  validity,  as  that  its 
conduct  In  taking  it  was  frandnlentC 

14.  Where  one  CMporatlon,  by  indorsing  the  pa- 
per of  another,  obtains  a  bank  discount  which  is 
nsed  in  paying  obligations  doe  from  it,  but  which 
ii  chsrged  against  said  other  corporation  pri- 
marily bound  to  pay  said  obligations,  there  can 
be  no  escape  from  liability  to  the  bank  on  said 
indorsement  on  the  ground  that  It  was  made  tor 
accommodation  only. 

15.  A  corporation  is  liable  on  an  unauthorized 
IndoTsemoit  of  notes  made  hy  its  assistant  treas- 
ara*,  where,  after  such  in&rsement,  the  notes 
were  discounted,  and  it  received  the  discount, 
which  was  used  In  paying  Ita  employes. 

16.  In  1881,  a  sewing-machine  company,  to  se- 
cure bonds  due  from  it,  transferred  to  a  trustee 
by  a  deed  of  trust  certain  shares  of  stock  in  a 
manofactoiing  company.  Subsequently  the  trus- 
tee agreed  tut  noon  flie  necntlon  of  certain 
mortgages  he  would  transfer  to  the  sewing-ma- 
chine company  said  stock.  The  mortgages  were 
executed,  but  he  did  not  surrender  the  stock,  and 
three  years  thereafter  the  sewing-machine  com- 
pany became  insolvent  before  paying  MA  bonds, 
and  a  recover  was  appointed.  Hdd.  that  aald  se- 
curity given  In  1881  was  unimpaired. 

17.  Said  receiver  could  not  compel  lald  trustee 
to  convey  said  stock  to  him. 

18.  A  transfer  by  an  insolvent  Ohio  corporation 
of  all  its  assets  to  a  New  Jersey  corporauon,  as- 
suming all  indebtedness.  Is  not  void  nnder  the 
laws  of  Ohio  aa  against  bondholders  of  tbe  Ohio 
corporation. 


19.  Where  one  «oq>ora(ion  transfers  aB  its  assets 

to  another  miitniwing  all  indebtedness,  tbe  bond- 
holders of  the  former  are  creditors  of  the  latter. 

20.  Sudh  bondhold««,  however,  have  no  equi- 
table Uea  on  its  ass^  in  preference  to  otncr 
creditors  of  the  latter,  wliose  claims  arose  sabse 
qnent  to  sneh  transfer. 

Separate  bUls  by  David  Blake  a^raJust  the 
Domestic  Manufacturing  Company  and  by 
£!llzs  A.  Blake  and  others  against  the  Do- 
mestic Sewlng-Machine  Company  and  others 
to  secure  the  payment  of  bonds  and  preserve 
the  rights  of  complainants  as  creditors.  An- 
drew Kirkpatriek  was  appointed  receiver  in 
both  actions.  Eliza  A.  Blake  and  others, 
bondholders  of  the  Domestic  Sewlng-Machine 
Company,  appealed  from  the  determination 
of  the  receiver  allowing  the  claims  of  six 
banks,  to  wit,  the  Fbfenlx  National,  the  Gar- 
fl^d  National,  the  National  Broadway,  the 
National  Park,  the  Chemical  National,  and  the 
First  National,  against  the  Domestic  Mann* 
factoring  Company.  '  Heard  on  bill,  cross  bill, 
answers,  and  repUcatlona,  and  on  said  appeals, 
proof  being  taken  orally.  Appesis  dismissed, 
except  that  «s  to  tbe  claim  of  the  First  Na^ 
tional  Bank,  and  tbe  rights  of  complainants 
determined. 

Gharlea  L.  Corbln,  S.  B.  Browndl,  and  Rush 
Tagg(a-t,  for  complainants.  T.  N.  McOarter, 
Mr.  Doyle,  and  Mr.  Beere,  for  National  Park 
Bank  and  others.  B.  V.  Llndabnry  and  J.  Q. 
O'Connor,  for  Gaifl^  Nat.  Bank  and  others. 
J.  E.  Howdl,  tor  Andrew  Elrtqntrit^  ce- 
ceiver. 

BMERT.  T.  C  Tbe  lltlgatloa  In  these 
cases  arises  out  of  the  failure  of  two  cor- 
porations of  this  state,  tbe  Domestic  Sewlng- 
Machine  Company  and  the  Domestic  Manu- 
facturing Company,  which  were  declared  In- 
solvent on  June  2,  1893,  on  separate  bills,  the 
defendant  Hon.  Andrew  Klrkpatrlck  being  , 
appointed  the  receiver  of'  each  corporation. 
These  two  companies  had  been  connected  In 
the  manufacture  and  sale  of  sewing  machines 
on  a  large  scale  since  the  organization  of  the 
sewing-machine  company  in  April,  1891.  Pre- 
vious to  this  date,  and  since  the  o^anlzation 
of  the  manufacturing  company,  in  ISSl,  a 
similar  business  connection  existed  between 
tbe  manufacturing  comitany  and  the  Domestic 
Sewlng-Machine  Company,  a  corporation  or- 
ganized in  1870,  under  the  laws  of  the  state 
of  Ohio.  The  sewing-machine  company  of 
New  Jersey  was  organized  to  take  over  the 
assets  and  continue  the  business  of  the  Ohio 
company,  and  by  deed  dated  April  22,  1891, 
the  New  Jersey  company  purchased  the  assets 
of  the  Ohio  company,  and  assumed  Its  Indebt- 
edness, and  also  that  of  the  Domestic  Manu- 
f actnrbig  Company,  and  to  carry  out  and  ful- 
fill all  existing  obligations  and  contracts^  The 
deed  fnrtJier  declared  that  the  New  Jersey 
company  "hereby  pledges  ail  tbe  property 
and  assets  above  conr^ed  and  transferred  to 
it  for  the  payment  of  the  obUgatlona  so  as- 
sumed." At  the  time  of  this  transfer  of  Its 
assets  from  tiie  piilo  company  to  tbe  New 
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Jenej  company  the  Ohio  CMnpany  had  an 
outstandlnc  bonded  Indebtedness  of  about 
laoc^OOO,  which  remained  anpald  at  the  fail- 
ure of  the  company.  This  same  bonded  in- 
debtedness also  existed  on  the  part  of  the 
Ohio  company  in  18S1  at  the  time  of  the  or- 
ganization of  the  manofacttiring  company, 
hMTlng  been  created  as  early  as  1876.  The 
Ohio  company  owned  1.080  shares  of  the  en- 
tire 2,000  shares  of  the  capital  stock  of  the 
manufacturing  company,  and  opon  the  organ- 
isation of  the  latter  company,  in  1881,  and  by 
deed  of  trust  dated  April  21,  1881,  the  Ohio 
company  conreyed  to  £11  J.  Blake  and  John 
Dane,  Jr.,  as  trustees,  this  1,080  shares  of 
stock  to  sectiie  these  bonds  and  other  obli- 
gations specified.  The  disputes  now  to  be 
settled  arise  ont  of  a  twofold  claim  made  by 
the  complainants,  who  are  the  holders  of  $291,- 
000  of  these  bonds.  Their  first  claim  Is  baaed 
npon  the  pledge  of  the  mannfactnrlng  company 
stock  to  secure  their  bonds,  and  also  npon 
their  rights  aa  creditors  of  the  sewlug-mar 
chine  company,  which  is  the  owner  of  the 
stock,  subject  to  the  pledge  for  their  benefit. 
The  receiver  has  allowed  or  approved  claims 
to  the  extent  of  about  fSOO.OOO,  which  have 
been  jKOved  against  the  Domestic  Manufac- 
torlng  Company,,  by  six  banlu  holding  notes 
iadorsed,  or  purporting  to  be  Indorsed,  by  the 
manufacturing  company.  The  complainants, 
as  such  creditors  of  the  sewing-machine  com- 
pany, appeal  to  this  court  under  the  statute— 
"Corporations,"  f  82  (1  Gen.  St  p.  923)— from 
the  determination  of  the  receiver  allowing 
these  claims.  The  ground  of  appeal  Is  that 
the  Indorsement  of  the  manufacturing  com- 
pany made  on  these  notes  was  an  Indorse- 
ment by  David  Blake,  the  treasurer  of  the 
company,  without  authority,  and  that  the  In- 
dorsements are  not  binding  upon  the  com- 
pany. So  f ar  aa  relates  to  this  dispute,  the 
formal  proceeding  la  that  of  separate  appeals 
by  the  complainants  from  the  allowance  of 
the  claim  of  each  bank. 

A.  preliminary  motion  to  dismiss  the  ap[>eals 
was  made  upon  the  ground  that  the  complain- 
ants had  no  Intmst  In  the  allowance  of  the 
claims.  This  was  overruled  on  the  ground 
that,  as  the  complainants  were  c«talnly  cred- 
itors of  the  sewing-machine  company,  even  If 
their  claim  to  a  lien  was  Invalid,  and  the  sew- 
ing-machine company,  as  part  of  Its  assets, 
owned  the  manufacturing  company  stock,  the 
cuaplainantB  were  dIrecUy  Interested  In  pro- 
tecting this  latter  company  agaiost  unfound- 
ed claims;  and,  Inasmuch  as  the  same  receiver 
represented  both  companies,  and  had  allowed 
the  claims,  the  equitable  situation  was  one 
where  the  greatest  possible  latitude  should  be 
given  to  the  other  creditors  of  either  company 
in  contesting  claims  against  the  manufactnr* 
Ing  company,  supposed  to  be  Invalid.  The 
other  claim  of  the  complainants  is  the  one  up- 
on which  their  bill  In  equity  Is  based,  and, 
briefly  stated,  the  nature  of  this  claim  Is  that 
at  the  time  of  the  transfer  by  the  Ohio  com- 
pany of  its  assets  to  the  New  Jttsey  company 


tbe  Ohio  company  was  insolvent;  that  the 
transfer  to  the  New  Jersey  company  was  void 
under  the  laws  of  Ohio,  and  that  it  was  in 
fraud  of  the  complainants  as  creditors  of  the 
Ohio  company,  and  that  complainants  have  a 
lien  upon  all  the  real  and  personal  assets  of 
the  Ohio  company  existing  at  the  time  of  the 
transfer  prior  to  the  claim  of  the  creditors  of 
either  of  the  New  Jersey  companies.  If,  how- 
ever, the  transfer  of  Its  assets  by  the  Ohio 
company  to  the  New  Jersey  company  should 
be  held  valid,  then  complainants  claim  tliat 
by  virtue  of  the  pledge  of  the  existing  assets 
made  by  the  New  Jersey  company  upon  the 
transfer  to  pay  the  debts  of  the  Ohio  com- 
pany the  complainants,  as  creditors  of  the 
Ohio  company,  have  a  lien  on  this  property  In 
the  receiver's  bands  superior  to  any  claim  of 
any  creditor  of  the  New  Jersey'  Sewlng-Ma- 
chlne  Company.  The  complainants  also  claim 
that  the  patents  and  trade-marlts  originally 
belonging  to  the  Ohio  company  and  assigned 
to  the  New  3&ney  company  were  specially 
pledged  to  secure  their  bonds,  and  are  so  ap- 
plicable In  the  receiver's  hands  to  their  dalms. 
The  hill  further  specially  attacks  the  valldilj 
of  the  Indorsement  of  the  manufacturing  com- 
pany's notes  by  David  Blake,  and  the  allow- 
ance by  the  receiver  of  the  dalma  of  the  banks 
founded  thaeon,  and  states  that  appeals  are 
pending  from  these  detn^natlons,  and  the 
receiver  and  the  banks  were  made  defendants 
to  the  bllL  The  claims  presented  and  allowed 
against  the  sewing-machine  company  amount 
to  about  91,500,000,  while  the  claims  allowed 
against  the  manufacturing  company  are  main- 
ly the  claims  on  the  notes  h^d  by  the  banks. 
The  principal  asset  of  the  sewing-machine 
company  in  the  hands  of  the  receiver  Is  the 
stock  of  the  manufacturing  company,  and  the 
main  dispute  between  the  bondholders,  the 
receiver,  and  the  banks,  both  In  the  equity 
case  and  on  the  appeals,  is  as  to  the  liability 
of  the  manufacturing  company  on  the  notes 
Indorsed  by  David  Blake  as  Its  treasurer. 
The  equity  cases  and  the  appe&ls  were  there- 
fore heard  together,  and  In  the  disposition  of 
the  cases  I  will  first  take  up  the  question  of 
the  validity  of  notes  proved  against  the  manu- 
facturing company,  leaving  ctftain  features 
of  the  equity  case,  not  directly  connected  with 
this  main  question  (Including  the  matters  set 
up  in  the  answer  and  cross  bill  of  the  receiver) 
for  a  further  separate  statement  and  condu- 
Blon  after  disposing  of  the  question  which  Is 
the  substantial  one  In  both  proceedings. 

AH  of  the  notes  In  question  purporting  to 
bear  the  Indorsements  of  the  manufacturing 
company  are  similar  In  character,  and  are 
notes  made  by  persons  who  were  selling  agents 
of  the  Domestic  Sewlng-Machlne  Company 
(of  New  Jersey),  and  are  made  payable  to  the 
order  of  the  sewing-machine  company  at  Its 
place  of  business  In  New  York  Olty.  They 
are  all  Indorsed,  in  the  first  place,  by  the  Do- 
mestic Sewlng-Machlne  Company,  by  David 
Blake,  vice  president;  his  authority  to  indorse 
for  this  company  not  being  called  in  qoestlon. 
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They  are  then  (vrlth  three  ezceptiono,  which 
will  be  specially  noted  hereafter)  Indorsed  in 
.  ttie  following  form:  "Domestic  Mfg.  Co., 
David  Blake,  Treas."  Thus  Indorsed,  th« 
notes  were  received  by  Ave  of  the  banks,  the 
Phcenlx  National,  the  Garfldd  National,  the 
National  Broadway,  Uie  National  Park,  and 
the  Chemical  National,  for  discount  to  the 
credit  of  the  manufacturing  company  In  ita 
account  with  these  banks  respectively,  and 
the  proceeds  of  the  discounts  were  by  these 
banks  respectively  passed  to  the  credit  of  the 
manufacturing  company.  The  Second  Nation- 
al Bank  of  Coopers  to  vm  purchased  in  the  open 
market  two  of  the  notes,  similarly  made  and 
Indorsed,  for  full  value,  before  maturity.  The 
First  National  Bank  holds  five  of  the  notes 
(similar  In  form),  amounting  to  $29,714,  as 
collateral  to  d^and  notes  of  the  sewing-mar 
chine  company,  and  these  notes  hdd  by  the 
First  National  Bank  appear  to  have  been  so 
received  as  collateral  in  substitution  for  other 
notes  to  which  the  mannfacturiug  company 
were  not  parties,  and  which  were  hdd  as  col- 
tateral  to  this  loan  made  by  the  First  National 
>  Bank  to  the  sewing-machine  company.  The 
original  loan  by  the  First  National  Bank  to 
the  sewing-machine  company  of  Ohio  was 
made  In  1890,  and  the-  notes  Indorsed  by  the 
manufacturing  company  were  received'  by  it 
In  substitution  for  the  other  collateral  In  AihII, 
1893.  AU  of  the  notes  h^d  by  each  bank 
were  duly  protested  for  nonpayment  The 
purchase  of  the  notes  by  the  Cooperstown 
Bank  In  open  market,  and  the  receipt  of  them 
by  the  First  National  as  collateral  for  the  sew- 
ing-machine company's  debt.  Involve  questions 
not  raised  In  reference  to  the  notes  received 
by  the  banks  discounting  for  the  credit  and 
account  of  the  manufacturing  company;  bat 
the  preliminary  question  In  all  of  the  cases 
is  as  to  the  authority  of  David  Blake  to  Im- 
pose the  liability  of  mdorser  upon  tlie  manu- 
facturing company,  and  this  question  will 
therefore  be  first  considered. 

The  complainants,  in  their  bill  and  by  their 
petitions  of  appeal,  charge  that  these  Indorse- 
ments were  made  without  authority  from 
the  manu&ctorli^  company,  and  without  the 
knowledge  or  consent  of  Its  board  of  direct- 
ors, and  were  made  for  the  purpose  of  using 
the  credit  of  thfr  manufacturing  company  to 
borrow  large  sums  of  money.  In  order  to  en- 
able the  sewing-machine  company  to  carry 
on  Its  business.  The  banks,  in  their  several 
answers  to  the  bill  and  petitions  of  appeal 
upon  this  question  of  authority,  allege  that 
the  indorsemenia  were  made  with  the  knowl- 
edge and  consent  of  the  board  of  directors 
of  the  manufacturing  company,  and  in  the 
regular  course  of  the  business  of  the  com- 
pany, with  which  the  directors  were  famJl- 
tar;  that  David  Blake,  the  treasurer  of  the 
manufacturing  company,  was  also  Its  general 
agent  and  manager,  and  mvested  by  Its  di- 
rectors with  the  entire  management  and  care 
of  the  business,  and  with  the  possession  and 
eoUection  oC  Its  assets,  and  the  ap^icatlon 


of  their  proceeds  to  Its  business;  and  that 
David  Blake,  as  treasurer,  was  held  ont  to 
tlie  world,  and  to  the  creditors  of  the  manu- 
facturing company,  as  authorized  to  Indorse 
these  notes  for  discount  or  sale.  The  five 
banks  dtsconutlng  the  paper  further  insist 
that  the  proceeds  of  the  discounted  notra 
acttially  came  to  the  use  of  the  manufac- 
turing company  and  were  received  for  Its 
benefit;  and  It  cannot,  th;»:efore,  escape  lia- 
bility for  the  repayment  of  the  money,  even 
If  the  Indorsement  was  unauthorized.  The 
Cooperstown  Bank,  In  its  answers,  also  al- 
leges that  the  notes  held  by  It  were  commer- 
cial paper  of  the  manufacturing  company, 
made  In  the  regular  course  of  bnslness,  and 
that  this  money  raised  therefrom  was  used 
by  David  Blake,  as  treasurer,  in  the  business 
of  the  company.  In  answer  to  the  claim  of 
the  banks  that  the  money  procured  by  the 
discount  or  sale  of  the  notes  in  question  was 
m  fact  received  by  the  manofacturing  com- 
pany, and  applied  to  its  use,  and  that  the 
corapany  is  therefore  liable,  even  If  the  in- 
dorsement of  the  treasurer  was  originally  un- 
authorized, the  complainants  claim  that  with 
the  exception  of  the  sum  of  $10,023.36  of  the 
claim  of  the  National  Broadway  Bank  (to 
which  extent  llabilily  Is  admitted)  the  en- 
tire amount  raised  by  the  discount  and  sale 
of  the  notes  was  used  In  the  payments  of 
debts  and  obligations  of  the  sewing-machine 
company,  and  did  not  In  fftct  come  to  the 
use  of  the  manufacturing  company;  this  ap- 
plication, as  well  as  the  discounts,  being 
made  without  the  knowledge  or  consent  of 
the  directors  of  the  manufacturing  company, 
and  without  their  ratification.  The  Issues 
raised,  therefore,  In  reference  to  the  notes, 
are  as  foUows:  First  Was  David  Blake,  the 
treasurer,  authorized  to  Indorse  the  notes*  to 
the  banks?  Becond.  Were  the  tfotes  accom- 
iDodatlon  paper  of  the  manufacturing  com- 
pany, and  to  be  so  treated  as  invalid  on  that 
account  in  the  hands  of  the  banks?  Thhrd. 
Did  the  proceeds  of  the  notes,  or  any  of 
them,  come  to  the  use  of  the  mantifacturlng 
company  In  such  manner  as  to  charge  It  with 
liability  either  for  the  notea  or  the  money 
received  thereon? 

As  to  the  authority  of  David  Blake,  as 
treasurer,  to  Indorse  the  commercial  paper 
of  the  company,  It  is  not  disputed  that  sudi 
authority  was  not  directly  conferred  upon 
the  treasurer,  either  the  by-laws  of  the 
company  or  by  any  formal  resolution  of  the 
board  of  directors.  The  only  provision  of  the 
by-laws  relating  directly  to  the  treasurer  is 
a  section  providing  for  his  giving  bond  for 
the  faithful  discbarge  of  his  duties.  These 
duties  were  not  specified,  nor  was  there,  ei- 
ther from  the  by-laws  or  from  any  resolution 
of  the  board  of  directors,  any  direct  author- 
ity to  any  officer  of  the  company  either  to 
make  or  to  Indorse  its  commercial  paper  In 
the  course  of  business.  (!k>imsel  for  the 
banks  claim  that  the  treasurer  of  a  manufaiv 
tnring  and  trading  coiporation  of  this  cha^ 
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ttter  has  the  right,  by  virtue  of  hla  ofBce, 
to  Indorse  tbe  bnainess  paper  of  the  corpora- 
tion, and  to  bind  the  c(»por&tIon  thereby, 
and  the  declstona  In  some  states  relating  to 
tbe  implied  powers  of  cashiers  and  treasurers 
are  cited  as  supporting  this  contention.  But 
in  my  Judgment,  they  do  not  reach  to  tbe 
extent  dalmed,  and,  In  view  of  the  general 
provIsloDs  of  our  statute  laws  that  tbe  busi- 
ness of  the  corporation  Is  to  be  managed  by 
tbe  directors,  and  the  numerous  decisions  of 
our  courts  that  the  powers  of  the  officers 
of  a  corporation  are  simply  the  powers  of 
igents  delegated  to  them  by  the  board  of 
directors,  I  am  of  opinion  that  the  treasurer 
of  a  manufacturing  corporation  la  not  merely 
by  virtue  of  his  office,  and  In  the  absence  of 
any  aatborlty  delegated  to  him  the  dl- 
rectors,  authorized  to  Indorse  the  company's 
note  for  dlscoont  or  sale.  Such  delegation 
of  authority,  however,  may  be  made  by  the 
directors  In  other  methods  tban  by  express 
rewlution;  and  the  claim  made  here  by  the 
banks  is  that  by  the  entire  method  and 
course  of  business  of  the  company  adopted 
by  Its  directors,  or  under  their  authority  or 
permission,  the  treasurer  was  h^d  out  to  the 
pabUc  and  to  the  defendants  as  its  general 
agent  for  the  purpose  of  Indorsing  paper  of 
this  character,  and  the  company  are  there- 
fore botmd  by  his  Indohsements.  Such  hold- 
fag  out,  either  to  the  public  or  to  any  of  the 
banks  whose  claims  lutve  been  aUowed,  is 
denied  by  the  complainants,  and  Is  the  main 
question  of  fact  Involved  In  this  branch  of 
tbe  case.  The  evld^ce  relating  to  this  point 
tavirtves  dfrectiy  the  connection  and  course 
of  business  of  both  companies  from  the  time 
of  their  organization,  and  the  principal  facte 
which  I  find  to  be  established  by  the  evi- 
dence are  as  follows: 

The  business  of  manufacturing  and  selling 
tbe  sewing  macMnes  known  as  the  '^Dcnnestlc 
Sewing  Machines"  cdmmenced  with  the  wgah- 
izatlon  in  1870,  under  the  goieral  laws  of  the 
state  of  Ohio,  of  "The  Domestic  Sewlng-Ma- 
ctilne  Company,"  and  this  company  was  or- 
ganised for  the  manufacture  as  well  as  the 
Mle  of  sewing  machine.  Ite  principal  office, 
designated  by  its  charter,  was  in  the  state  of 
Ohio;  but  the  business  of  manufacturing  ma- 
chines was  carried  on  in  Newark,  X.  J.,  while 
the  bead  office  of  the  sales  department  was 
located  In  New  Yortc  City,  at  the  '*Domestlc 
Buaaing,"  on  Union  Square,  which  was  occu- 
pied under  lease.  The  manufacture  of  the 
machines  from  the  date  of  the  organization  In 
1870  up  to  1881  was  carried  on  In  or  near 
NewaiA  In  different  d^uirtmaitB,  upon  prop- 
erty belonging  to  or  controHed  by  the  sewlng- 
macmne  company,  the  legal  title  to  the  real 
estate  being  in  Bll  3.  Blake,  as  trustee,  and 
the  personal  property  used  In  the  manufac- 
ture, including  machinery,  tools,  etc.,  belong- 
ing to  the  sewii^-mach'ne  company.  A' firm- 
James  R.  Blake  &  Co.^leflsed  the  entire  prop- 
er^ <or  a  considerable  portion  of  It),  and'  man- 
ufactured the  machines  Cor  the  sewing-ma- 


chine company  under  a  contract  with  the  com- 
pany. Other  departments  of  work  connected 
With  the  machines  were  under  the  control  of 
other  persons,  and  in  the  spring  of  1881  the 
directors  of  the  sewing-machine  company  re- 
solved upon  the  policy  of  Increasing  its  facil- 
ities, and  rendering  more  effective  manage- 
ment of  the  various  departments  of  manu- 
facture connected  therewith,  by  comUning  un- 
der one  head  or  management  the  various  man- 
ufacturing departm^ts,  and  for  that  purpose 
determined  to  organize  under  the  laws  of 
New  Jersey  a  company  to  be  called  the  "Do- 
meetie  Manufacturing  Company,"  to  which  all 
machines,  plant,  stock,  and  all  the  personal 
property  of  the  company  (Including  the  leases) 
were  to  be  conveyed,  subject  to  an  existing 
mortgage  for  9196,000,  given  by  the  sewing- 
machine  company.  Tbe  sewing-machine  com- 
pany was  to  receive  of  the  manufacturing 
company  stock  as  consideration  for  the  pur- 
chase.—1,960  shares  out  of  a  total  of  2,000 
shares.  The  manufacturing  company  was  ac- 
cordingly organised  on  or  abont  April  81, 
X881,  by  Bli  J.  Blake,  John  Dane.  Jr.,  Robert 
Blake,  and  James  Blake,  four  of  the  five  di- 
rectors of  the  sewfng-machlne  company.  The 
entire  capital  stock  was  fixed  at  2,000  shares 
of  $100  eatdi,  of  which  £01  J.  Blake,  the  pres- 
ident of  tbe  sewing-machine  company,  was 
declared  to  bold  1,700  shares,  and  each  of  the 
otlter  subscribers  100  shares.  Tbt  business 
of  tbe  company  was  to  be  commenced  when 
92,000  was  paid  In,  and  at  a  meeting  of  the 
stockhoilderB  held  on  April  19,  1881,  this 
amount  was  paid  hi  pn^rtionately  by  the 
four  rabscribers,  B.  J.  Blake  paying  $1,700. 
and  each  of  the  others  StOO,  and  a  resolution 
WM  passed  by  the  stockholders  for  the  pnr- 
chase  from  the  sewing-machine  company  of 
all  its  property  used  in  the  maitntecture  of 
sewing  machines  in  the  dty  of  Newark,  and 
to  lease  its  neal  estate  and  assume  Its  leases, 
and  the  president,  E.  J.  Blake,  was  author- 
ised With  the  treasurer  to  consummate  the 
purchase  subject  to  ratification  by  the  stock- 
bslders.  Tbe  board  of  directors  of  tbe  sew- 
ing-machine company,  at  a  meeting  held  on 
April  21, 1881,  attended  by  D.  J.  Blake,  James 
Blake,  and  John  Dane,  Jr.,  three  of  the  four 
sbxUioIders  of  the  manufacturing  ctmipany. 
adopted  a  resolution  setting  out  the  plan  and 
txtllcy  adopted,  wHb  the  reasons  therefor,  as 
above  given;  and  directed  their  president,  B.  J. 
Blake,  to  execute  the  necessary  conveyances 
to  the  manufaetnrlng  company,  and  author- 
ized him  to  receive  in  payment  therefor  1.080 
shares  of  the  stock  of  tbe  manufacturing 
compuiy,  wtUch  was  to  be  issued,  not  to  the 
sewing-machine  company,  but  to  Bit  J.  Blake 
and  John  Dane,  as  Joint  trustees.  A  trust 
deed  of  the  stock  for  this  pm'pose,  executed  by 
the  sewing-machine  company  to  the  trustees, 
^ted  April  21,  1881  (being  the  trust  deed- 
Schedule  D — annexed  to  the  Mil  of  complaint). 
Was  approved  by  the  board,  and  this  deed 
conveyed  the  stock  issued  for  property  of  the 
company  to  tbe  trastees  In  order  to  secure 
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the  payment  of  outstanding  bonds  of  the  com- 
pany, and  tbe  accommodation  Indorsements 
<exlsdns  and  contemplated)  made  by  EU  J. 
Blake  and  others  for  the  sewinK-machlne 
company.  The  bonds  then  outstanding  were 
about  $300,000,  Including  the  $201,000  held  by 
complainants.  The  amount  of  £U  3.  Blake's 
then  outstanding  indorsements  does  not  ap- 
pear. At  a  special  meeting  of  tbe  stockhold* 
erg  of  the  sewing-machine  company,  held  for 
that  purpose  on  May  5,  1881,  at  the  compa- 
ny's oOce  In  Norwalk,  Ohio,  and  attended  In 
person  or  proxy  by  the  holders  of  1,290  of  tbe 
■bares,  the  action  of  the  directors  was  ap- 
prored.  1,281  shares  were  held  by  EU  J. 
Blake  (1.050),  James  Blake  (233),  and  John 
Dane,  Jr.  (1).  One  clause  of  the  trust  deed 
which  was  thus  approved  by  the  directors  and 
Btockhf^ders  of  the  sewing-machine  company 
proTlded  that  the  trustees  should  have  no 
power  to  vote  on  any  of  the  shares  of  stock 
held  in  trust  until  after  one  year's  default 
In  payment  of  principal  or  Interest  of  the 
obligation  secured  by  the  tmst  deed.  Tbe 
resolution  of  the  directors  of  the  sewing-ma- 
chine company  approving  the  trust  deed  did 
so  with  the  declaration.  "It  being  understood 
that  the  said  stock  shall  not  be  entitled  to  a 
vote  at  any  meeting  of  the  stockholders  and 
directors  -of  the  company."  Whether  this  res- 
olution was  Intended  to  prevent  the  sewing- 
machine  company  itself,  as  well  as  the  trus- 
tees, from  voting  on  the  stock  Issued  for  Its 
own  property,  may  well  be  doubted,  but  this 
was  the  cMistmctlon  given  by  the  directors 
who  were  carrying  out  the  plan,  for  at  a 
meeting  of  the  manufacturing  company  di- 
rectors, held  on  April  21,  1881,  a  resolution 
was  passed,  which,  after  reciting  the  resolu- 
tions of  the  sewing-machine  company  appoint- 
ing E.  J,  Blake  and  John  Dane,  Jr.,  trustees 
of  the  1,960  shares  of  stock  In  trust  for  the 
sewing-machine  company  and  certain  of  Its 
creditors,  then  directed  that  this  stock  so  held 
"shall  not  be  entitled  to  representation  by 
vote  while  so  held,  but  shall  be  deemed  and 
held  as  Inactive  stock,  as  agreed  by  the  res- 
olution of  the  sewing-machine  company,  and 
tbe  shares  held  by  the  several  individual  stock- 
boldetB  as  sncb  shall  be  deemed  and  consid- 
ered as  active  stock,  the  latter  only  being  en- 
titled to  representation  by  vote  at  the  meet- 
ings  of  8tocklioldffl«  or  board  of  directors"; 
and  It  was  further  revived  that  the  active 
stock  only  of  tbe  manufacturing  company 
should  be  entitled  to  representation  at  any 
meeting,  and  that  a  majority  thereof  should 
be  represented  at  any  meeting  of  the  stock- 
holders or  of  the  board  of  dU*ectors  in  order 
to  transact  business;  and,  further,  that  where- 
ever  the  words  "majority  of  the  capital  stock" 
occurred  In  the  t^-jaws,  th«y  should  be  consld- 
ned  as  referring  to  active  stock.  Of  the  whole 
2,000  abares  of  tbe  capital  stock,  1,980  shares 
seem  to  have  been  Issued  to  the  sewing-ma- 
chine company  for  the  property  purchased,  to 
Bll  J.  Blam  17  shares,  and  to  the  other  three 
directors  and  mibBcribars  1  share  each,  being 


the  amounts  paid  In  by  them  at  the  organiza- 
tion and  for  the  original  subscription  to  the 
i^iares.  The  conveyance  by  the  sewing-ma- 
chine company  seems  to  have  been  taken  as 
a  performance  by  and  discbarge  of  the  sub- 
scribers. The  effect  of  these  resolutions  as  to 
active  stock,  therefore,  seems  to  have  been  to 
give  on  the  records  the  legal  management  and 
control  ot  the  manufacturing  company  to  the 
individual  stockholders,  who  owned  only  $2,- 
000  of  Its  stock  out  of  the  total  of  $200,000, 
and  the  virtual  control  to  Ell  J,  Blake,  who 
owned  17  out  of  the  20  sbares  of  so-called 
"active  stock,"  and  whose  presence  at  every 
board  meeting  was  thus  necessary.  All  of 
these  individual  owners  were  at  that  time 
directors  of  the  sewing-machine  company, 
constituted  a  majority  of  Its  board,  and  Eli  J. 
Blake  was  Its  president,  as  well  as  the  pres- 
ident of  the  manufacturing  company.  After 
the  formal  organization  of  the  manufactur- 
ing company  In  the  Interest  and  for  the  par- 
poses  of  the  sewing-machine  company,  the 
course  of  business  between  the  two  compa- 
nies was  as  follows: 

The  manufacturing  company  as  well  as  the 
sewing-machine  company  was  incorporated 
t<x  both  the  manuifacture  and  sale  of  sewing 
machines,  and  tbe  certificate  of  tbe  manufac- 
turing company  provided  that  its  business  was 
to  be  conducted  In  the  cities  of  Newark  and 
New  York,  In  which  last-named  dty  the  chief 
wholesale  busineas  was  to  be  conducted.  The 
entire  business  of  manufacture  and  sale  was, 
however,  distributed  between. the  two  com- 
panies, the  manufacturing  company  making  the 
machines,  and  delivering  the  entire  output  of 
finished  machines  to  the  sewing-machine  com- 
pany, which  disposed  of  them  though  its  vari- 
ous agencies  located  in  the  principal  cities  of 
the  United  SfaXes.  Mr.  Robert  Blake  thinks 
there  was  originally  a  written  contract  be- 
tween the  companies,  but  none  has  been  pro- 
duced, and  the  precise  relations  of  the  com- 
panies must  therefore  be  Inferred  from  their 
course  of  business.  This  course  of  business  Is 
In  Its  main  features  disclosed  by  the  oral  evi- 
dence in  the  cause,  and  by  the  business  books 
of  both  the  companies.  These  books,  which 
have  been  put  in  evidence,  were  all  kept  at 
the  one  ofQce  In  New  Tork,--^hat  of  ttie 
Domestic  Sewlng-Machlne  Company,  —  and 
were  k^t  by  the  same  persons,  who  were  em- 
ployes of  the  sewing-machine  company.  The 
business  of  the  manufacture  and  sale  was  from 
the  time  of  the  connection  of  tb.9  companies 
conducted  on  a  very  large  scale,  tbe  average 
monthly  shipment  the  manufacturing  com- 
pany of  finished  machines  (and  not  Including 
oth&e  merchandise,  attachments,  etc.,  which 
amounted  to  several  thousand  dollars  per 
month)  amounting  in  1882  to  a  monthly 
average  of  over  $120,000,  which  was  still  fur- 
ther hicreased  In  1883  and  1884  to  a  month- 
ly average  of  m-er  $126,000.  These  were  the 
years  of  greatest  oulpnt,  and  after  this  time 
the  average  monthly  shipments  wen  for  UftiB 
about  $80,000;  for  1886^  $07,500;  1887,  $100»- 


Digitized  by 


Google 


I 


BLAKB  T.  Dosmano  MANur a  oa 


24f 


000;  1888.  $92,000;  1880,  $89,000;  1890,toJnlT, 
$08,000;  Jnly  to  December.  $76,000;  for  1891. 
$71,500;  1802.  $66^;  and  ISSB,  to  June. 
$55,000.  The  cost  of  manofacturin^  the  ma- 
diinea,  according  to  Oie  books  of  the  sewlng- 
nwchlae  company,  was  about  two-thlrda  ot 
the  entlie  proceeds  at  sale  of  the  macdiinea  on 
the  maAet.  For  this  expense,  Including  pay 
rolls,  matscfalB.  r^t,  and  other  proper  Items, 
the  manufactaiins  company  would.  In  the  ab- 
sence of  ocmtract,  be  iHrlmarlly  liable,  as  be- 
tween  It  and  the  sewing-machine  company. 
But  from  the  commencement  of  the  business, 
the  sewtatg-machlne  company,  which  Becelred 
the  entire  proceeds  of  sale,  undertook  prlmart- 
ly,  and  as  between  the  companl^  the  payment 
of  the  cost  of  manufacturing.  So  far  as  pro- 
caring  materials  was  concoued,  this  was  ef- 
fected, speaking  geno-aUy,  by  having  the  nee- 
esary  materials  and  supplies  ordered  by  the 
person  who  was  the  superintendent  of  the 
manufacturtng  department,  on  abcount  of  the 
aewlng-machlue  company,  on  written  orders, 
fmns  of  which,  were  furnished  by  the  latter, 
and  directing  shipment  to  be  made  to  the  man- 
ofacturlng  company,  the  bills  to  be  sent  to  the 
sewing-machine  company.  For  the  payments 
necessary  for  pay  roll  and  other  payments  at 
Newark,  connected  with  the  manufacture  the 
aewing-tnat^fne  company  provided  at  first  by 
sending  cash  and  Its  diecks.to  the  manufao- 
coring  company,  but  afterwards  sending 
to  tt  for  discount  Its  l^lis  receivable,  and  by 
accepting  sight  drafts  drawn  on  It  by  the  man- 
ufoctoring  company  in  Newark,  and  deposit- 
ed to  the  credit  of  the  latter  company  in  ac- 
counts with  Newark  banks.  By  the  credit  of 
these  sl^t  drafts  and  its  discount  of  the  blUs 
receiraUe  the  manufacturing  company  was 
kept  in  funds  at  Newark  by  banks  there  in 
which  it  carried  accounts.  Bills  receivable 
were  thus  sent  for  discount  by  the  manufao- 
tnring  company  as  early  as  October,  1882  <lf 
not  earlier),  and  the  method  of  8tq>plying 
funds  by  sight  drafts  commenced  apparraitly 
in  1884.  By  these  sight  drafts  the  sewing- 
machine  company  obtained  the  slight  delay  of 
time  for  raising  the  funds  necessary  for  the 
payments  made  by  the  manufacturing  com- 
pany from  Its  bank  accounts  In  Newaric.  The 
notes  se3it  to  the  manufscturfng  company,  and 
by  it  credited  on  Its  books  to  the  sewing- 
machine  company  on  Its  current  account,  were 
in  part  the  notes  given  by  the  purchasers  of 
machines  at  the  varlotis  office  of  the  sewing- 
madilne  company,  but  were  to  a  large  extent, 
especially  in  the  latter  years  of  the  btisinesB. 
notes  of  Its  general  agents  In  charge  of  the 
offices  ot  the  sewing-machine  company  In  the 
large  cities.  It  was  the  custom  of  the  sewing- 
machine  company  to  take  from  these  agents 
notes  of  Uie  agents  to  the  order  of  the  company 
for  an  amount  equal  to  about  one-half  or  three- 
lifths  of  the  machines  or  Investment  of  the  sew- 
ing-machine coiUpany  at  their  offices.  These 
agents*  notes  were,  on  their  part,  either  entire- 
ly or  to  some  extent,  accommodatl<m  notes,  and 
were  payabfe  to  the  sewing-machine  company 


at  Its  office  In  New  ToA,  and  were  taken  tat 
order  that  the  sewlng-maohlne  company  might 
use  than  for  raising  funds  by  discount.  Every 
month  notes  were  received  from  the  agents  to 
renew  the  notes  coming  due  during  that  month 
for  a  similar  amount,  and  these  notes  were  dis- 
counted by  the  sewing-machine  company  In 
New  York  banks,  or  tndtwsed  over  to  tlie  man- 
ufacturing'company  for  discount  on  Its  credit 
in  banks  at  Newark.  The  use  of  the  credit  of 
the  manufacturing  company  by  means  of  tbe 
sight  drafts  and  discount  of  bills  receivable 
InoFsaaed  apparently  after  188S  as  the  produc- 
tion of  machines  diminished,  and  these  dls- 
oonnts,  beginning  with  the  North  Ward  Bank 
In  18M,  were  also  continued  In  other  New- 
ode  banks,— the  Bssez  Ooonty  National,  the 
National  Newazk  Bankhig  Company,  the  City 
NatkHuU  Bank.  The  total  amount  of  such 
notes  discounted  by  the  manufacturing  com- 
pany in  the  North  Ward  Bank  of  Newark 
altme  frcsn  Novembra-,  1884,  to  July,  1800,  was 
over  $235,000,  and  the  discounts  of  aach  notes 
In  all  the  Newark  banks  from  January  1.  1888, 
up  to  the  same  date,  was  $830,814.04,  and  the 
amount  under  discount  on  July  10,  1890,  snd 
credited- to  the  manufacturing  company's  ac- 
count in  the  Newark  banks,  was  over  9100,000. 
In  its  accounts  with  the  sewing-machine  com- 
pany the  manufacturing  company  credited  the 
sewing-machine  company  with  the  drafts  and 
notes  received,  crediting  them  generally  on  Its 
accounts,  and  not  apfijrtag  the  proceeds  of 
etttur  as  specially  made  for  any  particular 
payments.  The  principal  disburaemehts  of  the 
manufacturing  company  was  its  pay-roll  ao- 
count,  which  averaged  910,000  to  $12,000  per 
week;  and  the  amount  received  bom  dis- 
count of  notes  was  not,  durli^  the  period, 
equal  to  the  amount  paid  out  for  pay  roil.  The 
statements  of  Mr.  Lewis,  complainant's  ex- 
pert accountant,  shows  that  from  January, 
1888,  to  June  30,  1880;  the  total  pay  roU  was 
over  $1,800,000,  and  the  discounts  in  all  of 
the  Newark  banks  about  9»40,000.  But  the 
payments  from  Its  bank  accounts  by  the  manu- 
fiCcturlng  company  op  to  July,  1890,  were  not 
conflned  to  payments  for  pay  rolls,  and  in- 
cluded, to  a  large  amount,  other  paym^ts 
properly  chargeaole  to  the  cost  of  manufac- 
turing, Including  materials.  Thus,  of  the  entire 
deposits  of  over  $1,200,000  in  the  North  Ward 
Bauk  up  to  July  10, 1890,  nearly  $400,000  waa 
paid  out  by  checks  on  tbe  manufacturing  com- 
pany account  for  materials,  and  atwut  ¥150,000 
was  transferred  to  the  cre^  of  the  sewing- 
machine  company  in  other  banks.  And  at  the 
total  checks  given  on  this  account  in  the 
North  Ward  Bank,  numb^lng  2,700  and  up- 
wards, over  800  have  been  produced,  which 
were  signed  between  November,  1884,  and 
July  10,  1890,  by  F.  A.  Booth,  treasiu-er,  who 
was  diudog  all  the  time  the  treasurer  of  the 
sewing-machine  company,  and  not  an  officer  of 
the  mantifacturlng  company.  All  of  these  pay- 
ments for  materials  and  transfers  so  made  by 
the  manufacturlUg  company  were  charged  to 
the  sewing-machine  company,  as  wdl  as  the 
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total  Bhipmenta  (tf  maeblnea,  eta.  for  eacb 
montli,  and  the  sewing-machine  company  was 
credited  on  the  otber  band  with  tbe  drafts  as 
caah,  and  with  the  biUs  recelToble  Qess  the 
counts),  and  with  the  total  parcbases  of  mate- 
rials for  the  month  paid  by  the  sewing-machine 
company.  Tbe  balances  of  the  acconnt  were 
stated  monthly  in  the  books,  and  the  acconuts 
carried  along  without  any  settlemmt  or  ait 
justmeut  between  the  companies  mitil  X>ecem- 
ber  SI,  1885,  at  which  time,  on  Its  own  books, 
the  maoufactm-lng  company  stood  debtor  to 
the  sewing-machine  company  In  the  amount 
of  nearly  ^00,000  on  this  cmroit  account 
But,  on  the  other  hand,  the  merchandise,  stock, 
and  other  accounts  of  the  manufacturing  com- 
pany for  the  same  period  showed  a  profit  up 
to  this  date  of  over  $000,000.  The  sQWing- 
maohlne  ccnnpany,  under  whose  directkn  ttie 
general  books  at  both  companies  were  kept, 
had  on  its  books  up  to  this  date,  December  21, 
1S85,  treated  itself  as  entitled  to  tbe  entire 
profit  made  from  the  whole  business  of  man- 
ufacture as  well  as  of  sale,  and  tbe  prolits 
were  carried  to  the  credit  of  its  Draneetic  Man- 
ufacturing Company  stock,  and  no  dividend* 
were  paid  on  the  manufacturing  company 
■tocS  up  to  this  date.  In  point  of  fact  $2,000 
of  the  manufacturing  comparj  stock  was  own- 
ed by  Eli  J.  Blake  and  others  IndiyiduaUy, 
and  either  for  this  reason,  or  f other  reasons 
not  disclosed,  the  question  of  adjustment  of 
the  accounts  of  the  companies  was  brought 
formally  before  both  boards.  Bli  J.  Blake, 
Janue  Blake,  Bobert  Blake,  3.  W.  Blake,  and 
John  Dane,  Jr.,  were  the  five  directors  of  the 
manufacturing  company,  and  £111  J.  Blake  and 
James  Blake  wwe  also  then  members  of  tbe 
sewing-machine  company  board,  and  It  was 
then  agreed  that  the  accounts  between  the 
companies  should  be  settled  and  adjusted  op 
to  that  date  by  the  sewing-machine  company 
paying  to  the  manufacturing  company  (as  soon 
as  the  proceeds  in  its  possession  Justified)  n 
sum  equal  to  10  per  cent,  per  annum  on  the 
shares  of  the  manufacturing  company  stock 
in  full  settlement  to  that  date,  and  that  all 
[ffoflts  of  the  manufacturing  company  to  that 
date  be  assigned  to  the  sewlng-madilne  com- 
pany. The  settlement  was  accordingly  made 
of  the  amounts  due  to  the  Individual  stock- 
holders of  the  manufacturing  coim>any,  $2,000 
paid  In  cash,  and  the  balance  of  the  dividends 
for  the  five  years  ending  1886,  $98,000,  as 
well  as  the  entire  profib  of  the  manufactnrtng 
company  appearing  on  its  books,  transferred 
by  appropriate  entries  to  the  credit  of  the  sew- 
ing-machlne  company.  A  similar  arrangement 
or  adjustment  crediting  a  10  <per  cent  divi- 
dend ($20,000)  was  made  yearly  thereafter 
for  the  bUBiwsa  of  the  years  1880,  1887, 188S. 
1889,  without  any  other  adjustment  or  settle- 
ment Of  this  $20,000,  $19,800  was  credited 
to  the  ao<»unt  of  the  se^i^ng-machlne  com- 
pany, which  also  received  (on  the  books)  all 
the  proflto  In  addition  to  which  tbe  manufac- 
turing company  was  entitled. 
Tha  resolutknu  first  adopted  I9  both  conq^ 


nles  Id  reference  to  this  adjustment  ane  im- 
portant as  indicating  the  nature  of  the  rela- 
tions between  the  companies  as  then  recog- 
nized by  the  officers  and  managers  of  each. 
They  recite,  among  other  things,  ttiat  each 
company  had  to  some  eactent  acted  as  agent 
for  the  other,  and  to  an  extent  thait  prevented 
a  ready  and  convenient  determination  of  thtf 
profits  to  which  they  were  roQWOtlTOly  enti^ 
tied.  The  forcing  statenuott  shows  the  gen- 
eral lines  of  connection  between  tbe  two  com- 
panies up  to  Jnly,  1800,  and  tbe  next  subject 
to  be  noted  la  the  course  of  business  up  to 
this  daite  with  q;>ecial  reference  to  tbe  quea- 
clona  now  involved,  vis.  the  officers  or  agents 
of  the  two  companies  connected  with  the  rais- 
ing of  money  b7  loana;  and  the  practical 
method  adopted  for  this  puq^ose.  The  date 
of  Jnly,  1880,  is  fix«A  as  the  Important  one!, 
for  the'  reason  that  at  that  time  tbe  eraitrol 
of  the  sewing-machine  company  passed  from 
EU  J.  Blakd  by  sale  of  the  stock  owned  or 
controlled  by  him  (being  a  majority  of  all  In 
shares)  to  David  Blake,  and  one  of  the  main 
tssnes  between  tbe  parties  Is  whether  the  aa- 
thorlty  In  reference  to  indorsement  for  the 
manufacturing  company,  whlcb  previoos  to 
July,  1890,  had  been  glvm  to  or  exercised  by 
Bobwt  Blake,  the  secretary  of  the  axxspanj, 
was  Miter  that  date  conferred  upon  or  jtmp' 
eriy  exercised  by  David  Blake  as  treasurer. 
Tbe  general  management  of  the  sewin^ma- 
idilne  company  was  Its  by-laws  conferred 
opou  the-  president  and  directors,  and  from 
June^  1877,  Vx.  SU  J.  Blajce,  owning  or  con- 
trolling a  majority  of  the  stock,  had  bew  the 
president  Previous  to  that  time  his  broth- 
er David  Blake,  tbe  owner  of  a  large  number 
(over  7&(Q  of  shares,  had  been  the  preoldoit 
From  1877  until  1890,  EU  -J.  Blake  and  James 
Blake  were  two  of  tbe  five  director^  of  tb» 
Ohio  company,  and  Bobert  Blake  was  its  sec* 
retary  from  1879  to  168S,  when  James  Blake 
became  secretary.  John  Dane,  Jr.,  was  also 
a  member  of  this  board  from  1879  to  1882, 
and  was  treasurer  of  the  company  from  June, 
1879,  to  January,  1882,  when  Mr.  F.  A.  Booth 
was  elected,  and  held  the  office  until  the  Call- 
ore  of  tiie  company.  Tbe  meetings  of  -  the  di- 
rectors of  the  sewing-machine  company  wer* 
by  their  by-laws  to  be  held  monttdy  at  the 
New  Yoi^  office,  and  sndi  monthly  meetings 
ai^iear  by  the  minutes  to  have  bem  held  qulto 
regularly,  especially  after  1886.  On  the  othet 
band,  the  directors  of  tbe  manufacturing  com- 
pany, althongb  also  required  by  the  by-lawa 
to  meet  regularly  at  the  New  York  office,  ap- 
pear by  tiielr  minutes  to  have  bad  no  meetings 
until  Dumber  80,  1886,  with  the  exceptiOQ 
of  the  meeting  on  April  27,  1881,  above  re- 
ferred to,  when  the  active  stock  was  provided 
for,  and  a  meeting  for  an  Section  of  officers 
In  March,  1886.  At  tbe  meeting  of  December 
30,  1885,  tbe  resolutions  above  referred  to, 
relating  to  a  settlemoit  the  accounts  be- 
tween the  companies,  w^  passed,  and  then, 
after  a  meeting  on  January  5, 1886,  at  which 
no  business  seema  to  have  bean  teansaeted,  a 
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meeting  was  beld  In  Febmary,  18S7,  to  adjust 
the  acoonnts  betwaen  flie  companies  on  tbe 
same  basis,  and  <m  March  21,  1888,  a  meeting 
for  tbe  same  pnrpose  and  for  the  election  of' 
offlcos.  One  other  meeting,  called  "a  regu- 
lar monthly  meeting,"  was  held  at  New  YoA 
oOce  Afnli  ^  1886,  but  no  action  was  taken, 
and  «  Handi  18,  1880,  at  a  stod^lden' 
meettng,  the  proTiBtm  of  the  by-Ianra  tot 
monthly  meetings  of  directors  was  repealed, 
and  a  by-law  adopted  that  they  would  meet 
at  the  call  oi  the  pretfdeat  (or»  in  his  absoice» 
of  any  two  of  the  board)  whenever  tt  might 
be  tbongiht  eivedlent  or  necessary,  etther  at 
flu  ofllce  In  Newarte.iv  at  ihe  <^Boe  of  the 
sewlnff-macblne  conqmiy  In  New  York.  Wtom 
this  date  np  to  Jnly  14,  1890l  the  only  two 
ineetlngB  of  the  directors,  whl^  ate  recorded 
on  tbe  minutes  ware  on  Ifiuecb  14»  1668,  and 
March  12,  1890,  for  tbe  purpose  ot  passing 
reacdotloiis  rdatln^  to  the  settlement  of  Ott 
baslaess  of  the  previous  years  with  the  sew* 
ing^macbine  casupBOjt 

During  the  whole  period  when  EHl  J.  Blake 
wiaa  In  control  as  peeildent  of  both  companies 
and  monbcr  of  both  boards,  tlw  general  <coiirse 
or  pcOkar  of  burtneaa  at  tbe  fiutoxy  was  con- 
tndled  at  tbe  New  Xotk  offloa  of  tbe  sewtoff* 
■Mohhiw  company^  ttid  1^  thoss  who  control- 
Isd  the  latter  company.  Ttit  general  re90i^ 
sibitity  for  supplying  the  funds  to  meet  the 
expenses  of  manufacturing,  inelndJng  the  par*- 
chase  ct  aaaterlals  and-'sqipUes  and  the  pay 
'  roU,  was  Imposed  upon  or  assnmed  by  the 
treaaurer  of  the  sewing-machine  company; 
who  also  had  chaz^  of  tlie  commercial  paper 
of  the  ennpany,  and  of-tiie  sending  ot  the  pap 
per  to  tbe  manufacturing  company  for  dls> 
eoant.  He  took  charge  la  this  way  with  tte 
kBtnrtedgc  and  sanction  of  tiie  prerident,  BU 
J.  Blake,  who  had  genoal  charge  and  super- 
vltfon  of  the  businesfl,  and  was  tsmlHar  with 
its  course,  and  who  says  that  this  come  of 
sending  paper  to  the  manufacturing  company 
for  dlicoottt  was  adopted  when  It  was  more 
conradod  for  the  sewing-machine  compsny 
to  fnmlsfa  paper  than  money.  James  Blake, 
also  a  director  of  the  sewing-machine  oom- 
pany  at  this  time,  sayB  that  this  line  of  dis- 
count of  tbe  mannCEUitiiring  company  was  to 
vdlflve  tbe  finances  of  the  sewing-machine 
company,  and  to  cancel  part  of  the  indebted- 
ness of  tbm  latter  to  the  former.  It  was  al- 
ways necessary  for  the  treasurer  ot  tbe  sew- 
ing-machine compr  7y  to  provide  carii  In  New^ 
ark  f<nr  the  pay  roll  of  the  manufacturing  com- 
pany, and  from  the  latter  office  a  statement 
of  the  amount  necessary  for  the  pay  roU  was 
usually  bent  each  week  to  the  New  Toric  of- 
Hoa.  The  amount  of  notes  sent  to  tbe  manu- 
facturing company  for  discount  was,  as  above 
stated,  considerably  less  than  tbn  amoont  re- 
4ialred  tes  the  pay  roll,  bat  It  was  not  snfll- 
dent  nsnally  to  pay  the  current  account 
These  notes,  Indcnsed  by  tiie  sewing-machine 
company,  wore  sent  to  the  manufacturing 
company  at  Newark,  to  Robert  Kske,the8U- 
perintendtnt  or  manager  at  tbe  taumufkcturlng 


department,  and  who  was  also  secretary  of  the 
manufacturing  company,  as  wtil  as  one  of  its 
directors.  He  Indorsed  the  notes  ss  secre- 
tary of  the  manufacturing  company,  and  bad 
the  proceeds  of  discount  placed  to  their  credit 
on  the  account  of  the  Newark  banks.  Healst^ 
as  secretary  of  the  mannfaetnrlng  company, 
drew  cbedu  on  these  accounts  for  the  pay 
toU,  and  his  name  as  seoetary  was  left  with 
the  Newark  baidu  as  tbe  penon  anthorlied  to 
sign.  The  ex^eut  ot  ttiese  transactions  in  the 
Newadc  banks  was  very  large,  running  Into 
mUlions  of  dollars,  during  the  time  Robert 
Blake  Indorsed  the  notes.  This  Indnsement 
of  the  notes  by  Robert  Blake  for  dlsooont  was 
known  to  an  the  directors  of  ttie  nuumfactor- 
ing.company.as  they 'now  testlfy,but  no  fbnn- 
al  autluttlty  was  ever  given  to  him  ellhw  by 
tbe  bylaws  or  rescriutlan,  and,  so  far  as  his 
agency  to  Indorse  for  tbe  manufacturing  com- 
pany was  exerdsed,  it  was  confined  to  an  In- 
dorsement toe  dlscooid  In  the  NewaA  banks 
ot  ibo  oonunttdal  papw  ot  the  sewlng^map 
chine  company,  rec^ved  by  the  mannfactmtw 
ing  company  for  credit  to  Its  account  with 
that  company.  But  while  the  amount  of 
commercial  paper  so  received  by  the  manu- 
facturing company  was,  so  far  as  the  sewlng>- 
machlne  company  was  concerned,  regulated 
either  wheOy  or  to  some  extent  by  the  re- 
qtdremaits  Ux  the  pay  loU,  tticre  la  nothing 
in  tbe  accounts  of  tbe  companies  between 
tbemselves  or  on  the  accounte  of  the  manu- 
facturipg  company  itself  to  show  that  the 
amovats  procured  from  the  discounts  were 
^peda^y  appn^rlated  to  the-  pay  luUs,  or 
were  otborwlse  treated  than-  as  Its  genottl 
tuoM  or  assets,,  or  to  show  that  Robert  Blake 
in  fact  Indorsed  and  discounted  paper  for  tbe 
sole  purpose  of  meeting  tbe  pay  roll,  and  that 
either  as  to  tbe  banks  or  the  sewing-machine 
company  his  indorsemmts  were  limited  to 
cBssB  Where  the  funds  were  so  aivUed.  As 
to  the  extent  of  the  agency  of  Robert  Bloke 
Cor  indorsement,  my  condnstm  Is  that  Ihe  dl- 
rectwB  of  the  manttfftctnrlng  cnapany  permit- 
ted htan  to  Indcnse  for  dlsooont  to  Its  credit 
the  p^w  appearlnff  to  be  the  r^nlar  badness 
or  commercial  paper  of  the  sewing-machine 
company,  whldi  was  by  this  company.  In  the 
course  of  business,  credited  to  Its  current  ao- 
oouht  with  the  manufacturing  company,  and 
sent  to  him  for  discount  It  slso  appears 
from  the  evidence,  I  think,  that  this'course  of 
transferrinK  paper  in  the  regular  boslnesa,  In- 
stead of  cash,  to  the  credit  of  the  current  ac- 
count, was,  np  to  July,  iSM,  adopted  for  the 
purpose  ot  relieving  the  sewlng^nachlne  com-, 
pany  from  tbe  burden  of  raising  all  tbe  funds 
for  manufacturing  upon  its  own  credit,  and 
to  obtain  to  some  extent  the  benefit  of  the 
credit  at  the  msnnftcturlng  compai^  by  Its 
dlsoounta.  For  some  time  previous  to  July, 
1880,  the  flnandal  condition  of  the  sewing- 
machine  company  bad  become  very  much  em- 
barrassed, and  at  that  time,  in  addition  to  Its 
bcmded  Indebtedness  ot  $300,000,  and  the 
mertgace  debt  of  $75,000  on  the  propoiy  at 
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Newark,  It  was  Indebted  to  New  York  baoks 
for  loans  and  discounts  alone  to  the  extent  of 
9420,000.  of  wblch  ajnoimt  Ell  J.  Blake  had 
personally  Indnrsed  for  $100,000.  The  bonds 
which  had  been  Issued  in  1875,  and  were  due 
In  1875.  were  In  1880  held  almost  entirely  by 
EU  J.  Blake,  who,  In  July,  1880,  transferred 
them  to  C^eorge  Chapln.  his  brother-in-law,  as 
trustee  for  Eliza  A.  Blake,  hts  wife.  In  1880 
the  time  for  payment  was  extended  to  1885< 
with  the  consent  of  the  bondholders,  and  In 
1884  were  further  extended  by  like  consent  to 
December  1,  1895,  with  the  stipulation  that 
Interest  should  be  paid  auarterly,  and  that  on 
30  days*  default  In  payment  of  Interest  the 
bonds  should,  at  the  option  of  the  holders,  be- 
come due  and  payable.'  Default  had  been 
made  In  the  payment  of  the  Interest  on  the 
bonds  due  Septembw  1,  1880,  December  1» 
1888.  Jdarch  1.  1890,  and  July  1.  1890,  so  that 
In  July,  1890,  the  bonds  were  all  doe  and  pay- 
aUe  at  tbe  option  of  the  bondholders.  The 
amoimt  doe  from  the  sewing-machine  com- 
pany for  merchandise  and  other  debts  at  this 
date  does  not  appear.  Litigation  was  also 
pending  between  Darld  Blake  and  others  of 
the  minority  of  stocldiolders  against  Eli  J. 
Bla^e  and  the  other  directors  relating  to  the 
management  of  the  company,  and  the  urgency 
of  the  banks  tor  the  settlement  of  their  loans 
made  the  appointment  of  a  receiver  Immi- 
nent. During  the  spring  of  1880  efforts  had 
been  made  by  EU  J.  Blake  and  David  Blake, 
acting  with  John  D.  Harrison,  to  dlq>ose  of 
the  entire  capital  stock  and  property  of  the 
sewing-machine  company  to  an  English  syndi- 
cate, and  they  gave  an  optlw  to  purchase, 
based  on  their  ownersbip  or  control  of  the  en- 
tire Btodc,  tot  yi.2SO.000.  The  property  agreed 
to  be  conveyed,  as  appears  by  the  schedule  at- 
tached to  the  option.  Included  as  property  of 
the  sewlng-nuichine  company  all  of  tUe  prop- 
erty and  assets  of  the  manufacturing  compa- 
ny, and  the  agreement  contained  a  guaiftaty 
that-thofle  were  the  property  of  the  sewing- 
machine  company.  This  optltnt  was  out- 
standing on  July  7.  1890.  whai  the  paper  of 
the  sewing-machine  company  bad  gone  to  pro- 
test, and  the  banks  became  urgent  for  the 
settlement  of  their  cl^ms.  and  threatened  ap- 
plication for  a  receiver.  Under  this  pressure, 
David  Blake  having  made,  as  he  supposed,  ar- 
rangements for  financial  assistance  to  the  ex- 
tent of  $200,000,  In  case  he  controlled  the 
management  of  the  company,  and  En  J. 
Blake's  credit  being  apparently  exhausted,  an 
agreement  was  made  on  July  7^  1890,  between 
ElU  J.  Blake  and  David  Blake,  by  which  EU  J. 
Blake  agreed  to  sen  to  David  1,141  shares  of 
the  sewing-machine  company  stock  for  ¥37<%- 
826,  payable  by  Installments,  with  interest 
after  January  1,  1891,  $5,000  per  montb  till 
July,  1891,  $10,000  monthly  tlU  January,  1892, 
$15,000  monthly  tin  July,  1892,  and  from  that 
date  $2(^000  monthly  until  all  were  paid,  and 
on  80  days'  default  in  payment  of  any  of  the 
notes  the  whole  became  at  once  due  and  pay- 
aUe  at  tbe  <vtion  at  B.  J.  Blake,   To  aecnre 


the  payment  of  1,500  shares  of  the  stock  were 
to  be  deposited  by  David  Biake  with  Ell  J. 
Blake  as  collateral  security.  It  was  slso  pro- 
■vlded  by  the  agreement  that  the  $801,000 
bonds  of  the  sewing-machine  company  should 
be  secured  by  a  mortgage  upon  the  real  and 
personal  property  of  the  manufacturing  com- 
pany at  Newark.  The  bonds  were  in  the 
agreement  described  as  bonds  ($301,000) 
of  the  said  company  now  held  by  E.  J. 
Blake."  The  agreement  contains  no  proTl- 
sion  whatever  relating  to  the  manufacturli^ 
company  stock  held  by  Ell  J.  Blake  ipdivid- 
nally  or  as  joint  trustee  with  Dane  und^  the 
agreement  of  April  21,  1891,  to  secure  the 
bonds.  This  may  have  been  due  to  the  fact 
that  tbe  agreement  secured  the  bonds  by  a 
mortgage  lien  on  the  actueJ  property  of  both 
companies.  Instead  of  a. pledge  on  the  stock 
of  (me  company,  which  would  be  subject  tfr 
its  debts,  and  1^  this  arrangement  the  securi- 
ty was  much  improved.  It  was  further  prty- 
Tided  that,  la  case  David  Blake  should  be  un- 
able to  carry  out  the  purchase,  there  should 
be  no  responsibility  for  loss  on  his  psrt,  other 
than  the  f<»rfeiture'  of  the  collateral  stock. 
This  scheme  <tf  purchase  was.  In  the  then 
situation,  dependent  on  the  attitude  of  tbe 
banks,  and  on  July  9v  1890,  another  agree- 
ment was  made,  to  whldb  the  parties  were: 
First,  EU  J.  Blake,  Individually  and  as  trus- 
tee of  the  sewing-machine  company,  holding 
title  to  Its  lands  In  Newark;  second.  David 
Blake;  third,  the  sewlng-machloe  company;  - 
fourth,  the  manufacturing  company;  and. 
fifth,  the  Third  Natlcmal  Bank  of  New  York, 
a  credits-  to  the  extmt  of  $260,000,  being  the 
principal  bank  creditor.  This  agreement  em- 
braced a  general  scheme  for  the  extension  and 
security  of  the  outstanding  bonded  and  loan 
Indebtedness  of  the  sewing-machine  company, 
and  a  provision  for  the  future  conduct  of  the 
business  and  financial  affairs  of  both  compa- 
nies. In  addition  to  being  executed  by  all  of 
the  parties  named,  It  was  also  consented  to 
by  stockholders  of  the  sewing-machine  com- 
pany representing  1,635  out  of  the  total  of 
1,850  shares  outstanding,  and  by  1.998  out  of 
tbe  total  2,000  shares  of  the  manufacturing 
company.  John  Dane,  Jr.,  and  Eli  J.  Blake, 
signed  as  trustees  and  holders  of  the  1,980 
shares  of  the  manufacturing  company  stock, 
and  Ell  J.  Blake  as  owning  17  shares,  and 
John  Dane  1  share.  This  agreement  of  July 
8, 1800,  recited  the  agreement  of  July  7, 189a 
between  £11  J.  and  David  Blake;  the  tndebt- 
edneas  of  the  sewing-machine  company  to  the 
banks  of  $420,000,  of  which  Ell  J.  Bhike  had 
Indorsed  $100,000;  the  Indebtedness  to  George 
ChMiiOt  trustee,  of  $30,000,  which  Ell  J.  Blake 
had  also  Indorsed;  the  Inability  of  the  sewing- 
machine  company  to  pay  its  Indebtedness  as 
it  matured,  and  that  in  the  Interest  of  all  par- 
ties an  extension  was  desirable;  and  in  refer- 
ence to  the  relations  between  the  two  compa- 
nies It  furth^  recited  that  the  property  be- 
longing to  the  manufacturing  company  was 
in  reality  ta^  by  it  as  trustee  for  the  benefit 
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of  the  sewli^machlne  comiuiDy,  and  conslst- 
«j  <tf  machinery  and  other  personal  property 
connected  with  real  estate  held  by  EU  J. 
Blake  la  his  name  as  trustee  for  th^  sewing- 
aachlne  company.  As  to  the  extension  and 
security  of  the  debts,  the  agreement  then  pro- 
tided  that  the  sewing-machine  company 
should  give  its  note  for  f 150,000,  payable  Jan- 
aary  15. 1891,  to  one  John  W.  Sterling  as  tms- 
tee,  In  exchange  of  notes  for  the  same  amount 
to  be  snrrendered  by  the  Third  National  Bank, 
the  payment  of  this  note  to  be  secured  by  a 
mortgage  on  the  real  estate  held  by  mi  J. 
Blake  as  trustee,  subject  to  an  existing  ^75,- 
OW  mortgage.  Provisions  for  extension  of 
tbia  note  for  six  months  further  were  made, 
and  that  the  note  and  mortgage  were  to  be 
beld  by  the  bank  as  additional  security  for 
(be  Indebtedness  of  the  sewing-machine  com- 
pany. Ab  to  the  bonds  and  the  indorsements 
of  EliJ.  Blake,  It  was  provided  that  the  mann- 
facturlng  company  should  execute  a  mortgage 
to  Eli  J.  Blake,  John  W.  Sterling,  and  a  third 
pffson  to  be  nominated  by  Sterling,  as  trus- 
tees for  their  payment,  aad  that  as  additional 
Mcority  for  these  mi  J.  Blake  should  execute 
a  farther  mortgage  on  the  real  estate  subject 
te  the  ¥75.000  and  $150,000  mortgages,  and  it 
was  ap%ed  that  upon  the  execution  and  deliv- 
ery of  the  said  chattel  and  real-estate  mort- 
gages the  1,960  shares  of  manuf aetnrlng  conn 
pany  stock  shonld  be  transferred  1^  the  tros* 
tees  or  their  snccessors  to  the  sewing-machine 
anupany,  and  the  agreemei^  of  July  7,  1880, 
as  to  the  mortgage  to  be  given,  was  to  be  con- 
^dered  modified;  this  modification  being  that, 
instead  of  being  a  indor  mortgage  on  the  prop- 
aty  of  both  companies,  it  was  the  prior  lien 
only  on  the  personal  property  of  the  manu- 
facturing company,  and  a  subsequent  lien  on. 
the  real  estate  of  the  sewing-machine  com- 
pany. 

The  ];n«8slng  Indebtedness  being  thus  pro- 
vided for,  the  future  conduct  of  the  financial 
affairs  of  both  the  companies  was  arranged 
as  follows:  It  was  agreed  that  the  "financial 
affairs  of  the  two  companies  shall  be  subject 
to  the  supervision  and  control  of  an  adviscnry 
eunmlttee,**  to  be  ai^lnted  one  by  each  o£ 
three  banks  named,  ^'whlch  committee  shaU 
have  power  to  supervise  and  control  all  the 
financial  op^atltms  and  transactions  of  the 
said  two  Domestic  Companies,"  and  that  "the 
said  committee  shall  generally  direct  and  con- 
trol the  flnandal  polity  of  each  of  the  said 
companies."  To  insure  the  consrait  of  the 
stockholders  to  this  arrangement.  It,  was  pro- 
vided that  all  4tf  the  stock  issued  to  David 
Blake  pursuant  to  the  agreement  between  him 
and  Ell  3.  Blake,  should  be  Issued  subject  to 
this  agreement,  and  that  a  note  thereof 
should  be  Issued  upon  all  certificates  there- 
aftn  issued  1^  either  company,  and  that  the 
holders  of  the  certificates  should,  as  often  as 
required  during  the  continuance  g£  the  agree- 
ment, vote  for  such  persons  as  directors  ot 
the  said  companies  as  the  advisory  committee 
might  nominate.   For  the  protection  of  stock- 


holders during  this  control  of  the  advisory 
committee  it  was  provided  that  any  stockhold- 
er or  creditor  of  either  of  the  companies  might 
call  the  attention  of  such  committee  to  any  8i:ip- 
posed  irregularities  or  mismanagement,  and  the 
committee  should  thereupcm  have  full  pow- 
er to  direct  the  action  of  such  company  in 
relatim  thereto,  and  any  action  or  line  of  con- 
duct In  relation  to  any  such  matters  should 
be  carried  'out  by  such  company.  And  a  fur- 
ther special  clause  'was  added  (section  B)  that 
Eli  J.  Blake  should  have  full  and  free  access 
to  the  books  and  factories  of  the  two  com- 
panies for  the  purpose  of  obtaining  any  rea- 
sonable information  which  might  be  necessary 
to  protect  his  interests  as  a  creditor  of  the 
said  companies,  or  either  of  them.  At  a  spe- 
cial meeting  of  the  stockholders  ot  the  sewing- 
machine  company  held  on  July  11,  1S80,  at 
which  were  present  either  In  person  or  by 
proxy  all  the  shareholders  of  the  company, 
the  existing  board  of  directors,  including  Ell 
J.  Blake  and  James  Blake,  retired,  and  a  new 
board,  consisting  of  nine  mnnbers,  was  elect- 
ed, including  David  Blake,  John  Dane,  Jr., 
and  JcAm  D.  Harrison.  The  by-laws  of  thd 
company  were  amended  so  as  to  constitute  the 
president  and  three  other  members  <tf  the 
board,  together  representing  a  majority  of  the 
stock,  to  be  selected  by  the  president  as  an 
executive  committee,  whose  duty  it  should  be 
to  conduct  all  the  aOialrs  o£  the  conpany,  ami 
control  the  action  of  all  its  officers  and  em- 
ployds,  and  they  were  authorized  to  vacate 
the  office,  and  fill  the  same  in  their  disov- 
tion.  At  the  meeting  of  the  new  board,  John 
Dane,  Jr.,  was  elected  president,  James 
Blake  secretary,  and  David  Blake  treasurer; 
the  agreonent  of  July  9,  1880,  was  ratified 
and  approved;  and  David  Blake,  3<Au  D.  Har- 
rison, and  H.  A.  V.  Post  were  appointed  mem- 
bers ot  the  executive  committee.  There  was 
no  formal  meeting  of  the  stockholders  of  the 
manufacturing  company  hdd  to  carry  out  the 
agreement,  but  on  July  14,  1890,  a  meeting 
of  l^e  directors  was  held,  at  which  all  of  the 
directors  were  present.  Including  James  Blake, 
Robert  Blake,  and  James  W.  Blake,  who  had 
not  signed  fixe  consent  to  the  agreement  of 
July  9th,  as  well  as  Eli  J.  Blake  and  John 
Dane,  Jr.,  who  had  signed.  At  this  meeting 
the  execution  of  the  chattel  mortgage  upon 
the  property  of  the  company,  dated  July  10, 
1^,  and  which  was  drawn  to  carry  out  the 
agreement,  was  ratified  by  all  the  stockhold- 
ers of  the  company.  B.  J.  Blake  resigned  as 
president,  John  Dane  as  treasurer,  and  J<^ 
Dane  was  elected  president,  and  David  Blake 
treasurer,  being  the  same  ofllces  to  which 
they  had  been  elected  in  the  sewing-machine 
company.  No  change  was  made  at  this  time 
In  the  board  of  directors  of  the  manufacturing 
company,  nor  until  its  annual  meeting  In 
March,  1881.  The  prindpal  object  of  the 
meeting  seems  to  have  been  to  retire  Ell  J. 
Blake  as  president,  and  to  elect  David  Blftke 
as  treasurer;  and  David  Blake  says  that  by 
the  agreement  with  EU  J.  Blake,  made  In  or- 
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der  to  carry  oat  tbte  agreemeats  of  July  7tli 
ajid  July  9tb,  he  (David)  was  to  be  elected 
treasurer  ot  the  manufacturing  coinpaDy  la 
order  to  carry  Its  accounts  at  the  banks.  EU 
J.  Blake  denies  this  to  have  been  the  object, 
but  states,  however,  tha:t  the  electloh  as  treas- 
urer was  made  at  David's  request.  The  oth&c 
dbrectors  (except  Robert,  who  does  not  recall 
anything  about  it)  also  understood  that  this 
electioii  of  David  Blake  was  at  the  latter's  re- 
quest, and  they  all  state  that  with  the  change 
In  the  ownership  of  the  stock  of  the  sewing- 
machine  company  It  was  ezi>ected  that  the 
active  connection  of  all  the  other  brothers 
(Robert,  James,  and  James  W.)  with  the  com- 
panies would  cease,  and  tlKlr  salaried  posi- 
tions would  be  vacated.  Darld's  statement 
as  to  the  object  of  his  election  as  treasurer 
of  the  manufacturing  .company  is  further  sup- 
plemented by  his  statement  that  immediately 
after  his  election  be  made  an  appointment 
with  Robert  Blake,  who  bad  been  carrying 
the  accounts  as  secretary  of  the  company,  to 
visit  the  Newark  banks  tor  the  purpose  of  be- 
ing Introduced  by  hmi  (Robert)  as  the  treas- 
urer, who  was  to  carry  the  accounts  In  future; 
and  that  within  a  day  or  two  he  did  so  visit 
the  Newark  banks  with  Robert,  was  so  Intro- 
duced by  him,  and  left  his  signature  as  treas- 
urer of  the  company  with  the  banks,  to  take 
the  place  of  Robert  Blake's  as  secretary. 
Robert  Blake  says  he  has  no  recollection  of 
making  any  such  arrangement  with  David,  or 
of  going  to  the  banks  with  him;  but  David's 
statement  Is  corroborated  by  Mr.  Rockwood, 
the  cashier  of  the  Newark  Banking  Company, 
one  of  the  twnks  In  wLlch  an  account  bad 
been  running  since  1887,  and  who  <ai  July  IS, 
1800,  made  a  memorandum  In  the  signature 
book  that  David  Blake,  aa  treasurer,  was  in- 
troduced by  Robert  Blake  as  the  officer  to 
sign  for  the  manufacturing  company.  In  the 
Essex  County  National  Bank,  where  the  ac- 
count has  been  running  since  1887,  Robert 
Blake,  secretary,  Indorsing,  the  signature  of 
Darld  Blake  was  left  before  July  29,  1890, 
but  the  circumstances  are  not  shown.  At 
the  North  Ward  Bank,  In  which  the  account 
ran  from  1834,  David  Blake,  as  treasurer,  was 
substituted  for  Robert  Blake;  but  the  officer 
who  had  charge  of  the  entries  in  1890  is 
dead,  and  the  circumstances  of  the  change  are 
not  iroved.  Iliese  seem  to  be  the  banks  in 
which  the  accounts  of  ihe  mannfacturlug  com- 
pany  were  then  standing,  and  from  this  date 
all  the  notes  discounted  In  these  banks  for 
the  credit  ol  these  accounts  were  Indorsed  by 
Davtd  Blake  as  treasurer,  and  none  by  Rob- 
ert Blake  as  secretary.  Robert  was  taken  ill 
a  few  days  after  July  14, 1890,  and  never  aft- 
erwards was  employed  In  the  manufacturing 
company,  bis  previous  position  as  superln- 
toident  of  the  factory  being  taken  by  Mr.  Da- 
Tla,  who  bad  been  his  assistant.  The  general 
direction  of  the  business  of  botb  companies 
hereafter,  so  far  as  related  to  the  mBDutactur- 
Ing  as  well  as  the  sale  of  the  machines,  was 
dh^cted   by   ttm  sewlng-machhie  company 


board  or  officws,  David  having  the  Immediate 
practical  management  under  the  executive 
committee,  who  met  regularly,  and  to  whom 
he  reported.  In  relation  to  the  flnanclai  con- 
trol or  supervision,  which  had  been  provided 
for  by  the  management  of  July  11,  1890,  an 
advisory  committee  was  appointed,  whitdi, 
from  November,  1800,  was  composed  of  John 
W.  Sterling,  Henry  V.  A.  Post,  and  Caleb  B. 
Knevals,  all  of  the  members,  however,  being 
practically  nominated  by  the  Third  National 
Bank,  or  In  Its  Interest  The  two  latter 
named  members  (Post  and  Knevals)  wer« 
elected  members  of  the  board  of  the  sewing- 
machine  cMupany  at  about  the  same  time. 
The  mortgage  for  $190,000  to  Sterling  as  trus. 
tee  for  the  Third  National  Bank  was  duly  exe- 
cuted and  recorded,  but  the  other  mortgages, 
although  executed,  were  not  recorded.  This 
failure  to  record  was  la  pursuance  of  an  agree- 
ment made  between  the  parties  at  the  time. 
In  order  that  the  credit  of  the  companies 
might  not  be  impaired,  David  Blake  stating 
that  he  would  not  be  able  to  carry  through 
the  transaction  If  these  mortgages  were  re- 
corded; and  It  was  agreed  that  they  ahonld 
be  retaloed  from  rectnd  ontU  necessary  In  o^ 
der  to  protect  the  debts  they  were,  given  to 
secnre^  of  which  necessity  it  was  understood 
that  notice  should  be  given.  And  Ell  J. 
Blake,  who  held  the  actual  custody-  of  the 
1.980  shares  of  manufacturing  company  stock, 
did  not,  at  tbo  time  of  the  execution  of  the 
mortgages,  surrender  this  stock,  but  continued 
to  bold  it.  and  still  holds  it  David  Blake 
failed  to  procure  financial  assistance  to  the  ex- 
tent anticipated,  and  reported  this  failure  to 
the  board  of  the  sewing-machine  company  In 
the  faU  of  1890;  and  the  fact  that  he  had 
not  put  in  new  capital  was  also  known  by  this 
'time  to  BU  J.  Bhike  and  to  John  Dane,  Jr., 
the  president  of  both  companies,  two  of  the 
members  of  the  manufacturing  company 
board.  James  Blake  and  J.  Woodruff  Blake, 
two  additional  memisers  of  the  board,  also 
heard  (probably  from  E.  J.  Blake)  of  this  fail- 
ure of  David  to  put  In  any  new  capital,  and 
John  D.  Harrison,  who,  together  with  these 
four,  constituted  from  March,  1891,  the  manu- 
facturing company  board  of  directors,  also 
knew  that  no  new  capita]  had  been  put  In. 
From  the  time  of  the  change  In  management 
the  raising  of  funds  to  carry  on  the  business 
In  tbe  absence  of  new  capital  was  therefore 
necessarily  carried  on  as  before,  vis.  by  the 
discount  of  the  paper  of  the  sewing-machine 
company,  representing  its  assets  and  accounts 
~in  tbe  hands  ot  Its  selling  agents,  this  discount 
being  on  Its  own  account  in  New  York  and 
also  in  Newark  banks,  and  also  by  indorsing 
the  notes  over  to  the  manufacturing  company 
on  account  of  Its  indebtedness  or  on  current 
account  as  before,  and  charging  tbe  manufact- 
uring company  with  these  notes  less  tbe  dis- 
count. Nor  did  the  organization  of  tbe  sew- 
ing-machine company  (of  New  Jersey)  Is 
April,  1891.  and  the  transfer  to  It  by  the  Ohio 
company  of  all  ite  assets  at  that  tlme^  make 
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maj  diange  In  tbe  manner  (tf  conducting  thei 
boBiness  with  tbe  mannfactnrlng  company,  or 
any  cbaoee  In  Its  books  ot  account;  for  tbe 
transfer  by  the  Ohio  sewing-machine  com- 
pany waa  ratified  In  May.  1891,  by  tbe  nnanl- 
moos  TOte  of  Its  stockbolderst  and  tbe  New 
Jeney  comjiany,  under  one  of  the  provisions 
ef  tbe  agreement,  was  allowed  to  adopt  the 
same  name  with  tbe  Ohio  company  for  the 
porpose  of  continolng  the  business,  and  tbe 
acconnts  with  the  banks  and  with  dealers 
were  contlnned  as  If  no  change  bad  been 
made.  The  cnrrcnt  account  of  the  sewing 
machine  company  In  tbe  manafactnrlng  com- 
pany's ledger  at  and  after  this  period  of  trans* 
fer  contlnnes  on  tbe  book  as  tbe  same  account 
of  the  "Domestle  Sewing-Maidtlne  Oompany." 
In  the  NewaA  banks  tbe  acconnts  of  the 
manafactnrlng  company  were  continued  after 
tbe  organization  of  the  New  Jersey  company 
In  IS&l,  imtil  February,  1882,  when  tbe  last 
account  4;loeed,  and  tbe  to4al  amount  of  dls- 
eoonts  In  these  banks  from  July  11,  1880^ 
whoi  David  Blake  commenced  IndorBlng  as 
treasorer,  to  Fetmiary,  1802,  was  over  $425,- 
000.  At  the  latter  date  the  manufacturing 
company  chned  Ita  last  accounts  In  the  North 
Ward  Bank  of  Newark,  and  tbe  Newark  Glty 
Bank,  and  tbe  Essex  Ooonty  Bank,  bnt  the 
sewing-machine  company  still  retained  ac- 
enmta  In  Newark  banks.  Tbe  books  of  tbe 
manufacturing  company  daring  all  this  time 
tnin  July  14,  1890,  showed  that  these  dis- 
ooimts  ai  notes  paoed  over  by  tlie  sewlng- 
machlne  company  were  being  made.  The 
aceotmt  carrot,  e^tedaily,  balanced  every 
mtmth,  showed  these  credits  for  the  notes  to 
the  sewing-machine  company,  and  also  th« 
coonter  charges  for  payments  made  to  or  on 
account  of  the  sewing-machine  company;  and 
the  examination  of  this  single  book,  and  any 
month  of  It.  would  have  disclosed  the  continu- 
ance of  the  method  adopted  previously  to 
July,  1890.  of  helping  oat  the  sewing-machine 
CMnpany's  finances,  and  ot  fulfilling  Its  oUl- 
gatkin  to  provide  money  for  the  manufactur* 
tag  company  by  tun^g  over  its  agents*  notes 
for  disconnt  on  the  credit  of  the  manufactur- 
tng  company.  From  March,  1882,  to  August, 
isas.  Inclusive,  no  discounts  seem  to  have 
been  made,  but  In  September,  1892,  tbe  manu- 
facturing company  opened  an  account  with 
tbe  Ptaofrnlx  National  Bank  in  New  York  Olty. 
and  on  Beptember  20.  1S93,  discounted  for  Its 
credit  nine  of  these  ag^ts*  notes,  amounting 
to  over  ¥25,000,  indorsed  by  the  sewing-ma- 
chine company  and  by  the  manufacturing 
company,  both  by  David  Blake  as  treasurer. 
On  S^>tember  22,  1892,  it  discounted  8  of  tbe 
notes  slmUariy  lnd<»«ed.  amounting -to  about 
$20,000.  At  the  time  of  this  discount  by  the 
Gaifleld  Bank.  Davtd  Blake  was  Introduced 
as  tbe  treasurer  and  officer  eath{»ixed  to  h^ 
dorse,  by  Mr.  Knevals,  who  was  then  a  mem- 
ber of  the  advisory  committee  of  the  Ohio 
company,  originally  appointed  In  the  fall  at 
1800,  and  was  also  a  dlrectw  of  tbe  New  Jer- 
sey  company.   These  Indorsements  and  dis- 


counts were  followed  during  the  fall  of  16B2 
by  like  discounts  at  tbe  Phcenix  Bank,  Octo- 
ber 10,  1892,  of  4  notes  for  over  $13,000,  on 
December  6tb  of  12  notes  for  $38,200,  and 
in  the  Garfield  Bank  of  10  notes  on  December 
21st  for  about  $29,000;  making  up  to  January 
1, 18M,  a  total  of  68  notes.  These  notes  and 
discounts  were  all  regularly  entered  In  the 
manufacturing  company  books,  and  by  it  cred- 
ited in  the  current  account  to  the  sewing- 
machine  company.  -  On  January  7,  1893,  the 
8  notes  discounted  at  the  Phoenix  Bank  In 
September,  1892,  were  .paid  by  the  proceeds 
<^  discount  of  14  similar  notes  amotmting  to 
over  $46,000;  and  In  January,  1808,  similar 
payments  and  new  discounts  were  made  at 
the  Garfield  Bank,  and  tbe  account  was  con- 
tinued in  the  same  manner  with  these  tuuiks 
up  to  the  failure  ot  the  companies. 

The  first  disconnt  o£  tbe  disputed  notes  made 
by  the  Broadway  Bank  was  on  April  12,  1893. 
at  which  time  It  discounted  4  notes  for  about 
$11,600,  and  at  tbe  time  of  this  disconnt  the 
notes  of  this  character  which  had  been  Indorsed 
to  the  New  York  banks,  and  paid  by  new  dl»^ 
counts,  were  23  notes  at  tbe  Phoenix  Bank  and 
0  notes  at  the  Garfield.  Between  April  21  and 
May  19,  1893,  18  other  notes  were  dlscooated 
by  the  Garfield.  On  April  19,  1893.  when  the 
National  Pai^  Bank  commenced  discounting,  the 
notes  of  this  character  which  bad  been  made 
to  the  above-named  New  Tork  banlu,  auHHint- 
ed  altogether  to  86  notes,  amotmting  to  $240.- 
000,  of  which  82  notes,  amounting  to  $103,000, 
had  been  paid,  mainly  by  the  discount  of  oth- 
er notes.  Tbe  Chemical  Bank  was  the  last 
of  the  banks  to  disconnt  the  notes  for  tbe  man- 
nfactnring  company  on  May  1,  1883,  at  which 
time  the  total  ot  Vke  Indorsements  which  had 
been  made  In  tbe  New  York  banks  was  9& 
notes,  amounting  to  over  $300,000,  of  which  87. 
amounting  to  over  $110,000,  had  been  paid 
mainly.  If  not  entirely,  by  other  discounts.  At 
the  time  of  Its  second  and  last  discount  (May 
19,  1893)  28  additional  notes^  amountli^  to 
$74,000,  had  been  previously  indorsed  and  dis- 
counted at  other  banks  In  New  York  Olty. 
And  when  the  Oooperstown  Bank  purchased 
Its  notes  on  the  market  on  May  2,  1893,  the 
number  of  such  Indorsed  notes  discounted  by 
banks  and  passed  to  the  credit  of  the  manu- 
focturlng  company  was  about  100,  aggr^tlng 
over  $310,000.  These  detailed  statements  of 
12ie  situation  of  each  bank  seem  to  be  neces- 
sary for  the  reason  that,  if  a  general  agency 
to  Indorse  paper  of  this  character  can  be 
established  by  proof  of  a  multitude  of  instan- 
ces, In  which  the  agency  has  been  in  fact  ex- 
ercised, then  those  of  the  banks  whose  dis- 
counts or  purchases  were  later  in  time  are  In  a 
position  of  advantage  as  to  nature  and  charac- 
ter of  proof.  During  all  the  time  these  dis- 
counts by  David  Blake's  indorsement  were 
made  the  entries  of  the  notes  were  msde  In 
the  current  account  of  tbe  manufacturing  com- 
pany, which  gave  the  sewing-machine  company 
credit  for  them,  the  entries  generally  or  often 
stating  specially  the  banks  In  which  the  cred- 


Digitized  by 


Google 


254 


88  ATLANTIC  REPORTER. 


Its  Cor  the  discotmts  were  obtained.  During 
the  whole  of  the  time  from  Morcb  11,  1891, 
op  to  tbe  failure,  no  meetias  of  the  board 
of  directors  of  tbe  manafacturlng  company 
was  held,  nor  does  any  one  of  the  five  directors 
seem  to  have  given  the  slightest  attention  to 
the  bnslness  of  the  manufacturing  company  as 
a  business  distinct  from  that  of  tbe  sewing- 
machine  company,  or  to  hare  examined  its 
books.  John  Dane,  tbe  president  and  director, 
and  John  D.  Harrison,  secretary  and  director, 
were  both  directors  of  the  sewing-machine 
company  (of  New  Jersey),  and  the  latter  was 
Its  president  '  The  last  meeting  of  the  direct- 
ors of  tbe  manufacttu'lng  company  was  on 
March  11.  1891.  after  their  election,  and  the 
only  bnslness  transacted  besides  the  election 
of  *the  officers,  Dane  president.  David  Blake 
treasurer,  and  Harrison  secretary,,  was  the 
adoption  of  a  resolution  requesting  the  direct- 
ors to  settle  with  the  sewing-machine  company 
t<xe  the  payment  of  such  dividends  as  might  be 
due  the  active  stockholders  of  the  manufac- 
turing company  upon  Its  business  for  the  year 
1890  upon  the  basis  of  settlements  in  the  past 
years.  Prom  this  date  (March  11, 1891)  thaw 
was  no  meeting  either  of  the  stockhotdets  or 
directors  of  the  company  until  after  the  ap- 
pointment of  a  receiver,  In  June,  189S,  when  a 
directors'  meeting  was  called  by  the  president, 
John  Dane,  Jr.,  apparenUy  for  the  sole  pur- 
pose of  repudiating  tbe  action  of  Darld  Blake 
In  Indorsing  for  the  manufacturing  company. 
John  D.  Harrison  and  John  Dane,  Jr..  two  of 
the  directors  of  the  manufacturing  company, 
were  directors  of  the  sewing-machine  company 
(of  Kew  Ja*sey)  from  about  the  time  of  Its  or- 
ganization, and  had  direct  access  to  all  of  the 
books  of  the  manufacturing  company  as  well 
as  of  the  sewing-machine  company.  In  which 
these  accounts  appeared;  and  EU  J.  Blake, 
the  president  of  the  manufacturing  company, 
an^  the  owner  of  nearly  all  of  its  "active** 
stock,  had  an  office  In  the  sewing-machine  com- 
pany building,  and  does  not  seem  to  have  once 
examined  or  asked  to  see  the  accounts  of  the 
manufacturing  company,  either  under  his  right 
as  president  or  directw  of  that  company  or  un- 
der the  special  clause  for  bis  protection  In- 
serted In  the  agreement  of  July  7,  1890.  The 
two  other  directors  of  the  manufacturing  com- 
pany, James  Blake  and  J.  WoodrufiF  Blake, 
paid  no  attention  to  the  bnslness  of  either  com- 
pany after  David  Blake's  control  commenced. 
All  of  tbe  five  directors  now  testify  that  they 
had  no  knowledge  of  David's  indorsements  in 
any  capacity,  either  In  the  Newark  or  New 
Tork  banks,  until  after  the  failure  of  the  com- 
panies. But,  accepting  these  statements  of 
their  actual  ignorance  of  the  Indorsements  as 
true,  I  think  there  can  be  no  doubt,  under  the 
evidence  of  the  cause,  that  as  director  of  tbe 
manufacturing  company  they  ought  to  have 
known  It,  and  might  have  ascertained  it  by  ex- 
amination and  inquiries  of  the  easiest  and  sim- 
plest character.  The  account  crurent  of  the 
manufacturing  company  with  the  sewlng-ma- 
chlm  companjr  a>  I  have  mbove  explained, 


which  has  always  been  kept  between  the  com- 
panies, and  was  continue  after  David  Bloke 
took  control,  showed  the  sources  from  which 
the  manufacturing  company  received  the  pay- 
ment tor  its  slilpments,  and  that  this  was  con- 
stantly received  In  notes  which  were  discount- 
ed for  the  credit  of  tbe  manufacturing  com- 
pany. This  was  notice  direct  that  these  notes 
of  the  company  were  beUig  discounted  for  its 
benefit,  and  there  could  have  been  no  difficulty 
in  ascertaining  what  person  or  officer  was  the 
Indorser  and  discounter.  Whether  directors 
are.  In  cases  like  this,  chargeable  with  notices 
of  matters  appearing  on  their  books  which  are 
not  readily  apparent,  and  could  only  be  arrived 
at  aftw  thorough,  and  perhaps  expert,  exam- 
ination. It  is  not  necessary  to  determine;  but 
in  this  case  tbe  information  was  easily  acces- 
sible, and  It  was  simply  information,  from  the 
current  account,  that  the  business  of  Indorse- 
ment of  the  paper  received  from  the  sewing- 
machine  company  on  Its  accounts  was  contin- 
ued after  David  Blake  took  charge  in  the 
same  manner,  and  In  entries  of  the  same  char- 
acter, which  had  appeared  on  the  books  under 
the  previous  management  Hie  explanation 
made  by  all  of  the  directors  ttx  their  absolute 
failure  to  look  after  the  business  of  the  mana- 
facturlng company  is  that  they  understood  that 
David  Blake  was  to  put  In  $200,000  new  cap- 
ital, and  that  this  capital  would  relieve  the 
manufacturing  company  from  Incurring  any 
obligations  of  this  character.  David  Blake 
denies  any  such  agreement  but  even  admit- 
ting that  the  directors  so  understood  It  and 
therefore  did  not  discbarge  their  duties  as  di- 
rectors, this  excuse  evidently  admits  the  fail- 
ure to  look  after  the  business,  and  only  ex- 
plains the  inattention,  without  legaUy  excusing 
it;  and  it  does  not  prevent  the  credltois,  and 
the  company  through  them,  from  being  char- 
ged with  knowledge  of  facts.  It  such  knowledge 
Is  to  be  imputed  by  reason  of  the  duty  of  the 
directors  to  know  the  fads.  And  It  should 
further  be  noticed  In  reference  to  this  explana- 
tion that  it  appears  that  all  tbe  directors  (or  at 
least  E.  J.  Blake,  Hkrrlson,  and  Dane)  knew 
as  early  as  the  fall  of  1890  that  David  Blake 
had  not  put  In,  up  to  that  time,  any  such  new 
capital;  and  from  this  time,  which  was  long 
previous  to  the  discount  of  the  notes  now  in 
question,  the  explanation  certainly  could  have 
no  operation  as  an  excuse  either  to  the  directors 
or  tbe  company.  Eli  J.  Blake,  moreover,  had  a 
large  personal  interest  In  allowing  the  manage- 
ment of  the  sewing-machine  company's  affairs, 
and  with  It  tbe  manufacturing  company's  busi- 
ness, to  continue  with  as  little  friction  and  Inter* 
ference  as  possible.  In  order  that  the  new  man- 
agement in  Its  continuance  of  the  business  might 
relieve  him  from  the  $150,0(X)  Indorsement  of 
Its  notes,  or  perhaps  a  much  larger  Indorsement 
(for  he  says  It  was  over  $300,0u0),  and  more 
especially  that  David  Blake  might  be  aUe  to 
meet  his  notes  for  the  stock  ($370,000),  pay- 
ment of  which  was  to  commence  In  Jannary, 
1891,  and  to  continue  unttt  about  A^U.  1803, 
whea  all  were  to  be  paid. 


Digitized  by 


Googk 


BLAKB  T.  DOMBSnC  MANUF*G  CO. 


85& 


The  sewing-machine  company,  under  the 
new  management,  although  not  able  to  secare 
new  capital  or  to  (and  its  Indebtedness,  as 
was  attempted,  nevertheless  was  able  to  carry 
tbe  large  existing  Indebtedness,  and  apparently 
to  make  profits  for  dividends,  which  were  in 
1891  and  1882  declared  and  paid  over  by  the 
New  Jersey  company  to  the  Ohio  company  (tbe 
holders  of  tbe  New  Jersey  company  stock)  for 
division  among  the  stockholders  of  the  Otdo 
company.  By  an  agreement  made  In  18T5  be- 
tween the  Ohio  company  and  its  bondholders, 
tbe  latter  company  coold  not,  so  long  as  these 
bonds  were  outstanding,  declare  a  dividend 
except  by  consent  of  two-thirds  of  the  bbnd- 
holders,  and  on  the  condition  that  the  dlvf- 
dends  declared  on  David  Blake's  stock,  which 
EH  J.  Blake  held  as  collateral  (at  first  1,500 
shares  and  then  1,280  of  the  total  1,850),  should 
fw  paid  to  Ell  J,  Blake  on  account  of  the  notes, 
Instead  of  to  David  Blake,  a  written  consent 
to  the  declaration  of  dividends  was  given  by 
Eli  J.  Blake  and  George  Chimin,  the  trustee, 
who  fadd  the  bonds  for  the  complainants. 
These  dividends  were  regularly  paid  to  Ell  J. 
SSake  on  account  of  these  notes  up  to  the 
dividend  declared  about  July.  1892,  after 
whidi  time  the  dividends  on  David's  stock 
seem  to  have  been  retained  on  the  claim  of 
David  that  he  was  not  liable  on  the  notes. 
No  dividends,  so  far  as  appears,  had  been  paid 
on  the  Ohio  sewIng-ma<AIne  company  stock 
for  some  time  previous  to  the  transfer.  Ths 
notes  of  David  Blake  given  for  the  purchase 
were  paid  to  EH  J.  Blake  to  the  amoimt  of 
920(^000  (being  the  notes  due  up  to  July  1, 
1802),  after  the  change  in  management.  The 
extent  to  which  he  has  been  relieved  from  the 
IndorsementB  of  $160,000  outstanding  Iq  July, 
1800,  does  not  clearly  appear,  but  from  a 
memorandum  made  by  him  on  April  9,  1891, 
It  would  seem  that  the  amount  then  secured 
l^  the  stock  had  been  reduced  to  |59,700. 
And  while  Eli  J.  Blake,  who  held  the  manu- 
facturing company  sto<A  as  trustee  for  these 
indorsements  and  the  bonds,  failed  to  com- 
ply with  tbe  request  of  David  Blake  and  of 
the  sewing-machine  company  to  transfer  tbe 
stock,  yet  be  did  not  in  any  capacity  oppose 
the  reorganization  of  the  company  proposed  in 
1891,  and  profiessed  in  a  letter  of  June  4. 1891, 
replying  to  a  request  to  make  a  deed  to  the 
N'ew  Jersey  company,  that  he  desired  to  com- 
ply with  the  wishes  of  the  managers  of  the 
proposed  reorganization  so  far  as  It  could  be 
done  safely.  From  the  time  of  the  change 
in  management  efforts  were  made  from  time 
to  time  to  reorganize  the  sewing-machine  com- 
pany on  a  basis  of  paying  Off  the  existing  In- 
debtedness, including  the  bonds  and  the  debts 
secured  by  Eli  J.  Blake's  Indorsements,  and 
both  Dane  and  Eli  J.  Blake  knew  of  these  ef- 
forts. Ell  J.  Blake,  as  president  of  the  manu- 
factnilng  company,  had,  as  such  officer  and 
dtrector,  the  right  at  any  time  to  Inspect  all 
Kb  books,  and  the  sole  right  by  its  by-laws  to 
call  its  directors  together.  He  was,  both  in- 
dlvMoaUy  and  as  trustee,  holdhig  Its  stock  fa 


pledge  fm  tbe  benefit  of  his  wife  and  family 
and  also  of  himself,  very  largely  hiterested  In 
the  conduct  of  its  business;  and  under  the 
whole  circumstances  of  the  case  his  ignorance 
that  the  credit  of  the  manufacturing  company 
was  used  In  continuing  Its  business,  and,  If  so, 
by  whom  It  was  used,  would  seem  to  have 
been  the  result  of  gnisB  negUgeoce,  U  It  was 
not  the  result  of  an  intentlimal  omlssitm,  to 
make  pr<q}er  Inquiries. 

I  find,  therefore,  as  facts  In  the  case,  that 
from  July,  1890.  to  the  failure  of  the  manu- 
facturing company,  David  Blake,  as  Its  treas- 
urer, In  fact  acted  as  the  agent  of  the  com- 
pany in  tbe  Indorsement  and  discount  for  its 
own  credit  of  notes  received  by  It  from 
the  sewing-machine  company  to  the  credit  of 
its  current  accounts  with  that  company,  and 
that  these  Indorsements  and  discounts  by 
David  Blake  were  made  In  such  a  multitade 
of  Instances  and  to  such  an  extent  as  to  be 
sufficient  to  make  him  the  agent  of  the  com- 
pany for  the  purpose  of  indorsing  and  dis- 
counting paper  of  this  character,  If  an  agency 
for  such  purpose  could  be  constituted  by  the 
directors  negligently  permitting  the  agent  to 
hold  himself  out  to  the  world  or  public.  I 
also  find,  for  the  reasons  above  given,  that 
the  directors  of  the  company  did  not,  In  fact, 
know  of  these  Indorsements  in  the  Newark 
banks  or  the  New  York  banks,  which  are  re- 
lied on  aa  establishing  this  agency  to  indorse, 
but  that  they  might  have  known  of  them,  and 
the  exercise  of  a  slight  degree  of  diligence. 
The  further  relevant  fact  to  be  noted  Is  that 
It  does  not  appear  that  the  New  York  banks, 
or  any  of  them,  knew  at  the  time  of  making 
their  discounts  or  purchasing  the  notes  that 
David  Blake  had  been  previously  making  the 
Indorsements  in  tbe  Newark  banks,  nor  does 
it  appear  that  those  of  the  New  York  banks 
who  made  discounts  or  pnrchases  subsequent 
to  the  others  knew  of  the  previous  indorse- 
ments or  discounts  to  the  other  New  Yoik 
banks.  Upon  these  facts,  the  question  of  law 
arises  whether  the  agency  of  David  Blake  to 
indorae  is  sufficiently  proved  by  Its  exercise 
in  the  multitude  of  Instances  before  the  In- 
dorsements bi  question,  which  should  have 
been  known  to  the  directors,  and  the  com- 
pany Is  therefore  liable,  or  whether  actual 
knowledge  by  the  directors  of  the  previous 
indorsements  Is  necessary  in  order  that  the 
company  may  be  bound  by  their  holdii^  out 
tbe  agent  to  the  public,  and  whether  It  must 
also  appear  that  the  banks  receiving  the  notes 
In  question  took  them  on  the  faith  of  such 
previous  indorsements,  and  relying  on  them. 
Cotmsel  for  the  banks  on  this  branch  of  the 
case  contend  that  the  agency  to  Indorse  wAs 
itself  here  created  by  the  continued  exercise 
of  the  authority  to  indorse,  which  should  have 
been  known  to  the  directors;  that,  as  to  the 
public,  or  those  dealing  with  the  company  In 
similar  transactions,  the  proof  that  the  agent 
has  in  a  multitude  of  Instances  exercised  the 
power  creates  a  general  agency  for  that  pur- 
pose as  against  the  principal,  where  the  prln- 
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cipal  either  knows  or  ought  to  have  known 
that  the  power  la  being  exercised.  It  la 
contended,  on  the  other  hand,  by  the  com- 
plalnanta,  that  where,  as  here,  no  actual  au- 
thority to  Indorse  for  the  company  was  glv^ 
and  the  liability  of  the  company  is  baaed  ap- 
on  the  apparent  or  Implied  authority  which 
arises  from  a  holding  out  of  the  agent  to  the 
public,  then  the  liability  does  not  arise  nnless, 
in  the  first  place,  the  directors  had  actual 
knowledge  that  the  agent  was  so  holding  falm- 
aelf  out,  and  unless,  secondly,  the  Indorse- 
ments and  discounts  in  question  were  made 
by  the  banks  in  reliance  upon  such  holding 
out  or  preTions  indorsements.  These  conten- 
tions are  based  upon  the  Tiew  that  the  liabil- 
ity In  such  cases  of  ostensible  authority  refits 
opon  the  theory  of  ratification,  which  admit- 
tedly presupposes  and  requires  previous 
knowledge  on  the  part  of  the  directors;  and 
also,  in  addition,  upon  that  of  estoppel,  which 
also  requires  knowledge  of  the  course  of  deal- 
ing upon  the  part  of  the  creditors,  and  rfi- 
Uance  upon  the  course  of  dealing.  Very  elab- 
orate and  able  arguments  have  been  submit- 
ted to  sustain  these  views,  with  a  citation 
and  discussion  of  many  cases  Involving  the 
question  of  agency,  in  some  of  which  ques- 
tions of  ratification  and  estoppel  were  also 
Involved.  I  shall  not  review  or  recite  these 
oases  or  those  cited  by  counsel  for  the  banks 
In  detail,  but  state  the  coDclnsions  I  reach 
after  an  examination  of  these  and  other  au- 
thorities which  I  have  examined.  The  pre- 
cise question  now  involved,  as  I  understand 
the  case,  relates  to  the  effect  against  the  com- 
pany of  an  agent's  holding  himself  out  to  the 
public  as  authorized  to  indorse  for  discount 
and  for  the  company's  credit  the  business 
paper  of  the  company  without  the  directors* 
actual  knowledge,  but  when  they  ought  to 
have  known  of  the  agent's  discounting  for 
their  credit;  and  the  point  to  be  resolved  is 
whether  the  exercise  of  the  authority  under 
such  circumstances  creates  the  power  as  to 
the  public,  or  whether  the  power  la  only  cre- 
ated as  against  the  company  by  reason  also 
of  the  actual  knowledge  of  the  directors,  and 
of  the  actual  reliance  upon  the  previous  hold- 
ing out  to  the  public  by  the  p^on  dealing 
with  the  agent  The  solution  of  the  ques- 
tion depends,  in  my  Judgment,  upon  the  ap- 
plication of  principles  relating  to  the  law  of 
agency,  which  are  now  too  firmly  settled  to 
be  called  In  question.  In  the  first  place,  a 
distinction  between  special  and  general  agents 
is  firmly  settled  in  the  law,  which  has  also 
recognissed  general  agencies,  either  to  trans- 
act a  business  or  to  perform  a  particular  act 
or  class  of  acts  for  the  prlncipaL  And  in 
reference  to  the  creation  of  these  general 
agencies,  either  for  a  particular  class  of  acts 
or  the  transaction  of  a  business,  the  principle 
established  Is  that  such  general  agencies  are 
In  fact  created  against  the  principal  by  rea- 
son of  his  conduct  In  i>ermltting  the  agent  to 
hold  himself  oat  to  the  puMlc  as  having  the 
aathorliy.    In  Whitehead  t.  TuckeU  (1812) 


Ifi  East,  100,  Lord  Bllcnborough,  in  reference 
to  the  distinction  between  a  particular  and  a 
general  authority  (for  a  particular  class  of 
acts,  as  to  sell  sugar),  says  (page  408)  **that  a 
general  authority  does  not  Import  an  unquali- 
fied authority,  but  that  which  is  derived  trota 
a  multitude  of  Instances,"  This  dlstlnctton 
between  a  general  and  special  agency  or  au- 
thority, as  thus  stated  by  Lord  ElUenborough, 
has  been  adopted  by  other  cases  and  authori- 
ties, and  la  the  distinction  which  Mr.  Justice 
Story  (Story,  Ag.  S  19)  gives  as  the  distinction 
generally  recognised.  In  Smith  t.  Hcauire 
(1858)  8  Hurl.  &  N.  654,  the  question  of  the 
efl^etft  towards  the  public  of  permitting  an* 
other  to  act  as  a  general  .agent  was  directly 
involved,  and  the  particular  question  Involv- 
ed waa  whether  the  agent,  who  in  the  trana* 
action  of  the  business  of  the  principal  bad 
constantly  chartered  vessels,  but;  always  or 
usually  under  special  Instructions,  had  a  right 
to  charter  a  vessel  without  such  Instructions, 
so  as  to  impose  a  liability  upon  the  principal 
for  not  takiug  a  cargo.  Pollock,  C.  B.,  says 
(page  560):  "I  think  that  questions  of  this 
kind,  whether  arising  on  a  charter  party,  a 
bill  of  exchange,  or  any  other  commercial  in- 
strument, or  on  a  Terl)al  contract,  should  be 
decided  on  this  principle:  Has  the  party  who 
la  charged  with  liability  under  the  Instrument 
or  contract  authorized  and  permitted  the  per- 
son who  haa  professed  to  act  as  his  agent  to 
act  in  such  a  manner  and  to  such  an  extent 
that,  from  what  has  occurred  publicly,  the 
public  in  general  would  have  a  right  to  rea^ 
sonably  conclude,  and  persons  dealing  with 
him  would  naturally  draw  the  Inference,  that 
he  was  a  general  agent?  U  so.  In  my  Judg- 
ment, the  principal  is  bound,  although,  as  be- 
tween him  and  the  agent,  he  takes  eare  on 
evay  occasion  to  give  special  Instructlou." 
In  this  case  the  holding  out  to  the  public,  by 
permitting  the  continued  and  general  acts, 
Itself,  as  to  the  public,  created  the  general 
agency  to  bind  the  principal  by  the  act  In 
question,  although  the  actoaf  authority  aa  cre- 
ated between  the  principal  and  a; ent  would 
not  have  permitted  the  act.  The  same  prin- 
ciple that  a  general  agency  to  do  a  particular 
act  (e.  g.  to  Indorse  paper  and  make  loans) 
may  be  created  by  a  holding  out  to  the  world, 
is  also  recognized  in  our  own  decisions.  In 
Fifth  Ward  Sav.  Bank  t.  First  Nat  Bank 
(1886)  47  N.  J.  Law,  357, 1  AtL  47^  the  treas- 
urer  of  the  plaintiff,  a  savings  bank,  obtained 
a  loan  of  the  defendant  in  the  name  of  the 
plaintiff,  and  ostensibly  for  its  use,  pledging 
securities  of  the  savings  bank  for  Its  repay- 
ment The  treasurer  fraudulently  misappro* 
prlated  the  funds  to  his  own  use,  and  the  say- 
ings bank  brought  an  action  of  trover  for  th« 
value  of  the  securities.  On  verdict  for  the 
plaintiff,  and  application  for  a  new  trial.  Chief 
Justice  Beasley  said  (page  358,  47  N.  J.  Law, 
and  page  479,  1  AtL),  the  treasurer  not  hav- 
ing egress  i>ower  to  make  the  loans  or  pledge 
the  bonds,  '*the  only  open  point  of  Inquiry  on 
this  question  waa  whether  or  not  the  plaintiff 
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bad  pnt  Its  treasurer  In  such  an  attitude  be- 
fore the  public  or  before  the  defendant,,  as  to 
have  warranted  a  reasonable  inference  that 
be  was  Its  goneaH  agent,  and  had  the  ri^ht 
to  execate  the  transaction  In  queRtlon."  In 
this  Eiame  case  on  error^Flfth  Ward  SaV. 
Bank  t.  First  Nat  Bank  (18S6)  48  N.  J.  Law, 
51S»  7  Atl.  31S~Mr.  Justice  Depue,  dellTerlng 
tbe  opinion  of  the  court  (page  G27,  48  N.  J. 
Law,  and  page  326,  7  AU.),  said  that  "when, 
In  the  usual  course  of  the  business  of  a  corpora- 
ttoo,  an  officer  has  been  permitted  to  manage 
Its  attaint  1)^  authority  to  r^resent  the  cor- 
poration may  be  Implied  from  the  manner  In 
which  he  has  been  i>ermltted  by  the  directors 
to  transact  Its  business,  and  that  In  such  cases 
the  authority  of  the  officer  does'  not  depend 
■o  much  npon  his  title,  or  on  the  theoretical 
nature  of  his  office,  as  on  the  duties  be  Is  In 
the  habit  of  performing."  Tha  careful  and 
precise  statement  in  tbe  above  case  by  the 
learned  chief  Justice  of  the  question  to  be 
left  to  the  jury  In  such  cases  distinguishes. 
It  will  be  noticed,  between  the  taoldli^  out  to 
tbe  world  and  the  h<ddlng  out  to  the  defend- 
ant; and  this  distinction,  as  it  seema  to  mc, 
touches  directly  one  of  the  questions  now  In- 
TOlTed,  Tlx.  whether  the  general  agency  In 
audi  cases  arises  from  esti^pel.  It  there 
was  a  holding  out  to  the  defendant,  but  not 
a  holding  out  to  others,  or  to  tiie  public  as 
well,  then  the  agency  tai  aneh  case  might  well 
be  said  to  depend  upon  the  estoppel  of  the 
priadpal  to  deny  -the  agency  which  be  bad 
hdd  out  to  the  creditor,  and  which  the  cred- 
itor had  relied  on.  But  It  Is  clear,  I  think, 
that  In  commercial  transactions,  wUch  must 
be  carried  on  largely  by  means  of  general 
agencies  to  do  particular  acts,  there  Is  an 
agency  which  Is  created  by  the  general  and 
public  exercise  of  an  antlioilty  with  the  per^ 
mission  of  the  prtudpal;  and  wh&e  this  gm- 
«tal  agency  In  fact  exists  as  arising  from  this 
source  It  la  not  necessary  for  the  creditor  to 
show  f  nether  that  it  was-  preTlously  known  to 
him,  and  that  he  acted  in  reliance  on  It 
Where  the  agency  is  a  general  agency,  pro- 
Tided  by  the  conUotied  exercise  of  the  author- 
ity towards  the  puUlc  by  Qie  permission  of 
the  principal  and  there  is  an  estoppel  to  the 
pubUf%  the  law  presumes  that  the  public  knew, 
of  the  holding  ovt  by  the  principal,  and  acted 
on  It.  The  principle  of  technical  estoppel  as 
between  parties  -Is  not  at  all  InrolTed  In 
such  cases,  and,  as  it  seems  to  me,  could  not 
be,  for  tbe  reason  that  an  estoivel  of  the 
principal  towards  the  third  person  dealing 
with  tiie  agent  must  depend  upon  the  repre- 
sentation by  tbe  principal  made  to  the  credlt- 
«r.  A  representation  to  others  could  not  gen- 
erally speaking,  glTe  rise  to  a  technical  estop- 
pel at  an,  and  the  holding  out  to  others  or  to 
tbe  pabUc,  if  It  Is  to  have  any  legal  basis  at 
all,  must  be  by  creating  of  Itself,  and  where- 
eT«  It  Is  prored  to  &tiMt,  a  general  authority 
as  to  the  public  for  the  particular  act  For 
this  reason,  as  It  seems  to  me,  the  distinction 
stated  by  the  chief  justice  must  be  taken 
88A^17 


as  the  true  otie,  tIe.  whether  tbe  holding  out 
as  general  agent  Is  to  the  public  or  to  the 
particular  dealer  only.  If  the  latter  only,  es- 
toppel Ib  the  basis,  but  not  in  the  tormec 
cases.  The  distinction  Is  exp^ressly  made  In 
a  late  case,— Fifth  Nat  Bank  of  Providence 
T.  Navassa  Phosphate  Oo.  (IfifKQ  119  N.  Y. 
266,  23  N.  E.  737.  Here  a  company's  note 
was  indorsed  by  its  president  There  was  no 
proof  of  direct  authority,  and  the  wily  evidence 
from  which  authority  could  be  Inferred  was 
numerous  former  IndorsnientB,  and  the  fact 
that  the  company's  apparent  obligations  were 
satisfied.  The  plaintiff  knew  nothing  of  these 
former  indorsements  In  discounting  the  note. 
Some  of  the  former  notes  were  indorsed  to 
plaintiff,  but  in  so  few  Instances  that  no  es- 
toppel between  the  parties  was  created.  In 
the  court  below  the  complaint  was  dismissed 
upon  tbe  ground  that  tbe  Indoreement  in  ques- 
tion was  not  made  In  reliance  on  the  former 
Indorsements.  On  appeal  tbe  point  was  dis- 
tinctly raised  that  knowledge  of  the  previous 
indorsem^ts  to  others  was  not  necessary  to 
be  proved,  and  tbe  court  of  appeals,  reversing 
the  Judgment  below,  held  (Finch,  J.,  page 
260.  119  N.  Y..  and  page  78S,  28  N.  B.)  that 
the  question  wtaeth^  the  directors  knew  that 
the  president  was  creating  oUigaUoos  against 
the  company,  and  gare  blm  autborl^  by  ac- 
quiescing In  Its  exercise,  should  have  been 
submitted  to  a  Jury,  and  that  it  was  not  nee* 
eesary  In  such  cases  for  the  plaintiff  to  show 
In  addition  that  Its  officers  knew  In  advance 
of  this  exercise  and  ratification  (by  acQulee- 
cence).  "As  to  the  plaintiff,"  says  Fhich,  J., 
a>age  262,  119  N.  Y.,  and  page  739,  29  X.  B.). 
'it  becomes  an  actual  authority."  In  a  late 
decision  of  the  court  of  errors  and  appeals- 
Insurance  Asa'n  V.  Jones  (1890)  58  N.  J.  Law, 
188,  21  Ati.  453,  and  23  Atl  166-a  certlfleate 
of  stock  was  signed  In  the  principal's  name, 
and  was  accepted  by  the  assignee,  supposing 
that  the  signature  was  In  fbct  the  principal's 
signature.  Tbe  trial  Judge  overruled  evi- 
dence of  numerous  acts  by  the  agent  for  the 
principal  with  other  persona,  offered  by  tbe 
assignee  for  the  purpose  of  showing  that  the 
agent  was  In  fact  autiuuiaed,  as  tbe  general 
agent  of  the  principal,  to  make  tUs  assign* 
ment  of  stock.  The  reason  for  ovMruliog  the 
evidence  was  that  the  assignee  bad  not  relied 
on  the  agency.  All  of  the  Judges  agreed  that 
tbe  refusal  to  admit  the  evidence  was  error 
if  the  evidence  was  snffidrat  to  show  the 
agency  in  fact  to  make  the  transfer,  and  they 
differed  only  as  to  the  effect  to  be  given  to 
this  evidence.  The  decision  seems  to  be  a 
direct  and  controUli^;  authority  to  tbe, point 
that  the  powers  of  an.  agent  may  be  proved 
by  the  exercise  of  previous  acts  vrlth  other 
persons,  with  the  permission  of  the  principal; 
and  that  if  these  previous  acts  establish  or 
tend  to  estobllsh  the  agency,  not  only  Is  not 
actual  reliance  on  tbem  In  the  transaction  In 
question  not  required  to  be  proved,  but  this 
agency,  arising  from  this  som^e,  may  be  ee- 
tabUahed  and  veiled  on  at  tbe  trial  evra  if  the 
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contract  In  question  was  not  supposed  to  be  a 
contract  of  the  principal  by  an  agent,  but  a 
direct  contract  of  tbe  principal  himself.  A 
Blmilar  conclusion  as  to  the  effect  of  proof 
of  general  agency  was  reached  In  the  ear^ 
case  of  Williams  t.  Mitchell,  17  Mass.  98, 
where  a  sale  was  made  upon  the  faith  of  an 
express  written  authority  to  buy,  apparently 
executed  by  the  principal,  bat  which  was 
forged  by  the  supposed  agent  It  was  held 
that,  notwithstanding  the  express  reliance  of 
the  vendor  on  this  forged  aothorl^  alone,  he 
could  show  the  agent  was  in  fact  a  general 
agent  to  purchase  goods  for  the  principal,  and 
recover,  on  the  proof  of  such  authority,  al- 
though this  fact  of  general  agency  has  not 
been  relied  on  or  even  known.  The  doctrine 
is  established  beyond  question  that  where 
any  particular  officer  of  a  corporation,  with 
the  knowledge  and  assent  of  the  directors,  la 
held  oat  to  the  public  as  having  authority  to 
Indorse  Its  regular  business  paper,  such  hold- 
ing out  to  the  public  creates  the  authority  for 
the  purpose,  and  In  the  great  mass  of  cases 
enforcing  this  rule  the  application  of  tbe  rule 
is  not  limited  to  cases  wSere  it  can  be  shown 
that  the  paper  was  received  with  actual 
knowledge  of  the  previous  holding  out,  ^d 
in  reliance  on  it.  I  refer  to  a  few  of  tbe 
leading  aathorltles  on  this  point,  stating  tbe 
rule  without  any  such  limitation:  17  Am.  & 
Eng.  Ene.  Law,  139;  Abbott,  Tr.  Brief,  §9 
107,  108,  citing  cases.  Oleott  r.  Kallroad  Oo. 
C1863)  27  N.  T.  546,  Selden,  J.  (page  558): 
"The  powers  of  the  agent  of  a  corporation  are 
SQch  as  he  is  allowed  by  the  directors  or  man- 
agers of  tbe  corporation  to  exercise  within 
the  limits  of  the  charter,  and  tbe  silent  ac- 
quiescence of  the  directors  or  managers  may 
be  as  effectual  to  clothe  the  agent  with  power 
as  an  express  letter  of  attorney;"  dtlng  nu- 
merous cases.  Lester  v.  Webb  (1861)  1  Alien, 
34,  Chief  Justice  BIgelow  (page  36);  Prescott 
V.  FUnn,  9  Blng.  18,  where  general  authority 
of  clerk  to  Indorse  was  Inferred  from  previous 
Indorsements,  and  no  limitation  was  made 
that  plaintiff  should  have  knowledge.  In  the 
New  Jersey  cases  above  referred  to  no  such 
limitation  was  attached  to  the  statement  of 
tbe  rule,  and  tbe  cases  relied  on  by  complain- 
ant are  mainly  cases  where  tbe  liability  de- 
pended upon  an  estoppd  by  holding  out  to  the 
party  rather  than  on  a  general  agency  arising 
from  a  holding  out  to  the  public. 

Upon  these  considerations,  I  reacb  the  con- 
clusion that  the  prevtous  indorsements  of  Da- 
vid Blake  of  the  business  paper  of  the  com- 
pany for  discount  to  Its  credit,  if  made  with 
the  permission  or  consent  of  the  directors, 
were  of  such  a  character  as  to  entitle  tbe 
banks  discounting  the  paper  in  question  to 
hold  the  corporation  liable  on  tbe  Indor^ 
ments,  as  made  by  their  general  agent  for 
that  purpose,  although  tbe  paper  was  not  re^ 
celved  or  discounted  by  them,  oa  the  faith  of 
such  previous  IndOiaements,  but  simply  on 
the  belief  that  he  was  the  agent  of  tbe  com- 
pany for  th^  purpose  of  Indorsement  and  dis- 


connt;  and  the  next  question  of  law  to  be  de- 
cided Is  whether  the  permission  and  acquies- 
cence of  the  directors,  in  relation  to  these 
indorsements  of  David  Blake  In  the  Newark 
and  New  York  banks,  is  safilelently  estab- 
lished by  showing  that,  although  the  directors 
may  not  In  fact  have  known  of  the  Indorse- 
mrats,  they  ought  to  hare  known  of  them,  and 
by  the  exercise  of  a  moderate  degree  of  diU- 
gence  might  have  known  of  them.  So  far  as 
relates  to  questions  InToIving  general  agen- 
cies established  by  evidence  of  this  character 
and  arisli^  between  tbe  principal  and  third 
persons,  who  have  dealt  wltb  the  agent  la 
good  faith  as  being  the  agatt,  tbe  authorities 
seem  to  estabUsb  that,  so  far  as  such  third 
persons  are  concerned,  tbe  principal  is  bound 
by  the  acta  of  the  person  acting  as  his  general 
agent,  if  be  ought  to  have  known  that  the 
ag«it  was  BO  acting,  as  well  as  In  oases  where 
he  had  actual  knowledge.  Thus,  in  Davidson 
v.  Stanley  (1841)  2  Man.  &  Q.  721,  the  action 
was  upon  bills  of  exchange  drawn  and  In- 
dorsed by  a  fann  bailiff,  who  was  agent  for 
the  defendant,  and  without  express  antbor- 
ity  for  that  purpose,  and  tbe  question  submit- 
ted to  the  jury  was  wbethor  the  clrcumsrtan- 
ces  of  the  case  (proof  of  previous  lnd(vse- 
ments  by  the  balUCf  and  other  fact;)  wer* 
sufficient  to  establish  a  general  authority. 
The  jury  found  for  tbe  defendant,  and  an  ap- 
plication for  new  trial  was  dented,  Thidall,  C- 
J.,  saying  (page  728)  that  It  was  not  shown 
that  the  defendant  knew,  or  had  the  means  of 
knowing,  that  his  name  had  been  previously 
used  by,  tbe  agent.  In  Martin  v.  Webb  (1883) 
110  U.  S.  7,  3  Sup.  Ct.  428,  the  authority  of 
a  cashier  to  cancel  certain  notes  secured  by 
trust  deeds  was  involved,  and,  there  being  no 
express  authority,  his  previous  cancellation  of 
many  previous  notes  was  one  of  tbe  circum- 
stances relied  on  as  estatUsblng  a  general  au< 
thorlty  for  this  purpose.  Actual  knowledge  by 
tbe  directors  of  these  transactions  was  not 
proved,  but  on  this  point  of  the  duty  of  the 
directors  to  know  of  the  course  of  business, 
and  the  effect  of  their  negligence  as  chargli^ 
the  company  with  Imowledge,  It  was  said 
that  that  which  cUrectors  ought  by  proper  dili- 
gence to  have  known  as  to  the  general  course 
of  business  they  may  be  pr^umed  to  have 
known  in  any  contest  between  the  corpora- 
tion and  those  who  are  Justified  by  tbe  circum- 
stances In  dealing  with  it  upon  tbe  basis  of 
that  course  of  business.  In  Oonover  v.  In- 
surance 06.  (1848)  1  N.  T.  290,  the  policy  is- 
sued by  tbe  company  prohibited  an  assign- 
ment "unless "by  the  consent  of  the  company, 
manifested  in  writing."  A  consent  was  signed 
by  the  secretary.  No  express  authority  was 
proved,  and  the  course  of  business  was  re- 
lied on  as  showing  that  the  secretary  was  the 
officer  who  uniformly  gave  the  consent,  and 
that  he  made  regular  entries  of  the  assign- 
ments on  the  twoks  of  the  company.  For  the 
defense  it  was  Insisted  that  these  acts  of  the 
secretary  were  never  brouglit  to  the  know^ 
edge  at  the  directors,  or  iw^ved  the^  formal 


Digitized  by 


Google 


BLAKD  r.  DOMESTIG  B£ANU£*G  OO. 


259 


ratlflcatlon,  but  It  was  held  on  this  point 
(Johnson,  J.;  page  292)  "that  the  directors 
were  bound  to  know  the  anifonn  course  of 
business  pursued  by  their  sole  ngt^nt  for  the 
tmnsactlon  of  their  bueiness  at  their  office,, 
especially  where  regular  entries  of  hla  acts 
were  made  In  their  books;  and  they  must  be 
held  responsible  on  the  ground  of  a  tacit  as* 
sent  and  approval,  unless  they  can  show  that 
by  a  strict  vigilance  and  scrutiny  into  bis  acts 
they  were  unable  to  ascertain  the  course  he 
was  pursuing,  and  could  not,  therefore,  ar- 
rest It,  or  pot  the  public  upon  their  guard." 
And  wltb  reference  to  the  special  obligation 
resting  upon  directors  of  Incorporated  ciHnpa- 
nies,  with  refermce  to  general  authority  es^er- 
L'ised  by  their  agents  towards  the  public,  it 
was  said  (page  292):  "Incorporated  ctHnpa^ 
nies  whose  business  Is  necessarily  conducted 
altogether  by  agents  should  be  required,  at 
their  peril,  to  see  to  it  that  the  officers  and 
agents  whom  they  employ  not  only  know  wliat 
their  powers  and  duties  are,  but  that  they  do 
not  habitually,  and  as  part  their  system  of 
business,  transcend  those  powers.  How  else 
are  third  p^vons  to  deal  with  any  degree  of 
.safety?  They  can  have  no  access  to  the  by- 
laws and  resolutions  by  the  board,  and  no 
means  of  judging  In  the  particular  Instance 
whether  the  officer  Is  or  is  not  within  the  pre- 
scribed  limits."  Xhei  same  doctrine  of  imput- 
ing to  a  company  knowledge  of  and  acquies* 
eence  In  acts  of  an  officer  actii«  as  a  general 
agent  was  applied  In  the  late  case  of  Hanover 
Nat  Bank  of  City  of  New  York  t.  American 
D.  &  T.  Co.  (1886)  148  N.  Y.  612,  43  N.  E.  72. 
In  this  case  negotlaJ»le  merchandise  certifi- 
cates were  Issued  by  an  officer  to  himself 
without  express  authwity.  The  fact  that  he 
bad  several  times  issued  these  to  himself  was, 
with  other  facts,  relied  on  as  establishing  a 
general  aotbMrfty  to  Issue  to  himself.  The  cU- 
rectors  did  not  actually  know  of  these  Issues. 
Vann,  says  (page  €23,  148  N.  T.,  and  page 
.75,  43  N.  B.):  "While  It  does  not  appeaj 
that  the  directors  actually  knew  of  thesQ 
transactions,  it  was  a  question  of  fact  for  the 
Jury  to  say  whether  they  ought  not  to  Iiave 
known  under  all  the  <^umatances,  as  their 
ignorance  was  no  excuse,  onlesa  they  were 
reascmably  diligent  in  supervlali%  the  method 
and  details  of  the  business  under  their  con- 
trol." And  as  to  the  special  effect  of  knowl- 
edge that  could  have  been  derived  from  an  ez- 
aml nation  of  the  booka,  the  court  further  say 
(page  623,  148  N.  Y.,  and  page  75,  43  N.  £.): 
"Whatever  the  entries  in  th&  books  of  the  der 
fendant,  made  in  the  ordinary  conduct  of  Its 
bosinesa,  would  have  disclosed,  the  Jury 
would  have  been  warranted  in  finding  bad 
come  to  the  knowledge  of  the  directors,  who 
were  charged- wltb  the  duty  of  reasonable  in- 
spection of  the  books  and  reasonable  super- 
Tlaion  of  the  conduct  of  the  officers." 

The  doctrine  of  these  cases  imputing  to  the 
directors  actual  knowledge  of  a  fact  which  in 
the  reasonatde  performance  of  their  duty  they 
cmght  to  have  known,  and  attabUshing  the 


rights  of  third  persona  against  the  company, 
the  principal,  upon  the  same  basis  as  If  actu- 
ally known  and  assented  to,  is  In  harmcmy 
with  the  rules  applied  in  other  cases,  both  at 
law  and  in  equity,  sa  to  the  means  of  knowl- 
edge being  equivalent  to  actual  knowledge. 
The  general  rule  as  to  charging  notice  or 
knowledge  of  a  fact  is  "that  whatever  puts  a 
party  upon  inquiry  amounts,  in  Judgment  of 
law,  to  notice,  provided  it  becomes  a  duty,  as 
In  the  case  of  purchasers  and  creditors,  and 
would  lead  to  the  knowledge  of  the  requisite 
fact  by  the  exercise  of  ordinary  diligence  and 
understanding."  4  Kent.  Comm.  p.  179;  Hoy 
V.  Bramhall  (1868)  19  N.  J.  Bq.  663,  572.  The 
declst(HiB  cited  above  seem  to  be  an  application 
of  this  general  principle,  and  In  cases  like  the 
present  the  rule  should  be  applied  strictly, 
rather  than  relaxed;  and  in  my  Judgment  the 
directors  of  the  manufacturing  company  must, 
on  the  facts  of  this  cascw  be  charg^  with 
knowledge  that  David  Blake,  as  their  treas- 
urer, was  indorsing  the  paper  received  by  the 
company  from  the  sewing-machine  company 
for  credit  to  its  current  account,  and  with  the 
tacit  or  implied  consent  to  these  Indoraemraits. 
With  these  views  as  to  the  legal  rules  applica- 
ble to  the  case,  I  hold,  therefore,  as  the  result 
of  the  evidence,  that  the  banks  have  estab- 
lished by  sufficient  proof  a  general  authority 
In  David  Blake  as  treasurer  of  the  manufac- 
turing company  to  indorse  and  discount  the 
tmsiness  paper  of  the  company  received  from 
the  sewing-machine  company  for  credit  on  its 
account,  and  that  reliance  by  them  on  this 
genial  authority  previously  exercised  need 
not  be  shown  or  proved  in  order  to  recover. 

I  have  in  my  above  conclusions  limited  the 
finritng  of  authority  to  indorse  to  the  business 
pa4>er  of  the  manufacturing  company  received 
from  the  sewing-machine  company  in  the  reg- 
ular course  of  business;  for,  if  the  paper  was 
accommodation  paper,  and  so  known  to  be  by 
the  banks  receiving  It,  then  the  auth(^ty  to 
bind  the  corporation  does  not  exist,  for,  as  Is 
well  settled,  the  corporation  has  no  authority 
to  give  acc<Hnmodatlon  paper.  Bank  t. 
Young  <188e)  41  N.  J.  Eq.  631,  638,  7  AU.  488. 
But  In  refermce  to  the  liability  ot  a  trading 
or  business  corporation,  such  as  the  manu- 
facturing company,  on  accommodation  paper, 
the  rule  as  settled  by  this  case  (page  538,  41 
N.  J.  Eq.,  and  page  491,  7  AtL)  Is  that  the  title 
of  the  holder  for  value  before  maturity  can 
only  be  defeated  by  proof  of  such  circumstan- 
ces as  show  that  he  took  the  paper  wltb 
knowledge  of  some  Infirmity  In  it,  or  with 
such  suspicion  vrlth  regard  to  Its  validity  as 
that  his  conduct  In  taking  It  was  fraudulent. 
It  was  not  claimed  by  the  complainants  at  the 
hearing  that  such  proof  had  been  made  In  this 
case  as  to  any  of  the  banks,  and  the  wh(He 
defense  against  the  notes  was  put  upon  tin 
ground  of  want  of  authority  to  indorse.  But, 
In  order  to  rely  on  or  rebut  a  claim  of  liability 
Imposed  by  reason  of  the  actual  receipt  by  the 
manufacturing  company  of  tbe  benefit  of  the 
proceeds  of  discount  by  the  manufacturing 
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company,  ■  large  amoDiit  at  testimony  has 
been  taken  for  the  purpose  of  sbowing  wheth- 
er the  proceeds  of  dtBcount  went  ultimately  to 
the  benefit  ot  the  sewing-machine  company, 
and  not  of  the  manufacturing  company. 
There  Is  no  dispute  that  the  proceeds  of  dis- 
count of  the  notes  In  suit  were,  in  the  first  in- 
stance, deposited  In  the  respective  banks  to 
the  credit  of  the  manufacturing  company,  and 
that  all  of  the  payments  out  were  made  by  the 
banks  on  the  checks  of  the  manufacturing 
company;  but  the  complainants  claim  that 
with  the  exception  of  about  $10,000,  which 
went  directly  to  the  manufacturing  company, 
the  entire  balance  of  the  proceeds  of  discount 
was  for  the  benefit  of  the  sewing-machine 
company.  Complainants  did  not,  however, 
either  at  the  trial  or  on  the  hearing,  claim  that 
the  banks  were  chargeable  with  fraudulent 
conduct  In  taking  the  paper,  or  that  this  was 
established  by  the  evidence.  My  cmcluslona 
on  the  whole  evidence  relating  to  this  point  of 
the  receipt  of  the  proceeds  are:  First,  that  the 
manufacturing  company  actually  received  the 
proceeds  of  the  discounts  to  a  large  extent,  and 
tbat  as  to  the  balance  of  the  proceeds  of  dis- 
count, which  seem  to  have  gone  ultimately  to 
the  credit  of  the  sewing-machine  company, 
the  paper  was  not,  in  view  of  the  relation  be- 
tween the  companies,  and  on  the  whole  cir- 
cumstances of  the  case,  accommodation  paper; 
and,  secondly,  that  even  If  It  was  in  fact  ac- 
commodation paper,  there  is  not  evidence  to 
warrant  the  Inference  that  the  banks  took  the 
paper  fraudulently.  On  examining  the  evi- 
dence and  statements  of  the  accountants  upon 
this  subject,  it  appears,  however,  that  there 
are  certain  features  relating  to  the  application 
of  the  proceeds  of  discount  by  the  banks,  re- 
spectively, to  which  attentlcm  should  be  given. 
And,  as  they  were  not  specially  referred  to 
counsel  on  either  side,  it  seems  to  me  neces- 
sary to  state  here  somewhat  In  detail  the  facts 
which  appear  in  relation  to  the  application  of 
the  proceeds  of  the  notes  now  claimed  by  each 
of  the  banks,  as  bearing  upon  the  question 
whether,  if  the  paper  was  in  fact  accommoda- 
tion paper,  some  of  the  notes  were  taken  uik- 
der  circumstances  that  charged  the  banks  with 
fraudulent  conduct  In  taking  the  paper.  Tak- 
ing up  first  the  notes  proved  by  the  Broadway 
Bank,  and  omitting  therefrom  three  notes 
which  were  Indorsed  by  George  Blake,  assist- 
ant treasturer,  which  notes  will  be  specially 
considered  hereafter,  the  statemrats  of  the  ex- 
pert accountants  who  have  been  called  by  the 
parties  show  that  from  the  proceeds  of  the 
notes  discounted  by  the  Broadway  Bank  from 
AprU  12, 1893,  to  May  17, 1893,  which  amount- 
ed to  $51,360.06,  the  sum  of  $28,269.21  was 
altlmatdy  used  for  the  pay  roll  of  the  manu- 
factm^ng  company  In  the  following  manner: 
Checks  OB  the  account  were  given  by  the 
manufacturing  company  to  the  order  of  the 
seTlBg-machlne  company  for  the  amount  of 
the  pay  roll,  and  deposited  to  the  credit  of  the 
latter  company  la  other  New  York  banks  than 
the  Broadway  Bank,  and  the  sewing-machine 


company  then  gave  to  tiie  manufactarlng  com- 
pany checks  for  similar  amounts  on  Its  own 
accounts  in  the  Newark  banks,  which  were 
supplied  for  the  purpose  by  checks  on  the 
New  York  banks.  From  four  notes  In  suit 
discounted  by  the  Broadway  Bank  on  May 
24,  1893,  for  $10,244,  it  Is  admitted  tbat  $10,- 
023.25  went  directly  to  the  payment  of  the  pay 
rolls,  and  the  liability  of  the  manufacturing 
company  on  these  Is  not  disputed  by  com- 
plainant Substantially,  ther^ore,  the  pro- 
ceeds of  an  the  notes  discounted  by  the  Broad- 
way Bank  are  shown  to  have  been  ultimately 
applied  to  the  pay  roll  of  the  manufacturing 
company,  except  the  sum  of  about  $20,162.60 
of  the  proceeds  of  discount  of  the  notes  dis- 
counted May  19th  (or  May  ITth).  $19314^ 
of  this  amount  seems  to  have  been  drawn  out 
by  checks  of  the  manufacturing  company  to 
take  up  agents*  notes  of  a  similar  character 
which  had  been  previously  discotmted  by  the 
bank  for  the  sewing-machine  company,  and 
net  appearing  to  be  Indorsed  by  the  mann- 
fiuturlng  company.  Whether  the  chedE  of 
the  manufacturing  company  was  given  direct 
to  the  bank  or  to  the  sewlng*machlne  com- 
pany,  and  by  It  Indorsed  to  the  bank,  does  not 
appear.  Proof  of  this  would  be  of  some  li» 
portance,  because  in  the  latter  case  the  trans- 
action would,  in  view  «f  the  actual  business 
relation  between>tbe  two  companies,  be  less 
liable  to  any  suspicion  of  fraudulent  use  of 
accommodaticn  credit.  If  the  companies  had 
been  conducting  their  business  as  independent 
companies,  this  payment  from  funds  of  the 
manufacturing  company  of  botes  on  which 
It  was  not  liable,  If  made  dh-ectly  to  the 
bank  Itself,  would  seem  on  the  face  of  it  not 
to  constitute  the  bank  a  bona  fide  holder  tor 
value  to  this  extent  But,  In  view  at  the  man- 
ner in  which  the  business  of  the  two  com- 
panies had  been  conducted,  their  Intimate  and 
complicated  relations,  and  their  joint  Interest 
m  the  ultimate  payment  of  the  agentrf  notes, 
pending  the  formal  adjustment  of  accounts 
between  the  two  companies,  a  different  con- 
clusion must  be  reached. 

The  business  of  the  manufacture  and  sale 
of  sewing  machines  was.  In  point  of  fact, 
carried  on  by  the  two  companies  as  one  en- 
tire business.  In  which  both  companies  were 
dependent  for  their  continuance  upon  the 
realisation  of  the  proceeds  of  sale  of  the  fin- 
ished product  finally  paid  over  to  the  scwlng- 
macblne  company.  This  ultimate  source  of 
payment  was  for  years  largely  repreeeuted 
by  the  notes  of  customers  and  agents,  which 
were  required  to  be  discounted  in  ord^ 
that  the  funds  necessary  for  the  contin* 
ued  manufacture  as  well  as  sale  might  be 
provided.  The  companies,  although  nominal- 
ly separating  the  business  into  that  of  manu- 
facturing and  selling,  each  acted  to  a  certain 
extent  as  agent  for  the  other,  and  by  reason 
of  the  course  of  business  pursued  by  both 
during  the  entire  period  the  connectloB  was 
BO  close  and  complicated  tbat  it  was  found 
Impracticable  to  settle  or  adjust  accounts  b»- 
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tween  tliam,  and  the  only  method  of  settle- 
ment ever  adopted  was  that  the  sewing-ma- 
chine company,  after  making  an  agreed  divi- 
dend to  the  small  stock  interest  on  the  manu- 
factuiing  company,  outside  of  its  own  stock, 
took  the  entire  residue  of  the  profits  with- 
out accounting.  The  last  adjustment  of  this 
character  took  place  la  1800  for  the  business 
of  1689  between  the  companies.  No  settle- 
ment or  adjustment  of  any  kind  has  since 
taken  plaoe,  and  the  manufacturing  com- 
pany. fWDding  any  such  settlement,  has  re- 
ceived from  the  sewing-machine  company 
the  notes  in  question,  and  credited  the  latter 
with  them  on  Its  accounts.  As  between  the 
two  companies,  the  sewing-machine  com- 
pany was  entitled  to  these  credits,  and  the 
manufacturing  company  was  entitled  to  and 
did  hold  the  notes  as  Its  business  paper,  and 
not  as  accommodation.  Under  the  circum- 
stances of  this  case,  I  think,  therefore,  that 
the  notes  discounted  by  the  Broadway  Bank 
were  not  In  fact  accommodation  paper,  even 
to  the  extent  to  which  the  proceeds  were 
osed  eventually  to  retire  notes  previously  dis- 
counted by  it  for  the  sewing-machine  com- 
pany. And  my  further  conclusion  Is  that  the 
Broadway  Bank  cannot,  on  the  proofs  in  the 
case,  be  charged  with  having  received  and 
discounted  these  notes,  and  applied  part  of 
the  proceeds  under  such  circumstances  as  to 
show,  within  the  rule  stated  in  Bank  v. 
Young,  41  N.  J.  Eq.  538,  7  Atl.  488,  that  they 
took  the  paper  with  knowledge  of  some  In- 
Ormlty  on  It,  or  with  such  suspicion  with 
rF^rd  to  Its  validity  as  that  its  conduct  In 
taking  it  was  fraudulent 

Of  the  National  Park  Bank  notes  discount- 
ed on  AprU  19, 1893,  for  $9,286.08  the  sum  of 
194236^  was  applied  ultimately  for  the  pay 
roll  In  the  manner  above  Indicated  as  to  the 
Broadway  Bank,  the  sewing-machine  com- 
pany receiving  a  check  deposited  In  another 
liank  for  the  latter  amount,  and  giving'  its 
check  on  the  Newark  banks  to  pay  the  pay 
roll.  For  the  remaining  notes  discounted  on 
May  3,  1893,  and  amounting  to  fl6,479.0S, 
notes  previously  discounted  for  the  sewing- 
machine  company  by  the  Park  Bank  to  the 
amount  of  $16,492.53  were  retired.  These 
were  similar  agents'  notes,  but  had  not  been 
Indorsed  by  the  manufacturing  company.  As 
to  these  latter  payments  to  the  bank  itself 
out  of  these  proceeds  of  discount,  the  same 
conclusion  as  In  relation  to  the  Broadway 
Bank  note  Is  reached,  and  the  evidence  does 
not  CTtitle  me  to  hold  tliat  the  circumstance 
of  discounting  for  this  purpose  shows  any 
fraudulent  conduct  on  Its  part  The  Chem- 
ical Bank  on  Kay  S,  1803,  discounted  five 
notes  for  $10,892.34,  and  of  this  $8,006.30  ul- 
timately went  for  pay  roll  in  the  manner 
above  described,  and  $2,603.61  to  the  credit 
of  the  manufacturing  company  on  the  ac- 
connt  current  On  May  19th,  from  discounts 
amoontlng  to  $23,013.72,  a  check  of  $23,000 
was  deposited  to  the  credit  of  the  sewlng- 
macblne  company  In  the  same  banlc,  from 


which  notes  held  by  the  Chemical  Bank  to 
the  amount  of  $22,988  were  paid.  These 
notes  do  not  seem  to  have  been  indorsed  by 
the  manufacturing  company,  but  In  reference 
to  the  bona  fide  character  of  these  payments 
the  same  conclusion  Is  reached  as  In  rela- 
tion to  the  Broadway  and  Park  Banks. 

As  to  the  proceeds  of  the  discounts  of  the 
notes  now  held  by  the  Garfield  National 
Bank,  the  abstract  or  statement  of  the  ac- 
counts submitted  shows  that  the  notes  now 
held  by  this  bank  were  discounted  in  two 
lots,— one  of  10  notes  on  December  21,  1892, 
for  $28,067.88,  and  another  of  8  notes  on 
January  17,  1803,  for  $25,264.88,— and,  so  far 
as  I  am  able  to  ascertain  from  the  examina- 
tion of  this  statement,  none  of  these  pro- 
ceeds were  paid  to  the  bank  itself,  except  to 
take  up  notes  which  had  been  previously 
discounted  by  the  bank  for  the  manufactur- 
ing company  Itself.  The  proceeds  of  dis- 
count were,  Indeed,  drawn  out  lai^Iy  in  fa- 
vor of  the  sewing-machine  company,  and  de- 
posited by  the  latter  to  its  credit  In  accounts 
with  other  banks,  but  knowledge  of  this  in- 
direct application  of  the  funds  to  the  use  of 
the  sewlDg-machlne  company  is  not  charge- 
able on  the  Garfield  Bank,  which  was  bound 
to  honor  the  checks  of  Its  depositors.  There- 
Is,  therefore,  no  question,  as  I  think,  about 
the  bona  fide  character  of  their  entire  claim. 

The  notes  now  held  by  the  Phcenlx  Bank 
were  all  discounted  on  and  after  February  7, 
1893,  and  none  of  the  proceeds  of  discount 
seem  to  have  been  nsed  for  payments  to  the 
bank  itself,  except  to  retire  notes  previously 
discounted  on  the  credit  of  the  manufacturing 
company.  It  appears,  however,  from  the  evi- 
dence as  to  the  accounts  of  this  bank  that  Its 
discounting  for  the  manufacturihff  conniaiiy 
commenced  on  September  20,  1802,  and  that 
on  December  31,  1893,  the  entire  discounts  to 
that  date  were  $76,521.16,  which  with  checks 
of  the  sewing-machine  company  and  other 
credits  made  the  whole  credit  to  that  time 
$88,121.16.  Out  of  this  payments  were  made 
to  the  bank  itself  of  $30,311,  on  December  S, 
1892,  by  check  of  the  manufacturing  company 
to  the  order  of  the  sewing-machine  company, 
and  by  It  Indorsed  to  the  bank  to  take  up  the 
notes  to  that  amount  discounted  for  the  sew- 
ing-machine company  In  Auglist,  1802.  I^hix 
shows  that  ultimately  the  benefit  of  the  dis- 
count on  the  credit  of  the  manufacturing  com- 
pany was  received  by  the  bank  Itself  to  this 
extent  but  for  the  reasons  above  set  out  In 
reference  to  the  four  other  banks  the  receipt 
from  the  sewing-machine  company  of  the 
check  drawn  to  It  upon  these  funds  arising 
from  previons  notes  cannot  be  considered  as 
preventing  the  bank  from  being  considered  as 
a  bona  fide  bolder  of  the  notes  now  in  suit 
The  above  statement  shows  the  application  of 
the  proceeds  of  the  discount  of  the  special 
notes  now  unpaid,  so  far  as  I  have  been  able 
to  make  tliem  out  from  the  accounts  and  state- 
ments submitted  by  the  expert  accountants  on 
either  side,  and  which  were  prepared  mainly 
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with  the  Tiew  of  showing  the  general  nature 
of  the  application  of  the  proceeds  of  discounts 
during  the  entire  period  of  discount  by  the 
New  York  banks  from  September,  1892,  to  the 
time  of  the  failure.  These  statements  agree 
substantially,  except  with  relation  to  one 
Item,  and  show  that  the  whole  discounts 
amounted  In  this  time  to  $4C2,801.52,  and  that 
deposits  In  addition  were  made  by  the  sew- 
ing-machine company  to  the  credit  of  the  man- 
ufacturing company's  accounts  in  different 
banks  to  the  amount  of  $64,484;  the  total  be- 
ing $042,262.13.  $14,911  of  the  proceeds  of 
the  total  discounts  and  deposits  were  trans- 
ferred to  the  manufacturing  company's  ac- 
counts from  one  of  these  banks  to  the  others, 
reducing  the  total  proceeds  of  discounts  and 
deposits  to  $527,351.13.  Out  of  this  amount 
$184,656.94  was  paid  for  bills  receivable  which 
were  indorsed  by  the  manufacturing  company, 
but  on  which  the  sewing-machine  company 
was  first  liable,  being  ageuts'  and  customur.s' 
notes  of  the  character  above  set  out  The 
sum  of  $5,840.83  was  paid  by  checks  of  the 
manufacturing  company  on  the  Phcenix  and 
Garfield  Banks  for  materials  furnished  direct 
to  the  manufacturing  company.  CJomplaln- 
ants  claim  that,  inasmuch  as  In  the  accounts 
between  the  two  companies  this  amount  was 
credited  to  the  manufacturing  company  and 
charged  to  the  sewing-machine  company,  they 
are  therefore  to  be  treated  as  payments  on  ac- 
count of  the  sewing-machine  company  alone. 
But  on  the  question  of  following  funds  to  the 
manufacturing  company,  and  holding  it  liable 
on  this  account,  the  substantial  question  is 
whether  It  got  the  proceeds;  and,  if  It  did,  lia- 
bility on  this  account  cannot  be  affected  be- 
cause of  its- right  to  charge  the  sewing-ma- 
chine company  with  the  amounts  in  Its  final 
settlement.  It  Is  conceded  that  $10,023.25  was 
directly  applied  to  the  pay  roll,  and  the  onlyre- 
mainlng  item  of  dispute  between  the  expert 
accountants  In  reference  to  the  application  of 
the  proceeds  Is  the  item  of  $80,856.62,  whidb 
the  banks  claim  was  used  for  pay  roU.  These 
pay  rolls  were  paid,  not  directly  by  the  manu- 
facturing company  drawing  Its  own  checks  for 
the  pay  rolls,  but,  as  above  stated,  by  giving 
Its  checks  to  the  sewing-machine  company  for 
the  amounts,  and  receiving  from  It  checks  on 
its  accounts  on  the  Newark  banks  for  sub- 
stantially similar  amounts.  This,  aa  I  take  It, 
was  the  substantial  character  of  these  trans- 
actions, although  the  use  of  the  separate  bank 
accounts  of  the  two  companies  for  their  mu- 
tual convenience  sometimes  involves  other  de- 
posits and  credits  In  arranging  for  this  gen- 
eral method  of  payment.  All  the  above  pay- 
ments. Including  the  $184,000  of  notes  indorsed 
by  the  manufacturing  company,  may,  so  far 
as  the  present  question  with  the  banks  Is  con- 
cerned, be  considered  as  payments  made  on 
account  of  the  manufacturing  company,  and 
of  which  it  received  the  benefit;  for,  although 
the  sewing-machine  company  was,  as  between 
Itself  and  the  banks,  first  liable  on  the  notes 
indorsed  and  discounted  by  the  mannfactuilDg 


company,  these  notes  were  still  obligations  ot 
that  company  to  the  banks  wUch  discounted 
on  Its  credit  The  principal  remaining  pay- 
ments out  of  the  total  proceeds  of  discounts 
as  ultimately  disposed  of,  were  as  follows: 
Notes  of  sewing-machine  company  not  in- 
dorsed by  manufacturing  company,  about 
$140,000;  transfers  to  sewing-machine  com- 
pany's accounts  in  other  banks,  alMot  $175,- 
000;  and  other  accounts  of  the  sewing-ma- 
chine company  amounting  to  about  $12,000. 
Complainants*  contention  is  that  all  of  these 
payments  were  for  the  sole  benefit  of  the  sew- 
ing-machine company,  and  were  the  result  of 
the  use  of  the  manufacturing  company's  cred- 
it purely  for  the  accommodation  of  the  sew- 
ing-machine company.  But  In  view  of  the 
relation  between  these  companies  in  carrying 
on  the  business,  and  the  unsettled  account« 
between  them,  the  simple  fact  that  these  pro- 
I  ceeds  were  used  by  the  sewing-machine  com- 
pany Is  not  sufficient  to  establish  that  the  pay- 
I  meats  were  made  for  the  benefit  of  the  sew- 
j  ing-machine  company  alone,  and  not  for  the 
,  manufacturing  company.  And  even  if,  as  be- 
:  tween  the  comi>anles,  the  payments  could  be 
I  held  as  accommodatio\i  payments,  this  is  not 
Bufflcient  to  Invalidate  the  paper  In  the  hands 
of  the  banks  discounting  and  purchasing  the 
paper.  As  to  these  fraudulent  conduct  in  tak- 
ing the  paper  must  be  shown,  and.  In  view  of 
the  actual  relations  between  these  companies 
now  disclosed  by  the  evidence,  and  shown  by 
their  Own  books  and  discounts,  It  cannot  be 
held  that  the  conduct  of  the  banks  in  their 
discounts  and  purchases  of  this  paper'  was  of 
such  a  fraudulent  character  as  to  Impeach  the 
validity  of  thehr  title. 

The  principles  of  these  conclusions  as  to  the 
notes  Indorsed  by  David  Blake  as  treasurer, 
and  discounted  for  the  account  of  the  mann- 
Cacturlng  company,  and  actually  drawn  oat 
by  It  on  its  checks,  apply  alsp  to  the  notes  of 
the  manufacturing  company  held  by  the  Coo[>- 
erstown  Bank,  and  purchased  by  the  latt» 
bank  in  open  market,  for  full  value,  oa.  May 
2,  1893.  As  to  this  bank,  the  holding  out  of 
David  Blake  as  the  general  agent  was  the 
course  of  dealing  permitted  with  the  New 
Yo.rk  banks  up  to  that  date,  as  well  as  the  pre- 
vious coui-se  of  dealing  In  the  Newark  bontLs; 
and  nothing  has  been  shown  to  cast  any  In- 
firmity on  their  title  to  the  paper,  within  the 
rule  as  laid  down  in  Bank  v.  Young  (1886)  41 
N.  J.  Eq.  531,  538,  7  Atl.  488.  But  these  con- 
clusions do  not  COTCT  the  case  of  the  First  Na- 
tional Bank.  The  notes  amotmtlng  to  $29,714 
held  by  this  bapk,  as  appears  from  the  proofs 
In  the  case  on  this  point  which  are  somewhat 
meager,  were  received  by  the  First  National 
Bank  as  collateral,  and  In  sabstitutlon  for 
other  notes,  to  which  the  manufacturing  com- 
pany were  not  [lartles,  and  which  were  held 
as  collateral  to  a  loan  made  by  the  First  Na- 
tional Bank  to  the  sewing-machine  company, 
and  still  outstanding.  The  loan  was  made 
to  the  Ohio  company  in  1890,  and,  inasmucb 
aa  by  the  agreement  ot  transfer  made  by  the 
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Ohio  Gompany  In  Aprfl,  iB&l,  the  New  3ecBey 
company  assumed  all  the  obligations  of  the 
Ohio  Bewlng-macbliie  ounpiaiiy  as  well  as  of 
the  manufacturing  company,  the  note  was 
purely  the  New  Jersey  sewing-machine  com- 
pany's debt.  The  note  or  Indorsement  ot  the 
mannfocturing  company  as  collateral  to  this 
debt  would*  thwefore,  on  the  face  of  the 
transaction,  seem  to  be  purely  accommodation 
on  Its  part,  and  the.  First  National  Bank  not 
a  bona  flde  bolder  of  the,  accommodatlm  pa- 
per, for  value,  before  matorl^.  If  this  Is  the 
correct  status  of  their  claim  on  these  notes, 
then  tt  would  seem  to  be  questionable  whether 
their  claim  ia  valid,  but,  lnasmu<dL  as  the 
point  was  not  raised  at  the  hearing,  I  will 
hear  further  argument  on  this  point,  If  coun- 
■d  desire. 

Nor  do  the  above  conclusions  apply  to  tiiree 
notes  Induded  In  the  dalm  ut  the  National 
Broadway  Ban^  and  which  were  Indorsed,  not 
bf  David  Bbke  as  treasurer,  but  by  George 
A.  Blake  as  assistant  treasurer,  of  the  maau- 
fsetarlng  eosnpoDj.  These  notes  were  also 
notes  itf  the  agaits  of  the  sewlng-macblne 
company,  payab^  to  the  order  ot  the  sewing- 
machine  compaoy  at  Its  New  York  office,  and, 
after  the  Indorsements  by  the  sewlng-macUne 
company,  woe  fndOTsed  1^  George  Blake  as 
assistant  treasurer  of  the  manufacturing  com- 
pany tor  discount  to  the  credit  that  com- 
pany In  the. National  Broadway  Bank.  They 
wen  of  the  following  amounts  and  dates; 
April  24,  1882,  one  tot  92;786;  one  April  29, 
.1803,  for  93,886;  and  one  May  h  1883.  for 
1:^680.  The  total  of  the  notes  was  $8,802, 
and  on  May  9, 18^  they  were  discounted  to- 
gether as  a  idngle  trantaction,  the  proceeds 
of  discount  O^,llfi.0e)  bting  placed  to  the 
credit  of  the  manufactarlng  company.  The 
balance  to  tbe  credit  of  the  manufacturing 
company  before  this  discount  was  $1,861.06, 
and  oo  the  day  foUowlng— May  10th— the 
mamiftcturing  ecsnpany  gave  a  che<dc  on  this 
accoimt  for  90,3^.87,  wbieb  Is  charged  to  the 
pay  ron  on  their  books,  and  not  charged  to 
the  aewint-machine  compai^  bi  the  btx/ks  of 
elfliw  company.  The  cbeck  was  In  fact  drawn 
to  tb»  ordv  of  A.  Fafas,  cashier  of  the  Union 
Square  Bank,  and  deposited  there  to  the  credit 
of  the  sewlng^madilne  company,  wUch  on  the 
same  day  gave  to  the  manutacturing  company 
diecfcs  on  Its  accounts  in  two  Newark  banks 
ftv  the  same  amount,  and  fnun  these  latter 
cheeks  the  pay  roll  of  the  manufacturing  com- 
pany was  paid.  The  latter  company  there, 
fore  has  received  the  proceeds  of  these  three 
notes  BO  dlsconnted,  and  must,  for  this  reason, 
be  held  liaUe,  even  if  the  Intorsement  be  unr 
anthoriaed;  amd  the  IlaUUty  of  the  company 
tat  fbeae  notes  is  put  npw  this  ground  alone. 

The  appeals  from  the  allowance  of  the  cliUms 
by  the  recdver  sre  thonfore  dismissed,  except 
the  appeal  flrom  the  dalm  of  the  First  Na- 
tional Bank,  which  will  be  reserved  for  fni> 
tber  argument  If  counsd  de^re. 

In  the  equity  case  I  will  at  the  presoit  time 
state  the  conclusions  reatdied,  leaving  a  fur- 


ther statement  and  oplidon  to  be  filed  here- 
after, If  desired: 

First  The  bonds  held  complainants  are 
still  secured  by  the  trust  deed  of  AjkII,  1881, 
conveying  the  1,960  shares  of  Ihe  Domestic, 
Manufacturing  Company  stock,  and  have  not 
lost  the  security  of  tliis  deed  by  reason  of  the 
agreements  ot  July  7,  1890,  and  July  9,  1S90, 
and  the  action  of  thdr  trustees  thereunder. 

Second.  The  conveyance  by  the  Ohio  com- 
pany to  the  New  Jersey  company,  In  April, 
1891,  of  the  assets  of  the  former  company, 
must  be  held  valid  as  against  the  complain- 
ants and  their  trustee,  George  Ohapin,  under 
whom  they  Claim. 

TUrd.  The  complainants,  as  bondholders, 
are  credlton  oC  the  New  Jersey  company,  but 
they  have  no  eqniteble  lien  which  can  now  be 
oiforced  against  the  assets  of  the  New  Jeney 
company  In  reference  to  Ite  other  credltcHs  ex* 
cept  as  to  the  lien  m  the  Domestic  Manufact- 
uring stock  under  tbs  trust  deed  of  1881. 

Fourth.  The  bill  of  Uie  receiver  for  spedflc 
performance  of  the  agre^«it  of  July  9, 1890, 
by  conveyance  df  the  stock  to  hira,  must  be 
dtemlssed. 

(«  Tt.  fiST) 

AM9DEN  V.  ATWOOD. 
Supreme  Court  of  Vermont.  Windsor.  Ang.  S, 

1887.) 

I.AITDLOBD  AMD  TbNANT— EHTATB  FROM  TSAR  TO 
YbAR— HOLDIMO  OVBE— BkBACH  OrCoNTRAOr— 

Nbobsutt  roa  Tsvdbb— Fabol  Bvidbxob— 
DAMAOEa—TBiAL  —  I»9TBUOTioii8— Conduct  or 

COCXSBU 

1.  A  landlord  who  allowed  a  tenant  for  years 
liy  lease  to  hold  over  for  a  year  and  one  month, 
and  accroted  monthly  payments  of  rent  tor  the 
time,  Bumdently  recogmzed  the  tenant  as  such; 
and  the  latter  thereafter  held  as  a  tenant  from 
year  to  year,  although  he  bad  psid  only  eleven 
months'  rent  after  the  expiration  of  the  lease. 

2.  The  holdlos  for  the  second  year  after  the  ex- 
piration of  the  Tease  having  been  commenced^  the 
landlonl  could  not  make  such  holding  conditional 
upon  the  performance  hy  tenant  of  new  duties 
not  reqaired  in  the  expired  lease. 

3.  Plaintiff  notified  nis  teuant,  whose  logs  he 
had  contracted  to  saw  at  a  stipolated  price,  that 
he  must  vacate  the  premises  unless  be  paid  mane 
rent  and  paid  more  for  tlie  sawing  of  the  lorn, 
and  also  discharged  employes  obnoxioas  to  plain- 
tiff. The  communication  ended  with  a  stat^oient 
that  plaintiff  was  ready  to  saw  tlie  tenant's  logs 
at  oDce.  Hdd,  that  the  offer  to  saw  the  logs 
was  couditioned  upon  the  payment  both  of  the 
incrcQsed  price  therefor  and  the  increased  price 
of  rent,  as  well  aa  upon  tiie  ^scbarge  as  re- 
quested. 

4.  When  a  request  for  instructions  is  partly 
soand  and  partqr  unsound,  It  Is  pnq^e^r  k* 
jected. 

6.  On  a  questioa  of  the  recognition  by  a  land- 
lord of  bis  tenant  as  such  after  the  expiration  of 
the  written  lease,  parol  evidence  Is  admissible 
showing  that  tlie  bnnnesa  relations  between  land- 
lord and  tenant  were  the  same  after  the  ex- 
piration as  before. 

8.  In  an  action  for  breach  of  contract  for  re- 
fusal to  saw  certain  logs  at  the  stipulated  price, 
the  loss  to  the  owner  prising  from  having  the  logs 
left  upon  tiis  hands,  and  being  obliged  to  sell 
them  for  what  he  could  get,  is  a  proper  element 
of  damages. 

7.  If  a  landlord  orders  a  tenant' to  vacate  prem* 
ises  t>^re  lus  term  has  expired,  and  the  tenant 
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does  BO,  the  laodlord  li  liable  In  damages  for 
the  value  of  the  uoezpired  portion  of  the  term. 

8.  When  plaintiff  has  been  a  witness  in  his  own 
behalf,  the  opposing  oouusel,  in  his  argument  to 
the  jury,  may  examine  and  criticise  plaintiff's 
conduct  towards  defendant  in  the  transactions  at 
issue,  as  bearing  upon  plaintilTi  credibility. 

Exceptions  from  Windsor  connty  court;  Ty- 
ler, Judge. 

General  assompalt  Rollln  Amsden  against 
John  P.  Atwood.  Plea,  the  general  issue,  and 
declaration  in  offset  There  was  a  verdict  for 
plaintiff  for  the  amount  claimed  under  the  spec- 
ifications, and  three  special  verdicts  touching 
the  amount  of  defendant's  damages  in  offset, 
and  a  judgment  for  defendant  tm  the  balance. 
Plaintiff  excited.  Affirmed. 

The  plaintiff's  notice  to  the  defendant,  dated 
December  26, 1862,  dosed  as  follows:  "And  I 
fnrtber  notify  yon  Qiat  I  am  ready  to  saw  your 
logs  for  chair  stodt,  commencing  this  mcvnlng." 
The  Jtuy  were  Instrncted  to  find  and  state  the 
wnoont  at  damages  snstaiaed  by  the  defendant 
In  the  losH  of  the  remainder  of  the  term,  and 
returned  a  Tifdlct  of  9200.87«as  the  value  of 
the  remaJndo:  of  the  tevm,  and  the  court  allow- 
ed the  defendant  tliat  sum  in  the  Judgment 
The  Jury  were  instructed  to  consider.  In  flndhig 
tUs  vNdlct  "what  profit  and  advantages  would 
have  been  to  the  defendant  If  be  could  have  bad 
Ids  rights  under  the  lease  In  respect  of  having 
his  logs  sawed,  the  quantity  of  logs  on  band, 
the  amount  of  dialr  8toc±  which  could  have 
been  manufactured  thorefrom,  and  the  profit  at 
which  be  could  have  done  It"  In  respect  to  the 
logs  themselves,  they  were  tautmcted  to  ex- 
dude  any  profit  the  defendant  might  have  made 
on  theen,  but  to  find  how  much  loss  be  suffered 
by  having  them  left  on  his  hands,  and  being 
obliged  to  dispose  of  Htiem  ottiwwlse.  On  the 
aubject  of  the  defendant's  duty  to  make  hia 
dsmages  as  small  as  posslUe  by  diligence  on  his 
own  part,  the  court  charged  as  stated  In  the 
ophilon.  The  defendant's  damages  on  account 
of  the  logs  were  assessed  at  f  125,  and  that  sum 
was  allowed  the  defendant  In  the  Jndgmait 

Qllbert  A.  Davis,  for  plaintiff.  J.  a  Einrlght 
and  J.  J.  Wilson,  for  defendant 

THO&CPSON,  J.  After  the  eviration  of  the 
indenture,  reported  In  Amsden  v.  Atwood,  67 
Vt  2U2.  31  AtL  448,  the  ptalntlfl,  without  objec- 
ticm,  allowed  the  defendant  to  hold  over  from 
the  date  of  exphration,  to  wit  November  1, 
181>1,  to  November  1, 1892,  and  from  thence  to 
Dec-ember  20th  of  that  year,  when  be  gave  him 
written  notice  that  he  regarded  him  as  a  tenant 
by  sufferance;  that  the  rent  would  be  Increased 
to  $(100  after  January  1, 18^;  that  the  charge 
for  sawing  logs  would  be  Increased;  and  that, 
as  a  condition  ot  defendant's  continuing  as  his 
tenant,  he  should  not  employ  men  who  were 
personally  offensive  to  the  plaintiff.  On  this 
state  at  facts,  this  court  held  that  the  defend- 
ant's holding  over  -was  such  tliat  at  the  time  of 
the  notice  of  December  26, 1892,  he  bad  become 
n  tenant  frwn  year  to  year.  Amsden  v.  At- 
wood, 67  Vt  2S»,  81  Atl.  448;  Id^  68  Tt  S3S!, 


35  AD.  SU.  The  plalntUf  now  claims  that  the 
facts  on  which  that  holding  was  bssed  are  dif- 
ferent from  fliose  established  In  tbe  lost  trial  in 
the  county  court  In  ^t  it  now  q»peafs  that 
the  defendant  lutd  paid  the  rent  only  to  October 
1,  1892,  and  that  his  failure  to  pay  rent  for  a 
full  year  frcun  November  1, 1891,  prevented  bis 
tenancy  from  tlpenbig  into  a  tenancy  from 
year  to  year.  The  platntUt  roidered  to  the  de- 
fendant monthly  statements  of  the  sum  due  for 
rent  and  power  from  November  1,  isai,  to 
October  1, 1802;  and  the  bins  so  rendered  were 
paid  the  plaintiff  by  the  defendant  from  time  to 
time,  and  all  before  November  1«  1892.  By 
thus  demanding  and  receiving  rent  the  plaintiff 
elected  to  treat  the  defendant  as  a  tenant  hold- 
ing over  under  the  terms  of  the  written  lease 
which  had  expired,  instead  of  treating  him  as  a 
trespasser.  In  the  notice  of  December  26, 1892, 
the  plaintiff  recognized  the  fact  that  the  def^d- 
ant  to  that  time,  had  held  as  a  tenant  It  Is 
not  the  payment  of  rent  for  a  year,  or  any  other 
definite  time,  that  converts  a  holding  ow  from 
a  tenancy  at  will  into  a  tenancy  from  year  to 
year,  but  the  recognition  by  the  landlord  of  a 
subsisting  tenancy,  by  the  acceptance  <rf  rent, 
or  by  some  other  act  at  recognition  at  the  rela- 
tion of  landlord  and  tenant.  This  is  dearly 
shown  by  the  authorities  cited  and  reviewed  In 
Amsden  v.-  Atwood.  67  Vt  289,  31  AtL  448. 
Heace  there  is  nothing  shown  by  the  record  to 
change  the  I^cal  effect  of  the  facts  Involved 
when  the  case  was  here  before.  The  county 
court  therefore  correctly  held  that  the  defeml- 
ant  was  a  tenant  from  year  to  year,  and  rightly 
denied  the  plalntlffB  requests  framed  in  view  <Mf 
the  contrition  he  now  makes.  Amsden  t.  At- 
wood. 68  Vt  332,  36  Aa  311. 

2,  The  plaintiff  had  no  legal  right  to  require 
the  defendant  to  dlsdiarge  La  Cross  from  his 
employment  as  a  condition  precedent  to  plain- 
tiff's sawing  defoidant's  logs,  nor  had  he  any 
right  to  Impose  any  terms  in  respect  to  his 
employment  of  help  as  a  condition  to  Iiis  fu- 
ture occupancy  of  the  premises,  so  long  as  he 
was  legally  in  possession  as  a  tenant  from  year 
to  year.  No  rights  hi  this  respect  were  re- 
served to  the  plaintiff  in  the  written  lease,  nor 
by  the  Implied  terms  of  the  tenancy  from  year 
to  year.  Hence  the  charge  of  the  court  on 
this  branch  of  the  case  was  correct 

S.  Flatntifrs  offer  to  saw  defendant's  logs  In 
the  manner  he  bad  previously  done,  made  in 
his  notice  of  Decembe-  26,  1892,  Is  to  be  con- 
strued as  conditioned  upon  the  payment  of 
an  Increased  price  therefor,  the  payment  of 
more  rent  and  the  nonemplo^ment  of  persona 
offensive  or  uncivil  to  the  plaintiff,  by  the  de- 
fendant The  county  court  so  construed  it. 
Hence  plaintlfTs  exd^tlon  to  tlUs  ruling  cannot 
avail  him. 

4.  The  plaintiff  requested  the  court  to  In- 
struct the  jury  that  "It  was  not  optional  with 
the  defendant  to  take  down  his  machinery  and 
vacate  December  27, 1892,  as  he  did,  and  claim 
his  future  damages. for  all  his  loss  of  profits 
and  value  of  the  lease  for  the  unexpired  term, 
and  the  depredation  in  the  value  of  machinery. 
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or  eltber  of  said  dements  of  danuige;  bnt  ft 
was  his  duty  to  have  remained  In  possession, 
brought  along  his  logs,  and  had  them  sawed, 
and  tendered  the  price  of  sixty  cents  per  hour, 
and  rent  at  $36.48  a  month,  or  (100.44  quarter- 
ly, as  stipulated  la  the  contract  of  April, 
and,  if  not  accepted,  let  the  court  settle 
the  amount  legally  due."  This  request  applied 
to  the  defendant's  declaration  in  offset,  declar- 
ing for  damages  against  the  plalntlflf  growing 
out  of  Ills  breach  of  the  contract.  The  excep- 
tions do  not  disclose  what  the  charge  in  full 
to  the  Jury  was  on  the  subject  of  this  request; 
but,  assuming  that  the  instruction  as  requested 
was  refused,  there  Is  no  error,  unless  the  plaln- 
tier  was  entitled  to  haTe  the  entire  request 
con^.pUed  with.  The  facts  now  disclosed  In 
respect  to  this  phase  of  the  case  do  not  differ 
In  lej^al  quality  from  what  they  were  when 
the  cAite  was  here  as  reported  In  Amsden  t. 
Atwood.  CS  Vt.  332,  35  AU.  311.  It  was  then 
lielrl  the  defendant  was  not  bound  to  bring  and 
tender  the  logs  at  plaintifTs  saw  after  he  had 
Imposed  a  condition  as  to  his  sawing  them 
which  he  had  no  right  to  make,  and  that  tlie 
refusal  of  the  plaintiff  to  saw  the  logs  except 
on  such  condition  was  a  breach  of  his  contract 
with  the  defendant,  which  excused  him  from 
tendering  the  logs  to  the  plaintiff  to  be  sawed 
as  a  condition  precedent  to  his  right  of  re- 
covery  for  such  breach.  The  defendant,  under 
the  drcumstances  of  the  case,  was  not  bound 
to  tender  either  the  logs  to  be  sawed,  or  the 
price  for  sawing  them.  In  order  to  enable  him  to 
recover  for  the  plahitiff's  breach  of  the  con- 
tract Hence  tUs  part  of  the  request  was  un- 
sound, and  it  was  not  error  to  refuse  It  There 
no  occasion  to  consider  the  other  matters 
embraced  in  it  Vaughan  t.  Porter,  16  Vt 
266;  Rea  t.  Harrington..  68  Vt  181.  2  Aa 
475. 

5w  As  bearing  upon  the  question  whether  the 
plaintiff  recognized  and  treated  the  defendant 
as  his  -toiant.  Instead  of  a  trespasser,  after 
XoTember  1,  1891.  It  was  admissible  to  show 
by  parol  the  course  of  business  between  them, 
tending  to  show  that  their  rdatlons '  to  each 
other  as  landlord  and  tenant  were  the  same 
after  that  date  as  before  It  Of  this  character 
was  the  parol  erld^ice  admitted  to  which  the 
plalntltC  excepted,  ao  tar  as  pointed  out  by  hla 
brief. 

6.  The  defendant  has  recorered  only  for  the 
Talue  of  the  lease  for  the  remalntler  of  the 
term,  and  special  damages  In  respect  to  38 
cords  of  logs  that  were  in  the  yard  as  stock 
at  the  time  of  the  breach  of  the  contract  by 
plaintiff,  as  Is  shown  by  the  special  verdict. 
The  charge  properly  Instructed  flie  Jury  In  re- 
spect to  the  care  and  diligence  the  defendant 
was  bound  to  exercise  to  prevent  loss  and  dam- 
age to  himself  by  reason  of  idalntlCr*8  breach 
of  the  contract  In  respect  to  the  logs,  it  ex- 
cluded the  element  of  profit  ttiat  might  hare 
been  realized  from  manufacturing  them  Into 
rhalr  stock,  end  limited  damages  therem  to 
that  arising  from  their  being  left  on  his  hands 
as  stock,  and  hla|  twing  obliged  to  dispose  of 


them  as  best  he  could.  This  was  a  proper  ele- 
ment of  damages;  so  was  the  value  of  the 
remainder  of  the  term;  and  both  were  prop- 
erly submitted  to  the  Jury.  12  Am.  &  Eng. 
Enc.  r^aw,  697;  Eten  v.  Luyster,  60  N.  T. 
252;  Chapman  v.  Klrby,  49  IlL  211.  nie:-« 
Is  no  occasion  to  consider  whether  the  charge 
to  the  Jury  was  erroneous  in  respect  to  thi* 
other  grounds  of  damage  claimed  by  the  de- 
fendant, as  the  special  verdict  cures  such  er- 
ror, if  there  was  any. 

7.  The  remarks  of  counsel  for  the  defend- 
ant In  bis  argument  to  the  Jury  to  which  the 
plaintiff  excepted  were  not  of  such  a  chariLC- 
ter  as  to  be  the  subject  of  exception.  They 
were  confined  strictly  to  the  evidence  In  the 
case.  He  had  a  right  to  examine  and  criticise 
the  conduct  of  the  plaintiff  Involved  In  his  rela- 
tions with  the  defendant  In  the  transactions  in 
issue,  as  bearing  upon  his  credibility  as  a  wit- 
ness, he  having  been  introduced  as  a  witness  in 
his  own  behalf.  Judgment  affirmed. 


(n  Tt.  BK) 

PIKE  T.  PIKE. 
(Sopreme  Ooml  of  Vermout.  Benulngton.  July 
IT.  1897.) 

StATCTB    of   FbaUDB  —  WaIVBR  —  COXTRAOTS  — 

Mbkobr— Sprcific  Pbrforhaitcb— Dbobbb. 

1.  The  defense  of  the  statute  of  frauds,  to  be 
effective  against  an  oml  contract  must  be  tuged 
when  WKii  contract  is  attempted  to  be  proved 

2.  A  parol  contract  was  entered  into'  betwem 
a  father  and  his  son,  In  1869,  whereby,  hi  oon- 
sidemtion  of  the  son's  remaining  at  home  and 
assisting  in  the  management  of  the  farm,  tte 
land  and  personalty  of  the  father  were  to  become 
the  soo'b  property  on  the  decease  of  his  father 
and  mother.  In  1888,  the  mother  having  died, 
and  the  father  contemplating  a  second  nuuriege, 
the  son  aaked  for  a  written  agreonent  to  effecta- 
ate  the  contract  of  1860,  whereupon  the  father 
transferred  to  the  son  an  uniUvided  half  of  the 
realty  and  personalty,  bnt  refused  to  secure  to 
him  the  titie  to  the  other  half  upon  his  own  de- 
cease, as  was  necessary  to  compietely  effectuate 
the  contract  of  1869.  BOd,  that  the  contract  of 
1869  was  not  completdy  merged  in  the  contract 
of  1889, .  and  that  the  son  was  entitied,  upon  his 
father's  decease,  to  the  other  half  of  the  prop- 
erty, bat  that  In  the  meantime!  it  might  he  drawn 
upon  as  necessary  for  the  support  of  the  father 
and  his  contemplated  wife,  ana  hence  no  decree 
of  the  titie  would  he  made  to  the  am  until  the 
death  of  the  fatter. 

Appeal  In  chancery,  Bemdngton  comity; 
Thompson,  Ghane^Uor. 

BlU  In  chancery  by  Bdgar  B.  Pike  flgamst 
Bamu^  Pike  for  spedflc  pcfftmnaiuK.  Heard 
upon  blU,  answer,  and  master's  rqwrt.  From 
a  decree  for  orator,  defendant  appeals.  He- 
versed  in  part 

The  mastM-  re[>orted  In  substance  as  follows: 
Hie  orator  is  a  son  and  only  child  of  the  de- 
fendant, and  became  of  age  August  2&,  186». 
In  November  of  the  same  year  he  went  out  to 
work  for  a  month.  At  that  time  his  father 
owned  and  lived  npon  the  farm  described  In 
the  petition,  then  worth  about  ¥4.000;  and 
the  orator's  sister.  Alma,  was  living  at  home, 
being  in  poor  health  and  tmlikely  to  live  many 
years,   ^hile  the  orator  was  thus  out  at 
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work  the  defendant  asked  him  to  come  home 
and  help  carry  on  the  farm;  telling  him  that, 
if  he  would  do  so,  when  the  defendant  and  his 
wife,  the  orator's  mother,  were  tlirough  with 
ihe  property,  everything  should  be  his,  but 
that  Alma  must  be  cared  for  while  she  lived. 
The  defendant  then  owned  the  farm,  well 
Ytocked  and  supplied  with  tools,  and  free  of 
wcumbrance,  bat  owed  about  |oOO  for  a 
piece  of  land  recently '  purchased.  The  ora- 
tor, relying  upon  the  defendant's  statement, 
^&xt  home,  and  for  nearly  20  years  thereafter 
worked  faithfully  and  diligently  Id  carrying 
on  the  farm,  and  his  labor  was  worth  ^25  a 
month.  The  defendant  also  worked  faithful- 
ly. The  orator  was  married  In  1873,  and  has 
two  childroi,— one  bom  in  18^0,  and  one  in 
1SS4,— and  his  family  have  been  supported  out 
of  the  proceeds  of  the  farm.  In  1873  the  ora- 
tor and  the  defendant  built  a  new  house  upon 
the  farm  from  their  joint  funds.  Alma  died 
in  1879,  and  the  orator's  mother  hi  1883.  Un- 
til the  spring  of  1886  the  defendant  made  all 
contracts  and  received  all  moneys,  and  had  the 
general  management  of  affairs;  the  orator  re- 
ceiving from  him  whatever  he  had,  and  ac- 
cumulating nothing  of  bis  own.  No  writings 
had  been  made,  or  agreed  to  be  made,  until 
March,  1889,  when  the  orator,  ascertaining 
that  the  defendant  was  about  to  marry  again, 
suggested  to  the  defendant  that  writings 
should  be  executed.  It  was  then  agreed  that 
the  defendant  should  deed  to  the  orator  an  un- 
divided half  of  the  farm,  and  give  a  bill  of  sale 
of  an  undivided  half  of  the  personal  property, 
not  including  debts  due,  money  on  band  or  In 
the  savings  bank,  and  lease  to  the  orator  the 
defendant's  half  of  the  farm,  to  be  carried  on 
"upon  the  halves"  so  long  as  be  should  do  so 
In  a  hnsbandlike  manner.  The  evidence  was 
conflicting  as  to  whether  the  defendant  agreed 
to  bind  himself  by  writing  that  the  orator 
should  own  the  defendant's  half  of  the  farm 
at  his  decease.  The  defendant  objected  to 
executing  such  a  paper,  saying  that  the  ora- 
tor, 88  hla  only  child,  would  Inherit  It  without 
a  wriung.  This  agreement  la  not  found  estah- 
llshed.  The  deed  of  an  undivided  half  of 
the  farm  and  the  bill  of  sale  ot  an  undivid- 
ed half  the  personal  pnq;»erty  w&ee  duly 
executed  March  18,  1889;  but  the  execution 
of  the  lease  was  postponed  to  another  day,  by 
reason  of  the  lateness  of  the  hour,  and  there- 
after the  d^endant  declined  to  execute  it,  and 
no  other  papers  were  made.  The  present  val- 
ue of  the  farm  Is  about  $3,000.  The  defend- 
ant was  married  to  bis  present  wife  April  27, 
1889.  On  March  18.  1889.  the  orator  and  de- 
fendant owed  nothing  to  outside  parties,  and 
the  defendant  had  in  cash  on  hand,  debts  due, 
and  d^Kislt  In  the  savings  bank,  about  $700. 
When  this  petition  was  brought,  both  families 
occupied  the  homeetead,  but  the  defendant 
soon  afterwards  moved  away.  From  the 
spring  of  1888  to  the  spring  of  1891  the  par- 
ties carried  on  the  farm  as  tenants  in  common, 
each  taking  one-half  of  the  products.  In  the 
aptUig  of  1881  the  defendant  leased  hla  half 


of  the  farm  to  the  orator  **upon  the  halves," 
and  that  arrangement  has  been  continued  ever 
since.  The  defendant  is  79  years  of  age.  and 
somewhat  broken  in  health.  The  house  Is 
fairly  well  arranged  for  two  families,  but  the 
farm  cannot  be  divided  without  disproportion- 
ate decrease  in  value.  The  chancellor  decreed 
specific  performance  of  the  agreement  to  lease, 
and.  further,  that  at  the  decease  of  the  de- 
fendant the  latter's  title  to  his  undivided  half 
of  the  farm  should  vest  In  the  orator,  hla  heirs 
and  assigns.  The  latter  portion  of  the  order 
is  refered  to  In  the  opinion  as  "paragnvh  &** 

Batcbdder  &  Barber*  tor  appelant   Jod  O. 

Baker,  for  appellee. 

BOSS,  C.  J.  The  answer  of  the  defendant 
has  not  been  furnished.  We  are  therefore  not 
Informed  whether  It  sets  up  and  rdtes  upon 
the  statute  of  frauds  as  a  defense.  If  It  does, 
the  defendant  has  waived  It  by  allowing  the 
contract  of  1869  and  the  unexecuted  part  of 
the  contract  of  1888  to  be  proven  by  parol 
testimony  without  exception.  As  applicable 
to  these  contracts,  that  statute  does  not  ren- 
der them  void  or  unenforceable  if  allowed  to 
be  proven  by  testimony  not  In  writing  signed 
by  the  party  to  be  charged.  Montgomery  v. 
Edwards.  46  Vt.  151;  Strong  v.  Dodds,  47 
Vt  354;  BatteU  v.  Matot.  58  Vt  271,  6  AU. 
479;  Scofleld  v.  Stoddard,  58  Vt.  290,  6  Atl. 
314.  The  solicitor  for  the  defendant  does  not 
Insist  upon  the  statute  as  a  defense.  The 
orator  Is  therefore  entitled  to  have  the  con- 
tract of  1889  specifically  enforced.  This  af- 
firms the  decree  In  regard  to  the  lease  ot  the 
half  of  the  farm  to  which  the  defendant  re- 
tained the  tlUe. 

The  solicitor  for  the  defendant  contraids  that 
the  contract  of  1889  merged  the  contract  of 
18G9.  There  Is  no  contention  that  it  did  not 
so  far  ap  It  went  The  orator  contends  that 
It  did  not  embrace  all  that  was  contained  in 
the  contract  of  1869.  By  the  latt^  contract 
the  defendant  agreed  that  if  the  orator  would 
come  home  and  help  carry  on  the  farm,  the 
orator  should  have  all  the  property  when  the 
defendant  and  his  wife  were  through  with  It 
except  that  his  sister.  Alma,  wbo  was  In  potH* 
health,  and  not  expected  to  live  long,  must 
be  cared  for  while  she  lived.  The  orator  en- 
tered upon  the  performance  of  this  contract, 
and  fulfilled  his  part  of  It  for  nearly  20  years. 
In  the  meantime  the  sister  and  his  mother, 
the  defendant's  wife,  had  deceased.  The 
property  bad  been  added  to.  The  defendant 
had  become  advanced  In  years,  and  was 
about  to  marry.  The  orator  was  the  defend- 
ant's only  child  and  heir,  and  would,  as  heir, 
take  all  the  property,  if  the  defendant  did 
not  marry  again,  and  die  without  makli^  a 
will.  Up  to  this  time  the  defendant  had 
controlled  all  of  the  property,  and  made  the 
contracts  in  regard  to  It.  Theire  had  never 
been  any  agreement  in  regard  to  making  writ- 
ings of  any  kind.  Nevertheless,  the  under- 
standing and  agreement  of  1869  necessarily 
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iDToIved  that  tho  defendant,  hia  wife  and 
daughter,  should  be  supported  out  of  the 
property  and  their  Joint  earnings,  and  that 
the  defendant,  beyond  using  what  was  fairly 
needed  for  his  support  and  that  of  his  wife 
and  daughter,  would  do  no  act  which  would 
prevent  the  residue  of  the  property  from  com- 
ing to  the  orator  at  his  decease,  and  would  do 
CTerythlng  necessary  to  have  that  residue 
vest  in  the  orator.  During  this  time  the 
bouse  on  the  farm  had  been  rebuilt,  and 
the  orator,  with  his  family,  occupied  one  part, 
and  the  defendant  another  part,  of  it  The 
cootemplated  marriage  of  the  defendant  was 
an  act  which  might  defeat  the  property  which 
would  remain  at  the  decease  of  the  defendant, 
or  some  portion  of  it,  from  coming  to  the 
orator  by  heirship.  If  the  defendant's  wife 
should  survive  him,  she  would,  under  the 
law,  take  more  or  less  of  the  property.  The 
orator,  fearing  this,  solicited  the  defendant 
to  execute  such  writings  as  would  effectuate 
their  contract  of  1860.  Their  negotiations  re- 
sulted In  the  defendant's  glvtng  the  orator  a 
deed  of  an  undivided  half  of  the  farm,  and 
a  hill  of  sale  of  an  undivided  half  of  the  per- 
sonal property,  excepting  debts  due,  cash  on 
hand,  or  money  in  the  savings  bank,  and 
agreeing  to  execute  a  lease  of  the  other  half 
of  the  farm  and  personal  property,  to  be  car- 
ried <m  by  the  orator  "upon  the  halves"  so 
long  as  he  should  carry  It  on  In  a  good,  hus- 
bandUke  manner.  There  was  not  time  that 
day  to  have  the  lease  drawn  and  executed. 
Subsequently  the  defendant  declined  to  exe- 
cute it.  The  decretal  order  compels  the  exe- 
cution ot  the  lease.  As  we  understand  the 
findings  of  the  master,  the  defendant  was  to 
have,  as  his  own,  the  debts  due,  cash  on 
band  and  In  the  savings  bank,  amounting  to 
1700,  and  was  also  to  have  one-fourth  of 
crops  and  income  of  farm  and  personal  prop- 
erty conveyed  and  leased,  as  his  own,  freed 
from  the  provisions  of  the  contract  of  1868, 
except  this  proper^  was  to  be  used  for  the 
support  of  himself  and  contemplated  wife. 
The  orator  urged  the  defendant  to  give  bim 
a  deed  of  the  leased  half  of  the  farm,  and 
a  bin  of  sale  of  the  leased  half  of  the  per- 
sona! pn^rty,  to  take  effect  at  the  decease 
ot  the  defendant,  or  some  writing  which 
would  accomplish  that  purpose.  The  defend- 
ant said  such  a  writing  was  needless,  be- 
cause the  orator  was  bis  only  child,  and 
this  property  would  all  be  the  orator's  at  his 
decease,  without  any  writing.  No  agreement 
was  reached  In  regard  to  this  property.  It 
Is  manifest  that  the  parties  did  not  take  the 
property  agreed  to  be  leased  out  of  the  op- 
eration of  the  parol  contract  of  1869,  for 
they  came  to  no  agreement  In  regard  to  It 
The  decretal  order  adjudges  that  the  orator 
Is  entitled  to  It  at  the  decease  of  the  defend- 
ant, and  that  che  title  thereto  shall  then  vest 
fn  the  orator,  bis  faeirs  and  assigns.  We 
think  this  order  too  broad.  It  Impliedly,  at 
least,  prohibits  the  defendant  from  raising 
money  on  It  tor  his  own  support,  If  it  should 


be  needed  for  that  purpose.  The  convey- 
ances and  the  lease.  If  the  orator  shall  carry 
on  the  leased  property  In  a  good,  husbandUke 
manner,  release  the  orator  from  doing  more 
to  help  the  defendant  manage  and  carry  on 
the  property.  But  If  the  orator  should  fail 
to  carry  on  the  leased  property  In  a  husband- 
like  manner,  then  the  lease  becomes  void,  and 
under  the  contract  of  1869  the  orator  would 
be  under  an  obligation  to  help  the  defendant 
carry  on  and  manage  It  If  the  (wator  ful- 
fills the  conditions  of  the  lease,  or,  falling 
that,  fulfills  the  contract  of  1869  In  regard  to 
helping  the  defendant  In  carrying  on  and 
managing  the  property  covered  by  the  lease, 
he  win,  unless  the  defendant  shall  need  to 
use  some  of  it  for  his  proper  support  accord- 
ing to  his  condition  and  rank  in  life,  be  en- 
titled to  the  property  covered  by  the  lease. 
At  the  present  time  this  portion  of  the  prop- 
erty Is  hedged  about  with  so  many  contln- 
gencles  that  It  Is  not  ripe  for  a  decree.  But 
the  court  of  chancei:^^,  having  properly  taken 
the  case  In  hand  tor  compelling  specific  per- 
formance of  the  agreement  in  regard  to  the 
lease,  considering  the  age  of  the  defendant, 
and  the  fact  that  he  has  married  and  his  wife 
may  outlive  him,  will  hold  the  case  to  give 
such  relief  In  regard  to  the  property  leased  as 
the  orator  may  be  equitably  entitled  to,  un- 
der the  contract  of  18G9  modified  by  the  con- 
tract ot  1889,  at  the  decease  of  the  ddlend- 
ant  By  the  two  contracts  It  was  contem- 
plated that  the  defendant  might  occupy  the 
part  of  the  house  he  Was  occupying  when 
the  agreement  of  188B,  was  made.  As  that 
agreement  omtemplated  his  mairlage,  he 
should  be  allowed,  with  the  $700  surrendered 
to  falm,  one-fourth  of  the  crops  of  the  farm, 
and  Income  of  the  personal  property,  reason- 
ably to  support  himseirand  wife  during  his 
life,  even  If  he  should  have  to  raise  some 
of  the  means  out  of  the  property  leased.  If 
his  wife  should  first  decease,  he  might  need 
the  personal  care  ot  the  orator.  Sudi  care 
was  ccmtemplated  1^  flie  agreement  of  1869, 
and  not  r^nqulshed  by  the  contract  of  188D. 
The  decree  of  the  court  ot  chancery  Is  re* 
Tersed  as  to  the  paragraph  numbered  8,  anA 
con&raied  as  to  other  portions.  The  canae 
Is  remanded,  with  a  mandate  to  hold  tiie 
case,  In  regard  to  the  property  embraced  In 
paragraph  3,  In  accordance  with  fbe  views 
herein  eicpreesed,  and  at  the  decease  of  the 
defendant  to  eater  sudi  a  decree  In  regard 
to  the  property  eminraced  In  this  paragr^h 
as  equity  may  require. 


(6»  vt,  fiSU 
JOHNSON  T.  BOSTON' &  M.  B.  00. 
(Supreme  Court  of  Vermont  Orange.   Aug.  B, 
1887.) 

R&ii<r6aihi— Hail  CoxTRACTS—GovsTRircTioir— bi- 

PLIED  PkOMISBS. 

1.  A  railroad  company,  the  mall  route  of  which 
does  not  run  within  half  a  mile  of  another  rail- 
road mail  route.  Is  not  obliged  to  hansfer  mall 
thereto,  although  under  contract  to  transfer  mill 
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at  "moeting  polnta."  to  be  forwarded  by  "connect 
ing  trains,"  and  toe  passenger  trains  of  the  two 
oompanies  do  nieet. 

Z  Plaintiff  was  onder  government  contract  to 
carry  mail  between  one  post  office  and  also  de- 
fendant's trains  and  anotner  post  office,  'inelud- 
iag  transfers."  No  particular  transfers  were 
mentioned,  but  in  a  subsequent  contract  as  to 
same  subject-matter  tbe  transferB  were  limited 
to  "(ilrect  transfers  between  depots."  Hdd,  that 
tbe  former  contract  called  for  the  transfier  br 
plaintiff  of  all  mail  between  defendants  and 
other  connecting  trains, 

S.  A  railroad  company  under  government  con- 
tract to  transfer  the  mall  at  meetiog  points  Is 
not  liable  upon  implied  contract  for  services  of 
one  who,  also  under  goTernmeut  contract  as 
to  certain  tranttfers,  performs  tbe  company's  con- 
tract duties  without  its  request,  under  the  Impres- 
sion that  he  Is  only  fulfilling  his  own  contract, 
it  also  appearing  tiiat  Uie  company  understood 
and  claimed  that  it  was  such  person's  duty  to 
make  all  tbe  transfers. 

Exceptiona  bom  Orange  county  court;  Start, 

Judge; 

Gteneral  assumpsit  by  W.  P.  Johnson  agalnat 
the  Boston  &  Maine  Ballroad  Company. 
Heard  on  the  report  of  a  referee,  exceptions 
thereto  by  both  parties,  and  defendant's  mo- 
tion to  recommit  There  was  a  pro  forma 
judgment  oTermllng  the  exceptions  and  mo- 
tion, and  for  tbe  defendant  to  recoTor  its 
costs,  and  both  parties  excepted.  Affirmed. 

Smltb  &  Sloane,  foe  plaintiff.  John  Young, 
for  defendaut. 

THOMPSON,  JT.  1.  The  contract  under 
which  the  defendant  carried  the  United  States 
malls  during  the  time  In  question  required  It, 
at  "meeting  points,"  to  transfer  malls  to  be 
forwarded  by  connecting  trains  to  such  trains. 
During  that  time  the  mall  route  over  the  Con- 
cord &  Montreal  Ballroad,  as  established  by 
the  United  States  government,  did  not  Include 
the  half  mile  of  Its  track  between  Woods- 
viUe^  N.  H.,  and  the  Union  Station  at  Wells 
Blver,  VL,  at  whlc^i  point  It  connected  with 
the  road  of  the  defendant;  bat  all  the  regular 
maU  trains  of  tbe  Concord  &  Montreal  Rail- 
road ran  from.  Woods vUle  to  the  Union  Sta- 
tion at  Wells  River,  wiie^-e  they  exchanged 
mails-  to  and  from  other  trains  entering  that 
station.  Including  the  defendant's.  A  part  of 
tbe  service  tor  which  tbe  plaintiff  seeks  to  re- 
cover consisted  In  transferring  the  malls  from 
tbe  defendant's  trains  to  those  of  tbe  Concord 
&  Montreal  Railroad  at  tbe  Union  Station.  If 
the  latter  were  connecting  tcalns  at  a  meet- 
ing point,  within  tbe  meaning  of  tbe  defend- 
anf s  contract  for  transporting  the  malls,  then 
It  was  Its  dnty,  under  its  contract,  to  make 
such  transfers  of  mall.  If  the  Union  Station 
at  Wells  River  was  not  such  a  meeting  point, 
as  between  the  mall  tralds  of  tbe  Concord  & 
Montreal  Railroad  and  those  of  the  defendant, 
it  Is  not  contended  by  tbe  plaintiff  that  It 
was  tbe  duty  of  defendant  to  transfer  malls 
from  Its  trains  to  those  of  the  Concord  & 
Montreal  Railroad  at  tbe  Union  Station. 
"Meeting  points,"  as  used  in  the  defendant's 
contract  with  the  government,  must  be  con- 
strued to  mean  points  where  tbe  defeudant's 


maU  route  actually  met  and  connected  wltb 
other  man  routes  established  by  the  govern- 
ment, and  "connecting  train"  must  be  takeo  to 
mean  a  mall  train  connectli^  wltb  anotbor 
mall  train  at  such  meeting  points.  Hence  the 
Union  Station  at  Wells  River  was  not  a  meet- 
ing point  for  tbe  defendant  as  to  tbe  mail 
trains  t>f  tbe  Concord  &  Montreal  Rallroadt 
the  nearest  t>oint  of  whose  mall  route  was  at 
WoodSTllle,  N.  H.,  a  half  a  mile  distant  from 
the  Union  Station.  In  law,  this  balf  mile 
was  as  effectual  as  a  disconnection  of  the  two 
mail  routes  as  it  would  have  been  had  It  been 
a  hundred  miles.  The  duty  of  the  defendant 
nnder  Its  contract  could  not  be  enlarged  upon 
by  the  fact  that  for  its  own  convenience,  or 
for  some  otber  reason,  tbe  Concord  &  Mon- 
treal Railroad  saw  fit  to  run  Its  mail  trains  to 
the  Union  Station  over  tbe  half  mile  of  its 
track  not  Included  in  its  mail  route,  nor  by 
the  fact  ttiat  tbe  United  States  government 
did  not  object  nor  interfere  to  prevent  it 
Therefore  the  plaintiff  cannot  prevail  on  this 
contention,  nor  can  be  recover  on  this  branch 
of  the  case. 

2.  Tbe  Union  Station  at  Wells  River  was  a 
meeting  point  as  to  tbe  mall  route  over  the 
Montpeller  &  Wells  River  Railroad,  and  its 
mall  trains  entering  that  station  were  connect- 
ing trains  as  to  the  dcf^idant;  and,  as  be- 
tween Itself  and  the  government  of  the  United 
States,  It  was  Its  duty  to  transfer  malls  to  be 
forwarded  on  mall  trains  of  that  road  from 
Its  own  trains  to  tbe  mall  trains  of  that  road. 
The  defendant  does  not  claim  but  that  such 
was  tbe  duty  Imposed  upon  It  by  its  contract 
during  tbe  time  In  question,  had  the  govern- 
ment seen  fit  to  require  it  to  make  such  trans- 
fers. The  plaintiff  made  the  transfers  of  tbe 
malls  from  the  defendant's  trains  to  tbe  trains 
of  tbe  Montpeller  &  Wells  River  Railroad  dur- 
ing that  time,  and  be  claims  to  recover  for 
such  service  on  an  Implied  promise  from  the 
defendant  to  pay  falm.  During  the  entire  pe^ 
riod  covered  by  this  service,  except  the  last 
nine  days  thereof,  the  plaintiff  was  under  a 
contract  with  the  government  of  the  United 
States,  at  a  stipulated  price,,  which  was  paid 
to  him  by  tbe  government,  to  carry  the  malls 
between  tbe  post  office  at  Wells  River  and  de> 
feudant's  railroad  and  tbe  post  office  at  Woods- 
ville,  each  way,  as  oftoi  as  required.  Includ- 
ing transfers.  By  the  terms  of  his  contract, 
he  was  to  carry  all  malls,  each  way,  between 
tbe  defendant's  mall  trains  snd  the  two  post 
offices  named.  If  the  transfer  of  molls  re- 
quired by  plaintlCTs  contract  Is  limited  to  tbe 
defendant's  mail  trains  and  the  two  post  of* 
flees  speclfled,  there  is  nothing  left  for  tbe 
words  "Including  transfers,"  In  bis  contracts 
of  1886  and  1887,  respectively,  to  operate  up- 
on. But  they  are  to  be  given  a  meaning,  if 
tbe  subject-matter  of  tbe  contract  discloses 
anything  to  which  this  languoge  is  applicable. 
At  the  time  these  contracts  were  entered  Into 
by  the  plaintiff  and  tbe  government,  the  mall 
trains  of  tbe  defendant,  the  Concord  &  Mon- 
treal Railroad,  and  the  Montpeller  &  WelU 
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River  Ballroad.  all  entered  the  Union  Station 
at  Wells  Klrer,  and  tequlnd  a  transfw  of 
tTtaiiH  to  and  from  each  other.  In  view  of 
the  fact  that  no  partleolar  mall  train  waa 
named,  and  the  further  fact  that  In  plaintiff's 
«c»itract  of  October  6.  1883.  with  the  goTOn- 
ment,  the  transfers  were  limited  to  ''dhrect 
transfera  between  depots  as  often  as  required," 
his  contracts  prior  to  that  date  must  be  con- 
stmed  to  Indnde  the  transfer, of  all  the  malls 
to  and  from  all  the  mall  trains  ot  the  defend- 
ant entering  the  Union  StaUon.  Such  was 
the  construction  glren  to  his  contracts  prior  to 
October  s.  1S93,  by  both  the  plalntlfF  and  de> 
fendant,  and  both  acted  undo*  such  constmc- 
tion  during  all  the  time  In  questioo.  The  last 
nine  days  of  the  alleged  service  by  plaintiff 
accrued  under  his  contract  of  the  last-named 
date.  In  his  brief  be  does  not  claim  that  he 
is  entitled  to  recover  for  these  nine  days  If  he 
is  not  mtltled  to  recover  for  the  residue  of  the 
time.  The  ctmstnictlon  put  upon  his  contracts 
secludes  his  xecovery  on  this  branch  of  the 
case.  It  is  no  concern  of  bis  If  the  govern- 
ment saw  fit,  by  Its  contract  with  him  and  Its 
performance,  to  relieve  the  defendant  from 
any  duty  Imposed  upon  It  by  its  contract. 
Were  It  to  be  held  that  the  plaintiff  was  not 
acting  within  his  contract  In  transferring  the 
maUs  from  the  defendant's  mail  trains  to  those 
of  the  Montpetler  &  Wells  River  Railroad,  he 
cannot  recover  of  the  defendant  for  that  serv- 
ice on  the  ground  of  an  Implied  contract. 
Strictly  ^leaking,  It  Is  Incorrect  to  say  that  the 
law  Implies  an  agreem«iL  The  agreement,  If 
there  be  one,  though  not  fully  expressed  In 
words.  Is  neverthdess  a  genuine  agieeln^t  of 
the  parttei.  "it  la  implied  only  In  this:  that 
U  Is  to  be  Inferred  from  the  acts  or  conduct 
of  the  parties,  Instead  of  from  their  spoken 
words.  The  engagement  Is  slgnlfled  by  con- 
flict Instead  of  words.  But  acts  Intended  to 
lead  to  a  certain  Inference  may  express  a  prom- 
ise aa  wdl  as  wocds  would  have  done."  Blx- 
by  V.  Moor,  51  N.  H.  403;  Rohr  T.  Baker,  IS 
Or.  3G0,  10  Pac.  627.  An  express  promise 
differs  from  an  Implied  promise,  only  In  the  ev- 
Idence  by  which  It  \»  proved.  In  PoUock  w 
Contracts  <page  2^)  It  Is  said:  Tacit  propo* 
sals  and  acceptances  must,  like  express  ones, 
be  communicated.  If  A.,  with  B.'s  knowl- 
.«dge^  but  without  any  ezpvess  request,  does 
work  for  B.,  such  as  people,  aa  a  rule*  expect 
to  be  paid  for.  If  B.  accepts  the  work  or  Its 
result,  and  If  there  are  no  special  circumstan- 
ces to  show  that  A.  meant  to  do  the  work  for 
nothing,  or  that  B.  honestly  believed  that  such 
was  his  Intention,  there  Is  no  difficulty  In  in- 
ferring a  promise  by  B.  to  pay  what  .A.'s  labcv 
la  worth.  Ajid  this  is  a  pure  Inference  of 
fact,  the  question  being  whether  B.'s  conbnct 
has  been  soch  that  a  reasonable  man  hi  A.*b 
poaltKMt  wontd  understand  from  it  that  B. 
meant  to  treat  the  work  as  if  done  to  his  ez:< 
pcen  ordo'.  The  doing  of  the  work  with  B.'s 
knowledge  Is  the  proposal  of  the  contract,  and 
B.>  conduct  Is  the  abceptance."  "When  the 
proposal  Itself  la  not  express,  then  It  must  also 


be  shown  that  the  conduct  relied  on  as  con- 
veying the  proposal  waa  such  as  to  amount  to 
a  communication  to  the  other  party  of  the  pro- 
poser's intention."  Day  v.  Caton,  119  Mass. 
513.  Unless  the  party  benefited  has  done 
Btnne  act  from  which  his  assent  to  pay  for  the 
service  may  fairly  be  Inferred,  he  is  not  bound 
to  pay.  Chadwick  v.  Knox,  SI  N.  H.  228. 
As  a  general  rule,  prima  facie,  valuable  man- 
ual services  rendered  by  one  person  for  an- 
other, the  benefits  of  which  are  knowingly  ac- 
cepted and  enjoyed  by  the  latter,  were  not  in- 
tended or  understood  as  a  donation.  Unless 
there  Is  something  In  the  relation  of  the  par- 
ties, the  nature  of  the  services  rendered,  or 
other  circumstances  attending  or  surrounding 
the  transaction,  to  rebut  tills  presumption,  a 
contract  to  pay  for  such  services  will  be  In- 
ferred from  the  acts  and  conduct  of  the  par- 
ties. Hood  V.  League,  102  Ala.  228, 14  South. 
972.  Such  presumption  may  be  rdratted  by 
evidence  showing  the  nature  of  the  services, 
the  rtiatltm  of  the  parties,  or  other  circumstan- 
ces, to  be  such  as  to  preclude  any  inference 
that  such  services  were  to  be  paid  for  by  the 
person  sought  to  be  ctiarged  therewith.  3  Am. 
&  Eng.  Enc.  Law,  861.  The  circumstances  in 
the  case  at  bar  rebut  any  stich  presumption  or 
Icierence.  The  contracts  undtt  which  the 
plaintiff  acted  were  fairly  susceptible  of  the 
construction  which  he  and  the  defendant  put 
upon  them.  If  that  woe  not  the  correct  con- 
struction. The  defendant  claimed  and  und^v 
stood  that  It  was  the  duty  of  the  plaintiff  to 
make  the  transfers,  and  he  knew,  or  ought  to 
have  known,  as  a  careful,  prudent  mas,  un- 
der the  drcnmstances,  that  the  defendant  so 
claimed  and  understood.  The  refa«e  express- 
ly finds  that  the  plaintiff,  while  performing 
the  service  for  which  he  seeks  to  recover,  sup- 
posed that  It  came  within  the  scope  of  his 
contracts.  This  precludes  tbe  Idea  that  while 
rendering  the  service  he  expected  the  defend* 
ant  would  pay  him  therefor,  or  tiiat  the  de- 
fendant knew,  or  ought  to  have  known,  that 
he  expected  pay  therefor  from  it  Both  par- 
ties then  understood  that  the  defendant  waa 
not  to  pay  for  such  service.  The  plaintiff  un- 
derstood the  government  was  to  pay  him,  and 
did  the  work  on  its  credit.  This  precludes  a 
recovery  from  the  d^endant  Rohr  v.  Baker, 
18  Or.  860,  10  Fac.  627.  It  also  appears  that 
the  def^dant  never  requested  the  plaintiff  to 
perform  such  service,  and  the  evidence  did  not 
disclose  that  the  subject  was  ever  mentioned 
between  him  and  any  offlcet  of  the  defeodant 
before  he  eommenced  the  work,  nor  while  It 
was  twing  performed,  nor  until  he  notified  the 
defendant  that  he  should  no  longer  do  it,  and 
ceased  to  do  it,  October  16,  18&8.  After  the 
plaintiff  entered  into  his  contract  with  the 
govemmott  4n  1886,  the  defendant,  constru- 
ing that  contract  to  mean  that  plaintiff  was  to 
transfer  all  malls  arriving  at  Wells  River  on 
the  defendant's  trains,  discontinued  making 
such  transfers  by  Its  swants.  The  plaintiff 
was  not  called  npm  by  the  defendant  nor  by 
the  government  to  make  the  tiimafers  which 


Digitized  by 


Google 


270 


88  ATLANTIG  BBPORTEB. 


(N.H. 


the  defendant  bad  discontlatied,  but  he,  think- 
ing that  It  might  be  bis  du^  to  make  than, 
Toloutarlly  proceeded  to  perform  such  serr- 
tce  during  the  whole  time  In  question.  There 
was  no  such  necessity  for  the  plalntffTs  Inter- 
ference, if  he  was  not  acting  within  bis  con- 
tract, as  would  authorise  him  to  perform  the 
service  at  the  exp^ise  of  the  def«idant,  even 
thongh  It  were  neglecting  a  duty  under  Its 
contract  In  this  view  of  the  case,  he  must 
be  taken  to  be  an  ofiBcIous  T<^unteer,  and 
therefore  precluded  ftom  recovering.  Keenor, 
Quasi  Gont  3^-351;-  Chadwlck  T.  Knox,  81  N. 
H.  228.   Judgment  affirmed. 


BEBBS  V.  riBIiD. 


(Supreme  Court  of  Vermont.  Addison.  Aug.  5, 
1807.) 

FaBM  LSUBS— TlTLB  TO  PRODnCTft— LAKDtORD'B 
LiBN. 

1.  Under  a  lease  of  a  farm  and  certain  cows  In 
consideration  of  tent  in  a  certain  sum  and  one- 
half  of  the  taxes,  and  providing  that  the  lessee 
should  not  dispose  of  any  of  the  produce  grown 
on  such  farm  until  the  lessor  had  received  the 
rent  and  one-half  of  the  taxes,  and  the  cows  had 
been  wintered  through,  the  absolute  title  to  all 
the  pnxluce  grown  during  the  term  was  veated  In 
the  lessee. 

2.  The  provisioo  in  such  lease  that  the  lessee 
should  not  dispoae  of  any  of  the  produce  until 
the  lessor  bad  received  the  rent  and  one-half  of 
the  taxes,  and  the  cows  had  been  wiutered 
through,  was  insufficient  to  reserve  a  Iten  on  such 
produce  in  favor  of  the  leasor,  as  against  a  cred- 
itor of  the  lessee. 

T&ft.  J.,  dissenting. 

Exceptions  from  Addison  county  court;  IV- 
ler,  Judge. 

Trespass  and  trover  by  Ransom  Beers 
against  B.  W.  Field  for  the  removal  and  con- 
version of  certain  hay.  Heard  on  an  agreed 
statement  To  a  Judgmoit  for  plaintiff,  de^ 
fendant  excepts.  Affirmed. 

W.  H.  Bliss,  tor  lAaindCt.  Ousbman  ft 
Mover,  for  defendant 

THOMPSON,  J.  The  defendant  leased  to 
one  (Varies  H.  Herrill,  for  one  year,  a  farm 
In  the  town  of  Ferrlabntg,  upon  which  the 
hay  In  question  was  grown  durli^;  the  term  of 
the  lease.  With  the  farm  were  also  leased  a 
number  of  cows.  The  rent  reserved  was 
$250,  and  one-balf  of  the  taxes.  The  lease 
provided  that  Merrill  should  not  dispose  of 
any  of  tbe  produce  grown  on  the  farm  nntU 
the  defendant  bad  received  the  rent  one-half- 
of  the  taxes,  and  tbe  cows  w&e  wintered 
through.  After  the  bay  was  cut  and  while  It 
remained  on  the  leased  premises.  It  was  taken' 
upon  a  valid  execution  Issued  upon  a  judg- 
ment rendered  against  MerrlU  In  favor  of  this 
plaintiff,  and  Merrill's  attachable  interest 
therein  was  purchased  Vy  the  plalnUff  at  the 
sale  thereof  on  execution.  The  officer  levying 
the  execution  was  duly  notified  by  the  de- 
fendant not  to  sell  the  bay.  Merrill  made  no 
claim  to  any  of  tbe  hay  sold  as  exempt  from 
attachment  Subsequent  to  tbe  sale  on  exe- 


cution the  defendant  drew  away  the  bay  from 
tbe  leased  premises,  and  converted  the  same 
to  his  own  use,  and  for  such  taking  this  suit 
was  brongbt  Tbe  defoidant  ai^dled  the  val- 
ue of  tbe  bay,  viz.  986.10,  upon  ttie  balance 
of  tbe  rent  and  taxes  due  talm  from  Morill; 
tbe  latter,  at  the  time  ot  the  taking  of  tbe  bay 
by  the  defendant  consulting  and  agre^ng  to* 
such  removal  and  applicatlim.  With  tbe  ex- 
ception of  the  bi^  so  taken  by  tJie  defendant 
all  the  bay  grown  upon  tbe  leased  premise* 
during  tbe  term  was  necessary  toe  wintering 
the  cows,  and  was  consumed  for  that  purpose. 
At  the  Ume  of  the 'sale  on  execution,  Herrill 
owed  the  defradant  on  account  of  rent  and 
taxes  more  than  the  value  of  tbe  bfly  sold: 
and  at  the  expiration  of  the  term  be  was 
owing  bim  on  account  of  rent  and  taxes  aft- 
er the  hay  taken  hy  bim  bad  been  applied  In 
payment  thereof. 

Tbe  defendant  contAida  tiiat  by  tbe  terms 
of  tbe  lease  he  reserved  a  lien  on  tbe  prem- 
ises for  tbe  payment  of  tbe  rent  and  taxes, 
and  therefore  had  a  right  to  take  the  hay  and 
apidy  it  as  he  did.  The  language  of  the  lease 
on  which  tbe  defendant  relies  as  reserving  a 
lien  for  his  benefit  Is  as  fc^ows:  "Said 
Charles  H.  Is  not  to  dispose  of  any  of  tbe 
produce  grown  on  said  farm  until  the  said 
Byron  W.  has  received  tbe  rent,  $250,  one- 
half  of  the  taxes,  and  said  ten  cows  are  win- 
tered through."  This  case  Is  not  distinguish- 
able In  principle  from  McLellan  v.  Whitney. 
65  Vt  510,  27  Atl.  117.  In  that  case,  among 
other  things,  the  lease  provided  that  ail  grain 
raised  on  the  place  should  be  fed  out  thereon, 
and  It  was  h^d  that  such  stipulation  did  not- 
create  a  Uen  for  tbe  benefit  of  the  lessor  on 
the  grain  so  raised.  The  stipulation  In  tbQ 
lease  from  tbe  defendant  that  the  lessee 
should  not  dispose  of  tbe  produce  grown  on 
the  farm  until  the  rent  and  taxes  were  paid 
and  the  cows  wintered  through  is  no  more- 
effective  to  reserve  a  lien  than  would  have 
i)een  a  provision  requiring  the  same  to  be  fed 
out  on  the  farm.  The  effect  of  the  lease  was 
to  vest  hi  Merrill  the  absolute  title  to  all  tbe 
produce  grown  during  tbe  term.  The  lan- 
guage of  the  lease  on  which  the  defendant  re- 
lies is  Insufficient  to  reserve  a  lien  in  his  fa- 
vor on  the  produce.  By  the  purchase  of  tbe 
bay  at  the  sale  on  execution  tbe  plaintiff  ac- 
quired tltie  thereto  and  the  right  of  possession 
thereof,  and  therefore  can  maintain  this  ac- 
tion. Judgment  affirmed. 

TAFT,  J„  dissents. 


(C7  N.  H.  US) 

ATTORNEY  OBNEBAL  v.  LOWELL  et  aL 
(Supreme  Gonri  ot  New  Hampsblre.  Stiaflbrd. 

Jnly  29,  1892^ 
Municipal  Cobporatioks— Dblboatioi*  or  Power 

or  ArPOINTMSNT— ORDI!(AKaBB— COXSTRDOTION. 

1.  The  duty  resting  upon  a  city'  council  to- 
elect  a  fire  engineer  and  one  or  more  assistants, 
as  provided  by  Pub,  St  c.  115,  cannot  be  delegat- 
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ed  to  a  local  board  of  commlsBtoneri,  notwith- 
atandioE  the  city  charter  granted  the  nght  of  lo- 
cal legislation  "relative  to  preserriDE  the  city 
from  exporare  to  fire." 

2.  A  dtr  wrdinanoe  Told  as  to  one  prorisioa  la 
wholly  Todd  whea  it  is  apparent  that  It  would 
not  have  been  enacted  without  that  proTlaion. 

Quo  warranto  by  the  attorney  general 
asalnst  Qeorge  G.  LoweD  and  otlierB.  Jnds- 
ment  for  plaintiff. 

In  October,  1891,  tbe  dtj  coonctls  of  Dover 
adopted  an  ordinance  which  provided  that 
the  fire  d^wrtment  of  the  should  consist 
of  a  board  of  three  fire  commissioners,  a  chief 
engineer,  and  one  first  and  one  second  en- 
gineer, and  such  engine  men  and  other  mem- 
bers  as  the  board  of  fire  commissioners  should 
deem  necessary.  The  fire  commissioners  were 
to  be  elected  by  the  city  councils,  and  were 
authorized  to  make  snch  rules  and  regulattons 
for  the  government  of  all  the  officers  and 
members  of  tbe  fire  department  as  they  might 
deem  fit  and  proper.  It  was  also  made  tb^ 
duty  annually  in  March  to  appoint  tbe  board 
of  engineers  and  all  other  members  of  the 
fire  department.  The  ordinance  contained 
other  minor  provisions.  The  defendants  were 
duly  elected  fire  commissioners,  .and  have  act- 
ed, and  claim  the  right  to  act,  as  such  by  vir- 
tne  of  the  orcUnance. 

J.  8.  H.  Frlnk,  Joshua  O.  HaU,  and  J.  Ryan, 
Jr.,  for  plaintiff.  William  L.  Foster,  W.  F. 
Nason.  and  Robert  O.  Pike,  for  tlefendanta. 

PER  CURIAM.1  The  general  law  estab- 
lishes a  fire  department  in  eveiy  town  in 
which  apparatus  for  the  extinguishment  of 
fires  is  provided  at  the  public  expense,  and 
tire  wards  or  fire  engineers  are  duly  elected 
or  appointed.  The  fire  waitis,  otherwise  called 
"fire  engineers,"  constitute  a  board  in  whom 
are  vested  important  powers  and  duties.  Pub. 
^  c.  115.  The  evident  purpose  of  the  legisla- 
ture in  the  passage  of  this  chapter  was  to  se- 
<nire  adequate  protection  of  pro]>erty  against 
fire.  It  is  a  system  of  law  intended  to  have 
uniform  operation  throughout  the  state,  such 
towns  excepted  as  may  choose  not  to  have 
fire  apparatus,  and  not  to  elect  a  board  of  fire 
«nglneer8.  It  was  evidently  Intended  that 
every  town  having  a  fire  department  should 
have  tbe  system  prescribed  by  chapter  115. 
And  there  is  no  reason  to  hold  that  a  dty  Is 
not  a  town  within  the  meaning  of  the  gen- 
eral law  on  this  subject.  Pub.  St  c.  2,  S  5. 
Towns  may  choose  a  chief  Are  ward  or  en- 
gineer and  one  or  more  assistants  (Id.  c.  43, 
i  25),  and  the  powers  of  towns  are  exerdsed 
by  dty  councils  (Id.  c.  60,  S  1). 

It  Is  claimed  by  the  defendants  that  the 
dty  of  Dover,  wUIe  possessing  all  the  pow- 
ers conferred  upon  towns  by  tbe  statute  re- 
ferred to,  is  not  limited  thereby  as  towns  are; 
that  its  charter  gave  It  tbe  power  of  local  leg- 
islation "relative  to  preserving  said  city  from 
exposure  to  fire,"  and  that  the  ordinance  es- 
tablishing a  board  of  fire  commlsslonerB  was 


1  See  footnote.  86  AlL  607, 


antliorlzed  by  this  chuter  proriakm  and  b!y 
section  2.  c.  50,  Pub.  St.  whldi  proTtdes  that 
"the  dl7  councils  shall  have  powor  to  pro- 
vide for  tbe  appointment  ot  election  of  all 
necessary  o^ers  for  t^e  good  government  of 
the  dty  not  otherwise  provided  for."  It  Is  a 
gufflclent  answer  to  this  argument  to  aaj  that 
neither  the  charter  nor  tbe  general  law  au- 
thorlzed  the  dty  councils  to  delegate  their 
statutory  power  of  electing  fire  englneera  to  a 
local  board  called  "fire  commissioners."  The 
manner  of  thdr  dectlon  was  "othowlae  pxo- 
Tlded  for"  by  the  le^slatore.  WhateTer  au- 
thority the  elty  has  uBOer  Its  diarta'  with 
reference  to  protection  from  Are,  it  did  not 
acquire  the  right  to  repeal  or  soepend  tiie  stat- 
ute providing  for  the  eilectlon  of  ft  board  of 
engineers,  or  to  estaUlsh  a  board  consisting 
of  those  perscms  and  sncb  others  as  three  fire 
commissioners  may  deem  necessaiy.  The  en- 
gineers ejected  In  tbe  manner  provided  In  the 
statute  are  public  offieers  (Bdgerly  t.  Con- 
cord, 62  N.  H.  81  acxi;  and  It  is  no  mora  com- 
petmt  for  the  dty  coundls  to  prescribe  some 
other  method  for  tbeir  dectlMi  than  it  voold 
be  for  that  body  to  ddegate  tbe  duty  of  dect- 
ing  a  dty  marshal,  assessors  of  taxes,  and 
othor  paldlc  officers  to  a  committee  of  taxpay- 
em.  For  ttanllar  reascnas.  If  tbe  city  coundls. 
undn  Its  diarter,  mtght  estalAlsh  an  Inde- 
pendent board  for  some  ptoiKMBeB  of  fire  pro- 
tection, they  could  not  authorise  fliat  board  to 
make  additions  to  the  board  of  engbieer9. 
Tbe  duty  of  eledlng  the  "chief  flie  ward  and 
one  or  more  osdstanta"  (Pub.  St  c  43,  1  25) 
is  dercflved  upon  tiie  dty  oonndls,  and  no 
part  of  that  duty  can  be  enrciaed  xmAec  an 
ordinance  which  attempts  to  Impose  it  npon 
other  munldpol  officers.  In  these  reiqiwcts  the 
ordinance  in  qnestkm  Is  repugnant  to  law, 
and  void.  And  as  It  .Is  apparent  tbat  no  part 
of  the  ordinance  would  have  been  enacted  If 
it  had  been  nnderstood  tbat  Its  moet  lmpc»^ 
tant  dumges  of  tbe  general  law  would  be  In- 
operative, tbe  whole  ordinance  Is  void.  1  DiU. 
Mun.  Corp.  I  421;  Warren  t.  Hayw.  etc..  of 
Gharlestown.  2  Gray,  84,  96.  No  snffldent 
reason  aj^ears  wby  qno  warranto  Is  not  an 
adequate,  convenient,  and  lyiproprlate  method 
of  ^meednre  for  the  detmninatlon  of  this 
oontTDTOir.  Jndgnwit  for  the  plalntifC. 

OASPESSTESB,  3.,  did  not  sit.  The  oUiers 
concurred. 


ffT  N.  H.  my 

BOBBRTS  T.  LORD  et  aL 
(Supreme  Court  of  New  Hampshire.  Carroll. 
«      '       July  29.  1892.) 
BpKCirio  Fkutobhinob'^Evidkncb. 
In  a  snit  for  epecific  performance,  it  appear- 
ed that  defendant's  inteetate,  a  lumberman,  of- 
fered to  give  lAaintiff  land  sofQdent  for  the  pur- 
poses of  a  sawmill,  if  be  would  bnild  one  on  his 
umd;  that  plaiDtiff  did  bo,  and  remained  in  pos- 
session thereof  during  the  life  of  intestate;  that 
defendant,  as  administrator,  sold  the  land  In  ques- 
tion to  a  party  from  whom  he  himself  afterwards 
acquired  it;  and  that  botti  iudi  pnn^aser  and 
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tdnUaittrator  knew  that  plaintiff  had  occapied 
<acb  mill  since  it  wai  built,  and  that  he  claimed 
to  own  the  property,  and  objected  to  the  sale. 
Sttd,  that  there  ivaa  aoffldent  eTid«iee  to  mataiD 
a  findii^  for  piaintilC 

BxceptloDS  from  Carroll  cormt^. 

Bill  by  Joseph  W.  Roberts  against  Francis 
H.  Lord,  administrator,  and  another,  for  spe- 
cific peiformance  of  a  contract  The  facts 
were  found  by  the  court  In  favor  of  plalntUf , 
and  defendant  Lord  excepts.  Overruled. 

The  defendant  Lord  is  the  administrator  of 
the  estate  of  ChaiieB  L.  Perkins,  who  died  in 
1880.  In  isn,  Perlcins,  being  the  owner  of  a 
large  quantity  of  lumber  In  Ossipee,  offered  to 
give  the  irialntifr  land  snffldent  for  the  pur^ 
poses  of  a  sawmill,  and  to  assist  him  with  la- 
bor and  materials,  if  he  would  build  a  mill  on 
his  land.  The  plaintiff  accepted  the  propo- 
sition, and  at  once  built  a  permanent  sawmill, 
costing  about  $4,000,  on  Perking'  laud;  also, 
during  the  lifetime  of  Po'klns,  he  boDt  three 
dwelling  bouses,  a  store,  and  a  stable  upon 
the  land  used  in  connection  with  the  mill,  and 
has  been  in  the  possession  and  occupation  of 
the  land  ever  since,  as  the  owner  thraeof.  In 
1887,  Lord,  as  administrator,  sold  the  land  In 
qoestlon  to  William  H.  Lord,  and  gave  hhn  a 
deed  of  It  In  ±889  the  defendant  Lord  ac- 
quired this  title,  and 'Claims  to  own  tbe  land. 
Both  the  purchaser  at  the  sale  and  tlie  admin- 
istrator knew  that  the  plaintiff  had  occupied 
the  mill  since  It  was  btdlt,  and  that  he  claim- 
ed to  own  the  property  and  objected  to  the  sale. 
Ilie  court  found  that  the  plaintiff  was  entitled 
to  a  decree,  and  the  defendant  Lard  en^ted. 

Frank  Weeks,  for  plalntUt.  John  B.  Nash, 
For  defendants. , 

PER  CURIAM.1  There  was  sufficient  evi- 
dence to  sustain  the  finding  fw  the  plalntlif. 
Exceptions  overruled. 

-  GLABK.  jr^  did  not  Btt.  The  othca»  oonr 
cuned. 


(68  N.  a.  mi 


BfTATD  V.  6EIRBT. 


(Sopreme  Court  of  New  Hampehire.  Blent 
mack.   July  81.  1896.) 
COHSVITUTIOlfAI.  Law— RlOBT  To  Jort  TnuSi— 
FoLIca  COORI^tTHISDlCTIoa. 

1.  Pub.  St.  c.  252,  H  2-4,  provide  that  a  per^ 
■on  sentenced  for  an  offense  by  a  police  court 
may  appeal  to  the  supreme  court  by  eDterlDg  in- 
to a  recognizance  with  sureties,  and  that,  if  he 
fall  to  proaecute  his  appeal  with  effect,  hi«  recog- 
nisance shall  be  forfeited;  and  the  police  court 
may  tax  certain  additional  costs,  and  enforce  the 
original  sentence.  Laws  1895,  c.  117,  S  1,  pro- 
vides that;  "Police  courts  shall  have  concurrent 
jurisdiction  with  the  supreme  court  In  any  crimi- 
nal case,  where  the  fine  does  not  exceed  $200  and 
the  term  of  ImpriBonment  does  not  exceed  one 

Sear.    In  case  of  an  appeal  in  any  case  which 
I  b^nd  the  jurisdiction  of  a  jnstioe  of  the 
peace,  the  appellant  shall  enter  Into  a  recog- 

1       tootnotfl^  86  Atl.  607* 


nisance  as  in  other  cases."  Cases  punishable  by 
the  maximum  fine  aud  imprlsonmeut  are  be 
yond  the  jurisdiction  of  a  justice  of  the  peace. 
add,  that  Laws  189S,  c.  117.  S,  1,  is  void,  as  la 
violation  of  the  constitutional  guarantj'  that, 
except  for  offenses  within  the  Jurisdiction  of  a 
justice  of  the  peace,  a  penon  shall  have  an  no- 
trammeled  right  to  trial  by  jury. 

2.  The  right  of  appeal  u  that  glvMi  by  Pub. 
St.  c  2S2;  but;, If  the  police  court  could  grant 
an  unconditional  appeal,  the  mere  obligation  to 
appeal  In  order  to  ^aln  a  jury  trial  is  unwarrant- 
ed by  the  eonatitation. 

Clark,  Wallace,  and  Pike.  JJ..  dlssentiDg. 

Exceptions  from  Merrimack  county. 

One  Gerry  was  convicted  of  an  aggravated 
assault,  and  he  appeals  from  the  sentence  of 
the  police  comt.  The  defendant  was  arraign- 
ed before  the  police  court  of  Concord,  and 
pleaded  not  guilty.  He  was  tried  by  the  po- 
lice court,  found  guilty,  and  sentenced  to  pay 
a  fine  of  $100.  He  appealed  to  the  supreme 
court,  and  recognised  for  his  appearance,  and 
to  enter  and  prosecute  his  appeal.  He  moved 
that  the  appe^  be  dlaraissed  because  the  of- 
fense charged  Is  beyond  the  jurisdiction  of  the 
police  court,  and  the  judgment  appealed  from 
Is  unauthorized  and  void.  Subject  to  his  ex- 
ception, the  motion  was  denied.  Exceptions 
sustained. 

W.  D.  Hardy,  H.  I.  Goss,  Gea  B.  Ooi,  f.  W. 
Bemick,  aud  D.  C.  Remick.  for  the  State.  A. 
F.  Burbank,  for  defendant. 

CARPBN'^ER,  C.  J.  An  a^ravated  assault 
Is  punishable  by  a  flue  not  exceeding  ¥200,  or 
by  Imprisonment  not  exceeding  one  year,  or 
by  both.  Pub.  St.  c.  278,  {  21.  If  the  po- 
lice court  liad  no  jurisdiction  to  try  and  de- 
termine the  question  of  the  defendant's  guUt 
or  innocence  of  the  offense  chained  in  tbe  com- 
plaint, the  judgment  Is  void,  and  tbe  appeal 
must  be  dismissed.  State  v.  Dolby,  49  N.  H. 
483;  State'  v.  Bunnak,  Id.  488;  State  v. 
Thornton,  63  N.  H.  114;  State  v.  Perkins,  Id. 
89.  By  the  act  of  March  29, 1895  (Laws  1895, 
c.  117,  9  1),  jurisdiction  of  all  crimliial  cases 
where  the  fine  does  not  exceed  $200,  and  the 
term  of  imprisonment  does  not  exceed  one 
year,  is  expressly  confmed  upon  police  courts; 
and  If,  under  the  constitution,  tbe  legislature 
bad  the  power  to  enact  it,  the  defendant's  mo- 
tion to  dismiss  the  appeal  was  properly  de- 
nied. "No  subject  shall  be  arrested,  Imprla- 
oned.  despoiled  or  deprived  of  his  property, 
Immonltles  or  privileges,  put  out  of  the  pro- 
tection of  the  law.  exiled,  or  deprived  of  his 
life,  liberty  or  estate  but  by  the  judgment  of 
his  peers  or  by  the  law  of  the  land."  Bill  of 
Rights,  art.  15.  It  has  never  been  denied  or 
doubted  that  by  this  article  trial  by  jury  ac- 
cording to  the  course  of  the  common  law  la 
secured  to  the  defendant  in  atl  criminal  coses 
without  exception.  State  v.  Ray,  03  N.  H. 
400,  407.  It  Is  the  only  provision  of  the  con- 
stitution relating  to  trial  by  jury  In  prosecu- 
tions for  crimes  not  capital.  Strike  it  out, 
and  there  la  nothing  to  prevent  the  enactment 
of  a  statute  providing  that  all  criminal  offens- 
es now  known  to  our  law^  except  murder  In 
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tbe  first  degree,  mar  be  tried  and  detennined 
wltboDt  a  J1117  by  tlie  anpEeme  court,  bj  ■  Jus- 
tice of  the  peace,  or  by  a  pcdlce  court  Ibe 
fEamm  of  tbe  constltatlon,  who  took  care  to 
•eeora  a  Juiy  trial  to  the  portleB  in  a  eontro- 
rany  erer  the  smallest  amount  of  property 
(BlU  of  RIthta,  art  20;  Const  1792,  art  77). 
did  not  Intend  to  leave  in  doubt  tbe  right  of 
pecwns  diareed  wltli  an  offenw,  however  trlT- 
lal  (6a  N.  H.  407),  against  the  criminal  law, 
to  a  Uke  trlaL  3^ieir  language  means  what 
ttiey  nnderstood  It  to  mean.  'TThe  language 
ct  the  coastitutton  Is  to  be  understood  In  the 
aense  In  whidi  It  was  used  at  the  time  of  Its 
ad<9tlon.**  Opinion  of  Justices,  4A  N.  H.  6S3, 
635;  Id.,  41  R  H.  650^  fiSl;  Hale  t.  Brerett 
53  N.  H.  9, 170;  Oopp  T.  Hennlker,  65  N.  H. 
179,  186;  State  t.  Saundera,  60  N.  H.  89,  70, 
2BAa588;  State  T.Grifflu,  66  N.H.  326,827, 
29  AtL  414.  Whatever  the  parties  to  the  Great 
Charter  understood  In  1215  to  be  the  meaning 
of  tbe  words  *'by  the  judgment  of  his  peenT 
<Hnrt«do  v.  Gallfomla,  110  U.  fi.  510,  629,  4 
Sup.  Ct  111.  282;  1  Staph.  Blst  Or.  Law  Eng. 
162;  1  Pot  *  M.  Hist  Eng.  Law,  162,  note!, 
CIS;  Hall,  Mid.  Ago,  ^  vm,  onr  fathers, 
In  1784,  as  wen  as  tbe  first  continental  con* 
green.  In  1774,  understood  tbem  to  mean  trial 
by  jury,— that  they  secured  to  them  "tbe  great 
and  IneatbnaUe  prlrllege  of  bdng  tried  by 
th^  peers  of  the  Tidnage  aocordtaig  to  ihe 
course''  at  the  cnnmon  law.  2  E^t  Oomm^ 
&  Sndi  was  the  nndexstandlng  oC  Oc^e  when 
he  wrote' his  commentary  on  the  Great  Charter. 
2  lost  28^  29,  4S-0a  Precisely  what  algnifl- 
eance  ta  to  be  giren  to  the  worda  "or  the  law 
of  the  land"  need  not  now  be  considered. 
Mayo  T.  WOaon,  1  N.  63.  56-69;  Dart- 
mouth College  T.  Woodward,  Id.  Ill,  180;  2 
Kent  Comm.  13;  Gooley,  Const  JAm.  868, 
856;  2  Inst  50-^  Whaterer  may  be  their 
meaning,  they  do  not  restrict  or  qualify  the 
right  of  trial  by  Jury  In  prosecatloiu  for  crime. 
*T?he  constitution  contains  no  definition  or  de- 
BcrlptlMi  of  the  trial  by  Jury.  *  *  •  It  U 
refened  to  in  the  bOl  <tf  rights  as  an  bistlta- 
tlon  which  constant  practice  from  the  earliest 
perloda  of  tbe  colonial  history  bad  made  pet^ 
fectly  CamlUar  to  the  people;  and  when  trial 
tqr  juiy  la  spoken  of  In  the  oonstltutloB  the 
term  mn«t  be  understood  to  mean  that  method 
trial  aceordlng  to  the  common  law  of  Eng- 
land, and  snbslafitlaUy  sodi  as  was  used  and 
practkied  at  that  time  In  this  state."  Chtet 
Justice  Periey's  charge  to  the  grand  Jury  at 
Flymooth,  Norember,  1800.  ft  "Is  a  trial  ac- 
ooiding  to  OiB  course  of  the  common  law,  and 
tbe  same  In  anbstance  as  that  which  was  in 
use  when  the  eonstitntlw  was  fiwned."  Bast 
Klngatim  t.  TowlSb  48  N.  H.  67,  04;  Ooi^  t. 
Hennlker;  55  N.  H.  179,  193-203;  King  r. 
Hopkins.  67  N.  H.  38«t  8G0(  Story,  Const  1 
1783.  -TtM  essentials  of  Jury  trial  •  •  • 
are  shown  bT  copmxm  law  and  by  history .** 
State  T.  Saunders,  66  N.  H.  89, 76,  25  Aa  688, 
ooa  ** Accusations  of  criminal  conduct  are 
tried  at  the  eommcm  law  1^  Jury;  and  wher> 
erer  the  right  to  thla  trial  is  guarantied  by 
88A-1S  ' 


tbe  constitution  wHJumt  qnaltfieatloB  or  re- 
striction it  must  be  nnderstood  aa  retained  ta 
all  those  caaes  whldi  woe  trlatde  by  Jury  at 
the  ommion  law,  and  with  all  the  c(nnmon-Iaw 
inddwts  to  a  Jury  trial,  so  far.  at  least  as 
th^  can  be  regarded  as  tending  to  the  protec- 
tion of  the  accused."  Cool^,  Const  Llm.  (4tb 
Sd.)  894.  It  Is  essential  to  a  Jury  trial  that 
It  be  had  bk  a  court  ot  competent  Jurisdiction, 
presided  over  Iry  a  Judge  qualified  to  Inatnict 
the  Jury  in  matters  of  law.  Pierce  t.  State, 
18  N.  H.  686,  66&-669;  State  t.  Saunders,  66 
N.  H.  39;  76,  25  Att.  688.  "Another  ezcellency 
of  this  trial  la  this:  that  the  Judge  is  alwaya 
present  at  the  time  of  the  erldooce  given  In  It. 
Herdn  he  Is  able  in  matters  of  law  emerging 
iqion  the  evidence  to  direct  them,  ai^  ^0  in 
matters  of  tect  to  give  tbem  a  great  light  and 
assistance  by  hia  weighing  the  erldoice  before 
them,  and  obsOTlng  where  the  question  and 
knot  of  the  bnslneaB  lies."  Hale,  Com.  Law, 
281,292. 

There  must  be  a  lawful  accusation.  This  Is 
as  eesoitial  to  a  common^w  trial  by  Jury  aa 
any  othor  Inddent— as,  Cor  exaxnple,  the  num- 
ber of  the  jurors,  and  the  unanimity  of  their 
rerdlct  By  the  .common  law  of  the  oolony  no 
one  could  be  subjected  to  a  trial  for  any  crim- 
inal offuae  termA  the  Jurisdiction  of  a  JwUce 
of  the  peace,  except  upon  an  Indictment  return- 
ed by  a  grand  Jury  in  caaea  of  fdmiy,  or  Id 
the  case  of  mlademeamns,  on  such  Indictment 
or  upon  an  informatlgn  filed  by  the  aflbmey 
general  Tbe  English  common  law  reqiectlDg 
appeals  of  murder  and  other  crimes  (4  U. 
Comm.  8ia-«16K  and  Ita  rule  that  one  fbund 
gull^  ot  ft  feloD7  Iqr  the  verdict  of  a  Jury  In 
a  eivD  cause  might  without  otiier  accusation, 
be  put  on  trial  for  the  crime  (1  Chit  Or.  Law, 
164,  166;  Bac.  Abr.  "Indictment"  B.),  were 
never  adopted  here.  Tbe  prorlncUI  act  of 
1718  (Pmv.  Lawa  1771,  a  86)  relating  to  the 
power  and  duty  ot  coroners  In  taking  Inquisi- 
tions of  death  was  dedanttory  of  the  common 
law.  Bac.  Abr.  "Ootoner,"  a;  1  East  P.  a 
881.  It  Is  not  material  to  the  preswt  Inquiry 
wfaetim  the  cxAxmy  adopted  tbe  EngUsb  com- 
mon-law doctrine  that  apcm  the  Inqnialtlco 
alone  one  could  be  put  on  his  trial  f«  tiie  homi- 
cide (4  BL  Comm.  301.  8(Ki),  because  a  cor- 
<aiei'a  Jury  tras  a  grand  Jury  (1  Hale,  P.  0. 
161,  note;  2  Hale  (P.  O.  68;  S  Bum,  J.  P. 
[28th  BdJ  28;  Act  1718,  aui^ra;  Act  June  10, 
1791;  Laws  1797,  p.  132),  uid  their  InquM- 
tton  an  indictment  (2  Inst  8%  650;  4  Uoae, 
46,  47;  Beg.  T.  Ingham,  8  Beat  &  &  257, 
270).,  If  In  colonial  times  er  alnee  tiiere  ever 
was  such  a  trial,  no  record  or  historical  men- 
tion of  K  has  been  ^oduced.  Without  an  ac- 
cueatlon  by  ladletmcfit  or  Information,  no  one 
could  be  tried  or  punished  for  any  criminal 
ottaue  not  within  the  Jmlsdiction  of  a  Justice 
of  the  peace.  The  required  accusation  was 
not  a  mere  form  of  procedure  but  a  substan- 
tial protection  of  every  dtixen  against  false 
and  malicious  charges  ot  crime;  a  valuable  se- 
curity of  his  "Ufe^  libera,  and  esbite,"  and  of 
his  enjoyment  thcxeot   "As  for  trials  tn  causes 
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criminal,  they  have  tbls  farther  Bdrantage: 
that  regularly  the  accusation,  aa  preparatory 
to  a  trial.  Is  by  a  grand  jury.  So  that,  aa  no 
man's  Interest,  according  to  the  course  of  the 
common  law,  la  to  be  tried  or  determined  with- 
out the  oaths  of  a  Jury  of  twelve  men,  so 
no  man's  life  la  to  be  tried  bat  by  the-oaths 
of  twelve  men,  and  by  the  preparatory  accusa- 
tion or  Indictment  by  twelve  men  or  more,  pre- 
cedent to  his  trial."  Hale,  Com.  Law,  295. 
"In  times  of  difficulty  and  danger  more  la  to 
be  apprehended  from  the  violence  and  partial- 
ity of  Judges  appointed  by  the  crown  In  suits 
between  the  king  and  the  subject  than  in  dis- 
putes between  one  Indlvldoal  and  another  to 
settle  the  metes  and  boundaries  of  private 
property.  Our  law  has  therefore  wisely  placed 
this  Btrong  and  twofold  barrier  of  a  present- 
ment and  a  trial  by  Jury  between  the  liberties 
of  the  people  and  the  prerogative  of  the  crown. 
♦  •  •  The  founders  of  the  English  law  have 
with  excellent  forecast  contrived  that  no  man 
should  be  called  to  answer  to  the  king  for  any 
capital  crime  unless  upon  the  preparatory  ac- 
cusation of  twelve  or  more  of  his  fellow  sub- 
jects, the  grand  jury;  and  that  the  truth  of  ev- 
ery accusation  •  *  *  should  afterwards  be 
confirmed  by  the  unanimous  suffrage  of  twelve 
of  hia  equals  and  neighbors,  indifferently  chos- 
en, and  superior  to  all  suspicion.  So  that  the 
liberties  of  England  cannot  but  subsist  so  long 
aa  this  palladium  remains  sacred  and  inviolate, 
not  only  from  all  open  attacks,  *  *  *  tint 
also  from  all  secret  macblnatlons  which  may 
sap  and  undermine  it  by  introdaclng  new  and 
arbitrary  methods  of  trial  by  Justices  of  the 
peac^  commissioners  ot  the  revenue,  and 
courts  of  conscience.  And.  however  conven- 
tait  these  may  appear  at  first,  *  *  *  let  it 
be  again  remembered  •  •  *  that  these  In- 
roads upon  this  sacred  bulwark  of  the  nation 
are  fundamentally  opposite  to  the  spirit  of  our 
constltatlon,  and  that,  though  begun  in  trifles, 
the  precedent  may  gradually  Increase,  and 
q}read  to  the  utter  disuse  of  Juries  In  questions 
of  the  most  momentous  concern."  4  Bl.  Comm. 

S50.  With  this  language  of  Blackstooe 
the  members  of  the  bar  who  assisted  in  fram- 
ing the  constltatlon  In  17S4  were  familiar.  His 
work  was  the  chief,  if  not  the  only,  legal  text- 
book they  possessed.  It  Is  morally  certain 
that  the  people  among  their  reserved  rights  did 
not  Intend  to  omit,  and  did  not  understand  that 
they  did  omit,  any  part  of  this  "twofold  bar- 
rier" against  oppression,  this  "sacred  bulwart:" 
of  their  liberties.  "The  grand  jury  perform 
roost  Important  public  functions,  and  are  a 
great  security  to  the  dtlzens  against  vbidlcttre 
proeecations  eltha  by  the  government,  or  by 
political  partisans,  w  by  private  enemies.** 
Story,  Const.  {  1779.  "If  •  •  •  the  people 
an  odightened  and  honest,  and  sealons  In  de- 
fense of  their  rights  and  Ubotles,  It  will  be  Im- 
posslbte  to  smrprlae  tbon  Into  a  aorrender  of  a 
Blni^e  valuable  &pp&adBSB  ot  the  trial  1^  ju- 
ry." Id.  1 1785.  "The  right  of  Indtvldnal  clt- 
Isens  to  be  secure  from  an  open  and  public  ac- 
cusation of  cilme^  and  firom  the  trouble^  ex- 


pense, and  anxiety  of  a  public  trial  before  a 
probable  cause  Is  established  by  the  present- 
ment and  Indictment  of  a  grand  Jury  In  case  of 
high  offenses,  la  justly  regarded  as  one  of  the 
securities  to  the  Innocent  against  hasty,  mali- 
cious, and  oppressive  prosecuUons,  and  as  one 
of  the  ancient  Immanltles  acid .  privileges  of 
English  liberty."  Jones  v.  Bobbins,  8  Gray, 
329,  S44. 

In  the  case  of  misdemeanors,  the  require- 
ment of  an  Information  filed  by  a  sworn  pub- 
lic officer,  learned  in  the  law,  who  has  no  mo- 
tive "other  than  to  protect  and  promote  the 
public  interest"  (State  r.  Dover,  9  N.  H.  472). 
and  whose  duty  it  is  as  much  to  secure  the 
innocent  from  persecution  as  to  prosecute  the 
guilty,  affords  a  protection  against  unfounded 
and  malignant  charges  at  least  equal  to  that 
afforded  by  the  grand  jury  In  the  case  of  fel- 
onies. It  would  be  much  greater  than  that 
of  the  latter  If  the  proceedings  and  practice 
In  the  grand  Jury  room  were  the  same  here 
as  in  England,  where,  to  prevent  vexatious 
Indictments  for  certain  misdemeanors,  it  has 
been  found  necessary  to  provide  by  statute 
that  no  one  shall  lay  before  the  grand  Jury  a 
Charge  of  certain  misdemeanors  without  per^ 
mission  of  a  judge,  the  attorney  general,  or 
of  the  solicitor  general,  unless  he  is  bound 
over  to  prosecute  by  a  magistrate.  The  crim- 
inal code  commissioners  in  1879  recommend- 
ed that  the  restriction  be  extended  to  all 
offenses.  1  Steph.  Hist  Cr.  Law  Eng.  293, 
294.  In  this  state  grand  juries  have.  It  Is 
believed,  usually,  If  not  always,  been  In- 
structed not  to  return  a  bill  against  the  ac- 
cused unless  upon  the  evidence  laid  before 
them— the  state's  evidence  alone— they  are 
catisfled  of  his  guilt  beyond  a  reasonaMe 
doubt.  1  Chit  Cr.  Law,  818;  4  Bl.  Comm. 
SOS.  But  whether  this  is  the  true  rule  or 
not  the  raw  that  no  man  can  be  publicly  ar- 
raigned and  put  on  trial  for  any  alleged 
crime  upon  the  mere  accusation  of  his  neigh- 
bor, though  made  under  oath,  nntll  the  charge 
has  been  Investl^ted,  and  found  true,  or 
probably  true,  by  a  grand  Jury  of  his  fellows, 
or  an  Impartial  public  officer,  is  an  Invaluable 
protection  against  false  and  malignant  accu- 
sations of  crime.  In  the  exceptional  class  of 
cases  referred  to,— cases  of  which  a  justice 
of  the  peace  In  1784  had  jurisdiction,— -the 
right  of  the  accused  was  to  obtain  a  jury 
trial  by  taking  an  appeal  from  the  Judgment 
of  the  Justice  on  giving  security  to  prosecute 
It  and  paying  costs.  State  v.  Griffin,  66  N.' 
H.  336,  29  Atl.  414.  This  burden  upon  the 
ri^t  of  jury  trial  has  been  maintained  onder 
the  constitution  upon  the  sole  ground  that  It 
existed  when  the  constitution  was  adopted. 
Oopp  V.  Henniker,  55  N.  H.  179,  196.  196.  In 
all  other  cases  trial  by  jury  was  free.  The 
accused  was  not  obliged  to  purchase,  or  even 
to  demand,  it  Wlthont  tt,  he  coold  not  be 
convicted  or  punished.  It  was  his  right  not 
to  be  "deprived  of  life,  liberty,  or  estate"  for 
any  criminal  offense,  nnHl  in  the  due  course 
of  the  comnKn  law  a  verdict  of  guilty  against 
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him  was  obtained.  The  burden  rested  not 
19011  him  to  procnre  either  a  trial  or  an  ae- 
qolttal.  It  rested  on  the  state—the  prosecu- 
tion—to obtain  a  trial  by  jmy*  u  well  as  a 
conviction  their  verdict  If  he  pleaded 
not  guilty,  he  was  not,  and  could  not  be,  re- 
quired to  do  or  say  anything  more.  The  law 
esteemed  hlin  Innocent  until  a  vexdlct  to  the 
contrary  was  rendered.  The  common  law— 
the  wt»ds  ftf  tUe  Great  Charter— assnred  btan 
that  he  should  not  be  condemned  or  pnnlsbed 
tor  any  criminal  offrase  until  a  Tordtct  of 
gnllty  by  a  jury  of  Us  equals  was  first  ob- 
tained against  him.  That  the  common-law 
tight  of  trial  by  Jury  In  criminal  cases  as  It 
existed  here  to  1784.  with  all  Its  incidents, 
"BO  far,  at  least,  as  thej  can  be  r^Eaided  as 
tmdfng  to  the  iwotectlon  of  the  accused,"  Is 
secnred  to  the  people  1^  the  constltutlmi.  Is 
not  open  to  doubt  It  Is  established  im- 
matraa  Jndguunts  of  the  court  bbA  Is  not 
questioned  1^  the  counad  for  the  state. 

The  question  presented  Is  whether  this  right 
is  Infringed  or  substantially  Impaired  by  the 
act  of  March  29,  1^  (Laws  1885,  c.  117). 
which  provides  that:  "Police  courts  ihaSl 
have  eoneuireut  jurisdiction  wKh  tbe  su- 
preme court  in  any  criminal  case  wh«e  the 
fine  does  not  exceed  two  hundred  dollars  and 
the  term  of  Impriscmment  does  not  exceed 
one  year.  In  case  of  an  appeal  to  any  case 
which  Is  b^ond  the  Jurisdiction  of  a  justice 
of  the  peace,  the  appelant  ahall  mter  Into 
recognisance  as  in  other  eases  in  any  sum 
not  less  than  one  hundred  doUars»  nor  moEe 
than  three  hundred  didlara.**  It  Is  not  dalm- 
ed  that  offaues  pnnlshaUe  by  sndt  a  fine  or 
term  of  Imprisonment  were,  to  1784,  wltiito 
tbe  jurisdiction  of  a  justice  of  the  peace.  In 
substance,  the  act  (on  the  toterpretatlon  most 
favoraUe  to  the  state)  deidaies  tiiat  a  peison 
accused  in  the  cases  q»eclfled  may  be  tried, 
found  gidlty,  and  condemned  to  the  prescrib- 
ed punishment  by  a  ptrtlce  Judgi^  sut^ect  only 
to  the  ri^t  ot  appeal  provided  by  the  gen- 
eral law  as  follows:  "A  person  soitenced 
for  an  offmse  1^  a  ptdice  court  •  •  •  may 
at  the  time  such  soitenoe  Is  declared  appeal 
therefrom  to  the  supreme  court  at  the  trial 
term  next  to  be  bolden  for  the  county.  Be- 
fore the  anKal  Is  allowed  the  appellant  ahall 
enter  recoj^nlsance  with  snffldent  sureties  In 
a  reasonable  sum,  not  exceeding  one  hundred 
doOan,  to  flvpear  at  th«  court  of  iq>peal,  to 
^OBCcnte  fals  appeal  with  effect  to  abide  tlie 
order  of  the  court  thereon,  and  If  so  required, 
to  be  Of  good  bcAavlor  to  the  meantlm&  If 
the  appelant  falls  to  enter  and  prosecute  his 
appeal  *  *  *  hla  reeogtosance  riiall  be  de- 
clared forfeited,  and  tbe  deife  •  •  •  shaU 
tnuumtt  to  tbe  •  *  •  police  comt  aM>eal- 
ed  from,  a  eerttOcate  of  sodb  forfoltnre.  The 
joatice  shall  record  such  certificate,  shall  add 
to  the  costs  fees  for  copies  sent  to  tiie  tHesk, 
fifty  cests  for  -Qte  deck's  certificate,  and  fifty 
cents  for  reecnding  it;  and  be  sball  Issue  a 
mittimus  to  cany'  toto  ^ect  the  original  sen- 
tence with  BUdi  laoreased  oosts.**   Pub.  8t 


G.  2(Q,  H  2-4.  If,  because  of  bis  pover^,  or 
because  he  is  a  stranger  In  a  strange  land, 
or  for  other  reason,  he  Is  unable  to  obtain . 
sufflldent  sureties,  or  to  pay  tbe  required  fees, 
the  accused  has  no  appeal,  and  no  jvry  trial. 
If  he  secures  his  appeal,  but  Is  unable,  or  tor 
any  cause  falls,  to  enter  and  prosecute  It,  not 
on^  Is  1^  smtence  of  the  police  court  affirm- 
ed, but  he  is  ctax^A  with  additional  costs, 
and  bis  recognizance  is  forfeited.  In  other 
words,  for  taking  and  falling  to  pmsue  his 
iuq>eal  he  Is  subjected  not  only  to  the  orig- 
inal sratoice,  but  also  to  the  p^ialty  of  psy- 
Ing  costs,  and  the  amount  of  his  recognizance. 
Tbe  only  ground  upon  which  it  has  been  hdd 
or  claimed  that  under  the  constitution  the 
light  of  jury  trial  may  be  subjected  to  these 
burdois  Is  that  to  17S4  they  listed  by  law 
to  cases  wlthto  the  Jurisdiction  of  a  justice 
of  tbe  peace;  that  It  Is,  with  these  burdens 
upon  it  the  same  trial,  to  substance  as  that 
whldi  was  to  use  to  those  cases  when  the 
ccmstltutlon  was  ftamed.  It  Is  not  questioned 
that  the  Imposition  of  these  burdens  on  the 
right  of  jury  trial  to  any  other  cases  Is  for- 
blddoi  by  tbe  cmistltatlon.  *'If,  to  a  class  ot 
crimtosl  cases,  at  the  dale  of  the  coDstltutitm, 
a  defoidant  was  entitled  to  a  jury  trial  upon 
his  complying  with  the  single  condition  of  re- 
maining to  custody,  or  giving  security  for 
his  appearance  mex^t  as  be  might  elect  bis 
constitutional  right  would  be  Infringed 
audi  a  material  alteration  of  ibe  terms  on 
wbicb  he  can  ea^oy  the  right,  aa  ">yirjt^  iiig 
eDjoymmt  of  It  depend  vpm  his  paying  a 
jury  fee,  or  the  oosts  of  the  ^osecutlon.  or 
giving  security  for  his  ^>peaance  without 
the  option  of  remaining  to  custody,  w  giving 
security  for  anything  else  than  his  appear^ 
ance,  or  Incurring  tbe  risk  of  Increased  pun- 
ishment OT  submitting  to  anything  else  that 
wanld  operate  as  a  penalty  for  the  exercise 
of  the  right"  Oopp  Hennlker,  W  N.  H. 
179.  a02;  State  v.  Grlflto.  66  N.  H.  826,  828, 
29  Ati.  414.  and  cases  dted. 

But  It  Is  suggested  that  the  court  may  grant 
an  appeal  without  requiring  the  defendant  to 
comply  with  the  requirements  of  the  law 
lOattog  anraala;  ttiat  an  appeal  may  be  al- 
lowed upon  the  deftodanCa  merely  recogniz- 
ing for  his  appearance  as  to  caaes  where  be 
is  bound  over  to  answer.  Tbe  stotnte  admits 
of  (Hily  two  poeslbAe  constructions.  It  either 
does  (»  does  not  confer  the  right  of  aroeat  If 
it  does  not  nobody  contends  tbst  It  can  be 
sustained.  If  It  does.  It  gives  the  ^peal  pro- 
vided by  the  general  law.  This  ta  undoubt- 
edly the  true  construction.  It  Is  what  the  leg- 
islature intended.  Tbe  stotnte  Is  to  be  react 
laredsely  as  If  the  general  law  <tf  appeal  were 
repeated  to  It  and  re-enacted.  But  there  was 
no  occasion  for  re-enacting  the  general  law. 
Statates  are  construed  to  view  of  tbe  existing 
law.  Tbe  gmwal  tow  of  appeal-^toe  provi- 
sion tiist  any  poson  sentenced  by  a  police 
court  may  appeal  therefrom— extends  to  every 
case  created  by  subsequent  legislation  that 
Calls  wtthto  It   Roberta  v.  Stark.  47  N.  H. 
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223.  225;  State  t.  Bum,  61  N.  H.  373;  State 
T.  Bean.  63  N.  H.  249.  An  appeal  from  a  eath 
ardlnate  tribunal's  determination  of  fact  Is  un- 
known to  the  common  law.  It  exists  only  by 
statute.  Wetherbee  y.  Johnson,  14  Mass.  412. 
420;  Com.  V.  Richards,  17  Pick.  295,  296;  U. 
S.  T.  Wonson,  1  Gall.  4,  14,  15,  Fed.  Cas.  Na 
16,750;  State  t.  White.  41  N.  H.  194,  196. 
The  court  cannot  allow  an  appeal  where  none 
is  provided,  nor  can  It  dispense  with  any  of 
the  prescribed  conditions  of  an  appeal  that  Is 
provided.  When  the  legislature  declares  that 
before  an  appeal  Is  granted  the  appellant  shall 
enter  Into  a  recognizance,  the  court  cannot 
say  that  It  shall  be  granted  without  a  recogni- 
zance. 'For  appeal  on  condition  the  court  can- 
not sobstitiite  appeal  without  condition.  For 
the  appeal  Intended  and  provided  by  the  legis- 
lature the  court  cannot  substitute  an  appeal 
which  the  legislature  did  not  Intend.  The 
court  cannot  lawfully  legislate.  Undoubtedly, 
"when  a  statute  may  constltutlonaUy  operate 
upon  certain  persons,  or  In  certain  cases,  and 
was  not  evidently  intended  to  conflict  with  the 
constitution,  It  Is  not  to  be  held  unconstitu- 
tional merely  because  there  may  be  persons  to 
whom  or  cases  In  which  It  cannot  constitution- 
ally apply;  but  It  Is  to  be  deemed  constitu- 
tional, and  construed-  not  to  apply  to  the  latter 
persons  or  cases,  on  the  ground  that  courts  are 
bound  to  presume  that  the  legislature  did  not 
intend  to  vli^te  the  constitution."  Opinion  of 
Justices,  41  N.  H.  553,  655.  This  Is  merely 
saying  that  a  statute  Is  to  be  held  unconstitu- 
tional In  those  particulars  only  that  conflict 
with  the  constitution.  So,  "where  there  are 
different  provisions  In  the  same  statute  so  dis- 
tinct and  Independent  that  the  one  may  not 
have  been  the  motive  or  Inducement  to  the 
other,  one  may  be  held  valid  and  the  other" 
unconstl  tutional  and  void.  Jones  v.  Rob- 
bins,  8  Gray.  329,  838;  Nolan's  Case,  122  Mass. 
330,  332.  333.  A  statute  made  In  express 
terms  both  retrospective  and  prospective  may 
be  held  valid  so  far  as  It  looks  to  the  future 
and  void  so  far  as  It  affects  past  transactions. 
Kent  T.  Gray,  63  N.  H.  576;  Rockport  v. 
Walden,  54  N.  H.  167.  Undoubtedly,  '*what- 
ever  the  language  of  the  l^lslature"  In  any 
case  may  be,  "the  court  la  tMMind  to  presume 
that  It  Intended  to  keep  within  the  limits  of 
the  constitution."  LeavItt  v.  Loverlng,  64  N. 
H.  607,  608,  16  AU.  414.  In  other  words.  If 
the  language  of  the  stetute  Is  capable  of  being 
so  construed  as  to  be  consistent  with  the  con- 
stitution, the  court  fs  bound  to  give  It  that 
construction.  If  not  capable  of  such  construc- 
tion, all  the  court  can  do  Is  to  pronounce  it 
void.  This  Is  the  whole  extent  of  the  doc- 
trine. It  affords  no  warrant  for  giving  the 
statute  a  meaning  that  the  legislature  did  cot 
Intend.  It  does  not  authorize  the  addition  to 
the  statute  of  such  words,  provisions,  or  modi- 
fications not  therein  expressed  or  Implied  as 
may  be  necessary  to  render  It  consistent  with 
the  constitution.  If  It  did,  an  unconstitution- 
al statute  would  be  impossible.  By  addition 
or  subtraction  Its  defects  oould  always  be  cur- 


ed. For  example,  In  Perkins  v.  Towle,  58  N. 
H.  426,  sectlw  23,  chapter  231,  of  tlie  General 
Statutes,  extending  the  provision  for  actions 
by  a  landlord  against  a  tenant  to  cases  where 
that  relation  does  not  exist,  waa  held  uncon- 
stitutional, because  by  section  17  of  the  act 
the  defendant  is  required,  before  his  appeal  is 
allowed,  to  recognize  with  sufliclent  sureties  to 
enter  and  prosecute  his  appeal,  to  pay  all  r^t 
then  due  or  which  may  become  due,  and  such 
damages  and  costs  as  may  be  awarded  against 
him,  thereby  Imposing  upon  his  right  of  trial 
by  Jury  an  unwarranted  burden.  The  objec- 
tion could  have  been  easily  cured  by  striking 
out  of  section  17  the  requirement  of  a  recog- 
nizance, if  the  court  had  the  power.  It  is.  In 
this  particular.  Impossible  to  dIstlngtilBh  that 
case  from  the  present  If  the  provision  for  a 
recognizance  can  be  stricken  out  here.  It  could 
and  ought  to  have  been  In  that  case.  If,  un- 
der the  statute  now  In  question,  the  court  can 
give  the  defendant  an  appeal  without  coste, 
free  of  all  the  conditions  prescribed  by  the 
statute,  It  could  and  ought  to  have  given  the 
defendant  in  that  case  such  an  api>eai,  and 
have  sustained  the  statute,  so  far,  at  least,  as 
the  ground  upon  which  it  was  decided  was 
concerned.  So  a  statute  authorizing  searches 
without  a  warrant  might  be  sustained  as  coa- 
Btltutloual  by  judicially  incorporating  in  it 
article  19  of  the  bill  of  rights,  or,  perhaps, 
a  statute  giving  a  justice  of  the  peace  juris- 
diction of  all  felonies  (Const,  art.  4)  by  sup- 
plying, by  judicial  leglalBtlon,  provisions  for 
the  attendance  at  his  court  of  grand  and 
petit  juries.  State  v.  Fetereon.  41  Vt.  604, 
522.  If  the  court  had  the  power  to  repeal  the 
statute  Imposing  burdens  upon  the  appeal,  if 
in  defiance  of  the  le^lative  will  It  could  ^ve, 
or  if  the  le^slature  should  glv^  the  accused 
"an  unobstructed  and  tmclogged  right  of  ap- 
peal," the  statute  in  question  would  not  be 
free  from  constitutional  objection.  The  obli- 
gation to  appeal  la  itself  a  burden  imwarrant- 
ed  by  the  constitution. 

By  the  statutes  of  Massachusetts  the  appe- 
lant from  the  sentence  of  a  justice  of  the  peace 
or  poUce  court  Is  required  to  recognize  with 
sureties  to  appear  at  the  court  api>ealed  to 
until  the  final  sentence  or  order  of  that  court, 
to  abide  such  final  sentence  or  order,  and  not 
depart  without  leave,  and  In  the  meantime  to 
keep  the  peace  and  be  of  good  behavior.  He  Is 
subjected  to  no  costs  of  taking  or  prosecuting 
his  appeal,  unless  upon  his  trial  he  Is  convicted. 
If  he  "falls  to  enter  and  prosecute  his  appeal, 
he  is  defaulted  on  his  recognizance,  *  «  • 
and  the  superior  court  may  award  sentence 
against  him  for  the  offense  whereof  be  was 
convicted,  in  like  manner  as  If  be  bad  been 
convicted  in  that  court"  Gen.  St  c  173.  SS 
1-6.  On  such  default  a  more  severe  punish- 
ment than  tljat  imposed  by  the  police  court  may 
be  awarded  blm.  Batchelder  v.  Com.,  109 
Mass.  361.  In  Jones  v.  Bobbins,  8  Gray.  329 
(decided  in  1857).  it  was  held  by  a  divided  court 
that  article  12  of  the  Massachusetts  bill  of 
rigfata  (Identirail  with  our  article  16,  oicept  that 
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It  contabu  the  addltloiul  pnirtslon  that  "the 
leeUatnTe  staan  not  mafee  asy  lav  Uiat  ehaD 
sibject  Koj  person  to  *  *  *  taifBmous  piur 
Uunent  •  •  •  withoQt  trial  by  Jury")  was 
not  infringed  by  a  statute  anttratMng  a  poUce 
court  to  try  and  pan  sentence  upon  persona 
chazsed  wltii  an  offaise  pimkfbaMe  by  In- 
flUttons  iKUdahmait,  sabject  to  the  light  of  ap> 
peal  provided  by  the  statntea  above  dted.  The 
court  also  held  that  tiieee  statutes  conferred  on 
the  appellant  "an  nnqnallfled  and  nnfiettaed 
tIgAt  of  ^qjeaL"  The  dedslon  rests  upon  the 
mistaken  view  that  the  constltntional  right  of 
trial  by  Jory  Is  a  prlrlk^e  to  be  asserted,  tin- 
stead  of  an  nnconditlonai  Immunity  from  sen- 
tmce  or  panlshmoit  tor  crime,  unHl  at  the 
hands  of  a  Jury  a  verdict  of  gnltty  is  oijtauied. 
The  court,  after  stating  In  substance  that  tbe 
last  clause  ot  arttde  i2,  prohibiting  the  legis- 
lature from  making  any  law  which  dull  sub- 
ject any  person  to  Infamous  ponlshment  with- 
out trial  by  jury,  was  "added  for  greater  cau- 
tion," and.  though  more  explicit  than  tbe  pife- 
cedtaff  clause,  "judgmoit  of  his  peas,"  did 
not  materially  modify  Its  meaning,  say  (page 
341):  '*Ab  the  object  at  the  danse  Is  to  secure 
a  bonflt  to  the  aocosed.  iriilCh  be  msy  avail 
himself  of  or  waive,  at  his  own  ctecdon,  and  as 
tbe  pmpose  of  the  provision  is  to  secure  the 
right  wltboot  directing  tbe  mode  In  which  It 
shaD  be  enjoyed,  it  u  not  violated  an  act  <tf 
IcgWatfon  which  autiuntees  a  single  magistrate 
to  try  and  pass  sentence,  provided  the  act  con- 
tains a  provision  that  tbe  party  ahaS  have  an 
unquallfled  «nd  unfiettered  rt^t  of  appeal,  and 
a  trial  by  Jury  In  Qw  I4>pellate  comi;  subject 
imly  to  the  otmumm  liability  to  give  uail,  or  to 
be  ocmimltted  to  Jail,  to  msinre  bis  appearance 
and  to  abide  the  Judgment  at  ttie  court  aiqpefded 
to.  Tbla  la  a  necessary  fnoonvenlenc^  as  la 
also  the  dday  of  the'Mal  tfll  tbe  sitting  of  such 
court  Tbey  are  tbe  same,  and  r»  greater  than 
ttiey  would  be  In  case  tbe  magistrate.  Instead  of 
pttsing  sentence,  should,  on  examination,  bind 
the  accused  over,  oi*,  as  the  necessary  attema- 
dve^  conmdt  him  to  JaO."  A  ffttal  objection 
to  this  doctrine  Is  that  It  puts  the  burden  of 
obtaining  a  Jury  trial  upon  the  defendant.  In- 
stead ot  tbe  state.  Ii  oompela  bim  to  appear, 
and  demand  the  trial,  without  which  QieconsU- 
tutkm  expressly  declares  he  shall  not  be  con- 
demned. The  difference  between  a  rlgttt  to 
iary  trial  upon  demand  made  thereto*  and  the 
rl^t  not  to  be  oonvleted  or  pualsbed  untU  a 
trial  Is  bad  Is  wide. '  A  man  Is  not  to  be  Im- 
prtooned  or  otherwise  pnnlsbed  because  a  cor- 
rupt or  Ignorant  maglBtrate  has  Coiind  hhn 
gnOty  of  crime,  and  be  has  not  suffldent  In- 
telBgoKe  to  demand  and  take  tbe  propor  steiie 
to  obtain  a  trial  by  Jury.  As  long  aa  he  re- 
mains entlrdy  passive^  aa  ilong  aa  be  neither 
does  nor  says  anything  relative  to  the  diarge 
against  him,  excqrt  to  piiilnfirin  his  Innbeoice 
by  a  idea  of  not  goiUy,  be  Is  usured  by  the 
express  terms  of  tbe  constitution  that  he  cannot 
be  condemued  until  tbe  state  has  obtained  a 
Twdlct  of  guiUy  ^m  12  of  bis  .  iielgbbns. 
"No  subject  shall  be  •  .  *  •  deprived  of  Uf^ 


liberty  or  estate  but  by  the  Judgment  of  bis 
peers."  This  language  does  not  mean— it  can* 
not  reasonably  be  construed  to  mean— that  be 
may  be  tried  and  finally  condemned  by  a  mag- 
istrate unless  he  takes  certain  prescribed  meas- 
ures to  secure  a  oonsUtatknal  trlaL  To  say 
tiiat  the  required  reoog^ilsance  upon  an  aiq>eal 
subjects  tbe  party  to  no  greater  Inconvenience 
Is  no  greater  burden  than  the  recognizance  re- 
quired upon  an  ezamfaiatiota  and  binding  over. 
If  it  vrere  tnie^  does  not  cuiclude  the  matter. 
It  is  not  merely  the  recognizance,  but  the  Judg^ 
ment  ni  tbe  maglstmte,  tiie  smtence  without  a 
Jozy  trial,  that  is  in  question.  But  it  Is  not 
tme.  In  legal  effect,  the  difference  between 
recognhsances  upon  a  binding  ova-  and  upon  an 
appeal  Isgreat  In  ttie  first  case  the  sole  con- 
sequence of  a  default  or  forfeiture  Is  to  create 
a  debt  bi  the  amount  of  the  recognisance,  pay- 
ment of  ^whid^  may  be  enforced.  Upon  the 
f  (Hfeiture  of  tile  recognisance  tak»i  on  aKteal 
not -only  Is  the  dtfendant  subjected  to  the  pay- 
XDoit  of  the  amount  ctf  the  recognisance,  but 
he  la  also,  under  the  Bfassachusetto  statute, 
sentenced  tor  the  offense  charged  by  the  court 
appealed  to,  as  If  be  had  been  convicted  in 
that  court  By  his  default  he  Is  held  to  waive 
a  Jury  trlaL  Cdul  v.  'Whitney,  108  Mass.  5- 
7.  If  this  is  sound  consOtntkmal  law,  the  leg^ 
Islature  may  enact  a  statute  pravidtaig  that  a 
person  bound  over  on  examination,  who  for- 
feits his  recognisance^  or  vrbo,  in  default  of  a 
reoognlaance,  Is  committed  to  JaU,  and  escapes, 
may  be  broui^  In  rat  a  o^laa,  and  sentenced 
for  the  offense  charged,  as  if  he  were  convict- 
ed. It  mli^  dispense  with  the  examination 
and  recognisance,  and  provide  that  a  person 
charged  vplth  crime,  who  falls  to  ai^iear  upon 
a  sinqde  notice  or  summons,  may  be  brought 
In,  and  Judgment  rendered  agidnst  fatan  upcm 
default,  as  In  dvU  actions.  In  each  case  he 
iroald  be  no  more  deprived  of  a  Jury  trial  than 
Is  Che  an)dlant  If  he  should  appear,  and  de- 
mand a  Jury  Mai.  It  wotfld  be  accinded  him. 
Ttial  by  a  magistrate^  trial  without  a  Jury,  Is, 
In  a  cDttstttntlonal  sense,  no  trial;  and  no  rea- 
son an^eais  wb^,  upon  tiie  firfdtnre  of  a  re- 
cognisance^ tbe  court  may  not  be  authorized  to 
pronounce  final  sostence  as  weB  without  as 
with  such  a  trial.  The  consequence  of  the  for- 
feiture of  the  appellant's  rscognlaance 'under 
our  statute  (Pub.  Bt  c.  XSt,  f  4)  is,  la  dEect, 
tbe  same  aa  it  was  In  Uassadiusetta  in  1867, 
except  that  then  he  ml^t  receive  a  more  se- 
vere sentence  than  that  appealed  from.  ISme 
difference  to  immaterial  to  the  constitutional 
question. 

The  opinion  :at  ttm  majority  of  tiie  court  In 
Jonea  v.  Bobbins  makes  no  answer  to  fbese 
views,  nor  to  those  expressed  by  Thomas,  J., 
dlssmting,  who  says  (pagea  861-858):-  "I  con- 
cur also  in  tfae  pptadon  [of  the  majority]  that 
tiie  dtlsen  cannot  be  subjected  to  a  trial  tar 
an  offense  vMted  a  capital  or  Infamous 
pnnlstament  without  the  Intervention  of  a 
grand  Jury,,  v^di,  standing  between  bim  and 
the  power  of  tbe  government  and  the  passions 
of  the  ^oBe^tor,  BbaU  aay,  upm  their  oaths. 
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tliat  there  Is  good  caXM  why  he  shaU  be  sob- 
Jectea  to  trial.  •  But  there  la,  to  myself,  plain- 
er and  more  solid  ground  vpoa  which  the  coa- 
duBlon  rests  that  a  police  court  or  a  justice  olt 
the  peace  camiot  be  dothed  with  jurisdiction 
to  try  the  citizen  tor  an  offense  which  will 
subject  him  to  a  capital  or  Infamous  punish- 
ment. It  Is  obvious  to  mnark  that,  If  the 
Intervention  of  a  grand  Jury  is  all  that  Is 
wanting  to  the  validity  ot  this  Jurisdiction, 
the  legislature  might  at  once  provide  for  the 
return  of  Indictments  Into  the  police  court 
and,  reserving  to  the  accused  the  right  of  ath 
■  peal,  might  subject  him  to  a  trial  even  for  his 
life,  before  a  single  magistrate.  I  find  It  Im- 
possible to  assent  to  any  such  conclusion,  or 
to  any  reasoning  that  would  lead  to  It.  It 
seems  to  me  plain  that  when  the  constitution 
declares  that  'the  legtslatiure  sliaU  not  make 
any  law  that  shall  subject  any  person  to  a 
capital  or  Infamous  punishment  •  •  * 
without  trial  by  Jury,'  Its  meaning  Is  trial  by 
Jury  when  and  wheresoever  he  shall  be  tried; 
;not  upon  bis  second  trial,  nor  after  having 
been  subjected'  to  another  and  different  mode 
of  trial.  If,  for  an  offense  subjecting  him  to 
capital  or  Infamous  punlsliment,  the  citizen 
may  be  tried  once  without  a  jury,  it  la  not 
easy  to  see  why  he  may  not  be  so  tried  a  sec- 
ond time;  wliy  the  legislature  may  not  pro- 
vide that,  upon  appeal  to  the  municipal  court, 
he  may  be  tried  by  a  single  Judge,  and  post- 
pone his  trial  by  Jury  to  his  appeal  to  this 
court.  Such  a  law  would.  Indeed,  clog  and 
obstruct  his  trial  by  Jury;  but  the  difference 
between  that  and  this  Is  In  degree  only.  The 
subjecting  the  accused  to  one  trial  by  a  single 
magistrate  obstructs  the  right  of  trial  by  Jury, 
and  essentially  Impairs  Its  value.  It  places 
between  the  accused  and  a  trial  by  jury  a 
barrier  not  necessary  for  the  security  of  the 
public,  such  as  are  the  preliminary  examina- 
tion and  the  holding  to  bail.  *  *  *  It  sub- 
jects him  to  uxmecessary,  and  often  fatally 
burdensome,  ^pense  before  he  can  reach  the 
tribunal  by  which  it  is  his  right  and  his  se- 
curity to  be  tried.  Tbe  subject  cannot  be 
said,  und»  such  a  law,  to  obtain  his  right 
freely,  and  without  being  obliged  to  purchase 
It;  completely,  and  without  any  denial; 
promptly,  and  without  delay.'  When  you 
state  the  proposition  that  a  man  may  be  con- 
stitutionally tried  for  murder  by  a  Justice  of 
the  peace  or  a  police  court,  or  by  any  single 
judge,  even  after  Indictment,  and  that  he  can- 
not have  a  trial  by  jury  until  he  has  been  tried 
by  a  single  magistrate,  I  think  every  mind 
familiar  with  the  C(»istitution,  and  with  the 
common-law  rights  secured  by  It,  shrinks 
from  the  conclusion.  Yet  It  Is  to  be  observed 
that  the  twelfth  article  of  the  bill  of  rights 
makes  no  distinction  between  laws  subjecting 
the  citizen  to  capital  and  those  subjecting  him 
to  infiunous  punishments.  They  stand  on  the 
same  ground.  *  *  *  It  Is  not  an  unob- 
structed and  nnclogged  right  of  appeal  which 
the  twelfth  article  secures,  but  an  unobstruct- 
ed and  unclogged  right  of  trial  by  jury."  To 


these  weighty  words  of  Judge  Tliomas  no  aat- 
isfact(H7  reply  has  ever  been  made. 

The  doctrine  of  Jones  v.  Bobbins  has  not 
found  taYoe.  It  Is  repudiated  by  the  highest 
courts  of  tiie  land.  The  question  first  aroee 
In  the  United  States  dlstrlet  court  of  New 
Tork  In  Re  Dana,  7  1, 4,  6,  Fed.  Cas.  No. 
3,554,  decided  In  1873.  Dana  was  charged 
Information  in  the  police  conrt  of  the  District 
of  Columbia  with  having  puUlshed  a  libel, 
and  was  arrested  In  New  York.  X  warrant 
to  authorise  his  being  taken  to  Washington 
was  refused  on  the  ground  that  he  would 
there  be  tried  in  a  manner  forbidden  by  the 
constitution;  that  Is  to  say.  In  the  police  court 
without  a  Jiury,  subject  to  a  right  of  appeal  to 
the  supreme  court  of  the  District,  and  there  to 
be  tried  by  Jury.  Blatchford,  J.,  said  the  of- 
fense of  libel  is  "one  of  the  crimes  which 
must,  UQder  the  constitution,  be  tried  by  a 
jury.  The  act  of  1870  provides  that  the  In-- 
fonnation  In  this  case  shall  not  be  tried  by  a 
Jury,  but  shall  be  tried  by  a  court.  It  is  true 
that  It  gives  to  the  defendant,  after  Judgment, 
•  •  •  the  right  to  appeal  to  another  conrt 
where  the  information  must  be  tried  by  a 
jury,  but  this  does  not  remove  the  obJecUcm. 
If  congress  has  the  power  to  deprive  the  de- 
fendant of  his  right  to  trial  by  jury  for  one 
trial,  and  to  put  him.  If  convicted,  to  an  ap- 
peal to  another  court,  to  sectire  a  trial  by  jury. 
It  is  difficult  to  see  why  It  may  not  also  have 
the  power  to  provide  for  several  trials  by  a 
coTUt  without  a  jury  on  several  successive 
coDvlcUons,  before  allowing  a  trial  by  jury. 
In  my  Judgment,  the  accused  Is  entiUed  not  to 
be  first  convicted  by  a  court,  and  then  to  be 
acquitted  by  a  Jury,  but  to  be  acquitted  or 
convicted  in  the  first  Instance  by  a  jury." 
The  case  Is  cited  and  ai^roved  In  CalUn  v. 
Wilson  (1887)  127  U.  8.  540,  554.  555.  8  Sup. 
Ct  1301,  where  It  was  unanimously  hdd  that 
a  person  accused  of  conspiracy  is  entitled,  un- 
der the  provisions  of  the  constitution  of  the 
United  States,  to  a  trial  by  jury,  and  that  an 
act  of  congress  providing  that  he  may  be 
tried,  convicted,  and  sentenced  by  the  police 
court  of  the  District  of  Columbia,  subject  to  a 
right  of  appeal  to  the  supreme  conrt  of  the 
District,  Is  unconstitutional  and  void.  The 
court  say  (pages  556,  557, 127  U.  S.,  and  page 
1307,  8  Sup.  Ct.) :  "The  argument  made  in  be- 
half ot  the  government  implies  that,  If  con- 
gress should  provide  the  police  conrt  witb  a 
grand  Jury,  and  authwlze  that  court  to  try 
without  a  jury  all  peraons  Indicted  even  for 
crimes  punishable  by  confinement  In  the  peni- 
tentiary, such  legislation  would  not  be  an  in- 
rasion  of  the  constitutional  right  of  trial  by 
Jury,  provided  the  accused,  after  being  tried 
and  sentenced  In  the  police  court,  Is  given  ,^n 
tmobstructed  right  of  appeal  to  and  trial  by 
Jury  in  another  court  to  which  the  case  may 
be  taken.  We  cannot  assent  to  that  Interpre- 
tation of  the  constitution.  Except  In  that 
class  or  grade  of  offenses  called  petty  offenscR. 
which,  according  to  the  common  law,  may  be 
proceeded  against  summarily  In  any  trlbaual 
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l^ally  c<mstltuted  for  that  purpose,  the  guar- 
anty of  fin  impartial  jury  to  the  accused  In  a 
criminal  prosecution  conducted  either  la  the 
name  or  by  or  under  the  authority  of  the  Unit- 
ed States  secures  to  him  the  right  to  enjoy 
that  mode  of  trial  from  the  first  moment,  and 
io  whatever  court  he  is  put  oa  trial  for  the 
offense  charged.  In  such  coses  a  Judgment 
of  conviction  not  based  upon  a  verdict  of 
guilty  by  a  jury  is  void.  To  accord  to  the 
accused  a  right  to  be  tried  by  a  jury  in  an  ap- 
pellate CO  art  after  he  has  been  once  folly  tried 
otherwise  than  by  a  jury  In  the  court  of  orig- 
inal Jurisdiction,  and  sentenced  to  pay  a  fine. 
Of  be  Imprisoned  for  not  paying  It,  does  not 
satisfy  the  requirements  of  the  constitution." 
However  free  and  unobstructed  the  right  of 
appeal  may  be,  It  subjects  the  accused  to  the 
tzouble,  expense,  and  anxiety  of  two  trials  on 
the  iBsne  of  gnllt  or  Innocence,  Instead  of  one. 

It  is  said  that  a  trial  by  the  magistrate  in- 
stead of  an  examination,  is  "rather  a  benefit 
to  the  accused  than  a  burden  or  disadvantage 
to  him,"  because  on  a  trial  he  must  be  dis- 
charged if  "a  reasonable  doubt  of  his  guilt 
la  not  removed,"  while  on  examination  he 
"most  be  hdd  for  probable  cause,"  and  that 
DO  more  ball  would  be  reqnired  on  his  ap- 
peal from  a  conviction  than  apon  a  binding 
over  for  his  appearance.  State  t.  Oralg,  80 
Me.  86,  80,  13  AtL  128.  But  the  question  Is 
upon  the  effect  of  the  statute  In  the  case  of 
a  conviction,  not  In  the  case  of  acqtiittal. 
The  constitutional  gnaranfy  la  not  that  the  ac- 
cused shall  not  be  acquitted,  but  that  be  shall 
not  be  convicted  and  punished  without  a  Jmy 
trial.  Com.  t.  Graves,  112  Mass,  282.  An 
examination  is  not  a  trial.  The  holding  to 
bail  thereupon  is  not  even  an  accusation.  It 
Is  merely  a  finding  that,  before  the  defendalit 
is  formally  accused  of  the  crime,  the  ques- 
tion of  his  guilt  or  innocence  ought  to  be  In- 
veorUgated  by  a  competent  tribunal,  namely, 
the  grand  Jury.  1  Chit  Or.  Law,  89.  It 
adds  nothing  to  the  weight  of  the  complain- 
ants charge.  The  defendant  may,  without 
prejudice  to  his  rights,  or  stain  upon  his  rep- 
utation, other  than  that  caused  by  the  charge 
alone,  waive  an  examination,  and  recognize 
without  a  hearing.  It  may  be  said  that  he 
may  also  waive  a  trial,  and  take  his  api>eal. 
Possibly  he  may,  but  he  goes  forth  as  a  con- 
victed criminal,  with  merely  a  right  to  a  new 
trlaL  He  stands  morally,  and  In  respect  to 
his  character  and  good  name,  as  if,  after  a 
SVTft  verdict  of  guilty,  he  Is  awarded  a  new 
trial.  This  Is  a  hardship  to  which  by  the 
common  law  of  S^gland  and  the  common  law 
of  the  colony  In  1784  be  could  not  be  snb-. 
jected.  ,  The  court  In  State  T.  Craig  were 
apparently  of  opinion  that  no  burden  not  pe- 
cnnlary  Is  or  can  be  in  law  an  tanjustlflable 
burden  upon  the  Jury  trial  of  the  constitution. 
In  the  minds  of  a  great  majority  of  mankind 
a  stain  upon  their  reputatlim  or  a  blot  on 
their  character  is  a  heavier  burden  than  any 
mere  pecimiary  loss.  If  the  award  of  an  un- 
otMtrficted  J  017  trial  upon  appeal  answeis  the 


constitutional  guaranty  In  one  class  of  cases, 
it  does  in  all.  To  sustain  this  statute  will 
establish  it  as  the  constitutional  law  of  the 
state  that  a  i>ollce  court  may.  If  the  legisla- 
ture think  fit,  be  Invested  with  authority  to 
try  and  determine  all  felonies,  including  mur- 
der, subject  only  to  the  right  of  appeal.  The 
constitutional  right  to  an  accusation  by  In- 
formation before  being  put  on  trial  for  a  mis- 
demeanor  stands  on  the  same  ground  as  the 
right  to  indictment  before  being  put  on  trial 
for  a  felony.  Informations  and  Indictments 
are  classed  together  In  the  constitution. 
Const,  art.  87.  If  the  former  may  be  abol- 
ished, so  may  the  latter,  and,  with  them, 
grand  Juries.  All  the  barriers  which  the 
common  law  Interposed  between  malicious 
and  groundless  charges  and  a  public  trial 
may  be  removed.  Any  one  owing  a  grudge 
against  his  neighbor,  by  his  mere  accusation 
of  crime,  no  matter  how  false  and  malignant, 
may  compel  him  to  undergo  the  humiliation 
and  shame  of  being  publicly  arraigned  and 
tried  on  the  question  of  his  guilt  or  innocence. 
In  and  prior  to  1784  a  Justice  of  the  peace 
had  authority  to  try  and  determine,  subject 
to  appeal,  those  criminal  offenses  only  that 
were  punishable  by  a  fine  not  exceeding  40 
shillings,  by  whipping,  or  setting  In  the 
stocks.  1  Prov.  Papers,  892,  395;  8  Prov. 
Papers,  187,  224;  Prov.  Laws  1T61,  pp.  1, 
2,  48,  49;  Prov.  Laws  1771,  pp.  9,  11,  16-18, 
30,  31,  39,  40,  43,  S2,  60.  By  the  act  of 
December  18,  1812  (Laws  1815,  p.  328,  {  3), 
a  Justice  was  authorized  to  punish  larceny  of 
property  not  exceeding  $6.67  In  value  by  a 
fine  of  $10  or  imprisonment  not  exceeding  30 
days.  By  the  Revised  Statutes  be  was  given 
authority  to  try  and  determine  all  cases 
where  the  punishment  was  by  fine  not  ex- 
ceeding $10  (Rev.  St  c.  222,  S  D,  certain 
cases  punishable  by  imprisonment  not  ex- 
ceeding 30  days  ad.  c.  113,  §  15),  and  certain 
others  punishable  by  imprisonment  not  ex- 
ceeding e  months  (Id.  c.  116,  H  2,  3).  In  the 
revision  of  1867  a  Justice  was  given  Jurisdic- 
tion of  all  offenses  where  the  punishment  Is 
by  fine  not  exceeding  $20  or  by  imprisonment 
not  exceeding  six  months  or  by  both.  Com- 
missioners* R^rt,  c.  235,  {  4;  Gen.  St.  c.  2S4, 
4. 

The  question  of  the  constitutionality  of  this 
apparently  Increased  Jurisdiction  of  a  Justice 
of  the  peace  has  never  been  raised.  Whether 
It  Is  to  be  or  may  be  sustained  on  the  ground 
that  the  Increase  Is  ostensible  rather  than 
actual,  that  $10  in  1812  and  1842  and  $20  In 
1867  was  no  more  In  value  than  40  shillings 
in  1784,  and  that  imprisonment  In  Jail  for 
six  months  is  not  more  than  a  just  and  rea- 
sonable equivalent  for  the  barbarous  punish- 
ment of  a  public  whipping  and  setting  In  the 
stocks,  or  on  the  ground  of  usage  and  acqui- 
escence (Pierce  v.  State,  18  N.  H.  536,  57S; 
Copp  T.  Henniker,  55  N.  H.  179,  209;  King  T. 
Hopkins,  67  N.  H.  334,  366;  Kenlston  v. 
State,  03  N.  H.  87,  38;  Boston,  C.  &  M.  R. 
Co.  T.  State.  62  N.  H.  648,  649;  State  v.  Bos- 
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worth,  18  Yt  4(ffi,  41S),  Is  a  question  not 
rataed.  and  not  necessaiy  to  be  considered. 
Exceptton*  sustained. 

BLODGETT.  CHASE,  and  PARSONS,  J7., 
concurred.  OLARK,  WALLACE,  and  PIKE. 
JJ.*  dissented. 

(K  N.  J.  B.  UO) 

PARICER  et  al.  r.  SEELEY  et  al. 

(Ooort  ot  Obancery  of  New  Jeraer.  Sept.  20, 
1^7.) 

Trvsts— liira  Annditt— FaoiiT^APPoRTioiiif  bnt 
—Power  or  Balb— Whsn  iNraitRRo— Wili^— 
CossTHUCTioN— Option  o»  Lira  Tbsant  to  Pcb- 
CBASK — Whbm  Lost. 

1.  Where  a  widow  la  entitled  to  an  annoitr 
under  her  husband's  will,  on  ho-  death  ber  estate 
ia  entitled  only  to  that  part  ot  the  annoit;  for 
the  year  in  which  she  died  which  had  accrued  at 
the  time  of  her  death,  and  not  to  the  entire  annu- 
ity for  the  T«ar,  tboiuh  all  of  It  la  needed  to  pay 

funeral  expenaes,  etc. 

2.  Where  a  fond  ia  held  in  tmat  fbr  one  per- 
aon  for  life,  and  another  in  remainder,  and  the 
tirosteea  realize  a  profit  on  real  estate  bought  un- 
der foreclosure  of  a  moitg^e  in  wliich  the  fond 
Is  InTested,  the  profita  are  to  be  ai^rtiened  be* 
tweeo  the  life  tenant  and  remainder-man  In  the 

Kroportion  whidi  the  principal  r^resented  by  the 
iTestment  beara  to  the  interest  which  waa  in 
arreua,  and  also  repnaeDted  by  the  inveatment. 

8.  Wane  a  wilt  contemplates  an  actual  divi- 
aion  of  the  estate  1^  trust ees,  and  payment  to  the 
touinta  in  common  In  money,  a  power  of  sale  ia 
to  be  inferred. 

4.  Testator,  who  1^  anrritin^  a  son  and  two 
daughters,  all  married,  and  his  wife,  and  who  left 
a  homestead  consisting  of  a  dwelling  on  the  cen- 
ter of  a  tract  of  land  119  feet  on  E.'St]:cet,  and 
752  feet  deep,  ^ve  such  property  and  furniture, 
etc,  to  his  aon-m'4aw  and  grandson  in  trust  for 
his  wife  for  life;  and  on  her  death  he  gare  his 
son  "the  right  to  purdiase  (not  for  specalation) 
the  said  dwelling  house  in  B.  street,  and  a  part 
or  portion  of  the  said  lot  upon  which  said  house 
stands,  for  ^000"  (describing  such  part  of  the 
lot),  and  provided  that,  if  liis  son  should  elect  to 
purchase  such  property,  It  should  be  rated  In 
testator'a  trastees  in  trust  for  his  son  for  life, 
and  after  his  son's  death  to  his  lawful  h«ra.  He 
also  directed  that  bta  son  should  hsve  fiye  years 
after  the  death  of  the  widow  to  pay  his  two  sla- 
tera  each  their  third  i»rt  of  the  (8,000;  but  the 
time  when  the  aon'a  right  to  pordtase  waa  to  be 
exercised  was  not  mendoned  or  limited,  except 
that  It  waa  to  tahe  effect  after  the  widow's  death; 
nor  waa  any  particular  mode  indicated  in  which 
It  was  to  be  exerdsed.  The  proporty  which  the 
son  was  given  the  right  to  buy  was  worth  much 
more  than  $8,000.  At  the  time  of  the  widow's 
death  the  son  was  on  his  deathbed,  and  died  11 
days  afterwards;  and  at  no  time  after  her  death 
waa  be  able  to  attend  to  any  bouneas  requiring 
any  continued  effort,  either  mental  or  physical. 
Bnd.  that  the  son's  option  to  buy  was  not  one 
which  could  be  exercised  only  by  a  written  dee- 
laratitHi,  and  where  be  had  folly  made  up  his 
odnd  to  accnit  tiie  ^tt  on  the  terms  named,  and 
the  trustees  anew  of  suHi  fact,  and  could  hare 
compelled  him  at  any  time  to  declare  himself 
one  way  or  the  other,  the  option  was  not  lost, 
thonch  no  formal  declaration,  either  oral  or 
vrritten.  waa  ever  made  by  the  son.  directly  to  ei- 
iber  of  the  trustees,  of  his  intention  to  pnrchane 
on  the  terms  named,  and  his  aon  and  caily  heir 
had  the  right  to  take  die  property  m  payment  of 
the  $8,000. 

Bill  by  Cortlandt  Parker  and  others,  exec- 
utors of  the  will  of  Blcbard  W.  SUtes,  de- 
ceased, against  Elixabetb  W.  Seeley  and 
•tbcra. 


Cortlandt  Parker.  Jr.,  for  complainants. 
George  T.  Werts,  for  defendant  Richard 
Wayne  Stltea. 

PIl-XET,  V.  0.  The  object  of  this  blU  Is 
to  obtain  the  opinion  of  the  court  upon  the 
construction  of  the  will  of  the  late  Richard 
W.  Stitea,  of  Morriatown,  N.  J.,  and  for  in- 
structions to  the  executors  as  to  certain  ques- 
tions arising  in  the  course  of  the  administra- 
tion of  the  estate  and  the  settlement  of  their 
accounts.  It  is  a  friendly  suit,  and  made 
necessary  by  the  Infancy  of  one  of  the  parties 
In  Interest  The  testator  died  on  the  2d  of 
July.  1877,  leaving  three  clilldren,  E:ilzal>etb 
W.  Parker  (wife  of  (^rOandt  Parker),  Fran- 
ces B.  Seeley  (wife  of  Seeley).  and  Richard 
M.  Stites,  each  of  them  being  married  and 
baring  children,  and  also  a  widow,  Elizabeth 
0.  Stites,  who  surrlved  blm.  and  died  on  tbe 
29tb  of  February,  1896.  His  daughter  Mrs. 
Seeley  died  on  tbe  lltb  day  of  January. 
1889,  seven  years  before  ber  mother:  tho 
son,  Richard  M.  Stltea,  died  on  the  lltb  of 
March,  1896,  11  days  after  his  mother;  and 
Mrs.  Parker  Is  stIU  Uving,  For  many  years 
before  and  at  the  time  of  his  death  the 
testator  resided  on  his  homestead  property, 
situate  on  Elm  street.  In  Morrlstown,  and 
his  son,  Richard,  who  was  married  in  tb? 
fath^'s  lifetime,  lived  with  blm.  The  home 
stead  consisted  of  a  tract  110  feet  on  Elm 
street,  and  752  feet  deep  from  tbe  middle  of 
tbe  street.  It  is  bounded  on  tbe  ncHtheast  by 
the  lot  of  S.  H.  Little,  formerly  owned  by  W.  C. 
Baker,  snd  on  tbe  southwest  by  tbe  lot  of 
Mr.  Bnsbnell.  and  has  no  frontage  on  any 
street  except  Elm.  The  dwelling  occupies 
a  little  less  than  one-tbird  of  tbe  frontage, 
and  stands  In  about  tbe  center  of  the  lot. 
leaving  a  vacant  lot  on  each  side.  Tbe  will, 
probably  a  holograph,  executed  In  1873.  af 
ter  appointing  testator's  son-in-law  CorUandt 
Parker  and  grandson  Richard  Wayne  Parker, 
now  known  as  "Wayne  Parker."  bis  exec- 
utors,  proceeded  to  give  unto  tbem  bis  estate, 
real  and  personal.  In  trust:  "First  To  bold 
the  lot  and  dwelling  house  In  Elm  street. 
Morrlstown,  In  which  I  now  live,  for  sole 
use,  occupation,  or  Income  of  my  faithful  ami 
devoted  wife,  ESlzabetb  C.  Stites,  with  all 
of  the  furniture,  plate,  carriage  &  cet,  freo 
of  all  charge  or  rent  for  and  during  the 
term  of  her  natural  life.  Also,  I  give  and 
devise  to  my  said  wife.  E.  C.  SUtes,  during 
her  said  life,  tbe  sum  of  one  thousand  eight 
hundred  dollars  per  annum,  to  be  paid  he.* 
by  my  said  executors  and  trustees  when  and 
in  such  sums  as  she  may  desire.  The  above 
to  be  In  lieu  of  dower.  My  estate  in  general 
to  make  all  needful  repairs.  My  son  ami 
wife  to  pay  taxes  and  Insure  to  amount  of 
seven  thousand  dollars  upon  the  bouse,  L  e. 
if  be  (my  son)  elects  to  purchase  said  bouse. 
Upon  tbe  death  of  my  said  wife,  B.  G.  S. 
[died  February  29,  1896],  I  give  to  my  son. 
R.  M.  Stltea  [died  March  11,  18961.  the  right 
to  purchase  {oot  for  speculation)  the  said 
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dwellliv  bonae  In  Ehn  street,  and  a  part  or  - 
portlfm  of  the  said  lot  upon  which  said  honse 
stands,  for  elgbt  thousand  dollan,  which 
part  or  portion  of  the  said  land  will  consist 
of  elf^ty  feet  finmt  npon  Sim  street,  beght- 
nlns  at  the  coma  post  In  the  lane  between 
the  land  owned  latdy  Wm.  O.  ' Baker 
[now  S.  H.  Utfle]  and  mysdf,  and  ronnlng 
tiadk  In  d^th  Uiree  liundred  and  sixty  feet 
ne  above  elgbt  tteustuid  dollars  to  Imdnde 
an  of  the  furniture  except  the  silver.  If  my 
son.  B.  M.  Stltos,  Shan  elect  to  purcbaae  said 
lot  and  dwening  In  Blm  street,  then  the  said 
lot  shall  be  vested  in  my  tmstees,  Oortlandt 
Parley  and  R.  W.  Parker,  and  the  survivor 
of  tbemt  in  tmst  to  and  for  liie  use,  benefit, 
and  behoof  at  my  son,  Rlcbd.  M.  Stltss,  dnr^ 
tnc  his  life,  and  after  his  death  to  his  lawful 
heirs,  Richard  W.  Stltes  [dtf^dantl  and 
Mon^mery  Stites  [died  in  testator's  life- 
time]. My  son,  R.  ir.  Btltes,  toxj  have  five 
years  attet  the  deatb  of  my  wife  to  pay  hl« 
two  Maters.  Mrs.  ParkCT  CdefendanQ  and 
Mrs.  Beeley  [died  1880],  eadb  their  third  part 
of  the  said  et^t  thousand  dollars.  Lawful 
Interest  to  be  paid  annual^  on  the  said  debt 
by  him.  Tb  help  to  meet  tills  debt,  I  advise 
my  executors  and -trustees  to  lay  aside  oat 
of  my  son*8  portion  at  least  two  or  three  hun- 
ched dollars  annuaRy  as  a  slnUuff  fund.  If 
necessary,  my  aeeutors  and  trustees  are  an- 
thorlzed  to  pay  to  the  trustees  of  Btrs.  !B.  W 
Parker  and  Ifra.  F.  B.  Se^oy  tin  two-thtrd 
part  of  the  said  debt,  1.  e.  five  thousand  three 
hundred  ai^  fblrty-^hree  donam,  out  of  the 
■hare  held  by  the  said  trustees  for  him  [soi^ 
R.  U.  Stltes]  and  Us  children.  If  my  son 
shall  die  without  lawful  heirs,  or  If,  after  his 
death,  his  two  sons,  ZUchard  and  Montgom- 
ery, shan  die  before  the  age  <it  twen^-one 
years,  then  said  honse  and  lot  shall  pass 
over  to  his  sisters  and  their  heirs.  If  my 
daughter  Mrs.  7.  B.  Bed^  diaU  evw  te- 
anlre  a  home,  tiien  my  son,  Richard,  and  his 
tnwtees,  shall  aOow  her  to  occupy  a  part  of 
the  said  honse  free  of  charge  so  long  as  she 
remains  a  widow.  The  residue  of  my  estate, 
reiU  and  personal,  I  gtre  and  devise  to  my 
son-in-law  Oortlandt  Parker  and  grandson 
Richard  W.  VaAsr,  and  the  survivor  of 
them,  lb  trust  to  and  for  the  use,  benefit,  and 
beho<tf  of  my  three  children,  Mrs.  B.  W. 
Paitar,  Un.  F.  B.  Se^v,  and  Blchard  BC 
Stltea.  share  and  share  alike,  to  them  dnr> 
lug  their  life,  so  that  they  (my  said  chfldren) 
wni  receive  possess,  and  enjoy  from  my  said 
tnuteea  tiie  inoome  and  profits  of  tiielr  re- 
q>ecttve  share,  each  one  to  his  or  ber  own 
•eporate  use,  and  after  their  death  to  tiielr 
heirs  forever.  My  grandsons,  B.  W.  Btltes 
and  Montgomery  Stites,  not  to  have  oontnd 
over  their  respective  property  before  each 
■hau  anfve  at  the  age  of  twmtr-flve^  ftnd 
enter,  tf  health  aUows,  upon  some  way  of 
coning  «n  honest  Uvellbood."  Testator  left 
a  persimal  estate  amounting  to  about  980,000, 
wbidi  has  somewhat  increased  in  the  hands 
of  the  trustees. 


Four  questluiia  are  submitted; 

1.  As  the  testator  died  In  July,  1877.  and  the 
annuity  to  the  widow  commenced  at  that  date, 
and  she  died  before  the  end  of  the  current 
year,  counting  from  July  to  July,  vis.  Febru- 
ary 20,  1806,  whether  she  Is  aiUtled  to  the 
wliole  of  that  year's  annuity,  or  only  to  that 
part  of  it  which  had  accrued  iip  to  ttie  date 
of  ber  death;  the  balance  being  needed  to  p^ 
her  funeral  expenses,  ete.  I  regret  that  I  can 
find  no  authority  for  giving  ber  any  more  Oian 
the  amount  that  had  acoued  up  to  the  tim&  of 
her  death. 

2.  The  next  question  arises  between  temmts 
for  Hfe  and  remainder-men.  as  to  the  disposi- 
tion of  extra  profits  to  be  realised  upon  real 
estate  boi^Ffat  In  under  foredosure  of  mart- 
gages,  and  hdd  by  the  executors.  Fn>m  ibis 
source  It  Is  expected  that  tiiere  wIU  be  a  prof  • 
It,  after  paying  expenses,  restoring  the  prin- 
cipal sum.  and  paying  all  acrean  of  Interest 
It  win  be  obSOTed  that  the  real  estate  was  pur^ 
diased  with  tbB  funds  of  the  estate,  cond^big 
partly  of  jnlnctpal  and  partly  of  Int^est;  the 
prlndpal  belonging  to  the  remainder-man,  hnd 
the  Interest  to  the  tenant  for  Dfe.  This  subject 
was  dealt  with,  in  the  case  of  a  loss  arising  un- 
der such  circumstances,  in  the  case  of  Hogon 
V.  Plaft,  48  N.  J.  Bq.  see,  21  Atl,  800;  and 
the  doctrine  there  laM  down  was  followed  and 
applied  by  the  chancdor  in  Tuttle^s  Gsse,  40 
N.  J.  Bi^.  202,  24  AtL  1.  Tbe  rule  so  estab- 
lished Is  fiut  In  ease  of  a  loss  tbB  defidmcy 
Is  to  be  divided  between  the  tenant  for  life 
and  remainder-man  to  Ibe  proportltm  wbldi 
the  ifflnelpal  represented  by  ttie  tovestment 
bears  to  the  toterest  which  was  la  airear,  and 
also  represented  by  the  Investment  And  It 
seems  to  me  that  the  same  prlnc^Ae  applies 
to  tb»  case  where  a  profit.  Instead  of  a  loss, 
arises.  The  autSiorltles  and  reasoning  In  Ha- 
gan  T.  Piatt,  and  Tuttle's  Gase,  mxpn,  so  for 
as  I  have  observed,  had  not  been  presented 
to  the  court  In  any  jvevious  r^mrted  -case. 
Chancellor  Bnnyon  had  a  similar  case  before 
him  In  Parker  v.  Johnson,  87  N.  J.  Bq.  SOB. 
There  was  tbere  a  profit  of  91,700,  arising 
under  drcumstences  precisely  similar  to  those 
before  tike  'cour^;  and  be  ordered  the  siuplus 
to  be  retatoed.  and  not  apitfled  either  to  princi- 
pal or  Intoest,  until  It  appeared  whether  or 
not  there  migu  not  be  a  loss  on  some  of  Ibe 
other  tovestments  bdd  under  the  same  trust, 
and  says:  "The  trustee  In  this  case  Is  to  keep 
the  fund  Invested,  and  the  tenant  for  life  Is 
entitled  to  the  Interest.  It  Is  dearly  tiie  duty 
of  the  trustee  to  ap^  the  pnAlM  <rf  one  in- 
reetment  to  making  xip  the  losses  on  the  oth- 
er.** It  thus  dear^  appears  that  the  predse 
question  now  under  consideration  wis  not  pre- 
sented to  tiie  mind  the  chancellor,  nor  were 
the  antborltles  cited  before  him.  The  -third 
ivoporitltm  decided  in  Outcalt  v.  A^leby,  80 
M.  J.  Bq.  ^  hss  no  appUcatlon  here,  for  tiie 
reason  that  the  unproductive  property  there 
hdd  was  a  part  of  the  original  estate.  The 
omtfdastlon  wbldi  seems  to  omtnA  Is  that 
the  property  pnrdiased  represents  boOi  prln- 
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dpal  and  Interest,  and  Ita  growth  In,  value  Is 
due  to  botb  sources.  I  shall  advise  that,  at 
the  final  settlement  of  the  estate  at  the  end 
of  the  trust,  the  surplus,  If  any,  arising  from 
the  purchase  of  property  under  foreclosure  and 
resale  thereof,  shall  be  divided  according  to 
the  rule  laid  down  la  Hagan  t.  Flatt,  and  Tat- 
tle's Case. 

3.  The  next  question  Is  aa  to  the  power 
of  sale  of  the  executors,  arising  mxAer  the 
dlsposlti(Hi  of  the  residue.  That  residue, 
consisting  of  real  and  personal  property,  is 
given  *'ln  trust  for  the  use,  benefit,  and  be- 
hoof of  my  three  children,  Mrs.  B.  W.  P.,  Mrs. 
F.  B.  S.,  and  R.  M.  S.,  share  and  share  alike, 
to  them  daring  their  life,  so  that  they  will 
receive,  possess,  and  enjoy  from  my  said  trus- 
tees the  Income  and  profits  of  their  respective 
shares,  each  one  to  his  or  her  own  separate 
use,  and  after  thehr  death  to  their  heirs  for* 
ever."  The  plain  rule  Is  that  If  the  will  con- 
templates an  actual  division  of  the  estate  by 
the  trustees,  and  payment  to  the  tenants  in 
common  in  money,  a  power  of  sale  of  land  is 
to  he  inferred.  On  that  subject  I  cite  Vannesa 
V.  Jacobus,  17  N.  J.  Eq.  153,  by  CSianeellor 
Green;  Wurts  v.  Page,  19  N.  J.  Eq.  365,  at 
page  375,  by  Obancellor  Zabrlslde;  Haggerty 
V.  Lanterman,  30  N.  J.  Eq.  37,  by  Chancellor 
Runyon;  Belcher  v.  Belcher,  88  N.  J.  Eq.  126, 
also  by  Chancellor  Runyon.  It  is  probable 
that  a  close  application  of  this  rule  to  the  case 
In  hand  would  give  the  executors  a  power  of 
sale.  But  I  do  not  consider  it  necessary  or 
proper  in  this  case  to  determine  that  ques- 
tion, for  the  reason  that  It  Is  perfectly  clear 
that  the  real  estate  which  will  fall  into  the 
residue  in  this  case  Is  incapable  of  division  and 
must  be  sold,  and  that  the  Interests  of  the 
parties  require  that  It  should  be  sold;  and  all 
parties  are  before  the  court,  so  that  the  prop- 
erty may  be  sold  by  a  master,  and  have  the 
approval  of  the  court,  with  very  slight  addi- 
tional expense,  and  with  the  result  that  the 
title  passed  will  be  above  suqddon.  I  will 
advise  a  sale  by  a  master. 

4.  The  next  question  arises  under  the  ^ft 
to  testator's  son,  Richard  M.  Stites,  usually 
called  "Col.  Stites,"  of  "the  right  to  purchase 
(not  for  speculation)  the  said  dwelling  house 
In  Elm  street,  and  a  part  or  portion  of  the 
said  lot  upon  which  said  house  stands,  for 
eight  thousand  dollars,  which  part  or  portion 
win  consist  of  eighty  feet  fr<int  on  Elm  street, 
beginning  at  the  comer  post  In  the  lane  be- 
tween Baker's  (now  Little's)  land  and  my- 
self, running  back  In  depth  360  feet"  It  wiU 
be  observed  here  that  this  Is  ,a  gift  of  the 
"right  to  purchase,"  and  the  time  when  the 
right  Is  to  be  exercised  Is  not  mentioned  or 
limited,  except  that  It  Is  not  to  take  effect 
until  the  death  of  the  testator's  wife,  nor  is 
any  particular  mode  Indicated  In  which  it  Is 
to  be  exercised.  The  facts  are  that  no  formal 
declaration,  either  oral  or  in  writing,  was  ever 
made  by  Richard  M.  Stitea  directly  to  either 
of  the  trustees  of  his  Intention  to  take  the 
property  at  tlu  price  named.  The  matter  bad 


been  the  subject  of  conversation  between  Mr. 
Wayne  Parker  and  his  uncle  Richard  In  the 
lifetime  of  the  latter's  mother.  Mr.  Parker 
swears:  That  the  matter  of  the  exercise  by 
Richard  of  his  right  of  purchase  was  spoken 
of  between  them  about  the  year  1891  or 
1692.  on  the  occasion  of  an  ^ccident  happen- 
ing to  his  grandmother.  The  question  of  re* 
pairs  was  under  discussion,  and  as  to  whether 
the  executors  ought  to  make  certain  r^)airB 
out  of  the  funds  of  the  estate,  and  Mr.  Parker 
said  to  CoL  Stites:  "You  may  be  the  person 
Interested.  I  do  not  know,  for  you  have  never 
told  me  whether  you  expected  to  take  the 
house,"— and  that  his  uncle  answered:  "That 
question  does  not  arise  until  after  mother's 
death."  That  nothing  more  was  said  after 
that  remark.  But  Mr.  Parker  is  In  doubt  as 
to  whether  he  said  to  his  uncle  on  that  occa- 
sion that  "he  supposed  he  would  take  the 
house,"  or  "he  didn't  know  whether  he  would 
take  ^e  house  or  not";  but  he  does  remember 
that  he  said  to  bis  uncle  that  he  had  never  told 
him  what  he  Intended  to  do  ui>on  the  subject. 
OoL  Stites  was  an  invalid  for  several  years  be- 
fore he  died,  and  at  the  time  of  his  mother's 
death  was  on  his  deathbed,  from  which  he 
never  rose.  His  attending  physician  swears 
that  at  that  time,  and  for  three  or  fonr  days 
after  her  death,  he  was  In  a  very  weak  state; 
that  he  rallied  for  three  or  four  days,  about 
the  Gth,  6th,  or  7th,  of  Man^  and  then  began 
to  sink,  dying  on  the  11th;  that  neither  be  nor 
his  family,  however,  were  &waje  of  his  ap- 
proaching dissolution.  At  the  time  of  hit 
mother's  death,  his  sister,  Mrs.  Parker,  was 
also  very  111;  and  be  was  enabled,  by  the  free 
use  of  stimulants,  to  be  ^pped  up  in  bed 
and  write  her  a  pencil  letter  on  the  occasion. 
But  he  was  entirely  unable  to  attend  to  any 
business  requiring  any  contliiiied  effoi^  either 
mental  or  physical. 

Tlie  property  in  question,  as  has  been  stated, 
had  about  119  feet  front  on  Elm  street,  with 
752  feet  depth  from  the  center  of  the  street 
and  about  720  feet  from  the  side  of  the  street; 
and  the  house  stood  In  about  the  center  of  the 
lot,  leaving  a  passageway  of  about  40  feet  on 
each  side.  It  was  bounded  on  one  side  by  land 
of  Mr.  S.  H.  Little  (formerly  owned  hy  W.  C. 
Baker),  imd  on  the  other  side  by  the  r^idence 
of  Mr.  BuehnelL  By  the  terms  of  the  wlU  the 
80  feet,  Includiug  the  bouse,  the  option  to 
pprchase  which  was  given  to  the  colonel,  was 
to  be  taken  on  the  side  next  tx>  Mr.  Little,  and 
the  depth,  360  feet,  was  Just  about  one-half 
of  the  depth  of  the  lot;  leaving  a  strip  of 
about  38  feet  on  the  side  nexf  to  Bnshnell, 
leading  to  a  rear  lot  110  feet  by  about  360 
feet  in  size,  which  had  no  frontage  on  or  con- 
nection with  any  street  except  Elm  street 
On  the  day  of  the  funeral,  and  after  the  burial 
of  the  e\6et  Mrs.  Stites,  Mrs.  Louise  Stites, 
wife  of  the  colonel,  had  a  conversation  with 
her  brother-in-law  Wayne  Parker  In  the  house, 
in  which  she  swears  that  she  Informed  him 
that  the  colonel  had  determined  to  take  the 
property  on  the  terms  of  the  wiU.   Her  bus* 
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band  bad  prerlonsly  told  her  that  he  Intended 
to  have  the  ra'cant  lot  on  the  side  next  to 
BushneUL  Whether  be  Intended  to  havethatln 
addition  to  the  amount  mentioned  In  the  will, 
and  thus  control  the  whole  front,  or  whetbw 
he  intended  to  effect  an  exchange  with  the 
tmstees,  and  take  lit960  feet  from  the  side  next 
to  Bushnell,  giving  to  the  trustees  the  39 
feet  next  to  Little,  does  not  c!earl7  appear. 
But  It  does  appear  that  Mr.  Wayne  Parker, 
who  was  the  acting  trustee,  desired  to  have 
the  passageway  at  39  feet  reserved  by  the  will 
to  go  with  the  rear  lot,  to  be  taken  from  the 
side  next  to  Mr.  Little.  Mrs.  StUes'  account 
of  the  Interview  with  her  brotfaer-ln-law  after 
the  funeral  Is  this:  She  says  that  they  sat 
down  and  talked  for  a  time  on  general  sub- 
Jecta,  and  then  spoke  about  opening  the  hack 
lot  and  running  a  street  through.  Nr.  Wayne 
Parker,  according  to  Mrs.  Stltes'  account,  said: 
"  'Uncle  Dick  seems  to  be  determined  to  have 
that  piece  of  land  on  the  side  of  the  bouse.' 
I  said:  'Oh,  yes;  he  feels  that  adds  very 
much  to  the  value  of  his  property,  for  he  ex- 
pects to  take  the  house,  Wayne.*  Wayne 
said:  'Aont  Louise,  we  won't  trouble  Uncle 
Dick  abont  business.  He  is  too  sick  a  man.'  ** 
The  defendant  Btehard  Wayne  Stltes  swean 
that  a  day  or  two  after  the  funeral  he  wen^  to 
NewaA,  and  saw  his  ancle  Wayne,  and  that 
they  conversed  about  the  property  In  question, 
and  he  (Mr.  Parker)  said  that  the  witness' 
tetter,  the  colobel,  seemed  determined  to  have 
diat  piece  of  property  next  to  Boshnell,  but 
he  said  the  wlH  gave  him  the  property  from 
r^tttl^s  side,  but  he  said  that  they  proposed 
to  give  him  that  40  feet  on  the  Bushnell  side 
in  exchange  for  the  pn^rlr  on  Little's  side. 
Sir.  Wayne  Parker,  after  this  testimony  of 
Mrs.  Stltes  and  her  son  was  given,  gave  his 
version  of  the  two  conversations,  and  says 
that  he  spoke  to  Mrs.  Stltes  of  the  difficulty 
of  selling  what  Is  known  as  the  '*back  tot," 
and  that  his  idea  had  always  been  that  a  street 
ought  to  run  through  on  the  side  next  Mr. 
Little,  and  where  the  lane  Is,  so  as  to  open 
that  bade  lot,  but  that,  If  any  option  were  ex- 
ercised under  the  win,  that  side  would  be  taken 
by  CoL  Stltes,  so  as  to  render  sncb  a  street 
impossible.  He  says  he  did  not  say  that- 
•'Uncle  DI(i  seemed  determined  to  take  that 
side,  and  he  had  never  expressed  any  such  de- 
termination, so  that  I  could  not  say  so."  He 
admits  that  he  did  say  to  his  aunt  on  that 
occasion  that  he  thouglit  that  Uncle  Dick  was 
too  sick  to  talk  of  business.  He  also  recollects 
the  conversation  with  bis  cousin  Richard 
Wayne  Stltes  at  his  office  In  Newark,  and  he 
says  that  he  told  his  cousin  that  he  was  quite 
anxious  that  some  arrangement  should  be 
made  by  which  no  option  should  be  taken  on 
the  lane  (next  to  Little's  side),  or  that  it  could 
be  relieved  from  such  an  option,  so  that  a 
street  could  be  opened.  "I  did  not  say  to  him 
that  his  father  was  determined  to  take  either 
the  Bushnell  side  or  the  other  side,  but  I  did 
suggest  that  If  some  arrangement  could  be 
made  1^  which  he  should  get  land  towards 


the  Bushnell  ride,  to  compensate  tor  taking 
land  off  on  the  other  side.  It  would,  I  thought, 
be  to  the  advantage  of  the  whole  estate  and  I 
wanted,  when  I  got  a  chance,  to  talk  over  the 
matter  as.  to  what  ought  to  be  done."  Prom 
this  conversation  I  Infer  that  there  was  no 
doubt  in  the  mind  of  the  acting  trustee,  Mr. 
Wayne  Parker,  from  the  conversation  that  oc- 
curred between  him  and  his  aunt  Louise,— 
In  fact,  the  considerable  value  of  the  lot  over 
the  price  named  was  of  Itself  an  assurance,— 
that  his  uncle  Richard  had  fully  determined 
to  exercise  his  option  under  the  will;  and  the 
only  matter  left  for  discussion  was  from 
which  Bide  of  the  lot  the  80  feet  should  be 
taken.  And  that,  surely,  was  a  matter  of  busi- 
ness, which  required  some  discussion  and  ar- 
rangement, for  which  Col.  Stltes  was  entirely 
unfit  at  that  moment.  On  Tuesday,  March 
10th  (as  Col.  Stltes  died  on  Wednesday,  March 
11th).  he  had  a  talk  with  his  wife,  and  said 
that,  as  Wayne  would  be  home  from  Washing- 
ton on  Satwday,  he  would  arrange  for  bim 
to  come  up,  and  they  would  settle  the  whole 
matter  about  the  lot  which  be  was  to  take. 
The  proof  Is  abundant,  by  Mrs.  Stltes  and  the 
son,  Richard  Wayne  Stites,  that  he  had  fully 
determined  to  exercise  the  option  under  the 
will,  and  that  the  designated  house  and  lot  Is 
worth  much  more  than  ¥8,000. 

It  Is  urged  by  the  executors,  acting  In  the 
Interest  of  the  cestuls  que  trustent,  that  under 
these  circumstances  the  option  is  lost,  and 
could  not  be  exercised  by  the  grandson,  who 
Is  the  sole  heir  at  law  of  Richard  M.  Stltes, 
and  devisee  of  his  grandfather  under  the  will. 
There  Is  bo  doubt— It  was  admitted— that  the 
grandson  had  declared  his  desire  to  have  the 
property  at  the  price  named.  The  ground 
taken  is  that  It  was  an  option  personal  with 
the  son,  Richard  M.  Stltes,  and  could  only  be 
exercised  by  a  written  declaration  which 
bound  him  to  purchase  at  the  price  named, 
and  that,  not  having  been  exercised  In  his 
lifetime.  It  falls.  1  am  unable  to  take  that 
view.  Here  was  a  gift  to  the  son  of  a  valua- 
ble right,  to  be  exercised  at  the  death  of  his 
mother,  the  tenant  for  life.  The  testator  him- 
self did  not  limit  the  time  or  the  manner  in 
which  It  sbonld  be  exercised.  The  whole 
thing  was  a  fhmlly  arrangement  The  execu- 
tors and  trustees  were  the  son-in-law  and 
grandson  of  the  testator,  and  brother-in-law 
and  nephew  of  the  beneficiary.  It  was  not  a 
case  for  the  Imposition  by  .the  testator  of  any 
special  terms,  and  time  was  not  declared  to 
be  of  the  essence  of  ttxe  gift  Nor  Is  there 
anything  in  the  circumstances  which  requires 
that  this  court  should  declare  time  to  be  of 
the  essence  of  the  gift  or  quasi  contract  The 
strictest  rule  would  at  least  give  a  reasona- 
ble time  to  exercise  the  option,  and  eqol^ 
would  relieve  a  party  entitled  to  the  right 
from  the  effect  of  failure  to  exercise  It  by  rea- 
son of  physical  Inability.  Here  the  benefi- 
ciary had  fully  made  up  bis  mind  to  accept  the 
gift  upon  the  terms  named,  bnt  was  prevent- 
ed from  exercising  it  in  a  formal  nianner  by 
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disease  and  fleath.  TTiere  never  was  any  dif- 
ficulty at  any  time  oo  the  part  of  the  trus- 
tees In  compelling  him  to  declare  himself  one 
way  or  the  other  in  a  conclusive  manner. 
Either  of  them  could  have  applied  to  him  In 
pei-son,  and  asked  him  to  say  In  wrlflng  what 
he  proposed  to  do.  Mr.  Wayne  Parker  could, 
after  the  funeral,  have  prepared  two  papers, 
two  lines  each,  one  saying,  "I  accept  the  op- 
tion to  purchase  under  my  father's  wlU;"  the 
other,  "I  decline  to  accept  the  option  to  pur- 
chase under  my  father's  will," — taken  them  to 
his  uncle  Richard,  sick  as  be  was,  and  asked 
him  which  be  desired  to  do,  and  be  could  have 
signed  one  or  the  other  in  two  minutes.  And 
I  cannot  for  a  moment  doubt  but  that,  If  be 
bad  been  aware  of  bis  uncle's  critical  condi- 
tion, he  would  have  done  so  cheerfully.  He 
certainly  knew,  from  what  bis  aunt  said  to 
him,  what  bis  uncle  Blchard's  mind  was,  and 
It  is  clear  that  the  only  grotmd  for  postponing 
Immediate  action  was  the  matter  of  negotiat- 
ing as  to  which  side  of  the  dwelling  the  40- 
feet  entrance  to  the  rear  lot  should  be  left 
That  was  a  matter  which  required  some  ne- 
gotiation and  mental  effort,  and  was  very 
properly  postponed  in  the  hope  that  bis  uncle 
Elchard  would  soon  be  In  a  condition  to  discuss 
it.  Looking  at  the  verbiage  and  frame  of  the 
win,  I  cannot  think  that  the  testator  Intend- 
ed or  expected  that  the  right  of  his  son  to  the 
house  and  lot  In  question  should  depend  upon 
such  a  slender  tenure  as  the  trustees  feel  con- 
strained to  contend  tor  here.  He  did  not,  as 
I  read  the  will,  have  In  mind  that  his  son 
should  bear  to  his  son-in-law  and  grandson, 
acting  as  trustees,  the  relation  o{  a  i;>arty 
holding  a  written  option  to  purchase  land,  to 
be  exercised  only  according  to  the  letter  of  a 
contract,  and  avoided  by  a  failure  to  strictly 
fulfill  certain  specified  conditions.  In  other 
words,  he  did  not  expect  the  parties  would 
stand  at  arm's  length.  In  my  Judgment,  be 
contemplated  a  certain  state  of  mind  on  the 
part  of  bis  son,  to  be  communicated  In  con- 
versation to  the  trnstees  named  In  bis  will, 
who,  as  trustees  for  the  son,  as  well  as  bis 
relatives  and  personal  fri^ds,  would  do  what 
was  necessary  to  carry  out  bis  will.  It  was 
evidently  bis  expectation  and  wish  that  his 
widow  and  son  should  live  together  in  the 
homestead  during  her  lifetime;  that  his  son 
and  family  should  continue  to  occupy  that 
homestead  after  h^  death  during  bis  son's 
lifetime,  with  the  privU^e  of  a  home  for  bis 
daughter  Frances  if  she  needed  it  At  the 
death  of  his  son  he  wislied  it  to  go  to  bis 
grandsons,  upon  their  attaining  25  years  of 
age,-~all  upon  condition  that  the  son  should 
consent  that  the  trustees  should  take  $5,333 
out  of  bis  share  of  the  personal  estate,  and 
add  it  to  the  shares  of  his  sisters.  This  has 
all  been  accomplished  up  to  fbe  death  of  the 
son.  The  question  of  the  payment  of  taxes 
and  insurance  was  a  matter  entirely  between 
the  mother  and  son,  and  was  presumably  set- 
tled amicably  between  tbem.  And  so  with 
regard  to  Mrs.  Seeley's  right  It  never  came 


into  existence,  because  she  did  not  survive  her 
motlier,  and  so  has  no  place  here.  The  son,  im- 
mediately upon  his  mother's  death,  was  ready 
to  give  the  requisite  consent  to  the  depletion 
of  his  share,  when  required,  and  occupied  the 
bouse  until  he  died.  It  seems  to  me  that  it 
would  be  a  harsh  construction  of  the  will,  and 
going  contrary  to  the  wishes  of  the  testator, 
'  to  say  that  the  grandson  may  not  now  ac- 
cept bis  grandfather's  gift  by  formally  acced- 
ing to  the  terms  imposed. 

It  seems  to  me  that  the  case  differs  little,  if 
any,  from  those  dealt  with  in  Sklllman  v.  yan 
Pelt,  1  N.  J.  Bq.  511,  and  Tawger  v.  Yaw- 
ger,  37  N.  J.  Eq.  216.  In  the  first  the  devise 
was:  "To  my  sons,  Abraham  and  James,  my 
farm  whereon  I  now  live,  to  tbem,  their  heirs 
and  assigns,  forever,  to  be  equally  divided  be- 
tween tbem,  provided  they  or  their  heirs  shall 
pay  or  cause  to  be  paid  to  my  executors  here- 
inafter named  the  sum  of  thirty-five  hundred 
dollars  within  eighteen  months  after  my  de- 
cease, which  said  sum  of  money  is  to  be  paid 
by  them  equally,  each  one-half."  And  Abra- 
ham (one  of  the  devisees)  and  a  stranger  were 
appointed  executors,  with  power  of  sale.  Aft- 
er the  testatCH's  death,.  October  31,  1820,  the 
executors  proved  the  will;  and  the  devisees  en- 
tered and  took  possession  of  the  premises,  and 
on  the  25tb  of  November,  1820,  made  parti- 
tion thereof  between  them,  by  mutual  releases. 
It  was  held  that  under  this  will  the  devisees 
took  an  estate  in  fee  simple  In  the  devised 
premises,  charged  with  the  payment  of  f  1,750 
each,  and  that  "the  payment  of  this  sum  was 
not  a  condition,  on  the  breadi  of  wblch  the 
Tight  rested  in  the  executors  to  sell.  They 
could  assert  their  claim  under  the  will  on^ 
by  suit  or  bin."  In  Tawger  v.  Yawger  the 
testator  devised  to  his  son  John  C.  a  farm  of 
103  acres,  by  his  allowing  and  paying  for  tbe 
same  the  price  of  ^SO  per  acre.  The  testator 
died  September  11,  1882,  and  his  son  John  C. 
October  6th  following.  The  learned  ylce  chan- 
cellor says:  "It  was  alleged  that  while  John 
C,  In  his  Ufetlnie,  did  not  reject  the  pi-ovlsioos 
of  the  will  in  bis  behalf,  he  did  not  accept 
them;  in  other  words,  be  made  no  positive 
election.  It  was  suggested  that,  because  John 
did  not  In  some  positive  way  signify  his  ac- 
ceptance of  the  devise  of  the  land  and  tbe 
bequest  of  the  legacy,  the  title  never  descend- 
ed to  him,  but  was,  by  force  of  law,  cast 
upon  the  heirs  at  law."  And  further  on: 
"The  devtee  and  tbe  legacy  to  John  were  bene- 
ficial to  him.  He  must  therefore  be  presimied 
to  have  accepted  tbem.  A  gift  imports  a  ben- 
efit and  an  assumption  to  take  a  benefit  may 
well  be  presumed."  It  is  true  that  we  have 
not  here,  as  in  those  ca.ses,  a  direct  devise  to 
the  son,  subject  to  the  payment  to  tbe  sisters; 
but  I  think  It  Is,  In  substance,  the  same.  For 
In  the  cases  cited  the  testator  could  not  Im- 
pose upon  the  devisees  a  gift  subject  to  the 
payment  of  a  fixed  sum  without  tbeir  consent 
Tbe  consent  In  the  two  cases  cited  was  quite 
as  essential  and  requisite  as  here.  And  In 
tills  case,  as  In  those  dted,  the  payment  of  tbe 
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price  Is  not  ft  condition  precedent  to  the  Test- 
ing of  -the  title.  All  that  la  necessary  to  Test 
the  title  ts  that  the  doTlaee  shall  aco^  the 
devise  upon  the  terms  named.  The  trustees 
hold  In  their  hands  the  money  to  pay  the  price 
named.  An  instmctiTe  case  In  the  same  dl- 
recUon  is  Merrill  t.  Emery,  10  Pick.  SOT,  de- 
cided by  Chief  Justice  Shaw.  The  testator  in 
that  case  g&ve  his  wife  certain  personal  prop- 
erty aheolntely,  and  the  use  of  his  household 
furniture  and  pew  In  church  for  life;  "the  fore- 
going bequests  being  subject  to  the  foUowiu; 
condltlMis,  Tiz.:  That  my  said  wife  shall  rellu- 
qnish  all  her  right  of  dower  In  my  estate,  and 
proTlded,  also,  that  she  educate  and  bring  up 
my  granddaughter  Mary  L,  Richards  until  she 
arrlTe  at  the  age  of  eighteen  years,  or  is  mar- 
ried, as  the  case  may  be,"  On  the  evening 
succeeding  his  funeriU  his  wife  sickened,  and 
died  on  the  scTentb  day  from  his  death,  wlth- 
ont  eTer  having  expressly,  by  writing  or  other 
proceeding.  In  the  probate  court  or  elsewhere, 
waived  the  prorlsion  made  for  her  lif  the  will, 
nor  did  she  eTer  claim  dower.  The  Talue  of 
the  bequests  to  the  widow  was  greater  than  all 
the  real  estate  of  the  testator.  The  aotlon 
was  by  the  administrator  of  the  widow  against 
the  executor  the  will,  and  it  was  held  that 
■he  was  entitled  to  recoTer  the  personalty  be- 
queathed to  her.  The  learned  chief  justice  fh 
8Dpp<^  of  his  oi>ioloii  uses  this  language: 
"One  of  the  conditions  was  that  the  legatee 
should  rellnqulah  her  right  of  dowo*  in  the 
estate  of  the  testator.  We  think  It  would  be 
a  forced  construction  of  the  will  to  construe 
this  a  condition  precedent,  in  the  manner  con- 
tended for.  It  did  not  Imply  that  the  widow 
should  by  any  express  and  formal  act  re* 
lease  her  dow^;  it  would  be  a  sufficient  com- 
pllanco  that  she  made  no  claim,  but  tacitly 
waived  her  right  The  plain  intent  was  that 
she  was  not  to  have  the  provIMon  in  the  will 
and  also  her  dower,  and  the  same  construction 
would  have  been  put  upon  this  request,  by 
force  of  the  statute,  had  the  will  contained  no 
such  condition.  In  such  case  a  widow  has  a 
reasonable  time  to  make  h^  ^ectlcm,  and,  un- 
less she  elects  to  claim  her  dower,  her  right  to 
the  provision  under  the  will  Is  not  defeated  or 
'Suspended.  In  the  present  case  It  is  manifest 
that  the  widow  did  no  act  In  her  lifetime  de- 
noting any  intention  to  claim  her  dower,  and 
t:CTtaInIy  no  unreasonable  time  elapsed,  with- 
in which  she  could  make  her  election.  But 
there  Is  another  view  of  the  subject,  which  is 
this:  whetho',  where  a  personal  right  de- 
pends upon  an  election,  and  no  express  elec- 
tion is  shown,  nor  any  positive  act  or  declara- 
tion manifesting  such  election,  an  election  is 
not  to  be  presumed  from  the  circumstances; 
and  we  think  it  may  be.  '  The  question,  then, 
la,  what  was  the  widow's  presumed  election? 
to  determine  which  it  becomes  necessary  to 
look  Into  the  facts.  It  appears  by  a  refermce 
to  the  inventory,  which  is  now  made  part  of 
the  case,  that  the  whole  of  the  testator's  real 
estate  was  not  equal  tn  value  to  the  provisltm 
In  the  wUL   It  Is  manifest,  therefore^  that  she 


could  not,  without  acting  greatly  against  her 
interest,  elect  to  take  one-third  of  this  real  es- 
tate for  her  life,  the  provision  In  the  mill  being 
obviously  so  much  more  beneficial.  The  pre- 
sumption of  law,  therefore,  is  clear,  that  she 
must  have  elected  the  provision  in  preference 
to  her  dower.  The  first  condition,  therefore, 
does  not  stand  In  the  way  of  the  plalntifTs  re- 
covery. The  other  condition  was  that  the 
legatee  should  educate  and  bring  up  the  testa- 
tor's granddaughter.  This  is  clearly  a  condl-- 
tiou  subsequent.  It  was  to  be  performed  for  a 
time  which  might,  and  probably  would,  con- 
tinue long  after  the  legacy  was  to  vest  The 
defendant  objects  that  it  was  not  complied 
with.  To  this  there  are  two  answers,  depend- 
ing upoa  the  force  of  the  terms  'educate  and 
bring  up.'  If  they  Imply  personal,  parental 
care,  then  the  duty  terminates  with  her  own 
life,  and  the  condition  was  perfumed.  She 
did  educate  and  briug  up  the  granddaughter  to 
long  as  she  lived,  though  it  was,  indeed,  for  a- 
very  short  period.  Besides,  in  the  case  of  a 
condition  subsequent  the  act  of  God  excuses 
nonperformance.  But,  if  to  educate  and 
bring  up'  means  to  furnish  subsistence  to  the 
granddaughter,  then  the  condition  was  a  mere 
charge  on  the  l^cy,  and  it  might  be  per- 
formed by  the  personal  representative,  and 
would  not  prevent  the  legacy  from  vesting. 
We  think  that  a  personal  care  was  intended, 
and  c<m8equently  that  by  the  death  of  the 
legatee  the  legacy  became  discharged  of  the 
oondition."  This  reasoning  seems  to  me  to 
apply  with  force  to  the  case  in  hand. 

The  line  of  authorities  relied  upon  by  the 
counsel  of  the  trustees,  namely,  Ei^llsh  v. 
Bn^sh'B  Ex'rs,  3  N.  J.  Eq.  604,  Baldwin  v. 
Yreeland.  48  N.  J.  Eq.  446,  11  Atl.  341,  and 
Young  v.  Young,  51  N.  J.  Eq.  491,  27  Atl.  62T. 
seem  to  me  to  hare  little  bearing  upon  the 
present  case,  and  what  littie  they  have  Is 
against,  rather  than  for,  the  position  of  the 
trustees.  In  English  v.  English's  Ex'rs,  the 
question  was  whether  a  widow  who  had  a 
vested  estate  in  dower  In  land  had  lost  that 
estate  by  electing  to  take  a  bequest  of  mon^ 
made  expressly  In  lien  of  dower.  It  was  ta 
fact  a  matter  of  a  choice  between  two  con- 
flicting claims.  Certain  acts  and  doings  were 
relied  upon  as  amounting  to  a  binding  election 
to  accept  the  leg&cy  and  renounce  her  dower. 
The  much-quoted  language  of  Chancellor 
Vroom  (pages  50S-610)  applies  to  the  case  of 
a  party  choosing  between  two  conflicting 
claims,  and  follows  Dillon  v.  Parker,  1  Swanst 
369,  at  page  382;  and  It  was  held  that,  by  the 
conduct  Id  question  in  English  v.  English's 
Ex'rs,  the  widow  had  not  Anally  determined  to 
accept  the  legacy  In  lieu  of  her  dower.  This 
case  was  followed  In  Young  v.  Young,  61  N. 
J.  Eq.  481,  27  Ati.  627,  where  the  questKm  was 
of  the  same  nature,  though  not  arising  out  of 
a  right  of  dower,  and  was.  In  effect,  a  diolce 
between  two.  Inconsistent  claims.  The  prin- 
ciple established  in  sncb  cases  is  thus  stated 
by  Chancellor  Vroom  (English  > .  English's 
Ex'rs,  3  N.  J.  Bq.  50»,  Sl<9:  "What  acts  of 


Digitized  by 


Google 


286 


SB  ATLANXIQ  SiSFOBXBB. 


(N.J. 


acceptance  or  acquiescence  are  sufficient  to 
constitute  an  election  cannot  be  designated 
with  sufficient  precision  to  Jusrtlfy  a  genial 
rule.  Each  case,  as  It  occurs,  must  be  gov- 
erned by  its  own  i>eculiar  circumstances.  The 
general  questions  are  whether  the  parties  act- 
ing or  acquiescing  were  cognizant  of  their 
rights,  whether  they  intended  to  make  an  elec- 
tion, whether  they  can  restore  the  Individuals 
affected  by  their  claim  to  the  same  situation 
as  If  the  acts  had  never  been  performed,  or 
whether  ihese  Inquiries  are  precluded  by  lapse 
of  time.  •  •  •  There  must  be  some  decisive 
act  of  the  party,  with  knowledge  of  her  situ- 
ation and  rights,  to  determine  the  election,  or 
there  must  be  an  Intentional  acquiescence  In 
such  acts  of  oth«v  as  are  not  (NOly  Inconsistent 
with  her  claim  of  dower,  but  render  It  Impos- 
sible for  her  to  assert  her  claim  without  preju- 
dice to  the  rights  of  Innocent  pers<ms."  There 
Is  In  the  present  case  no  question  of  choice  be- 
tween Inconslsteat  claims,  but  merely  one  of 
the  acceptance  of  a  gift  upon  terms.  And  If 
Col.-  Stltes,  or  his  son,  Richard,  the  presait 
defendant,  had  said  and  aone  certain  equiv- 
ocal and  iodetermlnate  things  Indicating  an 
Intention  not  to  accept  the  devise  upon  the 
terms  mentioned,  those  cases  would  be  au- 
thority for  the  position  that  they  might.  In  the 
absoice  of  Irretrievable  action  by  the  parties 
adversely  Interested,  retract  what  they  had 
said  and  done,  and  finally  accede  to  the  terms 
and  accept  the  gift.  In  Baldwin  v.  Yreeland, 
43  N.  J.  Bq.  446, 11  AtL  841,  there  was  a  devise 
of  land  to  a  trustee,  with  power  and  direction 
to  sell  and  divide  the  proceeds  among  sev- 
eral pnsons  named.  The  beneflclariee  united 
in  an  agreement  to  sell  the  premises  at  a  price 
named,  which,  however,  was  never  carried 
out.  Subsequently  one  of  the  b^ieflclaries 
sold  and  conveyed  his  interest  In  the  land  to 
an  outside  party,  and  afterwards  the  execu- 
tors, at  the  request  of  the  other  bmeficlarles, 
proposed  to  exercise  the  power  of  sale;  and 
the  question  was  whether  the  uncompleted 
agreement  entered  Into  by  the  beneficiaries  to 
sell  was  snch  an  expression  of  an  Intention  to 
take  the  land  Itself,  instead  of  the  proceeds 
of  Its  sale,  as  destroyed  the  power  of  sale,  and 
it  was  held  that  It  was  not  Clearly,  the  de- 
cision does  not  apply  here. 

Stress  was  laid  at  the  argument  upon  the 
parenthetical  expression,  "but  not  tor  specula- 
tion," found  In  the  devise  In  question,  and  It 
was  argued  that  giving  the  unfettered  title 
In  fee  to  the  grandson  will  run  counter  to  the 
expressed  wish  of  the  testator.  But  I  think 
this  ai^ument  misconstrues  the  force  and  pur- 
pose of  that  apresslon.  It  was  not  relied  up- 
on by  the  testator  to  limit  the  estate  given  to 
his  aoa.  That  was  done  by  vesting  It  In  the 
trustees  for  the  life  of  the  son,  and  until  the 
grandson  attained  25  years  of  age.  After  the 
death  of  his  son,  and  the  arrival  of  his  grand- 
son at  the  age  of  25  years.  It  was  his  clearly 
expressed  will  that  the  grandson  should  have 
an  unfettered  fee  simple.  The  true  office  of 
the  expnsabm  la  qnestloOf  as  X  read  the  will. 


was  to  expresa  one  of  the  reasons  which  Influ- 
enced, the  testator  in  making  this  provision  for 
his  son  and  grandson,  and  for  limiting  the 
son's  estate  therein.  I  wlU  advise  a  decree  In 
acoordanoe  with  the  foregoing  Wewik 


BENTT^ET  et  al.  t.  BBNTLET  et  al. 

(Court  of  Chancery  of  New  Jersey.  Aug.  21, 
1897.) 

Wills— CoNSTKircTioM —IsFA  NTS— Di  8  ABiUTT— Es- 
toppel— Costs  is  Eqoity. 

1.  A  will  ^Tldea:  "Aftw  payment  of  my 
debts,  I  give,  devise,  and  bequeath  to  my  wif^ 
during  her  widowhood,  the  income  of  al)  my  es- 
tate, both  real  and  personal.  •  •  •  After  the 
marriage  or  death  of  my  said  wife,  I  give,  devise, 
and  bequeath  to  my  diildren  my  whole  estate. 
*  *  *  I  nuninate  and  appoint  my  wife  sole 
executrix  of  this,  my  last  will  and  testament, 
and  hereby  empower,  authorize,  and  direct  her  to 
sell  and  convey  any  or  all  of  my  real*  estate  as 
to  her  shall  seem  meet,  and  autborlKe  and  empow- 
er her  to  execute  sufficient  deeds  to  the  purchaser 
thereof."  A  codicil  declared:  "I  do  hereby  au- 
thorize and  direct  that,  so  long  as  my  wife  re- 
mains unmarried,  that  she  may  make  and  con* 
tinue  such  investments  of  my  estate  as  to  her 
shall  seem  best,  ana  that  she  shall  not  be  held 
accountable  for  any  loss  or  mismanagement  in- 
curred during  said  widowhood,  nor  shall  she  be 
compelled  to  account  for  the  said  estate  or  ftx 
management  by  aov  court  or  officer  authorised 
for  that  purpose  during  said  widowhood."  ffeld, 
that  the  grant  to  the  wife  of  the  income  only  of 
the  estate  was  not  enlai^ed  by  tlie  clause  appoint- 
ing her  as  executrix,  nor  by  the  oodtcU,  nor  did 
they  authorise  the  appropriation  by  her  of  any 
portion  of  the  corpus  of  the  estate  for  her  own  or 
ner  children's  beuefit 

2.  Minor  children,  who  are  benefidaries  of  their 
deceased  father's  eitate  aftv  the  expiration  of 
the  life  estate  of  the  mother,  who  is  also  execu- 
trix, are  not  estopped  from  bringing  a  suit  to  re- 
strain waste  by  the  executrix,  iucorred  in  at- 
tempting to  muatain  a  high  standard  of  living 
for  oerself  and  children 

3.  In  a  suit  to  restrain  an  executrix  from  com- 
mitting waste,  the  defense  was  an  unwarranted 
contention  that  she  had  comi^ete  powM  under  tba 
will  to  dispose  of  the  corpus  of  the  ^tate  (or  her 
own  benefit  and  that  oC  her  children,  who  were 
the  only  other  beneficiaries  under  the  will.  The 
decree  granted  an  injunction  to  restrain  the 
waste,  and  appointed  a  receiver  to  manage  the 
property.  Beta,  that  i^aintifb'  costs  should  ba 
paid  from  the  estate,  but  defendant's  costs  must 
be  paid  hex, 

BUI  by  Emllr  P-  Bentl^  and  others  against 
Emma  Bentley  and  others  to  restrain  waate. 
Heard  on  bin,  answor,  and  proofs.  Decree 
for  complainants. 

This  Is  a  bill  by  remainder-men  against 
the  tenant  for  life,  to  restrain  waste.  The 
complainants  are  three  of  the  children  of  the 
late  Peter  Bentley  (second  of  that  name),  of 
Jersey  City,  and  the  defendants  are  the  wid- 
ow and  four  infant  children  of  Mr.  Bentley. 
The  Infant  defendants  are  In  the  same  inter- 
est as  the  complainants.  The  widow  Is  the 
sole  executrix  of  the  will  of  Mr.  Bentley,  and 
also,  by  Its  provisions,  entitled  to  the  use  of 
his  whole  estate  during  her  widowhood.  He 
died  In  April,  1888,  leaving  seven  chlldieo, 
ranging  In  age  from  3  to  17  years,  via.  Eleanor 
B.,  Emily  P.,  Peter,  Bichard,  John,  Ehigeolt. 
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and  Pariter.  The  blU  wu  filed  on  the  9th  of 
January,  1894,  and  upon  Its  presentation  to 
the  chancellor  he  made  an  order  that  Mrs. 
Bentley  show  cause  why  an  Injunction  should 
not  Issue  restraining  her  from  further  deallng^ 
with  the  estate,  and  a  receiver  of  the  estate 
of  the  deceased  be  appointed  in  accordance 
with  the  pnjer  of  the  bill.  Mrs.  Bentley  ao* 
swered  the  bill  on  tbe  12tli  Februaiy,  and, 
after  aisrument,  the  duuc^or  announced  a 
decision  >  on  the  18tii  of  Fetvuaiy. 
which  was  embodied  In  an  order  made  on  tbe 
Sth  of  Har(±.  Tb6  Injunction  was  granted, 
enJt^ninff  Mn.  Bentley  from  selllnc  or  Lncum- 
bttlnff  the  estate  of  her  husband,  and  the  re- 
ceiver  appointed,  who  has  since  had  charge 
•fit.  ThegravamMiof  tbobilllsf  First,  that 
Mrs,  Bentley  claimed,  assumed,  and  exercised 
creater  rights  and  powers  under  the  will  than 
the  instroment  warraBted;  and,  second,  that 
Ae  had  mismanaged  and  was>:ed  the  estate. 
Both  of  these  matters  the  diaucellor,  aa  the 
order  shows,  determined  against  her  upon  the 
case  as  then  presented  to  him.  The  wUl, 
wUcli  was  made.  In  Joly,  1871,  .and  aboot  a 
jear  after  the  marriage,  is  In  these  words: 
"After  payment  of  my  debts,  I  give,  derlse, 
and  beqocath  to  my  wife.  Emma,  during  h«r 
widowhood,  tbe  income  of  all  my  estate,  botii 
real  and  personal,  as  w^  that  which  I  may 
ba  poasessed  of  as  all  that  which  I  am  now 
posMwed  of.  After  tbe  marriage  or  deatih  of 
my  said  wife,  I  give,  devise,  and  bequeath  to 
my  children  my  whole  estate,  be  it  real  or 
personal.  In  fee  simple;  all  after-bom  chil- 
dren to  be  bound  by  this  will  I  nominate 
and  aiipoint  my  said  wife,  "tir^ifffl,  sole  execo* 
triz  of  this,  my  last  will  and  testament,  and 
boeby  empower,  authorize,  and  direct  ber  to 
aeO  and  convey  any  or  all  of  my  real  estate 
as  to  ber  shall  seem  meet,  and  authorise  and 
empower  her  to  execute  suiffident  deeds  to  the 
purchaser  thereof."  In  March,  1882,  he  made 
a  codicil  as  fidlows:  "I  do  hereby  authorise 
and  direct  that,  so  long  aa  my  wife  remains 
nnmarrfed,  that  she  may  make  and  continue 
sDcb  Investmesits  of  my  estate  as  to  her  shall 
seem  best,  and  that  she  shall  not  be  held  ac- 
eoontable  for  any  loss  or  mismanagement  ln> 
cmred  daring  aald  widowhood,  nor  shall  abe 
be  eomp^ed  to  account  tot  the  said  estate  or 
its  management  by  any  conrt  or-  officer  au- 
thorized for  that  purpose  during  aald  widow- 
hood." It  waa  sn^ested  that  Mr.  Bentley 
was  inompted  to  make  this  codldl  1^  a  then 
recent  decision  ot  one  of  our  courts  holding 
executors  liable  for  loss  arising  on  assets 
wlddi  tbey  found  In  an  estate,  aod  continued 
to  hold,  tmt  wblcb  were  not  audi  as  they 
would  be  Justified  In  investing  the  funds  of 
tbe  estate  in.  in  tbe  flr«t  Instanee.  His  .widow 
fttored  this  will,  and  took  possession  of  the 
estate,  which  she  found  In  a  Domi^lcated  and 
embarrassed  condition.  It  cooslsted  of  sev- 
eral ideoes  of  real  estate  lU  Jers^.CIty.  all 
onlncumbered  except  by  airearages  of  taxes, 

1  Ko  <«uiian  filed* 


of  some  of  whli^  Mr.  Bentley  waa  tbe  sole 
owner,  but  others  he  held  aa  tenant  In  com- 
mon with  his  sister,  Mrs.  Towar,  having  de- 
rived title  by  descent  or  devise  from  his  fa- 
ther, Peter  BenUey.  tbe  first.  The  personal 
estate  consisted  of  a  one-half  Interest  In  a 
railroad  obligation  of  $100,000,  which  was 
held  for  life  by  the  widow  of  the  first  Peter 
Bentiey;  of  a  bond  against  a  gas  company  for 
$20,000,  the  validity  of  which  was  disputed; 
a  claim  for  professional  services  against  the 
Lehigh  Valley  Railroad  Company,  for  an  in- 
definite amount,  but  which  was  afterwards 
adjusted  for  fl2,600;  |2,600  of  bank  stock, 
and  $660  of  electric  light  comikany's  etoek. 
Besides  these,  there  were  some  ordinary  tees 
due  him  for  professional  services  In  a  number 
of  causes;  a  pleasure  yacht,  which  had  ooat 
a  large  amount  of  money;  and  ordinary  house 
furniture.  He  was  indebted  for  arrears  of 
taxes  to  the  amount  at  least  of  $16,000,  and 
also  to  the  Hudson  County  National  Bank  In 
the  sum  of  ovot  $21,000,  $15,000  of  which  be- 
ing for  direct  loan,  and  $6,000  his  liability  on 
Indorsements.  He  had  assigned  to  the  bank 
as  collateral  his  leverslooaiy  Intmst  hi  the 
$100,000  ralhwad  obligation.  In  addition  to 
tbe  foregoing,  he  owed  divers  Individuals  on 
various  accounts  nearly,  if  not  quite.  $10,000. 
The  gross  annual  rental  value  of  the  real  es- 
tate was  a  little  over  $5,000,  but,  taking  out 
taxes  and  repairs,  would  amount  to  between 
$3,000  and  $4»000.  His  professional  Income 
had  been  considerable,  and  he  bad  lived  In 
rather  expensive  and  extravagant  style,  but 
for  a  short  time  befwe  his  death  had  some- 
what contracted  his  expenditures  by  dropping 
horses  and  carriages  and  coachman.-  Alter 
bis  death  the  widow  kept  the  family  togeth- 
er, continued  to  Uve  In  the  homestead  man- 
gkm,  and  attempted  to  further  contract  the 
expenses  of  living,  but  did  not  bring  them 
within  the  Income  of  tbe  estate.  She  collect- 
ed the  claim  against  the  railroad  company, 
receiving  $12,500;  She  collected,  also,  some 
arrears  of  Interest  upon  the  gas  bond,  to  tiie 
extent  of  $3,700.  and  then  compromised  tbe 
bond  itself  at  $16,000.  She  also  sold  the  bank 
stock  and  electric  Itgbt  stock,  and  also  divers 
pieces  of  real  estate,  and  made  some  pay- 
mente  on  account  of  the  debt  to  the  bank.  In 
all  this  she  acted  upon  the  Idea  that  she  had, 
by  the  will,  unlimited  power  over  the  body 
of  tbe  estate  during  her  widowhood,  and  was 
not  subject  to  be  called  to  account  by  any- 
body for  her  dealings  therewith;  and  she 
claims  such  right  and  power  by  ber  answer, 
and  by  her  counsel  in  argument  before  the 
chancdUw;  and  In  accordance  with  that  Idea 
she  kctpt  aubstaatlally  no  account  of  such 
dealings.  She.  however,  annexed  to  her  an- 
swer  several  schedules,  by  which  she  admlto 
receiving  from  the  proceeds  of  the  personal 
estate  and  rents  due  at  the  testator's  death, 
about  $38,807,  omitting,  however.  $3,700  of 
Interest  on  the  gas  bond,  and  from  sales  of 
real  estate  about  $19,105,  making  about  $58,- 
000  In  all.   She  claims  to  have  paid  out  ot 
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that,  on  aeeoant  of  urean  of  taxes,  $10,600, 
due  at  decedent* a  deatb,  and  about  $20,500  on 
account  of  debta  due  by  the  testator  at  hia 
death,  and  the  ezpenaea  of  his  last  Illness  and 
foneral;  leaving  still  due,  hoveTer,  by  the 
testator,  aboat  $16,000  to  the  bank  and  about 
$6,000  arrears  of  taxes.  She  admits  recelvlug 
as  Income  of  the  estate  for  5%  years  $20,700, 
an  average  of  about  $3,600  a  year,  Indudlng 
$450  dividend  on  bank  and  dectric  light  stock, 
but  not  Including  $3,700  Interest  on  the  gas 
bond.  She  claims  that  she  paid  for  tax«a  ac* 
CTOlng  after  the  death  of  testator,  and  for  tbe 
maintenance  of  the  estate,  $7,500;  that  she 
paid  for  interest  on  the  t»nk  debt  about 
$6,200;  and  that  the  balance  of  what  eihe  re> 
celved  went  to  the  maintenance  of  bers^ 
and  faml^.  By  anothw  schedule  she  says 
she  has  received  in  6%  years  from  tbe 
body  of  the  estate,  orer  and  above  what  sbe 
has  expended  for  debts  of  the  testator  and 
cost  of  maintenance,  aboiit  $22,000,  and  tbst 
the  net  Income  has  been  about  $13,000,  mak- 
ing abont  $SS,000  which  she  has  expended  for 
llTlng,  to  which  most  be  added  the  omitted 
Item  of  interest  on  the  bond,  $8,700.  For 
this  expenditure  the  s^edole  states  that  she 
can  produce  receipts  for  Iwosebdld  ^tenses 
amonntlng  to  $28,000,  learlng  by  her  sdiednle 
about  $7,000,  but,  addinlr  the  Item  of  Interest 
Just  mentioned,  between  $10,000  and  $ll^X>o; 
unaccounted  for,  exc^t  thaf  It  vrent  tsxe  gen- 
eral living  expenses.  By  schedules  handed 
up  by  coonsd  for  d^mdant  at  the  argnmoat 
on  final  horlng  the  average  amoont  of  the 
body  of  the  estate  applied  Annually  to  tftmlly 
maintenance  was  $8,88236.  the  average  net  in- 
come was  $2,297.07,  making  a  total  annual  ex- 
penditure of  $6,179.98,  making  an  average  to 
each  menCber  ot  family  of  $772.49.  In 
other  words,  living  expenses  were  supplied 
firom  the  two  soarces  in  tbe  ratio  of  tiiree 
from  the  body  of  the  estate  and  two  ftom  tbe 
Income^  At  the  hearing  the  matter  of  the 
management  of  the  estate  in  respect  to  the 
nuking  of  sales,  and  so  forth,  was  gone  into 
octensive^,  as  wdl  as  tlw  application  of  the 
funds  which  she  had  received  as  the  proceeds 
ttmeof.  With  regard  to  the  lattn  it  appears 
that  the  amount  expended  was  substantially 
as  stated  In  the  answer  and*  schedules,  and 
that  she  had  continued  to  live  In  the  mansion 
house  of  the  deceased,  and  that  all  tlie  chil- 
dren had  lived  with  and  been  snppwted 
her  until  the  filing  of  the  bIQ,  ocept  that  tiie 
eldo-  child  had  married,  and  left  home.  With 
regard  to  the  management  M  the  estate  In 
tbe  matter  of  sales,  and  so  forth,  it  did  not 
pear  ttat  the  estiUe  had  suffond  any  serious 
loss  in  any  of  the  sales  made.  With  regard  t» 
the  dalm  of  nnllmlted  power  ow  the  estate 
during  her  widowhood,  it  appeared  that  sbe 
was  so  advised  by  a  very  young  member  of 
the  bar  of  this  state;  that  she  took  no  other 
ftdTlce  upon  that  question,  exc^t  that  of  an 
experienced  connsdor  of  lYew  York,  who  de- 
dlned  to  give  her  advice  upon  the  subject, 
and  only  acted  as  a  friend  in  the  matter  of  ne- 


gotiating sales  and  settling  with  creditors,  and 
so  forth. 

Gilbert  Collins,  for  complainants.  Cortlandl 
Parker  and  Sarle  Insley,  tor  defendant 

PFTNET,  V.  a  (after  stating  the  facts).  1. 
The  qnestloo  raised  upon  the  construction  ot 
the  wlU  bas  already  been  determined  by  the 
(^anedlor  In  this  cause.  Tbe  order  appoints 
lag  the  receiver  la  In  these  words:  "And  tbe 
chancellor  being  of  tbe  opinion  that  the  in- 
tention of  the  testator  whs  to  limit  the  de- 
fendant in  expenditure  to  the  Interne  only  ot 
the  said  estate  during  her  widowhood,  and 
that  the  powors  and  Immnnltles  with  whUA 
she  Is  clothed  by  said  will  were  designed  to 
protect  her  from  any  annoyance  and  danger  la 
tbe  bona  fide  exerdse  of  discretion  bi 
making  and  continuing'  tavestments  and  othw* 
wise  managing  the  estate,  and  from  re^nsi- 
biUty  for  losses  occasioned  thereby,  but  tiisl 
such  powers  and  Immunities  were  not  intend* 
cd  to  enlarge  the  estate  by  the  wfil  first  glvM 
to  ber,  40  authorise  the -appropriation  bf 
bar  of  any  portion  of  the  cmpus  of  the  edtau 
of  her  husband  for  her  own  or  her  children's 
bandit^  lite  leuhed  counsel  fOr  defendant 
claimed  and  was  accorded  the  right  to  be  fur- 
ther heard  before  me  npon  that  part  of  tbe 
case,  but  his  elaborate  and  Ingenious  aign- 
meat  bas  not  manifested  to  me  any  unsound* 
ness  in  that  opinion.  In  which  I  fnlly  concur. 

SL  With  regard  to  the  management  ot  tbe 
estate  with  respect  to  sales  and  renting,  etc, 
X  think  the-dtfi^ndant  has  succeeded  as  welt  as 
the  testator  had  any  rlght  to  expect  that  aha 
would  succeed*  I  am  tmabie  to  believe  that  at 
the  time  be  made  tbe  codldl  he  cmtemplated 
(HT  expected  to  die  letfrlng  his  estate  In  ttie 
embarrassed  and  oompllcated  condition  in 
whieli  it  vas  when  death  overtook  btan.  No 
doubt,  If  his  estate  had  been  free  tram  debt, 
and  no  arrears  of  taxation  wpou  It,  and  had 
acquired '  such  proportions  that  the  incraw 
would  support  his  tamOy,  his  widow  would 
have  been  quite  onnpetent  to  numage  it  But 
he  was;  comparatively,  still  a  Toung  man 
when  he  died,  and  bad  been  lannchlng  out  Into 
some  haaardous  operations,  bad  been  indol- 
ging  In  ezimoaiTe  habits,  iiad  appropriated  some 
trust  mo&ey%  was  largely  in  debt  to  his  awn 
sister  for  rents  collected,  and  bad  permitted 
taxes  to  aeculmdatc  and  become  liens  to  a 
large  amount  npon  his  estate.  To  manage 
such  an  estste,  extract  It  from  Its  dUBcoltlei, 
pay  tbe  debts,  and  at  the  same  time  manage  a 
laige  temOy  of  young  children,  wss  altogether 
beyond  the  capacity  of  the  defendant,  nw 
facts  deveh^ted  at  the  hearing  do  not  vary  mar 
terially,  and  eertidn^  not  favorably  to  tiw  de- 
fendant, from  those  wbich  appeared  btfore  the 
chancellor  on  the  application  for  an  injunc- 
tion. Upon  those  he  concluded  that  the  con- 
trol of  the  estate  should  be  taken  frmn  the  de- 
fendant 

Criticism  was  made  npon  the  pray»  of  the 
bin  that  the  defendant  should  be  ramoved  tnm 
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ber  position  of  executrix.  Ot  course,  thla 
court  has  no  power  to  do  that,  and  so  much  of 
the  prayer  of  the  bill  was  properly  a1»ndo&ed; 
bat  It  does  pray  further  that  she  may  be  en- 
Joined  from  further  management  of  the  es- 
tate, from  executing  the  power  of  sale  con- 
fmed  by  the  wlU,  from  dlqMSlng  of  any  of 
the  pwsonal  estate^  and  that  some  fit  and  prop- 
er person  may  be  appointed  as  receiver  of  the 
estate,  real  and  personal;  and  for  other  re- 
lief. The  power  of  the  court  to  grant  this  re- 
lief cannot  be  disputed.  The  serious  charge 
against  the  defendant  Is  tliat  she  had  as- 
snmed  an  unwarranted  power  over  tlie  es- 
tate, and  exercised  it  to  the  extent  of  Ut- 
Ing  at  a  rate  of  expei^  far  beyond  what  the 
■ttuatlon  of  the  estate  warranted.  In  answer 
to  this  it  was  said  that  these  Tery  complain- 
anta  had  the  boieflt  of  that  in  part  But  there 
can  be  no  estoppel  In  this  case  as  agahist  in- 
fants. As  800D  as  they  came  of  age  (and, 
with  r^ard  to  one  or  two  of  them,  before 
th^  Game  of  age),  they  saw  the  Improjwlety 
of  their  mother's  expoidltttreB,  and  applied  for 
this  remedy,  and  they  are  entirely  justified  In 
dobiff  BO  for  the  protection  of  thB  estate  against 
farther  depredation,  although  they  themselves, 
while  infants,  had  the  benefit  of  the  waste 
tiiat  had  prerlonsly  occorred.  It  appears  that 
the  defendant  never  sat  down  and  calmly  es* 
tbnated  the  amount  of  the  estate  after  paying 
dcbta,  and  the  anunnt  of  the  net  Income,  in 
flvder  to  arrive  at  a  Just  etmduritm  or  deter- 
minatloa  as  to  bow  mach  money  the  family 
oo^t  to  spmd,  but  simply  went  on  living  as 
neor^  as  idu  tbon^t  die  could  afford  In  the 
style  fliat  the  family  had  prerloasly  lived 
when  the  husband  ma  altve  and  able  to  pro- 
vide by  his  own  daily  exertions.  Tills  failure 
to  calmly  consider  the  situation  and  deal  wltti 
It  accordingly  atiows  the  Incapacity  of  the  de- 
taidant  to  act  as  the  coiaervator  of  this  es- 
tate^ and  to  regulate  the  expenditures  under 
It  It  seems  to  me  ttiat  9700  or  9800  a  year 
tar  each  mendm  ot  tlw  fiunlly,  tndliiding  amall 
ehildr^  was  altogether  too  great  an  expen- 
diture, considering  the  sitnaUon  and  amount  of 
tttt  estate.  But  thoe  la  nothing  In  the  evl- 
dence  to  indicate  that  the  defmdant  was 
aware  bow  much  she  was  spending,  or  bow 
much  She  was  depleting  the  estate,  untiD  made 
so  by  the  nlg«icles  of  this  suit  • 

B  wss  urged  by  the  defendanrs  counsel  as 
soond  law,  and  In  It  he  is  iwobably  right,  that 
a  certain  amount  of  depletiCMi  of  the  corpus,  to 
be  used  in  supporting  and  educating  the  chil- 
dren during  their  lnfiU9cy>  was  Justifiable  in 
this  case,  and  that  in  dealing  with  the  present 
Instance  the  court  ought  to  allow  the  widow 
■0  nncih  oat  of  the  corpus  as  it  would  have 
allowed  If  ^pplicatim  had  been  made  to  It  be- 
ton  any  such  eq^oidltare  had  been  made. 
Tha  courts  have  made  such  allowances  in 
proper  cases,  the  latest  instance  to  which  my 
attention  has  been  called  being  the  case  of 
AlUng  T.  AUtaft  02  N.  J.  Bq.  92,  at  pages  94, 
fiS,  100;  27  Aa  665.  at  pages  OSS.  OSB,  661. 
But  the  complainants  ask  no  accounting 
38  A.— 19 


against  the  defendant.  They  dlstlncQy  dis- 
avow any  desire  to  compel  their  mother  to  re- 
fund any  moneys  spent,  and  the  suit  Is  not 
framed  iu  that  view.  All  they  ask  Is  protec- 
tion for  the  future;  and  the  guestloD  of  wheth- 
er or  not  the  expenditures  were  reasonable  is 
only  important  as  showing  the  Judgment  and 
capacity  of  the  defendant  in  the  premises. 
And  in  tliat  view,  it  seems  to  me  that  the  ex- 
penses were  altoi^er  too  extravagant.  Thus 
It  appears  that  every  summer  she  spent  from 
six  to  eight  weeks  In  the  country  with  her  chil- 
dren, at  an  expense  of  $125  or  more  a  week. 
And  it  Is  very  plain  that  the  court  would  not. 
In  this  case,  have  authorized  the  expenditure 
at  a  rate  of  three  parts  of  the  corpus  to  two 
parts  of  the  Income  for  the  support  ot  this 
family  In  the  manner  that  It  was  supported. 
Much  detaU  was  gone  into  as  to  the  habits  of 
the  family,  and  the  manner  In  which  the  chil- 
dren were  reared,  which  I  do  not  consider  it 
necessary  here  to  comment  upon,  except  to 
say  that  while  it  shows  the  defendant  to  be 
an  affectionate  mother,  it  also  shows  her  to  be 
lacking  in  sound  sense,  Judgment,'  and  discre- 
tion. The  defendant's  counsel  did  not  ask  that 
Ote  control  of  the  estate  should  be  restored  to 
the  defendant  until  after  so  much  of  the  prop- 
erty was  sold  as  would  sufBce  to  pay  all  these 
debts  and  extricate  the  estate  from  its  com- 
plications, but  he  urged  that  no  decree  should 
be  made  that  would  xvevent  the  restoration  of 
the  estate  to  the  wife  when  that  end  should 
be  attained,  and  further  asked  that  the  costs 
of  the  litigation,  including  counsel  fees  to  the 
defendant  should  be  paid  out  of  the  estate. 
It  Is  unneceasaiy  now  to  decide  when,  and  un- 
der what  drcnmstanees.  the  court  may  with- 
draw its  restraint,  and  restore  the  cmtrol  of 
this  estate  to  the  defendant  But  with  regard 
to  the  qnestlfm  of  costs  and  counsel  fees,  in 
view  of  the  attitade*  taken  the  defmdant 
in  her  answer,  and  by  her  counsel  In  the  &r- 
gnmoit  before  Ihe  chancellor,  and  even  at  the 
final  hearing,  I  am  unable  to  see  any  ground 
upon  which  I  can  allow  costs  and  counsel  fees 
to  the  defendant  She  set  up  an  unfounded, 
and  I  think  unwarranted,  claim  to  the  com- 
plete control  of  this  estate,  and  her  conduct 
Shortly  before  the  filing  of  the  bin  was  such 
as  did,  in  fact  alarm  her  children,  and  I  think 
thrae  was  enon^  at  least  In  It  to  Justify 
their  alarm.  The  costs  of  the  complainants, 
Indndlng  the  disbursements'  for  writing  ont 
ttK  evldoice,  ete.,  will  be  peM  ont  of  tiie  es- 
tate. I  will  advise  a  decree  aoeotdlngly. 


(B  N.  J.  ■.  sro 

WHITTAKBB  «t  sL  v.  BBLVIDBIBB  BOIX- 
BB-HILL  GO.  el  al. 

(Oonrt  of  Obanoeiy  ot  New  Jers^.  Aog.  10, 
1807.) 

lIoBTOAOBB— Bonds— Right  to  Assisshsnt  oh 

PaTHBNT— DbMAKD — FORSOLOeORS  —  TaNDBB  — 

Pathbkts  into  Cocrt— Hiqhts  or  SaooHD 

UORTOIOEE— MaRSBALIRO  SkCURITIBS. 

1.  When  a  mortgage  seouing  payment  of  sev- 
eral bonds  Is  la  pcocesi  ot  forsdonuek  sa  ofliir 
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to  pay  that  one  of  the  bonds  which  u  held  by  the 
comiMBiiiaDt,  and  the  costs  of  the  pending  fore- 
closure to  date,  accompanied  by  a  demand  for  an 
assignment  of  the  Ixnid,  is  not  sndi  a  tender 
as  will  stop  the  mnoing  at  interest  or  the  accru- 
ing of  costs. 

2.  Sach  a  demand  can  (mly  be  made  In  behalf 
of  some  person  IiaTing  an  equitable  right  to 
stand  Id  the  place  of  tiie  bolder  of  the  bond,  and 
that  ri^ht  must  be  disclosed  whai  the  demand 
for  assignment  is  made. 

8.  The  demand  must  be  made  upon  the  holder, 
or  some  person  authorized  to  make  the  aesign- 
ment.  A  solicitor  employed  to  collect  the  bonds 
hy  foreclosure  of  the  mortgage  has  no  power  to 
assign  them,  and  is  sot  a  proper  person  upon 
whom  to  mabe  a  demand  for  an  assignment. 

4.  A  payment  to  the  clerk  of  the  court  of  mon- 
eys due  In  a  pending  suit,  without  a  special  order 
directing  the  payment  to  be  made,  Is  of  no  force, 
unless  some  statnte  or  gaieral  rale  of  the  court 
authorizes  the  payment  to  be  made. 

6.  Die  right  of  a  second  mortgagee  to  bare  the 
assets  and  securitieB  marshaled  so  that  r  pre- 
ceding  mortgagee  may  be  reQuired  to  look  first  to 
the  lands  on  whioh  the  second  mortgage  Is  not  a 
Uen  is  absolute  against  the  mortgagor,  and 
against  his  voluntary  fraudulent  grantee  of  the 
lands  on  which  the  second  mortgage  is  not  a  lien. 

6.  the  pnrdiaser  at  a  foreclosure  sale  under 
a  second  mortgage  receives  the  title  which  the 
mortgagor  had  at  the  time  of  the  delivery  of  that 
mortgage,  and,  attendant  upon  that  title,  he  takes 
the  right  which  the  second  mortgagee  received  to 
have  the  assets  marshaled,  and  he  may  assert  this 
equitr  against  the  subsequent  voluntary  and 
fraudulent  grantee  of  the  mortgagor. 

i^Uabni  hr  the  OonrL) 

Bin  by  Josephine  Whlttafcer  and  others 
against  the  Belvldere  Boller-MUl  C3omp&Dy 
und  others  to  fbreclose  a  mratgace.  Heaid  on 
bUl,  answpr,  etc. 

The  bill  In  this  case  was  originally  filed  bj 
Josephine  Whittaber,  as  sole  complainant, 
i^ainst  the  Belvldere  Roller-Mill  Company, 
Adam  B.  Searles,  and  William  H.  Searles.  ex- 
ecutors, etc.,  of  Frederick  Searles,  deceased, 
and  others,  defendants,  to  foreclose  a  mort- 
gage, with  prayer  that  the  defendants  answer 
under  oath,  and  for  the  ordinary  decree  for 
foreclosure  and  sale  of  the  mortgaged  prem- 
ises. On  and  prior  to  May  22.  1890,  Adam  B. 
Searles  was  the  owner  of  four  lots  of  land  In 
the  town  of  Belvldere;  lot  No.  1  being  a 
mill  property  situate  In,  and  being  part  of, 
the  block  lying  between  Front  street.  Sec- 
ond street,  Depue  street,  and  the  Delaware 
river,  and  the  other  pieces  lying  separately 
and  having  other  uses.  At  that  time  Searles 
was  In  financial  distress,  and  his  creditors 
were  pressing  him  for  settlement  He  sought 
to  arrange  with  them,  and  was  able  to  Induce 
an  agreement  to  be  entered  into  by  all  but  one 
Hess.  The  latter  refused  to  parley  or  delay, 
and  was  pushing  a  suit  for  his  claim  against 
Searles  to  Judgment  Searles  made  bonds  to 
the  complainant  and  a  number  of  others  of 
his  creditors,  obligating  himself  to  pay  their 
BSTeral  debts  upon  the  death  of  his  father, 
Frederick  Searles.  These  bonds  be  secured 
by  a  mortgage  made  to  the  complainant  and 
other  several  bondholders,  and  recorded  on 
May  22,  1890.  The  mort^^e  covered  lot  No. 
1  (the  mill  property),  and  also  lots  Nos.  2,  3, 
and  4,  and  will  faereafta  be  referred  to  as  the 


"complainant's  mortga«:e."  On  May  23,  1890, 
Searles  made  another  bond  and  mortgage  to 
Robert  E.  Morris  and  others  of  his  creditors 
(one  of  whom  was  Levi  Ott)  to  secure  payment 
of  several  bonds  also  made  by  him  to  each 
creditor.  This  mortgage  was  dated  and  re- 
corded on  May  23, 1890,  at  1:20  p.  m.,  and  wUl 
hereafter  be  referred  to  as  the  "Morris  mort- 
gage," and  included  only  lot  No.  1,  the  mill 
property.  On  the  same  day.  May  23,  1880, 
Searles  conveyed  to  Levi  Ott  the  whole  block 
lying  between  Front,  Second,  and  Depue 
streets  and  the  Delaware  river.  Including  the 
Mill  property  (lot  1)  in  the  description  of  that 
block,  and  also  another  lot  on  South  Wator 
street,  not  included  in  any  of  the  mortgages. 
This  deed  was  dated  May  23,  1890,  and  vr&» 
expressed  to  be  in  consideration  of  $1.  and 
contained  a  recital  that  the  cflUTeyance  was 
not  to  be  deemed  to  affect  the  Interests  of  Ott 
in  the  mortgage  made  by  Searles  to  Morris, 
Ott,  and  others  on  lot  No.  1  (part  of  the  prop- 
erty conveyed),  but  that  Ott's  Interest  in  that 
mortgage-  was  to  continue  to  be  a  lien  on  lot 
No.  1.  Tbls  deed  also  contains  covenants  of 
seisin,  power  to  convey,  general  warranty,  and 
against  incumbrances,  except  from  certain 
named  mortgages,  of  which  two  are  those  of 
the  complainants  and  Morris  and  others.  It 
was  recorded  May  23,  1890.  at  S  o'clodE  and 
30  minutes,  afternoon.  On  the  same  day.  May 
23,  1890,  Adam  B.  Searles  conveyed  lots  Nos. 
2,  3,  and  4  to  his  son  Roderick  B.  Searles,  by 
deed  expressed  to  be  for  the  consideration  of 
$100,  with  full  covenants  of  seisin,  power  to 
convey,  gataal  warranty,  and  against  Incum- 
brances, except  five  mortgages,  of  which  the 
complainant's  Is  one.  This  deed  .was  recorded 
May  23,  1890,  at  6  o'clock  and  10  minutes, 
afternoon.  Neither  of  these  two  deeds  con- 
tained any  covenant  or  agreement  on  the  part 
of  the  grantees  to  pay  off  any  of  the  Incum- 
brances. On  the  18th  day  of  August.  1890. 
Ott  conveyed  to  the  Belvldere  Roll^MiU  Com- 
pany lot  No.  1  in  the  complainant's  mortgage 
(the  miU  property),  with  sU^t  variances  In 
the  boundary  lines,  by  which  the  lot  conveyed 
to  the  Roller-Mill  Company  Is  somewhat  less 
than  that  mortgaged  to  the  complainants,  leav- 
ing the  title  to  two  strips  of  land,  parts  of  lot 
No.  1,  of  the  mortgaged  premises,  still  remain- 
ing in  Qtt  at  tliat  date.  Tills  deed  contains 
an  agreement  on  the  part  of  the  grantee  to  as- 
sume and  pay  four  mortgages,  one  of  wbleh 
was  the  comphtlnant's,  and  :tnother  the  Morris 
mortgage,  as  part  of  the  consideration  of  this 
conveyance.  It  was  recorded  on  the  24th  day 
of  November,  1890.  The  Belvldere  RoUer- 
MiU  Company  entered  Into  possession  nnder 
this  conveyance,  and  paid  off  a  number  of 
the  bonds  which  were  secured  to  be  paid  by 
the  complainant's  mortgage.  A  number  of 
them,  however,  remained  unpaid.  Among 
these  was  cue  held  by  Josephine  Whlttaker, 
the  original  complainant,  and  another  held  by 
Frederick  Searles,  who  died  In  February,  18M. 
testate^  and  whose  execators  have  been  admit- 
ted as  complainants,  and  are  now  prosecuting 
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tbia  suit.  Josephine  Wlilttaker  filed  the  bill 
in  this  case  on  Decenilier  20,  1895,  for  the  fore- 
closure and  sale  of  all  four  of  the  lots  con- 
stitntiDK  the  mortgaged  premises,  making  her 
co-mortgagees,  and  the  holders  of  the  Morris 
mortgage,  and  the  grooteea  of  Adam  B.  Sear- 
lea,  defendants.  While  this  suit  was  pending 
the  holders  of  the  Morris  mortgage  also  fore- 
closed upon  lot  No.  1,  and  it  was  purchased 
at  the  foreclosure  sale  from  the  sheriff  by  the 
defendant  Philip  M.  MiUer.  On  Januai7  18, 
1886,  after  he  had  bid  in  the  property,  but  be- 
fore he  had  any  deed,  an  offer  to  the  solicitor 
of  the  complainant  In  this  cause,  made  on  the 
last-named  date,  was  claimed  to  be  a  tender  of 
the  amount  due  to  the  then  sole  complainant, 
Josephine  Whlttak«r.'  This  offer  was  refused 
because  coui^ed  with  a  demand  for  an  assign- 
ment of  the  claim.  Shortly  afterwards,  on 
the  3d  day  of  February,  1696,  the  executors 
of  Frederick  Searles  were  admitted  as  parties 
complaluant.  On  the  4th  day  of  February, 
1896,  the  defendant  Philip  M.  Miller,-  as  pur- 
cttaser  of  lot  No.  1  under  the  Morris  mortgage, 
and  the  defendants  Henry  B.  Miller,  L.  De 
Witt  Taylor,  and  John  M.  Morris,  daimhig  to 
be  holders  of  certain  of  the  btmds  secured  by 
the  complainant's  mortgage,  were  admitted  as 
defendants.  At  some  time  after  this  (the  dato 
is  left  uncertain  by  the  proofs)  the  amount 
claimed  to  bare  heea  tendered  the  complain- 
ant's solicitor  was  paid  to  the  clerk  of  this  court 
by  the  defendants'  sollcitw.  The  defendants 
lu  De  Win  Taylor,  Henry  B.  Miller,  and  John 
M.  Morris,  clalndng  to  be  the  holders  of  scnne 
of  the  bonds  secured  by  the  contplainanf  s 
mortgage,  filed  their  joint  and  sereral  answers, 
setting  up  their  interests  as  owners  of  those 
bonds;  and  the  defendant  Philip  M.  Miller, 
the  owner  of  lot  No.  1  by  purchase  under  the 
Morris  forecksure,  sets  up,  by  way  of  answer 
and  cross  bill:  EMrst,  the  alleged  tender  and 
payment  to  the  clerk,  which,  it  Is  asserted, 
satisfied  the  amount  due  Josephine  Wbittaker, 
then  the  sole  complainant;  second,  the  equity 
of  the  defendant  Philip  M.  Miller,  as  owner 
of  lot  No.  1,  to  have  lota  Noa.  2,  S,  and  4 
(title  to  which  stands  In  the  name  of  Roderick 
B.  Searles)  sold  and  applied  to  the  payment 
of  the  complainant's  mortgage  debt  befbre  lot 
No.  1  is  so  applied.  The  case  came  to  a  hear- 
ing upon  the  bill,  answer,  and  cross  blU,  and 
testimony  was  taken  In  siqtport  of  the  Issnes 
raised. 

J.  H.  Itahlke»  for  complainants.  U  De 
Witt  Taylw,  for  Oefendanta 

OBEY,  V.  O.  (after  stating  the  facts).  This 
case  has  been  discussed  upon  tbese  points: 
EMrat  Was  there  such  a  tender  of  the  amount 
due  the  complainant  that  it  was  effectual  to 
require  the  complainant  to  accept  the  money 
paid  to  the  clerk,  and  thus  atop  the  interest 
and  costs?  Second.  Is  the  bond  (cme  of  those 
secured  by  the  complainant's  mortgage)  for- 
merly held  by  Edward  B.  Searies,  and  now 
claimed  to  be  held,  by  Henry  B.  Miller,  stiU  a 


lawful  and  unsatisfied  claim?  Third.  If  a 
sale  of  the  mortgaged  premises  shall  be  di- 
rected, what  shall  be  the  order  of  the  sale  and 
application  of  the  seTeral  parcels  to  the  pay- 
ment of  the  complainant's  mortgage? 

As  fo  the  tender:  This  bill  had  been  filed. 
In  the  name  of  Josephine  Whlttaker,  to  fore- 
close the  mortgage  now  In  suit.  Besides  the 
complainant  Whlttaker,  there  were  several 
other  persons  who  held  bonds  secured  to  be 
paid  by  the  mortgage,  but  the  suit  was  then 
in  her  name  alone  as  sole  complainant  The 
Bubpcenas  had  been  I^ued  and  returned.  Mr, 
Taylor,  a  lawyer,  on  the  13tb  day  ot  January, 
1896,  called  on  Mr.  Dahlke,  the  complainant's 
solicitor,  at  bis  <^ce,  and  stated  to  him  that 
he  represented  Mr.  Miller,  John  Morris,  and 
others,  showed  him  $550,  offered  It  to  him,  and 
asked  him  If  he  would  assign  the  Josephine 
Whlttaker  bond  to  Mr.  Morris.  Nothing  is 
proven  to  have  been  said  to  show  what  right 
Miller,  Morris,  and  othera  had  to  make  a  ten- 
der or  to  demand  an  assignment.  Mr.  Dahlke 
refused  to  accept  the  money  or  to  assign  the 
bond.  Subsequently  Mr.  Taylor  paid  the 
money  to  the  clerk  of  the  court  of  chancery. 
The  amount  named  was  Intended  to  be  the  to- 
tal of  the  debt,  and  also  the  costs  of  this  suit 
up  to  that  date.  At  the  time  of  the  alleged 
tender,  January  13,  1896,  Jos^hine  Whittako: 
was  the  sole  complainant;  and  it  is  owtended 
that  the  offer  made  satisfied  her  claim,  and 
terminated  her  right  to  any  additional  interest 
or  costs  in  this  suit.  The  efficiency  of  the  ten- 
der claimed  to  have  been  made  is  d^ed  opoa 
the  ground  that  the  offer  was  not  a  tender  of 
the  payment  of  the  bond,  but  a  proposition  to 
purchase  It  To  make  an  ^ectual  tender,  it 
must  appear  that  at  the  time  when  It  was 
made  the  party  making  tt  had  the  right  to  ten- 
der payment  of  the  debt,  as  in  the  case  of  the 
debtor  himself  or  bis  representatives,  or  the 
holder  ot  the  title  to  the  estate  on  which  the 
debt' was  a  lien;  or  that  he  had  the  right  to  re- 
quire a  transfer  of  it,  aa  In  the  case  of  snbro- 
gation  of  a  sorety,  or  redemption  sought  by 
the  holder  of  some  subsequent  lien,  having 
that  equity.  The  demand  should  clearly  dis- 
close the  right  of  the  party  making  the  otter, 
so  that  the  creditor,  may  be  notified  of  his  duty 
to  accept.  The  party  to  whom  the  tender  Is 
made  must  be  the  holder  of  the  debt,  or  some 
person  representing  him,  who  has,  at  the  time 
of  the  tender,  pow^  to  accept  It,  and,  if  the 
circumstances  call  for  a  transfer  of  the  debt, 
luis  also  power^to  assign  it  The  offer  proven 
tn  this  case  was  clearly  not  one  to  pay  and 
satisfy  the  debt.  It  was  a  request  to  assign  It 
upon  payment  ot  the  amount  due.  The  attor- 
ney who  made  it  himself  testifies  that  the  com- 
plainant's stdicitor  offered  to  accept  the  maa- 
ey  and  deliver  over  the  bond,  canceled.  This 
was  refused.  The  et^dtor  was  willing  to  ac- 
cept payment  and  cancel  the  bond,  but  he 
would  not  assign  it  No  evidence  has  disclos- 
ed that  Mr.  Morris  bad,  In  his  own  Individual 
capacity,  any  position  which  entitled  htm  to 
dKnaud  an  asaignment  of  the  complalnaiif  • 
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txmd;  and.  If  he  had  any  avcb.  It  was  cerfain- 
I7  not  diadosed  to  the  com^alnanf  s  taUcliot 
at  the  time  of  the  offer  to  pay  the  money,  bo 
that  It  might  cleaiiy  he  known  In  what  right 
the  demand  was  made.  Not  has  It  been  shown 
that  the  oomplaUiant's  solicitor,  <tf  whom'  alone 
the  request  was  made,  had  any  power  to  as- 
sign the  complalnanrs  bond  to  Mr.  Morris,  el- 
tb»  in  satlafactlon  of  payment  offered,  or  Id 
recognition  of  a  htwfnl  otter  to  rederan.  Pre- 
sumably, after  suit  was  brought  the  bond  was 
In  the  hands  of  the  eomtdalnant^s  solldtw  for 
<Kdlecti(m;  and,  If  payment  was  made,  can- 
ceUatlCHi  and  delivery  ot  the  bond  might  be 
held  to  be  incidental  to  the  business  be  was 
authorized  to  do  tt»r  the  cwnplalnsnt.  If  any 
one  was  entitled  to  an  assignment  of  the 
bmd,  the  demand  therefor  should,  In  my  rlew, 
have  been  made  upon  the  obligee  or  owner;  tot 
a  solicitor  engaged  in  collecting  a  bond  by  f  ore- 
closnre  of  a  mortgage  secnrlug  It  has  not,  as 
incidental  to  that  business,  power  to  assign  it. 
If  a  demand  for  an  assignment  uptm  tender  of 
amount  dne  to  a  solicitor  Is  to  be  supported.  It 
must  be  proren  that  a  power  to  assign  has 
been  given  by  the  holder  to  the  solicitor.  The 
date  ot  the  subsequent  payment  to  tbe  clerk  of 
this  court  was  not  stated  in  the  answer,  nor 
was  It  definitely  proven  In  the  evidence;  bat  I 
am  satisfied  that  the  money  was  not  actually 
paid  imtll  after  the  additional  complainants 
had  been  admitted,  and  some  time  after  the 
answer  was  filed.  When  the  tender  made  after 
suit  begins  Is  set  up  as  a  defense,  the  money 
must  be  paid  into  court  with  the  filing  of  the 
answer.  Shields  v.  Lozear,  22  N.  J.  Eq.  452. 
But,  whenever  it  was  paid,  the  payment  was 
made  to  the  clei^  without  any  accompanying 
or  HKerioas  order  of  the  court  granting  leave  to 
pay  It  hito  the  custody  of  the  court.  A  pay* 
ment  to  the  clerk  of  the  court  without  tbe  sup- 
port ot  some  statute  or  general  rule  of  the 
court  autborlzing  it,  or  some  special  order  di- 
recting the.payment  to  be  made,  is  of  no  force 
or  validity.  National  Docks  &  N.  J.  J.  G.  Ry. 
Co.  T.  United  Mew  Jersey  Railroad  &  Canal 
Co.,  52  N.  J.  Eq.  372,  28  AU.  673.  The  com- 
plainant was  not  bonnd  to  notice  this  payment 
to  the  deriE.  It  did,  however,  become  force- 
ful, es  against  the  complainant,  when  she  pe- 
titioned the  court,  asking  to  be  allowed  to  take 
It  out  of  court  in  satisfaction  of  her  bond. 
This  application  was.  In  effect,  an  acceptance 
of  the  tender.  The  date  of  this  application 
was  the  23d  day  of  March,  1886.  On  the  4th 
day  of  February,  1806,  long  before  tbe  date  of 
the  actoal  payment  to  the  clerk,  or  the  appli- 
cation of  Josephine  Whittaker,  the  ociglnal 
complainant,  for  the  money,  the  other  com- 
plainants, WilUam  H.  Searles  and  Adam  B. 
Searles,  had  been  admitted  as  complainants  In 
respect  of  their  $1,700  bond,  also  secured  by 
complainant's  mortgage,  and  tbe  cause  was 
proceeding  with  th^n  as  complainants.  No 
pretense  of  a  tender  of  the  amount  due  on 
their  bwd  has  been  set  up.  Tlie  defense  of  a 
tenderwhich  satisfied  the  complainant's  claims, 
and  should  have  terminated  the  further  run- 


ning of  Interest  and  coats.  Is  therefore  a  f^V- 
ure,  as  a^lnst  either  the  original  or  the  sub- 
stituted complainants. 

The  seetmd  point  argued  Is  the  question: 
Was  the  bond  (secured  by  tbe  complainant's 
mortgage)  which  was  formerly  held  by  Ed- 
ward B.  Searles,  and  is  now  claimed  to  be 
held  by  the  d^endant  Henry  B.  Miller,  a 
lawful  and  unsatisfied  claim?  The  defend- 
ant Henry  B.  Miller,-  in  his  answer,  states 
that  l<mg  b^ore  the  bill  In  this  case  was 
filed  be  furnished  the  money  to  take  up  this 
bond,  and  took  an  assignment  of  It,  and  ot 
Edward  B.  Searles'  interest  In  the  complain- 
ant^s  mortgage  securing  that  bond.  The 
complainant's  claim  is  that  the  bond  was 
paid  by  the  Belvidere  RoUer-MUl  Company 
under  Ite  covenant  In  Its  deed  for  lot  No.  1. 
On  April  6,  1805,  Edward  B.  Searles  assign- 
ed this  bond  to  I«.  De  Witt  Taylor,  under 
these  clrciunstances:  Taylw  had  procured 
a  judgm»it  against  Searles  for  one  of  his  cU- 
oits,  and  an  order  for  discovery,  eta,  in  aid 
of  his  executlUL  He  beard  that  Searles  bad 
this  bond,  procured  an  order  forbidding  its 
payment,  saw  Searles,  and  induced  him  to 
assign  tbe  bond  to  him  (Taylor),  and  to  al- 
low the  amount  due  on  the  Judgment  In  part 
payment  for  the  bond.  Taylor  paid  the  bal- 
ance due  on  the  bond  in  caab.  Taylor  swears 
that  he  was  not  then  attorney  for  tbe  Belvi- 
dere RoIler-MUl  Company,  that  be  did  this 
with  his  own  money,  and  that  the  bond  be- 
came his  individual  pextpevty.  Edward  B. 
Searles  Intimates  In  his  testimony  (hat  he 
supposed,.  In  his  dealings  with  Taylor,  that 
he  was  receipting  and  discharging,  and  not 
transferring,  tbe  bond.  But  he  does  not  deny 
that  Taylor  took  the  assignment  as  above 
stated,  and  that  he  undwstood  Taylor  was 
going  to  use  it  to  get  tbe  money  back.  It 
Is  obvious  that  Taylor  expected  to  collect  Uie 
Ixmd  for  the  ben^t  of  his  client  tor  whom 
he  had  Judgment.  If  Taylor  had  paid  off 
and  satisfied  the  bcmd,  tbere  would  have  been 
no  reason  for  Edward  B.  Searles'  allowing 
the  Judgment  to  be  credited  as  part  pay- 
ment for  the  bond,  which  both  agree  was 
done.  I  think,  at  this  stage  of  this  transac- 
tion, the  bond  was  not  paid  by  the  Belvidere 
Boller-MIll  Company,  but  was  lawfully  trans- 
ferred to  Taylw,  and  was  unsatisfied  In  his 
hands.  On  June  22,  1895,  Taylor  assigned 
the  bond  to  tbe  defendant  Henry  B.  Miller, 
under  tUese  circumstances:  Not  very  long 
(perhaps  a  week  or  two)  after  Taylor  had 
received  the  bcmd,  he  applied  to  Mr.  Yetter, 
the  secretary  and  treasurer  of  the  Belvidere 
Roller-Mill  Company  (cbe  owner  of  lot  No.  1, 
and  under  covenant  to  pay  this  bond  and 
others  secured  by  the  «xni4alnant's  mort- 
gage), and  asked  him  to  furnish  the  money 
for  this  assignment  Mr.  Tetter  swears  be 
loaned  the  money  to  Taylor,  and  produced  a 
check  dated  April  17,  1805,  indicating  that 
at  that  date  a  check  for  $454.10  was  drawn 
against  the  account  of  the  Belvidere  Boller- 
MIU  Company.   Mr.  Tetter  teatlflea  that  this 
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check  of  the  Belvldere  RoDer-Mlll  Company 
was  given,  to  Taylor  for  tlie  bond  which  Tay- 
lor had  taken  up;  that  Taylor  wanted  to  use 
the  nM>ney  which  he  had  advanced  ou  this 
bond,  and  a  party  Intended  to  furnish  it  later. 
The  company  had  some  money  at  the  time, 
and  Yetter  statea  that  he,  as  treasurer,  took 
Taylor's  dneblll  fw  It,  and  loaned  him  the 
money,  not  getting  the  \)oad.  On  June  21, 
1805,  the  defendant  Henry  B.  Miller  gave  his 
check,  not  to  Taylor,  but  to  the  Belvldere 
RoUer-MUI,  Company,  tat  $450;  and  on  June 
22,  1896,  the  bond  was  assigned  to  him  by 
Taylor.  It  la  quite  evident  that  tvom  April 
17,  1885,  to  June  21,  of  that  year,  the  money 
of  the  Belvldere  Roll^-^ll  Company  had 
been  put  up  to  satisfy  a  request  made  upon 
It  to  raise  the  amount  due  on  this  bond. 
That  company  had  obligated  Itself  by  Its 
covenant  in  the  Ott  deed  to  pay  this  bond  and 
others,  and  had  paid  a  number  of  them.  The 
death  of  Frederick  Searlea  had  brought  the 
bonds  to  be  due.  In  response  to  a  request 
tfx  the  money  due  on  this  bond,  that  com> 
pany's  check  was  used,  It  is  claimed,  not  to 
pay,  but  to  loan,  the  amoimt  to  the  holder; 
and  two  months  atter,  on  Henry  B.  Miller's 
cbe^  drawn  to  the  company's  order,— and 
on  which,  by  the  indorsement,  It  appears  to 
have  received  the  money,— the  bond  was  as- 
signed by  the  holder  to  Mr.  Miller.  How  It 
came  about  that  the  company  should  be  paid 
by  Miller  tot  a  bmid  It  claims  It  did  not  own, 
and  that  a  transfer  of  the  bond  should  be 
made  the  a^t  day  to  the  party  who  paid  the 
money  to  the  company.  Is  not  explained.  The 
improMlon  I  have  received  from  the  evidence 
as  to  this  transaction  is  that  Mr.  Ttaylor  se- 
cured the  bond  as  he  testified;  that  he  want- 
ed the  money  oa.  It;  that  be  demanded  It  of 
the  company,  ^blch  had  covenanted  to  pay 
It;  that  It  could  not  refuse  ^yment;  and 
that  Its  treasurer  adopted  the  subterfuge  of 
a  pretended  loan  of  the  company's  funds  un- 
til an  arrangement  could  be  effected  by  which 
the  bond  ccmld  be  assigned  to  some  one  else 
than  the  company,  to  create  the  appearance 
that  it  was  stJU  outstanding.  The  .payment 
by  MlUer  to  the  company,  while  he  got  the 
assignment  from  Taylor,  satisfies  me  that 
the  company,  aftor  its  payment  of  the 
amount  of  the  bond  to  Taylor,  was  the  real 
owner  of  It,  and  the  subsequent  assignment 
1^  Taylor  to  MIllw  was  made  at  the  com- 
pany's Uistance  to  avoid  the  appearance  of 
payment  of  the  bMid.  The  company,  whidi 
had  agreed  to  pay  this  bond,  was.  In  this 
view',  the  real  owner  of  It  fnxq  April  17  to 
June  22,  1895;  and  being,  by  its  covenant  In 
the  Ott  deed,  under  the  construction  given  to 
mch  a  covenant  In  the  cases  of  Klapworth  v. 
Dressier,  13  N.  J.  Bq.  62,  and  Hoy  v.  Bram- 
baU,  19  N.  J.  Eq.  670,  and  Stiger  v.  Mahone, 
24  N.  J.  Eq.  430,  the  principal  debtor,  and 
bound  to  pay  this  debt,  its  action  was,  In  ^- 
(ect,  a  performance  of  its  agreement  to  make 
tM^inent  of  the  bond;  and,  having  thus  sat- 
lafled  Its  own  debt,  its  subsequent  procure- 


ment of  the  assignment  to  Miller  was  a  nul- 
lity, as  against  the  other  parties  secured  by 
the  mortgage. 

The  third  point  discussed  was  as  to  the  or- 
der of  sale  and  application  of  the  several  lots 
mortgaged  to  secure  the  complainant's  debts. 
It  is  insisted  with  great  vigor  for  the  defend- 
ant Philip  M.  Miller  that  the  undertaking  of 
the  Belvldere  Roller-Mill  Company  to  pay  the 
four  mortgages,  as  part  of  the  consideration 
money  of  the  conveyance  of  lot  No.  1  by 
Levi  Ott  to  that  company  deed  of  August 
18,  1890,  was  a  personal  covenant  only,  not 
attaching  to  the  lot  No.  1,  nor  charging  any 
equitable  burden  upon  it  to  respond  flrat  to 
the  payment  of  the  four  mortgages  assumed 
to  be  paid  by  the  company  as  part  of  the  con- 
sideration of  the  conveyance.  It  is  furtha 
urged  that  the  conveyance  to  Roderick  B. 
Searles  of  lots  Nos.  2,  3,  and  4  by  Adam  B. 
Searles  was  In  fraud  of  his  (Adam's)  credit* 
ors,  and  that  lots  Nos.  2,  8,  and  4,  the  title 
to  which  stands  in  the  name  of  Roderick  B. 
Searles,  fbe  fraudulent  grantee,  should  be 
treated  as  If  held  by  Adam  B.  Searles,  the 
fraudulent  grantor,  and  that  they  should  be 
fli-st  sold  to  pay  the  mortgage  debts.  The 
mortgage  being  foreclosed  In  this  suit  Is  sub* 
sequent  to  two  of  the  mortgages  named  In  the 
deed  as  assumed  to  be  paid  by  the  Belvldere 
Roller-Mill  Company,  grantee.  As  to  these 
two  the  bill  asks  no  relief,  and  asserts  no  eq- 
uity. There  Is  no  reason  that  the  holders  of 
these  prior  mortgages  should  be  made  par- 
ties. The  sale  will  be  subject  to  these  prior 
liens.  The  other  mortgage  given  by  Searlea 
to  Morris  and  others  on  May  23,  1890,  has 
t>een  foreclosed,  and  the  defendant  Philip  M. 
Miller,  by  purchase  at  the  sheriff's  sale,  holda 
title  under  It  The  question  Involved  Is  the 
superiority  of  the  equities  of  the  several  con- 
testing parties,— the  complainants,  the  def^id- 
ant  Philip  M.  Miller,  and  the  defendant  Bod- 
eric^  B.  Searles.  To  determine  this.  It  Is  nec- 
essary that  their  relations  to  each  other  touch- 
ing the  four  several  tracts  CMistituting  the 
mor^aged  premises  should  be  first  ascertain- 
ed. On  and  prior  to  May  22,  1890,  Adam  B. 
Searlee  owned  all  of  the  tracts.  The  com- 
plainants are  his  credKprs,  as  holders  of  his 
bonds  secured  by  complainants'  mortgage, 
which  became  a  lien  on  all  four  tracts  oa  May 
22,  1890.  The  defendants  Henry  B.  Miller, 
John  Morris,  and  L.  De  Witt  Taylor  claim 
to  occupy  the  same  position.  The  defendant 
Philip  M.  Miller  is  the  purchaser  of  lot  No.  1 
of  the  mortgaged  premises  under  the  foreclo- 
sure of  a  mortgage  made  by  Adam  B.  Searles 
to  Robert  E.  Morris  and  oth«s  on  May  28, 
1890,  and  Is  entitled  to  stand  in  the  place  and 
assert  the  equities  of  the  Morris  mortgage. 
All  these  parties  are  therefore  creditors,  or 
entitled  to  the  equities  of  creditors,  of  Adam 
B.  Searles,- the  comphUnants  and  the  defoid- 
ants  Henry  B.  Miller,  John  MwtIs,  and  L.  De 
Witt  Taylor,  claiming  under  the  complainants* 
mortgage,  as  of  the  date  of  May  22,  1890; 
and  the  defendant  PfaUlp  M.  Miller,  under  the 
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Morris  mortgage,  as  of  the  date  of  May  23, 
1890.  At  the  time  of  the  making  of  both 
these  securities,  Adam  B.  Searles  was  In  great 
financial  distress.  These  two  mortgages  were 
both  made  to  secore  the  payment  of  his  bona 
fide  debts.  He  was  nnable  to  effect  a  settle- 
ment with  another  of  his  creditors,  and,  to 
prevent  him  from  realizing  his  claims,  Searles 
conveyed  lots  2,  3,  and  4  (mortgaged  to  the 
complainants)  to  his  son,  Roderick  B.  Searies. 
This  Is  the  testimony  of  Adam  B.  Searles  him- 
self. He  also  conveyed  lot  No.  1  (the  mill 
property)  on  the  same  day  to  one  Levi  Ott 
for  the  nominal  consideration  of  ?1,  In  order, 
as  he  testifies,  '*to  give  time  that  I  might  dis- 
pose of  this  property.  •  •  •  The  proceeds 
of  the  property,  if  It  was  sold,  would  come  to 
me."  In  the  deed  to  Ott  was  Inserted  a  re- 
cital to  save  Ott's  claim,  as  one  of  the  mort- 
gagees In  the  Morris  mortgage  of  the  lot  con- 
veyed, from  the  operation  of  a  merger.  Both 
Ott  and  Roderick  B.  Searles  appear  to  have 
known  that  the  purpose  of  these  conveyances 
was  to  delay  the  creditors  of  Adam  B.  Searles. 
The  latter  appears  to  have  had  the  control  of 
the  pn^rty  conveyed  by  both  deeds  quite  as 
completely  after  as  before  the  conveyances 
were  made.  Indeed,  It  is  fuUy  testified  by 
Adam  B.  Searles  himself  that  the  deed  to  Rod- 
erick was  made  to  avoid  the  judgment  about 
to  be  entered  In  a  suit  pending  In  favor  of  the 
pursuing  creditor,  Mr.  Hess,  and  he  (Adam) 
has  had  the  rents  ever  since.  The  deed  to 
Ott  was  made  at  the  same  time,  and  was  par- 
cel of  the  same  transaction,  Induced  by  the 
same  purpose,  and  the  same  control  was  re- 
tained by  Adam  B.  Searles  over  lot  No.  1,  con- 
veyed by  It  In  my  view,  both  these  deeds 
were  made  to  hinder  and  delay  creditors,  and 
were  fraudulent  and  void,  under  the  statute  of 
frauds.  They  must,  therefore,  so  far  as  they 
relate  to  the  claims  of  these  creditors,  be 
treated  as  If  they  were  IneffecHve,  and  the 
title  still  remained  In  Adam  B.  Searles.  When 
the  mortgage  of  the  complainants  was  made, 
on  May  22, 1890,  It  became  a  lien  on  lots  Nos 
1,  2,  3,  and  4.  When  the  mortgage  to  Morris 
and  others  was  made,  on  May  23,  1890,  on  lot 
No.  1  only,  the  mortgagees,  Morris  and  others, 
look  with  their  mortgages  an  equity  entitling 
them  to  require  the  complainants  to  resort  In 
the  first  Instance,  for  satisfaction  of  their 
mortgage,  to  the  other  lots,  Nos.  2,  3,  and  4, 
mortgaged  to  the  complainants,  upon  which 
the  Morris  mortgagees  had  no  Hen.  and  to  look 
to  that  lot— No.  1— on  which  they  had  a  lien 
only  for  the  residue  of  the  complainants'  claim 
which  might  remain  unpaid  from  the  sale  of 
the  other  lots.  This  principle  of  so  marshal- 
ing the  assets  of  a  debtor  that  all  his  cred- 
itors may  be  paid  is  a  weli-establlshed  head 
of  equity  Jurisprudence,  and  is  always  applied 
In  cases  where  It  is  not  injurious  to  the  supe- 
rior claim  of  the  precedent  mortgage,  and  no 
superior  equity  has  affected  this  property.  In 
the  matter  In  hand  there  does  not  appear  to 
have  existed  at  the  time  the  Morris  mortgage 
was  taken  any  reason  why  the  application  of 


this  rule  would  afTect  the  complainants'  lien 
injuriously.  All  the  mortgaged  lots  then  be- 
longed to  the  common  debtor,  Adam  B. 
Searles.  Lot  No.  1  was  a  separate  and  dis- 
tinct property,  having  a  special  use.  Lots 
Nos.  2,  3,  and  4  are  not  shown  to  have  had 
any  such  relations  to  No.  1  as  would  require 
that  they  should  all  be  sold  as  an  entirety. 
As  the  parties  stood  at  the  Ume  the  Morris 
mortgage  was  made,  the  only  party  to  be  af- 
fected was  Adam  B.  Searles,  the  commcHi 
debtor.  All  the  lots  must.  In  any  event,  stand 
to  pay  the  complainants'  mortgage,  but  the 
complainants  cannot  resist  such  order  of  ap- 
plication for  that  purpose  as  may  protect  the 
claims  of  the  Morris  mortgagees.  If  It  la  not 
Injurious  to  the  complainants.  Adam  B. 
Searles"  interest  In  the  property  held  by  him 
when  the  Morris  mortgage  was  given  might  be 
affected,  but  by  the  mortgages  which  he  had 
made  be  had  charged  the  lots  with  the  pay- 
ment of  these  debts,  and  be  bad  no  equity 
which  he  could  assert  against  such  an  appli- 
cation of  the  premises  mortgaged  as  would 
most  nearly  pay  all  of  the  mortgages.  As 
against  bim,  the  right  of  the  creditor  to  have 
the  ^sets  marshaled  was  absolute.  Herbert 
V.  Association,  17  N.  J,  Bq.  504.  As  between 
the  parties  interested  In  the  lots  at  the  time 
the  Morris  mortgage  was  given,  the  right  of 
the  Morris  mortgagees  to  have  the  assets  mar- 
shaled seems  to  tiave  been  unquestionable.  It 
only  remains  to  inquire  whether  the  subse- 
quent events  have  taken  from  them  their  ex- 
isting equity.  After  the  Morris  mortgage  had 
been  given  and  recorded,  the  deed  conveying 
lots  Nos.  2,  3.  and  4  to  Roderick  B.  Searles 
was  made.  If  this  had  been  a  bona  fide  deed 
for  a  valuable  consideration  paid,  without  no- 
tice of  the  outstanding  equity  of  the  Morris 
mortgagees  to  have  the  assets  marshaled,  the 
purchaser  would  have  received  an  Interest  su- 
perior to  the  latent  equity  of  the  Morris  mort- 
gage. Herbert  v.  Association,  17  N.  J.  Eq. 
490.  But,  as  has  been  shown,  this  deed  was 
a  mere  sham  to  avoid  or  postpone  the  payment 
of  Adam  B.  Searles'  debts.  It  had  no  opera- 
tion as  against  Adam  B.  Searles*  creditors  who 
held  the  Morris  mtH-tgage.  Their  equitable 
right  to  have  the  complainants'  mortgage  first 
paid,  if  possible,  out  of  lots  Nos.  2,  3,  and  4, 
was  unaffected  by  such  a  deed,  and  so  re- 
mains to  this  day,  as  Roderick  B.  Searles  still 
holds  the  title  to  those  lots.  No  court  of  eq- 
uity would  permit  a  debtor,  as  against  whose 
property  an  equity  had  become  established, 
even  though  H:  be  latent,  to  nullify  Its  effect 
by  making  a  purely  voluntary  deed.  To  al- 
low this  would  make  such  equitable  rights  not 
absolute  as  against  the  debtor,  but  existing 
solely  at  his  will.  Nor  has  the  fraudulent  vol- 
untary grantee  any  status  to  question  the 
Justice  of  this  rule,  for  it  does  not  Injure  him. 
He  has  parted  with  nothing,  and  has  not  chan- 
ged his  position  so  that  he  would  lose  anything 
by  the  enforcement  of  the  equity.  His  deed 
Is  unquestionably  within  the  operation  of  the 
statute  of  ftands,  aad  therefore  absolutely 
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futile  to  rest  any  riglits  In  him  as  against  tbe 
creditors  of  Adam  B.  Searles,  his  grantor.  The 
conveyance  to  Roderick  B.  Searles  did  not,  In 
my  view.  In  any  way  deprive  the  Moi-ris  mort- 
gagees  of  their  right  to  marshal  the  assets. 

Next  comes  tbe  Inquiry  whether  the  deed 
made  by  Adam  B.  Searles  to  Levi  Ott  on  May 
23,  1890,  conveying  lot  No.  1,  In  any  way  de- 
stroyed this  eqnity  of  the  Morris  mortgagees. 
But  the  same  criticism  applies  to  this  transac- 
tion. This  conveyance  of  lot  No.  1  was  purely 
voluntary,  for  a  nominal  consideration,  and  in 
fraud  of  Searles'  creditors.  It  contained  a 
covenant  of  general  warranty,  and,  although  It 
excepts  the  mortgages  In  question  from  the 
covenant  against  incumbrances,  they  are  not 
excepted  from  the  general  warranty.  If  this 
deed  had  been  for  a  full  and  valuable  consid- 
eration paid,  Ott  would  himself  have  had  a 
right  to  the  same  equity  as  the  Morris  mort- 
gagees to  compel  the  satisfaction  of  tbe  com- 
plainants* mortgage,  in  the  flrsi  place,  out  of 
lots  Nos.  2,  3,  and  4.  As  it  was  a  voluntary 
and  fraudulent  deed.  It  had  no  effect  to  give 
him  any  rights  as  a  bona  fide  purchaser.  He 
took  the  same  place  which  his  voluntary  gran- 
tor had  held,  and  no  more. 

Hie  next  step  In  the  title  came  by  the  deed 
of  August  18,  1800,  from  Ott  to  tbe  Belvidere 
RDDer-Min  Company.  By  this  deed,  bona  fide, 
Ott  Imposed  upon  that  company  a  covenant  to 
pay  off  these  two  mortgages,  as  part  of  the 
consideration  money  of  the  conveyance;  and 
ft  Is  claimed  that  the  defendant  Philip  M. 
Miller  purchased  from  the  Belvidere  Roller- 
Mill  Company  by  sheriff's  sale,  with  notice  oi 
this  covenant,  and  that  he  stands  In  the  posi- 
tion of  that  company,  and  Bngle  v.  Haines, 
5  N.  J.  Eq.  186,  Is  cited  In  support  of  the  posi- 
tion. Since  Finley  v.  Simpson,  22  N.  J.  Law, 
311,  it  has  t>een  nnlformly  held  that  such  a 
covenant  as  that  Inserted  in  the  deed  to  the 
Belvidere  Roller-Mill  Company  is,  if  the  deed 
is  accepted  by  the  grantee,  binding  on  him. 
though  the  deed  Is  signed  by  the  grantor  only. 
This  obligation  Inures  in  eqnity  to  the  benefit 
of  the  mortgagee,  who  has  by  the  covenant 
assnmed  tbe  payment  of  the  mortgage  debt. 
Klapworth  v.  Dressier.  IS  N.  J.  Bq.  62;  Hoy 
V.  Bramhall,  19  N.  J.  Eq.  K70.  But  there  Is  no 
compulsion  npon  the  mortgagee,  whose  debtor 
has  thus  provided  an  additional  covenant  for 
the  payment  of  the  mortgage  debt,  to  accept 
the  benefit  of  this  covenant,  and  resort  to  it  at 
tbe  sacrifice  of  other  equities.  The  rights  of 
the  mortgagee  against  the  purchaser  are  ad- 
judged dot  because  of  any  original  equity  in 
him  bat  to  avoid  circnl^  of  action,  and  to 
save  the  mortgagor  from  being  harassed  for 
payment  of  the  debt,  and  then  being  driven  to 
seek  relief  from  tbe  purchaser,  upon  whom  the 
ultimate  liability  must  faU.  Crowell  v.  Hos- 
pital of  St  Barnabas,  27  N.  J.  Bq.  6G6.  Tbe 
mortgagee  by  the  covenant  becomes  entitled 
to  be  substituted  in  the  place  of  the  mort- 
gagor, bnt  he  Is  under  no  obligation  to  enforce 
the  covenant  unless  be  choose  to  do  so.  He 
may  look  only  to  his  mortgage  and  to  Its 


equities,  if  he  likes.  Nor  can  the  taking  of 
such  a  covenant  by  the  mortgagor  from  the 
purchaser  force  the  mortgagee  to  give  up  tbe 
equities  attendant  upon  his  mortgage,  and  to 
accept  in  thdt  place  the  covenant  of  some  par- 
ty of  his  debtor's  selection  to  pay  bis  debt. 
The  equity  to  have  tbe  securities  mai'shaleil, 
outstanding  In  tbe  mortgagees  having  a  lien 
only  upon  one  fund,  can  only  t>e  taken  away 
by  the  consent  or  act  of  those  mortgagees 
themselves,  or  by  the  Intervention  of  some  su- 
perior equity,  as  that  of  a  bona  tide  purchaser 
without  notice.  The  Beividere  Roller-Mill 
Company  is  in  no  way  harmfiiUy  aCTecteJ  by 
the  marshaling  of  the  securities.  It  has  bouud 
Itself,  as  purchaser  of  lot  No.  1,  to  pay  both 
the  complainants'  and  the  Morris  mort;;aRe 
debts,  and  It  cannot  be  injured  if  the  equity 
of  the  Morris  mortgagees  to  require  the  com- 
plainants to  look  first  to  lots  Nos.  2,  3,  and  4 
Is  enforced.  It  does  not  resist  Its  enforcement. 
The  party  unfavorably  affected  Is  Roderick  B. 
Searles,  the  owner  of  lots  Nos.  2,  3,  and  4.  If 
he  can  compel  the  complainants  to  look  first 
to  lot  No.  1  for  their  mortgage  debt,  he  can 
retain  lots  Nos.  2,  3,  and  4,  In  accordance  with 
the  original  fraudulent  plan  to  avoid  payment 
of  Adam  B.  Searles'  debts,  because  there  will 
probably  be  sufficient  proceeds  of  lot  No.  1  to 
pay  the  comi^nant's  debt,  without  calling  on 
lots  Nos.  2,  8,  and  4,  and  the  Morris  mort- 
gage Is  no  lien  on  the  latter  three  lots.  It 
was  held  in  Herbert  v.  Association,  17  N.  J. 
Eq.  504,  that  the  rl^^t  of  a  second  mortgagee 
to  have  the  asssets  marshaled  was  superior  to 
the  right  of  a  Judgment  creditor  of  the  mort- 
gagor, who  had  acquired  a  lien  npon  the  as- 
sets Inclnded  In  the  first  mortgage,  bnt  not 
In  the  second,  and  which  were  sought  to  be 
first  charged.  The  principle  propounded  is 
that  tbe  equity  of  the  second  mortgagee  is 
vested  In  him  on  the  taking  of  his  mortgage. 
The  mortgagor's  subsequent  judgment  cred- 
itors have  no  higher  rights  than  tbe  mort- 
gagor. Their  equity  is  Inferior.  The  eqnity 
is  absolute  as  to  the  debtor  himself.  Is  subject 
to  the  legal  and  equitable  claims  of  prior  cred- 
itors, but  cannot  be  Impaired  or  In  any  way  In- 
juriously affected  by  the  Intervention  of  those 
of  a  later  date,  unless  they  be  bona  fide  pur- 
chasers without  notice,  or  holders  of  some  oth- 
er superior  equity.  So  In  this  case,  In  my 
view,  the  equity  of  tbe  Morris  mortgage  and 
of  the  defendant  Philip  M.  Miller,  who  has 
succeeded  to  its  rights  by  his  purchase  at  the 
sheriff's  sale,  is  superior  to  any  rights  arising 
upon  tbe  after-created  covenant  imposed  by 
the  mortgago*  or  bis  grantee.  I  cannot  re- 
gard Roderick  B.  Searles  as  a  bona  fide  pur- 
chaser, In  any  aspect  of  his  relations  to  this 
case.  If  there  be  any  virtue  in  the  covenant 
made  by  tlie  Belvidere  Rtriler-Mlll  Company 
to  assimie  the  payment  of  these  mortgages, 
let  those  who  ore  injured  by  its  breach  bring 
their  action  therefor.  It  cannot,  in  a  court  of 
equity,  under  tbe  circumstances  recited,  de- 
prive the  parties  Interested  of  equities  exist- 
ing before  that  covenant  was  made.  Neither 
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the  mortgagor  nor  his  fraadulrat  grantee, 
Roderick  B.  Searles,  can  compel  the  first 
mortKBgee  to  resort  first  to  that  tract  npoa 
which  the  first  and  second  mortgages  are 
both  liens,  and  thus  free  the  other  tracts  not 
Included  In  the  second  mortgage;  nor  can 
they  deprive  the  second  mortgii^ee  of  his  eq- 
uity to  hare  the  assets  so  marshaled  that 
both  mortgages  may,  If  possible,  be  paid.  It 
is  mistakenly  assmned  that  Philip  M.  Miller, 
who  purchased  at  the  foreclosure  sale  under 
the  Morris  mortgage,  occuidee  the  position  at 
a  graptee  from  the  Belrldere  BoUer-MIll  Com- 
pany, and  that  he  la  boand  by  Ita  covenant 
entered  Into  by  the  acceptance  of  the  deed 
from  Ott,  of  which  Miller  had  notice.  The 
title  acquired  by  Philip  M.  Miller,  the  pur- 
chaser at  the  foreclosure  sale  under  the  Mor- 
ris mortgage,  was  not  that  ot  the  Belvidone 
Roller-Mill  Ccanpaay,  chai^d  with  the  equi- 
ties Incumbent  uptm  that  company.  The  pmr- 
chase  at  a  foredoenre  sale  relates  back  to  the 
title  passed  by  the  mortgage  foreclosed,  and 
coaxeya  to  the  purchaser  the  estate  whl<^ 
the  mortgagor  had  la  the  mortgaged  prem- 
ises on  the  day  of  the  delivery  and  record  ot 
that  mortgage,  freed  from  subsequent  equl- 
tlee,  unless  superior  by  reason  of  lack  of  no- 
tice, etc.,  as  hertinbefore  discussed.  In  the 
case  under  consideration  the  defendant  MiUer 
by  the  deed  from  the  sharlflt  acquired  the  title 
which  Adam  B.  Searles  had  mi  the  23d  day 
at  May,  1880,  when  he  delivered  the  mort> 
gage  to  McHTis  and  others,  with  all  Its  attend- 
ant equities,  and  free  from  equities  which 
Searles  or  subsequent  holders  of  the  property 
had  aftwwards  Impose^  on  It  In  the  case 
of  Engle  V.  HfUnea,  above  cited,  the  grantor 
received  a  title  of  a  date  not  inior.  but  subse- 
queat  to  the  Impositloii  of  Ibe  covenants,  and  It 
was  properly  held  that  his  eetate  was  anbjected 
to  the  payment  of  the  purdiase  money. 

Upon  all  the  questions  argued  I  win  tlwefore 
advise:  First.  That  there  baa  been  no  tender 
shown.  Second,  lliat  the  bond  formerly  hdd 
by  Edward  B.  Searles,  claimed  to  be  asfdgned 
to  Heniy  B.  Hlller.  has  been  paid.  Third. 
That  lots  Noc  2,  8,  and  4,  held  by  the  dc 
fendant  Boderick  B.  Bearlu,  shoold  be  first 
■old,  and  the  proceeds  applied  to  the  satisfac- 
tion of  the  bonds  aecnred  1^  the  complahuinte' 
mortgage,  and  costa  of  fbreclosore,  and  lot 
Mo.  1,  hdd  by  the  defendant  Philip  M.  Miller, 
should  be  secondly  sold,  and  Its  proceeds  ap- 
plied to  satisfy  any  balance  remiUnIng  doe  on 
the  complainantH'  mortgage;  that  an  order  of 
reference  be  made  to  a  master,  to  ascertain 
and  rt^rt  the  amoonts  doe,  etc..  on  which  ref* 
erence  the  evidence  taken  on  the  hearing  may 
be  used,  subject  to  these  concluslona. 


CRAIGHEAD  et  al.  v.  PIKB  et  aL 

(Court  of  Ohancery  of  Kew  Jersey.    Aug.  28, 
1897.) 

Partnsrship  PnOPBRTT— FARTmo:<— PARTin. 

1.  Lands  purchased  a  partnership  for  de- 
velopment and  sale  are  net  subject  to  partiti(« 


among  fhe  partners  at  flie  icqnest  of  mw  of 

ttie  number,  if  such  partition  would  bhider  the 

venture,  aotil  the  object  of  the  partnerahip  has 
been  attained,  or  proved  impracticable. 

2.  When  an  important  qoestion  in  a  suit  is 
whether  partnership  lands  are  snhject  to  parti- 
tion, persons  that  have  rights  thereto,  arishig  only 
in  the  event  of  partition,  are  proper  parties. 

Bill  by  Frances  Craighead  and  husband 
against  Bilen  M.  Pike  and  others.  Bill  re- 
tained for  the  iwlnglng  in  of  new  parties. 

C  Jj.  Corbib,  for  complalnanta.  James  B. 
Vreden burgh,  for  defendants. 

PITNBY,  T.*a  The  facte  hi  this  caae  are 
Ttduminous,  but  undisputed;  and  I  shall  con- 
teot  myself  with  simply  stating  my  couclu- 
slons,  wnlttlttg  the  facts. 

1.  The  ccm^hilnant  has  proved  her  Interest 
In  the  pnverty,  both  real  and  pemmal,  whldi 
Is  the  sul^ect  ct  the  ault,  to  the  extent  of  an 
undivided  >/•«  part,  and  la  rightly  in  court  for 
two  purposes— First;  to  eetebUsh  that  right, 
of  which  she  had  no  record  evidence;  and, 
second,  to  invoke  the  aid  ot  the  court  In  real- 
izing upon  the  same. 

2.  The  landed  propoly  was  purchased  by 
four  Indivlduala,  the  title  being  vested  at  first 
In  (me  of  the  four  In  trust  for  the  others  for  a 
special  purpose^  namely,  to  improve  the  same 
In  a  particular  manner,  and.  after  improving, 
to  sell  and  divide  the  proflte  among  the  four 
in  cotam  propfHtlons.  It  waa  a  joint  ad- 
venture, in  the  nature  ot  a  partnership,  but 
lacking  the  ordinary  qualities  of  a  partnership, 
to  wit,  investing  each  partner  with  authority: 
to  Und  by  contract  his  co-partners,  aa  tiieir 
agent  The  lands  themselves  were  the  very 
objecte  dealt  In.  This  distinguishes  the  case 
from  that  daas  of  cases  where  land  is  pur< 
diased  tac  use  In  farthering  the  principal  ob- 
ject ot  the  joint  adv^iture,  as  a  factwy  for 
manufacturing  purposes,  and  a  warehouse  for 
storing  mrachandtse.  where  the  goods  mann- 
tactured  and  the  merchandise  stored  aw  the 
principal  objects  of  the  joint  enterprise,  and 
ttie  real  estate  simply  an  Incident  thereto.  In 
such  cases,  where  real  estate  Is  porchased  with 
partnership  funds,  and  the  title  becomes  vest' 
ed,  at  law  or  in  equity.  In  tbe  membexa  of  the 
partnership,  after  the  partnendilp  has  beoi 
wound  vp,  and  the  debto  paid,  the  land.  In  this 
country.  Is  subjected  to  the  ordinary  liaUUty 
to  be  divided  tor  partition  proceedings  inatl- 
tnted  by  either  of  the  tenante  In  common.  But 
here,  before  the  scheme  of  the  partnonh^ 
has  been  carried  out  or  shown  to  be  lni|«acti- 
cable,  a  partition  would  arrest  uid  break  up 
the  whole  adventure.  In  such  case  ttw  land 
Is  not  Bubdeet  to  partition  until  the  scheme  of 
the  enterj^lse  has  been  carried  through  so  far 
as  practicable.  Coleman  v.  Coleman,  19  Pa- 
st loa 

3.  As  to  the  question  of  porUea;  Objection 
Is  made  by  the  defendante  Uiat  the  grand- 
children of  Samnd  N.  Pike,  one  of  the  owners 
ot  the  real  estate^  should  have  betm  made  par- 
ties, because  they  are  Interested  as  tenants  In 
ranalnde:,  1^  the  turns  of  his  vtU.    U  the 
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Tlev  above  taken  of  tbe  atatoa  ot  tbe  real  es- 
tate bne  in  qaestitm  Is  correct^  it  follows,  as  I 
ISitzifc,  tliat  tbe  land  here  In  questkm  was  not 
subject  to  tUxa  dispoeitlfni  ol  the  testator  as 
land,  and  did  not  pass  therelQr,  and  may  be 
sold  uid  a  good  title  made  witboot  tbe  pres- 
ence of  tbose  grandchildren  as  parties.  Bat 
If  It  Btaould  Bnally  be  held  that,  under  the  cliv 
cnmstanees,  It  is  better  for  all  parties  that  Ibe 
xnopertr  dioiild  be  divided  than  that  It  sboold 
be  sold,  then  a  serious  qvestkm  would  ariser^ 
whether  or  not  those  grandchildren  ought  not 
to  have  been  made  partlOB.   At  any  rate,  they 
■re  Interested  In  the  very  questlm  as  to 
.whether  tbese  lands  are  or  are  not,  upon  the 
Cacts  already  stated,  and  without  further  proof, 
liable  to  psrtltlon.  I  think  thC7  should  be  made 
partlee.  When  th^aralnnught  in  there  stwuld 
be  a  reference  to  ascertain  the  interests  of  the 
nqwctive  parties  In  the  assets,  real  and  per^ 
aonal,  of  tbe  Joint  adventure,  and  as  to  wbetb- 
ar  or  not  it  can  be  further  prosecuted  to  ad- 
vantage according  to  the  original  sofa  erne  be- 
tween the  parties,  and  wliether  It  Is  better 
tbat  It  ^ould  be  divided  among  the  parties,  at 
In  part  sold  and  In  part  divided.   In  any  view 
that  may  be  tak^  I  thlnk—nnless  some  new 
matters  or  new  argnments  are  advanced  In  be- 
balf  of  tbe  grandchildren  of  Pike— that  the 
oomplalnant,  though  her  interest  Is  so  small, 
Is  entitled  to  have  the  adventure  brought  to  a 
dos^  or  put  In  proeees  of  b^ng  brought  to  a 
doce.    It  is  to  be  here  observed  that  the  d»- 
cree  of  1876.  rdled  iqiicm  by  the  d^endants, 
eapressly  dedares  "that  the  surviving  part- 
ners of  said  S.  N.  P.,  deceased,  do  and  shall 
proceed  without  unreasonable  or  unnecessary 
delay  to  settie  up  the  affairs  of  tbe  said  part- 
neEshlp  try  aeSUng  and  converting  into  moaey 
the  said  lands  so  to  be  couveyed,  and  collect- 
ing and  disposing  of  tbe  ottier  sales  ot  the  said 
lands  and  other  assets,  after  the  payment  ot 
the  debts  and  expenses  of  the  admlnlatratlng 
tbe  same,  among  tbe  original  parties  mention- 
ed In  the  said  partnersh^  m  tbose  who  liave 
the  Tight  to  r^tresent  them  as  heirs  at  law  or 
next  of  kin,  acc(»dlng  to  tbebr  respective  intov 
esto."   The  bill  wlU  be  retained  until  tbe  new 
partlea  are  toongbt  In. 


(U  N.  J.  S.  102) 

ABKBNBUROH  v.   LAKE>SIDB  ROSI- 
DBNOE  ASS'N  et  al. 

(Ooort  of  ChaDCery  of  New  Jersey.   Sept.  9, 
18»7.) 

UfNneAOXft— RiSHT  TO  FORBCLOfll. 

1.  Whm  a  mortrage,  Cue  in  a  spedfled  num- 
ber of  years,  providea  that  in  case  any  tax  re- 
mains unpaid  for  90  days  the  principal  sum  shall 
become  dne,  on  the  anercnaed  failare  to  pay  tar- 
es within  90  days  after  becoming  due  me  mort- 
gtge  may  be  foreclosed. 

2.  In  a  stilt  by  one  executor  against  the  other, 
and  the  grantee  of  land,  to  foreclose  a  mortgage 
^▼en  thereon  to  the  executors  to  secure  pay- 
ment of  tiie  pnrduBe  money  of  the  Land,  whidi 
liad  been  conveyed  by  them  pursoant  to  a  power 
contained  In  deceased's  will,  it  appeared  that  in 
a  snit  by  third  persons  against  the  executors  it 


was  decreed  that  deceased  held  the  land  convey- 
ed in  trust  for  himself  and  such  third  p«w>ns, 
and  that  an  appeal  had  been  taken  to  the  court 
Of  errors  from  a  judgment  of  the  sopreme  court 
affirming  each  decree.  Hdd,  that  complainant, 
wlio  was  the  acting  executor,  properly  treated 
such  third  persons,  the  eeatuls,  as  lULVing  a  con- 
trolling voice  in  tiie  matter  of  entozeemait  of  tlie 
mortgage. 

Blii  by  Oliver  M.  Arkenburgh,  executor  of 
the  will  of  fiobert  H.  Arkenburgh,  deceased, 
against  the  Lakeside  Residence  Association 
and  Eliza  J.  Arkenburgh,  to  foreclose  a  mort- 
gage. Heard  on  pleadings  and  proof.  Decree 
for  complainant 

The  bill  Is  in  the  ordinary  tma  to  foreclose 
a  mortgage  made  by  one  Dunn  to  tbe  com- 
plainant, Oliver  M.  Arkenburgh,  and  tbe  de- 
fendant Eliza  J.  Arkenburgh,  as  executor  and 
executrix  of  the  last  will  of  Robert  H.  Arken- 
burgh. deceased.  The  mtsrtgage,  with  tbe  ac- 
companying bond,  was  given  to  secure  part 
of  the  consideration  mcmey  of  a  conveyance 
by  the  executor  and  exemtilz  to  Dunn,  tbe 
mortgagw,  ot  land  of  wbldi  the  testator  died 
seised;  the  omveyanee  being  made  by  virtue 
of  power  for  that  purpose  found  In  his  wllL 
Ibe  allegation  and  proof  are  that  tbe  d^end- 
ant  Eliza  J.  Arkenburgh  refused  to  Join  with 
tbe  complainant  in  tiie  suit  for  foreclosure. 
Besides  the  ordinary  prayer  to  fcwedose,  tiiere 
is  a  prayer  to  reform  tbe  mortgage,  which  was 
drawn  by  a  New  York  conv^anco',  and  was 
made  to  the  two  executors  and  "their  sue- 
eesBors  and  assigns.**  Tbe  prayer  fbr  reftuv 
matlon  Is  that  it  may  be  declared  to  be  pay- 
able to  tbeir  heirs  and  asrigns.  The  proof  Is 
dear  on  this  subject,  and  no  question  is  made 
but  that  It  should  be  so  refonned.  The  de- 
fense to  tbe  action  is  that  tbe  amount  secured 
by  tbe  mortgage  was  not,  by  Its  t«m8,  due 
when  the  bill  was  filed,  to  wit,  February  25. 
1897.  The  mortgage  was  dated  the  10th  of 
July,  1894,  to  secure  tbe  sum  of  ¥22,600,  with 
interest  at  6  per  cent,  payable  semiannually, 
on  tbe  16th  day  of  January  and  July  In  each 
year,  with  installments  on  account  of  tbe  prin- 
cipal as  follows:  $2,500  in  one  year,  92,000  In 
two  years,  |2,500  in  three  years,  $2,500  in  four 
years,  and  $12,600  in  five  years,  from  tiie  date 
of  the  bond.  The  mortgage  contabis  a  clause 
to  tbe  eflEeet  that  "should  any  default  be  made 
in  the  payment  of  the  siUd  Interest  (n-  said 
principal  sum,  or  of  any  part  thereof,  on  any 
day  whereon  the  same  Is  made  payable  as 
above  expressed,  or  should  any  tax,  assess- 
ment, water  rent  or  other  munidpal  or  gov- 
ernmental rate,  charge,  Imposition,  or  lien  be 
hereafter  Imposed  or  acquired  upcm  the  prem- 
ises described  in  this  mwtgage.  and  become 
due  and  payable,  and  should  the  said  Interest 
or  said  principal  sum,  or  any  part  tiiereof,  re- 
main unpaid  and  In  arrear  for  the  space  of 
thirty  days,  or  said  tax,  assessment,  water 
rent  or  other  munidpal  or  governmental  rate, 
diarge,  Imposition,  or  Hen.  or  any  or  dther  of 
them,  remain  unpaid  and  In  arrear  for  the 
space  of  ninety  days,  then  and  from  thence- 
forth (that  Is  to  say.  after  the  lapse  or  ex^- 
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ration  ot  the  aald  periods,  as  the  case  may  be) 
the  aforesaid  principal  sum  of  $22,500  shall 
become  due."  The  allegation  of  the  bill  is 
that  on  the  16th  of  October,  1896,  the  taxes 
asseSBcd  against  said  property  by  the  mayor 
and  common  council  of  the  city  of  Rahway, 
where  the  same  is  situate,  for  the  year  1896, 
became  a  lien  thereon,  and  have  remained  un- 
paid and  In  arrear  for  the  space  of  90  days 
before  the  filing  of  the  bill,  and  that  on  the 
16th  of  January.  1897,  there  became  due  and 
payable  6  months*  interest  upon  said  bond  and 
nHHTtgage.  and  that  the  same  remained  In  ar- 
rear and  unpaid  for  the  space  of  30  days. 
It  l8  proper  to  say  that  this  clause  In  the  mort- 
gage was  Intended  to  be,  but  appears  not  to 
have  been,  set  out  In  the  bill.  No  point  was 
made  about  that  omission,  either  In  the  an- 
swer or  at  the  bearing,  and  the  cause  was 
tried  precisely  as  If  that  clause  had  been  In- 
serted In  the  bill,  which  bas  since  been  amend- 
ed accordingly.  The  property  was  conveyed 
by  Dunn,  the  mwtgagor,  immediately  after 
the  glTlng  of  the  mortgage,  to  the  defendant 
the  Lakeside  Residence  Association.  In  fact, 
Dunn  was  a  mere  flgnrehead  for  the  c<»pcffa- 
don  d^endant 

The  corporation  and  Mrs.  AAenbur^  have 
separately  answered,  and  by  different  solici- 
tors, but  the  solicitor  of  Mrs.  Arkenbnrgb  Is  a 
mere  derk  in  the  office  ot  the  solicitor  of  the 
corporatlmL  Tlie  defoise  maidfested  by  the 
answer  of  the  corporation  is  that  all  the  pay- 
ments of  Interest  were  duly  made;  that  the 
Instalhoent  of  Interest  dne  on  the  16th  of  Jan- 
uary, 1897,  was  paid  before  It  was  dne  to  the 
defendant  Eliza  J,  Arkenburgh,  1^  a  check 
drawn  to  the  order  of  both  execntors,— Eliza 
and  the  complainant  The  precise  aB^tion 
of  the  answOT  In  that  respect  Is  that  the  mort- 
gage had  prerlonsly  been  In  the  hands  of  the 
complainant,  as  the  actii^  executor,  and  that, 
payments  of  Interest  havbig  been  theretofore 
made  to  the  complainant,  the  defendant  Eliza 
before  the  16th  of  January,  1887,  notified  the 
GOE]>oratIon,  In  writli^,  not  to  pay  any  more 
Intwest  to  the  compWnant;  that  the  defend- 
ant corporation  made  an  offer  to  ttie  complain- 
ant to  pay  him  and  his  co-executor,  Eliza, 
Jointly,  which  the  compbUnant  refused  to  ac- 
cept, whereupon  the  defendant  corporation 
paid  the  Installment  of  interest  to  Eliza,  and 
took  a  receipt  from  her  for  the  amount.  The 
further  allegation  Is  that  there  is  no  tax  dne 
ot  unpaid  upon  the  premises,  and  tbat  all  taxes 
have  been  paid,  and  that  no  covenant  or  con- 
dition of  the  said  morts^ge  which  the  defend- 
ant corporation  Is  obligated  to  keep  or  pa- 
form  has  beea  Ivoken  or  nnfniftlled.  Ttie  an- 
swer further  sets  up  that  the  co-mortgagee. 
Eliza,  does  not  wish  the  mortgage  to  be  de- 
clared to  be  dne  and  payable,  and  that  she  is 
willing  and  ready  to  accept  and  receipt  for  the 
Installments  of'  Interest  and  principal  as  they 
severally  fall  due.  Zn  effect.  It  is  a  statement 
that  she  waives  the  breach,  if  any,  of  the  con- 
ditions. The  answer  ot  Eliza  denies  that  the 
con^plalnant  has  been  the  managing  executor 


of  the  estate,  or  that  he  has  any  special  right 
or  authority  to  hold  the  possession  of  the  bond 
and  mortgage,  but  that  such  bond  and  mort- 
gage, together  with  the  other  assets  of  the  es- 
tate, are,  and  of  right  should  t>e,  held  Jointly 
by  the  defendant  and  the  complainant  It  fur- 
ther sets  up  that  all  the  installments  of  inters 
est  have  been  duly  paid,  and  that  Oliver  was, 
by  order  of  a  court  of  competent  Jorisdlction. 
ordered  to  pay  over  and  deposit  In  the  trust 
company  designated  in  the  order  the  Interest 
and  installments  of  principal  so  received  by 
him,  and  that  he  has  failed  and  n^lected  so 
to  do.  It  then  sets  out  that  she  caused  a 
written  notice  to  be  served  on  the  corpora- 
tion, dh%ctlng  them  to  pay  to  her  the  Install- 
ment of  interest  then  to  become  due.  She 
tiien  says  that  she  does  not  desire  that  the 
bond  and  prlndpal  should  become  dne  and 
payable  at  once  by  reastm  of  the  nonpayment 
of  tiie  Intenst;  If  it  was  not  paid,  or  the 
taxes,  If  they  were  not  paid,  bnt,  on  tbe 
oontraty,  elects  that  as  loi^  as  said  install- 
menta  ot  Interest  and  prindpsl  are  paid  ac* 
cording  to  the  conditions  of  said  bcmd,  and 
the  taxes  assessed  or  to  be  assessed  against 
tbe  premises  are  iwomptly  paid,  to  cmtinne 
said  bond  and  mortage  aooordhig  to  Its  terms 
and  conditions. 

It  appeared  In  proof  that  the  bond  and 
mortgage  bad  always  been  in  the  poesesslon 
of  tbe  complainant  as  acting  executor,  and 
ttiat  lie  recdved  the  payments  of  interest  It 
appears  that  the  taxes  were  duly  assessed 
upon  the  premises  for  the  year  1896,  and  be- 
came doe  and  payable  on  the  15th  of  Octo- 
ber, and  that  they  were  not  paid  within  two 
months,  and  In  fact  woe  not  paid  onto  the 
last  of  Blay  or  1st  of  June,  1807,  si^  after 
the  flBng  of  the  bUL  It  further  appears  that 
on  the  11th  of  January,  18D7,  five  days  be- 
fore the  last  installment  of  interest  became 
do^  Hts.  Arkenborgh  SOTed  npim  Mr.  Sav- 
age, the  preddent  of  the  oorporatlon  defend- 
ant, a  notice  reciting  that  Uie  ^yments  of  In- 
terest bad  been  prevIoueAy  made  to  the  com- 
plainant and  **that  hereafter  no  payment  for 
or  on  account  of  the  principal  or  interest  of 
said  bond  will  be  dne  satisfaction  thereof,  ex- 
cept such  paymoit  be  1^  check  to  (be  joint 
order  of  said  executor  and  myself  as  such  ex- 
ecutrix"; that  previous  to  that  time,  to  vrit. 
on  the  21at  of  December,  l696,  tbe  complain- 
ant had  notified  Mr.  Savage,  in  writing,  of 
the  saxUannnal  Interest,  amountli^  to  $^.50, 
coming  dne  on  the  lAtb  of  January,  tBB7,  at 
which  time  payment  would  be  expected,  and 
that  the  check  tor  same  must  be  made  pay- 
able to  the  order  of  the  estate  of  R.  H.  Arken- 
burgh,  and  sent  to  falm  at  his  address.  Great 
Barrington,  Mass.  Subsequently,  and  b^ore 
tbe  16th  of  January,  Mr.  Arkenburgh  called 
upon  Mr.  Savage  at  his  place  of  business,  and, 
not  finding  him  in,  wrote  him  a  note  inform- 
ing him  that  any  payment  of  Intanst  made  to 
Mr.  Souther,  the  Xew  Yo^  attorney  of  Mrs. 
Arkenburgh,  would  not  be  acknowledged,  as 
he  had  no  authority  whatever  to  collect  any 
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mmej  due  the  estate  of  R.  H.  Arkenburgh. 
Notwithstanding  that  notice,  Mr.  Savage,  on 
the  13th  of  February,  Just  three  days  before 
the  interest  fell  due,  drew  a  check  of  the  de- 
fendant corporation  In  favor  of  Eliza  J.  Ar- 
kenburgh, executrix,  and  OUver  M.  Arken- 
burgh, executor,  of  Robert  H.  Arkenbui'gh, 
for  the  sum  of  ¥437.50,  and  delivered  it  to  Mr. 
Souther,  who  signed  a  receipt  for  it  as  attor- 
ney of  Mrs.  Arkenburgh.  Some  difficulty  oc- 
curred Ui  negotiating  the  check  without  the  'n- 
dorsement  of  Oliver  M.  Arkenburgh,  hut  It 
seems  finally  to  have  been  cashed  upon  the 
Indorsement  alone  of  Mrs.  Arkenburgh,  and 
deposited  to  the  credit  of  the  estate  of  Ar- 
kenburgh in  the  trust  company  on  the  2d  of 
March,  1S97.  Complainant  had  no  notice  of 
this  payment  until  after  tliat  day.  The  will 
of  Arkenburgh  was  put  in  evidence,  showing 
bow  bis  estate  was  divided,  and  that  the  com- 
plainant was  only  entitled  to  one-eighth  of  It; 
and  an  attempt  was  made  to  prove  that  all 
the  other  persons  beneficially  interested  in  tbe 
estate  were  desirous  that  the  mortgage  should 
not  be  collected,  but  that  the  so-called  for- 
feiture for  nonpayment  of  Interest  and  taxes 
should  be  waived,  and  the  loan  permitted  to 
stand.  In  answer  to  that  tbe  complainant  as- 
serted that  only  a  small  portion  of  the  bond 
and  mortgage  In  question  belonged  to  the  es- 
tate of  Arkenburgh,  and  that  In  point  of  fact 
the  deceased  held  the  premises  conveyed  by 
the  mortgage  in  trust  for  himself  and  other 
persons,  known  as  the  Klnseys,  and  that  that 
tnut  bad  beea  followed  and  fastened  upon 
the  mortgage  by  a  decree  of  tbe  supreme  court 
of  Xew  York  made  on  the  29th  of  Octot>er, 
1895,  and  that  the  complainant,  Oliver  M.  Ar- 
kenburgh, and  his  solicitor  in  this  matter,  rep- 
resent those  cestuis  que  trustent,  and  were 
Iiutructed  by  them  to  enforce  the  mortgage. 
In  support  of  that  allegation  they  produced  a 
printed  copy  (certification  and  exemplification 
being  waived)  of  the  pleadings  and  decree  In 
a  suit  In  the  supreme  court  of  New  York 
brought  by  Jeannette  A.  Allen  against  Oliver 
M.  Arkenburgh  and  Ellssa  J.  Arkenburgh  lu- 
dividuaUy  and  as  executor  and  executrix  of 
the  wlU  of  Robert  H.  Arkenburgh,  in  which 
the  trust  was  set  up  and  enforced.  To  that 
suit  Eliza  J.  Arkenburgh  alone  made  defense, 
by  air.  Souther  as  her  attorney.  The  com- 
plainant, Oliver,  answered  separately,  and  sub- 
stantialiy  admitted  the  trust  The  decree  was 
In  favor  of  the  cestuis  que  trustent,  and  by  it 
it  was  ordered,  adjudged,  and  decreed  that  the 
defendants  therein  hold  tbe  bond  and  mort- 
gage sooght  to  be  foredpsed  as  tmstees  for  tbe 
baieflt  of  Thomas  H.  Klnsey.  Robert  H.  Kln- 
mej,  Jeannette  A.  Allen,  and  Robert  H.  A. 
Adams,  and  the  estate  of  Robert  H.  Arken- 
bms^  An  appeal  was  taken  from  that  decree 
to  the  iQipellate  division  of  tbe  suprrane  court, 
and  It  was  affirmed,  for  the  reasons  gtvea  in 
die  o^nltm.  A  furttier  appeal  has  been  taken 
tiK  and  Is  now  pending  In,  the  court  of  appeals. 
Tben  was  further  put  in  evidence  a  decree  of 
tbe  loirogate's  court  of  the  county  ot  Boclo 


land,  state  of  New  York,  dated  the  12th  of 
Deecml)er,  a  short  time  after  the  decree  of  the 
supreme  court  above  referred  to,  in  which  the 
accounts  of  tbe  executors  were  settled,  and 
the  amount  due  each  legatee  fixed,  and  Im- 
mediate payment  ordered.  Schedules  are  re- 
ferred to  In  the  decree,  which  are  not  annexed, 
but  the  inference  from  the  whole  docimient  is 
that  the  hoad  and  mortgage  were  not  consid- 
ered as  part  of  the  estate.  No  proof  was  pro- 
duced in  support  of  the  allegation  that  com- 
plainant had  been  restrained  by  any  court  In 
the  exercise  of  his  rights  and  duties  as  exec- 
utor. The  blU  was  filed  February  25,  1897, 
before  the  deposit  ot  the  interest  In  the  trust 
company. 

Benjamin  A.  Tail,  for  comidalnant.  B»- 
ward  S.  Savage,  foe  defendant.  Leroy  A 
Glbby,  for  d^endant  lira.  Arkenburgh. 

PITNEY,  V.  0.  (after  stating  the  facts). 
I  do  not  find  it  necessary  to  determine  wheth- 
er, under  the  circumstances,  the  payment  of 
the  interest  by  check  to  the  order  of  the  ex- 
ecutor and  executrtx,  and  tiandlng  it  In  good 
time  to  the  attorney  of  one  of  them,  was  a 
good  payment  or  not,  for  the  reason  that  I 
think  the  complainant  is  entitled  to  succeed 
on  the  other  ground  taken,  viz.  tbe  nonjuiy- 
ment  of  the  taxes.  I  think  the  excuse  set 
up  at  the  bearing  foe  the  delay  In  that  pay- 
ment is  quite  Insufficient,  and  falls  to  bring 
the  case  within  the  principle  of  the  cases  In 
which  our  courts  have  relieved  pS^es  from 
the  effect  of  failure  to  make  prompt  pay- 
ment The  principle  governing  courts  of 
equity  in  these  cases  is  fully  stated  by  Chan- 
cellor WlUlamson  in  Baldwin  v.  Van  Vorst, 
10  N.  J.  Eq.  681,  and  again  by  Chancellor 
Zabrlskle  In  Spring  t.  Flsk,  21  N.  J.  Eq.  175. 
It  has  been  usual  to  speak  of  this  dass  of 
cases  as  "forfeitures  proper,"  sacb  as  when 
a  party,  by  reason  of  the  failure  to  pay  a 
small  stun.  Is  subjected  to  the  loss  of  a  much 
larger  one,  <x  ot  land  of  much  greater  value, 
—for  Instance,  the  amount  of  the  real  debt 
mentioned  In  the  condition  of  a  bond,  «r 
where  the  title  to  land  Is  lost  at  law  by  rea- 
son of  the  nonpayment  of  a  sum  of  mcHiey 
either  advanced  by  way  of  loan,  or  due  upon 
a  contract  to  sdl  land.  Against  such  fail- 
ures eqtilty  relieves,  almost  as  a  matter  of 
course.  But  here,  as  pointed  out  by  Chan? 
cellw  Zabriskie  In  Spring  v.  Flsk,  mpn^ 
those  elements  do  not  exist  NothbijK  is  lost 
except  the  right  to  a  credit,  and  that  depoids 
upon  a  contractual  condition.  At  fbe  j^nih 
eat  rate  itf  Interest  tbe  right  to  extaid  a  5 
pef  cent  loan  can  hardly  be  cMisldered  of 
much  value.  It  Is  well  settled  that  more  f  oc^ 
getfulness  or  oven^ht  wUl  not  excuse.  X}e 
Oroot  T.  McOotter,  19  N.  J.  EQ.  631;  Spring 
T.  Flslc,  supra;  Voorhls  t.  Murphy,  26  M.  J. 
Eq.  4S4;  Neale  V.  Albertson,  30  N.  J.  Bq. 
8^  at  page  386.  In  the  cases  in  which  the 
courts  have  relieved  there  has  been  either 
some  inability  on  the  part  of  the  mortgagsv 


Digitized  by 


Google 


800 


SB  ATLAMTIO  BBPOBTBR, 


to  find  the  mortgagee  for  the  puipoee  of  pay- 
men't,  or  some  waiver  on  the  part  of  the 
mortgagee  of  prompt  payment,  or  something 
In  the  nature  of  a  contract  to  vary  the  place 
and  time  of  payment.  There  Is  here  no 
room  for  mistake  or  misapprehension  as  to 
when  the  tax  matured,  or  to  whom  It  should 
be  paid.  The  corporation  defendant  is  stated 
to  be  an  association  of  a  few  rich  g^tlemen, 
who  purchased  the  mcHtgaged  premises  on 
speculation.  They  produced  a  little  income, 
which  was  collected  by  one  of  their  number, 
a  Mr.  Blakeley,  living  at  Bahway,  and  it  was 
hlB  practice  and  dut7  to  pay  these  taxes. 
This,  in  the  present  Instance,  be  neglected  to 
do,  and  no  reason  or  excuse  is  given  fm-  such 
neglect  The  tax  bills  were  sent  In  Decetn- 
tier,  1896,  by  the  complainant  to  Mr.  Savage, 
one  of  the  owners,  and  the  solicitor,  and  at 
that  time  the  president,  of  the  corporation. 
So- that  ciHnplainant  is  in  no  wise  responsible 
tor  their  nonpayment,  and  It  stands  wholly 
without  excuse.  As  to  the  willingness  and 
desire  of  the  majority  of  the  legatees  ot  Ar- 
kenburgh  to  have  ttiis  loan  extended,  I  think 
I  cannot  here  take  that  Into  consideration. 
The  complainant  is  nndoiibtedly  the  acting 
execQtor.  As  matters  stood  at  the  hearing, 
the  estate  has  but  a  small  interest  in  the 
mortgage.  Much  the  greater  part  belongs  to 
the  Klnseys.  The  complainant  is,  in  my 
Judgment,  properly  treating  them  as  having 
a  controUhig  voice  In  the  matter  of  its  ea- 
forcemcnt.  His  failure  to  do  so  might  pro- 
duce serious  results  for  the  Arkeobur^  es- 
tate; I  think  the  complainajrt  is  entitled  to 
a  decree. 


BUTTLAE  T.  BUTTLAR. 

(Court  of  Chancery  of  New  Jersey.   Sept.  9, 
1897.) 

Husband  akd  Wife — Bbfahatiov  Askebhsht— 
Action  bi  Wifb— Kquitablb  Dbfenbr. 

1.  A  wife  filed  a  bill  agriinst  her  husband  to  re- 
cover  arrears  of  an  annuity  provided  for  in  a 
separation  agreement  under  seal,  in  which  he,  in 
consideration  of  covenants  of  the  wife,  agreed  to 
pay  her  |75  per  month  from  the  date  ot  the 
contract.  Hdd  to  be,  in  effect,  a  simple  action 
for  mon^  due  by  omtract,  and  not  a  suit  for 
specific  performance. 

2.  Though  such  suit  is  Iwoui^t  In  equity  simply 
because  the  ht)Bband  or  wife  cannot  sue  the  oth- 
er  at  law,  d^endant  may  avail  himself  of  an  eq- 
uitable defense. 

S.  In  a  suit  W  a  wife  against  her  husband  to 
recover  arrears  of  an  annnily  provided  for  in  a 
separation  contract  under  seal,  In  which  he 
agreed,  In  consideration  of  covenants  of  the  wife, 
to  pay  her  $75  pet  month  from  the  date  of  the 
contract,  without  mentioning  the  time  the  pay- 
ments should  continne.  It  appeared  that  he  paid 
such  sum  21  months,  aoa  afterwards,  for  5 
months,  paid  only  $50  per  m<mth;  that  at  the 
date  of  the  contract  the  income  from  real  estate 
standing  in  their  joint  names,  and  which  in- 
come he  was  to  have,  was  sufficient  to  pay  her 
$7S  per  month,  the  fixed  charges  on  the  property, 
suofa  OS  taxes,  repaiiB,  and  interest  on  mortgages, 
and  leave  him  a  small  margin;  that  the  amount 
ot  the  payment  fixed  in  the  contract  was  based 
on  the  net  income  Of  the  property,  and  not  on  his 
euning  caparity;  lliat  it  was  not  expected  be 


was  to  pay  more  than  he  received  in  rents,  and  it 
was  supposed  by  both  that  the  rents  would  be 
ample  to  pay  her  ^75  a  month  and  leave  him  s 
tialance;  that  owing  to  depreciation  in  rental 
value,  not  expected  by  ^ther,  the  rents  had 
been,  during  such  5  months,  insuffldent  to  meet 
the  payments;  and  that  he  bad  done  his  best  to 
make  them,  and  keep  down  the  fixed  charges, 
and  was  nnable  to  do  so.  Etldf  tiiat  the  wife 
was  not  entitled  to  relief. 

Bill  by  Mlna  Buttlar  against  Christian 
Buttlar.  Heard  on  pleadings  and  proat.  De- 
cree for  d^Nidant. 

John  L  WeDCT,  tot  complainant  WlUlaxn 
S.  Stubr,  for  defendant 

PITNET,  V.  0.  The  bm  In  tUs  cause  is 
filed  by  a  wife  against  her  husband  to  re- 
cover c»ialn  arrears  of  an  annuity  secured 
to  her  by  his  personal  covenant  under  seal. 
That  document  1b  dated  January  31,  1894, 
and  [mvlded  for  the  payment  ot  $76  a  month, 
commencing  with  the  following  month,  but 
not  meitioning  any  p^od  tbat  It  should 
continue.  Paymoits  under  It  were  made  and 
all  pecnniai7  matters  settled  between  the 
parties  up  to  the  1st  day  of  May.  1896.  Six 
more  payments,  to  October,  18^,  Incjualve, 
were  made  In  fulL  In  November,  lfi96,  the 
defendant  declined  to  pay  more  than  95(^  and 
made  tiiat  payment  each  moatli  up  to  the 
time  ot  the  hearing  in  M^.  1897.  Tha  bill 
was  filed  on  April  IB,  1896.  At  that  time 
by  the  terms  of  tbe  agreemeid  there  was 
due  $26  on  each  of  tbe  months  oC  November, 
Decemt>er,  1895,  and  January,  February,  and 
March,  1886,  and  the  prayer  Is  for  the  ar- 
rears  thereto  shown.  Tbe  agreement  Is 
somewhat  similar  to  tbat  wblcb  was  tbe 
foimdatlon  of  the  suit  In  Asplnwall  t.  Aspln- 
wall,  49  N.  J.  Eq.  302,  24  AO.  926.  It  recites 
unhappy  differences  between  tbe  parties,  and 
an  agreement  to  lire  separate;  a  covenant 
on  the  part  oC  tbe  husband  to  pemdt  his 
wife  to  Uve  separate  from  him,  and  not  to 
molest  or  disturb  her,  etc.,  and  that  she 
might  have  ali  of  the  property  that  might 
theroifttf  In  uaj  wise  come  to  her.  Then 
follows  a  covenant  oa  the  part  of  the  hns- 
band  to  pay  tbe  wife  the  sum  ot  $76  a 
month,  commendi^  on  the  day  followliv 
date  of  the  contract,  which  would  be  Feb. 
ruary  1,  1894,  payable  (m  the  16tb  of  eadh 
month,  which  tbe  wife  scented  In  full  satlth 
factlm  of  her  support,  maintenance,  and  all 
alimony  whatever,  but  the  tengOi  ot  time  dur- 
ing wblcb  tbe  peymrat  sbonld  continue  Is 
not  meutloned;  and  In  contideraUoa  of  the 
premises  she  agreed  with  bar  husband  that 
be  dioold  be  entitled  to  receive  dnriog  the 
term  of  his  natnrs]  life  an  Ihe  rents,  Income, 
and  pn^ts  of  the  property  then  owned 
tbem  In  their  Joint  names,  known  as  Nos. 
000^  002,  604,  606,  and  608  Mslone  street,  and 
Na  899  West  street.  In  the  town  of  West 
HotK^oi,  and  Nob.  tt>4  and  656  First  street, 
Hoboken;  and  the  husband  was  to  pay  an 
taxes  that  might  be  *h&xattet  levied  or  as- 
sessed on  the  real  estate,  and  all  Interest  that 
might  thraeafter  come  due  on  tbe  mortgages 
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hdd  against  the  property,  and  all  r^alrs 
that  might  be  regnlred,  except  the  painting  of 
the  ontalde  of  the  buildings  to  be  done  the 
then  coming  spring,  the  expense  of  which 
the  parties  were  to  jointly  bear.  She  fur- 
ther covenanted  and  agreed  to  Indemnify  her 
busband  against  all  her  debts  contracted,  or 
that  might  thereafter  be  contracted,  by  her, 
and  all  money  or  moneys  which  het  busband 
might  be  compelled  to  pay  on  her  account, 
and  on  violation  of  that  covenant  such 
Amount  BO  paid  by  blm  should  be  deducted 
from  the  monthly  payments  to  be  made  to 
lier  for  her  malnten  nee  and  support.  The 
husband  also  agreed  to  pay  all  assessments 
■(proven  In  tbe  case  to  amount  to  $484.99)  then 
in  arrear  against  the  premises,  and  the  wife 
Agreed  to  amtribnte  f62.50  towards  such 
payment  The  defendant  took  possession  of 
the  premises,  has  collected  the  rents,  kept  the 
premises  In  repair,  and  kept  down  the  In- 
terest, ever  since.  He  has  not  paid  all  of  the 
taxes,  tor  tiie  reason,  as  he  swears,  and  I 
think  truly,  that  be  has  been  unable  to  do 
so.  The  defense  is  that  owhig  to  the  unex- 
pected change  in  r^ital  values  the  bargain 
turned  out  to  be  a  hard  one  for  the  husband; 
that  the  rents  and  profits  have  not  been  suffi- 
cient to  pay  the  taxes,  keep  the  premises  In 
repair  and  insured,  keep  down  the  Interest  on 
the  mortgages,  and  also  to  pay  the  annuity 
to  the  wife.  The  West  Hoboken  lots  were 
■covered  by  five  tenement  houses,  each  con- 
taining two  suites  of  rooms.  The  Hoboken 
property  was  covered  by  a  feed  store,  which 
was,  and  has  ever  since  been,  occuE^ed  by 
Buttlar  himself.  A  fair  but  full  rent  for 
the  feed  stwe  is  t35  a  month,  amountii^  to 
$420  a  year.  At  the  date  of  the  agreement 
tbe  tenement  houses  were  all  rented,  except 
the  flat  which  was  occupied  by  the  husband, 
at  the  rate  of  $38  a  month  for  each  house; 
that  is,  $17  for  the  first  floor  and  $16  for 
the  second  floor.  At  that  rate  the  total  in- 
come was  $200  a  month,  or  $2,400  a  year. 
Tbe  West  Hoboken  {uremlses  were  subject  to 
a  mortgage  of  $6,000,  and  the  Hoboken  feed 
store  to  one  of  $3,000,  amounting  in  the  ag- 
gregate to  $8,000.  The  Interest  on  the  $6,- 
000  mortgage  was  at  5  per  cent.,  and  on  tbe 
$3,000  mortgage  at  6  per  cent.,  making  $480 
annual  interest  The  ordinary  taxes  amount 
to  $250  a  year,  and  tbe  water  rents  on  all 
tiie  premises  $76  more,  the  ordinary  repairs 
to  $200,  and  the  insurance  to  $20,  making  a 
total  fixed  charge  of  $1,<^  a  year,  or  a 
monthly  payment  of  $85.  If  the  houses  had 
been  occupied  steadily  by  tenants  who  paid 
their  rent  at  that  rate,  the  busband  would 
have  made  a  small  profit  out  of  the  trans- 
action; for  while  his  fixed  charges  were 
about  $1,025  a  year,  and  his  wife's  payments 
amounted  to  $900,  or  In  ail  $1,925,  his  income, 
iDcludlog  his  own  rent,  was  $2,400,  leaving 
him  about  $475.  But  he  had  a  large  arrear 
of  assessments  ($486,  less  $62.50)  to  pay,  and 
he  had  also  to  meet  the  inevitable  losses  aris- 
ing from  tenants  falling  to  pay  and  moving 


out  and  a  part  of  tbe  premises  remaining  un- 
occupied and  unprofitable.  The  income  from 
rents  began  to  fall-ofC  within  a  year  oi  two 
after  tbe  contract  was  made,  and  in  Novem- 
ber, 1805,  fell  ofC  so  greatly  that  he  then,  as 
above  stated,  reduced  his  payment  to  his 
wife  from  $76  to  $50  a  month.  He  was  also 
obliged  to  reduce  the  rent  Prom  November, 
1S95,  to  April,  1897,  hiduslve,  a  period  of 
18  months,  the  total  cash  Income  from  the 
rents  was  $1,^^— an  average  of  $81  a 
month.  During  some  of  the  mcmths  It  fell 
as  low  as  $35.  Adding  to  this  $16  a  montii 
for  one  of  the  flats  occu£4ed  by  the  husband, 
and  $35  a  month  for  the  rent  of  the  feed 
store,  we  have  a  total  of  $131  a  mcmth.  De- 
ducting from  that  the  fixed  charge  of  $86  a 
month  leaves  a  net  Income  of  $46  a  month 
for  the  IS  mcmths.  In  the  months  of  Blarch 
and  April,  1897,  the  rents  had  risen  to  $120 
and  $122  a  month,  respectively,  besides  (as  I 
understand  tbe  evidence)  the  rent  of  the  por- 
tion occupied  by  the  husband,  which  would 
make  It  in  all  about  $176  a  month.  The  evi- 
dence satisfies  me  that  $29  a  month  for  eacii 
of  the  five  tenement  houses,  or  $145  a  month 
for  the  whole,  is  a  full  price;  and  from  that 
sum  must  be  deducted  something  for  the  un- 
avoidable loss  from  tenants  unable  to  pay, 
or  from  actual  vacancies.  I  am  also  satis- 
fled  that  the  loss  of  rent  occurring  prlndpally 
In  the  calendar  year  1896,  was  owing  to  the 
depression  In  business,  and  the  falling  off  of 
demand  for  dwellings,  and  not  to  any  fault 
of  the  husband. 

If,  then,  the  defoise  of  bard  bargain  Is 
available  to  the  defendant  I  think  It  Is  made 
out  But  for  tbe  circumstances  that  tbe  re- 
lation of  husband  and  wife  exists  between 
the  parties,  the  remedy  upon  this  contract 
would  be  an  action  at  law  In  contract  and 
the  suit  is  brought  In  equity  simply  on  ac- 
count of  the  technical  rule  that  a  husband  or 
wife  cannot  sue  each  other  at  law.  Tbe 
question  Is  whether  the  suit  brought  by  the 
wife,  by  such  a  necessity,  In  a  court  of  equity. 
Is  liable  to  equitable  defenses.  It  was 
called,  but  I  think  not  properly,  a  suit  for 
specific  i>erformance.  I  think  It  must  be  con- 
sidered as  a  simple  action  for  money  due  by 
contract  But  having  been  brought  into  a 
court  of  equity,  It  seems  to  me  that  the  de- 
fendant may  avail  himself  of  any  equitable 
defense.  He  baa  not  resorted  to  a  cross  bill 
and  asked  to  be  relieved  entirely  from  the 
effect  of  his  covenant  but  he  does  set  up 
in  his  answer,  and  has  proven,  that  he  has 
offered  to  resume—and  he  did  offer  at  tbe 
hearing  to  resume  —  marital  relations  with 
his  wife;  and  he  further  offered,  by  bis  an- 
swer, to  convey  to  her  the  West  Hoboken 
property,  out  and  out.  If  she  would  relieve 
him  from  his  covenant.  Sach  party,  under 
protest  by  the  court  entered  Into  evidence  as 
to  which  was  to  blame  for  tbe  differences 
between  them  which  led  to  the  separation, 
but  an  examination  of  the  evidence  fails  to 
show  with  any  certainty  which  party'  was 
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to  l)lame.  I  think  the  probability  Is  that  the 
husband's  statemcnt'of  the  cause  Is  the  true 
one,  Tlz.  that  his  wife  iuBlsted  on  collecting 
and  appropriating  to  her  own  use  all  the 
rents,  leaving  blm  peraonally  liable  for  tax- 
es, assessments,  repairs,  and  Insurance.  The 
arrears  of  taxes  and  assessments  due  at  the 
date  of  the  agreement  Indicate  this.  The 
question  of  the  si^)port  of  infant  children 
did  not  enter  Into  the  contract,  the  two  chil- 
dren of  the  marriage  being  grown  up,  and 
able  and  willing  to  take  care  of  themselves. 
The  wife  and  the  husband  appeared  equally 
hale,  hearty,  and  able-bodied  persons,  and 
the  wife  as  well  able  to  support  herself  as 
the  husband.  The  property  in  question 
stands  In  their  Joint  names,  the  estate  be- 
ing the  peculiar  one  arising  out  of  the  con- 
veyance to  husband  and  wife  as  such,  and 
was  the  result  of  the  joint  labors  of  both. 
Taking  all  the  facta  and  circumstances,  and 
the  Verbiage  of  the  contract,  I  am  satisfied 
that  the  amount  of  tue  payment  fixed  there- 
in was  based  upon  the  net  income  of  the 
property,  and  not  on  the  earning  capacity 
of  the  husband,  and  that  it  was  not  under- 
stood or  expected  that  the  husband  was  to 
pay  more  than  he  received  in  rents,  but 
that  It  was  supposed  by  both  that  the  rents 
would  be  ample  to  pay  the  wife  the  whole 
annuity,  and  leave  something  over  for  the  hus- 
band. Owing  to  the  depreciation  in  the 
rental  value  of  the  pn^rty,  not  expected  or 
anticipated  by  either  party,  the  rents  have 
been  for  a  time  Insufficient  to  meet  the  pay- 
ments. I  am  satisfled  that  the  husband  has 
done  bis  best  th  make  the  payments  and 
also  keep  down  the  flxed  charge,  and  has 
been  unable  to  do  so.  He  exhibited  hli 
books  of  account  of  his  personal  business, 
and  seemed  desirous  of  making  a  complete 
expose  of  all  his  affairs.  For  these  reasons 
I  come  to  the  conclusion,  contrary  to  my 
first  Impressions,  that  the  complainant  Is  not 
entitled  to  relief,  and  that  her  bill  should  be 
dismissed,  without  costs,  and  without  preju- 
dice to  any  future  suit  based  upon  nonpay- 
ments from  and  after  May  1«  1887. 


SOHWBITZBR  v.  BONN'S  EX'BS. 

(Court  of  Chancery  of  New  Jeraer.  Sept.  1, 
1897.) 

Ebutbb  ov  Dkcbubxts— Dbsobht  AKD  DlSTKiaO- 

TioiT — Law  of  Fokeiqn  Domicile — 
Lacrbs  op  Claimant. 

The  widow  of  a  deceased  resident  of  France, 
to  whom  WBS  left  s  legacy  daring  her  widowhood, 
filed  a  bili,  on  briialf  of  hersMf  and  her  infimt 
Btepchildren,  to  recover  her  husband's  estate  and 
settle  the  rights  of  complainanta,  respectively,  to 
the  fund  whMi  recovered, — the  widow  expressly 
claiming  the  legacy,  hut  making  no  mention  of 
the  community  law  of  France,— on  which  hlU  a 
decree  was  entered  whereby  the  amount  of  such 
fund  was  ascertained,  hut  the  disposition  therf- 
of  was  reserved.  Orders  were  Bubaeqaently 
made,  on  motion  of  counsel  for  complainants,  for 
the  payment  of  portions  of  the  fund  to  the  guard- 
ian of  the  infants,  hot  reserving  enough  to  pay 


the  widow's  legacy.  Afterwards,  and  before  the 
entire  amount  of  the  estate  had  been  paid  into 
courts  the  guardian  filed  a  petition  claiming  tlui 
whole  fund  in  behalf  of  his  wards,  except  the 
amount  of  the  widow's  legacy,  to  which  proceed- 
ing the  widow  appeared,  without  answer;  and  on 
the  hearing  it  was  ordered  that  all  the  money  re- 
covered be  paid  over  to  the  guardian,  except  the 
amount  of  sudi  legacy.  Thereafter  the  widow 
presented  a  petition  for  her  legacy,  whereupon 
an  order  was  made  directing  the  investment  of 
the  principal  oi  audi  legacy  by  the  Euardian  of 
the  infanta,  aa  a  special  trustee,  and  the  payment 
to  the  widow  of  the  interest  which  had  accmed 
thereon,  and  reserving  the  final  distribution  of 
the  principal,  and  also  requiring  her  to  release 
him,  on  receipt  of  such  interest,  from  all  claims 
beyond  payment  of  the  income  derived  from, 
such  principal,  which  requirement  was  abrogated 
on  her  petition,  on  the  gronnd  that  such  release 
might  be  construed  as  barring  her  personal  repre- 
sentatives from  claiming  the  fund  after  her  death, 
should  she  continue  to  remain  single  until  such 
event.  The  widow  thereafter  presented  a  peti- 
tion reciting  the  prior  proceedings,  and,  for  the 
first  time,  setting  up  the  community  law  of 
France,  and  claiming  that  under  it  she  was  en- 
titled to  one-half  of  all  the  estate  of  her  de> 
ceased  husband,  and  prayhig  that  such  portion 
thereof  be  paid  to  her;  and,  no  action  having 
been  had  thereon,  she  filed  another,  in  which 
she  asked  leave  to  amend  her  original  bill  so  sr 
to  enable  her  to  present  her  right  under  the  com- 
munity law.  Held  that,  In  the  absoicc  of  a  shov- 
ing of  ignorance  of  her  rights  under  the  commu- 
nity law,  either  on  her  own  part  or  on  that  of  her 
counsel,  the  widow  was  barred  from  setting  up 
such  claim  by  her  failure  to  assert  it  in  any  of 
the  prior  proceedings. 

PetlUtm  by  Maria  M.  S.  Schweitzer,  one  of  the 
complainants  In  a  bill  filed  by  her  and  others 
against  the  executors  of  John  H.  Bonn,  de- 
ceased, to  open  certain  decrees  made  in  said 
cause  to  permit  her  to  amend  her  bill  by  set- 
ting up  that  by  the  law  of  France  she  is  ra- 
tified to  one-half  the  fund  in  controversy  and 
to  penult  her  to  prove  the  same.  Dismissed. 

For  former  proceedings  In  the  cause,  see  31 
Atl.  2i. 

Garrick  &  Ewald,  for  petitioner.  George  G. 
Tennant,  pro  se. 

PITNEY,  V.  O.  The  blU  was  filed  by  the 
petitioner,  Maria  M.  S.  Schweitzer,  widow, 
and  two  Infant  children  by  a  former  marriage, 
of  Emlle  Schweitzer,  deceased,  a  resident  and 
citizen  of  France,  against  the  executors  of 
John  H.  Bonn,  late  of  Hudson  county,  to  re- 
cover the  estate  of  the  deceased  in  the  hands 
of  Bonn  as  his  administrator,  and  also  to  set- 
tle the  rights  of  the  complainants  inter  sese 
to  the  ftmd  when  recovered.  The  bill  sets 
out  a  will  made  by  the  deceased,  aa  follows: 
"This  is  my  last  win  and  testament  I,  the 
undersigned,  Emlle  Schweitzer,  gentleman  of 
Independent  means,  residing  at  Daz,  declare 
this  to  be  my  last  will  and  testament,  to  wit: 
I  bequeath  to  my  second  wife,  Maria  Martha 
Segilas,  the  sum  of  twenty  thousand  francs. 
I  name  Mr.  Jules  Cazalls,  contractor  and  pro- 
prietor, of  Dax,  as  guardian  of  my  two  chil- 
dren. My  children  shall  be  in  the  custody  of 
my  second  wife  until  they  arrive  at  their  ma- 
jority, providing  she  does  not  remarry,  in- 
which  case  she  shall  not  have  the  twenty 
thousand  francs.   I  annul  any  other  wilt- 
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Du,  tbe  24th  of  February,  1887.  BmUe 
Sdiweltzer,"  liltjgatton  took  place  lyKui  tbis 
UU  with  the  represeotatiTea  of  Bonn,  remlt- 
log  In  a  conddnable  Increaiee  over  the  amount 
durged  to  hbn  by  the  orphans*  court  as  re- 
ported hi  Schwdtser  t.  Brain,  31  AtL  24.  Tbe 
estate  recovered  waa  about  930,000,  and  was 
paid  Into  court  In  tai8taUnient8,-HBome  before 
decree,  and  some  afterwarda.  The  widow,  by 
bar  bOI,  exuKeasly  darned  the  20.000  francs 
mentioned  In  'tbrn  will,  without  any  Umltallons 
being  Imposed  thereon,  but  did  not  set  up  the 
community  law  of  Stance,  or  make  any 
dalm  under  It.  The  Infanta  were  represented 
Id  the  bUl  Iqr  Mr.  Oazalls,  the  guardian  mu- 
tinied In  the  will,  as  thdr  next  friend;  and 
he,  as  th^  next  friend,  Joined  with  tbe  widow 
la  tisayer  that  tiw  several  rights  of  tiie  widow 
and  the  Infant  children  in  the  fund  might  be 
determined  by  this  court  The  decree  against 
Bnufa  executors  was  signed  Mandi  18,  18Q5, 
and  expressly  reserved  for  further  considera- 
tion the  dlspiwltion  of  tbe  fend.  It  ai^eared 
hi  the  progress  <tf  the  cause  that  the  claim 
m  behalf  €t  the  widow  and  dilldren  waa 
brought  to  this  country  through  Messrs.  Good- 
ert  Braa^  of  New  Twk  and  Ruia,— h^Uy  In- 
tdUgent,  capable,  and  reliable  Fnnco-Anierl- 
aa  lawyera,— and  waa-  by  tbem  placed  In 
tbe  hands  of  Messrs.  Babbitt  &  Lawrence,  of 
Jersey  City;  that,  by  the  consent  of  the 
iridov,  letters  of  administration  wfere  Issued 
to  Hr.  Bonn;  that  a  copy  of  the  will  of  Ui. 
Sdiwdtaer,  and  the  probate  thereof  in  tlie 
French  comrt,  were  produced  and  filed  tai  the 
Hudscm  county  surrogate's  office;  that  Mr. 
Bonn,  after  accounting  In  tbe  orphans'  court 
as  sdndnistratM',  employed  as  counsel  tai  the 
matta  Messrs.  Babldtt  &  Lawrence^  who 
filed  a  bill,  by  Mr.  Bonn,  as  administrator,  for 
Instructions  as  to  the  dlspo^lon  at  the  fimd; 
tliat,  before  any  proceedings  were  had  under 
that  Mil,  Mr.  Btmn  died,  and  a  Frendi  advo- 
cate came  to  Ihla  country  from  France  by  di- 
rect employmrait  of  Mn.  Schweltser,  who  in- 
TesUgated  the  albirs  of  Mr.  Bonn,  and  dls- 
coT«ed  that  the -estate  of  Schweitzer  In  Mr. 
Bonn's  hands  had  been  improp^ly  under- 
valued by  Mr.  Bonn,  and  tbe  other  facta  whl(£ 
led  to  the  filing  of  the  bill  herein  under  his  di- 
rect instructions.  In  ttie  meantime,  and  be- 
fne  the  decree  of  March,  18B6.  part  of  the 
fond  waa  paid  Into  court  Iqr  Bonn's  executors. 
Tbe  first  payment  was  $6,000,  before  April, 
ISOi,  and  another  paymoit  of  f7,000  was 
made  hi  June.  1884.  In  April.  18&4.  Mr.  Ten- 
nant,  of  the  Jersey  Olty  bar,  was  appointed  by 
the  ordinary  guardian  of  the  Infants;  and 
two  orders  were  made  to  pay  portions  of  the 
money  in  court  over  to  the  guardian,  reserving 
«H)U8^  to  pay  tbe  wldow'a  legacy.  These  (»^ 
der«  were  made  on  the  motion  of  the  counBel 
of  the  complainants.  Up  to  this  time  Messrs. 
Babbitt  &  Idiwience,  at  first  and  afterwards 
Messrs.  Collins  &  Oorbln,  had  acted  fw  the 
complainants— mother  and  stepchndren--gen- 
«rilly.  No  one  had  appeared  especially  for 
either  as  agahist  the  other.   On  the  ITtb  of 


February,  1886,  and  before  the  whole  amount 
ascertataied  by  the  deraee  of  March,  1886,  to 
be  due  from  the  estate  of  Bonn  had  been  paid 
Into  court  Mr.  Tennant  filed  his  petltlcai,  as 
guardian  of  the  htfants,  acting  as  solibltw  for 
himself,  in  which  he  set  out  the  proceedings 
in  the  cause  up  to  that  time,  claimed  to  be  en- 
ticed to  the  whole  ftmd  recovered,  except  20,- 
000  francs,  and  prayed  tbat  it  might  be  so  de- 
creed by  the  court  and  that  a  decree  might  be 
made  declaring  such  right  uul  that  the  fund, 
except  tbe  20,000  francs,  be  paid  over  to  hbn 
as  guardian.  A  copy  at  this  petitlrai,  and  the 
notice  of  motion  based  thereon,  was  given  to 
both  Bfessrs.  Babbitt  &  Lawrence  and  Messrs. 
CcXOaa  ft  Corbin;  and  the  latter  appeared 
thereto,  without  answw,  and  an  orderiy  hear- 
ing waa  had  on  witnesses  sworn  in  open 
court  X^;mn  the  hearing  on  this  petition  a 
French  lawyer  from  the  ofl&ce  of  Ooudert 
Bros,  waa  called  as  a  witness  by  Mn. 
Schwdtser's  conns^  was  sworn,  and  gave 
evidence  in  cq^en  court,  translating  the  will  of 
Sdiweitzer,  and  the  documents  oonstltnting 
ihe  probate  thereof,  stating  the  law  of  EYance 
regulating  its  execution  and .  probate,  and 
showing  tbat  it  was  propoty  proven;  but  no 
menti<m  waa  made  him,  or  proof  given,  of 
the  Frendi  law  of  ctHnmnnlty.  Another  wit- 
ness was  called  on  that  bearing,  who  swore 
that  be  had  recently  seen  the  stepmother  and 
two  chlUren  In  Swlteerland,  and  genoaUy 
gave  proof  of  their  ages,  and  that  they  were 
the  children  of  the  decedent  named  in  the  bfll. 
Upon  that  pedtion  and  hearing  an  atAec  vaa 
made  April  17,  1806,  that  all  tbe  moneys  re- 
covered be  paid  over  to  Mr.  Tennant  tbe 
guardian  of  the  children,  except  the  sum  of 
f3,8()0,  the  equivalent  In  mon^  ot  account 
of  SoJoOO  francs  bequeathed  to  the  widow, 
"wbleb  sum  of  f8,860  shall  be  held  untn  tbe 
further  order  of  the  court  subject  to  the 
rl^ts  theretai  of  Mrs.  M.  M.  8.  Bchweltxer  un- 
der the  terms  of  the  wHI  at  BmUe  Schweltaer, 
her  deceased  husband." 

In  the  sinrlng  of  1886,  after  flie  decree  d 
April  17,  1896,  just  recited,  Mrs.  ScbweltEer 
and  her  two  stevdiUdren  came  to  this  coun- 
try. Mesars.  Blidr  ft  Oronse  were  substitut- 
ed as  soUcitors  tot  her,  and  on  July  14,  1896t 
presented  a  petition,  signed  and  verified  by 
her,  setting  oat  the  will  of  her  bmband.  and 
a  brief  HmuaA  at  the  iwoceedlngs  In  the 
cause.  Including  the  order  directing  all 
moneys  except  $8,800  to  b9  paid  to  the  guard- 
Ian  of  the  children,  and  declaring  tbat  she 
had  not  married,  and  therefore  was  entitled 
to  have  the  fund  ot  $3,860  paid  to  her  with- 
out nwi^twHnn,  -No  moition  was  made  of  the 
community  law  at  France,  or  any  claim  un- 
der it  This  petition  came  on  for  hearing  on 
October  3,  1806,  whoi,  after  hearing  counsri 
for  Mrs.  Sdiweitzer,  and  Mr.  Tennant  aa  be- 
h^  of  the  chOdroi,  an  order  was  made  ap- 
pointing Mr.  Tennant  special  trustee  of  the 
fund  of  $3,860,  and  directing  It  to  be  paid 
to  him  and  Invested,  and  the  Interest  paid  by 
him  to  Mrs.  Schweitzer  during  her  widow- 
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hood,  and,  further,  that  she  be  paid,  either 
ont  of  the  fundB  in  court,  or  out  of  the  funds 
in  his  hands  as  guardian  of  the  infants,  the 
sum  of  $1,651.75  for  Interest  on  the  sum  of 
$3,860  after  one  year  from  her  husband's 
death;  and  the  final  disposition  of  the  fund 
of  $3,860  was  reserved.  The  decree  provided 
that  Mrs.  Schw^tz^,  up<Hi  receipt  of  the  ar- 
rears of  interest,  should  execute  to  Tennant, 
the  guardian,  "a  release  releasing  and  dis- 
charging him  from  all  daims  beyond  the  pay- 
ment of  the  Income  to  be  derived  frc»n  the 
princl[utl  sum."  On  the  24th  ot  November, 
1806,  Mrs.  Sehweiteer  presented  a  further  pe- 
tition for  a  modlficaticHi  of  the  decree  made 
on  the  3d  of  October  In  respect  to  that  part 
of  the  order  requiring  her  to  execute  a  re- 
lease In  the  terms  mentioned;  and  on  that 
day  (November  24th)  an  order  was  made 
thereon  modifying  the  decree  in  that  respect 
This  was  done  upon  the  ground  that  the  re- 
lease required  might  be  construed  as  barring 
her  personal  representatives  from  claiming 
the  fund  after  her  death  If  she  should  con- 
tinue to  live  single  until  her  death.  On  the 
following  day  (November  25,  1806),  Mrs. 
Schweitzer  pres^ted  anoth^  petition,  set- 
ting ont  a  r^amd  of  the  proceedli^  In  the 
canse  op  to  that  time,  and  then,  for  the  first 
time,  setting  up  the  ctmimunlty  law  of 
France,  and  claiming  that  under  it  she  was 
entitled  to  one-half  of  all  the  estate  ot  which 
her  husband  died  possessed,  which  consisted 
wbolly  of  the  fund  In  Bonn's  hands;  daUu- 
ing  that  her  rights  In  that  behalf  had  never 
been  passed  upon  by  the  court,  and  praying 
that  they  might  now  be  declared,  and  the 
guardian  of  the  infants  ordered  to  pay  one- 
half  of  the  fund  to  her.  No  action  havhig 
been  had  upon  this  petition,  the  widow  on 
the  22d  of  March,  1897,  filed  another  peU- 
tlon,  by  different  solldtors,  of  which  notice 
was  given  to  BIr.  Tennant,  In  which  she  again 
redtes  the  proceedings,  and  sets  forth  as  an 
excose  for  not  having  previously  advanced 
her  rights  under  the  law  of  community  that 
the  suit  as  wiginally  constituted  was  simply 
we  to  recover  the  estate  (this  was  Inaccu- 
rate, as  the  bin  especially  set  out  the  will, 
and  prayed  that  the  rights  of  the  c(»uplain- 
ants  to  the  fund  might  be  determined  Inter 
sese),  and  that  she  had  never  liad  any  in- 
terview with  her  counsel,  Mr.  Collins,  prior 
to  the  making  of  the  decree  irf  the  18th  of 
March,  1895,  or  prior  to  the  decree  of  April 
17,  1806,  and  that  her  counsel  on  the  mak- 
ing of  the  last-named  decree  was  not  aware 
<rf  her  right  or  claim  to  have  the  estate;  that 
she,  with  her  children,  arrived  in  this  coun- 
try on  the  22d  of  April,  1806,  and  found  Mr. 
Oollins  about  to  leave  fOT  a  vacatlcm  in  Eu- 
rope, and  was  recommended  by  him  to  Mr. 
Grouse;  and  that  she  employed  Mr.  Crouse. 
No  excuse  was  offered  for  not  presenting 
and  proving  her  whole  claim,  either  In  the 
original  bill,  or  In  the  petition  filed  by  Mr. 
Crouse  to  recover  the  20,000  francs.  The  pe- 
tition proceeds  to  state  that  under  the  laws 


of  France  the  petitioner  Is  entitled  to  the 
whole  Income  of  the  estate  during  the  mi- 
nority <tf  the  children,  and  also  to  one-half  of 
the  whole  abst^utely;  and  she  asks  relief 
agaiiut  the  decretal  order  at  AprU  17,  1806,- 
and  tluLt  she  may  amend  the  1^1  of  ctouplalnt 
in  such  a  manner  as  may  be  necessary  In  or- 
der to  present  her  right  under  the  community 
law. 

Mr.  Justice  Ck>UIn8  states  In  an  affidavit  an- 
nexed to  the  petition  now  under  consldOTatkm 
that  he  did  not  at  any  time  while  acting  as 
counsel  In  this  cause  know  that  Mrs.  Schwdt- 
zer  made  any  claim  to  any  greater  estate  in, 
or  part  of,  the  estate  than  the  20.000  francs 
given  by  the  will;  but  he  does  not  state  that 
he  hlmsdf  did  not  know  of  the  community 
law  of  France,  and  that  It  was  or  might  be 
open  to  Mrs.  Schweltser  to  make  such  claim. 
It  was  admitted  by  counsel  for  Mrs.  Schweit- 
zer that  the  previous  orders  directing  this 
money  to  be  paid  to  the  guardian  of  the  in- ' 
fants  (made  either  i^on  her  application,  or  la 
the  presence  of  her  counsel)  were  a  bar  to  the 
present  application,  and  the  court  la  asked  ta 
modify  those  orders  in  such  a  maimer  as  that 
they  shall  not  stand  In  the  way  of  the  present 
application,  and  counsd  for  the  widow  offers 
to  submit  to  terms  In  that  respect.  Those 
decrees  were  made  according  to  the  allega- 
tion and  prayer  of  the  bill,  and  the  ^ofs  be- 
fore the  court.  There  was  neither  allegation 
nor  proof  of  the  French  community  law. 
That,  of  course,  could  not  be  taken  notice  of 
by  the  court,  but  was  a  matter  of  fact  to  be 
provoi  by  evidence  offered  In  court  in  the 
same  manner  as  any  other  matter  of  fact 
should  be  proven.  Mrs.  Schweitzer  does  not 
swear  that  she  was  at  any  time  Ignorant  of 
her  rights  In  tliat  behalf,  and  she  makes  no 
excuse  whatever  for  not  instructing  her  law- 
yers to  claim  her  full  rights  until  after  her 
right  to  the  Immediate  possession  of  the  20,- 
000  francs  had  been  dealt  with.  There  la  na 
allegation,  and  no  room  to  suspect,  that  abe 
has  at  any  time  been  misled  by  any  mistaken 
advice  from  any  of  her  lawyers,  who  were  all 
men  of  the  highest  character  for  capacity  and 
integrity.  The  only  Inference  to  be  drawn 
from  her  conduct  >n'  this  respect  is  tliat  she 
hoped  and  expected  to  succeed  in  first  getting 
absolutely  the  20,000  francs,  with  nine  years* 
interest  upon  it,  and  then  in  claiming  and 
getting  one-half  of  the  whole  estate.  She 
therefore  occupies  the  position  of  a  person 
who  brings  a  suit  to  establish  an  interest  In  a 
certain  subject-matter,  and  consciously  re- 
frains from  putting  forward  a  claim  which 
she  has  therein,  and  from  proving  the  essential 
fact  upon  which  that  claim  rests,  namely,  the 
law  of  a  foreign  state,  until  after  final  judg- 
ment has  been  rendered  In  the  suit.  Now,  it 
Is  quite  impossible  to  read  the  will  without 
concluding  that  the  husband  and  father  had 
no  thought  that  his  wife  could  or  would  make 
the  dalm  that  she  now  does  against  his  chil- 
dren. His  'name  indicates  German  origin. 
The  widow  la  a  Swiss.  The  marriage  took  place 
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In  Swlteeriand  tn  1881.  Sh*  itateB  In  her  af- 
fldarit  that  her  tausband  was  a  resident  of 
Fzanc^  and  made'  her  acquaintance  In  18S4, 
whUe  TtsitlJQg  Swltaerland,  and  that  after- 
wards be  boosfat  a  residence  at  Dax,  In 
France,  and  Uved  there  two  or  three  years, 
ontfl  he  died;  that  there  was  no  miurlage 
contract;  and  the  ahsence  oC  any  is  a  necea- 
laty  part  of  the  petltlonn'B  case.  The  neg- 
lect to  have  a  marriage  contract  indicates 
Hut  the  hovband  was  unaware  of  the  com- 
nnmity  law  when  he  married;  for  the  will, 
which  waa  a  bol(^p»ph,  and  written  a  few 
days  before  he  died,  indicated  that  he  had  not 
lost  hla  affection  for  hla  children,  or  become 
unduly  subject  to  the  influence  of  his  wife. 
Be  that  as  It  may,  it  Is  quite  clear  that  the 
testator  did  not  Intend  that  his  wife  should 
baTe  anything  mxae  than  the  use  of  the  20,000 
francs  dnring  her  widowhood.  But,  although 
the  decedent  may  have  been  unaware  of  the 
existence  and  effect  of  the  French  communi- 
ty law,  yet  the  petitioner,  if  also  unaware  of 
It  before  his  death,  would  naturally  have  her 
attention  called  to  it  In  connection  with  the 
l^al  proceedings  following  that  event  And, 
as  I  hare  already  obaerred,  there  Is  nothing 
on  the  face  of  the  petition  and  affidavits  to 
Indicate  that  she  has  been  acting  in  ignorance 
of  hw  dghts.  The  question,  then.  Is  whether, 
baring,  with  full  knowledge  of  her  rights, 
twice  failed  to  assert  them  at  the  proper 
time,  or  to  prove  the  essential  fact  upon 
which  they  are  based,  and  having,  by  her  blU, 
asked  that  her  lights  should  be  aB4%rtatned, 
and  having  stood  by  while  they  were  adjudi- 
cated upon,  and  the  subjeot  of  the  adjudica- 
tion awarded  to  others,  she  shall  now  be  re- 
lieved. 

The  suit,  as  originally  framed  and  conduct- 
ed, must  be  treated,  In  part,  as  a  suit  by  the 
st^mother,  the  petitioner,  against  her  Infant 
stepchildren  to  settle  their  respective  rights 
to  this  fund.  It  Is  Impossible  to  avoid  this 
yiew.  The  petitioner  was  an  adult,  and  en- 
tirely capable  of  looking  after  her  own  Inter- 
ests. The  children  were  represented  by  their 
next  friend,  absent  from  the  country.  As  in- 
fanta, they  were  and  are  entitled  to  receive 
the  especial  care  of  the  court  In  this  con- 
test the  petitioner  was  not  under  the  circum- 
stances above  stated,  at  any  disadvantage, 
to  say  the  least  Admitting  (contrary  to  the 
apparent  fact  with  regard  to  the  proceedings 
upon  Hr.  Tennant's  petition  of  February  17, 
1896,  resulting  In  the  decree  of  April  17, 1896) 
that  previous  to  her  arrival  In  this  country 
she  had  not  been  especially  represented  by 
counsel  tn  direct  antagonism  to  her  stepchil- 
dren, yet  she  was  In  fact  represented  by  coun- 
sel, and  her  counsel  did  not  fall  to  protect  her 
rights  to  the  extent  of  her  Instructions  to 
them.  If  the  community  law  was  overlooked, 
or  not  Invoked  in  her  behalf,  It  certainly  was 
not  the  fault  'of  the  counsel  employed.  And 
tbe  authorities  are  clear  that  If,  In  point  of 
f4ct,  Ihey  had  been  instructed  by  her  to  prove 
and  enforce  the  community  law,  and,  acting 
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in  good  faith,  had  concluded  tliat  her  position 
In  that  respect  could  not  be  maintained,  their 
judgment  in  that  behalf,  though  erroneous, 
would  bind  the  petitioner.  This  was  distinct- 
ly ruled  in  the  case  of  Perrlne  v.  White,  30 
N.  J.  £ki.  1,  and  page  632  on  appeaL  In  this 
case  the  presumption  Is  that  the  advancement 
by  the  widow  of  her  claim  under  the  will 
waa  inserted  in  the  bill  by  Messrs.  Babbitt  & 
Lawrence  by  her  express  Instructions;  and 
Messrs.  Collins  &  Oorbln,  who  succeeded 
Messrs.  Babbitt  &  lAwrence  as  solicitors,  and 
responded  to  the  petition  of  Mr.  Tennant  of 
February  17,  1896,  were  not  without  ground 
for  the  conclusion  that  the  demand  by  their 
client  for  the  20,000  francs  was  Inconsistent 
with  her  claim  under  the  commnnily  right, 
and  waa,  In  equity,  an  abandonment  thereof. 
The'  case  Is  clearly  distinguishable  from  Day 
V.  Allaire,  31  N.  J.  Eq.  303,  where  tbe  solicitor 
retained  refused  to  take  testimony  and  aban- 
doned the  case.  Th^e  was  fraud  and  abso- 
lute neglect  on  his  part,  which  dlatingniBhes 
it  from  this  case.  But  whatever  excuse  there 
may  have  been  for  her  failure-  through  her 
counsel  to  advance  her  rights  under  the  com- 
munity law,  In  connection  with  the  petition  (MC 
February  17,  1886,  resulting  In  the  decree  <^ 
April  17,  1896,  and  prior  to  her  personal  ar- 
rival in  this  country  In  April,  1896,  there  can 
be  none  for  such  failure  since  that  time.  She 
knew  her  rights  thoronghiy  when  she  em- 
ployed other  counsel  to  present  hev  petition  of 
July  14,  1886,  and  must  be  charged  with,  and 
suffer  the  consequences  of,  her  failure  then  to 
assert  them.  I  can  And  no  authority  for  the 
poMtlon  that  a  party  having  two  s^Miate  and 
distinct  rlghta  In  the  subject-matter,  who  de- 
liberately chooses  to  assert  one  of  them  In  a 
suit  at  law  or  In  equity  without  mentioning 
the  other,  after  having  her  claim  in  that  re- 
spect rejected  by  tbe  court,  can  afterwards 
resort  to  the  claim  wblcb  was  omitted  In  the 
first  suit  It  seems  to  me  that  the  petitlontt 
stands  in  the  same  itositlon  as  If  she  had 
come  In  personally,  when  the  motion  was 
made  In  1896  on  behalf  of  her  chlldrra  to  have 
the  whole  fund,  except  20,000  francs,  paid 
over  to  than,  ud .  had  defended  the  motion 
simidy  to  the  extent  of  asking  to  have  that 
20,000  francs  paid  to  her  absolutely.  In  such 
case,  having  failed  to  set  up  her  defense  when 
she  had  hex  day  in  court,  die  Is  barred  from 
setting  it  up  afterwards.  The  authorities  on 
this  Buldect  are  clear.  Caipoiter  v.  Much- 
more,  16  N.  J.  Eq.  123;  Miller  T.  Hlld,  11  N. 
J.  Bq.  2S;  BriDkerboff  v.  Franklin,  21  N.  J. 
Eq.  33S.  I  will  advise  that  the  petition  be 
dismissed,,  with  ooete. 

<M  H.  J.  a  MO) 
PARBET  V.  CRAia. 
(Court  of  Chancery  of  New  Jersey.   3ept  20, 
1807.) 

*OiiTB— DsuTBRT— Bviunraa  on  Fkiob  TaiAL. 

1.  In  an  action  by  the  administrator  of  C. 
against  the  executor  of  T.  to  recover  money  of 
C.'  deposited  by  Y.,  dorlng  a  period  of  nine  years, 
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in  a  saTmgs  institntioD,  It  appeared  that 
who  was  C.'b  aej^ievr,  for  aeTeral  rears  man- 
aged her  bnrineM:  that  she  made  two  wills,  in 
which  she  gave  turn  substantially  all  her  prop- 
erty: that  a  few  days  before  her  death  she  made 
a  third  will  in  favor  of  another  nephew;  that  Y. 
contested  the  last  will;  and  that  on  sacb  contest 
he,  aa  a  witness,  explidtly  admitted  that  he  had 
appropriated  to  tiia  own  use  the  money  so  de- 
posits, except  as  to  two  items,  and  justified  his 
acts  by  declaring  that  the  money  had  been  given 
to  him  before  it  was  deposited.  Hdd,  that  com- 
plainant, who  relied  on  Y.'s  evidence  in  the  will 
contest  to  prove  the  appropriation,  was  not  bound 
to  accept  his  evidence  as  to  the  gat,  where  it  ap- 
peared that  the  depodt  accjnnt  was  with  him  as 
"trustee  for  O.,"  while  he  had  another  account 
of  his  own  in  the  same  inetitntlon;  that,  on  re- 
ceiving $200  of  the  money  deposited,  he  gave  G. 
a  paper,  recitliw.  "Rec'd  of  O.,  to  deposit  in  sav- 
Inga^Muok,  faOO^';  and  that,  on  the  same  day  that 
he  drew  from  the  account  91*000,  he  gave  C.  a 
mortgage  for  the  same  amount,  which  was  atter- 
wards  canceled. 

2.  A  mortgage  given  by  a  nephew  to  his  aunt, 
which  was  onaccompanied  by  any  bond,  but  which 
itself  contained  a  covenant  to  pay  the  money  in 
five  years,  was  afterwards  delivered  by  her  to  him 
with  intent  to  make  him  a  gift  of  it,  and  of  tlie 
money  which  it  secured.  Before  delivering  it, 
she  made  in  his  presence  an  indorsement  thereon 
that  she  had  received  "principal  and  Interest 
to  date."  and  directing  the  register  to  "cancel  this 
of  record."  HOd,  that  the  pft  of  the  money  se- 
cured was  effectual. 

Bin  by  Waters  B.  Parret,  administrator  of 
the  estate  of  Catherine  Craig,  deceased,  against 
James  Craig,  executor  of  the  will  of  John 
Young,  deceased,  for  an  accounting.  Heard 
<m  pleadings  and  proof.  Decree  tea  eomstaia- 
ant 

Craig  A,  Marsh,  for  complainant  Obaa.  H. 
Hartshome,  for  defendant. 

STEVENS,  V.  G.  This  salt  la  brought  by 
the  administrator  of  Catherine  Craig  against 
the  execator  of  John  Young,  under  the  follow- 
ing circumstances:  Catherine  Craig  died  in 
1893  at  the  age  of  81.  She  bad  been  a  widow 
for  about  12  years  before  her  death,  and  bad 
no  children  or  her  own.  John  Young,  her 
nephew,  died  tn  the  year  1895.  He  la  shown 
by  the  erldence  to  have  been  her  confidential 
adTlser  for  9  or  10  years  prior  to  ber  decease, 
and  to  hare  had,  to  a  considerable  extent,  the 
management  of  her  bndness  affiilrs.  On  De- 
cember 15,  188S,  he  opened  an  account  In  the 
FroTldoit  Institution  toe  Sayings  of  Jersey 
City,  entitled  "Provident  Institution  for  Sav- 
ings In  Acootmt  with  John  A.  Yonng,  Trustee 
for  Catherine  Craig."  Between  this  day  and 
April  29,  1892,  he  made  20  deposits,  aggre- 
gating, without  Interest,  $8,222.76.  During 
this  same  period,  he  drew  ont,  on  various  oc- 
casions, nearly  all  the  money  thus  d^slted, 
with  the  Interest  The  Ull  charges  a  mteap- 
propriation  of  these  mmi^  by  Young  to  his 
own  use,  snd  prays  an  accomit  and  a  decree 
for  payment  It  Is  admitted  that  with  Oie 
exception  of  two  items,— one  f  78.73,  to  take 
up  a  protested  dieck,  and  one  of  |100,  given  to 
MOTgan  Torton,— the  money  was  used  by 
Young  for  bis  own  purposes.  The  defendant's 
Inslstment  Is  that  Yonng  had  a  right  to  so  use 
them,  because  th^  were  given  to  him  by  Mrs, 


Craig.  The  proof  of  the  alleged  gift  rests  on 
Young's  declaratlonB  alone.  Mrs.  Craig  had 
made  two  wills,  one  In  1885  and  the  other  In 
1800.  The  first  of  these  wills  gave  her  entire 
estate,  and  Qie  second  her  entire  estate  ex- 
cept her  wardrobe,  to  Yom^.  Three  or  four 
days  before  her  death,  she  made  a  third  will 
in  favor  of  another  n^hew,  Moi^^  Turton, 
and  his  wife,  with  whom  she  was  th«i  living. 
The  validity  of  the  third  will  was  contested 
by  Young  In  the  orphans'  court  of  Union  coun- 
ty. He  was  called  as  &  witness,  and  cross- 
examined  In  reference  to  the  account  In  the 
savings  bank.  He  explicitly  admitted  that  he 
had,  with  the  exceptions  I  have  mentioned,  ap- 
propriated the  money  to  bis  own  use.  He 
Justified  the  appn^rlation  by  declaring  that 
the  money  had  been  given  to  him.  The  con- 
tention of  defendant's  counsel  was  that  as 
complainant  relied  upon  Young's  evidence  for 
proof  of  misappropriation,  he  was  bound  to  ac- 
c^t  all  of  It  as  true,  and  tbat  on  the  whole 
evldHice,  it  appeared  that  Yonng  had  taken 
the  money  only  because  it  was  given  to  him. 

While  I  think  that  the  defendant  was  en- 
titled to  have  the  whole  of  Young's  eridoice 
read,  I  do  not  think  tbat  tbe  court  is  bound  to 
give  equal  credit  to  evexy  part  of  it  Thore 
cannot  be  the  SUgbtest  doubt  that  Young  used 
Ihe  money  for  his  ovnt  purposes.  He  tells  ns 
how  he  used  It  But  there  is  on  Yoon^^s  own 
statement,  and  on  the  undisputed  and  midoubt- 
ed  facts,  a  very  serious  qnestlon  as  to  wheth- 
er Mrs.  Craig  made  him  a  gift  of  It  It  will 
be  borne  In  mind  that  the  bank  account  stood 
In  the  name  of  Young,  as  trustee  for  Catherine 
Craig.  Now,  Yodng's  statement  was,  not  that 
Mrs.  Craig  had  authorized  him,  after  he  bad 
deposited  the  money,  to  draw  It,  and  spend  It 
upon  himself  or  upon  his  property,  but.  Oiat 
she  had  given  It  to  him  before  he  deposited  it 
He  testified  as  foUows:  "Q.  Although  you 
entered  your  account  In  that  bank  tn  her  name, 
you  stlU  say  that  the  money  was  glvm  to  you 
out  and  out  and  that  you  did  not  hold  it  as 
trustee,  do  yon?  A.  Yes;  I  considered  tliat 
money  was  a  gift  to  me.  Q.  Did  you  deposit 
anytlUBg  in  this  account  except  the  presents 
of  money  from  His.  Craig?  A.  Money  and 
checks;  that  Is  all.  Q.  Well,  tb^  were  all 
presents  from  her?  A.  Yea,  sir.**  It  Is  c^ 
talnly  strange  that  If  Young  regarded  this 
aumey  as  his  own,  he  should  have  opened  the 
account  as  a  trustee  account,  and  continued 
It  so  for  nine  years.  It  Is  strange,  too,  that 
he  should  have  opened  It  in  this  wsy,  when  he 
had  in  the  same  bank,  as  he  admits,  another 
account  (tf  his  own.  It  is  still  stranger  that 
he  should,  as  he  says  he  did,  have  <^>ened  It  In 
this  -  form  after  ctmsultatlon  with  counsel. 
Tlie  fourth  entry  In  the  bank  pass  book  Is  an 
Item  ot  $200,  under  date  of  April  8, 1884.  On 
April  6, 1881,  there  ai^ears  In  a  litUe  diary  be- 
longing to  Mrs.  Craig  the  following  recdpt 
which  Yonng  admits  he  gave  her:  "Apr.  6. 
1884.  Bee'd  of  Mrs.  Adam  Craig,  to  depwit 
In  savings  bank,  $200.  John  A.  Young."  The 
$200  credited  in  the  pass  book  Young  admits  to 
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te  the  ttme  as  that  which  he  receipted  tor.  The 
language  of  this  receipt  Is  not  the  language  of 
gift.  Again,  when  first  ezAmlned  about  the 
form  of  the  account,  Young  explained  It  by  say- 
ing that  he  was  Mrs.  Craig's  banker.  On  re-ex.- 
amliiatiOD,  on  a  subsequent  day,  be  was  asked: 
**Q.  What  did  you  mean  when  you  said  you 
were  her  banker?  A,  Well,  I  meant  that  she 
gave  me  money,  and  I  had  a  8^>arate  account 
of  It  In  the  bank,  knowing  bow  much  she  want- 
ed to  give  me.  •  •  •  Q.  Why  did  you 
want  to  know  how  much  she  gare  you?  A. 
Merely  as  a  record;  that  Is  aU.  Q.  What  did 
you  want  of  a  record?  A.  WeU,  I  can't  tell 
exactly  why  X  wanted  a  record, — curiosity." 
There  la  another  still  more  significant  fact 
On  April  9,  1887,  he  drew  ont  of  this  account 
$1,000.  On  the  same  day  he  executed  to  his 
aunt  a  mwtgage  for  that  amount  The 
nHH'tgage  was  recorded,  and  snbseqaently,  on 
a  certificate  of  his  aunt  authcsdzhig  Its  can- 
cellation, canceled.  This  action  oa  his  pert 
seems  to  me  to  be  utterly  irreconcilable  with 
young's  statement  that  the  money  in  the 
bank  was  his  own,  or  that  he  then  so  regard- 
ed It  I  have  no  doubt,  on  the  whole  evi- 
dence, that  the  account  Itself  correctly  states 
his  position.  As  to  this  fond,  he  was  tnu- 
tee  for  Catherine  Craig,  and  not  abeolato  own- 
er. In  foro  consdentiflB,  he,  no  doubt,  sought 
to  Justify  his  cmiduot  In  taking  It  on  tbe 
ground  that  bis  aunts  Income  was  unide 
for  her  suppwt  and  that  he  was  her  sole 
legatee. 

On.  the  part  of  the  dtfmdant,  Bbggie  Gbeer- 
er  was  called  as  a  Witness  to  prove  the  gift 
Bat  her  testimony,  taken  altogether,  strongly 
jndicates  that  Mrs.  Craig's  Intenthm  was,  not 
to  make  a  gift  of  this  money  inter  tItob,  but 
to  give  It  to  Tonng  by  her  wilL  According  to 
tids  witness,  Urn.  OaSg,  within  a  year  before 
she  died.  ^ipeatB  to  have  tixmght  that  the 
money,  exc^t  that  which  had  been  secured 
by  mortgi^  was  in  the  bank.  Neu-Iy  all  <a 
It  bad,  la  fact,  been  drawn  mst 

The  remaining  question  relates  to  the  91,000 
secured  1^  mwtgage.  This  mon^.  as  I  have 
said,  was  drawn  out  on  April  9,  1887.  The 
mortgage  given  to  secure  it  was  dated  on 
that  day,  and  was  adcnowledged  on  the  14tb, 
and  recorded  on  the  Ifitb,  of  die  same  month. 
On  It  Is  Indorsed  the  fiAowIng;  *'I>nnnellen, 
Seiit.  29,  1888.  BecdTed  of  John  A.  Yoong 
principal  and  Interest  to  date.  Gathoine 
Oraig.  Bister  will  [dease  cancel  this  of  rec- 
ord. Catiline  Craig."  It  Is  not  denied  that 
the  rignatnres  to  this  receipt  and  request  are 
Mrs.  Craig's.  Prima  fade,  they  Indicate  pi^- 
moit  of  the  amonnt  secured.  But  It  was  ad- 
mitted by  Toimg  In  his  evidence  before  the 
{»l)han8'  court  that  he  never  paid  anything  on 
this  mortgage;  his  statonent  b^ng  that  his 
aonfs  intention  In  signing  the  Indorsemraits 
was  to  cancel  the  debt.  The  erldoice  shows, 
I  think,  that  Mrs.  Young  intended  to  make  a 
present  of  this  mortgage  to  her  nephew.  She 
told  Maggie  cnieerer  that  she  had  glvra  him 
$1,000  on  a  mortgage,  and  that  she  bad  can- 


celed It  She  told  James  Craig  the  same  thing. 
She  appears  to  have  had  the  strongest  affec- 
tion for  him,  and  she  does  not  appear  to  have 
needed  the  money  herself.  ■  She  had,  more- 
over, given  all  her  money  to  him  by  her  wllL 
John,  on  the  other  band,  may  have  been  at 
that  time  partially  disabled  by  the  loss  of  a 
finger,  and,  not  working  steadily  at  his  trade ' 
of  machinist,  may  have  found  It  hard  to  pay 
back  what  he  had  borrowed.  Nothing  was 
more  likely,  then,  than  that  Mrs.  Oraig  should 
have  been  willing,  and  perhaps,  as  Young 
says,  anxious,  to  cancel  the  debt.  That  she 
Intended  to  do  It  is  beyond  all  question.  Her 
Indorsements  are  proof  of  that.  The  matter 
then  comes  down  to  this,  did  she  do  It  ef- 
fectually? I  think  she  did.  On  this  branch  of 
the  case  John's  testimony  Is  supported  by  the 
written  documents  and  by  the  evidence  of  wit- 
nesses. He  said:  "That  ¥1,000  I  took  out  1 
gave  my  aunt  a  mortgage  for  that,  •  •  • 
which  was  canceled  by  my  aunt  a  year  after- 
wards." He  Is  then.  In  the  will  case,  called 
uiKtn  to  procure  the  mortgage,  and  does  so. 
He  did  not  say.  In  so  many  words,  that  after 
signing  the  direction  to  cancel,  she  reddlvered 
it  to  him,  but  he  said  that  he  was  present 
when  she  signed  the  direction  to  cancel,  and  it 
la  a  matter  of  talr  inference  that  he  received 
It  from  her  at  that  time.  He  procured  It  to  be 
cancded  oS  record  three  years  before  her  death. 
In  Smith  V.  Bnmet,  85  N.  J.  Eq.  323.  2tir.  Jus- 
tice Reed,  after  stating  that  dedaraUons  of  the 
deceased  with  respect  to  the  alleged  i^f  t  would, 
standing  alone,  be  of  little  or  no  force,  says 
tiiat,  where'  there  Is  other  evidence  ot  a  trans- 
ference of  the  cihattel  from  the  possession  of 
the  allied  donw  to  the  donee^  the  evidence 
of  the  d«K»'*8.^daratlons  becomes  relevant  and 
In^KHTtant  In  fixing  the  meaning  of  tiie  act 
transferring  tiie  possession.  The  declarations 
ot  Mrs.  Oraig,  to  whkdi  I  bare  above  referred 
as  having  been  made  to  James  Oraig  and 
Maggie  Oheenff,  tend  to  prove  that  her  object 
In  tlitu  canceling  the  mortgage  was  to  make 
John  Young  a  presait  of  It,  and  ot  the  mtmey 
which  it  secured.  The  cancdlation  Itself, 
coiqded  with  her  adcnowledgment  of  the  re- 
ceipt of  the  money.  Is  evidence  In  the  same 
direction,  fdmlshed  by  Mrs.  Oraig  herself. 
Thare  was  no  separate  bcmd  given,  but  the 
mortgage  Itself  contained  an  express  covenant 
to  pay  the  money  In  five  years;  so  that  the 
debt  thna  created  was  made  a  specialty  debt, 
and  the  mortgage  thus  given  constituted  the 
only  Instrument  on  which  a  recovery  could  be 
had.  Thla  Instrum»it  was  ^ven  up.  in  the 
language  of  Knight  Bruce,  V.  G..  In  Moore 
T.  Darton,  4  De  Gez  ft  B.  K17.  the  delivery  of 
this  Instramoit  was  not  the  delivery  of  the 
mere  evidence  of  tiie  debt  bat  it  was  "the  de- 
livery of  that  without  which  the  debt  would 
not  have  been  A  specialty."  I  think,  there- 
fore, that  when  Mrs.  Craig  directed  the  cancel- 
lation <a  this  mortgage  deed,  and  handed  it 
to  Mr.  Young,  vrlth  Intent  to  make  him  a  gift 
of  It  and  of  the  money  which  It  secured,  she 
effectually  cancded  tin  ddit. 
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Tbe  complainant  stands  In  this  position:  If 
Young's  evidence  on  this  subject  In  the  will 
case  Is  altogether  exelnded,  then  the  receipt 
on  the  mortgage  la  prima  facie  evidence  of 
payment,  aad  there  Is  no  evidence  to  the  con- 
trary, if  the  evidence  Is  received,  then  it  ap- 
pears that  tbe  receipt  was  signed  in  further- 
ance of  Mrs.  Craig's  Intent  to  make  him  a 
gift  of  the  security.  In  either  alternative,  the 
defendant,  as  Young's  executor,  Is  discharge 
from  llabUl^  to  account  for  the  money. 


0LA7T0N  T.  DAVBTT  et  aL 
(Court  of  OhanceiT  of  New  Jeney.    Sept  18, 
18970 

Fartnekshif—  Assionmbnts —  Equitablb  Mobt- 
OAQB— Contribution— VoLDNTAKY  Pathbst — 

LlABILITT  TOK  TOKTS — UOKAL  FRAUD. 

1.  D.  and  R.  formed  a  partnership;  D.  borrow- 
ing of  0.  the  money  cootribnted  as  his  share  of 
tbe  capital,  which  be  secured  by  an  sBsignment 
of  Us  Interest  in  the  assets  of  the  firm.  Br 
a  contemporaneons  agreement,  D.  was  to  col- 
lect and  tako  all  divideuds,  income,  interest, 
and  pro6ts  earned  by  the  share  so  assigned,  and 
appropriate  them  to  bis  own  use,  except  snffi- 
cient  to  pay  C.  interest  on  the  snm  borrowed. 
Tlie  parties,  including  R.,  regarded  tbe  arrange- 
ment as  in  the  nature  of  a  mortgage  security. 
On  dissolution  of  the  firm,  R.  was  aatborized 
by  D.  to  collect  the  assets  and  pay  tbe  debts. 
To  a  bill  by  C.  against  D.  and  R.  for  an  account, 
R.  answered,  showing  tbe  amount  realised,  and 
the  diibnrsement  thereof,— a  certsJn  snm  for 
debts,  another  to  D.,  another  to  O.  on  account 
of  D.'fl  share,  and  the  balance  to  himself.  In 
a  cross  bill,  R.  asked  contribution  from  O.  on  ac- 
count of  Judgments  recovered  agaiiut  the  firm 
since  such  distribntlon,  m  the  ground  that,  as 
the  assets  were  insnffldent  to  satisfy  such  judg- 
ments and  yield  him  an  amount  of  money  equal 
to  that  which  he  had  paid  on  D.'s  account,  C. 
was  liable  to  repa^  him  such  anm  as  would,  with 
the  amount  remaining  in  hla  hands,  make  bis 
share  of  the  assets  equal  to  D.'s,  and  that  €L 
became  subject  to  a  partner's  liability  by  reason 
of  D.'s  assignment  to  him.  Beld,  that  R.  was 
not  entitled  to  contribution,  as  C,  instead  of  be- 
ing a  partner,  merely  held  a  lien  on  D.'s  share 
of  tbe  assets,  of  which  R.  had  made  disposition 
as  D.'s  agent,  voluntarily  paying  to  C  on  D.'s 
account,  more  than  he  was  under  obligation  to 
pay. 

2.  Where  one  of  sncb  Judgm«its  was  recovered 
in  an  action  of  deceit  grounded  on  false  and 
fraodolent  r^resentationB,  contribution  would 
not  be  enforced,  even  if  B.  were  othenrise  enti- 
tled to  It,  becanse  of  the  moral  fraud  on  which 
sadli  ac^vn  is  founded. 

Bin  )sy  Charles  W.  Clayton  against  Julius 
T.  Davett  and  another  for  an  Injunction 
and  an  account  Answer  in  tbe  nature  of  a 
cross  bill,  setting  vip  a  counterclaim  on  be- 
half of  defendant  Alexander  EL  Ross.  Re- 
lief under  the  cross  bill  denied. 

Frank  B.  Bradner,  for  complainant  Rob- 
ert H.  McCarter,  fw  deTendanta. 

STEVENS,  V.  0.  Tbe  complainant  filed 
his  bill  against  the  defendants  for  an  injunc- 
tion and  account.  The  evidence  shows  that 
on  April  20,  1892,  the  defendants,  Julius 
Davett  and  Alex.  H.  Roes,  formed  a  co-part- 
nership to  carry  on  the  buslnesa  of  brokers. 


which  was  to  commence  on  the  Ist  day  of 
May,  1882,  and  to  continue  for  five  years,  un- 
less sooner  dissolved  in  the  manner  pointed 
out  in  tbe  partnership  articles.  The  partner- 
ship lasted  for  a  year  only.  By  the  terms 
of  the  partnership  articles,  each  of  the  part- 
ners was  to  contribute  tbe  sum  of  910,000  in 
cash.  Ross  paid  In  his  share  of  tbe  capital 
at  once.  Davett,  not  having  any  money  of 
his  own  to  pay  in,  applied  to  tbe  complain- 
ant to  lend  him  $10,000,  which  be  did.  On 
December  22,  1892,  Davett  signed  a  written 
acknowledgment  that  he  had  received  the 
money.  In  this  paper  he  agreed  to  put  It  In 
tbe  business,  and  not  to  draw  It  out  except 
tor  the  purpose  of  repaying  it  to  complainant 
A  few  days  after,  Davett  executed  to  com- 
plainant a  deed  of  assignment  of  his  undivid- 
ed one-half  Interest  in  the  assets  of  the  firm. 
This  asslgnnient,  In  terms,  purported  to  be 
an  unconditional  assignment  The  oonsid- 
eratlon  therefor  was  stated  to  be  $10,000. 
But  very  shortly  afterwards,  ff  not  contem- 
poraneously, he  and  complainant  executed 
another  sealed  Instrument  in  which,  after 
reciting  the  assignment  It  was  agreed  .that 
In  consideration  of  one  dollar,  so  long  as 
complainant  retained  his  interest  or  share  in 
said  business,  Davett  should  collect  and  take 
all  dividends,  income,  interest  &nd  profits 
earned  by  said  share  formerly  held  by  blm 
(Davett),  but  now  owned  and  held  by  Clay- 
ton, and  should  apply  and  appropriate  the 
same  to  his  own  nse.  except  sufficient  to  pay 
said  Clayton  Interest  on  $10,000.  Davett 
was  also  empowered  to  collect  and  take 
whatever  accumulated  Income  and  profits 
might  be  coming  to  the  share  at  that  date. 
The  three  papers  Just  referred  to  were  near- 
ly contemporaneous  In  date,  and  were  evi- 
dently parts  of  one  arrangement  Taken  to- 
gether, they  show  that  tbe  real  transaction 
was  a  loan  of  money  Clayton  to  Davett 
secured  by  an  assignment  of  Davett's  inter- 
est In  tbe  assets  of  the  partnership.  The  ar- 
rangement was  therefore  In  the  nature  of  a 
mortgage  security,  and  was  so  regarded,  not 
only  by  complainant  and  Davett.  but— and 
this  is  a  matter  of  considerable  importance— 
by  Ross  as  well.  He  was  asked  on  the  wit- 
ness stand,  "Did  you  keep  any  account  for 
[wltb?]  Clayton  at  alii'*  And  his  answer 
was,  "Only  to  put  In  the  entries  when  money 
was  paid  on  Davett's  share  of  the  assets,  on 
which  Mr.  Clayton  held  a  mortgage."  At  tbe 
time  of  the  dissolution  of  the  partnership, 
on  May  1,  1883,  Ross  was  authorized  by 
Davett  who  was  then  Insolvent  to  get  In 
the  assets  and  pay  tbe  debts.  According  to 
an  account  appended  to  Ross'  answer,  he 
realized  $20,976.  He  paid  out  for  debts 
$7,259.37.  Of  the  balance,  he  paid  to  Davett 
$756.87;  he  paid  to  Clayton,,  on  account  of 
Davett's  share,  $7,553.81;  and  he  retained 
the  balance  ($5,4(^.96)  for  himself.  In  addi- 
tion to  the  sum  which  the  complainant  Clay- 
ton, received  from  Ross,  it  appears  that  he 
also  received  $1,675  from  Davett   He  haa 
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tbas  been  paid  at  leut  fO,22&Si  out  of  a 
total  of  flO,000  owing  to  him. 

The  question  to  be  de<dded  arises  ont  of  a 
counterclaim  made  bf  Boss  against  Clayton 
andei  the  following  circumstances:  Boss 
paid  the  abore  money  to  Clayton  before  one 
Ward  had  recovered  a  Judgment  of  ^3360 
against  the  firm  of  Davett  &  Boas,  and  be- 
fore one  lUingworth  had  recovered  a  Judg- 
ment of  fl,941.1S  against  Boss  personally. 
Robs  now  claims  that,  the  assets  of  the  flrin 
harlDg  been  iasnfi9clent  to  satisfy  these  Judg- 
ments  and  yield  him  an  amount  of  money 
equal  to  that  which  he  paid  on  Darett's  ac- 
ooaut,  Clayton  le  liable  to  repay  to  him  such 
sun  as  would,  added  to  the  amount  of  assets 
remaining  In  his  bands,  make  his  share  of  the 
assets  equal  to  Darett's.  The  first  of  the 
Judgments  was  recoTered  against  the  two 
partnen.  Davett  and  Bom,  In  an  action  of  tort 
cor  trover  and  conTerslon  of  certain  shares  of 
stock.  Tbe  second  was  recovered  against 
Boss  alone  In  an  action  of  deceit  grounded  on 
certain  false  and  fraudulent  representatkma 
'made  with  respect  to  the  solvency  of  one  Gra^ 
ham,  whose  notes  the  plaintiff,  Illingworth, 
was  thereby  Induced  to  take.  His  dUdm  tor 
oontributlon  In  respect  of  the  UUi^worth 
Judgment  Is  entirdy  untenable,  whatever  view 
may  be  taken  of  the  rdatkms  beLweeu  day* 
ton  and  Boss.  The  Judgment  being  rmdered 
in  an  actton  of  deceit,  it  was  ttaeretiy  oondo* 
aively  established  that  Boss  had  been  guiUy 
of  moral  fraud  In  TwHtig  the  misrepresenta- 
tion which  waa  the  fonndatloD  of  that  actkm. 
In  Cowley  v.  Smyth,  4e  N.  J.  Law,  888,  Mr. 
Jnstkie  D^e  eqiressly  asTs:  "In  such  an  ae* 
tion  [deceit]  a  false  representatloD  wtttunt  • 
fraudulent  design  Is  InsnfUcient  There  moat 
be  moral  fraud  in  the  misrepresentation,  to 
Kupgport  the  actUm."  Oonnsel  toe  Boss  dtes 
many  cases  In  equity  (whan  the  role  Is  dUEsp- 
ent),  and  in  other  Jurisdictions,  to  sbow  that  a 
Judgment  in  an  action  of  deceit  does  not  nee- 
essarUy  estabUah  moral  gunt;  but,  m  view  of 
the  decision  Just  quoted,  tlMgr  sre  without 
weight  hers.  It  was  admitted  that  tba  rale  of 
law  Is  that,  where  there  la  moral  guilt,  oontari- 
botkm  Is  not  enforced,  as  between  wiongd»- 
ersL  But  this  la  a  case  In  whkb  the  sole 
wrongdoer  seeks  to  have  contribution  against 
a  person  perfectly  Innocent.  The  ease  Is 
much  stronger  than  that  of  Thomas  r.  Atbov 
ton,  10  Ch.  DIv.  186,  dted  on  the  atgomait,  In 
which  contribution  was  refused. 

If  the  claim  to  contrlbntI(m  In  rsqieet  oC  tin 
IlUngw<Mrth  Judgment  be  throirn  on^  there  r» 
mains  the  Ward  Judgment.  In  rappeet  of 
whlch«  if  his  account  be  correct  Boss  would  be 
entitled  to  recover  a  part  of  tbe  mon^  IMddt 
as  against  his  co-paitner,  Davett  Ihla  be 
does  not  ask.  He  seeks  to  recovw  It  against 
the  creditor  of  that  co-partner,  ou  the  ground 
that  that  creditor,  by  reastm  of  the  asslgn- 
ment  which  he  took,  stands  in  bis  debtor's 
shoes.  In  his  answer  In  the  nature  of  a  cross 
bin  he  oUeges  an  exiHKSs  agreonait  on  Clay- 
ton's jiart  to  refund  in  case  ot  deadencyi  but 


thla  he  falla  to  prove;  abd  so  he  based  his 
right  of  recovery  upon  Clayton's  legal  or  equi- 
table obligation  to  contribute  by  reason  of  the 
assignment.  His  position  Is  that  the  asalgn- 
ment  made  Clayton  his  partner,  or  quasi  part- 
ner, and  that  as  such  he  became  subject  to  a 
partner's  liability.  If  the  legal  effect  of  the 
assignment  were  as  contended  for.  this  posi- 
tion would  be  sound.  But  I  do  not  think  that, 
dtber  In  fact  or  In  law,  Clayton  ever  became 
Boss'  partner.  Certainly  be  did  not  carry  on 
the  business  as  partner,  and,  as  I  have  already 
said,  the  legal  effect  of  tbe  assignment^  read 
In  connection  with  the  two  other  papers  al- 
ready referred  to,  was  merely  to  put  Clayton 
in  the  position  of  an  equitable  mortgagee. 
After  their  execution  the  firm  of  Davett  & 
Boas  waa  to  c<mtlnue  In  the  business  in  that 
name,  as  before,  and  did  so  continue,  and 
Davett  wai  to  take  the  profits  and  apply  them 
to  his  own  use.  He  was  only  to  reserve  there- 
out sufficient  to  pay  Clayton  interest  on  flO,- 
000.  But,  if  Chiyton  waa  to  be  paid  Interest, 
it  could  only  be  because  the  relationship  of 
debtor  and  creditor  still  continued  In  respect 
to  that  sum.  An  absolute,  nnecaidltlonal  sale 
of  the  Interest  could  not  have  been  contem- 
plated, and,  as  I  have  said  bef<«e,  Boss  him- 
self so  construed  the  writings.  He  si^  he 
"only  put  In  the  entries  in  the  account  he  kept 
when  money  waa  paid  on  Davett's  share  at  the 
assets  on  which  Mr.  Clayton  held  a  mortgage." 
Now  If  Clayton  was  merely  Davett* s  creditor, 
secured  In  the  manner  I  have  mentioned,  on 
what  principle  can  he  be  bound  to  make  con- 
tribution to  Boss?  Davett,  the  partntt,  Is 
bound  to  make  such  contribution,  but  why  Is 
GlaytMi?  The  situation  Is  this:  Clayton,  to 
the  knowledge  of  Boas,  has  a  lien,  not  upon  the 
assets  of  the  partnwihlp,  but  upon  Davett's 
sbare  of  those  assets  after  tbe  partnenhip 
debts  are  paid.  Boss  la  Intrusted  with  the 
winding  up  of  the  partnership  aflUra.  In  the 
ultimate  disposition  of  Davetf  s  share,  he  sets 
as  Davett's  agent  He  knowa  the  facts  con- 
cerning the  partnoshlp  transactions.  Among 
other  things,  be  knows  that  Ward  has  a  claim 
against  the  firm.  He  must  be  presumed  to 
know  tbe  facts  oonoetnlng  that  claim.  It  It  is 
good.  Its  payment  win  diminish  the  amount  to 
be  ifltbnate^  distributed  anung  tbe  partners. 
Now,  with  knowledge  of  the  exlstoice  of  this 
dafan.  Boas,  aasumlng  It  to  be  bad.  pays  to 
Clayton  a  larger  sum  on  Davetfs  account  than 
be  otherwise  would  have  paid.  He  does  not 
think  it  necessary  io  retain  In  bis  own  bsnds 
money  snffldent  to  satisfy  it,  if  It  shall  be  ad- 
judged good.  He  voluntarily  paya  to  Clayttm 
more,  as  the  result  shows,  than  he  waa  under 
any  obllgatkm  to  pay.  It  Is  a  wdl-settled  rule 
that  mmey  voluntarily  paid  under  a  mistake  of 
law  cannot  be  recovered  back.  This  Is  so  held 
In  cases  where  tbe  mistake  has  reforence  to  the 
ammmt  wlddi  tbe  creditor  may  properly  de* 
mand  from  the  ddMor.  Skyring  Oreen 
wood.  4  Bam.  &  C.  S82;  Btamston  t.  Boblns. 
4  Btaig.  U;  Hlggs  v.  Scott,  7  O.  B.  8S.  It 
must  be  so  held  with  still  greater  rcaaon  where 
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the  mistake  of  law  has  refereuce,  not  to  the 
debt  itself,  or  to  the  amount  demandable 
thereon,  but  to  a  coUateral  question  arlslug  be- 
tween the  debtor,  or  the  debtor's  agent,  and 
some  third  person,  of  which  the  creditor  may 
know  nothing.  I  think  I  am  safe  in  assert- 
ing that  no  case  bas  gone  the  length  of  decid- 
ing that  if  an  agent,  through  a  mistake  of  law, 
iiuppoBlng  that  be  has  In  his  bands  more  money 
ot  bis  principal  than  be  really  bas,  pays  his 
principal's  debt,  he  can  recover  back  from  the 
creditor  as  much  of  the  money  paid  as  turns 
out  ultimately  to  be  bis  own.  Indeed,  I  do  not 
understand  counsel  to  have  seriou^  contended 
tor  such  a  proposition.  He  rather  rested  his 
claim  for  contribution  on  the  ground  that 
Clayton,  by  reason  of  the  assignment  made  to 
him  by  Davett,  stood  in  Davett's  shoes,  and 
was  affected  by  Davett's  liability  to  reimburse 
him  for  partnership  debts  paid  after  distribu- 
tion of  the  partnership  assets  among  the  part- 
ners. But  tbis-  contention  falls,  of  course,  as 
sow  as  It  appears  that  the  effect  of  the  pa- 
pers signed  was  merely  to  give  to  Clayton  a 
lien  upon  Davett's  share  of  the  assets,  and  not 
to  make  bim  a  partner  with  Boss.  1  think 
Robs  1b  not  entitled  to  contribution  from  Clay- 
ton in  respect  of  the  money  paid  either  on  the 
Ward  OS  on  the  Ullngworth  JudgmentB. 

(•  OOBB.  806) 

WINSTED  HOSIBKT  00.  T.  NBW  BRITAIN 

KNITTING  CO. 
(Snpreme  Conrt  of  Errors  of  OonaectkaL  July 
IS,  lfi»70 

CoHPORATtONS— OmcBRS  —  Ihfliid  Aotbobitt~ 

APPBAI^RBVIBW— COXCLUBIOXS  OF  Law. 

1.  The  secretarr-treasurer  of  a  knitting  com- 
pany andertook  to  sell  certain  machines  belong- 
ug  to  the  (.-ompany  as  part  of  its  plant.  The  sale 
was  not  authorized  1^  any  vote  of  tbe  0(Hpo- 
ration  or  board  of  Erectors,  nor  by  the  by-laws 
defining  the  duties  and  [wweni  of  the  secretary 
and  treasurer,  nor  by  any  vote  at  the  time  of 
appointment  of  the  incumbent  as  secretary-treas- 
urer, nor  subsequently.  The  secretary-treasurer, 
with  another  person,  was  accustomed  to  buy  raw 
material  and  supplies,  and  had  ttought  some 
machines  for  nse  of  the  company,  but  ndther  he 
nor  the  company  had  ever  before  sold  or  at- 
tempted to  sell  any  machines  of  the  character  of 
those  in  «Hitroversy.  Bdd,  that  the  company  had 
not  impliedly  aatluirised  the  sale. 

2.  Nor  was  the  company  estf^ped  to  deny  ao- 
thority  In  sneb  officer  to  make  the  sale,  since  it 
had  never  Dermltted  him  to  perform,  in  its  behalf, 
acts  of  a  character  similar  to  that  of  the  sale. 

8.  The  statute  authorizing  a  trial  to  the  judge, 
as  phrased  in  the  Revision  of  1821  and  suoceed- 
iog  revMocs,  has,  in  bo  far  as  it  required  the 
judge  to  settle  tbe  facts  in  the  same  manner  as  if 
the  case  were  tried  *o  a  jury,  been  modified  by 
Prac.  Act  1679,  Sf  22-S4,  30,  33;  Gen.  St. 
f  1111;  Pub.  Acts  1893,  p.  318;  and  Pnb.  Acts 
HI.  498,  494.  Accordingly,  where  the  trial 
court,  from  Its  own  findings  of  fact,  concludes 
that  a  sale  of  property  of  a  corporation  by  one  of 
Its  officers  was  impliedly  autnorized,  tiie  con- 
closion  is  one  of  law  (and  hence  reviewable  on  ap- 
peal), notwithstanding  that,  if  the  focts  had 
been  found  by  a  jury,  the  latter  would  also  have 
determined  the  conclusion  as  to  authority. 

Api>eal  from  court  of  common  Qleaa,  Liteb- 
fidd  county;  Arthur  D.  Warner,  Judge. 
B^tlevln  bgr  tbe  WlnBted  Hosiery  Company 


against  the  New  Britain  Knitting  Company. 
From  Judgment  for  plaintUC  on  facts  found  tqr 
tbe  cotu-t  without  a  Jmy*  the  defendant  ap- 
peals. Reversed. 

Frank  L.  Hnngerford,  for  appellant  Sam- 
uel A.  Homan  and  Wilbur  G.  Manchester,  for 
appdlee. 

£IAMKRSLEY.  J.  Tbe  plainUCTs  ownership 
of  the  goods  replevied  depends  on  the  validity 
of  tbe  contract  In  writing  claimed  to  have  been 
made  between  the  parties  and  contained  In 
the  letter  dated  September  27,  1S02,  offering 
to  purchase  the  goods,  and  tbe  acceptance  of 
the  (rffer,  signed  "New  Britain  Knitting  Co. 
E.  31.  Scbultz,  Tr."  The  goods  which  were 
the  subject  of  the  contract  were  not  articles 
sold  by  tbe  defendant  in  the  wdinary  course 
of  its  business,  but  were  machinery  constitut- 
ing a  part  of  its  manufacturli^  plant  Mr. 
Scbultz  was  a  servant  of  tbe  defendant,  ap- 
pointed by  its  directors.  "Tbe  extent  of  bis 
power  to  bind'  the  corporation  depends  In  part 
upon  its  by-laws,  if  any  such  there  be  touch- 
ing his  office;  in  part  upon  the  language  of 
the  vote  of  the  directors  appointing  blm,  if 
any  such  appears  of  record;  In  part  upon  their 
knowledge  and  approval,  <ar  the  acquiescence 
of  tbe  corporatitm  In  acts  performed  him; 
and  In  part  upon  nsi^es  which  may  be  shown 
to  exist,  controlling  the  matt»."  Swazey  v. 
Manofacturing  Co.,  42  Conn.  Ki6,  559.  The 
trial  court  bas  foutui,  and  made  a  part  of  tbe 
record,  all  tbe  facta  from  which  authority  to 
make  the  sale  In  question  can  be  inferred. 
These  facts  are:  The  sale  was  not  antbM<- 
laed  by  any  vote  of  tbe  corporation  or  of  the 
board  of  dlrectws.  It  was  not  authorised  by 
tbe  by-laws  which  define  tbe  duties  and  pow- 
ers of  tbe  treasurer  and  secretary,  and  waa 
not  authorized  by  any  vote  passed  at  tbe  time 
of  Mr.  Scbultz's  appointment  to  these  offices 
or  subsequently.  Mr.  Scbulte,  jointly  with  a 
Mr.  Bird,  superintended  the  manufacturing  car- 
ried on  by  tbe  defendant  company,  and  was 
accust(Hned  to  buy  raw  materials  and  supplies 
for  manufacturing  purposes,  and  had  purchas- 
ed sewing  machines,  and  also  attachments  for 
othor  machinwy.  It  Is  certain  that  as  di- 
rector merely  Mr.  Scbultz  did  not  have  the 
authority,  claimed.  It  is  also  clear  that  tbe 
corporation  had  not  given  such  autborily  un- 
less it  Is  implied  by  law  from  acquiescence  by 
tbe  corpmntlon  In  the  acts  detailed  as  done  on 
Its  behalf.  Tbe  acts  may  be  appropriate  to 
the  emidoyment  of  Schulta  In  tbe  ordinary 
course  of  business,  but  they  are  not  Buch  as  In- 
volve or  Imply  any  authority  to  sell  machin- 
ery constituting  a  part  of  tbe  defendant's 
plant  Acqui^cence  in  these  acts  Is  not  ac- 
quiescence in  tbe  sale  of  such  machineiy,  and 
It  IB  expressly  found  "that  Mr.  Scbultz  bad 
never  sold  any  machinery  of  the  kind  mention- 
ed In  tbe  above  proposition  before,  and  it  did 
not  appear  that  the  defendant  or  anybody  act- 
ing in  Its  behalf,  bad  ever  sc^d  any  such  ma- 
chinery, and  the  present  transaction  was  the 
flret  Bale  at  the  kind  that  any  officer  of  tho- 
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company  had  erer  attempted  to  enter  iuto." 
A  cotpcratlon  may  be  eatopped  from  denying 
tbe  avtliority  of  an  acent  In  respect  to  acta  In 
and  snout  Its  affairs  which  It  has  knowingly 
ptfinltted  him  to  do  In  Its  bebaU  (National  S. 
&  U  Bank's  Appeal.  65  Conn.  400,  4M,  12 
AtL  646;  Mining  Ca  t.  Anglo-OallfOTnlan 
Bank,  IM  V.  S.  192,  194;  Merchants  Bank 
State  Bank,  10  Waa  604),  hat  snch  estoppel 
cannot  atend  to  acts  that  are  dearly  not  of 
the  character  of  those  so  permitted.  We  think 
that  the  facts  found  fay  the  trial  conrt  show 
that  Hr.  Sehnlta  was  not  anthorfzed  to  make 
the  ocnttract  on  behalf  tlie  defaidant,  and 
abow  nothing  ca  which  a  dalm  ot  ratlflcatlon 
can  be  based.  The  plaintiff  therefore  nerer 
had  any  pcoperty  In  the  goods  leideried. 

A  claim  is  made  In  the  brief  of  plalntUFa 
eoimael  that  tiie  question  of  anthoHty'Is  one  oC 
fact  fomid  by  the  trial  court,  and  not  rerlew- 
abla  The  Judgment  or  ultimate  oonchision  of 
a  court  vpon  the  q^edal  facts  In  tsaoe.  as  aa* 
certalned  from  the  evidence  and  settled  by 
the  trior,  la  a  condnalon  of  law,  and  'aa  such 
rerlewable  this  conrt;  and  thia  Is  true 
whether  aucb  tacts  are  settled  by  a  special  ver- 
dict of  a  Jnry  or  a  special  finding  of  a  judge. 
Baiyden  t.  Allyn,  65  Oonn.  280.  280,  11  AtL 
XL  Such  ctmchislon  by  a  Judge  ouy  8ome> 
times  Inndve  a  aubtwdlnate  conclusion  deter- 
mining a  question  which,  by  the  law  defining 
trial  fay  Jury,  must,  In  such  trial,  be  submitted 
to  tbe  Jniy  as  a  quesUm  of  fact,  and  so.  In  Its 
relation  to  Jury  trial,  has  been  called  a  question 
ot  &ct  But  when  tbe  law  anthortaea  a  trial 
nt  facts  to  the  Judge,  a  conclusion  or  inference 
trun  spedal  taeta  found  deariy  demanded  }>f. 
the  rules  and  prindplea  of  law  does  not  cease 
to  be  a  conclusion  at  law  because  an  arbitrary 
mle  iMotectlDg  the  rights  ot  trial  by  Jury  gives 
to  the. Jury  a  right  to  detomlne  snch  conclu- 
sion as  a  questlTO  of  fiact,  onless,  indeed,  tbe 
law  anthorl:dng  a  trial  to  the  Jni^  requires 
him  to  settle  the  tacts  In  the  same  manner  as 
If  tried  to  a  jury.  The  statute  anthorMng  a 
trial  to  the  Judge,  as  phrased  In  the  Berlslon 
of  1821,  and  iH-eserred  unchanged  in  ancceed- 
ing  rerislfms,  seans  to  contain  this  restriction. 
Tbe  effect  that  might  result  from  such  lan- 
guage has,  howerer,  been  modified  by  recent 
ISKiaiation.  Prac.  Act  1879,  H  22-24^  80;  88; 
Gen.  St.  I  Ull;  Pub.  Acts  1883,  p.  818;  Pub. 
Acta  1806.  pp.  408.  494.  We  tUnk  that  tbe 
result  ot  this  l^rlslatlon  Is  that  In  cases  tried 
to  tiie  oonrt  the  Judge  Is  now  authoilced, 
and,  upon  request,  required,  to  find  and  state 
In  a  special  finding  the  facts  adjudicated  by 
bim  in  reaching  his  ultimate  conclusion,  Iih 
eluding  all  8i>eclfic  facts  which,  when  so  ad' 
Indicated,  must  determine  the  nature  of  the 
ultimate  conclusion  and  subordinate  ccmctu- 
stotts  luTolved  therein  by  f  mce  of  settled  rules 
and  principles  of  law.  The  judgment  rendov 
cd  on  such  an  adjudication  ot  facts  la  merdy 
the  voice  of  the  law  declaring  tbe  legal  effect 
of  tbe  facts  adjudicated.  There  are  some 
eonclaalons  that  must  be  stated  and  treated 
simply  aa  facts  because  they  are  Impoesible  to 


be  reached  except  aa  0ie  personal  convicttwi 
of  tbe  trior  Induced  directly  by  the  evidence; 
such  as  tbe  codcIosIod  of  negligence  under  con* 
dltlons  so  peculiar  to  the  case  on  trial  that  the 
particular  duty  ot  the  person  charged  with 
negligence  under  these  exceptional  drcnmatan- 
oes  cannot  be  determined  by  any  general  rules 
of  law,  and  must  be  ascertained  tbe  trior 
in  the  exorcise  ot  his  own  reasonatde  Judg- 
ment, induced  by  all  the  testimony  before 
him.  Tlie  conduslMi  In  the  case  at  bar  Is  not 
of  this  nature.  AH  the  special  facts  having 
been  adjudicated,  the  conclusion  is  determin- 
ed by  settled  principles  of  hiw,  and  Is,  there- 
fore^ reviewable.  As  the  contract  made  by 
Schults  was  not  binding  mi  the  defendant,  the 
questions  as  to  the  legal  effect  of  snch  a  con* 
tract.  If  bindliv,  are  not  before  us.  There  la 
error  In  the  Judgment  of  the  court  of  ctmim<m 
pleas,  snd  It  Is  revened.  The  oths  Jodses 
concurred. 


(O  Vt  486) 


8TATB  T.  SLACK  et  aL 


(Supreme  Conrt  ot  Vermont  Windsor.   July  17. 
1807.) 

WrrsBssas—  iKraAcaMUNT — Hbthod — Paovnros 
or  CoCBT. 

1.  The  state  may  impeadi  Its  own  wltnessei  Id 
criminal  cases,  on  account  of  the  obligation  rest- 
ing on  it  to  Imng  forward  all  witnenes  obtain- 
able for  a  criminal  prosecution.  Irrespective  of 
their  character. 

2.  Where  defendants  In  a  criminal  case  are 
permitted,  over  objection,  to  Impeadi  a  witnesa 
ia  a  certain  manner,  they  cannot  complain  if  the 
prosecution  Is  permitted  to  In^each  in  the  same 
manuK. 

8.  Za  croas  examination  uradi  lalitnde  Is  al- 
lowed to  counsel  in  aaidng  gueatlona  tending  to 
imi>e8cb  the  witnesa;  the  extent  to  wbidi  such 
examination  may  go  being  in  the  discretitm  ot 
the  trial  court. 

Exceptions  from  Windsor  county  oonrt: 
Munson,  Judge. 

Frank  P.  Slack  and  Romeo  Clough  were 
convicted  of  assault  with  intent  to  rob^  and 
they  except.    Exceptions  overruled. 

J.  a.  Harvey,  State's  Atty.,  and  W.  W.  Stkfe- 
ney.  tor  the  State.  6.  A  Davis  and  D.  A. 
Plngre^  for  respondent  Slack.  W.  B.  John- 
son and  Wm.  Batcheider,  for  respondent 
dough. 

BOWBm  3.  The  Btat^  In  Its  opening, 
called  Orson  Sargent  as  a  witness,  to  prove 
fUgbL  The  priscmers  called  him  In  defense 
to  prove  InnoeuiceL  On  cross-examlnatloo,  to 
impeach  him.  the  state  was  allowed  to  ask  him 
If  he  was  not  convlctod  In  the  United  States 
circuit  court  for  aelltng  liquor  without  a  U- 
caue^  and  be  said  be  was  not;  that  be  set- 
tled It^  bat  could  not  tdl  Just  how  it  was  done. 
The  state  waa  also  allowed,  for  the  same  pur- 
pose, to  Introduce  a  copy  ot  >ttie  record  of  his 
convlctlcm  to  188S  for  seUlng  llquw  contrary 
to  law,  and  to  prove  by  him  that  he  was  the 
pwson  convicted.  Before  a^  copy  of  Che 
record  was  offered,  and  Bargrat  Inftulred  of 
concerning  it,  the  prisoners,  on  cross- examlna- 


Digitized  by 


Google 


312 


8S  ATLAfmO  BBPOBXEB. 


tlon  of  the  state's  witness  Armstrong,  had 
sbown  by  him,  without  objection,  that  he  had 
been  convicted  at  that  term  of  selling  liquor 
contrary  to  law.  They  had  also  offered  In  evi- 
dence a  copy  of  the  record  of  his  conviction  of 
a  similar  offense  at  Norwich,  which  was  ob- 
jected to,  but  admitted.  It  was  competent  for 
the  prisoners  to  show  Armstroi^,  as  they 
attempted  to  do,  and  nearly,  If  not  quite,  did, 
as  tending  to  show  that  he  had  a  grudge 
against  them,  that  he  knew  that  they,  or  one 
of  them,  testified  against  him  before  the  grand 
Jnty  when  he  was  indicted  for  selling  liquor; 
and,  as  no  objection  was  made,  they  properly 
enough  went  further,  and  perhaps  could  have 
any  way,  and  showed  his  conviction,  aa  that 
would  naturally  tend  to  displease  him  still 
more.  Counsel  for  the  state  probably  re- 
garded It  all  as  admissible  for  the  purpose  in- 
dicated, and  so  did  not  object  to  it.  But  the 
same  cannot  be  said  of  the  conviction  at  Nor- 
wich. That  was  objected  to,  and  It  do^  not 
appear  that  the  prisoners,  or  either  of  them, 
had  anything  to  do  with  procuring  It;  so  evi- 
dence of  it  could  have  been  oflFered  and  receiv- 
ed only  for  the  purpose  of  Impeaching  Arm- 
strong because  of  the  conviction.  After  this 
was  done  under  objection,  the  principal  Ques- 
tion is  whether  the  prisoners  can  object  to  the 
state's  impeaching  Sargent  in  the  same  way, 
provided  it  could  impeach  him  at  all.  They 
say  that  the  state  could  not  Impeach  him  at  all, 
save  as  allowed  by  statute,  because  it  first  call- 
ed him,  wherefore  he  was  its  witness  through- 
out. This  Is  the  general  rule,  but  the  question 
is  whether  it  Is  applicable  to  the  state  In  a 
frjminHi  case.  As  reason  Is  the  soul  of  the 
law,  the  maxim  Is  that  when  the  reason  of  a 
law  ceases  the  law  itself  ceases;  or  as  Wllles, 
O.  J.,  puts  It  in  Davles  v.  PoweU,  Wllles,  46, 
referred  to  In  argument  In  Morgan  v.  Earl  of 
Abergavenny,  8  C.  B.  786,  "when  the  nature 
cf  things  changes,  the  rules  of  law  must 
change  too."  Now,  the  reason  of  the  rule 
that  a  party  cannot  impeach  his  own  witness 
Is  that  by  caning  hlnl  in  proof  of  hla  case  be 
represents  blm  to  be  worthy  of  belief,  and  that 
to  attack  his  general  character  for  truth  after 
t3iat  would  be  not  only  bad  faith  to  the  court, 
but,  In  the  language  of  Boiler,  would  enable 
the  party  to  destroy  him  If  he  spoke  against 
him,  and  to  make  him  a  good  witness  If  he 
spoke  for  him.  But  cases-  of  what  are  called 
'instnunental  witnesses"  do  not  come  within 
the  mle,— certainly  not  fully,  if  at  all^  for 
there  the  reason  of  the  rule  falls,  as  the  law 
compels  the  party  to  call  such  witnesses,  and 
therefore  they  are  the  witnesses  of  the  law 
rather  than  of  the  party,  and  tt  would  be 
absurd  to  say  that  the  party  accredits  a  wit- 
ness whom  the  law  compels  him  ta  call,— as 
absurd  as  Chief  Justice  Wllles  said,  hi  the 
ease  referred  to,  it  would  be  to  hold  that  deer 
were  not  dlstrainable  when  they  had  become  a 
sort  of  husbandry,  as  horses,  cows,  sheep,  and 
other  cattle,  because  formeriy  they  were  not 
dlstrainable,  as  they  were  kept  for  pleasure, 
and  not  for  profit,  and  were  not  sold  and 


turned  into  money  as  they  were  then.  In 
Thornton's  Er'rs  v.  l^omton's  Heirs,  30  Vt. 
122,  where  It  was  held  that  a  party  calling  a 
subscribing  witness  to  prove  a  will  could  Im- 
peach him  by  showing  prior  contradictory 
statements,  as  the  law  compelled  the  party  to 
call  hhn,  the  court  said  that  many,  but  not  all, 
of  the  reasons  for  permitting  that  kind  of  im- 
peachment, applied  to  an  impeachment  of  a 
general  nature,  but  tliat  the  authorities  had  In 
many  Instances  made  a  clear  distinction  be- 
tween permitting  an  Impeachment  of  the  gen- 
eral veracity  of  a  witness  and  an  Impeachment 
by  showing  declarations  of  the  witness  incon- 
latent  with  his  testimony,  but  declines  to  ex- 
press an  opinion  as  to  the  soundness  of  the 
distinction,  but  says  that  the  fairness  of  hold- 
ing a  party  estopped  by  reason  of  an  act  con- 
cerning which  he  has  no  choice,  or  by  an  In- 
dorsement that  be  does  not  make  of  a  witness 
whom  the  law  calls  and  makes  current  wheth- 
er the  party  indorses  him  or  not,  may  well  be 
questioned.  This  strongly  tends  against  any 
such  dlstinctltm  as  the  court  says  some  of  the 
cases  make,  and  we  think  no  dIstlnctiM  can 
logically  be  made;  for  the  same  reascm  that 
makes  the  rule  inap^dlcaUe  to  <me  mode  of 
Impeachment  makes  it  equally  Inapplicable  to 
all  modes,  as  the  different  modes  are  bat  dif- 
ferent ways  of  doing  the  same  thing,  namely, 
discrediting  the  witness  and  they  axe  eqnal 
In  degree  and  alike  in  essence.  The  retsoD 
of  the  rule  does  not  fall  in  part  and  stand  bl 
part, — fail  as  to  one  mode  of  impeachment,  and 
stand  as  to  another  mode.  It  is  Indivisible 
and  stands  or  falls  as  a  whole.  This  view  is 
sustained  by  Williams  v.  Walkw,  2  Rich.  Bq. 
291.  There,  In  tracing  the  complainant's  ti- 
tle, it  became  necessary  to  prove  a  mortgage. 
His  solicitor  stated  to  the  court  that  the  char- 
acter of  the  attesting  witness  was  such  as  not 
to  entitle  him  to  credit,  and  proposed  to  prove 
the  mortgage  by  other  testimony;  but  the 
court  held  that  the  attesting  witness  most  be 
called,  as  he  was  at  hand,  and  thereupon  he 
was  called,  and  testified  that  the  mortgage 
was  executed  and  delivered  at  a  time  sabee> 
quent  to  Its  date.  The  complainant  thai  ten- 
dered testimony  to  Impeach  his  general  cbar- 
kcter,  wlil<di  was  excluded,  for  that  a  party 
could  not  impeach  his  own  witness.  Bnt  tlit 
sniweme  court  said  that.  In  the  circumstances, 
the  complainant  ought  to  have  been  allowed 
to  show  that  the  witness  was  undesmlng  of 
credit;  referring  to  what  Lord  BUIenhMOuglk 
said  in  Rex  v.  Inhabitants  of  Harringworth,  4 
Maule  &  S.  350,  that  the  testimony  of  a  sub- 
scribing witness  is  not  conclusive,  for  he  may 
be  of  such  a  character  as  to  be  undeserving  of 
credit,  and  then  the  party  calling  him  may 
prove  him  such,  and  call  other  witnesses  to 
prove  the  execution.  As  the  puUic,  in  whose 
Interest  crimes  are  i«oeecuted,  have  as  much 
interest  that  the  innocent  should  be  acquitted 
as  that  th6  guilty  should  be^nvlcted,  we  hold 
It  to  be  the  duty  of  the  state  to  produce  and 
use  all  witnesses  within  reach  of  process,  ot 
whatever  character,  whose  testimony  will  shed 
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light  upon  the  transaction  nnder  Investigation, 
and  aid  tbe  Jury  In  arriving  at  the  truth, 
whether  It  makes  for  or  against  the  accused, 
and  that,  therefore,  the  state  is  not  to  be 
pre^ldlced  by  the  character  of  the  witness^  It 
callB.  State  v.  Magooo,  50  Vt  S33;  State  v. 
Harrison.  06  Vt  523,  29  Atl.  807.  This  doc- 
trine, carried  to  fts  l<^cal  result  exempts  the 
state,  In  criminal  cases,  from  the  operation  of 
the  rule  In  question,  and  places  It  In  the  posi- 
tion of  a  party  calling  an  Instrumental  wit- 
ness, and  for  the  same  reason.  We  are  aware 
that  In  many,  If  not  most,  Jurlsdlctlwis,  the 
rule  Is  applied  to  the  state  In  criminal  cases; 
but  It  is  open  the  ground  that  the  state  stands 
like  any  other  party,  and  accredits  a  witness 
by  calling  bim,  from  which  we  infer  that  they 
do  not  bold,  as  we  do,  that  the  state  Is  bound 
tc  adl  all  the  witnesses,  but  is  at  liberty  to 
choose,  and  to  call  whomsoever  it  wUI.  We 
are  the  more  satisfied  with  the  conclusion  hwe 
reached  because  we  think  the  state  ought  not 
to  be  hampered  by  such  a  rule.  Prosecutions 
are  carried  on  by  the  government,  through 
the  agency  of  sworn  officers  dected  for  that 
purpose,  who  have  no  private  Interests  to 
serve  nor  petty  spites  to  gratify,  but  whose 
«ole  and  only  duty  Is  to  faithfully  execute 
their  trust  and  do  equal  right  and  justice  to 
the  state  and  accused.  The  coarse  of  public 
Justice,  thus  directed,  ought  not  to  be  ob- 
structed by  a  rule  without  a  reason.  The  as- 
certainment of  the  truth,  which  Is  the  object  of 
the  prosecution,  is  of  more  consequence  than 
the  instrumentality  by  which  it  Is  sought  to  be 
asc^tatoed;  and  wbnt  an  Instrumentality  be 
comes  an  obstruction  to  the  course  of  JusUca 
tbe  state  should  be  at  liberty  to  remove  tt  and 
by  trampling  upon  it  if  necesaary. 

But  the  prisons  further  say  that  If  tbe 
state  was  at  liberty  to  Impeach  the  witness,  it 
could  not  do  it  by  showing  that  he  had  been 
convicted  of  selling  Ugnor,  for  that  Is  not  an 
Infamous  crime.  But  whether  an  infamous 
crime  or  not  the  prisoners,  against  objection, 
were  allowed  to  Impeach  tbe  state's  witness 
Armstrong  In  Mie  same  way,  and  therefore 
tbey  cannot  be  heard  to  say  that  tbe  state 
could  not  afterwards  Impeach  In  that  way. 
This  Is  a  Just  application  of  the  maxim  that 
he  Is  not  to  be  heard  who  alleges  things  con- 
tradictory to  each  other,  or,  as  L»ord  Kenyon 
once  said,  a  man  cannot  be  permitted  to  "blow, 
hot  and  cold"  concerning  the  same  transac- 
tion, nor  to  Insist  at  different  times  upon  the 
tmth  of  each  of  two  contilcting  allegations, 
according  to  the  promptings  of  his  private  In- 
terest Broom,  Leg.  Max.  *16G.  Herman  says 
that  It  has  become  axiomatic  that  a  party 
must  be  consistent  and  not  contradictory,  in 
the  positions  he  takes.  2  Herm.  Bstop.  S  1040. 
This  maxim  Is  of  pretty  general  application  in 
the  law.  Thus,  in  pleading,  repugnancy  vi- 
tiates. A  witness  who  contradicts  himself  is 
thereby  discredited.  When  one  professes  to 
act  In  an  official  or  a  professional  t^iaracter,  it 
Is  conclusive  evidence  against  him  tbat  he 
poswsses  such  character.  So.  If  a  party  takes 


advantage  of,  or  voluntarily  acts  under,  bank- 
rupt or  Insolvent  laws,  he  Is  estopped,  as 
against  persons  who  are  parties  to  the  same 
proceedings,  to  deny  thdr  regularity.  1 
Greenl.  Ev.  (5th  Ed.)  |  207.  Indeed,  this 
principle  Is  tbe  foundation  of  equitable  estop- 
pels generally.  It  was  hel^  in  Morgan  v. 
Couchman,  14  C.  B.  100,  not  to  be  competent 
for  counsel,  after  making  a  stand  upon  a  pomt 
of  law,  to  fall  back  upon  the  evidence,  and 
afterwards  say  that  the  matter  ought  to  have 
been  submitted  to  the  Jury.  So,  where  on  a 
former  trial  a  party's  counsel.  In  his  presence, 
put  the  case  on  ground  wholly  Inconsistent 
with  the  party's  present  testimony.  It  was 
held  competent  for  the  other  party  to  show 
that  fact  Nye  v.  Merriam,  3&  Vt  438.  When 
a  party  Introduces  Irrelevant  testliinony  with- 
out objection,  he  cannot  object  to  the  other 
party's  meeting  it.  If  It  has  a  moral  tendency 
to  render  a  claimed  fact  more  probable.  X^- 
tle  V.  Bond's  Bstate,  40  Vt  618.  See,  also. 
Gotlelb  V.  Leach,  Id.  278.  So,  when  a  de- 
fendant pleads  double  for  the  purpose  of 
drawing  on  the  plaintiff  to  demur,  he  cannot 
on  demurrer,  shift  bis  position,  and  say  tha't 
one  of  the  matters  pleaded  as  a  defense  is  no 
defense.  Wright  v.  Watts,  8  Q.  B.  89.  A 
party  who  calls  and  uses  a  witness  on  his  own 
behalf  admits  his  competency,  and  cannot  ob- 
ject to  him  on  that  ground  when  called  by  the 
other  party.  LInsley  v.  Lovely,  26  Vt  123, 
133.  It  does  not  comport  with  the  proiulety 
of  things  that  parties  should  be  allowed  to 
occupy  Inconsistent  positions  In  the  trial  of 
oases.  Courts  would  soon  become  objects  of 
ridicule  under  such  a  practice. 

As  to  tbe  cross-examination  of  Sargent  about 
his  having  been  convicted  In  the  circuit  court, 
we  do  not  think  that  the  testimony  elicited 
went  beyond  permissible  bounds,  though  prob- 
ably one  of  the  questions  was  Improper,  for 
most  of  tbe  authorities  hold  that  tbe  fact  of 
conviction  must  be  shown  by  the  record.  Tbe 
modem  tendency  Is  to  greater  liberality  of 
cross-examination  for  the  purpose  of  tindlng 
ont  who  and  what  the  witness  Is.  This  Is  rec- 
ognized in  State  v.  Fonmier,  68  Vt  262,  270, 
86  Ati.  178,  where  It  is  said  that  much  latitude 
Is  allowed  In  cross-examination  In  regard  to 
facts  that  bear  directly  upon  tbe  pursuit  chai*- 
acter,  and  moral  principles  of  the  witness, 
and  therefore  essential  to  the  due  estunaUon 
cf  his  testimony  by  the  Jury,  but  that  It  rests 
largely  In  the  dlscretloa  of  the  trial  court  how 
far  the  examination  shall  go.  Mk  uusUce 
Stephen  (Steph.  Ev.  art.  129)  lays  It  down  as 
a  general  proposition  that  on  cross-examina- 
tion a  witness  may  be  asked  any  question  tbat 
tends  to  shake  his  credit  by  injuring  his  char- 
acter, but  submits  that  the  rule  ought  to  be 
modified  by  adding  that  the  trial  court  has  a 
right  to  exercise  a  discretion  In  such  cases, 
and  to  refuse  to  compel  such  questions  to  be 
answered  when  the  truth  of  the  matter  sug- 
gested would  not  In  the  opinion  of  tbe  court 
affect  tbe  credibility  of  the  witness  as  to  the 
matter  he  Is  required  to  testify.   This  accords 
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wltii  Mr.  GreenleaTs  Idea,  and  Is  probably  tbe 
correct  view,  though  U  must  be  admitted  that 
it  is  very  difflcolt  to  draw  the  line  with  such 
precision  as  to  make  it  £&sj  ta  all  cases  to 
apiriy  tbe  rule  thus  modified;  for  in  the  realm 
of  judicial  dlscreUon  there  Is  necessarily  more 
or  less  doubt,  notwithstandinff,  as  Lord  Ooke 
says,  that  discretion  la  supposed  to  follow  the 
right  line  of  the  law,  and  not  the  crooked 
cord  of  public  opinion,  which  some  call  law. 
Judgment  that  there  is  no  error  m  the  pro- 
ceedings of  the  county  court,  and  that  the 
prisoners  take  notUns  bj  tbdr  exceptions. 
Let  sentence  be  imposed  and  execution  dona. 


(«  Tt  H6) 

CLBUONS  T.  OLBMONB'  BSTATBL 

Supreme  C9onrt  ot  Vermont  Bennington.  July 

17,  18970 

Judges— DiSQCALir  I  CATION  to  Aot— Plbas  in  Bar 
— Tiiu  Won  Filing— DisoBHTioN  op  Codrt— Nul 
TiBL  Rbookd — Scope  of  Proofs— Attach  micnt — 
BorrtoiBNOT  of  Rbtcrn — Imsoltbkct— Inter- 

SftT  ON  CLAIUS. 

1.  Althoufl^  an  insolTency  court  judge  has  act* 
ed  as  coonael  in  obtaiolDg  a  judgment  in  a  county 
court,  be  may  allow  that  judgment  to  be  proved 
before  him  as  a  claim  agaiuet  an  ioaolrent  estate, 
as  tbe  two  proceedings  are  not  the  same  cause, 
within  the  meaniug  of  the  statute  prohibiting  a 
judge  from  acting  in  a  judicial  capaaty  in  a  cause 
In  which  he  has  acted  as  counsel. 

2.  No  exc«>tion  lies  to  tlie  refusal  of  the  court 
to  allow  special  pleas  in  bar  to  be  filed  out  of  time, 
as  the  permiaaioa  is  discretionary  with  the  trial 
judge. 

3.  In  a  trial  on  appeal  from  the  allowance  of  a 
claim  in  an  insolTenc?  court,  the  general  Issue 
will  be  considered  as  already  pleaded,  after  the 
court  has  refused  to  allow  special  pleas  in  bar  to 
be  filed  out  of  time;  for  by  statute  the  pleadings, 
trial,  and  determination  of  the  case  are  to  be  the 
same  as  in  an  action  at  law. 

4.  In  an  api>eal  from  an  insolvency  court  allow- 
ing  a  creditor's  claim,  consisting  of  a  judgment, 
if  the  plea  is  nul  tiel  record  the  judgment  cannot 
be  impeached  for  fraud,  or  otherwise  assailed  ex- 
crot  as  to  the  existence  of  the  record  as  pleaded. 

D.  A.  return  of  an  attachment,  describing  ^e 
property  attached  as  the  debtor's  as  all  the  real 
estate  Ui  a  certain  town,  with  the  appurtenance 
thereof,  and  the  debtor's  right  in  equity  to  re- 
deem the  same,  is  a  sufficient  return  to  hold  all 
the  debtor's  land  in  said  town  as  appears  of 
record. 

6.  The  statute  pro\iding  Cbat  interest  on  inter- 
eat-drawiog  debts  against,  an  insolvent's  estate 
shall  be  computed  to  the  dtfte  of  filing  the  petition 
In  Insolvency  does  not  bar  computation  to  a  later 
date,  if  that  be  necessary  to  secure  equality 
mmons  creditors,  or  If  the  estate  is  more  than 
•nfflcient  to  pay  the  claims. 

Exceptions  from  Bennington  county  court; 
Thomi»on,  Judge. 

Oath  of  claim  by  Louise  demons  against 
the  estate  of  Warren  Clemons  In  the  court  of 
insolvency.  Upon  appeal  to  the  county  court 
from  a  decision  allowing  the  claim,  after  pleas 
to  the  jurisdiction  had  been  made  and  held  in- 
sufficient on  demurrer,  a  trial  was  had  on  a 
plea  of  nnl  tiel  record,  and  judgment  rendo^ 
for  plaintiff.   Defendant  excepts.  Affirmed. 

Under  the  plea  of  nul  tlel  record,  the  de- 
fendant offered  evidoice  to  impeach  the  judg- 


ment which  coutttated  the  plalntHTs  dalm, 
but  the  same  was  excluded,  and  the  defend- 
ant CKc^ted.  Upou  the  facts  foimd  the  conrt 
rendered  judgment  for  the  plaintiff  to  recover 
tbe  amount  of  h^  judgment,  wltJl  interest  to 
date,  and  «»ts,  and  adjudged  the  same  to  be 
a  preferred  and  secured  dalm  t^^  attachmoit, 
and  ordered  that  the  real  estate  attadied  be 
sold  by  tbe  assignee,  subject  to  aU  prior  In- 
cumbrances and  the  debtor's  homestead,  and 
that  the  net  proceeds,  or  as  much  thereof  as 
might  be  necessaiy,  should  be  applied  to  the 
payment  of  the  debt  and  costs,  and  that  tbe 
Judgment  and  order  should  be  citified  to  the 
court  of  insolvency. 

Batchdder  &  Bates  and  Barber  &  Darling, 
t<a  plaintiff.   W.  B.  Sheldon,  tor  defendant 

ROWBL^J.  The  dalm  prored  and  allowed 
against  the  defendant,  an  instdvoit  estate,,  was 
a  Judgment  of  tbe  supreme  court  affirming  a 
judgment  of  Bmnington  county  court.  Tbe 
oath  of  claim  set  out  with  great  particularity 
the  proceedings  in  the  suit  in  which  the  judg- 
ment was  obtained,  but  the  def«idant  claimed, 
notwithstanding  that,  that  nimn  entering  the 
appeal  In  the  county  court  the  plaintiff  aboold 
file  a  statemoit  of  her  claim,  setting  forth  tbe 
same  substantially  as  it  would  be  necessarr  to 
set  it  forth  in  a  declaration  thereon  In. an  ac- 
tion at  law  as  proylded  Y.  S.  1  206&  Bnt 
the  court  held  that  the  oath  contained  a  suffi- 
cient statement  of  claim,  and  that  no  other 
need  be  filed,  to  which  no  exception  was  tak- 
en. Thereupon  the  defendant  obtained  leave  to 
plead,  and  pleaded  to  the  Jurisdiction  the  pend- 
ency of  a  suit  in  chancery  involving  the  same 
matter.  This  plea  was  held  bad  on  demurrer, 
whereupon  the  defendant  again  obtained  leave 
to  plead,  and  again  pleaded  to  the  Jurisdiction, 
for  that  the  judge  of  the  coiurt  of  Insolvency 
who  allowed  said  claim  and  granted  the  ap- 
peal bad  been  retained  by  tbe  plaintiff  and  bad 
acted  as  counsel  tor  hex  In  obtaining  the  judg- 
ment of  the  county  court  tliat  was  thus  af- 
firmed, to  which  the  plaintiff  demurred.  Tbe 
oath  of  claim  set  forth  that  the  plaintiff  had 
security  by  attachment  of  land  made  more  than 
four  months  before  the  filing  of  tbe  petition 
In  tneolvency,  but  the  "ecord  does  not  show, 
nor  the  plea  allege,  that  the  judge  of  tbe  court 
of  Insolvency  passed  upon  tbe  validity  of  tha 
attachment,  nor  that  he  was  even  retained  or 
acted  as  counsel  In  respect  of  the  attachment 
For  aught  that  appears,  he  may  have  been 
retained  long  after  the  suit  was  commenced 
and  the  attachment  made.  The  statute  pro- 
hibits a  Judge  from  acting  In  a  Judicial  ca- 
pacity hi,  or  as  a  trior  of,  a  cause  or  matto'  in 
which  he  has  been  retained  or  acted  as  an  at- 
torney or  counsel.  But  this  case  does  no*' 
come  within  tbe  prohibition.  The  cause  and 
matter  that  the  judge  tried  were  not  the  cause 
and  matter  in  which  he  had  been  retained  and 
acted  as  couns^,  for  that  had  been  deter- 
mined and  ended  by  final  Judgment  and  the 
"Uowance  of  that  Judgmwt  was  anotba-  and  a 
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different  cause  and  matter.  Therefore  \he 
plea  Is  bad. 

No  exception  lies  to  the  refusal  of  the  court 
to  allow  special  pleas  In  bar  to  be  filed  out  of 
time.  That  was  matter  of  dl^retlon,  well  ex- 
nciaei.  In  view  of  the  fact  that  the  defendant 
[beaded  to  the  Jurisdiction,  Instead  of  to  the 
inortts,— the  declared  purpose  for  which  the 
leare  was  asked. 

The  court  held  that,  under  the  mie  in  such 
case  made  and  provided,  the  gmeral  issue  must 
be  considered  as  already  pleaded,  and  the  case 
was  tried  thn-eon.  This  was  correct,  for,  by 
atatDte,  the  pleadings,  trial,  and  determination 
of  the  case  were  to  be  as  in  an  action  at  law, 
except  that  no  cxecntlon  could  be  awarded 
against  the  assignee  tat  the  debt  found  due 
to  the  plaintiff.  Under  this  plea,  which  was 
nnl  tlel  record,  the  judgment  could  not  be  im- 
peached for  fraud,  ntn:  otherwise  defended 
against,  except  to  contest  the  existence  of  the 
record  as  stated  In  the  oath,  which  was  held 
to  be  a  sufBdent  declaration. 

The  drfendant  questions  the  correctness  of 
the  adjudication  that  said  attachment  is  ralld 
i^lnst  the  assignee,  for  that  the  return  on 
the  copy  at  the  attachment  left  In  the  town 
dertc's  office  Is  too  general  In  description  of 
the  land  to  create  a  lien  thereon.  The  return 
describes  the  prv^er^  attached  as  tba  debtar*! 
as  all  the  real  estate  In  the  town  of  Dorset; 
wltb  the  appurtenances  thereof,  and  the  debt- 
or's right  in  eqtilty  to  redeem  the  same.  It 
was  held  the  best  part  of  a  century  ago  that 
such  an  attachment  is  good  to  hold  all  the  land 
In  the  town  owned  by  the  defendant  In  the 
action,  as  appears  of  record,  and  such  has 
been  the  law  ever  since.  Young  t.  Jttdd, 
Brayt  151. 

T&ierest  was  allowed  on  the  judgm«it  proT- 
ed.  It  Is  conceded  that  the  plaintiff  is  enti- 
tled to  Interest  thereon  to  the  time  of  payment, 
to  the  "Xtent  of  the  reailzatlrai  from  the  at- 
tachment, but  claimed  that  as  to  tiie  unpaid 
balance  of  the  debt,  if  any,  Interest  must  cease 
at  the  time  of  filing  the  petition.  It  Is  true, 
the  statute  provides  that,  upon  debts  subject 
to  the  payment  of  interest.  Interest  shall  be 
Mmpnted  to  the  date  of  flling  the  peUtlon.  It 
la  matter  of  convenience  that  a  time  should  be 
flxed  for  that  purpose,  and  the  time  chosen  Is 
as  convenient  as  any;  but  the  statute  does 
not  mean  that  Interest  shall  In  no  event  be 
computed  to  a  later  date,  for  obriously  It 
diould  be  when,  tot  Instance,  the  assets  are 
more  than  enough  to  pay  the  face  of  the  debts 
as  allowed.  So,  too.  should  It  be  when  neces- 
sary to  seenre  equality  among  creditors;  and 
equality  can  be  secured  In  tbls  case  1^  com- 
pating  interest  on  all  the  other  debts  down  to 
the  time  of  the  rendititm  of  this  Judgment, 
which  the  court  of  insolvency  can  do  on  the 
matter  being  brought  to  Its  attention  by  the 
assignee.  There  was  therefore  no  error  in  aug- 
menting the  ju^ment  of  the  supreme  court 
by  adding  accrued  interest,  although  perhaps 
there  might  have  been  a  judgment  rendered  as 
to  the  unpaid  balance  that  would  effectuate 


the  same  equality  as  the  method  above  sug- 
gested. Other  methods  might  also  be  sug- 
gested. 

It  is  said  that  the  court  also  Increased  the 
judgment  of  the  supreme  court  by  the  amount 
of  $9  costs,  and  objected  that  costs  tocurred 
after  the  fiUng  of  the  petition  cannot  be  prov- 
ed. But  the  costs  referred  to,  as  we  under- 
stand it,  are  the  costs  of  this  suit,  to  which 
the  plaintiff  is  entitled  by  statute.  V.  8.  S 
20^.  Judgment  affirmed,  and  to  be  certified 
to  the  court  of  Insolvency, 


(«  vt  «») 

GUJUnSAN  T.  MEO^OFOLITAN  LIFB 
INS.  CO. 

(Supreme  Court  of  Vermont  Bennington.  July 
27,  1887.) 

LiFB  IsBDKAiTCB— Conditions  *nd  Warrantibb— 
OccrpATios  AK»  Habits  — Khaud—Plbadinq — 

EVIDBHOB — BUKDBM  OF  FROOF — ISSTRUCTIONB. 

1.  An  awlicant  for  lite  Inaurance  was  not  "en- 
gaged" in  the  sale  of  Blcoh<^c  bevenges.  thon^ 
as  servant  in  an  hotel,  he  was  occaBionally  called 

upon  to  serve  liquor  to  guests. 

2.  A  charge  that  on  Insured  Is  entitled  to  the 
preeamptioD  of  inuoceoce  should  be  given  on  re- 
quest, where  the  insurer  charges  that  insured  ob- 
tiinea  the  policy  by  fraud. 

3.  Where  the  evidence  disclosed  that  the  In- 
surer's agent  wrote  on  the  proof  of  death  that 
he  behered  the  i^sician's  statement  that  in- 
sured used  no  intoxicants  except  on  the  physi- 
cian's order,  and  it  was  sought  to  defeat  the 
policy  on  the  ground  that  insured  used  intoxi- 
cants. Lntured^s  attorney  was  justified,  while  ar- 
guing to  the  Jury,  in  saying  that,  "if  that  Is  the 
way  this  compai^  is  going  to  treat  its  policy 
holders,  the  policy  holders  need  some  protection 
by  statute." 

4.  One  suing  on  a  life  insurance  policr  does 
not  need  dther  to  plead  or  to  prove  tn6  truth  of 
answers  made  to  questions  in  insured's  applica- 
tion, though  the  truth  of  sncb  answers  was  war- 
ranted in  the  policy,  and  ntade  a  conditioa  of  its 
validity, 

5.  An  insurer  may  show,  under  a  general  de- 
nial, that  insured's  answers  In  his  application  for 
life  insurance  were  untrue,  but  it  must  point  out 
which  of  the  num^us  answen  it  will  contest. 

BJxceptions  from  Bennington  county  court; 

Thompson,  Judge. 

General  and  special  assumpsit  by  Francis 
Guiltlnan,  administrator  of  the  estate  of 
Michael  J.  Ouiltlnan,  deceased,  against  the 
Metropolitan  Life  Insurance  Company,  upon 
a  policy  of  life  Insurance.  Plea,  the  general 
issue,  with  notice  of  special  matter  in  de- 
fense. There  were  general  and  special  ver- 
dicts, and  judgment  thereon  for  plaintiff,  and 
defiant  excepts.  Affinned. 

The  af^llcatioa  contained  the  foUowIug 
questions,  each  at  which  the  ai^licant  answer- 
ed In  the  n^ative:  "Question  H.  Are  yon 
now,  either  directly  or  indirectly,  concerned 
In  either  the  manufacture  or  sale  of  any  kind 
of  alcoholic  beverages  ?  Question  H  a.  Have 
you  ever  been  so  engaged?"  Rolan  T^lor, 
a  witness  for  the  defendant,  testified  that 
in  the  spring  before  the  ai^IIcation  was  made 
be  frequently  visited  the  hotel  In  which  the 
Insured  was  then  employed,  in  the  village  of 
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Bennington,  and  (te  many  as  10  times  pur- 
chased whisky,  which  was  sold  to  him  by,  and 
for  which  he  paid,  the  Insured.  The  plain- 
tiff produced  "Harry  Kamon,  who  testified 
that  he  was  the  manager  of  the  hotel  dur- 
ing that  period,  and  bad  control  of  the  bar, 
and  that,  while  the  Insured  might  possibly 
hare  served  some  liquor,  the  witness  was 
never  aware  of  tt,  and  had  almost  the  con- 
stant oversight  of  the  business.  The  plain- 
tiff also  produced  other  witnesses,  who  knew 
the  Insured  and  were  frequently  about  the 
hotel  during  that  period,  who  testified  that 
they  had  never  seen  the  Insured  take  any 
part  In  the  sale  of  liquors.  There  was  no 
other  testimony  to  cwitradict  that  ot  Taylor. 
At  the  conclusion  of  the  evidence  the  defend- 
ant moved  for  a  verdict  on  the  ground  that 
the  undisputed  evidence  showed  that  the  an- 
swers to  questions  H  and  Ha  were  false. 
The  motion  was  denied,  pro  forma,  and  the 
defendant  excepted.  The  plaintiff  introduced 
the  proof  of  death.  In  argument  to  the  jury, 
counsel  for  the  plaintiff,  against  the  objection 
and  exception  of  the  defendant,  was  allowed 
to  call  attention  to  the  statement  of  the  de- 
fendant's agent  thereon  to  the  effect  that  he 
believed  tbe  statements  of  the  physician  to 
be  true,  among  which  statements  was  one 
certifying  that  the  insured  used  no  intoxi- 
cants except  by  his  (the  physician's)  order, 
whereas  the  defendant  was  now  attempting 
to  defeat  the  policy  on  the  ground,  am<xig 
others,  that  the  insured  had  been  addicted  to 
the  use  of  Intoxicants,  and  to  say,  "if  that  is 
tbe  way  this  ccsnpany  is  going  to  treat  Its 
policy  holders,  the  policy  holders  need  some 
protection  by  statute."  The  court  instructed 
the  jury,  to  return  special  verdicts  with  ref- 
erence to  the  truth  of  each  of  the  answers  In 
the  applicatlMi  whl<A  the  defendant  daimed 
to  be  false,  and,  in  case  any  of  the  an- 
swers were  untrue,  to  return  a  general  ver- 
dict for  the  defendant,  but  that  the  burden 
was  upaa  the  defendant  to  show  tliat  the 
answers  were  untrue,  to  which  the  defendant 
excepted.  The  defendant  requested  the 
court  to  charge  that  if  the  Insured,  before  the 
date  ot  the  applicati(xi,  had  ever,  as  clerk, 
servant,  or  ageat,  BoHA  alcoholic  bev^vges, 
be  was  "engaged  In  the  sale,"  within  the 
meaning  of  tbe  contractl  Tbe  court  declined, 
and  the  defokdant  exo^Dtad. 

Batcheldw  &  Bates  and  Barber  &  Darling, 
for  plalntUC. 

Dniingham,  Hnse  ft  ]^wlaiid  and  F.  0. 
Archibald,  for  dtfendant 

The  exception  to  the  ruling  of  the  court, 
"that  the  burden  of  proof  to  establish  by  fair 
balance  of  testimony  that  there  was  a  breach 
of  warranty  by  reason  of  the  answers  relied 
upon  as  being  false  having  been  In  fact  un- 
true rests  upon  the  defendant,"  should  be  sus- 
tained. Wilson  v.  Insurance  Co.,  4  R.  X. 
159;  Sweeney  v.  Insurance  Oo.  (R.  I.)  86  Atl. 
9;  Crals  v.  Insurance  Co.,  1  Pet  C.  O.  410. 


Fed.  Cas.  No.  3,3^0;  FhU.  Ins.  {  2122;  Hc- 
Loon  v.  Insurance  Oo.,  100  Mass.  472. 

TYLER,  J.  There  was  no  error  in  the  re- 
fusal of  the  trial  court  to  direct  a  verdict  for 
the  defendant  The  testimony  of  Kenyon 
and  other  witnesses  called  by  the  plaintiff 
tended  to  contradict  the  testimony  of  Taylor, 
and  It  became  a  question  of  fact  for  the 
Jnry  whetber  or  not  the  insured  ever  sold 
any  liquor  while  he  was  employed  at  the  ho- 
tel. In  answer  to  questions  in  the  applica- 
tion, the  insured  steted  that  he  was  not 
then,  and  never  had  been,  directly  or  Indi- 
rectly, engaged  In  the  manufacture  or  sale  of 
alcoholic  beverages.  The  court  instructed 
tbe  jury  that  If  he  was  ^ployed  In  that 
house  generally  to  do  what  he  was  called  upr 
on  to  do  from  day  to  day,  and  as  a  part  of 
that  general  employment  he  sold  alcoholic 
beverages  to  the  gueste  as  they  called  for 
them,  he  was  engaged  in  the  sale  of  alcoholic 
beverages,  within  the  meaning  of  the  con- 
tract; but  on  the  other  hand,  if  this  was 
no  part  of  his  general  business  or  employ- 
ment, even  though  he  did  occasionally,  out 
of  bis  ordinary  line  of  dutl^  by  direction 
of  bis  employer,  or  otherwise,  furnish  the 
guests  with  intoxicating  liquors,  and  take 
pay  for  them,  he  was  not  engaged  In  such  sale, 
within  the  meaning  of  the  contract.  This 
instruction  was  correct  The  word  "en- 
gaged," as  used  In  tbe  application,  means 
"occupied,"  and  does  not  relate  to  an  occa- 
sional act  outside  of  a  regular  employment, 
and  the  obvious  purpose  of  tbe  question  was 
that  the  defendant  might  be  informed 
whether  or  not  this  was  the  applicant's  occu- 
pation. The  defendant  could  have  no  inter- 
est to  ascertain  whether  the  applicant  as  & 
servant  of  tbe  hotel,  was  occasionally  called 
upon  to  furnish  liquor  to  a  guest 

The  defendant  charged  that  the  insured  ob- 
tained the  policy  of  Insurance  by  fraud. 
Therefore  the  Instruction  of  tbe  court  that 
the  Insured  was  entitled  to  the  presumption 
of  Innocence  was  correct  Childs  t.  Merrill, 
66  Vt  302,  29  Atl.  B32. 

The  remarks  of  the  plaintiffs  counsel  upon 
the  conduct  of  the  defendant  In  resisting 
payment  of  the  policy  were  justified  by  the 
evidence,  and  the  exception  Is  not  sustained. 

It  was  "declared,  agreed,  and  warranted" 
by  the  applicant  In  his  application,  that  his 
answers  and  statements  were  full  and  true, 
and  should  be  the  basis  and  become  part  of 
the  contract  of  Insurance.  It  was  recited  in 
the  policy  that  the  defendant's  promise  to 
pay  the  legal  representatives  of  the  insured 
tbe  sum  of  $2,000  was  made  in  consideration 
of  the  answers  and  statements  contained  in 
the  printed  and  written  application,  which 
by  the  terms  of  the  policy  were  made  war- 
ranties, and  a  part  of  the  contract  This 
part  of  the  policy  is  set  out  in  the  declara- 
tion, which  also  recites  the  condition  In  the 
policy  that  if  any  statement  contained  in  the 
printed  and  written  application  therein  re- 
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ferred  to  were  not  tnie,  or  If  any  of  Its  condi- 
tions were  not  observed,  the  policy  should 
tberenpon  become  void.  The  declaration  al- 
leges tbat  upon  the  written  application  of 
the  Insured  the  defendant  made  and  deliv-  - 
ered  to  blm  a  poUcj  of  Insurance  upon  his 
life,  and  thereto.  In  consideration  of  the 
answers  and  statements  contained  In  the 
application.  Insured  his  life  for  $2,000,  and 
agreed  to  pay  that  sum  to  his  legal  repre- 
sentatives upon  proof  of  his  death.  It  al- 
leges the  payment  of  all  premiums,  the  death 
of  the  applicant,  proof  of  death,  defendant's 
acceptance  of  the  proof,  a  tender  of  the 
policy,  and  demnnd  and  refusal  of  payment. 
It  does  not  allege  that  the  applicant's  an< 
ewers  and  statements  in  his  application  were 
true,  nor  that  he  in  his  lifetime  performed 
all  the  conditions  of  the  contract  by  him  to 
be  performed.  The  dpf&ndant  raised  the  is- 
sue in  its  notice  that  It  was  not  liable  to  pay 
the  amount  of  the  policy,  for  the  reason,  as 
It  alleged,  that  certain  answers  and  state- 
ments made  by  tl^e  insured  In  the  application 
in  respect  to  his  personal  habits,  and  In  re- 
spect to  diseases  with  which  he  and  certain 
relatlree  had.  been  afflicted,  were  untrue. 
The  application  contains  a  great  number  of 
questions  that  were  answered  by  the  Insured, 
many  of  them  relating  to  his  occuimtlon,  to 
his  past  and  present  physical  condition,  and 
to  his  habits  In  respect  to  the  use  of  stimu- 
lants and  narcotics,  about  which  he  must 
hare  bad  personal  knowledge,  and  many  oth- 
ers relating  to  diseases  with  which  his  rela- 
tives had  been  afflicted,  as:  "Has  elthw  of 
yonr  parents,  brothers,  sisters,  grandparents, 
uncles,  or  aunts  DOW  or  ever  had  consumption, 
cancer^  govt,  scrofula,  diabetes,  rheumatism, 
epiiepay,  insanity,  or  other  hereditary  dlseas- 
es7'  about  which  he  may  or  may  not  have 
had  personal  knowledge,  and  yet  all  answers 
were  warranted  to  be  tine.  Was  it  neces- 
sary for  the  plaintiff  to  allege  and  prove 
the  truth  of  these  numerous  answers?  The 
rales  of  law  tbat  have  been  laid  down  rela- 
tive to  actions  upon  insurance  contracts  of 
this  kind  are  not  In  harmony.  The  cases 
dted  on  the  brief  of  defendant's  counsel, 
hold.  In  eflTect,  that,  wbethef  the  terms  nsed 
are  affirmative  or  negative,  the  warrant  Is  a 
eondltion  precedent,  and  that  Its  perform- 
ance must  be  averred  and  proved  by  the  par- 
ty seeking  to  recover  upon  the  i:»ntract.  It 
Ib  iq>parent  tbat  the  enforcement  of  this  role 
would  (ipfeut  a  recovery  In  very  many  cases. 
After  the  lapse  of  years  it  ml^ht  be  Impossi- 
ble for  the  administrator  to  prove  afflrma- 
tivcly  that  the  assured  never  had  asthma  or 
bronchitis,  or  that  he  never  consulted  any 
other  physician  than  his  usual  medical  ad- 
viser. The  answers  msy  have  been  strictly 
trti^  and  yet  a  failure  to  prove  the  truth  of 
one  so  unimportant  as  tbat  last  suggested 
would  defeat  a  recovery.  It  is  the  purpose 
of  the  law  to  give  effect  to  contracts  hon- 
eatly  made,  rathej:  than  to  defeat  them.  To 
avoid  the  onJOBt  results  of  this  rule.  It  was 


held  In  Sweeney  v.  Insurance  Co.  (R.  I.)  S3 
AtL  9,  In  an  action  where  the  application  and 
policy  were  like  the  ones  In  this  case,  that  the 
answers  constituted  warranties,  so  far  as 
they  rested  upon  the  applicant's  own  knowl- 
edge, without  deciding  whether  statements 
that  obviously  could  not  lie  within  his  knowl- 
edge were  warranties  or  not.  The  court  cites 
JeCTrles  v.  Insurance  Co.,  22  Wall.  47,  which 
holds  that  when  the  statements  are  made  war- 
ranties they  must  be  proved;  that  a  par^ 
cannot  recover  upon  a  conditional  contract 
until  he  shows  that  he  has  complied  with  Its 
conditions.  On  the  other  hand.  In  Insurance 
Co.  V.  Kwlng.  92  U.  S.  377,  It  was  said  by  Jus- 
tice Miller  that.  If  the  Insurer  knew  or  be- 
lieved that  any  of  the  statements  wete  untrue, 
It  was  no  hardship  for  it  to  single  out  the  an- 
swer the  truth  of  which  he  proposed  to  con- 
test, and  if  he  had  any  reasonable  ground 
to  make  such  an  Issue,  to  show  the  facts 
on  which  It  was  founded;  tbat  the  plainttfT 
must  prove  the  issuing  of  the  policy,  payment 
of  premiums,  death  of  the  assured,  proof  of 
death,  and  general  performance  of  condi- 
tions; but  to  say  tliat,  because  all  answers 
are  warranties,  the  tmth  of  every  one  must 
be  proved,  would  be  manifestly  unreasonable. 
In  Benjamin  v.  Association,  44  La.  Ann.  1017. 
11  South.  628,  the  modem  rule  Is  stated  to 
be  that  the  defendant  carries  the  burden  of 
proving  such  defenses,  which  Involves  the 
necessity  of  specially  pleading  them,  and 
numerous  cases  are  cited  In  support  of  the 
rule,— among  them,  May,  Ins.  {  501,  and  2 
Wood,  Ins.  S  522.  Cooke  on  Life  Insuranc(> 
(sections  14,  93, 123)  says  that  this  Is  the  pre- 
vailing rule,  though  this  and  many  of  the 
established  principles  of  the  law  of  life  Insur- 
ance are  In  direct  contrariety  to  the  rule  re- 
quiring allegation  and  proof  of  the  perform- 
ance of  conditions  precedent.  In  the  able 
opinion  of  the  Louisiana  court,  after  citing 
the  above  works  on  Life  Insurance,  and 
many  decided  coses,  it  Is  said:  "Finally,  this 
court.  In  a  line  of  decisions,  has  maintained 
the  principle  announced  by  Mr.  Amonld  In 
his  work  on  Insurance,  that,  as  relates  to 
policies  of  Insurance,  *all  matters  In  confefi- 
sion  and  avoidance,  including  not  only  those 
by  way  of  discharge,  but  those  also  which 
show  the  transaction  to  be  void  or  voidable, 
on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded.'  2  Am.  Ins.  1287."  The 
cases  cited  on  the  brief  of  the  plalntilTs  coun- 
sel generally  support  this  statement  of  the 
law,  notably,  Spencer  v.  Insurance  Ass'n. 
142  N.  T.  006,  37  N.  R  617;  Insurance  Co.  v. 
Rogers,  119  lU.  474.  10  N.  E.  242;  Price  v. 
Insurance  Co.,  17  Minn,  497  (Oil.  473).  In 
the  in«sent  case  we  hold  that,  upon  reason 
and  authority,  the  plaintiff  was  not  bound  to 
raise  an  Issne  In  respect  to  the  truthfulness 
of  the  answers  of  the  insured.  It  was  a 
matter  of  defense,  which  by  our  statute 
could  be  made  under  the  general  issue;  but 
it  was  the  duty  of  the  defendant  to  point  out 
In  erldenee  which  of  tlie  nnmeroos  answers 
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it  Bbould  contest,  and  tibe  burden  was  npon 
it  to  establish  tbeir  QntrntbfolDess.  Judg- 
ment affirmed. 


(M  He.  160 

SAWYEOt  T.  BUMFORD  FALLS  PAPER 
CO. 

(Supreme  Jndldil  Court  of  Maine.  May  81, 
18070 

ICaBTBR  AMD  Servast— Dbfbctitb  Hacbixbrt— 
PBOXIIIATe  CAUas  — CONTKIBDTOKT  NEOLI- 

QEMCK — Fellow  Sertantb — DaUaqes. 
1.  The  plaintiff  recovered  a  verdict  of  $4,250 
for  personal  injuries  sustained  while  emplored  in 
the  defendant's  mill.  He  charged  the  detendant 
with  actionable  n^Ilgence  in  three  partlcularB: 
First,  the  continued  use  of  a  defective  dynamo 
belt,  with  full  knowledge  of  its  condition;  second, 
the  omission  to  provide  any  temporary  lights  to 
supply  the  place  of  electric  lights,  wiu<±  were 
known  by  the  defendant  to  be  ^«qaently  eztio- 
Eniflhed;  and,  finally,  the  retention  of  a  disobe- 
dient machine  tender  after  knowledge  of  his  idf 
leged  incompetency  and  Inefficiency. 

Upon  a  general  motion  for  a  new  trial,  it 
ai^ieared  that  the  case  was  submitted  to  the  jury 
on  the  evidence  furnished  by  the  plaintiff  only,  the 
defendant  offering  no  testimony.  Hdd,  that  the 
absence  of  li^bt  was  the  reason  of  the  plaintiff's 
failure  to  seize  the  iever  to  save  himself  from 
falling;  tlut  audi  an  occurrence  might  be  rea- 
aCHiabV  expected  to  result  from  such  a  cause 
in  the  darkness,  rithn  in  the  war  it  did  banien, 
or  in  some  shnilar  way;  and  tfiat  it  must  be  re* 
^rded  as  the  real  and  proximate  cause  of  the  iu- 

plaintiff  was  injured  In  attempting  to 
remoTe  broken  paper  that  was  duAed  oetween 
the  roll  and  the  doctor,  when  the  presses  were  in 
motion.  He  anticipated  no  more  unusual  or 
extraordinary  service  was  required  at  this  time 
than  when  ne  had  at  other  times  saccessfnlly 
and  saf^  performed  the  same  sOTloe  without 
injury  or  apparent  fcnoTriedge  of  the  danger;  but 
lie  had  DO  knowledge  that  the  paper  was  choked 
on  the  doctor,  and  onl^  a  partial  appreciation  of 
the  peril  involved  in  ms  attempt  to  remove  it  in 
the  darkness. 

Hence,  when  he  stepped  upon  the  platform 
in  obedience  to  the  order  of  the  machine  tender 
he  miderstood  that  he  was  slmpto^  required  to  ren- 
der an  ordinary  service,  which  he  bad  before 
safely  and  successfully  performed,  and  obeyed 
that  Instinctive  impulse  to  follow  the  direction  of 
his  superior  which  is  the  characteristic  of  a  faith- 
ful, resolute,  and  loyal  servant  and  his  conduct 
is  entitled  to  be  viewed  in  the  light  of  reasonable 
charity. 

3.  Hrld  that,  while  nether  the  prudence  of  the 

elaintiff  nor  the  negligence  of  the  defendant  can 
e  regarded  as  concluslrely  established,  the  ver- 
dict of  the  jury  is  not  so  utterly  without  sup- 
port from  the  evidence  as  to  justify  the  court  in 
saying  that  It  Is  manifestly  wrong  and  most  be 
set  aside, 

4.  Upon  the  question  of  damages,  the  court  or- 
ders that,  if  the  plaintiff  will  remit  all  of  the 
verdict  above  f2,600  within  30  days  after  receipt 
of  the  rescript  by  the  clerk,  the  motion  for  a  new 
trial  is  to  be  overruled;  otherwise,  the  motion  Is 
sustained  and  the  verdict  set  aside. 

vOffidal.) 

Action  b7  Angus  T.  Sawyer  against  the 
Rumford  Falls  Paper  Company  to  recover 
damages  resulting  from  personal  injuries  sus- 
tained by  the  plaintiff  while  employed  in  the 
defendant  company's  paper  mill  at  Rumford 
Falls.  At  the  trial  of  the  case  the  defendant's 
counsel  moved  tot  a  nonsuit,  and,  the  motion 
being  denied,  rested  upon  the  evidence  already 


presented.  The  Jnry  returned  a  ver^t  for 
the  plaintiff  In  tbe  sum  of  $4,250.  The  d^end- 
ant  cmnpany  filed  a  general  motion  that  the 
verdict  be  set  aside  as  being  against  law  and 
evidence,  and  for  excessive  damim^  Over- 
ruled on  condition. 

F.  L.  Noble  and  R.  W.  Crockett,  for  plalntlfr. 
O.  A.  Wilson  and  H.  C.  Sn^tb,  for  defendant. 

WHITEHOUSE,  J.  The  plaintiff  obtained  a 
verdict  fw  H,'2S0  as  cmnpensatlon  for  per- 
sonal iojoiles  sostained  while  employed  In  tbe 
paper  mill  of  the  defendant  company  at  Rtmi- 
f  ord  Falls.  Tbe  can  comes  op  on  a  motion  to 
have  this  verdict  set  airide  as  against  tbe  evi- 
dence relating  to  the  question  of  the  defend- 
ant's liability,  and  also  becanse  the  damages 
are  ^cesslTe. 

Tbe  case  was  presented  to  the  Jai7  «i  the 
testimony  of  tbe  plaintiff  and  Us  witnesses,  no 
testimony  being  introduced  by.  the  defendant 

The  accident  occurred  on  the  7th  day  of 
December.  1804,  while  tbe,  plaintiff  was  oi- 
gaged  in  the  service  of  the  company  In  tbe 
capacity  of  *HhlM  band"  In  a  gang  of  ftmr 
on  tbe  No.  2  paper  machine  In  the  defendant's 
miU.  At  that  time  he  was  20  y«in  old,  and 
had  been  employed  In  the  mill  abont  18 
months  In  the  aggregate,  tIb.  aboat-5  mmiflis 
as  a  helper  tn  setting  machines,  about  5 
months  as  a  "fomrth  hand,"  and  aboot  T 
months  as  "tiilrd  hand"  on  the  No.  2  machine. 
The  mill  was  operated  day  and  night,  and  on 
the  occasion  in  question  he  ^ras  on  the  night 
gang.  About  4  o^dock  In  the  morning  of  De- 
cember 7th,  by  reason  of  tbe  breaking  of  tbe 
dynamo  belt,  the  electric  lights  by  which  ttie 
mill  was  lighted  wore  suddenly  exttogulsbed. 
leaving  the  machine  romn  where  tiie  plaintiff 
was  employed,  as  well  as  the  rest  <^  tbe  mlU. 
In  complete  dai^ess.  What  thm  ban>ened 
the  plaintiff  deacrlbad  ta  bis  testimony  aa  fol- 
lows: "When  the  light  went  out  I  was  where 
tbe  winder  is,  and  1  was  sitting  down  with  the 
fourth  hand,  and  the  machine  tender  was 
down  to  the  wet  end,  lighting  a  match  once 
in  a  while.  Six  or  seven  minutes  after  tbe 
light  went  out  the  machine  tender  whistled, 
and  be  lighted  piece  of  paper,  and'  we  went 
down,  tbe  fourth  hand  and  I,  and  be  gave  me 
tbe  orAer  to  pull  the  hroko  the  [brokoi  paper] 
off  the  second  press.  So  I  went,  and  I  stand 
on  that  step,  and  I  begun  to  pull  off  the  broke, 
and  the  broke  was  dioked.  *  *  *  When  I 
stepped  up  on  that  stand  I  went  to  pull  tbe 
broke,  and  I  went  to  pull  it  out,  and  the  pa- 
per gave  way  in  my  hand,  and  I  fell  backward, 
and  I  went  to  stop  myself  from  falling,  and  I 
went  to  put  my  hand  on  the  rod  or  lever 
(some  call  It  a  rod),  and  I  missed  that  rod, 
and  I  fell,  my  hand  on  the  top  of  tbe  felt,  and 
my  hand  went  between  the  rolls,  and  It 
caught  my  band  here,  and  yon  see  how  it  cut 
it"  As  the  result  of  the  accident  the  plaintiff 
lost  three  fingers  and  a  portion  of  tbe  for^n* 
ger  of  his  left  band,  and  a.portlon  of  the  out- 
side of  the  band  Itself. 
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There  was  evidence  tending  to  show  that 
the  dToaino  belt  waa  old  and  mach  wihri,  and, 
being  used  In  a  wet  idac^  Its  strength  had 
become  so  Impaired  fliat  It  was  no  longer  snlt- 
able  for  nse. 

It  also  spears  that,  from  different  causes, 
the  dectrlc  lights  had  freqnnitly  been  extln< 
gnished  pilor  to  this  time,  on  an  average  two 
or  three  times  a  week,  and  that  they  had 
twice  been  out  for  a  few  moments  on  the 
night  In  quesU<Hi  before  the  time  when  the 
acddoit  happened.  In  anticipation  of  these 
emtlngencles,  a  supply  of  lanterns  had  been 
prorided  for  tempcwary  use  while  the  dectrfc 
lights  were  out  in  the  room  where  the  paper 
machines  were  located;  but  for  several 
m«iths  prior  to  December  7,  1891,  none  of 
these  lantetna  appear  to  have  beeo  in  exlst- 
eoce,  and  no  others  had  been  fiomished  to  take 
the  place  of  those  brokoi  or  carried  away. 

There  was,  however,  on  each  press  of  the 
paper  machine,  what  Is  termed  a  "friction 
dutch,"  which  was  used  to  stop  one  or  more 
of  the  presses  whUe  the  machines^  were  still 
running,  and  (Mrders  had  been  given  by  the  sn- 
p»Intendait  to  all  ttf  the  machine  tenders  to 
atop  the  presses  whenever  the  lights  w^t  out 
and  the  paper  broke  In  the  nighttime.  But 
there  was  evidence  that  this  order  was  dis- 
obeyed by  the  machine  tender  who  had  chaxKe 
of  the  operating  of  machine  No.  2,  and  hac 
been  disobeyed  by  others  prior  to  that  tlma 

In  view  of  this  evidence  It  Is  contended  for 
the  plaintiff  that  there  was  actionable  negli- 
gence on  the  part  ot  the  defendant  company 
in  at  least  these  three  particulars:  First,  the 
continued  use  of  a  defective  dynamo  belt, 
wltii  full  knowledge  of  Its  condition;  second, 
the  omIsslMi  to  [Hx>vlde  any  temporary  lights 
to  supply  the  place  of  the  electric  lights,  which 
w^re  known  by  the  defendant  to  be  frequently 
extinguished;  and  finally  the  retention  ot  a 
disobedient  machine  tender  after  the  knowl- 
edge of  his  allied  inefficiency  and  incompe- 
tency. It  Is  confidently  urged  that  as  a  prac- 
tical result  of  these  conditions  the  plaintiff 
was  required  to  labor  In  total  darkness  In 
connection  with  dangerous  machinery,  and 
that  on  the  occasion  In  question,  while  faith* 
fully  and  zealously  performing  bis  master's 
work,  the  plaintiff  sustained  an  Injury  which 
he  would  not  have  received  If  the  room  bad 
been  suitably  provided  with  light,  or  wltb 
means  for  lighting  It.  It  Is  claimed  that,  al- 
though the  unexpected  breaking  of  the  choked 
paper  which  the  plaintiff  was  struggling  to 
draw  out  of  the  machine  may  have  been  the 
Immediate  occasion  of  his  fall,  the  absence  of 
light  was  the  reason  why  he  failed  to  seize 
the  lever  to  save  himself  from  falling;  that 
such  an  occurrence  might  reasonably  be  ex- 
pected to  result  from  such  a  cause,  either  In 
the  way  It  did  happen,  or  some  similar  way; 
and  that  it  must  be  regarded  as  the  real  and 
proximate  cause  of  the  Injury. 

On  the  other  hand,  the  learned  counsel  for 
the  defendant  oxnpany  as  confidently  argue 
that  tb^  was  no  causal  connection  between 


the  temporary  absence  ot  light  In  tbe  machine 
room  and  the  plaintiffs  Injiuy;  that  the  Injury 
was  not  the  wdinary  or  probable  result  of  the 
daxfenesB  In  the  room,  but  was  due  to  thai 
breaking  oC  the  choked  paper,— a  wholly  un- 
looked-for and  unexpected  event,— and  must 
be  deemed  a  purely  accidental  occurrence, 
causiDf  damage  without  legal  fault  on  Hie  part 
of  any  one. 

It  is  also  snggested  tliat,  as  the  machine  ten- 
der was  only  a  fellow  servant,  his  tallore  to 
8t<9  the  nrila  ot  the  press  by  tbe  use  ol  the 
friction  duteh  waa  but  the  n^gence  <tf  a  fel- 
low servant,  f «  which  the  defttidant  is  not  re- 
sponsible, if  Indeed  tbe  fiillnre  to  nse  It  was 
not  the  n^Ugence  of  the  plaintiff  himself. 

It  Is  further  cont«ided  that  the  pliUntlff  waa 
uttd»  no  obligation  to  obey  dlrectloDB  from 
aiiy  one  to  labor  In  an  misnltable  and  dasr 
gerouB  place,  and  that  If  he  conttamed  to  la- 
bor in  such  a  place,  or  obeyed  an  order  to  per- 
form a  special  service  In  such  a  place,  with 
full  knowledge  and  appreciatlcm  of  the  dan- 
gers, he  must  be  held  to  have  assumed  all  the 
risks  Incident  to  the  service  under  such  cir- 
cumstances. 

Finally,  It  is  Insisted  that  the  plaintiff  should 
be  precluded  from  recovering  by  his  own  want 
of  ordinary  care  and  prudence;  that  after  thv 
lights  wait  out  be  sat  for  six  or  seven  min- 
Dtes  In  a  place  of  perfect  safety;  If  he  had  re- 
mained there  no  accident  would  have  befallen 
him;  and  that  the  act  of  stepping  from  suQh  a 
place  of  security  Into  close  proximity  to  the 
running  machinery,  and  of  reaching  over  It  to 
perform  a  dangerous  service  In  the  midst  of 
total  darkness,  was  Imprudent  and  reckless, 
and  must  be  deemed  contributory  negligence  on 
the  part  of  the  plaintiff. 

The  principles  of  law  applicable  to  these  sev- 
eral contentions  of  the  parties,  on  the  one  side 
and  the  other,  have  been  so  fully  considered 
and  carefuDy  distinguished  In  the  recent  de- 
cisions of  this  court  that  no  further  discussion 
ot  them  "can  be  required  on  the  motion  here 
presented  for  a  new  trial  as  against  evldrai^e. 
They  were  elaborately  stated  and  aptly  illus- 
trated by  the  presiding  justice  In  the  instruc- 
ti<»is  to  the  jiuy,  to  which  no  exceptions  have 
been  taken. 

The  evidence  all  came  from  the  testimony  of 
the  plaintiff  and  his  witnesses,  and  must  re- 
ceive all  the  probative  force  to  which  it  is 
fairiy  entitled  when  thus  uncontradicted  and 
unmodified.  The  evidence  tending  to  show  in- 
efl^ciency  and  Incompetency  on  the  part  of  the 
^tender"  of  the  plaintiff's  machine  Is  not  suf- 
ficient to  estebllsh  the  liability  of  tbe  company 
on  that  ground.  But  the  defendant  bad 
Imowledge  that  It  was  a  common  occurrence 
for  the  electric  lights  to  go  out,  and  it  Is  ad- 
mitted the  men  were  expected  to  keep  the  ma- 
chines In  operation  and  carry  on  the  work  dur- 
ing these  periods  of  temporary  darkness,  pro- 
vided the  paper  did  not  break.  It  Is  obvious 
that  there  was  the  same  liability  that  the  pa- 
per would  "break,"  and  also  that  It  would 
gather  and  "ch<Ae"  between  the  'roll  and  the 
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"doctor,"  In  tbe  nighttime  as  in  tbe  daytime, 
but  with  less  probability  of  seasonable  discov- 
ery. Under  ordinary  circumstances,  however. 
It  Invtdved  more  trouble',  difficulty,  and  delay  to 
stop  tbe  presses  by  means  of  the  friction 
clutch,  for  the  purpose  of  removing  the  broken 
paper  and  relieving  the  "choke"  on  the  doctor, 
than  It  did  to  accomplish  tbe  same  thing  while 
the  presses  we^•^  running.  Hence  it  does  not 
appear  that  the  workmen  were  ever  reprimand- 
ed for  disobeying  the  order  to  stop  tbe  presses 
under  such  circumstaDces.  The  plaintiff  had 
but  a  limited  and  imperfect  acquaintance  with 
the  operation  of  the  machine  on  which  he  was 
working.  He  had  never  handled  the  paper 
when  choked,  and  had  received  no  special  in- 
structions touching  his  duty  when  the  paper 
broke,  except  to  go  upon  the  platform  or  step 
and  remove  the  broken  paper  while  the  presses 
were  running.  He  had  several  times  perform- 
ed this  service  without  Injury,  or  apparent 
knowledge  of  danger.  On  the  occasion  of  tbe 
accident,  when  directed  to  "puU  tbe  broke  off 
tbe  press"  he  had  no  knowledge  that  the  pa- 
per was  ch(Aed  on  the  doctor,  and  only  a  par- 
tial appreciation  of  the  peril  Involved  in  his  at- 
tempt to  remove  it  in  the  darkness.  When  he 
8teiH;>ed  upon  the  platform  in  obedience  to  tbe 
order  ot  the  tender  he  understood  that  he  was 
simply  required  to  render  the  ordinary  service 
of  removing  the  broken  paper,  which  be  had 
before  successfully  and  safely  performed.  He 
anticipated  no  unusual  or  extraordinary  serv- 
ice requiring  greater  risk  or  peril.  He  doubt- 
less understood  that  there  was  a  general  order 
that  the  presses  should  be  stopped  at  night  If 
the  paper  bn^e  while  tbe  lights  were  out,  but 
be  also  knew  that  this  was  a  custom  more 
honored  in  the  breach  than  the  observance. 
He  was  under  no  obligatl<»is  to  obey  an  order 
to  remove  broken  paper  while  the  press  was  In 
motion  in  tbe  darkness,  but  he  evidently  be- 
lieved that  he  was  e:q)ected  to  do  it  if  request- 
ed by  tbe  machine  trada.  No  accident  had 
happened  tn  so  doing  prior  to  that  time.  He 
obeyed  that  instinctive  impulse  to  follow  the 
direction  of  his  sui>erior  which  is  the  char- 
acteristic of  a  faithful,  resolute,  and  loyal 
servant,  and  his  conduct  is  entitled  to  be  view- 
ed in  the  light  of  reasonable  charil7. 

The  removal  of  broken  paperchoked  between 
theroll  and  the  doctorwhlle  the  presses  wore  in 
motion  was  attended  with  more  danger  when 
the  lights  were  out.  That  the  workman  might 
be  thrown  from  his  pro[>er  position  by  the  aud- 
Aea  giving  way  of  the  paper  under  the  force 
svplled  to  remove  it,  or  in  some  similar  way, 
was  an  occurrence  which  might  reasonably 
have  been  anticipated,  and  regarded  as  likely 
to  happen;  but  tbe  injurious  consequence  of 
snch  an  accident  might  have  be«i  avoided  if 
the  defendant  had  exercised  reasonable  care 
and  dlUgoice  In  providing  sufficient  means  fw 
lighting  the  room  In  tbe  nighttime.  The  omis- 
sion of  the  defendant  to  exercise  such  care, 
diligence,  and  prudence  would  thus  l)ec<ane  the 
real,  ^cloit,  and  proximate  cause  ot  the 
plaintilTa  Idjniy. 


After  a  careful  examination  of  an  tbe  evi- 
dence and  of  the  arguments  of  tbe  learned 
counsel.  It  Is  the  opinlcm  of  the  court  that, 
while  neither  tbe  prudence  of  the  plaintiff  nor 
the  negligence  of  the  defendant  can  be  regard- 
ed as  conclusively  estaUlsbed,  tbe  verdict  of 
the  Jury  Is  not  so  utterly  without  support  from 
the  evidence  as  to  Justify  tbe  court  in  saying 
that  It  is  manifestly  wrong  and  must  be  set 
aside. 

If  the  plaiutlff  will  remit  all  of  the  verdict 
above  $2,500  within  30  days  after  receipt  of 
the  rescript  by  tbe  clerk,  the  motion  for  a  new 
trial  is  to  be  overruled.  Otherwise  the  motion 
will  be  sustained  and  tbe  vexdict  set  aside. 

Ordered  accordingly. 


ROBINSON  T.  PENNSYLVANIA  FIBB  IN& 
CO. 

(Supreme  Judicial  Court  ot  Uaine.  Tone  2, 
18870 

Firs  Ikscraxos— Phopkbtt  Covbked— Pnoon  or 
Loss— Waivbh— IsBDKS  or  Li.w  AKn  Fact. 

1.  When  there  is  do  express  waiver.  It  is  not 
ODly  necessary  for  the  jury  to  determine  what  the 
facts  are  wliidi  aie  relied  upon  for  the  puipose  of 
showing  a  waiver,  but  it  ia  also  tbe  pecoiiar  and 
appropriate  province  of  the  jury  to  determine 
what  inferences  are  properly  dedndUe  from  sndi 
facta. 

2.  That  the  question  whether  or  not  there  has 
been  a  waiver,  where  rt  is  a  matter  of  inference, 
is  one  of  fact,  for  tbe  determination  of  the  jury, 
is  generally,  if  not  universally,  held  by  the  courts 
of  this  country. 

3.  In  an  action  on  a  fire  insurance  poIic7  there 
was  evidence  that  the  plaintiff  did  not  famish 
proofs  of  loss  within  a  reasonable  time,  as  re- 

auired  hj-  Bev.  St.  c.  49,  S  21,  but  daUned  that 
le  d^ndant  had  waived  tbe  same.  There  was 
also  evidence  fending  to  prove  that  tbe  defendant 
denied  its  liability,  for  the  reason  that  the  poller 
did  not  cover  the  goods  which  were  in  a  new 
boilding,  ac  carriage  house,  which  the  plaintiff 
claimed  belonged  mtk  her  dwelling  house.  The 
plaintiff  contended  that  sndi  dodal  was  a  walm 
of  the  proofs  of  loss,  and  the  defendant  contend- 
ed the  contrary. 

Upon  the  goestion  of  waiver  the  presiding 
jOEtlce  instructed  tbe  jury  as  follows:  '^So,  gen- 
tlemen, you  will  determine  whether  or  not,  from 
tbe  beginning,  the  defendant  has  denied  Ita  lia- 
bility under  this  policy  because  they  claim  it  did 
not  cover  this  property,  and,  If  It  has,  then,  g^- 
tlemen,  they  liave  waived  any  proof  on  the  part 
of  tbe  plaintiff;  and,  as  I  have  said  to  yon,  she 
may  recover,  provided  she  satisfies  you  that  the 
policy  covers  the  property  consumed  by  reas(m  ot 
Its  being  In  the  boilding  that  was  mntioned  in 
the  policy." 

Held,  that  the  question  as  to  whether  or  not 
there  had  been  a  waiver  was  one  of  fact  for  the 
Jniy. 

It  was  therefore  for  the  Jniy  to  detenntaie, 
from  the  acts  relied  on  and  proved,  whether  the 
inference  could  be  properly  drawn,  either  that 
there  was  an  intention  npon  tbe  part  of  the 
insurer  to  waive  its  rights  to  have  a  proof  of  lose 
fumisbed  by  tbe  insured,  at  itukt  the  denial  ot 
liability,  for  another  cause,  was  of  ancb  a  char- 
acter, or  made  under  such  drcumstaDces,  as  to 
reasonably  Endnce  a  belief  npon  tbe  part  of  tbe 
insured  that  the  famishing  a  proof  of  loss  wonld 
be  useless  forckality,  and  that  In  relying  upon 
tbe  belief  thus  induced  the  plaintiff  neglectea  to 
make  one. 

4.  ^nie  carria^e-hoose  building  was  erected  aoom 
after  the  pidicy  was  Issned,  and  distant  ftom  the 
dwelUns  noose  nearly  200  fee^  bat  on  the 
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kL  The  pteddtnff  liutite,  after  InstnotlDf  the 
jury  that  tb»  woold  determine  wbe^er  or  not 
nid  boUdiDK  belonged  to  the  bouse  and  etablp,  to 
be  used  therewitb  as  a  carriage-houae  buildiog, 
or  whether  it  wat  a  s^rate  place  wbere  bua- 
tiHi  waa  to  be  carried  on,  ana  extrabasardoua 
articles  were  to  be  kept,  lurtber  instructed  the 
iai7  OB  follow^:  "It  is  not  necessary  that  it 
alioTtld  be  a  building  where  only  carriages  are 
Icept.  It  might  be  used  for  various  purposes. 
vie  only  queatioD  is,  did  It  belong  to  them  to  be 
used  to  some  extent  as  a  carriage  nouse  with  that 
suble?  If  it  did,  then  this  poliir  covered  the 
property  diat  was  In  it,  and  the  plamtiff  wonld  be 
«titled  to  recover  under  the  policy.  If  it  did 
not,  then  the  plaintiff  cannot  recover." 

Hdd.  that  these  ibstructions  are  correct,  and 
k  accordance  with  Ote  previous  decision  of  this 
eonrt  in  32  AtL  99&  87^e.  889.  The  bvUdlna;, 
viz.  "htf  frame  stable  and  carriage-hoase  buQd- 
ings,  belonging  wifli  said  dwelling  and  on  the 
same  lot,"  was  Within  the  description  in  the 
policy,  if  it  was  in  part:  used  by  the  plaintiff  as  a 
carriage  house,  belonging  with  lier  dwelling 
IwDse,  and  on  the  same  lot,  although  it  was  also 
■Bed  to  some  extent  by  persons  other  than  the 
plaintiff  f»  other  purposes. 
(Official^ 

Excq»tliHia  fnm  supreme  judicial  cotni, 
Owz  county. 

Action  try  BcfidinMila  B.  Boblnsoii  acaluBt 
the  E^BonsylTaDla  Vin  liuxiamce  Oompany. 
There  was  a  judgment  tat  plalntlfl,  and  de- 
fendant broD^t  exceptions.  Sustained. 

T.  P.  Pierce,  for  plaintiff.  W.  H.  Folger, 
tar  defendant. 

WISWELX.  J.  By  a  policy  dated  May  27, 
1892,  the  defendant  Insured  against  fire  the 
bonsdiold  fn^iture  and  certain  other  personal 
property  of  the  plaintiff,  "while  contained  In 
her  one  and  one-half  story  frame  dwelling 
and  addittona,  sltnated  No.  112,  on  the  south 
dde  of  the  old  Thomastou  road,  in  Bockland, 
Ualoe";  and,  in  another  clause,  $325  on  lier 
vehicles  of  all  kinds,  bamesses,  rok»es,  and  all 
hone  furnishings,  bay,  and  grain,  together 
with  farming  and  miscellaneous  tools,  all 
while  contained  In  her  frame  stable  and  car- 
riage-house buildings,  belonging  with  said 
dwelling,  and  on  the  same  lot." 

At  the  date  o^  the  policy  the  plaintiff,  with 
her  husband,  was  occupying  the  frame  dwell- 
ing bouse  and  additions  mentioned  in  the  pol- 
icy. The  buildings  consisted  of  a  house,  ell, 
and  stable,  all  connected.  In  the  month  of 
Slay,  1882,  tbe  plaintiff  erected,  and  completed 
at  about  the  date  of  this  policy,  another  build- 
lug  on  the  same  lot  with  the  dwelling  house, 
189  feet  distant  from  the  stable  connected 
with  tbe  dwelling  house.  The  testimony 
showed  that  this  new  building  was  occupied 
In  part  by  the  plaintiff's  son  In  making  and 
painting  carriages.  In  part  for  the  storage  of 
carriages  there  for  sale,  and  that  it  also  con- 
tained various  carriages,  harnesses,  robes,  and 
other  articles  belonging  to  the  plaintiff,  and 
paint  stock,  p(Unt  brusheSi  and  carriage  tools 
belonging  to  the  plaintiff's  son. 

Tbe  new  bnilding,  described  as  a  "frame 
carrlage-bonse  and  paint-shop  building,"  to- 
gether with  the  paint  stock,  materials,  and 
to4ris.  houaeb<dd  f  uiiilture,  and  other  article 
38A.-ai 


contained  therein,  was  also  insured  by  the 

same  company,  under  a  policy  d»ted  June  30, 
1892,  and  issued  to  the  plaintiff  and  her  son. 

On  September  30, 1892,  the  new  building  and 
all  «f  Its  contents  were  destroyed  by  Are.  The 
defend&nt  paid  the  plaintiff  and  hjer  son  tbe 
full  amount  of  Insuiance  und^  the  policy  dat- 
ed June  SQth.  This  suit  Is  ^o  recover  for  the 
loss  of  carriages,  harnesses,  and  other  articles, 
mentioned  In  tbe  description  In  the  policy,  be- 
longing, to  the  plaintiff,  and  contained  in  this  ■ 
buUdUig.  The  defendant  denied  all  liability 
upon  the  policy  In  suit,  claiming  that  tbe  i^op- 
erty  in  the  new  building  w&s  not  covered  by 
the  policy,  for  the  reason  that,  although  It 
stood  on  the  same  lot  with  tbe  dwelling  bouses 
It  was  not  "a  carriage-house  building  belong- 
ing with  said  dweiliog." 

Upon  this  point  the  presiding  justice^  after 
instructing  the  jury  that  they  would  detwnlue 
whether  or  not  said  building  belongjsd  to  the 
house  and  stable,  to  l>e  used  therewith  as  a 
carriage-house  building,  or  whether  it  was  a 
separate  and  distinct  place,  where  business 
was  to  be  carried  on  and  ex;trahazardou8  ar- 
ticles were  to  be  kept,  instructed  tlie  jury  aa 
follows:  "It  Is  not,  necessary  that  it  should 
be  a  building  where  only  carriages  are  kept. 
It  might  be  used  for  various  purposes.  The 
only  questlpn  Is,  did  It  belong  to  them  to  be 
nsed  to  some  extent  as  a  carriage  hoosei  with 
that  stable?  If  It  did,  then  this  policy  cov- 
ered the  property  that  was  in  It,  and  tbe  plain- 
tiff would  be  entitled  to  recover  under  the  pol- 
icy. If  it  did  not.  then  the  plaintiff  caimot 
recover." 

We  think  that  the  Instructions  were  appiro< 
priate  and  correct,  and  in  accordance  with  the 
opinion  of  this  court  when  the  same  question 
between  the  same  parties  was  before  the 
court  See  87  Me.  399,  32  AtL  996.  It  cer- 
tainly was  not  necessary  that  the  bulldliig 
should  be  used  exclusively  as  a  carriage 
house.  It  was  within  the  description  of  the 
policy.  If  It  was  in  part  used  by  the  plaintiff 
as  a  carriage  house  belonging  with  her  dwell- 
ing house,  and  on  the  same  lot,  although  It 
was  also  used  to  some  extent  by  persons  oth^ 
than  the  plaintiff  for  other  purposes. 

As  to  the  second  point  raised,  we  quote  frtHU 
the  bill  of  exceptions:  "The  plaintiff  did  not 
within  a  reasonable  time  after  her  loss  de- 
liver to  tbe  defendant  an  account  of  the  loss 
and  damage,  aa  required  by  section  21  of  chap- 
ter 49  of  tbe  Revised  Statutes,  but  claimed 
that  the  defendant  by  its  agents  had  waived 
the  delivery  of  such  proof  of  loss.  There  was 
evidence  tending  to  prove  that,  when  the  de- 
fendant's agents  were  notified  of  the  loss,  they 
denied  that  the  defendant  was  liable  for  such 
loss  on  the  policy  In  suit,  for  the  reason  tliat 
tbe  policy  did  not  cover  the  goods  and  chat- 
tels, In  said  new  building,  destroyed  by  flre. 
The  plaintiff  contended  that  such  denial  was 
a  waiver  of  tbe  proof  of  loss  required  by  the 
statute,  while  It  was  contended  by  the  de- 
fendant that  such  denial  of  the  piaintHTr 
claim  was  not  sucb  a  walTer." 
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Upm  ^  qoeatlon  ot  wftlver  Qw  presiding 
Justice  Instriicted  tbe  jury  as  follows:  "So, 
gentlemen,  you  will  determine  whether  br  not, 
from  the  beginning,  the  defendant  has  denied 
Its  UabUI^  under  this  policy  because  they 
claim  It  did  not  cotw  this  property;  and,  If  It 
has.  then,  gentlemen,  they  hare  waived  any 
proof  on  the  part  of  the  plaintiff,  and,  as  I 
have  said  to  yoii«  she  may  recoTer,  provided 
she  satisfies  you  Qiat  the  policy  covered  the 
property  ctusumed  by  reason  of  Its  being  in 
the  building  that  was  mentioned  In  the  pol- 
icy." 

We  think  that  this  Instruction  was  errone- 
ous. Ordinarily  the  question  as  to  whether  or 
not  there  has  been  a  waiver  is  one  of  fact  for 
the  Jury.  "It  is  always  so  whenever  it  is  to 
be  Inferred  from  evidence  adduced,  or  is  to  be 
established  from  the  weight  of  evidence." 
Nlckerson  t.  Nlckerson,  t(0  Me.  100, 12  Atl.  880. 

It  was  a  que&ttott  of  fact  In  this  case.  There 
was  no  express  waiver.  It  was  therefore  for 
the  Jury  to  determine  whether,  from  the  acts 
relied  upon  and  proved,  the  Inference  could  be 
{m>peily  drawn  either  that  there  was  an  In- 
tention npoQ  the  part  of  the  insurer  to  waive 
Its  right  to  have  a  proof  of  loss  furnished  by 
the  insured,  or  that  the  denial  of  liability, 
for  another  cause,  was  of  such  a  character,  or 
made  imd^  sucb  circumstances,  as  to  reason- 
ably Induce  a  belief  upon  the  part  of  the  as- 
sured that  the  furnishing  of  a  proof  of  loss 
would  be  a  tiseless  formality,  and  that  in  re- 
lying upon  the  belief  thus  Induced  she  neg- 
lected to  make  the  required  proof  of  loss  with- 
in a  reasonable  time. 

When  there  is  no  express  waiver.  It  Is  not 
only  necessary  for  the  Jury  to  determine  what 
the  facta  are  which  are  relied  upon  for  the 
purpose  of  showing  a  waiver,  but  It  is  also 
the  peculiar  and  appropriate  province  of  the 
Jury  to  determine  what  inferences  are  proper- 
ly dedncible  from  such  facts. 

That  the  question  whether  or  not  there  has 
been  a  waiver,  where  It  Is  a  matter  of  Infer- 
ence, is  one  of  fact  for  the  determination  of  the 
Jury,  Is  generally,  if  not  universally,  held  by 
the  courts  of  this  country.  It  was  early  so 
decided  in  this  state  In  the  case  of  Manufac- 
turing Co.  V.  Armstrong,  17  Me.  34,  In  which 
it  was  held,  "Whether  there  was  or  was  not 
such  a  waiver  is  for  the  decision  of  the  Jury, 
and  the  presiding  Judge  cannot  order  a  non- 
suit, even  if  the  court  should  be  of  opinion 
that  the  evidence  of  waiver  would  not  war- 
rant  a  verdict."  This  case  was  cited  and  ap- 
proved In  Nlckerson  v.  Nickerson,  supra. 

In  Smith  V.  Insurance  Co.,  87  Me.  190,  32 
Atl.  872,  the  plaintlirs  counsel  requested  the 
presiding  Judge  to  rule  as  a  matter  of  law 
that  the  defendant  bad  waived  its  right  to 
arbitration.  The  court  declined  to  do  this, 
but,  explaining  what  might  constitute  a  waiv- 
er. It  submitted  the  question  to  the  Jury  to 
determine  for  themselves.  The  ruling  was 
'tustalned.  although  there  was  no  discussion 
ot  thp  question  as  to  whether  this  was  within 
the  province  of  court  or  Jury. 


In  VtUih  T.  Iron  Woi^s,  29  Conn.  91,  It  was 
held  that  this  was  a  question  for  tbe  Jnry, 
"because  a  question  of  walv^  Is  one  of  In- 
tention, and  most  nsually  depends  on  acta  or 
declarations  which,  in  regard  to  th^  char- 
acter, are  of  an  IncondnsIVe  or  doubtful  na- 
ture, and  furnishes  only  evldeilte  of  Intention 
and  grounds  of  infmnce  and  Eduction  wblcb 
It  is  the  aivropriate  province  of  tbe  Jnzy  only 
to  consider." 

In  Fox  T.  Harding,  7  Cnsh.  616,  It  Is  said: 
"It  mi^  be  laid  down  as  a  general  rule  that 
the  question  whether  the  evidence  lit  any  case 
establishes  a  waiver  of  any  legal  right  by  a 
par^  Is  one  of  fact,  to  be  settled  by  the  ver- 
dict of  A  Jury.  *  *  *  In  all  questions  of 
this  sort  80  much  depends  on  tbe  Intent  with 
which  parties  act  that  it  would  be  Impossible 
for  courts  to  establish  any  certain  rule  by 
whl<di  all  cases  could  be  governed.  They 
must  necessarily  be  left  to  the  determination 
of  Juries,  whose  peculiar  province  It  is  to  as- 
certain the  intent  of  parties  as  gathered  from 
the  various  facts  and  circumstances  proved  In 
each  i>articular  case." 

In  Railroad  Co.  v.  Paige,  136  Mass.  145,  it 
Is  said:  'Taking  the  view  moat  favorable  to 
the  defendant,  It  was  a  question  of  fact,  up- 
on the  evidence,  whether  he  had  not  thus 
waived  his  rights  upon  which  the  plalntllf 
would,  In  a  Jury  trial,  have  the  right  to  go 
to  the  Jury.  The  ruling,  therefore,  that  as 
matter  of  law  the  defendant  was  entitled,  up- 
on the  evidence,  to  recover  under  his  declara- 
tion in  set-off.  without  passing  upon  this  dis- 
puted question  of  fact,  was  error."  Numer- 
ous other  cases  to  the  same  effect  might  be 
dted,  but  It  is  unnecessary. 

Nor.  in  our  opinion,  was  the  Instruction 
complained  of  a  strictly  correct  statement  of 
the  law.  It  was  too  broad  and  unqualified. 
The  mere  denial  by  the  company  of  Its  lia- 
bility, becatise  of  the  claim  that  tbe  property 
destroyed  was  not  covered  by  the  policy,  was 
not,  in  and  of  Itself,  a  waiver.  It  would  be 
evidence  from  which  a  Jury,  In  connection 
with  all  the  other  facts  and  circumstances, 
might  draw  the  inference  that  a  waiver  was 
intended;  or  it  might  have  the  effect  of  a 
waiver,  under  certain  circumstances,  upon  the 
doctrine  of  estoppel.  A  waiver  Is  the  inten- 
tional relinquishment  of  a  known  right  And 
even  where  a  waiver  is  not  Intended,  the  lan- 
guage, conduct,  or  even  the  silence  ■  of  one 
party  to  a  contract  may  be  of  such  a  char- 
acter and  tmder  such  circumstances  as  to  In- 
duce the  other  party  to  believe  that  a  waiver 
was  Intended;  and  If,  acting  upon  this  belief, 
he  fails  to  perform  a  required  condition,  then 
the  party  whose  conduct  caused  the  belief  will 
be  estopped  from  taking  any  advantage  thua 
obtained. 

Upon  tbe  same  principle  It  has  very  gener- 
ally been  held  that  If  an  Insurance  company 
denies  Its  liability  upon  other  ground,  and 
thereby  causes  the  insured  to  believe  that  a 
compliance  with  the  condition  to  furaisb 
proofs  of  loss  would  be  unavailing  and  but  h 
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nsdess  formality,  and  be  for  that  reason  neg- 
lects to  comply  witii  such  comlltion,  It  will 
be  considered  as  equivalent  to  a  waiver. 

It  Is  true  that  many  dedded  casus  contain 
statemcoits  to  the  effect  that  a  general  denial 
by  an  Insurance  company  of  all  liability 
waives  notice  and  proof  of  loss,  but  an  ex- 
aminatloa  of  these  cases  will  show  that  they 
very  generally  rest  upon  the  essential  princi- 
ples of  estoppel.  And  while  this  is  not  uni- 
rersally  true,  and  althoi:%h  some  courts  as- 
sert that  this  rule  is  Independent  of,  or  at 
least  oot  necessarily  based  upon,  the  doctrine 
(tf  estoppel,  we  thiiUc  that  upon  principle  there 
can  be  no  waiver  unless  one  was  intended,  or 
oDlcss  the  circumstances  create  an  estoppel. 

In  Welsh  r.  Corporation^  ISd  Pa.  St  607.  26 
AtL  142,  it  was  decided  that  when  the  insured, 
in  good  faith  and  within  the  stipulated  time, 
does  what  he  plainly  intends  as  a  compliance 
with  the  requirements  of  his  policy  as  to 
proofis  of  loss,  good  faith  equally  requires  that 
the  company  shall  notify  him  promptly  of  any 
objectiona  thereto,  so  as  to  give  him  an  op- 
portmiity  to  obviate  them,  and  tbat  mere  sl- 
Usux  may  so  mislead  him,  to  his  disadvantage, 
to  suppoee  tbe  company  satisfied,  as  to  be  of 
Itsdf  sufficient  evidence  of  waiver  estoppel. 
In  the  opinion  In  ttiat  cue  it  li  said:  "The 
pbdntilTs  fifth  point,  taowever,  that  If  the  ath 
tborised  agent  of  the  defendant  refuaed  pay- 
Boeat  of  the,k»B,  glviiv  >•  specified  reaun 
thecefOT  to  the  jdalntiff .  ttuy  most  be  amflned 
to  that  reaaoD  upon  the  trial,  and  the  jtiry 
should  dtai^card  any  otber  defense  now  made 
by  them,  wu  entirely  too  Inroad,  and  Its  af-. 
Onnanoe,  as  &  genezal  propoaltton  of  law, 
woidd  be  deer  erzw^  It  ignoree  the  elements 
of  estopp^  and  lays  down  a  rule  without 
nfuence  to  ecmditloni  esaentlal  to  Its  ezlst- 
•Doe  and  ivpUcabUUy.'*  JUid  later  In  the  same 
ofdnlcD,  In  spealclng  of  certain  ca^ea  In  tbat 
ftat^  It  la  BiUd:  "AH  of  these  cases  rest  upon 
the  anbetantlal  eleuent  of,  estoppel,  that  the 
defendant,  baying  led  the  plaintiff  to  suppose 
that  a  cmnidlanoe  with  tiie  irollmlnary  f or- 
malities  would  be  unavailing,  could  not  there- 
after set  np  the  want  of  such  preliminaries. 
Of  the  soundness  of  that  principle  there  can  be 
BO  qaection." 

In  Insmance  Go.  r.  Bfl^lestoD,  9G  IT.  8.  S7% 
Mr.  Justice  Bradley,  In  ddlverlng  the  qplnlon 
of  the  ootirt,  said:  "Any  ooorse  of  action  tm 
the  part  of  an  insurance  company  which  leads 
a  party  Insored  honestly  to  beOieTO  tbat  by 
eonformlng  thereto  a  forfeiture  of  his  policy 
win  not  1)0  Incnrred,  followed  by  due  con* 
fmnily  on  his  part  will  and  ought  to  estop 
the  company  txom  tainting  upon  the  forfet- 
tore,  ttaagtk  It  mlgbt  be  dataoed  mtder  the  ex- 
press  letter  of  tbe  ctnrtract" 

Id  Insurance  Oo.  r.  Potts,.  W  ZiT.  3.  Law,  158^ 
98  Atl.  27,  5S7,  Uw  eonrt  adt^its  the  language 
ot  Mr.  Jnstfice  Kadley  above  quoted.  In  this 
cue  the  insured  procured  additional  insurance 
without  the  written  cwisent  of  the  insurer,  as 
reqnired  by  the  policy.  He  notified  the  com- 
pai7,  and-Ae  conanaay  flncted  its  agents  to 


cancel  the  policy,  which  they  failed  to  do  un- 
til after  the  loss.  It  was  held  that  the  insur-. 
er  was  estopped  from  setting  up  a  forfeiture, 
the  court  saying  in  its  opinion,  "The  case  thus 
presented  would,  In  my  opinion,  come  within 
the  elemental  rule  of  estoppel,  that  In  dealing 
with  others  no  one  shall  be  permitted  to  deny 
that  he  Intended  the  natural  consequences  of 
his  conduct,  when  such  conduct  has  in  fact 
induced  others  to  rely  upon  it  to  their  loss." 

"In  cases  lllie  the  present,  it  must  appear 
that  the  'Insured  was  misled  to  his  prejudice; 
and,  where  no  act  has  been  done  or  left  un- 
done by  the  insured  in  reliance  on  the  act  or 
nonaction  of  the  Insurer,  there  can  be  no  es- 
toppel. The  acts  or  declarations  must  have  in- 
fluenced the  i;ouduct  of  the  otber  party  to  his 
Injury."  Wbeaton  t.  Insurance  Co.,  76  Cat 
415,  IS  Pac  m 

In  Butterworth  v.  Insurance  Co.,  132  Mass. 
489,  the  pilnciple  of  estoppel  Is  recognized  In 
this  language:  "No  objection  is  here  made  to 
the  proofs,  but,  on  the  contrary,  they  are  by 
implication  recognized  as  satisfactory.  It  Is 
against  good  faith  tor  the  defendant,  after 
thus  having  lulled  the  plalntlGTs  into  a  feel- 
ing ot  security,  to  object  at  the  trial  tbat  tb» 
proofs  were  not  sufficient;  and  the  Jury  were 
Justified  In  finding.  If  not  required  to  find,  a 
waiver  by  the  defendant" 

TbB  dedslms  of  toe  Mew  ^oric  court  have 
been  somewhat  oHifllctjng  upon  tola  question, 
but  in  Derena  v.Sunixance  Co.,  83  N.y.l68,fhe 
court  of  appeals  distinctly  recognizes  this  doc- 
trine in  ttie  following  language:  **The  doc- 
frlne  of  waiw  waa,  we  think,  properly  ap- 
plied in  tbat  case;  but  It  sfaotdd  not  be  ex- 
tended BO  as  to  deprive  a  par^  of  his  defense 
merely  because  he  negligently  or  Incautloiisly, 
when  a.  claim  Is  fleet  presented,  wbUe  denying 
bis  llablll^,  omits  to  disclose  the  ground  of 
bis  d^ense,  or  states  another  ground  than 
that  vj}oa  whksb  he  finally  rdlee.  There  must. 
In  addition,  be  evldmce  from  which  the  Jury 
would  be  Justified  In  finding  tbat  with  full 
knowledge  ot  tbe  facts  ttiere  was  an  bitentlon 
to  abandm,  or  not  to  insist  upon,  the  partic- 
ular defense  afterwards  relied  upon,  or  that 
It  was  purposely  concealed  under  circumstan- 
ces calculated  to,  and  whldi  actually  did,  mis- 
lead tbe  other  par^  to  his  Injury." 

The  doctrine  Is  thus  stated  in  Blg^ow, 
Estop,  p.  660:  "Frequent  Illustrations  of  the 
estoppel  In  question  are  to  be  found  la  cases 
of  actions  upon  InraraDoe  policies,  where  fbe 
conduct  of  the  underwriter  has  been  such  as 
reasonably  to  lead  the  assured  to  believe,  un- 
til too  late,  tbat  a  requirement  of  the  poUcy, 
as,  e.  g.,  in  regard  to  the  proofs  of  loss  or  the 
prompt  payment  of  the  premium  or  of  a  pre- 
mium note,  will  not  be  required.  If  the  as- 
sured, as  a  sensible  man,  has  really  been  mis- 
led, It  would  be  a  fraud  upon  him  to  Insist 
upon  the  term  or  condition  forborne."  And  on 
page  604  the  same  author  says:  "The  ques- 
tion to  be  considered  in  sncb  case^  it.win  be 
seen,  is  whether  the  conduct  of  the  one  party 
bad  had  aAatozml  tm^ency  to  prevent  (be 
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er  from  doing  what  he  has  imdertalEen  to  do, 

and  has  not  done." 

For  the  reasons  given,  and  upon  the  author- 
ity of  the  cases  cited,  this  exertion  must  be 
sustained. 

Exceptions  sustained. 

(»  He.  33S>  ■ 

HANSCOM  T.  HOME  INS.  CO. 
SAMB  T.  NORTH  BRITISH  ft  HBRCAN- 

TILB  INS.  CO. 
(Supreme  JTodidal  Court  of  3iahw.  June  1, 
18970 

FjBE     In8URA.NCD  —  CONDmON^  —  NoHOOOU" 

PAHOT— W  Ai  VEB— I N  crcruBRANois— Faoon 
or  Loss— False  Sweabxno. 

1.  A  waiver  involves  the  idea  of  aasent,  and  as- 
sent is  primarily  an  act  of  the  UDderotanding. 
It  presupposes  that  the  person  to  l}e  affected  has 
knowledge  of  his  rights,  but  does  not  wish  to 
enforce  uiem.  It  is  en  iatentioDal  reiinguishment 
of  a  known  righL  snd  is  a  question  of  fact  when- 
ever it  is  to  be  inferred  from  evideuce  adduced, 
or  Is  to  be  ntaUisbed  from  the  weight  of  evi- 
dence. Again,  it  may  tianpen  that  a  waiver  of  a 
breach  of  the  condition  iu  a  policy  is  not  actually 
intended;  but  if  the  conduct  and  declarations  of 
the  insurer  are  of  such  a  character  as  to  justify 
the  belief  that  a  waiver  is  intended,  and  acting 
upon  this  betief  the  insured  Is  iuduced  to  incur 
trouble  and  expense,  and  is  subjected  to  delay 
to  his  injurr  and  OTejudice,  the  insurer  msy  he 

Erohiblted  from  clamiing  a  forfeiture  for  such  a 
reach,  upon  the  rainciples  of  equitable  estoppel. 

2.  A  policy  of  iire  insurance  upon  a  dweUing 
house,  f ami  tore,  and  other  personal  property  con- 
tained these  stipulations:  '^Riis  entire  poller,  un- 
less ouierwise  provided  hy  agreement  indorsed 
hereon  or  added  hereto,  uiall  be  void  •  •  • 
if  the  building  herein  described,  wtiether  intend- 
ed t<x  occupancy  by  the  owner  or  tenant,  be  or 
become  vacant  or  unoccupied,  or  so  remnii)  ton 
days,  *  *  *  or  if  the  subject  of  InauraDce  be 
personal  property,  and  be  or  become  iucumbered 
by  a  chattel  mortgaKe.  This  entire  policy  shall 
be  void  *  *  *  m  case  of  any  fraud  or  false 
swearing  by  the  insured  toncfatng  any  matter  re- 
latiog  to  this  iQBuniQce,  or  the  subject  thereof, 
whether  before  or  after  a  loss.**  , 

Bdd,  that  the  fact  that  the  furniture  remain- 
ed In  the  house  during  the  owner's  absence,  and 
that  his  hired  man  made  a  frequent  inspection  of 
the  household  goods,  and  bad  a  general  oversight 
of  the  buildings  during  the  day,  being  on  the 
premises  throughout  the  day  every  day,  is  not  a 
full  equivalent  for  the  constant  superrMon  ih- 
votved  in  the  occoponcy  of  the  prenuaes  as  a  cus- 
tomary place  of  abodes  and  the  actual  presence 
in  the  building  of  those  who  are  Uylng  in  it  as  a 
dwelling  house  day  aod  night. 

8.  In  this  case  the  company's  agent  knew  that 
the  plaintiff  designed  and  used  the  premises  as  a 
summer  residence. 

The  buildings  and  a  considerable  portion  of 
the  persoual  property  were  wholly  destroyed  by 
fire  July  22,  18d5;  and  the  defendant  dahned 
that  the  dwelling  house  had  been  unoccupied 
from  the  8th  day  of  January  preceding  until  the 
day  of  the  fire,  without  the  Knowledge  or  con- 
sent of  the  insurer  or  his  agent.  It  was  also 
claimed  that  the  personal  ptoperty  was  incum- 
bered by  a  diattel  mortgage  prior  to  the  loss, 
and  that  there  wss  false  swearing  to  flie  plain- 
tilf  bi  his  formal  proof  of  loss  and  in  his  testimony 
before  the  court. 

Bdd,  that  if  the  defendant  bad  denied  its 
liability  under  the  policy  by  reason  of  forfeiture, 
arising  from  the  nonoccupancy  of  the  buildingn. 
a  cause  of  sction  would  nave  accrued  within  60 
days  after  such  denial.  Also,  that  the  defendant 
had  wmved  the  alleged  forfeiture  by  failing  to 
make  such  claim  immediately  after  Uie  fire,  and 
leCuiing  absolutekr  to  pay  the  loaik.    On  the 


contrary,  the  company  Informed  fhe  plaintiff  that 
it  was  necessary  for  him  to  furnish  s  schedule  of 
the  furniture,  that  he  could  take  time  to  furnish 
it,  that  what  was  wanted  was  the  real  value  of 
the  property,  and  that  when  the  schedule  was 
wanted  the  agent  would  come  and  see  him,  fnr- 
nUdied  liim  with  blanks  and  instructions  on  which 
to  make  proofs  of  loss,  subjected  him  to  trouble 
and  expense  in  preparing  the  schedules  and 
proofs  of  loss,  and  required  his  attendance  at  the 
general  manager's  office,  at  a  disUnee,  on  two  oc- 
casions, for  conference  as  to  the  ownership  of 
the  property  and  the  extent  of  the  loss.  Under 
these  circumstances,  covering  a  period  of  foor 
months  after  the  fire,  the  defendaiit  cannot  now 
be  permitted  to  set  up  In  defense  a  forfeiture  of 
the  policy  alleged  to  have  been  created  by  the 
nonoccupancy  of  the  buildings. 

4.  Held,  that  the  mortgage,  so  far  as  it  affects 
the  personal  pr(u>erty  embraced  in  the  policy, 
was  not  completed  by  delivery  until  the  day  aft- 
er the  fire,  and  could  not  have  the  effect  of  in- 
creasmg  the  risk  of  insurance.  Hence  it  would 
be  inequitable  now  to  give  effect  to  the  incum* 
brance  as  a  reason  for  avoiding  the  policy,  there 
being  no  evidence  that  the  insaronce  company  for 
nearly  three  months  following  the  fire  intended  to 
refuse  payment  ou  account  <a  the  morti^ge. 

5.  Htid,  that  erroneous  estimates  and  innocent 
misstetements  sre  not  a  cause  of  fbrfdture,  when 
it  is  conceded  that  the  loss  under  a  poilcyt  honesU 
ly  stated,  exceeds  the  amount  of  Inannnoe. 

(Official.) 

Report  from  snpcoiw  Jodlcial  court  Andro- 
scoggin county. 

Separate  actions  bf  Joha  Hansoom  against 
the  Home  Insurance  Oompany  and  against 
the  North  British  ft  Mercantile  Insurance 
Company.  The  two  oaKs  were  heard  to- 
gether, and  were  enbmitted  to  ^e  law  coart 
on  report.   Judgments  for  ptaiatlff. 

A.  R.  Savage.  H.  W.  Cakes,  and  Jesse  M. 
Llbby,  for  plaintiff.  <ii  U.  Seiders  and  F 
V.  Chase,  for  d^endanta. 

WHITEHOUSE,  J,  These  actions  were 
brought  on  two  policies  of  Insurance  against 
loss  or  damage  by  Are,  Issued  to  the  plaintiff 
by  the  defendant  companies,  respectively. 
The  two  cases  were  heard  together,  and 
come  to  the  law  conrt  on  a  report  of  the  evi- 
dence relatlufi;  to  both  claims.  The  aggre- 
gate amount  of  Insmvnce  effected  In  the  two 
companies  on  the  plaintiff's  farm  building* 
and  certain  personal  property  was  $5,600. 
Of  this  amount,  $3,000  was  on  the  buildings. 
$1,500  on  the  household  furniture,  $500  on 
vehicles,  etc.,  and  $500  on'  horses.  It  Is  stlp* 
ulated  in  the  report  that,  If  the  defendants 
are  found  liable,  judgment  shall  be  rendered 
for  the  plaintiff  tc/r  $2,100  against  the  Home 
Insurance  Company,  and  for  $3,000  against 
the  North  BrlUsh  ft  MercanlUe  Insnranc* 
Company. 

Each  ptdlcy  contains  the  following  stlpnla* 
tlons:  "This  entire  policy,  unless  otherwise 
provided  agreement  Indorsed  hneon  or- 
added  hereto,  shall  be  T<dd  *  *  *  if  a 
bulldhig  herein  desertbedj  whether  Intended 
for  occupancy  by  the  owner  or  tenant,  be  or 
become  vacant  or  unoccupied,  ot  so  lemaln 
for  ten  days,  *  *  *  or  If  the  sahject  of  In- 
surance be  personal  preperty,  and  be  or  be- 
come incmnbaed  by  a  chaitol  mortgage." 
.  'This  entire  pottcj  jtaatt  be  told  •  •  • 
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ki  cue  oC  aajr  fnmd  or  iaiaa  nraaekig  tv 
tbe  Insnrad  tonebiiiK  any  matter  relaUns  to 
Ods  Insiiniice,  oc  the  snbiJeGt  tbemtf,  wHetb* 
cr  before  w  after  m  Ion." 
Thneivon  It  to  contended  la  bebaU  at  the 

A^mnAoT>tm  XtHBJ  *A  JlUtUlM  tOT  tbe  CTIp 

dcBce  In  tesleting  peyment  oq  the  Oiee  dto- 
tlnct  sromids  txnxxtd  tli«  for^Kdnc  «tiini- 
toilons  In  tlie  poUdee.  . 

The  bnUdingB  and  a  ctnuidemUe  portion 
oC  tbe  penonel  ptopaty  wer*  totnOy  cod- 
nuned  by  fire  ebont  11  o'doek  p.  m.,  on  tbe 
SOA  of  Jnlx*  1895;  and  tt  Is  filmed  that  the 
dweUlDg  taooee  bad  been  tmoiccvpled  Otm  the 
8tli  day  of  Janoary  preoedlne  until  the  date 
of  the  fire,  wltbont  the  knowledge  or  coa- 
eent  of  tbe  defendants  or  tbeir  agents.  It 
IB  also  claimed  tbat  tbe  peraonal  =  property 
oorerod  by  the  poUctea  Incumbered  by  a 
diattel  mortgage  aftw  tbe  ezecuUoa  at  the 
pirilciee»  and  prkw  to  the  1ob9,  an^  that  there 
waa  false  ewearlDg  on  the  past  of  the  plain- 
fUr  after  the  loaa.  In  bla.foxmal  proof  of  loas, 
and  In  Ub  testimony  before  the  court  when 
tbe  erldenoe  -mia  reported  Cor  tbto  court.. 

The  bitiUttnse  In  Queetlon  were  situatad  on 
the  Mmttaarly  aide  of  a  zo«d  nmnlng  nearly 
eaat  and  wart  on  White  Oalp.  m\.  In  the 
town  of  Poland*  aboat  two  mUea  from  tha 
neanat  vlBttgeb  At  a  diatance  of  afio^ 
fllffht  bcmdred  feet  westerly  was  the  town 
flann,  and  atlU  fiorther  west  wez!S  two  other 
Cam  boaeee,  distant  about  .onectblrd.  of  a 
mQe  and  ono^ialf  of  a  mUOi'  respectlTeiy., 
Neoct  eaaterly  from  tbe  iWnturs.baildlnga, 
en  the  aasie  mad,  waa  a  small  hoos^  about 
a  qwuter  e<  a  mile,  dlstwat,  oocwpM  hy  ap 
elderly  ladV.,-  Tw»  hondred  feet  fertber  to 
the  east  waa  another  email  heoa^  and  a  half 
mHB  to  the  eaat.  of  tbe  plalntUTa  bnlldiatge 
waa  another  farm  bouse.   .  i 

Tbe  irtalBtlira'  bMlMiw  conalataft  of  a 
dw^Ung  boose  80  feet  wide  on  the  atreei^ 
and  nrantng  back  85  feel^  a  stable  30^  feet 
biy  QOt  and  a  abed  100  f  ^t  long  ^oonet^lOK 
tlK  luniae.  with  tbe  atabla  ■ 

The  plaintiff's  home  was  In,  Brooklyn,  In 
the  state  of  I7ew  York*  but  .he  occupied  these 
^emisea  In  Poland  during  tbe  aununer 
niMtha,  vending  the  neit  of  the  .year  in 
New  Torh. 

In  tbe  taU  of  he  left  the  premises, 
and  returned  to  Brooklyn  on  the  a^tb  of 
t ember,  leaying  hla  slater  Mrs.  Lane  and  we 
Hohnea  and  ids  wife  .In  cburge  of  tbe  prem* 
fees*  and  In  actual  ood^iancy  of  the 
house.  Ura  Lane  died  soon  after,  but 
Holmes  and  his  wife  remaned  until  JaBttaigr 
0,  ISOS,  when  thcgi:  left.  At  tfaU  time  there 
wore  2  colta»  1  bone,  fi'Or  6  hogs,  and  30  or 
40  hena  <m  the  prendsea,  b«loDgIng  to  the 
plaintiff.  Thereupon  a  young  man  named 
Thurston,  who  lived  with  bis  grandmother 
In  the  flrst  house  east  of  tbe  ploIntUTs,  a 
goaxter  of  a  mile  dlatan^  was  engaged  by 
tbe  plaintiff  to  take  charge  of  tbe  pr«nlaes 
and  take  care  of  tiw  stock.  Thurston  con- 
tinued to  ' live  at  hto  grandmother's  home^ 


Bleqi^lng  there  and  ceaerally  taking  his  meals 
ther^  from  that  time  until  the  date  of  the 
fire.  No  one  alept  In  tbe  plointirs  house 
dnxbig  this  ttme,  but  Tbnraton  ate  some  of 
his  meals  there,  whldi  were. brought  to  blm 
from  his  tome,  and  was  en  tbe  premises 
tfarooghout  the  day  every  day,  except  whw 
called  a^ray  by  boalneea  for  tbe  plaintdfl, 
wl&  a  aln^  exception,  -wbea  be  i^cocured 
some  one  to  take  his  place.  He  piled  vp  the 
wood,  helped  cut  the  bay,  took  care  ot  tiie 
garden,  and  had  the  general  oversight  of  the 
placa  Bariy  In  May,  1806,  he  cleaned  the 
bouse  and  put  It  in  order  for  the  receptdon 
of  Mr.  HansoMu  and  his  family;  and  tram 
tb^t  time  forward  he  weiU  tluougb  tlw  boose 
neasly  every  day,  and  dusted,  ewepU  and 
aired  It  Prior  to  July  .22d  tbe  coverbigB  had 
been  taken  off  the  furniture,  and  on  that  day 
Thurston  was  engaged  in  cleaning  up  around 
the  buildings  outside  apd  Indde.  The  tdlnda 
were  all  open,  the  windows  nn  and  the 
acreens  In  p^ue.  During  .the  sammer  monttia 
the  dooTB  a£  the  bacn  w«e  generally  open, 
and  those  of  tbe-  carriage  house  freonently 
were.  Tbe  day  beC^xe-  the  fire  occurred  at 
night  these  doors  w^re  open  aU  day.,  After 
tbe  screeos  were  put  in.  a  mqnth  before  the 
flre,  the  wbidowa  In  the  booae  had  sweraUy 
been  <9an  during  the  day.  It  was  Thpift 
bm'a  practice,  when  he  got  ready  to  go  h«ne 
nightly  to  becin  at  tb^  fopOier  aid  of  the 
bam,  and  pass  .through  the  bam  and  car- 
riage house,  fastening  the  doors  aa  he  pro- 
ceeded, and  thmce  through  the  bouse,  and 
out  of  the  front  door.  On  the  day  of  tbe 
lire  he  bad  been  throui^  the  witlre  bouse, 
airing  evoy  room,  and  left  the  bnlldlaga  with 
all  the  doQva  securely  fastened. 

H^der  these  drcumatanoes,  and  la  -rlew  of 
tbe  fact  that  it  must  hare  been  well  under- 
stood by  the  defendant's  agent,  Mr.  Gammon, 
^ho  had  been  a  frequent  Tlsltw  there  fen  aer* 
end  years,  tl^at  It  was  designed  and  used  by 
tbe  plaintiff  as  a  fiunuuer  residence,  it  to  con- 
tended by  the  {daintUTs  counsel.  In  tbe  first 
place,  that  tbe  house  ougbt.not  to  be  deemed 
to  have  been  'funoccwled  ov  vacant"  at  the 
time  of  tbe  fire,  within  tbe  meantaig  of  the 
terms  of  tbe  policy,  or.  If  so,  that  any  pre^ 
sumption  of  increase  of  risk  ordinarily  friying 
from  nonoccupaney  is  fully  rebutted  by  tbe 
peculiar  circumstance^  and  conditions  f«'«"pg 
in  this  case,  and  hy  the  appearaneee  of  occu- 
pancy and  the  precantlona  actually  taken  for 
the  protection  and  aafety  of  -the  pre^iaea 

It  la  the  opinion  of  tbe  coort  timt  the  Putin- 
tiff's  ctmtentlon  uptm  the  first  proportion  to 
not  snstalned. 

The  fact  that  the  furniture  remained  In  the 
house,  and  that  the  idalntilTs  hired  man  made 
a  frequent  huipectlon.  of  the  household  goods, 
and  had  a  general  oversight  of  the  btdldinga 
during  the  day,  to  nota  tall  eoitivalent  fw  tbe 
constant  supervision  Involved  In  the  occupan- 
^  of  the  preodses  aa  a  customary  place  .of 
abode,  and  the  actual  presence  In  the  building 
of  those  who  are  living  la  it  and  uslnc  It  aa  a 
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dveUiug  house  day  and  night  AEbworth  t. 
Insurance  Co.,  112  Mass.  422;  Hermann  t. 
Insurance  Co.,  85  N.  Y.  162;  Bonefant  t.  In- 
surance Co.,  76  Mich.  654,  43  N.  W.  682;  May, 
Ins.  249,  A;  Wood,  Ins.  180. 

Whether  or  not  the  risks  of  an  insnranee  on 
buildings  were  nuterlally  Increased  by  their 
Qonoccupancy  under  peculiar  circumstances 
and  conditions,  and  the  construction  of  section 
20  of  chapter  49  of  the  Revised  Statutes,  with 
special  refereoce  to  the  burden  of  proof,  were 
questions  considered  by  this  court  In  the  re- 
cent case  of  Jones  t.  Insurance  Co.,  90  Me.  40, 
37  Atl.  Assuming,  without  deciding.  In 

the  case  at  bar,  that  the  risks  may  have  been 
appreciably  Increased  by  the  facts  relating  to 
the  occupancy  of  the  buildings,  the  evidence 
afforded  by  the  natural  presumption  of  such 
an  increase  of  risk,  on  the  one  hand,  and  by 
the  immediate  supervision,  care,  and  oversight 
on  the  other,  may  reasonably  be  deemed  so 
nearly  la  equillbrlo  as  to  strengthen  the  proba- 
bility underlying  the  plaintiff's  third  propo- 
sition, that  the  defendants  waived  any  forfei- 
ture which  may  have  occtirred  by  reason  of 
the  nonoccupancy  of  the  dwelling  house. 

The  question  of  waiver  or  estoppel  In  this 
class  of  cases  has  frequently  been  before  the 
courts  In  different  Jurisdictions,  and  its  solu- 
tion should  now  be  attended  with  Uttle  or  no 
difficulty. 

A  walTW  biTolTes  the  Idea  of  assent,  and 
assent  Is  primarily  an  act  of  the  understand- 
ing. It  presupposes  that  the  person  to  be  af- 
fected has  knowledge  of  his  rights,  but  does 
not  wisb  to  enforce  them.  Jewell  r.  Jewell, 
Si  Me;  301.  24  Atl.  858.  It  Is  an  'intentional 
rellnqatshment  of  a  known  rli^t"  (Boblnsou 
y.  iQsnrance  Go.  [Me.]  38  AU.  320),  and  Is  a 
question  of  fact  whenenr  it  Is  to  be  Inferred 
from  erldence  adduced,  or  Is  to  be  estafdlsbed 
firom  the  weight  of  evidence  (WUUams  r.  As- 
sociation. 89  Me.  US,  36  Atl.  6S;  NIckersofi 
T.  Nicker8(ni.80Me.lOO,12AtLSSO).  Again,  It 
may  happen  that  a  waiver  of  a  breach  of  the 
condition  In  the  policy  waa  not  actually  in- 
tended; but  If  the  omduct  and  declarations  of 
the  Insurer  are  of  such  a  character  as  to  Jus- 
tify the  belief  that  a  waiver  was  Intended,  and 
acting  upon  this  belief  the  humred  is  Induced  to 
Incur  trouble  and  expense,  and  is  subjected  to 
delay  to  his  Injury  and  prejudice,  the  Insurer 
may  be  prohibited  from  claiming  a  forfeiture 
for  mdi  a  breadi.  iq>on  the  principles  of  equi- 
table estoppel.  Wood,  Ins.  170.  832,  837,  and 
cases  cited;  Bfay,  tna.  S  SDi;  Peabody  r.  As* 
sociatlon,  89  Me.  96, 36  Atl.  1020. 

In  support  of  the  claim  of  waiver  In  this 
case  the  plaintiff  calls  attention  especially  to 
the  faAts  disclosed  by  the  testimony  of  Mr. 
Ghamplato,  the  resident  secretary  of  the  North 
British  &  Mercantile  Insurance  Company,  hav- 
ing general  management  of  their  business  tn 
this  state.  Be  was  notified  of  tiie  fire  by  Mr. 
Gammon,  the  local  agent  at  Mechanic  Falls, 
who  Issued  both  of  the  policies  M  suit.  On 
the  26th  of  July  be  met  Mr.  Gammon  at  his 
place  of  boBlnesB,-  and  togetUer  th^  went  to 


the  Hanscom  place.  Mr.  Champlaln  there 
learned  from  Mr.  Gammon  that  the  "family 
had  not  been  In  the  house  since  the  fall  be- 
fore, and  waa  Informed  by  the  plaintiff  that 
Thurston  the  night  before  the  fire  went  to  his 
home  after  doing  the  chores,  and  did  not  re- 
turn to  the  place.  Mr.  Gammon  days  he  was 
infonned  of  the  nonoccupancy  on  the  morning 
after  the  fire.  Continuing  bis  testimony,  Mr. 
Champlaln  says:  "1  thea  questioned  him  as 
to  the  valu?  of  the  bnlldlng.  He  said:  'Some 
eight  or  nine  years  age  I  purchased  this  place 
of  my  sister  Mary  A.  Lane.  I  gave  h&  ¥2,< 
500  for  the  place.  Since  tfa«i  I  have  laid  om 
a  good  deal  of  money  on  the  bullilings,— as 
much  as  $10,000.'  *  *  *  I  then  questioned 
him  about  the  furniture.  He  said,  he  had  a 
good  deal  of  furniture  In  It  Then  I  said  to 
him,  'Are  you  prepared  to-day  to  give  a  sched- 
ule showing  the  value,  or  the  values,  of  the 
property  burnedf  He  said:  *No;  I  am  not 
The  property  was  worth  more  than  the  Insor^ 
ance,  and  I  do  not  see  tbe  need  of  It'  I  told 
him  It  would  be  necessary  for  him  to  make  a 
schedule;  that  he  probably  had  his  bills  of  his 
repairs  to  the  hou^,  and  also  of  his  fumltnre; 
that  he  should  take  those  bills,  and  from  them, 
and  from  what  Information  he  had,  he  should 
make  us  a  schedule  showing  the  correct  value 
of  tbe  house  and  the  bam,  also  of  the  personal 
property  In  the  house,  and  the  personal  proper- 
ty In  the  stable  or  bam;  that  he  could  take 
time  to  do  It;  that  what  we  wanted  in  such 
a  case  was  tbe  real  value  of  the  property  at 
tiie  time  of  the  fire.  He  said  he  did  not  see 
any  need  of  doing  it  but  he  would  do  it  I 
told  him,  when  he  had  Us  schedule  onnpleted, 
to  give  it  to  our  agent  who  was  present  and 
he  would  forward  It  to  me;  tqjxm  Its  receipt 
I  would  endeavor  to  make  aitangements  with 
Mr.  Moses  B.  Bmerson,  the  genertd  agent  of 
the  Home  Insurance  Company,  to  meet  me 
and  come  to  see  him. 

"Then  we  went  up  to  the  rtdua  at  tbe  Are. 
which  was  qnlte  a  little  distance  from  tbe 
Walker  bouse.  Mr.  Hanscom  showed  me  the 
else  of  the  buildings;  explained  to  me  the 
rooms  of  the  main  house.  He  showed  me  tbe 
remains  there  were  of  the  plnmblng,— tbe  aoO 
pipe  that  came  down,  he  said,  from  the  bath- 
room,—and  ejqplahied  to  me,  abont  tbe  coo- 
structlon  of  the  bouse.  Then  he  took  tbe  L 
part  In  the  same  way»  and  the  stable  and  tbe 
bam. 

"Then  we  retnmed,  and,  pfiBg  by  the  Thms- 
taa  honse,  he  pointed  It  out  and  said.  'This  Is 
where  Mr.  Thurston  lived,  and  this  Is  where 
tiie  furniture  that  was  removed  from  the 
bouse  is  now  located.'  I  asked  him  to  Aow 
It  to  me,  and  we  went  In.  I  tUnk  It  was  sturt 
of  a  shed  or  carriage  honse.-^somethlng  of  ttiat 
nature.  It  was  not  In  the  tDaln  house.  It 
was  all  piled  up  there  huUscrtnxtnately.  There 
was  quite  an  amount  of  It  I  said,  *lt  win  be 
necessary  for  you  to  also  make  A.  schednle  of 
this  property  saved,  and  give  that  to  BIr.  Gam- 
mon.'onr  ageat,  with  the  otJier  schedule  I 
i^^oke  to  ;f  ou  abont' 


Digitized  by 


Google 


HAH^M  V.  HOUB  IK&  00. 


327 


"The  ■chedule  was  Bent  to  me  ybij  abortly 
after  tliat  I  think  I  received  It  In  Ju^. 
Upon  my  return  I  ^idaiTored  to  anwife  ft 
meeting  between  Mr.  Bhnmon,  of  the  Home, 
Mr,  Hanacom,  and  mya^  On  the  27tb  of 
August,  Mr.  Bmeraon  suit  Mr.  WeUiwbee, 
special  agent  of  the  Home  Insurance  Com- 
pany, to  Portland,  and  we  came  together  to 
Mechanic  Falls;  drove  to  Poland  to  And  Mr. 
Hanscom.  X  th«i  made  arrangements  for 
Mr.  Emerson  and  Mr.  Hansann  to  meet  ma 
at  my  office  <m  the  4th  of  September.  They 
came  thttv.  Mr.  flmeraon  and  I  talked  over 
the  schedidea  tbat  wa  had  reeelred,  gave  Mr. 
Hanscom  blanks  upon  which  to  make  his 
proofs,  and  toM  him  to  make  them  out,  wiiich 
he  did,  and  B^ed  qpon  our  agents  tin  10th 
day  of  September. 

**I  received  that  proof  tnm  Mr.  Gammon 
Mk  the  Uth.  Between  the  time  1  first  went 
to  see  Mr.  Hanscom,  in  July,  and  the  11th  of 
S^^mber,  when  I  received  the  proof,  Mr. 
Hanscom  came  into  my  office  twice,  I  think, 
and  said  he  thought  we  ought  to  pay  th»iDai; 
that  ha  bad  bad  a  large  lose  there;  to 
thougtat  we  ought  to  pay  it  I  told  htm  I 
would  arrange,  as  soon  aa  possible,  to  have 
Mr.  Bbnersfm  and  mys^  to  see  him,  and 
then  we  would  Instruct  him  what  to-do  about 
his  proof,  so  that  be  could  go  sEbead  and 
make  It,  On  one  of  those  ooca^ons  I  said 
to  blm:  *I  have  made  some  Inquiries  abOtat 
the  bills  of  goods  purchased  at  W.  T.  Kllbwu 
&  Oa's  and  Walter  Corey  St  Co.,  and  I  find 
that  ther  were  largely  purchased  by  Mrs. 
"Pcptf  and  that  small  amounts  were  pnr- 
Phased  by  Mr.  Hanscom.  I  also  find,  by 
looking  at  the  records  In  ▲id>nm,  that  the 
IHlce  you  paid  Mrs.  Lane  for  the  property 
was  91,000;  that  no  money  seraaed  to  pass, 
aa  on  tliat  day  you  gave  her  a  bond  batik  for 
91,000,  to  aiq^rt  her  during  the  remainder 
of  ber  Ufe.  Tbaae  statementa  do  not  -exactly 
correspond  with  those  you  made  to  nie.* 
Mr.  Hanscom  was  quite  excited,— ^^ther  vio- 
lent in  bis  talk. 

"On  the  lOtb  day  of  October  I  was  called 
to  the  tdephone,  and  learned  that  Mr.  Hans- 
com  wished  to  speak  to  me.  He  aaid:  'I 
want  to  have  that  claim  of  mine  settled  to- 
day.' I  said:  *I  cannot  settle  it  to^y,  Mr. 
HanscouL  The  claim  Is  not  due,  and  we 
ahould  not  think  of  settling  the  claim  before 
•  It  la  due.'  He  said:  The  claim  is  due  to- 
day.' laald:  *No;  the  claim  Is  not  due 'until 
the  11th  day  of  November.  Tour  proofs 
were  received  on  the  11th  of  September,  and 
tbe  sixty  di^  carry  It  until  the  Uth  of  No- 
TCTiber.  He  aald:  *I  am  coming  down,  and 
I  want  that  claim  settled  to-day.*  I  said:  'It 
will  do  no  good  for  you  to  come  down,  Mr. 
Hanscom,  aa  we  shall  not  settle  the  claim  to- 
day. We  shall  not  settle  It  before  the  Uth 
day  of  November,  and  it  is  somewhat  doubt- 
ful If  we  do  then.*  About  half  past  12  of 
that  day  be  came  to  my  offlee  and  demanded 
payment  I  told  him  that  we  sbonld  not  pay 
It,  Hs  said  tha  -claim  was  due.  I  told 


him  the  claim  was  not  due.  He  Insisted- 
that  he  made  his  i^oof  on  ^e  10th  of  An> 
gust  I  told  him  the  proof  was  not  made 
until  the  10th  of  September,  and  received 
1^  me  the  Uth  of '  September.  Bfr.  Hans- 
com was  onlte  excited  aboot  it  He  said 
he  would  sne  as;  be  would  make  us  pay 
It  all;  that  we  would  have  to  pay  Inteeest 
from  the  10th  day  of  August  I  said  to 
him.  That  remains  to  be  determined.*  On 
the  12th  day  of  November  Mr.  Hanscom 
again  came  into  my  office  and  demanded  his 
ppy.  He  said  the  daim  bad  become  due, 
and  he  wnnted  his  money.  I  told  him  that 
I  should  not  settle  that  day;  that  I  would 
confer  with  my  company,  and  also  with  Mr. 
Bmerson,  of  the  Home;  thai  we  would  let 
him  know  what  we  decided  to  do. 

"I  conferred  with  my  company  and  with 
Mr.  Bmerson,  and  we  both  declined  to  pay. 
Mr.  Bmerson  afterwards  arranged  a  meet- 
big  between  Mr.  Hanscom,  himself,  and  my- 
self at  my  office  on  the  10th  day  ot  Novem- 
ber. At  tbat  meeting  Mr.  Bmerson  and  I- 
thoroughly  dtscnased  the  mattw;  dedded 
tbat  we  would  not  pay  the  dalm;  inffffmed 
Mr.  Hanscom  that  on  account  of  the  nonoe* 
cupanoy  of  the  property,  tin  exccsstre  valua- 
tion put  upon  the  furniture,  aadinfOrmatl<m 
that  we  had  recetred  that  the  prasonal  prop- 
erty belonged  largely  to  other  people,  we 
declined  to  psy  it  Mr.  ^nacom  was  om- 
siderably  excited;  said  the  property  all  be- 
longed to  him,  tbat  he  would  mato  us  pay, 
sue  US,  and  so  (^n,— 4fae  c3A  Bt«y*  I  said  to 
Mr.  Hanscom: .  'When  I  first  came  to  see 
you  in  regard  to  this  matter,  ynn  told  ma 
that  yon  paid  $2,600  to  your  sister  Mary  A. 
Lane  for  tUs  ^Me^  I  went  to.  the  reonds. 
uid  found  that  yon  paid  91,000.  Ton  told 
me  that  yon  purchased  your  furniture  large- 
ly of  Waltw  Corey  &  Go.  and  W.  T.  KUbom 
A;  Co.  1  went  to  tbem,  and  found  that  yon 
pnrchssed  very  IltUe  fmnlture  ^  fliem;  that 
a  large  part  of  the  furniture  was  pnrchssed 
by  Mrs.  Pope,  and  paid  for  by  Mr.  Pope's 
checta.*  That  on  aoeonnt  of  the  nonoccn* 
pancy  of  the  pn^oty,  and  the  eKesalve 
value  put  upon  tile  famltnre,  and  the  Infu^ 
matlon  that  we  had  that  it  largely  bdonged 
to  otbers,  we  declined  to  pay,— we  had  con- 
cluded tiut  we  did  not  owe  him  anything. 
Mr.  Hanscom  was  very  much  excited,  talked 
violeutly,  gesticulated  vlolentiy,  declared  we 
would  have  to  pay  It  with  invest  etc.,  and 
went  out' 

"When  1  said  .to  blm.  Ton  told  me  that 
you  paid  92,600,  and  I  found  that  you  paid 
91,000,'  he  said,  'Tea;  I  aftnwards  made  It 
up  to  92,600.'  I  said  to  him,  1  found  no 
record  of  any  such  deed.*  ** 

On  cross-^amlnation  the  witness  fnrOier 
testified  as  follows; 

"Q.  Having  noticed  that  the  bulldlnRs,  as 
you  claim,  wwe  not  occupied,  you  still  di- 
rected Mr.  Hanscom  to  make  out  a  proof  of 
loss,  did  you  not? 

*^A.  1  directed  him  to  make  out  a  schedule 
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of  the  arttdbs  bnitted;  told  Ilim  bow  to  do  tt.' 
They  were  furiilsbed  wlthta  a  few  daya. 
Later  I  furnished  him  the  UanlcB  to  make 
oat  the  formal  proofs  of  lose. 

"Q.  Told  him  how  to  dO  that? 

"A.  I  do  not  think  I  gave  him  any  Instmc- 
tlon  at  that  time.  Mr.  Emerson  and  1  gare 
him  the  blanks,  and  told  him  to  make  ont 
his  proofs  of  loss. 

"Q.  At  that  time  yon  bad  raised  no  aoes- 
tlon  with  him  In  ressrd  to  the  tneteased  risk 
by  nonoccivancyl. 

.  "A.  I  had  mentioned  the  nonoccnpancy 
and  ascertained  tlw  nonoccnpancy  at  tba 
time  1  first  saw  him. 

"Q.  Yon  did  not  elve  It  to  him  at  that  time 
OS  a  reason  for  not  paying? 

"A.  No  question  of  paying  at  that  time. 
Yon  9tlU.  directed  talm  to  so  tm  and 
make  ont  his  proofa  of  loss? 

"A.  I  gave  blm  the  Uanks.  I  did  not  dlreM 
him  how.   I  did  not  teU  him  at  that  time  I 
ahoidd  not  pay  it  becanae  the  bnlldlngB  wm« 
'  not  occupied. 

<  "Q.  Did  yon  erer  'tell  bbn.  nntfl  the  litb 
or-  12th  of  KoTombcr,  tliat  yon  abould  not 
pay  Ml  the  ground  ct  nonoctinpancy? 
/'A.. I  do  not  tUnk  I  era:  told  him  we 
ahotUd  not  pay,  on  any  groond,  until  that 
time.  He  furnished  the  poiaia  of  loss.  I 
told  lilm  on  odjke  occasion  that  I  had  reoelred 
Information  from,  cthar  people  that  some- 
body else  owned  part  of  the  propwty.  I 
think  1  told  him  . from  whom  I  had  reeelred 
the  infonnation,— from  W.  T..  Kllbom  &  Go. 
and  Walter  Corey  &  Co.  and  N.  Q.  Pope.  On 
one  occasion.  I  told  Mr.  fiEanscom  that  I  had 
receiTed  Information  from  N..Q.  Pope.  Mrj 
Pope  resides  in  the  state  of  Maine  part  of 
the  time.  His  heme  is  near  Portland  a  poi^ 
tlon  of  tbe  time.  His  family  is  there  a  por> 
tloo  of  the  time." 

Acoording  to  Mr.  Cbamplaln's  testlmc::^!  It 
was  November  19th  **wben  they  Informed 
the  plaintiff  tliat  th^  would  not  pay  on  ac- 
eount  of  nonocenpad^,  among  other  rear^ 
sons."  Yet  on  Norembar  80th  Bfr.  Bmemon 
wrote  to  the  plainttfTs  attorney,  sayli^.  "We 
hare  had  several  conferencM  with  Hr.  Hans- 
corn  looking  to.  a  final  settlement  of  hla 
claims,  but  fall  to  arrive  to  any  .agreement 
as  to  the  amount  for  which  the  company  is 
liable  under-  the  policy." 

It  Is  manifest  from  this  testlnumy  that, 
being  reaamiaUly  satisfied  with  the  precau- 
tions taken  the  plaintiff  for  the  protectloD 
of  his  buildings,  the  defendants  agents  had 
no  thought  of  contesttng  the  claim  on  tbe 
ground  of  nonoccnpancy  nntU  they  became 
irritated  and  incensed  by  the  plaintiff's  per- 
sistency and  Impatience  In  [Mressing  his  de- 
mand for  payment,  and  by  tlte  discussion 
over  the  value  and  ownership  of  the  fuml-i 
tare>  The  foregoing  acts  and  declarations 
of  tbe  agents  afford  stronger  indication  of  an 
iotentlou  to  waive  the  forfeiture,  if  any,  and, 
when  examined  In  their  relation  to  tbe  ac- 
tion of  the  plalnttftAn^yowA  tberebjy.  prewnt 


also  more  satlsfaet(»y  grounds  ft>F  an  ertop- 
pti  ttaan  tlKwe  held  sufllol«it  for  the  purpose 
la  nnmerouB  decided  eases  analogous  to  the 

present  ' 

In  Titus  T.  Insurance  Co.,  81  «.  T.  4X<0,  Um 
policy  contained  a  «mdltKni  tfecbirtng  It 
In  caM  foreclostire  proceedings  were  commen- 
ced a«ahut  the  insured  property;  and  such 
proceedings  baring  been  commenced,  and  the 
property  adrertised  for  sale  before  the  fire,  tlie 
defendants  claimed  a  fMtfdtuie.  Upon  tlds 
branch  of  the  case  the  court  say}  *The  tosur- 
ance  company  may,  eonstdtlng  Its  owA  Inter- 
ests, choose  to  waive  ttR  f arfeltare?  uid  this 
It  may  do  by  express  langaage  to  that  «frttet, 
or  by  acts  from  which  a  watrer  tclUowe  as  a: 
legal  resnlt  •  •  *  But  it  may  be  Asnere- 
ed  broadly  that  If,  in  any  negotiations  or-traoiM 
actions  with 'the  fnsnred  after  knoiHedKe  at 
the  forfeiture,  it  recognises  the  continued  vtt- 
ndity  of  the  policy,  or  does  acts  based  fiioreon, 
or  requires  the  Insored  1^  virtue  thareoft«:do 
sonu  act  or  Inonr  some  -trouMe^or  esEpewe, 
the  ftvfHltnre  is,  as  a-  matter  of  law,  wMveflr 
and  It  is  now  settled  fa  this  court;  aft»  sMM 
difference  of  oplnkm,  that  sodi  a  walrcr  need 
not  be  based  on  any  new  agrecsneot  or  estop* 
peL  '.f  •  After  the ifiie,  and  after  ttodefaad- 
ant  had  notice  of  the  prooAsdkigli.-  \t  ceqidced 
the  Insurea  to  appear  before>«  penmi  appolAfe* 
ed  by  It  for  that  purpose,  to  be  examined  r'llef 
the  claim  to  the  pcdiey  herelnbefoie  inent.«..iKd. 
and  he^wae  there  subjected  to  a  rlgM^  inquisi- 
torial examination.  It  had  the  right  to  aiaka 
snch  examinatidn  oidy  by  rbrtne  of  tiK  poHoy. 
WhQU  it  requhed  Us  to  be  exadilnad,  lt«Kec^ 
dsedarigktglTentoltbytheptriicy.  Ifttacto 
recognised  the  r^dity  of  ^  policy,  and  siit>< 
jected  the  insured  to  trouUe  and  expense  aftee 
tt  kpew  (tf  tbe  forfeiture  sow  alleged;  and  ft 
cannot  now;  therefore.,  asseri  Its  IhTalldlty  m 
aooonnt  of  such  torfeltnre."  Seei  also,  Luk* 
ders  r.  Insnrance  Co.,  86  N.  Y.  414;  Trippe 
£ks|ety»  140  N.  Y.  S3,  85  N.  H.  310. 

In  Gans  Insurance  €e.,  48  Wis.  106;  the 
policy  contained  the  usual  pnrrMon  that,  if 
the  building  should  become  unoccupied  without 
the  cDuarat  of  the  company^  the  policy  sbonld 
he  void,  and  the  loss  occmxed  dmiiitg  the  period 
of  nonoccnpancy.  It  was  in  acoordance 
with  the  pravious  decisions  of  that  court,  lhat 
**the  requiring  <^  further  pkn^  of  kws  after 
the  company  was  chargeable  with  notice  or 
knowledge  that  a  omidltton  of  the  ptriley  had 
been  broken  (whhdi  requirement  subjected  the 
plaintiff  to  espense  and  delayj  is  a  wttlrer  oC 
tbe  breach,  and  estops  the  company  to'dahn  a 
forfeiture  at  the  poUey."  See,  also,  Webster 
T.  Insurance  Co.,  86  WIS.  67,  and  Nocthvnst- 
ern  Uut  Ufe  ins.  Co.  r.  Germanlu  fire  Ina. 
Oo^  40  Wis.  446,  So,  also,  In  .Cannon  r.  In- 
surance Co.,  63  Wis.  594,  11  N.  W.  11,  it  was 
held  that  where  fbere  has  been  a  breach  of 
cmdltlon.^  and  the  Insurer,  with  full  knowlr- 
edge  of  the  breach,  and  without  denying  its 
liability  on  that  ground,  requires  the  aasurad 
to  furnish,  and  he  does  furnish,  at  some  trou- 
ble anA  expense  pvooCa  at  lost  nnder  the  poU^ 
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7,  vlietber  flnrt  or  addltionia .  p^oefi, 
breacb  could  not  be  set  up  ua  a  deCenae. 

In  Insurance  Co.  t.  Kittle,  30  Mich.  61,  a  for* 
ftitnre  was  dalmed  by  reaqoa  of  additional 
inatwanee;  and  the  4]a«sti(Hi  of  waiver  was 
sabmitted  to  the  Jnr7  aa  one  of  faot,  and  tbeiy 
found  in  favor  of  the  lnsur«].  In  tbe  opinion 
b7  Ckwiey,  J.,  it  i»  aald:  "We  fiiinK  the  jury 
were  warranted  in  flndiog  tbat  the  defendant, 
by  caUing  upon  the  plaintiff  to  go  on  and  make 
oat  her  proofs,  and  requiring  her  to  be  at 
Oie  troaUe  and  opense  of  correcting  these  to 
aatisi^  the  oritlclBa  made  by  tbe  agent,  vrlthr 
oat  giving  her  to  nadesstand  that  the  company 
would  rely  apom  tbe  forfeiture,  should  be  held 
to  have  waived  it,  and  that,  U  It  was  the  pur- 
pose all  the  while  to  Insist  .upon  .  It,  tl^e  agent 
did  not  act  towards  bar  in  0»od  faith." 

In  Cleaver  v.  Ineurance  Oo.,  71  Mich.  41^ 
S8  N.  W.  571,  it  was  also  <^m«d  tbat  a  for- 
feitore  bad  been  Incarred  by  taking  additional 
insurance  contrary  to  tbe  condltioiu  of  tbe  pot 
Icy.  But,  with  full  fcnowla(^  of  thn  facts 
showing  Bueb  forCeltttre,  tbe  company  failed  to 
notify  the  Insured  rof  «n  intention  to  Insist  on 
Bw^  defense  nntil  ajfter  its  adjuster  had 
ualned  ipto  the  loss;  and  reeelyed  from  the  in- 
sured all  tJbe  iBfoqpMtUDU  herMked'foi  in  vela* 
tkm  to  its  extent  and  value,  taking,  two  days 
of  hia  timet  and  the  services  of  a,  man  furt 
aiabeA  by  the  insured,  and  malUng  no  point  of 
Qw  taking  of  such  additional  insurance  aa  a 
reason  why  the  insurance  sbonld  pot.  be  paid. 
And  It  was  held  that  these  facts  wwe  auffl- 
deot  to  warrant  the  Jury  1°  finding  a  WlVfir  of 
tiie  forfeiture  by  the  company. 

See,  also,  MartUnscm  v.  Inanrance  Go^  04 
Mich.  372,  31  N.  W.  201,  In  which  tbs  cowt 
sar:  "With  a  knowtedge  of  all  the  acts  erearfc- 
Ine  Vae  focf^tnre  dalraed.  upon  the  trial,  the 
defendant  company  put  the  assured  to  exp«nae 
In  pofecting  proofs,  of  loBS,  wblcb  under  the 
tveeent  claJxn  of  defendant  were  wbuUy  un> 
necessary,  aa  the  prooCs,  bowever  iwfrfeot,  w^ 
wiudesa  If  the  de&nse  of  fonCeitnre  was  a 
geod  <JD&  By  this  aetkm  the  def^dant  com- 
pany most  be  beM  to  have  waived  sueb  der 
flense."  The  question  of  waiver,  however,  ap- 
pears to  have  been  submitted  to  the  jury  as  a 
quCTtlon  of  fact,  and  t^r  finding  was  In  favor 
of  the  plaintiff. 

In  Insurance  Oo.  t.  Miller,  120  Pa.  ^  60^ 
14  A.tl  38S,  the  court  say:  "It  ta.nat  dtfried 
that  the  incumbrances  exceeded  the  amount 
stated  by  the  insured.  Whether  Jt  -  was  by 
acddeatt,  IgBonmee,  or  deelgni-  doea  not  ap- 
pear. The  court  below  •  •  •  snbndttej 
the  aoeaticn  of  waiver  to  tbe  Jury,  who  found 
agaUiat  the  company.  I  do  not  tUnk  that  the 
mere  fact,  of  the  company's  -  calling  .upon  the 
asBured  to  furnish  tbe  pKlIminary  proofs  of 
less  wonld  <tf  itself  be  a  waiver  of  the  com- 
pany's right  to  avoid  the  policy.  Cases  migl^ 
arise  where  such  proofs  might  be  necessary  to 
onfll)le  tbe  company  to  show  the  bresjiAi  of 
warranty,  'nierc^  most  be  an  intraition  to 
w^lve  a  forfeiture  by  notice  or  acts  inoonslsV 
wtt  With  4ict#  eifwaising  th«  tig\iXi  to  torffitt 


e  *  *  WHh  fall  knowledge  oC.tke  Ineom- 
bcances,  the  company  not  only  caheia  for  proofs 
of  loss,  but  required  the  assured  to  furnish 
full  plans  and  specifications  of  tbe  building 
destroyed,  and  joined  In  the  appointment  of 
appraisers.  •  •  •  The  compaiiy  was  bound 
to  good  faith  to  the  assured,  and  If,  with  the 
knowledge  in  its  possession  of  every  fact  vpon 
which  to  avoid  the  policy,  they  misled  the 
plaintiff  for  nearly  a  year,  subjected  him  to 
the  expense  of  pcocurlng  plans  and  speclflca' 
tlons  of:  his  building,  and  neyer  Informed  him 
that  they  would  not  pay  because  the  policy  waa 
avoided,  they  have  no  ground  to  cmaplaln  If 
t}iey  are  now  held  to  be  estopped  from  aet- 
tixng  up  such  a  defoise." 

In  Peabody  r.  As^ation,  89  Me.  06,  ^  Atl, 
loeo,.  tbe  conrt  say:  -  "It  would  have  been  an 
Inexcasable  Impoisltion  to  invite  the  plaintiff 
to  make  up  proofs  of  loss,  when  the  intention 
of  tbe  oon^^y  was  to  wholly  ^Isr^rd  the 
Barney  whatever  might  be  th^  ze^t  of  their 
investigation.",, ,  ,[ 

If  the  defendants  In  the  caae  at  bar  had 
tifuikly  denied  all  1i|ibUIty  on  the  policies  by 
refhfon  of  the  ai^g0  forfeitare,  it,  would  have 
been  a  wa^rer  of  proofs  of  loss,  and  the  cause 
action  wsould  bave  accrupd  within  60  dayi 
after  such  d^al.CMarston  v.  Inaoraoce  Oo., 
5tt  N.  H.  M;,  Walsh  v,  Insunmoe  Co.,  94  Vt 
351),  while  tbe  practical  effect  of  the  course 
taken  by  tbe  coipapany  towards  tbe  {dalntiff  was 
a:poe^nement  of  the  action  for  more  than 
fopE  moBttia  from  ttie  date  o^  the  flre<  Instead 
f>f .  saying  to  tbe  i^aJntlff  exp]iclt\j  and:-nn- 
egulyq^ally,  Inuuedlat^  after  the  fire,  that  it 
cleariy  apj>eared  from  Us  own  admission  and 
the  statements  of  Thurston  that  his  poltelea 
were  forfeited  for  noooccupancy,  and  that 
they  must  absolutely  refuse,  to  pay  tbe  low, 
they  informed  him  that  it  was  necessary  for 
him  to  furnish  a  schedule  of  the  ^  f pmiture, 
that  he  could  take  time  to  do. It,  that  wbat  th^ 
wanted  was  the  neal  value  of  ;the  property,  and 
that  w^ien  the  schedule  was  pr^iared  the 
ageuts  would  come  and  see  blm;  tb^y.fa^ 
niebed  him  with  Uanlu  on  wbleh  to  make  his 
Pi^oofs  of  loss,  and  gave  him  Instructions  with 
xefecence  to  the  proofs;  they  subjected  him 
tQ^tbe  trouble  and  eipense  of  preperli^  these 
schedules  and  formal  proofs  of  loss,  and  re- 
quired his  attendance  upon  them  at  Portland 
on  two  oocasi(ms  for  the:  pwpooei  of  holding 
conferences  In  regard  to  the  ownoship  of  the 
prop^r^,  and  tbe  ext^t  of  tbe  loss.  The  con- 
clusion is  hrresistlble  that  daring  the  four 
months  succeeding  the  fire  tt>e  defendants  el- 
ther  intended  hi  good  faith  to  waive  tbe  al- 
leged forfeiture  arising  from  nonoecupancy, 
and  to  pay  the  amount  of  the  loss  when  satis- 
factorily determined,  or  they  were  gulll^  of 
"inexcusable  imposition,"  In,  subjecting  the 
plaintUC  to  unnecessary  trouUe  and  expense 
and  in  delaying  his  action  f^r  several  months, 
by  encouraging  tbe  delusive  b(9e,that  the  Joss 
w(Hild  be  paid  iQKm  receipt  of  due  proofis  of 
loss.  Tbe  ft>rmer  Inlereace  Is  warranted  by 
evidence,  Is  more  cECtJitable  to  dje  defond. 
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anta,  and  mate  eqnitatile'towarcis  the  plain:- 
tUr.  It  Is  accordingly  the  opinion  of  the  court 
that  the  defendants  cannot  now  be  permitted 
to  set  up  In  defense  a  fifffeltaie  of  the  policy 
alleged  to  have  been  created  by  the  nonoccu- 
pancy  of  the  buildings. 

2.  The  second  ground  of  defense  Is  that  the 
hoosehold  fomltnre  and  other  personal  prop- 
er^ on  the  premises  became  Incumbered  by  a 
chattel  mortgage  for  |1,000  on  tbe  22d  day  of 
Jnly,  1895,  and  that  the  policy  was  therefore 
forfeited  before  the  fire,  which  occurred  near 
midnight  on  the  same  day.  It  has  been  seen 
to  be  one  of  the  conditions  that .  "this  entire 
policy  shall  be  Told  If  the  subject  of  the  In- 
soiance  be  personal  property,  and  be  or  be- 
come Incumbered  by  a  chattel  mortgage."  It 
appears  from  the  copy  of  the  mortgage  In  the 
case  that  It  covered  the  land  and  buildings  in 
question,  "together  with  all  the  furniture  con- 
tained on  said  premises,  with  all  the  stodc 
and  fixtures  on  the  premises  hereby  mort- 
gaged." It  la  not  claimed  that  the  forfeiture 
was  Incurred  by  virtue  of  tbe  mortgage  on  the 
real  estate  (see  Smith  v.  Insurance  Co.,  50  Me. 
98),  but  it  Is  insisted  that  this  Incumbrance 
placed  on  the  personal  proper^  without  the 
consent  of  the  defendant  voided  the  policies. 

In  regard  to  this  transaction  the  plaintiff 
testified  as  follows:  "I  'placed*  a  mortgage  on 
this  place  the  22a  of  July.  The  buildings 
were  burned  on  the  night  of  that  day.  I  did 
not  get  the  hioney  m  the  mortgage  until  the 
next  morning,  the  23d.  I  received  the  tele- 
gram that  the  buildings  were  burned  after  I 
had  •  •  *  purchased  my  tickets.  It  must 
have  been  one  o'clock  In  the  afternoon."  It 
also  appears  from  the  certificate  of  the  county 
<derk  on  the  mortgage,  that  the  signature  of 
the  commissioner  who  took  the  acknowledge 
ment  of  the  Instrument  was  not  presented 
to  him  for  authentication  until  July  23d.  In 
view  of  these  facts  It  does  not  satisfactorily 
appear  that  the  transaction  was  completed  by 
the  dellT^  of  the  mortgage  and  the  paynfbnt 
of  the  money  tmtll  aft^  the  fire  had  occurred. 
It  ts  a  reasonable  Inference  that  the  instru- 
ment was  delivered  after  the  clerk's  certificate 
had  been  obtained,  and  at  the  same  time  the 
money  was  received.  In  any  even'^  It  la  ob- 
vlons  that  the  existence  of  thia  Incumbrance 
was  wliolly  unknown  in  Poland  at  tbe  time  of 
the  fire,  and  that  It  could  not  possibly  have 
Tiad  the  effect  to  increase  the  risk  of  the  In- 
-surance.  Furthermore,  although  the  mortgage 
was  recorded  ia  Androscoggin  cOunty  on  the 
^th  of  July,  and  the  defendants'  agent  must 
have  known  of  the  existence  of  It  from  his  ex- 
nmlnatlon  of  the  records  early  In  September, 
there  was  no  intimation  from  the  defendants, 
for  neatly  three  months  following,  that  they 
Intended  to  refuse  payment  on  account  of  this 
^-battel  mortgage;  and  In  view  of  all  the  evi- 
dence heretofore  recited,  sin  wing  an  Intention 
to  waive  any  forfeiture,  It  would  now  be  groas- 
ty  Ineqidtable  to  give  effect  to  this  Incum- 
brance as  a  reason  for  avoiding  the  policies. 

3.  Finally,  It  Is  contoided  by  the  defeiidantB 


^t  the  poUdes  are  Iwtli  rtOA  Reason 
false  swearing  on  tbe  part  (tf  the  plaintiff  In 
bis  formal  proofs  of  loss,  and  In  his  testimony 
before  the  court 

It  has  been  seen  that  each  of  the  policies  In 
suit  Is  Its  own  terms  declared  void  "In  case 
of  any  fraud  or  false  swearing  by  the  Insured 
touching  any  matter  relating  to  this  Insurance, 
or  the  subject  thereor*;  and  In  such  a  case 
It  la  settled  law  In  tbls  state  that,  If  the  Insured 
knowingly  and  purposely  makes  false  state- 
ments on  oath  In  his  prootn  of  loss  In  relation 
to  the  amount  or  value  of  the  goods  destroyed, 
the  policy  Is  thereby  voided,  both  as  to  the 
buildings  and  perscmalty  covered  by  ]t,although 
the  actual  losses,  truly  stated  In  the  proofs  (tf 
loea,  may  occeed  tbe  whole  amount  of  the  In- 
surance. *The  forfeiture  of  all  claim  under 
the  policy  Is  the  penal^  for  •  •  •  wlUfnlly 
false  swearing,  whether  such  false  swearing  In 
fact  operates  to  defraud  the  company  or  not." 
DoUoff  v.  Insurance  Oa.  82  Me.  266,  19  Atl. 
896.  But  In  determining  whether  an  excessive 
raltiation,  for  instance,  of  any  article  of  per- 
sonaJ  property,  was  the  result  of  willfully 
ttlse  swearing,  or  of  an  error  In  judgment, 
misinformation,  mlsrecollectiai,  or  mistake, 
It  Is  obviously  material  and  Important  to  con- 
sider the  amount  of  the  actual  loss  In  relation 
to  the  amount  of  insuranor^,  and  to  Inquire 
whether  the  Insured  could  liare  had  any  mo- 
tive to  swear  falsely  In  otder  to  swell  the 
amount  of  tbe  loss,  when  It  was  already  con- 
ceded that  the  loss,  honestly  stated,  would  ex- 
ceed the  amount  of  Insurance.  Erroneous  es- 
timates and  Innocent  mlsstatonaitB  are  not  a 
cause  of  forfeiture.  As  stated  In  the  Instruc- 
tion sustained  by  tbls  court  In  Linscott  v. 
Insurance  Co.,  88  Me.  49T,  84  AtL  405:  "If  a 
man  attempt  to  defraud  the  company  by 
means  of  false  swearing,  •  •  •  he  has  for- 
felted  his  whole  claim.  If  he  Is  blameless  In 
these  particulars,  although  Inaccurate,  although 
he  has  made  misstatements  that  are  not  charge- 
able to  his  dishonesty,  not  chargeable  to  hds 
falsehood,  not  chargeable  to  his  desire  and  de- 
termlnatlou  to  cheat  and  defraud  and  deceive, 
bnt  are  mere  mistakes  of  ^ther  Judgment  or 
memory,  then  you  will  deal  with  the  witness 
accordingly.  Punish  no  man  for  a  mistake^ 
bnt  visit  condemnation  upon  men  who  are 
false  and  fraudul^it,  and  upon  such  only.* 

The  length  to  which  this  opinion  has  al- 
ready' been  extended  by  reason  of  tbe  Impor- 
tance of  the  questions  Involved  forbids  any 
discussion  of  the  details  of  the  evidence  relat- 
ing to  this  branch  of  the  case.  The  announce- 
ment of  conclusions  Is  of  more  Importance  to 
anxious  suitors,  and  less  btn-densome  to  tbe 
profession  wben'puMlshed,  than  the  elaborate 
analysis  of  voluminous  testimony. 

The  totals  Insurance  on  the  buildings  was 
$8,000.  The  plaintiff  states  in  bis  proofs  of 
loss  and  In  his  testimony  that  they  cost  him 
t£,SOO.  Forest  Walker,  a  carpenter  who  has 
for  many  years  had  charge  of  the  work  at 
Poland  Springs,  was  called  as  a  witn^  for 
the  defendants,  and  testified  that  at  the  time 
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of  th«  Are  they  wem  worth  from  $5»G00  to 

96^000.  Tbe  valuation  placed  upon  the  IvDlld- 
Incs  by  tbe  defendants'  local  agent,  Mi;  Qmm- 
moD,  waa  from  H.000  to  96,000. 

Tbe  whole  amount  of  Insurance  oa  the  per- 
smial  property,  not  Including  the  hoisee,  was 
92,000.  The  Insurance  on  tbe  hoisea  waa 
9500,  but  as  the  plaintiff  sustained  a  loss  of 
only  one  horse,  of  the  estimated  value  of 
9100,  his  claim  for  Insurance  oa  tbe  personal 
property  Is  for  93,100.  In  the  proofs  of  loss 
the  estimated  value  of  furniture  destroyed  Is 
92,785.75;  and  of  the  property  saved,  91.705; 
a  total  of  94,570.75.  In  the  testimony  of  the  de- 
fendants* agmt,  Mr.  Gammon,  tbe  value  of 
the  iwoperty  covered  by  the  fumltore  danse 
Is  estimated  at  $S,G00.  and  the  vitee  of  the 
oOier  personal  pnqi^ty  is  fixed  In  tbe  proofs 
of  loss  at  91.262.50,-fl  total  of  94.782.50.  Ac- 
ocwdlng  to  tbe  proofs  of  loss,  the  value  of  tbe 
personal  proper^  destroyed  and  damaged  was 
94,048.25,-"neaxly  double  the  axnonat  of  Insur- 
ance claimed.  It  has  also  been  seen  that  the 
parties  stipulated  In  the  report  that.  If  the 
plaintiff  Is  oititled  to  recovra,  he  Is  to  hare 
'  the  full  amomt  of  the  Insurance  dalmed.  Ii^ 
deed,  tbe  testimony  of  ttie  plaintiff  in  relation 
to  tbe  value  of  the  muMtude  of  Items  Involve 
ed  In  the  inquiry  Indicates  entire  confidence 
on-  his  part  that  the  losses  greatly  exceeded 
the  Insurance,  and  leaves  the  Impresstoi  that 
be  cottslderttd  all  efforts  to  make  a  critical 
examination  of  values  as  unimportant  and 
superfluous.  Under  these  circumstances,  It 
would  seem  that  be  had  no  motive  to  make 
statements  on  oath  that  were  knowln^y  and 
designedly  false  In  relation  to  values,  either 
In  bis  proofs  or  In  his  testim<my.  It  most  be 
admitted,  however,  that  his  valuation  of  the 
personal  property  In  many  Instances  appears 
to  be  excessive,  and  that  there  Is  often  a  dtah 
crepancy  between  the  value  stated  In  the 
proofs  of  loss  and  the  estimate  given  tn  his 
testimony.  He  sometimes  betrays  Impatience 
under  cross-examination,  and  gives  answers 
that  are  hasty  and  lU  considered,  and  makes 
8tatem«it8  that  are  often  Indefinite  and  ap- 
parently Inacoorate.  Tbe  schedule  sppeaiw 
to  have  been  the  result  of  tbe  combined  ef- 
forts of  himself  and  his  wife  and  son  and 
Thonrton,  tbe  hired  man;  and  be  evidently 
testifies  under  the  embarrassment  which  any 
householder  would  experience  In  attempting 
to  recall  spedflcally  a  multitude  of  articlea  ta 
a  dwelling  house  destroyed  by  fire,  and  to  fix 
tbe  price  or  estimate  the  values  of  those 
which  be  did  not  purchase,  and  wttb  which 
be  was  not  familiar.  His  testimony  shows 
confoeion  and  uncertainty,  rraralting  from  his 
attempts  to  apply  bis  memory,  make  use  of 
bis  InformaUtMi,  and  exercise  his  Judgm^t 
In  regard  to  the  different  articles.  Before  the 
change  In  bis  circumstances  which  made  It 
necessary  to  raise  money  on  mortgages,  he 
appears  to  have  lived  In  affluence,  and  to 
have  been  accustomed  to  select  purchases  of 
the  best  quality,  with  but  llttie  regard  to  tbe 
expense.  He  shows  that  partiality  In  favor 


of  the  worth  of  hla  own  property,  and  that  tend- 
ency to  overestimate  the  value  c£  favorite 
and  familiar  artktea,  which  are  the  proverbial 
attributes  of  ownership.  But  It  appears  from 
his  testimony  that,  wltb  the  excepttoa  ot  tbe 
Instances  In  which  be  stated  the  cost  price  of 
tbe  artldes,  bis  statements  are  for  the  most 
part  such  estimates,  expressions  of  opinion, 
and  even  conjeetores  as  be  mlgtat  reasoiaUy 
be  expected  ^  give,  and  such  as  were  not  eat 
culated  or  designed  to  mislead  «r  deceive. 
In  some  Instances  he  may  be  censurable  for 
not  exercising  more  care  and  caution  In  giving 
his  answers,  or  more  ftankness  and  prompt- 
ness In  disclaiming  tbe  requisite  knowledge 
to  make  accurate  stslemoits;  but  It  ajfpean 
from  the  schedules  furttlsbed  the  defendants 
ttMt  be  placed  relatively  tiie  same  estlmatas 
upon  tbe  value  ot  the  property  ssTsd  ss  be 
did  upon  that  which  was  lost  Tbe  dalm 
that  the  plaintiff  was  not  the  owner  of  all 
the  furniture  was  abandoned  by  tbe  defend- 
ants. 

The  conclusion  therefore  La,  after  a  careful 
and  patient  examination  of  the  case,  that  the 
charge  of  willfully  false  swearing  on  the  part 
of  the  plaintiff  Is  not  so  clearly  and  fully  es- 
tablished by  the  evidence  as  to  Justify  the 
court  In  de<darlng  that  he  has  incurred  the 
penal^  of  forfeiting  his  entire  Insniancek 

According  to  the  stipulations  In  tbe  K^mt, 
the  entries  mast  be: 

Judgment  tcr  the  plaintiff  against  the  Home 
Insurance  Company  for  92,100,  and  against 
the  North  British  &  Mercantile  Influrance 
Company  for  93,000,  without  Interest  In  either 
casa 

(n  Ms.  MS) 

STATE  V.  BOWMAN. 
(Sopnnie  Jndkdal  Court  of  Maine.  June  1, 

1807.) 

Orasd  Johibs^Sbcbbct  or  FsoossDiBrae— Eiest 

TO  OUICT. 

1.  The  presence  of  a  straograi^r  before  a 
srand  Jury  while  witnesses  are  being  examined, 
by  enresB  order  of  the  court,  who  takes  sten«^ 
grapiiic  notes  of  the  tsstlmonv,  althoogfa  he  retires 
before  the  jury  commence  tnelr  ddiberatioD,  in- 
valldates  an  IndietmeDt  found  upou  the  testimony 
of  witneeses  givm  under  these  drcunutancefl. 

2.  flefd,  that  this  is  a  matter  that  can  be  taken 
adrantage  of  by  tiie  reqtwideat  In  as  todietmoit. 

(Official.) 

Bxceptlona  from  supreme  Judicial  court, 
Kennebec  county. 

Frank  M.  Bowman  was  Indicted  for  being  a 
common  seller  of  intoxicating  liquors,  and  he 
filed  a  plea  in  abatement,  to  wblch  demaixer 
was  sustained,  and  be  took  exceptions.  Bz- 
ceptlona  snstained.  Demurrer  overrvled. 
Plea  adjudged  sufficient  Indictment  quashed. 

G.  W.  Hessdton,  Co.  Atty.,  for  tiie  State. 
B.  L.  ntcomb,  for  defendant 

WI9WELL,  J.  Tb  an  bidlctment  charging 
him  with  being  a  common  seller  of  Intoxicat- 
ing liquors,  the  respondent  filed  a  plea  In 
abatement,  In  which  It  la  alleged.  In  substance. 


Digitized  by 


Google 


m 


as  ATLANTIC  BBPORTEB. 


(Ma 


that  TrhUe  the  gaoA  Jory  which  found  and  re- 
birned  thla  Indictment  was  In  session  the  pre- 
tiding  Jndge  niade  and  Issued  the  following 
(«der  to  the  offidal  stenographer  of  the  comt: 
"At  the  request  of  the  connfy  attorney,  70a 
are  Instructed  to  attend  with  tdm  before  the 
grand  Jur,  there  to  assist  him  In  taking  down 
the  testimony  of  witnesses  In  the  esse  of  State 
r.  F.  M.  Bowman,  being  tnrestigated  by  the 
grand  Jury.  Ifon  will  not  be  presoit  during 
the  deUbeatlons  said  Jury,  and  you  will  not 
dlsdoM  any  teBtlmony  so  taken  down  or  beard 
by  you,  excepting  to  said  Jury  or  the  county 
attwney,  or  by  orOer  of  the  court"  In  obe- 
dlence  to  this  order  the  stenographa,  after  b«- 
ing  sworn  to  faithfully  perform  the  duties  Im-> 
posed  up(ai  him  by  the  fcr^ioinc  order,  at- 
tended  with  the  county  attorney  before  the 
grand  Jury,  and  took  down  the  testtanoi^  at 
the  witnesses  for  the  state  In  the  case  agnlnftt 
the  respondent  Oun  btSjig  Investigated.  He 
left  the  gEsnd-Jury  room  before  the  Jury  com* 
menced  their  deliberations  i^ion  the  case. 

To  tills  Idea  in  abatemoit  the  county  attm^ 
ncty  dttnnrred. '  The  demurrer  was  sustained, 
the  plea  adjudged  bad;  ai^  the  respnident 
took  exceptions^ 

.The  question  presmted  la  whether  the  inres* 
anee  of  a  stenographer  before  the  grand  Jury 
wbUe  witnesses  are  being  examined*  by  ex: 
press  order  of  court,  who  takes-  stoKwrapblc 
notes  of  the  testimony,  -but  who  retired  b^ore 
the  Juiy  commenced  th)^r  ddlberatloas,  in- 
ralldates  an  ipdictraent  fonnd  upon  the  testl- 
roony  of  witnesses  given  under  these  drcum- 
stancea.- 

It  has  long  been  the  polity  ot  the  law,  In  the 
furtherance  of  Justice,  that  tbB  investigations 
and  deliberations  of  a  grand  Jury  ^onld  be 
conducted  In  secret  The  obrloos  reasons  for 
this,  founded  iqxin  sound  principles  of  puUIc 
poSicy,  in  to  secure  the  utmost  fireedom  of 
disclosure  of,  alleged  crimes  and  offenses;  to 
secure  that  freedran  of  deUberatltui,  exprcB- 
slon  of  <^iolon,  and  of  action  among  the  grand 
Jurors  which  would  .be  bnpalred  If  the  part 
talcen  each  might  be  disclosed  to  the  ac^ 
cnsed  or  to  others;  to  prerent,  to  s<»ne  ez^ 
toit,  the  opportunity  of  perjury  and  snboma- 
tlon  of  perjury,  by  withholding  ttie  knowledge 
of  facts  testified  to  before  the  grand  Jury;  and 
to  conceal  the  fact  that  an  alleged  crime  Is 
being  Investigated,  or  that  an  Indictment  has 
been  fotmd,  ad  as  to  avoid  the  dangar  of  the 
escape  of  the  accused  before  his  arrest 

In-  accoxdanee  with  this  policy,  tl»  oath  ad- 
mlidstered  to  grand  Junws,  estaUbOied  by  com- 
moQ-law  usage,  ancient  and  modern,  and  pre- 
soAed  bs  our  anm  statute,  contains  this 
clause:  "The  state's  counsel,  your  fellows*, 
and  your  own  you  stedl  ke^  senet"  The 
expression  "state's  counsel"  means  more  than 
the  opinions  or  advice  given  by  the  {vosecut- 
Ing  attorney  to  the  Jury.  The  Injunction  of 
sacarecy  appUea,  as  well  to  the  secrets  of  Qxe 
s^Lte,  the  perso^  accused,,  the  facts  testified  to 
wiilch  Indicate  the  guilt  of  the  accused  of  tiie 
offense  unc^  investigation,,  apd  the  witnesses 


vtid  testify  to  suah  facta.  Id  the  case  of  State 
V.  Fasset,  16  Conn.  487,  It  Is  said:  "The  grand 
Jury  swvar  the  aecrete  of  the  cause,  Uwlr 
own  and  thetr  fellows',  fbey  wUl  obsove  and 
keep.'  The  secrets  of  the  cause  must  relate 
to  the  persons  accused,  the  witnesses,  who 
they  are,  and  what  tbey  tesU^."  We  think 
tlut  the  expresston  "state's  counsel,*'  in  tbe 
oath  prescribed  by  our  statute.  Is  equlvaloit  to 
*the  secrets  of  the  cause,"  construed  In  Om 
above  case. 

In  view  of  tbe  fact  Qiat  puldlc  policy  re- 
quires secrecy,  not  only  as  to  dellberaUima  of 
a  grand  Jury,  tbelr  own  eounsd  and  their  fel- 
Ibws*,  but  also  as  to  tbe  wltpowos  -Wbo  testi- 
fy and  thefar  testimony,  tbe  state's  counsel,  for 
the  reasoBB  suggested,  and  as  tbe  oath  ot  the 
Jurors,  detdaratoar  of  this  policy,  enjoins  them 
to  keep  secfet  tlie  state's  coonsel.  was  It  prop- 
er for  tiie  court  te  order  a>person.  other  than 
the  county  attorney  or  assistant,  to  be  pres- 
ent-wblle  witnesses  were  being  examined  be- 
fore the  grand  Jury,  and  to  take  down  their 
tssdUKHor?  We  think  It  ms  not;  Oiat  it  was 
ccmtrary  to  the  policy  of  our  laws,  and  to  the 
universally  prevailing  custom  in  our  state. 

It  would  be  of  little  avidl  to  swear  the  Jnrom 
to  keep  seciset  the  '^state's  oooasd,"  and  at 
the  ssme  time  to  opea  ttie  doors  of  the  Jury 
nxmi  to  persoffiB  iraatttbcwtBed  by  -law,  while 
the  state's  crainsel.  is  bting  dladoaed  to  the 
Jury.  Although  Is  this  case  tbe  stenographer 
trtnt  throui^  tbe  form  at  taking  an  oath 
"not  to  disclose  any  testlmoaiy  so  taken  down 
or  heard  by  yoo,  ezceyting  to  said  Jury  or  the 
county  attomoy,  or  by  order  of  tbe  court," 
such  an  oalb  was  not  antborlced  Iqr  law.  It 
was  extra^dldal,  and  had  no  bfnffing  force. 

It  is  true  that  the  obllgatMs  of  secreqy  aa 
to  tbe  "state's  counsel."  or  state's  secrete,  nuqr 
siAseauently  be  removed,  and  tint  after  the 
purposes,  of  secrecy  have  been  aocompUsbed 
any  reveladoas  In  this  respect  may  be  made 
which  Justice  demands.  In  accordance  with 
tUs  principle,  the  case  of  State  v.  Bennei;  M 
Me.  867,  was  deddedr-a  leading  case  npoo 
the  oibdectr-in  which  It  Is  said.  "But  the  oath 
of  tbe  grand  Juror  does  not  pnAlUt  his  tes- 
tlfying  what  was  dons  before  the  grand  Jury 
wben  tin  evidence  was  reanlred  tor  the  pur- 
poses of  public  Justice  or  tbe  establlshmoit  of 
private  nghtB."  And  again,  **So«  In  all  cases 
wlvm  neeesssjcy  for  fha  protectlcm  of  the  ri^te 
^  partiei^  wfa^her  dvU  or  criminal,  ^and 
jurors  may  be  witnesses."  . 
-  But  la.  this  case  nel^er  public  Jqsliae  nor  tlpe 
estsbUsbmait  of  private  righte  requhred  that 
the  testlnumy  of  witnesses  who  testified  while 
tbe  accnsatlflo  against  the  respondent  was  un- 
der taiveBtlga11<u  Bhoidd  be  disclosed  In  tbe 
presence  of-  a  ateaogxa.pbta,  whose  presenco 
was  neither  autlwri«ed,by  stetnte  nw  cnstom. 
And  at  that  time  none  of  the  pmn^oses  of  se- 
crecy had  been  accomplished. 
.  Another,  and  perhaps  more  difficult  qoes- 
tton  is  wheQier  this  ts-a  ntatter  that  can  Im 
token,  advantage  of  by  the  respondent  Tbe 
pnesenqe-  of  tbe  stepograplier  affected  imly  tbe 
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tojonctioii  of  secrecy  aa  to  tbe  "state'a  coun- 
sel." If  this  can  be  WAived  by  a  prosecuting 
attorney,  so  tliat  it  4:annot  be  taken  advantage 
of  by  a  resp<Hideat»  It  waa  done  In  this  case.*  ■ 

In  State  t.  Clonsb,  40  Me.  573,  in  wltich  it 
was  decidod  tb&t  tbe  presence  of  an  uuautbor- 
ized  person,  wlio  participated  a«  a  juror  la 
Uie  proceedings  ot  the  grand  Jury,  inralldai- 
ed  tbe  Indictment,  altiiougta  12  competent 
grand  Jvrors  concurred  1b  finding  It^  It  is  said: 
'•Thi*  mere  fact  that  a  stranger  was  pres- 
ent when  the  Indictment  was  found  would  not 
render  It  Tofd.  Though  obviously  proper  and 
highly  Important  that  the  proceedings  of  a 
grand  Jury  should  be  In  secret,  one  who  la  in- 
dicted cannot  take  adTantage  <rf  it  If  they  are 
not"  Tbls  question  was  not  Involved  In  the 
decUon  of  the  case.,  The  person  present  in 
tbe  grajid-Jary  room  in  that  case  was  an  un- 
aothorlzed  person,  who  assumed  to  act  as  a 
giand  Juror.  But  It  la  unnecessary  to  decide 
whether  it  Is  a  correct  statement  of  the  law, 
because  tbe  stent^rapher  In  this  case  was  not 
a  mere  stranger.  He  was  in  the  grand-jury 
room  by  exfwess  order  of  court  He  partici- 
pated in  the  proceedings  to  tbe  extent  of  tak- 
ing and  preaerrlng  the  testimony. 

Although  tbe  obUgatton  of  secrecy  In  regard 
to  the  "state's  counsel"  required  by  Imme- 
morial usage,  and  Imposed  by  the  oath  of  grand 
Jurors  presottied  by  oar  statute,  was  undoubt- 
edly Intended  for  tbe  benefit  more  particularly 
of  tbe  state,  we  think  that  neither  the  prose- 
cuting attorney  can  waive  It,  nor  tbe  court 
nolUfy  its  objects.  If  such  an  ordei;  may  t>e 
made  at  tJw  request  of  tke  cowty  attorney,  we 
know  ot  no  reaacn  wky  It  may  not  be  done 
wtttioat  bis  request,  or  even  jigainst  hie  pro- 
test If  done  under  suota  circumetaBcea,  the 
government  could  not  present  the  questloBi  for 
review  to  the  law  court  It  can  only  be  rais- 
ed in  any  case  by  a  respCMOdent  We  think 
that  In  the  interests  of  justice,  aikd  in  accord- 
ance  with  tbe  prfnelplea  ot  pnbllo  poUcy,  It  Is 
wiao-  to  hold  that  this  la  a.mattn:  whidi  may 
be  tako)  advantage  of  by  a  respondent,  than 
that,  although  Improper  and  unauthorized.  It 
cannot  be  made  the  subject  of  review. 

Another  consideration  should  naC  be  lost 
alght  of.  The  object  of  an  inrestlgaUon  by  a 
grand  jury  Is  not  otSj  to  bring  tbe  gitf  Ity  to 
trial,  but  also  to  protect  the  Innocent  ftom 
gnmndless  accusatioB.  The  duties  of  grand 
juFMs  are  Important  and  responsible.  Tbay 
should  be  enth<dy  Independent  They  should 
be  uninfluenced  any  con^deratkm  except 
a  desire  to  "dlUgently  Inquire  and  true  in«- 
sentment  nacke  of  all  matters  and  things" 
glvea  them  In  charge,  acoordlng  to  their  eaths 
and  their  oonsclences.  If  It  be  competent  for 
the  court  to  order  a  stenographer  to  be  pres- 
ent and  take  steoographlc  notes  ot  the  testi- 
mony of  witnesses,  for  such  future  use  as  the 
court  might  order  or  the  law  allow,  it  m^ht 
be  done  m  (me  casa  only  during  a  whole  ses- 
nitm,  whUe  an  other  matters  were  investigat- 
ed fai  tbe  ordinary  way.  Should  that  be  dome, 
we  cannot  tell  what  influence  such  a  dls- 


crUoInatlon  might  have  upon  the  jurors.  We 
think  that  in  Bome  cases  it  might  affect  their 
Independence  and  Impair  the  rl^ts  of  the  ac- 
cused. 

Our  conclusion  Is  that  for  the  reasons  given 
the  proceeding  to  unauthorised  and  Impr(^>er. 
and  that  the  Indictment  so  found  Is  void. 

Tbe  entry  will  therefore  be: 

Exceptions  sustained.  Demurrer  ovarul- 
ed.  Plea  In  abatMoent  adjudged  sufflclait 
Indictment  auasheO. 

SAWYER  V.  J.  M.  ARNOLD  SHOH  00. 
(Stqireme  Jodlcial  Oonrt  of  Maine.  June  1, 
1897,) 

SUbtxr  and  Servant— NaaLiOEKCE—ELBT ATOXi— 
Accident  Ihsusanob  —  Evidbnob— 

CDSTOH— IXSTRDOTIOItS. 

1.  In  an  action  to  recover  for  personal  injuries 
by  a  defective  elevator,  tbe  alleged  defect  twins 
the  manner  in  which  one  of  the  dogs  used  to  hold 
up  the  elevator  gate  was  attached  to  the  gate. 
It  is  competent  to  aik  an  expert  In  mechanical  de* 
vices  how  the  dog  might  be  fastened  so  that 
there  would  l>e  no  danger  of  its  moving  exo^  hi 
the  natural  or  Intended  way. 

It  is  proper  for  an  expert  to  describe  the  dif- 
ferent ways  that  the  device  can  be  secured  so 
aa  to  be  .safe,  because  the  Jury  are  thereby  en- 
abled to  jtasa  upon  the  question  whether  the  de- 
fendant used  orainary  care  in  the  particular  re- 
spect complafaied  of. 

2.  To  a  requested  initmction  to  the  jury  by 
the  defendaaL  containing  a  general  prindiue  of 
law  applicable  to  the  defendant's  duty  to  fur- 
nish suitable  apirfianccs,  the  presiding  justice  ttld: 
'*Ttiat  is  so;  but  what  would  be  due  care  In 
driving  a  didl  horse  would  not  be  In  driving  a 
locomotive." 

Hf^d,  that  this  qualtfication  to  the  regt^ed 
Instmctioo  is  not  open  to  objection.  It  is  sim- 
ply an  illustrative  way  of  saying  that  ordinary 
care  in  any  dMW  depends  upon  the  circumstances 
of  the  case;  tliat  what  may  be  ordioary  care  un- 
der some  circumstances  would  be  gross  negU* 
gence  under  others. 

3.  The  defeodant  requested  this  Instruction: 
''However  strongly  the  jory  mny  be  convinced 
that  there  mar  lie  better  or  less  daogerous  aivll' 
ances  or  macoin^.  It  should  not  say  that  the 
use  of  alliances  or  madiinery  commonly  adopt- 
ed by  tbrae  in  the  same  buaiaess  Is  a  negligent 
use.  for  wUch  IlaUUty  ahould  be  dedareft  or  im- 
posed." 

In  answer,  the  presiding  Justice  said  to  the 
jury:  "Not  If  they  (the  juw]  believe  at  the 
same  time  that  lb  was  reasonably  anfflcient  them- 
selves. Tte  common  use  will  not,  of  course,  prove 
its  usefulness.  That  Is  evidence  of  its  usefulness, 
but  not  conclutive."  Whereupon  tlie  defendant 
asked  the  court  "Would  it  not  be  due  care  to  use 
as  is  ordinarily  used  far  persons  la  the  same  line 
ot  buaioess?"  to  which  the  court  replied,  "Tes; 
but  that  must  be  reasonably  safe  and  sound,  or 
he  should  use  due  care  to  have  it  safe  and  sound." 
Tbe  defendant  then  requested  this  inBtnicUon: 
"That  he  does  use  reasonable  care  when  he  uses 
the  same  machinery  that  is  In  use  in  the  same 
sort  of  business.''  To  which  the  court  replied: 
'fniough  tiie  Jury  riionid  fiml  that  It  was  actual- 
ly defective?  I  cteuld  not  say  to  the  Jury  that, 
if  they  lound  that  madhlaety  actually  defective 
and  insufficient,  it  would  be  any  better  because 
others  need  it." 

that  these  rulings  axe  unobjectionaUe 
upon  the  point  Involvpd.  Ordinary .  care  is  such 
oare  as  persons  of  ordinary  prudence  exerdse  un- 
der like  drcumstancefi.  It  does  not  depend  upon 
custom, 

4.  Evidence  was  admitted  durit^c  tihe  trial  that 
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the  defendant  held  an  ncddent  poller  upon  the 
elevator.  This  evidenoe  was  admitted  oa\f  for 
the  porpose  of  Bbowing  any  admisaion  of  the  de- 
fendant as  to  how  and  when  the  accident  hap* 
(jfiicd,  and  whether  the  defendant  was  using  or- 
dinary care  or  not  In  hia  cbar^  to  the  jury  the 
presiding  justice  said:  "Now,  it  is  contended  by 
the  plaintiff  that  they  (.referring  to  the  defendant] 
exercised  no  care;  that  they  intrusted  to  Insur- 
imce.  And  there  I  think  it  admissible  that  it 
should  appear  that  then  was  an  insurance,  or 
that  they  trusted  to  one  rather  than  npon  any  in- 
Testigation,  inquiry,  or  experiment^  or  conduct 
otherwise  of  tneir  own." 

Held,  that  this  instruction  was  erroDeous. 
The  burden  was  upon  the  plaintiff  to  prove  the 
necligenee  of  the  defendant,  and,  becaase  the  de- 
fendant had  taken  the 'Precaution  of  protecting 
itMlf  against  accidents,  this  fact  dionld  not  in- 
fluence tiie  Jury  in  determining  the  question  of 
negligence- 
Juries  should  not  be  allowed,  in  cases  of 
this  kind,  to  take  into  consideration  the  fact  that 
an  employer  is  insured  against  accidents.  It 
would  do  more  harm  than  good,  and  would  in- 
crease the  already  strong  tendency  of  juries  to 
be  influenced  in  cases  of  ^rsonal  injuries,  es- 
pecially where  a  corporation  is  defendant,  by  sym- 
pathy and  prejadioe. 
(Official.) 

Exceptions  from  supreme  judicial  court  of 
Maine,  Fesobacot  county. 

Actim  by  WInfleld  8.  Sawyer  f^hist  the 
J.  M.  Arnold  Shoe  Company  to  recover  for 
damages  sustained  by  the  plaintiff  on  account 
of  the  alleged  negligence  of  the  defendant  com< 
pany  In  not  providing  suitable  machinery  and 
appliances  in  and  about  a  freight  levator  in 
the  defendant's  store,  and  under  their  manage- 
ment and  control,  whereby  the  said  plaintiff, 
while  engaged  in  the  employ  of  the  defendant 
company,  and  while  passing  onto  said  ^vator 
In  the  performance  of  bis  duty,  sustained  se- 
rere  injuries  In  and  to  one  of  his  legs.  The 
Jury  returned  a  verdict  for  the  plaintiff  for 
On  motloa  for  new  trial  and  exceptions  by  de- 
fendant  Bzc^tiona  Bostalned. 

P.  H.  OilUn  and  a  J.  Hutchlngs,  for  plain- 
Uff.  F.  A.  WUacoi  and  a  F.  Woodard.  tat 
defendant 

WISWBLL,  J.  This  oetloD  was  to  recorer 
.for. personal  injuries  sustained  by  the  plain- 
tiff, and  caused,  It  bs  alleged,  by  a  defective 
elevator  of  ttae  defendant,  wlil<^  the  plaintiff 
had  occasion  to  use  In  the  conrae  of  his  on- 
ployment  The  alleged  dtf  ect  waa  the  man- 
ner in  which  one  of  tbe  dogs  nsed  In  luHding 
up  the  Alerator  gate  was  attadied  to  the 
sate.  Various  exceptions  are  alleged  In  re- 
gard to  the  admission  of  testimony,  and  as 
to  the  instructions  to  the  Jniy.  wUch  we  will 
consider  In  deteil. 

1.  An  expert  upon  mechanical  devices,  call- 
ed by  the  plaintiff,  was  allowed  to  answer, 
against  the  dtfoidanfs  objection,  this  ques- 
tion: "£tow  might  that  dog  have  been  fas- 
tened on  so  there  would  be  no  danger  of  the 
dog  moving  except  in  the  natural  or  intended 
way?"  We  think  that  the  question  was 
properly  allowed.  The  Issue  for  the  Jury  to 
pass  npon  was  whether  the  defendant  had 
used  ordliiRrjr  care.  In  view  of  UM  particular 


circumstances  of  the  situation,  In  providing 
a  reasonably  safe  elevator  for  the  plaintiff  to 
use  In  the  course  of  his  employment  It  did 
not  by  any  means  follow  thaX  the  manner  of 
securing  the  appliance  which  the  witness 
might  describe  In  his  answer  waa  the  only 
proper  way  in  which  It  could  be  dime,  or  that 
it  was  a  practical  or  necessary  way,  or  that 
ttie  defendant  was  negligent  in  not  having 
adopted  that  method.  Bnt,  to  enable  the 
Jury  to  pass  up<Mi  the  question  of  whether 
the  def^dant  had  nsed  ordinary  care  In  the 
particular  respect  complained  of,  tt  was  cer- 
tainly proper  tor  a  qualffled  person  to  de- 
scribe the  way,  or  the  different  ways,  that 
the  device  could  have  been  secured  so  as  to 
have  been  safe. 

2.  Counsel  for  defendant  requested  this  to- 
struction:  "An  empl(^er  performs  his  duty 
when  he  fundahes  appliances  of  ordinary 
character  and  reasonable  safety,  and  'rea- 
sonable safety'  means  safe  according  to  the 
usages,  habits,  and  ordinary  risks  of  the 
business.  No  man  la  h^d  to  a  higher  degree 
of  care  than  the  fair  average  ot  men.  In  the 
same  line  of  business  conducted  under  sub- 
stantially similar  circumstances."  In  an- 
swer to  which  the  Justice  presiding  said! 
"That  Is  so;  but  what  would  be  due  caie  In 
driving  a  dull  horse  would  not  be  in  driving 
a  locomotive."  The  drf«idant  excepts  to  the 
qualification.  We  think  that  thtfe  is  nothing 
objectionable  in  this  remark.  It  waa  simply 
an  lllnstnitlve  way  <it  saying  that  ordinary 
care  In  any  case  d^nded  upon  the  drcoufe- 
stances  of  the  case;  tiiat  what  might  be  wdi- 
nary  care  under  some  'circumstances  would 
be  gross  negligence  undw  others— a;  iwopo- 
sltion  too  dear  and  w^  settled  so  nesd  oom^ 
ment 

8.  Counsel  for  the  defendant  requested  Oiis^ 
Instruction :  "Hcywever  strongly  (he  jury 
may  be  convinced  tlut  there  may  be  better  or 
less  dangerous  appliances  or  macblneiy,  it 
should  not  aay  that  the  use  <rf  ^^iances  tt" 
machinery  commonly  adopted  by  those  In  the 
same  business  Is  a  negligent  use,  for  whii^ 
liability  should  be  declared  or  imposed."  In 
answw  to  whi<di  the  Justice  presiding  said  to 
the  Jury:  "Not  if  they  Cthe  Jury]  believe  at 
the  same  time  that  tt  waa  reasonably  snfll- 
dait  themselves.  •  •  •  The  commoa  use 
will  not,  at  comrae,  pcore  Its  ue^ulness. 
That  is  evidoue  of  Its  nsetnlnsss,  bnt  not 
condurive."  Whereupon  defeudanfs  com- 
Bd  asked  the  court,  "Would  It  not  be  due 
care  to  use  such  as  is  ordinarily  used  bj 
persmu  In  the  same  line  of  badness?"  TO' 
whldi  tbe  court  rqulied.  "Yes;  btrt  that  must 
be  reasonably  safe  and  sound,  or  he  should 
use  due  care  to  have  It  reasonably  safe  and 
sound."  Defendant's  counsd  thai  requested 
this  Instruction:  'THmt  lie  does  use  reaaon- 
able  care  when  be  uses  the  same  sort  of  ma- 
chinery that  la  la  use  la  the  same  sort  at 
business."  To  whidi  tbe  court  reiriUed: 
"Though  the  Jury  should  find  that  it  was  ao- 
tnaliy  defective?  I  should  not  say  to  the  Jury- 
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chat.  If  they  ftrand  that  machinery  actually 
defectlTe  and  InsufBdent,  It  woold  be  any 
better  because  others  need  it." 

We  think  the  defendant  has  no  eanse  of 
complaint  in  regard  to  any  of  the  rulings  of 
the  Jostlce  presiding,  upon  the  points  Involred 
In  these  requests.  OnUnary  care  is  snch  care 
MM  persons  ot  ordinary  pmdence  would  have 
exercised  under  like  dreumstances.  '  It  does 
Dot  depoid  upon  costom.  **It  would  be  no 
excnse  for  a  want  of  ordinary  care  that  care- 
lessness was  nnlrersal  about  the  matter  In- 
volved, or  at  the  place  of  the  accident,  or  In 
the  bnslness  geaerally."  Hayhew  v.  Mining 
Co.,  76  Me.  100. 

4.  The  defendant  corporation  was  insured 
asslnst  acddoit.  TUs  fact  Incfdeatally  ap- 
peared in  the  case  because  of  a  statement  In 
writing  from  the  d^endant  to  the  Insurance 
eompaoy,  which,  tt  was  claimed,  contained 
certain  admissions  of  the  defendant,  and  was 
admitted  only  for  the  purpose  of  showlns  any 
admlsaiMi  of  the  defendant  as  to  how  and 
when  the  accident  happened,  and  whether 
tbe  defendant  was  nslng  ordinary  care  or 
not  In  his  charge  to  the  Jury  the  Justice 
presiding  said:  "Now,  It  Is  contended  by  the 
plaintiff  that  they  [referring  to  the  defend- 
ant coTpc«atI(Hi]  exercised  no  care;  that  they 
Intrusted  to  tbe  Insurance.  And  there  I 
think  tt  admissible  that  tt  should  appear 
Uiat  there  was  an  insurance,  or  that  they 
trusted  to  one,  ratber  than  upw  any  Investl- 
catloo.  Inquiry,  or  experlmeat,  or  oondoct  oth- 
erwise of  their  own." 

We  think  that  this  was  error;  that,  while 
tbe  tact  that  the  defendant  was  Insured 
asalnst  accidents  should  have  no  legitimate 
bearing,  it  might  very  naturally  have  an  im- 
proper Influence  upon  the  Juty  in  passing  up- 
oo  tbe  one  question  Involved,— whether  or  not 
tbe  defendant  bad  failed  to  exercise  that  de- 
gree of  care  which  tbe  law  required  of  It 
The  burden  of  proving  that  the  defendant  bad 
failed  In  this  respect  was  upon  the  plalntlCF, 
and  we  do  not  think  that,  because  the  de- 
fendant had  taken  tbe  ^-ecaudon  to  be  In- 
sured against  accident,  It  should  have  any  In- 
flnoice  with  tbe  Jury  In  determlnbug  that 
question.  It  Is  true  that  tbe  fact  of  Insuiv 
ance  might  have  the  tSeci  of  lessening  the 
defendant's  reason  or  motive  for  being  care- 
fuL  But  the  qnestl<m  was  not  as  to  how 
much  or  bow  little  motive  tbe  defendant  had 
for  being  careful,  but  wbether  or  not  It  bad 
In  fact  exercised  due  and  reasonable  cara 

We  think  that  to  allow  Juries,  In  cases  ot 
this  kind,  to  take  hito  consideration  the  fact 
that  an  employer  was  Insured  against  occ*- 
dents,  would  do  more  harm  than  good,  and 
would  increase  the  already  strong  tendency 
of  Jnries  to  be  influenced.  In  cases  of  per^ 
aonal  Injury,  eq»eclally  where  a  corporation 
Is  defendant,  by  sympathy  and  prejudice. 

The  only  case  which  has  been  called  to  our 
attention,  or  that  we  have  noticed,  which  at 
all  touches  this  questlcni.  Is  that  of  Anderson 
T.  Dodtworth,  162  Moss.  2S1.  88  N.  B.  S10»  In 


which  the  defendants  were  Insared  against 
accidents,  and  that  fact  appeared  In  evidence 
because  ot  a  conversation  between  tbe  plain- 
tiff and  one  of  the  defendants,  In  which  It 
was  claimed  that  there  was  an  admission  of 
liability,  and  a  reference  made  to  the  fact 
that  tbe  defendants  were  Insured  against  ac- 
cident At  the  trial  the  Jury  was  instructed 
that  the  fact  of  Insurance  had  nothing  to  do 
with  tbe  duty  ot  tbe  defendants  to  the  plalU' 
tiff,  or  their  liability  to  him.  In  the  opinion 
of  the  court  it  Is  said:  "And  we  think  that 
It  was  competent  for  tbe  court,  In  the  ex^ 
dse  ot  its  discretion  respecting  the  conduct 
of  tbe  trial,  to  admit  the  conversation,  with 
a  caution  to  the  Jury  that  the  fact  ot  insui^ 
ance  was  not  to  be  taken  as  an  admlsrioa  by 
the  defendants." 

It  is  tbe  opinion  of  tbe  court,  therefore,  that 
upon  this  point  tbe  exceptions  must  be 
talned. 

Exceptions  sustained. 


(M  Ha.  m) 
TR&FETHBN  et  sL  v.  LTNAH  eC  aL 
(Supreme  Jadidal  Court  of  Mtlae.  Iby  SL 

18»7.) 

BciBAsn  Am  Wivs— FiutmcLaKT  CoirvaTAaoa— 
BoRDiir  or  Psoor— Rights  or  OanfTsa. 

LThe  court  wOl  icnitinlze  tboroogtaly,  sad 
even  with  loapldon,  the  traosfer  of  means  and 
earnings  by  hortiaada  to  thdr  wives,  however 
Innocent  any  suph  transaction  may  aK>ear,  when 
the  effect  of  the  transfer  ii  not  for  the  rapport  of 
the  family,  but  to  put  them  beyond  tt»  teedi  at 
ctediton.  The  wife  wiU  not  be  allowed,  aa 
against  crediton,  to  absorb  the  debtor  husband's 
propertj  nnder  the  cover  <rf  family  support. 

2.  When  a  hnsbtnd  aniroprlates  his  own  mon- 
ey to  erecting  buildhigs  upon  Ids  wife's  land  with 
her  consent,  the  hicrement  of  value  thereby  en- 
ated  can  be  taken  by  his  prior  creditors  throu^ 
proceedings  In  eouHy,  evra  tbooib  there  was  n» 
aetnsl  intent  to  deCraod  sodi  creditors. 

8.  When  a  wife,  reoeiving  ttom  time  te  tims 
her  husband's  faicome,  first  invests  H  In  her  sepa- 
rate oiuaQess,  and  then  pays  the  fsmily  expenses 
oot  of  that  business,  the  burden  is  upon  her, 
w  against  his  prior  creditors,  to  show  affirms- 
tively  the  amonat  actually  *v*iiiTmii1  fai  snch 
penses. 

4.  In  sndi  acconndng  the  wife  cannot  be  al- 
lowed for  rent  of  her  real  estate  occupied  by  tbe 
fsmily,  at  least  in  the  absence  of  a  pi»«xtotiiki 
agreement  fay  the  husband  to  pay  rent 

(OffidaU 

Appeal  from  supreme  Judicial  conrt.  Onmber- 
land  county. 

nqnltable  trustee  process  by  Charles  B.  Tro- 
fethen  ■nrt  ■pother  against  Sri  V.  I^ynam  and 
otben.  Heard  on  bill,  answers,  and  proofk. 
Tbe  un  was  dlsml— ed,  and  i^alntUb  appeal. 
Beversed. 

One  of  the  principal  portions  of  the  decree 
appealed  from  Is  as  ft^ws: 

"That;  as  Mrs.  I^nam  owned  tbe  real  estate, 
she  was  entitled  to  ita  Income,  and  mlgbt  Just- 
ly appropriate  to  herself,  frtMU  her  husband's 
remittances,  an  amount  equal  to  a-  fair  rental 
of  the  premises  occupied  by  her  husband's 
family,  which  were  owned  by  her,  and  that 
the  amounts  ranltt^  to  her  by  b«r  husband 
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have  not  exceeded  the  -amonnt  expended  tot 
the  snppOTt  of  bis  family,  and  the  fair  rental 

of  the  premlsee  occupied  by  his  family." 

BenJ.  ItuMnpstHi,  for  plaintiffs.  J.  A.  Pe- 
ters, Jr.,  for  Mrs.  Lynam  and  B.  B.  CampbeU. 

EMBBT,  J.  From  the  docomoits  and  the 
^tlmony  of  the  Tariona  defendants  them- 
selTcs,  the  fcdlowlng  fActa  ai^ear  to  be  prac- 
tical]^ andiqmted: 

In  1868  the  defendant  Linda  M.  I^nam  (then 
Linda  HL  Clement)  was  the  ownor,  by  Inheiit- 
ance  from  her  fatho-,  of  a  hmnestead  at  Seal 
Harbor,  Mt  Desert;  and  was  llTing  iqwn  It 
with  her  mother.  In  that  year  Ae  married 
the  defNidant  Capt  Bri  V.  I^nam.  and  the 
pair  began  married  life  npon  tbla  hcnnestead, 
and  their  hnne  has.  been  upon  It  erer  tince. 
The  fUnOy  has  consisted  of  Mr.  and  Mrs.  Ly- 
nam, their  children,  and  Mts.  Lynam's  mottt- 
er.  In  1882  the  defendant  BobeEt  B.  Camp- 
bell married  a  daughter 'Of  the  other  two  de- 
fendants, and  lived  with  her  npcm  the  same 
homeMead  as  a  member  of  the  family.  Capt 
Lynam's  occi^alloit  was  that  of  a  master  mnr- 
Iner,  and  he  was  a^ent  most  of  the  time  af  t- 
er  1874  t^on  fnrelgn  voyages. 

In  1883  Mrs.  I^nam  and  h^  son-ln-Iaw. 
Campbell,  began  the  enterprise  of  building 
nod  rumdng  a  smnmer  botxH  on  her  place. 
'One  hotel  hnlldlng  was  erected  and  famished 
^  1,884,  and  a  second  one  In  1887.  The  money 
'.was  raised  by  notes  of  Mrs.  Lynam  and  her 
mother,  Mrs.  Clanoit,  secnwed  by  a  mor^ge 
of  the  htHQestead,  In  this  way  money  wad 
borrowed  as  fc^ws:  In  1S83,  94,000,  at  8 
p&t  crat;  In  1884,  96,600,  at  8  per  cent;  In 
1887, 91,600,  at  8  pw  cent,— amounting  to  91Z,- 
100.  In  addition  to  the  above,  92,500  were 
borrowed  on  note  alone,  at  7  per  ceaU  In  1887. 
The  business  was  managed  by  Campbell,  for 
hliAself  and  Mrs.  I^mam,  under  the  name  of 
I^oam  Jlc  CampbeU.  Mrs.  I^nam  and  a 
mlnw  dau^ter  worked  in  and  about  the  hotel 
during*  the  season,  at  least  The  Interest  on 
ffae  lorfns,  aggregating  over  9l>000  annual^, 
and  occaslMial^,  am^  sums  upon  the  iH4n- 
cipal,  wffle  paid  from  year  to  year,  np  to  1882. 
A  91>000  payment  was  made  in  1889,  and  an- 
other 91,000  payment  In  1883.  In  1894  some 
of  the  ineperty  of  Mrs.  Lynam  was  sold  to  <Mie 
Cooki^,-  and  from  thf;  proceeds  of  that  sal^ 
the  various  mortgages  were  finally  p^d  that 
year. 

During  all  this  time  Oapt  lynam  was  away 
at  sea,  coming  home  at  Infrequent  Intervals 
and  for  Aort  stops  only.  From  time  to  time 
he  ronitted  sums  of  m<mey  to  his  wife,  tibe 
dlflbrent  romittances  varying  In  unoont  from 
950  to  9500.  They  were  nsnally  by  draft  ok 
check.  In  making  these  remittances,  Capt 
Lynam  gave  no  dlrectloos  as  to  what  should 
■be  done  with  the  mooey.  He  seems  to  have 
left  Its  asposltldn  eotlr^  to  his  wife's  discre- 
tion, remittances,  with  but  few  If  any 
exceptions,  were  tamed  over  by  Mrs.  Lynam 
to  Mr.  jCanvbell*  aD4.by  hUn  deposited  In  the 


baidc  to  the  cra^t  of  X<ynam.  Campbdl,-^ 
the  same  account  with  the  hotd  badness.  One 
draft  of  9350  ww  sent  dbect  to  Mr.  Cainpbdl, 
who  d^osited  it  to.  the  same  account  The 
aggr^ate.  amonnt  of  these  remittances  is 
much  in  dispute.  The  respondents  admit  that 
they  averaged  9700  yearly.  The  plaintiffs 
claim  that  th^  were  nearer  91-200  per  year. 
There  sieems  to  be  no  exact  .account  of  the 
amount  and  it  is  to  be  l^rg^y  determined  by 
laf^ence  from  (Arcumstaoces. 

As  stated  above,  nearly  all  the  remittances^ 
whatever  the  amount  were  turned  Into  the 
funds  of  I^nam  ft  Oampb^  Out  of  these 
funds  of  Lynam  ft  Campbell  were  paid  tha 
faot^  expenses,  the  Interest  on  the  notes,  tiie 
partial  payments  ap(m  the  principal,  and  also 
the  family  expenses  of  the  I^nam  and  Gamp- 
bfSi  famUlea,  who  were  living  together.  No 
accounts  were  kept,  and  bfth  Mrs.  Lynam  and 
Mr.  CampbeU  are  nttady  onable  to  state  the 
amonnt  upended  tot  dth«r  «  both  families. 
The  two  families  wmpxised  five  persons,— 
Mrs.  Lynam,'  her  mother,  and  an  unmarried 
mlnw  daugfaW.  with  1^.  and  Mrs.  CampbeU. 
Nor  w^  any  accounts  of  the  hotti  busi- 
ness, bat  both  Mrs.  I^mam  and  Mr.  CampbeU 
say  thei«  was  UttW  or  no  proflt  in  it  Mis. 
Lynam.says  there  was  a  loss. 

At  a  peitod  about  midway  between  tbe  years 
1874  and  188%  Capt  l^aam,  with  his  wiftf a 
consent.  buUt  a  staUe  on  the  liomestead,  ex- 
pending  therem  about  9300  of  his  own  mcmey. 
He  does  not  dalm  t^  have  built  the  statde 
with  his  own  labor,  and,  as  b«  was  aw^  at  sea 
the  greater  pact  of  the  time  after  his  mar- 
rlage,  it  Is  a  fair  infareoce  that  -the  stable  was 
built  oat  of  his  mmey. 

But  all  this  whiles  and  as  early  as  1874, 
Capt  I^rnam  was  indebted  to  the  plainUfls  In 
a  sum  of  over  91>600t  with  interest  which  he 
has  never  paid  any  part  of,  and  has  had  no 
pr(^>erty  in  his  name  wi^  which  to  pay  It 
^lila  ind^tedness  (now  In  the  fiHrm  of  a  Judg^ 
menQ  does  not  seem  to  have  been  knovrn  to 
Mrs.  I^nam  or  Mr.  CampbeU  tiU  1888. 

The  plaintiffs  now  bring  this  blU  In  equity. 
In  the  nature  of  an  equitable  trustee  process, 
under  Bev.  St  <v  77,  f  6,  d.  10^  to  reach  and  ap- 
ply to  tb^  ]udgm«it  the  money  of  Capt  Ly- 
nam thus  appropriate  or  used  In  the  Improve- 
ment of  Mra.  Lynam's  propoity.  and  in  ber 
budnasa  enterprise.  They  claim  that  they  have 
shown  a  direct  aK>n>priatlon  of  thdr  debtw's 
aoney  to  the  erection  of  the  stably  which  th^ 
say  QOght  In  equity  at  least  to  be  ai^no- 
^ated  to  his  debts.  Whff  e  th^  do  not  claim 
to  have  riiown  aiqr  direct  appropriation  of 
any  specific  sum  of  th^  debtee's  money  to 
the  paynaents  <m  the  hojtd  erections,  th^  do 
cdaim  they  have  shown  a  general  appn^ria- 
tkm  oi  nearly  aU  his  earnings  by  the  bu^ess 
assodation  of  I^nam  &  Campbell,  and  their  in- 
corimration  Into  the  fond  from  which  that  con- 
cern paid  the  Interest  and  some  parts  at  least 
ot  the  pilnclp^  of  the  hotel  nuMrtgages.  They 
farther  claim  that  having  shown  this,  the  bar 
den  Is  on  the  respondents  to  show  that  the 
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ftbtor's  money  thus  taken  was  in  Caot  «&- 
pended  fw  ble  family's  suHmUe  malntraifunet 
and  that  they  have  failed  to  do  tMs,  and  bmm 
sboQid  submit  to  Its  raappropriatloQ  tat  his 

Tbe  Justice  bearing  the  cause  In  the  first  In- 
stance did  not  sustain  these  claims  of  the 
plaintiffs,  but  dismissed  the  bill  upon  the  fid- 
lowing  grounds,  among  others:  (l)  As  t6  tht 
sUble^  that  it  was  built  without  any  tmder- 
«f  nrtitig  between  Capt.  Lynam  and  his  wife 
■a  to  its  owuershlp.  and  so  became  a  part 
at  tbe  wife's  realty,  with  no  legal  or  equitable 
title  thereto  left  In  him;  (2)  that  Mrs.  IC^oam 
was  entitled  to  deduct  from  her  busband's  re- 
mittances a  fair  rental  tot  her  homestead  o«- 
cnpied  by  their  family;  (3)  that,  making  the 
above  allowance  tot  rent.  It  did  not  appear 
that  any  appreciable  or  aieertalnable  part  of 
CapL  tynam's  remittances  was  In  fact  applied  , 
0  hl8  wife's  property  or  business.  Th^  jus- 
tice seemed  to  put  on  the  plai^titE*  t3te  bardwi 
of  showing  snch  spectflc  appHottlon.  He  alsb 
seemed  to  Intimate  tbat  there  was  or  might  bfe 
a  surplus  if  the  reat  were  excluded. 

Ob  acconnt  of  the  Intimacy  of  the  marriage 
rdatlon,  tbe  husband  and  wife-  cannot  Ignore 
the  creditors  of  either  to  tbe  extent  tb&t  two 
strangers  might.  A  debtor's  wife,  xecolvlog , 
.her  husband's  earnings,  may  entirely  consorae 
them  in  tbe  suitable  support  of  bis  family,  In- 
dndlng  taexseU,  wltl)out  becoming  in  any  way 
onawsrable  to  bis  cfsdltsra  She  has  ntt  right, . 
bowerer,  as  agahut  bis'  prior  creditors,  to  ap- 
propriate her  husband's  earililzlgs  w  hicome  to 
making  Inrestmenbi  in  bat  own  name,  either 
for  blm  or  herself,  or  to  keeping  down  or  pay- 
ing off  Inctnnbrances  on,  or  othorwlse  ImproT- 
Ing.  bBt  own  pn^>erty,  oc  to  paying  the  debts 
or  lacreaidsg  the  profits  of  her  separate  busi- 
ness. THot  can  she  rightfally  retain,  as  against 
tbem,  the  value  of  permanent  addltlMis  volun- 
tartly  made  by  him  to  her  pn^rty.  Outside 
of  the  statote  exemptions,  he  cannot  abquhe 
any  pnq^er^  which  shall'  be  ft«e  from  the 
claims  of  prior  creditors,  nor  can  she  acquire 
sndi  pnumty  out  of  his  principal  or  Income. 
Wfaenerer  It  appears  Omt  she  has  thus  ab- 
sorbed his  money  or  estate,  she  can  be  com- 
pelled to  acoonnt  for  It  this  equitable  trus- 
tee prooesv.  The  prior  creditar  of  the  hus- 
band need  not  show  an  actual  frandulent  Tn- 
tent  on  tbe  E»art  of  either  husband  or  wife. 
It  Is  oiongh  for  him  to  show  that  the^  wife  has 
acqitilred  some  property -w  value  out  of  ber 
husband's  tmexempted  principal  or  Income. 
This  Taloe  thus  obtained  should  be  restored  by 
ber  for  the  payment  of  his  prior  dcA>t8,  though 
the  bnsband  or  his  representatives  might  have 
no  l^al  or  equitable  claim  to  such  restoration. 
13ie  wife  soay  crwe  a  dutyi  at  restoration  to 
her  husband's  prior  creditfMrs  without  owing 
ai^  such  duty  to  him.  These  pEvvoaltlons  ore 
dedncblfli  ftmn  the  fojlowtns  oases;  Call  t. 
PerfclBS,  65  Me-  44iS;  Sampson  y,  iUexauder, 
ea  Me.  ISe;  Boblasoa  v.  C3ark,  76  Me.  4d4; 
l4iie  T.  I4uie»  7&  He.)  52a;  Stratton  ,v.,B«JiQy, 
80  Me.  345,  14  AtL  78»;  Merrill  r.  Josf^  SI 
88A.-a3 


Me.  22.  16  AtL  264;  BeiZT.  T.  BeriT;  ,84  Me. 
541,  24  AtL  957. 

1.  It  la  undisputed  that  Cw*i  If^im,  while 
in  debt  to  the  plaintiffs,  aqd  having  no  visible 
property  of  his  own,  directly  expend,  wltli 
his  wife's  consent,  some  9300  of  his  own  mon- 
ey ia  au^ng  a  permanwit.  visible,  apprecla- 
ble  addliioQ  tQ  Us  wife's  estate  and  to  its  val- 
uc~ifl0t  merely  keeping  hp  tfw  estate  <ff  car- 
lyliig  It  on.  but  adding  to  It  This  addition 
^stable)  became  a  part  of  wife's .  realty, 
land  Oat>L .  iLyaam  hlmiielf ,  as  found  by  tbe 
jufiUce  of  tbe  first  Inatanee,  may  have  no 
right  m  It  or  to  reimbursement  for  It.  , 

Under  the  pnlnclples  above  stated,  however, 
tflie  hnsbajid's  right  Is  not  tbe  test  of  his  prior 
eredlton*  rights.  As  to  then,  neither  husband 
nor  wife  can  erect  bnUdlngs  on  bejr  land  wUli 
hia  money,  and  retain  tbe  bm^  la  tbe  ab- 
sence of  fraudaleot  Intent  or  AaUve  partidpa- 
tiMi  upon  the  part  of  tbe  wlf^  It  vaSg^t  poi 
k«  eqttltaMe  to  reqnlpe  her  to  acoount  foe  tbe 
full  som  thus  avbtracted  from  her  husband's 
means  and  anmprlated  to  ber  prvporty,  since 
the  bemflt  to  her  estate  night  not  be  so  much, 
feat  ahe  sbosld  'Bot  ratiala  any  benefit  or  ist- 
eremeat  value  of  bis  estate  made  at  the  ex- 
pe&ie  of  her.  husband's  Prl4r  CKdltont.  To 
itnm  over  to  tboee  orsdHore  the  /benefit  or  In- 
cftomani.  If-  any,  thus  abtalned,.  would  cause 
her  no  loss  of  her  own  sntperty,  but  .  would 
simply  transmit  some  9Vt  of.  Q^.  busbapd's 
prop«*ty  to  bit  credttorsr-A  moat  eqidtable 
ivoeeedipg. 

.  3.  U  is  undiluted  that  GapL  aad  BCrs.  I^- 
nam  and  their,  fiunlly  lived  upon  ber  h<^e- 
stead.  U  does  net  appeart  however,  tbat  there 
was  ever  any  agre^roent  or  underst^pdlng  be- 
tween Itwra  for  the  payment  of  rent- by  him 
to  bw  thsrefev.  Without  ^KpressUtg  an  opm- 
km  upon  Out  effect  of  such  an  ^eement  if  its 
existence  were  shown,  It  may  ,be  safely  said 
that  In  the'ateeneeef  tbat  agreement  the  wife 
has  no  right  to  such  na%  from  the  husband. 
It  is  true  tte  wtte  may,  at  bar  will,  manage 
and  dispose  of  ber  own  property,  Inchidbig 
her  homestead  upon  which  the  family  live. 
She.jnay  lease  tt.to  other  parties,  apd  recover 
and  retain  the  rent;  but  while  she  occupies 
It  herself  with  her  husband  ,and  family  she 
:cftnsot,  «it  leart  in  the  absence  of  any  agree- 
ment require  the  husband  to  pay  to  her  rent 
therefW.  'She  relation  between  tbem  as  to 
such  occupapcy  la  .that  of  busbaad  and  x^lfe 
.uitftlnK  to  make  .a  common  home.  The  rela- 
tion-qf-buujH<Kd.uud  tenant  is  not  to  be  infer- 
red or  UnpUsd.  Tbe  occupatloa  is  tbat  of 
both.  Southworth  v.  Kdmands,  152  Mass.  203, 
25  N.  19.  100.  There  aro  doubtless  number- 
less Instaiaces  la  this  country  where  the  biis- 
baad  aad  wife  and  family  are  living  upon  a 
homestead  owqed.by.the  wife,  yet  no  case  has 
been  found  of  e,  ffaim  made  In  tbe  courts  by 
tbe  wife  #galnst  the  husbanid  or  his  estate  for 
the  rent  la  tbe  absence  of  an  agreement. 
This  chrcumstsnce  is  stnmg  against  the  va- 
lidity of  such  a  claim. 

.  It  the  wife  canaot  Ini^t  on  sucb  rent  as 
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acalnst  ber  husband  or  his  estate,  It  follows 
that  she  caxmot  in^  upon  it  as  against  liis 
credlton.  Bet  husband's  IndebtedneBs  does 
not  create     her  a  new  right  In  his  pn^^iy. 

3.  A  wife  8lmpl7  keeping  hee  own  and  her 
husband's  home  and  family  need  not  account 
to  her  husband's  creditors  for  any  put  of  his 
lacome  received  by  her,  bo  long  as  it  does  not 
appear  that  she  Is  lulng  any  part  of  it  f«  her 
separate  profit.  In  this  case,  howerer,  it  does 
afflrmatlTely  appear  that  the  wl^  with  a 
badness  associate,  was  engaged  In  a  business 
for  her  own  profit,  eiltin^  apart  fr«n  her 
tmsband,  and  that  an  or  neai'ly  all  of  her  hus- 
band's remittances  were,  In  the  first  instance, 
tamed  Into  this  bnslnesB,  to  the  acconnt  of 
Lynam  ft  OampbeH  Tb»  support  of  the  fami- 
lies of  both  was  drawn  Indiscriminate  from 
the  funds  of  the  bnUnesa.  This  pmcednre  was 
certainly  unfast  to  her  husband's  credltms,— 
this  sabjecttng  their  debtor's  income  not  sole- 
ly to  the  su^cHt  of  hlmsdf  and  Aunl^,  but 
to  the  risk  ot  a  business  from  which  he  was 
in  no  erent  to  derive  uiy  profit  or  Increase 
of  estate.  At  least,  tt  has  put  on  Qie  wife  and 
her  bnsinesB  partner  tiie  duty  ot  showing  af- 
flrmatlTely ttiat  snch  abswptlon  of  her  hus- 
band's Inonue  Into  bee  property  aAd  buatnesB 
worked  no  wrong  to  his  creditors;  that  an 
equlTalent  sum  was  properly  and  actually  con- 
sumed Yty  the  husband's  fami^.  This  th^ 
bare  not  done.  At  tiie  most,  I3i«y  <mly  ^Te 
a  guess. 

It  is  ni«ed  at  this  point  that  the  Justice  of 
the  first  Instance  has  found  this  to  be  the  fttct, 
atid  that  his  flndinf  ot  fact  is  not  to  be  re- 
versed unless  dearly  wrong.  We  do  not  un- 
derstand the  justice  to  have  fimnd  this  specific 
tact  His  finding  was  general,  including  both 
law  and  tact.  He  seemed  to  concede  that  the 
Lynam  family  erpenses  alone,  not  counting 
roit,  might  not  have  consumed  the  r«nlttan- 
ces.  He  made  much  account  c£  the  rent  In 
arriving  at  his  conclusion. 

ThelanientiAle  tendency  of  so  many  debtors 
to  transfer  fh^  means  and  eamtnga  to  their 
wives'  poesesdon,  or  to  expend  them  upon 
their  wlvec^  property,  not  for  the  support  of 
the  family,  but  to  store  tbem  avn^  fkom  the 
reach  of  thdr  credlbus.  renders  it  necessary 
for  the  courts  to  sctutinlEe  tbOTOUghly,  and 
even  with  suspicion,  any  snch  transaction, 
however  hmocoDt  It  may  appesz  on  the  surface, 
llie  wife  must  not  be  allowed  to  absorb  the 
debt<ff  husband's  property  ui^^  the  eovor  of 
family  support  '  RoUnson  t,  dark,-  76  M& 
484;  Setts  v.  Hltchell.  M  U.  &  fiSO.  Apply- 
ing that  Bomtlny  to  this  case,  we  are  satisfied 
that  at  least  ^,600  of  the  debtor  husband's 
earnings  have  beoi  used  In  additions  and  Im- 
provemottB  upon  the  wife's  real  estate,  with 
her  coiaent,  by  which  her  estate  has  been  In- 
creased in  value  to  that  fuU  amount. 

The  fdalntifls  are  entitled  to  Judgmoit  and 
execution  f<^  that  amount  and  costs  against 
the  debtor  husband  and  the  d^endant  wife,  to 
be  applied  to  their  former  judgment  agaiiost 
the  husband.  The  defendant  CempbeS  does 


not  appear  to  have  any  Interest  in  the  prop- 
erty, and  hence  the  hill  should  be  dismissed  as 
to  him,  but  without  costs. 

Decree  below  reversed. 

New  decree  In  accordance  wtQi  this  oplnfam. 

(90  lie.  3BS) 

mCKBR  et  aL  v.  PORTLAND  &  B.  F.  BT. 

(Snipreme  Judicial  Court  of  Maine.  Jane  i, 
1897.) 

E<10ITT  FrAOTIOE— TbJLDB-KaHBS— InrKINOEUBNT 
— CaKRIBKS— COHPSTITIOH — IlTJTJ.VOTlON. 

-  1.  Where  an  answer  to  a  bffi  in  equity  Is  filed, 
amtaininff,  as  permitted  hy  the-  practice  In  this 
8tat&  a  demurrer,  held,  that  either  party  may  theu 
set  toe  cause  for  heannson  the  dmurrar  alone, 
before  repllcatitm  filed.  But,  If  tbe  compUnant 
files  a  replication  to  the  answer,  then  he  only 
can  set  the  cause  for  hearing  before  the  lapse  of 
60  days,  within  which  time  teatimoay  may  be 
taken. 

2.  When  a  cause  is  set  down  for  bearing  gen- 
erally,  and  not  specifically  on  tbe  demurrer,  after 
replication  Sled,  and  before  the  expiration  of  GO 
days  after  issue  joined,  that  m  the  absence 
of  a^eement  of  parties  this  could  be  dooe  by 
complainant  alone.  HM,  that  the  efll^t  of  sudt 
proraediog  Is  a  waiver  of  the  replication,  and  the 
cause  is  set  down  for  hearing  on  bill,  answer,  and 
demurrer,  the  answer  to  be  taken  as  true.  Up- 
on such  bearing,  the  Ull,  answer,  and  demurrer 
«re  all  to  be  passed  upon  by  the  court 

3.  The  i)laintiffB  alleged  io  their  bill,  praying 
for  an  infunctiou,  that  the  use  of  the  words 
"Poland  SpHngs"  hy  the  defndant  ndlwar  to 
designate  fts  station  m  tbe  town  of  Poland^  where 
the  plaintiffs  have  a  spring  of  water  with  the 
same  name,  besides  a  large  hotel,  endangered 
their  trade-mark  In  the  name  of  "Poland  Spring 
Wa^,"  and  also  alleged  that  watw  shipped  team 
tbe  defendant's  station  may  be  marked  **P(dand 
Bprin^  Water,"  and  sdd  in  C(»DpetItion  with  the 
pfaintjifs'  water.  The  bill  did  not  allege  that 
this  had  been  done,  or  was  threatened  to  be  done, 
by  the  defendant  or  any  one  dse. 

Bdd  that,  conceding  the  plalntifli  have  a 
trade-mark,  it  has  not  been  infringed  uptm,  nor 
threatened  to  be  infringed  upon,  by  the  defend- 
ant. The  defendant  is  a  railroad  company,  diar- 
tered  for  tbe  tianaportation  of  persons  and  mer- 
dmndise,  as  a  comnion  carrier,  and  only  for  that. 
It  would  be  ultra  vires  tor  it  to  rater  upon  Qxe 
business  of  bottling,  shipping,  and  selling  water, 
or  to  enter  into  commeraal  business  not  necessary 
and  incident  to  its  business  of  common  carrier. 
Until  it  does  or  threateDS  to  do  this,  the  plaintifrs 
are  not  injured,  and  itave  no  cause  for  an  injonc- 
tlon  upon  that  ground. 

4.  add,  that  becaose  the  plalntifb  for  a  series 
of  years  had  run  a  stage  line  from  Danville  Junc- 
tion, a  Btati(Hi  on  two  other  railroads,  to  their 
hotels,  affords  no  legal  right  to  exclude  anotiier 
stage  line  over  the  same  route,  and  much  leas  fruD 
another  station  upon  another  railroad  to  tiie  same 
destination,  so  long  as  tiie  new  line  is  not  repre- 
sented in  Bome  way  aa  that  of  the  plaintiffs,  or 
by  this  means  a  fraud  Is  perpetrated  upon  tbe 
traveler  or  the  plaintUfs.  Bmh  conmetatlon  is 
not  open  to  legal  objection,  In  the  absi^ics  of 
fraudulent  representation. 

lOfflcIaL) 

Exceptions  from  supreme  Judicial  court  An- 
droscoggin county. 

BUI  m  equity  by  Hiram  KIcfeer  ft  Sons 
against  tbe  Portland  ft  Rnmford  Falls  Hall- 
way. On  a  hearing  by  a  lingto  Justice  a  de- 
murro'  to  the  bill  ms  sustained,  and  com- 
plalnantB  appeal  and  bring  eze^ons.  At* 
firmed. 
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Elder,  Walt  A  Whitman,  A.  B.  Savage,  H. 
W.  Oakes,  W.  H.  Newdl,  and  W.  B.  Skdton, 
for  plalntiffB.  W.  H.  White,  S.  M.  Garter,  O. 
C.  WlDff.  O.  D.  Blsbee.  J.  P.  Swaaar,  ud  IL 
M.  Briggs,  for  def endut 

8TR0UT,  J.  Bill  In  equity  praying  an  In- 
Jnnctlon  against  the  nse  by  defendant  of  the 
words  'Tcdand  Springs"  and  '*Foland  Springs 
JnDctkm"  to  designate  two  stations  npon  Its 
road.  AJwWer  was  filed,  which  contained,  as 
permitted  by  our  practice,  a  demurrer.  Either 
party  could  then  set  the  cause  for  hearhig  on 
the  dcannmr  alone,  before  replication  flled^ 
Bnt  complalmnt  filed  replication  to  the  an- 
swer. After  that,  complainant  only  conld  set 
the  cause  for  healing  before  the  lapse  of  60 
days,  within  which  time  testimony  could  be 
taken.  Ber.  St  a  77,  i  17.  as  amended  by 
chapter  156,  Law>  1893;  Biinlty  Rifie  22  (20 
Atl.  zl».). 

This  eaxm  was  «et  Aown  for  hearing  gen* 
enilly,  and  not  spedflcally  on  the  demurrer, 
after  replication  filed,  and  before  ttte  expira- 
tion of  00  days  after  Issue  jcdned.  In  tbt  ab< 
sence  of  agreement  of  parties,  this  cotdd  be 
done  trf  oomplfttauuit  alone.  Tto  effiect  ot  tbts 
proceeding  was  to  waive  ttie  repllcatlcai  and 
set  the  canse  for  beartng  on  answer,  and 
demnrrer,  tbe  answer  to  be  taken  aa  tme.  Up- 
on snch  hearing,  the  UIl,  answw,  and  demurrer 
were  an  to  be  passed  iqmxl  by  the  court  Dfts- 
comb  T.  Marston,  80  Ke.  230,  18  AtL  88a 
Hearing  wa»  had  1^  a  sId^  justice,  and  1^ 
him  the  demurrer  was  snrtalned  and  the  bOl 
dismissed.  The  case  comes  hoe  npon  appeal 
from  that  decision  and  excepttons  to  tbe  snip- 
ing. The  appeal  vacated  the  decree  below. 
And  the  eftuw  weald  now  regnlariy  be  heard 
by  this  court  vpoa  tbe  bill,  the  answer  taken 
OS  troe,  and  flie  demnrr^  contained  In  tbe  ait 
ewer;  bnt,  as  oonmel  ha;re  azgOed  the  demtir- 
rer  alone,  we  eonfliie  onr  opinkm  to  It 

Hw  comptainant  owns  a  tract  of  land  In  Fo- 
bnd,  npoD  which  an  two  hotels,  Mie  known 
as  the  "Mansion  House"  asfA  the  other  ss  the 
"Poland  Spring  Honse,"  with  aceonuDDdatlonB 
for  over  600  people  in  both  booses.  The  bin 
alleges  that  npon  said  Met  of  land  tiiere  Is 
"a  BBOiiog  of  water  known  as  the  'Fidand 
Sowing.'  which  wa^  Is  of  great  medicinal  and 
-commercial  value,  and  has  been  for  tqiwards  d 
thirty  years;  that  It  Is  widely,  sold  through* 
'out  tbe  United  biates  and  foreign  countries; 
*  *  *  that  It  Is  of  great  value,  both  be- 
cause of  the  patronage  which:. It 'draws  to 
Raid  hotels,  and  becanse  of  Itn  wide  sate";-  that 
It  has  been  for  many  .years  sold  "nnd»  the 
name  of  'Poland  Spring  Water.'  or  'Poland 
Water.  Natural  Hinend  'Spring  Water,' "  and 
that  said  name  la  of  great  valoe  "as  a  trade- 
mark"; and  that  "t^  reason  of  the  roratatlon 
of  the  water  from  said  quclng,  and  of  the  pop- 
nlarity  and  re^tetlon  of  said  hotds."  ttie 
tract  of  land  has  been  for  many  years,  and 
still  Is,  known  as  "Poland  Spring"  or  "Poland 
Springs." 

■  The  defendant  (^Krates  a  laUroad.  ronnlng 


from  Mechanic  Falls  to  a  point  on  the  Maine 
Central  Bafimad  about  three  miles  east  ot 
Danville  Jtmctlon,  and  has  upon  its  line  a  star 
tton  at  a  point  nearest  to  complainant's  prop- 
«ty,  and  aboirt  two  miles  distant  therefrom, 
which  Is  named  and  called  "Poland  Springs," 
and  at  Its  Jonctlon  with  the  Maine  Central  It 
has  a  station  called  "Poland  Springs  Junction." 
The  blU  alleges  that  at  or  near  said  station 
named  "Poland  Sprbigs"  there  Is  no  house, 
shop,  or  settl^ent  requiring  tbe  Existence  of 
said  station. 

iDompbilnants  allege  that  the  use  of  tbe 
words  "Poland  Springs"  by  def«idant  "to  des- 
ignate its  station"  endangers  thdr  trade-mark 
In  the  name  of  "Poland  Spring  Water,"  and 
ttiat  water  shipped  from  defendant's  station 
may  be  marked  "Poland  Spring  Water,"  w 
"Water  from  Poland  ^ring,"  and  sold  In 
competition  with  complainants'  water.  Th^ 
la  no  allegation  In  the  bill  that  thi»  has  been 
done,  or  Is  threatened  to  be  done,  by  the  de- 
fendant or  any  one  else. 

It  may  be  conceded  that  the  complainants 
have  a  trade-mark,  as  claimed;  bat  It  hap 
not  been  Infringed  upon,  tar  threatened  to  be 
Infringed  upon,  by  the  defendant  Defend- 
ant Is  a  railroad  company,  chartered  for  the 
transportatlcoa  of  persons  and  merchandise,  as 
a  common  carrier,  and  only  toe  that  It  wonld 
be  tdtra  vh-es  for  It  to  enter  npon  thb  buid- 
neas  of  bottling,  shipping,  and  selling  water, 
or  to  enter  Into  any  commercial  bnstaMss  not 
ceoeseaiy  and  Incident  to  Its  badness  of  com- 
<n>n  carrlo'.  Until  it  does  or  threatens  to  do 
this,  the  complainants  are  not  injured,  and 
have  n»  cause  for  an  Injunction  npon  that 
ground.  The  cases  dted  by  tbe  learned  coun- 
•d  for  cnnplalnants  In  his  very  able  and  In- 
stnictive  argnmoat  In  relation  to  trade^ma^ 
have  no  application  to  the  facts  of  this  casb 

Complainants  allege  that  tbe.  name  "Poland 
Sinlngs."  itfven  to  defendant's  station  nearest 
complainants^  property,  tends  to  deceive  the 
public,  and  Indnce  tbe  belief  that  tbe  station  Is 
at  Ow  oomdalnants*  hotel  property.  It  is  mat- 
ter of  q^nmon  knowledge  that  tbe  stopping 
places  on  railways  are  stations  npon  the  road. 
The  names  givra  to  wqc-  piaces  hadicate  <»kl7 
tiiat  passragcra  destined  for  the  place  named 
are  to  alight  at  tbat  station,  aa  the  nearest  <a 
most  direct  point  from  which  to  reach  their 
deetlnation.  .  The  word  "station"  Is  not  added 
to  the  name,  because  It  Is  implied,  from  the 
onlversal  onderstandlng  of  railway  travtiers. 
In  many  Instances  the  station  Is  named  for  a 
town  whidi  may  be-sevoal  miles  distant  fropi 
the  8ta.tl<m.  It  Is  nnlversally  understood  to 
be  tbe  station,  which  may  be  elthw  at  tbe 
place  songht  or  tbe  nearest  api^oadi  to  It 
from  the  r^lway.  Naming  this  station  "Po- 
land Springs"  does  not  mean,  and  probably  no 
railway. trav^er  familiar  with  the  practice  of 
naming  stations  on  railways  ever  supposed  It 
meant  the  Poland  Spring  Hotel  or  tbe  Poland 
Spring  propKty.  It  appeared  to  be  admitted 
at  tbe  arguments  that,  If  defendant  haa  add- 
ed the  word  "station"  to  that  of  "Poland 
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Springs,"  tbtiK  woOtd  lulTci  1)601  no  objection. 
But  tli«  word  "atatlon"  la  bo  imiTettellj  Im- 
pUecI  that  It  would  be  superflnonB  to  add  It. 
Every  regTilar  stopping  place  of  a  railway 
train,  where  It  recelres  or  leaires  passengeis, 
is  a  station,  and  unirersaDy  so  understood. 

The  station  Is  called  "Poland  Springs,"  In 
the  plural.  The  trade-mark  claimed  by  com- 
plainants Is  "Poland  Spring,"  indicating  one 
only.  The  station  name  Indicates  the  Dearest 
approach  by '  that  railway  to  the  mineral 
springs  In  Poland,  not  to  any  particular  one. 

The  bill  alleges  that  defendant  has  contract- 
ed with  the  Maine  Central  and  Boston  &  Maine 
Railroads  to  sell  tickets  with  coupons  inarkcd 
**Poland  Springs,"  and  that  the  holderst  In- 
tending to  Tlslt  complainants'  hotel  property, 
are  misled  thereby  to  suppose  they  are  to  be 
transported  to  complainants'  hotel  property, 
and  the  complainant  "la  greatly  and  pedallarly 
Injured  In  its  said  stage  line,  and  in  Its  said 
hotel  and  spring  water  propertiea."  It  Is  net 
claimed  that  defendant  owns  or  manages  any 
hotel,  or  threatiens  to  do  so,  in  competition 
with  complainants*  hotels. 

It  would  seem  that  a  railroad  which  carried 
gaepts  four  miles  nearer  complainants*  hotels 
than  any  other  railroad  would  benefit  the 
hotels  by  tending  to  Increase  their  patronage, 
as  traTelerd  are  apt  to  seek  the  quickest  and 
easiest  transportation  to  their  destination. 

But  the  gravamen  of  complainants'  bill  la 
that  "frtf  many  years  a  stage  line  now  owned 
by  complainants  has  been  opeAited  tbroaghont 
the  year  from  Its  said  property  to  DanvUte 
Tnnctlon,  oh  the  line  of  the  Maine  Oeatral  and 
Grand'  TTuilk  Railways,  receiving  from  said 
companies  all  passengera  holding  tickets  with 
coupons  entitling  the  holder  to  be  transported 
by  this  stage  llAe  to  plaintiffs'  property.'^ 
These  tickets,  with  stage  coupons,  it  is  alleged, 
were  Issued  by  various  railroads,  presumably 
by  arrangement  with  complainants,  and  thtis 
the  profitable  transportation  by  stage  was  in- 
trured  to  the  complainants.  Th^re  Is  no  alle- 
gation hi  the  but  that  the  fodlltles  for  trans- 
portation from  defendant's  station  named 
'•Poland  Bprlngs"  to  complainants'  hotel  are 
not  ample  and  convenient.  In  the  absence  of 
such  allegation.  It  ts  fair  to  j^esome  that  no 
compl^nt  Is  made  upon  that  ground  by  com- 
plainants or  travelers  visiting  c(nnplalnantB' 
hotels.  It  Is  admitted  that  the  distance  from 
defendant's  station'  to  complainants*  hotels  b 
four  miles  less  than  by  cotnplainauts*  stages 
from  Danville  Junction,  and  travelers  can 
reftch  complalnanta'  hotels  from  defendant's 
station  with  much  less  fatigue  than  by  com- 
plainants' sta^.  Tet  the  complalnanta  ask 
this  court,  sitting  In  eqnity,  to  aid  It  In  de- 
ceiving travtiers  desiring  t6  visit  its  hotels 
Into  the  beUef  that  the  only  practicable  a^ 
proach  thereto  la  by  way  of  DanvillfrJtnctlcMi, 
and  thus  secnre  to  It  the  proffts  on  s&r  miles 
of  stage  transportatlm,  as  a  gainful  m{mopoIy, 
although  the  traveled' to  thereby  subjected  to 
four  mfles  of  unhec^ssary  stage  rtd@,  which, 
to  the  aged,  iHjSrm;  or  tlmU,  Is  a  serious-  IncAn- 


venlenoe.  The  widely-reputed  medicinal  quail' 
t;  of  its  watee  naturally  attracts  to  complain- 
ants' hotels  a  large  number  of  the  weak  and 
invalids  who  hope  for  benefit  from  Its  use. 
They  should  be  freed*  aa  far  as  practicable, 
from  unnecessary  annoyance  or  fatigue  on 
tbelr  Journey  thither. 

Tbe  principle  in  Marsh  v.  BiUlngs,  7  Gush. 
822.  and  kindred  cases,  does  not  api^.  In 
that  case  the  defendant  was  restrained  from 
placing  tbe  words  "Bevere  House"  on  his 
coaches  and  the  cape  of  his  drivers,  because  It 
tended  to  lead  the  public  to  believe  the  coaches 
were  owned  or  controlled  by  the  proprietors 
of  the  Bevere  House..  Defendant  In  that  case 
was  engaged  in  the  business  of  carrying  paa* 
sengers  to  and'  from  the  railroad  statiopa  to 
hotela,  and  It  was  the  well-known  custom  tar 
hotds  to  indicate  to  the  public  the  coaches 
controlled  by  them  by  the  name  of  the  hotel 
upon  the  coaches  and  csps  of  the  dttviere.  A 
railway,  as  a  oommoa  carrier  of  passengers, 
terminates  the  transportation  at  Its  station, 
and  does  not  undertake  to  carry  passengers  to 
any  hotel  or  other  special  place  beyond  Its  sta- 
tion. The  name  of  its  station  involves  no  such 
implication.  The  name  of  defendant's  station 
would  not  Justify  or  suggest  the  Inference  that 
the  line  of  stages  from  the  station  to  com- 
plainants' hotels  was  owned  or  controlled  by 
the  complainants. 

Tbe  fact  that  complftlnants  fon  a  series  of 
years  had  ran  a  stage  line  from  Danville  Junc- 
tion to  their  hotels  affords  no  1^1  right  to 
exclude  another  stage  line  over  the  same  route, 
much  less  from  another  station  upon  another 
raUro^  to  the  same  dcatlaatlim,  ao  long  as 
the  new  line  Is  not  represented  In  some  way 
as  that  of  complainants,  and  by  this  means 
a  fraud  Is  perpetrated  upon  the  traveler  or  the 
complal  na  nts. 

Tbe  duty  of  the  'railway  was  accomplished 
when  It  furnished  safe  egress  to  its  passengers 
at-  tbelr  terminal  station,  In  tile  absence  of 
epedal  contract  for  farther  transportation.  If 
the  passenger's  ticket  contained  a  coupon  for 
oonveyance  from  the  station  to  complainants* 
hotel,  the  natural  ImpUeatioD  would  be  that 
the  stage  connection  was  controlled  by  tbe 
railway  rather  than'  by  complainants.  It  Is 
not  charged  that  any  representation  that  this 
stage  communication  was  that  of  complain- 
ants was  made  In- fact;  and  no  fraud,  to  the 
Injury  of  complainants'  line,  is  shown  to  have 
been  practiced. 

It  is  Inconceivable  that  travelers  familiar 
with  the  connection  of  tbe  Maine  Central  and 
Grand  Trunk  Kallways  at  Danville  Junction 
with  a  stage  line  to  Poland  Spring  Hotel 
should  suppose,  when  tbey  alight  from  defend-' 
ant's  road  at  tts  station  Poland  Siuings,  sev- 
eral miles  from  Danville  Junction,  and  take 
atage  to  complainants'  hotels,  that  they  are 
being  conveyed  by  the  stage  line  running  from 
DanvlUo  Junction,  or  oaie  controlled  by  the 
same  proprietors.  And  if  tbey  did,  in  the  ab- 
sence of  express  fraudulent  repres^tatlon, 
coaaplalaants  could  not  object;  one  approach 
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being  from  the  Maine  Central  or  Grancl  Trunk 
at  DanvlUe  JnActlon,  the  other  from  defend- 
ant's road  at  a  station  aboirt  three  miles  east 
of  Danville  tfanctton,— two  Independent  Uuee 
from  different  railroads,  by  different  rontes, 
to  the  same  ottlmata  destlnatlOQ.  Such  com- 
petition is  not  open  to  l^al  objection,  in  the 
absence  of  frandnlent  represeBtatUm.  And, 
not  familiar  with  the  eonnectlcai  at  DanvlUe 
Junction,  the  travelerwould  bewlthout  knowl- 
edge of  the  proprietorship  of  the  Btage  line 
from  thence,  and  would  hare  no  preference 
toe  complainants*  line  over  any  other  affordlag 
as  good  accommodation.  Marsh  v.  BilMnge, 
supra,  rests  npon  the  ground  that  the.  defend- 
ant frandoiently  represented  4ils  coaches  to  be 
tliose  onpleyed  or  controlled  by  the  Revere 
Hooae.  lite  Ilabmt;^  In  that  case,  the-  court 
says,  was  not  "that  they  bad  the  words  ^Bfr' 
Honee*  on  Ihe  eoaeftes  and  on  the  caps 
of  the  drlTvs  nwrely,  bnt  ttiat  tbey  fals^ 
and  frandidently  held  themstfvee  oint  as  being 
In  the  employment,  or  at  hhrtag  the  patron- 
age and  confidence,  of  the  lewee  <tf  tfte  BevCTe 
Honse." 

The  caae  started  by  the  Ull  does  not  entitle 
the  complainants  to  the  relief  pnytA  for. 
The  demurrer  was  rightly  sustained. 

Decree  afOrmed.  Demmter  sufltatned.  B1H 
dlsmlsaed,  with  addtttonal  costs. 


(M  Mo.  mi 

SAROBNT  T.  INHABITANTS  OF  HILO. 

(Snpreme  Judirtel  Court  of  Mahie.    May  29, 
1897.) 

Tow:C8— TikATlOH— LlABILITT  Of  NONaasiUSNTt. 

Electors  lirlng  in  unincorporated  places  may 
foralBh  lists  of  their  polls  and  estates  to  the-  as^ 
seasors  ot-aoj  adjaoent  town  im  w -before  tlM 
1st  day  of  April,  and  said  aaseeaors  shall  asaess 
state  and  county  taxes  upon  all  such  persons. 
And  sudi  Sectors  so  preseatlng  th^  polls  and  es- 
tates may  vote  in  each  town  all  eieeti6DS<  for 
soreraoc,  senaton,  xqn«sen&itiTe%  Aad  «midgr 
officers. 

Bad,  that  sum  elector  b  hot  liable  to  lie' as- 
sessed for  a  town  tax. 
lOlBeiaL) 

Rqiort  f»m  snpreme  Judicial  conr^'  p ^ci^t-  i 
aqnis  county. 

.  Action  by  Horace  W.  Sai«ent  against  the 
Inhabitants  of  Mllo  to  recoro:  back  the . 
amonnl  of  an  illegal  tax  paid  by,  plaintiff.. , 
Submitted  on  report   Judgment  tcx  plaintiff. ' 

J.  B.  Peftks*  flH^I4aUltiff.  a.  W.  How^  Aw ' 
defendjinta,     . .  ...  /  . 

PER  CURIAM.  On  the  30th  day  of  March. 
1892.  the  plaintiff,  then  llrlng  in  the  ualnooc- ' 
porated  towu^ilp  of  Lake  View,  or  No;  4, 
range  9,  adjacept  to,  the. town  of  Mllo,  fi- 
nished the  aasesBore  of  that  town  with  a  jUat 
of  his  Sfld  of  his  estate,  consisting  of  .^ne 
horse;  and  thereupon  the  assessors  of  Milo, 
in  pursuance  of  said  application,  and,  as  they 
understood,  in  conConolty,  with  Rev.  St  c.  4, 
f  ^  on  the  1st  day  of  April  ,  of  that  year  aa- 
^secsed  the  plataitiff-A  tax  of  $3  upt^  Us  poll. 


and  fl.60  iqwu-bte  horse,  In  acoordanc*  with 
the  list  by  him  famished  to  them. 

The  application  made  by  the  plaintiff  - to 
the  assessors  of  the  defendant  town,  and  the 
list  furnished,  was  for  the  purimse  of  voting 
in  that  town,  and  by  virtue  of  Uie  statute 
above  mentioned  he  should  have  been  as- 
sessed a  state  and  county  tax. 

The  assessoi^B  of  Milo,  however,  through 
some  mistake  or  inadvertence,  ftsseesed  upon 
the  plaintiff  a  state,  county,  and  town  tax. 
That  statute  provides  that  "Sectors  living  in 
other  unorganized  places,  may  fnt'Dlsh  lists 
of  their  polls  and  estate  to  the  assessors  of 
any  adjacent  town,  4m  or  before  the  first  day 
of  each  April,  an4  said  assessors  siiall  assess 
state  and  couuty  taxes  upon  all  such  persons, 
and  they  shall  lie  collected  ^n  -tt^  same  man- 
ner and  by  the  same  officers,  as  tC  such  elect- 
ors were  Inhabitants  of  such  town;  apd  such 
electors  so  presenting  their  polls  and  estates 
may  vote  in  aieh  town.  In  all  alectiona  for 
governor,  senators,  nfiresfitttatlT^  and  coun- 
ty oncers." 

The  plaintiff  contends  that  the  tax  thus  im- 
posed by  the  assessors  was  illegal,  knd,  hav^ 
ing  paid  the  same  under  protei^  and  to  avoid 
arrest  he  seeks  to  recover  back  the  money 
In  this  action. 

The  ifurlsdlctlon  of  the  assessors  statute 
was  limited  to  tbe  state  and  connty  tax.  For 
them  also  to  undertake  to  assess  a  town  tax, 
In  addition  to  the  state  and  county  tax,  was 
more  than  an  error,  mistake,  or  omission  in 
exorelUng  th^  Jurisdiction  to  asseSi  state 
aiid  county  taxes.  ' 

It  wan  going  outride  of  their  Jnrttdietioh: 
Th»  nssssHmont  of  ttie.toiwn  tax.  wim  ^  a 
mere  Irregnlarlty.  It  waa  vflK^  mkaotbor* 
teed,  and:  hence  voidi.  ■ .  * 

The  town  has  received  the  plainttff's  mou- 
ey  without  right  -  In  cqntty  and.  good  eon- 
■clence  It  ahoilld  be  refunded,  and.  IbM  act- 
tiBii  tbeteCoiia  la  nutalned. 

JsiffBort  Cor  plalntUE.  • 

,,  (U  N.  J.  B,  68) 

6XUNO  LODG3S,  KNIQHTS  OF  FZTHIAS 
.   OR  NEW  JSBSBY,  Y.  OEBALAMIA 
1-  ,  -LODaSl,  No.  60^  et  aL       .  .  > 

aOoTOt  oC  OuuMOcIf  M  Vknr  9minr.'  Amm-  3h 
189V.) 

PaR'TIES  —  BSllBVtCIAX   ABBt>Cf&Tl0K8  —  ScBOBDI- 
NAf  B  LoDaRS— OWKSRSKIP  OV  VciTDS— SURHSR- 
Dta  or  CBARTBa— UbMBBBS— LlABlLITZ, 

1.  In^  snbig  the  trostees  of  an  anina<»porated 
IcMlge,  the  lodge  was  Joined  asrparty  defend- 
i^Qt,  although  its  disbandment  haa  occurred,  un- 
tcnown  to  complainant  before  the  ffling  of  the 
bill.  HM,'  that  a  motion  complahiant  to 
BtrUce.from  the  blU  both  the  aanie  of  tho  lodge' 
as  a  party  defendant  and  also  aa.allegatioa.af 
the  continued  existence  of  such  lodge,  shonl^ 
"be  KTanted.  ■      .  . 

'  2.  An  unineot^rated  aabordinate-  lodge  was 
■  organised  under  a  charter ^rante^  by  aojeicor- 

Sirated  grand  lodge,  which,  in  turn,  was  subbr- 
unte  to  a  s^ipreme  lodee.  Ttte  members  of  the 
subordinate  lodge  pledged  thfriSMlveS  to  -  act 
■at  alL  timca  in  «i)eaienoe  to  andiin  aeeordame 
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with  the  enactment*  of  the  grand  lodge,  which 
enactmentB  were  bound  hy  charter  to  be  la  coa- 
formity  with  the  statutes  of  the  supreme  lodge. 
These  supreme  statutes  provided  that  the  re- 
ceipts of  a  subordinate  lodge  "shall  constitute 
a  trust  fund  for  carrying  out  the  fraternal  and 
beneficial  features  of  the  order.  •  •  •  This 
fund  shall  not  be  subject  to  partition  among  the 
members  of  the  lodge,  and  in  case  a  lodge  shall, 
for  any  cause,  cease  to  exist,  this  fund  shall 
revert  to  the  grand  lodge  within  whose  domain 
the  lodge  Ui  located."  The  members  of  the  sub- 
ordinate lodge  -disbanded,  first  Totlug  to  pay 
the  money  in  the  treasury  to  a  sick-benefit  so- 
ciety not  connected  with  the  order,  and  to  which 
the  lodge  members  belonged.  The  vote  was  car- 
ried into  effect.  HM  a  diversion  of  the  trust 
funds. 

3.  The  trustees  and  those  assisting  In  the  ac- 
tual disposition  of  the  funds  were  jointly  and 
severally  liable  to  the  grand  lodge  for  the  whole 
fnnd. 

4.  The  di&rter  of  the  {rrand  lodge  provided 
that  it  "shall  and  may  at  all  times  hereafter 
be  capable  in  law  of  having,  purchasing,  hold- 
ing, and  possessing  any  land,  tenements,  here- 
ditaments, and  personal  estate."  Beld,  that  the 
title  to  moneys  paid  into  the  subordinate  lodge 
vested  at  once^  in  the  grand  lodge,  and  the  offi- 
cer* of  the  subordinate  lodge  were  merely  cu8< 
todians  of  the  fond  during  the  existence  of  the 
lodge. 

6.  Mfmbers  of  a  subordinate  lodge,  organ- 
ised nader  a  charter  from  a  grand  loose,  who 
have  disbanded  as  a  lodge,  and  deny  their  mem- 
bership in  the  organization,  and  have  forsaken 
the  lodge  property,  are  estopped  from  denying 
that  the  forfeiture  of  property  held  by  the  sub- 
ordinate lodge,  consequent  upon  the  surrender 
of  their  charter,  has  taken  place. 

Bill  by  the  Grand  Lodge,  Knights  of  Pythias 
of  New  Jersey,  against  Germaola  Lodge,  No. 
60,  and  others,  to  recover  funds  held  by  de- 
fendant lodge  In  trust  Heard  on  bill,  answer, 
and  [tro(^  Decree  for  complainant 

'Mb  Ull  la  filed  by  a  corporation  named  the 
Grand  Lo^  Snlgbti  of  I^tUas  of  New  Jer^ 
8^,  didy  IncoEporated  act  ct  tlM|  legiilatnxe 
Ifarch  S9,  ISTl  (p:  lu  1027),  against  a  atibor- 
dfnata  lodge,  known  as  the  Oermaola  Lodge, 
Ko.  BO,  Knlghta  of  Pythlaa  of  New  Jersey*  and 
cffltaln  individualsj  late  membeEB  tbereoC 
Oermanla  Lodge,  No.  GO,  la  an  nnlncoip(»ated 
association  acting  under  a  charter  Issued  by 
tbe  grand  lodge  on  the  26th  of  Hay,  lS7a  Hie 
gravamen  of  tlie  bill  is  that  the  inidividual  de- 
foodants  taave  diverted  carHdn  fimda  of  Oee- 
mania  Lodge,  No.  00,  tot  purposes  not  antbor- 
laed  by  the  charter  or  tg^-iaws  of  tbe  assocla- 
tlm,  and  that  ttieretiy  a  right  of  actkm  baa 
accrued  to  the  complainant  to  recover  tbe  same. 

The  onto  of  tbe  Knlghta  of  Fythlaa  Is  com- 
pooed.  ot  three  aeries  of  lodges:  First,  the  Sn> 
preme  Lodge,  Knlglits  of  Pytbiaa,  wblcb  la 
an  taiatttatlon  incoiporated  nnder  tbe  lans  of 
the  United  States,  and  is  tbe  highest  and  an- 
prraie  lodge  of  tbe  world,  its  beadanartera  be- 
ing In  Qie  United  Statea.  Next  to  tbat  are  tbe 
graid  lodgea,  which  possesa  cbarters  or  war- 
ranta  legally  granted  by  the  supreme  lodge. 
Of  tbese,  tbe  Qrand  Lodge  of  New  Jersey  la 
one.  Tben  come  sifliw^nate  lodges,  which  are 
chartered  by  tbe  grand  lodge,  of  wblcb  tbe 
G«rmanla  Lodg^  N&  00,  Is  one.  The  ordor 
baa  a  wrlttoi  oonsUtntton  and  statutes.  Tbe 
eoostltatltm  dirldes  the  organteation  Into  three 


separate  departments,— executive,  judicial,  and 
l^rlslatlve,— and  creates  a  great  number  of  offi- 
cers. The  constitution  provides  modes  of  en- 
acting laws,  to  be  binding  on  all  lodges  and 
members  of  tbe  lodges.  Tbe  legiBlatlve  rec- 
ords of  the  supreme  and  grand  lodges,  contain- 
ed In  several  volumes,  were  offered  In  evldoice 
to  show  that  tbe  constitution  and  laws,  as  con- 
tained in  the  printed  book  offered  in  evidence, 
were  properly  and  lawfully  adopted  and  pass-, 
ed.  Tbe  Grand  Lodge  of  New  Jersey  wo*  in- 
stituted by  tbe  Supreme  Lodge  of  the  World 
by  a  charter  dated  the  Ist  of  April,  1870.  By 
the  terms  of  Its  charter  tbe  grand  lodge  was 
"authorized  and  empowered  to  organize  sub^ 
ordinate  lod^  in  Its  own  Jurisdiction  In  con- 
formity to  the  laws  established  by  the  Supreme 
Lodge  of  ttie  World,  and  govern  said  lodges 
according  to  the  Intent  and  meaning  of  the 
laws  <tf  the  order  as  promulgated  by  the  sur 
preme  lodge";  and  It  closes  thus:  "And  the 
said  Grand  Lodge  of  tbe  State  of  New  Jer- 
sey doth  solemnly  ];H-<»nlse  to  act  according  to 
tbe  instructions  of  this  charter  until  It  Is  re- 
voked," etc.  Tbe  charts  by  the  Grand  Lodge 
of  New  Jersey  to  Germanla  Lodge,  No.  60, 
authorised  and  empowered  It  "to  make  laws, 
rules,  and  regulations  for  Its  government  and 
support  In  oonformlty  with  the  laws,  rules, 
and  regulations  of  the  said  grand  lodge  and 
those  of  the  Supreme  Lodge  of  the  Knights 
of  Pythias;  the  officers  and  members  of  tbe 
said  lodge  No.  60  solemnly  pjedglng  themselves 
to  act  at  all  times  In  obedience  to  the  onn- 
mands  and  enactments  of  tbe  said  grand 
lodge,  and  in  accordance  with  tbe  lawa,  rules, 
and  regi!latl<ms  of  the  order.  In  default  of 
which  this  charter  or  warrant  of  authority 
may  be  revoked,  suspended,  or  taken  away 
at  the  pleasure  of  the  said  grand  lodge."  By 
the  Installation  ritual,  each  officer  slnomly 
promises  that  be  wni  faiOifuUy  and  Inqjartla]- 
ly  perform  all  the  duties  Incumbent  upon  him 
as  such  offlc«,  to  tbe  best  of  his  abUlty  and 
understanding,  and  In  accordance  with  tbe 
provisions  of  the  amstitutlco)  and  laws  of  tbe 
Grand  Lodge  of  New  Jersey  and  of  the  Su- 
preme Lodge,  KnU^ts  of  Pythias  of  the  World. 

Germanla  Lodge,  No.  60,  acted  In  full  sym- 
pathy wltb  and  In  subcwdlnatlon  to  the  Grand 
Lodge  of  New  Jers^.  certainly  up  to  and  In' 
cludhig  tbe  3l8t  <tf  December^  1803,  and  tbence 
apparently  until  November,  1801.  On  the  13tb 
of  January,  1804,  they  rendered  to  the  grand 
lodge  a  statement  ot  their  aSalvs  tat  tbe  pre- 
vioni  year,  bidudlng  the  names  of  tbelr  <^ 
cers,  the  amount  of  money  received  and  dis- 
bursed, the  amonnt  of  cash  on  hand,  and  the 
number  of  tbehr  members,  the  latter  being  65. 
This  was  made  nnder  tbe  band  and  seal  ot  tbe 
association  by  Nlcolans  Rommell,  chancellor 
commanding  (president),  and  Qiarles  A.  Fhs 
ner,  keeper  of  records  and  seala  (secretary). 
In  tbe  fan  of  1804  a  majority  of  tbe  m«nbera 
ot  Germanla  Lodge  took  offense  at  some  direc- 
tion or  r^nlatlon  of  tbe  grand  lodge  wltb  re- 
gard to  tbe  mode  of  ke^ng  tbebr  rectuds,  and 
disbanded,  and  resolved  to  oroceed  no  {u»ther 
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onder  the  difcrter  Cnnt  the  grand  lodge.  'No 
fomml  action  as  a  body  was  taken  on  this 
8iil)]eet  until  a  mertlng  at  Noraidier  27, 18M; 
bnt  pKerloDslr  to  tha^  at  a  regular  meetlngea 
XoTonbM  XSth,  four  members,  who  did  not 
wish  to  leave  the  order,  applied  Bar  and  re- 
ceived firom  the  lodge,  In  meettng,  iriiat  are 
called  "withdrawal  cirda*"  whlcAt  enabled 
them  to  OEter  any  other  lodge  of  the  same  oiv 
der.   On  Horanlwr  £7,  Um  lodges  hi 

meeting,  adopted  a  renlntlon  to  the  eBMtthat 
they  should  dissolre,  di*w  the  money  from  the 
bndE,  and  tunoi  it  over  and  make  a  preettt  ^ 
it  to  the  BeneOdal  Vcteln.  The  language 
the  resolution,  as  txaoulated  from  German,  la: 
"Whoei^on  the  lodge  resolred  to  dlanlTe, 
draw  the  money  from  the  bank,  establish  a 
society,  and  present  the  same  the  money  for 
charitable  puipoSeB."  Ttut  erldence  shows 
that  they  acted  otn  the  Idea  that,  while,  they 
had  no  right  to  divide  the  money  among  then*, 
aelrei^  they  conU  make  a  present  of  It  to  a 
sick-benefit  assodatloii.  PrsrlotM  to  the  adafh 
tbHi  of  this  resfdntlon  eadi  of  the  oBiem  had 
tendered  his  reslgnatkm  as  soch.  There  is  no 
proof  as  to  -what  sort  of  an  aasoslatkm  the 
Bmeficlal  Ysaetn  was,  or  bow  oigai^Kbd,  e» 
eept  that  It  was  said  to  be  a  akb-beneflt  as- 
sodatloit  fnmed  br  the  members  of  Oermahbi 
Lodge,  No.  SO.  all  the  mambeni  4tf  ttw 
lodge,  exe^  flnae  who  toe*  wttbdrawal  cards 
on  ttie  IStb  of  Norember,  BBSOlTsd  to  abandon, 
and  did  actually  abandon,  the  Knl^rta  of 
Pythias  organisation.  Is  an  admitted  Caet 
The  IwilgnlSj  paraphnnalla,  seals,  books,  and 
papers  were  left  without  csre  or  custody  in  the 
ball  which  they  bad  oecnpled,  ever  a  beer  sa- 
kMO  owned  and  oecnpled  by  one  of  their  mem- 
bers, Otto  Jansen;  and  iqiMm  the  stand  an  of 
tbem  denied  any  custody  or  knowledge  of  the 
wbereabontB  ot  any  of  the  books,  inslgnlat 
paraphernalia,  etc.  Some  of  tbem  were  after- 
wards, pending  the  trial,  found  bp  the  eBUott<»r 
of  the  complaisant,  acting  nnder  the  Terbal  av- 
dsr  (tf  ^  eonrt,  In  a  doaet  tai  the  lodge  nxnn. 

The  lodge  kept  an  aecotmt  In  the  Qocrnan 
SavlngB  Bank  of  Newark,  whldi-  commeneed 
on  the  1st  of  Joly,  and  went  on  contin- 
nendy  nntn  the  14tta.  of  Morember.  ISftA, 
when  it  was  tranafecred  to  a  new  acconnt 
known  as  the  GfdnmUa  Kcanken  Unterstnet- 
8img»*Ta^n  (Sldc-BeoeOt  AasodatioB).  No. 
ft.  Tbfi  teaxuia  was  made  by  vlrtne  of  an 
order  dated  November  13,  1.SB4.  signed  by 
the  drfendants  Oharlea  A.  Flxoer,  fcnlght  ol 
the  re«nds  and  seals,  Ifax  8eeilnger,  the 
ohanceUOT  commanding,  V.  Teschke,  Ben- 
rich  Bonn,  and  Otto  Jansen,  tmatees  (all.  de- 
fendants), and  Is  as  tt^ws:  "Newark,  New 
Jovey,  November  18,  18M.  To  Oeahter  at 
Ottman  Savings  Bank:  Please  orer  to 
bmstees  of  Gennania  Lodge,  No.  50,  K.  of 
P.,  the  full  amount,  due  to  said  lo<^  Re- 
iipectfnUy,  by  -ordw  at  above-named  lodge." 
'Ibis  OTdv  was  Jl«d  with  the  buik,  and  a 
receipt  tfv«n  In  theee  words:  "9695.50,  New- 
aA,  New  Jawey,  Novouber  14,  1804.  Be* 
cdred  from  tho  -Ooman  Sa'rtogs  Bank  sla; 


hundred  and  nbiety-five  donars'»/iftf  ^ 
book  N&  5.2M,  flerauuda  Lodge.  Order  on 
iUe.  [Slgud]  Otto  JanaoL"  There  Is  notlt- 
Ing  on  the  mlnuteS  of  Norediber  13th  to  Jus- 
tify tke'order  of  that  date,  and  the  first  entry 
on  the  minutes  showing  ofiBdal  action  is  that 
above  set  forth  of  November  27th,  two  weeks 
later.  Besides  this  money  in  the  German 
Savings  Bank,  the  lodge  was  the  owner  of 
four  bonds  of  the  Newark  water  bonded  reg- 
istered debt,  ahtndhig  to  its  name  on  the  reg- 
ister of  the-  dty  In  the  comptroller's  otBce, 
numbowd  8,089,  8,090,  ^001,  and  8,092,  of 
tin  par  value  of  $100  euta;  and  on  Movem- 
ba  26th,  fiy  a  pSper  signed  by  Max  Seellnger, 
chancellor  commanding,  Oharies  A.  Elmer, 
secretaiT,  that  wats  etodc  was  assigned  to 
tSie  Columbia  K.  U.  V.,  Na  8,  and  was  reg< 
Istered  in  its  name.  In  addition  to  fliat,  tiid 
lodge  had  a  small  som  of  nKm^'-^oe.2!^ 
In  the  Secnrity  Savings  Bank,  In  the  name  of 
"Christian  %ndit,  [former]  Treasurer  of  Qtx- 
mania  Lodge,  No.  GO,**  and  mi  Oie  14th  of 
November  this  sum  was  withdrawn  by  Otto 
Janaen,  then  txeasuiear,  and  the  pass  book  de- 
livered npu  On  the  14a  of  November,  1894, 
time  was  deposited  In  tiie  same  hank,  to 
the  credit  of  the  tmatees  «t  OoinmUa  K.  U. 
v.,  877.28;  bMng  Jdst  «28  less  than  the 
amount'  prevloualy  atandlng  to  tiie  credit  of 
Oermania  Lodge,  No.  50.  That  money  was 
afterwards  dmwn  oat  by  the  defendant  Eten- 
rtdi  Sonn. 

These'  porUds  aftcnraMs  organized  another 
association,  called  "Gennania  Lodge,  No.  3; 
Im^oved  Ordo'  Knl^its  of  Pythias,"  and 
some  of  thesd  funds  w»e  turned  over  to  it 
This  last  organisation,  however,  was  not  sub- 
ordinated and  owed  no  allegiance  to  the 
Grand  Lodge  of  New  Jersey.  It  seons'to 
have  been  set  on  foot  about  the  10th'  of  De> 
cember,  1894.  and  oa  that  date  the  whole 
of  the>f680wW  standing  to  the  credit  of  the 
OelumUa  K.  n.  T..  No.  8,  was  drawn  out 
by  Anton  Bohonk,  presldtti^  and  Henrldi  A. 
Bonn,  treasurer,  of  Ooludibla  K.  IT.  V.,  N«.  8. 
The  wder  was  In  ttiese  words:  10,206.  New- 
oric,  December  10,  1804.  Columbia  Krankeb 
TMmstoebtmigs-Vereln,  No.  8v  To  the  Cashier 
of  German  Savli^  Bank:  The  iTustees  of 
tin  above^iamed  society  are  herewith  author- ' 
Ined  to  draw  all  the  money  belonging  to  the 
Columbia  Krankm  Unteretuetsange-Vadn, 
No.  8,  N.  J.  The  caSUcr  wfil  please  obUge. 
$095.69.  Pres.,  Anton  Bcbonk;  Sec.,  Max 
Beeimger;  Tzcas.,  Henaleb  A.  Bonn;  Tmsteee, 
Otto  Jansen,  Max  SecUngo',  Nloolana  Bom* 
toelL".  And  tiw  tece^  tar  the  money  wab 
signed  by  Mas  SeeOlnger,  seoetary.  Tbli 
money,  when  dranrn  out,  came  Into  the  aetaal 
possesslon-ctf  Henrlch  Soon,  as  treasurer  of  the 
new  organisation, 'iGwmania  Lodge,  No.  1, 
Improved  Ordtt-  Knights  of  Pytfates.  A  por- 
tion <^  It  was  d^KMlted  In  the  Dime  Savings 
Bank  of  Newark  to  the  credit  of  Henrtcb 
Sonn,  trustee,  where  It  still  remains.  On  the 
10th  of  December,  1804,  Max  SeeUnger,  as  seC' 
retary,  and  Anton  Schonk^  aa  treasurer,  of 
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Colombia  K.  V.  V.,  No.  8,  sold  to  Caiarlee 
Tescbke  the  J400  of  fioDded  water  bonds, 
and. received  the  money  thK«for,  Wblcb  w«( 
handed  to  Otto  Janeeo.  That  made  at  least 
91,155  of  cash  belonging  to  the  lodge,  ,iCoant- 
lEtg  the  fund  In  .the  Security  Savings  Bank  as 
¥77.25,  instead  of  $102.25;  and  it  la  so  efr 
tered,  as  o£  Noveanber  28,  1894,  on  a  small 
account  book  k^t  and  produced  by  Mr.  Somi, 
and  offered  la  erldenoe.  A  paper  was  pro- 
duced, dated  November  —— — ,  iSftl,  .which 
pedted,  "We,  the  undersign^  -members  of 
Colimibia  Kranken  Unterstnetznogs-Verelo, 
No.  3,  of  Newark,  New  Jersey*  do  hereby  ae> 
knowledge  the  recent  of  cad)  money  due  as 
amounting  to  .125,"  signed  by  38  or  89  men, 
all  of  them  said  to  have  been  members  of 
Oecmania  Lodge,  No.  50,  Knlj^ts  of  Pythias. 
The  proof  at  first  tended  to  -tfiow  that  that 
money  was  paid-in  cash  to  each  of  them;  but 
teroBB^eacamlnatlon  showed  that  It  was  actual- 
ly, paid  In:  cash  to  very  f^w,— not  more  than 
two  or  three,  at  tbe  otitslde,'-^e  wb(de  being 
left  in  the  hands  of  Mr.  Soon,  tbe  treasurer. 
But  a  court  derabtefportlon  of  It  was  di^ursed 
for- Sick  beneats,  at  <the  rate  of  $10  a  week; 
and  all  t!hat  remained  at  the  time  of  tbe  hear- 
ing, 80  far  as  appeared,  was  $400,  deposited 
In -the  Dime  SaTlngs  Xn^tltutton.  The  fund, 
vMcb  on  the  14th  of  November,  1884,  amount- 
ed to  about  $1,200,  was-  the  result  of  the  ac: 
comulatioa  of  years  of  ««Dtributlon8  of  prea* 
ent  and  previous  memliers  of  tbe  assodatlon, 
ana  not  of  the  contrlbxitions  of  tbe  then  ac- 
tual members. 

The  Intended  action,  of  the'  lodge,  which 
KaaTeally  developed  on  the  13th  or  -14th  of 
November,  1894,  coming  to  tbe  knowledge  of 
the  offlcero  of  the  Grand  Lodge  of  New  Jer- 
B^.  Us.  Kranmer,  the  grand  cbaneeUor  of 
tbe  grand  lodge,  lasded  a  commlasloB  to  Mr. 
George  Schmidt,  of  Granite  Lodge,  No.  21» 
as  district  deputy  grand' chanceUor  of  tbe  dls- 
txist  whldi  included  Germania  Lodge,  NOi 
SO;  abd  Schmidt,  1^  vbtue  ol  that  conmiis> 
BloBt  went  to  the  lddge  rooms,  over  Janaen'^i 
Bahi6n,  flnmd  Mr'.  3ame^  learned  from  blm 
tiiat  the  lodge  bad  disbanded,  and  tberev^n 
demanded  Ibe  books,  papers,  paraphemsUa, 
and  mcMiey  belongin^r  to  the  k>dge,  but  was 
told  that  the  money  had  been  distributed, 
autd  that  the  parai^emella  of  the  -I6dge  was 
in  the  lodge  room.  Shortly  aftor  tliat,  and, 
as,  Or  as  appears,  befOK  the  llllns  of  the  bill, 
he  ^demanded  and  received  tbe  cbaner  -of  the 
lodge  fitem  Mr.  Jansen,  who  had  it  behind 
his  bear  counter. 

.  onie  orl^nal  bill  wati  filed  on  the  8th  of 
December,  1894^  against  the  l<^gB  by  Its  name, 
Oltuies  A.'  Flmer,  Otto  Jansen,  and  the  Bav> 
Ings  bank.  An  injunction  was  Issued,  which, 
however,  did  not  succeed  tn  stajting  tiie  money 
In  the  handa  of  any  of  the  pearsons  wbo  re- 
celvBd  It  Portlisr  rlnfomiatiou  coming  to  the 
eompWodnt,  an  ame&ded  bill  was  filed  early 
in  FebruwT',  1805,  addliqr  tbe  additional  de- 
fendants, and  'praying  r^Ief  agalast  them. 
Thft  Actual  tradng  of  -tbe  moreineDt-snd  dls* 


position  of  the  funds  of  tiie  lodge  came  out 
on  the  liearlng.  Subsequently  a  motfon  was 
made  to  strike  out  the  Gennanla  Lodge  as  de- 
fendant, and  the  allegatiim  that  It  was  still 
In  exlsteoKe  as  a  voluntary  organlzatton,  on 
ttie  .ground  that  It  was -substantially  dissolved 
and  bad  ceased  to  exist  before  bill  filed.  The 
exact  amount  reotired  by  each  of  the  de- 
fendants, as  distinguished  from  tibe  others^ 
lA  as  foUoTre:  Otto  Jansen  received  f 102.25, 
moneys  d^wslted  In  the  name  of  Christian 
%>echt,  as  treasum*.  In  the  Security  Savings 
Baalb  He  <Jans^)  also  received  1400  In.  cash 
from  the  sale  of  the  water  bonds.  Ue  also 
signed,  with  the  others,  sm  order  for  the  $096^- 
69  on  the  German  Savings  BanT^  Henricb 
Sonn  enters  In  his  bo<d£  on  November  28, 1894, 
thht  he  received  .«1,166  of  the  funds.  He 
aetnally  reoetved  on-  DeeaaAier  10th  fti05:G0, 
a.nd:  he:  received  from  Mr.  •Jansen  tb«  971.SB, 
and  presumably  he  reoelvea  the  pracfaeda  «f -  the 
water  bonds.  f400,  wfaibb  would  make,  In  all, 
9ft^l72.84.  Seedlnger  .and  SchoDk  tnmsfierred 
the  water  bonds,  and  paid  the  money  to  Jan* 
sen.:  The  $102.25  deposited  in  tbe  Security 
Savings  Bank  was  'transfened  by  the  twder 
of  Seellnger,  Jansen,  and  RommcU. 

The  eoi^tntien  of  <ttie  sniweme  lod^  pro- 
vides, among  other  Ihlngb;  that  *tthe  rituals  of 
the  order,  tbe  supreme  constitution^  and  the 
la-ws  Enacted  by  tbe  svQireme  lodge  In  accord- 
ance therewith,  shall  be  the  Sigffeme  law  of 
the  order  of  Knights  of  Fytblaa.'*  By  chap* 
ter  16,  fi'828,  of  the  supreme  statntse.  tbe  funds 
tit  tha  lodge  are  devoted  to  a  parflcnlar  pot- 
pose,  as  folkmsi  -"The  reralpts''fr«n' fees  ^nd 
dues  and  the  Increments  thereof  sliMl  constl- 
tote  a  trust  fund  for  carrying  out  the  fraternal 
hnd  beneficial  features  ofl  the  order, 'and  Aall 
not  be  expended  for  any  other  than  thobe  pnr* 
poses  and  the  payment  of  tbe  neoeeBary  ex* 
pensea  of  the  lodge,  as  those  purposes  and 
expenses  may  be  determined  legMatively  or 
Jndldally  by  the  grand  lodge  having  JurisdHy 
tlon,  which  grand  lodge  shall  also  deta^mlne 
tbe  vote  that  shall  be  necessary  to  make  an  «x- 
pendlture  from  the  fund,  and  the  manner  In 
which  It  may  be  Invested,  If  at  aa  This  fund 
shall  not  be  subject  to  partition  among  tbe 
members  of  a  lodge,  and  In  case  a  lodge  ahall, 
from  any  cause,  cease  to  exist,  said  fond  shall 
revert  to  tbe  grand  lodge  within  whose  domain 
tbe  lodge  Is  Icxiated.'*  By  section  S,  art  8,  It 
Is  provided  that  on  the  detsease  of  a  memba  In 
Sood  standing  an  appropriation  of '  Ubt  less 
tban  %2i0  shall  be  made  towards  defraying  the 
expenses  of  his  funeral.  Tbere  was  In  addi- 
tion to  that  a  sick-benefit  privilege.  Article  8, 
8  2,r  on  that  subject  la  this:  "Sv^  member 
who  has  received  the  rank  of  knight  and  Is  in 
good-  standing  In  bis  lodge,  inoapadtatBd  by 
slckn^  or  other  disability  ftom  attending  1o 
bis  usnal  business  or  some  other  occupation, 
Shan  be  considered  a  beneficial  member,  enti- 
tled to  rec^ve  such  weekly  benefits  as  the  by- 
laws prescrilw,  which  shall  taot  be  less  than 
one  dollar  per  week."  In  addition  to  the  sick 
and  funeral -benefits  provided,  thmr  Is  an  In* 
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•dtanee  branch  of  the  mder,  kaown  as  tibe 
"midowment  Rank."  «f  wUch  nlembere  of  tke 
iwder  are  prMl^ed  to  becrau  numbtts;  and 
ot  tbis  at  least  one  oC  the  msBiben,  CfariBtian 
Speebt,  who  took  Ms  withdrawal  card  (roro 
ttM  lodge  Noiwnber  14,  1804,  when  It  was 
found  that  tbe  lodge  was  abont  to  dlaolre, 
waS'a  member.  Tbda  t»-ancb  of  tbfriHUlncas 
4s  Intrusted  to  a  board  id!  tmatees  appolnt«d 
sad  controlled  fay  the  aiyiBeme  lodge.  Ths 
eoDstHiitian  and  by-laws  of  Glenaaifcla  iiodge^ 
No.  50,  show  tiiat  tbe  terms  of  its  chsEttf  viue 
compUed  wltii,  and  that  Its  by4aws  were  mads 
la  accordsaice  vrifh  and  subordinate  to  the  con^ 
stltntloB'and  statizteB  of  the  siipreme  kidge 
and  grand  lodge.  Tbe  grand  lodge '  enacted 
and  ordained  a  eonstHptton  tor  all  the  subor- 
dinate lodges,  asd  that  osMtitntioa  was  ac- 
cepted OCEiHuda  Ltodge.  Mo.:  60.  By  arti- 
cle 13,  t  4,  of  the  constittttioB  of  the'BQberdl- 
nate  lodges,  ItlS'proTlded  as  ft>Uovs:.)*'A  lodge 
becomtog  dissolTed  by  the  surrender  of  ita 
chartor.  ita  propoly.  and  effects  sba)}  be  re- 
turned to  tiie  gmnd  lodge  as-proTlded  for  la 
artUile  12, 1 8,  SObordtnata  Lodge  Constimtioi^ 
and  the  polaMy  prorUed  for  in  saU  article  and 
section  relaUTa  to  falliiitt  w  refusal'  shall  have 
tnU'  force  wd  effect"  Artiitle  &.  I  1.  of  tbe 
br-laws  of  OcnvaiUa  Lodge,  Mo.  BO,  whi<ib, 
as  we  hare  SMn,  wen  approved  bcr  the  grand 
lodge.  Is  to  taiese  .wordsi  "Any  brother -of :  this 
lodge  who  Is  already  a  member  for  six  months 
and  has  paid  to  tbe  lodge  all  dues,  Ones,  and 
assessments,  siudl,  U  he  fall  side  througb  no 
fault  of  life  own,  and  disabled,  for  woxte,  and 
possess  the  third  grade.  lecelFe'lbe.eDm  of 
flTfe  dtdlars,  weekly  slcA-bcneflt  money."  until 
be  has  received  f20(K  and  after  that  he  shall 
only  receive  f2.G0  a  week;  bnt.  If  he  beetttnes 
afflicted  with  an  IncnraUe  disease,  then  he 'Is 
to  have  91  a  we^  Hie  complainant  <^cred 
In  evldenee  'several  'large  volumes  of  the  reo- 
ord  of  tiie  ^oceedlng*  of  the  BiH>reme.loa0e 
to  ^nw  -tttal  the  laws  coutatned  in  the  rolume 
offered  In  evidence  had  been  tegidarly  and 
lawfully  enacted  In  accordance  with  the  eon- 
sdtntioD  of  the  ak^treme  lodge.  The  canstitu- 
tioa  ear  the  subordinate  ledges  provides  for  the 
deetlon  of  certain  offloers,  as  president,  secre- 
tazy,  master  <a  flnapcaa,  and  tteasnrer,  and 
that  no  diflbuzaeBMnts  of  the  funds  shall  be 
made  except  by  an  order  from  tbe  preaUent 
attested      the  aecretaiy. 

Walter  F.  Hayburst,  for  Complainant  Sam- 
uel Eallsch,  for  defendants. 

PITNB^T,  V.  0.  (after  staUng  .the-  facts). 
The  first  qoestton  to  be  eonal dared  arises  on 
the  motion  to  strike  out  of  the  bHl  tbe  allega- 
tion of  continued  organic '  exlsfsnce  '  of  Gay- 
mania  Lodge,  No.  50,  Knights  of  Pythias,  and 
its  name  as  a  party  defendant  I  think.. the 
motion  should  be  granted.  The  organization 
of  the  lodge  had  been  destroyed  by  the  with- 
drawal on  November  13,  1894,  of  a  part  of 
its  membeps,  and  by  the  reslgnatlDn  on  iN> 
ffMtater  3Tth  of  aU  its  offleen»  and  tbe.  reaotai- 


itML  to  dlasotre,  adcMnpanied  by  tbe  complete 
afaandonmeat  aJl  tta  members  ofiitbe  otgto- 
iaation.  This  was  not  fidty  knovn-  to'  tbe 
complainant  when  It  imspared  Us  bill,  and  it 
tfirald  not  berbonnd  the  allegatlcNi  of  its 
centlttned  exlsteaee.  Thoogh  the  statutes  of 
18S5  and  1880  (2  Gen.  St  p.  2588,  i  324;  .ild. 
p.  2C92,  I  3A2i  provide  for  suing  an  unineM*- 
porated. association  like  tUs  at. law,  aqd  it  Is 
posafUe  (tboogh  I  doutat  it)  ttuit  It  wavcants 
tiie  making  sudi  asaeciatlDn  a/pavfT'  to  a  stAt 
in  eqnfty  like  thist  yet  >nDUang  can  be  gained 
thereby,  and  I  think  lis  name  should  he  atriok- 
en  from  the  bill  as  a  party  defendant  TUs 
brings  us.to  the  merits. 

It  Is  famiUar  law  that  funda  afoumnlated 
as  'ff^re  those  hwe  la  queatieo  becmne.  aa  soon 
«a-pald  tat;'  bapreased  with  ji  .trwt.  i^tfa  adh  its 
oo^^aquMces.  in,  this  ease  thei  terms  of  tbe 
tenet  ace  found  In  jCbe  eonstltuUcttM  of  the  svf 
pceme,  grand,  and  snbrnrdinate  lodges,  andittae 
laws.Af  tbe  forater  and  hy-laWB^  the  latteix 
Xtaa  funds,  being  impresasd  wltii  lucfa  a  tniak, 
aamot  lawfidly.  be  dlirerteditharefroBLr  and 
aUipenoBs  aiding  and  asslsUng  in  such  dbreir 
aioU'Sfergidty  oiA  hreacit  of  tsast^  ai^.llabte 
Sot  theocnsequeneis...,Tarrey  r.  Baker,  1  Air 
Ibu,  120;  Abete  V.  iMoEeen,  18  K.  gwBq..4eS: 
Fcaaav.Baslement  25N.iJ.B(|.:84«  Altmann 
V.  Bene.  2T  N.  J.  Bq.  SUi  Van  Hootan  vl 
Viaa,  3ft  N.  J.  Bq.  134,  and  note  on  page'186: 
Atato  Council  v.  abarp.  86  tf.  J,  Bq.  24,  aqd 
oases  etted;  Grisman  r;. Smith,  44  2i.  J.  Bq. 
240^  14  AtL  484)  Oabte  T.  MiUesv.lO  Paige, 
«aT;"<I>eB  V.  Bolten,  IS  N.  J.Law..aoa:  DeUTi. 
PlUiag,  21  N.  J.  lAw.  653;  Hendtlcksoa^ 
SbotweU,  1  N.  J.  Bq.  S77;  Mibl.  Ben.  Soo.  ft 
Adcj  Ina  1144  et  seq.;  Id.  f  854^  The  caseoC 
State  Ctotmcil  v.  Sharp,  inp  A,  is  qidte  in  point 
Al  peges  29,  27,.  Chanetilor  Runyon  eva: 
'fFbe  deCeadants  hare  -wlUfuDy  violated  tOie 
iaw  of  the  society,  In  dtridlng  ap  its  tmids 
amoiqc  themselves,  and  taking,  them  to- their 
own  nee.  Of  these  tends,  part,  least  (that 
callbd  ihe  'Widows'  and  Oq>han8'  Fnnd,')^  was 
-the  accrettoa  of  years;  andb.(t-;l8  highly  pr^ 
able  that  others  than  thej  made  some  of  tbe 
oonttrlbnttons  from  which,  daring  those  years. 
It  has  been  acimmnlated.  but,  from  whom- 
soever  desivedi  the  moaeiy.ln  questiott,.  the 
council  and  widows'  and  orphans'  f undSr  was 
oontrlbuted  uadw  the  charter  for 'and  dedi- 
catod  to  certain  specified  pui^ose^  for  whidi 
it  was,  from,  die  time,  when  It  was  contributed, 
held  in  trust  by  the  soc^ely  and  Its  offloers 
to  whose  hands  It  was  oommltted,  or  to.  whose 
control  it  was.  subjected.  It  was  held  by  them 
also  Buhject  to  tiie  trust  to.  pay  it  over  to  the 
state  comidl  In  case  of  tbe  dissolution  of  the 
subordinate  -  vae.  The  defendants  thec^mre 
bad  no  right  to  take  the  mnnay. It  Is  within 
tbe  jarlsdlctkin  of  this  eoort  to  grant  the  leUef 
which  the  compkdnant  seeks."  Tbe  laws  of 
the  order  of  the  Knights  of  Pythias  im«vide 
how,  and  upon  what  foemaUtles,  payments  out 
•f  funds  like  these  aball  be  made.  In  letter 
and  ^irlt  th^  require  that  such  pajmento 
ahaU  to  made  oo^r.  tor  csr^  flmpow,  and 


Digitized  by 


Google 


346 


88 '  AXLAiOTIG  BEPOBTER. 


«fter  certiUii  prereqntaltes  brnve  been  complied 
wltb;  and  these  are  all  based  tipon  certain 
action  taken  by  the  aociety  when  properly  or- 
ganised In  Bobimllnatlon  and  allegiance  to  the 
supreme  society.  These  precrequlsltes  and  con- 
ditions were  not  compiled  with  In  the  disposi- 
tion made  of  the  funds  In  this  case.  It  win 
not  help  the  defendants  to  show,  as  they  have 
attempted  to  do,  that  some  of  the  funds  went 
to  the  same  persons  and  upon  the  same  occa* 
slons  as  they  would  have  gone  If  the  original 
organizatiixi  had  been  iveserved.  The  persons 
80  recelTli^  moneys  had  lost  their  right  In  that 
behalf  by  abandoning  the  organization,  and 
the  appn^rlatlon  was  not  made  In  accordance 
with  the  by-laws  of  Oie  association. 

It  Is  objected  to  the  right  of  the  complain- 
ant to  relief  that,  although  It  was  duly  Incor- 
porated by  special  act  of  the  legislature,  yet 
It  has  no  authority  to  collect  and  retain  this 
money;  and  a  distinction  Is  made  between 
the  charter  of  the  complainant  corporation  (P. 
Jj.  1871,  p.  1027)  and  that  of  the  'complainant 
In  State  Council  t.  Sharp,  supra  (P.  L.  1871, 
p.  366).  The  language  of  the  charter  of  this 
last  corpwatlon,  after  giving  express  power  to 
sue,  etc.,  Is  tills:  "Shall  be  able  and  capable 
Id  law  and  In  equity  to  take,  purchase,  hold, 
and  receive  to  them  and  their  successors,  for 
the  use  ot  said  association,  any  lands,  tene<- 
ments,  goods,  chattels,  sum  or  sums  oi  money 
by  grant,  gift,  bargain  and  sale,  wilt,  devise 
or  bequeath,  from  any  person  or  persons  what- 
soever, and  the  same  to  grant,  bargain,  sell, 
mortgage.  Improve  or  dispose  of  for  the.  use 
of  the  association,  and  In  general  to  do  all 
tilings  which  may  be  lawful  or  necessary  for 
the  well-being  and  proper  management  of  the 
said  corporation."  The  corresponding  lan- 
guage in  the  charter  of  complainant  is  this: 
"Shall  and  may  at  all  times  hereafter  be  ca- 
pable in  law  of  having,  purchasing,  holding, 
and  possessing  any  lands,  tenements,  beredlta^ 
ments.  and  pawraal  estate  purchased,  devised, 
or  bequeathed  by  any  person  or  perso&s,  bod- 
ies corporate  or  politic,  capable  of  making  the 
same."  X  am  unable  to  i>erc^ve  any  material 
difference  In  the  effect  of  the  verbiage  of  the 
one  and  that  of  the  other.  The  right  to  sne 
Is  given  by  the  general  corporation  act  to  all 
corporations;  and  It  is  not  too  mnch  to  say 
that  when  these  moneys  were  paid  into  the 
treasury  c€  Germanla  Lodge,  No.  60,  Knights 
of  Pythias,  the  payment  was,  In  law,  to  the 
complainant,  as  the  only  corporate  entity  In 
existence  which  could  hold  the  tlUe  and  pro- 
tect It  The  actual  custody  and  care  of  the 
fund  was,  by  the  by-laws,  intrusted  to  certain 
indlvldnals  so  long  as  they  cmtinued  to  act 
as  an  association  In  obedience  to  the  laws  of 
the  order;  but  when  they  ceased  so  to  act 
their  right  and  power  ot  control  also  ceased, 
and  the  l^al  title  in  the  complainant  at  once 
became  paramount. 

It  is  further  insisted  by  the  defendants  that 
the  complainant  fails  to  show  any  facts  out 
of  which  a  forfeiture  arose;  and  counsel 
plants  hlnueU  upon  tbe  gronud  that  the  lan- 


guage is  tbat  the  charter  of  the  lodge  must  be 
surrendered  by  its  cbancellw  commaTidlng, 
and  that  there  must  be  some  formal  snapendoo 
of  the  organization  by  tbe  sui>a'lw  lodge. 
But  this  argoment  ignores  the  language  <tf 
secUcm  328,  c.  16,  of  the  Supreme  Statutes, 
which  enacts  that  "in  case  a  lodge  idialU  from 
any  cause,  cease  to  exist,  said  fund  shall  re* 
vert  to  the  grand  lodge  within  whoae  dfHnaln 
the  lodge  Is  located."  Besides  that.  I  tbink 
that  under  tie  other  section  relied  upon  by  tb» 
defendants,  to  the  effect  that,  "a  lodge  becom- 
ing dissolved  by  the  surrender  at  its  charter^ 
Its  property  and  ^Eects  shall  be  returned  to 
the  grand  lodge,"  etc.,  tlie  defendants  are  es- 
topped from  setting  up  that  this  lodge  was 
not,  to  all  Intents  and  purposes,  dlBB(^ved  and 
its  charter  surrendered.  They  did  all  In  their 
power  to  produce  that  result,  and  In  my  Judg- 
ment they  succeeded. 

I  am  of  the  opinion  that  the  complainant 
Is  entitled  to  relief,  and  It  remains  to  condder 
against  whom,  and  to  what  extent  The  Indi- 
vidual defendants  are  13  in  number.  Of  these, 
one  was  reported  by  tbe  sheriff  dead,  and  one 
out  of  the  state,  against  whom  no  further  pro- 
ceedings have  been  taken;  leaving  11,  who 
were  served  with  process,  appeared,  and  join- 
ed In  a  single  answer.  Tbey  are  Huff,  Rom- 
mell,  Seellnger,  KIrschbaum,  Pimer,  Jansen, 
Kull,  Schonk,  Schlll,  Sum,  and  Robert  Tesch- 
ke.  By  their  answer  they  denied  every  alle- 
gation of  the  bill,  and  put  the  complalnaut  on 
proof  even  of  matters  that  were  within  their 
ovm  personal  knowledge.  The  only  Informatiott 
the  complainant  derived  from  the  answer  If 
an  allegation,  towards  tbe  last,  to  the  effect 
that  "all  the  members  of  the  said  Oermania 
Jjodge  by  unanimous  consent  divided  tbe 
funds  of  said  lodge  between  themselves,  share 
and  share  alike,  as  they  bad  a  lawful  right  to 
do,  and  that  each  of  tiwae  defendants'  sharee 
did  not  exceed  $40,  and  that  each  of  these  de- 
fendants has  long  since  used  up  his  share  for 
living  arpODses;  that  the  said  division  at  said 
fund  was  made  some  time  before  the  filing  of 
the  original  bill  of  complaint  In  this  snlt." 
This  statement  in  the  answer  is  substantially 
untrue.  There  was  no  actual  division  of  tbe 
fund,  but  only  a  nominal  division;  and  It  was 
made  by  indlTiduals,  not  as  members  of  Oer- 
mania hoAge,  No.  50,  Knights  of  Pythias,  but 
of  Columbia  K.  U.  V.,  No.  8.  The  evidence 
shows  that  Rommell,  Seellnger,  Flrner,  Jan- 
sen, Schonk,  Sonn,  and  F.  Teschke  took  an  ac- 
tive part  In  the  disposition  find  handling  of  tbe 
funds  of  the  Germanla  Lodge,  No.  SO;  and, 
while  some  of  them  may  not  have  actually  had 
the  money  In  their  personal  possession,  tbe 
dispositiob  of  the  funds  which  was  made  was 
the  result  at  a  common  understanding  and 
action.  Those  defradants  must.  In  my  Judg- 
ment be  held  Jointly  and  severally  liable  for 
the  whole  fund.  I  can  find  no  evidence  to  im- 
plloate  Huff,  KIrschbaum.  Kull,  SchlU,  and 
Robert  Teschke,  and  there  will  be  no  decree 
against  them;  but  as  they  Joined  in  an  an- 
awec  wltii  tlM  others,  wblch  failed  to  dlselose 
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the  real  facts  of  the  case,  and  as  tbey  admit* 
ted  and  claimed  that  tbey  were  among  tbe  se- 
ceding members  of  Germanla  Lodge,  No.  50, 
which  authorized,  in  effect,  the  action  tal^en 
by  the  others,  I  think  they  are  not  entitled  to 
costs.  The  bank  book  of  the  Dime  Savings 
Bank,  containing  a  credit  of  about  $400  to 
Germanla  Lodge,  No.  1,  Improved  Order 
Knights  of  Pythias,  was  impounded  durlnig 
the  hearing,  and  must  be  delivered  to  the  corn* 
plalnant,  and  the  defendants  must  do  aU  acts 
neceesary  to  enable  the  complainant  to  drnw 
the  money.  The  decree  will  be  for  ¥1,172.26, 
with  interest  from  February  11,  1896,  subject 
to  a  credit  for  whatever  ie  realized  from  the 
Dime  Savings  Bank.  Tbe  complainant  ta  en- 
titled to  costs  against  the  defendants  indirid- 
nallr. 

(G6  N.  J.  E.  78) 

SCHUBERT  LODGE,  NO.  118,  KNIGHTS 
OP  PYTHIAS  OF  NEW  JERSEy,  v.  SCHU- 
BERT  KKANKEN  UNTERSTUBTZUNGS- 
VEREIN  et  aL 

(Goart  of  Chancery  of  New  Jersey.   Aug.  21, 
1887.) 

BBHanOIAL  AnOOIATIONS— SoSORDIIfATB  LODQBS 

— OwXBxraiP  or  Funos  —  CortsTiTDTioN  ksa 
Laws — EvioBMOK — Prbsduptions — CoKTaA.OT  or 

HSMBBItSHIP. 

1.  Printed  copies  of  the  conatitution  and  laws 
of  a  beneficial  order,  in  the  bands  of  tbe  secre- 
tary of  tbe  grand  lodge  of  the  state,  sent  for 
his  guidance  and  use  ^  the  secretary  of  the 
Sopreme  Lodge  of  the  World,  are  presumed  to 
be  genuine  and  acenrate. 

2.  Moneys  received  by  tbe  sabordinate  lodge 
of  a  beneEdal  order  were  held  in  trust,  to  be 
used  for  lodge  expenses  and  dues,  for  sick  hea- 
efits,  and  for  burial  expenses  of  members.  A 
majority  of  ttie  members  of  a  subordinate  lodge 
disbanded  and  surrendered  their  lodge  charter; 
lirst.  however,  making  a  present  of  the  funds 
in  the  treasury  to  a  sick-benefit  society,  which 
tbey  had  formed  independently  of  the  order, 
Bm,  that  such  a  disposition  ccmstitnted  a 
wnmgfol  diversion  of  the  funds. 

8.  The  nrovisioos  of  the  cimstitution  and 
laws  of  a  oenefidal  order  conc«ming  the  dispo- 
sition of  the  funds  of  subordinate  lodges  form 
a  contract  between  the  members  of  an  incor^ 
poratedi  subordinate  lodge,  so  that  the  failure 
to  dispose  of  its  ^nds  in  accordance  with  those 
provisions  is  a  breach  of  contract 

4.  The  fact  that  a  supreme  lodge  of  a  bene- 
ficial order  has  tMvken  its  contract  with  the 
members  ot  a  snbordinate  lodge,  by  refusing 
to  allow  them  to  use  the  German  language  for 
thehr  ritual  and  records,  is  no  justi&cation  for 
the  direraion  by  those  members  of  the  funds 
of  the  lodge  htM  In  trust  for  the'purposes  of 
tbe  ord». 

BUI  by  Schubert  Lodge,  No.  118,  Knights 
of  Pythias  of  New  Jers^,  against  tbe  Schu- 
bert Kranken  Unterstnetznngs-Veretai  and 
others,  fw  tl^e  recovery  of  trust  funds. 
Heard  on  bm,  answer,  and  proofs.  Decree 
for  complainant 

De  Witt  C.  Bolton,  for  complainant  WU- 
U«m  B.  Goarl^..|or  defendants. 

PITNHY,  V.  O.  Oomplalnast  ts  an  Incor- 
pomted  benevolent  attociation,  and  belongs 


to  the  order  of  the  Snlghts  of  Pythias. 
That  order  consists  of  the  Supreme  Lodge  of 
the  World,  Incorporated  under  a  statute  of 
the  United  States,  and  of  several  grand 
lodges  subordinate  to  it,  located  in  different 
states  of  the  Union,  amomg  which  Is  the 
Grand  Lodge  of  the  State  of  New  Jwsey,  and 
then  of  numerous  subordinate  lodges  acting 
under  a  charter  from  one  of  the  grand 
lodges.  See  Grand  Lodge,  K.  P.,  v.  Ger- 
manla Lodge,  No.  50,  K.  P.  (N.  J.)  38  Atl. 
341.  Complainant  is  a  subordinate  to  the 
Grand  Lodge  of  New  Jersey.  Tbe  bill  al- 
leges and  the  answer  admits  that  the  com- 
plainant here  Is  a  corporation  created  and 
existing  under  the  laws  of  the  state  of  New 
Jersey.  In  that  respect  tbe  case  differs  from 
the  case  developed  In  Grand  Lodge,  K.  P., 
V.  Germanla  Lodge,  No.  00,  K.  P.,  where 
Germanla  Lodge  was  an  unincorporated  as- 
sociation. The  bill  does  not  state  how  or 
when  the  complainant  was  Incorporated,  bnt, 
presumably,  It  was  done  under  the  "Act  to 
authorize  the  incorporation  of  benevolent  so- 
cieties" (1  Gen.  St.  p.  149).  In  other  re^ 
specta  tbe  case  developed  herein  much  're- 
sembles that  of  Grand  Lodge,  K.  P.,  T.  Ger- 
manla Lodge,  No.  60,  K.  P. 

The  same  volumes  containing  the  constitu- 
tion and  laws  of  the  order  were  put  In  evi- 
dence here  as  were  admitted  in  the  case  of 
Grand  Lodge,  K.  P.,  v.  Germanla  Lodge,  No. 
60,  K.  P.  Objection  was  made  In  argument 
to  the  sufficiency  of  the  proof  of  the  printed 
books  of  the  constitution  and  laws  of  the  or- 
der. They  were  proven  to  be  genuine  by  the 
grand  secretary  of  the  state  lodge,  who  re- 
ceived them  In  doe  course  of  budnees  from 
tbe  secretary  of  the  supreme  lodge  for  guid- 
ance and  use  by  the  grand  and  subordinate 
locoes  of  New  Jersey.  The  presumption  of 
theh-  genuineness  and  accuracy  results  from 
their  origin  and  custody. 

The  complainant  was  organized  as  a  Ger- 
man lodge  by  persons,  with  a  single  excep- 
tion, who  spoke  the  German  language,  and 
the  onderstanding  that  Its  work  was  to  be 
done  and  Its  proceedings  carried  on  In  the 
German  language  was  an  Inducement  to  all 
the  members  who  joined  it  Its  by-laws 
were  adopted  in  the  German  language,  and 
so  approved  by  the  grand  lodge  of  the  Mate, 
and  books  of  ritual  were  furalshed  to  It  by 
the  grand  lodge,  printed  in  the  German  lan- 
guage. I  think  it  stlfflciently  appears  that 
for  the  first  two  years,  at  least  of  its  exist- 
ence, its  use  of  the  German  language  was  by 
the  permission,  either  express  or  Implied,  of 
the  grand  lodge  of  the  state.  In  1802  the 
supreme  lodge,  the  superior'  of  the  grftnd 
lodge,  made  some  order  directing  the  German 
lodges  to  discontinue  the  use  of  tbe  Germato, 
with  the  result  that  the  German  ritual  books 
which  had  been  furnished  them  were  "ile- 
manded  by  the  chancellor  of  the  grand 
lodge,  and  were  delivered  up  by  the  com- 
plainant. The  diffo*ent  subordinate  German 
lodges  of  tbe  country  united  in  an  effort  to 
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Forerse  the  action  o£  tlie  sapreme  lodge,  and 
were  flnally  defeated.  Tbls  angered  a  great 
majority  of  the  members  of  complainant 
lodge,  and  they  resoWed  quietly  to  rebel, 
tbrow  ott  tbe  yoke  of  the  grand  lodge,  dia- 
•olTe  tbe  Schubert  Lodge,  as  sucb,  and  sur- 
render its  charter,  but  not  to  penult  tbe 
grand  lodge  to  obtain  the  funds  which  tbey 
had  on  hand,  amounting  to  about  ^00. 
They  were  aware  that  upon  the  dissolution 
of  -the  lodge  and  the  surrender  of  its  charter 
the  grand  lodge  became  entitled*  by  the  con- 
etltntlon  and  laws  of  the  order,  to  all  their 
property  and  funds.  In  that  view,  they 
formed  (as  In  the  case  of  Oermanla  I/>d£e, 
No.  60)  a  society  called  the  Schubert  Krank- 
en  Unterstuetzungs-Vereln  (BIck-Beneflt  So- 
ciety), and,  by  resolution,  made  a  present  of 
98QQ  to  that  society,  which  was  substantially 
all  of  their  funds.  The  members  of  the 
complainant  lodge .  were  not  unanimous  in 
this  action,  and  a  small  number  (nine)  re- 
fused to  vote  for  or  to  approve  it.  The 
charter  was  sent  to  the  grand  lodge,  but  up- 
on Investigation  tiie  officers  of  the  grand 
ledfie  found  that  there  were  thia  number  of 
tight  er  .nine  still  remaining  loyal  to  the  or- 
der, and  redelivered  the  charter  to  them; 
and  the  organizationt  under  the  dominion  of 
tbe  grand  lodge,  has  been  kept  up.  This  bill 
was  filed  to  recover  the  funds.  They  bad 
beea  d^Kwited  in  a  savings  bank  to  the 
credit  ttt  three  or  more  of  the  Individual  de- 
fendants, and  were  there  stayed  by  the  in- 
junction of  this  couft,  and  the  dispute  is  as 
to  the  rl^ts  to  thove  funds.  It  was  not  dis- 
puted but  that  these  funds  were  the  result 
of  .^a.accumulation  of  dues  P9ld  in  by  mem- 
ben  of  the  order,  and  that  they  became  at 
once  Impressed  with  a  tru^t.  ^e  terms  of 
which  arc  to  be  found  in  the  constitution, 
laws,  and  by-laws  ot  the  order,  and  that  they 
cannot  be  applied  to  any  use  except  those  de- 
fined .In  those  Instruments.  Those  uses  are 
—First,  to  pay  the  expenses  of  the  lodge,  and 
iam  to  tbe  grand  and  supreme  lodges;  sec- 
ond, to  make  payments  to  sick  members; 
sad,  third,  payment  of  expenses  of  burial  of 
deceased  members.  And  all  such  payments 
are  to  be  made  only  lUter  certain  formalities 
bare  been  compiled  with.  On  this  simple 
statement,  as  in  tbe  case  of  Grand  Lodge,  K. 
P.,  T.  Oermania  Lodge,  S.  P.»  tbe  breach  of 
trust,  appears  manifest. 

Two  def«ise8  are  set  i^:  First,  that  tbe 
gift  to  the  K.  U.  V.  was  JusUflable  under  the 
decision  In  the  cose  of  Lady  Lincoln  Lodge 
T.  Falst,  52  N.  J.  Sq.  510,  23  A  tL  636.  But 
In  ttuit  case  the  appropriation  called  In  Ques- 
tion was  to  a  new  lodge  formed  of  members 
of  the  old  lodge,  and  owing  and  acknowledg- 
ing aUegknee  to  the  supreme  lodge,  and  sub- 
ject .  to  its  constitution  and  laws.  It  was 
held  that  the  appropriation  so  made  did  not 
,  have  the  effect  of  changing  or  breaking  the 
trust  to  which  the  funds  were  subject,  and 
besides  the  terms  of  the  trust  in  that  case 
were  not.  so  strict  and  exeluslvt.  as  la  tbe 


present  case.  And  It  may  be  ramariwd  that 
It  Is  manifest  that  the  learned  rloe  chancel- 
lor felt  that  In  approving  the  action  of  the 
memb««  of  the  lodge  in  that  case  be  went 
to-  the  very  verge  of  safety. 

The  second  ground  of  defense  Is  that  there 
was  an  Implied  contract  between  the  mem- 
bers of  Schubert  Lodge  and  tbe  supreme 
ledge  that  the  proceedings  of  the  subwUnate 
lodge  might  be  conducted  In  (Jennan,  and 
that  such  contract  was  not  subject  to  a  right 
of  variance  by  subsequent  action  of  the  su- 
preme lodge,  though  such  right  of  variance 
was  fficpressly  reserved  by  the  constitution  of 
the  si^reme  lodge;  that  tbe  supreme  lodge 
had  deliberately  broken  tbe  contract,  by  for- 
bidding the  use  of  the  German  language,  and 
hence  absolved  the  Schubert  Lodge  from  aU 
allegiance  to  the  supreme  lodge,  and  all  obli- 
gations to  observe  the  laws  and  constitution 
thereof.  I  think  this  position  is  untenable, 
for  reoBoofi  which  do  not  Involve  an  inquiry 
as  to  whether  there  was  in  fact  such  a  con- 
tract, and  breach  thereof,  as  Is  alleged  by 
the  defense.  In  the  first  place,  It  Is  to  be 
abserred  that  the  Schubert  Lodge  bolnff  not 
only  organized  under  the  constitution  and 
laws  of  tbe  order,  but  also  Incarpoiated  on- 
der  tbe  laws  of  the  state,  the  constltotton  and 
laws  of  the  oider  not  oniy  defined  the  terms 
upon  which  the  funds  of  the  lodge  were  held 
in  trust,  but  also  formed  a  contract  betweep 
the  different  members'  of  the  lodget  and  a 
breach  of  the  contract  between  tbe  SchiiMrt 
Lodge  and  the  supt'eme  lodge,  If  thoe  ever 
was  sucb  contract,  could  not  have  tbe  effect 
of  altering  the  terms  of  tbe  tmst  and  eon- 
^ct  between  the  membets  of  that  lodge. 
Bach  member  of  the  lodge  was  Interested  In 
those  funds,  and  none  of  tbem  could  be  di- 
verted from  the  puiposes  to  wblcb  tbey  were 
devoted  without  the  consent  of  etery  Indi- 
vidual'member.  Sucb  consent  was  not  had.' 
And  the  well-aettted  rule  In  swdk  cases  is 
that  the  rights  of  tiie  minority  wbo  stand  by 
tbe  regular  orgaiUzatlon,  and  their  cohtract 
rtgfats,  must  be  respected.  In  tbe  second 
place,  the  alleged  breach  of  oontraot  did  not 
Justify  any  such  action  as  was  taken.  The 
most  that  could  result  from  it  yr&a  a  right  on 
the  part  of  the  Schubert  Ledge  to  refuse  to 
obey  the  grand  lodge  by  ving  up,  as  It  did, 
its  German  rituals  and  tbe  use  of  that  lan- 
guage. On  tbe  theory  of  the  defendants, 
the  right  of  tbe  members  of  Schubert  Lodge 
was  tQ  continue  to  use  the  i  German  ritual, 
and  laogimge,  and  to  record  "tbclr  proceedings 
therein,  and  to  claim  and  exercise,  the  right  to 
exist  as  a  subordinate  lodge  of  the  grand 
lodge,  notwithstanding  the  adoption  of  the 
statute  which  forbade  tbe  use  of  tbe  German 
language.  On  the  theory  of  the  defendants, 
that  statute  was  void  as  to  Schubert  I<odge. 
and  need  not  have  been  observed  by  It.  l!he 
complainant  corporation  baa  nevw  lost  Its 
identity  and  organization.  The  funds  la 
question  belong  to  It,  and  must  be  so  defnie<U 
Hltb  costs  against  tbe  defendants. 
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TODD  T.  MEDINO  et  aL 

(Conrt  at  ObKaeery  of  Mew  Jene7<   Aug.  27, 
18B7.) 

iMBOLTIHCr— Press  KTATIOTV  or  OlAIMB— PAHTIiX 
A88IOMMBKT  —  COLUTBRAI.  SBCUltlTI  —  PAT- 
lUNT  BX  RBOBITHNB— E()i;jTABI.B  ESTOPPBU 

1.  A  daim  againBt  InaolTent,  foonded  on  notet 
of  f 10,000  of  insolvent  to  B.,  and  sworn  to  by 
B.,  whicb  alleges  that  deponent  has  assigned  an 
inteiest  of  $5,000  in  the  claim  to  T.,  and  that 
the  claim  ia  presented  on  behalf  of  T.  as  well  as 
tm  deiKmaira  beluUf,  raffldtatlj  present*  the 
claim  of  T.  for  the  $5,000.  and  charees  the  le- 
ceiTer  with  notice  of  tile  right  of  T.,  rather  than 
R.,  to  receiTe  dividendB  thereon. 

2.  One  to  whom  a  claim  is  aaeigiied  as  col- 
lateral aecoritr  is.  on  the  claim  bemg  paid,  en- 
titled to  recelTe  the  mon^,  the  debt  mr  whldi 
the  collateral  was  riTen  not  having  been  paid, 
cren  if  it  was  not  doe. 

3.  Though  0Ql7  part  of  a  claim  is  aBaigned,  the 
debtor,  having  nonce  of  the  asslgnmont,  caonot 
Ignore  it  and  pay  tbe  whole  debt  to  the  original 
oeditor. 

4.  Where  a  dalm  of  $5,000  was  preaented  to  a 
receiver  by  T.,  and  a  claim  of  $10,000  by  B., 
with  a  redtal  fai  the  latter  that  half  of  it  had 
been  aadgrned  to  T..  and  that  it  was  prosented  i 
on  bebaU  of  T.  as  well  as  of  R.,  tbe  neaeivei  Ja 
not  excused  from  liability  foi;  payiDent  to  B.  of 
^  entire  ffiiidend  on  the  ^^000  because  of  the 
Caet  tiMt  when  T.  received  a  diecfe  from  the 
receiver  for  $1,000,  marfaed  "20^  dividend,"  tha 
amount  of  dividend  on  his  individual  claim  of 
$5,000,  be  made  no  inquiry  aa  to  whether  a 
dividend  had  been  declared  and  paid  on  the  $10,- 
000  daim,  or  because  of  the  fact  that  his  attorney 
saw  the  dividend  dieck  of  It*  he  not  Jteving 
observed  that  it  included  .tiie  dlTiwnd  on  the 
whole  daim  of  $10,000. 

5.  One  for  whom  money  Is  left  in  trust,  and 
irhi^  on  Ji^QiDf  with  hia  next  of  Un  ts  a  rdcaae 
of  the  tnutee,  (rfHaina  the  money  to  laai\  to  bis 
alster,  to  be  loaned  by  her  to  a  coiTtorafioa  for 
his  benefit,  has,  on  the  corporation  bec6ming  in- 
■irivent,  m  rint  to  a  preftrenee  becauae  (he 
jnoaey  louad  by  Ubl  had  been  a  trust  fund. 

Bill  1^  Joseph  C.  Todd  against  Obailes  A. 
Hedlng  and  othera 

The  complainant,  Josepli  C.  Todd,  la  a  cred? 
Itor  of  the  Butler  Silk  Manufacturing  Comr 
paiiy,  an  Insolvent  corporation,  of  which  the 
defendant  Medlng  Is  the  receiver.  The  de- 
fendant Madeline  A.  Roe  is  also  a  creditor  of 
the  aald  corporation.  A  part  of  the  asaeta 
has  been  divided  and  distributed  by  the  re- 
ceiver. A  part  remains  to  be  divided  and 
distributed.  The  aUegation  of  the  biU  Is  that 
In  the  distribution  already  made  the  defend: 
ant  Medlng  for  some  reason  paid  to  Madelii^^ 
Boe  moneys  which  should  have  been  paid  to 
the  complainant,  and  the  object  of  the  bill  Is 
to  compel  Medlng  to  make  good  to  complain- 
ant tbe  mispayment  to  Miss  Boe,  who  is  In- 
solvent, either  out  of  the  receiver's  own  pock- 
et, or  out  of  the  future  dividend  coming  to 
Miss  Roe.  One  Haffey,  who  was  a  trustee 
under  the  will  for  Augustus  C.  Boe,  a  to>ther 
of  Madeline,  is  made  a  defendant  because  he 
claims  to  be  Interested  as  assignee  of  Miss 
Boe  of  a  share  of  h^  claim  against  the  insol- 
vent corporation.  He  has  not  answered. 
Augustus  C.  Koe  was  not  made  defendant  hy 
the  complainant's  bill,  but  was  admitted  on 
bis  own  a^llcatlon  after  the  cause  was  at 


Issue,  and  filed  aa  answer  and  crqss  bill  after 
the  cause  had  been  refeixed  to  a  vice  chancel- 
lor, and  durhig  the  hearing.  The  complainant 
has  answered  and  travei'sed  the  new  matter 
set  up  by  this  cross  bill.  The  facts  and  cir- 
cumstances of  the  case  are  as  follows: 

The  Insolvent  cortwratlon  In  May,  1893, 
was  Indebted  to  Miss  Roe  In  the  sum  of  about 
$10,000  (witnessed  In  part  by  four  promissory 
notes,  one  for  $2,503.34,  another  for  $4,100, 
another  for  $1,300,  and  another  for  $500.57) 
for  money  loaned  and  advanced  by  her  to 
the  company;  and  on  that  day  It  executed  to 
her  a  cluLttel  mortgage  to  secure  that  Indebt- 
edness, which,  however,  was  withheld  from 
the  record  until  the  31st  oC  July.  1803,  when 
it  was  duly  recorded.  On  the  Ist  of  August, 
1803,  a  bill  was.med  by  J.  H.  Blauvelt  for  the 
appointment  of  a  receiver  of  the  Insolvent 
company,  and'MedIng  was  aMN>lnted  such  re- 
ceiver on  the  7th  of  August.  At  that  time 
the  complainant,  Todd,  held  the  promissory 
note  of  the  Insolvent  company,  dated  June  8. 
1883,  at  six  months,  for  $5,000,  Indorsed  by 
Miss  Roe{  a^d,.  In  order  to  secure  him,  Miss 
Boe  on  the  same  7th  day  of  August  executed 
to  him  an  assugnment  of  a  one-half  Interest 
In  tbe  chattel  mortgage,  "and  the  one-halt 
interest,  of  the  money  due  and  to  grow  due 
thereon,  with  the  Interest"  At  the  aam^ 
time,  upon  the  delivery  of  that  assignment, 
she  enter^  into  a  written  agreement  with 
Mr.  Todd  by  which  It  was  agreed  that,  in 
case  tliift  note  for  $5,000,  held  by  Mr..  Todd 
"is  paid  and  discharged  at  maturity,"  then 
Todd  agreed  to  reassign  the  one-half  Interest 
In  the  mortgage  ,  to  her.  This  asslgnmeh^ 
from  Miss  Roe  to  Todd  was  duly  recorded  on 
the  same  7th  day  of  .^.ugust,  1803,  In  the  rec- 
ord of  assignments  of  Passalo  county,  where 
all  the  parties  lived.  On  the  31st  of  A,ugust, 
1803,  Medlng,  aa  receiver,  filed  his.  bill  in  this 
court'  against  Miss  Roe  and  Todd,  the  com- 
plainant herein,  setting  out  the  .chattel  mort- 
gage and  the  assignment  of  one-tm^  to  Todd, 
and  jvaylng  that  It  might  be  set  aside  and 
declared  not  a  Han,,  with  the  result  that  the 
mortgage  was  set  aside  and  decreed  to  be 
void.  The  history  of  that  litigation  Is  fomid 
in  the  report  thereof  in  53  N.  J.  350,  33 
Atl.  3^  The  decree  in  this  court  was  signed 
on  the  16th  of  May,  1894;  and  It  was  afflrm- 
ed,  on  appeal,  on  the  18th  of  November,  18&5. 
In  that  ault  Todd  and  Miss  Roe  set  up  their 
defense  in  a  Joint  answer,  and  It  was  con- 
ducted by  Mr.  (now  Governor)  Orlggs.  He 
does  not  appear  to  have  been  the  confiden- 
tial counsel  of  ~  either  of  the  parties.  Cer- 
tainly he  was  not  the  counsel  of  eltha*  one 
as  against  the  other,  but  was  employed  by 
them  Jointly  to  defend  that  suit,  upon  the  un- 
derstanding that  the  expense  was  to  be  equal- 
ly divided  between  them.  Pending  the  hear- 
ing before  the  vice  chancellor  of  tbe  suit  of 
Medlng  v.  Roe  a  petition  was  presented  by 
the  receiver  In  the  Blauvelt  insolvency  suit 
for  leave  to  sell  the  mortgaged  property  .free- 
and  clear  of  the  Incumbrance, yf  the  chattel 
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iuort£age,  and  such  order  was  made  on  the 
•JSth  of  December,  1893.  Such  sale  was  made 
in  March,  1894,  with  the  result  that  the  chat- 
tels moilgaged  realized  about  $6,500,  In  ad- 
dltloD  to  that  sum,  the  receiver  had  In  his 
hands  nearly  $19,000,  proceeds  of  the  sale  of 
other  property,  and  the  total  amount  of 
clabns  was  a  little  over  $56,00t>.  Upon  the 
presentation  to  the  court  of  these  facts,  be 
was  ordered  to  make  a  dividend  of  20  per 
cent,  among  the  creditors,  payment  of  which 
would  leave  in  his  bands  autHcient  to  meet 
the  demand  of  the  chattel  mortgage,  il  It 
should  be  sustained.  In  the  meantime,  on 
the  18th  of  September,  1893,  In  the  usual 
coarse  of  business,  the  receiver  obtained  an 
order  calling  on  the  creditors  to  present  their 
claims  within  three  months  from  that  date. 
Keitber  Miss  Roe  nor  Mr.  Todd,  presented  any 
claim  within  the  time,  and  on  the  8th  of  Jan- 
uary, 1894,  before  the  case  of  Meding  v.  Roe 
was  argued,  Got.  Griggs,  as  solicitor  of  ifr. 
Todd  and  Miss  Roe,  gave  notice  of  a  motion 
to  atend  the  time  within  which  Miss  Roe 
and  Mr.  Todd  might  present  their  claims; 
and  an  order  was  made,  accoi'diugly,  extend- 
ing the  time  to  the  20th  of  January,  Instant. 
Gov.  Griggs  already  bad  fn  his  bauds  the 
sworn  claimB,  ready  for  presentation.  Tha.t 
of  Mr.  Todd  was  sworn  to  before  bis  present 
solicitor,  Mr.  Osborne,  as  master  In  chancery, 
on  the  6th  of  January,  1894;  that  of  Miss 
Todd  was  sworn  to  on  the  same  day  before 
Got.  Griggs;  bnt  both  appear  to  have  been  pre- 
pared under  the  direction  of  Gov.  Griggs.  A 
memorandum  Is  made  at  the  foot  of  the  claim 
of  Mr.  Todd,  in  Got.  Griggs*  handwriting,  of 
ttie  note  and  protest  fees.  It  Is  based  upon 
the  promissory  note  before  mentioned,  of 
June  8,  1898,  for  $5,000,  at  six  months.  In- 
dorsed by  Miss  Boe.  The  claim  of  Miss  Roe 
is  based  npon  the  four  promissory  notes  above 
mentioned.  Both  claims  are  In  typewriting, 
with  the  exception  of  a  special  clause  In 
Miss  Roe's  claim,  which  Is  In  the  handwriting 
of  Gov.  Griggs,  and  in  these  words:  "Depo- 
nent further  says  that  an  Interest  to  the  ex- 
tent of  $5,000  in  said  claim  has  been  assigned 
by  her  to  J.  C.  Todd  as  collateral  security, 
and  this  claim  Is  presented  on  behalf  of  the 
said  Todd  as  well  as  on  her  own  behalf." 
These  claims  were  handed  by  Gov.  Griggs  to 
Mr.  Stevenson,  counsel  for  the  receiver,  and 
by  him  to  the  receiver,  and,  with  the  others 
against  the  insolvent  corporation,  were  In- 
trusted by  Mr.  MedlDg  to  a  bookkeeper  and 
accountant,  Mr.  Townley,  who  duly  arranged 
and  tabulated  them,  and  in  so  doing  entered 
on  the  list  of  creditors  the  claim  of  Miss  Roe 
as  being  in  favor  of  her  alone,  Instead  of  In 
faTor  of  her  and  Tjdd  In  the  proportion  of 
oach  one-half,  as  he  might  have  done  accord- 
ing to  the  terms  of  the  special  clause  inserted 
therein  above  quoted.  This  appears  by  the 
answer  of  the  defendant  herein,  and  by  the 
list  of  proven  claims  annexed  to  the  report  of 
the  receiver  presented  to  the  court  in  the  In- 
jBolvency  suit  as  a  basis  for  an  order  of  partial 


distribution.  The  same  bookkeeper  pr^>ared 
the  checks  to  be  paid  to  the  creditors  and  to 
be  signed  by  Mr.  Meding  as  receiver,  and  the 
coiTesponding  receipts  to  be  signed  by  the 
creditors.  Tbey  are  dated  June  4,  1894. 
That  of  Mr.  Todd  was  for  $1,000.37,  and  that 
of  Miss  Roe  was  for  $2,071.  This  was  after 
decree  had  passed  in  this  court  against  Todd 
and  Roe  in  Meding  T.  Roe,  but  before  Its  af- 
firmance on  appeal. 

It  will  be  perceived,  by  the  amount  of  these 
checks,  that  Todd  recdved  20  per  cent  on  his 
claim  of  $5,000,  and  Miss  Roe  20  per  cent  on 
her  claim  of  $10,000.  It  would  be  fairly  in- 
ferable from  the  circumstances  that  Mr.  Town- 
ley,  In  drawing  the  checks,  followed,  thought- 
lessly, the  list  of  creditors  above  referreKl  to; 
but,  upon  his  attention  l>elng  particularly 
called  to  it  on  the  stand,  be  swears  that  he 
had  Miss  Roe's  sworn  claim  before  him  when 
he  drew  her  check,  and  that  he  observed  that 
one-balf  of  It  belonged  to  Mr.  Todd  as  collat- 
eral security.  Asked  whetba:  he  inquired  as  to 
whether  one-half  of  the  claim  ought  not  to  be 
I>ald  to  Mr.  Todd,  he  says  he  did  not  Asked 
whether  it  did  not  strike  him  at  the  time  that 
the  claim  was  one-balf  of  It  for  Miss  Boe  and 
one-half  of  It  for  Todd,  he  answered:  "No,  sir; 
Todd  has  his  proof  of  claim.  Q.  Well,  he  had 
a  claim,  but  you  knew  nothing  about  that 
This  claim  was  declared  to  be,  as  to  one-half. 
In  favor  of  Miss  Roe.  and,  as  to  the  oth^  one- 
balf.  In  favor  of  J.  0.  Todd,  and  this  language 
Is  used:  'This  claim  la  presented  on  behalf  of 
the  said  Todd  as  well  as  on  her  own  behalf.* 
A.  But  It  says  there,  as  'collateral  security.' 
Q,  What  of  that?  The  claim  Is  presented  on 
behalf  of  each.  That  didn't  strike  you  at  the 
time?  A.  No;  not  at  all."  These  checks 
were  drawn,  on  the  Second  National  Bank  of 
Paterson,  and  bad  stamped  on  their  face, 
"Twenty  per  cent  dividend."  Mr.  Todd  seems 
to  have  deposited  bis  check  In  the  First  Na- 
tional Bank  of  Paterson,  and  it  was  paid  by 
the  Second  National  Bank  on  the  7th  of  June, 
1894.  Miss  Roe  drew  the  money  for  hers  in 
person  on  the  9tb  of  June,  1894.  She  paid  one- 
balf  of  the  proceeds  to  her  brother's  trustee, 
Mr.  HaiCey,  and  ttie  other  one-half  she  spait 
for  her  own  purposes,  and  is  wholly  Insolvent. 
Before  drawing  the  money  she  called  upon 
Gov.  Griggs,  and,  as  she  swears,  asked  him 
whether  that  mouey  was  hers  for  ber  to  do 
as  she  diose  with,  and  that  he  answered  that 
it  was.  Gov.  Griggs  recollects  the  elrcum- 
Btance  of  her  calling,  but  not  precisely  what  oc- 
curred. He  says  that  the  call  was  a  casual 
one,  made  while  his  attention  was  occupied 
with  some  other  matter  of  business,  did  not 
excite  his  serious  attention,  and  be  cannot  rec- 
ollect distinctly  what  passed,  but  he  feels  quite 
sure  that  he  cUd  not.  say  anything  to  Miss  Roe 
to  Indicate  that  she  bad  a  right  to  hold  all  of 
that  money  as  against  Mr.  Todd. 

The  facts  upon  which  Augustus  C.  Boe's 
right  in  ibe  fund  Is  based  are  substantially  as 
follows:  An  aunt  of  Augustus  ai^  his  sister 
died  in  New  Tork^  leaving  some  money  In  trust 
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for  the  benefit  of  Au^stae,  and  Haffey  waa 
tbe  BDbetituted  tnistee  In  cliarge  of  that  fund. 
Augustus  Boe  was  oQt  of  bnsineiB,  and  ae^- 
ing  employment,  and  songbt  It  of  the  Butler 
SUk  afannfacturlng  Company.  Hla  slater 
Madeline  tiad  already  adranced  to  that  cor- 
poration funds  of  her  own,  and,  In  order  to 
procure  him  a  sltuatltm  at  a  remuoezatlTs  aal- 
ary,  she  agreed  to  Increaae  the  loan  to  $10,000, 
and  for  that  purpose  obtained  of  Haffey  up- 
ward of  $3,000  of  the  trust  fond  to  loan  to 
the  silk  manafaetttrins  company,  and  that 
money  made  a  part  of  the  $10,000  owed  by  It 
The  language  of  the  trust  In  the  will  la  as  fol- 
lows: "To  be  held  In  trust  to  pay  oTer  the  In- 
terest and  Income  thereof  to  my  nephew  An- 
K&stns  O.  Boe  from  time  to  time  for  and  to- 
wards hla  maintenance  and  support;  and 
whenever  in  the  exercise  of  thetr  discretion  aha 
[that  la,  the  trustee]  shall  be  satisfied  that  my 
■aid  n^hew  la  In  unembarrassed  circumstan- 
ces, and  that  pigment  thereof  to  him  will  In- 
nre  to  hla  benefit  and  adrantage,  then  I  au- 
tborlze  and  empower  her  (the  trustee]  to  pay 
oyer  to  him  the  amount  of  the  trust  fund  in  her 
bandB,  and  hla  receipt  thereof  shall  be  a  sufll- 
dent  ffiadiarge  ftom  the  .tnnt  thus,  created." 
Upcm  the  payment  of  that  mon^,  Augustas 
C  Roe.  hla  mother,  Bllza  Boe,  and  hla  sister 
Madeline  executed  a  release  to  Haffey,  the 
trustee,  In  theae  words: 

"Whereas,  on  the  11th  day  of  January,  1896, 
John  Haffey  was  duly  appointed  by  an  order 
of  the  New  York  auperior  court,  city  and  coun- 
ty of  New  Toric,  the  substituted  trustee  of 
Ansnstus  a  Boe  oDder  the  ^ast  will  and  testa^ 
mcnt  of  CaroUne  A.  Roe,  deceased;  and  where- 
as, as  such  trustee,  he  baa  received  from  the 
executors  of  the  last  will  and  teetament  of  the 
said  Caroline  Boe,  deceased,  the  anm  of  twen- 
ty-flcren  hundred  and  ninety-three  *</iot  dol- 
lars: and  whereas.  It  la  the  deidre  of  Augmtus 
O.  Roe^  the  beaeAcSary  of  such  trustee,  to  ktaa 
aald  sum  of  money  to  his  sister  Minnie  A.  Bofl^ 
one  of  the  parties  hereto,  to  be  by  her  inreated 
In  the  Butler  Silk  Manufacturing  Company^ 
In  which  company  the  said  AngusCua  O.  Boe 
la  Itttes^Bted,  tiie  said  Augustus  C.  Boe  hereby 
stating  that  the  aald  company  is  responsible 
and  is  scAv^t,  and  the  said  Minnie  A.  Boe  bar- 
ing Mcnrlty  tor  the  said  loan:  Now,  therefore, 
this  agreement  made  by  Augvslms  C.  Roe,  the 
said  benefldary,  Minnie  A.  Roe,  his  sister, 
and  ESiza  Boe^  bis  mother,  with  the  said  John 
Haffey,  trustee,  wttnesaeth  as  follows:  i^t 
The  said  Augustus  0.  Boe  hereby  reQuesta  and 
dlrectB  the  aaid  John  Haffey,  after  pigment 
of  the  expenses  Incurred  for  attorney's  fees, 
Ac,  In  the  proceedings  praying  for  the  appoint 
ment  of  a  trustee,  &c.,  in  the  matter  above 
aaentloned,  to  loan  the  luilance  of  the  said 
trust  fund, to  the  aald  Minnie  A.  Roe,  who  la 
to  luTest  said  moneys  with  the  Bntla  SUk 
Manufacturing  Company  on  Interest;  and  upon 
add)  taiTeatmait  being  made,  the  said  parties 
hereto  forever  release  and  dtscha^  the  said 
John  Haffey  from  ajiy  claim,  demand,  action, 
at  pEQceeding  that  may  ai:l8e.oE.8Bow  ivat  <iC 


or  by  reason  of,  the  loss  of  the  said  moneys, 
or  any  i^rt  thereof.  Said  parties  further 
agree  that  thc^  will  take  no  steps  to  make  any 
claim  against  said  John  Haffey,  trustee,  at  any 
time,  it  being  their  desire  that  said  moneys 
shall  remain  so  Invested  as  above  mentioned, 
they  tiavlng  fall  control  thereof;  and  It  Is  fur- 
ther nnderstood  and  agreed  that  this  agree- 
ment aball  be  a  bar,  estoppel,  and  defense  to 
any  proceedings  In  actions  brought  by  the'  said 
Boes,  or  either  of  them,  arising  out  of  the  mat- 
ters herein  mentioned,  unless  the  said  moneys 
should  be  returned  to  the  said  John  Haffer* 
tmatee;  but  in  no  event  sliall  the  siureUes  of 
the  said  John  Haffey,  trustee,  given  by  him  on 
the  Srd  day  of  February,  1893,  be  liable  for 
any  cause  or  reason  wluttever;  we,  the  said 
Boes,  if  any  liability  occurs,  looking  only  to 
nld  trustee.  It  Is  further  understood  that  this 
agreement  shall  bind  our  heirs,  executois,  ad- 
ministrators, and  assigns.  In  witness  liereaC, 
we  have  hereunto  set  our  hands  and  seals  tills 
0th  day  of  February.  1898." 

The  exact  amount  of  the  Anguatna  C  Boe 
fund  Inchided  In  the  $10,000  mortgage  was 
$3,070.01,  and  Is  witnessed  by  two  of  the.  notes 
secured  by  the  mortgage.  In  these  words: 

"$2.603*«/ian.  Peterson,  New  Jersey,  Fd>. 
1^  1893.  One  year  after  date  we  proniise  to 
pay  to  the  order  of  John  Haffey,  trustee  for 
Augustus  a  Roe,  at  the  First  National  Bank 
of  Paterson,  two  thousand  five  hundred  and 
three  dollars  and  «Vioo-  Value,. received. 
The  Butier  SUk  Manufacturing  Co.,  B.  V.  But- 
ler, PrealdenL" 

'^$56^.67.  Paterson,  New  Jersey,  April  22ttd, 
1893.  One  year  after  date  we  promise  to  pay 
to  the  order  of  John  Haffey,  gubstltuted  trus- 
tee for-  Ai^stus  O.  Boe,  at  the  First  National 
Bank  of  Peterson,    dollars.   Valne  re- 

ceived.  Butler  811k  Manufacturing  Co.,  Bi 
Butter.  President" 

In  Janoary,  1894,  about  the  time  of  volfy- 
ing  her  cl^m  against  the  Insolvent  company. 
Miss  Roe  made  and  executed  an  assignment 
of  the  remalidnff  ione-haU  of  her  dahn  to  John 
Haffey,  her  brother's  trustee.  The  claim  set 
up  by  Augnatna  C  Boe's  cross  bill  is  that  he 
Is  entitled  to  be  paid  the  $3,070X>1  trust  funds 
out  of  the  dividends  on  the  wlude  $10,000,  in 
preference  to  the  complainant  herein. 

J.  P.  Osborne,  for  complainant  Eugene  Ste- 
venson, toe  defendant  Meding.  Jolm  3.  Bark- 
alow,  for  defendant  Augtistoa  G.  Roe. 

PITNEY,  V.  O.  (after  stating  the  fftct^ 
The  first  question  raised  at  the  argmnent  was, 
to  whom  was  the  dividend  ujxn  the  claim  ot 
$10,000, 1  verified  by  Miss  Boe,  properly  due 
uid  [Miyablei  It  was  argued  that  It  waa  due 
and  p^able  to  Mtsa  Boe  because  the  debt 
was  originally  due  to  her;  that  the  affidavit 
vns  made  by  her,  and  the  receiver  waa  not 
bound  to  notice  or  act  upon  any  partial  assign- 
ment of  the  debt,  or,  at  least,  12iat  the  notice 
of  the  assignment  eontalned  in  the  swem  daha 
amounted  to^ne  sMse  than  a  mere  declare tVm 
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of  trust  by  MisA  Roc,  whicfa  reserved  ta  tier' 
the  rl^t  to  receive  the  dividend,  as  trustee 
for  Mr.  Todd,  and  pay  It  over  to  him.  The 
point  Is  thiis  put  in  the  remaricably  able  Inlef 
of  defendants*  counsel:  "First.  Treating  this 
as  a  case  of  notice  from,  the  assignee  of  a 
debt  to  the  debtor,  Meding  la  not  charged,  un- 
der the  drciimstanoes,  with  notice  of  Todd's 
right  to  receive  the  money.  Instead  of  Miss 
Roe."  I  am  unable  to  adopt  that  view.  Tbt 
claim  was,  on  Its  face,  plainly  made  In  fiaTOT 
otC  Todd,  to  the  extent  of  (5,000,  Jnst  one-half; 
and  la  favor  of  Miss  Iloe  for  the:i'ema]nder. 
The  language  used,  "This  claim  Is  presented 
on  behalf  of  the  said  Todd  as  well  as  on  her 
own  behalf,'^  will  admit  of  no  other  Interpre- 
tation. The  express  declaration  "that  an  ia-i 
terest  In  the  saSd  claim  haa.  been  ^aelgned  by 
her  to  J.  O.  Todd  as  ooUateral"  Is,  In  and  of 
Itaslf,  an  assignment  of  so  much  .of  the  debt^ 
<inlte  Independent  of  the  previous  formal  deed 
of  asslgnmenit  duly  made  and  executed  by  ber, 
of  which  Meding  and  his  ^counsel  had  full  nor 
tlo6.  An  Ingenious  argument  was  made  to  the 
effect  that  an  assignment  as  collateral  did  not 
vest  In  the  assignee  any  right  to  the  Immediate 
receipt  of  the  money,  and  that  Todd's  right  to 
recelve.the  mone^  from  the  receiver  depended 
upon  the  question  whether  or  not  the  state  oC 
the  indebtedness,  as  collateral  to  wlilch  the 
assignment  #as  made,  was  such  as  to  entitle 
him  to  receive  th6  money  as  between  him  and 
Mlas  Roe.  But  I  do  not  understand  such  to  be 
theilaw.  Take  a  slmple  lUustSfttion:  If  A. 
wishes  to  borrow  money  from  B.,  and:  tkolds  a 
bond' and -mortgage  of'O.,  wMch  Is  due,  but 
upon  which  he  cannot  Immallateiy  rBaIlze,~asd 
j^res  bis  promlsscny  zuAe  to  3.  for  a.  sum  of 
money  payable  at  a  futare)day,..and  assigns 
the  mortgage  of  0^  to  B.  as;  coUaberal  to  that 
ttbtfl^-and  before  the  maturity  of  the  note  G. 
wishes  to  pay  his  mortgage,  and  has  botlce  of 
the  assignment  to  B/  as  collateral;  he- cannot 
with  safety-  pay  the  money  to  A.,,  the  mort* 
gagee.  B.  Is  entitled  to  receive  the  money, 
although  the  debt  which  It  Is  assigned  to  ae> 
cure  Is  not  yet  due.  ■  The  asdgnment  ve^ 
tbe  title  to  the  money  in  the  assignee.  The 
Uere  fact  that  it  Is  assigned  as  Collateral  does 
not  altxr  the  situation  of  the  parties.  Any 
other  rule  would  destroy  the  vahie  of  such 
an  assignment.  The  fact  that  the  assignment 
Is  merely  as  collateral  to  a  certain  debt  does 
not  affect  tbe  Intrinsic  character  of  the  trans- 
action, or  disentitle  the  asslgoee  to  demand 
the  money,  eo  long  as  the  debt  which  it  la 
aarigned  to  Mcuse  stlU  exists.  ^  Hie  circimi* 
■tance  that  on^  a  part  of-  the  claim  was  as- 
s^ed  does  not  affect  tbe  result.  It  is  too 
late  to  dlVQte  the  imposition  that  a  part  of 
a  debt  may  bO'  tflectoaUy  aasigiied  1b  equi^. 
The  qoalifylng  .m»  ibat  each  an  asslgament 
cannot  be  oiforbed  action  at  law.  without 
the  acceptance  <w  assent  of  the  debtor  does  not 
vary  the  nmlt  Tba  qualifying  rule  avails 
the  debtor  only  to  the  extent  that.  If  be  wishes 
to  dispute -4  tbe  existence  of  Uie  debt,  be  Is 
«ntltled  to  malce  lUi  defeuNt  1b  A'  single  sul1« 


and  cannot  be  -«ubjected  to  aeverai  'snlts  at 
law. .  But  tt.does  not  Justify  bim  in  iguoi'lng 
the  partial  assignment  after  he  has  notice  of 
it,  and  in  paying  the  whole  sum  £p  the  migiual 
creditor.  To  so  bold  would  be  to  nuillfy  tbe 
doctrine  which  sanctloiis  partW  asBignmeuts. 
The -rule  Is  well  setOed  that  the  paym^t  of 
the  whole  debt  to  the  orl^nal  creditor,  after 
ubtlce  of  an  aselgament  of  part  at  It,  will  not 
avail  the  debtor  when  sued  In  eqnl^  by  the 
assignee.  If  the  debtor  is  in  any  doubt  as 
to  tlie  r^ht  of  tte  person  piwipning  to  be  an 
assignee,  as  against  the  assignor,  he  baa  an 
easy  remedy.  He  can  .  Inquire  of  tbe  original 
creditor  and  alleged  assignor,  and,  if  he  de- 
nies the  assignment,  -  tbe  debtor  may  file  bis 
bis  of  Int^leaderi  I  can  And  no  solid  basis 
for  tbe  nottm  that  Miss  Boe  occupied  tbe  po- 
sition of  trustee  of  A  part  ef  this  fund  for 
Mr.  Todd,  with  power,  as  such,  to  receive  tbe 
money  without  his  consent  In  one  sense,  np 
doubt,  she  was  a  tmatee;  tmt  not  In  the  sense 
which  wonid  give  heE  a  legal  right  to  handle 
the  money  for  bis  use  and  benefit,  and  without 
his  consent  By  the  old  oommiHtlaw  praotlee 
the  assignee  ot  a  seCDtW>le  chofie  hi  action 
was  obliged  to  bring  siUt  Qiere«i  la  the  name 
ef  tbe  wiginal  contractee  as  u<uiUiial<plalntltf 
to  his  use.  But  tl>e  necessity  to  use  :the  lUune 
of  the.  original  contractee  as  nominal  plalhtifl 
did  not  authorize  the  payment  by  ttie  debtor 
of  the  amount  due  to  su<ih  plaintiff  In  person, 
after  notice  of  the  walgnmeat 

The  next  questton  Is,  was  ttae  receiver  ex- 
ousabt*  for  the  mistake  be  made  of  paying  the 
whole  dividend  to  Waa  Boe?  Tbe  particu- 
lar defense  dev^oped  in  th6  brief  of  counsel 
which  appUes  to  this  part  ot  the  ease  ls  tlite: 
"Second.  Tbla  is  not  an  ordinary  case  between 
a  debtor  and  Hia  assignee  of  the  debt  The 
receiver  was  an  officer  d  the  court  of  chaq- 
eery,  adminlsteiteg  a  fund  in  an  official  capaci- 
ty, land  bound  to  distribute  that  fund,  aeotHrd' 
tug  to  the  orders  of  tbe  court,  among  a  certain 
definite  class  of  oreditors,  who  should  pursue 
oertaJn  spedfled  legal  proceedings  to  lay  Uieto 
dalms  before  the  receiver.  Todd  never  com- 
plied witb^the  law  and  tbe  wdeas  of  the  court 
of  chancery  In  respect  of  any  Interest  he  had 
In  tbe  ¥10,000  claim.  He  did  make  blms^ 
a  party  to  the  Insolvency  proceedings  before 
-tbe  recelvflT'tff  oeapect  of  his  $5,000  claim.  It 
fcdlows  tiiat  the  receiver  never  had  any  right 
to  pay  one  dollar  of  the  dividend  on  the  ¥10,- 
000  claim  to  abyltody  but  Miss  Boe,  who  ive- 
seated  and  proved  It"  Hits  i^N^)osIti(Hi,  like 
the  other,  seems  to  me  entirely  nntoiable.  The 
daim,  in  my  ju^^ent,  was  iKoperij  and  aiv 
tlstlcaUy  made  out  and  verified.  I  am  unable 
to  see  In  what  respect  It  could  have  been  im- 
proved. It  was  plainly  presented  on  behalf 
of  both  Todd  and  Roe.  On  Its  faoe»  Todd 
was  the  payee  «f  one-half  of  the  amowt  The 
verification  of  ell  sacta  claims  should  always 
be  made  by  the  partji  who  bsa  posooal  fcnowl- 
edge  of  tt,-«n<^  a  person  as  would  be  com- 
petent to  prove  the  facta  to  raataln  tlie  claim 
It  caUed  aa  a  witncw  tn  a  oonrc  ot  jnstloe. 
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Now,  Mr.  Tbdd,  penKmaDy,  knew  nottiliig 
about  the  fonnclatlon  at  msait^  of  tiiat  dalm. 
He  could  not  properly  swear  that  Miss  Roe 
eror  loaned  $10,000  to  tiie  Butter  SUk  Mano- 
facturinc  Company.  Miss  Roe  waa  the  proper 
person  to  make  the  affldAvlt,  precisely  as  her 
■agent  would  have  been  If  she  had  not  made 
the  loan  heMeU  In  peeaoa,  but  had  Intrusted 
It  to  an  agent  So  the  claim  was  properly 
Cramed  and  T«1fled,  and  It  was  properly  stat- 
ed to  be  a  debt  wlglnally  due  to  Miss  Boe, 
and  assigned,  as  to  one-half,  to  Todd;  and  to 
my  mind  there  was  not  the  least  perjdexlty  or 
tffficnlty  In  dealing  with  it  as  such.  The  ai- 
gamoit  of  counsd  goes  so  Car  as  to  hold 
tbat  as  the  dalm  was  sworn  to  by  Miss  Boe 
as  a  debt  wlglnally  due  to  her,  and  the  court 
made  a  decree  tbat  the  reccdver  pay  a  dividend 
of  20  per  cent  to  the  several  creditors  who  had 
proven  their  claims,  the  result  was  tantamount 
to  a  ogwciflc  decree  tiiat  he  should  pay  to  Miss 
Boe,  and  to  nobody  else,  a  dividend  on  the 
sum  of  91(^000  mentioned  In  bee  claim,  siniply 
because  she  had  volfied  it  But  I  do  not  un- 
dostand  sudi  to  be  the  elTect  of  the  proceeds 
ingB.  Tb9  order  is  to  make  the  divide 
among  such  persons— not  naming  them— as 
shall  be  found  to  be  creditors.  The  language 
of  the  order,  "to  dlst^Rmte  to  the  creditors 
who  have  diUy  proved  their  claims  to  bis  sat* 
Isfactlon,"  does  not  mean  to  distribute  to 
such  persons  only  as  have  p^onally  verified 
tbdr  claims,  but  to  snch  as  have  caused  <a 
procured  proof  to  be  made,  etc.  Todd  comes 
within  that  description.  Through  his  counsel 
he  had  caused  proof  to  be  made  by  Miss  Roe. 
The  duty  of  the  receiver  Is  to  receive  the 
claims,  and  see  that  they  are  properly  verified 
and  substantiated.  In  tbat  he  acts  as  a  Judge. 
U  he  sees  anytUng  suspldoua  about  tbem,  he 
may  and  should  except  to  them.  In  all  this 
he  Is  eqwcted  to  act  with  a  fair  degree  of  in- 
tdligmice  and  sound  Judgment  and,  If  he  Is 
at  a  loss  at  auy  time^  to  resort  to  his  counsd 
or  to  the  court  In  ttkls  case,  Gov.  Orlggs, 
who  prepared  this  claim,  had  a  r^ht  to  rely 
upon  the  fact  that  Mr.  Medlng's  counsel,  Mr. 
Steroison,  was  perfectly  familiar,  as  shown  by 
flw  sheadings  In  the  suit  of  Medlng  v.  Todd 
and  Roe,  with  all  the  facts  and  circumstances 
attending  these  two  dalmsr-tbe  one  of  ¥5,000. 
on  the  part  of  Todd,  and  the  other  of  $10,000. 
on  the  port  of  Miss  Roe.  The  whole  debt  was 
916,00a  Todd  had  not  only  fbe  standing  of 
an  individual,  unsecured  creditor  on  his  $5,000 
note,_  but  he  also  hdd,  as  was  wen  known  tty 
Mr.  'Stevenson,  an  asrignroent  to  the  extent 
of  one-half  of  Miss  Roe's  claim  of  $10,000.— 
claimed  to  be  secured  by  mortgage,— as  seciul- 
ty  for  his  $5,000  unsecured  debt  And  the  sev- 
eral rights  of  the  parties  were  perfecOy  deart 
simple,  and  well  defined.  The  two  sworn 
cilatma  of  Mr.  Todd  and  Mlas  Roe  were  hand- 
ed in  parson  by  Gov.  Griggs  to  Mr.  Steven- 
son, and,tv  him  handed  to  Mr.  Medlng.  Then, 
if  dther'  Mr.  Medlng  or  his  counsel  were  in 
doubt  as  to  the  duty  of  the  recdw.  it  was 
'Qpen  to  them  to  apply  to  the  court  for  dUrec- 
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ttons  in  the  premlsee,  upon  notice  to  both  Todd 
and  Miss  Roe.  It  Is  quite  Impossilde  to  be- 
Here  that  Mr.  Stevenson  would  have  advised  or 
pomltted  the  payment  to  Miss  Ro^  had  he 
been  consulted  about  It  It  is  here  to  be  re 
mariced  tbat  a  recover  is  not  a  mere  unthink- 
ing machine,  perfotmlng  a  routine  duty  In  a 
iwrfunctory  manner,  but  is  expected  to  be  an 
alert  and  cautious  man  at  business,  possessed 
of  ordinary  lutelllgence  and  conunon  sense, 
which  lie  is  to  exercise  and  apply  in  the  de* 
tails  of  the  aS^ita  Intrusted  to  him.  The  fii- 
mlUar  rule  is  tbat  he.  Is  to  exercise  the  same 
care  and  caution  that  an  ordinarily  prod^t  and 
cautious  person  would  exercise  in  his  own  af- 
fairs. Now,  It  was  cimrly  the  duty  of  the 
receiver  in  UUs  case  to  scrutinize  each  one  of 
these  daims  submitted  to  blm,  and  to  ascertain 
their  validity  and  freedom  from  suspldon,  and 
to  ascertain  to  whom  they  were  severally  pay- 
able. In  all  this  work  he  was,  as  before  re- 
marked, entitled  to  coimsel,  and,  If  necessuy, 
to  the  aid  of  the  court  The  evidence  shows 
that,  being  Umself  a  busy  man  ct  affairs^  he 
left  this  work  to  an  expert  accountant,  who 
erroneously  supposed  that  the  fact  tbat  the 
assignment  to  Todd  was  merely  as  collateral 
left  the  payment  [nx)perly  to  be  made  to  Miss 
Boa.  TUs  was,  in  my  judgment  an  inexcns: 
able  Uundw,  for  whldi  the  receiver  must  be 
held  Uable.  A  low  degree  of  prudence  and 
caution  would,  as  It  seaus  to  me,  have  induced 
him  to  pause  when  he  opened  and  read  the  Boe 
claim,  and  to  consult  his  principal,  the  receiver, 
or  his  counsel,  before  drawing  a  check  to  and  a 
recent  from  Mlsa  Roe  for  the  wbc^e  dividend. 

The  next  point  for  the  defense  set  up  in  ar* 
gument  Is  this:  "If  Medlng  made  a  legal  er^ 
ror  in  paying  money  to  Miss  Roe  which  he 
was  legally  bound  to  pay  to  Todd,  Todd, 
his  conduct  of  omission  and  commission,  has 
barred  himself  from  any  recovery  against 
Medlng  by  an  equitable  eatc^qpel."  It  was 
argued  tbat  when  Todd  received  his  check  tor 
$1,000,  which  bad  plainly  stamped  upon  its 
face,  "Twenty  per  cent  dlvldoid,"  he  ougbt 
at  once  to  have  observed  that  It  covezed  only 
a  dividend  on  his  $5,000  note,  and  that  a  cor- 
responding dividend  waa  doe  upon  the  Boe 
claim,  of  whldi  one-half  should  have  been 
paid  to  Wm;  ttiat  he  should  have  at  once  rear 
soned  and  concluded  that  a  mistake  had  bem 
made,  and  should  at  once  have  inquired  of 
the  receiver,  who  would  thus  have  been  noti- 
fied of  his  mistake,  and  In  turn  might  have 
stopped  payment  of  the  dieck  to  Miss  Roe,  os, 
if  too  late  for  that,  he  had  the  chance  of  re- 
covering the  overpayment  from  her  while  It 
was  stin  In  her  hands  unexpended.  In  sup- 
port of  tills  position  he  relies  upon  the  rule  of 
Implied  notice,  and  charges  Todd,  contrary 
to  tbe  fact  vlth  knowledge  tbat  the  Roe 
claim  had  been  duly  presented  to  and  allowed 
by  the  receiver,  because  it  had  been  prepared 
and  presented  by  Gov.  Griggs,  who  was  aot- 
big  as  solicitor  and  of  counsel  for  both  Todd 
and  Boe.  But  I  do  not  think  the  doctrine  of 
bnplled  notice  can  be  invo^  for  the  pnr> 
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pose  of  charging  Mr.  Todd  with  actual  aegU' 
gence  In  not  acting  on  such  knowledge.  As 
we  have  seen,  Meding,  the  receiver,  made  the 
first  blund^,  and  was  guilty  of  negligence  In 
paying  money  belonging  to  Todd  to  a  person 
not  entitled  to  It.  and  seeks  to  be  relieved  of 
his  n^llgence  by  charging  the  person  Injured 
thereby  with  n^Ugence  In  not  notifying  him. 
Now,  for  the  purpose  of  charging  negligence 
in  such  a  case,  actual,  as  distinguished  from 
Implied,  notice.  Is,  in  my  judgment,  necessary. 
Such  notice  is  lacking  In  this  case.  Mr.  Todd 
left  the  management  of  the  whole  affair  to 
Gov.  Griggs.  And  while,  of  course,  he  knew 
of  the  presentation  of  his  own  claim,— for  he 
not  only  swore  to  It  In  person,  but  received  a 
dividend  upon  lt,--there  Is  nothing  In  the  case 
to  Indicate  that  be  actually  knew  that  a  claim 
had  been  presented  for  the  money  secured  by 
the  Roe  mortgage;  and,  If  he  had  known 
and  kept  In  mind  such  presentation.  It  does 
not  follow  that  be  was  bound  to  infer  and 
take  affirmative  notice  that  a  dividend  had 
been  declared  and  would  be  paid  on  It.  The 
contention  was  that  the  claim  was  secured  by 
a  first  lien  on  the  plant  of  the  insolvent  cor- 
poration; and,  though  at  the  time  the  divi- 
dend was  paid  that  claim  of  lien  had  been  dis- 
allowed by  this  court,  yet  an  appeal  from  that 
decree  had  been  made,  and  the  result  was,  of 
course,  uncertain.  And  it  must  be  ot)served 
that,  if  the  Hen  was  finally  established,  the 
claimants,  Todd  and  Roe,  would  not  be  enti- 
tled to  a  dividend  on  the  whole  debt  of  $10,- 
000,  but  only  upon  the  balance  remaining  due 
after  applying  the  proceeds  of  the  sale  of  the 
plant.  Altogether  the  situation  was  such  that 
Mr.  Todd,  even  if  he  had  known  that  the  Roe 
claim  had  been  presented  and  allowed,  might 
well  have  failed  to  Infer  that  a  dividend  upon 
It  bad  been  actually  paid  to  Miss  Roe,  in- 
stead of  to  her  and  blmsdf  Jointly,  or  in  halves. 
He  swears,  In  substance,  that  he  did  not  sup- 
pose or  expect  that  any  dividend  would  be 
declared  on  It  at  that  time.  And  It  is  fur- 
ther to  be  ot)8erved  that  he  cannot  be  char- 
ged with  negligence  In  not  being  alert  and 
quick  to  suspect  that  Mr.  Meding  had  made  a 
blunder  of  the  kind  we  have  seen,  resulting  to 
his  (Todd's)  prejudice.  He  was  entitled  to  re- 
ly upon  Mr.  Meding,  aided  as  he  was  by  com- 
petent counsel,  taking  care  to  do  this  duty 
properly  and  legally.  But  reliance  In  this 
part  of  the  defense  's  principally  had  upon 
what  occurred  between  Miss  Roe  and  Gov. 
Griggs.  Taking  Into  consideration  the  evi- 
dence of  both  persons,  the  fair  Inference  Is 
that  Miss  Roe  did  show  Gov.  Griggs  her 
check  for  $2,000,  and  did,  in  substance,  ask 
whether  the  money  was  hers,  but  that  Gov. 
Griggs  did  not  give  the  matter  sufficient  and 
serious  attention  to  lead  bim  to  perceive  that 
a  mistake  had  been  made.  He  did  not  observe 
that  a  dividend  on  the  whole  $10,000  was  cov- 
ered by  the  check  shown  him.  Undoubtedly, 
if  he  had  given  the  affair  closer  attention,  he 
would  have  perceived  that  it  required  a  cUvi- 
dend  on  the  whole  claim  of  $10,000  to  make 


the  amount  of  the  check.  But  he  did  not  so 
observe,  and  the  question  Is  whether  the  fail- 
ure to  detect  the  error  amounted,  under  the 
circumstances,  to  such  negligence  as  will  avail 
the  defendant  as  a  defense  to  this  action. 
Here,  again,  I  can  find  no  foundation  for  the 
position  that  Gov.  Griggs  was  under  the  least 
obligation  to  Mr.  Meding  to  be  on  the  alert 
to  suspect  and  discover  mistakes  on  his  (Me- 
ding's)  part  affecting  the  governor's  clients. 
He  undoubtedly  knew  and  had  In  mind  Just 
how  the  Roe  claim  was  framed,  and  that  it 
passed  tbrough  the  hands  of  Medlng's  coun- 
sel; and  he,  no  doubt,  relied  upon  Mr.  Me- 
dlng's well-known  character  as  a  business 
man,  and  the  undoubted  competency  of  his 
counsel.  And  I  doubt  If  he  would  readily 
have  believed  the  evidence  of  his  own  senses 
if  he  had  observed  that  the  whole  dividend 
upon  It  bad  actually  been  Included  In  a  single 
check  to  Miss  Roe's  order,  and  delivered  to 
her.  It  may  be  unfortunate  for  Mr.  Meding 
that  Gov.  Griggs  did  not  discover  the  mistake, 
and  stop  it  right  there,  as  he  no  doubt  would 
have  done;  but  the  fact  Is  that  be  did  not 
discover  It,  and  I  think  his  failure  so  to  do 
cannot  help  Mr.  Meding. 

Counsel  for  defendants  relies,  on  this  part 
of  the  case,  on  a  line  of  decided  cases  In  which 
admissions  have  been  made  contrary  to  the 
truth,  but  no  positive  action  has  been  taken 
upon  the  strength  of  them,  and  yet  the  party 
making  them  has  been  held  bound  because 
they  had  the  effect  of  preventing  the  other 
party  from  taking  certain  remedial  measures 
within  his  reach.  But  In  each  of  those  cases 
there  was  a  positive  admission  brought  to  the 
other  party's  notice,  who  rested  upon  it  Here 
there  was  no  such  admission  of  the  correct- 
ness of  the  payment  in  question,  nor  was  It 
brought  to  the  notice  of  Mr.  Meding.  nor  did 
be  at  all  rest  upon  it.  The  leader  of  this  line 
of  cases  Is  Knights  v.  WIffen,  L.  R.  5  Q.  B. 
660.  In  that  case  the  plaintiff  had  purchased 
and  paid  for  a  quantity  of  barley  in  store 
with  the  defendant,  a  warehouseman,  from  a 
party  (Marls)  who  had  a  contract  to  purchase 
the  same  from  the  defendant,  but  was  not  en- 
titled to  the  delivery,  because  he  had  not  paid 
for  It.  Upon  presentation  (after  such  pay- 
ment) by  plaintiff  to  defendant  of  a  delivery 
order  for  the  barley,  defendant  admitted  that 
the  amount  was  In  store  with  bim  to  the 
credit  of  Marls,  but  afterwards  refused  to  de- 
liver because  Marls  had  not  paid  him  and  had 
failed.  It  was  held  that  he  was  estopped 
from  setting  up  that  defense,  because,  by  rea- 
son of  his  previous  admIs8i<Hi,  plaintiff  had 
lost  the  opportunity  to  recoup  himself  from 
Maris,  the  insolvent  dealer.  At  page  6G5  Jus- 
tice Blackburn  says:  "In  the  present  case  the 
money  had  been  paid  before  the  presentation 
of  the  delivery  order,  but  I  thhik,  neverthe- 
less, that  the  position  of  the  plaintiff  was  al- 
tered tbrough  the  defendant's  condnct.  The 
defendant  knew  that  when  he  assented  to  the 
delivery  order  the  plaintiff,  as  a  reasonable 
man,  woold  rest  satisfied.   If  the  plaintiff  had 
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been  met  by  a  reftisal  oq  tlie  part  of  the  de- 
fendant, lie  could  bave  gone  to  Marls  and  have 
demanded  back  his  money.  Very  likely,  he 
might  not  have  derived  much  benefit  If  he  had 
done  so,  but  be  bad  a  right  to  do  It  The 
plaloUfT  did  rest  satisfied  In  the  belief,  as  a 
reasonable  man,  that  the  property  Imd  been 
passed  to  him."  This  case  was  followed  in 
the  New  York  courts  in  Voorhees  t,  Olmstead, 
3  Hun,  744;  Id.,  66  N.  Y.  113,— a  case  on  aU 
fours  with  Ivnights  v.  WifCen.  In  the  same 
line  are  Bank  t.  Keene,  53  Me.  103;  Bank  r. 
Bufflnton,  97  Mass.  498;  ^nk  v.  Middlebroc^, 
33  Conn.  05;  and  Continental  Bank  T.  National 
Bank  of  Commonwealth,  50  N.  Y.  575.  In 
these  cases  (which  were  followed  by  our  su- 
preme  court  In  the  unreported  case  of  Bank  v. 
Hendrickson,  about  1886),  the  bank  had  dis- 
counted notes  purporting  to  be  Indorsed  by  the 
defendant,  and  after  such  discount  bad  shown 
the  Indorsement  to  the  defendant,  who  had, 
contrary  to  the  fact,  admitted  his  signature  to 
be  genuine,  thereby  lulling  the  bank  into  fan- 
cied security,  and  preventing  prosecution  or 
any  effort  to  recover  the  money  from  the 
forger  until  too  late;  and  It  was  held  that  the 
defendant  was  estopped  to  deny  his  signature. 
In  each  of  the  cases  Just  cited,  except  Contl- 
nental  Bank  v.  National  Bank  of  Common- 
wealth, the  admission  was  untrue,  to  the 
Imowledge  of  the  party  making  It  In  the 
latter  case  the  circumstances  were  these: 
Cronlse  &  Co.,  dealers  In  gold  (then  at  a 
premium),  contracted  to  sell  $50,000  In  gold 
to  one  Roes,  who.  In  payment  presented  a  cur- 
rency check  on  the  Ctrntlnental  Bank  (where 
be  kept  a  currency  accoimt),  purpwtlng  to  be 
certified  by  the  tello-  of  that  bank.  Cronlse  & 
Co.  kept  their  gold  account  In  the  Bank  of 
New  York,  and  drew  a  check  on  that  bank,  to 
the  order  of  Boss,  for  the  gold,  but  before  de- 
livering the  check  to  Hoes,  sent  theh-  clerk  to 
the  pontlnental  Bank  with  Ross*  check,  who 
asked  the  teller  if  It  was  all  right  The  teller, 
not  observUig  or  suspecting  a  forgery,  answer- 
ed that  it  was.  But  before  the  clerk  return- 
ed with  Ross'  check  to  Cronlse  &  Oo.  they 
had  d^vered  the  gold  check  to  Rose,  and  be 
had  left  their  office.  He  promptly  drew  the 
gold,  and  got  out  of  the  country  with  It 
Cronlse  &  Co.  deposited  Roes'  check  In  their 
currency  account  with  the  Commonwealth 
Bank,  and  It  was  returned  to  that  bank  by 
the  Continental  Bank,  tbrough  the  clearing 
honse,  as  not  good,  and  the  teller's  certificate 
as  forged.  It  was  held  that  the  loss  must 
fall  on  the  Continental  Bank.  It  is  to  be  ol>- 
served  that  It  was  the  duty  of  the  teller  of 
the  Continental  Bank,  when  Ross'  check  was 
presented  to  blm,  to  scrutinize  It  and  satisfy 
himself  both  as  to  whether  Koss'  account  was 
good  for  It  and  as  to  the  genuineness  of  the 
certificate;  and  the  existence  of  that  duty  oo 
the  part  of  the  teller  In  that  case  distlogulsbes 
It  from  the  case  now  under  consideration. 

There  Is  another  line  of  cases  between  banks 
and  their  depoeltim,  arising  out  of  payment 
by  the  bank  up<wi  two  classes  of  forged  paper* 


—one  where  the  depositor's  name  bas  been 
forged,  and  the  bank  has  paid  the  check;  and 
another  where  the  name  of  the  payee  in  the 
check  has  been  forged,  and  the  bank  has  paid 
upon  such  forged  Indorsement  The  cases  are 
numerous,  and  present  some  apparent  contra- 
riety of  decision.  The  general  ground  on 
which  the  banks  have  attempted  to  sustain 
such  payments  Is  that  the  depositor's  tiank 
book  bas  been  written  up,  and  the  forged 
vouchers  returned  to  him,  and  he  has  kept 
them  such  a  length  of  time  without  discover* 
Ing  and  notifying  tbe  bank  of  the  forgery  as 
to  charge  bim  with  the  loss.  The  disposltiOD 
of  the  courts  seems  to  be  to  hold  that  where 
the  name  of  the  payee  of  the  check  has  been 
forged,  no  duty  of  scrutiny,  when  the  forged 
voucher  Is  returned,  falls  upon  the  depositor; 
but,  where  the  name  of  the  depositor  bas  been 
forged  to  a  check,  the  duty  Is  cast  upon  him 
of  discovering  It  and  Immediately  notifying  tbe 
bank.  The  subject  Is  discussed  in  2  Daniel, 
Neg.  Inst  88  1370  et  seq.,  1654  et  seq.,  and 
In  Rand.  Com.  Paper,  8  146S  et  seq.  From 
among  tbe  nuinerous  cases  I  cite  Bdknap 
V.  Bank,  100  Mass.  376;  National  Bank  of 
Commerce  v.  National  Mechanics*  Banking 
Ass'n,  55  N.  Y.  211;  Frank  v.  Bank,  84  N.  Y. 
209;  Bank  V.  Morgan,  117  U.  S.  96,  6  Sup.  Ct 
657;  Dana  v.  Bank,  132  Mass.  156;  and  Ship- 
man  V.  Bank,  126  N.  Y.  318,  27  N.  E.  371.  In 
several  of  these  cases  the  forgeries  consisted 
in  an  alteration  of  the  checks,  and  in  others 
forgeries  of  the  signatures  of  the  payees,  and 
were  petpetrated  by  the  confidential  clerks  of 
the  depositors;  and  yet  the  banks  were  held 
liable,  and  not  the  depositors.  Justice  Harlan, 
speaking  for  the  supreme  court  of  the  United 
States  in  Bank  v.  Morgan,  supra,  at  page  118, 
117  U.  3.,  and  page  666,  6  Sup.  Ct.,  quotes 
with  approval  from  the  court  of  aiH)eals  of 
New  York  In  Frank  v.  Bank,  supra,  the  fol- 
lowing language,  which  has  some  application 
here:  "Banks  are  bound  to  know  tbe  signa- 
tures of  their  customers,  and  they  pay  the 
checks  purporting  to  be  drawn  by  them  at 
tbelr  peril.  If  tbe  bank  pays  forged  checks, 
It  commits  the  first  fault  It  cannot  visit 
the  consequences  upon  tbe  Innocent  depositor, 
who,  after  the  fact,  Is  also  deceived  by  the 
'  simulated  [>aper.  So  if  the  depositor  In  the 
ordinary  course  of  business  commits  the  exam- 
ination of  the  bank  account  and  vouchers  to 
clerks  or  agents,  and  they  fall  to  discover 
checks  which  were  forged,  the  duty  of  the  de- 
posits to  tbe  bank  Is  discharged,  although, 
probably,  If  he  had  made  the  examination  per- 
sonally, he  would  have  detected  them.  The  al- 
legedduty.at  most,  requires  the  depositor  to  use 
ordinary  care,  and  if  this  Is  exercised,  whether 
by  himself  or  his  agents,  tbe  bank  cannot  Just* 
ly  complaUi,  although  the  forgeries  are  not  dis- 
covered until  It  Is  too  late  to  retrieve  Its  posi- 
tion, or  make  reclamation  trom  the  forger." 
The  point  of  this  extract  is  that  It  recognizes 
the  doctrine  above  stated,  that  the  party  who 
commits  tbe  first  fault  or  blunder  has  no  right 
to  anything  more  than  ordinary  care  oa  the 


Digitized  by 


Google 


356 


88  ATIANTIG  BEPOBTKB. 


<Pa. 


part  of  otber  parties  to  assist  In  correcUng  the 
mistake.  An  examination  ot  the  nomeTous 
authorltl^  cited  by  counsel  tot  defendant  falls 
to  dlsdose  any  which  covers  the  case  In  hand. 
And  I  am  onable  to  find  any  ground  upon 
which  the  receiver  in  this  case  can  be  relieved, 
and  credited  with  the  overpayment  to  Miss 
Boe.  And,  as  Miss  Boe  assigned  the  other 
one-Iialf  of  her  claim  to  her  brother's  trustee 
before  this  mistake  was  made,  the  receiver 
cannot  retain  out  of  what  would  have  been 
her  share  of  the  next  dividend  anything  to  in- 
demnlfy  blm  in  the  premises. 

I  am  miable  to  find  any  solid  foundation  for 
granting  relief  to  Angnstns  O.  Roe  on  bis  cross 
bill.  He  d^lbetately  Joined  vrlth  his  next  of 
Un  in  a  release  to  the  trustee  for  this  fond, 
and  loaned  It  to  the  Insolvent  corporation,  and 
It  was  advanced  for  his  own  Individual  Inter- 
est The  mere  fact  that  it  was  a  trust  fund 
cannot  help  him,  under  these  circumstances. 
Tbe  tnnd  lost  Its  aoality  as  a  tmst  fund,  and 
It  doa  not  Ue  In  the  mouth  of  Mr.  Boe  to 
claim  iwefftrence  on  that  sronnd.  If  Miss 
Boe  had  not  assigned  to  hia  trustee  the  one- 
half  of  ber  claim,  Z  should  have  been  of  tbe 
oplnlm  that  he  would  have  heen  entitled  to 
miy  a  dividend  on  the  |3»07aQl.  I  will  ad- 
Tlse  a  decree  accwdlngly. 


(Ul  Pa.  at.  CM) 

COMMONWEALTH  T.  SNTDBR. 

(Supreme  Court  of  Pennsylvania.    Oct  IX, 
1897.) 

Ck>NBTtTCTioHiJ,  Law— Pbddlbrs*  Licinbb— Dlft- 
ckimination. 
Act  "Mardi  12,  1869,  requiring  persons  who 
peddle  or  sell  at  aaction  in  Perry  county  to  take 
out  a  local  license,  though  they  may  have  com- 
plied with  the  general  laws,  but  exempting  mer' 
chants,  peddlers  who  sell  only  to  merchants,  and 
alt  citizais  of  the  county  who  peddle  the  products 
of  their  own  growth  or  manufacture,  violates 
the  constitution  of  the  United  States  by  discrim- 
inating against  citizens  residing  without  the  coim- 
ty  on  the  sole  ground  of  their  residence. 

A];^>eal  from  court  of  quarter  sesslcms,  F^- 
ly  ooimty. 

Simon  Snyder  was  canvlcted  of  Ibe  offense 
of  peddling  without  a  Ucenae^  and  areata. 
Reversed. 

W.  H.  Sponder,  ftir  appellaiit  Wm.  H. 
Kell,  DiBt  Atty.,  Jas.  W.  ShuU,  and  Chas.  A. 
Bamett,  for  the  Commonwealth. 

WHiLIAMS,  J.  This  Is  an  appeal  tj  tike 
defendant  from  a  convlctloo  and  sentence  In 
tbe  quarter  sesslona  of  Perry  county  for  tbe  of- 
fense of  peddling  within  ttie  limits  at  that 
county,  In  Ttolatloq  of  tbe  act  (tf  March  12, 
1868.  Tbe  defendant  does  not  d«iy  tbe  acts 
of  KlUng  diarged  against  him,  nor  that  tmdti 
acts  are  forbidden  by  the  statute  under  which 
these  proceedings  were  begun,  but  rests  his 
d^ense  upon  the  posltfon  that  andi  probiM- 
tion,  B8  ap^cftble  to  blm,  is  nncraurtltntlonal 
and  void.  The  record  raises  but  one  question, 
Tls,  Ibe  TBllditT  of  tbe  act  of  1808.  It  la  to  be 


noticed.  In  the  first  place,  that  It  is  a  local 
law,  applicable  only  to  Ferry  county.  It  was 
approved  several  years  before  the  present  con- 
stitution, forbidding  such  legislation,  was  adopt- 
ed, and  cannot,  therefore,  be  disposed  of  on 
this  ground  alone.  We  must  consider  its  pro- 
visions, and  determine  from  them  whether  It 
was  a  valid  exercise  of  the  police  power,  or  a 
mere  local  regulation  of  trade  intended  to  dis- 
criminate in  favor  of  dealers  resident  wltUn 
the  county.  Section  1  contains  a  general  jtto- 
hibltlon  against  peddling  In  Perry  county,  not- 
withstanding  the  fact  that  the  peddle  may 
have  complied  with  all  the  laws  aiq;)llcable  to 
his  business  In  the  commonwealth  generally, 
unless  he  shall  have  obtained  the  local  license 
provided  for  by  tbe  act  This,  for  one  who 
goes  on  foot  Is  ^80,  and  for  one  who  uses  a 
horse  or  a  boat  Is  |60,  together  wltb  a  f ee  ot 
$2  to  Ibe  county  treasurer  for  Issuing  the  li- 
cense. Section  2  Imposes  an  additional  llc^iss 
of  |10  for  the  privilege  of  selling  at  anctlm, 
and  an  additional  fee  of  to  the  treasurer. 
So  far  the  prohibition  seems  to  be  general,  and 
to  be  applicat^e  to  residents  as  well  as  non- 
residents of  the  county.  There  Is  a  irovlKv 
however,  added  to  the  second  section,  wUtA 
ecempts  three  daasea  ci  persons  finHu  the 
operatim  of  tbe  act  13ie  first  class  is  com- 
posed of  peddlers  who  sdl  only  to  tbe  mercbante 
of  tbe  county,  and  not  to  tb^  costomors. 
Tbe  second  dass  takes  In  fbs  merdiants  them- 
selves. They  may  peddle  from  house  to  house, 
or  sell  at  auction,  witiiout  lifting  the  burden 
put  upon  others  by  the  act  The  third  class 
comiH«hend8  an  tbe  dthEens  of  tbe  county  who 
may  irtBh  to  peddle  the  "products  of  th^  owb 
growth  or  numufactnre.'*  One  living  Just  over 
the  line  of  the  county  Is  excluded  fran  selling 
his  own  products  except  upon  the  burdensome 
terms  imposed  by  tbe  act  A  merchant  whose 
storO  Is  on  tbe  ontside  of  the  same  line  bi  ex- 
dnded  from  tbe  privilege  ot  peddling  ta^  tbe 
county.  A  licensed  peddler  having  a  license 
under  the  general  law  must  take  care  not  to  sdl 
to  a  farmor.  a  mechanic,  ox  a  professional  man, 
or  he  will  become  a  crlmmaL  He  must  deal 
tmly  wttb  tbe  merchant  and  never  with  his  pes* 
slt^  eaetxmen.  TbSa  is  not  a  pcdice  regolatlmi. 
It  Is  not  Intended  to  iwotoct  the  pec^  against 
fraud  from  traveling  vendors  of  merchandise, 
but  to  iwotdct  the  merchants  and  residents  of 
Perry  county  against  competition  from  those 
who  live  In  aiqr  other  portion  at  the  known 
woild.  It  proceeds  upon  tbe  Uieoiy  that  Fer- 
ry county  mexcbants  have  a  right  to  stQVly 
the  residents  of  tbe  ooonty  vrith  all  tbelr 
goods,  and  that  the  law  should  protect  Oite 
right,  and  pui^b  Its  Infraction.  It  Is  su^^est- 
ed  that  this  was  Intended  to  equalize  tbe  bur- 
dens put  upon  dealers  in  goods.  This  to  not 
apparrait  in  the  title  ot  the  orln  Its  provl- 
rions.  Merchants  In  Perry  pay,  no  doubt  Cm: 
a  mercantile  license.  Bo  must  peddlers  pay  a 
license  fixed  by  general  lawa.  What  this  bill  un- 
dertakes to  do  Is  to  impose  an  additional  license 
and  license  fees  on  all  persons  who  would  ped- 
dle in  Perry  county,  unless  their  sales  are  confln- 
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ed  exdoBlTely  to  merchants.  Tbis  does  not  pat 
them  on  a  common  foottng  with  other  deal- 
era,  but  It  Imposes  ao  additional  burden  upon 
them,  wbtcli,  added  to  those  hnposed  by  the 
general  law,  make  a  total  several  times  as 
large  as  the  aTerage  mercantUe  license  Impos- 
ed upon  resident  merchants;  and  the  pnipose 
of  this  Is  apparent  It  Is  to  secure  to  residents 
a  practical  monopoly  of  the  trade  of  the  coun- 
ty. It  may  be  possible  that  vaiAer  the  constt- 
tatlon  of  Pennsylvanfa  sneh  a  law  could  be 
enforced.  We  have  no  need  to  consider  that 
snbject  It  Is  so  evidently  a  violation  of  the 
constitution  of  the  United  States  that  it  is  an* 
necessary  to  consider  any  other  question.  It 
Is  a  denial  to  dttsens  resldeiit  ontslde  of  Per^ 
ry  county  of  equal  rl^its  In  business  with 
those  who  lire  within  the  county,  on  the  sole 
ground  of  tbdr  residence.  It  is  a  trade  regu- 
lation tot  tbe  inotectlon  of  the  nmdianta  of 
that  county  against  competition  from  all  who 
Itn  beyond  tiie  county  Unes.  It  Is  a  bar- 
rlor  boflt  by  tbe  state  of  PennsyiTanla  about 
a  8li^  countjr  to  ex<flude  tberefrom  tbe  cM- 
am»  of  the  rest  «C  ti»  onnmonwealtti,  and 
tbe  test  of  tbe  TTntted  States,  for  tbe  benefit 
of  merchants  living  within  the  Inclosure.  This 
cannot  be  done.  Wdton  t.  MiBrtrart.  81  U.  S. 
27S;  Sure  Borougb  r.  PhlUlps.  148  Pa.  Bt 
482,  24  AtL  7B.  It  Is  mmecessazy  to  enlarge 
19CH1  Ada  qneetlon.  It  Is  enough  to  Mate  the 
well-settled  rule,  and  apply  it  to  the  statute 
under  consideration.  The  judgment  appealed 
from  Is  reversed,  and  a  venire  Cadas  de  novo 
awarded. 

082  Fa.  SL  »3) 

PHXLADELPmA  BAIX  CLUB  v.  OPTT  OP 
PHIIiADBJLFHIA. 

(SiMneme  Court  of  Pennsylvania.   Oct  11, 
1897.) 

IK091CIPAL  C0BPOBI.T10K8— CHAMOme  Gbads  of 
Strbet — Spbcdlatite  Damaqes. 

In  an  action  by  the  leasee  of  a  ball  park  for 
iojuiy  to  the  property  caused  by  a  change  in  the 
grade  of  a  street,  it  was  error  to  permit  the  iory 
to  find  a  diminntion  in  the  value  of  the  leasdiold 
«inc«  tbe  change,  on  the  Uieoty  that  the  receipts 
of  tlie  bosineas,  whldi  tbe  evidmce  showed  had 
in  fact  increased,  would  have  faicreased  much 
more  bat  for  such  change. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  the  Philadelphia  Ball  Club  against 
the  dty  of  Philadelphia.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

R.  Alexander  and  John  L.  Elns^,  for  antel- 
lant   John  L  Rogers,  for  iqpdlee. 

6BBBN,  J.  This  was  a  proceeding  to  r»- 
cover  damages  for  changing  the  grade  of 
Broad  street,  at  a  point  adjoining  the  plain- 
tiff's ben  paiic.  dtoau  at  Broad  and  Hun- 
tlngdoo  streets,  Philadelphia.  Gbangee  were 
also  made  in  flu  elevation  of  o&er  streets  in- 
tersecting Bkoad.  It  was  dtbned  by  tbe 
pbdntlfl  that  damages  had  been  sustained  \yy 
meane  of  Qia  change  <tf  grade  to  the  amount 


of  $85,215.03,  and  the  testimony  of  the  chief 
witness  examined  for  the  plaintiff  was  direct- 
ed to  the  establishment  of  that  claim.  In  do- 
ing this,  he-  estimated  the  value  of  plaintUt's 
leasehold  before  tbe  change  at  $296,000;  made 
up  of  cost  of  fixtures  and  Improvements, 
$110,000;  value  of  business  stand  over  rent 
for  remainder  of  lease,  f 186,000.  He  then  es- 
timated the  value  of  the  leasehold  after  tbe 
change  at  $201,785,  and  claimed  a  deprecia< 
Uon  In  value,  resulthig  at  $^,215.  When  ask- 
ed to  explain  this  sum,  be  said  there  w^  In- 
juries to  fixtures  amountlDg  to  928,416.03;  and 
Injuries  to  business  by  loss  of  Income.  $66,- 
800;— $85,216.(3.  Various  Items  of  new  work 
vrexe  enumerated,  which  amounted,  some  by 
estimate,  and  some  by  actual  cost,  to  $28,406.* 
03.  Another  Item,  called  "loss  of  revenue" 
was  stated  at  $66,800.  And  thus  the  a^re* 
gate  of  loss  was  arrived  at  as  bdng  $85,215.03. 
And  this  being  deducted  from  the  total  val- 
uation of  $296,000,  before  the  chsnge,  Indi- 
cated how  It  was  ascertained  that  tbe  value 
of  the  leasehold  atta  the  diange  of  grade 
was  finished  was.$201,78B.  In  order  to  teet 
the  legal  correctness  of  this  mode  of  estimaUng 
the  damage,  tt  la  necessary  to  review  the 
items.  Of  the  aggregate  Injuries  to  fixtures, 
amounting  to  $28,415.03,  the  wltneas  admitted 
that  the  amount  really  ezpoided  was  less 
than  $1(^000.  He  was  asked:  "Q.  What  was 
tbe  total  amount  of  mon^  which  the  bell 
dub  expended  ia  188S.  liB>4,  and  1805  on  that 
place  to  remedy  any  Injury  drae  by  the 
diange  of  grades  00  the  blgbway?  State  It  >n 
dollars  and  cents.  A  We  «ent  less  than  $10,- 
000.  Q.  How  mudi  lenf  A  We  spent  $0,- 
178.89.  I  think  thai  la  correct  Q.  What  did 
you  igiend  It  fort  A  niat  waa  including 
drainage  connecting  with  the  sews  at  flie 
comer  of  Broad  and  Huntingdon  streets,  $206.- 
80;  r^radlng  fidd  tor  proper  drainage,  $6,600; 
sign  painting.  $287.  I  did  not  Indude  the 
treea  and  tree  bmces,  because  we  have  not  put 
them  bode  yet  That  Indudes  also  score 
board,  f  10(^  and  store  at  cwner,  $8^87.  Q. 
That  Is  loss  of  rentY  A  No;  that  la  for  bnlld- 
faig.  Also  rli^t  field  gate  at  Huntingdon  and- 
Oarllsle,  altttlng  It^  cement-  work,  $100;  tem- 
poraiy  fences,  $1,637.88; 'extra  police  on  right 
fidd  tar  two  years,  $860;  omvos,  $67.^;  pho^ 
togra^  $12.  Q.  That  is  Qiese  photogni^ 
here?  A  Tes,  dr;  that  Is  aU  the  actual  mon- 
ey expended,  I  bdlere.  Q.  That  Is  every  dol- 
lar that  you  have  paid  up  to  date?  A  Tea, 
sir;  to  Ibe  beat  of  my  knowledge,  that  is 
ri^  Q.  That  Is  all  that  was  eipcmded  be- 
cause of  the  diange  oi  grade  of  the  hlghwaysT 
A  Tea,  sir.  Q.  The  $5,600  represents  the  re- 
grading  of  the  proporty?  A  Tes,  str.  Q.  Ton 
played  baU  tai  1888,  1884,  and  1895,  without 
that  regradtng^  did  you  not?  A.  Tes,  dr.  Q. 
80  that,  without  the  re^adtaig,  your  e^endl- 
tnrea  would  be  $8,60&7»?  A.  Tes,  dr."  It 
ttmeftire  ampears  that,  out  of  aU  the  actual 
and  estimated  expenditures  vrtileh  It  waa  dalm- 
ad  would  amount  to  $28,416.08,  the  total 
amount  of  payments  whldi  really  were  made 
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ms  $3,5(^79.  The  dtange  of  grade  of  the 
b*l]  park  was  not  made  until  after  1805,  and 
was  not  a  necessary  consequence  of  the  chauge 
iu  tbe  grade  of  t^e  streets.  It  cost  $5,G00,  and 
It  is  not  easy  to  see  why  any  claim  should  be 
luide  upon  the  city  to  pay  for  it. 

lite  principal  Items  of  the  plalntilTs  claim 
are  made  up  of  alleged  losses  m  the  plaintiff's 
iMBiness.  Thus,  for  carriage  tolls  for  12  years, 
at  10  cents  adtnlssloc  for  30  carriages  each 
day,  at  75  games  each  year,  $2,700;  admis- 
sion tor  two  passenffeis  in  each  carriage,  at 
SI,  for  12  years,  $27,000,— total,  ?2S,700.  De- 
struction of  GO  seats,  caused  by  regradlng  of 
tiackseats,  admission  thereto  for  12  years,  $13,- 
8U0;  loss  of  facilities  for  other  sports,  $3,000; 
incidental  and  general  damages,  $10,000.  To- 
tal damage  to  business  by  loss  of  revenue  or 
Income,  $56,800.  It  will  be  perceived  at  once 
that,  In  c»^er  to  lay  any  foundation  for  such 
a  dalm  as  tbis.  It  would  at  least  be  necessary 
to  show  tha^  In  point  of  fact,  there  waa  an 
actnal  loss  of  Income  bearing  some  propor- 
tion to  the  amount  claimed.  Tet  In  reality 
there  was  no  loss  of  Income  proved  at  alL  On 
tba  ccmtrary,  the  plaintiff's  chief  witness  tea* 
tUted.  88  follows:  "Q.  How  did  the  admit* 
tances  during  the  year  1883  CMilpare  with 
tlrose  in  1882?  A.  I  think  we  had  more  peo- 
ple In  1883  than  we  had  In  1892.  Q.  Did  yon 
not  have  more  In  1884  than  you  had  before  the 
change  of  grade?  A.  Tee,  sir.  Q.  How  about 
1885?  A.  We  had  more  then.  Q.  Then  you 
have  had  more  pec^le  in  the  grounds  since 
tbe  change  of  grade  than  befwe?  That  la 
true,  Is  it  not?  A.  Yes,  sir.  Q.  A  good  many 
thousands  more?  A.  Te^  sir;  a  few  thou- 
sands more."  In  anoth^  portion  ct  his  testl- 
mony  the  witness  was  asked:  "Q.  State  the 
number  of  people  In  attendance  at  the  ball 
park  In  1892.  A.  107,574.  Q.  How  many  In 
the  year  1893?  A.  288,826.  Q.  How  many 
In  the  year  1894?  A.  About  825,000.  Q. 
How  many  In  the  year  1885?  A.  Over  400.- 
000."  Now,  It  la  siUd  In  the  appellee's  counter 
statemfflit,  and  not  dmied,  that  the  wwk  of 
chamring  tbe  grade  ct  Broad  street  was  begun 
early  In  1888,  and  was  comideted  in  September 
or  October.  1804,  and  It  was  agreed  on  the 
trial  "that  August  l.*1883.  should  be  taken  as 
the  date  when  the  change  took  place." 

We  then  have  the  undisputed  fact  that.  In- 
stead of  there  being  any  loss  In  tbe  actual 
business  done  after  tbe  change  of  grade,  there 
was  a  very  large  actual  t^n.  During  the 
year  1893  there  was  a  gain  of  96351  admis- 
sions over  1802.  Tn  ttie  year  1894  there  was  a 
K^n  of  127,426  over  1882,  and  of  31,076  over 
1893.  In  1895  there  was  a  gain  of  more  than 
20'4.426  over  1892,  and  more  than  76,000  over 
1884.  As  the  year  1892  vras  the  last  year 
before  tbe  change,  the  jfn^  ctonparison 
should  be  made  with  that  year,  In  order  to 
determine  to  what  extent  the  borineaa  before 
tbe  change  -was  made  was  Injured  by  the 
making  of  tbe  change*  The  court  very  cor- 
rectly charged  the  Jury  that  they  could  only 
consider  tbe  change  In  tbe  value  of  the  lease- 


hold as  it  was  before  the  change  of  grade  was 
made,  and  after  It  was  made,  and,  while  th^ 
might  consider  evidence  as  to  matters  of  In- 
come  before  and  after,  they  could  allow  as 
damages  nothing  but  the  difference  tn  Um 
value  of  the  leasehold,  and  could  not  allow 
specific  claims  In  loss  of  Items  of  business. 
But  tbe  app^lant's  cmnplalnt  is  that  there 
was  no  proof  of  actual  loss  of  business,  but, 
on  the  contrary,  the  undoubted  protrf,  made  by 
the  plaintiffs  own  testtmcuiy,  was  that  there 
was  a  large  increase  In  the  business,  and 
hence  the  dalms  for  loss  ct  value  of  the  lease- 
hold on  account  of  alleged  loss  <^  business 
should  be  strickoi  out  altogether,  and  entirely 
disregarded  by  the  Jury.  Now,  upon  compar- 
ing the  business  of  1883  with  that  ot  1892,  It 
will  be  found  that  th^  was  a  gain  of  ray 
nearly  60  par  cent  over  the  businesd  of  188& 
The  business  of  1894  showed  a  gain  of  Just 
about  65  per  cent  over  the  business  of  1882, 
and  of  10.6  pa  cent  over  that  <tf  1883.  The 
buslnea  of  1885  showed  a  gain  of  mcMre  than 
100  per  coit  over  that  of  1882,  and  a  little  ris- 
ing of  23  per  cent  over  that  ot  188L  In  this 
state  of  the  testimony,  It  Is  absolute  estab- 
listed  by  the  affirmative  and  uncontradicted 
evidence  of  the  plaintiff  ttaat  there  not  only 
was  no  loss  of  business  resulting  from  the 
change  of  grade^  but  a  very  large  Increase  of 
business  between  tbe  time  befwe  and  after  the 
chango.  If  a  Intimate  deductlm  as  to  tbe 
valxie  of  the  leasehold  before  and  after  the 
change  was  made  may  be  d^ved  from  the 
cfmditlMi  of  the  business  before  and  after,  then 
Ite  value  must  have  been  largely  Increased 
during  that  period,  and  In  no  poffilbie  sense 
can  It  be  regarded  aa  having  decreased. 
Courte  and  Juries  must  deal  with  fiacts  as  they 
find  them.  In  this  particular  case  we  find 
there  was  a  positive  and  large  increase  In  tbe 
business  of  the  club  after  the  change.  Hence 
It  Is  not  true  that  there  was  or  could  be  a 
diminution  In  tbe  value  of  the  plant  on  ac- 
count of  a  loss  of  bn^nesB,  for  tbe  simple  reor 
son  that  there  was  no  loss.  It  la  no  answer 
to  say  that  there  was  a  natural  Increase  ot 
business  from  year  to  year,  and  hence  the  dub 
might  have  done  a  still  larger  business  If  the 
grade  had  not  been  changed.  The  palpable 
answer  to  any  sudi  contention  Is-  that  no 
human  bring  could  know  that  sncb  would 
have  been  the  fact,  and  hence  he  cannot  so 
testify.  No  mortal  man  iu>w  knows  whether 
the  business  <tf  this  club  will  be  larger  or  small- 
er In  1888  than  It  Is  In  1887.  It  may  be  larger, 
or  It  may  be  smaller,  depending  upon  numer- 
ous contingencies,  which  cannot  possibly  be 
foreseen.  Tbe  business  In  which  the  plaintiff 
Is  engaged  Is  a  mere  recreation.  If  times  are 
good  and  general  business  of  the  whole  com- 
munity Is  prosperous,  and  If  the  poWlc  desire 
for  this  kind  of  recreation  increases,  the  busi- 
ness of  the  club  may  be  larger  next  year  than 
it  is  in  this.  If,  on  the  contrair,  liuslness  de- 
pression and  prostration  ensue,  or  if  the  public 
desire  for  such  recreation  decreases,  the  busi- 
ness of  the  plaintiff  will  with  almost  absolute 
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certainty  largely  dimlnlsti.  It  Is  not  a  fixed 
aad  stable  business,  having  definite  limita- 
tions. It  is  a  mere  amusement,  and .  notliing 
can  be  more  fickle  and  uncertain  as  to  tbeir 
endurance  tban  the  mere  amusement  of  a  com- 
munity. We  all  know  how  the  skating-rink 
fever  arose  and  spread  at  a  furious  pace  some 
years  ago»  Inducing  Investments  of  immense 
sums  of  money  in  Its  practical  dev^pment, 
and  yet  in  a  very  few  years  it  collapsed  ut- 
terly. Otfa,^  instances  of  a  similar  character 
could  eadly  be  Indicated.  Even  In  the  par- 
ticular business  of  this  dab,  It  Is  notorious  al- 
ready, and  matter  of  public  history,  that  it  la 
only  in  large  cities  that  It  can  even  now  De 
maintained  with  i^fit.  In  a  vast  number  of 
localities  where  it  formerly  attracted  great 
paUic  Interest  it  has  already  died  out  and  been 
discontinued.  But,  in  a  mere  1^1  sense,'- 
and  that  Is  the  way  we  are  obliged  to  view  It,— 
the  radical  and  fatal  vice  of  the  contention  we 
are  now  considering  is  that  it  is  entirely  too 
remote,  altogether  imaginary,  and  purely  spec- 
ulative to  the  last  degree.  All  the  elements 
of  certainty  In  deduction  are  absent.  They 
exist  only  in  the  future,  and  therefore  cannot 
be  known.  They  depend  upon  the  most  varla* 
ble  and  uncertain  c<ndltlonB,  and  ttaey  cannot 
possibly  form  the  baals  of  a  soniid  and  reliable 
Judgment 

In  this  particular  case  there  was  no  loss  of 
business  during  the  period  in  question,  and 
therefore  no  jury  should  be  permitted  to  ren- 
der a  vodlct  upcM)  a  theory  that  there  was  a 
dlminntlon  In  the  value  of  the  leasehold  be- 
cause of  a  loss  of  business.  It  was  Just  here, 
we  think,  that  the  learned  court  below  was 
led  Into  MTor.  Th^  did  cantion  the  jury  re- 
peatedly that  they  could  only  allow  for  a 
diminution  in  the  value  of  the  leasehold  before 
and  after  the  change  of  grade,  but  they  did, 
nererthelees,  permit  the  Jnry  to  consider  the 
RUtdect,  and  allow  damages  for  the  change, 
npim  a  theory  that  there  was  or  might  be  a 
loss  of  lnc(»ne,  when,  as  we  view  the  testi- 
mony, there  was  no  evidrace  In  the  case  upon 
which  such  a  theory  could  be  based.  All  the 
testimony  was  the  other  way.  We  cannot  con- 
sider It  safe  to  leave  to  a  Jnry  the  determina- 
tion of  such  a  question  upcm  such  evidence  as 
we  find  on  this  record.  We  are  of  opinion 
tbat  the  Jury  should  have  been  instructed  that 
there  was  no  suflScient  evidence  In  the  case  to 
Justify  them  In  allowing  any  damages  what- 
ever to  the  plaintiff  for  alleged  loss  of  income, 
whether  in  the  three  years  which  had  already 
elapsed,  or  In  the  remaining  years  of  the  lease. 
This  is  most  particularly  applicable  to  the 
claim  for  $13,500  tot  the  loss  of  60  seats,  and 
the  chilm  of  $29,700  for  the  loss  of  income 
from  carriages  and  their  occupants.  There 
is  absolutely  no  proof  In  the  case  that  either 
of  these  matters  affected  the  Income  at  the 
club  to  the  extent  of  a  single  dollar.  But  our 
view  of  the  testimony  affects  the  entire  sub- 
ject of  alleged  loss  of  income  in  estimating  a 
diminution  in  the  value  of  the  leaseh<dd  before 
■Bd  after  the  change.   There  was  no  such 


loss,  and  therefore  no  verdict  can  be  allowed 
upon  a  theory  that  there  was.  We  sustain 
both  the  assignments  of  error.  Judgment  xe- 
versed*  and  new  venire  awarded. 


(6B  Conn.  636) 

McGORTY  V.  SOUTHERN  NEW  ENGLAND 
TEL.  CO. 

(Supreme  Court  (tf  Mnan  ot  Connecticut  Oct 
G,  1897.) 

Hastir  akd  Servant— Kibes  Assuhbd  bt  8br- 
vani^tslbfhonb  linbmsk. 
A  lineman  ta  the  employ  of  a  telephone  com- 
pany cannot  recover  for  an  injury  caused  by  the 
fall  of  a  pole  on  whldi  he  was  at  work,  notwith- 
standing a  prior  statement  by  the  foreman  that 
he  bad  been  up  the  pole,  and  that  it  was  safe, 
where  plaintiff  knew  that  it  was  the  rule  and 
costnn  for  each  lineman  to  test  the  pole  for  Um- 
self,  and  that  suitable  apiilianoes  were  at  hand 
for  making  such  test  snn  for  securing  the  pcde 
in  case  the  lineman  doubted  Us  safety. 

Appeal  from  superior  court,  Fairfield  county; 
Silas  A.  Boblnson,  Judge. 

Action  by  John  McGorty  acainst  ttie  South- 
ern New  England  Telephone  Company  to  re- 
cover damages  for  personal  Injuries.  Plaintiff 
recoTered  Judgment  for  nominal  damages,  and 
appeals.  Affirmed. 

The  plaintiff  was  an  experienced  lineman, 
having  worked  In  that  Capacity  for  14  years. 
He  was  employed  as  a  lineman  by  the  defend- 
ant the  day  before  the  accident  by  which  he 
was  injured,  haying  been  In  the  service  of 
the  defendant  some  years  before  in  the  same 
capacity.  The  duties  of  a  lineman  are  to 
climb  poles,  and  work  at  wires  and  cross- 
arms  at  or  near  the  tops  of  teleg^pfa  and  tel- 
ephone poles,  and  sometimes  to  do  the  work 
of  a  groundman.  The  work  of  a%ctlng  and 
takhig  down  poles,  and  of  stringing  and  re- 
moving wires,  etc.,  is  p^ormed  by  gangs  of 
men,  usually  about  six  in  nimiber,  made  up  of 
groundmen,  whose  work  is  upon  the  ground, 
diggli^  post  holes,  etc.,  and  of  linemen,  and  a 
foreman.  The  foreman,  who  la  himself  a 
lineman,  gives  orders  to  the  men,  directing 
them  here  and  there,  and  keeping  them  all  at 
work.  .  He  is  equipped  with  apparatus  for 
climbing,  and  climbs  x^les,  and  works  at 
wires  at  the  tops  of  poles,  as  occasion  re- 
quires. Division  superintendents  oversee  the 
work  al  construction,  but  give  no  Instructions 
to  the  gansB  as  to  how  the  work  shall  be 
p^ formed  in  detalL  Other  officers  of  the  de- 
fendant company  are  the  general  superintend- 
ent having  chaise  of  all  the  constmctlon  work 
in  the  state,  and  an  executive  committee  of 
the  board  of  directors  of  the  comi)any.  In 
the  work  of  taUng  down  and  rebuilding  Ihies, 
it  sometimes  haK>ens  that  Old  poles  have  be- 
come so  weak  at  the  base  as  to  be  unsafe 
for  the  linemen  to  work  at  the  top  of  them  In 
removing  wires  and  cross-arms.  Pedes  are  test- 
'ed  by  several  well-known  methods  to  ascer- 
tain if  they  have  sufficient  strength  to  bear  the 
dimb^n,  and  weak  poles  are  made  safe  by 
braces  or.  gay  ropes.   The  durability  at  a  pole 
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l8  from  3  to  17  years,  depending  upon  tbe 
cbaracter  of  tbe  soil  In  which  it  stands.  The 
pole  the  falling  of  which  injured  the  plain- 
tiff had  been  in  use  atwut  11  years.  Necessary 
tools  for  testing  and  supporting  poles  were 
supplied  by  the  defendant,  and  at  tills  time 
were  in  a  storehouse,  five  minutes'  walli  from 
the  place  of  the  accident  It  was  the  custom, 
rote,  and  practice  of  the  defendant  and  of 
other  companies  operating  Unea  of  wires  on 
poles  ttiat  tbe  foreman  of  a  gang  was  not 
charged  with  the  work  of  examining  the  poles 
to  determine  whether  linemen  might  safely 
climb  them.  Each  lineman  was  to  look  out 
for  his  own  safety  in  cllmbhig  a  p»le.  He 
Judged  for  himself  whether  a  pole  should  be 
tested,  and,  if  so.  how  It  should  he  tested. 
He  Inspected  and  tested  for  himself  before 
climbing  a  pole,  and  from  his  experience  was 
supposed  to  he  competent  to  Judge  what  could 
be  done  with  reference  to  any  part  of  the 
pole.  It  was  ills  privilege,  when  doubting  the 
safety  of  a  pole,  to  proceed  to  support  it, 
without  consulting  the  foreman,  and  ground- 
men  and  teamsters  would  go  to  the  store- 
house for  necessary  tools  and  apparatus  when 
called  for.  .  It  was  not  a  rule  or  practice 
of '  the  defendant,  whenever  an  old  line  of 
poles  was  being  replaced  by  new  ones,  to 
have  the  old  poles  tested  at  their  base  before 
linemen  were  ordered  or  permitted  to  climb 
them.  An  order  having  been  given  by  the 
defendant  to  a  division  superintendent  to  re- 
build the  defendant's  line  In  Danbury,  a  gang 
of  men,  consisting  of  a  f<»reman  (Phelps),  two 
linemen,  and  two  groundmen,  were,  engaged  In 
the  work.  Before  the  plaintia  Joined  the 
gang,  most  of  the  new  poles  had  been  set, 
and  the  work  of  s tripping  the  corresponding 
old  iK)Iee  had  been  largely  done,  and  tbe  fore- 
man and  other  linemen  Iiad  worked  at  tbe 
top  of  the  pole  in  question.  Plaintiff  com- 
menced labor  on  this  work  on  the  day  ot  the 
accident.  The  pole  in  question  looked  well, 
and  tuid  been  tested  by  one  of  the  linemen, 
when  it  stood  the  test  well.  It  did  not  occur 
to  the  plalntlfir,  nor  to  the  lineman  who  tested 
the  pole,  nor  to  the  foreman,  that  there  was 
any  danger  In  climbing  this  pole.  In  answer 
to  plalntlfiTs  inquiry  If  tbe  old  poles  were  all 
right,  the  foreman  replied,  "Yes,  we  have 
l>een  up  there,  and  taken  off  old  wUres,  a  hun- 
dred times."  Plaintiff  did  not  ask  if  the  old 
poles  had  been  tested.  PialntlfiC  knew  that 
this  particular  pole  bad  been  safely  climbed 
by  another  Uneman.  and  he  had  himself  cilmb- 
ed  It  in  safety  an  hour  or  more  before  the 
accident.  The  foreman  sent  the  plaintiff  up 
the  pole  In  question  to  remove  the  remaining 
wires,  and  while  he  was  removing  the  last 
cross-arm,  at  a  place  about  30  feet  from  the 
ground,  the  pole,  which  was  rotted  through  a 
few  Inches  below  the  surface  of  the  ground, 
and  which  had  been  held  in  place  by  the 
frozen  ground  and  the  wires,  fell,  and  the 
plaintiff,  falling,  received  serious  injuries.  The 
court  found  that  there  was  no  negligence  on 
the  part  ot  the  defendant  and  that,  it  the  ac> 


ddent  was  the  result  of  negltgeacc^  tt  oocnt^ 
red  from  the  fault  of  the  [daintur. 

James  B.  Walsh  and  Henry  A.  Pnrdy,  for 
appellant  John  W.  Ailing  and  James  T.  BIo- 
ran,  for  appellee^ 

HALL,  J.  (after  stathig  the  fitcts).  l!he 
substance  of  the  plaintiffs  reasons  of  appeal 
Is  tiiat  the  court  erred  in  deciding,  upon  the 
facts  found,  that  the  defendant  was  not 
guilty  of  negligence,  and  the  plaintiff  was  en- 
titled to  recover  only  nominal  damages.  In 
support  of  this  claim,  be  cites  Wilson  t.  Linen 
Oo.,  50  Conn.  469,  McBlllgot  t.  Randolph,  61 
Conn.  157,  22  AtL  1094,  and  other  authorities 
which  lay  down  the  general  rule  of  law  ttiat 
It  is  tbe  duty  of  employers  to  use  ordinary 
care  to  provide  for  their  employes  safe  places 
in  which  to  worlE,  and  safe  appliances  with 
which  to  perform  their  work.  An  examina- 
tion of  the  record  shows  that  the  principle 
stated  In  these  casra  cannot  avail  the  plain- 
tiff In  this  action.  The  particular  acts  which 
It  Is  said  the  defendant  n^lgently  teiled  to 
perform  In  order  to  render  the  place  where  the 
plaintiff  was  working  reasonably  safe  were 
the  testing  of  the  poles  which  were  being  re- 
moved, and  the  supporting  of  those  whkta 
were  found  to  be  insecure,  before  the  linemen 
were  ordered  to  work  upon  them.  The  com- 
plaint arera  that  it  was  the  duty  of  the  de- 
fendant to  so  Inspect  and  support  the  poles, 
and  sets  forth,  as  the  facts  upon  which  such 
duty  Is  predicated,  "that  it  was  a  rule  and 
custom  of  said  defendant  company  that  when- 
ever an  old  line  of  poles  was  being  supplant- 
ed by  new  polea,  to  have  said  old  poles  tested 
at  their  bases,  for  the  purpose  of  ascertaining 
whethw  or  not  they  were  rotted  and  unsafe 
or  dangerous  In  any  way  for  a  lineman  to 
climb,  for  the  purpose  of  removing  crosa* 
anna  or  wires  from  the  same,  and,  in  case  any 
of  said  poles  were  found  to  be  rotted  at  the 
base,  to  guy  the  same  with  wires  or  ropes,  to 
prevent  them  from  falling  while  the  linemen 
were  at  work  upon  the  same;  that  said  rule 
and  custom  was  known  to  the  plaintiff,  and 
he  supposed  and  believed  that  said  pole  had 
been  properly  tested  by  the  defendant  com- 
pany before  ordering  him  to  climb  the  same, 
and  that  plaintiff  bad  no  knowledge  that  said 
pole  was  rotted  and  defective  at  its  base; 
that  the  defendant  wholly  failed  to  test  said 
pole,  as  had  been  its  custom  and  rule  prior 
to  that  time;  that  said  pole  was  not  guyed  by 
wires  or  ropes  in  any  way;  And  that  the  de- 
fendant knew,  or  by  the  exercise  of  due  care 
could  have  known,  tliat  said  pole  was  rotted 
at  Its  base,  and  that  the  same  was  incapable 
of  sustaining  any  weight  upon  it"  There 
are  no  facts  stated  in  the  complaint  which  in- 
dicate that  any  special  mechanical  skill  was 
required  to  discover  tbe  defect  In  the  pole,  or 
that  the  linemen,  of  whom  the  idalntlfl  was 
one,  were  not  competent  persons  to  Inspect 
and  test  the  poles,  or  that  any  of  the  officers 
w  other  employes     Uie  detoidant  possessed 
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mperlor  qualifications  or  had  better  means  or 
opportunities  then  the  plaintiff  to  ascertain 
vhether  the  condition  of  the  old  poles  was 
such  as  to  render  It  safe  for  the  workmen  to 
climb  them.  The  plaintiff  made  no  examina- 
tion of  the  base  of  the  pole  which  fell.  He 
knew  that  It  was  not  guyed  or  supported  in 
any  manner.  He  says  that,  by  the  exe.'clse 
of  ordinary  care,  its  decayed  condition  could 
have  been  detected,  but  that,  from  his  knowl- 
edge of  the  rule  and  custom  of  the  defendant  to 
Inspect  and  secure  the  old  poles  before  linemen 
ware  sent  to  work  upon  them,  he  bellered  that 
this  pole  had  been  properly  tested  and  found 
to  be  safe,  and  for  that  reason  made  no  ez- 
aminatltm  himself.  The  complaint  makes 
these  facts  tbe  baslB  at  the  defendant's  alleged 
liability. 

As  the  testing  and  supportli^  of  the  old 
poles,  from  the  nature  of  the  woriE,  might, 
either  by  the  terms  of  the  contract  of  employ- 
ment or  from  otha*  facts  and  circumstances, 
have  been  either  a  duty  of  .the  employer  or 
one  of  tbe  duties  of  the  plaintiff,  and  as  the 
pbintitr  could  not,  in  an  action  «t  law,  recoT- 
er  compensation  for  an  Injury  resulting  from 
his  own  negUgent  failure  to  perfbrm  a  duty 
which  he  was  employed  to  perform.  It  was 
eaentlal  to  the  plaintiff's, case  that  he  shoidd 
set  forth  in  his  complaint  the  facts 'showing 
wliy  this  doty  devolved  upon  the  defendant, 
and  why  the  exercise  of  due  care  did  not  re- 
quire the  plaintiff  to  examine  the  pole  In 
question.  Whether  hi  this  case  the  plalntlfTs 
Injury  resulted  from  his  own  or  from  the  de- 
fendant's neg^igoice  depeaded.  therefore,  up- 
on the  truth  or  fftlslty  of  these  averments, 
and  the  detemlnatlon  of  the  question  of 
whether  It  was  the  rule  and  custom  of  tbe 
defendant,  as  alleged,  to  Inspect  and  secure 
Oie  old  pedes  beCore  they  were  cUmbed  by  the 
Uaemen.  or  whether  it  waa  one  of  the  duties 
of  the  linemen  to  themselves  t»t  tbe  poles, 
and.  if  found  unsafe,  to  secure  them,  became 
dedidve  of  the  plaiDUff*s  alleged  right  to  rely 
upon  his  belief  that  the  poles  had  been  tested 
the  defendant,  and  found  to  be  safe. 
These  allegations  of  fact  upon  which  the  aver- 
ments of  duty  and  of  n^llgence  npon  the 
part  of  the  defendant  depend  were  contested 
upon  the  bearing,  and  having  been  decided, 
as  aivears  by  Qie  finding,  adversely  to  the 
l^Intlff,  the  question  (tf  negligence  has  thns 
been  determined  as  a  question  of  fact 

nie  trial  court  has  ftnmd  that  it  was  not 
tbe  rule  and  custom  of  the  defendant  to  inspect 
and  test  tbe  poles,  but  that  it  was  tbe  rule  and 
custom,  in  this  branch  of  the  work,  that  "each 
lineman  should  look  out  tor  his  own  safety  in 
dimbing  pedes";  that  each  lineman  should  in- 
spect and  test  the  poles  for  himself,  and  Judge 
of  their  safety;  and  that  snitable  ai^liances 
were  at  hand  for  testing  and  securing  pedes. 
That  the  plaintiff  knew  this  rule,  and  under- 
stood that  testing  and  inspecting  were  a  part 
of  his  duties,  must  be  prestnned  from  the  fact 
that  be  w^  a  lineman  of  14  years'  experience, 
and  Id  that  capacity  bad  formerly  he&x  In  tlu 


employ  of  the  defendant  The  finding  of  the 
trial  court  la  thus  conclusive  upon  the  question 
of  negligence.  It  shows  that  the  plaintiff,  with 
a  knowledge,  when  he  was  ordered  to  .  climb 
the  pole  In  question,  that  It  was  the  duty  of  no 
one  but  himself  to  decide  whether  It  was  safe, 
and  that,  If  he  doubted  Its  safety,  he  was  at 
liberty  to  support  It  by  appliances  furnished 
by  the  defendant  for  that  purpose,  cboee  rath- 
er to  rely  upon  the  safe  appearance  of  the  pole 
and  the  assiu^nces  of  his  fellow  workman, 
and  to  take  the  risk  of  the  iitole  being  sound 
without  making  a  proper  examination  him- 
self. If  the  accident  occurred  from  the  neg- 
ligence of  any  pereoo.  It  was  through  the 
plalntlfTs  own  fault  He  was  the  person  em- 
ployed by  the  defendant  to  examine  the  poles, 
and  see  that  they  were  safe  to  work  upon.  As 
be  was  able  to  perfwm  both  the  work  of  in- 
specting and  climbing,  the  defendant  oagbt  not 
to  be  required  to  employ  some  other  persML 
than  the  linemen  to  test  the  poles. 

We  have  no  occasicm,  upon  the  facts  found, 
to  consider  whether  the  foreman.  Phelps,  was 
a  fellow  servant  of  the  plaintiff,— a  question 
discussed  In  the  l»4efs  of  counsel.  The  acci- 
dent did  not  occur  from  tbe  negligence  oC 
Phelps.  It  Is  true,  he  directed  the  plaintiff 
to  climb  the  pole,  and.  In  answer  to  the  lat- 
ter's  inquiry,  truthfully  said,  as  might  any 
other  lineman  who  had  tested  tbe  pole  for 
himself,  that  he  bad  been  up  the  pcde,  and  ex- 
pressed his  opinion  that  it  was  safe.  But  the 
plaintiff  knew  that  It  was  not  a  part  of  the 
duty  of  the  foreman  to  Instruct  an  experleor 
ced  lineman  as  to  the  safety  of  a  pole  be  was 
abont  to  climb;  and,  from  the  facts  found,  we 
must  assume  that  he  knew  that  notwlthstand- 
tag  that,  In  obedience  to  the  order  of  the  fore^ 
man,  he  was  required  to  do  tbe  work  nptm  the 
pole,  yet  he  was  to  rely  npon  his  own  judg- 
ment In  determining  whether  it  was  safe  to 
climb  It  without  testing  It  or  sup[>ortlng  It  and 
that  It  was  his  right  to  secure  the  pole  before^ 
climbing  It  if  he  doubted  Its  safety.  It  can- 
not be  laid  down  as  a  pK^KMitlon  of  law,  as 
socms  to  be  claimed  by  plaintiff's  counsel,  tbat 
the  linemen  of  telegraph  and  telephcme  com- 
panies have  a  right  to  rely  upon  the  soundness 
and  safety  of  tbe  poles  upon  which  they  are 
working,  and  tbat  it  is  the  duty  of  such  com- 
panies to  Inspect  and  ieat  pedes,  and  support 
such  as  are  insecure,  before  permitting  their 
linemen  to  climb  them.  Whether  It  Is  In- 
cumbent upon  the  master  or  the  servant  to  per^ 
form  such  a  duty  is  usually  a  question  of  fact 
depending  vpoa  the  terms  of  tbe  contract  of 
employment,  tbe  servant's  knowledge  of  the 
hazards  of  the  work  In  which  he  Is  engaged, 
his  ability  and  opportimlty  to  discover  the  dan- 
gers to  wldcb  he  Is  exposed  and  to  avoid  them, 
and  upon  other  circumstances.  Employers 
have  a  right  to  decide  how  their  work  shall  be 
performed,  and  may  employ  men  to  work  with 
dahgerous  Implements  and  in  imsafe  places 
without  incurring  liability  toi  injuries  sus- 
tained by  workmen  who  know  or  ought  to 
know  tbe  taasards  of  tbe  sarlce  which  tluiy 


Digitized  by 


Google 


863 


88  ATLANTIC  BBFOBlXas. 


(Ooao. 


have  chosen  to  enter.  Haydesi  t.  Manu- 
facturing Co.,  29  C<Hm.  548;  Dixon  v.  Tele- 
graph Co.,  68  Fed.  630;  Greene  t.  Telegraph 
Co.,  72  Fed.  250;  Flood  v.  Telegraph  Co.,  131 
-N.  T.  603,  30  N.  E.  196;  Telephone  Co.  t. 
JCxwmIs,  87  Tenn.  504,  11  S.  "W.  356.  In  the 
last-named  case,  which  was  an  action  for  dam- 
ages for  an  Injui^r  sustained  hy  the  fall  of  a  tele- 
phone pole,  the  trial  court  charged  the  Jury  that 
"the  plaintiff  (defendant  In  error)  had  a  right  to 
assume  that  the  pole  aponwnich  he  was  ordered 
to  work  In  cutting  away  the  dead  wire  was 
safe  and  Eoiltable,  and  of  sufficient  strength  to 
support  the  wires  and  cable  suspended  there- 
on, together  with  his  weight,  and  It  was  not 
Loomls'  duty,  when  sent  to  cnt  away  dead 
wires,  to  Inspect  the  pole.  Upon  an  appeal 
from  a  Judgment  in  favor  of  Loomis,  Judge 
Snodgrass,  in  giving  the  opinion  of  the  su- 
preme court,  with  reference  to  the  portion  ot 
the  charge  above  quoted,  said:  "The  objec- 
tion to  this  Is  twofold:  First,  it  assumes  as  a 
matter  of  fact,  and  so  decides,  that  Loomis  was 
not  the  employ^  who  shouiti  have  served  as 
Inspector  for  the  company,  which  was  a  dis- 
puted question  of  fact."  From  the  facts  in 
the  case  at  bar,  we  are  of  opinion  that  the  fall- 
ing of  the  pole  In  question  was  one  of  the  haz- 
ards assumed  by  the  plaintiff  by  his  contract 
of  employment,  and  tliat  the  superior  court 
committed  no  enw  in  h<ddlng  that  the  de- 
fendant was  not  guilty  of  negligence,  and  that 
the  plaintiff  was  entitled  to  recover  nominal 
damages  only.  There  la  no  wror.  Tlie  other 
Judges  concurred. 

(n  Conn.  610 

In  re  SHBLTON  ST.  RY.  CO. 

(Supreme  Court  of  Errors  of  Oonnectiaot  Oct. 
5,  1897.) 

Btbbbt  Railway  — Faraixblino  Bailboad  — Ar- 
FixCATioM  van  L8A.VB  to  Goxbtroct— 

COTfOLOSITBrfEBS  OF  FlNDT:tO. 

1.  Pub.  Acts  1893,  c.  168,  {  8,  forbids  any  street 
railway  to  be  constructed  or  extended  fnun  one 
town  to  another  m  the  pablic  highways,  so  as  to 
paralld  otiier  street  railways  or  steam  railroads, 
except  on  application  to  the  superior  court,  or  a 
judge  tiieroof,  and  a  finding  that  public  con- 
TtfiTenee  and  necessity  require  such  construction; 
and  iMWTides  that  the  decision  of  the  trior  on  this 
question  shall  be  final  and  oondu^ve.  ffcM,  that 
a  judgment  on  sndi  atq^ication  is  not  subject  to 
review,  unless  the  special  Jurisdiction  conferred 
by  the  act  has  been  exceeded,  or  the  methods  of 

indictal  procedure  essential  to  the  due  course  of 
iw  have  been  violated. 

2.  The  applicant's  finandal  alrility  to  build  the 
propwed  road,  bdng  a  circumstance  to  t>e  consider- 
ed in  determiuiag  whether  public  convenience  and 
necessity  require  its  construction,  the  trial  court 
does  not  exceed  its  jurisdiction,  or  violate  essen- 
tial mediods  of  judicial  procedure,  by  receiving 
evidence  npon  that  point,  and  finding  as  a  fact 
that  the  applicant  has  not  such  ability. 

Baldwin  and  Torrance,  JJ.,  dissenting. 

Appeal  from  superior  court,  Fairfield  county; 
George  W.  Wheeler,  Judge. 

Application  by  the  Sheltou  Street-Railway 
Company,  under  the  street-railway  act  of  1893, 
for  a  finding  that  public  convenience  and  ne- 
ses^ty  required  the  exten^on  of  Its  railway 


between  certain  points.  From  a  judgment 
denying  the  application,  said  ai^cant  ^tpeals. 
Affirmed. 

George  F.  Carroll,  for  appellant  <3oodwln 
Stoddard  and  William  D.  Bishop,  Jr.,  for  ap- 
pellee. 

ANDREWS,  O.  J.  The  Shelton  Street-Rail- 
way Company  was  created  by  the  legislature 
In  1893  (Priv.  Acts  1803,  p.  830),  and  author- 
issed  to  construct  a  street  railway  In  the  towns 
of  Derby,  Huntington,  MUford,  Stratford,  and 
Brldgepcfft,  to  be  (4)a:ated,  If  so  desired,  by 
electricity.  Section  8,  c.  160,  Pub.  Acts  1893, 
provides  that;  "No  street  railway  shall  here- 
after be  built  or  extended  from  one  town  to 
any  other  town  In  the  public  highways  so  as 
to  parallel  any  other  street  railway  or  steam 
railroad  unless  •  *  •  such  railway  shall 
have  ii{)pUed  to  the  superior  court  or  any  judge 
thereof  and  shall  have  obtained  from  such 
court  or  such  Judge  In  the  manner  hereinafter 
required  and  provided,  a  finding  that  public 
convenience  and  necessity  reqifire  the  con- 
struction of  such  street  railway."  On  the  22d 
day  of  March,  1897,  the  street  railway  made 
Its  application  to  a  Judge  of  the  superior  court, 
ailing  tliat  It  intended  and  desired  to  lay 
and  extend  its  tracks  in  and  through,  from 
and  to,  some  or  all  the  towns  named  in  its 
charter  in  cortaln  public  highways,  and  In 
such  manner  that  it  would,  to  some  exteut, 
parallel  the  steam  railroad  of  the  Naugatnck 
Railroad  Company,  now  leased  to  and  operated 
by  the  New  York,  New  Haven  &  Hartford 
Railroad  Company;  and  alleged  also  that 
public  ccmvenlence  and  necessity  required  the 
extension  and  construction  of  its  said  railroad 
as  desired  by  the  applicant,  and  praying  said 
Judge  to  make  a  finding  to  that  effect,  as  Is 
required  by  the  said  statute.  The  application 
was  duly  served  on  all  the  parties  Interested 
therein,  who  appeared,  and  were  fully  heard 
by  the  said  judge.  The  judge  th»%after  made 
a  finding  that  public  convenience  and  neces- 
sity did  not  require  the  said  street  railway  to 
be  built  and  extended  as  set  forth  In  said  ap- 
plication, and  thereupon  dismissed  the  same, 
and  the  applicant  now  appeals  to  this  court 

In  some  respects  chapter  169  of  the  Public 
Acts  of  1883  (page  307)  Is  In  the  nature  of  a 
general  act  governing  the  incorporation  of 
street-railway  companies.  It  does  not  provide 
a  plan  for  the  original  Incorporation  of  such 
companies,  and  jts  operation  involves  existing 
organizations  under  special  charters,  and  It 
defines  the  corporate  powers  of  all,  and  regu- 
lates their  exercise;  it  controls  and  limits  the 
franchise  granted  In  all  such  special  charters, 
and  for  this  purpose  It  Is  made  a  part  of  every 
special  charter  granted  by  the  assembly  which 
enacted  It,  and  thereafter  to  be  granted.  By 
section  8  the  power  to  construct  a  railroad  on 
the  lines  specified  in  any  charter  Is  limited  by 
excepting  trom  that  grant  the  power  to  con- 
struct a  railroad  in  the  highways  from  town 
to  town  so  as  to  paralld  another  railroad. 
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This  power  is  directly  derived  from  the  gen- 
eral act  on  the  conditions  named.  The  con- 
ditions iQTolre  a  Judicial  finding  of  common 
convenience  and  necessity.  It  la  only  after 
such  finding  that  the  company  becomes  in- 
vested with  the  corporate  power  through  the 
combined  efTcet  of  the  general  act  and  the 
special  charter.  This  phrase,  "common  con- 
ven]»ice  and  oecesslty,"  has  no  legal  meaning 
except  when  used  to  indicate  a  public  neces- 
sity which  Justlfles  some  act  affecting  the 
rights  of  person  or  property  which  would  not 
be  Justifiable  If  that  necessity  did  not  eiilst. 
We  often  speak  of  public  necessity  merely  as 
a  conducive  motive  to  legislative  action,  and 
80  used  it  simply  indicates  that  the  legislature 
thought  the  action  on  the  whole  to  be  wise; 
but  when  the  contemplated  action  depends 
for  its  validity  upon  a  legislative  finding  of 
public  necessity,  the  phrase 'has  an  important 
meaning,  although  necessarily  a  somewhat  In- 
determinate one.  Such  legislative  finding  In 
many  cases  lies  wholly  in  discretion.  Public 
necessity.  In  this  sense.  Is  that  urgent,  Imme- 
diate public  need  arising  from  existing  con- 
ditions which,  in  the  Judgment  of  the  legts- 
latnre,  Justifies  a  disturbance  of  private  rights 
that  otherwise  might  be  legally  exempt  from 
such  interference.  The  term  Is,  therefore,  a 
relative  one.  It  determines  In  each  case  that 
may  arise  the  relation  of  the  duty  Implied  In 
the  broad  grant  of  legislative  power  to  pro- 
mote by  appropriate  action  the  Interests  of  the 
commonwealth  \o  the  limitations  of  that  pow- 
er established  for  the  protection  of  private 
rights.  Ordinarily,  this  is  wholly  a  question 
of  public  policy,  to  be  determined  by  the  legis- 
lature. Sometimes,  however,  the  necessity  is 
one  which  does  not  affect  the  whole  body  poll- 
tic  the  same  way,  but  may  or  may  not  exist 
In  different  localities  for  reasons  peculiar  to 
each.  The  power  to  put  In  fprce  the  legislative 
action  Is  thus  conferred  on  public  or  private 
corporations,  to  be  exercised  or  not,  as  the 
conditions  peculiar  to  each  case  may  warrant. 
In  some  such  cases  the  action  of  the  corpora- 
tion may  be  l^al  or  void,  according  as  an 
actual  present  public  necessity  exists;  and  In 
determining  the  property  rights  of  persons  af- 
fected by  such  action  the  question  of  public' 
necessi^  may  become  involved.  When  so  In- 
volved, it  Is  commonly  called  a  question  of 
"public  convenience  and  necessity,"  or  "com- 
mon convenience  and  necessity,"  In  this  In- 
cidental way  courts  have  been  called  upon  to 
decide  whether  conditions  existing  In  a  par- 
ticular case  create  "a  public  convenience  and 
necessity,"  within  the  meaning  of  some  legis- 
lative act  The  substantial  thing  to  be  de> 
cided  retains  much  of  the  inherent  indetermi- 
nate character  of  the  original  question  of  pub- 
lic policy;  but  is  limited  to  the  relation  of  the 
particular  action  asked  to  the  legal  rights  of 
the  person  or  persons  which  such  action  may 
impair.  The  most  familiar  instance  of  this 
is  in  the  layout  of  ordinary  highways.  They 
are  a  public  necessity,  and  lyy  a  general  law 
the  legislature  so  declares.  No  particular  pro- 


posed highway  is  affected  by  the  general  dec- 
laration tmless,  under  all  the  particular  circum- 
stances of  that  case.  In  view  of  the  relation  of 
the  local  needs  In  the  circumstances,  of  the 
local  corporation  bound  to  build  and  maintain 
necessary  highways,  and  to  the  situation  and 
circumstances  of  the  landowners  whose  prop- 
erty is  to  be  condemned,  It  is  of  common  con- 
venience and  necessity.  Towns  are  charged 
with  the  duty  of  laying  out  necessary  high- 
ways, and  the  enforcement  of  such  duty  Is 
within  the  general  Jurisdiction  of  the  courts. 
They  are  forbidden  to  condemn  land  except  for 
necessary  highways;  and  the  protection  of  a 
landowner  against  an  unlawful  condemnation 
Is  also  within  the  general  Jurisdiction  of  the 
courts.  Fenwlck  Hall  Co.  v.  Town  of  Old 
SaybroolE,  68  Conn.  32-^,  86  AtL  1008.  The 
process  providing  for  a  summary  Judicial  de- 
termination of  these  rights  has  involved  a  con- 
siderable exercise  of  Jurisdiction  by  the  courts 
In  the  layout  of  highways.  The  question  of 
public  convenience  and  necessity  Is,  however, 
left  to  a  committee  of  freeholders,  to  be  passed 
upon  in  the  nature  of  a  question  of  pure  fact; 
and  the  court  has  never  undertaken  to  state 
what  constitutes  public  convenience  and  neces- 
sity. The  relation  between  public  conven- 
ience and  the  rights  of  landowners  or  of  the 
towns  on  which  a  burden  that  may  be  disp ro- 
pe rtloned  to  Its  wealth  and  resources  is  sought 
to  be  laid  cannot  be  stated  as  a  legal  propo- 
sition. The  court  Is  obliged  to  confine  Itself 
in  each  case  to  a  declaration  that  the  given 
conditions  do  or  do  not  come  within  the  ex- 
pression. The  question  Is,  does  common  con- 
venience and  necessity  require  a  highway  at 
this  place?  Is  a  new  highway  needed  between 
these  termini,  to  accommodate  public  travel? 
And  will  the  proposed  scheme  meet  and  supply 
that  requirement?  City  of  Hartford  v.  Day, 
64  Conn.  254,  29  Atl.  480;  Clark  v.  Town  of 
Mlddlebury,  47  Conn.  334;  Terry  v.  Town  of 
Waterbury,  35  Conn.  533.  And  In  this  ques- 
tion of  common  convenience  and  necessity  is 
included  the  expense  of  the  proposed  high- 
way, and  the  financial  ability  of  the  corpora- 
tion to  meet  that  expense.  the  cases  above 
cited.  Also,  Bristol  v.  Town  of  Branford,  42 
Conn.  823;  Townsend  v.  Hoyle,  20  Conn.  7; 
Perkins  v.  Town  of  Andover,  31  Conn.  601; 
Hoadley  v.  Town  of  Waterbury,  34  Conn.  88; 
Congdon  v.  City  of  Norwich,  37  Conn.  414; 
Howe  V.  Town  -  HIdgefield,  50  Conn.  594. 
So  in  the  statute  uii.ler  consideration  the  "pub- 
lic convenience  and  necessity"  suflicient  to  "re- 
quire the  construction  of  such  street  railway" 
means  a  condition  existing  at  the  time  of  the 
application  in  respect  to  the  applying  railroad, 
the  mode  of  public  travel,  the  manner  In  which 
those  needs  are  to  be  supplied,  and  the  probable 
effect  of  the  proposed  road  upon  the  whole 
question  of  adequately  supplying  those  needs, 
as  well  as  In  respect  to  the  road  proposed  to 
be  parallded,  that  In  the  Judgment  of  the  trior 
will  Justify  the  Interference  with  private  rights 
Involved.  Railroad  companies  chartered  by 
the  l^islature  hare  eqiended  large  stuns  of 


Digitized  by 


Google 


864 


88  ATLAimO  KEPORTBB. 


(CODO. 


money  in  the  construction  of  their  roads  wUch 
are  practically  wasted  nnlesa  the  road  can  be 
used  without  loss  for  the  tcansportatlon  of 
passengers  and  frcdgtat  It  Is  obviously  for  this 
reason  that  the  provisions  of  section  8  were 
Incorporated  Into  tbe  genera^  act,  and  so  a 
iegal  right  given  to  existing  roads  to  proteo- 
tion  against  a  certain  kind  of  parallel  road, 
when  the  drcomstances  of  such  road  are  not 
shown  to  be  under  all  the  existing  condltlona 
of  public  convenience  and  necessity.  For  the 
protection  of  audi  legal  rights,  an  existing  road 
may  apply  to  the  conrta.  New  England  B. 
Oo.  -v.  Ceiriral  RaQway  &  Blectric  Co.,  60  Conn. 
47-64,  36  AtL  lOGl.  The  aroUcatlon  author- 
ised by  section  8  Is  a.  summary  method  of  exr 
tingul  Alng  this  legal  right,  and  Involves  the 
question  of  common  convenience  and  neces' 
sity  as  a  fact  In  eadi  spedal  case;  and  the 
statute  says  that  upon  this  question  the  de- 
cistern  of  the  trior  on  anch  application  "shall 
be  final  and  condudve  between  the  parttes." 
Tlie  natural  meaning  of  these  words,  used  In 
such  a  connection.  Is  to  limit,  as  to  these  airpli* 
cations,  the  operation  of  the  general  statutes 
allowing  sKieals  from  final  Jodgments  on  ques- 
tions of  law  to  the  conrt  to  Judgments  tiiat 
may  be  Illegal  because  the  special  Jurisdiction 
conferred  has  been  exceeded,  or  the  methods 
of  Judicial  procedure  essential  to  due  course  of 
law  have  been  violated.  In  tills  case  the  on- 
ly claim  of  such  Ulegallty  is  that  the  trial  Judge 
found  as  a  fact  that  tlie  applying  rallroi^  com- 
pany waa  financially  nnable  to  build  the  pro- 
posed raihoad.  It  seems  very  clear  that  In 
ascertaining  such  a  fact  the  judge  did  not  ex- 
ceed bis  Jurisdiction.  It  was  one  of  the  Cbv 
cumstances  peculiar  to  the  case;  proper  to  be 
ctnutidered  In  detennlnli^  whetiwr,  nndw  all 
the  oonffltlonB  then  existing,  public  convenience 
and  necessity  .required  at  that  time  the  de* 
termination  in  favor  of  this  applicant  of  the 
conditional  right  of  the  Naugatnc^  Railroad 
to  protection  agahist  a  paraDel  road. 

The  mllngs  on  evidence  claimed  to  be  er- 
nmeouB  come  among  the  matters  the  statute 
Intended  to  leave  to  tiie  condudve  dedtion  of 
the  trior  in  determbiliv  a  question  so  large- 
ly lying  in  discretion.  These  rulings  did  not 
exceed  the  Jurisdiction  of  the  Judge,  and  did 
not  violate  tlie  essential  methods  ot  Jndldal 
procedure.  In  Appeal  of  Central  Hallway  A 
Blectanc  Co.,  67  Conn,  m,  36  AU.  82,  this 
court  decided  that  the  mrder  of  the  Judge 
should  be  final  and  conclusive  In  respect  to 
Boeh  matters  only  aa  the  statute  confided  to 
his  Judgment,  and  np<m  which  the  parties 
were  duly  heard;  and  that  as  to  otiier  mat- 
ters, If  any  were  attempted  to  be  adjudicated 
In'  such  a  hearing,  the  action  of  the  Judge  was 
properly  revlewaUe  by  this  court  on  appeal. 
In  a  case  where  It  appeared  on  the  face  of 
the  appeal  papers  that  the  Judge  had  not  at< 
tempted  to  pass  upon  any  matter  other  than 
such  aa  the  statute  confided  to  his  Judgment, 
a  motion  to  erase  from  the  docket  of  this 
conrt  would  properly  be  granted.  Whm  it 
does  not  80  aj/ipeax,  this  court  must,  of  necessity. 


retain  the  case,  and  c<»Blder  It  In  Appeal 
of  Central  Ballway  &  Etectrie  Co.,  supra,  we 
found  that  the  Judge  had  exceeded,  the  au- 
thority ccraferred  by  tiie  statute,  and  remand- 
ed the  matter  for  further  actlw).  In  the 
present  case  we  find  that  the  Judige  did  not 
exceed  his  Jurisdiction,  that  there  Is  mo  wnw, 
and  tiiat,  therefwe,  the  wder  and  decision  is 
final  and  conclusive  on  the  parties.  There  Is 
no  error. 

HAMBRSLiBJY  and  T^A^t^  JJ^  concur. 

BALDWIN,  J.  (dissmting).  In  my  opUUon, 
the  methods  of  Judicial  procedure  essential  to 
due  conAe  of  law  ware  not  pursued  upon  the 
trial  of  the  case  at  bar  before  the  Judge  <tf 
the  superior  court  Wm  finding  states  that 
he  should  have  held  that  the  construction  of 
part  oi  the  railway  which  the  applicant  al- 
le^ced  that  It -desired  to  construct  was  of  pub- 
lic convenience  and  necessity,  had  he  not 
been  of  opinion  tiiat  It  had  not  the  financial 
ability  reqiUoed  Cor  the  undertaking.  £a  de* 
tmntning  whether  a  town  shouM  be  charged 
by  order  of  court  with  the  duty  of  laying  out 
and  maintaining  a  new  highway,  on  the  ground 
that  it  Is  required  by  common  convenience 
and  necessity,  it  is  propex  to  consider  the 
probable  outlay  required  for  the  Improvement, 
and  the  ability  of  the  municipality  to  sustain 
muSx  a  burden.  An  expensive  road,  to  connect 
a  with  an  Importuit  suburb,  might  be  a 
matter  of  common  necessity,  -when  it  would 
be  unreasonable  to  require  the  constnictlon 
of  one  not  costing  half  as  much  between  the 
colter  of  a  country  town  and  one  of  Ha  out- 
lying school  districts.  Common  convenience 
is  not  to  be  promoted  by  any  pnUlc  work 
which  must  lead  to  OfQiresslTO  taxation.  Ir 
the  case  at  bar  issue  was  Joined  on  the  ques- 
tion ^ethw  public  convenience  and  necea- 
slty  required  a  cMaln  extension  of  Qie  peti- 
tioner's railway,  but  It  waa  not  one  to  be 
built  at  public  expense.  The  burden  was  to 
be  borne  whiri^  by  the  petiticmer,  and.  the 
comjuny  waa  deslrom  to  assume  it  It  vnu 
Incorporated  for  this  purpose,  among  others; 
and  the  legislature  presumably  had  It  m  view 
when  they  prescribed  the  amount  of  its  tapl' 
tal  stock  In  the  charter.  In  addition  to  the 
funds  that  might  be  thus  subscribed,  the  gen- 
eral laws  auth<«lBed  street  railways  to  be 
mortgaged  for  three-fourtiia  of  their  cost 
The  contemplated  extension,  it  Is  found,  was 
Ukely  to  cost  9170,000.  The  authorized  capi- 
tal, not  yet  snbscribed,  exceeded  in  amount 
a  fonrtii  of  that  sum.  A  mortgage,  titereCore, 
might  be  executed  which  would  provide  for 
the  residue  Whether  such  a  financial  scheme 
could  be  successfully  carried  through  was  not, 
in  my  (pinion,  a  matter  to  be  determined  In 
this  proceeding  by  a  Judge  of  the  superior 
court.  Obtaining  a  favorable  finding  from 
him  aa  to  public  ronvenlence  and  necessity 
waa  a  amdltlon  in%cedent  to  the  eXNdse  of 
the  franchise  to  build.  Until  the  company 
was  In  a  position  to  exoxlse  1^  It  could  hard- 
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ty  be  expected  to  enter  upon  tbe  work  of  en* 
deavorins  to  Increase  Its  capital,  or  borrow 
upon  the  secnilty  of  a  mortgage,  which  as  yet 
had  nothing  upon  which  to  rest  It  was 
enongb  for  It,  I  think,  to  show  an  Intention 
and  desire  to  build  the  extension,  and  corpo- 
rate power  to  raise  the  necessary  funds,  in  the 
ordinary  way,  by  Issues  of  stock  and  bonds. 
The  evidence  on  which  Judge  Wheeler  baaed 
his  conduslona  as  to  the  applicant's  financial 
ability  was  admitted  against  its  objectl(»L 
It  was.  Id  my  opinion,  wholly  Irrelevant  to 
tbe 'cause,  and,  if  jt  be  such,  the  Judgment 
which  rested  upon  It  bad  do  legitimate  foon- 
datkm. 

Statutea  may  modify  methods  ot  judicial  pro- 
cedure in  any  manner,  and  to  any  extent,  pro* 
Tided  the  Bubstantlat  rights  of  the  parties  are 
preserved.  An  application  like  that  now  before 
IB  presents  f<»*  determination  a  Judicial  ques- 
tion. It  was  brou^t  before  a  Judge  of  the  su- 
perior court,  exerclsbag  the  Judicial  pow^  con- 
fided to  that  court,  under  the  provisions  of  the 
•constitution.  The  legislature  could  rightfully 
make  his  determination  Onal  and  conclusive, 
notwithstanding  any  departures  from  the 
usual  methods  of  procedure,  so  long  as  there 
were  none  from  those  fundamental  rules 
which  must  govern  every  contest  before  a 
court  of  Justice  to  make  It  such  a  court.  One 
of  those  rnlea  Is  that  the  Judgment  cannot  go 
beyond  the  Issue.  Another  Is  that  it  must 
rest  on  facts  which  are  pertinent  to  the  Issue. 
I  am  unwilling  to  impute  to  the  general  as- 
sembly an  Intent  to  make  any  finding  by  a 
Judge  of  the  superior  court,  upon  a  Judicial 
question  between  parties  to  a  proceeding  In- 
volving both  important  rights  of  property  and 
matters  of  high  public  concern,  final  and  con- 
clusive, as  respects  the  general  am)ellate  pow- 
ers of  this  court,  when  it  appears  upon  Its 
face  that  the  decision  turned  upon  evidence 
that  had  absolutely  no  bearing  on  the  matter 
tn  controversy.  I  therefore  dissent  from  the 
Judgment  of  the  court. 

TOBBANOB,  concurs. 


(M  Hsi  490 

OITT  OF  BATH  r.  PAUCBR. 

(Siqtreme  Jndldal  C<mrt  of  Maine.   June  SO, 
1897.) 

BQUITT— PRAOTICS— EXCBFTIOITS. 

1.  TTnder  the  rules  regulating  equltjrpractice 
fai  Oiis  state,  as  provided  hi  Rev.  St.  e.  77,  6S  22, 
2S,  it  is  irregolsf  to  bring  excepdons  in  an  eqaity 
cause  to  the  law  court  befort  nnal  hearing;  and 
cuch  bearing  will  not  be  allowed,  unless  the  qoes- 
tion  does  not  admit  of  delay  until  then. 

2.  A  demurrer  to  a  bill  was  overruled,  and  ex- 
oeptlona  were  taken,  ^e  bill  was  tiken  amend- 
ed, and  a  demurrer  interposed  to  the  amended 
bill,  which  was  overmled,  and  exceptions  taken. 
Without  further  proceeding,  the  case  waa  bronght 
to  the  law  court  Held,  that  this  is  irteffuhir. 
The  defendant  should  have  answered,  and,  after 
fi£al  bearing  before  a  single  justice,  and  appeal 
taken  from  his  decree,  the  exceptions  to  the  pre- 
vious interlocutory  decrees  would  then  be  proper- 
ly befibre  the  law  oonct. 

(Official^ 


Bxceptions  from  supreme  judicial  court,  Sag- 
adahoc county. 

Action  by  the  dty  of  Bath  against  William 
B.  Palmer,  From  an  ordw  overruling  a  de- 
murrer to  tlie  bIU»  defendant  ezccq^  I>1»- 
mlraed. 

r,.B.  Southard.  plalntUf.  J.  W.  8f* 
m<mdB,  D.  W.  Snow,  uiA  CL  8.  Ooofc,  for  de- 
fendant 

SPBOUT,  J.  This  came  mmt  be  dtondaaed 
from  the  law  docket  as  prematurely  here. 

Then  was  a  demnrrw  to  the  Un,  which  wae 
overruled,  and  exceptions  taken.  An  amend- 
moit  to  tbB  bin  waa  then  allowed,  and  a  de- 
murrer filed  to  the  amuided  bill,  which  was 
overruled,  and  exertions  taken.  Witihoat 
farther  proceedings,  the  cause  waa  brought 
here. 

Both  decreea  oremdlng  the  demnrrar  were 
interlocutory,  and  not  final,  and  left  the  canw 
for  further  heaiing  upon  answer  and  pnx^ 
By  Rev.  St  c.  77,  {  22,  an  appeal  may  be 
taken  from  any  Interlocutory  decree  or  order, 
"but  nicb  appeal  shall  not  stupoid  any  pro- 
ceedings under  such  decree  or  wder,  or  In  the 
cause,  and  shall  not  be  taken  to  the  law  court 
until  after  final  decree.  Upon  an  iqipeal  from 
a  final  decree  all  prevlona  decrees  and  or- 
ders are  oi>en  for  revision,  renewal  or  appror- 
aL"  By  section  25,  exceptions  may  be  taken 
to  mlloga,  bat  the  "allowance  and  hearing  of 
exceptions  shall  not  suspend  the  other  pco- 
ceed^igs  In  the  cause." 

The  nde  laid  down  In  Aaaodatloa  t.  Ham- 
ilton, 80  Me.  99,  18  AtL  134,  Is  *^t  It  Is  Ir- 
regular to  hear  ezc^tlms  In  an  equity  cause 
before  final  hearing,  and  that  such  hearing 
should  not  be  allowed  onless  the  question  does 
not  admit  of  delay  till  then." 

Nothing  tn  this  esaise  brings  It  within  flie 
exception.  After  answer  and  proof  and  a 
final  hearing,  these  Interlocutory  decrees  may: 
not  be  regarded  by  the  parties  as*of  snlBclent 
Importance  to  present  to  the  law  court 

If  there  shall  be  ah  appeal  trom  the  final 
decree  the  rights  of  all  parties  will  be  foUy 
presored.   Btzccvtlons  dismissed. 


^  (M  vs.  4SI) 

WILSON  et  aL  T.  CURTIS. 

(Supreme  Jadldal  Conrt  of  Maine*  Jnnef28» 

1807.) 

Will— Lira  Estxtb— Usa— Oooutatioit. 
1.  Upon  a  writ  of  entry  to  recover  the  lower 
story  of  a  store,  it  apneared  ttuit  the  testatrix 
In  her  lifetime  owned  the  premises  in  fee.  The 
plaiotifFs  were  ber  residual^  derlBeea.  and  claim- 
ed title  to  the  pvemiBea  nndnr  the  wBl.  The  de- 
fendant claimed  title  as  assignee  of  the  husband 
of  the  testatrix,  to  whom  she  made  the  following 
devise,  viz.;  "I  give,  begneath,  and  devise  to  my 
beloved  husband,  Emery  S.  Wilson,  the  hona« 
lot  and  buildings  thereon  in  Cherryfield  now  oc- 
cnpied  by  us  together,  with  aU  personal  property 
appurtenant  and  belonging  to  the  same,  except 
snch  as  may  hereafter  be  l}eqneathed  otherwise 
ha^in;  also,  the  nse  and  occnpancy  of  the  lOWSf 
half  (d  the  store  as  now  occupied  hj  him.** 
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HM,  that  the  biubaiid  acquired  a  life  estate 
In  the  demanded  premiseB. 

2.  Also,  that  a  devise  of  the  use  and  occupancy 
of  land  passes  an  estate  in  the  land,  and  conse- 
queutly  a  right  to  let  or  aasiga  it,  and  is  not  con- 
fined to  Uie  personal  use  or  occnnancr  of  the 
propertr.  unless  the  context  dearly  calls  for  a 
more  limited  onutruction. 

(Official.) 

Report  from  supreme  Judicial  court,  Wash- 
ington county. 

Writ  of  entry  by  Emerson  K.  Wilson  and 
others  a^lnst  Bdward  B.  Curtis  to  recover 
the  lower  story  of  a  store.  Flea,  the  general 
issue. 

The  question  at  issue  was  whether  Emery 
S.  Wilson,  husband  of  the  late  Deborah  S. 
Wilson,  took  an  estate  under  the  will  of  tals 
wife  that  passed  by  assignment  to  t^e  defend- 
ant 

The  material  portions  of  the  wni  of  Debo- 
rah S.  Wilson  are  as  follows:  "I  give,  be- 
queath, and  devise  to  my  beloved  husband, 
Emery  S.  Wilson,  the  house  lot  and  buildings 
thereon  In  Gherryfleld  now  occupied  by  us,  to- 
gether with  all  personal  property  appurtenant 
and  belonging  to  the  same,  exc^t  such  as 
may  hereafter  be  otherwise  bequeathed  here- 
in; also,  the  use  and  occupancy  of  Oxe  lowee 
half  of  the  store  as  now  occupied  by  him. 

"To  my  beloved  daughters  Flora  and  Hat- 
tie  I  give  and  bequeath  the  use  and  occupancy 
of  the  upper  half  of  said  store,  together  with 
all  the  goods  and  furniture  in  said  upper  half. 
I  also  give  and  bequeath  to  my  said  daughter 
Flora  the  chomb^  set,  bed,  bedding,  and  oth- 
er furniture,  and  also  the  chamber  occupied 
by  her,  also  my  watch  and  sewing  machine; 
to  my  said  daughter  Hattie  I  also  give  and  be- 
queath the  chamber  set,  bed,  bedding,  and 
other  furniture,  and  the  chamber  now  occupied 
by  her,  also  my  cabinet  organ;  Including  also 
to  my  said  daughters  Flora  and  Hattie  the 
use  and  occ^upancy  of  such  othtf  portions  of 
my  dwelling  as  th^  may  require  during  their 
pleasure. 

"Wiping  to  divide  the  remainder  of  my 
estate  equally  among  my  eight  children,  and 
having  this  day  given  to  my  beloved  son  Emer- 
son what  I  bis  just  share  of  the  same, 

I  hereby  will,  bequeath,  and  devise  the  re- 
mainder of  my  estate,  real,  personal,  or  mix- 
ed, wherever  situated  or  however  described, 
to  my  children  Joseph,  Judson,  Wtlllam.  Mary, 
Irene,  Flora,  and  Hattie  in  equal  shares." 

By  a  codlcU  subsequently  executed,  the  tes- 
tatrix made  the  following  change:  "Whereas, 
by  my  said  will,  I  gave  and  bequeathed  to  my 
husband,  Emery  S.  Wilson,  the  house  lot  and 
buildings  thereon  In  Gherryfleld  now  occupied 
by  us,  together  with  all  personal  property  be- 
longing to  the  same,  now  I  do  hereby  make 
and  declare  this  writing  to  be  a  codicil  to 
my  last  will  and  testament,  to  be  annexed  to 
and  taken  as  a  part  thereof,  and  I  do  revoke 
said  bequest,  and  give,  bequeath,  and  devise 
to  my  beloved  daughters  Irene,  Flora,  and 
Hattie  the  said  house  lot,  buildings,  and  per- 


sonal property  In  equal  shares,  subject  to  sab- 
sequent  provisions  In  said  will." 
Plalntlflte  nonsuit 

H.  H.  Gray,  for  plaintiffs,  a  B.  Donwortb. 
for  defendant, 

WHITBHOUSEl,  J.  This  to  a  writ  of  en- 
try to  recovar  the  lower  story  of  the  Wilson 
store.  In  Gherryfleld.  The  case  is  reported 
to  this  court  on  the  following  statement  of 

facts; 

Deborah  S.  Wilson,  in  her  lifetime,  owned 
the  premises  In  fee.  The  plaintiffs  are  her 
residuary  devisees,  and  claim  title  to  the  prem- 
ises under  her  will,  "Hie  defendant  claims  ti- 
tle as  assignee  of  Emery  S.  Wilson,  to  whom 
Deborah  made  the  following  devise,  viz.:  "I 
give,  bequeath,  and  devise  to  my  Iwloved  hus- 
band, Emery  S.  Wilson,  the  house  lot  and 
buildings  thereon  In  Gherryfleld  now  occupied 
by  us,  together  with  all  personal  property 
appurtenant  and  belonging  to  the  same,  ex- 
cept such  as  may  hereafter  be  bequeathed" 
otherwise  herein;  also,  the  use  and  occupancy 
of  the  lower  ^alf  of  the  store  as  now  occupied 
by  him." 

The  question  at  issue  Is  whether  Emery  S. 
Wilson  took  an  estate  In  the  store,  under  the 
will  of  Deborah,  that  passed  by  asslgnmoit 
to  the  defendant.  It  Is  not  contended  by  the 
defendant  that  Emery  &  Wilson  took  a  fee 
In  the  lower  half  of  the  store,  but  it  Is  the 
opinion  of  the  court  that  he  acquired  a  life 
estate  In  the  demanded  pnmiBm  by  virtue 
of  the  clause  In  Deb(»ah*8  will  above  recited, 
and  that  thia  Interest  passed  to  the  dtfendant 
t^-  force  of  the  asirignmait  named. 

The  intention  of  the  testatrix  must  be  gathr 
ered  from  the  wh<de  will  taken  together,  aU 
its  parts  being  ccuutraed  In  relatlrai  to  ea(£b 
otho-,  and  Intrapreted  In  ttie  light  of  the  ex- 
isting flfrfiUmg^wnnag 

A  comparison  of  the  dlflaent  Items  and 
clauses  of  the  will  In  question  reveals  a  clear 
Intention  on  the  part  of  Ddxirah  S.  Wilson 
to  make  a  distinction  between  the  quality  of 
the  interests  gtrea  to  her  dangbtera  In  the 
dwelling  honse  and  the  estate  devised  to  her 
husband  in  the  same  premises,  and  also  be- 
tween the  estate  given  to  her  husband  In  the 
homestead  and  that  given  to  him  in  the  lower 
half  of  the  store.  She  gives  and  devises  to 
her  "beloved  husband"  "the  bouse  lot  and 
buildings  thereon"  now  occupied  by  them  In 
Gherryfleld;  also,  "the  use  and  occupancy  of 
the  lower  half  of  the  store  as  now  occupied  by 
htm."  She  gives  to  her  daughter  Flora  "the 
chamber  now  occupied  by  her,"  and  to  Flora 
and  Hattie  the  use  and  occupancy  of  such 
other  portions  of  the  dwelling  bouse  "as  they 
may  require  during  thefa-  pleasure." 

It  Is  a  familiar  and  well-settled  rule  of  law 
that  a  gift  of  the  income  of  r^l  estate  is  a 
gift  of  the  real  estate  Itself.  A  gift  of  the 
income  for  life  Is  the  gift  of  a  life  estate, 
while  a  gift  of  the  [Mrpetual  Income  Is  a  gift 
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of  the  fee.  Sampson  t.  Randall,  72  Me,  109; 
FuUer  r.  Fuller,  84  Me.  475,  21  AtL  946. 

The  atwolate  devise  of  tbe  homestead  to 
her  husband  was  manlfestlj  designed  by  the 
testatrix,  and  effectually  operates  as  a  gift  of 
the  fee,  while  the  employment  of  the  terms 
"use  aiul  occupancy,"  In  the  devise  of  the  low- 
er half  of  the  store,  as  clearly  Indicates  a 
purpose  to  give  him  a  different  estate  in  those 
premises.  But  a  comparison  of  the  terms  of 
this  devise  with  the  language  of  the  devise  to 
the  daughters  above  mentioned  further  dis- 
closes an  intention  on  the  part  of  the  testa- 
trix to  give  her  husband  the  right  to  enjoy 
the  Income  of  the  lower  half  of  the  store  dur- 
ing his  lifetime,  and  not  to  restrict  his  enjoy- 
ment of  the  nse  (tf  it  to  the  period  of  his  per- 
sonal occupancy.  "A  devise  of  the  use  and  oc- 
cupancy ot  land  passes  an  estate  in  the  land, 
and  consequently  a  right  to  let  or  assign  It, 
and  is  not  confined  to  the  personal  use  or  oc- 
cupation of  the  property,  unless  the  context 
clearly  calls  for  the  more  limited  construc- 
tion." Jarm.  Wills  (Cth  Am.  Bd.)  759;  Whit- 
tome  T.  lAmb,  12  Mees.  &  W.  813;  Babbeth 
V.  Squire.  19  Beav.  70;  Mannox  v.  Greener, 
L.  B.  14  Eq.  460;  Schonler,  Wills,  |  603. 

It  has  been  seen  that,  upon  a  comparison  of 
the  different  parts  of  the  will  In  question, 
there  is  nothing  in  the  context  which  calls 
for  the  more  Umited  constmction;  but,  on  the 
contrary,  a  careful  examhuitlon  of  the  several 
Items  and  clauses  shows  a  plain  Intention  to 
give  a  life  estate,  and  only  a  life  estate,  in 
the  demanded  pranlaei.  The  mtry  mrut 
therefiwe  be: 

Plaintiffs  nonaniit 


(90  Hei  46t) 

BHOADES  V.  COTTON. 

■  <8t9Kme  Judidal  Court  of  M^e.   June  18, 

1897.) 

SaLSS— DSUT  TO  DBIJVBIt^A0T10:(~N'BW  Tbiai- 

1.  When  it  appears  in  a  case  submitted  to  the 
law  court  upon  a  motion  for  a  new  trial  and  ex- 
ceptions to  the  rulings  of  the  presiding  justice 
that  on  the  undisputed  facts  the  actloD  cannot 
t>e  maintained,  hdd,  that  it  is  unnecessary  to  con- 
«idw  farther  either  the  motion  or  the  exceptions. 

2.  The  delbndant  gave  a  written  order,  April 
28.  1897,  at  Watervllle,  to  the  plaintifPs  travel- 
in?  axent  for  certain  mercfaandiae,  to  be  shipped 
immeoiat^.  The  i^intiff  received  the  order  at 
Syracuse,  N.  Y.,  on  May  Ijst.  The  defendant 
stated  to  the  salesman,  at  the  time  he  gave  the 
order,  that  he  must  have  certain  flaga  named  in 
the  order  in  season  for  Memorial  Day.  The  oth- 
er goods  were  adapted  to  campaign  purposes  and 
for  the  Fourth  of  July.  The  plaintifF  delivered, 
im  May  18th.  the  goods  deacribed  in  the  order  to 
the  railroad  at  Syiacuse,  properly  boxed,  and  di- 
rected to  the  defendant  at  Waterville.  where 
they  arrived  Iqr  freight  on  June  1st  or  2d.  On 
May  28th,  and  as  soon  as  the  goods  arrived,  the 
defendant  countermanded  the  order,  refused  to 
T^K^eive  the  goods,  and  they  were  tiien  shipped 
back.  The  plaintiff  declined  to  take  back  the 
goods,  and  hrouriit  an  action.  Hdd,  that  the  de- 
lay In  not  shippiiig  the  goods  untit  May  18th,  un- 
der the  circumstances,  was  unreasouabls,  and 
that  the  action  cannot  be  maintained. 

(OlBciaU 


Exceptions  from  supreme  Judldol  court, 
Somerset  county. 
Action  by  Daniel  P.  BlioadeB  a^lnst  Frank 

M.  Cotton. 

This  was  an  action  ot  asstunpslt;  writ  dat- 
ed August  6,  1896.  The  writ  contains  two 
counts;  one  to^  goods  sold  and  delivered,  and 
one  for  not  accepting  the  goods  sold.  And 
also  tor  goods  bargained  and  sold. 

The  plea  was  the  general  issue,  and  brief 
statement,  as  follows:  "And  for  a  brief  state- 
ment of  special  matttf  of  defense  to  be  used 
under  the  general  Issue  pleaded,  the  said  de- 
fendant further  says  that  the  alleged  causes 
of  action  set  forth  In  plaintiff's  writ  arose  out 
of  an  express  written  oontRUt,  the  terms  ot 
which  bare  not  been  comsXleA  with  plain- 
tiff so  as  to  entitle  him  to  recorw  bt  thia  ac- 
tion." 

The  verdict  was  tor  the  defendant. 

The  plaintiff  tiKk  ezcqfttona  to  the  dia^ 
of  the  presiding  Jnstlae  at  foUows: 

"(1)  In  this  case,  there  Is  a  ooatmtkai  be- 
tween the  parties  as  to  whether  this  common 
carrier,  which  is  the  nUioadl,  ma  tiie  agent 
of  Rhoadea,  In  Syiaeose,  or  the  ageoA  at  this 
defendant  It  the  defeiUbut,  by  bla  contract 
and  order  with  Rhoades,  tmOerstood  that  they 
were  to  be  deUvered  to  a  oranmon  carris, 
and  if  Bhoades  understood  that  they  were  to- 
be  delivered  t^^  him,'  and  that  It  was  hte  Oatj 
only  to  deliver  them  to  the  common  carrier, 
then  I  Instruct  yoo  that  when  tiiey  were  so 
delivered  to  the  common  carrier  the  title  pajw- 
ed.  and  vested  In  this  defendant 

"(2)  Now  I  Instruct  yon  Iftat  the  man  tact 
that  a  seller  delivers  goods  which  are  adored 
to  a  common  carrier,  when  then  ia  no  ooi^ 
tract  other  than  to  aend  the  goods,  la  not  a 
delivery  such  as  to  vest  the  ttOe  In  the  pur- 
chaser. I  make  a  iqiuue  mUoff  on  that,  and. 
If  I  am  wtonft  tibe  lartf  aggrieved  win  have 
his  righta." 

The  bill  of  exceptions  is  reported  with  a 
full  copy  of-  the  charge  of  the  presiding  jus- 
tice, but  the  motion  for  a  new  trial  was  not 
accompanied  with  a  full  report  of  aU  the  tes- 
timony.  Motion  and  exceptions  overruled. 

Edmond  F.  &  Appleton  Webb,  tor  plahitlfl. 
Harvey  D.  Baton,  tor  defendant 

SAVAGE,  J.  On  April  28,  1897,  the  de- 
fendant gave  a  written  order  to  the  traveling 
salesman  of  the  plaintiff,  at  Waterville,  for 
certain  merchandise.  The  order  contained  the 
direction  to  ship  "Immediately."  The  plain- 
tiff received  the  order  at  Syracuse,  N.  T., 
where  his  place  ot  business  was,  about  May 
1st  On  May  18th  the  plaintiff  delivered  the 
goods  described  in  the  order  to  a  railroad  com- 
pany at  said  Syracuse,  properly  boxed,  and 
directed  to  the  defendant  at  Waterville.  The 
goods  reached  Waterville,  by  freight,  on  June 
1st  or  2d.  Wben  the  d^endant  gave  the  or- 
der he  told  the  salesman  he  must  have  cer- 
tain flags  referred  to  in  the  order  in  season  for 
Memorial  Day.  Tlie  remainder  of  the  goods 
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"were  adapted  to  campaign  pnrposes  and  for 
the  Fomrth  of  July."  On  May  28th  the  de- 
fendant wrote  to  the  plaintiff,  eonntermand- 
Ing  the  order,  and  on  June  Ist  or  2d,  as  soon 
as  the  goods  reached  Waterville,  the  defend- 
ant refused  to  receive  the  goods,  and  ordered 
them  returned  to  the  plaintiff,  and  they  were 
shipped  back.  Plaintiff  declined  to  receive 
the  goods  back,  and  insists  on  holding  the 
defendant  to  his  contract  under  the  order. 

Plaintiff's  declaration  Is  in  assumpsit  for 
"goods  sold  and  delivered,"  for  "goods  bar- 
gained and  sold,"  and  for  "not  accepting  the 
goods  sold."  The  verdict  was  for  the  de- 
fendant 

The  case  comes  up  on  motion  tax  a  new 
trial,  under  which  the  plaintiff  relies  upon 
the  ground  that  the  verdict  was  "against  law 
and  the  charge  of  the  justice,"  and  upon  cer- 
tain rulings  of  the  [Hreslding  Justice  In  his 
charge  as  to  the  effect  of  the  delivery  of  the 
goods  by  the  plaintiff  to  the  railroad  company 
at  Syracuse. 

If  upon  the  foregoing  undisputed  facta  this 
action  cannot  be  maintained,  it  becomes  un- 
necessary to  consider  further  either  the  mo- 
tion m  the  exceptkxis.  Rockland  t.  Morrill, 
71  Me.  466;  Mathews  t.  Fisk,  64  Me.  101. 

The  defendant  contends  that  the  shipment 
was  not  seasonable,  and  we  think  his  conten- 
tion must  be  sustained.  The  goods  were  to  be 
shipped  "Immediately."  The  word  "Imme- 
diately" undoubtedly  has  a  relative  meaning, 
and  must  be  read  In  the  Ught  of  surrounding 
clrctmistances.  It  was  understood  that  the 
defendant  ordered  a  portion  of  the  goods  for 
use  on  Memorial  Day.  They  were  not  ship- 
ped untU  May  18th,— 18  days  after  the  receipt 
of  the  order,— and  did  not  reach  Waterville 
until  after  Memorial  Day.  It  is  the  opinion 
of  the  court  that  the  delay  was  unreasonable, 
and-  that  the  action  cannot  be  maintained. 
Fisher  v.  Boyoton,  87  Me.  395,  32  AtL  985. 

MotioQ  and  exceptions  oTermled. 

(90  H«.  MS) 

STATE  V.  GUTHRIE. 

SAME  v.  FORD. 

(Sapreme  Judicial  Court  of  Maine.    June  16, 
1897.) 

BUROU  WiBlllNTS— ISTOXIOATISO  LiQUORS— DSO- 
LAR&TIOX  or  RlOHTS— CONBTITOTIONAL  LAW. 

1.  It  is  an  integral  prtndple  In  onr  system  of 
law  and  government  that  ministerial  officers  as- 
sumiug  to  execute  a  statute  or  process  upon  the 
proper^  or  person  of  a  citizen  shall  execute  it 
promptly,  fully,  and  predsely.  The  time  of  ex- 
ecution IS  as  essential  as  any  other  element 

2.  A  warrant  to  search  for  intoxicntiug  liquors 
remains  in  force  for  a  reasonable  time  only. 

3.  What  is  a  reasonable  time  within  which 
such  a  warrant  may  be  lawfully  executed  is  a 
question  of  law  for  the  court  to  determine  in 
each  cose  according  to  its  circumstances. 

4.  An  unexplaiued,  and  hence  apparently  need- 
less, delay  for  three  days  in  the  execution  of  bu4^ 
a  warrant  is  lukzeaaonable,  and  hence  unlawful 

(Official.) 

Report  from  siq^raue  Jndtdal  court,  Han- 
cock conntT* 


Process  for  search  and  selinire  against  John 
W.  GutbrliB  and  Patrick  W.  Ford.  The  cases 
were  appealed  from  the  trial  Justice,  and  re> 
moved  to  the  lower  court  on  an  agreed  state- 
ment. The  lower  court  was  to  determine  what 
effect.  If  any,  the  fact  that  a  warrant  issued 
July  20,  1895,  was  served  July  23.  1895,  would 
have  on  the  complaint  and  warrant  Re- 
spondents discharged. 

E.  S.  Clark,  Co.  Atty.,  for  the  State.  L. 
B.  Deasy,  for  defendant  tiutbrle.  H.  E.  Ham- 
lin. A.  W.  King,  and  J.  B.  Bunker,  Jr.,  for 
other  defendants. 

EMEBT,  J.  A  warrant  to  search  for  Intox- 
icating llqutws  In  a  building  occupied  by  the  t%- 
^ndent  was  Issued  July  2Uth,  the  day  of  the 
making  of  the  complaint  It  is  not  stated  on 
what  day  the  warrant  came  Into  the  hands  of 
the  officer  who  undertook  to  execute  it  but 
presumably  it  was  dellvei>ed  to  him  at  once. 
He  held  the  warrant  for  three  days,  apparent- 
ly needlessly,  and  then  assumed  to  execute  It 
July  23d,  when  he  found  and  seized  8<Hne  In- 
toxicating liquors,  and  arrested  the  respond- 
ent Upon  this  warrant  the  respondent  is  now 
before  the  court,  and  contends  in  limine  that. 
In  the  absoice  of  reasons  for  the  delay,  the. 
officer's  authority  to  search  and  arrest  on  this 
warrant  did  not  continue  for  three  days,  and 
had  expired  at  the  time  of  this  arrest 

The  question  presented  Is  of  fundamental  Im- 
portance, and  yet,  so  far  as  our  research  or 
that  of  couDs^  has  extended,  It  has  not  before 
repeived  adjudication.  Either  officers  have 
hitherto  served  search  warrants  promptly,  or 
respondents  have  not  cared  to  raise  the  ques- 
tion of  their  duty  to  do  so.  The  result  to  that 
we  must  base  our  Judgment  on  reasoning  from 
accepted  principles,  rather  than  cm  authority. 

There  are  some  fondamental  and  almost  self- 
evident  propositions  to  be  stated  at  the  outset 

When  there  to  named  In  any  process,  or  In 
the  law  authorizing  it  a  time  within  which  It 
is  to  be  executed  and  returned,  the  process 
cannot  be  executed  after  that  time,  but  be- 
comes functus  <^cto,  except  perhaps  for  re- 
turn. 

When  no  time  Is  thus  named,  the  procesa 
must  be  executed  within  a  reasonable  time 
from  Its  issuance,  and  becomes  functus  cfficio 
thereafter,  oc  the  time  within  which  It  may 
be  executed  to  unlimited,  and  It  never  becomes 
functus  officio,  however  long  held  back  by  the 
officer.  We  are  not  able  to  see  any  middle 
ground  between  these  alternative  pn^NwltlonB. 

The  result  of  a  search  nndee  a  search  war- 
rant, in  liquor  cases,  at  least  to  not  the  test  of 
the  authority  to  make  the  search  under  the 
warrant  The  validity  ot  the  warrant  the 
authority  of  the  officer  under  It  to  enter  upon 
the  prescribed  premises,  does  not  depend  upon 
what  be  finds  after  entry.  The  prior  author- 
ity, or  want  of  authority.  In  an  officer  to  begin 
the  execution  ot  a  search  warrant  to  fixed 
when  be  begins.  A  corollary  of  thto  i^oposl- 
tlon  is  that  the  life  of  s  search  warrant  does 
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not  depend  upon  the  existence  or  continued 
sxlstmce  of  tbe  Ibpnor  described  In  the  com- 
^aint  As  tbe  warrant  may  outlive  those 
Uqnon,  ao  It  may  eqrire  before  they  dlsaih 
pear.  It  la  an  integral  iwlnclple  In  our  sys- 
ttm  of  law  and  gorenuneut  that  ministerial 
oBiam  asBumlDC  to  execute  a  statute  or  pro- 
cess upon  the  property  or  person  of  a  cltlnen 
shall  execute  it  promptly,  fully,  and  precisely. 
The  time  of  execution  Is  as  eesentlal  as  any 
other  element  This  principle  has  been  suffi- 
ciently stated  and  explained  in  former  opinions 
of  this  court  Carter  t.  ABen,  59  Me.  296; 
Railroad  Ga  t.  SmaU.  85  Me.  462,  27  Atl.  849. 

We  think  the  foregoing  propositions  are  ap- 
plicable with  especial  directness  and  force  to 
the  nature  and  purpose  of  a  seardi  warrant 
It  la  a  sharp  and  heavy  police  weapon,  to  be 
used  moat  carefully,  lest  It  wound  the  ae- 
cnrlty  or  liberty  of  the  citizen.  It  was  un- 
known to  the  early  common  law,  and  came  in- 
to use  almost  nnnotlced  in  the  troublous  times 
of  Kiigllsh  history.  I^ord  Ooke  denied  its  le- 
^llty.  but  finally  tbe  courts  and  parliament, 
tecognlalng  Its  great  efficiency,  contented 
themselves  with  carefnlly  restricting  and  con- 
trolling Its  uaa  Entlck  v.  Oarrlngton,  19  How. 
St  Tr.  lOSa  The  danger  of  Its  abuse  has 
been  so  clearly  apprehended  in  this  country 
that  constitutional  barriers  have  bera  erected 
against  It  In  the  declaration  of  rights  In  the 
constitution  of  this  state  (artl^  6)  it  is  provid- 
ed that  the  people  sbaD  be  secure  In  their  per- 
sons, houses,  papers,  and  possessions  from  all 
unreesonaMe  searches  and  seizures. 

Nothing  In  the  complaint  or  warrant,  or  In 
the  law  concerning  them,  indicates  that  after 
complaint  Is  made,  the  warrant  is  to  be  held 
by  the  magistrate  or  officer  as  a  weapon  to  be 
used  at  bis  discretion.  The  very  nature  of  the 
search  warrant  indicates  that  when  complaint 
is  made  the  warrant  (If  issued  at  all)  should  be 
promptly  Issued  and  executed.  The  purpose  is 
to  stize  the  thing  allied  to  be  at  that  time  In 
the  place  to  be  searched,  to  prevent  its  remov- 
al    further  concealment 

Especially  is  this  so  when  complaint  is  made 
for  a  warrant  to  Issue  to  search  for  Intoxicat- 
ing liquors.  The  compl^nt  is  against  tbe  par- 
ticular liquors  on  deposit  at  the  date  of  tbe 
complaint,  and  the  warrant,  under  the  decla- 
ration of  rights  (article  6).  can  be  issued 
against  those  liquors  only;  but  such  liquors  are 
usually  being  continually  disposed  of  and  re- 
placed, tf  at  all,  by  other,  and  pertiaps  differ- 
ent, liquors.  tTnleSB  the  warrant  is  Issued 
and  served  at  once,  the  officer  is  llk^  to  find 
only  llquOTS  which  woe  Spirited  after  the 
complaint  was  made.  In  any  case  of  delay  It 
would  be  difllenlt,  If  not  Impossible,  to  ihcoto 
the  Idoitlty  at  the  liquors  found  with  fibose 
cmnplaUied  against.  The  prosecution  would 
fau,  resulting  only  In  expense  to  tbe  state,  and 
expense  and  annoyance  to  the  dtiaen. 

Tbe  legislature  has  recognised  this  necessi^ 
of  immediate  executi<m  of  tbe  warrant  in  llq- 
nor  prosecutions,  and  has  comma  nded  It  The 
officer  is  expressly  directed  by  the  warrant  and 
S8A.-M 


the  statute  to  "make  immediate  return  of 
said  warrant,"  and  to  have  the  respondent 
"forthwith"  before  the  magistrate  for  trial. 
Rev.  St  c.  27,  {40.  In  view  of  the  nature  and 
history  of  this  peculiar  process,  this  language 
of  the  legislature  fairly  indicates  the  Intention 
that  the  warrant  should  be  executed  "Imme- 
diately" and  "forthwith,"  and  not  In  the  un- 
limited discretion  at  the  ofl&cer.  State  v. 
Leach,  38  Me.  432. 

Guided  by  the  principles  and  reasoning 
above  stated,  we  are  led  to  the  ccmcluslon  that 
a  seardi  warrant  for  Intoxicating  liquors  must 
be  served  within  a  reasonable  time  after  la> 
suance,  or  be  abandtmed. 

What  Is  a  reasonable  time  within  which  tbe 
service  ot  sucli  a  warrant  can  lawfully  be 
made  is  also  a  question  of  law  for  the  court. 

The  officer  Is  not  hdd  to  more  than  reason- 
able prompbiess..  The  time  be  may  take— the 
reasonable  time— necessarily  varies  with  the 
drcumstanoes.  The  hour  in  the  d^  of  mak- 
ing tbe  ctHnplaInt,  the  distance  of  the  place  to 
be  searched,  the  state  of  the  weather,  the  con- 
dition of  the  roads,  the  lack  of  facilities  for 
travejL  tbe  obstructions  met,  and  other  drcum- 
slances  may  make  a  long-delayed  service  prac- 
tically Immediate  and  f(Mthwltb,  and  hea» 
wHhlu  a  reasonable  tim& 

In  this  case  ndne  of  these,  nor  any,  circum- 
stances are  shown.  The  c^cer  lived  In  the 
immediate  nelghlxvhood  of  the  place  to  be 
searched.  Nothing  aK>ear8  indicating  that 
the  warrant  could  not  have  been  easily  ece- 
cuted  on  the  day  the  complaint  was  made.  No 
reason  whatever  is  shown  for  the  delay  of 
three  d^.  Sudb  a  d^ay  was  needless.  In 
cases  of  seizures  without  warrant  It  has  beea 
held  unreasonable,  and  hence  unlawful,  to  de< 
lay  tiie  warrant  more  than  24  hours.  Weston 
Y.  Oarr,  71  Me.  856;  State  v.  Dunphy,  79  Me. 
104,  8  Aa  844;  State  v.  RU^,  86  Me.  144,  2» 
AtL  920.  An  unexplained  dday  of  three 
days  in  serving  such  a  warrant  seems  clearly 
needless,  unreasonable,  and  hence  unlawful, 
and  destructive  (tf  the  power  of  the  warrant 
It  Is  raged  that  tbe  condusloa  rea<^ed  In 
this  case  wUl  materially  Impair  tiie  efficiency 
of  one  of  the  most  useful  Instrumentalities  for 
the  eufOTcement  of  the  liquw  statutes.  Even 
if  such  were  the  effect,  we  could  not  shrink 
from  declaring  tbe  law  as  we  believe  It  to  be. 
But  no  such  effect  need  be  api»%hraded.  No 
case  can  be  stated  In  which  a  needless  dday 
of  service  will  aid  the  prosecution.  Any  such 
case,  wboi  stated,  will  iiieo  facto  show  the 
delay  to  have  been  needful,  and  hence  reason* 
able,  and  heoice  remove  the  case  from  the  pur- 
view of  this  opinion.  On  the  other  hand,  the 
more  imnnptly  the  warrant  is  served,  the  more 
likely  the  officer  hi  to  find  the  Uqnors  cwnplain- 
ed  of,  and  the  more  easy  to  prove  tike  Idmtity. 
Bvoy  hoar's  delay,  whether  frcan  1^  offlcer** 
ineffldeocy  or  from  his  collusion  with  re- 
spondents, endangers  the  success  of  the  prose- 
cution. 

It  b  suggested  that  the  prosecution  aitan 
needs  to  obtain  search  warrants  in  advance.  In 
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order  to  hare  Oiem  In  readiness  to  sdze  the 
Ilqaors  at  the  moment  of  deposit  before  tliey 
can  be  C(»icealed;  that  such  a  procedore  la 
ver7  efficadons,  and  even  essential,  to  drcmn- 
vent  the  cunning  of  llquw  sellers;  and  that  the 
rule  here  evolved  wUl  nidll^  It.  If  such  a 
practice  obtains.  It  should  be  nnlMed. 

No  proeecutkm  can  be  lawfully  be^n,  no 
crlmfaial  process  lawfully  Issned.  before  the  of- 
fense Is  committed.  The  practice  suggested. 
If  it  obtains,  is  a  scandalous  abuse  of  legal  pro- 
cess, based  upon  the  perjury  of  the  complain- 
ant, and  snbjectliK  all  cmcerned  In  It  to  pen- 
alties and  damages. 

Bespondmts  dlBcharged. 


(S)  R.  L  2S8) 

FBAWLBT  T.  SHELDON. 
(Supreme  Court  of  Rhode  Islaad.    Oct  9, 1897.) 
Nbolioencb  of  Foreman— Liability  of  Mastes. 

The  negligeot  act  of  a  foranan,  not  a  part 
of  his  doty  as  represeatatlTe  at  the  ^ployer,  will 
□ot  render  the  employo'  liable  to  a  servaat  there- 
by injured- 
Action  by  Jeremiah  J.  Frawley  against 
Frank  L.  Sheldon.  Demurrer  to  declaration 
sustained. 

George  N.  Llttlefield,  for  plaintiff.  George 
T.  Brown,  for  defendant 

FBR  CURIAM.  The  declaration  states  a 
case  merely  of  negligence  of  a  fellow  serv- 
ant The  fact  that  the  foreman  who  caused 
the  accident  was  superior  In  rank  to  the 
plaintiff  does  not  entitle  him  to  sue  the  mas- 
ter, since  the  negligence  alleged  was  the  care* 
less  dropping  of  a  hook  by  the  foreman,— an 
act  into  which  the  element  of  his  superiority 
as  a  servant  did  not  enter.  Mann  v.  Print 
Works,  11  R.  L  162.  Demurrer  sustained, 
and  case  ronitted  to  the  common  pleas  divl- 
sion. 


(io  R.  I.  w) 

O'CONNOR  V.  O'CONNOR. 
(Supreme  Court  of  Rhode  Island.    Oct.  8,  1897.) 

EqClTT— PUAVIKO  JLKD  PRAOTIOB— AH8lrDM■KT— 
FRADI>— COSTS. 

Where  a  bill  diarging  actnal  fraud,  which 
is  not  eatabliahed  by  the  proof,  contains  other  al- 
legations on  wliich  relief  may  be  granted,  the 
court  may  pmnit  it  to  be  amended  striking 
ont  the  diBi^  of  fraud,  on  payment  by  complain- 
ant of  respondent's  costs  to  the  time  of  liearing, 
though,  uiuler  the  strict  rule  of  CQoity  ^eadin^lt 
would  have  to  be  dismissed. 

RIU  by  Michael  F.  O'Connor  against  Brid- 
get O'Connor  for  relief  on  the  ground  of 
fraud.  An  amendment  permitted  on  payment 
of  respondent's  costs  to  the  time  of  hearing. 

Patrick  H.  Mnlholland  and  James  A.  Wil- 
liams, for  complainant  Patrick  J,  Mc- 
Carthy, for  respondent 

PSR  CURIAM.  The  court  is  of  the  opin- 
ion, on  the  testimony,  that  the  release  was 
executed  under  a  mutual  mistake  as  to  its 


le^  effect,  and  that  It  was  not  intended  as 
an  absolute  release  as  between  the  complain- 
ant and  respondent  The  court  does  not 
think  that  any  fraud  was  Intended  cn-  proved. 
As  the  bill  charges  actual  fraud,  under  the 
strict  rule  of  equity  pleading  it  would  have 
to  be  dismissed,  though  It  contains  other  al- 
legations upon  which  relief  may  be  granted. 
Bank  T.  Stone,  2  R.  I.  128;  TllUnghast  v. 
Champiln,  4  R.  I.  17&  Masterson  T.  Fln- 
nlgan,  2  R.  I.  316,  was  a  suit  to  set  aside  a 
deed  of  partition  on  the  ground  that  It  was 
procured  by  the  fraud  of  the  respondent,  and 
to  have  a  new  partition  made,  not  only  of  the 
land  embraced  in  the  deed,  but  also  of  other 
land  owned  in  common  by  the  complainant 
and  respondent,  and  the  complainant  ^ed 
to  establish  the  charge  of  fraud,  ^e  court, 
nevertheless,  so  far  relaxed  the  rul0  aa  to  re- 
tain the  Un  to  make  partition  of  the  land  not 
embraced  In  tiie  deed,  and  charged  the  cam- 
plainant  wltii  the  respondent's  costs  to  the 
rendering  of  the  decree  sending  the  cause  to 
the  master.  In  the  clrcnmstancea  of  the  pres- 
ent snl^  we  have  concluded  to  permit  the  bill 
to  be  amended  striking  ont  the  charge  of 
fraud,  on  payment  the  complainant  of  the 
respondent's  costs  to  the  time  of  the  hear- 
ing. The  practical  effect  of  this  course  is  to 
put  the  parties  In  the  same  position  as  though 
the  bill  had  been  dismissed  and  a  new  bill 
filed,  and  the  reason  of  the  rule  requiring  a 
dismissal  of  the  bUI  wlU  have  been  attained. 
When  the  respondent's  costs  have  been  paid, 
and  the  bill  amended  as  above  directed,  a  de- 
cree for  an  account  may  be  entered. 


do  B.  I.  VT> 


TlMOtNY  V.  CA8BT. 


(Supreme  (Tonrt  of  Rhode  Island.    Oct  8, 1897.) 

New  Tbial  —  Rbahguhent  —  Nswlt-Discovbrbd 

Evidence. 

Leave  to  reargue  a  petition  for  a  new  trial 
on  the  ground  tiiat  the  verdict  was  against  the 
evidence,  where  such  evidence,  though  conflicting, 
was  sufficient  to  sustain  the  verdict,  will  be  de- 
nied where  such  leave  is  aslced  on  the  ground  of 
newly-discovered  evidence,  and  no  sufficient  rea- 
son is  shown  for  the  failure  to  produce  each  evi- 
dence on  the  bearing  of  the  former  petition,  and 
where  such  evidence  is  merely  isapeadbiug  m  its 
charactCT, 

Action  1^  Patrick  F.  Tlmony,  Jr..  against 
James  Casey.  There  was  a  verdict  for  plain- 
tiff, and  defendant,  having  petitioned  t<a  a 
new  trial,  which  was  denied,  taSu  tos  leave 
to  reargue  his  petition.  Dolled,  and  dis- 
missed. 

Claude  J.  Fams worth  and  Thomas  F. 
Tance,  for  i^intlff.  Hugh  J.  Carroll,  tor  de- 
fendant 

PER  CURIAM.  The  petitioner  asks  for 
leave  to  reai^ne  his  petition  for  a  new  trial. 
The  petition  which  he  wishes  to  reargue  was 
based  on  the  ground  tliat  the  v^^ct  was 
against  the  evidence.  It  did  not  raise  any 
question  of  law.   The  court  was  of  the  opiu* 


Digitized  by 


Google 


BOYCE  T.  OAKES. 


871 


foD  that  the  evidence,  though  conflicting,  was 
sufficient  to  sustain  the  verdict,  and  there- 
fore denied  the  petition.  To  grant  a  reai^- 
ment  of  a  petition  for  a  new  trial  which  In- 
volved merely  a  question  of  evidence  would 
be  anomalous.  The  present  petition,  In  so 
far  as  it  Is  a  petition  for  a  new  trial,  rests 
oD  the  ground  of  newly-discovered  evidence. 
The  plaintiff  testified  at  the  trial  that  he  was 
liired  by  a  Connecticut  farmer  to  work  for 
him  for  $14  a  month.  If  the  defendant  was 
surprised  at  this  testimony,  or  had  deemed 
It  of  sutflclent  importance  to  be  rebutted,  he 
should  have  aslced  for  a  continuance  to  en- 
able liim  to  procure  the  evidence  which  he 
now  seeks  to  make  the  basis  of  a  second  pe- 
tition for  a  new  trial  as  newly-discovered  evi- 
dence. This  he  not  only  did  not  do,  but  he 
did  not  even  make  It  a  gro\md  of  his  former 
petition  for  a  new  trial;  and  no  sufficient 
reason  Is  shown  why,  tn  the  exercise  of  rea- 
sonable diligence,  he  might  not  have  pro- 
duced the  newly-dUcovered  evidence  bn  the 
hearing  of  the  former  petition.  Davidson  v. 
Wheeler,  17  K.  I.  433,  22  Atl.  1022;  Riley  v. 
Shannon,  Index  SS,  9i,  34  Atl.  9S9.  More- 
over, the  purpose  of  the  newly-discovered 
evidence  la  merely  to  impeach  or  discredit  the 
testimony  of  the  plaintiff,  and  a  new  trial  Is 
seldom  granted  for  newly-dlecovered  evidence 
of  that  character.  Dexter  v.  Handy,  13  R.  I. 
474;  Roberts  v.  Roberts,  Index  RR,  169,  33 
Atl.  872;  Jones  v.  Railroad  Co.,  20  R.  I.  pt  1, 
p.  212,  37  Aa  1083.  FeUtlon  denied,  and  dis- 
missed. 

(20  R.  I.  OS) 

ROYOE  et  al.  v.  OAKES. 
(Sopreme  Court  of  Rhode  Island.  Oct  1, 1807.) 

PLEAIli:fe— GoNVBBBIOX-^EOiriO  IfOXBT— DaM- 

AOBS  TOR  LakCBMT. 

1.  A  coant,  in  trespass  on  the  case,  setting  oat 
property  in  plaintiffs  in  the  goods  described,  which 
came  to  defendant's  hands,  and  alleging  a  value 
thereof,  together  with  the  conversion  thereof  by 
defendant,  at  a  certain  time  and  place,  is  suM- 
cient  on  demurrer,  though  the  legal  fiction  that 
plaintiffs  casually  lost  such  goods,  and  that  they 
thereaftmirards  came  to  defendant's  hands  Uy 
finding,  is  not  Incorporated  therein,  as  the  alleged 
conversion  is  the  gist  of  the  action. 

2.  Trover  lies  for  the  failure  to  deliv«  to  plain- 
tiffs money,  as  such,  where  the  declaration  shows 
ttutt  defendant  received  the  money  In  question 
mmply  for  safe-ke^nCi  the  same  to  be  delivered 
to  plaintiffs  on  demand,  and  ttiat,  instead  of  dis- 
charging the  duty  thus  devolved  on  him,  he 
wrongfully  converted  the  money  to  his  own  use. 

3.  A  cause  of  action  ex  contractu  was  not  join- 
ed with  a  cause  of  action  ex  delicto  in  a  count, 
In  trespass  on  the  case,  simply  setting  oUt  the 
manner  in  which  defendant  became  posseflsed  of 
the  property  in  question,  his  duty  regarding  it, 
and  nis  wrongful  conversion  thereof  to  his  own 
use. 

4.  A  count  alleging  the  receipt  of  certain  moneys 
and  chattels  by  defendant,  by  authority  of  plain- 
tiffs, to  be  delivered  to  plaintiffs,  but  whidi  de- 
fendant fraudulently  converted  to  his  own  use, 
is  demurrable,  in  that  it  sets  out  facts  which,  if 
proved,  render  defendant  guilty  of  larceny,  under 
Gen.  Laws,  c.  279,  |  16;  and  th^efore,  under 
Gen.  Laws,  c.  233,  S  16(  an  action  for  damages 
wUi  not  lie  until  after  complaint  has  been  made 
to  some  pn^er  magistrate  for  such  crime. 


Trespass  on  the  case  by  Royce,  Allen  &  Co. 
against  Charles  H.  Oakes.  On  defendant's 
demurrer  to  declaration.  Overruled  as  to 
first  cotmt,  and  sustained  as  to  second  count 

Irving  Champlin,  for  plalntlfES.  Van  Slyck 
&  Mwnford.  for  defendant 

TILLINGHAST,  J.  This  is  an  action  of 
trespass  on  the  case,  in  which  the  plaintiffs 
set  out  in  the  first  count  of  their  declaration 
that  on  the  15th  day  of  January,  1894,  they 
delivered  to  the  defendant  the  sum  of  $1,714.- 
60  in  money,  together  with  three  gross  of 
napkin  rings,  of  the  value  of  $49.26  (said  mon- 
ey and  goods  being  the  property  of  the  plaln- 
tlfts),  for  safe-keeping,  and  to  be  redelivered 
by  the  defendant  to  the  plalntitfs  thereafter- 
wards  on  the  same  day;  that  the  defendant 
received  said  money  and  merchandise  for  the 
purpose  aforesaid,  yet  not  regarding  his  du- 
ty In  that  behalf,  afterwards,  on  the  same 
day,  intending  and  contriving  to  injure  the 
plaintiffs,  fraudulently  and  unlawfully  con- 
verted said  money  and  goods  to  his  own  nee, 
and,  although  thereafterwards  duly  request- 
ed, be  neglected  and  refused  to  deliver  said 
money  and  goods,  or  any  part  thereof,  to  the 
plaintiffs.  The  second  count  of  the  declara- 
tion sets  out  that  on  the  15th  day  of  January, 
1894,  the  plaintiffs  autuorlzed  the  defendant 
to  collect  and  receive  for  them  the  sum  of 
$1,714.60  In  money,  and  also  certain  goo^ 
and  chattels,  to  wit  three  gross  of  napkin 
rings,  from  divers  persons,  and  thereupon  to 
render  and  deliver  the  same  to  the  plaintiffs; 
said  goods,  chattels,  and  money  then  and 
there  of  right  appertaining  to  the  plaintiffs. 
And  the  plaintiffs  aver  that  the  defendant 
pursuant  to  said  authority,  thereafterwards. 
on  the  same  day,  collected  and  received  said 
money  and  said  merchandise  for  the  plain- 
tiffs, yet  that  the  said  defendant  not  regard- 
ing his  duty  in  that  behalf,  although  there- 
unto requested,  neglected  and  refused  to  ren- 
der and  deliver  to  the  plaintiffs  said  money 
and  goods,  but  then  and  there  fraudulently 
and  unlawfully  converted  the  same  to  his 
own  use,  by  expending  or  dissipating  the 
same,  or  otherwise  disposing  thereof  contrary 
to  law.  To  the  first  count  of  the  declaration 
the  defendant  demurs  on  the  grounds  (1) 
that  the  matters  therein  stated  do  not  set 
forth  a  cause  of  action  against  the  defendant; 
(2)  that  whereas  said  action  Is  tisspass  on 
the  case,  said  count  states  no  canse  of  ac- 
tion against  the  defendant  unless  the  same 
be  an  action  for  breach  of  contract;  (3)  that 
said  count  does  not  state  facts  constituting 
an  action  of  trespass  on  the  case  against  the 
defendant,  but,  if  any  cause  of  action  sound- 
ing In  tort  Is  therein  stated,  the  same  Is  an 
action  of  trover,  and  not  trespass  on  the  case; 
and  (4)  that  said  plaintiffs  join  a  cause  of  ac- 
tion for  breach  of  contract  with  a  cause  of 
action  sounding  in  tort  The  defendant  also 
demurs  to  the  second  connt  o£  the  declara- 
tion on  the  same  grounds. 
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We  think  the  demurrer  to  the  first  count 
should  be  overruled;  for,  while  It  Jb  some- 
what Inartlfldally  drawn,  yet  it  sufflclentlr 
states  a  case  In  trover,  which  Is  a  species  of 
action  on  the  case.  It  sets  out  property  In 
the  plaintiffs,  all^^ing  a  value  thereof,  to- 
gether with  the  conversion  thereof  by  the  de- 
fendant at  a  certain  time  and  place,  and  we 
think  this  Is  sufficient;  for  while  It  Is  cus- 
tomary to  Incorporate  into  the  declaration 
the  legal  fiction  that  the  plaintiff  casually 
lost  the  goods  and  chattels  described,  and 
that  the  same  thereafterwards  came  to  the 
defendant's  bands  by  finding,  yet  we  think  It 
Is  snfficlent  to  allege  that  they  came  to  bis 
hands  generally,  the  conversion  being  the 
gist  of  the  action.  See  Oliv.  Free.  (3d  Ed.) 
467;  Gen.  Laws  B.  L  c.  235,  $|  3,  4.  But  the 
defendant  contends  that  trover  lies  only  for 
the  conversion  of  personal  chattels,  and  does 
not  lie  for  the  failure  to  deliver  to  the  plain- 
tiffs money,  as  such,  and  that  the  proper  form 
of  action  as  to  that  is  assumpsit  for  money 
had  and  received.  It  Is  true  that  the  obliga- 
tion to  pay  mon^  to  another  is  primarily 
within  the  confines  of  assumpsit  or  debt,  but 
the  cause  stated  In  said  first  count  shows 
something  more  than  a  debt  It  shows  a 
trust  coupled  with  a  specific  duty,  together 
with  a  breach  of  the  trust  and  a  fraudulent 
violation  of  the  duty.  It  shows  that  the  de- 
fendant received  the  money  in  question  sim- 
ply for  safe-keeping,  the  same  to  be  delivered 
to  the  plaintiffs  on  demand,  and  that,  Instead 
of  discharging  the  duty  thus  devolved  upon 
bim,  he  wrongfully  converted  the'  money  to 
his  own  use.  Having  received  the  money  In 
specie,  simply  for  safe-keeping,  it  was  bis  du- 
ty to  deliver  the  same  specific  money  to  the 
plaintiffs  on  demand.  See  Donohue  v.  Hen- 
ry, 4  E.  D.  Smiui,  163;  Worley  v.  Moore,  97 
Ind.  15;  Bichmond  v.  Soportos  (City  Gt.  N. 
Y.)  18  N.  Y.  Supp.  433;  26  Am.  &  Eng.  Enc. 
Law,  706;  Coffin  v.  Anderson,  4  Blackf.  395; 
Oovett  T.  Badnldge,  3  East,  62-70.  As  to  the 
napkin  rings,  of  course,  no  question  is  made 
that  they  are  the  subject  of  trover  and  con- 
version. But  the  defendant  contends  that 
the  plaintiffs  have  joined  in  the  same  count  a 
cause  of  action  ei  contractu  with  a  cause  of 
action  ex  delicto,  and  hence  that  It  is  demur- 
rable. As  we  construe  the  count,  there  Is  no 
such  misjoinder.  It  simply  sets  out  the  man- 
In  which  the  defendant  became  possessed 
of  the  property  In  question,  bis  duty  regarding 
the  same,  and  bis  wrongful  conversion  there- 
of to  bis  own  use.  In  short,  It  states  a  case 
wholly  sounding  In  tort  and  not  In  assumpsit 

As  to  the  second  count  we  are  of  the  opin- 
ion that  It  is  demurrable.  In  that  It  sets  out 
facts  which,  if  proved,  render  the  defendant 
guilty  of  the  crime  of  larceny,  under  Gen. 
Laws  B.  I.  c.  279,  S  16.  And,  this  being  so. 
the  action  will  not  lie  until  after  complaint 
has  been  made  to  some  proper  magistrate  for 
said  crime.  Gen.  Laws  B.  I.  c.  233,  S  16; 
Baker  t.  Power  Co.,  14  R.  I.  531.  For  a  full 
discussion  of  the  distinction  between  actions 


of  tort  and  assumpsit,  where  money  has  been 
wrongfully  converted,  see  Or1»n  v.  Butler,  2 
Chit  343.  The  demurrer  to  the  first  count  is 
overruled,  the  demurrer  to  the  second  count 
is  sustained,  and  the  case  is  remitted  to  the 
common  pleas  division  for  further  proceed- 
ings. 


BSNNQTT  T.  DAVIS. 


(Sapreme  J'ndldal  Court  of  Mainck   June  19, 
WOT.) 

QUITOLAtH  DaiD  — COV8NA5T  — AnSB-AcQDIBBD 
TlTLB. 

Under  a  qnltclaim  deed  containing  a  cove- 
nant of  special  warranty  "against  the  lawtol 
claims  and  demandB  of  all  persons  claiming  by, 
throiu^,  OF  under"  the  grantor,  a  title  or  Inter- 
est BubBmn^tly  acquired  1^  the  grantor  does  not 
inure  to  the  grantee. 
(OffidaU 

Bepwt  from  supreme  judicial  court,  Cum- 
berland county. 
Petition  by  H.  WInfleld  Bennett  against 

Charles  O.  Davis  for  partition. 

The  petitioner  claimed  (me  tmdlvlded  sixth 
of  the  premises  described.  The  defendant  de- 
nied the  title  of  the  petitioner,  and  claimed  to 
own  the  whole  premises. 

Three  brothers, ,  Elbridge^  Henry,  and  Jo- 
seph, were  oaee  seised  ot  the  premises,  one- 
thh:d  each. 

Elbtldge  gave  a  deed  to  Henry,  whorein  he 
says:  "I  do  hereby  remise,  release,  bargain, 
sell,  and  convey,  and  forever  quitclaim  unto 
the  said  Henry,  his  heirs  and  assigns,  forever, 
a  certain  lot  of  land  with  the  bulldii^  there- 
on [describing  the  premises  of  which  partition 
is  sought— a  copy  of  the  deed  made  a  part  of 
the  case  is  glv«i  b^w],  to  have  and  to  hold," 
etc.,  and  warranting  the  premises  against  all 
claims  "by,  through,  or  under  him." 

Thereafterwards,  Joseph,  being  seised  of 
one-third,  died,  and  Elbrtdge  and  Heniy  in- 
herited one-twelfth  each,  and  purchased  all 
the  interest  of  the  other  heirs  In  Jos^h's 
lands,  giving  them  one-sixth  each  in  the  prem- 
lles  described.  This  one-sixth  Elbrldge  con- 
veyed to  the  petitioner,  and  he  now  holds  the 
same  unless  It  Inured  to  Henry,  the  grantee  of 
Elbrldge,  und»  the  deed  before  mentioned,  pur- 
porting to  convey  the  whole  land.  In  whltdi 
case  the  petitioner  had  no  title,and  the  defend- 
ant owned  the  whole;  otherwise  five-sixths. 

Upon  the  above  statement  the  case  was  re- 
ported to  the  law  eotirt  for  decision.  Judg- 
ment for  petitioner. 

Deed:  "Know  all  men  by  these  presents, 
that  I,  EltHldge  O.  Bennett  of  Deering,  In 
the  county  of  Cumberland,  and  state  of  Maine, 
in  consldontlon  of  the  sum  of  one  dollar,  paid 
by  Henry  P.  Bennett,  of  said  Deering,  the  re- 
ceipt whereof  I  do  hereby  acknowledge,  do 
hereby  remise,  release,  bargahn,  sell,  and  con- 
vey, and  forever  quitclaim  unto  the  said  Hen- 
ry P.  Bennett  his  heirs  and  assigns,  ftnever,  a 
certain  lot  of  land,  with  the  buildings  thereon, 
situated  In  said  Deering,  on  the  southwesterly 
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side  of  the  road  leading  from  Strondwater  vil- 
lage to  Portland;  being  the  same  premises 
ccmTc^ed  to  Heniy  P,  Bennett,  Joseph  J.  Ben- 
nett, and  Elb ridge  G.  Bennett,  by  Andrew 
Gray,  by  deed  dated  March  24,  1864,  recorded 
In  Cumberiand  TtegiBtrs  of  Deeds,  Book  309, 
page  534,  to  which  reference  mar  be  had  for 
a  particular  description. 

"To  have  and  to  hold  the  same,  t<^ther 
trltb  all  the  prlrllegee  and  appurtenances 
thereunto  belonging,  to  him,  the  said  Henry  P. 
Bennett,  his  heirs  and  assigns,  forever.  And 
I  do  covenant  with  the  said  grantee,  his  heirs 
and  assigns,  that  I  will  warrant  and  forever 
defend  the  premises  to  him,  the  said  grantee, 
his  heirs  and  assigns,  forever,  against  the  law- 
ful claims  and  demands  of  all  perscMto  claim- 
ing by,  throngh,  or  under  me. 

"In  witness  whereof,  I,  the  said  grantor,  and 
Sarah  S.  Bennett,  wife  of  the  said  Elbrldge 
O..  in  testimony  of  her  rellnqnishment  of  her 
tl^t  of  Aowec  In  the  above-described  premises, 
have  hereunto  set  our  hands  and  seals  this 
ninth  day  of  March,  in  the  year  of  our  Lord, 
me  thousand  eight  hundred  and  seventy-eight 
"Elbridge  G.  Bennett  [Seal.] 
"Sarah  S.  Bennett.  [Seal.] 

"Signed,  sealed,  and  delivered  In  presence  of 
Andrew  Hawes." 

M.  P.  Frank,  P.  J.  Larrabee,  and  L  W.  Park- 
er, for  plaintiff.  Geow  Ubby.  for  defendant 

BMERX  J.  One  Elbridge  6.  Bennett  ac- 
qidred  by  faiberltance  and  deed  a  title  to  cme 
undivided  sbcth  of  the  premises  sought  to  be 
divided.  Aftor  acquiring  that  title,  the  <mly 
conveyance  he  made  of  the  premlsu  was  by 
his  deed  to  the  petitioner.  But  before  be  ac- 
quired any  title  to  this  one-sixth  he  executed 
and  delivered  to  Henry  Beimett  the  deed  set 
out  In  fall  In  the  case.  This  last-named  deed 
was  recorded  on  the  day  of  its  date,  but  It 
does  not  appear  that  the  petlUcmer  had  any 
notice  of  It  other  than  what  constructive  no- 
tice such  record  would  Impose  upon  him. 
Which  grantee  Is  protected  under  onr  laws? 
The  petitioner,  the  later  grantee,  relies  upon 
the  prlndi^e  of  the.  registry  law.  The  re- 
qwndent,  claiming  under  the  earlier  grantee, 
relies  iqxm  the  principle  of  esti^el. 

The  two  principles  certainly  conflict  This 
conflict  Is  frankly  acknowledged  in  forcible 
language,  but  Ingeniously  avoided,  in  Society 
V.  Cutting.  50  Conn.  118.  The  court  said: 
"If  we  were  called  upon  to  decide  this  ques- 
tion, we  should  regard  it  as  one  of  very  se- 
rious difficulty,  inasmuch  as  in  sustaining  the 
later  deed  we  should  have  to  deny  the  con- 
trolling application  to  the  case  of  the  wcU- 
settled  prlndples  of  estoppel,  while  in  sustaln- 
iDg  the  prior  deed  we  should  have  to  violate 
the  entire  spirit  of  our  registry  system,  which 
it  is  the  policy,  and  we  may  say,  In  every  other 
case,  the  unyielding  policy,  of  ttie  law  to  sus- 
tain." 

The  spirit  of  the  system  of  registry  ot  deeds 
In  this  country  is  that,  when  a  title  has  been 


traced  to  a  V'xtj,  the  search  for  conveyances 
or  Incumbrances  made  by  him  may  begin  at 
the  date  of  his  accession  to  the  title.  Calder 
V.  Chapman,  52  Pa.  St  300;  Loan  Co.  r.  Halt* 
by.  8  Paige,  361;  Bingham  t.  Kbrkland.  34 
N.  J.  Eq.  229;  DoBwell  V.  Buchanan,  8  Leigh, 
365;  Buckingham  v.  Hanna,  2  Ohio,  551,  557; 
Wade,  Notice,  S  214;  Rawle,  Gov.  428;  Hare's 
notes  to  the  Duchess  of  Kingston's  Case,  2 
Smith,  Lead.  Gas.  p.  626;  note  to  Society  v. 
Gutting,  50  Conn.  122.  In  McCusker  v.  Mc- 
Every.  9  B.  I.  528,  the  court  felt  constrained 
by  authority  to  give  effect  in  that  particular 
case  to  the  doctrine  of  estoppel,  but  said,  "We 
think  a  statute  Is  called  for  In  view  of  this 
state  of  tiie  law  In  order  to  carry  Into  full  ef- 
fect the  policy  of  our  -  recording  act  and  to 
prevent  Its  operating  In  cases  of  this  khid  as  a 
snare,  rathur  than  as  a  iffoteetlon,  to  pur- 
chasers." 

On  the  other  hand,  it  has  been  several  times 
held  in  this  state,  rather  upon  authority  than 
reason,  that  where  one  has  assumed  to  convey 
by  what  Is  known  as  a  full  warranty  deed, 
with  warranty  against  all  the  world,  a  parcel 
of  land  he  did  not  own,  any  title  afterwards 
coming  to  him  will  inure  at  once  to  his  former- 
grantee.  Lawry  v.  Williams,  13  Me.  281; 
Baxter  v.  Bradbury,  20  Me.  260;  Crocker  v. 
Pierce,  31  Me.  177;  Powers  v.  Patten,  71  Me. 
583.  In  the  last  case  cited  the  court  said  the 
rule  had  been  sevardy  criticised  in  some  quar- 
ters, but  It  bad  become  the  settled  law  of  tills 
state. 

In  Fairbanks  v.  Williamson.  7  Me.  96,  the 
rule  of  estoppel  was  applied  to  the  case  of  a 
deed  containing  a  covenant  of  nonclalm;  L.  e. 
a  covenant  that  the  grantor,  his  heirs  and  as- 
irigns,  should  never  have  or  make  any  claim  to 
the  conveyed  premises.  In  Pike  v.  Galvin, 
29  Me.  183,  however,  the  court,  In  an  elabo- 
rate opinion,  overruled  In  terms  the  former 
case  of  Fairbanks  v.  Williamson,  and  held  that 
the  rule  of  estoppel  should  not  be  applied  to  a 
deed  with  a  covenant  of  nonclalm,  although 
the  covenant  embraced  all  persons  claiming 
under  the  grantor  or  bis  heirs.  The  decision 
In  Pike  V.  Galvin  has  been  repeatedly  and  dis- 
tinctly affirmed.  Partridge  v.  Patten,  33  Me. 
483;  Loomis  v.  Pingree,  43  Me.  314;  Harrl* 
man  v.  Gray,  49  Me.  538;  Bead  t.  Whittemore, 
60  Me.  481. 

There  are  also  cases  holding  that  the  rule 
does  not  apply  to  any  covenante,  however  full 
and  strong,  in  a  deed  purporting  to  convey  on- 
ly the  grantor's  present  right,  title,  or  Interest 
Coe  V.  Persons  Unknown,  43  Me.  432;  Ballard 
V.  Child,  46  Me.  162.  The  covenants  In  these 
cases  were  held  to  apply  only  to  the  particu- 
lar right  title,  or  interest  then  conveyed,  and 
not  to  any  after-acquired  title. 

Thus  we  find  the  law  settled  in  this  state  as 
to  three  classes  of  deeds:  (1)  Those  of  full 
warranty  against  all  the  world;  (2)  those  with 
the  covenant  of  nonclalm;  and  (3)  those 
which  purport  in  terms  to  convey  only  the 
grantor's  existing  right  title,  or  interest.  Un- 
der deeds  of  the  flsst  class,  an  after-acquired 
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title  Innres  to  the  grantee.  Under  deeds  of  the 
second  and  third  classes,  an  after-acquired 
title  does  not  pass  to  the  grantee. 

But  there  seems  to  be  a  criterion  which,  for 
the  purpose  of  this  opinion,  may  reduce  the 
above-named  three  classes  to  two:  (1)  Those 
in  which  appears  an  intent  to  convey  an 
actual  estate,  and  piotect  it  against  all  the 
world;  and  (2)  those  In  which  appears  the  In- 
tent to  merely  transfer  whatever  estate  the 
grantor  then  has,  with  a  guaranty  against  any 
then  conflicting  conveyances  or  incumbrances. 
A  grantor  In  a  deed  of  the  first  class,  having 
assumed  to  convey  an  actual  estate,  and  to 
make  It  good  In  the  grantee,  cannot  after* 
wards  acquire  and  hold  that  estate  against  his 
grantee,  nor  convey  It'to  the  detriment  of  his 
grantee.  He  Is  bound  by  his  covenant  to 
transfer  it  to  his  grantee,  and  the  law,  as  set- 
tled In  this  state,  to  save  circuity  of  action, 
holds  It  to  be  thus  transferred  ex  vigore  legis, 
even  a^Inst  a  subsequent  grantee,  where  the 
first  deed  was  recorded.  A  grantor  In  a  deed 
of  the  second  class,  not  having  assumed  to 
convey  an  actual  estate,  and  to  make  It  good 
against  all  claims,  but  only  to  relinquish 
whatever  estate  he  may  have  with  a  guaranty 
that  he  has  not  given  iany  one  else  any  claim 
to  it.  Is  not  bound  to  make  any  other  title  or 
estate  good  to  the  grantee.  If  at  tbe  time  of  bis 
deed  he  has  suffered  no  one  else  to  acquire 
any  rights  or  claims  under  him,  there  can  be 
no  breach  of  bis  covenant.  After  such  a  deed, 
he  Is  free  to  acquire'other  titles  o^  estates  In 
the  same  land,  and  hold  tbem  against  his  gran- 
tee, for  be  never  covenanted  against  such  ti- 
tles or  estates,  but  only  against  the  title  or 
estate  he  conveyed,  whatever  It  was. 

The  particular  deed  In  this  case  clearly  Is 
within  the  second  class  last  above  deserlt>ed. 
In  It  there  appears  no  Intent  to  convey  and 
make  good  an  actual  estate.  It  contains  the 
usual  language  of  a  deed  of  quitclaim.  It 
contains  no  assertion  that  the  grantor  has  or 
will  convey  any  actual  estate.  There  Is  no 
covenant  for  such  an  estate.  The  eovMiant 
Is  that  the  grantor  had  not  then  given  any- 
body any  Inconsistent  right  or  claim ;  that  the 
grantee  need  not  look  for  prior  conveyances 
or  Incumbrances,  but  could  look  to  bis  gran- 
tor to  protect  him  from  such. 

The  grantor  Is  not  bound  by  that  covenant 
to  acquire  or  extinguish  for  his  grantee  any 
title,  estate,  or  Incumbrance  outstanding  In 
other  persons,  not  created  or  suffered  by  him. 
If  the  grantee  should  be  obliged  to  buy  them 
In,  or  extinguish  them,  to  protect  his  estate, 
that  wonid  be  no  breach  of  the  covenant. 
Such  outstanding  claims  In  other  persons,  not 
created  by  the  grantor,  are  without  the  pur- 
view of  the  covenant.  Either  party  may  ac- 
quire them.  If  the  grantor  acquire  them,  he 
is  not  obliged  to  transfer  them  to  his  grantee, 
and  the  law  does  not  so  transfer  them. 

The  only  case  In  Maine  that  we  find  with 
a  deed  like  this  is  White  v.  Krsklne,  10  Me. 
306.  There  one  Moody  conveyed  to  one 
Young  "bj  deed  of  quitclaim  with  special 


warranty,"  but  he  had  prior  thereto  mort- 
gaged the  premises  to  Stebbins  and  Otis.  Sub- 
sequently to  his  deed  to  Toung  he  acquired 
the  Interest  he  had  before  conveyed  to  Steb- 
bins. It  was  held  that  this  Interest  Inured 
to  his  grantee,  Young.  It  was  an  Interest  he 
had  himself  created,  and  one  be  had  warrant- 
ed against  It  was  a  "lawful  claim  by, 
through,  or  under  him."  The  grantor  In  the 
deed  in  the  case  at  bar  could  not  acquire  or 
hold  or  convey  an  estate  or  Interest  he  had 
himself  created  before  bis  deed,  but  any  other 
estate  w  Interest  he  was  free  to  acquire  and 
convey. 

Judgment  for  the  petitioner  tor  one  undivid- 
ed sixth,  part  of  the  land,  and  for  partition 
acc<»dlngl7. 

(M  He.  468^ 

WHITEHOUSB  v.  WHITEHOUSE  et  al 
^nprHne  Judidal  Court  of  Maine.    July  l. 

TbITBI^-CoXSIDBIUTION— DrLTTIRT  —  COHTBAOT  — 

OiFT— Ambsdmekt  or  Pliadikg. 

1.  Tbe  defendants'  testate  agreed  with  the 
plaintiff  that,  iC  she  would  renew  »n  engagement 
of  marriage  with  him,  whidi  he  had  broken  with- 
out just  cause,  be  woidd,  in  case  he  died  without 
marrying  her,  provide  her  at  his  decease  with 
property  enough  to  support  her  for  her  lifetime 
without  the  necessity  of  an;  labor  on  her  part. 
Some  time  afterwards,  while  In  failing  health, 
not  having  married  her,  and  deeming  that  hla  in- 
debtedness to  her  on  that  account  wonld  be  $5,- 
000,  be  made  a  dieck  to  her  for  that  sum,  deposit- 
ing the  same  in  his  safe  in  his  office,  in  a  sealed 
envelope,  addressed  to  an  uncle  of  hers.  In  tmst 
for  her  benefit  After  that  he  said  to  the  nude, 
in  his  office,  where  the  safe  wns:  "There  Is  a 
sealed  package  ip  my  sale  assigned  to  vou,  placed 
there  for  safe-keeping,  and  that  package  I  de- 
liver to  yon  in  trust  for  Dora  M.  Whitehoaae 
[plaintiff].  I  have  not  mentioned  her  in  my  will 
for  the  reason  that  what  that  package  contains 
belongs  to  her.  My  broker  KDOwa  all  about 
this,  and  at  my  deaui  he  will  opra  the  safe,  and 
deliver  the  package  to  yon,  and  I  Intrust  yon  tO' 
give  the  contents  to  Dora,  for  the  contents  be- 
long to  her."  The  uncle  assented,  and,  npon 
communicating  the  fact  to  his  niece,  she  also  as- 
sented hereto.  The  package  addrrased  to  the 
uncle,  wltii  an  Indorsement  to  "driver  at  once," 
contained  an  envelope  directed  to  the  plaintiff 
containing  the  check  In  suit.  Hdd,  that  the 
transaction  emonnted  to  a  declaration  of  trost 
founded  upon  a  valuable  consideration,  with  s- 
Hymbolical  or  constructive  delivery. 

2.  The  doctrine  that  the  donor's  own  check  may 
not  be  the  subject  of  a  donation  causa  morils  does 
not  apply  -when  snch  check  is  given  for  a  valua- 
ble consideration  received  by  the  dcmor  In  his- 
lifetime.  In  snch  case  there  Is  a  contract  as  welt 
as  a  trust. 

3.  It  is  immaterial  that  the  check  bore  a  date, 
whether  by  design  or  mistake,  several  months 
later  than  the  date  of  the  death  of  the  person  ex- 
ecuting it 

4.  Objection  to  the  amendment  of  a  declara- 
tion becmnea  Imnuterial  wh«i  the  verdict  is  sus- 
tained withoat  any  aid  from  the  amendment 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Kenneiwc  county. 

Action  by  Dora  M.  Whltebouse  against  Eu- 
gene Whitehouse  and  another.  Verdict  for 
plaintiff,  and  defendants  move  toi  a  nev 
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trial  on  exceptions.    Motion  and  exeepOona 

Tbli  waa  an  actStm  of  uaampalt,  the  orls^ 
taial  writ  containing  tbree  cotrnta,— one  upon 
an  account  annexed  for  advices,  amounting  to 
$1,057;  the  second  to  recover  tiie  sum  of  95,- 
000,  for  money  bad  and  rectived;  and  tbe 
third  npon  an  accoont  annexed  tor  $888  for 
board. 

At  the  March  term,  1886,  tbe  plaintiff  fll«: 
an  amendment  to  aald  writ,  tbe  allowance  oC 
whldi  waa  aeaaonably  objected  to  by  tbe  de- 
fendants, bot  the  court  allowed  tbe  aam^  snb- 
Jert  to  defendant*  objectltm. 

To  tbt  ruling  of  the  court  In  allowing  lUa 
unendmokt  the  dtfendants  excepted.  No  evi- 
dence waa  Introduced  In  regard  to  tbe  two  ac- 
connta  annexed,  and  no  claim  waa  made  to  re- 
cover  upon  either  of  them. 

The  defendants  reqneeted  the  court  to  in- 
struct the  jni7  as  a  matter  of  law  that  thia  ac* 
tton  coold  not  be  malntabud  tqKn  tbe  evi- 
dence, and  that  the  Jur7  were  not  autborised 
to  give  a  verdict  f «r  the  plalntUf  npon  the  evl- 
doice  In  rdadoa  to  the  action  as  It  stood  upon 
ibe  pleadings.  l%e  conrt  declined  to  ^ve 
such  Instruction,  but  Instead  thereof  Instructed 
die  jniy  as  follows: 

"I  Instruct  yon,  as  a  matter  of  law,  ttiat  If 
ttsae  parties  were  engaged;  If  the  time  of 
tbdr  marriage  was  fixed,  and  postpcnied  at  his 
request,  and,  In  consldetstton  of  her  assoitlag 
to  the  poBtponement,  be  made  the  arrange- 
ment which  baa  been  tertlfled  to^  that  be 
would  give  her  of  his  estate  snffldent  for  her 
sqnKMi;  without  work,  fw  the  test  of  her  Ufe; 
and  It  for  the  purpose  of  fulfilling  In  whole  or 
In  part  tiie  obligation  that  rested  tqxm  blm 
by  reason  of  that  special  promise  he  did  draw 
this  cheek,  and  placed  It  In  that  envelope 
drawing  It  In  fiivor  of  tbe  plaintiff,  dbrecting 
the  envelope  to  Mr.  Ikylor,  explaining  to  blm 
tin  object  and  tb»  beneflclaiy  of  whatever 
was  contained  In  that  env^c^  and  If  tin 
check  was  retained,  as  It  Is  admitted  to  have 
been  retained,  by  the  executors,  after  they 
came  Into  posseasUHi  of  his  estate,— then  there 
Is  money  to  the  extent  of  the  amount  of  this 
check  In  tbe  bands  of  tbe  executors,  aa  a  part 
oC  the  estate  of  Dr.  Tibbetts,  which  In  equity 
and  good  conscience  belongs  to  the  plaintiff, 
and  which  she  cfln  recover  in  this  action,  and 
In  tbla  form  of  action.*' 

To  tbe  ruling  of  tiae  court  dedlnlng  to  give 
the  Instruction  above  reonested,  and  giving 
the  Instruction  above  quoted,  the  defendants 
cxcQited. 

ThB  jury  returned  a  verdict  for  the  pUUntiS. 
and  the  defendants  also  filed  a  general  motion 
for  a  new  triaL  Tbe  defendants  offered  no 
erldance. 

*  Tbe  case  to  stated  In  the  opinion. 

Amended  decOaxation:  "Also,  for  that  aald 
Tibbetts^  Jn  his  lifetime,  on  tbe  22d  day  of  No- 
vember, 1888,  being  then  sole  and  unmarried, 
at  said  Tassalboro,  to  wtt,  at  said  Augusta,  tn 
consideration  that  die  idalntiff,  then  also  scrte 
and  unmarried,  then  and  there  promised  said 


Tibbetts  that  she  wonld  marry  and  take  blm 
to  husband,  promised  tbe  plaintiff  to  marry 
her  and  take  her  to  wife  mi  New  dear's  Day, 
—meaning  tbe  1st  day  of  January,  18S7,— and 
afterwards  said  marriage  was  by  mntual  con- 
sent postpoi^  until  Thanksgiving  Day,  1S80, 
being  tbe  2Sth  day  of  November,  1889;  and 
afterwards,  prior  to  said  28th  day  of  Novem- 
ber. 1889,  at  tbe  request  of  said  Tibbetts,  In 
consideration  that  the  plaintiff  would  not  In- 
sist on  the  performance  of  his  said  contract 
on  tbe  date  agreed,  but  would  again  defer  the 
date  of  tbetr  marriage,  and  would  not  caned 
tbeir  said  engagement,  but  would  pMmlt  It 
stlU  to  subsist,  said  Tibbetts  tben  and  there 
promised  the  plaintiff  that,  if  be  should  die 
before  marriage  to  the  plaintiff,  he  would  leave 
her  enough  of  bis  pr<q)er^  to  support  her 
abundantly  throughout  her  life,  without  any 
neceealty  for  labw  on  her  part. 

"And  the  i^alntlff  avers  that.  In  reliance  up- 
on aald  agreemoit  1^  aald  Tibbetts,  and  sole- 
ly because  thereof,  sbe  waived  the  p«tonn- 
ance  of  bla  said  contract  on  tbe  dato  agreed, 
and  assented  to  this  last-named  postpmie- 
ment  of  bw  said  marriage  to  said  Tibbetts^ 
and  did  not  cancel  her  said  engagement  of 
marriage,  but  suffered  the  same  still  to  sub- 
sist down  to  the  time  of  said  Tibbetts*  death. 
And  the  plaintiff  aven  that  said  Tibbetts 
died  on  the  19th  day  of  September.  1892,  and 
tbat  be  did  not  marry  tbe  plaintiff  at  any  time 
before  his  death,  and  tbat  tbe  amount  neces- 
sary for  her  abundant  support,  vrithout  labor, 
during  her  life,  was  $5,000;  and  tbat.  In  conse- 
quence of  the  promise  <tf  said  Tibbetts  boeln 
recited,  the  estate  of  said  Tibbetts  in  tbe 
bands  of  tbe  defendants  as  his  executtns,  be- 
came liable,  and  In  cpnsIderatiMi  thereof  prom- 
ised to  pay  tbe  plaintiff  said  sum  <m  demand, 
but  has  never  paid  the  same,  and  said  exeea- 
ti««  still  neglect  and  refuse  so  to  do;  And  the 
plaintiff  avoa  that.  In  pursuance  of  aald  Tib- 
betts* agrc^noit  as  hereinbefore  set  forth,  and 
In  part  performance  thereof,  he  did.  In  bis  life- 
time^ leave  for  her  os^  and  ben^t,  at  bis 
death,  a  che<^  for  95,000,  signed  by  taim,  and 
payable  to  her,  being  the  same  check  set  fbrth 
In  the  q^flcation  under  tiie  second  count  of 
this  writ,  which  came  Into  tin  posses- 
skm  of  said  oecntors;  but  that  aald  defend- 
ants refused  to  ddlv^  her  said  check,  bnt  con- 
verted the  same,  and  the  proceeds  thereof,  to 
the  use  of  aald  estate,  and  have  retained  tbe 
same,  and  refused  to  pay  over  any  part  thereof 
to  the  plaintiff;  whereby  tbe  plaintiff  says 
tbat  siUd  defendanto  bold  said  sum  of  fS,000, 
and  the  Interest  thoretm.  aa  vmaey  which  In 
equity  and  good  conscience  belongs  to  the 
plaintiff,  and  should  be  paid  to  her." 

O.  D.  Baker  a^d  F.  L.  Staples,  for  plaintlfC 
L.  C.  Cornish.  E.  W.  Wbltehoos^  and  W.  B. 
FlBher,  (or  defendants. 

raTBRS,  0,  J.  Tbe  idalntiff  presents  a 
v^  meritorious  claim  in  tbis  equItaUe  action 
of  money  bad  and  received  for  the  neovor  of 
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the  amount  of  a  cbeck  on  a  Watcrrille  bank 
rnnnlng  to  her  for  the  sum  of  $5,000,  and  ex- 
ecuted by  Dr.  Benjamin  h.  Tlbbetts,  of  whose 
estate  the  defOidantB  are  executors.  The  con- 
sideration for  the  check  was  an  Indebtednesa 
for  that  sum  or  more,  due  her  from  him  In  bis 
lifetime  the  Indebtedness  growing  out  of  tbetr 
relations  while  engaged  to  be  married  to  each 
other.  The  matrimonial  engagement  had  ex- 
isted between  them  for  IG  w  more  years,  com- 
mencing In  her  earliest  womanhood,  and  end- 
ing when  he  died,  September  19, 1892.  He  was 
a  widower  during  the  palod  of  their  engage- 
ment, and  mnch  her  smior  in  years. 

During  their  engagement  a  day  for  their  mar- 
riage had  Iwen  sereral  times  appointed  by 
them,  and  when  audi  day  arrived  he  had  habit- 
ually made  some  excuse  for  requesting  its  post- 
ponement Finally,  on  Thanks^vlng  Day  In 
1889,  upon  his  again  falling  to  keep  his  agree- 
ment to  be  married  on  that  day,  feeling  that 
her  sdf-respect  wonid  no  longer  permit  audi 
repetitions  of  broken  promises,  and  being 
strongly  Influenced  thereto  by  the  wisha  ot 
her  mother,  she  resolved  to  discontinue  farther 
relations  with  him,  and  refused  to  again  renew 
or  continue  their  engagement  of  marriage. 
Shortly  afterwards,  however,  beselged  by  his 
apparently  sincere  promises  and  protestations, 
she  became  Induced  to  consent  to  a  renewal  of 
the  engagement.  In  conaldontlon  of  his  agree- 
ment, expressly  declared  In  the  presence  of  her 
mother,  that.  If  she  would  consent  to  a  renew- 
al of  the  engagement,  and  a  reasonable  post- 
ponement of  the  marriage,  and  he  should  die 
before  a  marriage  between  them  took  place, 
he  would  provide  h»  with  an  amount  out  of 
his  estate  which  would  be  enough  for  her  sup- 
port for  the  rest  of  her  life  without  labor. 
Thereupon  the  engagement  continued,  for  bet- 
ter or  worse,  until  he  dlefl,  and  Uiey  never 
were  married  to  each  other. 

The  sequel  is  told  by  Mr.  Taylor,  an  uncle  of 
the  plaintiff,  whose  testimony  we  quote:  "I 
am  an  unde  to  Dora  M.  Whitehouse.  I  am 
knowing  to  tb6  fact  that  for  sixteen  or  seven- 
teen years  before  his  death  Dr.  Tlbbetts  was 
understood  to  be  engaged  to  Miss  Whitehouse, 
and  during  all  that  time  was  on  Intimate  terms 
with  her  and  her  family;  that  In  the  summer 
of  1892,  during  hot  weather,  I  called  one  day 
on  Dr.  Tlbbetts,  and  he  said  to  me,  when  I 
went  Into  Mb  office,  and  passed  the  time  of 
day,  'Good  morning;  I  am  very  glad  you  call- 
ed, for  I  have  some  Imporiant  business  with 
you;'  and  I  replied,  'All  r^t*^  Then  the  doc- 
tor said  to  me:  There  Is  a  sealed  package  in 
my  safe,  assigned  to  yon,  placed  there  for  safe- 
keeping, and  that  package  I  deliver  to  you  in 
trust  for  Dora  M.  Whitehouse.  I  have  not 
named  Dora's  name  In  my  will  for  the  reason 
that  what  that  package  contains  belongs  to 
her.  My  brother  knows  all  about  this,  and  at 
my  death  be  will  open  the  safe,  and  give  the 
package  to  you,  and  I  Intrust  you  to  give  the 
package  to  Dora,  for  the  contents  belong  to 
her.*  I  said,  'All  right*  Just  previous  to  the 
words  above  stated^  I  asked  Dr.  Tlbbetts, 


when  I  entered  his  office,  how  be  was,  and  be 
said:  'Well,  poorly.  If  something  doo't  take 
place  in  my  favor  pretty  soon,  I  can't  stand  it 
a  great  while.'  That  is  all  the  converaatlim 
we  had  on  that  subject 

"On  the  morning  Just  after  Dr.  Tlbbetts* 
death  I  was  at  the  house,  and  saw  the  doctor's 
brother,  Samuel  Tlbbetts,  one  of  the  execotors, 
in  presence  of  Dr.  Mabry,  and  I  said  to  Me. 
Tlbbetts,  There  is  a  package  in  that  safe  be- 
longs to  me,'  and  he  replied:  'I  have  not  time 
to  get  it  now,  for  we  are  In  a  hurry  laying  out 
the  doctor.'  Said  he:  *I  am  coming  down  in 
a  short  time  after  the  funeral  to  open  the  safe, 
and  then  I  will  hand  It  to  you.  I  will  notify 
yon  when  I  am  coming.  What  Is  your  post- 
ofllce  address?'  and  I  told  him  It  was  South 
Vassalboro.  Said  I,  'Give  me  a  piece  of  paper, 
and  I  will  write  it  down,'  and  then  Dr.  Mabry 
said:  1  know  bis  post-oldce  address,  and  if 
you  forget  it  I  can  tell  you.'  I  answered,  *AU 
right'  and  that  ended  the  conversation  with 
us  there.  I  received  no  notice  of  the  time  the 
safe  was  opened,  and  Hbbetts  never  did  dellv- 
er  to  me  the  package  which  was  in  the  safe. 
Afterwards,  on  or  about  the  3d  of  April,  189S, 
I  had  a  talk  with.  Tibbetts,  the  executor,  in  tlie 
office  and  In  the  presence  of  E.  W.  Whitehouse, 
and  then  demanded  the  package  and  check, 
but  I  never  got  It,  as  he  declined  to  give  it  to 
me. 

"Dr.  "nhbetts  died  September  19,  1893. 

"The  same  day  that  Dr.  Hbbetts  delivered 
to  me  the  package  in  trust,  when  I  got  home 
I  said  to  Dora,  'I  have  got  something  to  tdl 
you,*  and  she  replied:  *What  is  it?*  I  said: 
*Dr.  Tlbbetts  has  left  a  package  delivered  to 
me  In  trust  for  yoa'  She  replied:  'The  doe- 
tor  told  me  that  If  he  died  before  we  were 
married  I  should  be  w^  provided  for.'  Nei- 
ther Dora  nor  I  knew  what  the  package  con- 
tained untU  after  the  death  of  Dr.  Tlbl>etts. 

"Dr.  Mabry,  S.  8.  Brown,  Samuel  Tlbbetts, 
and  S.  S.  LIghtbody  were  present  when  the 
safe  -was  opened,  and  saw  Brown  take  and 
break  open  the  package." 

Upon  the  Interpretation  to  be  given  to  the 
testimony  of  Mr.  Taylor,  In  connection  with 
the  other  facts  previously  stated,  d^nds  the 
question  whether  the  present  action  Is  main- 
tainable. It  may  not  be  amiss,  however,  to 
add  that  the  plaintiff,  for  all  the  time  she  was 
engaged  to  the  doctor,  was  attentive  to  his  wel- 
fare and  Interests  by  a  continual  service  ex- 
pended In  keeping  his  books  and  drawing  off 
his  accounts,  doing  bis  washing,  mending,  and 
making  (dotbee  for  bim,  and  other  like  serv- 
ices. 

When  the  Interview  was  had  with  the  uncle 
of  the  plaintiff  by  the  doctor,  only  about  a 
month  before  his  death,  the  doctor  evidently 
believed  his  last  sickness  was  upon  him,  auA 
he  knew  that  the  contemplated  marriage  was 
then  a  most  Improbable,  If  not  Imposidble, 
thing.  There  may  be  some  doubt  if  be  ever 
intended  to  consummate  the  engagement  by 
marriage,  but  her  faith  In  bIm  never  failed, 
although  it  faltered  at  a  thne.   But  he  no 
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doQbt  stncoTly  Intended  to  keep  his  promise  to 
provide  sufficiently  for  her  out  of  his  estate. 
He  calculated  In  bis  own  mind  tbat  fS.OOO 
would  be  equal  to  the  provision  promised  her, 
and  he  drew  the  check  for  that  amount  as  pay- 
ment of  that  sum,  or  as  security  for  its  pay- 
ment Tbe  act  speaks  for  itself  with  no  un- 
certainty. He  says,  "This  package  bdongs  to 
her,"  therein  admitting  his  indebtedness  to  her 
for  that  amount. 

There  was,  according  to  this  evidence,  at 
least  a  most  significant  constructive  delivery  of 
the  package  and  its  contents  to  Mr.  Taylor, 
while  he  was  In  the  office  where  the  safe  was 
In  which  the  package  was  deposited,  he  assent- 
ing to  the  confidential  instructions  imparted  to 
him;  and.  although  not  knowing  exactly  what 
the  package  contained,  IwUevIng  that  the  con- 
tents were  valuable,  and  appreciating  the  na- 
ture of  the  trust  committed  to  him.  The  pack- 
age thereafter  remained  In  the  safe  until  the 
doctor's  death,  the  latter  intending  to  make, 
and  undoubtedly  snpposing  be  had  made,  a  suf- 
ficient and  legal  delivery  of  the  package  to  the 
trustee.  The  plaintiff  approved  of  the  trans- 
action when  Informed  of  It 

We  ml^t,  no  doubt,  safely  stop  at  this  point 
tn  the  discussion,  allowing  the  validity  of  the 
check  to  d^end  on  a  declaration  of  trust 
which  is  exhibited  by  the  case,  according  to 
the  principle  In  equity  settled  In  the  late  cases 
of  Savings  Inst  v.  Hathom,  88  Me.  122,  83  AtL 
836,  and  Bank  v.  Merrlam,  88  Ue.  146, 88  Atl. 
840.  But  we  think  this  case  has  stronger 
grounds  to  rest  upon  than  those  cases  have^ 
and  that  wbUe  he  resorted  to  some  of  th* 
forms  of  a  trust  In  order  to  effectuate  his  In* 
tentlon,  the  doctor  was  endeavoring,  by  what 
he  did,  to  secure  to  the  plaintltT  the  payment 
of  ^,000,  which  he  conceived  would  be  due 
her  under  his  agreement  that  he  would  provide 
her  with  enough  out  of  his  estate  to  support 
ber  without  labor  on  her  part  during  her  life- 
time. The  Bom  due  her  from  the  nature  of 
such  a  contract  would  be  a  eialm  against  his 
estate  after  his  death,  but  the  cctntract  was  a 
subsisting  obligation  bhiding  him  while  be 
lived.  An  action  would  He  on  the  original 
contract,  or  on  the  check  tendered  by  him  as 
a  settlement  and  payment  of  such  contract, 
and  accepted  by  the  plaintiff  accordingly. 

To  be  sure,  the  ch^dE  did  not  come  to  her 
hands  In  the  lifetime  of  the  drawer.  Nor  did 
It  need  to,  in  order  to  be  valid  by  delivery. 
The  delivery  to  the  uncle  Inured  to  the  benefit 
of  the  niece,  on  the  principle  that  where  a 
deed  or  other  Instrument  of  title  is  delivered  by 
a  grantor  in  his  lifetime  to  a  third  person,  with 
directions  to  deUver  the  same  to  the  grantee 
after  the  grantor's  death,  and  such  after-deliv- 
ery Is  made,  the  title  under  such  deed  or  In- 
strument takes  effect  at  the  date  of  the  first 
delivery.  This  Is  because  of  the  effect  of  the 
ration  between  the  two  acts  of  delivery. 
Ssys  Chief  Justice  Shaw,  In  Foster  v.  Bfans- 
fibld,  3  Mete.  (Mass.)  412,  where  the  principle 
Is  dearly  disciisaed:  "When  the  future  dellr- 
ay  to  to  depend  on  the  payment  of  money  or 


the  performance  of  some  other  condition,  it 
will  be  deemed  an  escrow.  When  It  is  merely 
to  await  the  lapse  of  time,  or  the  happening 
of  some  contingency,  and  not  the  performance 
of  any  condition,  it  will  be  deemed  the  gran- 
tor's  deed  in^sently."  In  the  case  died  It 
was  a  deed  of  land  which  received  a  first  and 
a  second  ddlvery.  But  the  doctrine  la  Just  as 
logically  applicable  In  the  case  of  the  delivery 
of  a  bond,  check,  note,  certificate  of  stock,  or 
any  other  Instrument  or  muniment  of  title. 

It  to  argued  that  the  second  delivery  never 
took  places  inasmuch  as  the  dieck  did  not  at 
any  time,  even  after  the  doctor's  death,  come 
Into  the  hands  of  the  plaintiff.  The  answer 
to  such  su^estlon  to  that  her  demand  for  the 
check  and  the  defaodants'  refusal  to  ddlver  it 
was,  In  effect  equivalent  to  a  sectmd  d^lvery. 
Equity  would  have  oompdled  any  person  hav- 
ing the  dieck  to  surrender  it  to  the  plalntUf, 
and  the  law  would  allow  an  action  for  Its  con- 
version against  any  persons  who  bad  secreted 
m  despoiled  the  samtt.  The  defokdantB  are 
estopped  toon  aaBertlng  such  a  point  o£  de- 
fense. 

Nor  can  the  defense  successfully  rely  on  tbe 
doctrine  that  a  check  cannot  be  the  subject  of 
a  donatio  mortis  causa  unless  tbe  check  be  pre- 
sented and  paid  In  the  lifetime  of  the  donor; 
a  check,  not  supported  by  value  received,  tie- 
Ing  considered  under  sudi  circumstances  as  of 
a  testamentary  character.  Ihat  to,  a  man 
may  not  donate  what  to  merdy  hto  own  naked 
promise.  The  objection  does  not  lie  here,  be- 
cause the  check  In  the  present.  Instance  was 
not  a  girt  of  any  kind,  but  a  contract  founded 
on  a  full,  and  even  ov^owlng,  consideration. 
Mr.  Perry,  In  bis  bo<^  on  Trusts  (volume  1,  | 
05),  says:  "Where  an  agreement  to  entOTed 
Into  for  a  valnaUe  and  legal  consideration, 
and  a  trust  to  Intended,  the  mere  form  of  the 
Instrument  to  not  wery  material,  for.  If  the 
trust  to  not  perfectly  executed  or  created  by 
the  Instrument  a  court  of  equity  may  enforce 
It  as  a  contract"  The  case  of  Merrill  v.  Peas- 
lee,  140  Mass.  460, 10  N.  E.  271,  In  some  of  Its 
features  t)ears  a  resemblance  to  the  present 
case.  It  appeaieA  there  that  a  married  w(mian 
had  separated  from  her  husband  for  extreme 
crudty  practiced  upon  her  by  talm,  and  had 
applied  for  a  divorce  and  alimony.  During 
the  pendency  of  the  divorce  proceedings,  she 
was  induced  to  return  to  cohabitation  with 
him  on  his  giving  a  note  for  $0,000  to  a  trus- 
tee for  her  benefit  the  note  not  to  be  collected 
during  hto  lifetime,  but  afterwards,  out  of  hto 
estate,  provided  she  cohabited  with  him  there- 
after so  long  as  he  lived,  and  she  did  so.  A 
majorl,ty  of  the  court  refused  to  sustain  an  ac- 
tion brought  by  the  trustee  on  the  note  against 
the  executors  of  the  husband,  but  only  on  the 
ground  that  there  was  no  oonsideratlon  for 
tbe  note,  Inasmuch  as  It  was  her  duty  to  re- 
turn to  her  husband  If  she  could  live  with  him. 
Three  members  of  tlie  court  dissented  In  a  aes^ 
arate  opinion,  wblcb  Mr.  Perry,  in  the  sedlon 
of  hto  work  before  dted,  characterizes  as  "far 
weightier"  than  the  opinion  of  the  court' 


Digitized  by 


S78 


88  ATLANTIO  BBFORTEa 


(N.H. 


Tlie  plalDtlff  was  the  legal  owner  of  a  check, 
or,  If  not  the  legal,  surely  the  equitable,  owner, 
which  amounted  to  an  appropriation  of  $5,000 
for  her  use  by  the  drawer  of  such  check,  ac- 
cording to  the  case  of  Emery  t.  Hobson,  63 
Me.  32,  and  In  equity  was  an  assignment  of 
80  much  of  the  drawer's  funds  as  amounted  to 
that  sum,  according  to  the  case  of  Bank  Mc- 
Loon,  73  Me.  498;  and  those  funds  have  been 
wrongfully  covered  Into  the  estate  of  the  draw- 
er of  the  check  by  hla  executors.  Those  funds 
Should  be  restored  to  the  true  ownw,  and  the 
law  and  equity  conspire  togetlwr  In  reqaMiig 
such  restoration. 

It  Is  immaterial  that  the  check  turned  oat, 
either  by  design  or  mistake,  to  bear  a  date 
some  months  later  than  the  date  of  the  death 
of  the  person  executing  It 

The  amendment  to  the  declaration,  to  which 
an  exception  was  taken,  becomes  of  no  conse- 
quence, as  the  verdict  Is  sustained  wlttaovt  the 
aid  of  any  amendment 

Motion  and  exceptkaia  orermled. 


(M  N.  B.  87) 

OTTT  OF  CONOaBO  v.  BOSTON  &  M.  B.  B. 

^uin«me  Court  of  New  Hanip8hlr&  Herri- 
mack.  Mardi  12, 
RuLBOAVs— DuTT  TO  Protidb  Soitablb  Caosa* 

Under  Pub.  St  c  159,  8  1.  making  it  the 
duty  of  railroads  .to  provide  "suitable  croBsings" 
for  the  accommodatlMi  of  the  public,  a  rallrwad 
most  furnish  lights  for  an  overtiead  bridge,  which 
public  safety  requires  to  be  lighted. 

Action  <tf  debt  by  the  dty  of  Concord  against 
the  Boston  &  Maine  Ballroad  tat  money  paid 
for  lighting  a  corered  Inidge  on  a  highway 
in  Concord.  Facts  agreed.  Prior  to  the  build- 
ing of  the  bridge,  Bridge  street  crossed  the  de- 
fendant's trades  at  grade.  The  bri^e  was 
o^cted  the  defendant  aboat  1860  as  an 
ovoibead  railroad  crossing,  and  it  has  main- 
tained It  and  kept  It  in  repair.  Within  one-half 
mile  from  the  bridge  there  are  living  100  In- 
habitants, and  it  is  necessary  that  the  bridge 
should  be  lighted.  In  Jtme,  lSd6,  the  parties 
agreed  that  for  the  safety  of  the  public  the 
bridge  should  be  lighted,  that  the  expense  of 
lighting  ^uld  be  paid  in  the  first  Instance 
by  the  plaintiff,  and  that  the  defendant  would 
repay  the  same  to  the  plaintiff  In  case  the 
court  should  determine  that  the  expense 
should  be  borne  by  the  defendant  Judgment 
for  plaintur. 

Sargent  &  Hollis,  for  idalntlfr.  J.  M.  Mitch- 
ell and  F.  S.  Streeter,  for  defendant 

CARPENTER,  0.  J.  "It  Shall  be  the  duty 
of  the  proprietors  of  every  railroad  to  provide 
suitable  crossings  *  *  *  for  the  accommo- 
dation of  the  public."  Pub.  St.  c.  15»,  S  1. 
The  bridge  is  a  crossing.  Until  It  is  made 
reasonably  safe  and  convenient  for  the  public 
use,  It  is  not  snitable.  It  being  agreed  that 
the  public  safety  requires  the  bridge  to  be 
lighted,  there  must  be  Judgment  for  the  plain- 
tiff. All  concurred. 


m  N.  H.  9e> 
MARSTON  et  at.  v.  OSGOOD. 

(Supreme  Court  of  New  Hampshire.  HUlsboro. 
March  12,  1891) 

AOCBFTAKCB  OW  SbUIX-<-BoSD  FOR  TlTLB-  IXTBK- 

BST  or  Obliobe— Notice— Writ  or  Eii- 

TRT — EqI'ITABLE  DkFENSSS. 

1.  A  creditor's  subsequent  conveyance,  with 
warranty,  of  property  acquired  by  le^y,  Ib  suffi- 
cient eridenoe  Of  his  acceptance  of  seisin. 

2.  Where  defendant  took  possesaioa  of  land  un- 
der a  bond  conditioned  that  upon  the  payment  of 
f 1,500  the  obligor  would  convey  the  land  to  him, 
he  obtained  an  interest  therein. 

8.  His  poflsession  was  constractive  notice  of 
that  interest  and  a  creditor  of  ids  obligor,  levy- 
ing OD  the  property,  took  the  legal  title,  subject 
to  the  obligation  to  convey  upon  tiie  performance 
of  the  conditions  of  the  bond  by  defendant. 

4.  PerfOTmance  of  the  conditions  of  the  bond 
before  levy,  in  the  absence  of  fraud,  could  afford 
no  defense  m  an  action  at  law,  defendant's  rem- 
edy being  in  equity. 

Exceptions  from  HlUsboro  county. 

Writ  of  entry  Ella  M.  Marston  and  others 
agahist  A.  G.  Osgood.  Trial  by  the  court,  and 
verdict  for  the  plalntlllta.  Defoulant  htta^ 
exceptions.  Overruled. 

ilaj  12.  1882.  CbarleB  Sanborn  owned  the 
demanded  premises,  and  on  that  day  gave  the 
dtfendant  a  buid  to  cmvey  the  same  to  him. 
at  any  time  within  three  years,  upon  the  pay- 
ment of  $1,600.  together  with  in^«st  thereon, 
to  be  paid  every  three  months,  and  all  taxes. 
By  the  terms  of  tbe  bcnkd  the  defendant  was 
entitled  to  take,  and  took,  imme^te  posses- 
sion of  the  premises,  and  has  ever  since  re- 
mained In  possession.  He  paid  the  Interest 
to  May  12,  1883,  and  the  taxes,  but  baa  paid 
nothing  since.  May  28,  1883,  T.  G.  Sanborn 
caused  the  premises  to  be  attached  on  bis  writ 
against  Charles  Sanborn,  and,  having  obtained 
judgment  caused  the  execution  Issued  thereon 
to  be  levied  on  the  premise  December  19, 1884, 
and  In  April,  1886,  conveyed  the  same,  with 
warranty,  to  George  Mawton,  since  deceased, 
whose  h^rs  at  law  the  plaintiffs  are.  The  of- 
ficer returned  that  he  delivered  sdsin  to  the 
creditor's  attorney.  The  defendant  objected 
to  the  levy  because  the  return  does  not  show 
that  the  creditor  accepted  seisin.  Tbe  court 
found  ttiat  the  creditor  accepted  seisin,  and, 
subject  to  exception,  overruled  the  objection. 
The  defendant  claimed  that  the  levy  was  void 
as  against  bim,  but  the  court  ruled  otherwise, 
and  he  excepted. 

6.  K.  Bartlett  and  D.  Cross,  for  plBlntlfl:s. 
A.  O.  Osgood  and  D.  A.  Taggart,  for  defendant 

CARPENTER,  O  J.  The  levytag  creditor's 
conveyance  of  the  land  with  warranty  was 
competent  and  sufficient  evidence  of  his  ac- 
ceptance of  selEdn.  Tbe  defendant  was,  In 
equity,  entitled  to  a  conveyance  upon  the  per- 
formance of  Ills  part  of  the  contract.  He  own- 
ed an  Interest  In  the  land.  Pub.  St.  c.  233,  { 
19;  Edgerly  v.  Sanborn,  6  N.  H.  897,  399.  Of 
this  Interest  his  possession  of  the  prenUses  was 
constructive  notice.  Pritchard  v.  Brown,  4  N. 
H.  397;  Cutting  V.  Pike,  21  N.  H.  347.  His 
equitable  right  to  a  conveyance  was  not  af- 
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ftcted  by  the  levy.  Under  It  the  creditor  took 
the  legal  estate,  subject  to  the  equitable  obliga- 
tion to  convey  the  land  to  the  defendant  on  his 
performance  of  the  conditions  of  the  bond. 
Story,  Bq.  Jnr.  f$  784,  788.  But  the  defend- 
ant's remedy  for  a  denial  of  his  right  Is  lo 
equity.  A.  full  performance  of  the  conditions 
of  the  bond  before  the  levy  or  attachment 
eould,  In  the  absence  of  fraud,  afford  him  no 
defense  to  the  present  action.  Bla  t,  Pennock, 
38  N.  H.  IM.   Bxcepttons  oremiled. 

CLARK,  J.,  did  not  Sit  The  oOiers  concur- 
red. 

<«7N.H.  8I5> 

WOODBITRT  et  al.  t.  BTTTLEB. 

(Supreme  Court  ot  New  Hampsliire.  HQlsboro. 
Mardi  16^  1894.) 

XiAITDLORD  AKD  TbNANT — ACTION  POK  POSSKSSIOH 

— NoTiOB  TO  Quit— Waives  bi  Tbh- 

A  ST — ESTOPPSL — Dam  AGES. 

1.  Where,  in  an  action  for  posseasion  under 
tbe  landlord  aad  tenant  act,  plaintiff  (a  purchaser 
of  the  property  at  auction)  teatifled  that,  at  the 
■ale,  defendant,  in  answer  to  an  interrogatory, 
stated  that  he  would  leave  the  premises,  whidi 
tbe  tenant  denied,  the  only  issue  was  such  fact, 
and  instructiona  as  to  estoppel  by  silence  were 
properly  refused. 

2.  The  effect  of  a  sale  of  premises  in  the  pos- 
session of  a  tenant  was  to  subrogate  the  grantees 
to  tbe  rights  and  remedies  which  the  grantor 
would  have  had,  under  Pub.  St.  c.  246,  f  22,  if 
the  estate  had  not  been  conveyed,  and  thereby 
make  audi  tenant  tbe  tenant  of  the  grantees. 

3.  Where  a  tenant  at  will  from  year  to  year 
agreed,  as  a  part  of  the  terms  of  sale  of  tbe  prem- 
ises in  his  poesession,  that  such  tenancy  should 
terminate  in  four  weeks  thereafter,  it  was  a  waiv- 
er of  his  right  to  three  months'  notice  under  the 
landlord  and  tenant  act,  and  estopped  1dm  to  set 
up  his  tenancy  from  year  to  yesr  In  an  action  for 
possession  by  the  purcbaeers  at  such  sale. 

4.  Under  Pub.  St  c.  246,  S  20,  providing  that 
'*V  a  defendant  files  a  plea  of  title  or  appeals,  and 
the  plaintiff  recovers  judgment  against  him,  the 
court  shall  cause  bis  munages,  exemplary  or  otb- 
-CTwiee,  *  •  •  to  be  assessed  by  the  jury  who 
try  the  issue,"  plaintiff's  damages  were  properly 
assessed  by  the  jury_  in  connecfion  with  the  trial 
■of  the  issue  on  the  right  of  possesaion. 

Exceptions  from  HlUsboro  county. 

Action  by  Frank  M.  Woodbury  and  another 
against  George  C.  Butler  for  possession  tmder 
the  landlord  and  tenant  act.  Transferred 
from  the  police  court  on  tbe  filing  by  defend- 
ant of  a  plea  bringing  in  question  tbe  title  to 
the  demanded  premises.  Trial  by  jury. 
diet  for  jtlaintlffs.  Defendaiit  excepts.  Qrer- 
ruled. 

Jesse  Gibson  and  others  formerly  owned 
tbe  demanded  premises,  and  sold  them  at  auc- 
tion, December  9,  1891,  to  the  plaintiffs.  The 
defendant  was  then  in  possession  as  tenant 
at  vFlll  from  year  to  year  of  Gibson  and  oth- 
ers, nnda:  an  agreement  by  which  his  rent 
was  payable  at  the  end  of  each  year,  which 
was  May  1st  Before  calling  for  bids  the 
auctioneer  stated,  as  a  part  of  the  terms  of 
sale,  that  the  defendant  was  to  have  a  rea- 
sonable time  In  which  to  vacate  the  premises, 
and.  upon  inquiry  b«liw  made  as  to  what 


would  be  con8id««d  a  reasonaUe  time,  re- 
plied, "Four  we^."  He  asked  tbe  defend- 
ant In  the  presence  and  hearing  of  those 
present  If  that  was  satisfactory  to  him,  and 
the  evidence  tended  to  show  that  he  assented. 
The  defendant  testified  tliat  he  heard  the  in- 
quiry, but  denied  that  he  assented.  There 
was  also  evidence  tending  to  show  that  about 
tbe  time  tbe  four  weeks  expired  an  agree- 
ment was  made  between  tbe  plaintiffs  and  de- 
fendant by  which  the  defendant  was  to  oc- 
cupy as  tenant  of  tbe  plaintiffs  imtll  April 
1,  1892,  at  a  stipulated  monthly  rental.  On 
March  8,  1892,  the  plaintiffs  gave  the  defend- 
ant notice  to  quit  April  lltb.  On  April  1st 
they  presented  to  him  a  bill  of  tbe  rent  from 
the  date  of  th^r  purchase  to  April  Ist  ac- 
cording to  the  agreement  above  referred  to; 
and,  the  defendant  refusing  to  pay  it,  they 
gave  him  anotber  notice  to  quit  on  April  lltb. 
As  he  did  not  then  quit  they  brought  this  ac- 
tion April  12th.  He  continued  to  hold  posr 
session  until  November  20th.  He  did  not 
claim  a  right  to  occupy  after  May  1st  May 
2d,  one  of  the  plaintiffs  urged  blm  to  vacate, 
stating  that  it  would  cause  them  serious  dam- 
age If  be  did  not  He  declined  for  the  rea- 
son that  a  woman  to  whom  he  had  sublet  the 
bouse  was  sick  and  unable  to  move  out  He 
did  not  offer  any  excuse  for  not  vacating  aft- 
er the  woman  got  better,  which  was  In  a  few 
weeks.  There  was  111  feeling  between  the 
defendant  and  one  of  the  plaintiffs.  The 
plaintiffs  claimed  that  the  defendant  held 
possession  maliciously,  with  a  purpose  of  In- 
juring tbem,  and  that  they  were  much  an- 
noyed by  his  conduct  The  defendant  re- 
quested tbe  following  instructions  to  the  Jury: 
"(1)  That  there  was  no  duty  upon  the  defend- 
ant to  assent  to  any  terms  made  by  the  auc- 
tioneer; (2)  that  a  tenant  U  not  estopped  by 
his  silence  at  an  auction  from  setting  up  his 
rights  as  a  tenant;  and  (3)  that  if  tbe  Jury 
are  satisfied  that  he  did  assent  to  the  terms 
of  tbe  auction  sale,  In  regard  to  bis  getting 
out  upon  a  month's  notice,  he  did  not  thereby 
become  the  tenant  of  a  subsequent  purchaser, 
and  did  not  waive  Ids  right  to  a  three-mooths 
written  notice  to  quit,  under  the  landlord  and 
tenant  act."  These  Instructions  were  not 
given,  except  as  embodied  in  instructions  of 
which  the  following  is  tbe  substance:  "If 
the  jury  find  that  the  defendant  assented  to 
the  terms  stated  by  the  auctioneer,  and  tbe 
plaintiffs  acted  upon  such  assent  in  purchas- 
ing tbe  property,  the  defendant  is  estopped 
from  claiming  possession  in  conSict  with 
such  assent  If  the  defendant  assented  that 
his  tenancy  should  terminate  In  four  weeks 
after  the  sale,  and  the  plaintiffs  bought  tbe 
property  in  view  of  such  assent  the  defend- 
ant Is  bound  by  it,  and  bad  no  right  to  occupy 
after  tbe  expiration  of  four  weeks,  unless  the 
plaintiffs  extended  the  time  by  a  new  agree- 
ment although  his  tenancy  would  not  other- 
wise tiave  expired  imtll  May  1st  If  the  de- 
fendant made  an  agreement  with  tbe  plain- 
tiffs, at  the  end  of  about  four  weeks  after  the 
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sale,  by  which  he  was  to  occupy  the  premises 
as  their  tenant  until  April  1st  at  a  stipulated 
monthly  rental,  the  notices  to  quit  w«e  suffi- 
cient, and  the  defendant  had  no  right  to  oc- 
cupy after  April  11th."  The  defendant  ex- 
cepted because  the  instructions  requested 
were  not  given.  The  defendant  also  except- 
ed because  the  court  caused  the  plaintiffs' 
damages  to  be  assessed  by  the  jury  in  connec- 
tion with  the  trial  of  the  Issue  upon  the  right 
of  possession.  The  damages  were  assessed  in 
two  Bums,— one  ($115.41)  tor  all  dements  of 
damage  except  those  pertaining  to  what  Is 
termed  "exemplary  damages,"  and  the  other 
($164.26)  for  oemplary  damages.  As  to  the 
latter  the  Jury  were  instructed  that.  If  the 
defendant's  withholding  of  possession  from 
the  plaintiffs  was  malicious.— if  he  was  gov- 
erned by  malice  and  a  desire  to  Injure  the 
plaintiffs,— they  were  «atltled  to  recover  com- 
pensation for  the  Injury  to  their  feelings,  and 
for  their  mental  annoyances  and  troubles 
growing  out  of  his  malicious  acts.  There  was 
no  exception  to  the  charge,  but  the  defendant 
claimed  that  the  plaintiffs  were  not  entitled 
to  exemplary  damages  in  soch  a  case,  and 
moved  that  the  sum  assessed  by  the  jury  oa 
that  account  be  stricken  from  the  Judgment 

George  B.  French,  for  plaintiffs.  B.  8.  & 
H.  A.  Cutter  and  J.  P.  Bartlett,  for  defendant 

BLODQETT.  J.  The  first  and  second  in- 
structions requested  by  the  defendant  were 
not  pertinent  to  the  issue,  and  therefore  were 
properly  denied.  The  Issue  was  not  whether 
It  was  the  duty  of  the  defendant  to  assent  to 
the  t«ins  stated  by  the  auctioneer,  nor  wbeth- 
er  his  silence  at  the  auction  would  have  es- 
topped him  from  setting  up  his  rights  as  ten- 
ant, but  whether  he  did  expressly  aaaesit  to 
those  terms,  as  he  might  lawfully  do.  Our- 
rier  v.  Ferley,  24  N.  H.  219,  226. 

The  third  instruction  requested  was  not  cor- 
rect, as  matter  of  law.  Hie  effect  of  the 
sale  was  to  subrogate  the  grantees  to  the 
rights  and  remedies  which  the  grantor  would 
have  had  If  the  estate  bed  not  been  conveyed 
(Pnb.  St  c.  246,  |  22),  and  thereby  make  the 
defendant  the  grantees'  tenant;  and  if  the 
defendant  as  a  part  of  the  terms  of  sale, 
agreed  that  liis  tenancy  should  terminate  in 
four  weeks  thereafter,  it  was  a  waiver  of  his 
light  to  three  months'  written  notice  to  quit 
under  the  landlord  and  t^iant  act  Having 
voluntarily  contributed  to  the  inducements 
which  led  to  the  sale,  and  the  plaintiffs  hav- 
ing presumably  seted  upon  such  Indncem^its, 
the  defendant  became  estopped  from  setting 
up  his  tenancy  from  year  to  year.  "Where 
one,  by  bis  words  or  conduct  intoitionally 
canees  another  to  believe  In  the  existence  of 
a  certain  state  of  things,  and  to  act  on  that 
belief,  so  as  to  alter  bis  previous  position,  he 
shall  be  conduded  from  denying  their  exist- 
ence provided  such  denial  will  operate  to  the 
prejudice  of  the  other  party."  Davis  v.  San- 
ders, 11  N.  H.  269,  261;  Davis  v.  Handy,  37 
N.  H.  65,  76;  Drew  r.  KlmbaU,  48  N.  H.  263. 


285.  And,  whatever  one's  real  meaning  or 
purpose  may  be.  If  be  so  condnct  himself  that 
a  reasonable  man  would  take  the  representa- 
tion to  be  true,  and  to  be  acted  upon,  and  It 
is  believed  and  acted  upon,  the  same  princi- 
ple of  estoppel  applies.  Simons  v.  Steele,  3ft 
N.  H.  73,  79,  and  authorities  cited. 

The  plaintiffs'  damages  were  pr(^>^ly  as- 
sessed by  the  jury  in  connection  with  the  trial 
of  -the  Issue  upon  the  right  of  possessicm. 
"If  a  defendant  flies  a  plea  of  tlUe  or  appeals, 
and  the  plaintiff  recovers  judgment  against 
him,  the  court  shall  cause  his  damages,  ex- 
emplary or  otherwise,  Including  a  just  com- 
pensation for  the  use  or  detention  of  the 
property,  and  for  any  injury  thereto,  to  be 
assessed  by  the  jury  who  try  the  issue,  or 
otherwise,  and  may  Issue  execution  therefor, 
or  the  same  may  be  recovered  on  the  recog- 
nizance as  before  provided."  Pub.  St  c.  246, 
I  20.  The  contention  of  the  defendant  that 
under  this  statute  the  jury  must  first  come 
in  and  report  to  the  court  their  findli^  upon 
the  Issue  ot  title,  and  then,  if  the  finding  Is 
for  the  plaintiff,  must  return  to  their  room, 
assess  the  damages,  and  report  again,  has  no 
merit,  except  that  of  novelty,  and,  if  adopted, 
would  occasion  merely  useless  circuity  and 
delay. 

The  exception  that  exemplary  damages  are 
not  recoverable  in  this  action  Is  settled  ad- 
versely to  the  defendant  by  the  statute  last 
cited,  and,  as  the  instructions  upon  this 
branch  of  the  case  were  not  excepted  to,  It 
must  be  presumed  they  were  satisfactory  to 
the  defendant  Walker  v.  Walko*.  64  N.  H. 
6S,  57»  S  Atl.  460.   BzocptlonB  oTemtled. 


CHASB,  J.,  did  not  Bit 
cnxred. 


The  others  con- 


(«8  N.  H.  fiW 

IiAWSON  T.  KnCBALL  et  oL 

(Simreme  Goort  of  New  HampaUre.  HUIsbonK. 
July  81,  1886.) 

MaORAirios'  LiBNS— Waivbr  — Partiss— DiacBfr- 
Tios  OP  Court. 

1.  Pub.  St  c.  141,  §S  10,  13.  15.  require  a  per- 
son who  performs  labor  and  famishca  material  In 
the  coDStractloD  of  a  boildlDg,  after  giving  notice 
that  be  wUI  claim  a  lien  thereon  for  the  same,  to 
render  an  account  to  tiie  owner  or  his  agent,  "as 
often  as  once  in  thirty  days,"  of  the  labor  per- 
formed  and  material  furnished  during  the  30 
days,  and  make  the  owner  liable  therefor  to  the 
eialmant  Bdd,  tlwt  the  failure  to  render  such 
account  Is  a  waiver  of  the  lien  for  the  preceding 
SO  days,  bat  does  not  {Mrednde  the  assertion  of  a 
lien  for  work  performed  and  material  famished 
tiiereafter. 

2.  The  allowance  of  an  amendment  bringing  in 
new  parties  defendant  is  a  matter  within  the  dis- 
cretion of  the  bial  court  to  wliidi  no  exception 
lies. 

Assumpsit  by  Harry  J.  Lawson  against 
Frank  P.  Kimball  and  others,  to  enforce  a 
Uen  for  $562.45,  the  balance  due  the  plain- 
tiff for  Ironwork  furnished  by  him  for  the 
building  of  defendant  Olark's  block.  The 
writ  is  dated  January  20, 18^  Facts  found 
bar  the  court    Kimball  was-  caark's  agent 
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and  had  charge  of  the  constrnctlon  of  the 
block.  Earl7  In  1898,  Clark  entered  Into  a 
written  contract  with  the  defendanta  M&u- 
rise  &  Dufrane  to  construct  for  him  a  brick 
block.  Maicta  25,  18S8,  the  pidlnticr  agreed 
with  Manrlse  &  Dufrane  to  furnish  and  pat 
In  place  on  the  block  skylights,  wall  caps,  and 
bay  windows  of  galvanized  Iron  for  $1,162. 
September  19,  1893,  the  plaintiff,  who  had 
then  partially  performed  hia  contract,  notified 
dark  and  Kimball  In  writing  that  he  should 
claim  a  Bnbcontractor*s  lien.  Previous  to  or 
on  December  6, 1893,  Maurlse  &  Dufrane  paid 
the  plaintiff  $000.  which  was  all  that  was  due 
him  for  labor  and  materials  furnished  np  to 
that  tine.  After  December  14,  1893,  the 
plaintiff  furnished  the  remaining  labor  and 
materials  necessary  to  finish  his  work,  and 
January  12,  1884,  completed  his  contract. 
The  next  day  he  gave  to  Olark  an  acconnt  In 
writing  of  the  labor  performed  and  materials 
furnished  within  the  preceding  SO  dajB, 
amounting  to  (562.45.  It  was  not  questlcui- 
ed  that  this  sum  was  due  to  him  from  Man- 
rise  &  Dufrane.  They  failed  January  12, 
1894,  before  they  had  finished  the  block. 
Clark  finished  it  at  a  cost  exceeding  the  con- 
tract price.  He  advanced  to  them,  before 
their  failure,  some  thousands  of  dollars  more 
than  was  due  to  them  under  the  contract 
He  paid  them  nothing  after  he  received  the 
account  rendered  by  the  plaintiff  January  13, 
1891.  The  plaintiff  brought  the  action  orl^- 
nally  against  Clark  and  Kimball  only,  seeking 
to  chai^  them  personally  for  his  dalm. 
Subject  to  their  exception,  he  was  after- 
wards permitted  to  amend  by  making  Mau- 
rtse  &  Dufrane  parties  defendant  tor  the  jnuv 
pose  of  establishing  and  enfordag  hit  aDeged 
Uen.   Judgment  fOr  pkUntiff. 

J.  W.  Oenter  and  Dnuy  ft  Peasle^  for 
plataitlff.  Andrews  ft  Andrews  and  Bum- 
ham,  Brown  ft  Warren,  for  defendants. 

CARPGNTEB,  C.  J.  A  person  who  per- 
forms labor  or  famishes  materials  to  the 
amount  of  $15  or  more  for  ecectingt  altering, 
or  repairing  a  honse  or  other  boildlngs  w  ap- 
purtenances, by  Tlrtoe  of  a  contract  with  an 
agent,  contractor,  or  subomtractor  of  tbe 
owner,  has  a  lien  thereon,,  and  on  any  right 
of  the  owner  to  the  lot  of  land  on  which  the 
house,  buildings,  ot  appurtenances  stand,  If 
he  gives  notice  In  writing  to  the  owuet,  or  to 
the  person  having  charge  of  the  property, 
that  he  shall  claim  such  Uen  before  perform- 
ing the  labor  or  furnishing  the  materials  for 
which  it  Is  claimed.  The  person  giving  the 
notice  "shall,  as  often  as  once  in  thirty  daTS, 
furnish  to  the  owner  or  person  having  charge 
of  the  property  on  which  the  lien  is  claimed, 
an  account  In  writing  of  the  labor  performed 
or  materials  fnrnlsbed  during  the  thirty  days; 
and  the  owner  or  person  In  charge  shall  re- 
tain  a  snfflclent  anm  of  money  to  pay  ancb 


claim,  and  shall  not  be  liable  to  the  agent, 
contractor,  or  8nb-conti*actor  therefor,  unless 
the  agent,  contractor,  or  sub-contractor  shall 
first  pay  it"  Pub.  St  c.  141,  fS  10,  33,  IB. 
The  requirement  of  an  account  once  In  80 
days  is  designed  for  the  protection  of  the 
owner.  If  within  30  days  after  notice  of  the 
claimant's  Intention  to  assert  a  Uen  be  re- 
ceives no  account  be  is  entitled  to  under- 
stand that  wltbtn  that  period  nothing  has 
been  done  for  which  a  Uen  Is  claimed,  and 
to  act  accordingly.  But  this  does  not  war- 
rant him  to  assume  that  a  Uen  may  not  be 
asserted  for  work  done  or  materials  furnish- 
ed during  the  succeeding  30  days  or  after- 
wards. The  claimant's  faUure  to  render  an 
account  In  30  days  Is  not  a  waiver  or  with- 
drawal of  his  notice.  He  Is  not  required  to 
furnish  an  account  tor  which  he  has  been  al- 
ready paid  by  the  contractor.  Such  an  account 
would  be  useless.  The  account  is  a  prereq- 
uisite to  the  maintenance  of  a  lien  for  the 
work  done  and  materials  furnished  during 
the  preoeding  30  days.  If  no'  Uen  Is  daim- 
ed,  no  account  need  be  rendered.  Whether 
the  owner  can  take  advantage  of  a  failure  to 
render  an  acconnt  by  which  he  Is  not  Injured 
is  a  question  that  need  not  now  be  consid- 
ered. Tbe  prinidpal  objection  urged  against 
the  maintenance  of  tbe  (Oaintlff'e  Uen  Is  that 
his  contract  with  Uaurise  &  Dufrane  was  en- 
tire, and  cannot  be  apportioned;  In  othw 
words,  that  the  sum  due  to  him  for  labor  and 
materials  furnished  after  a  partial  p^orm- 
ance  of  the  contract  cannot  be  determined. 
The  objection  has  no  foundation  in  fact 
The  court  finds  that  the  plaintiff  was.  on  the 
6th  day  of  December,  1S03,  paid  by  the  con- 
tractors tbe  sum  of  $600,  which  was  aU  that 
was  due  him  for  lab<n>  and  materials  by  him 
furnished  before  that  time.  This  Is  a  finding 
that  on  the  completion  of  his  contract  he 
would  be  entitled  to  receive  $682  more  from 
the  contractors.  It  is  conceded  that  for  the 
part  of  the  contract  which  the  plaintiff  per- 
formed after  December  14,  1893.  he  Is  Justly 
entitled  to  $562.45.  This  Is  an  apportionment 
by  the  act  of  the  parties.  What  the  law 
would  do  In  the  absence  of  the  parties'  agree- 
ment it  Is  not  necessary  to  consider.  Wheth- 
er Justice  required  that  the  amendment  mak- 
ing the  contractors  parties  to  the  suit  should 
be  granted  was  a  question  of  fact  for  the  trial 
court,  to  whose  declsi(»  no  exception  lies. 
Whether  the  i^alntllTs  suit  was  properly 
framed  for  tbe  purpose  of  enforcing  his  lien 
(Bryant  v.  Warren,  51  N.  H.  213;  Jacobs  v. 
Knapp,  50  K.  H.  71,  79;  HlU  v.  Callahan,  5S 
N.  H.  ^7),  and,  if  not,  whether  the  defect 
was  or  could  be  cured  by  the  amendmrai^  are 
questions  not  submitted  and  not  amoved. 
Judgment  for  the  plaintiff. 

WALLACE,  Jh  did  not  sit  The  others  con- 
curred. 
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SCHMIDT  et  al.  t.  BLLIS  et  al. 

(Supreme  Court  of  New  HampBhire.  HiUsboro. 
March  12,  1897.) 

INSOLTENCT— FARTNEKeniP—  NONRBSIDBNT  PlBIV 

NEK— JCHiaDICTlON. 

1.  Pub.  St.  c.  201,  5  46,  proTidiDg  that  the  in- 
soWencr  of  a  firm  ahull  render  each  partucr  in- 
solvcnt,  and  bis  i>ropert7  shall  pass  to  the  mes- 
senger and  assignee  in  the  insolreocy  proceed- 
laga,  is  a[H>licabte  to  such  partners  oul;  aa  reside 
in  the  Btate. 

2.  miough  the  iosoIveDcy  court  has  no  jurisdic- 
tion of  nonresident  debtors,  under  Pub.  St.  c. 
201,  §§  6,  42,  such  exemption  of  a  nonresident 
partner  and  ot  his  private  property  £rom  the  op- 
eration of  the  law  does  not  depriTe  the  court  of 
Jnrisdiction  oTer  the  resident  partner,  bis  individ- 
nal  property,  and  the  partuaship  ptogettj  In  bia 
poueasiDn. 

Appeal  from  iwobate  conrt,  HiUsboro  cotmty. 

Attachment  by  Schmidt  and  another  against 
Ellis  and  anothOT.  From  a  decree  of  the  pro- 
bate ooart  adjudging  defendants  Insolvent, 
plaintiffs  appeal.    Facts  agreed.  Dismissed. 

In  1S92  the  defendants,  Ellis,  of  Manchester, 
and  Tirrell,  of  Boston,  in  Massachusetts,  began 
business  in  Manchester  as  co-partners  under 
the  name  of  EUIs  &  Co.  All  the  business  of 
the  firm  has  been  done  in  Manchester,  and 
they  bare  had  elsewhere  no  partnership  prop- 
erty. In  August,  1895,  their  property  was  at- 
tached by  the  plaintiffs,  and  in  September  fol- 
lowing, upon  their  own  petition,  the  firm  was 
decreed  insolvent  The  plaintiffs  assign  as  the 
reason  for  their  appeal  that  the  decree  Is  Inval- 
id, becatise  one  of  the  defoidantB  Is  not  a  resi- 
dent in  the  state. 

Bumham,  Brown  &  Warren  and  Drury  ft 
Peaslee,  for  appellants.  D.  A.  Taggart,  for 
appellees. 

CARPRNTBR,  O.  J.  The  statute  pio^ng 
that  "the  insolvency  of  a  partnership  shall  ren- 
der each  partner  Insolvent  within  the  meaidng 
of  tills  chapter,  and  his  property  •  •  « 
shall  pass  to  the  messenger  and  assignee  In  the 
partnership  proceedings"  (Pub.  St  c.  201,  S  46), 
Is  aK>Ucable  to  such  partners  only  as  reside  In 
the  state.  The  Insolvency  court  has  no  Juris- 
diction of  nonrttident  debtors.  Pub.  St  e.  201, 
H  6,  42;  Ayer  t.  Weeks,  65  N.  H.  248,  18  Atl. 
1108;  Smltb  V.  Stanly,  67  K.  H.  — ,  86  AtL 
2S4;  Smith  T.  Hammond  (Coos,  June,  1885).i 
Ttrrell  Individually  and  his  private  property 
are  not  affected  by  decree.  But  his  ex- 
onptlm  from  the  operation  of  the  law  does 
not  deprive  the  court  of  its  JnrlsdlcUon  over 
EUis,  his  hidlTldnal  property,  and  the  part- 
nership iwoperty  In  his  possession.  No  more 
does  the  circumstance  that  TlrreD's  separate 
property  cannot  be  here  administered  and  dis- 
tributed among  his  creditors  afford  any  rea- 
son why  the  pn^er^  of  Ellis  and  of  the  firm 
should  be  "screened  from  the  (H>eratlon  of  the 
Insolvent  law."  McDanlel  t.  King,  5  Cush. 
469.  476.    Appeal  dismissed.    All  concurred. 

1  The  opinion  had  not  been  filed  October  25, 
1897* 


(68  N.  H.  GEO 

HINDS  et  al.  T.  HEATH. 

(Supreme  Court  of  New  Hampshire.  Hfllsboro. 
July  81.  1896.) 

iKSOLTBNCr  — PSTITIOK— EXECOTIOS    BT  CbEDIT- 

or's  Agent— Dbdts  Patablg  is  Fdtcre. 

1.  A  creditor's  petition  in  insolvency  may  be 
executed  by  one  specially  authorized  to  act  for 
him. 

2.  In  Pub.  St.  e.  201,  §  42,  providing  that  a 
petition  of  creditors  in  insolvency  proceedings 
must  show  that  the  debtor  is  "owing"  them  $300 
or  more,  and  that  his  prcqwrty  within  the  state, 
not  exempt  from  attachment,  is,  in  their  belief.  In- 
sufficient to  [tay  his  "debts,"  the  amount  required 
to  be  owing  to  petitioners  may  include  claims  pay- 
able at  a  future  date. 

3.  In  estimating  the  amount  owing  to  petition- 
ere,  a  note  made  by  a  finn.  since  dissoiTed.  of 
which  the  debtor  was  a  member,  may  be  Indnded. 

Appeal  from  probate  court,  HiUsboro  county. 

Petition  by  O.  L.  Hinds  and  others  to  the 
probate  court  for  a  decree  adjudgliig  6.  M. 
Heath  Insolvent.  From  a  decree  for  petition- 
ers, defendant  appeals.  Dismissed. 

Facts  agreed:  A  salesman  of  one  of  the 
plaintiffs  subscribed  the  piaintitTs  name  to  the 
petition,  and  made  oath  to  It  as  his  agent,  at 
bis  request,  commimlcated  by  telegraph.  A 
part  of  the  defendant's  Indebtedness  to  the 
plaintiffs  consists  of  a  promissory  note  made 
by  a  firm  now  dissolved,  of  whicli  the  defend- 
ant was  a  member,  and  the  other  member  of 
which  is  solvent,  and  of  a  promissory  note 
which  did  not  become  due  and  payable  until 
September,  1S95.  If  dther  note  Is  deducted, 
from  the  plaintiffs*  claims,  the  defendants  in- 
debtedness Is  less  than  $300. 

J.  B.  Parker,  for  appeUant  B.  S.  &  H.  A. 
Gutter,  f  ai^iidleea. 

CARPENTER,  C.  J.  The  creditor's  execu- 
tion of  the  petition  by  the  salesman,  bis  au- 
thorized agent,  was  sutficient  Flint  v.  Clin- 
ton Co.,  12  N.  H.  430,  436.  The  fact  that  an- 
other is  equally  liable  with  the  defendant  up- 
on one  of  the  demands  of  the  plaintiffs  does 
not  make  the  debt  any  tbe  less  an  Indebtedness 
of  the  defendant  Upon  the  debtor's  assign- 
ment, he  may  be  declared  insolvent,  although 
none  of  his  debts  are  due  and  payable.  It  is 
eutflclent  If  It  "shall  appear  to  tbe  satisfac- 
tion of  the  Judge  that"  he  "is  not  able  to  pay 
bis  debts  in  full."  Debts  not  due  are  provable 
against  his  estate.  Pub.  St.  c.  201,  6,  7. 
13.  A  petition  of  creditors  in  Insolvency  pro- 
ceedings must  show  that  the  debtor  Is  "owing" 
them  $300  or  more,  and  that  "his  property 
within  the  state,  and  not  exempt  from  attach- 
ment. Is  In  their  belief  lusutficlent  to  pay  his 
debts."  If  these  all^atlons  "are  found  to  be 
true,  the  Judge  shall  adjudge  tbe  debtor  in- 
solvent." Pub.  St  c.  201,  8  42.  By  the  word 
"debts"  the  legislature  Intooded  all  debts,  as 
well  those  that  are  not  as  those  that  are  pres- 
ently payable.  If  this  were  otherwise  doubt- 
ful, it  Is  made  certain  by  the  provision  that 
debts  not  due  may  be  proved.  In  ordinary 
and  popular  speech.  If  not  In  a  strict  and  tech- 
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Dlca]  sense,  one  la  properly  said  to  be  Indebted 
to  another,  or  to  be  "owing"  him  a  debt, 
though  It  is  payable  at  a  future  day.  TJ.  S.  v. 
Bank,  6  Pet  33,  30,  37.  In  this  sense  "owed" 
ts  used  In  the  statute  providing  that  the  com- 
missioner to  allow  claims  against  the  estate  of 
a  person  deceased  "shall  allow  all  Just  de- 
mands which  the  deceased  owed,  •  •  • 
although  such  demands  may  not  then  be  paya- 
ble." Pub.  St.  c.  192,  S  8.  Any  other  con- 
struction would,  in  some  cases,  defeat  the  pur- 
pose oC  the  statute.  A  creditor  whose  demand 
is  due,  and  sufficiently  large,  could,  by  attach- 
ment and  levy,  appropriate  to  its  satisfaction 
the  entire  property  of  the  debtor,  in  spite  of 
all  the  other  creditors,  if  their  debts  do  not 
fall  due  within  three  months  from  the  time  of 
the  attachmeat  Appeal  dismissed.  All  oon- 
cmred. 

W  H.  H.  Ml) 

YAIXBY  T.  CONCORD  ft  M.  R.  R. 

'(BuprBme  Conrt  of  New  Hampshire.  Hllbboro. 

July  81,  1896.) 
NraLioBKOB— •Flbadins—Ddk  Cak*— Pbtohtbx- 

IKO  HOBBBS— OOTBIDB  OT  HiaBWAT— EtIDBKCB 

— SuBSEQUKNT  Conduct— iMAUKiBS—DirFBKBrfT 

DkBSS— CkOSS-BZAMIMATIOX— SOOOBSTIOH  —  Ks- 
BTTTAL. 

1.  Where  irtainturs  horses  were  frightened 
loinber  neglfgently  idled,  an  allegation  of  dne 
care  is  not  necessary  In  an  action  for  injuries  oc* 
canned  theretv< 

2.  As  evidence  that  hor  tawses  were  Mghtened 
It  a  ^le  of  himher  likely  to  trightea  horaefl, 
plaintiff  may  show  their  oondnet  on  the  same  day, 
OD  being  imea  by  tbe  ^Ue,  after  they  were 
frightened. 

8.  Tie  kind  of  dress  that  a  plalntifC  Is  obliged 
to  wear  after  her  iajory  may  oe  shown,  ra  the 
qoestioD  of  the  extent  of  the  injury. 

4.  Where  defendant,  by  questions  propounded 
OD  CTOfls-ezaniinatiOD,  suggests  or  insinuates  that 
plidntiflTfl  relations  with  a  certain  man  aie  Ulidt, 
Bbe  may  rebut  the  snggestlon  hj  evidence  that  it 
was  without  foundation. 

6.  The  fact  that  lumber  was  negligently  piled 
outnde  the  limits  of  a  highway  doea  not  relieve 
Qoe  frmki  liability  for  injnrin  occasioned  by 
honea  In  the  hii^way  bdng  frightened  tfaerelv* 

Exceptions  from  HlUsboro  eotmty. 

Action  by  Flora  L.  Valley  against  the  Ocm- 
cord  &  Montreal  Raihoad.  There  was  a  juOg- 
ment  for  platntlft,  and  defendants  1»ing  CBxg- 
tlons.  Overruled. 

The  court,  subject  to  exception,  overruled  a 
demurrer  to  the  declaration,  the  allegations  of 
which  were,  In  mibstance,  that  the  defendants 
"bo  negligently  and  carelessly  placed,  piled, 
and  scattered  about,  close  to"  a  public  high- 
way, certain  planks,  timbers,  and  lumber,  that 
the  plaintiff's  horse,  attached  to  a  wagon, 
while  she  was  lawfully  driving  it  on  the  high- 
way near  the  timl^ers  and  lumber,  was  there- 
by frightened,  and  caused  to  run  and  upset 
the  wagon,  whereby  the  plaintiff  was  Injured. 
.  The  accident  occurred  near  a  highway  cross- 
ing, and  the  horse  was  afterwards,  on  the 
same  day,  twice  driven  by  the  same  place. 
The  plalntltTs  coonsel,  in  his  opening,  stated 
that  on  approaching  near  the  lumber  the  horse 
"became  uneasy,  excited,  and  pricked  up  her 


ears,"  and  that  on  the  first  occasion  "a  person 
took  her  by  the  bridle  and  led  her  past  the  ties 
and  planking,  after  which  she  was  willing  to 
go  along,  and  resumed  her  usual  pace."  To 
these  statements  the  defendants  excepted. 
Subsequently  the  plaintiff,  without  objection. 
Introduced  evidence  tending  to  show  that  the 
conduct  of  the  horse  was  as  stated  by  counsel. 
Subject  to  exception,  the  plalntitT  testified  that 
she  wore  a  Mother  Hubbard  dress  the  sum- 
mer after  the  accld^t;  that  she  could  not 
bear  clothing  around  her,  or  wear  corsets;  that 
she  had  worn  them  only  twice  since  the  acci- 
dent, and  always  wore  them  before;  that  prior 
to  the  accident  her  clothes  were  suspended 
ftom  her  corsets,  and  slnoe  by  suspenders  over 
her  shoulders.  The  plaintiff's  evidence  tend- 
ed to  show  that  for  five  years  prior  to  the  ac- 
cident she  was  employed  as  housekeeper  1b 
the  hotel  of  one  Condon.  She  was  cross-ex- 
amined In  respect  to  her  relations  with  Con- 
don, for  the  purpose,  apparently,  of  showing 
that  they  were  Improper.  On  reexamination 
she  was  permitted,  subject  to  exception,  to 
state  what  persons  composed  Condon's  family 
and  employ^,  and  to  name  some  of  his  board- 
ers. A  physician  called  to  the  plaintiff  soon 
after  the  accident  testified  that  be  found  her 
in  bed;  that  she  was  uervow,  flinched  under 
examination;  and,  subject  to  exertion,  that 
he  considered  her  hardly  capable  of  making 
correct  answers.  Another  physician  testified 
that  he  examined  the  plaintiff,  and  found  the 
coccyx  displaced,  and,  subject  to  exception, 
tbat,  if  she  were  thrown  from  a  wagon  and 
dra^^  feet  first,  she  might  strike  against 
something  and  fracture  the  coccyx;  that,  if 
she  was  dragged  by  the  hands,  there  would 
be  a  possibility  of  striking  against  something, 
and  fracturing  it;  that  it  Is  pretty  well  pro- 
tected, still  a  fall  upon  the  back  frequently 
fractures  It  The  court  declined  to  instruct 
the  Jury  that,  if  the  ties  and  planks  were  out- 
side the  limits  of  the  highway,  the  defeudanta 
were  not  UaUe. 

Bumham,  Brown  Sc.  Warren  and  G.  W.  Pres- 
cott,  for  plaintiff.  F.  S.  Stroeter,  O.  E. 
Brandi,  and  3.  W.  Fdtows,  for  defendants. 

CARPENTER,  O.  J.  The  demurrer  was 
properly  overruled.  An  allegation  of  due  care 
on  the  part  of  tlie  plaintiff,  or  ihut  the  lumber 
was  within  the  limits  of  the  highway,  was  not 
necessary.  Corey  v.  Bath,  35  N.  H.  B30;  Gor- 
don V.  Railroad,  58  N.  H.  396. 

The  conduct  of  the  plaintiff's  horse  after  the 
accident,  and  on  the  same  day,  on  being  driv- 
en by  the  pile  of  lumber,  was  competent'  evi- 
dence on  the  question  of  the  cause  of  the  ac- 
cident It  tended  to  show  that  the  horse  took 
fright  at  the  lumber,  and  also  that  the  lumber 
was  likely  to  frighten  horses.  Darling  v.  West- 
moreland, 52  N.  H.  401.  The  remarks  of  the 
plaintUTs  counsel  on  the  subject  in  his  <q>ening 
statement  were  therefore  tmobjectlonable. 

The  plaintiff's  testimony  regarding  the  kind 
of  dress  that  she  was  obliged  to  wear  otter 


Digitized  by 


Google 


884 


88  ATLANTIC  'BBPOBTEEU 


<N.H. 


the  accident  was  competent  on  the  gnartloii  of 

the  extent  of  her  injoiy. 

The  plalntllTs  relations  with  Condon  were 
not  relevant  to  any  Issue  in  the  case.  A  sug- 
gcstlon  or  insinuation,  made  by  questions  put 
upon  cross-examination,  or  In  any  other  man- 
ner, that  their  relations  were  Illicit,  could  hare 
been  made  for  no  purpose  except  to  affect  the 
weight  of  her  testimony  as  a  witness,  or  to 
prejudice  the  Juiy  against  her.  Whichever 
may  h&ve  been  the  defendant's  purpose,  jus- 
tice required  that  the  plaintiff  be  permitted  to 
rebut  the  Buggesticni  by  evidence  tending  to 
show  that  It  was  without  foundation. 

No  ground  of  objection  to  the  testinxmy  oC 
the  physicians  has  been  suggested,  and  none 
Is  perceived. 

"nie  instruction  to  the  Jury  requested  by  the 
defendants  was  properly  refused.  One  who 
negligently  places  near  a  public  highway  an 
object  calculated  to  frighten  horses  lawfully 
traveling  thereon,  or  who  n^llgently  conducts 
his  lawful  business  In  such  a  manner  as  to 
frighten  tbem,  is  liable  for  the  consequences. 
Gordon  v.  Railroad,  58  N.  H.  396;  Lewis  v. 
Railroad,  60  N.  H.  187,  189;  House  v.  Met- 
coif,  27  Conn.  631,  640;  Knight  v.  Manufac- 
turing Go.,  S8  Oomi.  438.  Bxccvtliois  overrul- 
ed.  All  eoncnrred. 


07  N.  H.  no 
I*ACONIA  8AV.  BANK  v.  TOWN  OV  LA- 

CONIA. 

(Sivreme  Court  of  New  Hampshin^  Belknap. 
Matcb  17.  1898.) 

Taxation— Pbopbktt  Subjbot— Ooasiutt  Fohd 
or  Uavixos  Ba^ks. 

Pnb.  St  c.  65,  SI  6.  11.  12,  requh«  eveir 
savings  bank  to  pay  to  the  state  treasurer  annu- 
ally,  on  October  Ist^  a  tax  of  1  pa  cent,  on  the 
amount  of  the  deposita  on  which  It  pays  interest, 
and  its  capital  stock,  less  the  value  of  all  its  real 
estate;  and  provide  that  the  real  estate  shall  be 
taxed  to  the  corporation  in  the  town  where  situ- 
ated, and  that  ''the  taxes  assessed  as  aforesaid 
upon  savings  backs  •  •  •  iball  be  in  lieu  of 
all  other  taxes  against  the  corporation  and  against 
their  stockholders  and  d^ositors  on  account  of 
their  Interests  therein."  Chapter  16Q,  i  16,  re- 
quires sudi  banks  to  keep  a  guaranty  fund,  whicli 
cannot  be  aaed  for  dividends.    HHd,  that  the 

Saranty  fund  cannot  be  taxed  In  the  town  where 
e  bank  is  located  under  tlie  designation  of  "snv* 
plus  capital." 

The  Laconla  Savings  Bank  appeals  from  an 
uaessment  of  taxes  made  the  selectmen  at 
the  town  of  Laconla.  Case  heard  on  an  agreed 
statement  (tf  facts.   Tbz  abated. 

Facta  agreed:  April  1,  1892,  the  selectmen 
of  Laconla  assessed  state,  county,  town,  and 
school  taxes,  amounting  to  Sl^ild,  and  school- 
house  taxes  amounting  to  f  89.60,  on  the  sum 
of  (64,000,  as  surplus  capital  of  the  plaintiff, 
a  savings  bank  located  In  Laconla.  The  plain- 
tiff had  a  guaranty  fund  of  that  amount,  which 
the  defendant  claims  and  the  plalntlft  denies  Is 
to  be  deemed  surplus  capital  of  a  trflnlr'^g  in- 
sUtuttra,  and  aut^ect  to  taxatku. 


B.  A.  &  C.  B.  Hibbard.  for  plalnUfl.  Jewell 
&  Ston^  for  defendant 

SMITH,  J.  Every  savings  bank  Is  required 
to  "pay  to  the  state  treasurer,  annually,  on  the 
first  day  of  October,  a  tax  of  one  pw  cent,  up- 
on the  amount  of  the  general  and  special  de- 
posits on  which  it  pays  Interest,  and  Its  capital 
stodc,  less  the  value  of  all  its  real  estate  wher- 
ever situated."  Pnb.  St  c.  66,  S  S.  The  real 
estate  of  savlnga  banks  "shall  be  taxed  to  the 
corporation  In  the  town  wh^  situated,  as  real 
estate  of  other  parties  Is  taxed."  Id.  c.  65,  I 
11.  "The  taxes  assessed  as  aforesaid  upon 
savings  banks  •  •  •  shall  be  in  lieu  of 
all  other  taxes  against  the  corporations  and 
against  their  stockholders  and  depositors  on 
account  of  Ihelr  interests  therrin."  Id.  c.  66. 
S  12.  The  principal  statutes  relating  to  the 
taxation  of  savings  banks,  anterior  to  the  Pub- 
lic Statutes,  are  noted  in  the  margln.i^  Hie 
word  "accumulations,"  inserted  in  the  statute 
of  18G4  (chapter  4028,  S  D.  and  In  the  revl  - 
Blons  of  1867  and  1878  (Gen.  St  c.  58,  S  12; 
Gea.  Laws,  c.  65,  i  7),  disappeared  In  the  revi- 
sion of  1891  (Pub.  St  c.  65,  S  4).  The  report 
of  the  commissioners  of  revision  (page  187,  i 
4)  subjected  the  guaranty  fund  and  undivided 
profits  of  saving  banks  to  the  state  tax.  Bat 
the  legislature  struct  out  all  that  related  to  the 
taxation  of  the  guaranty  fund  and  undivided 
profits.  Pub.  St  c  66,  S  4.  By  this  actk>n 
the  I^slature  indicated  Its  intent  not  to  tax 
the  guaranty  fund  and  undivided  profits.  The 
keeping  of  a  guaranty  fund  la  made  compul- 
sory, and  it  cannot  be  used  for  dividends.  Id. 
c  165.  {  16.  Thla  fact  famishes  a  reason  for 
the  omis^on  of  the  legislature  to  tnclnde  tt 
with  deposits  for  taxation.  If  the  Intent  was 
to  impose  the  state  tax  of  1  per  cent  upon  the 
guaranty  fond  and  undivided  profits,  we  shoold 
not  have  expected  the  legislature  would  strike 
out  words  from  the  commissioners'  report 
which  woald  bare  made  tbe  intent  clear  be- 
yond o<»itioreray,  and  leave  tta  Intent  to  be 
gathered,  from  such  terms  as  *i^>eclal  deposits" 
or  "capital  stodc,**  especially  when  other  cor- 
porations are  named  In  the  same  section  to 
whldl  such  terms  may  more  properly  be  ap- 
plied. SUII  leaa  la  It  reaaonaUe  to  101^1008 
that  by  striking  oat  ttmm  worda  tbe  Intent 
was  to  permit  towns  In  vrtilch  savings  banks 
are  located  to  impose  a  tax  upon  the  fund  and 
Iiroflts  at  a  rate  almost  certain  to  be  mucli 
higher  than  the  state  rate,  for  the  exclusive 
benefit  of  the  towns,  and  whereby  other  towns 
In  which  depositon  reside  would  be  deprived 
of  tiielr  proportionate  Shares.  We  discover  no 
intent  to  dq^art  from  tbe  nnlf  (vm  mode  of  tax- 
ation taeretoftne  in  force  tea  a  mode  which 
would  be  Inequitable  In  Its  c^toatlon.  Tbere 

1  Rev.  St  e.  39,  S  3;  Id.  c.  40.  M  1,  4;  Id,  c 
41, 1  7:  Id.  c.  42,  9  8;  taws  1848,  c  737;  Lawa 
1861,  c.  2493;  Laws  1864,  c.  2873;  Laws  1866, 
c.  4072;  Oen.  St.  &  49,  S  6,  par.  6:  Id.  c.  58,  || 
12-14;  Laws  1869,  c.  4;  Laws  IBTS^  &  ITTI  2; 
Laws  1873,  c.  2;  Laws  1874,  c.  71;  Gen.  I«WS, 
&66,He-0iXd.cl7ai 
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k  no  ftTfdence  that  the  purpose  was  to  rabject 
one  portkm  of  tbe  d^raita  to  taxation  1^  tbe 
atate  at  me  rate,  and  another  portion  I17  a  stal- 
ls town  at  another  rate.  The  reaanu  which 
led  to  tbe  enactment  of  the  prorMon  that  tbe 
towns  where  tbe  depoattora  reside  shall  sbare^ 
xat>portlonatel7  In  the  tax  paid  to  tbe  state 
(Pab.  St  c.  66, 1  8)  are  eqoally  strong  against 
ezdodlDg  them  from  shutaig  in  the  tax  assess- 
ed l>y  the  town.  If,  however,  the  constmctloa 
€t  sections  4,  6,  c.  6S,  Fab.  Bt,  Is  that  the 
gnarantj  fond  Is  taxable,  It  Is  idsm  that  the 
tax  is  payable  to  the  state  treasnrer  at  the 
rate  <tf  1  par  cent  The  langnage  of  section  6 
Is,  "Stverr  sadd  coipoiatlon  •  •  •  shall 
pay  to  tbe  state  treasnrer.  anatianr,  on  On 
first  day  of  October,  a  tax  of  one  per  cent,"  etc. 
No  aothorlty  for  the  asaesame&t  of  such  a 
tax  Is  glTOi  to  the  town  where  the  bank  Is  lo- 
cated. Bnt  the  decisive  answer  to  tbe  claim 
of  Oie  defendant  Is  Hie  statute  Itoelf.  Section 
12  eq>ressl7  ivoTldea  that  **the  taxes  assessed 
as  aforesaid"— that  Is,  1  per  cent  tqpon  deposits 
and  open  Cfqdtal  stock.  If  any  (section  B),  and 
opim  real  estate  In  tbe  town  where  It  Is  sltoat 
ed  as  real  estate  of  otber  parties  is  taxed  <sec- 
tkm  U)— "shaU  be  to  ilea  of  aU  other  taxes," 
etc  The  statute  snbjectlng  to  taxation  '*the 
snrplns  capital  on  hand  of  banking  institu- 
tions" (Pnb.  St  c.  65,  f  7.  par.  4),  "in  tbe  towns 
wherein  ench  iMiTiWng  inatltntlons  are  located" 
CU.  c.  66, 1  6),  wuB  originally  enacted  In  1S48. 
Laws  1849^  c.  848.  At  that  time  ittae  whole 
anunint  oC  depo^  In  all  the  sarlngs  banks  of 
tbe  state  was  only  ¥1,601,510.96.  Tbe  common 
undostandlng  has  been  that  the  statute  of 
1819  was  aimed  at  banks  having  a  capital 
stock,  and  anOiorlsed  to  Issne  bins  for  drcnla- 
tkm  as  money;  and  the  nnlTorm  practice  has 
been  against  the  taxation  in  the  towns  of  any 
part  of  savlngB  banks  deposlte  as  surplus  capi- 
tal. They  have  no  capital  stock  separate  from 
thdr  deposits,  wblcA  fluctuate  from  day  to 
day,  as  deposits  are  wlttdrawn  m  new  de- 
posits made.  In  1819  there  was  no  guaranty 
fond.  If  there  was  any  surplus  not  annually 
divided  among  ttm  d^wtttors.  It  was  distribut- 
ed as  an  extra  dividend  at  steted  periods,  vary- 
ing trapa  two  to  five  years^  and  undoubtedly 
was  so  toconslderable  to  anunmt  that  It  was 
omitted  from  inoperty  sul^ect  to  taxatton,  as 
carriages  are  whose  value  does  not  exceed  1 50, 
or  horses  and  cattle  not  over  18  months  old, 
and  sheep  milen  over  6  mcmtbs  old.  The  guar- 
anty fund  Is  limited  In  amount  to  5  per  cent 
of  the  deposits.  Pub.  St  c.  165,  f  16.  In  view 
{a  the  provisions  of  chapter  snt^ecUng  at 
least  96  per  cent  of  the  deposits  to  a  state 
tax  of  1  per  cent,  whltib,  with  the  tax  on  real 
estete^  Is  declared  in  sectlra  12  to  be  *in  Uen 
of  an  otber  taxes,"  It  Is  not  reasonaUe  to  bold 
Oiat  the  le^latme  Intended  to  authorise  the 
taxation  of  tiie  balance  of  the  deposits,  whldi 
cannot  exceed  5  per  cent  thereof,  denominated 
to  chapter  166, 1 16,  a  "guaranty  fund,"  to  the 
town  where  the  bank  is  located,  undor  tbe  des- 
IgnatloD  of  "surplus  capital,"  In  chapter  56,  | 
4L  No  reason  appears  for  taxing  a  part  of  the 
38A^-2S 


dQpoBtts  at  one  rate  and  asottier  part  at  an- 
olber  rate,  tn.  this  case,  tiw  rate  In  Laconla  to 
18&2  was  more  than  double  the  state  rate. 
The  platotlff  Is  entitled  to  have  the  tax  abated. 
All  c<mcurred. 

(«  K.  H.  2N) 

BIDER  V,  CITY  OF  PORTSMOUTH. 

(Snpreme  Court  of  ^ew  Hampshire.  Rocking- 
ham.   Biarch  17,  1893.) 

MuKiciriL  C0KFOBAT10S8— Council  CoHiiiTTBBa 
— EzpBNSBS— Allowancb  ot  Claims — 
ACTIO.VB — Splittinq  Caosbs. 

1.  Where  members  of  a  board  of  aldermen  are 
appointed  a  qpedal  committee,  with  aatbority  to 
do  wb&t  in  their  opinion  would  "best  anbaerve  the 
interest  of  the  city"  in  relation  to  a  bill  pending 
in  tbe  legislatnre,  they  are  oititled  to  be  rehn- 
bnrsed  by  the  city  for  personal  expenses  neees* 
sarfly  Incurred  In  the  discharge  of  their  duty. 

2.  Bach  may  maintain  hia  separate  action  for 
the  recovery  of  such  expenses. 

3.  When  a  committee  of  a  board  of  aldwmen 
consists  of  two  membCTs,  the  action  of  both  Is 
necessary  in  order  that  expenses  incurrea  in  com- 
mittee work  may  iand  the  dty. 

4.  A  member  of  the  city  council  cannot  lawfoUy 
vote  upon  the  question  of  the  allowance  of  a  dis- 
puted claim  against  the  city,  in  whidi  he  has  a 
direct  personal  and  peconlary  to^eet 

Assumpsit  by  John  B.  Rider  against  tha  city 
of  Portsmouth  for  mamey  paid.  Facts  fotmd 
the  court:  Febmaiy  ^  1891,  tbe  board  of 
mayor  and  aldermen  of  Pwtsmoufh  authoriaed 
tbe  mayw  to  employ  oonnsd  to  look  after  the 
toteresto  of  the  dty,  as  afltetcd  by  a  bDl  then 
pending  in  the  legislature,  and  which  after- 
wards became  a  law.  Iaws  1881,  e.  209. 
February  19th  the  board  reconsidered  Us  actton, 
and  'appointed  a  epedal  committee,  eonsMtog 
of  two  of  Its  monbers,  at  wfaon  the  platotlff 
was  one,  wltti  the  ssme  authority,  and  with 
"addltlooal  powers  •  •  •  to  all  matters 
whm  they  are  ot-optolw  It  will  best  subserve 
the  Interest  of  tbe  dty  or  Its  ddzens.**  The 
plaintiff  went  to  Concord  for  tbe  purpose  ot 
obtaining  changes  in  some  objectiooable  provi- 
sions of  the  bOl,  expanding  for  car  fares  and 
hotel  fficpenses  ^11.66.  He  ahw  paid  the  tat- 
tber  snm  of  921.60  fw  tbe  expenses  of  three 
othw  dtlaois  Incurred  bi  going  to  Ocnoord  at 
bis  request  for  the  same  purpose.  The  plain- 
tiff seAs  to  recover  these  sums.  April  '23, 
IS8I,  the  board  of  mayor  and  aldermen  ord^>d  * 
certain  bflls,  classed  as  contingent  to  be  paid, 
tocluding  flie  platotUTs,  "when  approved  by 
the  pn^er  committee."  The  idaintlff,  as  chair- 
man of  tbe  committee  on  legislative  matters, 
approved  his  own  bill.  Five  at  tbe  aldermen, 
including  tbe  plaintiff  (five  being  necessary  te 
make  a  qtuNnun),  also  approved  the  bUL  Tbe 
'dty  ordtoances  (ctaaptn  2,  H  8>  10-12)  jvovlde 
that  the  committee  on  accounts,  conslBtlng  of 
two  aldermen  and  one  member  of  tiie  cmnmon 
council,  shaU  examine  all  claims  against  the 
dty,  and  c^l^  the  allowance  of  the  same 
when  found  correct;  that  after  biHs  have  been 
certified  Iqr  the  committee,  and  been  ordered  by 
tbe  board  of  mayor  and  aldermen  to  be  paid, 
the  mayor  shaU  make  bis  draft  for  the  amount 
required,  from  which  tbe  bUta  shall  be  paid  by 
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the  treasnrer.  Verdict  for  the  plaintiff  for 
$11.56  and  Interest,  which  the  defendant  mov- 
ed to  set  a&lde.  The  plaintiff  moved  to  In- 
crease the  Terdlct  by  Including  tbe  Item  of 
$21.00  and  Interest    Judgment  on  the  verdict. 

Samuel  W.  Emery  and  John  Hatch,  for  plain- 
tiff. Bmeat  L.  Gnptill  and  Oalvln  Pager  tor  de- 
fendants. 


SMITH.  3.  The  vote  appointing  the  plain- 
tiff and  another  aldernmn  a  committee  gave 
them  authority  to  do  what  In  their  (pinion 
would  "best  subserve  the  interest  of  the  city 
cr  Its  citizens"  In  relation  to  the  bill  then  pend- 
ing In  the  l^lslature.  For  personal  expenses 
necessarily  Incurred  In  the  discharge  of  their 
duties  each  member  is  entitled  to  be  rehnbursed 
by  the  city,  and  each  may  maintain  his  sepa- 
rate action  for  tbe  recovery  th«wf.  The  mo- 
tion to  set  aside  tbe  verdict  must  therefwe  be 
denied. 

The  vote  authorized  the  committee  to  act 
jointly,  and,  If  tbe  committee  had  consisted  of 
more  than  two  members,  the  consent  of  a  ma- 
jority would  have  been  necessary  to  bind  the 
city  by  its  action;  but,  consdstlttg  of  only  two 
membacs,  tbe  actl<Hi  at  both  was  necesury  tor 
the  employmrait  ot  persons  at  the  expense  of 
the  city.  It  was  entitled  to  action  governed 
by  the  eomldned  wisdom  ot  both  members. 
The  Item  of  $21.50  was  authorized  by  the  plain- 
tiff alone.  If  the  other  member  bad  been  ccm- 
sulted,  the  plaintiff  might  have  been  convinced 
of  the  inexpediency  of  the  expenditure. 

Tbe  next  Inquiry  la  whether  the  action  of  tbe 
plaintiff  has  been  ratified,  or  the  claim  ap- 
proved. It  has  not  been  certified  by  the  joint 
standing  committee  on  accounts,  as  required  by 
the  dty  ordinances.  It  Is  said  In  the  plaln- 
tilTa  brief  that  the  oonmlttee  on  accounts  had 
been  abtrilahed  btfore  the  plaintiff's  bill  was 
rendered  to  Oie  fdty,  and  tbat  tbe  then  existing 
ordinance  required  all  dalms  to  be  laid  before 
the  aldermen  for  apiffovaL  Tbe  plaintiff  pre- 
sented bis  daim  to  that  board,  and  April  23, 
JSffl,  tbe  aldomen  ordered  the  plalntiflTs  un 
to  be  paid  when  approved  by  the  proper  com- 
mltiee.  It  was  not  amvoved  by  the  conunlttee 
on  accounts,,  nor  by  a  majority  ot  the  aldei^ 
Vmen,  without  the  plaintiff,  who  was  a  member 
of  the  board.  In  Dorchesto:  v.  Tonn^nan,  60 
N.  H.  3%,  it  was  held  that  a  eltteen'a  pecun- 
iary interest  In  a  question  ot  town  affairs  does 
noc  disqualify  him  from  voting  upon  It  The 
municipal  affaire  of  the  dty  of  Portsmouth  are 
managed  by  a  dty  council  consisting  of  a  tnard 
of  aldermen  and  a  board  ot  conmum  oonncU- 
men,  chosen  by  the  1^1  voters  In  their  respect- 
ive wards  to  represent  and  act  for  them  in  all 
busfneaa  Intrusted  by  law  to  tbe  councils.  Tbe 
plaintiff,  in  his  capacity  as  alderman,  acted  as 
tbe  represoitative  of  the  pe(^e  of  tiie  dty.  In 
all  matters  where  bis  Interest  was  the  same  as 
that  ot  any  other  dtiaen,  bis  ri^t  to  vote  can- 
not be  questioned.  But  In  a  matter  wbere  he 
h»4  a  direct  p^wmal  and  pecuniary  interest, 
and  upon  which  he  was  required  to  act  judi- 


cially, he  was,  according  to  well-recognlzed 
legal  prhiclples,  dlsqnallfled  &om  acting.  He 
claimed  to  be  a  creiUtor  of  tbe  dty.  His 
clahn  had  never  been  adjudicated,  and  tbe 
quesUcm  before  the  board  was  whether  his 
^lalm  should  be  paid.  Wltiiout  his  vote,  th«e 
was  not  a  majority  In  favor  ot  pcylng  It  In 
Holdemess  v.  Baker,  44  N.  H.  414,  It  was  held 
that  a  selectman  cannot  act  for  tbe  town,  in 
malUng  a  loan  of  its  money  to  bimsdf.  We 
think  the  doctrine  of  Dorchester  v.  Yonngman 
does  not  apply  to  tbe  facts  in  this  case.  The 
item  for  $21.S0,  not  having  been  authorized  1^ 
tbe  committee,  nor  approved  by  any  commit- 
tee nor  by  tbe  aldermen^  cannot  be  recovered. 
Judgment  on  the  verdict 

CHASB*  Jh  did  not  Bit  The  others  con- 
curred. 


m  Ctmn.  «> 


SMITH  V.  HALL. 


(Supreme  Court  of  Enon  at  Connecticut.  Oct. 
e.  1897.) 

Breach  or  Habkuob  Fkomisb— Evidenxb— Dah- 

AOB8— InBTBCCTIONS  —  JdDGIIBMT  —  COLLATSKAI. 

Attack  —  New  Trial  —  Assiosheht  op 
Orounds— Appbai/— RavtBw— Wbiobt  of  Evi- 

DBNOB— HAHHLBSS  BrroR. 

1.  In  an  actloD  ot  tort  and  for  services,  a  new 
trial,  for  excessive  damaseta,  will  not  be  granted 
unless  the  court  can  say  that  the  damages  award- 
ed are  flagrantly  excessive. 

2.  In  an  actioD  for  breadi  of  marriage  promise, 
and  for  services  rendered  while  the  engagement 
existed,  it  appeared  that,  when  the  parties  first 
became  acquainted,  piaintlfC  was  a  married  wo- 
man, and  that  she  procured  a  divorce  on  defend- 
ant's suggestion.  Held,  that  it  was  not  error  to 
admit  evidence  of  wliat  took  place  between  them 
prior  to  the  divorce,  to  show  the  relationa  of  the 
parties  at  that  time,  as  bearing  on  the  queetion 
whether  a  promise  was  afterwards  made,  and  as 
showing  tbe  drcamstances  under  which  tbe  seanr- 
ices  were  rendered. 

3.  In  an  action  for  breach  of  marriage  prom- 
ise, evidence  of  a  witness  other  than  olaintifl  that 
defendant,  in  referring  to  certain  propisty  owned 
by  him,  "frequently  spoke  of  it  as  being  worth 
between  $50,000  and  $60,000^"  was  objectionable 
as  hearsay. 

4.  In  an  action  for  breach  of  marriage  prom- 
ise, it  was  harmless  error  to  admit  hearsay  evi- 
dence that  defendant  said  to  witness  that  certain 
property  owned  by  him  was  worth  between  $50,- 
000  and  $60,000,  when  he  testiSed  that  he  told 
tbe  witness  aubstantialiy  wliat  she  said  he  had. 

6.  Wliere  defendant,  in  his  answer  and  by  his 
evidence,  attacks  plaintiff's  reputation  and  ctiar- 
acter  for  diastitr,  evidence  of  ner  good  character 
and  reputation  for  <^astity  Is  admissible  In  re- 
bnttal. 

6.  In  an  action  for  breach  of  marriage  prom- 
ise, by  a  woman  who  was  married  when  sbe  first 
became  acquainted  with  defendant,  and  procured 
a  divorce  so  that  she  might  marry  defendant,  he 
cannot  attack  the  decree  of  divorce,  and  claim 
that  it  was  void  because  obtained  by  fraud  and 
false  testimony  given  by  her. 

7.  When  the  diarge  on  certain  points  is  cor- 
rect in  law,  Is  adapted  to  tbe  case  as  it  la  presented 
to  the  jury,  and  is  sufficient  for  their  guidance  in 
coming  to  their  verdict  It  Is  not  error  to  refuse 
correct  Instructions  asked  on  such  pc^ts. 

8.  Wbere  plaintiff  sued  defendant  in  one  count 
for  bceach  of  marriage  promise,  and  in  another 
count  for  tbe  reasonable  value  of  services  ren- 
dered by  her  In  taking  care  of  defendant  while 
tick,  dnnng  tiie  existence  of  the  engagement,  and 
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relying  on  snch  promise.  It  was  «rror  to  charge 
thmt,  U  the  jury  found  the  iraues  for  plaintiff  on 
both  connta,  she  was  entitled  to  recorer  on  both, 
lince  a  recovery  of  damages  for  breach  of  the 
promiee  would  inelnde  aatlsfaction  for  the  serr- 
icea  rendered  in  reliance  on  snch  promise,  and  in 
expectation  of  becoming  defendant's  wife. 

9.  PlaintifF  sued  defendant  in  one  count  for 
breadi  of  marriage  promise,  and  In  another  count 
for  a  specific  sum  for  serrices  rendered  defend- 
ant by  her  in  reliance  on  such  promise,  and  iQter- 
est.  Under  an  err<meous  instruction  that.  If  the 
jury  fonnd  the  issues  for  plaintiff  on  both  counts, 
she  was  entitled  to  recoTer  on  both,  they  found 
for  her  a  sum  greater  than  that  claimed  for  serv- 
ices.  Held,  that  a  new  trial  should  be  granted 
only  on  condition  that  plaintiff  refused  to  remit 
the  amonot  dahned  for  services  and  intemt. 

Andrew*,  O.  X,  dluentlng. 

Appeal  from  superior  court,  Litchfield  coun- 
ty; Balpb  Wheeler,  Judge. 

Action  by  Mary  B.  Smith  against  Addison  T. 
Hall  to  recover  for  the  value  of  services  ren- 
dered, and  to  recover  damages  for  a  breach  of 
promise  of  marriage.  Verdict  and  Judgment  for 
the  plaintiff  for  $5,310.34  damages,  and  appeal 
by  the  defendant  for  alleged  errors  In  the  rul- 
ings and  charge  of  the  court  Error  and  new 
trial  nisi. 

The  def^dant  also  flled  In  the  sypeiior  court 
a  motion  toe  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence,  and  the 
amount  of  damages  awarded  therein  excess- 
ive, and,  this  motion  being  denied,  filed  a  sim- 
ilar motion  fOr  the  consideration  and  action  of 
this  court.  Motion  denied.  The  complaint 
contained  two  counts;  the  first  consIsQng  of 
the  common  counts,  and  the  second  being  a 
special  count  setting  forth  a  breach  of  prom- 
ise of  marriage.  Under  the  first  count  the  fol- 
lowing bill  of  particulars  was  flled: 

Addbon  T.  HaU  to  BCair  B.  Smith,  Dr. 

To  services  rendered  and  time  ex- 
pended in  nursing,  caring  for,  and 
attending  to  said  Hall,  at  his  re- 

Jnest,  from  November  1st,  1892,  to 
snnarr  Ist,  1894,  sixty  and  fma- 
sevenths  weeks^  at  tiurtgr  dollars 

per  week  $1,817  12 

To  Interest   - — — — 

The  answer  consisted  of  a  general  denial  of 
all  the  allegations  of  the  complaint,  and  the 
three  followlnfr  special  defenses  to  the  second 
count,  namely:  "{1)  The  defendant  has  paid 
to  the  plalntlfC  all  that  there  was  ever  due 
from  him  to  her  upon  the  matters  stated  in  the 
first  count.  (2)  The  plaintiff  has  been  a  per- 
am  of  Immoral  character  and  habits,  and  has 
been  the  keeper  of  a  bed  house,  which  facts 
became  known  to  the  defendant  subsequently 
to,  and  were  not  known  by  defendant  previ- 
ous to.  the  making  of  the  pretended  promises 
In  said  second  count  alleged,  If  any  such  were 
made.  (S)  At  the  lJm4  of  the  allured  promise 
of  the  defendant,  be  was  of  unsound  mind, 
and  mentally  Incapable  to  make  or  enter  into 
the  contract  or  promise  alleged."  The  reply 
denied  the  truth  of  the  matters  contained  in 
Ouae  special  defenses. 

Upon  the  trial  the  plaintiff  offered  evidence 
to  prove,  and  claimed  to  have  proved.  In  sub- 
stance, the  followtnc  facts:   She  flnt  met  the 


defendant  In  September,  1892.  She  was  then 
about  30  years  of  age,  and  the  defendant 
about  43.  She  had  re&ided  In  Woodbury.  In 
this  state,  all  her  life,  except  as  hereinafter 
stated.  She  had  been  married  In  1883  to 
Dudlelgb  Smith,  then  of  Woodbury,  and  had 
a  son  living,  the  issue  of  that  marriage,  bom 
In  December,  1883.  Her  husband.  In  the 
early  part  of  1686,  left  Woodbury  for  Colo- 
rado, to  seek  employment,  and  she  was  to 
join  him  there  with  her  boy  as  soon  as  her 
husband  was  so  situated  as  to  be  able  to  re 
celve  them.  In  the  spring  of  1886,  as  she 
was  about  to  set  out  for  Denver,  Colo.,  to 
Join  her  husband  at  his  request,  she  received 
from  him  a  postal  card  dated  June  9.  ISSft, 
telling  her  not  to  start  till  she  heard  from  him 
again,  as  he  had  been  called  to  Leadvllle,  and 
did  not  know  Just  when  he  should  return  to 
Denver.  She  resolved  to  go  on  and  ■  Yislt 
some  friends  In  the  West  until  she  should 
further  hear  from  her  husband  (writing  him 
to  this  effect),  and  thereupon  proceeded  to 
Oalesburg.  ni.  She  nev^  beard  from  her 
husband  tiiMeafter,  nor  obtained  any  tidings 
whatever  concerning  him.  After  a  time  she 
went  to  Minneapolis,  and  rented  a  house  hav- 
ing 16  rooms,  and  rented  the  same  to  lodgers 
She  finally  sold  out  this  business,  and  return- 
ed to  Woodbury  In  March,  1888,  where  she 
has  since  resided.  In  the  course  of  two 
weeks  after  she  first  met  the  defendant,  he 
became  quite  personal  In  his  attention  to  her, 
whereupon  she  informed  Um  of  the  almve 
facts,  and  uld  to  him  that,  while  she  had 
every  reason  to  believe  her  husband  was 
dead,  she  bad  no  actual  or  pMltlve  proof  of 
the  fact  The  defendant  then  told  of  his  past 
eqierlences,  having  been  married  twice;  that 
be  was  in  111  health,  retired  from  business, 
and  anxious  to  have  a  home.  He  asked  her 
to  marry  him,  stating  that  he  was  worth 
$50,000,  consisting  of  real  estate  on  Crown 
street.  New  Haven,  and  some  bank  stock. 
She  declined  to  accept  his  offer  then,  but  as- 
sented to  his  request  that  he  might  call  upon 
her  In  Woodbury.  In  October,  1892,  the  de- 
fendant wrote  to  her  the  letters  set  forth  in 
the  record,  and  on  the  2Sth  of  that  month 
came  to  Woodbury,  spending  some  days  then, 
mostly  In  her  company;  and  during  this  visit 
she  showed  him  some,  and  read  to  him  oth- 
en,  of  the  letters  from  her  husband,  includ- 
ing the  postal  card  afor>3sald  of  June  9,  1886. 
Defendant  during  this  visit  said  he  agreed 
with  her  In  the  belief  that  her  husband  was 
probably  dead,  and  Again  asked  her  to  marry 
him  and  go  South  for  the  winter,  but  she  re* 
fused  to  consent  to  this  without  obtaining  a 
divorce.  Defendant  th^upon  "urgently  In- 
sisted that  she  should  begin  divorce  proceed- 
ings at  once,  and,  yielding  to  his  Importuni- 
ties In  this  r^ard,  she  applied  for  a  divorce, 
which  was  granted  May  2,  1893,"  on  the 
ground  of  desertion.  Afterwards  the  defend- 
ant called  upon  the  plaintiff  in  Woodbury 
several  times,  and  wrote  her  the  several  let* 
ten  set  forth  in  the  record,  and  in  Decembw, 
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1892,  came  to  Woodbury,  and  requested  the 
plaintlfT  to  obtain  board  for  him  at  her 
grandmother's,  with  'frhom  the  plaintiff  re- 
sided, and  this  was  done.  The  defendant 
continued  to  board  there  from  that  time,  with 
Bome  few  brief  absences,  till  the  latter  part 
of  November,  1893.  At  the  time  the  divorce 
was  granted  a  building  was  being  erected  fw 
the  defendant  on  his  Grown  street  property; 
and  in  May,  1893,  shortly  after  the  divorce 
was  granted,  the  defendant  promised  to  mar- 
ry the  plaintiff  as  soon  as  the  building  was 
erected  and  rented,  and  she  agreed  to  marry 
him.  "The  defendant  testified  that  he  prom- 
ised to  marry  her  when  the  block  was  com- 
pleted, but  that  this  promise  was  made  by 
him  in  July,  18B3,  instead  of  in  May,  as  the 
plaintiff  claimed."  The  building  was  com- 
pleted and  rented  in  October,  1883.  While 
defendant  was  thus  boarding  In  Woodbury, 
be  was  sick  and  nervous  a  good  deal  of  the 
time;  and  the  plaintiff  cared  for  and  waited 
open  him  in  his  sickness,  bathed  him  in  al- 
cohol and  salt  wato-,  gave  him  bis  medicines 
day  and  night,  and  in  general  perfonned  all 
the  offices  of  a  nurse.  It  was  for  these  serv- 
ices that  plaintiff  sought  to  recover  under  the 
first  count.  "The  plaintiff  did  not  claim  that 
there  was  any  express  agreement  that  the 
defendant  should  pay  her  for  services  ren- 
dered, but  did  claim  that  the  services  were 
rendered  at  his  request,  and  in  r^iance  upon, 
and  as  a  consideration  for,  the  promises  of 
marriage  made  by  the  defendant"  In  No- 
vember, 1808,  the  plaintiff  requested  the  de- 
fendant to  fnlflU  his  promise  of  marriage,  but 
he  then  and  ever  after,  without  any  sufficient 
reason,  refused  to  do  so,  and  in  June,  1890, 
married  another  woman. 

The  defendant  was  a  witness  In  his  own  be- 
half, and  a  portion  of  his  testimony  was  to  the 
effect  following,  to  wit:  That  he  could  not 
and  would  not  marry  the  plaintiff,  because  of 
the  stories  be  had  lieard  after  leaving  her 
grandmother's  house.  Just  before  Thanksgtv- 
Ing  time,  reflecting  upon  her  moral  character; 
that  he  had  heard  from  a  stranger,  a  drum- 
mer, whose  name  he  could  not  ascertain,  that 
she  had,  while  in  Minneapolis  at  the  time  re- 
ferred to,  kept  a  house  of  ill  fame;  that  he 
had  also  heard  tiie  same  story  from  one 
George  H.  Ford,  who  resided  in  Waterbnty, 
but  who  had  for  many  years  resided  In  Wood- 
bury, and  who  was  well  acquainted  with  the 
plahitiff  and  her  reputation;  that  his  sister 
had  Infra-med  him  that  she  had  heard  that  the 
plaintiff  was  a  crooked  woman;  that  one  of 
his  sisters  at  one  time  called  the  plaintiff  a 
Tile  woman  in  his  presence;  that  he  believed 
the  story  told  him  by  GFeorge  Ford,  because 
Ford  had  been  out  West;  that  Woodbury  peo- 
ple laughed  at  him  because  he  was  boarding 
there  with  the  plaintiff;  that  the  stories  that  be 
had  heard  as  to  b^  conduct  aforesaid  worried 
him  so  he  could  not  sleep,  and  that,  therefore, 
he  went  and  called  upon  her,  thinking  that 
she  would  deny  the  stories;  that  he  told  her 
(tlie  plaintiff)  of  the  stories  he  had  heard  con- 


cerning ho-  aforesaid,  and  that  she  admitted 
to  him  that  such  stories  were  true  of  her  (this 
was  denied  by  the  plaintiff);  that  he  had  been 
Informed  that  her  boy  was  bom  In  about 
eight  months  afta"  she  and  its  father  had  been 
married  (the  defCTidant  admitted,  howevor. 
In  the  course  of  his  examination,  that  the 
plaintiff  had  told  him  that  the  birth  of  the  boy 
was  hastened  by  a  fall  which  she  sustained): 
tiiat  he  said  to  her  at  the  time  be  reported  to 
her  the  stories  he  had  heard  of  her  conduct 
aforesaid,  referring  to  <»ie  Dr.  Ketchum,  who 
had  formerly  resided  in  Woodbury,  that:  "I 
believe  Dr.  Eetchum  has  slept'  with  you  more 
times  than  I  have  got  hairs  on  my  head. 
Now,  I  am  sorry  to  say  It,  for  you  and  your 
boy's  sake.  I  shall  not  marry  a  crocked  wo- 
man, unless  I  am  married  asleep;"  that  subse- 
quently, on  two  occasions,  without  his  consent 
and  against  his  protest,  the  plaintiff  entered 
his  room,  and  got  into  bed  with  him,  with 
nothing  but  her  night  clothing  upon  her.  Said 
George  H.  Ford  was  produced  as  a  witness 
on  the  part  of  the  plaintiff  on  rebuttal,  and  de- 
nied that  he  had  ever  said  to  the  defendant 
anything  of  the  kind  aforesaid,  or  anything  re- 
flecting upon  the  character  or  reputation  of 
the  plaintiff,  but  upon  the  contrary,  to  the  fall 
of  1892,  that  he  met  the  defendant  In  Water- 
bury,  and  was  informed  by  the  defendant  that 
he  liad  recently  met  the  plaintiff  at  his  sister's 
house  In  Wallingford,  that  he  liked  her,  and 
Inquired  of  the  witness  Ford  what  kind  of  a 
lady  she  was;  that  thereupon  Mr.  Ford  told 
him  that  she  was  a  lady  of  very  high  stand- 
ing In  Woodbury.  The  defendant  also  offered 
evidence  to  prove,  and  claimed  to  have  proved, 
that  the  plalntlOTs  services  to  him  were  of  a 
trivial  nature,  and  bad  been  fully  paid  for  by 
him;  that  the  plaintiff  never  told  him  till  Feb- 
ruary, 1891,  about  her  keeping  the  house  in 
Minneapolis;  that  he  never  told  her  he  owned 
any  bank  Btod£,  and  never  had  owned  any; 
and  that,  afta-  the  completion  of  the  Crown 
street  building,  he  had  no  other  property  save 
the  Grown  street  property.  He  further  claim- 
ed to  have  proved  that  he  had  beoi,  and  con- 
tinued to  be,  actually  Insane,  and  was  at  least 
a  large  part  of  the  time  incapacitated  for  at- 
tending to  business.  The  plaintiff  offered  tes- 
timony to  prove,  and  claimed  to  have  proved, 
that  the  defendant  was  of  sound  mind,  and 
of  full  capacity  for  transacting  business. 

Upon  the  trial  the  defendant  objected  to  the 
evidence  as  to  what  was  s^d  between  the 
plaintiff  and  defendant,  and  as  to  what  took 
place  between  them,  by  correspondence  or  oth- 
erwise, prior  to  the  granting  of  the  divorce, 
on  the  ground  that  plaintiff  was  then  a  mar- 
ried woman.  The  plaintiff  claimed  it  to  show 
"the  relations  between  the  parties,  and  also 
the  circumstances  nndorwhlchthei^alntiff  had 
performed  the  services"  fco*  the  defendant, 
and  toe  no  oth^  purpose,  and  ecpressly  stat- 
ed to  the  court  and  Jury  tliat  she  did  not  daim 
it  as  tending  to  show  any  promise  cC  marriage 
prior  to  the  granting  of  the  dlTOrce.  The 
court  admitted  th»  evidence. 
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The  plaintiff  called  as  a  witness  one  Alice 
Martin,  who,  referrlnjr  to  the  property  of  the 
defendant  upon  Grown  street,  and  to  wbat  the 
defendant  had  stated  to  her  In  IS&l  concerning 
Its  Talae,  was  asked  the  following  question: 
"State  whether  or  not  at  any  time  he  said  any- 
thlnsr  to  you  in  reg^  to  wbat  be  consld^^ 
It  worth."  The  defendant  objected  to  this 
qnestlon  "as  not  being  an  admission  against 
interest"  The  objection  was  oTermled,  the 
defendant  excepting,  whereupon  the  witness 
answered:  "He  frequently  spoke  of  it  as  be- 
ing worth  between  ^,000  and  $60,000."  The 
defendant  snbsequently  testified,  upon  the 
question  of  the  value  of  this  property,  that  Its 
value  in  1884,  in  his  opinion,  was  $26,000  or 
928.000,  perhaps,  bat  that  he  did  not  think  It 
was  worth  as  much  now.  The  defmdant  also 
testified,  and  offered  evidence  to  prove,  that 
the  propety  was  incumbered  by  a  mortgage 
ftv  $17,000,  and  that  bis  entire  Indebtedness 
was  $18,000  or  $20,000.  He  admitted,  bow- 
ever,  on  cross-examination,  that  In  writing  in 
1881  to  Alice  Martin,  r^errlng  to  this  same 
property,  he  had  stated  In  his  own  handwrit- 
ing as  follows :  "The  broker  that  I  wrote  about 
from  Barrlngton  offered  me  $45,000  for  my 
tdock  to-day,  but  I  laughed  at  him.  I  am  sure 
he  .would  give  $S0,000,  bnt  that  can't  buy  It" 

The  defendant  called  as  a  witness  his  wife, 
who  stated  that  she  married  the  defendant 
on  June  2,  1886,  and  had  been  acquainted 
with  him  since  June  21,  1885;  that  her  fam- 
fly  consisted  of  Mr.  Hall,  herself,  her  two 
children  by  a  former  husband,  and  her  motti- 
er.  The  following  qnestioa*waa  asked  the 
defendant  (referring  to  the  Grown  street 
property):  '*Have  you  any  means  of  anpport 
other  than  the  Income  from  this  building?" 
Oounsel  for  the  plaintiff  objected  to  the  qnes- 
tton,  and  the  court  sustained  the  objection  in 
effect,  the  defendant  excepting.  The  defend- 
ant claimed  that  the  testimony  was  admissi- 
ble npon  the  question  of  punitive  damages, 
wUcSi  the  plaintiff  claimed.  The  same  wit- 
ness was  also  asked  by  defMidant  the  fol- 
lowing question  (referring  to  the  defendant): 
"Do  you  know  Aether  he  Is  and  has  been  as- 
sisting In  the  support  of  his  ftther,  and,  if  so, 
to  what  extent?"  Tbls  was  objected  to  by 
the  plaintiff,  and  excluded,  Hie  defendant  ex- 
cepting. The  defendant  was  allowed,  how- 
ever, to  testify  upon  this  subject  as  follows: 
That  In  188S  and  1884,  and  for  years  prevlons 
thereto,  be  had  supported  his  father,  bought 
his  ckithing,  and  paid  hU  bou;d;  that  In  IS^ 
he  was  paying  $10  a  month  for  his  board;  that 
his  father  was  88  years  old. 

The  defendant,  having  testified  as  to  the 
reasons  why  he  did  not  marry  the  plaintiff, 
and  to  his  relations  with  her  during  the  sum- 
mer and  tin  of  1893,  and  that  he  had  Intend- 
ed to  marry  her,  was  asked  upon  cross-ex- 
amination the  following  qnestlon  (referring  to 
the  plaintiff):  "Didn't  you  love  herr'  This 
was  objected  to  on  the  ground  that  It  was 
not  germane  to  the  direct  examination.  The 
objectlott  wa>  ovemded,  the  defendant  ex- 


cepting. The  witness  answered,  "I  thought 
well  of  her;  yes,  sir."  He  subsequently  tes- 
tified on  cross-examination,  without  objec- 
tion, as  follows:  "Did  you  intoid,  Bfr.  Hall, 
by  anything  you  said,  or  by  your  conduct  to 
give  her  to  tmderstand  that  yon  loved  her? 
Why,  of  course  I  did." 

The  plaintiff  introduced  the  evidence  of  one 
Charles  A.  Baldwin,  one  of  the  asseBBors  of 
the  town  of  New  Haven,  as  to  the  value  of 
the  Grown  street  property  aforesaid  In  1883, 
and  that  it  was  then  worth,  in  his  opinion, 
from  $35,000  to  $40,000.  The  defendant  caU- 
ed  as  a  witness  in  his  behalf  one  William  H. 
Hewitt,  of  New  Haven,  who  testified  that  In  his 
opinion  the  value  of  the  property  in  question  in 
1884  waB."aboat  twenty-five  thousand  dollars, 
not  to  exceed  that,"  whereupon  he  was  askod 
by  counsel  for  the  dtf endant:  "How  long  a  time 
would  It  take.  In  your  Judgment  to  sell  It  tor 
that  price?'  This  question,  on  objection  of 
the  plaintiff,  was  excluded,  the  defendant  ex- 
cepting. The  same  witness,  Hewitt  having 
described  the  prop^ty  In  question,  gave  his 
reasons  for  his  opinion  that  the  rents  would 
decrease,  and  the  cost  for  repairs  would  in* 
crease,  whereupon  he  was  asked  the  follow- 
ing question  counsel  for  the  defendant: 
"What;  fat  your  opinion,  would  be  the  prob- 
ability of  the  net  income  from  that  building 
realidng  the  expectations  of  a  man  who, 
without  experience  in  that  class  of  property, 
figures  on  the  gross  rent?"  This  question, 
on  the  objection  of  the  [dalntiff,  was  exclud- 
ed, the  defendant  excepting. 

The  plaintiff  offered  In  rebuttal  evidence  ot 
her  good  character  and  reputation  for  chas- 
tity, to  which  the  defendant  ot^ected.  The 
court  admitted  the  evidence,  the  defendant 
excepting. 

In  the  course  of  the  testimony  of  the  de- 
fendant's wife,  the  following  testimony  from 
her  was  offered:  "Q.  State  whether,  since 
you  hare  known  about  this  building  of  your 
husband,  there  has  been  any  change  as  to 
the  amount  of  rents  paid.  A.  There  has. 
Q.  In  what  direction?  A.  They  have  gone 
down."  The  plahitiff  ol^ected  to  the  testimo- 
ny, and  asked  to  have  it  excluded,  on  the 
ground  that  It  appeared  from  the  testimony 
of  the  witness  that  her  acquaintance  with 
t!he  husband  did  not  b^n  until  June  21, 1885. 
No  claim  being  made  on  the  part  of  the  de- 
fmdant  that  the  witness  had  any  knowledge 
in  regard  to  the  matter  except  such  as  she 
had  gained  since  that  time,  the  court  exclud- 
ed the  testimony,  the  defendant  acepUng. 
In  this  same  connection  the  witness,  Mrs. 
Hall,  was  also  asked  on  the  part  of  the  de- 
fendant: "Do  you  know  whether  the  amount 
necessary  for  repairs  has  Increased  of  lateV" 
To  this  question  the  plaintiff  objected,  and 
the  same  was  excluded,  tlw  defendant  except- 
ing. Also,  In  the  same  connection,  the  same 
witness  was  asked:  "Now,  wQl  you  state 
whether  Mr.  Hall  gave  you  any  estimate  of 
the  prospective  value  and  Income  of  that 
bollding."  To  thte  queation  the  plaintiff  ob- 
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jected.   Tbe  conrt  excluded     tbe  defendant 

excepting. 

The  requests  to  charge  which  tbe  defend- 
ant, in  his  reasons  of  appeal,  claims  the  conrt 
refused  to  give,  are  these:  "(2)  Even  If  the 
defendant  was  capable  of  attending  to  his 
ordinary  matters  of  business,  yet,  If  his  mind 
was  weak,  and  he  was  easily  excited  and  led, 
and  the  plaintiff,  supposing  him  to  be  a 
wealthy  man,  toot  advantage  of  his  condi- 
tion to  obtain  a  promise  of  marriage,  your 
verdict  should  be  for  the  defendant  (3)  If 
defendant  had  sufficient  reasons  for  not  mar- 
rying the  plaintiff  to  Justify  an  honorable 
man  In  declining  to  marry  her,  the  plaintiff 
cannot  recover.  ♦  •  •  (6)  If  the  plaintiff, 
being  the  superior  in  intellect  and  ability  of 
the  defendant,  designedly  obtained  an  InQu- 
ence  over  blm,  and  exercised  this  Influence  to 
obtain  a  promise  of  marriage,  your  verdict 
should  be  for  the  defendant.  (7)  In  actions 
for  breach  of  promise  of  marriage  a  less  de- 
gree of  mental  incapacity  will  suffice  as  a 
defense  than  would  be  requisite  In  matters  of 
ordinary  business.  (8>  If  the  defendant's 
mental  and  physical  condition  was  such  that 
marriage,  on  hie  part,  would  be  contrary  to 
public  policy,  or  a  crime  against  society,  and 
plaintiff  knew  this  condition,  your  verdict 
must  be  for  the  defendant  (9)  If  defend- 
ant's mental  and  physical  condition  was  such 
that  no  prudent  or  sensible  woman,  knowing 
It,  would  have  married  blm,  and  plaintifT 
knew  this  condition,  she  cannot  recover.  (10) 
If  the  plaintiff  has  been  a  parson  of  Immoral 
chiaracter,  or  has  kept  a  house  resorted  to  for 
Immoral  purposes,  defendant  upon  learning 
these  facts,  or  npon  being  convinced  that  they 
were  facts,  was  Justified  In  refusing  to  marry 
her.  (11)  If  the  defendant  was  under  an  In- 
sane delusion  as  to  the  character  of  tbe  plain- 
tiff for  chastity,  or  as  to  her  having  kept  a 
house  resorted  to  for  immoral  pTirirases,  and 
on  that  account  refused  to  marry  her,  your 
verdict  should  be  for  the  defendant  •  •  • 

(13)  If  defendant  was  not  actually  insane,  bat 
his  mental  capacity  was  such  that  It  would 
be  inequitable  to  enforce  against  him  a  con- 
tract of  marriage  with  tbe  plaintiff,  and  this 
mental  capacity  was  known  to  the  plaintiff, 
yoiu"  verdict  should  be  for  tbe  deifendant. 

(14)  If  plaintiff  has  suffered  no  actual  dam- 
age for  the  failure  of  defendant  to  marry  her, 
your  verdict  should  be  for  the  defendant. 

(15)  Tbe  record  of  plaintiff's  divorce  shows 
that  she  obtained  it  on  tbe  ground  of  willful 
desertion  on  March  4,  1885,  the  time  of  hla 
leaving  this  state.  She  now  testifies  that  she 
received  affectionate  letters  from  her  former 
husband  In  1886,  that  be  left  this  state  wltb 
her  approval  and  consent  and  that  she  did 
not  and  does  not  believe  that  he  deserted  hex, 
but  believed  and  believes  that  be  died  after 
sending  her  tbe  last  commnolcatlon  here 
placed  in  evidence.  Under  these  circumstan- 
ces, plaintiff  was  not  entitled  to  a  Jndj^ment 
of  divorce  until  seven  years  from  the  time  of 
said  last  communication.   The  obtaining  a 


divorce  on  fhe  ground  of  wlll^il  desertion  in 
1885  was  a  fraud  and  an  Imposition  upon  the 
court,  and  your  verdict  should  be  for  the  de* 
fendant." 

Tbe  court  complied  with  these  requests  to 
charge  only  so  far  as  appears  from  tbe  charge 
itself,  the  material  part^  of  which  bearing 
upon  these  requests  are  as  follows:  "If  yon 
find  It  proved  that  the  plaintiff  had  kept  a 
bed  bouse,  and  was  a  person  of  Immoral 
character  and  habits,  which  facts  became 
known  to  the  defendant  subsequently  to,  and 
were  not  known  by  blm  previous  to,  tbe  mak- 
ing of  his  engagement  then  he  was  Justified 
In  breaking  his  engagement  and  your  verdict 
on  this  count  must  be  for  tbe  defendant  In 
the  third  defense  to  this  count  the  defendant 
alleges  that  at  the  time  of  the  alleged  prom* 
Ises  the  defendant  was  of  unsound  mind,  and 
mentally  incapable  to  make  or  enter  into  tbe 
contract  or  promise  alleged.  Upon  this  sub- 
ject I  should  say  to  you  that  every  person  Is 
presumed  to  be  sane  until  tbe  contrary  Is 
shown,  and  so  tbe  burden  of  proving  insan- 
ity In  this  case  Is  upon  the  defendant  When 
once  a  state  of  Insanity,  however,  Is  estab- 
lished by  the  proof,  the  burden  Is  upon  the 
other  party  to  show  a  restoration  to  sanity. 
To  render  a  contract  void  on  this  ground.  It 
must  be  shown  that  the  [>erson  had  not  un- 
derstanding sufficient  to  comprehend  or  know 
tbe  nature,  extent  and  consequences  of  the 
contract  he  was  making.  If  it  appears  and 
is  foimd  In  any  case  that  a  person's  reason, 
memory,  and  Judgment  are  so  overwh^med 
by  mental  disease-  that  be  Is  unable,  as  I  say, 
to  understand  the  nature,  extent  uid  conse- 
quences of  the  contract  Into  which  be  ap- 
pears to  have  entered,  then  such  contract  was 
or  is  Invalid.  You  will  welgb  tbe  evidence 
presented  on  tbe  one  side  and  upon  the  other 
on  this  subject  If  you  find  the  defendant 
was  Insane  at  the  time  he  promised  to  marry 
tbe  plaintiff,  and  that  therefore,  there  was 
no  valid  engagement  of  marriage  existing, 
yonr  verdict  should  be  for  tbe  defendant  upon 
this  count  If  the  Jury  find  that  there  was 
a  valid  engagement  of  marriage  between  the 
plaintiff  and  the  defendant,  and  that  the  de- 
fendant refused  to  perform  bis  promise  there- 
in as  alleged  In  tbe  complaint,  without  Justifi- 
cation, then  tbe  verdict  would  be  for  tbe 
plaintiff  for  at  least  nominal  damages,  as 
some  damages  are  Implied  necessarily  from  a 
violation  of  the  plaintiff's  rights.  If  tbe 
plaintiff  has  been  a  person  of  Immoral  char- 
acter, or  has  kept  a  bonse  resorted  to  fiH* 
Immoral  purposes,  tbe  defendant  upon  learn- 
ing such  facte,  was  Justified  In  refusing  to 
marry  her.  If  the  defendant,  aftw  bis  prom- 
ise of  marriage,  became  or  was  mentally  or 
physically  unfit  for  marriage,  and  has  so  con- 
tinued since  that  time,  and  tbe  Jury  so  find, 
then  these  facts  may  be  taken  Into  consid- 
eration In  fixing  the  amount  of  damages  sus- 
tained by  tbe  plaintiff.  If  the  defendant  was 
under  an  Insane  delusion  as  to  the  character 
of  tbe  plaintiff,  or  as  to  her  having  kept  a 
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bouBe  of  ill  fame,  or  If  he  Investigated  fully 
io  reference  to  those  subjects,  and  was  in 
good  faith  satisfied  of  the  truth  of  the  charges 
made,  and  the  jury  so  find,  they  may  consider 
tboee  drcomstances  la  rdation  to  the  qae»- 
tion  of  damages," 

With  reference  to  the  first  count  the  court 
charged  the  Jury  as  follows:  "Upon  this  part 
of  the  case  I  would  advise  yon  that,  if  yon 
find  the  facts  to  be  as  claimed  by  the  plain- 
tiff, she  would  be  entitled  to  recover  on  the 
first  count  such  sum  of  money  as  her  serv- 
ices were  Reasonably  worth.  How  much  the 
services  were  thus  reasonably  worth,  if  any- 
thing, Is  a  question  for  the  Jury,  entirely,  up- 
on the  evidence  adduced;  they  rememtjerlng 
that  the  burden  of  proof  aa  to  the  facts  upon 
which  a  recovery  on  this  count  depends,  both 
as  to  the  services  and  their  value,  is  upon  the 
plaintiir.  If  you  find  the  issues  on  the  first 
count  In  favor  of  the  plaintiff,  you  will  de- 
termine the  value  of  the  services,  and  add 
thereto  the  interest  on  the  sum  at  &f  per 
annum  from  the  date  when  you  find  the 
plaintiff  broke  his  promise  of  marriage,  if  he 
did  break  it,  up  to  the  present  time,  and  ren- 
der your  verdict  accordingly  on  that  amount." 
The  court  did  not  charge  the  Jury  that  they 
could  not  render  a  verdict  both  for  compen- 
sation for  services  under  the  first  count  and 
for  damages  for  breach  of  promise  of  mar- 
riage under  the  second  count,  nor  was  It  re- 
quested BO  to  charge.  The  verdict  was  a 
general  one,  upon  both  counts.  The  errors 
assigned  relate  to  the  rulings  of  the  court  ujh 
on  the  evidence  as  set  forth  in  the  record,  to 
the  refusal  of  the  court  to  charge  as  request- 
ed, to  parts  of  the  charge  as  given,  and  to 
its  failure  to  charge  that  there  conid  be  no 
re^very  niran  both  counts. 

HeniT  F.  Hall,  Henry  O.  Newton,  and  Clif- 
ford Gilbert,  for  at^eUant.  William  H.  Wil- 
liams, for  appellee. 

TORRANOIS,  3.  (after  stating  the  facts  as 
above).  This  case  comes  before  us  ujran  a 
motion  for  a  new  trial  for  a  verdict  against 
erfdenee,  and  open  an  ai^^eal  for  alleged  er- 
rors of  the  court  In  its  rulings  npon  evidence 
and  In  its  charge  to  the  Jury.  So  far  as  the 
motion  for  a  new  trial  Is  concerned,  testing 
the  claims  of  the  defendant  thereunder  by  the 
principles  heretofore  laid  down  by  this  court 
in  the  cases  cited  below,  we  are  of  opinion 
that  the  damages  awarded  to  the  plaintiff  are 
not  so  flagrantly  excessive,  nor  the  verdict  In 
other  respects  so  manifestly  against  the  evi- 
dence, as  to  entitle  the  defendant  to  a  new 
trial.  Clark  v.  Pendleton,  20  Conn.  495,  509; 
Waters  t.  Bristol.  26  Conn.  398,  405;  John- 
son T.  Norton.  64  Conn.  1S4,  2»  AtL  242; 
Brooks'  Appeal.  68  Oonn.  294.  86  Atl.  47. 

Upon  tbe  appeal  the  reasons  assigned  are 
28  In  number.  12  of  which  relate  to  rulings 
iqion  evidence.  Tbe  first  two  relate  to  the 
admlsstott  of  evidence  as  to  what  took  i^ce 
between  the  plaimlff  and  defendant  prior  to 


the  divorce  in  May,  1893.  Tbe  defendant  ob- 
jected to  this  evidence  because  the  plaintiff 
was  then  a  married  woman.  If  this  evi- 
dence had  been  offered  and  admitted  to  prove 
a  promise  of  marriage  prior  to  the  decree  of 
divorce,  as  a  basis  of  recovery,  there  would 
be  force  in  the  defendant's  objection.  Such  a 
promise  made  while  the  woman,  to  the  knowl- 
edge of  both,  is  married,  would  be  void. 
Noice  V.  Brown,  38  N.  J.  Law,  228;  Paddock 
T.  Boblnson.  63  111.  99.  But  the  evidence  was 
not  admitted  for  any  such  purpose,  but  for 
the  purpose  merely  of  showing  the  rations 
which  existed  between  these  parties  prior  to 
the  divorce,  as  bearing  upon  the  qnestloa 
trhether  a  promise  of  marriage  had  been 
made  after  the  divorce,  and  as  showing  the 
circumstances  under  which  the  i^ntiff  had 
rendered  services  to  the  defendant  Limited 
as  It  was  in  Its  effect  In  this  way,  we  think 
the  evidence  was  admissible.  Bay  v.  Smith, 
0  Gray,  141;  Hook  v.  George,  108  Mass.  324. 

The  answer  of  the  witness  Alice  Martin, 
which  was  objected  to,  was  hearsay,  and  in- 
admissible when  given;  but  It  Is  difficult  to 
see  bow  it  can  have'  luirmed  the  defendant, 
under  the  circumstances,  or  how  this  point 
could  avail  him  upon  a  new  trial.  The  d»* 
fendant  hbnself  testified  that  he  had  told  this 
witness  substantially  what  she  said  he  had; 
Tbe  answer  would  have  been  clearly  admlFi 
sible  in  contradiction  of  tbe  ^^feudaut  after 
he  bad  tpqtifipd  as  ht:  Old  to  the  value  of  this 
property,  and  upon  a  new  trial  would  be  ad- 
missible for  a  like  purpose.  Under  these  cir- 
cumstances, we  think  a  new  trial  should  not 
be  granted  on  account  of  this  ruling. 

Tbe  plaintiff  was  permitted,  against  the 
defendant's  objection,  to  offer  evidence  of  her 
good  character  and  reputation  for  chastity.  In 
rebuttal.  In  bis  answer  the  defendant  al- 
leged that  the  plaintiff  was  a  person  of  Im- 
moral character  and  habits,  and  had  been 
the  keeper  of  a  bed  house,  and  he  introdu- 
ced evidence  In  support  of  these  allegations 
which  directly  attacked  the  reputation  of  the 
.plaintiff  for  chastity.  Under  these  circum- 
stances the  ruUne  was  correct  In  cases  of 
this  kind  the  character  of  tbe  plaintiff  for 
chastity,  when  attacked,  can  always  be  sus- 
tained by  evidence  of  reputation.  Dent  v. 
Pickens,  34  W.  Va.  240, 12  S.  E.  608;  Sprague 
V.  Craig,  61  111.  288;  Jones  v.  Layman,  123 
Ind.  560,  24  N.  £1.  363;  Hi^mond  T.  Saucer, 
84  Ind.  3. 

As  to  the  other  rulings  upon  evidence.  It  Is 
sufficient  to  say  that  most  If  not  all  of  them 
are  correct,  and  that,  even  tf  some  of  tbem 
are  not  a  new  trial  shoolcL  not  be  granted  on 
account  of  them. 

The  defendant  requested  the  court,  in  effeet* 
to  charge  the  Jury  that  the  decree  of  divorce 
obtained  1^  the  plaintiff  in  May,  1893,  was,  as 
to  the  dtfmdant,  void,  on  the  ground  that  it 
bad  been  obtained  by  fraud,  in  the  Oa^e  of 
false  testimony  given  by  the  plaintiff.  It  is 
undoubtedly  true  that  a  stranger  to  tbe  record, 
who  is  preijndlced  as  to  some  {ve-exlstlog  right 
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ij  a  JudgmeDt,  may  attack  It  collaterally  on 
the  ground  that  It  was  obtained  by  fraud. 
Freem.  Jndgm.  (3d  Ed.)  par.  336;  1  Blade, 
Jndgm.  par.  200;  Micbads  t.  Poet,  21  WaU. 
888.  426;  KlmUer  T.  Klonler,  46  N.  T.  636; 
Buger  T.  Heckel,  8S  N.  Y.  483;  Batigh  t. 
Baogh.  37  Mlcb.  59:  Webster  t.  Webster,  64 
Iowa,  153.  6  N.  W.  170.  But  the  defendant 
Is  not  such  a  stranger.  No  right  of  his  was 
prejudiced  by  the  judgment  of  dlTorce.  Uls 
promise  of  marriage  was  made,  according  to 
bis  own  testimony,  some  months  after  the  di* 
vorce  was  granted.  Eren  then,  if  it  be  con- 
ceded that  there  was  any  evidence  at  all  tend- 
ing to  show  that  the  divorce  bad  been  obtained 
by  fraud,  the  defendant  could  not  avail  him- 
self of  It  to  collaterally  attack  the  Judgment, 
and  his  request  to  have  the  Jury  charged  to 
that  effect  was  properly  refused.  Upon  com- 
paring the  ctiai^e  as  given  with  the  other  re- 
quests made,  we  think  the  court,  In  substance, 
complied  with  all  those  to  which  the  defendant 
was  properly  entitled.  These  requests,  in  sub- 
stance, related  to  the  effect  of  Insanity  and 
want  of  sufficient  mental  capacity  upon  the 
ability  of  the  defendant  to  make  a  binding 
promise,  to  the  effect  of  certain  claimed  insane 
delusions  on  his  part,  and  to  the  conduct  and 
cliaracter  of  the  plaintiff  which  would  justify 
the  defendant  in  refusing  to  carry  out  his 
promise  of  marriage.  The  charge  upon  all 
these  points  was  correct  In  law,  was  adapted 
to  the  case  as  It  was  presented  to  the  jnr:^. 
and  was  sufflcient  for  their  guidance  in  coming 
to  their  verdict,  and  this  Is  enough.  Oity  of 
Hartford  v.  Champion.  58  Conn.  268,  27^  20 
Atl.  471. 

With  reference  to  one  part  of  the  charge, 
however,  we  think  the  court  erred;  and  that 
was  in  charging  the  Jury,  in  effect,  that.  If  they 
found  the  Issues  for  the  plaintiff  upon  both 
cotmts,  she  was  entitled  to  recover  upon  Iwth. 
Whether,  upon  the  undisputed  evidence  In  the 
case,  the  plaintiff  was  entitled  to  recover  any- 
thing at  all  on  the  first  count,  even  If  It  had 
been  the  only  cotmt  In  the  complatad,  is  a  ques- 
tion which  we  deem  It  unnecessary  to  consid- 
er, and  upon  which  we  express  no  opinlcm; 
bnt,  onder  the  ch-cumstances,  she  was  certain- 
ly not  entitled  to  recover  upon  both  counts. 
The  compensation  which  the  plaintiff  agreed 
to  take  for  her  services  was  the  performance 
of  the  promise  of  marriage.  If  that  promise 
had  been  performed,  her  claim  for  services 
would  have  been  fully  satisfled  and  dischar- 
ged. But  the  damages  recovered  for  the 
breach  of  an  agreement  are  the  legal  equiva- 
lent of  performance.  Under  the  instructions 
of  the  court  upon  the  second  count,  the  plain- 
tiff in  the  verdict  got  the  1^1  equlval^t  of 
performance,  namely,  full  damages  for  the 
breach  of  promise;  and  having  thus,  to  legal 
effect,  got  what  she  agreed  to  take  as  full  com- 
pensation for  ber  services,  she  is  not  entitled 
to  the  value  of  those  services  In  addition.  No 
request  to  charge  upon  this  point  appears  to 
have  been  made,  nor  does  It  appear  that  the 
attentkin  of  the  court  was  caUed  to  It  In  any 


way,  and  the  failure  to  notice  It  doubtless  oc- 
curred through  inadvertence  on  the  part  of  the 
court;  but  still  it  was  the  duty  of  the  court 
to  charge  the  Jury  correctly  upon  this  point, 
and  the  charge  as  given  upon  It  was  clearly  er- 
roneous. This  entitles  the  d^^ant  to  a  new 
trial,  bnt  we  do  not  think  In  this  case  that 
a  new  trial  ought  to  be  granted  uncondi- 
tionally. If  the  amount  wliich  the  verdict  gave 
the  plaintiff  under  the  first  count  can  be  sep- 
arated from  the  amount  given  under  the  second 
count  Under  the  first  count  the  plaintiff 
claimed  to  recover  the  amount  stated  In  her 
bUl  of  particulars,  to  wit,  »1,817.12,  with  In- 
terest; and  the  Jury  were  told  that  she  was  en- 
titled to  recover  nndor  that  count  such  sum  as 
they  found  her  services  to  be  reasonably 
worth,  with  Interest  thereon  from  the  date  of 
the  breach  of  promise  to  the  date  of  the  ver- 
dict As  the  Jury,  under  the  charge  of  tiie 
court,  may  have  given  her  upon  the  first  count 
the  full  amount  of  her  bill  of  particulars,  with 
Interest  and  could  not  legally  have  given  her 
more,  the  damages  to  which  she  Is  entitled  vp- 
on  the  second  count  would  be  the  amount  of 
the  v^ict,  less  the  amount  of  Hie  bill  of  par- 
ticulars, with  Interest,  as  aforesaid.  The  date 
claimed  by  the  plaintiff  for  tiie  breach  of  the 
promise  of  marriage  was  tbe  last  d^  of  No- 
vember, 1S9S.  Unless  the  plaintiff  will  remit 
upon  the  recwd  from  the  sum  awarded  her 
the  verdict  a  sum  equal  to  l^e  amonnt  of  her 
bill  of  particulars,  witb  Interest  thereon  from 
December  1,  1898,  to  the  date  of  verdict  a 
new  trial  Is  granted.  The  other  Joi^es  con- 
curred, exc^t  ANDREWS,  O.  3^  who  dlB- 
tented. 

W  Conn.  CU) 

Appeal  of  HAI^ 

(Supreme  Oourt  of  Errors  of  Connecttcot  Oct 
6,  1887.) 

Iktkbtatb  Ebtatb  —  MisoB  Childbbs  —  Death 

BEFORE  DlSTHIBUTlON— HbIBSHIP. 

Review  1875,  tit  1^  c  11,  art  2,  {  6,  into- 
vided  that,  in  case  of  an  Intestate  leaving  chil- 
dren, the  right  of  property  in  the  personal  estate 
should  vest  In  the  (^ildr«i,  and  that,  when  any 
real  estate  could  not  well  be  divided,  the  court 
might  ordor  the  whole  to  be  set  over  to  the  eldest 
son,  he  paying  to  the  other  childrrai  their  propor- 
tionate shares.  Becticm  7  provided  that  if  any 
minor  child  die  before  marriave  and  b^ore  anv 
legal  disposition  of  the  estate,  the  portion  of  sucn 
deceased  diild  shall  be  equally  divided  among  the 
sarviving  children  and  their  legal  representa- 
tives."  Bdd,  that  section  7  was  not  a  statute  of 
descent  but  was  only  supplemental  to  section  6. 
and  hence,  where  a  moth^  died  intestate,  sur- 
vived by  two  children,  who  died,  minors  and  un- 
married, before  any  distribution  of  the  estate,  the 
estate  went  to  the  heirs  of  the  minor  child  last 
decrased,  and  not  to  the  next  of  kin  of  the  mothar. 

Appeal  from  .superior  court  Hartford  coon* 
ty;  WUUam  T.  Blmer,  Judge. 

Appeal  by  Buby  G.  Hale  from  an  order  and 
decree  of  tbe  court  of  probate  ascertaining  and 
determining  the  heirs  at  law  and  distributees 
of  tbe  intestate  estate  of  Snsan  M.  Welles,  dfr 
ceased,  taken  to  tbe  superior  court  and  re- 
served bj  that  court  ^  an  i^pteed  statemoit 
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€t  fftcta,  for  the  oooslderattoa  and  advice  of 
the  supreme  court  of  ertors.  Judgment  af- 
flrmlng  tbe  decree  of  tbe  court  of  probate  ad- 
Tiwd. 

Tbe  facts,  as  agreed  npon  by  tbe  parties 
and  foond  by  the  court;  are  as  fdlows:  "(1) 
Susan  U.  Hale,  daughter  of  John  M.  Hale, 
married  Tbomas  O.  Wellea,  of  Hartford,  OomL, 
January  16,  1873,  and  died  Intestate  Decern* 
btt  18,  1880,  leartng  said  husband  snrrlTing 
ber,  and  also  two  sons,  John  M.  H.  Wdles  and 
Hubot  O.  Welles,  minor  sons,  and  no  other 
children.  (2)  John  M.  H.  Welles  died  April 
4, 188%  a  mlnw,  and  Intestate  and  unmarried; 
Hubert  O.  Welles  died  Max«h  24,  1892.  a  mi- 
nor. Intestate  and  unmarried;  and  Thomas  G. 
Wenet  died  Uarch  19.  1892,  leaving  Hubert 
G.  WeUes  snrrirlng  him.  and  also  a  widow, 
Hand  O.  Welles,  and  two  sons,  Thomas  and 
Samuel  WeUes.  (8)  Tbe  Securl^  Company 
of  Hartford  was  duly  appointed  admlnistratw 
on  the  estate  of  Thomas  G.  WeUes  March  29, 
1892,  and  was  also  duly  appointed  admlnlstrar 
tor  on  the  estate  of  Hubert  G.  WeOes  March 
•SO,  1892.  Upon  the  death  at  said  Susan,  said 
Thomas  G.  Wdles  was  duly  appointed  ber  ad- 
ministrator, but  did  not  take  any  steps  to  set- 
tle her  estate^  and  no  distribution  of  her  es- 
tate bos  ever  been  made.  (4)  Thomas  Q. 
Welles,  partly  during  Susan's  lifetime,  and 
partly  after  her  death,  as  her  husband,  and 
therefore  statutorjr  trustee,  received  large 
smns  of  money  belonging  toher  estate,  amount- 
ing  to  some  820,000.  After  his  death  there 
was  no  administrator  npon  ber  estate  mitil 
November  10,  1898,  when  the  Connecticut 
Ttnst  &  Saffe-Deposlt  Company  of  Hartford 
was  duly  appointed  administrator  de  bonis  non 
npcm  her  estate,  and  received  from  said  Se- 
curity Company,  as  administrator  of  said 
Thomas  G.,  tbe  said  sums,  which  it  now  holds. 
The  sold  money  >  came  to  Susan  from  the  es- 
tate of  ber  fiather.  John  C.  Hale.  (S)  Susan 
had  sundry  brothers  and  sisters,  one  of  whom, 
Reuben  C.  Hale,  died  intestate  March  0.  1879, 
leaving  a  widow  and  one  child.  Ruby  C.  Hale, 
the  appellant,  a  minor.  (6)  On  the  •  ■■  ■  of 
October,  1896,  the  Connecticut  Trust  &  Safe- 
D^MMlt  Company,  as  such  administrator  of 
Susan,  applied  to  the  court  of  probate  for  the 
district  of  Hartford  for  an  c-  aer,  under  sec- 
tion 628  of  the  General  Statutes,  to  asc^taln 
and  determine  who  were  the  heirs  and  dls* 
trlbutees  of  said  Intestate  estate  of  the  said 
Susan,  In  which  proceeding  said  Rnby  0.  Hale 
appeared,  having  a  guardian  ad  litem  duly 
appointed,  and  claimed  to  be  an  heir  and  dis- 
tributee of  said  Snsan  and  her  estate,  but  the 
court  of  probate  decreed  that  she  was  not  an 
heir  or  distributee  of  said  Susan  or  of  her  es- 
tate, from  which  decree  this  api>eal  was  tak- 
en; and  the  qnestlon  reserved  for  the  supremo 
court  of  errors  Is  whether  said  Ruby  O.  Hale 
was  or  was  not  an  lieir  of  said  Susan,  and  en- 
titled to  have  a  share  of  said  Susan's  estate 
distributed  to  ber,  qpon  th^  facta  aa  above 
found." 


Charles  E.  Perkins,  far  i^peBant  Qeorge 
G.  Sill  and  Arthur  L.  Shlpman,  for  appellee. 

HAMEBSLEY,  J.  (after  stating  the  facts). 
In  the  case  of  Connecticut  Trust  &  Safe-Do- 
poalt  Co.  V.  Security  Co.,  67  Conn.  438,  35 
Atl.  ;U2,  we  held  that  the  fund  of  (20,000  be- 
longing to  Thomas  G.  Welles  as  statutory 
trustee  of  the  personal  property  of  his  first 
wife,  Susan  M.  Welles,  vested  upon  his  death 
Id  tbose  entitled  by  law  to  succeed  to  the  In- 
testate estate  of  his  said  wife,  and  that,  for 
the  purpose  of  ascertaining  the  heirs  and  dis- 
tributees of  that  intestate  estate  in  accord- 
ance with  the  method  provided  by  statute,  tbe 
admlQlstrator  de  bonis  non  upon  the  estate  of 
said  Susan  M.  Welles  was  entitled  to  recover 
possession  of  the  fimd  from  the  administrator 
of  Thomas  G.  Welles.  After  that  decision 
tbe  administrator  de  bonis  non  of  Susan  M. 
Welles  applied  to  the  court  of  inrobate  in  pur- 
snance  of  section  688  of  the  General  Statutes, 
to  ascertain  who  were  the  heirs  and  distrib- 
utees of  that  Intestate  estate;  and  the  court 
ascertained  the  heira  to  have  been  the  chil- 
dren of  Susan  M.  and  Thomas  G.  Welles,  vb. 
John  H.  Welles,  who  died  in  1882,  a  mbwr. 
Intestate  and  unmarried,  and  Hubert  G. 
WeUes,  who  died  five  days  after  the  death  of 
bis  fatber,  In  1882,  a  minor;  Intestate  and  un- 
married;  and  ascertained  tbe  distributee  to 
be  tbe  admlntatrator  on  the  estate  of  Hubert 
G.  Welles.  ITiereiipon  the  court  ordered  the 
administrator  de  bonis  non  on  tbe  estate  of 
Susan  M.  WeUes  to  deliver  possession  of  tbe 
same  to  the  administrator  on  the  estate  of 
Hubert  O.  WeUes,  and  from  this  order  the  ap- 
peal to  the  superior  court  was  taken.  The 
question  of  who  may  be  Hubert's  heirs  Is  not 
Invf^ved.  The  only  queetirai  Is,  are  Hub^'s 
heirs  entitled  to  the  estate  now  In  the  hands 
of  his  mother's  administrator?  It  will  serve 
the  purpose  of  cleamesa  to  treat  the  qnestlon 
as  if  tbe  estate  had  belonged  absolutely  to 
Mrs.  Welles  at  the  time  of  her  death.  The 
heirs  of  an  intestate  are  to  be  determined  by 
the  provisions  of  the  statute  in  force  at  tbe 
time  of  his  death,  and  each  distributive  share, 
as  determined  by  such  provisions,  vests  Im- 
mediately in  the  person  who  has  a  rigbt  to  It. 
Reeve,  Des.  p.  62;  Griswold  v.  Penniman,  2 
Conn.  SQi,  567;  Roorboch  v.  tx>rd,  4  Conn. 
347,  349;  Kingsbury  v.  ScovUl's  Adm'r,  26 
Conn.  349,  353;  Hewitt's  Appeal,  53  Conn.  24. 
87,  1  Atl.  815;  Messer  v.  Jones,  88  Me.  349, 
84  Atl.  177.  Since  tbe  organization  of  our 
government,  the  law  of  descent  and  of  admin- 
istration has  been  derived  from  our  own  stat- 
utes, and  tbe  practice  under  them  which  has 
become  a  port  of  our  common  law.  The  law 
of  descent,  as  to  real  and  personal  property, 
has  been  substantlelly  the  same,  derived 
from  the  same  General  Statutes,  and  such 
distinctions  as  exist  arise  mainly  from  legl^- 
tton  f^ecloliy  afTecting  real  estate  passed  since 
the  general  law  of  descent  was  settled,  in 
1639.  1  Col.  Rec.  p.  38.  So  our  statute  de  dis- 
tiibntion  of  intestate  estatea  Is  at  tbe  same  time 
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a  statute  of  descent  and  ct  administration.  As 
a  statute  of  descent.  It  defines  the  heirs  of  an 
intestate,  and  vests  In  those  heirs  the  right  of 
property  In  bis  estate  at  the  time  of  his  death. 
As  a  statute  of  administration,  It  prescribes 
the  mode  wlilch  possession  of  the  property 
may  be  obtained,  and  postpones  the  resting 
of  the  strictly  l^al  title  In  personal  property 
until  possession  Is  given  through  the  process 
of  dlstribation.  The  rlg^t  of  property,  bow- 
ever,  pending  distribution,  may  pass  by  sale, 
bequ^t,  or  descent 

The  statutes  in  force  at  the  death  of  Mrs. 
Wtiles  are  to  be  found  in  Bevlsion  1875,  tit 
IS,  c  11,  art  2.  The  first  nine  sections  of 
this  article  are  a  re^nactment^  in  slightly  dif- 
ferent form,  of  proTlsIons  contained  in  an  act 
*'Por  preventing  of  fraud  In  concealing  any 
part  of  the  estate  of  any  deceased  person,"  en- 
acted In  October,  1689.  4  GoL  Bee.  p.  306. 
The  few  additions  appearing  In  article  2  do 
not  affect  the  question  before  usr  Section  0 
of  article  2  establlslies  die  law  of  descent  in 
case  of  an  Inteskte  leaving  children,  and 
force  of  that  law  the  right  of  property  in  the 
personal  estate  of  Mrs.  WellM  vested  at  her 
death  in  her  two  children  then  living.  The 
last  part  of  the  section  provides  that  when 
it  appears  to  the  court  that  any  real  estate 
cannot  be  divided  among  all  the  children  With- 
out great  inconvenience,  It  may  order  the 
whole  to  be  set  to  the  eldest  son;  he  paying 
to  the  other  children  tiielr  ptoimrtionate 
shares  of  the  appraised  value  of  such  estate,or 
giving  security  to  such  children  that  he  will 
pay  the  same,  with  interest,  in  the  time  limit- 
ed by  tiie  court  Section  7  la  as  follows:  "U 
any  minor  child  die  before  marriage,  and  be- 
fore any  legal  disposition  of  the  estate,  the 
portion  of  such  deceased  child  shall  be  equal- 
ly divided  among  the  snrvlvlng  children,  and 
their  legal  representatives.**  The  appellant. 
Ruby  C  Hale,  claims  that  this  section  is  a  stat- 
ute of  descent  constituting  an  exception  to  the 
law  of  descent  as  established  in  the  preced- 
ing and  following  sections,  and  by  force  of 
tills  exception  the  property  which  npon  the 
death  of  Mrs.  Welles  In  fact  descended  to  her 
children  does,  upon  the  death  of  the  last  su^ 
vlvor,  dwcend  to  the  next  of  kin  to  Mrs. 
Welles,  as  of  the  date  of  her  death,  In  the 
same  manner  as  if  her  children,  in  whom  for 
12  years  the  right  of  property  has  been  vest- 
ed, had  never  been  bom.  The  administrator 
of  Hubert  Welles  claims  that  section  7  Is  not  a 
statute  of  descent  and  that,  If  a  statute  of 
descent  It  does  not  apply  to  this  case.  Upon 
careful  examination  of  onr  stetntes  and  the 
cases  cited,  we  think  the  section,  if  a  stetute 
of  descent  does  not  apply  to  this  case.  The 
section  "is  only  supplemental"  to  section  6 
(Terry's  Appeal.  28  Conn.  339,  341),  and  by 
ite  terms  applies  alone  to  a  case  where  there 
are  surviving  children,  or  at  least  one  surviv- 
ing child,  ct  the  Intestate,  or  representatives 
of  such  child  or  children,  to  whom  the  es- 
tate can  descend.  An  exceptl<»i  to  the  gen- 
eral rule  of  de8C«it  cannot  be  extended  be- 


yond Its  terms.  Ooodrlch  t.  Adams,  188 
Mass.  552.  But  we  are  also  satisfied  that 
section  7  Is  not  a  st^ute  of  descent,  and  onr 
decision  should  therefore  rest  upon  flils 
ground. 

Sections  6  and  7  are  largdy  Identical  In 
language  and,  so  to  as  aflt^cU  the  meaning 
of  section  7,  wholly  Identical  In  substance,  with 
provisions  In  the  act  of  1G99.  The  language  of 
section  7,  as  it  appears  In  that  act  l>as  never 
acquired  a  (iractical  constractlon,  and  Its 
meaning  has  never  been  determined  any  - 
utterance  of  tUs  court;  the  nearest  approach 
being  a  dictum  of  Judge  Waite  In  a  persona! 
concurring  <q>ini<»i,  when  the  oplnlcai  of  the 
court  held  that  the  statute  did  not  apply  to, 
and  its  meanhig  was  not  Involved  In,  the  case 
dedded.  Howard  v.  Howard,  19  Conn.  813, 
317.  The  meantaig  ct  the  language  must  Uiete- 
fore  be  that  attached  to  It  as  used  in  the  act 
of  1699.  Tb&t  act  followed  an  act  of  1608, 
which  probate  Jurisdiction  (which  from  16^ 
to  1666  had  been  exercised  by  the  general  court 
through  the  particular  court  endowed  for  that 
purpose  with  the  plenary  power  of  the  gen- 
eral court,  and  since  1666  by  the  general  court, 
the  court  of  assistants,  and  the  county  courts) 
was  for  the  first  time  comndtted  to  a  separate 
probate  court,  and  the  judges  of  the  county 
courts  were  c(»)stltnted  as  such  court,  "wtth 
full  poww  to  act  in  an  mattras  jwoper  for  a 
prerogative  court.'*  4  CoL  Rec.  268.  The  act 
of  1699,  as  well  as  other  acts  passed  at  the 
same  session,  was  probably  framed  by  one  of 
the  committees  which  since  1686  had  been  en- 
gaged In  "making  neW  laws  and  altering  for- 
mer laws"  for  Incorporation  In  a  new  review  of 
the  laws,  which  at  this  time,  or  shortly  after, 
was  submitted  to  the  general  court,  although 
the  printing  was  delayed  until  1702.  White 
drafting  the  act  the  committee  doubtless  had 
before  them  the  English  statute  of  distribu- 
tions passed  In  1670  (22  &  23  Car.  II.  c.  10), 
as  well  as  an  a(A  f  w  the  purpose  of  establish- 
ing the  descent  of  land  when  any  pnson  la 
'Awfully  seized  of  lands  In  his  own  proper 
risAt  In  fee  alnqde"  upon  the  same  rules  es- 
tablished for  the  distribution  of  personal  es- 
tate, passed  In  Massadiusetta  in  1692.  short- 
ly after  the  diarter  by  which  that  colcmy  be- 
came a  royal  province  went  into  effect  While 
the  language  of  the  act  of  1699  In  some  provi- 
sions ffdlows  that  of  these  acts,  espedally  of 
the  latter  one,  the  act  as  a  whole  differs  in 
material  respects,  and  cannot  be  treated  as  an 
adoption  of  either.  It  is  simply  a  fuller  and 
more  careful  statement  of  tiie  law  of  descent 
and  administration  as  estebllshed  by  the  first 
order  on  tliat  subject,  and  the  practice  under 
that  order,  passed  more  than  30  years  befcsre 
the  English  statute  of  distributions  existed; 
and  the  most  important,  if  not  the  only  prac- 
tical, change  wrought,  lies  In  the  denial  to 
the  new  probate  court  of  that  plenary  discre- 
tion belonging  to  the  general  and  particular 
court  white  In  the  exercise  of  probate  Jurisdic- 
tion. Within  six  months  after  the  organlsa- 
I  tion  of  a  general  court  under  the  "fundamental 
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orden**  of  1839^  It  paased  an  iwder  oBtaWsh- 
ing  the  law  of  deaeent  and  adnUnistratlon. 
Land  and  posonal  property  were  treated  alike, 
me  townsmen  or  selectmen  In  each  town  were 
chaxged  wltb  tin  duty  of  caoslng  an  Inroi- 
tory  to  be  taken  when  any  person  died  In- 
testate. The  general  court,  acting  ordinarily 
throogfa  the  particular  court,  granted  adminis- 
tration to  the  next  of  Un.  Intestate  estate  dfr 
Mended  to  wife  and  children  or  next  of  kin; 
distribution  to  be  made  fay  the  court  "n»  in 
equity  they  sbaU  see  meet"  The  costom  was, 
ultec  tt  session  of  tlie  general  court  tar  tha 
magistrates  of  the  court  to  attend  to  dlstribn- 
tlons,  notice  thereof  being  given  by  deputies  in 
their  nfflptctlre  towns.  1  CoL  Bee.  38,  308. 
The  decisions  on  these  dlstributlonB  settled 
the  rule  detenninlog  the  .pn  portion  In  which 
the  estate  descended  to  wife  and  children  or 
next  of  kin.  Tha  wife  recf^<d  <me-thlrd  of 
the  land  for  llf^  and  one>tfalrd  of  the  personal 
estate^  4  Col.  Bee.  p.  167.  The  children,  in* 
dndlng  represrattatlTes  of  deceased  children, 
inherited  lands  and  goods  In  equal  shares,  ex- 
cept the  eldest  son,  who  had  a  double  por- 
tion; this  In  accordance  with  tiw  scr^Mnral, 
Dot  the  Bnjdlsh*  law  ot  primogeniture.  (In 
tlie  New  Haven  lawa,  authority  ts  dted: 
Dent  xxL  17;  1  N.  H.  OoL  Bee.  614.)  The 
next  of  kin  were  determined  by  the  role  of 
civil  law.  lAter,  stringent  laws  were  passed 
for  calling  administrators  to  account,  and  for 
requiring  bonds.  While  these  general  rates  of 
descent  and  administration  were  detennlned  by 
the  decisions  ot  the  court  In  administering  the 
original  order  of  1639.  and  had  the  force  of 
law,  they  were  neverthelees  subject  to  that 
discretion  to  act  as  in  equity  they  shall  see 
meet  which  inhered  in  all  administration  of  law 
by  the  ganeral  court,  and.a8  appears  by  the  rec- 
ord of  distributions,  were  ftdlowed  more  or  leas 
doeely,  according  to  the  equltlea  of  each  case. 

The  act  of  168^  nominally  enacted  for  pre- 
venting fraud  In  conceallnff  the  estate  of  a 
deceased  person,  coDatea  the  rules  thus  es- 
tablished for  aibninlstratlon  the  new  pre- 
rogative court  constituted  the  year  Iwfore, 
and  stotes  them  with  tha  detoll  and  predaton 
deemed  aK>ropt1ate  for  that  purpose,  and, 
to  exclude  any  Implicatitm  of  dlsoretkm  In 
Otecutiott,  follows  Ito  Btatemoit  of  the  law 
with  the  sprees  prohibition,  "and  In  no  otb> 
er  mann^  shall  any  such  estate  be  dlstribut' 
ed  to  any  wife,  children  tfr  kindred  whatso- 
ever." The  act,  however,  while  giving  the 
probate  court  no  discretion  in  detmninlng 
the  faelra  <a  amount  of  inheritance^  does  atk> 
thoriae  it  to  oEerclse  a  discretion,  as  fcmnerly 
practiced  In  tiie  manner  of  distributing  to  tha 
heirs  the  ascertained  portions.  After  stat- 
ing the  lawa  of  descent  where  the  intestate 
leaves  childrai,  the  act  of  1689  provides  that 
the  division  of  the  estate  m  accordance  with 
that  law  shall  be  made  by  three  freeholdos, 
unless  where  all  the  parties  Intmsted  shall 
agree  upon  a  division,  and  presoit  the  same^ 
under  their  hands  and  seals,  to  the  court  of 
pn^te,  which  agreemat  ahall  be  accepted 


and  allowed  the  eoort  aceoonted  valid  In 
law,  and  put  upon  recmrd:  "Provided,  nev- 
•rtheless,  that  where  any  estate  In  housing 
and  lands  cannot  be  divided  among  the  chll- 
drai  without  great  prejudice  or  spoiling  of 
the  whole,  being  so  represeuted  and  made  to 
appear  unto  the  said  conrt  of  probates,  tiie 
said  court  of  probates  may  order  the  whole 
to  this  ddest  sonne^  if  he  accept  it.  or  to  any 
other  of  the  sonnes  successively,  upon  bis  re- 
fusal, he  paying  unto  the  other  children  of 
the  deceased,  their  equal  and  proportionable 
parts  or  shares  of  the  true  value  of  such 
houses  and  lands  upon  a  Just  apprlzement 
thereof,  to  be  made  by  tliree  sufficient  free- 
holders i^n  oath  to  be  iMitpolnted  and  sworn 
as  afweaaid,  or  giving  good  security  to  pay 
the  same  In  some  convenient  time  as  the  said 
court  of  probatea  ^lall  limit  making  reaaon- 
abla  allowance  in  the  Interim  not  exceeding 
six  per  cent  pa  annimi.  And  tf  any  of  the 
children  happen  to  dye  before  be  or  abe  come 
of  age  or  be  married,  the  portion  of  such 
child  deceased  shall  be  equally  divided  among 
the  survivors."  In  cc^ylng  tills  act  In  the 
recmrd  of  the  October,  1699,  session,  the  sec- 
retary has  placed  a  period,  and  not  a  semi- 
colon, before  the  last  clause,  "and  if  any  ot 
ttw  ehUdren."  etc;  but  In  the  revision  ot 
1702,  for  whl<A  the  act  had  been  prepared* 
minted  undor  the  aupervlsion  of  William  Pit- 
kin, John  Chestw,  and  the  same  secretary, 
the  danse  la  preceded  br  a  semicolon,  as  also 
In  the  edition  of  1716.  It  Is  printed  with  a 
semicolon  ra  de  Hassachosetts  act  of  1692. 
Acts,  etc.  Province  Mass.  voL  1,  p.  43.  In 
the  revision  of  17&0  the  danae  remains  un- 
Obanged,  but  la  printed  aa  a  Borate  para- 
graph followlttg  the  provlsa  In  the  revMon 
•f  1784  the  language  is  altered  to  read  aa  fol- 
lows: ''And  if  any  of  the  children  die  be- 
fore he  or  she  come  of  age,  and  before  mar- 
riage, or  before  any  legal  disposition  thoeof 
and  before  marriage,  the  portion  of  such  child 
deceased  shall  be  equally  divided  among  the 
surviving  diUdroi  and  their  l^al  r^resntar 
tives."  In  the  edition  of  1806  the  chapter 
**De  fiettiement  of  Bstotes"  ia  arbitrarily  dl- 
idded  into  sections,  and  the  clause  appears  aa 
a  separate  section  following  the  proviso^  It 
appears  In  the  same  manner  in  aubsequent 
revisions,  and  in  that  of  187B  In  the  con- 
densed form  above  quoted.  We  do  not  think 
these  dianges  In  successive  revisions  have 
altered  the  meaning  of  the  dauae. 

It  is  rerj  plain  that  1^  proviso  In  the  act 
of  1699  was  not  Intended  to,  and  did  not,  alter 
the  law  of  descmt  aa  existing  and  stated  In 
other  parts  of  ti>e  act  It  Is  almidy  a  device 
tvt  avoiding  an  Inconvenience  In  apportioning 
land  among  those  to  whom  It  had  descended 
In  accordance  with  the  law.  In  effect  it  an- 
thoriaed  the  conrt  of  probate,  at  Ite  dlacre- 
tton,  upon  application  of  those  Intomted,  and 
with  consent  of  the  ddest  son,  to  adl  the  real 
estate  for  the  purpose  of  dividing  the  pro- 
ceeds anumg  the  persona  to  whom  It  had  de- 
scended upon  the  terms  mentioned  (L  e.  pay- 
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lug  the  value  of  tbe  laud  aa  appraised,  eltbor 
fn  casb,  or  In  deferred  pa7iii«it  protected  by 
good  security.  In  proportionate  abarea,  to 
those  entitled  to  the  land),  and  Indnded  In 
the  terms  of  tbe  transaction  the  prorlBlon 
that  upon  the  death  of  one  of  the  parties,  be- 
ing a  minor  (whether  before  the  time  of  the 
deferred  payment,  or  at  any  time.  Is  perhaps 
doubtful),  bis  abare  (not  of  any  intestate  es* 
tate,  but  of  the  proceeds  of  the  sale  of  land 
paid  for  that  purpose,  and  standing  In  the 
form  of  a  secured  obligation,  or  cash  In  the 
hands  of  his  guardian)  should  go  to  hla  sur- 
viving brothers  and  sUters,  tbe  other  parties 
to  tbe  transaction.  It  Is  altogethw  nnlllcdy 
that  the  g«ieral  court  cmitemplated  a  possi- 
bility of  the  BurriTlng  brothon  and  sisters  not 
bebig  all  tbe  next  of  kio  to  anCh  deceased 
minor;  but,  under  one  construction  of  the 
language,  It  Is  possible  that  the  dtrlslon  of 
snch  sum  among  the  deceased  minor's  broth- 
era  and  sisters,  children  of  tils  father,  might 
not  Include  some  half-brothor  on  his  moth- 
er's sld^  who  at  that  time,  and  for  nearly  a 
century  afterwards,  were  next  of  kin  equal- 
ly with  brothers  of  the  whole  blood.  Tbe  ex- 
istence of  such  a  possibility  in  a  particular 
case  might  Indnee  the  court  to  exercise  Its 
discretion  in  not  anthorlalng  the  transaction, 
but  It  does  not  tnm  tbe  proTlalon  Into  a  stat- 
ute of  descent,  made  In  the  alternative,  de- 
pending for  its  operation  on  the  discretion  of 
the  court  of  probate,  and  the  assent  of  a  p<»> 
slbie  heir.  This  power  of  aotborlzing  a  sale 
of  land  for  the  beueflt  <tf  all  the  children  and 
the  surrlTors  of  those  who  might  die  In  In- 
fancy was  the  only  remnant  given  to  the 
court  of  probate  of  that  discretionary  power 
to  provide  for  the  equities  of  q;>eclal  cases  so 
freely  exercised  by  tbe  gomal  court  and  par- 
ticular court  It  bad  been  a  not  Infrequent 
practice  in  ^trlbntion  of  Intestate  estates, 
where  there  were  minor  dUIdren,  to  transfer 
to  one  of  tbe  heirs,  and  sometimes  to  a  stran- 
ger, a  portion  of  the  estate,  In  consideration 
of  his  oblation  to  pay,  at  times  limited,  the 
share  belon^ng  to  each  child,  dividing  among 
the  surrlvors  tbe  share  of  a  deceased  minor. 
In  1640  the  particular  court,  on  application  of 
the  administrator  of  an  Intestete,  distributed 
real  estate  amounting  to  £180  to  the  five  chil- 
dren, the  amount  specified  **to  be  paid  Into 
court  whoi  each  comes  to  the  age  of  16 
years,'*  and  authorized  the  widow,  charged 
with  tbelT  snppCHt,  to  sell  the  land,  provided 
she  give  sufflcloit  security  for  payment  of  the 
cbOdren's  portions,  and  ''provided  also  If  any 
one  or  more  of  tbe  chUdrm  depart  this  life 
before  they  come  to  the  age  of  16  years,  his 
or  their  portion  Is  to  be  divided  equally 
among  those  tbat  survive."  Estate  of  Brun- 
dlsh.  1  Col.  Rec.  45.  In  1645  the  court  set- 
tied  the  land  of  an  intestate  on  Nathaniel 
Wlllette  (not  an  heir),  "In  consideration 
whereof  be  is  to  pay  £40  to  the  eldest  son 
when  he  shall  attain  21  years  of  age,  and  £20 
apiece  to  the  three  daughters  when  th^  shall 
attain  the  age  of  18  years;  If  any  die  In  the 


meane  the  portion  to  to  be  divided  betwixt 
the  aurvlvon;  tiie  land  to  stend  ingaged  toe 
tbe  twrformance  thereof."  Estate  of  Wake- 
man,  1  OoL  Bee.  ISS,  It  was  doobtieas  such 
ancient  pzactice  tbat  sumested  the  proviso  In 
the  act  of  1699.  In  accordance  with  the 
strong  conservatism  which  has  characteriied 
our  leglsIaticMi,  this  mnnant  of  a  prevalUng 
practice  when  probate  jurisdiction  was  ad- 
ministered by  the  omnipotent  general  court 
has  been  continued  through  successive  revi- 
sions, and  In  that  of  1875  appears  unchanged  in 
meaning  In  the  proviso  contained  In  sections 
6  and  7,  under  dlscnssion. 

This  Is  not  a  statute  of  descent.  Any  prac- 
tice that  mi^  have  grown  up  und»  It,  of 
including  In  every  case  of  distribution  the 
portion  of  a  minor  child  dying  between  tbe 
death  of  the  intestate  and  distribution.  In  the 
estate  divided  between  the  surviving  chil- 
dren, must  be  confined  to  cases  where  such 
surviving  children  are  the  next  of  kin  to  the 
deceased  minor.  It  to  significant  that  the 
proviso  now  claimed  as  altering  the  tow  of 
descent  to  not  mentioned  by  Ohl^  Justice 
Swift  In  hto  Digest,  and  to  not  referred  to 
by  Chief  Justice  Reeve  in  his  careful  trea- 
tise on  Descents;  that  such  ctolm  has  not 
been  brotight  to  the  attention  of  the  court  of 
last  resort  during  the  two  centuries  the  pro- 
viso has  remained  on  our  atetute  book;  and 
that,  BO  far  as  known,  the  general  course  of 
descent  has  never  been  altered  by  an  anitt- 
cation  of  this  proviso,  except  in  a  single  In- 
stance. Some  20  years  ago  the  conrt  of  pnh 
bate  of  the  dtotrlct  of  New  Britain  dtotrlbut- 
ed  the  estate  of  an  intestate  minor  equally 
to  a  brother  ot  tbe  whole  blood  and  two 
brothers  of  the  half  blood,  Justifying  snch 
distribution  under  tbto  proviso.  The  case 
furnished  a  harsh  Ulastratkm  of  thS  rule  ^re- 
ferring kindred  of  the  whole  blood,  first 
adopted  by  our  tow  In  1784.  The  fwobato 
Judge,  In  pursuance  of  the  atatnte,  called  to 
bta  aaidatance  to  the  trial  a  Judge  of  the  su- 
perior comt,  sheeting  Judge  Carpenter,  who 
at  that  time  waa  also  a  Judge  of  thto  conrt 
A  brief  memorandmo  of  the  grounds  of  tbn 
decteion  M>peuB  In  a  aiqn^ement  consisting 
of  two  hM  prins  caaea  minted  In  48  Conn. 
684.  Aa  i^ipears  1^  the  opinion,  the  learned 
Judges  based  theto  conclusions  mainly  on  a 
number  of  dectolons  ot  courts  of  other  states, 
and  a  mtotake  natbmlly  followed  a  mlaappre* 
benslon  aa  to  tbe  qipllcatlon  of  these  deci- 
sions to  our  tow.  The  Uassachusetto  act  of 
1682.  before  mentioned,  contained  a  proviso 
In  the  same  tonguage  as  tbat  used  In  our  act; 
but  tbat  language  did  not  remain  substantial- 
ly unchanged,  and  in  1806  an  act  waa  passed, 
different  from  the  tow  of  1692.  and  plainly  a 
statute  of  descent.  In  Nash  v.  Cutler,  16 
Pick.  482,  Chief  Justice  Shaw  bases  hto  o^ 
Ion  upon  the  clear  and  precise  language  of 
thto  statute,  dismissing  from  consideration 
the  provincial  statutes  aa  "obscure  and  am- 
biguous." In  1838  the  territorial  le^stotnre 
of  Wtoconsln  adopted  the  Hassachnsetts  atat- 
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nte  of  1806,  and  fhe  Wisconsin  court  held 
that,  vltb  the  statute,  the  constroctlon  which 
had  been  lAaced  upon  it  by  the  Massacbn- 
eetta  coiirta  was  also  adopted.  The  New 
Hampshire  statute  In  the  rerlalon  of  1S42  re- 
sembles the  Massachusetts  statate  of  1S05, 
and  Is  plidnly  a  statute  of  descent,  and  has 
been  so  treated  by  the  Kew  Hampshbre  court 
The  Maine  statute,  In  the  lerlslon  of  1841,  Is 
somewhat  similar  to  the  Massachusetts  Stat* 
nte  of  1806,  and  jdalnly  a  statute  of  descent, 
and  has  been  so  treated  the  Maine  court. 
We  hare  examined  the  cases  in  these  states 
with  care,  and  deem  unnecessary  any  com- 
ment on  tbebr  conclusions.— not  wholly  ac- 
cordant Th^  all  deal  with  stetntes  enactr 
ad  since  1S05,  which  by  tibeir  terms,  and 
without  doubt  are  stetutes  of  descent,  and 
establish  an  exeeptloo  —  nnwiae,  perhaps  —  to 
the  general  law  of  inheritance.  Historically, 
they  all  may  hare  been  dereloped  from  the 
old  proTlndal  act  of  Massachusetts,  the  same 
In  language  as  our  act  of  1609;  but  we  find 
nothing  in  these  decisions  to  raise  any  doubt 
as  to  the  meaning  which  attached  to  our  law 
at  the  time  It  was  enacted.  That  law  remains 
unchanged  in  our  revision  of  1876,  and  must 
hare  the  same  meaning.  Some  change  In 
the  language  of  the  statute  de  Intestete  es- 
tates was  made  In  the  revision  of  the  pro- 
iHite  law  In  1SS5,  incorporated  Into  sections 
630  and  631  of  the  General  Statutes  of  1888. 
Counsel  on  both  sides  claim  that  the  changes 
In  these  two  sections  Involve,  no  departure 
from  the  meaning  of  the  former  law.  Their 
claim  may  be  right  but  we  express  no  opin- 
ion on  the  question.  This  case  must  be  gov- 
erned by  the  law  as  it  stood  In  1875. 

We  have  discussed  the  case  as  If  the  estate 
left  by  Mrs.  Welles  consisted  of  property 
owned  by  her  absolutely.  In  fact  It  did  not 
Her  estate  consisted  In  an  equitable  Interest 
in  pr(H>erty,  the  legal  title  of  whicb  was  vest- 
ed in  her  husband  as  statutory  trustee  of  her 
personal  property  under  the  statute  of  1848. 
This  equitable  interest  upon  her  death  pass- 
ed to  those  entitled  to  succeed  to  her  Intes- 
tate estate,  either  by  force  of  the  general 
statutes  of  descent  or  by  force  of  the  ex- 
press trust  established  on  the  marriage  of 
Mr.  and  Mrs.  Welles,  under  the  statute  of 
1849.  Counsel  for  Hubert's  administrator 
claim  that  Mrs.  Welles'  interest  passed  to 
her  children,  as  beaeflclarles  of  the  trust  in 
accordance  with  the  terms  of  the  trust  under 
the  law  of  1849.  It  Is  immaterial  for  the  pur- 
poses of  this  case  whether  the  claim  is  cor- 
rect or  not.  In  either  event  the  equitable  In- 
terest passed  to  her  children,  and  became 
vested  tn  Hubert  who,  on  the  termination  of 
the  trust  was  entitled  to  the  whole  estate; 
and  so.  In  either  event  the  probate  order 
directing  the  delivery  of  possession  of  the  es- 
tate to  the  administrator  on  Hubert's  estete 
should  stend.  The  superior  court  is  advised 
to  render  Judgment  affirming  the  decree  of 
the  court  of  jsobate.  The  otber  judges  con- 
cur. 


m  Conn.  M) 

DALY  V.  OITT  AND  TOWN  OP  NEW  HA- 
VEN. 

(Supreme  Court  of  Errors  of  Connecticut  Oct 
5,  1897.) 

PLSADINO  and  JDDOHBXT— VA.SIAKOB— UCNlCIPAIi 
COHPOBAUOirS  —  GOVBRKIIXHTAL  UuTIBS— LlA- 

BiLiTT  FOB  Bbbaoh  —  Drawbhidoes  —  Om- 

OEKS. 

1.  Where  the  complaint  states  no  cause  of  ac- 
tion, the  Bupreme  court  must  reverse  a  judgment 
for  plaintiff,  though  the  facts  found  show  a  good 
cause  of  action. 

2.  The  duty  of  a  municipal  corporation  to  build 
and  operate  a  draw  in  a  bridge,  for  the  benefit  of 
the  highway  up  and  down  the  river,  is  public  and 
govemmentaL 

8.  A  town  constructed  a  drawbridge  shaft  wlth- 
ODt  boxing  it  snd  when  the  draw  was  operated 
the  shaft  revolved  rapidly,  and  was  dangerous. 
The  draw  was  so  constructed  that  the  bridge  tend- 
er, while  operating  It,  could  not  aee  persoDs  near 
the  abaft.  Held  not  to  show  a  defective  higbway, 
as  the  duty  to  opwate  a  draw  is  distinct  from  tlui 
of  keeping  the  bridge  safe  f  travel. 

4.  A  town  Is  not  liable  for  a  breach  of  Its  gov- 
ernmental duty  to  provide  a  draw  that  can  be 
safely  operated,  where  the  defects  in  it  no  wise 
affect  its  use  as  a  bridge  and  a  part  of  the  public 
Ughway,  as  there  is  no  statate  Imposing  such  11a- 

5.  A  town  Is  not  liable  for  the  negligence  of  Us 
bridge  tender,  performing  the  governmental  duty 
of  operating  a  draw. 

Appeal  from  superior  court,  New  Haven  coun- 
ty; Milton  A.  Shumway,  Judge. 

Action  by  James  Daly  against  the  dty  and 
tovra  of  New  Haven  to  recover  damages  for 
personal  injuries  to  the  plaintiff's  Intestate, 
claimed  to  have  been  caused  by  the  defendants' 
negligence.  After  demurrer  overruled,  the  case 
was  heard  in  damages  to  the  court  Facts 
were  found,  and  Judgment  was  rendered  for 
the  plabiUff  for  ¥1,000,  and  defendants 
pealed  for  alleged  errors  in  the  rulings  <tf  the 
court.  Reversed. 

Wm.  B.  Stoddard  and  Wm.  H.  Ely,  for  appel- 
lants. James  P.  Pigott  and  David  E  Fltiger- 
ald,  for  appdlee. 

TORBANCB,  J.  The  question  raised  by  the 
demurrer  is  whether  the  complaint  states  any 
cause  ot  action  at  all  against  these  defendants. 
If  It  does  not  the  judgment  must  be  reversed, 
even  If  the  facts  found  show  a  good  cause  of 
action;  for  the  finding  In  a  case  like  the  present 
must  be  founded  vpon  the  allegations  of  the 
complaint  and  the  trial  court  cannot  legally  find 
a  cause  of  action  if  the  ctnuplalnt  alleges  none. 
"It  is  not  enough  that  a  party  proves  facts  con- 
stituting a  cause  of  action.  He  must  also  have 
alleged  tbem,  before  be  can  recover."  Ives  v. 
Town  of  Goshen.  63  Conn.  79,  26  Atl.  845;  At- 
wood  V.  Welton,  57  Conn.  514, 18  AtL  322;  Tay- 
lor V.  Keelor,  50  Conn.  346.  As  we  think  the 
complaint  does  not  set  forth  any  cause  of  ac- 
tion, the  question  raised  by  the  demurrer  Is 
decisive  of  the  case  upon  this  apiJeal,  and  it 
becomes  unnecessary  to  consider  the  other  ques- 
tions raised  upon  the  record.  The  material 
parts  of  the  complaint  are  these:  "(1)  On  July 
10, 1896,  the  defendants  were  In  the  joint  own- 
ership^ use,  and  control  of  a  bridge  over  the 
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QnlnnlplBC  river.  In  said  town,  connecting 
Feny  street.  In  the  city  of  New  Haven,  with 
Meadow  street.  In  the  town  ct  New  Haven; 
and  the  repair  and  malntoiance  of  said  tmldge 
was  on  saJd  day  In  the  care  and  charge  of  the 
defendants.  02)  The  said  bridge  was  daiiy 
used  a  large  nomber  of  pawns  hi  crossing 
said  river  at  said  place.  &)  On  said  day  there 
was  a  draw  in  said  bridge,  which  opened  for 
the  passage  of  vessels.  Said  draw  was  operat- 
ed 1^  steam  power,  located  in  an  engine  house 
above  and  over  the  floor  of  the  draw.  From 
said  engine  house  a  vertical  shaft  descended 
tlirough  the  floor  of  the  draw  to  the  gearing 
under  said  draw,  and  within  a  short  distance 
of  the  sidewalk  on  the  east  side  of  said  bridge. 
(4)  On  said  July  10,  1S96,  said  shaft  was  not 
boxed  up  or  Inclosed  so  as  to  prevent  contact 
with  It  by  persons  crossing  said  bridge.  (5) 
On  said  day  it  was  not  possible  for  the  sorant 
of  the  defendants  who  operated  said  draw  by 
means  of  the  engine  in  said  engine  house  to  see 
persons  located  on  said  draw,  and  adjacent  to 
said  sliaft,  while  he  was  engaged  in  opening 
and  closing  said  draw.  ^  (6)  The  said  shaft  re- 
volved with  great  rapidity  when  said  draw  was 
being  opened  and  closed.  (7)  Said  draw  was 
operated  by  steam  power  for  about  two  years 
prior  to  and  on  said  July  10,  1896,  it  having 
previously  been  (q;>erated  by  horse  power;  and 
when  said  steam  power  was  to  be  first  applied 
toi  said  draw  tbe  defendants'  plans  and  specifi- 
cations tor  said  engine  and  shaft  required  that 
said  shaft  should  l)e  boxed  up  to  a  sufildent 
height  to  prevent  contact  with  it  by  persons 
using  said  bridge.  (S)  On  said  day,  between 
S  and  7  in  the  afto^ioon,  the  plaintltTs  Intes- 
tate, a  child  under  eleven  years  of  age,  was 
croKlng  said  bridge  when  the  engine  and  ^ft 
were  put  In  motion  to  swing  said  draw  arotmd, 
and  she  was  close  to  said  ^ft  when  it  was 
thus  put  in  motion.  Her  clothing  became 
entangled  with  said  Oxatt,  and  her  body  was 
vif^tly  hurled  against  the  trasses  of  said 
brid^  and  against  an  iron  pipe  running  from 
said  engine  hoose  throjgh  the  floor  of  said  draw 
and  near  to  said  shaft,  and  because  tbweof 
both  of  her  thigh  bones  were  broken  and 
cruAed,  and  Iwr  collar  bone  was  broken,  from 
which  said  Injuries  she  died  on  July  12,  1886. 
(10)  During  the  whole  time  that  tbe  platntltTs 
Intestate  was  on  said  bridge  on  said  July  10, 
180^  she  was  In  the  exercise  of  due  care.  (11) 
It  was  the  duty  of  the  defendants  to  have  had 
said  shaft  so  boxed  up  on  said  day  that  the 
dothlng  of  the  said  Harguet  Daly  could  not 
have  come  In  contact  therewith  while  In  mo- 
tion; and  to  have  had  such  an  opening  In  the 
floor  of  said  engine  house,  or  other  arrange- 
ment, that  the  operator  of  said  ffliglne,  while 
operating  said  enghie  and  shaft,  conld  have 
seen  the  said  Mai^aret  Daly,  deceased,  whUe 
she  was  on  the  floor  of  said  draw,  and  near 
said  shaft;  and  tbe  defendants  were  neglig^t 
and  careless  In  acc^tlng  said  shaft,  and  in  con- 
stantly UBhig  the  same  without  boxing  up. 
which  the  original  spedflcatlons  and  plans  for 
said  engine  and  shaft  called  for,  and  which  or- 


dinary care  and  prudence  demanded.  (12)  The 
Injuries  thus  sustained  the  said  Margaret 
Daly,  deceased,  were  caused  by  tbe  negligenct* 
and  carelessness  ot  the  defmdants,  as  above 
set  forth." 

The  complaint  does  not,  In  express  terms,  al- 
lege that  the  bridge  In  question  was  a  pub- 
lic bridge  forming  part  of  a  public  highway; 
nor  does  It  expressly  allege  that  It  was  the 
duty  of  the  defendants  to  keep  It  In  repair; 
but  It  does  allege  facts  which  cleariy  show 
that  it  wAs  a  public  bridge  connecting  two 
public  streets,  fbnulng  psart  of  a  public  high- 
way, and  In  substance  it  alleges  that  tbe  duty 
to  teep  it  in  repair  rested  uimn  the  defend- 
ants. It  is  also  alleged  that  this  Ivldge  had  a 
draw  in  it  for  the  passage  of  vessels,  and  It 
thus  appears  tiiat  there  was  a  highway,  of 
which  tbe  bridge  formed  a  part,  over  another 
highway  up  and  down  the  river.  Under  these 
chvumstances,  if  any  duty  whatever  rests  up- 
on these  d^endants  either  to  keep  the  bridge 
in  sufficient  r^lr  for  public  travel  or  to  open 
and  operate  the  draw,  it  Is  imposed  1^  statute, 
or  It  does  not  exist;  and  if  any  liability  for  a 
breach  of  either  of  these  duties.  In  favor  of 
an  individual  Iqjured  thorel^,  rests  upon  them, 
it  la  imposed  by  statute,  or  It  does  not  exist  at 
alL  And  the  duty  to  provide  and  maintain 
this  bridge  as  part  of  a  public  highway  aver 
the  river,  and  the  dn^r  to  build,  maintain,  and 
operate  a  suitaMe  draw  in  the  bridge  for  the 
benefit  of  the  public  highway  up  and  down 
the  river,  arft  public  governmental  duties. 
Gtaldsey  V.  Town  of  Canton,  17  Oonn.  478; 
Borough  of  Stonington  v.  States,  81  Oonn.  214; 
Beardsley  v.  City  of  Hartford,  50  Comi.  628; 
Lounsbury  v.  Gi^  (tf  Bridgeport,  66  Conn. 
360,  84  Atl.  93;  French  v.  City  of  Boston, 
128  Bfass.  S82;  McDougaU  v.  City  of  Salem, 
110  Mass.  21;  Butterfleld  v.  City  of  Boston, 
148  Mass.  544,  20  N.  E.  118.  The  case  of 
Greenwood  v.  Town  of  Westport,  dedded  In 
the  United  States  district  court  for  Qie  district 
of  Oonnectlcnt  (62  Conn.  676.  B3  Fed.  8^, 
and  63  Conn.  587,  60  Fed.  560),  one  of  the 
cases  upon  which  the  plataitlfr  relies,  is  net  in 
conflict  with  the  foregcdng  authorities  upon 
the  point  that  the  duties  aforesaid  axe  public 
and  governmental;  for  that  decision  rests  up- 
on the  somewhat  peculiar  and  exceptional 
state  of  facts  of  that  case,  and  upon  principles 
of  maritime  law  that  have  no  ai^lcation  here. 
Whatevw,  then,  the  defendants  n^Ilgently 
did  or  omitted  to  do,  as  charged  In  tne  com* 
plaint,  was  done  or  omitted  In  the  performance 
of  a  public  governmental  daty.  The  duty  to 
keep  the  bridge  In  sufilclent  repair  for  public 
travel  Is  quite  distinct  from  the  duty  to  pro- 
vide and  properly  operate  the  draw.  The  for^ 
mer  relates  to  the  bridge  as  and  when  It 
forms  part  of  a  public  highway  open  for  the 
passage  of  persons,  animals,  and  vehicle;  the 
latter  to  the  movable  part  of  the  bridge,  when 
it  has  In  aid  of  navigation  temporari^  ceased 
to  be  a  part  of  such  highway;  and  It  does  not 
necessarily  follow  that  the  party  charged  with 
the  former  duty  is  also  charged  with  the  lat- 
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ter.  It  Ib  somewhat  dlfflcalt  to  determine 
from  the  complaint  whether  the  pleader  In- 
tended to  charge  a  breach  of  the  former  or  of 
the  latter  doty;  but  we  think  the  complaint 
mast  and  can  only  be  regarded  as  charging  a 
breach  ot  the  latter,  and  not  of  the  former, 
du^.  It  does  not  allege  that  the  bridge,  as  a 
highway,  was  defective,  dangerous,  or  tmsafe 
for  public  traveL  The  negligence  which  It  al- 
leges Is  mainly  the  faJlore  to  box  the  shaft, 
and  the  faUnre  to  constract  the  house  at  the 
draw  80  that  the  bridge  tender,  when  operat- 
ing the  draw,  tnuld  see  persons  who  might  be 
near  the  shaft;  and  these  matters  relate  solely 
to  the  constmctlon  and  use  of  the  draw  as 
draw,  and  not  to  the  draw  as  part  of  the  high- 
way. The  only  defect  complained  of  Is  the 
linger  from  the  shaft  when  rerolvlng  to  op- 
iate the  draw.  This  danger  exists  only  when 
and  80  long  as  the  draw  Is  being  operated,  and 
ia  caused  solely  by  such  operation.  When  and 
BO  long  as  the  draw  is  in  place  as  a  part  of  the 
liighway,  open  for  public  trsTel,  the  bridge 
appears  to  be  perfectly  safe  for  such  traTel. 

Begardlng  the  complaint,  th^  as  charging 
a  tveach  of  the  duty  to  provide  a  suitable 
draw,  or  of  the  duty  to  proper^  operate  the 
draw  as  such,  we  think  it  falls  to  show  that 
any  liability  to  the  decedent  rested  upon  these 
defendants  for  the  alleged  breach  of  these  do- 
tlea.  The  act  (7  Sp.  Laws,  p.  870,  of  which 
our  courts  are  by  statute  bound  to  take  judi- 
cial notice)  under  which  this  bridge  appears 
to  have  been  built  Imposed  upon  the  city  of 
New  Haven  and  the  town  of  Bast  Haven  the 
duty  to  boUd  and  Tnaititain  this  drawbridge, 
and  imposed  upon  them  also  the  expense  "of 
(gelling  the  draw  tiiereln."  It  was  ^vlded 
that  the  bridge  should  be  built  by  seven  com- 
missioners, and  it  was  made  their  duty  "to 
locate  said  bridge,  and  to  direct  in  regard  to 
the  materials  ana  manner  of  its  constmctlon 
and  to  superintend  the  same."  AAerwarda, 
in  1881  (9  Bp.  Laws.  p.  270),  the  duties  xcst* 
lag  upon  Bast  Haven  with  reference  to  this 
bridge  devolved  inxm  the  town  of  New  Havoi. 
Bat  the  act  under  which  this  bridge  was  built 
does  not  impoee  upon  these  defendants  any 
llabUttr  to  a  iHlTate  hidiTldosl  Injured  by  a 
breocli  eC  the  duty  to  provide  a  suitable  draw, 
or  to  properly  operate  the  same;  nor  are  we 
aware  of  any  statute,  public  or  prlrote,  which 
does  impose  upon  them  any  such  UaUllty  tor 
any  saeh  braudL  If  we  asBiime,  tlien,  that  at 
the  time  the  Injury  complained  of  It  was  the 
daty  of  OieBe  defendants  to  provide  a  draw 
that  conld  be  safely  operated,  and  also  to  inraih- 
erly  operate  the  same,  and  that  the  complaint 
ahowa  this,  and  also  a  Iweach  ot  tiut  dn^, 
atOI  tbe  complaJnt  nttwly  tells  to  tixm  that 
these  defendants  are  liable  tor  such  breach  at 
the  suit  of  a  private  individual  injured  there- 
by. Nor,  under  such  drcumstances,  would  the 
defmdanto  be  liable  tea  fbs  nei^igeDee  of  tiielr 
servant  and  agent,  tbe  gate  tender,  assuming 
that  he  was  such.  Judge  Olty  of  Moideo, 
48  Goon.  BO;  Jewett  r.  City  at  New  Haren. 
id.888L 


If,  on  the  other  hand,  the  complaint  can,  by 
any  possibility,  be  regarded  as  charging  a 
breach  of  the  statutory  duty  to  keep  the 
bridge,  as  a  highway,  In  a  reasonably  safe 
amdltlon  for  public  travel,  then  It  is  defective. 
In  that  It  does  not  show  any  breach  of  that 
duty.  It  does  not  allege  In  tenns  that  the 
bridge,  as  a  highway,  was  defective,  out  of 
repair,  or  dangerous  to  public  travel;  nor  does 
it  state  any  fhcts  which  necessarily  show  this 
to  be  Its  condition.  On  the  contrary,  we  think 
It  fairly  shows  that,  so  long  as  the  draw  Is  a 
part  of  the  highway,  open  for  public  travel, 
the  shaft  Is  not  dangerous  to  such  travel,  and 
the  bridge,  for  such  travd.  Is  perfectly  safe. 
Under  such  circumstances  these  defendants 
would  not  be  liable,  under  the  statute,  as  for  a 
defective  highway,  when  It  appears  that  the 
injury  was  caused  In  operating  the  draw.  Bnt- 
terfield  v.  City  of  Boston,  148  Bfass.  644,  20 
N.  B.  113.  We  think  the  oomplatot  in  either 
aspect  falls  to  state  any  cause  of  action. 
There  Is  error  in  the  Judgment  complained  of, 
and  it  Is  rerersed.  Hie  other  Judges  oon- 
coned. 

(Ul  Ps.  Bt  471) 

BOOBRS  V.  PHILADBLPHIA  TRAC- 
TION CO. 

(Supreme  Ckturt  of  Peansylvania.  Oct.  U,  1887.) 
Ndibancs— Opbbation  of  MAOHnrsBT— Sfbcial 

ISJOBT. 

A  street-railway  corporation  authorized  to 
construct  and  operate  motors  and  cablefi,  but  not 
invested  with  the  power  of  eminent  domain,  is 
liable  for  spedftl  injury  to  tbe  pn^rty  of  anoth- 
er caused  by  the  jarring  and  vibratlOT  of  machin- 
ery operated  by  said  corporation  on  its  own  pran- 
ises,  though  no  actual  negiigenoe  be  proved. 

Appeal  from  court  of  common  pleaa,  Phila- 
delphia county. 

Action  by  John  I.  Bogera  against  the  Phil- 
adeU)hIa  Traction  Company  to  recover  for 
damage  to  plalntltrs  buildings,  depredation  in 
their  rentol  value,  etc.,  caused  by  the  jarring 
and  vibration  of  machinery  operated  by  de- 
fendant In  its  power  house.  iOrom  a  Judgment 
for  plaintiff,  defendant  appeals.  Afilrmed. 

Tbe  asBlgnmento  of  error  are  as  follows,  to 
wit:  "First  T&e  court  below  erred  in  over- 
ruling the  demurrer  to  the  amended  declara- 
tion. Second.  Tbe  trial  Judge  erred  to  not 
charging  the  jury  as  requested  In  the  first  point 
presented  by  the  counsel  tcr  the  defendant; 
XL)  The  dtfendant,  by  tte  lettets  pslent  In  evi- 
dence, and  ttie  acta  of  assembly  by  Tlrtue  of 
which  the  same  were  Issued,  had  fun  authority 
to  build,  construct,  and  iterate  a  cable  for 
the  traction  of  cars,  and  for  that  purpose  to 
erect  and  operate  upon  Ito  own  land  such  sta- 
tionary engines  as  are  necessary  to  fanlsti 
power  to  said  caMeg  without  liability  to  the 
plaintiff  for  amseqnentlal  damages  to  his  im>p- 
erty;  the  uncontradicted  evidence  being  that 
no  part  of  plaintiff's  property  has  been  taken, 
nor  Is  any  portton  of  the  two  buildings  In  con- 
tact, there  being  no  use  by  tbe  defendant  of  a 
party  wall,  but,  on  tbe  contrary.  Its  wall  hav- 
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lug  been  bunt  upon  Iti  own  land,  leaTlc^  a 
fipa(.-e  between  it  and  plaiatllTs  wall  all  the 
way  from  the  bottom  of  the  foundations  to  the 
top  of  the  walls,  so  desired  especially  to  pre- 
Tent  contact;  the  machinery  and  Its  founda- 
tions having  been  further  Isolated  by  being 
surrounded  by  an  air  space,  and  the  best  pre- 
cautions known  to  the  state  of  the  art  having 
been  taken  by  defendant  to  prevent  the  trans- 
mission of  noise  or  vibration,  excepting  as  they 
may  be  conveyed  by  the  bed  of  the  earth  be- 
neath all  foundations,  or  by  the  atmosphere. 
The  verdict  shonld  be  for  the  defendant.' 
Third.  The  trial  Judge  erred  In  not  charging  the 
Jury  as  requested  In  the  second  point  presented 
by  the  counsel  for  the  defendant:  '(2)  The  de- 
fendant Is  Incorporated  for  the  purpose  of.  and 
is  engaged  In,  operating  a  public  work,  to  wit, 
the  carriage  of  passengers  along  the  public 
streets  In  cars  drawn  by  an  endless  cable.  The 
necessities  of  this  operation  and  the  charactor 
of  the  buslneea  compel  It  to  seek  the  heart  of 
the  city,  as  mncb  for  the  conv^ence  of  the 
public  as  for  its  own.  Hence  the  maintenance 
of  a  power  bouse  and  stationary  engines  as 
near  the  center  of  ita  line  through  the  center 
of  the  town  as  possible  is  in  the  direct  line  of 
Its  duty,  and  is  pert  of  the  lawful  enjoyment 
of  its  property  and  franchises;  and,  as  it  ap- 
pears by  the  evidence  this  was  done  without 
negligence  or  malice,  it  entails  no  legal  llablll- 
ly.  If  unavoidable  Inconvenience  falls  upon 
neighbors,  the  same  Is  damnum  absque  injuria, 
and  your  verdict  should  be  for  defendant.' 
'Fourth.  The  trial  Judge  erred  in  not  charging 
the  Jury  as  requested  in  the  third  point  pre- 
sented by  the  Counsel  for  the  defendant:  '(3) 
The  Injury  complained  of  is  alleged  to  be  ex- 
clusively due  to  the  operation  of  the  machin- 
ery, not  to  the  construction  of  it  or  the  power 
house.  As  the  operation  Is  lawful  and  with- 
out negligence,  and  conducted  upon  the  de- 
fendant's own  land,  without  contact  or  en- 
croachment npon  plaintiff's,  there  can  be  no 
recovery,  and  your  verdict  shonld  be  for  de- 
fendant.' Fifth.  The  trial  Judge  erred  In  not 
charging  the  Jury  as  requested  In  the  fourth 
point  presCTted  by  the  counsel  for  the  defaid- 
ant:  *<4)  This  Is  not  the  case  of  a  private  in- 
dividual  mahitainhig  npon  his  premises,  in  the 
heart  of  a  dwelling  quarter  of  the  city,  objec- 
.  tlonable  machinery,  which  could  be  equally 
well  placed  in  a  more  secluded  spot,  but  It  la 
the  case  of  a  cable  railway  aulhoilzed  if  law 
to  maintain  a  cable  road  in  one  of  the  most 
important  and  busy  thoroughfares  of  Philadel- 
phia; and  as  it  appears  that  this  machinery 
must  necessarily  be  placed  npon  that  thorough- 
fare, and  has  been  bnilt  upon  the  company's 
own  property,  and  Isolated  from  adjoining 
buildings,  its  maintenance  is  lawful,  and  your 
verdict  should  be  for  the  defendant*  Sixth. 
The  trial  Judge  erred  in  not  charging  the  Jury 
as  requested  in  the  fifth  point  presented  by  the 
connsel  for  the  defendant:  '(5)  Under  all  the 
•evidence,  the  verdict  should  be  for  the  defend- 
ant' Seventh.  The  trial  Judge  erred  in  his  In- 
atmctloD  to  tbe  jury  m  shown  in  the  blU  of 


exceptions:  1  do  charge  you  that  If  there  was 
any  such  special  damage  resulting  to  the  plaln- 
tlCT  from  the  operation  by  the  defendant  of 
the  defendant's  works  In  that  building,  where- 
by the  plaintiff  lost  rent,  or  suffered  In  some 
other  ways  that  have  been  described,  be  la  &i- 
tltled  to  a  verdict  for  tbe  amount  representlDg 
that  Injtuy.'" 

David  W.  SeUers,  for  appelant  George  P. 
Rich  and  Henry  C  Boyer,  for  appellee. 

STERHETT,  a  J.  Defendant  company's 
fourth  point  for  charge  was  affirmed,  and  all 
the  others,  which  contained  binding  instruc- 
tions for  defendant,  were  refused.  In  thm 
refusing  to  affirm  either  of  the  latter  points 
the  learned  trial  Judge  was  so  clearly  right 
that  neither  of  the  questions  involved  there- 
in requires  discussion,  and  they  are  accord- 
ingly dismissed  without  further  comment 

In  view  of  the  testimony  of  plalnttfTs  wit- 
ness HogaD:,  and  the  admisslous  made  on 
cross-examination  by  defendant's  witness 
Craig,  the  learned  Judge  might  well  have  sub- 
mitted to  the  Jury  the  qiKstion  of  defendant's 
negligence  in  the  construction  and  operation 
of  its  machinery,  and  sustained  a  verdict  on 
that  ground;  but,  instead  of  doing  so,  he  stat- 
ed to  the  Jury  that  he  recalled  no  evidence  of 
negligence  on  the  part  of  the  defendant  and 
proceeded  to  instruct  them  that  if,  in  conse- 
quence of  the  operation  by  defendant  of  Its 
machinery  In  the  building,  there  was  neces- 
sarily a  special  damage  or  injury  suffered  by 
the  plaintiff  apart  from  what  was  common  to 
the  neighborhood  and  to  people  generally,  the 
plaintiff  might  recover  to  the  extent  of  the  In- 
Jury  thus  specially  sustained.  The  correct- 
ness of  this  instruction  is  challenged  In  the 
seventh  specification.  In  addition  to  that  the 
defendant  demurred  to  the  second  and  third 
counts  of  the  statement  because  neither  of 
them  contained  any  averment  of  negligence 
either  in  the  construction  or  operation  of  de- 
fendant's machinery,  etc.  Refusal  to  sus- 
tain the  demurrer  is  the  subject  of  complaint 
in  the  first  specification.  Under  that  ruling 
and  the  foregoing  instructions,  the  Jnry  found, 
on  quite  sufficient  evidence,  that  plaintiff  was 
specially  damaged  by  the  operation  of  de- 
fendant company's  machinery,  and  a  general 
verdict  for  ttie  amonnt  of  the  damages  thus 
sustained  by  him  was  accordingly  rendered, 
and  Judgment  entered  thereon,  ^s  neces- 
sarily involves  the  question  of  defendant's  Ita- 
blllty  In  the  absence  of  evidence  of  actual 
negligence,  and  that  Is  the  controlling  ques- 
tion In  this  case.  By  Its  charter  act  of  in- 
corporation of  June  13,  18S3,  S  6  <P-  123), 
the  defendant  company  was  created  "for  the 
construction  and  operation  of  motors  and 
cables,  and  the  necessary  apparatus  and  me- 
chanical fixtures  for  applyli^  and  operating 
the  same."  So  far  as  relates  to  this  case,  that 
Is  the  extent  of  Its  powers.  Its  authority  to 
hold  real  and  personal  estate  necessary  for  its 
purposes  does  not  in  any  way  extend  its  char- 
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ter  power  or  privileges,  and  it  la  conceded 
Uuit  It  Is  not  invested  .with  tbe  power  of  em- 
inent domain.  There  Is  certainly  nothing  In 
Its  charter  to  relieve  the  defendant  from  lia- 
bility for  the  special  injury  which  the  jdaln- 
tiff  has  snftered  In  consequence  of  Its  opera- 
tlona  on  Its  own  land,  as  determined  by  the 
verdict  As  an  artificial  person,  It  cannot, 
any  more  than  a  natural  person,  escape  lia- 
bility for  special  Injury  done  to  others,  unless 
It  can  be  shown  ^t,  because  It  Is  a  mere 
creature  of  tbe  law.  It  enjoys  tmmoDlty  from 
IfaUUty  which  natural  persons  do  sot;  bat 
DO  such  proposition  as  that  has  ever  been 
recognized  In  any  well-consldered  case.  No 
authority  for  It  can  be  found  In  Ballroad  Co.  v. 
LIppincott,  lie  Pa.  St,  472,  0  AU.  871.  Rail- 
road Go.  V.  Marchant.  119  Pa.  St  541,  13  Atl. 
680,  or  any  of  that  line  of  cases.  It  Is  not  only 
untenable  In  law.  but  It  is  lacking  la  reason. 
If  aevenil  IndlvldnalB  had  purchased  defend- 
ant conqtaoy'B  lot,  and  erected  thereon  the 
machinery  and  ainpllances  that  it  did.  and  had 
operated  tbe  same  as  it  has  done,  to  the  great 
and  manifest  special  injury  of  the  plaintlfr,  no 
ooe  would  venture  to  Question  their  liability  to 
respond  In  damages.  In  several  cases,  among 
which  are  Oas  Co.  v.  Murphy,  39  Pa.  St.  257. 
and  Hauck  v.  Pipe-Line  Co.,  153  Pa.  St.  366, 
26  AO.  644,  it  has  been  held  that  where  a  cor- 
poratlon  has  no  right  «f  eminent  domain,  the 
<4>erBtIon  of  Its  works,  causing  special  physical 
injury  to  another's  property,:  Is  virtually  an 
actionable  nuisance.  Tbe  first  of  these  was 
the  case  of  an  incorporated  gas  company,  au- 
thorized to  supply  gas  to  the  borou^  and 
such  Individuals  and  corporations  as  might 
desire  the  same;  to  produce,  sell,  and  dis- 
tribnte  gas  for  tbe  production  of  artificial 
light;  to  mak^  and  erect  the  necessary  ap- 
paratus and  manufactory  Introducing  the 
same;,  to  construct  the  necessary  machinery; 
to  purchase  and  prepare  the  necessary  mate- 
rials, with  the  rl^t  to  enter  upon  any  pub- 
lic street  lane,  or  highway,  for  tbe  purpose  of 
laying  tbe  necessary  t^i>es,  etc.  The  com- 
pany, having  purchased  real  estate  necessary 
toT  carrying  on  its  btislness,  erected  Its  works, 
and  put  them  In  operation.  The  fltdds  per- 
colated through  the  soli  from  the  gas  works, 
contaminated  the  water  tu  plaJnttfTs  well,  and 
Injured  his  property,  for  which  he  toought 
snlt  Tbe  defense  was  that  the  gaa  com- 
pany, being  authorized  by  law  to  erect  and 
operate  Its  works  for  the  purpose  of  manu- 
facturing gas  for  tbe  public,  was  not  re- 
sponsible for  the  Injury,  unless  shown  to 
have  been  caused  by  Its  negligence.  It  was 
held  that  this  defense  could  not  be  sustained. 
Mr^  Chief  Justice  Lowrle,  speaking  for  the 
court  said:  "The  defendants  think  that  as  a 
corporation  authorized  by  statute  to  carry  on 
this  bUQlness,  and  to  purchase  In  fee  simple 
such  real  estate  as  may  be  necessary  for  it, 
they  are  not  answerable  for  such  consequen- 
tial damages  as  are  complained  of  here.  We 
cannot  adopt  this  view.  No  such  exen^tlon 
la  taiT(rtT«d  In  the  fftct  <tf  incorporation,  or  tak 


the  privilege  of  buying  land.  Tbe  principle 
they  Invoke  applies  only  where  an  Incorpora- 
tion clothed  with  a  portion  of  the  state's  right 
of  eminent  domain  takes  private  property  for 
public  use  on  making  proper  compensation, 
and  where  such  damages  are  not  part  of  the 
compensation  required."  This  case  was  aft- 
erwards dted  with  approval,  and  tbe  prin- 
ciple thereof  reaffirmed,  In  Hauck  v.  Pipe- 
Line  Co.,  supra.  In  tbe  latter  the  defense 
was  that  the  business  of  the  defendant  com- 
pany was  not  only  lawful,  but  It  was  con- 
ducted with  due  care,  and  that  hh  the  ab- 
sence of  evidence  that  the  escape  of  tbe  oil 
was  due  to  the  negligence  of  the  company, 
the  latter  was  not  liable.  In  holding  that 
this  defense  was  untenable,  this  court  ap- 
proving and  adopting  that  portion  of  the 
learned  trial  Judge's  charge  embraced  In  the 
tenth  specification,  said:  "If  the  mere  fact 
that  the  business  Is  a  lawful  business,  and  has 
been  conducted  with  care,  would  be  a  defense 
where  a  neighbor's  land  has  been  Injured  In 
consequence  of  the  business  carried  on  ft^n, 
—the  escape  of  gas,  for  instance,  or  the  es- 
cape of  oil,— the  result  would  be  that  a  man 
m^ht  lose  his  farm,  might  be  compelled  to 
leave  It,  and  have  no  compensation,  simply  be- 
cause the  business  which  brought  about  this 
loss  was  a  lawful  business,  and  was  carried 
on  carefully.  This  is  not  the  law.  No  man's 
property  can  be  taken,  directly  w  Indlrectlyr 
without  compensation,  mder  the  law  of  this 
state.  Hence  there  are  cades,  and  a  great 
many  of  them,  where  a  defendant  Is  held  lia- 
ble in  damages  although  his  business  is  law- 
ful, and  he  has  nerdsed  care  In  carrying  It 
on."  OOiese  authorities  to  the  same  effect 
might  be  dted.  but  In  view  of  the  evidence, 
and  the  facta  estabHsbed  by  the  verdict, 
enough  has  been  said  to  show  that  the  defend- 
ant company  has  no  Just  reason  to  comjOatn 
of  the  ruling  of  the  learned  trial  Judge,  or 
his  InstructloDS  to  the  Jnx7>  Neither  of  the 
specifications  of  emnr  Is  sustained.  Judg- 
ment aOrmed. 


ass  Pa.  St.  38> 

BROWN  et  ux.  v.  PINE  CREEK  RT.  CO. 

(Supreme  Court  of  PennsylTania.   Oct  11, 1897.) 

Railroads — Nboliobkcb — Extbaordinabt  Flood 
--O>NDBiiNATi0!t  or  Lakd  tob  Riobt  ot  Wat 

—  RiLBASa    AMD     DiSOHAKGB  —  BUBDBIT  Ot 

Pboof. 

1.  Whether  the  Johnstown  flood  of  1889  was 
extraordinary  on  a  particniar  stream  was  a  ques* 
tion  for  the  jury,  there  being  evidence  that  witii- 
in  42  years  there  had  occurred  four  otber  floods 
ot  almost  equal  force  and  volume  of  water. 

2.  Iq  determining  what  Is  an  extraordinary  fiood 
on  a  particular  stream,  the  Jury  mnet  consid»' 
what  should  be  expected  In  such  stream  from  its 
character,  tbe  adjacent  territory,  and  the  fact 
that  there  had  been  several  previons  floods  of 
equal  force  and  volume. 

3.  A  railroad  company  Is  liable  for  injury  to 
the  adjoining  property  of  one  wboee  land  it  had 
appropriated,  . caused  by  the  construction  of  ap  em- 
bankntent  and  bridge  insufficient  to  vent  the  wa- 
ter of  a  stream  during  an  ordinary  flood. 

4.  An  agreement  by  one  whose  land  has  been 
^pnvriated  hy  a  raiooad  convany,  releadng  "all 
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claims  for  damages  wfaidi  we  bare  Bastained  or 
shall  soBtain  1^  reaaon  of  the  location,  coostruc- 
tion.  and  operation  of  the  road,"  leteaaea  onl;  the 
damages  which  the  Tiewers  are  authorized  tyy 
statute  to  aseess.  and  does  not  include  damages 
cansed  b;  sabsequent  negligence  of  the  company 
in  constracting  a  bridge  and  embankment  on  the 
appropriated  land. 

5.  In  an  action  to  recover  damages  caased  by 
the  negligent  construction  of  such  bridge,  the  bur- 
den Is  on  defendant  to  show  that  the  hrUge  ww 
bailt  before  the  rdease  was  given. 

Appeal  trmn  court  of  common  pleas,  Incom- 
ing county. 

Action  by  Simon  B.  Brown  and  wife 
against  the  Pine  Creeli  Railway  Company  to 
recover  for  Injury'  to  plalntlfFs'  property, 
caused  by  the  negligent  construction  of  a 
bridge.  From  a  Judgment  for  platntitb,  de- 
fendant appeals.  Affirmed. 

3.  Harrison,  Jcim  J.  Reaidon,  and  S.  B. 
Peale,  for  aK>ellant.  Henry  C,  McCormlck 
and  6etb  T.  McOirmIck,  for  appellees.  , 

DBAlf,  J.  The  plaintitrs  were,  and  for 
many  years  bad  been,  the  owners  of  a  laxm, 
containing  66  acres,  In  Cummlnga  towmiblp, 
Lycoming  county.  Its  northern  boundary 
was  Pine  creek.  In  September,  1882,  the 
predecessors  of  what  Is  now  the  Pine  Greek 
Railway  Company  appropriated  for  raHroad 
purposes,  under  its  right  of  eminent  domain, 
a  roadbed  90  feet  In  width,  and  in  quantity 
about  4%  acres,  mnnlng  through  the  farm. 
The  parties  could  not  agree  upon  the  amount 
of  -  damages,  and  viewers  ap[>olnted  to  assess 
them  awarded  to  plaintiffs  $S98.7S.  From 
this  award  the  railroad  company,  on  October 
5,  1882,  appealed.  On  November  2d  follow- 
ing. Issue  was  framed  on  the  appeal.  On 
January  18,  1883,  the  parties,  by  agreement 
in  writing,  settled  the  issue.  The  material 
parts  of  the  agreement,  as  concerns  the  pres- 
ent contention,  are  as  follows:  "Know  all 
men  by  these  presents,  that  we,  James  Ram- 
sey, of  Watson  township,  and  Simon  B. 
Brown  and  Sarah  Jane,  bis  wife,  In  right  of 
Sarah  J.  Brown,  of  the  township  of  Cum- 
mtngs,  county  of  Iiycomlng,  and  state  of 
PenuBylvanla,  for  and  In  consideration  of  the 
benefits  and  advantages  which  will  result  to 
us  from  the  location  and  construction  of  the 
railroad  of  the  Jersey  Shore,  Pine  Creek  and 
Buffalo  Railway  Company  and  its  branches, 
and  the  further  consideration  of  twelve  htm- 
dred  dollars,  paid  by  the  said  railway  com- 
pany, the  receipt  of  which  Is  hereby  aclmowl- 
edged,  have  granted,  bargained,  sold,  releas- 
ed, and  quitclaimed  nnto  the  said  railway 
company,  and  to  their  successors  and  as- 
signs, the  right  to  enter  upon,  use,  and  ap- 
propriate a  strip  of  land  ninety-nine  feet  In 
width,  said  strip  of  land  to  be  slxty-slz  feet 
wide  on  the  west  side  and  tblrty-Uiree  feet 
on  the  east  side  of  the  center  line  of  said  rail- 
way, for  the  construction  and  -  use  of  said 
railway  as  the  same  is  now  located  over  our 
lands  in  the  township  of  Cummlngs,  county 
of  Incoming,  and  state  of  Penn^lyanla. 


*  •  *  And  we,  the  grantiws,  do  hereby  re- 
lease to  the  said  railway  company  all  claims 
for  damages  which  we  have  sustained  or 
shall  sustain  by  reason  of  the  location,  con- 
struction, and  operation  of  its  said  railroad 
or  branches."  In  the  fall  of  1882,  the  winter 
of  1882  and  1883,  and  spring  of  1883  the  raU- 
road  company  constructed  a  fill  or  embank- 
ment for  its  roadbed  on  the  land  appropriated, 
from  a  point  on  the  rising  ground  1.100  feet 
distant  from  Pine  creek,  which  latter  It  cross- 
ed by  a  bridge.  At  the  bridge,  the  embank- 
ment was  about  23  feet  in  height.  The  bridge 
was  constructed  on  piers  and  abutments. 
The  company,  having  finished  the  construc- 
tion of  Its  road  In  1S83,  operated  It  until  June 
1,  1S89,  when  a  flood  swept  away  the  em- 
bankment and  bridge,  also  plalntUte'  bam 
and  outbuildings  and  orchard.  The  top  soil 
of  the  bottom  land,  between  the  embankment 
and  the  creek,  was  also  washed  off.  Plaln- 
tlfiEs,  alleging  their  Injnry  was  caused  by  the 
negligent  and  defective  construction  of  tbe 
embankment  and  bridge;  that  tbe  two  to- 
gether were  so  planned  and  built  that  they 
formed.  In  time  of  freshets,  a  dam  for  the 
water  of  the  creek,  causing  It  to  back,  and 
sweep  over  their  buildings  and  land,— brought 
this  suit  for  damages.  At  the  trial  In  the 
court  below  defendant  offered  no  testimony, 
but  relied  on  two  grounds  of  defense:  (1) 
The  flood  of  June  1,  1889,  was  an  extraordi- 
nary flood,  an  act  of  Ood,  for  which  defend- 
ant was  not  answerable.  (2)  The  agreement 
of  January  18,  1883,  was  an  effectual  bar  to 
plaintiffs'  action.  The  court  submitted  to  the 
Jury  three  questions  on  the  evidence:  First 
Was  the  flood  an  extraordinary  one,  which 
could  not  reasonably  have  been  foreseen  and 
provided  for?  If  It  was,  then  defendant  was 
not  answerable.  If  It  was  but  an  ordinary^ 
flood,  then,  second,  were  the  embankment 
and  bridge  so  negligently  constructed  that 
they  caused  the  damage?  If  they  were  n^- 
Ugently  constructed,  and  caused  tbe  damage, 
then,  third,  were  they  constructed  before  the 
release  of  18th  of  January,  1663?  The  last 
question  was  to  be  answered  by  a  special 
finding,  tbe  effect  to  be  determined  by  the 
court  on  a  question  of  law  reserved,  to  wit, 
the  Interpretation  of  the  written  release. 
The  Jury  found  for  plaintiffs,  and  the  court 
afterwards,  In  opinion  filed,  entered  Judg- 
ment on  the  verdict.  Defendant  appeals,  aa- 
slgnlng  eight  errors. 

The  first  to  fifth,  Inclusive,  have  nothing  to 
sustain  them.  The  complaint  In  the  first— of 
the  Improper  admlsslcm  in  evidence  of  the  rec- 
ord showing  the  appointment  of  viewers— Is 
not  well  founded,  in  view  of  the  purpose  of 
tbe  offer;  that  Is,  to  show  the  appropriation  of 
the  land  by  defendant,  and  the  date  of  it  The 
remaining  four  assume  there  was  no  evidence 
for  the  consideration  of  the  Jury;  therefore  a 
verdict  should  have  been  directed  for  defend- 
ant TbXi  is  a  mistaken  assumption.  The 
court  was  clearly  right  tn  deciding  the  case 
yroM  one  prlndpally  of  fact,  to  be  detmninetf 
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\>S  the  jury  from  the  eTidence.  The  sixth, 
seventh,  and  eighth  suggest  three  proposi- 
tions: (1)  Did  the  eridence  establish  Indls- 
pntably  the  flood  was  aa  ectraordlDarr  one, 
and  therefore  one  which  defendant  was  not 
bound  to  anticipate  In  the  construction  of  the 
embankment  and  bridge?  <2)  If  It  did  not, 
tben  was  there  evidence  of  negligence  in  con- 
struction which  was  the  approximate  cause 
of  the  damage?  (3)  Was  there  any  evldenoe  to 
submit  to  tbe  Jury  that  the  release  was  execut- 
ed before  the  construction  of  the  embankment 
and  bridge? 

Aa  to  the  first:  The  flood  of  the  Ist  of  Jane. 
18S9,  generally  known  as  the  "Johnstown 
Flood,"  extended  nearly  over  the  entire  area 
of  the  state.  At  many  points  it  was  unques- 
tionably extraordinary  In  its  force  and  de- 
structlveness;  at  others  It  was  not.  Whether 
it  was  extraordinary  on  Pine  creek,  a  tribu- 
tary of  the  Susquehanna,  was,  on  this  evi- 
dence, a  question  of  feet.  The  testimony  was 
somewhat  confiictlDg;  some  of  it  tending  to 
show  it  was  of  such  an  exceptional  character 
that  a  builder  could  not  reasonably  have  an- 
ticipated it;'  some  of  It,  however,  tending  to 
show  it  did  not  exceed  in  force  and  volume 
of  water  the  ordinary  spring  flood.  Much  of 
ttie  apparent  conflict  arose  from  the  difference 
In  language  adopted  by  witnesaea  to  express 
the  same  idea.  For  example,  It  was  estab- 
lished that  in  a  period  of  42  years,  including 
tbe  flood  of  1889,  there  had  occurred  flve 
floods  In  this  creek  of  about  equal  force  and 
volume  of  water.  Some  of  the  witnesses 
termed  tliese  floods  "big  floods,"  "extraordl- 
hary  floods" ;  others  said  the  one  In  1889  was 
about  the  same  as  other  floods,— meaning  the 
three  or  four  previous  ones,  which  they  re- 
membered particularly  because  of  their  de- 
structiveness.  That  an  extraordinary  flood 
may  occur  more  than  once  In  a  series  of  years 
cannot  be  questioned,  and  the  r^ated  oc- 
currence does  not,  of  Itself,  warrant  the  con- 
clusion that  It  was  only  ordinary.  Neverthe- 
less, as  said  by  this  court  in  Batlway  Co.  v. 
Gllleland,  56  Pa.  St.  446:  "But  the  frequent 
recnn-ence  of  what  was  snpposed  to  be  extraar- 
dinary  was  some  evidence  that  tbe  real  char- 
acter of  all  these  floods  had  been  mistaken  by 
those  who  testified  as  to  their  extraordinary 
character,  and  that  they  were  really  only  ordi- 
nary freshets,  though  measuring  up  to  the 
highest  altitude  of  that  class.  It  was  proper, 
therefore,  to  submit  this  question  to  the  Jury, 
with  instructlcms,  U  they  so  found  the  fact, 
to  apply  the  rule  as  to  ordinary  freshets."  The 
learned  judge  of  the  court  below  anbodied  ex- 
actly this  idea  In  his  language  to  the  Jury, 
thus:  "I  would  say  to  jou,  gentlemen  of  the 
Jury,  that  If  there  had  been  no  floods  at  any 
time  on  Pine  creek  approaching  In  hel^t  the 
quantity  of  water  of  the  fiood  of  18S9,  that  It 
would  be  an  end  of  this  case.  The  plaintiff 
could  not  recover,  because  then  it  would  be 
clearly  an  extraordinary  fiood,  against  which 
the  company  were  not  bound  to  provide.  But 
the  question  is  whether.  In  view  of  the  facts 


of  these  other  fioods  that  have  been  testified  to 
by  the  witnesses  as  having  occurred  previous- 
ly, and  the  ntmiber  of  times  that  they  have  oc- 
curred, together  with  the  other  circumstances 
that  I  have  mentioned,— whether,  under  all 
this  testimony,  this  flood  of  1889  was  really  an 
extraordinary  fiood  on  Pine  cre^.  •  •  • 
In  considering  what  is  an  extraordinary  flood 
In  a  particular  stream,  you  must  take  Into 
consideration  what  should  be  expected  In  that 
particular  stream  from  the  character  of  it,  the 
adjacent  territory,  and  the  other  circumstan- 
ces that  I  have  mentioned  of  the  previous 
floods,  all  taken  together."  This  same  instruc- 
tion was  more  than  once  repeated.  It  was 
correct,  and  the  jury  could  not  have  failed  to 
understand  it  They  found  this  was  Just  such 
a  flood  as  residents  of  that  neighborhood 
might,  from  their  observation,  expect,  and 
therefore  was  not  extraordinary. 

As  to  the  second:  Was  there  n^ligenoe  In 
construction?  There  was  abundant  evidence 
from  which  the  jury  was  warranted  in  finding 
that  If  this  1899  flood  was  an  ordinary  one, 
then  tbe  construction  of  tbe  embankment  and 
bridge  made  no  provision  for  It  The  veat 
was  wholly  insufficient  for  the  escape  of  that 
quantity  of  water,  and  the  structure  served 
but  as  a  dam  to  a^ravate  the  destructlveness 
of  tbe  accumulated  water.  The  constructing 
engineers  of  defendant  were  bound  to  know 
the  ordinary  high-water  mark  of  tbe  stream, 
and  make  provlslo'n  for  It  because  ordinary 
Inspection  of  water  shed  and  fall,  as  well  u  In- 
quiry of  those  who  lived  near  the  stream,  and 
were  familiar  with  its  history,  could  have 
shown  than  what  should  be  the  design  and  ca- 
pacity of  their  proposed  structure.  The  rule 
applicable  is  stated  in  Railway  Co.  v.  Gllle- 
land, supra:  "We  must  conclude,  therefore, 
that  though  the  state's  right  of  eminent  do- 
main is  committed  to  the  company,  and  It  may 
lawfully  enter  and  build  all  such  structures 
proper  to  accomplish  the  purpose  of  Its  char- 
ter without  liability  for  damages,  further  than 
is  provided  for  In  its  charter,  yet  this  does 
not  Justify  unsklllfulness  and  nnnecessary  In- 
jury In  the  mode  of  i>erfoFming  the  work,  or 
in  the  character  of  the  structures  erected. 
The  company  is  bound  to  bring  to  their  execu- 
tion the  engineering  knowledge  and  skill  ordi- 
narily known  and  practiced  In  the  construc- 
tion of  such  works.  •  *  •  If  the  culvert 
was  so  unsklUfully  and  negligently  construct- 
ed as  to  be  insufficient  to  vent  the  ordinary 
high  water  of  the  stream,  the  railroad  com- 
pany building  It  would  have  beai  liable  for  the 
Injury  thereby  caused.  The  apparent  facts  in- 
dicated the  duty."  But  it  was  scarcely  pre- 
tended at  the  trial  that  tbe  defendant  had  not 
failed  in  duty  if  the  flood  was  an  ordinary  one. 
The  whole  strength  of  its  contention  was  in 
the  averment  that  the  flood  was  extraordinary; 
therefore  could  not,  when  the  work  was  plan- 
ned, reasonably  have  been  anticipated.  The 
fact,  according  to  tbe  finding  of  the  jury,  be- 
ing otherwise,  negligence,  as  an  Inference,  al- 
most necessarily  followed. 
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As  to  the  tblrd  qnestion:  Was  there  any  evi- 
dence to  SQbmlt  to  the  jury  which  wonld  war- 
rant the  flndlng  that  the  work  was  done  after 
the  executlan  of  the  rdeaKT  While  the  tesd- 
mony  on  that  point  is  meager,  noTertheless  It 
did  not  clearly  appear  the  work  was  done  on 
the  18tb  of  January,  1883,  the  date  of  the 
writing.  The  land  was  first  appropriated  by 
defendant  under  Its  right  of  eminent  domain. 
It  took  only  the  land.  The  character  of  the 
structure  which  would  be  put  upon  It  was 
wboUy  hi  the  future.  Then  the  proceedings  to 
assess  damages  tot  the  taking  were  Instituted. 
While  this  Issue  was  pending,  It  was  settled 
by  the  agreement  There  Is  not  a  word  In  the 
writing  necessarily  Indicating  an  Intention  to 
Include  other  damages  than  those  within  the 
Jurisdiction  of  the  vlewen.  We  concur  vifh 
^pellant  that  It  was  a  very  material  fact  in 
the  interpretation  of  the  agreement  whether 
the  ^bankment  andl  bridge  were  constructed 
before  or  after  Its  execution.  If  the  work  was 
thm  completed,  it  might  very  fairly  be  assum- 
ed that  the  words,  "We  do  herein  release  to  the 
said  railway  company  all  cUums  for  damages 
which  we  hare  sustained,  or  shall  sustain,  by 
reason  of  the  loeation,  constractlon,  and  opera- 
tlon  of  said  railroad,"  covered  the  claim  now 
sued  for.  The  agreement  should  be  Interpret- 
ed In  view  of  the  surroundings  of  the  parties 
at  the  date  of  It.  If  this  plalntUf  who  bad  for 
years  lived  on  this  land,  had  witnessed  all  the 
floods  in  the  stream  which  bounded  it,  bad  be- 
fore his  eyes  the  structure,  which  was  ob- 
viously, as  he  DOW  arers.  insuffident  to  pass 
the  wator  by  ordinary  floods,  It  certainly 
would  be  only  a  reasonable  Inference  that  the 
damages  he  Intended  to  Ttfease  were  those 
which  might  result  from  the  structure  then  be- 
fore blm.  But  the  date  of  the  construction 
was  no  part  of  plalntilTa  case.  If  there  ware 
mzroimdlnsv  ddiorB  tlie  agreemoit,  which 
were  Important  to  an  aaoertfdnment  of  the  real 
intention  of  the  parties  from  their  words,  the 
burden  was  on  defendant  to  show  such  sur- 
roundings. But  it  offered  no  evidence  wbat- 
It  now  nSSsB  on  plabitlff'a  vagne  state- 
ments to  establish  a  most  material  taxA  in  ita 
case.  Nothing,  however,  la  to  be  gathered  &om 
Ids  toethn<niy  exc^  the  fact  that-  be  did  not 
certainly  know  when  the  work  was  done.  To 
repeated  questions  be  answered  be  did  not 
know  when  the  bridge,  abntmoits,  and  plos 
were  erected.  He  says  they  were  working 
there  In  the  winters  of  1882  and  1883,  and  com- 
menced running  the  next  spring.  Whether 
the  narrow  vent  of  the  bridge  for  the  waters 
of  an  ordinary  flood  existed  on  18tb  of  January, 
188S,  could  not  be  determined  as  an  establish- 
ed tact  fnnn  plalntlflls'  testimony  or  that  of 
any  other  witness.  The  court  was  therefore 
bound  to  submit  the  evidence  to  tiie  jury  to 
find  the  ftu!t,  and  they  have  found  the  i«tefr- 
ment  **wa8  encuted  asA  delivered  before  Uie 
coDstructlOD  of  tbe  onbankment;  bridge,  abut- 
ment, and  plezB  In  controversy."  It  was, 
doubtless.  In  the  power  oC  defraidant  to  prove 
beyond  controversy  the  exact  diUe  of  the  com- 


pletion of  the  work.  It  did  not  choose  to  do 
so.  There  being  nothing  In  the  agreement  to 
Indicate  otherwise,  the  fact  must  be  taken  as 
the  Jury  haa  found  it.  Theretoie,  from  its 
words,  at  the  date  of  the  agreement  the  plain- 
tiff Intended  to  release  Just  such  damages  as 
the  Jury  of  view  had  the  authority  to  assess 
under  the  act  of  assembly.  All  the  assign- 
ments of  error  are  overruled,  and  the  Judg- 
ment Is  affirmed. 

(ISa  Pa.  St  418) 

PHUiADELPHIA  &  R.  R.  00.  v.  POTTS- 
yiLI^E  WATER  CO. 

(Supreme  Court  of  PennsyiTania.  Oct  11, 1897.) 
Railroads— Ehinsnt  D0HI.IK— Ripi.riax  Riohts. 

1.  A  riparian  owner  has  no  ownerahlp  of  nm- 
ning  water,  ^nd  no  right  to  div^  It  for  otoer 
than  ordinary  domestic  purposes, 

2.  A  railroad  company  owning  riparian  lands, 
or  holding  them  by  lease,  and  diveriiug  water  for 
the  purpose  of  suivlring  Its  locomotires,  does  not 
thereby  ezerciae  its  right  ot  eminnit  domain,  and 
consequently  ita  right  to  the  water  is  the  same  as 
fliat  of  any  other  riparian  owner,  l^erefore,  re- 
gardless of  the  needs  of  Ita  business,  it  cannot 
enjoin  the  taking  of  the  water  by  a  water  com- 
pany duly  proceeding  under  the  power  of  emi- 
nent domain. 

Appeal  from  court  at  common  pleas,  Schuyl- 
kill county. 

Bill  by  the  Philadelphia  &  Readhig  Rail- 
road Company  (by  Joseph  8.  Harris,  Edward 
M.  Paxson,  and  John  Lowber  Welsh,  receiv- 
ers) against  the  FottsvUle  Water  Company, 
to  restrain  defendant  from  constructing  a  dam 
on  Indian  Run  stream,  in  Branch  townslilp, 
Schuylkill  county,  that  would  interfere  with 
and  destroy  the  dam  thereon  owned  by  com- 
plainant railroad  company,  and  the  pipes  lead- 
ing thereto,  and  deprive  complalnanto  ot  the 
use  of  the  water  In  said  stream.  A  prelimi- 
nary Injunction  was  granted,  but  It  was  after- 
wards dissolved,  and  the  bill  was  dismissed, 
and  complainants  appeal.  Afiirmed. 

After  first  pnrchashog  the  entire  watershed 
ot  the  Indian  Run  valley,  situate  In  Branch 
township,  Schuylkill  county,  on  the  23d  day  of 
November,  ISOU,  the  PottsvlUe  Waiet  Com- 
pany, the  appellee  herein,  duly  acqnh^d  the 
title  to  37  acres  of  land  situate  In  Branch  and 
Manhetan  townships.  Schuylkill  county,  over 
which  flows  a  stream  of  water  known  as  "In- 
dian Run,"  St  Its  confinoice  with  the  West 
Branch  creek.  The  land  was  owned  by  the 
belts  of  Dr.  Samod  H.  Shannon,  and  was  con- 
demned by  the  PottsvlUe  Water  Company,  un- 
der Its  right  ct  mlnent  domain.  In  proceed- 
IngB  to  No.  July  term,  1893,  duly  perfected 
by  location,  the  approval  by  the  court  of  a 
bond  to  the  owners  In  the  mm  oi  $30,000,  ud 
the  toking  poasesedfrn.  of  ttie  property  for  Ute 
purpose  of  bonding  a  dam  and  completing 
preparations  to  connect  the  vnitem  of  »dd  In- 
dian Run  stream  with  Ita  water  BI^)pIy  from 
other  sources,  so  as  to  sni^ly  Its  consumeEs, 
the  inhabitants  of  the  borough  ot  PottavlUe 
and  neighboring  boroughs,  with  an  abundant 
and  pure  supply  ot  water,  aa  required  1v  tts 
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charter.  On  the  9th  day  of  October,  1896,  m 
faJunctloD  was  Issued  by  the  court,  at  the  in- 
stance of  the  Philadelphia  &  Reading  Ball- 
road  Company,  the  appellant,  restraining  the 
appellee  from  constructing  a  dam  at  any  place 
on  Indian  Kan  stream,  and  from  extending 
pipes  to  this  water  and  removing  the  waters 
thereof  bo  as  to  destroy  or  Impair  certain  wa- 
ter rights  in  the  said  stream  claimed  by  appel- 
lant by  vlrtne  of  certain  leases  executed  between 
Dr.  Shannon  and  appellant.  The  first  of  these 
leases  was  dated  Janoary  10,  1866,  was  duly 
recorded,  had  10  years  to  ran,  and  prorlded. 
Inter  alia,  that,  for  an  annual  rental  of  ^60, 
Dr.  Shannon  granted,  demised,  and  let  unto 
the  appellant  the  right  to  lay  water  pipes  from 
the  said  dam  (an  bid  powder-mill  dam  erected 
prior  to  the  date  of  the  lease)  on  Indian  Run  to 
a  certain  water  station  to  be  erected  near  by. 
and,  by  means  of  a  pipe  Introduced  therein,  to 
take  and  convey  to  said  water  station  as  much 
of  the  water  In  the  said  dam  as  appellant 
might  want  for  the  use  of  the  locomotives  run- 
ning upon  the  Mine  Hill  Railroad.  The  sec- 
wd  lease  was  dated  December  28,  187S,  and 
was  daly  recorded  In  the  recorder's  office  In 
Schoylldll  county  on  July  18,  1876,  had  20 
years  to  run,  expiring  on  December  81,  1895. 
and  provided,  inter  alia,  that,  for  an  annual 
rental  of  $400,  Dr.  Shannon  "granted,  demised, 
and  let"  unto  appellant  bo  much  of  the  water 
of  the  said  reservoir  or  dam  or  stream  known 
as  "Indian  Run"  as  appellant  might  want  to 
supply  the  locomotives  running  upon  said  Mine 
HUl  Railroad,  and  also  "the  right  to  take  and 
lead  away  and  convuit  the  said  water  to  the 
use  of"  appellant  by  means  of  a  Ihie  of  wa- 
ter pipes  laid  In  a  atrip  of  ground  formally 
described.  These  leases  contained  also  an  op- 
tion to  purchase.  Dr.  Shannon  having  cove- 
nanted that  "if,  at  any  time  during  this  term, 
appellants  would  pay  to  him  the  sum  of  f6,000 
in  cash,''  he  "will  thereupon,  by  good  and 
snfflclent  deed,  grant  and  convey  unto  the  ap- 
pellantB,  their  successors  and  assigns,  forever, 
and  free  and  clear  of  all  charges  and  Incum- 
brances whatsoevor,  the  right  and  privily 
to  lay  and  maintain  their  water  pipes,  and  to 
take  water  for  the  use  of  their  engines  from 
said  Indian  Rmi,  apon  this  pnqterty,  as  this 
lease  provides."  Apl^llant  claimed  also  that, 
under  the  purchasing  clause  of  the  said  lease. 
It  had  tendered  a  deed  and  16.000  to  the  heirs 
of  Dr.  Shannon,  and,  although  It  held  no  deed, 
it  was  entitled  to  one  from  the  owners,  grant- 
ing the  perpetual  rl^t  to  take  water  from  In- 
dian Run,  and  that  proceedings  to  enforce  the 
^>eciflc  performance  of  saJd  contract  were 
pending  In  the  orphans'  court  of  said  county. 
The  deed  tendered  In  September  or  October. 
1895.  by  the  appellant  to  the  Shanncm  heirs, 
contained  obJectloDable  features;  and  the  own^ 
era,  by  the  advice  of  their  counsel.  r^Tused  to 
execute  It  The  tender  of  t6,000  was  made, 
and  the  written  notice  that  the  appellant  com- 
pany proposed  to  purchase  the  perpetual  water 
rights  under  the  lease  was  served  December 
13,  1895,  on  the  Shannon  heirs.   On  October 


26,  1896,  the  preliminary  Injunction  was  dis- 
solved, and  the  bill  was  dismissed  with  costs, 
and  upon  this  action  of  the  court  error  was 
assigned. 

John  F.  Whalen  and  James  Ellis,  for  appel- 
lants. Geo.  U.  Roads  and  D.  O.  Homing, 
for  appellee. 

GREEN,  J.  It  must  be  conceded  that  the 
title  of  the  appellant  company  was  not  ac- 
quired by  an  exercise  of  the  right  of  eminent 
domain,  but  by  voluntary  leases  from  the 
owners.  Hence  It  taiaovra,  clearly,  under  our 
wen-settled  decisions,  tbat  the  right  acquired 
under  the  leases,  having  been  obtained  from 
a  riparian  owner,  has  no  greater  dignity  than 
the  right  of  the  riparian  owner  himself.  It  is 
just  as  clear  that  riparian  owners  have  no 
ovniership  of  running  water,  no  right  to  di- 
vert It  and  aeB  it  to  strangers  for  general  use, 
and  are  limited  In  their  own  use  of  It  to 
ordinary  domestic  purposes.  A  very  few  of 
our  cases  easily  determine  all  matters  in  con- 
troversy here.  Thus,  in  Railroad  Co.  v.  Mil- 
ler, 112  Pa.  St  34,  3  Atl.  780,  It  was  held  that 
where  a  railroad  company  ovrns  the  land  In 
fee,  throngh  which  a  stream  flows,  and  It 
takes  water  from  the  stream,  at  a  point  on 
Its  own  land,  for  the  purpose  of  supplying  Its 
locomotives,  such  taking  Is  not  under  the 
right  of  eminent  domain,  but  by  virtue  of  Its 
rights  as  a  riparian  owner.  The  case,  on  its 
facta,  was  much  stronger  than  the  case  at 
bar.  The  company  owned  the  land  in  fee 
throngh  which  the  stream  ran,  and  they  only 
used  the  water  to  supply  their  own  locomo- 
tives. They  increased  the  quantity  of  water 
to  be  used  for  that  purpose  by  erecting  an 
engine  on  their  own  land  along  the  edge  of 
the  stream,  and  pumping  from  the  pool  of  the 
plaintiff's  dam  water  enough  to  flow  through 
a  six-inch  pipe,  whereas  they  had  only  used  a 
foar-Inch  pipe  prior  thereto.  The  owner  of 
the  mill  property  Immediately  below  on  the 
same  stream  complained  that  the  supply  of 
water  necessary  for  his  mill  was  materially 
diminished,  and  brought  an  action  to  recover 
damages  for  his  Injury,  and  this  court  sus- 
tained his  right  to  recover.  The  same  argu- 
ments were  made  there  as  here,— -that  the 
company  ovmed  the  water  and  the  right  to 
use  It  by  virtue  of  Its  right  of  eminent 'do- 
main,—but  we  held  that  they  did  not  hold  by 
such  a  right  but  only  as  riparian  owners,  and 
therefore  could  only  use  it  as  such.  Paxson, 
J.,  delivering  the  opinion,  said:  "It  was  con- 
tended upon  the  trial  below,  and  it  was  nrged 
here,  that  the  proceeding  should  have  been  by 
a  Jury  of  view,  under  the  act  of  May  16, 1857, 
and  not  by  a  common-law  action.  We  do  not 
regard  this  point  as  tenable,  for  the  reason 
that  the  water  was  not  taken  by  the  com- 
pany under  the  right  of  eminent  domain,  but 
by  virtue  of  Its  right  as  a  riparian  owner. 
As  before  stated,  it  owns  the  land  in  fee  sim- 
ple, at  the  point  where  the  water  is  taken, 
and  has  precisely  the  right  of  every  other 
riparian  owner  on  that  stream.   It  may  use 
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the  miter  aa  other  owners  ose  It,  without  re- 
sponaildll^  to  any  one  therefor,  provided 
such  use  Is  not  of  a  character  to  Injure  other 
riparian  owners  on  the  some  stream.  The 
prindide  established  1^  a  long  line  of  deci- 
sions is  that  the  upper  riparian  owner  has  the 
right  to  the  use  of  the  stream  on'  his  land  for 
any  legal  pui^tose,  provided  he  returns  It  to 
Its  channel  uncorrupted,  and  without  any  es- 
sential diminution;  that  in  all  such  cases  the 
size  and  capacity  of  the  sti^am  Is  to  be  con- 
sidered; and  that  any  interruption  of  or  Inter- 
ference with  the  rights  of  the  lower  riparian 
owners  Is  an  injury  for  which  an  action  will 
lie,  unless  too  trifling  for  the  law  to  notice.*' 
After  stating  the  general  doctrine  that  a 
riparian  owner  has  the  right  to  use  the  wa- 
ter of  the  stream  passing  over  his  land  for 
ordinary  domestic  purposes,  the  opinion  pro- 
ceeds: "But  where  the  upper  ripariaji  own- 
er diverts  or  uses  the  water,  not  for  ordinary 
domestic  purposes,  such  as  are  Inseparable  to 
and  necessary  for  the  use  of  his  land,  but 
for  manufacturing,  or  other  purposes  having 
no  necessary  relation  to  his  use  of  his  land, 
the  case  Is  dilferent  In  Wheatiey  v.  Chris- 
man,  24  Pa.  St  298,  it  was  held  that:  *A  pro- 
prietor of  land  over  which  a  stream  of  water 
runs  has,  as  a^nst  a  lower  proprietor,  the 
nae  only  of  so  much  of  the  stream  as  wIU 
not  materially  diminish  its  quantity.  His 
right  is  not  to  be  measured  by  the  reasonable 
demands  of  his  business."*  The  principal 
value  of  this  case  is  that  It  determines  that 
when  a  corporatton  clothed  with  the  right  of 
eminent  domain  takes  the  water  of  a  stream 
toe  its  coiporate  nae,  not  by  an  exercise  of 
Its  right  as  such,  but  by  virtue  of  its  right  as 
a  riparian  owner,  It  has  no  other  or  higher 
right  in  the  water  than  an  ordinary  riparian 
owner,  and  It  matters  not  what  the  needs  ct 
its  business  are  for  the  water  so  used. 

In  tte  case  at  bar  the  appellant  company 
held  its  right  to  the  water  of  the  stream  In 
question  only  by  virtue  of  leases  from  the 
riparian  o\nier.  Dr.  Shannon,  and  It  does  not 
matter  In  the  least  that  it  had  an  option  to 
buy  the  land  through  which  the  stream  runs. 
If  It  had  actually  made  the  purchase  and  tak- 
en-the  conveyance  In  fee  simple,  it  would 
have  been  In  no  better  condition  in  this  re- 
spect, under  the  decision  last  cited.  Anoth- 
er very  forcible  lllastratlon  of  the  doctrine 
la  found  in  the  case  of  Baupt's  Appeal,  125 
Pa.  St.  211,  17  Ad.  436.  Th«re  an  Incot^ 
porated  borough  bought  a  tract  of  land 
through  which  a  creek  flowed,  constructed  a 
reservoir  on  the  tract,  and  conveyed  the  wa- 
ter therefrom  several  miles,  to  the  borough, 
for  the  use  of  Its  inluibitants.  Another  bor- 
ough was  located  about  two  miles  above  on 
the  same  creek,  and  certain  private  parties, 
whose  rights  were  subsequently  acquired  by 
a  private  contoration,  started  a  plant  to  pump 
the  water  of  the  stream  for  the  use  of  the  up- 
per borough.  The  lower  borough  flled  a  bill 
to  retrain  fbe  pumidng  and  diversion  of  the 
water,  and  we  sustained  an  Injunction  on  the 


express  ground  that  the  lower  borough  bad 
acquired  Its  rights  by  an  exerc^  of  its  right 
of  eminent  domain  as  well  as  by  a  purchase  of 
the  land.  We  said:  "If  the  authority  of  the 
plaintlfr  were  measured  by  its  rights  aa  ripa- 
i-lan  owner,  it  wotdd  be  slender  enough.  It 
might,  indeed,  use  the  water  for  domestic  pur- 
poses Incident  to  the  saJd  ten  acr^  of  land. 
If  there  was  a  tenant  thereon,  he  could  use  it 
for  watering  his  stock  and  for  household  pur- 
poses; for  any  useful,  necessary,  and  proper 
purpose  incident  to  the  land  itself  and  es- 
sential to  Its  enjoyment.  But  that  the  righta 
of  a  r^rian  owner  would  Justify  the  plain- 
tiff in  carrs^ng  the  water  for  miles  out  of  its 
(diannel  to  siQ^ly  the  borough  of  Ashland  with 
water  is  a  proposition  so  palpably  erroneona 
that  It  would  be  a  waste  of  time  to  discuss  It." 
In  Lord  V.  Water  Go.,  186  Pa,  St  122,  10  AtL 
1007,  a  water  company  had  acquired  by  pur- 

'  chase  an  acre  of  ground,  upon  which  there 
was  a  strong  spring,  caui^ng  a  stream  of  wa- 
ter to  flow  from  It  and  over  the  lands  of  a 
lower  owner.  The  water  company  undertook 
to  divert  the  water  of  the  spring  to  supply 
the  inhabitants  of  MeadvlUe  with  water  for 
their  necessary  use.  The  lower  owner 
brought  an  action  to  recover  damages  for  the 
loss  of  the  water,  and  recovered  a  ve^ict  and 
Judgment,  which  we  sustained.  The  water 
company  had  the  right  of  eminent  domain, 
but  did  not  exercise  it  We  said:  "It  was 
conceded  upon  the  argument  that  fbe  com- 
pany had  the  right  to  divert  it  [the  water] 
under  Its  power  of  emment  domain.  But  It 
had  never  exercised  such  right  To  do  so 
involves  compensation  to  those  who  are  or 
may  be  Injured  by  such  diversion.  Compen- 

'  Batlou  was  not  made,  nor  securi^  tendered. 
White  a  ci^  or  borough,  or  a  company  having 
the  right  of  eminent  d<Hnain,  may  take  a 
spring  or  stream  of  water  to  simply  a  nm- 
nlc^nlilT,  It  can  only  do  so  by  making  com- 
pensation to  those  who  are  deprived  of  the 
uae  of  the  water,  as  provided  by  Uie  cooatl- 
tutlon.  A  takhig  without  compensation  is  a 
trespass,  as  much  so  as  the  taking  of  land 
by  a  railroad  company  to  construct  its  road 
without  making  compensation  or  flUng  a  bond 
with  security  as  .provided  by  law.  Where  the 
[>ower  to  take  exists*  It  must  be  exercised  ac- 
cording to  law.  It  it  la  not  the  corporation 
so  taking  becomes  a  tr^qiasser,  and  may  be 
proceeded  against  as  such.  It  Is  a  mistake 
to  assume  that  the  purchase  of  this  acre  of 
land  gave  the  company  an  abeolnte  right  to 
the  spring  of  water.  The  water  did  not  peas 
by  the  deed  beyond  Ite  reasonable  use  l^  the 
vendee  as  a  rj^arlan  ovnier."  The  foregoing 
principles  were  all  repeated  in  Clark  v.  Rail- 
road Ca,  146  Pa.  St.  438,  22  AtL  989.  and  are 
not  at  all  In  dispute.  It  remains  only  to  ap- 
ply them  to  the  facts  of  tiiis  case.  The  de- 
fendant is  dotiied  with  the  power  of  em- 
inent domain,  and  Is  Mid-mv(x1ng>  by  a  strict 
compliance  with  the  law,  to  exercise  its  right 
to  supply  the  cltlaens  of  FottsvUle  with  an 
adequate  quantity  of  water  for  their  consump- 
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Uon.  It  is  met  by  the  claim  of  the  plain- 
tiffs to  a  right  to  use  the  water  of  the  stream 
In  qoestloii  to  supply  water  for  the  use  of 
tbeir  locomotlTes,  and  this  right,  they  say, 
will  be  Interfered  with,  and  perhaps  destroy- 
ed. If  the  water  company  is  permitted  to  dl- 
Tert  the  water  of  tlie  stream.  They  claim  ti- 
tle to  the  water  under  a  lease  from  the  ripa- 
rian owner.  Snch  right  as  he  was  able  to  give 
them  they  hold,  bat  it  was  not  more  than  the 
right  of  a  riparian  owner,  and  as  snch  It  was 
liable  to  be  ^propriated  by  the  water  com- 
pany in  proper  proceedings.  We  cannot  see 
that  the  plalntUTs,  who  never  exercised  any 
ri^t  of  eminent  domain  In  obtaining  the  wa- 
ter, bold  by  any  better  title  than  their  gran- 
tor, and  we  are  therefore  of  opinion  that  the 
learned  court  below  did  not  err  In  dlssolTing 
the  Injunction  and  dismissing  the  bill.  We 
say  nothing  as  to  the  right  of  the  plaintiff 
company  to  compensation  for  loss  of  the  wa- 
ter  to  which  it  may  be  entitled,  as  no  snch 
question  arises  on  H^Is  record.  Decree  af- 
Urmed  and  appeal  dismissed,  with  costs. 


Ota  Pa.  8t  467) 

FISHER  T.  PAXSON  et  aL 
(Siqneme  Oonrt  of  Pennsylvania.  Oct  Jl,  1S97.) 
PASSBifaER  Carribd  bt  Station  —  Imdbt  ok 

Track— NCOLIGBMOK—EVIDIKCB. 

1.  The  fact  that  a  culvert  on  a  railroad  wa» 
eorered  after  a  person  walking  aiong  the  track 
had  fallen  into  it  Is  hnmaterlal  on  the  gneatlon  of 
die  compnoy'g  negligence. 

2.  A  passenger  who,  being  carried  beyond  his 
station  because  asleep,  is  permitted  to  alight  at  a 
place  other  tium  a  station,  and  wlio,  aft»  walk- 
ing some  distance  on  the  trade,  fails  into  a  cul- 
vert thereoDt  cannot  recover  for  tiie  InJnry  ther^ 
for  from  the  railroad  onupany. 

Appeal  from  court  of  common  pleas,  Ly- 
coming county. 

Action  by  Jacob  Fisher  against  Edward  M. 
Paxson  and  others,  receivers  of  the  Philadel- 
phia A;  Beading  Railroad  Company.  Judg- 
ment f«r  defendants.  Plaintiff  appeals.  Af- 
firmed. 

The  opinion  of  the  court  below  Is  as  fol- 
lows: "The  plaintiff  In  this  case,  who  re- 
sided at  Treverton,  some  time  in  August, 
16&4,  purchased  a  ticket  to  Wllliamsport,  and 
took  the  train  that  leaves  Shamokin  about  9 
p.  m.,  arriving  at  WOIiamsport  at  about  11  p. 
m.  Before  reaching  this  station,  the  con- 
ductor took  up  his  ticket,  after  which  the 
plaintiff  fell  asleep,  and  did  not  awaken  nnttl 
the  train  had  left  WlIllamaptHi;  station,  and 
was  nnder  headway.  After  the  train  was 
some  distance  past  the  station,  the  plalfatiff 
aw<Ae,  and  the  conductor  and  brakeman  came 
into  the  smoking  car  where  he  was.  Hie 
conductor  asked  hhn  If  he  did  not  want  to 
get  off  at  WiUlamsport,  to  which  he  replied, 
•Yes,  to  be  sure,'  and  then  the  conductor  said. 
•Wen,  we  have  passed  Willlam^rt*  The 
plaintiff  then  said  that  it  was  too  bad*;  that 
be  had  a  letter  that  his  sister  was  dying,  and 
asked  where  he  could  get  off,  and  was  told 


by  the  conductor  that  when  they  got  up  a 
piece  they  could  let  liim  off.  In  anSwer  to  a 
question  by  the  conductor  whether  he  was 
acqtuinted  In  WiUlamsport,  he  said,  'Tes,  and 
in  Newberry,*  and  soon  after  this  conversa- 
tion the  train  stopped  at  a  place  which  seems 
to  have  been  at  or  near  Maynard  Street  Sta- 
tion. When  the  train  stopped,  the  conductor 
said  to  him,  'Come  on,*  and  he  went  with  the 
conductor  through  the  cars  to  the  rear  end, 
and  got  off,  the  conductor  saying  to  him,  'Go 
on.'  It  appears  from  the  evidence  that  the 
conductor  did  not  attempt  to  put  him  off  the 
train,  nor  did  he  order  him  off,  nor  did  he 
ask  him  for  any  fare.  After  getting  off  the 
train,  the  plaintiff.  It  appears  from  the  tes- 
timony, started  to  walk  down  between  the 
tracks,  and  after  going  some  distance  fell 
Into  a  culvert,  and  was  injured.  In  the  ab- 
sence of  any  evidence  to  the  contrary,  it  can- 
not be  pretended  that  the  train  did  not  stop 
at  the  station  at  Wllliamsport  a  sufBcIent 
time  to  allow  the  plaintiff  to  leave  it;  neither 
is  It  pretended  that  the  name  of  the  station 
was  not  called  In  the  cars,  nor  that  the  sta- 
tion at  Wllliamsport  Is  not  a  sufficiently 
safe  and  convenient  place  for  passengers  to 
slight.  These  facts  are  not  disputed.  The 
only  reason  that  can  be  given  for  the  plaintiff 
not  getting  off  at  the  station  at  Wllliamsport, 
which  was  the  place  of  his  destination,  is  the 
fact  of  his  being  asleep  when  the  train  ar^ 
rived  at  that  point,  and  the  fact  tliat  he  did 
not  awaken  until  the  train  had  1^  the  sta- 
tion, and  was  under  headway.  Under  this 
state  of  facts  the  question  arises  whether  the 
employes  of  the  defendant  company  were 
guilty  of  any  negligence  which  was  the  proxi- 
mate cause  of  the  Injury  received  by  the 
plaintiff.  The  presumption  Is  that  the  em- 
ployes did  their  duty,  and  the  plaintiff  th»e- 
fore  Is  bound  by  evidence  to  rebut  this  pre- 
sumption by  showing  that  they  were  negli- 
gent, and  that  such  n^llgence  caused  the  In- 
Jury,  and  that  no  negligence  on  his  part  in 
any  degree  contributed  to  It  The  company 
cannot  be  charged  with  negligence  by  reason 
of  the  fact  that  the  plaintiff  did  not  get  o& 
at  the  station  which  was  his  destination.  Tht- 
faidt  for  his  not  doing  so  was  oitlrely  hl.n 
own.  If,  therefore,  the  company  is  liable,  it 
must  Ije  by  reason  of  the  fact  that  the  con- 
ductor let  hhn  off  after  they  had  passed  the 
station  of  his  destination  at  the  place  where 
be  got  off.  It  Is  true  that,  though  he  was 
to  blame  for  being  on  the  train  after  It  left 
the  station  at  which  he  should  liave  gotten 
off,  yet  the  conductor,  or  those  in  charge  of 
the  train,  would  not  have  been  justified  In 
ejecting  him  from  the  train,  nor  in  ordering 
him  off  the  train  against  his  consent;  and  It 
may  be  said  that  a  cmductor  has  no  right  to 
compel  any  one  on  a  train  to  get  off  at  a 
dangerous  place;  and.  If  he  does  so,  and  the 
party  is  injured  by  reason  thereto,  the  com- 
pany is  liable.  In  this  case,  however,  there 
Is  no  pretense  that  the  plaintiff  was  compiled 
to  leave  the  train,  or  that  he  left  the  train 
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against  his  wfll*  or  that  he  was  injured  at 
the  place  where  he  got  off  the  train  by  rea- 
son of  its  being  ansafe  at  that  point  The 
most  that  can  be  said  Is  that  the  plaintiff, 
after  expressing  bis  desire  to  get  off,  got  off 
at  the  point  at  which  be  did  at  the  snggestlon 
of  the  conductor.  It  appears  from  the  evi- 
dence that  the  plaintiff  was  not  a  stranger  in 
WUliamsport,  and  he  certainly  knen%  after 
alighting,  that  It  was  dangerous  for  him  .to 
walk  on  or  between  the  railroad  track;  and 
he  had  no  right  to  do  so,  even  If  the  con- 
ductor had  giren  him  directions  to  that  ef- 
fect Not  having  been  put  off  the  train 
against  his  consent,  he  is  not  in  the  same  po- 
sition as  one  would  be  who  had  been  placed 
on  the  railroad  track  by  the  employes  of  the 
company  against  his  will.  We  can  see  very 
little  difference  In.  principle  between  this  case 
and  that  of  Deery  v.  Ralhroad  Co.,  163  Pa, 
St.  408,  80  AtL  162,  in  which  the  plalntilT 
was  Injured  In  Jumptaig  from  the  door  at  a 
baggage  car  of  the  defendant  to  which  act 
she  was  invited  and  urged  by  the  conductor 
of  the  train.  A  nonsuit  was  entered,  and 
sustained  by  the  snpreme  court  In  that  case, 
which  said,  in  the  opinion  of  Mr.  Justice  Mc- 
CJollnm,  Inter  alia,  'Something  more  is  re- 
quired to  rendcar  a  company  liable  than  its 
employee*  consent  to  the  pasaoager's  negligent 
act*  In  that  case  there  was  a  regulation 
that  passengers  should  leave  the  cars  at  the 
door  at  the  end  of  the  same.  Instead  of 
leaving  that  door,  the  plaintiff  jumped 
from  the  door  of  the  baggage  car  at  the  In- 
vitation and  request  of  the  conductor.  The 
court  further  say  In  that  case:  That  nothing 
short  of  paramount  and  Justifying  necessity 
would  excuse  a  departure  from  these  regula- 
tions, or  render  the  company  liable  for  an  in- 
jury caused  by  it'  If  the  compai^  was  not 
liable  because  a  paasen^er  did  not  obey  a 
regulation  of  the  company,  we  cannot  see 
why  a  company  should  be  liable  where  a  paa- 
Beoget  does  not  obey  the  legal  duty  not  to 
alight  except  at  or  upon  a  station  or  pla^ 
form,  and  tb»  still  greater  duty  not  to  walk 
on  the  roadbed  or  right  of  mgr  of  a  railroad 
compai^r.  Hie  eaae  might  be  otherwise  If 
the  empl<vfiB  of  the  compaiv  had  been  in  any 
mannra  to  blame  fw  his  n^lect  to  alight  at 
the  station  which  was  his  destination.  His 
getting  off  at  that  point  was  the  result  ot  his 
anxiety  not  to  pass  Willlamsport  by  reason 
of  the  informaUon  be  had  of  the  siclcnesa  and 
expected  death  of  his  slsi^.  l^ils  undoubt- 
edly led  to  tiie  suggestion  that  he  could  be 
let  off  a  piece  further  up  the  road.  The 
case  of  Rothstein  t.  Ballroad  Co.,  171  Fa.  St 
620;  88  Aa  S70»  we  think  Is  also  In  point 
That  was  a  ease  in  which  the  idalntlff  board- 
ed a  wrong  train.  Attex  getting  on  It,  And 
addng  for  a  berth,  be  dIscoT««d  the  mistake, 
and  asked  to  hare  the  train  stopped  to  let 
him  off.  He  was  told  that  the  train  would 
not  stop,  but  that  it  was  going  alow,  and  he 
eonld  Jump  from  it  Tlie  train  had  started, 
and  it  waa  running  at  some  speed.   It  was 


dark,  and  he  could  not  see  where  he  was 
jumping,  but  he  Jumped,  and  he  was  injured. 
Justice  McCoUum,  in  delivering  the  opinion 
of  the  court,  says,  Inter  alia:  The  sole  at- 
tempted extenuation  of  the  act  lies  In  the 
conversation  with  a  person  called  by  the 
plaintiff  a  "trainman";  but  whether  the  penun 
was  the  conductor  of  the  train,  the  brakeman, 
or  Pullman  car  porter  does  not  appear.  It 
does  appear,  however,  that  he  did  not  order 
the  plaintiff  to  Jump  from  the  car,  and  that 
what  was  said  amounted  at  most  to  a  sugges- 
tion or  expression  of  opinion  that  he  might 
do  so.'  It  was  even  said  in  that  case  that  bis 
presence  on  the  train  through  the  negligence 
of  the  company  furnished  no  warrant  or  ex- 
cuse for  Jumping  from  it  as  he  did.  In  the 
case  we  are  now  considering  it  Is  not  pretoid- 
ed  that  he  was  on  the  train  by  the  negUg«ice 
of  the  company.  He  was",  in  fact  there  by 
his  own  negligence,  if  any  one  can  be  said  to 
have  been  cidpable.  Ndther  was  he  ord^ed 
off  the  train,  nor  waa  any  fare  demanded,  nor 
anything  done  by  the  conductor,  or  any  other 
person  connected  with  the  defendant  com- 
pany, to  indicate  to  his  mind  that  he  must  or 
should  get  off.  His  inquiry  as  to  where  be 
could  get  off,  aqd  his  expressed  anxiety  re- 
sulting from  the  condition  In  which  he  sup- 
posed his  sister  to  be,  were  all  matters  which 
would  Induce  the  conductor,  if  possible,  to  fa- 
vor him;  and  at  most,  therefore,  It  could  only 
be  said  he  got  off  at  the  place  he  did  by  the 
consent  of  the  conductor.  It  may  be  ob- 
served, also,  tliat  he  waa  not  injured  in  get- 
ting off  the  train,  or  at  the  place  he  alighted, 
but  at  some  distance  therefrom,  and  at  a 
place  on  the  railroad  he  had  no  right  to  be. 
Therefore,  now,  to  wit,  January  14,  1897,  the 
role  to  take  off  the  compulsory  nonsuit  Is  dis- 
charged; to  which  oriler  plaintiff  excepts, 
and  requests  that  a  blU  be  eealed,  which  'Is 
accordingly  done." 

The  first  assignment  of  error  ts  as  follows: 
The  court  erred  In  sustaining  the  Direction 
of  defendant's  counsel  to  the  following  ques- 
tion asked  Samuel  M.  Bnbb,  a  witness  on  the 
stand,  by  n^alntiff's  counsel:  *Q.  Has  this 
culvert  been  covered  since  the  accident?  By 
Mr.  Beading:  I  object  to  the  queetloa,  be- 
cause it  la  incompetent  Irrelerant  and  im- 
material. By  Mr.  Whitehead:  This  offer  Is 
for  the  purpose  of  showing  that  the  company 
defendant  was  negligent  in  allowing  this  cul- 
vert to  remain  open,  as  has  been  testified  to 
by  witness  on  the  stand.  By  Mr.  Reading: 
It  Is  objected  to  for  the  reason  that  the  com- 
pany defendant  owes  no  duty  to  the  plaintiff, 
or  to  the  public  g^n«Uy,  in  any  regard  In 
reference  to  the  culvert  In  question,  and  there- 
fore It  is  Irrelevant  Incompetent  and  Imma- 
terial. By  the  Court:  We  will  sustain  the 
objection,  and  exclude  the  evidence.' " 

H.  W.  Whitehead  and  Ames  &  ECammond. 
for  appelant  John  O.  Beading,  for  appeHees. 

STBBBBTT,  O.  J.  We  are  fiur  tnm  b^ng 
convinced  that  there  Is  any  error  In  the  mliag 
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complained  of  In  the  first  speciflcatloD.  The 
qneetlon  propounded  to  the  witness  waa  Ir- 
relevant, and  the  evidence  Bought  to  be  ellc* 
tied  ttaereb7  waa  rightly  rejected  as  Incom- 
pet^t  and  Immaterial.  There  Is  nothing  in 
the  qnestlon  presented  that  requires  discus- 
sion. The  two  remaining  spedflcatlons  r^te 
to  the  compulsory  nonsuit,  and  refusal  of  the 
court  to  take  It  oflf.  A  careful  condderatloa 
M  the  testimony  sent  np  with  the  record  has 
satisfied  us  that  the  case  Is  not  one  that 
should  have  been  submitted  to  the  Jury. 
While  the  accident  which  unfortunately  be- 
the  plaintiff  la  greatly  to  be  regretted,  we 
find  nothing  In  the  eTtdmce  that  tends  to 
prore,  or  would  hare  warranted  the  Jury  in 
flndii^,  It  was  doe  to  any  negligence  of  the 
defendants  or  their  employ^.  A  review  of 
the  evidence  for  the  purpose  of  fortifying  this 
conclusion  '  would  serve  no  useful  purpose. 
The  rulings  of  the  conrt  below  are  so  w^ 
sustained  by  the  opinion  of  Its  learned  presi- 
dent that  further  elaboration  Is  wholly  im> 
necaasary.   Judgment  affirmed. 


<ltt  Pft.  St.  M» 

STUABT  T.  STUABT  et  at 

<8iipreme  Oomrt  ot  PomarlTania.  Oct  11, 1887.) 

HusuiTD  AKD  Wirs— DsBT  DOB  WiTB  rnoH  Hu»> 
M!fD— pRBamiPTiox  or  Waivbb. 

A  bond  secured  by  mortgage  on  a  farm,  and 
containing  the  osual  promise  to  par  interest,  was 
bequeathed  br  the  mortgagee  in  tmst  £ov  his 
dau^ter  (fbe  mortgagor's  wife)  daring  h^  Sfe. 
The  legatee  never  demsnded  the  mortgage  inter- 
vst  from  her  husband,  nor  did  he  promise  her  to 
pay  the  seme;  and  the  income  from  the  farm 
was,  with  her  assent,  applied  to  the  snpport  of 
the  family,  said  form  being  all  the  i>ropert7  own- 
ed by  the  hoaband.  Hdd,  that  the  presumption 
was  that  the  wife  did  not  intend  to  claim  her  in- 
terest money,  and  hence  a  subsequoit  pordtaser 
of  the  farm  nnder  Judgments  against  the  hus- 
band was  only  liable  for  interest  on  flw  mort 
gage  from  the  time  of  his  pnrchase. 

Appeal  from  court  of  common  pleas,  Cumber- 
land county. 

Action  py  Walter  Stuart,  trustee,  Buccessor 
of  Joseph  A.  Stuart,  surviving  executor  of  the 
estate  of  John  Stuart,  deceased,  against  Joseph 
A  Stuart  and  another,  upon  a  feigned  issue,  to 
detmnine  the  amount  of  Interest  dne  cm  a 
mortgage.  From  the  judgment,  plaintiff  ap- 
peals. Affirmed. 

The  trial  court  rendered  the  following  opin- 
ion on  a  reserved  point  of  law: 

"The  facts  of  this  case  may  be  briefiy  stated 
as  follows:  John  Stuart,  who  was  the  fathw 
of  Mrs.  Geo,  P.  Searlght,  lent  Mr.  Searlght  ?6,- 
000  In  February,  1863,  securing  the  loan  by 
two  bonds  and  the  mortgage  now  In  suit;  each 
hiatrument  containing  the  usual  promise  to 
pay  bitcrest.  One  bond  was  for  $3,000,  and 
was  bequeathed  by  Mr.  Stuart,  who  died  In 
1870.  'in  trust  to  and  for  the  use  of  my  daugh- 
ter, Martha  Ann  Searlght,  daring  her  natural 
life;  and  at  her  death  I  direct  that  the  same 
shall  be  divided  so  that  each  of  her  children 
shall  receive  the  same  sum  when  It  arrives  at 


the  age  of  twenty-one  years,  and,  If  none  of 
them  live  to  that  age,  this  legacy  shall  lapse.' 
Mr.  and  Mrs.  Searlght  were  living  upon  the 
mortgaged  farm  In  1870,  and  continued  to  live 
thereon  until  ISU,  when  they  removed  to  Car- 
lisle. Mr.  Searlght  owned  little  other  proper- 
ty, and  from  tbls  farm  bis  wife  and  family 
were  largely  supported,  not  only  while  they 
lived  upon  it,  btit  afterwards,  untH  the  farm 
was  sold  by  the  sheriff.  In  September,  1891. 
At  that  sale  It  was  bought  by  the  d^endant 
Joseph  A.  Staart,  who  Is  now  in  pMsession, 
and  admits  his  obligation  to  pay  Interest  from 
the  date  of  hto  purchase.  But  Mrs.  Searlght 
dalms  Intraest  also  from  April,  1872  (cfao<wli« 
that  date  for  a  reason  not  now  Important),  to 
the  time  of  the  sale,  and  the  controversy  Is 
about  this  item.  The  validity  of  the  claim 
was  reserved  at  the  trial,  and  an  the  facts  rele- 
vant to  its  determination  have  now  been  stat- 
ed, except  Qxe  fact  specially  found  by  the  Ju- 
ry, namely,  that  although  Mr.  Searlght  paid  in- 
terest to  his  wife  to  April  1,  1877,  he  never 
promised  ber  that  be  would  pay.  The  pay- 
ments were  volimtary,  and  not  la  pocsaance  of 
a  contract  made  with  her. 

"Under  the  dedslons  In  Pennsyivania,  it  is 
clear  that.  If  it  were  not  for  the  formal  promise 
to  pay  Interest  contained  in  the  bond  given  to 
John  Staart,  there  is  not  even  a  color  of  sup- 
port for  this  claim.  A  promise  to  pay  might 
Indeed  have  been  inferred  from  the  fact  of 
payment,  but  there  was  no  other  evidence  of  a 
promise  than  this,  and  the  Jury  have  distinctly 
de<dared  that  the  Inference  Is  not  to  be  dravni. 
On  the  contrary,  the  fact  Is  positively  found 
that  no  soch  promise  was  made,  and  therefore 
(aside  from  the  bond  and  mortgage)  Mrs.  Sea- 
rl^t  could  not  recover  this  Interest  from  her 
hvsband,  because  he  did  not  owe  it,  or  from 
the  purchaser  at  the  sherifTs  sale,  because  his 
obligation  Is  not  greater  than  Mr.  Searight's. 
It  la  argned,  however,  with  much  urgency,  that 
the  bond  and  mortgage  contain  a  poiidtlve 
promise  to  pay  interest,  and  that  although  the 
promise  was  not  made  to  the  wife,  but  to  John 
Staart,  nevertheless  it  most  be  treated  as  a 
promise  made  to  her,  because  during  life  she 
Is  the  equitable  owner  of  the  bond,  and  there- 
tme  may  enforce  every  one  of  its  terms.  This 
Is  an  assumption  of  the  point  In  dispute.  In 
our  opinion  It  does  not  follow  that  because  her 
husband  promised  to  pay  Uiterest  to  John 
Stuart,  Mrs.  Searlght  may  sue  upon  the  prom- 
ise and  recover  as  If  it  had  been  actually  made 
to  her.  On  the  contrary,  we  think  that  when 
John  Stuart  bequeathed  this  mortgage  to  bis 
daughter  the  effect  was,  in  snOstance,  as  if  he 
had  bequeathed  to  ber  a  sum  of  money  of  like 
amount,  and  she  had  lent  It  to  her  husband. 
With  reference  to  the  mortgage  her  husband 
had  had  no  dealings  with  her.  He  had  prom- 
ised to  pay  Interest,  not  to  her,  but  to  her 
father,  and  to  suppose  that  she  necessarily  suc- 
ceeded to  her  father's  right  to  enforce  this 
promise  Is  wholly  to  Ignore  the  effect  of  the 
ftoilly  relation  upon  the  interest  which  she  ac- 
qnlred.   In  substance,  the  iltnatlon  to  ths 
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same  as  If  her  money  had  come,  In  actual  cash. 
Into  her  hnsliand'a  handB,  and  ita  Income  had 
been  used  by  him  for  the  support  of  the  family. 

"The  precise  point  was  decided  by  Judge 
Pearson  In  Bacbman  t.  KllUnger,  56  Pa.  St. 
414.  The  facts  were  these:  John  W.  KlUinger 
was  guardian  of  Emma  Bachman,  and  lent 
$3,000  of  her  money  to  G.  L.  Bowman,  taking 
from  him  a  bond  for  this  amount,  with  sure- 
ties. Afterwards  Bowman  married  Emma 
Bachman,  and  two  or  three  years  after  the 
marriage  her  husband's  bond  was  delivered  to 
her,  in  the  settlement  of  Mr.  Killlnger's  trust 
Suit  was  afterwards  brought  upon  the  bond  for 
the  use  of  the  wife,  and  Judge  Pearson  In- 
structed the  Jury  upon  the  subject  of  Interest 
as  follows:  'Does  this  bond  bear  Interest  from 
its  date?  Aa  a  general  rule,  the  obligation  of 
a  husband  to  bis  wife  wlU  not  If  the  hus- 
band recelree  the  interest  due  on  his  wife's 
money,  the  inference  is  that  It  Is  for  their  mu- 
tual support,  and  that  of  th^  family.  In  sev- 
eral reported  cases  It  has  been  held  that  the 
husband's  notes  or  acknowledgment  of  Indebt- 
edness to  his  wife  did  not  bear  interest;  In  one 
reported  case,  that  It  will,  where  such  appears 
to  have  been  the  contract  This  bond  Is  drawn 
with  interest,  but  tbat  was  because  tbcl  guard- 
ian might  be  called  on  to  pay  interest  to  his 
ward.  After  the  bond  went  Into  her  bands, 
It  would  cease,  as  against  the  husband.  Bad 
he  died,  and  the  wife  sued  his  representatives, 
she  could  not  have  recovered  interest  during 
his  lifetime,  but  would  from  his  death.  Her 
claims  are  the  same  against  bis  sureties.  If, 
therefore,  you  find  a  verdict  for  the  plalnttfT, 
It  will  be  without  Interest'  It  Is  quite  true 
that  these  instructtons  were, not  assigned  for 
esTor,  and  were  not  discussed  l>y  the  supreme 
court;  but  the  case  is  cited  as  an  authority  up- 
on the  subject  of  Interest  in  Powell's  Appeal, 
98  Pa.  9t.  where  the  facta  were  essentially 
the  same,  and  we  understand  this  to  be  an  ap- 
proval of  Judge  Pearson's  decision.  Upon 
reason,  also,  it  seems  to  be  correct;  for  It  la  a 
mere  extension  of  the  equitable  prindplea  up- 
on which  the  court  has  put  the  husband's  ex- 
emption from  liability  to  pay  Interest.  These 
prluclides  have  been  announced  m  a  line  of 
cflsra  from  McGIinsey's  Appeal,  14  Serg.  &  R. 
64,  to  Moore  v.  Moore,  165  Pa.  St  464,  30  AtL 
982.  For  example,  in  HamiU's  Appeal,  88  Pa. 
St.,  on  page  30(1,  It  is  said:  'But  she  permit- 
ted the  use  of  the  money  without  stipulation 
as  to  terms.  She  was  living  with  her  husband. 
In  the  usual  family  relation,  and  she  derived 
her  support  from  the  proceeds  of  the  business. 
In  the  absence  of  proof  of  some  agreement,  a 
return  of  the  principal  only  can  l>e  enforced.* 
And  hi  Bauer's  Estate,  140  Pa.  St  420.  21 
AtL  445,  where  the  subject  Is  fully  considered, 
the  rule  is  thus  stated  by  Mr.  Justice  McCol- 
lum:  'It  lies  on  [the  husband]  to  show  tbe 
agreement  which  relieves  him  from  payment 
of  the  principal,  and  on  her  to  show  tbe  agree- 
ment which  entitles  ber  to  Interest  but  the 
agreement  In  either  case  may  be  Implied  from 
tbe  circumstances  attending  the  transaction.* 


In  that  case  a  vrife  who  permitted  ber  hna* 
band  to  receive  and  use  as  his  own  tbe  rents 
of  h^  separate  property  was  not  allowed  to 
recover  them  from  his  estate  without  proof  of 
an  agreement  that  he  was  to  account  for  tbem; 
the  preanmption  being  tiiat  they  were  used  to 
maintain  the  family,  and  had  been  given  to 
the  husband  for  that  purpose.  It  was  distinct' 
ly  said  that  express  or  direct  proof  of  her  ac- 
quiescence was  unnecessary;  that  acquies- 
cence wonld  be  Implied  from  drcnmstances, 
and  from  a  coiu^e  of  conduct  consistent  with 
it  «nd  opposed  to  any  other  conclusion;  and 
that  it  was  sufficiently  shown  vrbm  It  appeared 
that  tbe  receipt  of  the  rents  waa  with  her 
knowledge,  and  could  have  been  prevoited  by 
her  if  she  bad  desired  to  do  so.  In  Worm- 
ley's  Estate,  137  Pa.  St  101,  20  Aa  621,  the 
court  refused  to  penult  a  wife  to  claim  Interest 
on  her  money  because  she  permitted  ber  hus- 
band to  have  tbe  use  of  It  without  any  claim 
for  Interest,  and  Indirectly,  at  least  had  shared 
in  the  benefit  dolved  from  its  use.  The  sub- 
ject was  again  examined  In  Re  Klttel's  Estate, 
156  Pa.  St  454,  20  AU.  1116,  and  the  rule  Is 
repeated  in  this  language:  'In  settlements  be- 
tween husband  and  wife,  In  the  absence  of 
proof  to  the  contrary,  equity  presumes  that 
Interest  money  on  the  wife's  separate  estate 
which  has  been  received  by  the  husband  has 
been  expended  by  blm,  with  ber  consent,  for 
the  support  of  herself  and  her  family.  *  •  * 
Neither  tbe  statute  of  1848  nor  that  of  1887 
has  worked  any  change  In  this  particular.  As 
the  reason  grows  out  of  the  duties  Incident  to 
the  domestic  relation,  so  long  as  these  re- 
main unchanged,  unless  th^  be  express  stat- 
utory enactment,  the  presumption  will  con- 
tinue.* Tbe  most  recent  case  Is  Moore  v. 
Moore,  165  Pa.  St.  464,  30  Ati.  932,  where 
tbe  wife  waa  refused  interest  upon-  her  money 
contributed  to  the  purchase  of  the  property  in 
which  the  family  lived,  and  as  long  as  they 
continued  to  use  It  as  the  common  home.  In 
tbe  present  case  It  is  certain  that  Mrs.  Sea- 
right  acquiesced  In  the  use  which  her  hus- 
band made  of  his  Income  from  the  mortgaged 
farm;  and  It  Is  certain,  also,  that  she  did  not 
intend  to  make  any  claim  for  Interest  against 
her  husband,  for  she  testified  to  that  effect  In 
positive  terms.  Under  these  circumstances.  It 
would  be  most  Inequitable  to  allow  a  recorerj- 
now.  She  has  enjoyed  the  benefit  of  tbe  in- 
come during  the  years  In  question,  wlthou.  re- 
quiring any  part  of  It  to  be  applied  to  the 
payment  of  Interest  on  her  mortgage;  and, 
under  the  ruling  In  Hauer's  Estate,  she  can- 
not recover  without  proof  of  an  agreement  that 
her  husband  was  nevertheless  to  pay  tbe  mon- 
ey which  she  mow  claims.  Without  further 
discussion,  we  hold  that  no  Interest  can  be  re- 
covCTed  for  the  perlot^  from  April,  1872.  to 
September  11,  lEOl;  and,  in  accordance  with 
the  authority  given  by  the  jury,  we  reduce  the 
verdict  to  the  sum  of  ^24,  being  the  Interest 
from  September  11,  1891,  to  May  19,  1896,  tbe 
date  of  verdict.  July  22,  1890,  In  accordance 
with  said  decree,  judgment  Is  entered  In  favor 
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of  tbe  plaintiff  for  f824,  an  exception  being 
sealed  for  tbe  plaintiff  on  tbe  point  reserved  in 
reference  to  the  interest" 

W.  Trickett  and  W.  P.  Sadler,  for  appel- 
lant John  Hays  and  H.  8.  Stuar^  for  ap* 

pelles. 

McGOLLUM,  3.  Then-  was  no  agreement 
"between  tbe  busband  and  wife  that  be  should 
pay  to  her  or  her  trustee  Interest  on  the  mort- 
gage. The  jury  found  tliat  he  actually  paid 
Interest  on  It  to  April  1,  1877;  but  this  flndhig 
was  based  on  an  inference  from  the  testimony- 
in  regard  to  the  receipts  given  by  her,  end 
her  declarations  to  tbe  effect  that  she  used  her 
interest  money  to  buy  clothes  for  tbe  family. 
The  finding,  hoT^ever,  was  flatly  opposed  to 
the  direct  and  positive  testimony  of  the  hus- 
band, his  wife,  and  her  trustee.  The  re- 
ceipts did  not  actually  represent  payments  of 
Interest  on  the  mortgage.  They  were  given 
for  the  purpose  of  protecting  the  trustee  and 
strengthening  the  husband's  credit  Tbe  dec- 
larations of  the  wife  concerning  her  Interest 
money,  and  the  Investment  of  it  in  clothing 
lor  the  family,  were  seemingly,  bat  not  ab- 
aolntely,  InconslBteut  with  her  testimony. 
They  were  reconcilable  with  tbe  uncontra- 
dicted testimony  of  her  hnsband  that  he  fur- 
nished her  the  money  with  which  tbe  clothing 
fOr  the  family  was  purchased.  Possibly  she 
may  have  referred  to  tbe  money  thus  provided 
as  her  Interest  mcoiey,  but  she  emphatically 
denied  that  she  ever  made  to  any  person  a 
declaration  or  statement  of  this  nature.  As- 
suming that  the  declarations  were  made  as 
claimed,  there  ^as  no  necessary  sequence  from 
them  which  discredited  the  testimony  of  the 
husband  and  wife  in  relation  to  the  payment  of 
interest  money.  On  the  contrary,  the  declara- 
tions, considered  In  connection  with  this  testi- 
mony, tended  to  show  that  the  hnsband  al- 
ways supplied  his  wife  with  the  money  needed 
for  the  purchase  of  clothing  for  herself  and 
family,  and  that  she  regarded  tbe  same  as  In 
lien  or  satisfaction  of  interest  on  tbe  mort- 
gage. The  husband  distinctly  testified  that  be 
had  never  given  her  money  "in  the  way  of 
Interest,"  and  th^  is  nothing  In  the  evi- 
dence whldi  shows  that  she  or  her  trustee  ever 
demanded  or  requested  payment  of  It  prior  to 
1891.  In  corroboration  of  the  view  that  no 
Interest  was  paid,  we  have  the  wife's  admis- 
sion that  she  never  Intraided  to  ptisb  her  bus- 
band  for  It,  and  undisputed  evidence  that  the 
IncMne  from  the  farm  Inctunbered  by  the 
mortgage  was  devoted  to  the  maintenance  of 
tbe  mortgagor  and  his  family.  The  fair  In- 
ference from  an  tbe  testimony  Is  that  the  en- 
tire income  derived  from  the  labor  and  prop- 
erty of  the  husband  was  required  tor  their 
support,  and  that  the  farm  incumbered  as 
aforesaid  was  all  tbe  property  be  had.  Under 
the  circumstances,  and  the  well-settled  prin- 
ciples applicable  to  them,  tbe  conclusion  of 
^be  learned  court  below  mtist  be  sustained. 
It  is  tbe  only  conclusion  authorized  by  the 
testimony  and  consistent  wltb  Justice.  It  la 


In  accord  with,  and  It  gives  effect  to,  the  ob- 
viotis  Intention  and  understanding  of  the  par- 
ties prior  to  1891,  when  the  farm  was  sold  for 
tbe  husband's  debts.  From  that  thne  the 
court  below  properly  charged  the  purchaser 
with  Interest  on  tbe  mortgage  for  the  benefit 
of  the  mortgage's  wife.  Tbe  testimony  re- 
ferred to,  and  tbe  decisions  In  tbe  following 
cases,  furnish  a  complete  vindication  of  the 
Judgment:  McGlbisey's  Appeal,  14  Serg.  &  R. 
64;  Bachman  v.  KlUInger,  65  Pa.  St.  414; 
Hamlll's  Ai^eal,  88  Pa.  St  366;  Powell's  Ap- 
peal, 98  Pa.  St.  403;  Hauer's  Estate,  140  Pa. 
St  420,  21  Atl.  445;  Wormley's  Estate,  137 
Pa.  St  111,  20  Atl.  621;  Klttel's  Estate,  156 
Pa.  St.  454.  26  AO.  1116;  Moore  v.  Moore.  165 
Pa.  St  464^  30  AO.  832.  Judgment  affirmed. 


(i8t  Pi.  St.  BSD 

BOROUGH  OF  MT.  JOY  v.  LAN0A8TBB,  Bi 

&  H.  TCBNPIKB  CO. 
(Snpreme  Conrt  of  Pennsylvania.  Oct  11. 1897.) 

StATDTEB— TlTLB  OF  ACT. 

The  tide  of  Act  April  24. 1871  (P.  L.  1096), 
"Ad  act  entitled,  *A  supplement  to  an  act  erect- 
ing the  villages  of  *  *  *  Into  a  boroush  to  be 
called  the  boroueb  of  M.,'  passed  tbe  lOtfi  day  of 
Febmary,  1851,^'  gives  no  notice  of,  and  is  in- 
Bufflcient  to  support,  provisions  to  the  act  impos- 
ing burdens  on  a  company  having  a  turnpike  ex- 
tending through  the  borongh,  no  reference  to 
which  was  made  In  the  original  act 

Appeal  from  court  of  common  pleas,  Ida- 
caster  coun^. 

Action  by  the  borough  of  Mt  Joy  against 
the  Lancaster,  Ellzabethtown  &  Mlddletowa 
Turnpike  Ck)mpaiiy.  Judgment  tax  plaintiff. 
Defendant  appeals.  Reversed. 

Geot^e  Nauman.  A.  F.  ^>stetter,  and  Edw. 
P.  Brinton,  for  appelant  Brown  &  Hensel, 
for  appdlee. 

STERRETT,  O.  J.  This  action  of  assump- 
sit, to  recover  the  cost  of  r^>a]rlng  defendant 
company's  turnpike  within  the  limits  of  plain- 
tiff borough,  is  grounded  solely  on  the  act  of 
April  34,  1871  (P.  L.  1096),  the  constitution- 
ality of  which  Is  assailed  by  the  defendant 
If  It  Is  successful  in  that  contention,  which 
Is  Its  main  ground  of  defense,  this  action 
falls,  and  otber  questions  raised  by  the  rec- 
ord become  unimportant  The  defendant 
company,  Incorporated  by  the  act  of  March  6, 
1804  (P.  li.  131),  owns  and  operates  a  turn- 
pike rood  extending  westerly  from  Lancaster, 
through  Ellzabethtown.  to  Mlddletown,— a  dis- 
tance of  over  20  miles.  That  act  of  Incorpo- 
ration, after  providing,  among  other  things, 
for  the  location  and  construction  of  the  turn- 
pike between  tbe  points  designated,  contains 
elaborate  provisions,'  Involving  tbe  forfeiture 
of  tolls  and  tbe  imposition  of  fines  and  pen- 
alties, designed  to  comp^  the  company  to  keep 
its  road  In  good  repair.  By  the  act  of  Feb- 
ruary 10,  1851  (P.  L.  44),  the  plaintiff  boi^ 
ough  was  Incorporated  out  of  territory  ex- 
tending along  both  sides  of  tbe  defendant 
turnpike  within  the  limits  of  the  borough. 


Digitized  by 


Google 


412 


88  ATIiANTIO  IIEP0BT3BR 


By  the  act  «f  March  24.  1852  (P.  L.  176),  the 
said  borough  became  subject  to  the  prorlslons 
of  the  gcDeral  borough  act  of  April  8,  IKSl 
(P.  L.  320).  The  act  of  1871,  under  which 
this  suit  was  brought,  aSt&  reciting  In  lbs 
fareamble  the  charter  acts  of  the  plaintiff  bor- 
ough, and  that  defendant  company  since  1851 
"hath  charged  and  collected  toll  or  tolls  on 
and  upon  that  portion  of  their  turnpike  way 
passing  through  the  limits  of  the  said  boiv 
oagfa,  but,  nevertheless,  do  not  keep  the  said 
portion  in  good  repair,  bnt  refuse  to  do  so,  and 
to  keep  the  same  repaired,  graded  and  regu- 
lated according  to  t^e  (KxUnances  of  said  bor- 
ough," proceeds  to  authorize  the  borough  to 
make  all  needful  repairs  to  the  turnpike  with- 
in the  limits  of  said  boroogb,  and  to  collect 
the  cost  thereof  by  suit,  in  a  method  entlr^ 
different  from  that  theretofore  existing.  The 
act  also  contains  this  drastic  provision:  "In 
all  action  or  actions,  or  suits  brought  to  re- 
cover said  costs  or  expenses.  It  shall  be  only 
lawful  for  the  defendant  to  .deny  that  the 
work  was  done  or  material  furnished,  or  to 
prove  that  the  price  charged  is  greater  than 
the  value  thereof,  or  that  the  amount  claimed 
has  been  paid  and  released."  Under  this  pro- 
vision the  court  permitted  the  plalntlflt  to  call 
numerous  witnesses  who  testified  that  the  re- 
pairs were  needful,  but  refused  the  defend- 
ant the  privilege  of  denying  It  'The  amount 
claimed  by  plaintiff  for  repairs  was  $2,808.- 
00.  Jn  closing  the  plaintiff's  case  it  was  stat- 
ed that  the  borough  bad  "no  ordinance  by 
which  the  street  or  road  h6re  in  controversy 
was  ever  ordained  as  a  street  by  the  borough, 
so  far  as  the  plaintiff  has  been  able  to  find." 

The  fundamental  question  Is  whether  the 
act  of  1871  la  a  valid  statute,  authorizing  a 
recovery  in  this  case.  Its  title  Is,  "An  act 
entitled,  'A  supplement  to  an  act  erecting  the 
Tillages  of  Mount  Joy  and  Richland  and  their 
vicinity.  In  the  county  of  Lancaster,  Into  a 
borough  to  be  colled  the  borough  of  Mount 
Joy,*  passed  the  tenth  day  of  February  one 
thousand  eight  hundred  and  fifty-one."  As 
was  said  by  this  court  In  Be  Phcenlzvllle 
Road,  109  Pa.  St.  44:  "Whfle  It  may  be  dif- 
ficult to  formulate  a  rule  by  which  to  Aetee- 
mlne  the  extent  to  which  the  title  of  a  bill 
must  specialize  its  objects.  It  may  be  safely 
assumed  that  the  title  must  not  only  embrace 
the  subject  of  proposed  legislation,  but  also 
express  the  same  so  clearly  and  fully  as  to 
S^ve  notice  of  the  legislative  purpose  to  those 
who  may  be  specially  Interested  therein.  Un- 
less It  does  this.  It  is  useless."  The  decisions 
relating  to  the  titles  of  supplemental  legisla- 
tion do  not  depart  from  the  foregoing  rule. 
They  can  be  sustained  only  on  the  ground 
that  they  give  notice  of  the  legislative  pur- 
pose, to  those  specially  Interested,  by  refer- 
ence to  the  original  act  Accordingly,  In  Re 
Pottstown  Borough,  117  Pa.  St.  538,  12  AtL 
B73,  Mr.  Justice  Clark  said:  "In  the  case  of 
a  supplement  where  the  subject  of  the  origi- 
nal act  is  sufficiently  expressed  In  Its  title, 
and  where  the  proTlslons  of  the  aupplemwt 


are  germane  to  the  original,  the  tme  role  Is 
that  the  subject  of  the  supplement  is  covered 
by  a  title  which  contains  a  specific  reference 
to  the  original  by  Its  title,  and  declares  It  to 
be  a  sapplement  thereto."  In  the  supple- 
mental act  of  1871,  under  consideration,  the 
tlUe  of  the  original  act  is  qnoted  verbatim; 
bnt  this  title,  as  well  as  the  body  of  the 
original  act  '^iU  be  searched  In  vain  for  any 
reference  to  the  rights  or  duties  of  the  de- 
fendant corporation,  or  any  Intimation  that 
they  are  to  be  affected  In  the  slightest  de- 
gree. The  supplemental  act  does  In  fact  Im- 
pose serious  burdens  upon  the  defendant 
corporatI(m  which  did  not  ttaoetofore  exist. 
Not  the  least  of  these  la  the  provision  as  to 
evidence  above  quoted.  It  also  provides  a 
new  mode  of  collecting  the  cost  of  repairs. 
While  the  act  Itself  provides  for  notice  to  the 
defendant  corporation  before  the  borough 
shall  undertake  repairs  (and  the  same  would 
be  required  of  any  ordinance  which  might 
affect  the  rlghl^  of  the  property  owners),  the 
legislature  nndertook  to  pass  the  act  serious- 
ly affecting  the  rights  of  defendant  corpora- 
tion, without  notice  or  opportunity  to  be 
heard.  This  the  constitution  does  not  per- 
mit This  conclusion  la  warranted  not  only 
by  the  reason  and  application  of  the  rule 
above  cited,  but  also  by  the  authority  of  sev- 
eral carefully  considered  cases.  In  Ridge 
Ave.  Pass.  By.  Oo.  v.  Philadelphia  City,  12i 
Pa.  St.  219,  16  Atl.  741,  the  tlUe  of  the  act 
under  ccoislderatlon  was,  "An  act  relating  to 
the  Hldge  Avenue  Passenger  Railway  Com- 
pany." After  providing  for  the  use  and  main- 
tenance of  the  lines  of  railway  as  they  were 
then  laid,  constructed,  and  used,  that  act  by 
its  repealing  clause.  In  effect  relieved  the 
company  from  Its  original  charter  obligations 
to  repair  and  repave  the  streets  occupied,  by 
it  In  the  city  of  Philadelphia.  In  an  opinion 
by  the  then  learned  president  of  common  pleas 
No.  2  ot  Phlladdphla,  which  was  adopted 
by  this  court  It  is  said:  "The  effect  was 
to  give  the  blU  a  double  aspect — on  one  side 
relating  to  the  railway  company,  and  releas- 
ing them,  and  on  the  other  to  the  city  of  Phil- 
adelphia, and  not  only  depriving  her  of  the 
needful  control  provided  for  when  the  com- 
pany was  originally  chartered,  but  of  the 
right  to  require  the  company  to  keep '  the 
streets  In  order.  Can  such  an  act  be  said  to 
have  only  one  subject  clearly  expressed  In 
the  UUe?  Had  It  been  entitled  'An  act  relat- 
ing to  the  Ridge  Avenue  Railway  Company 
and  the  city  of  Philadelphia.*  it  might  Justly 
have  been  said  to  have  a  single,  clearly-de- 
fined subject,  namely,  the  relations  between 
the  two  specifically  defined  bodies)  and  had 
the  people  of  Philadelphia  and  tbeir  represent- 
atives a'  Harrlsbnrg  failed  to  Inquire  what 
these  relations  were,  and  how  they  were  af- 
fected by  the  repealing  clause.  It  might  have 
been  just  to  regard  them  as  In  default  al- 
though the  notice,  even  then,  would  have 
been  scant  In  rendering  it  necessary  to  ex- 
amine the  charter  of  tlie  railway  company  In 
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order  to  ascertain  the  truth.  But,  as  the 
matter  actually  stood,  there  Tvas  nothing  to 
put  them  on  Inquiry,  or  suggest  the  Idea  that 
a  bill  denoting  an  Intention  simply  to  regu- 
late the  railway  bore  hardly  on  the  city."  In 
PhiladdiJhia  t.  Ridge  Ave.  Ry.  Co..  142  Pa. 
St  4S4,  21  Atl.  982,  the  same  act  was  again 
considered,  and  It  was  held  that  the  title 
gave  no  notice  of  an  Intention  expresse<1  in 
the  act  to  reduce  the  tax  on  dividends  of  ihe 
company  payable  to  the  city;  and  as  to  such 
tax  the  act  was  held  unconstitutional.  In  Re 
PhcBnlxvlUe  Road,  supra,  an  act  entitled  "An 
act  relating  to  boroughs  In  Chester  county,** 
repealing  certain  provisions  of  a  general  act 
respecting  the  proceedings  for  laying  out  and 
opening  roads  within  the  boroughs  of  Ches- 
ter county,  the  effect  of  which  waa  to  relieve 
the  property  owners  In  the  boroughs,  and  to 
shift  the  burden  upon  the  county,  was  held 
to  be  nncouBtltntlonal  because  the  title  fail- 
ed to  give  notice  of  the  legislative  purpose,  so 
far  as  the  connty  was  concerned.  On  prin- 
ciple, as  wen  as  authority,  we  think  the  act  In 
question  Is  dearly  uuconstitntlonBl,  and  no 
action  can  be  maintained  thereunder.  In 
this  view,  as  already  observed,  the  subordi- 
nate questions  require  no  further  notice.  It 
follows  that  the  Judgment  cannot  be  sustain- 
ed.  Judgment  reversed. 


(US  Pft.  St.  Bin 

THOMAS  V.  NBW  YORK,  a  &  ST.  L.  B.  CO. 
(Bnpzeme  Oonrt  of  Pemuylrania.  OcLll,  1S87.) 
Railsoads— FiRBS— BviDBSce.  ' 

1.  Evidence  that  defendant's  engine  set  eleven 
other  fires  at  about  the  same  time  of  day.  within 
a  dlstBDCe  of  three  miles,  some  of  the  sparks 
tiierefrom  being  thrown  from  three  to  four  rods 
beyond  the  right  of  way,  and  that  an  engine  pro- 
vided with  an  improved  spark  arrester  and  prop- 
erly run  wilt  not  set  fire  apon  land  outside  the 
right  of  way,  warranted  submitting  the  question 
of  defendant's  negligence  to  the  jury,  notwith- 
standing the  testimiDiiy  of  an  employe  that  be  had 
inspected  the  arrester  the  day  of  the  fire,  and 
fonnd  it  all  right. 

2.  It  was  competent  to  show  that  tibe  engine 
■et  other  fires  In  the  ndghborbood  on  the  same 
trip. 

Appeal  from  court  of  common  pleas.  Brie 
eotmty. 

Action  by  Adonlram  Judaon  niomas  against 
the  New  Yoric.  Chicago  &  St  Lonia  Railroad 
Company  to  recover  for  damages  from  fire 
negUgmtly  set  by  defendant's  engine.  Prom 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

S.  A.  Davenport  and  J.  JU.  Sherwin,  for  ap- 
pellant. Theo.  A.  lAmb  and  J.  0.  Thomas,  for 

appellee. 

McCOLLUM,  J.  The  plaintiff  was  the  own- 
er of  a  farm  in  Sprlngflel<l  township,  Erie 
county,  consisting  of  about  60  acres  of  Improv- 
ed land  and  about  80  acres  of  timber  land. 
The  defendant  located  and  constructed  Its 
road  across  the  Improved  land,  and  from  20  to 
40  roda  from  the  timber.  On  the  12th  of  Oc- 


tober. 1893,  a  fire  was  set,  In  a  field  of  the 
farm  near  the  railroad,  by  a  spark  or  spoils 
from  the  defendant's  locomotive.  The  Are  rap- 
Idly  spread  over  the  field  and  into  the  timt>er, 
destroying  a  considerable  portion  of  the  latter, 
and  otherwise  damaging  the  farm.  For  the 
damage  done  to  the  farm  by  fire  this  suit  was 
brought,  and  It  resulted,  on  the  trial  of  It  in 
the  court  l)elow.  in  a  verdict  tor  the  plahitiff. 
It  Is  now  beffffe  us  on  a[q)eal  from  the  juilg- 
ment  entered  In  It. 

While  It  was  not  dmled  on  the  argument 
at  bar,  or  ,ln  the  paper  book,  that  the  fire  was 
set  as  above  stated,  it  was  strenuously  con- 
tended that  it  waa  not  caused  or  contributed  to 
by  any  act  or  omission  of  the  defendant.  In 
support  of  this  contention,  evidence  was  Intro- 
duced to  show  that  engine  73,  from  which  the 
sparks  were  thrown,  was  provided  with  an  ap- 
proved epaiic  arrester,  which  was  In  good  con- 
dition on  the  day  the  fire  was  set.  The  wit- 
nesses who  testified  to  this  ^ect  were  Lilly, 
whose  duty  it  was  to  Inspect  the  spark  arrest- 
ers in  the  smokestadis  of  the  locomotives,  and 
Shurtz,  who  on  the  day  of  the  fire  was  fire- 
man on  73.  Lilly  testified  that  he  inspected 
the  spaili  arrester  In  73  on  the  day  of  and  the 
day  after  the  fire,  and  found  It  all  right.  His 
testimony,  however,  was  not  based  on  his  rec- 
ollection of  the  Inspection,  but  on  the  entries 
In  the  book  In  which  be  noted  them,  which  en- 
tries were,  "73  ditto."  Shurtz  testified  that  he 
did  not  examme  the  spark  arrester  on  73  on 
the  day  of  the  fire,  but  that  he  saw  nothing 
which  led  him  to  think  It  was  defective.  This 
was  the  nature  and  scope  of  the  testimony 
presented  by  the  defendant  as  a  sufficient  an- 
swer to  the  evidence  introduced  by  the  plain- 
tiff to  show  that  the  fire  was  caused  by  the 
negligence  of  the  former.  It  was  shown  by 
the  evidence  submitted  by  the  plaintiff,  and 
bearing  on  the  question  of  negligence,  that 
the  fire  was  set.  In  bis  field  adjoining  the  de 
fendant'8  right  of  way,  by  sparks  from  mglne 
73;  that  the  same  engine,  on  the  same  day. 
and  within  a  distance  of  three  miles,  set  eleven 
other  fires  on  farms  adjoining  or  crossed  by 
the  railroad;  and  that  some  of  these  fires 
were  set  sparks  thrown  from  three  to  fonr 
rods  beyond  the  right  of  way.  All  of  these 
fires  were  set  about  1  o'clock  in  the  afternoon. 
Alvln  Van  Gorder  testified  that  he  was  about 
80  rods  from  the  railroad  track  when  the  sec- 
ond freight  train  passed;  that  the  engine  (73) 
hauling  it  appeared  to  be  labbriog  hard,  and 
was  pouring  out  smoke  and  fire;  that  he  saw 
sparks  flying  from  it,  but  could  not  tell,  from 
where  he  stood,  how  large  they  were.  He  also 
testified  that  very  soon  after  the  train  went 
east  he  saw  three  fires  on  lands  adjoining  the 
railroad,— two  on  Allen's  land  and  one  on 
Shear's  land.  He  waa  then  standing  abont 
three-quarters  of  a  mile  from  the  west  line  of  the 
plaintiff's  farm.  Loren  Whitney  testified  that 
he  was  about  a  third  of  a  mile  from  the  rail- 
road when  the  second  freight  passed,  and  that 
he  saw  black  smoke  and  a  blaze  Issuing  from 
the  engine  and  soon  after  It  passed  he  saw 
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four  fires  on  lands  adjacent  to  the  road,  one 
of  tbem  being  on  tbe  land  of  the  plaintiff.  It 
is  proper  to  state  In  this  connection  that  the 
io»t1mony  of  the  defendant's  engineers  dearly 
mipports  the  view'  that  an  engine  provided 
with  an  approved  spark  arrester  and  property 
run  will  not  set  fires  upon  lands  outside  of 
the  right  of  w-ay,  as  the  evidence  we  have  re- 
ferred to  shows  that  73  did.  We  are  clearly 
satisfied  that,  upon  all  the  evidence  in  the 
case,  the  question  of  the  defendant's  negli- 
gence was  for  the  Jury.  Van  Steuben  v.  Rail- 
road, ITS  Pa.  St  3fft,  35  AO.  902,  and  cases 
cited  therein. 

It  remains  to  hiqulre  whether  the  court  be- 
low erred  In  Its  rulings  upon  offers  of  evidence, 
or  In  its  instructions  to  the  jury.  The  first 
and  second  assignments  rdate  to  the  admis- 
sion of  evidence  of  the  fires  set  by  engine  73 
on  the  same  day  the  fire  was  set  on  the  land 
of  the  plaintiff.  Hie  questlcm  raised  by  the 
assignments  does  not  require  discussion.  It 
has  been  considered  and  passed  upon  In  nu- 
merous decisions  of  this  court.  The  rulings  to 
which  the  assignments  relate  are  In  accord 
with  those  dedsions.  It  i«  safiScient  to  refer 
to  the  following  cases  for  the  law  on  this 
point:  Hnyett  v.  Railroad  Co.,  23  Pa.  St  373; 
Railroad  Ca  v.  Scbultz,  93  Pa.  St  341;  and 
Henderson  v.  Ralh^d  Co.,  144  Pa.  St  461,  22 
AtL  851.  The  third  assignment  Is  without  mer- 
it because  the  objection  to  the  question  em- 
braced in  it  was  practically  withdrawn  by  the 
plaintiff,  and  the  defendant  was  allowed  to  In- 
troduce all  the  evidence  on  the  subject  to 
whidi  the  question  referred  that  It  desired  to. 
There  was  no  evidence  In  the  ease  of  any  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, and  the  court  was  clearly  right  in  saying 
so  la  answer  to  the  defendant's  sixth  point 
See  Railroad  Co.  v.  HendrlcksoD,  80  Pa.  St 
182,  and  Railroad  Ca  t.  Sdiultz,  supra.  We 
have  carefully  examined  nrd  considered  the 
i^iarge,  and  are  satisfied  that  It  furnishes  no 
gronnd  for  reversing  the  Judgment  The  as- 
flignmenta  am  not  sustahied.  Judgment  af- 
flniied. 

<U8  Pa.  8t  1) 

KUNSELMAN  et  nx.  t.  STINB. 

{Supreme  Court  of  Pennsylvania.  Oct  11,  1897.) 

DowBH— Effect  of  Partition— Exkootioh— 
Sai.es — VaIjIditt. 

1.  The  interest  of  the  widow  of  an  Intestate  In 
die  lands  of  her  deceased  husband,  after  the  sale 
of  the  lands  in  partition,  rromins  the  same  as  be- 
fore the  sale,— that  of  a  tenant  for  life. 

2.  Act  Oct  13,  1840.  regulates  the  manner  of 
seizure  and  sale  of  life  estates.  Section  6  autluH^ 
Izes  the  court,  oa  the  applicntion  of  a  lien  cred- 
itor, to  appoint  a  sequestrator  with  power  to  take 
Hie  "rents,  issnes,  or  profits"  of  the  life  estate, 
KQd  apply  them  on  the  liens.  Act  Jan.  24.  1849, 
providM  that  where  no  lien  creditor  applies  for 
appointment  of  a  sequestrator,  the  sale  of  "life 
estates  yielding  rents,  issues,  and  profits"  may  be 
made  upon  a  writ  of  veuditioni  exponas  after  ad- 
vertisement. Section  4  declares  that  no  vendi- 
tioni exponas  shall  issne  for  the  sale  by  the  sheriff 
of  a  life  estate  "unless  by  direction  of  the  proper 
court;  and  on  the  application  of  any  lien  creditor 


for  a  writ  ct  midltSoni  expmuii  flie  tenant  for 
life  sliall  have  at  least  t«i  days*  notice  of  api^l- 

cation  for  such  writ."  Held,  that  a  sale  of  a  life 
estate  yielding  rents,  etc.,  under  an  execution, 
without  ao  order  of  the  court  allowing  the  writ 
made  under  the  act  of  lAi&,  and  wUhont  noiioe 
to  defendant,  is  vtud. 

Error  from  court  of  common  pleas,  Nwthnm- 
berland  county. 

Action  by  D.  C.  Knnselman  and  Lavlna 
Kunselman,  bis  wife,  for  the  use  of  Lavlna 
Knnselman,  against  W.  Nelson  Stine.  There 
was  a  Judgment  for  defendant,  and  plaintiffs 
bring  error.  Reversed. 

S.  B.  Buyer,  for  plaintiffs  in  error.  C.  B. 
Wltmer,  N.  Hebllch,  and  W.  A.  Mair,  for  de- 
fendant In  error. 

WILLIAMS,  J.  The  Important  question  In 
this  case  is  not  free  from  difficulty.  It  In- 
volves the  nature  of  the  Interest  of  the  wid- 
ow of  an  intestate  in  the  lands  of  the  de 
ceased  husband  aftar  a  sale  of  the  lands  to 
partition.  The  general  rules  applicable  to  an 
estate  In  dower  are  well  settled.  Dower  con- 
summate Is  a  life  esute.  After  It  has  heeii 
assigned  by  metes  and  bounds,  the  title  and 
the  possession  are  In  the  widow,  and  she  lias 
the  same  absolute  ownership  and  control  of 
her  estate  as  though  her  title  had  accrued  by 
deed  or  wllL  She  ma^  alien,  Incumber,  or 
otherwise  dispose  of  it  and  it  may  be  seized 
and  sold  for  her  debts.  Is  the  nature  of  her 
estate  or  Interest  changed  by  proceedings  In 
partition  under  onr  statutes?  In  tills  case 
the  decedent  was  the  owner  of  a  valuable 
farm.  *  Soon  after  his  death,  proceedlogs  were 
Instituted  by  his  heirs  for  making  partition. 
The  appraisers  appointed  by  the  court  made 
return  that  the  farm  could  not  be  divided 
without  injury,  and  fixed  Its  ralne  as  a 
whole.  The  heirs  thereupon  declined  to  take 
It  at  the  valuation,  and  requested  that  an  at- 
der  be  made  for  its  sale.  Tlie  widow  Joined 
In  this  request  The  court  then  made  the  or- 
der of  sale  usual  In  such  cases,  and  directed 
that  one-third  of  the  price  at  which  the  laud 
should  be  sold  should  remain  in  the  hands 
of  the  purchaser  until  the  death  of  the  wid- 
ow, and  be  then  paid  to  the  heirs  at  law  of 
the  former  owner,  and  that  meantime  the  In- 
terest on  said  sum  at  the  rate  of  6  per  cent 
should  be  paid  to  the  widow  during  her  life. 
After  this  sale  was  made,  a  cre<Utor  of  the 
widow  obtained  Judgment  against  her  tw 
about  $400.  Assuming  that  her  interest  in 
the  land  was  a  life  estate  after  as  well  as 
before  the  sale  In  partition,  the  creditor  levied 
upon  It  and  sold,  as  he  would  have  levied  and 
sold  an  estate  In  fee  simple,  without  any  ap- 
plication to  the  court,  and  without  a  special 
wTit  and  became  himself  the  purchaser  for 
the  sum  of  $25.  Did  this  sale  vest  In  the  pur- 
chaser a  title  to  the  Interest  or  estate  of  the 
widow?  That  must  depend  up«n  wtiat  her 
interest  or  estate  was,  and  whether  It  was 
sold  in  the  manner  required  by  Liw.  It  would 
seem  to  be  quite  clear,  under  rur  cases,  that 
the  Interest  of  the  widow  was  that  of  a  ten. 
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ant  for  life.  It  was  nnqvestlonably  a  life  es- 
tate before  the  proceedings  tu  partition  were 
Instituted.  The  object  of  this  partition  wa» 
not  to  destroy  or  devest  her  estate,  but  to 
make  dlTlaion  among  the  belrs  at  law  subject 
to  ber  dowra-.  A  decree  making  partition  by 
pnrparts  among  the  heirs  would  not  have  pre- 
vented her  from  asking  an  assignment  of  her 
(lower  by  metes  and  bounds,  nor  did  the  de- 
oee  of  sale  quall^  b^  estate  »c«pt  as  to 
the  maaoer  of  Its  enjoyment.  She  could  not 
require  the  purchaser  to  assign  her  dower  up- 
on the  land  after  the  sale,  for  the  decree  had 
assigned  hw  dower  by  a  different  method  of 
admeasurement,  viz.  by  valuing  her  estate, 
and  requiring  ha  to  accept  6  per  cent  upon 
such  value  In  lieu  of  actual  possession  of  the 
surface.  The  return  ot  sale  was.  therefore, 
In  effect,  of  a  sale  subject  to  her  estate  in 
dower,  to  be  enjoyed  by  ber  In  the  manner 
provided  by  the  statute  and  the  order  of  sale. 
Instead  of  by  assignment  by  metes  and 
boonda  on  the  surface.  Mann's  Appeal,  60  Pa. 
St.  37&.  It  Is  not  converted  Into  a  Hen  by  pro* 
ceedlnga  in  partition.  Zelgler's  Appeal,  35  Pa. 
St  ITi.-.  Scbaira  Appeal.  40  Pa.  St  170.  But 
such  pTbceedlDgs  are,  in  legal  effect,  an  assign- 
ment ot  doww,  and  bw  estate  after  such  pro- 
ceedings ccmtlnues  to  be  a  life  estate.  Oourley 
T.  Klnley*  66  Fa.  St  270.  Her  Interest  la 
tiianged  a  aalfr  In  partition,  not  In  Its  quai^ 
tlty  or  cbaracto:,  bnt  tinqdy  in  Ita  method  of 
use  and  enjoyment 

The  other  qoestlrai  remains  to  be  consldored. 
vis.  was  the  sala  ma^'  In  eonfomdty  with 
the  lawa  <tf  tbls  state?  This  must  depend  upon 
the  construction  of  the  act  of  October  18, 1810, 
by  which  the  manner  of  the  etianre  and  sale 
of  life  estates  In  «ecatlon  Is  regalated.  8ec> 
tion  6  of  that  act  anthorlzes  the  court,  upon 
the  application  at  a  lien  oredltort  to  ai^lnt 
a  sequestrator,  wltb  powor  to  take  the  "rents. 
Issues,  or  proOts"  oC  tbe  life  estate^  and 
awly  them  iqwn  tiw  liens  agahtst  it,  or,  U 
the  life  tenant  Is  In  tbe  actual  possession  of 
the  land,  to  enter  upon  such  possession,  and 
"rent  or  sell  such  lands  or  tenements  foe  such 
term  during  the  Ufe  of  the  persons  iqran  whom 
such  estate  shall  depend  as  shall  be  snffldent 
to  satisfy  all  the  Uens  against  the  same,  to- 
getbet  with  all  diarges  for  taxes,  rc^talra,  and 
eipensea,"  and  make  application  of  the  same 
to  the  paymoit  of  .the  Hens  under  thb  dlrectloa 
of  the  eonrt  and  according  to  thehr  priority 
as  liens  t^on  the  life  estate.  The  sequestra- 
tor la  entitled  to  the  possession  of  the  life  ten- 
ant. If,  before  the  rattry  of  tbe  Hens,  a  valid 
lease  bad  been  made  to  cae  who  was  In  actual 
possession  of  the  land  and  paying  tent  therefor, 
we  do  not  nndnstand  that  the  sequestrator 
would  bare  any  legal  right  to  dispossess,  or 
eatet  vpon,  sadi  tenant  Be  could,  however, 
seize  and  apply  the  rents  paid  hy  blm.  He 
would,  as  to  such  prior  valid  lease,  be  dothed 
with  tbe  rights  and  powers  of  the  life  taiant, 
and  anthorlised  to  collect  and  apidy  all  the 
"rents.  Issues,  or  pn^ts"  until  the  purposes  of 
his  appointment  were  fully  met  Bnt  what  If 


no  lien  creditor  ai^lled  for  the  appointment 
of  a  sequestrator?  Then  the  executicMi  credlt- 
or  might  proceed  under  the  provisions  of  the 
third  section  at  the  act  of  January  24,  1849, 
which  authorised  the  sale  of  "life  estates  yield- 
ing rents,  issues,  or  i^flts"  In  the  same  man- 
ner as  estates  of  inheritance  may  be  sold  upon 
execution  process,  viz,  upon  a  writ  of  vendi- 
tioni exponas  after  advertisement  Tbe  de- 
fendant was,  however,  permitted  to  have  an 
appraisement  made  by  a  sIierilTs  inquest  of 
the  yearly  value  of  the  land,  and  to  elect  to 
retain  possession,  and  pay  the  rental  fixed  by 
the  inquest  In  semiannual  payments  to  his 
credttw.  A  proviso  to  the  fourth  sectkm  of 
this  act  ecpressly  declared  that  no  venditioni 
expcmas  should  lasne  for  the  sale  1^  the 
sheriff  of  the  Ufe  estate  "unless  by  the  direc- 
tion of  the  proper  court;  and  on  the  applica- 
tion of  any  Uen  creditor  for  a  writ  of  vendi- 
tioni exponas  the  tenant  for  life  shall  have 
at  least  ten  days'  notice  of  the  application  for 
such  writ"  Thus  it  win  be  seen  that  the 
right  to  sen  a  life  estate  In  the  same  manner 
as  estates  of  Inheritance  are  sold,  upon  a  writ 
of  venditioni  exponas.  Is  subject  to  two  con- 
ditions: First,  tbe  rl^t  of  tbe  defendant  to 
an  appraisement  of  ite  onnnol  value  by  aa 
Inquest,  and  to  elect  to  retain  posseasion  at 
the  roital  fixed;  second,  the  consent  or  order 
of  the  proper  court  made  after  Ip  days*  notice, 
to  tbe  defendant  that  sudi  writ  is  asked  for. 
These  condltlfflia,  like  the  ^ovlsion  for  the 
pointment  of  a  sequestrator,  are  really  in  aid 
of  tbe  tenant  fco-  life,  whose  estate  Is  ot  such 
uncertain  doratton  aa  to  make  It  of  little  value 
to  ordinary  pnrcbaaera,  and  render  Ifai  sao- 
riflce  at  a  puUlc  sale  practically  certain.  Not 
only  would  its  sale  be  ordinarily  disastroua  to 
tbe  Ufe  tenant  but  equaOy  so  to  the  Hen  credit- 
or, since  the  proceeds  of  such  sale  would  ordi- 
narily be  maeii  less  than  conld  be  realized  by 
sequestration,  or  by  an  appraisement  and  Sec- 
tion to  pay  the  rental  by  the  defendant  But 
it  Is  not  neceeaary  to  test  oar  mUng  on  gm- 
eral  principles  alone,  since  the  construction  of 
the  act  of  iSiQ  seons  to  have  been  settled  hi 
several  cases.  In  Com.  v.  AHen,  SO  Pa.  St 
49,  It  was  hdd  ftat  a  life  estate  cannot  be 
sold  i9on  a  fl.  fa.,  bnt  must  be  sold,  as  pro- 
vided by  the  act  Qpon  a  venditioni  exponas. 

The  further  point  that  no  writ  of  venditioni 
exponu  could  Issue  without  the  order  of  the 
proper  conrt,  made  after  10  days*  notice  to 
tbe  defendant  was  dlstlnctiy  ruled  aa  euly 
as  1^  m  Klutz  V.  Long,  80  Pa.  St  001,  and 
it  was  also  sail  a  aberUTs  sale  of  a  life  estate 
"under  a  venditioni  exponas  Issued  without 
such  notice  Is  void,  and  confers  no  title  up- 
on the  purchaser."  The  InvaUdlty  of  such  a 
sale  was  ^ain  distinctly  ruled  in  Snyder  v. 
Christ,  30  Pa.  St  499,  In  which  our  late 
Brother  Strong  said:  "We  think,  therefore, 
the  court  should  have  afllrmed  unquaUfiedly 
the  fifth  point  proposed  by  the  aefendante 
below,  which  was  that  if  Snyder's  Interest  In 
the  land  was  a  Ufe  estete  only,  the  sale  did 
not  devest  tbe  title  unless  the  venditioni  ex- 
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ponas  on  which  It  was  sold  wai  iBsned  by 
the  order  of  the  court  of  conunon  pleas  on 
ten  days'  prerlouB  notice  of  the  application 
for  snch  writ  to  said  Snyder."  To  the  mle 
tbos  stated  three  exceptions  are  rec<^nlzed: 
First,  where  the  life  tenant  baa  no  posses* 
alon,  but  the  person  In  possession  claims  to 
bold  tn  hostility  to  the  life  tenant;  second, 
when  the  defendant  alleges  his  Interest  to 
be  a  fee,  and  not  a  life  estate;  third,  when 
the  creditor  has  reasonable  ground  to  be- 
lieve that  the  debtor  Is  the  owner  of  the  fee 
and  proceeds  upon  that  theory,  in  the  first 
case  the  creditor  merely  buys  a  right  to  liti- 
gate with  the  person  In  possession  over  the 
existence  of  the  life  tenancy.  In  the  second 
he  talces  bis  debtor  at  his  word,  and  sella 
the  interest  he  claims  to  bare  In  the  land. 
In  the  third  be  acts  upon  his  own  Judgment 
as  to  the  defendant's  title,  and  takes  the  risk 
of  Its  correctness.  Substantially  this  was 
held  In  Gordon  v.  Inghram,  32  Pa.  St.  214. 
and  the  existence  of  the  exceptions  was  again 
recognized  In  the  opinion  of  this  conrt  In  Sny 
der  T.  Christ,  39  Pa.  St.  400.  But,  "exceptio 
probat  regulam."  The  mle  applies  with  full 
force  when  the  existence  of  tiie  life  estate  is 
asserted  by  the  defendant,  and  acknowledged 
by  tbe  person  In  possession  of  the  land,  char- 
ged with  the  payment  of  the  ascertained 
"rents,  Issues,  or  profits"  of  the  life  estate  to 
the  holder  thereof.  In  the  present  case  It  Is 
conceded  that  the  life  estate  was  sold  with- 
out an  order  of  the  court  allowing  the  writ 
made  under  the  act  of  1S49.  and  without  no- 
tice to  tbe  defendant.  Tbe  sale  so  made  was, 
In  tbe  language  of  Klntz  t.  Long,  supra, 
"void,  and  confers  no  title  upon  the  purchas- 
er." With  what  be  acquired  nnder  the  atr 
tachment  In  execution,  there  seems  to  be  no 
controversy.  He  (Stained  a  judgment  In 
that  proceeding,  which  has  not  been  com- 
plained of,  but  which  has  been  fully  paid. 
Judgment  should  therefore  be  entered  upon 
the  case  stated  In  favor  of  the  plaintiff  for 
the  amount  of  her  claim  less  the  amount 
secured  by  tbe  attachment  execution.  Tbe 
case  stated  ajtpears  to  adjust  that  amount  at 
$429.  Upon  that  understanding  we  adjust 
the  amount  due  to  tbe  widow,  as  the  parties 
seem  to  bare  adjusted  It,  at  $3,700.  with  the 
hiterest  from  August  6,  1894,  the  day  of  de- 
mand made  In  this  case.  Judgment  will  be 
oit«ed  accordingly. 


(US  Piu  8t  ») 

KEPNER  T.  HABRISBURQ  TRACTTION  CO. 
(Supreme  Court  of  PennsrWanla.  Oct  11, 1897.) 

NEGLieENOR— PRBSUMPTION. 

PlalDtitTs  horse  became  frightened  by  the 
breaking  of  defendant's  trolley  wire,  and  plaintifl, 
■iarmed  by  the  noise  and  electric  flashes,  and  by 
the  plunging  of  the  horse,  jumped  from  tbe  ve- 
hicle, and  was  injured.  Hdd,  that  no  presomp- 
tlou  of  negligence  on  defendants  part  arose  from 
the  nnexpbined  breaking  of  the  wire. 

Appeal  from  conrt  oC  CMumon  pleafli  Dau- 
phin county. 


AeUon  by  Bdwsrd  A.  Eepner  against  tbe 
Harrtoburg  Traction  Company  to  recover  for 
personal  Injuries.  The  court  entered  a  non- 
suit, which  It  refused  to  take  and  plain- 
tut  appeals.  Affirmed. 

Jas.  A.  Stranahan  and  Benjamin  31.  'Nead, 
tor  appellant    Wolfe  &  Bailey,  for  appellee. 

McCOLLUM,  J.  Wblle  the  plaintiff  and 
Montgomery  were  riding  In  a  piano  wagon 
on  Market  street.  In  the  city  of  Harrlsbuig, 
their  horse  was  frightened  by  the  breaking  of 
a  trolley  wire,  and  the  plaintiff,  alarmed  by 
the  noise  and  electric  flashes  occasioned  by 
It,  and  by  the  plunging  of  the  horse,  Jumped 
or  was  thrown  from  the  wagon  to  the  ground, 
and  was  seriously  Injured  thereby.  Neither 
tbe  wagon  or  the  horse,  nor  the  plaintiff  or 
his  companion,  was  struck  or  touched  by  the 
wire,  or  injured  by  the  sparks  emitted  from 
It  It  is  not  claimed  that  the  occurrence  can 
be  attributed  to  any  defect  In  the  wagon,  or  to 
the  negligence  of  either  of  the  persons  In  It 
Tbe  wire  was  an  essential  appliance  of  the  de- 
fendant in  the  operation  of  Its  road,  and  It  Is 
contended  that  the  breaking  of  it  raised  a  pre- 
sumption of  negligence  which,  unanswered, 
furnished  adequate  ground  for  a  recovery  In 
tbe  suit  In  accordance  with  the  plaintiff's 
claim.  Tbe  learned  conrt  below  thought  that 
the  drcumstauces  shown  by  the  evidence  did 
not  authorize  the  presumption  contended  for, 
and  accordingly  entered  a  nonsuit  which  It 
refused  to  take  off.  The  question  presented 
by  the  appeal  from  tbe  refusal  to  take  off  the 
nonsuit  Is  whether  the  court  erred  In  m  hold- 
ing. 

The  general  rule  te  that  tbe  plaintiff  whose 
suit  Is  grounded  upon  the  alleged  negligence 
of  the  defendant  must  not  only  establish  the 
negligence  by  conq>etent  evidence,  but  be  must 
show  that  it  was  the  cause  of  the  Injury  for 
which  he  sues.  The  exceptions  to  the  rule  are 
rare.  The  majority  of  our  own  cases  which 
have  been  held  to  be  within  the  exceptions 
wore  suits  by  passengers  against  railroad 
companies  for  Injuries  received  by  the  former 
while  being  conveyed  on  the  trains  under  the 
control  and  management  of  the  latter.  "Au- 
thority need  scarcely  be  cited  to  establish 
that  where  an  injury  occurs  to  a  passenger  In 
consequence  of  something  done  or  not  done, 
connected  with  the  appliances  of  transpor- 
tation, there  arises  tbe  presumption  of  neg- 
llgHice,  which  the  carrier  Is  required  to  re- 
but The  presumption  necessarily  arises  from 
tbe  contract  of  carriage,  under  which  the  pas- 
senger passive  trusts  himself  to  the  safety 
of  the  carrier's  means  of  transportation,  and 
to  the  skill  and  diligence  and  care  of  his  serv- 
ants; and  by  which  the  carrier.  In  considera- 
tion of  the  fare,  undertakes  to  carry  safely, 
and,  to  do  so,  to  furnish  the  best  means  and 
appliances  for  the  pnrpose,  and  competent, 
skillful,  and  diligent  servants."  Thompson, 
J..  In  Fleming  v.  Railway  Co.,  158  Pa.  St  136, 
27  Atl.  858.   So  tbe  bappening  of  an  acddenl 
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to  a  paBsenger  on  a  itreet  car,  If  Q»  aeet 
deat  iB  connected  -wHU  the  means  of  transpor* 
tatlon,  ralBes  a  preaQmption  of  taegOgeiice  on 
tbe  part  of  the  componr.  ■  Clow  t.  Traction 
Cto.,  158  Pa.  St  410,  liT  Atl.  lOM,  Dlxey  t. 
Traction  Co.,  180  Pa.  St  401,  86  AtL  924.  and 
O'Connor  t.  TracUm  Co.,  180  Pa.  St  444, '8ff 
AtL  866.  In  Bbafer  t.  Lacock,  168  Pa.  8L 
497.  32  Aa  44,  It  was  held  tbajt  the-^rcnm- 
atances  shown  by  tbb  ertdenee  antboiised  an 
Inference  or  iwesnmptlon  of  nogllgeiMe  whldi 
oast  oD  the  defendantfa  tiie  bntden  ofeAiowInp 
tlieir  freedom  from  fault  In  connection  with 
the  destmctlon  of  the  plalntUTe  honse.  In 
the  case  laat  cited,  laa  In  th#  casea  prerionslr 
referred  to,  there  was  a  contract  relation  be- 
tween the  parties  which  reqnlred  of  the  de- 
fendants the  ns^  <a  pr(^K£r  appliances  and  the 
emplorment  of  carefnl  and  akfllfal  woAmen 
to  carry  oat  tiwlr  agreement  wKh  plalntUf. 
"The  occmn^em^ft  was  'not  In  the  ordinary 
conrse  of  things,  and  t&e  drcomstances  con- 
nected with  and  'sorroAttfln^  It -put  on  them 
the  dnty  of  showing  that  It  wOS  at  least  -con- 
sistent with  the  exercise  of  xK&per  care  la  tiift 
iwrformance  of  their  work."'  Besides,  there 
was  evidence  that  the  workmm  declared, 
white  the  fire  was  In  progress,  that  It  was 
caused  their  cardessness.  Not  one  of  the 
cases  to  which  we  have  retei^red  affords  any 
sapi>ort  to  the '  iflalntlfTs  Gontentl<m  In  the 
case  before  OB.  It  is  not  a  casein  which  ther& 
was  a  contract  relation  betwe^  the  parties, 
or  In  which  the  platetlff  waii  directly  iQjnred 
by  the  breaking  of  <me  oC  the  aKdlances  nsed 
1^  the  defendant  tn  the  operation  of  its  road. 
It  itiosely  resembles  the  case  of  Tlngat  BaU- 
way  Co..  167  Pa.  St  438,  SI  Aa  687.  to  which 
"tbe  irialntUTs  Injnrlea  restfted  fkmn  the  up- 
setting of  a  wacMi  In  which  she  was  ildingy 
occasioned  exdnslrely  \fy  the  fright  of  the 
horse  drawing  the  wagon.  The  horse  took 
fright  upon  seeing  an  preaching  street  cat 
cn  the  defMulanfs  track,  and,  turning  snd- 
doly  away  from  the  rood;  the  wheel  of  the 
wagcm  strock  a  sttme-  or  other  obstacle,  and 
this  caused  'tte  overthrow  of  ttie  vehicle. 
There  was  no  collliMon  of  any  kind;  the  wa>- 
gon-  tras  not  on  the  track,  but  waa  bdng 
drawn  dpon  the  highway  <m  which  the  de- 
fendant's track  was  kUd."  In  that  case  the 
n^ligence  comndalned  of  ' waa  the  speed  of  the 
car,  and  to  this  It  Is  the  bi^eaklng  of  the  trol- 
ley wire.  In  that  the  horse  was -frl^tened  by 
the  rapid  ai^roaeh  of  the  car.  and  to  this  Igr 
the  noise  made  by  the  teeaktog  of  the  wire. 
In  that  case  It  was  held  that,  "as  the  plain- 
tiff was  not  a  passenger,  the  burden  of  proof 
was  on  her  to  eatabllsh  the  truth  of  her  alle- 
gatkns  by  afflnnatlve  testlnumy,  ftUllng  to 
which  she  must  fiill  to  her  snlt"  We  need  not 
add  anythtog  to  what  was  said  by  the  court  be- 
low respecting  other  cases  dted  by  the  plain- 
tiff fnnn  the  reports  of  this  and  other  states. 
It  Is  dear  that  the  pil^nttff 'a  proposition  can- 
not be  sustained  without  a  wide  departne 
firom  the  well-settled  rule,  In  cases  of  this  na- 
ture, suKwrted  by  numerous  decisions  of  this 
38A^27 


court  We  find  nothtog  to  the  evidence  whSeb 
warrants  such  a  departure.  The  noosult  la 
therefore  sustained.   Judgment  affirmed. 


on  PS.  St  m 

OOMMONWEAI/TH  t.  TRY,  Olerk  of  Court 

(Supreme  Court  of  PetiDsylT&nia.  Oct  11,  IS^.) 

CuBKa  or  CouaT— Fmb  —  Statdtsi  —  Construc- 
tion. 

1.  Act  March  10,  1810  (P.,  U  70),  provided 
that,  where  the  same  person^held  two  or  more  of 
the  ofllceB  enumerated  therein  (amonK  wfaidi  were 
derks  of  the  qoarter  seMions  and  of  the  oyer  and 
terminer  courts)»'the  fees  should  be  added,  and  50 
per  cent  of  all  bi  excets  of  $1,500  be  ^Id  Into 
the  treasury  for  the  use  of  the  eomnKuwealtii. 
Act  April  2,  1868  <P.  U  11),  Incrused  the 
SDioaDt  which  might  be  retained  by  the  officer  to 
$2,000,  and  directea  50  per  cent  or  the  excess  to 
be  paid  faito  the  treasury,  after  deduetlDg  elak 
hire  and  office  expeoses,  but  did  not  mratiM)' 
clerks  of  oyer  and  terminer.  Any  law  "which 
IB  supplied  by,  or  is  incoDBiateiit  with. this  act" 
was  repealed.  Bdd,  that  the  fees  of  the  derk  of 
the  quarter  Bcesions,  who  held  any  of  the  offices 
enootersted  in  Aqt  186S,  were  covemed  by  that 
act  bat  that  when  said  clerk  was  also  derk  of 
oyer  and  terminer.  Act  1810  applied. 

2.  The  sum  paid  to  the  clerk  of  quarter  sessions 
in  Honor  license  cases,  though  designated  in  the 
law  directinE  its  paymait  as  for  "expenses."  Is  a 
payment  wuch  ue  derk  Is  anthorized  to  keep, 
taking  credit  againat  it  for  actual  expenses,  and' 
hence  Is  a  **fee,^*  withhi  the  acts  reQuirlng  a  per- 
Qsntage  <jt  the  fees  cecelyed  by  that  offlocr  to  be 
paid  mto  the  izeasoiy. 

Appeal  tram  court  Af  eommmi  pleas,  Dauphto 

county. 

Proceedings  by  the  commonwealth  to  settle 
the  account  of  Martin  S.-  Fry,  derk  of  oyer  and 
terminer  and  clerk  of  quarter  sessions  of  Lan- 
caster coonty.  Prom  the  judgment  of  tlie  com- 
mon pleas  on  defendant's  appeal  from  the  set- 
tlement  made  by  the  auditor  general  and  state 
treasurer,  defendant  appeals.  Affirmed. 

H.  M.  North,  for  appdlant  J.  P.  Blkto,  for 
the  Oonunonwsalth. 


QTSMBStJ,  There  hi  no  dotibt  that  mOn  the 
act  of  hbrch  1810  (P.  L.  7^  the  i4>pdBant 
would  be  liable  to  the  taxation  to  question. 
That  act  specifically  provided  that  irture  the 
same  person  hofala  two  or  more  of  the  offices 
mentkmed  to  the  flnrt  sectfon,  the  fees  of  the 
two  offices  should  be  added  together,  and  for 
aU  excess  over  fl,800  of  reodpts  the  officers 
thus  drcmostanoad  should  be  charged  by  the 
andUor  general  GO  per  cent  of  the  excess. 
Thus,  dnrtog  nearly  00  years.  It  waa  the  sx- 
inress  statute  law,  and  manifest  policy  of  the 
stat^  that  pmnno  holding  two  of  Oe  ennnwr-. 
a  ted  offices  at  the  same  time  shouU  be  subject 
to  the  ♦"Tf**^  to  qneatloo.  The  act  ot  April 
2, 1868  (P.  L  11),  Ineroased  the  amount  wUch 
might  be  retained  by  the  ofllcer  from  (1.600  to 
$2,000,  and  directed  Q»  payment  into  the  treas- 
ury of  50  per  cent  of  the  excess,  after  de- 
ducting also  expense  of  neceasary  desk  hire 
and  office  expenses.  The  change  made  to  the 
act  of  1810  by  this  act  was  the  Increase  of  $600 
to  the  sahiry,  and  the  allowanoe  of  cbric  blra 
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and  ^Oce  expenses  to  be  dedacted  from  tbe 
gross  receipts  before  tbe  50  per  cent,  division 
of  the  remainder  was  to  be  piade.  Tbe  act  of 
1S68  contained  a  general  repeal  of  any  law  then 
in  force  "whlcb  Is  supplied  by,  or  Is  Inconsist- 
ent with  this  act."  Under  tbe  act  of  1810  the 
offlcoia  Kinmerated  In  tbe  first  s^ctUm  were 
prothonotarira  or  clerks  of  the  supreme  court, 
of  tbe  courts  of  nisi  prlus,  of  the  courts  of  com- 
mon pleas,  of  the  courts  of  oyer  and  terminer 
and  general  Jail  deUTor,  of  the  courts  of  quar- 
ter sessions  of  the  peace,  and  of  the  orphans' 
courts,  the  registers  6f  wills,  and  the  recorders 
of  deeds.  Of  these,  If  ai^one  person  held  two 
or  more  of  them,  the  fees  received  from  iiU 
were  to  be  added  together,  and  all  In  excess  cf 
91,500  was  to  be  divided  between  the  officer 
and  the  commonwealth  in  the  proportion  of  50 
per  cent  to  each.  Und^  tbe  act  of  1868  the 
c\&/kB  of  the  oyer  and  terminer  were  not  men- 
tioned In  the  numeration,  and  tbe  case  of  a 
clerk  ot  tbe  quarter  sessions  bedding  that  of- 
fice, and  holding  also  tbe  office  of  clerk  ot  the 
oyer  and  terminer,  was  not  provided  for,  al- 
though, if  be  held  any  of  the  other  offices,  be 
would  be  subject  to  the  operation  of  the  act. 
As  there  was  nothing  in  the  later  act  to  Indi- 
cate a  change  of  policy  as  to  tbe  effect  of  hold- 
ing two  offices,  and  no  reason  Is  to  be  derived 
from  a  reading  of  the  text  of  tbe  act  for  any. 
such  change  of  policy,  It  Is  olmoet,  if  not  quite, 
ImposKlble  to  regard  the  omission  of  derks  of 
the  oyer  and  terminer  from  tbe  enumeratl<»i  of 
tbe  act  of  18G8  as  anything  else  than  an  unin- 
tentional omission,  arising  from  the  careless- 
ness of  the  draftsman  of  the  act  or  the  copyist. 
For  If  a  clerk  of  the  quarter  sessions,  who  was 
also  prothouotary  or  clerk  of  tbe  orphans' 
court,  as  Is  freqneatly  tne  case,  would  be 
bound  to  pay  tbe  tax.  It  is  quite  unreasonable 
to  think  that  tbe  legislature  Intended  to  pro- 
vide that,  although  he  was  clerk  of  the  sessions 
and  clerk  of  tbe  oyer  and  terminer,  he  should 
not  be  subject  to  tbe  tax.  The  conclusion 
seems  to  be  irresistible  that  tbe  omission  from 
the  second  act  was  accidental,  and  not  biten- 
tlonal.  But,  In  any  point  of  view,  the  omis- 
sion simply  leaves  the  act  of  1810  In  force,  as 
to  this  omitted  case,  unless  it  was  repealed  by 
the  act  of  186S.  Now,  there  is  no  express  re- 
peal of  the  act  of  1810,  and  under  Oie  act  of 
1868,  as  always  bef<He,  the  combination 
these  two  particular  offices.  In  point  of  fact, 
(xmtinued.  The  only  repealing  clause  ,  contain- 
ed in  tbe  act  of  1868  applies  alone  to  l^lsla- 
tion  whlcb  was  supplied  by  or  inconsistent 
with  tbe  act  of  1868,  bebig  larger  than  that  al- 
lowed ^Jy  the  act  of  1810;  If  the  two  acts  cov- 
ered the  same  caaes.  It  Is  not  inconsistent  If 
tbe  one  act  regulates  the  combination  of  the 
two  clerkstilps,  and  the  other  act  sinydy  makes 
no  regulation  on  tbe  subject.  It  would  then 
follow  that,  as  to  all  tbe  combinations  provided 
for  In  the  act  of  1868,  that  act  would  control, 
and  as  to  any  combinations  provided  for  by  the 
act  of  183.0,  and  not  dianged  by  tbe  act  of  1868, 
the  act  <rf  1810  would  stW  prevaU.   Tba  doo- 


trlne  of  Implied  repeal  of  statutes  Is  only 
[dlcable  when  the  two  statutes  in  question  are 
so  Inconsistent  that  they  cannot  possibly  stand, 
together.  Erie  v.  Bootz,  72  Fa.  St.  196;  WrlgUt 
v.  Vickws,  81  Pa.  St.  122.  Applying  this  test, 
we  do  not  discover  any  necttsary  and  fatal  In- 
consistency between  tbe  two  acts.  The  only 
practical  difterence  between  them  would  be  that 
In  the  case  of  a  clerk  of  the  quarter  sessloas, 
when  he  held  any  one  of  the  other  enumerated 
offices  under  the  act  of  1868,  he  would  receive 
$2,000  a  year,  and  50  per  cmL  of  tbe  receipts 
of  the  two  offices  after  deducting  clerk  hire  and 
office  expenses,  while,  if  be  held  the  office  of 
derk  of  oyer  and  terminer,  he  would  receive 
$1,500.  and  60  per  cent,  of  the  excess,  with- 
out dediKtlng  clerk  Ure  and  office  expenses. 
We  are  not  able  to  povelve  any  difficulty  in 
adminlstfa-lQg  both  of  these  acts.  It  Is  sbnply 
a  matter  of  arithmetical  computation.  The  act 
of  1868  merely  falls  to  provide  for  this  par- 
ticular combination  of  offices.  The  act  of  1810 
does  provide  for  it,  and  can  easily  be  adminis- 
tered. It  Is  far  less  hicoDsistent  with  tlie  true 
meaning  of  both  acts  to  hold  this  coaetruction 
than  it  la  to  hold  that  a  clerk  of  tbe  quarter 
sesadons  shall  be  at  liberty  to  hcdd  both  offlcee» 
and  be  free  of  all  taxation  on  the  receipts  of 
one,  when,  If  he  holds  any  of  the  enumerated 
offices,  he  must  be  taxed  on  both.  As  th^  Is 
no,  express  repeal  of  the  act  of  ISIO,  and  as  that 
act  can  gftgfly.  be  administered  in  this  particular 
cmnUnatkm  oi  these  two  offices,  it  follows  that 
there'  is  no  repeal  by  implication,  and  that  the 
act  of  1810  to  etui  In  force  bi  this  one  par- 
ticular combmatlon.  The  later  leglslatitm  does 
not  change  tbe  sttoatlon  in  this  regard,  and 
need  not  be  noticed. 

As  to  tbe  questlim  whethtf  the  sum  paid  to 
the  dark  ot  tbe  sesaleiis  in  liquor  license  cases 
la  to  be  regarded  as  "fees,"  within  tbe  mean- 
ing of  the  acta  wbkto  tax  feei^  we  tbbik  there 
Is  no  doubt  While  the  acts  of  1887  and  1891 
both  designate  the  payment  as  being  made  for 
"expenses,"  It  to  a  payment  to  tbe  clo'k,  which 
he  to  at  liberty  to  ke^  taking  credit  agataist 
It  toe  actual  ecpenses  paid;  and  the  batonce 
to  therefore  an  emohimoit  of  tbe  office,  and, 
mder  the  taxing  tows,  must  be  regarded  as  a 
part  of  the  income  of  tbe  office.  Any  other 
construction  would  produce  tbe  abaurd  result 
that  a  large  part  of  tbe  purely  official  Uicome 
of  tbe  clerk  would  be  held  free  of  all  taxa- 
tion, which  cannot  be  endured  consistently  with 
tbe  obvious  purpose  of  tbe  leglstoture.  It 
would  be  a  very  narrow  and  constrained  c(m- 
structlon  to  hold  that,  because  the  taxing  acts 
use  the  word  "fees"  In  describing  tbe  official 
income  subject  to  taxation,  they  thereby  In- 
tended to  exclude  all  sorts  and  kinds  of  In- 
come which  did  not  come  within  the  technical 
designation  of  "fees."  We  are  dearly  of  opin- 
ion that  receipts  from  this  source  are  a  part  of 
tbe  official  receipts  of  the  office,  and  are  sub- 
ject to  taxation  as  audi.  Jud^ent  affirmed, 
and  appeal  dtomlssed  at  the  cost  of  the  appel- 
lant 
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InnEKNNBDT. 
(Court  .)f  OhanoeiT  of  New  Jersey.  Oct.  8, 1897.) 

iNtANB  FeHSONS— LUKACT— INQUISITIOS— COMHIB- 

BioHUtB— Cbaros  to  Jurt— AniNaa  or  Ldna- 
no— CoNBBNT  or  Codkbil— Consthuction. 

1.  A  flndioff  of  lonscy^  will  be  let  aside  where 
It  appeaxB  tb&t  the  commissicmera  remained  in  the 
jm7  room  with  the  iorors  while  tliey  were  de- 
liberatiDc  aa  to  their  ftDdinff,  In  the  abaenoe  of  tba 
alleged  huiatic  or  his  counsel,  .especially  vhoe, 
under  each  eircnmstances,  they  gave  directions  to 
the  jury,  and  informed  them  of  the  iB»ue. 

2.  Hie  consent  of  an  alleged  lunatic's  counsel 
that  the  commissioners  might  be  ues^t  with  the 
Jni7  while  deliberating  on  theb  finding  is  not  a 
consent  to  their  giving  directi(»u  in  the  nature  of 
a  tanuaB  hi  hia  abBence.  « 

Motion  to  set  aalde  a  return  to  an  Inquisi- 
tion finding  J.  F.  Kennedy  a  lunatic.  Sua- 
tained. 

B.  G.  Frost  and  H.  S.  Harris,  tot  tl^e  910- 
tion.   WlUiuD  H.  Morrow,  opposed. 

PITNEY,  V.  C.  The  commission  Issued 
out  of  this  court  on  the  25th  of  August,  di- 
rected to  three  gentlemen,  of  whom  one  is  a 
master  of  this  court,  directing  them,  in  the 
usual  form,  to  inquire  as  to  the  lunacy  of 
John  Frellnghuysen  Kennedy,  of  the  county 
of  Warren.  The  commissioners  issued  their 
precept  to  the  sheriCf,  returnable  at  the  house 
of  the  alleged  lunatic,  a  farmer  llTlng  a  few 
miles  from  PhUlipsburg;  and  that  officer  re- 
turned 24  men  as  Jurors,  who  all  appeared. 
Counsel  appeared  for  the  petitions,  and  also 
Cor  Mr.  Kennedy.  The  commissioners  sat  in 
a  room  in  the  house,  and  Mr.  Kennedy  was 
present,  with  his  eouhseJ.  Witnesses  were 
sworn,  and  the  cause  gummed  up  by  counsel 
on  each  side;  and  then,  according  to  the  affi- 
davit of  the  chairman  of  the  commission,  the 
counsel  and  all  parties  except  the  commis- 
sioner, the  Jury,  and  Mr.  Kennedy,  were  di- 
rected to  leave  the  room,  and  did  so.  Then 
the  Jury  were  told  by  the  commissioners 
that  they  might  ask  Mr.  Kennedy  any  ques- 
tions they,  chose.  The  chairman  of  the  com- 
mis^on  aske^  him  If  he  Lad  anything  to  say, 
and  be  said,  "Nothing,  except  that  he  want- 
ed to  take  care  of  his  own  property."  He 
then  left  the  room..  Then  the  chairman  of 
the  commission  cljarged  the  Jiiry,  stating  tliat 
they  were  to  find  whether  or  not  Mr.  Ken- 
nedy was  of  unsound  mind,  and  by  reason 
thereof  unable  to  take  care  of  himself  and  his 
property.  3'ben— the  commissioners  still  be- 
ing In  the  room— the  Jurors  had  4  inference, 
and  asked  tlie  commissioners  if  they  might 
take  a  vote  by  ballot  The  commissioners 
answered  in  the  affirmative.  Then  It  was 
agreed  among  the  Jurors  that  the  question 
should  be  whether  or  not  Mr.  Kennedy  was 
cnpable  of  taking  care  of  his  property  or  not 
The  chairman  of  the  commission  explained 
to  the  Jury  that  a  vote  on  that  question 
would  be  proper,  provided  It  was  tmderstood 
that  they  were  voting  upon  the  question 
whether  be  was  of  unsound  mind  or  not  and 
by  reason  of  such  unsoundness  Incapable  of 


properly  taking  care  of  his  property.  Blank 
ballots  were  then  prepared,  and  each  juror 
voted  "Yes"  or  "No,"  as  he  thought  Mr.  Ken- 
nedy was  or  was  not  capable  of  taking  care 
of  himself  and  his  property.  The  result  was 
that  15  voted  "No,"  and  9  voted  "Yes."  The 
15  voting  "No"  then  signed  the  inquisi- 
tion, which  had  already  been  prepared  in 
blank.  I  find  tlie  foregoing  facts  from  a  read- 
ing of  the  several  affidavits  of  the  chairman 
and  one  Juror.  The  affidavit  of  the  Juror 
states  that  he  understood  the  question  upon 
which  the  jurors  voted  was  whether  Mr.  Ken- 
nedy was  or  was  not  capable  of  taking  care 
of  his  property.  And  that  this  was  the  view 
of  the  individual  jurors  is  Inferable  from  the 
fact  that  those  who  voted  that  he  was  so  in- 
capable voted  "No,"  and  those  who  thought 
he  was  capable  voted  "Yes."  For,  if  the 
question  was  whether  he  was  of  sound  or  nn- 
soimd  mind,  the  vote  of  "No"  would  seem  to 
be  in  favor  of  his  sanity,  rather  than  of  his 
Insanity. 

The  principal  ground  relied  upon  for  setting 
aside  the  return  was  the  conduct  of  the  com- 
missioners in  charging  the  jury  In  the  ab- 
sence of  the  alleged  lunatic  and  his  counsel, 
and  remaining  in  the  Jury  room  with  the  Ju- 
rors while  they  were  delib^tlng  as  to  their 
finding.  The  chairman  of  the  commission  in 
his  affidavit  swefirs  that  he  understood  that 
they  so  remained  with  the  Jurors  by  the  con- 
sent of  the  counsel  for  Mr.  Kennedy.  This  Is 
denied  by  that  gentleman,  and,  as  no  other 
person  seems  to  have  understood  him  to  say 
anything  of  the  kind,  I  must  Infer  that  the 
chairman  of  the  commission  Is  mistaken.  Be 
that  as  it  may,  the  consent  by  the  counsel  of 
the  allied  lunatic  that  the  commissioners 
might  be  present  white  the  Jury  were  deliber- 
ating cannot  be  construed  as  a  consent  to 
their  giving  directions  in  the  nature  of  a 
chaise  to  the  Jury  In  his  absence.  It  was 
held  in  Llndsley's  Case,  46  N.  J.  Eq.  357.  19 
AtL  726,  that  the  commissioners  and  Jury 
might  lawfully  examine  the  alleged  lunatic 
privately  and  apart  from  his  counsel,  and 
therefore  the  commissions  here  were  war- 
ranted In  staying  In  the  room  with  the  Jiuy 
while  that  examination  was  made;  and  it  Is 
probable  that  they  Inferred  that,  If  they  had 
the  right  to  be  present  at  a  .private  examina- 
tion of  the  alleged  lunatic,  they  also  had  the 
right  to  be  present  in  the  absence  of  counsel 
and  the  alleged  lunatic,  while  the  jury  were 
deliberating  and  determining  what  should  be 
their  finding.  But  In  this  I  feel  constrained 
to  say  that  I  think  they  fell  Into  an  error 
which  Is  fatal  to  this  return.  The  Very  idea 
of  a  Jury— whether  a  grand  Jury,  or  Inquest 
or  a  petit  Jury— Is  that  their  conference  and 
deliberation  In  determining  what  shall  be 
their  finding  or  verdict  shall  be  h^  either 
alone,  with  no  person  present  or,  if  In  the 
inresence  of  the  court,  then  also  In  the  pres- 
ence of  counsel,  so  that  the  counsel  may  hear 
all  that  is  said,  and  make  objections  and  take 
eExceptiohs  U  they  shaU  see  fit   It  la.  I  be>- 
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UeTe,  wen  settled  that,  while  the  pabltc  prose- 
cutor has  the  right  to  be  present  while  the 
evidence  Is  being  laJd  before  the  grand  Jury, 
he  has  no  right  to  be  present  while  the  Jurors 
are  conferring  together  and  considering  the 
effect  of  the  evidence.  Their  deliberations 
are,  of  right,  strictly  private.  In  the  present 
case  It  appears  not  only  that  the  commission- 
ers remained  In  the  room  after  the  counsel 
and  the  alleged  lunatic  had  left  the  room,  but 
also  that  they  proceeded  to  charge  the  jury, 
and  inform  them  of  the  issue,  and  that  they 
answered  questions  and  made  suggestions  as 
to  the  mode  of  ascertaining  their  sentiments 
on  that  subject  in  the  use  of  the  ballot  I 
can  find  no  authority  for  such  practice,  and  I 
think  it  would  be  dangerous  to  give  It  the 
approval  of  the  court.  One  reason  why  the 
deliberations  of  a  Jury  are  had  In  private  Is 
that  each  one  may  express  his  views  without 
restraint,  and  that  there  may  be  a  free  and 
full  interchange  of  views  and  arguments.  In 
Ex  parte  Amhout,  1  Paige,  498,  the  sheriff, 
who  had  charge  of  the  Jury,  remained  in  the 
room  with  them  while  they  were  deliberating, 
and  the  return  was  set  aside  on  that  ground. 
And  I  know  of  no  distinction  In  this  respect 
between  a  grand  Jury,  a  petit  Jury,  and  an 
inquisition  of  lunacy.  I  think  it  would  be 
making  a  dangerous  precedent  to  permit  this 
return  to  stand,  though  I  am  well  satlsfled 
that  the  comralsel oners  were  entirely  inno- 
cent of  any  attempt  to  Influence  the  Jury. 
From  the  statement  of  counsd  for  the  peti- 
tioners, and  from  the  fact  that  only  15  out  of 
24  Jarymen  Joined  In  the  return.  It  Is  plain 
that  it  Is  not  so  dear  a  case  of  lanacy  af  to 
be  outside  the  range  of  debate.  I  will  ad- 
vise that  the  return  be  set  aside. 


MEROHANTVIX/LB  BUTLDINO   A  LOAN 
ASS'N  V.  ZANE  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct.  11, 
1897.) 

hnkS  A«90CtATION8  —  M0HT0*0E8  —  COLLATCBAI. 
BECDHITT  —  BtlBSTtTCTIOM  —  PO8TPOHEMKNT  OT 

l^nsN  —  Uakshaijko   SioDbitih  —  NonCB  — 

KNOWLEDOR  OF  DiRIOTOH. 

1.  A  holder  of  26  shares  of  stock  mortgaged 
certain  premises  to  a  boIldlDg  and  loan  associa- 
tion, and  pledged  the  stock  as  collateral.  The 
condition  of  the  bond  required  the  loan  to  be  paid 
through  monthly  paymenta  of  Interest,  does,  and 
premiums  for  aacn  period  aa  would  be  required 
to  mature  the  25  shares;  the  by-laws  providing 
that  every  member,  tor  each  share  of  stock 
be  held,  sboold  be  eatitied  to  the  loan  of  £200, 
and  that  the  premium  paid  for  the  {H-ior  right  to 
a  loan  of  $200,  or  the  multiple  thereof,  should 
be  at  a  fate  per  share  payable  monthly  by  the 
borrower.  Subsequently  tne  borrower  executed 
a  second  mortgage  on  the  same  premises  to  a 
third  person.  After  the  second  mortgage  was 
executed  tiie  usodation  allowed  the  borrows  to 
wlthdrftw  the  25  sbares  and  sabstttute  25  shares 
of  the  current  series,  which  were  then  of  little 
value,  and  paid  him  the  withdrawal  value  of  the 
shares  first  hypothecated.  Held,  that  there  was 
no  payment  of  the  first  mortage,  so  as  to  post- 
pone It  to  the  second  mortgage. 

2.  Under  the  role  of  marshaling  •ecnritieL 
the  asaoda^on  was  required  to  reduce  Its  demand 


by  the  amount  of  the  withdrawal  value  of  the 
shares,  U  it  had  notice  of  die  BGCond  mortgagei 
and  the  premlsei  proved  insuffldent  to  pay  both 
debts, 

S.  The  fact  that  the  borrower  was  a  director 
of  tlie  asaodaticH)  did  not  charge  the  assodatlon 
with  knowledge  of  the  second  mortgage,  since  tn 
the  transactions  he  was  acting  Independently  of 
the  board,  and  for  himself  indlvidttaUy. 

Bin  by  the  Herchantvllle  Building  &  Loan 
AMoclatlon  against  Cbarles  B.  Zane  and  oth- 
ers to  foreclose  a  mortg^w.  Decree  for  com- 
plainant. 

This  bill  Is  filed  to  foreclose  a  mortgage 
made  on  May  9, 1800,  by  Charles  E.  Zane  and 
wife  to  the  Merchantville  Building  &  Loan 
Association,  to  secive  the  payment  of  the  sum 
of  ?5,000.  The  condition  In  the  accompany- 
ing bond  was  that  the  obligor  should  pay  to 
the  complainant,  its  successors  or  assigns,  the 
sum  of  $5,000,  with  Interest  thereon  at  the 
rate  of  0  per  cent,  per  annum,  and  the  pre- 
mium thereon;  said  principal.  Interest,  and 
premium  to  be  paid  at  such  times,  In  such 
places,  and  In  such  Installments  as  now  or 
hereafter  may  be  provided  for  or  required  by 
the  constitution  and  by-laws  of  said  associa- 
tion. The  mortgagor,  at  the  time  of  the  ex- 
ecution of  the  mortgage,  ^signed  to  the  com- 
plainant 10  sbares  of  stock  in  the  seventh  se- 
ries, and  IS  shares  In  the  eighth  series,  in  the 
association,  as  collateral  security  for  the  pay- 
ment of  the  mortgage  debt  On  February  1, 
1894,  Zane,  the  mortgagor,  executed  another 
mortgage  upon  the  mortgaged  premises  to 
one  Edward  B.  Sudbury  to  secure  the  stun  of 
$1,000.  and  on  the  same  day  still  another  mort- 
gage to  the  same  party  to  secure  the  sum  of 
$4,000;  both  sums  so  secured  being  pre-exist- 
ing debts  due  frV)m  Zane  to  Sudbury.  On 
June  5,  1894,  Zane  withdrew,  by  permission 
of  the  assoctatlon,  the  10  shares  of  stock  In 
the  seventh,  and  the  10  shares  in  the  eighth, 
setles,  which  he  bad  assigned  to  the  associa- 
tion as  collateral  security.  The  association 
paid  him  their  withdrawal  value,  which  was 
$1,907.40.  Zane  substituted  for  the  collateral 
securities  thus  withdrawn  26  shares  of  stock 
in  the  thirteeoth  series  of  the  stock  of  the  as- 
sociation, being  the  current  series,  of  tliat 
date,  and  then  of  little  or  no  value.  On  Au- 
gust 28,  1895,  the  last-mentioned  shares  w^re 
withdrawn;  Zane  receiving,  as  their  with- 
drawal value,  the  sum  of  $409.70.  He  sub- 
stituted in  their  stead  25  shares  of  the  four- 
teenth series  of  the  stock  of  the  said  associa- 
tion, which  siiares  have  now  a  withdrawal  tsI- 
ue  of  $382.81. 

M.  V.  Bergen,,  for  complainant.  T.  EL 
French,  for  defendants. 

REED,  v.  0.  (after  stating  ^e  facts).  The 
insistence  made  upon  the  part  of  Mr.  Sud- 
bury, the  second  mortgagee,  Is  that  the  mort- 
gage of  the  association  is  paid,  and  therefore 
his  mortgages  have  precedence.  The  way  In 
which  the  mortgage  of  the  association  was 
paid,  as  It  Is  Insisted  by  the  counsel  of  Mr. 
Sudbuiy,  la  this:  The  Condition  <tf  the  bond 
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(to  secure  wblcli  the  mortgage  was  given)  was 
tbst  the  mortgagor  sbonld  pay  tbe  prlaclpal^ 
the  Interest,  and  the  premhna.at  such  times 
and  In  sncb  places  as  were  provided  for  by  the 
constltntloii  and  by-laws  of  the  association. 
The  by-laws  provide  (section  7)  that  every 
member,  for  each  share  of  stock  held,  shall 
be  Mitltled  to  the  loan  of  $200;  and  Ih  section 
6  that  the  premlnm  paid  for  the  prior  right  to 
a  loan  of  $200,  or  the  aoolt^le  thereof,  shall 
be  at  a  rate  per  lOiare,  and  shall  be  payable 
nuHithly  by  the  Bto<^older  borrowing.  Now, 
the  point  made  Is  that,  Inasmncb  as  this  loan 
of  95,000  was  made  originally  to  Zane  hy 
virtue  of  biB  homing  the  original  26  shares 
thereof,  tiierefore  the  condition  of  the  bond  In 
respect  to  the  payment  of  premiums,  etc.,  re- 
fers to  the  i^mhuns  to  be  paid  upon  those 
shAres,  In  connection  with  thla  Insistence  it 
te  also  pointed  out  that  the  substitatlons  of 
shares  In  the  two  Instances  mentioned,  viz.  on 
June  5, 1894,  and  August  28, 1895,  were  made 
upon  applications  for  a  loan,  as  If  tbe  loan  of 
95,000  was  regarded  as  a  new  transaction  oc- 
cnrring  at  those  dates,  and  as  made  to  Zane  as 
the  holder  of  tbe  new  series  of  stodc  held  by 
him  at  ttie  times  of  the  respective  aj^llca- 
tloiB.  Inasmuch  as  tiie  briglnal  shares  have 
ceased  to  exist,  and  with  their  ettlngalshment 
has  deased  flie  duty  to  pay  the  dues  and  pre- 
miums upon  tliem,  it  is  argued  that  Ihe  con- 
^on  of  the  bond  has  not  been  broken,  or, 
nther,  has  been  performed,  «itd  the  mortgage 
satisfied.  I  am  nnaUe  to  an^t  to  this  prop- 
ortion. A  part  of  the  scheme  provided  by 
the  by-Iavra  of  this  association,  Hke  that  of  bH 
such  organlaattons,  was  to  Enable  the  share- 
holder to  receive.  In  antlctpatlon,  the  ma- 
tured value  of  his  sha;«s.  tihe  loan  so  receiv- 
ed. It  was  expected,  would  be  paid  by  the  ap- 
plication to  It  of  the  value  of  the  shares  when 
the  value  of  each  should  amount  to  9200.  Tbe 
language  of  ^  con'dltl<m  In'  the  bond  was  em- 
ployed In  flew  of  this  mn-understood  pur- 
pose. The  95,00d  vras  to  ^  inid  through  the 
aiontbly  payments  of  Interest  dues,  and  pre- 
miums for  such  period  as  tronld  Ije  required  to 
mature  25  shares  of  stock.  The  substantial 
feature  of  the  condition  was  that  the  mort- 
gagor should  have  the  right  to  pay  the  ap- 
plication of  the  matured  shares.  The  shares 
iQon  which  the  jnymmts  wen  to  be  made 
vrere  originally  tbe  10  shares  of  the  seventh 
series  and  15  shares  of  tbe  elghOi  series. 
When,  however,  on  June  5,  18^  the  associa- 
tion consented  to  release  tbe  original  shares, 
and  acc^  others  In  tbelr  atead,  thereafter  the 
condition  In  the  bond,  by  the  very  quality  of 
the  tnnaactlon,  required  the  payment  of  the 
Interest,  premiums,  and  dues  upon  the  new 
shares  nntll  tb^  matured.  The  same  con- 
sequence followed  the  second  stlbstltulion. 
The  condltlra  ther^fter  required  the  pay- 
ment of  the  Interest  and  does  upon  the  shares 
Id  the  fourteenth  series  untn  they  became 


worth  9200  each.  There  never  was  -per- 
fbrmance  of  tht;  condition  of  the  bond,  nor  a 
satlsfactloQ  of  tne  mortgage. 

But  there  Is  another  question  Involved  In  the 
cause,  fnits  question  la  whether,  as  between 
the  second  mortgagee  and  tbe  association,  tbe 
former  la  entitled  to  l^ve  tiie  withdrawal 
values  of  the  sharea  releawd  deducted  from 
the  amount  due  to  the  association.  This  query 
Is  not  propounded  upon  tbe  notion  that  tbe 
TOhie  of  tbe  Shares  was  to  be  applied  as  pro 
tanto  payment  of  the  mortgage;  for  It  Is  en- 
tirely settled  that  payment  of  dues  ^n  the 
stock  Is  not  a  payment  i^xm  the  nunrtgage  debt, 
and  does  not.  Ipso  factor  woric  an  extinguish- 
ment tanto  of  the  mortgage.  2  Am.  ft  Bug. 
Bdc.  Law,  689;  Assodaticm  v.  Oonover,  13  N..1. 
Eq.  219;  Herbert  T.  Aasoclatian,  17  N.  J.  Eq. 
497;  Assoclatlott  v.  Martin,  IS  N.  J.  Eq.  428; 
Assoelatkm  v.  Vabdervere,  11 N.  J.  Eq.  382;  As- 
sociation V.  Hombaker,  42  N.  J.  Law,  635. 
Tbe  question  la  one  Involving  the  doctrine  of 
marshaUng.  The  position  of  the  parties  at 
the  time  of  the  releaae  of  tbe  shares  was  this: 
'fhe  aasof^atlon  held  tiie  first  mortgage,  with 
tbe  subsequently  released  shares  as  conatenil 
security,  the  defendant  holding  a  second  mort- 
gage. Here  there  was,  then*  tiie  association, 
the  older  creditor,  holding  two  securities,  vis. 
tbe  mortgaged  iwemlsea  and  tbe  shares  of 
stock,  and  a  second  mortgagee,,  the  Junior 
creditor,  with  a  lien  upon  the  mortgaged 
premises  alope.  The  right  of  the  latter  to  de- 
mand of  the  former  that  be  aAouId  apply  tbe 
security  peculiar  to  hlmadf  was  clear,  and 
tbe  rule  seems  equally  clear  ttiat  If  the  older 
creator,  having  knowledge  of  the  Junior  In- 
cumbrance, r^eased  bis  peculiar  secnrity,  he 
ran  tbe  risk  of  having  its  value  charged 
against  falm  if  the  common  security  Is  Insnffi- 
clent  to  pay  1»th  debts.  Beilly  v.  Mayer,  12 
N.  J.  Eq.  55;  Association  v.  Beaghen,  27  N.  J. 
Eq.  99.  But,  the  Junior  Incumbrancer  can 
successfully  comidain  only  when  It  antears 
that  tbe  secnrity  was  released  after  the  older 
creditor  had  notice  of  the  existence  of  the 
Junior  Incumbrance.  TFbere  la  nothing  to  prove 
that  the  association  was  chargeable,  at  tbe 
time  of  the  substltntlon  of  the  shares,  with 
knowledge  of  the  existence  of  the  mortgages 
to  Sudbury.  Zane  himself  was  a  director,  and, 
he,  of  course,  had  notice,  as  the  maker  of  the 
subsequent  mortgages;  but  he  took  no  part, 
as  a  director.  In  the  transaction  of  which  the 
substitutions  were  a  part  In  these  transac- 
tions be  was  acting  lndepend«itly  of  the 
board.  He  vras  actli^  for  hlmsdf,  and  tbe 
other  directors  were  acting  for  t^e  associa* 
tton.  He  was  asking  of  the  assoclatl<m  that 
they  should  pay  tilm  the  value  of  the  shares 
which  he  IndlvlduaUy  held.  Knowledge  of  hla 
private  transactions  cannot  under  these  clr- 
cnmstancea,  be  Imputed  to  tbe  assodatton. 
Bank  V.  Obrlatopher,  40  N.  J.  Law.  435.  I  will 
advlae  a  decree  (or  the  compUdnant 
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(K  N.  J.  &  tfO 

TTELB  GTTARANTEB  &  TRUST  00.  T. 
TRENTON  POTTERIES  CO. 
(Conrt  ot  Ebron  and  Appeals  of  New  Jencx- 

S^t  20.  1887.) 

FOBBION  Law*— EtIDBKOB— COMITlTUTlOnAL  Fho- 
VISIONS. 

1.  In  conformity  with  the  general  rule  which 
admits  in  evidence  the  opinions  of  skilled  witness* 
es  on  all  subjects  of  science,  the  existence  and 
meaning  of  the  Laws,  aa  well  written  aa  unwrit- 
ten, of  another  state,  may  be  proved  by  calling 
professional  persona  to  give  theh:  opinions  on 
the  subject, 

2.  The  federal  ccnstitatioB  (article  4,  9  1), 
Bapplemented  by  the  act  of  coogrees  of  May  26, 
VlWf  does  not  provide  an  exclusive  method  for 
prormg  the  public  acta  of  the  varioas  states  of 
our  Unicm. 

(Syllabus  by  the  Court.) 

Appeal  from  conrt  of  chancery. 

Suit  by  the  Title  Guarantee  &  Trust  Compa- 
ny  against  tbe  Trenton  Potteries  Company. 
From  an  order  dissolving  an  injunction  the 
complainant  aK>eal8.  AfDnned. 

Corbln  &  Cbrbin,  for  appellant.  James  Bu- 
chanan and  Howard  R.  Bayne,  for  respond- 
ent. 

OUMMERE,  J.  The  appellant,  the  Title 
Onarantee  &  Trust  Company,  Is  a  corpora- 
tion organized  nnder  the  laws  of  the  state  ot 
New  York,  and  the  respondent,  the  Trenton 
Potteries  Company,  ts  a  corporation  orgaH- 
bsed  under  the  laws  of  tbe  state  of  New  Jer- 
8^.  On  the  27th  day  of  September,  1SQ!i, 
the  potteries  company  commenced  an  action 
against  the  title  company  In  the  New  York 
supreme  conrt  upon  a  policy  of  Insurance  Is- 
sued to  It  by  tbe  latter  company.  On  Octo- 
ber 16,  1895,  the  title  company,  after  hav- 
ing been  served  with  process  and  a  copy  of 
the  complaint  In  tbe  New  York  suit,  filed  Its 
bUl  In  the  court  of  chancery  of  this  state,  al- 
leging a  mistake  in  said  policy,  and  pray- 
ing that  the  same  be  rectified  and  reformed, 
and  that  the  potteries  company  might  be  re- 
strained from  farther  prosecuting  the  suit 
then  pending  In  the  New  York  supreme  court, 
on  the  ground  that,  If  it  was  permitted  to  pro- 
ceed with  said  suit  before  the  policy  was  so 
reformed  as  to  set  out  the  tme  agreement 
of  the  ^rtles,  a  Judgment  would  necessarily 
go  against  the  appellant:  A  ^Ihnlnary  In- 
junction having  be«i  ordered  pursuant  to  the 
prayer  of  the  bin,  the  potteries  company  filed 
Its  answer,  setting  up,  among  other  things, 
that  under  the  law  of  the  state  of  New  York 
the  title  company  was  entlOed  to  an  the  re- 
It^  and  remedies,  as  defoidant  In  the  action 
brought  i^^inst  It  in  tiie  New  York  court, 
that  It  sought  to  obtain  by  the  bill  ffled  by 
ft  In  the  court  of  chancery.  This  alle^tion 
In  the  answer  was  verified  by  the  affidavit  of 
a  New  York  conna^,  learned  In  tbe  law  of 
that  state,  who  testified  "that  the  defendant  In 
the  New  York  action  Is  entitied,  under  the  New 
York  law,  to  all  tbe  relief  and  remedies  as 
defendant  in  that  action  that  It  could  obtain 
or  has  prayed  for  as  comidalnant  In  Its  New 


Jersey  suit  The  formal  distinction  between 
law  and  equity  having  been  abolished  In  this 
state  [New.  YodO.  the  defendant  In  an  action 
at  law  here  Is  entitied  to  plead  aa  many  de- 
fenses aa  he  may  have,  wbetbet  they  are 
legal  or  equltobU^  wbethra  he  pleada  simply  a 
defense  or  bar  without  asking  affirmative  re- 
lief, or  whether  he  pleads  new  matter  con- 
stituting a  counterclaim,  or  equitable  set-of^ 
or  recoupment,  or  matter  In  the  nature  of  & 
cross  bill  under  the  old  system,  and  asks  af- 
firmative relief.  These  rights  and  remedies 
are  given  to  d^endont  1^  express  legistetlve 
(mctment,  and  have  for  many  years  been  re- 
peatedly recognized  and  enforced  1^  all  the 
courts  in  this  state."  Upon  the  coming  In  of 
the  answer  and  accompanying  affidavits,  the 
preliminary  inJnncUon  waa  dissolved,  and 
from  the  order  of  dissolution  this  appeal  is 
taken. 

The  respondent,  having  selected  a  court  of 
the  domicile  of  tbe  appellant  as  the  forum  In 
which  to  try  the  matters  in  Issue  between, 
them  Involved  In  the  svlt  broi^ht  1^  It,  la  en- 
titled to  have  those  matters  finally  detra^, 
mined  In  that  fortun,  provided  the  appellant 
con.  In  Its  defense  In  that  suit,  show  the  real 
agreement  between  the  parties  as  fully  as 
it  would  be  permitted  to  do  In  Its  suit  brought 
here  for  tiie  reformation  of  the  written  con- 
tract It  waa  because  of  the  allegation  In, 
its  Mil  that  It  could  not  successfully  defend 
In  the  New  York  conrt  until  there  waa  an 
actual  reformation  of  the  policy  of  hisurance. 
that  the  chancellor  granted  tbe  Injunction,  and 
It  was  because  of  the  denial  of  this  allegation 
by  the  respondent  In  its  answer,  supported  1^ 
the  affidavit  of  New  York  counsel,  that  the 
Injunction  waa  dissolved.  But  It  Is  said  by 
the  appellant  that,  admitting  It  to  be  true 
that  the  respondent  is  entitled  to  have  tbe 
matters  Involved  in  the  New  York  suit  «dls- 
posed,of  in  the  New  Yoric  court,  provided  aj^ 
pellant  con,  in  Its  defense  In  that  suit,  show 
the  real  agreement  of  the  parties,  there  Is 
nothing  In  the  case  aa  It  stands  before  ns  to 
Justify  the  conclusion  that  the  statemwt  of 
tbe  answer  in  that  regard  la  true.  The  argu* 
ment  in  support  of  this  contention  Is  aa  fol- 
lows: In  tbe  absence  of  proof  to  the  con- 
trary, it  will  be  presumed  by  the  courts  of 
this  state  that  the  common  law  Is  In  force  In 
the  state  of  New  York;  that  by  the  rules  ol 
the  common  law  tiie  a^i^nt  coidd  not,  la 
an  action  at  law  Ivought  against  It  (or 
breach  of  a  written  contract,  show  that  by 
mistake  of  the  parties  the  writing  did  not  set 
forth  the  real  agreement  between  them;  and, 
that  the  presumption  that  the  common  law 
prevails  In  New  YoA  is  not  overtime  by  the 
afiida^vlt  of  the  New  Yoi^  counsel,  annexed 
to  the  answer,  for  the  reason  that  It  attempts 
to  show  that  the  rule  In  question  has  beea  ab- 
rogated by  statute,  and  that  the  only  legal 
method  of  proving  the  existence  of  a  s^tnte 
of  a  foreign  state  Is  not  by  the  tesUnKmy  of 
counsel  of  that  state,  but  1^  the  production 
<tf  a  duly-authenticated  ctnty  of  the  Instnimant 
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Itself.  While  It  la  enUrely  tme  tbat,  In  the 
absence  of  proof  to  the  contrur,  the  courts 
of  New  Jersey  wIU  jjaresome  that  the  com- 
mon law  preraUs  In  a  sister  state,  I  can- 
not agree  to  the  proposition  that  the  only 
method  of  rcbuttliig  this  presumption  is  the 
production  of  a  copy  of  the  statute  which  ab- 
rogates the  common-law  rule,  the  existence  of 
which  Is  challenged.  Mr.  Taylor,  In  Ida  work 
tm  Evidence  (volume  2,  |  1423),  in  dealing 
with  this  question,  saj^:  "In  conformity 
with  the  general  role  which  admits  in  evt- 
Aence  the  opinions  of  skilled  witnesses  on  all 
subjects  of  science,  the  existence  and  mean- 
ing of  the  laws,  as  welt  written  as  unwritten, 
of  fcNreIgn  states,  may  be  proved  by  calling 
professlcmal  persons  to  give  thtir  opinions  on 
the  subject"  That  this  is  the  correct  rule 
seems  to  me  to  be  plain  both  on  principle  and 
on  authority.  In  order  to  know  what  the  law 
of  a  foreign  state  Is  on  a  given  subject,  we 
need  something  more  than  the  production  of 
the  statute,  for  that  only  ^ves  the  words  la 
whld^  the  law  Is  written.  The  question  to 
be  determined  Is  not  what  the  language  of  the 
law  Is,  but  what  the  law  Is  altogether,  as 
shown  by  exposition.  Interpretation,  and  ad- 
judication; and  this,  I  take  it,  can  only  be  as- 
certained by  che  testimony  of  a  professional 
witness  whose  special  knowledge  enables  hip) 
to  speak  as  to  that  fact.  Lord  Langdale,  In  the 
well-considered  case  of  Nelson  v.  I<ord  Brid- 
por^  8  Bear.  635,  uses  the  foQowlng  lan- 
guage In  dtoeusslng  Oils  subject:.  "The  for- 
eign law,  and  Its  application,  like  any  other 
results  of  knowledge  and  experience  In  mat- 
tOB  of  which  no  knowledge  is  Imputed  to  the 
Judge,  must  be  proved,  as  facte  are  proved, 
ai^roprfate  evidence;  1.  e.  by  propeiiy 
qnallfled  witnesses,  who  can  state  from  their 
own  knowledge  and  ecperience.  gained  by 
ftndy  uA  practice,  not  only  what  are  the 
words  In  which  the  law  Is  stressed,  but  also 
what  Is  the  iffoper  Interpretation'  of  those 
words,  and  the  legal  meaning  and  ettect  of 
them  as  applied- to  the  case  in  qaeatton." 
Goleridgfl^  J.,  in  Baron  De  Bode'i  Otte,  8  Q. 
B.  266,  eonsidertaig  the  same  qneMoays.  Bvys: 
"What,  In  truth.  Is  It  that  we  aak  the  wit- 
ness? Not  to  tell  us  what  the  written  law 
stetes,  but,  generally,  what  the  biw  Is.  The 
question  is  not  as  to  the  language  of  the  writ- 
tea  law,  for,  when  that  language  is  before 
OS,  we  have  no  means  by  which  to  construe 
it.  How  many  tnon  might  result  If  a  for- 
iSt^  court  attempted  to  o^ect  the  law  from 
ihe  language  of  some  of  our  statutes  which 
dedan  tnstmmmts  in  particular  cases  to  be 
•mdl  and  void  to  all  intents  and  purposes,' 
while  an  Eni^ish  lawyer  would  state  that 
they  were  good  against  the  grantor,  and  tbat 
the  courts  have  so  expounded  the  statutes. 
It  la  no  aiiswer  to  say  tiiat  other  evidence 
bX  word  of  mouth  may  be  added  for  the  pur- 
pose <a  giving  the  IntMrpretatloD  at  the  writ- 
tw  law.  I  am  merdy  showing  that  our 
courts  require,  not  the  .actual  written  words 
ot  a  foreign  law,  but  the  law  itkeliC;  for  which 


purpose  a  professlmial  witness  Is  required  to 
expound  It**  Ijord  Denman,  In  the  case  last 
cited,  says:  *1t  iB  objected  that  this  11.  e. 
permitting  a  professional  witness  to  testify 
concendng  the  written  law]  Is  a  violatiiHi  of 
the  general  principle  that  the  cottt^ts  of  a 
written  Instrument  can  be  shown  only  by  pro- 
ducing the  Instrument  or  accounting  for  Its 
nonproductlon.  But  diere  Is  another  general 
rale:  that  the  opinions  of  persons  of  science 
must  be  received  as  to  the  fiicte  of  their  sci* 
ence.  That  role  applies  to  the  evidence  of 
legal  men,  and  I  tblnk  it  Is  not  confined  to 
unwritten  law,  but  extends  also  to  the  writ- 
tm  law,  which  such  men  are  hound  to  know. 
Properly  speakii^,  the  nature  of  such  evi- 
dence Is,  not  to  set  forth  the  contente  of  the 
written  law,  but  Its  ^ect  and  the  state  of 
law  resulting  from  it  The  mere  contents, 
Indeed,  might  ott&i  mislead  persons  not  fa- 
miliar'with  the  particular  system  of  law.  The 
witness  Is  called  upon  to  state  what  law  does 
result  from  the  Instrument"  Shortly  after 
ttie  decision  of  Baron  De  Bod^a  Case  in  the 
queen's  bench,  the  house  of  lords,  hi  the  Sus- 
sex Peerage  Case,  11  Clark  ft  F.  114,  adopted 
the  rule  laid  down  by  Lord  Langdale  in  Nel- 
son V.  Lord  Bridport  and  by  the  Judges  of  .the 
queen's  bench  In  Baron  De  Bode's  Case,  and 
held  that  the  existence  and  meaning  of  writ- 
ten as  well  ap  unwritten  laws  of  a  foreign 
state  could  be  proved  by  calling  professional 
witnesses  to  give  their  opinion  on  the  subject 
The  reasonliv  of  ttie  distinguished  Jurists 
from  whose  opinions  T  have  quoted  seems  to 
me  to  be  unanswerable.  Bnt  we  are  told  fbaX 
the  rule  established  In  England  has  no  place 
la  the  Jurisprudence  of  this  country,  because 
(as  it  is  said)  the  federal  constitution,  supple- 
mented by  the  act  of  congress  of  May  26, 
1790.  provides  the  exclusive  method  of  prov- 
ing an  act  of  the  legislature  of  a  sister  state. 
The  constitutional  provision  Invoked  is  found 
In  article  4,  1 1,  of  that  instrnment  and  pro- 
vides ttiat  congress  may,  by  general  laws,  pre- 
scribe the  manner  in  which  the  public  acts  of 
a  stete  shall  be  proved;  and  the  act  of  cOOr 
grete  of  1700,  passed  In  pursuance  of  this  pro- 
vision, dedares  "ttiat  the  acte  of  the  legisla- 
ture ot  any  state  or  territory  shall  be  authen- 
ticated by  having  the  seals  of  such  state  or  ter- 
ritory affixed  thereto."  Bev.  St  tJ.  S.  c.  17, 
§  009.  Conceding  that,  by  virtue  of  the  con- 
stitutional provision  referred  to.  coitgress  has 
power  to  fix  an  exclusive  mettiod  for  proving 
the  public  acte  of  the  various  states.  It  doM 
not  seem  to  me  that  they  have  done  so  by  the 
act  of  1790.  TriQt  to  the  pamuge  of  that  act, 
and  notwithstanding  the  existence  of  the  con- 
stitutional provlsICHi,  the  (mly  method  of  prov- 
ing the  written  law  of  another  state  was  that 
pointed  out  the  ctnnmon  law.  By  the  act 
of  1780,  cmigrees  provided  anoHier  method  1^ 
which  this  could  be  done,  namely,  by  the  pro- 
ductttm  of  a  copy  of  tiie  act  sought  to  be  prov- 
ed, duly-authenticated  by  having  the  seal  of 
the  state  afflxed;  but  surely,  if  it  had  been 
Inteoded  to  abolish  the  common-law  rule,  and 
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substitute  another  In  Ita  place,  rather  than  to 
provide  an  additional  method  for  proving  the 
statutes  of  the  several  states,  very  different 
language  would  have  been  used,— words  which 
would  have  at  least  suggested  the  Idea  that 
such  an  Intent  existed.  That  It  has  not  been 
supposed,  either  by  the  bench  or  the  bar  of 
this  state,  that  the  act  of  congress  of  1790 
provided  the  only  mode  of  proving  the  written 
law  of  our  sister  states,  is  shown  by  the  In- 
veterate practice  of  the  past  half  century. 
On  March  2,  ]847,  our  legislature  enacted 
"that  the  printed  statute  books  and  pamphlet 
session  laws  of  any  of  the  United  States, 
printed  and  published  by  the  direction  or  au- 
thority of  such  state,  shall  be  received  as  evi- 
dence of  the  public  laws  of  such  state.  In  any 
court  of  this  state"  (Gen.  St.  p.  1401.  |  22); 
and  ever  since  the  enactment  of  that  statute 
the  ordinary  method  of  proving.  In  our  courts, 
the  statutes  of  other  states,  has  been  the 
method  provided  thereby;  and  yet,  If  It  be 
true  that  congress,  In  pursuance  of  the  au- 
thority vested  in  It  the  federal  constitution, 
baa  prescribed  the  only  manner  In  which  the 
public  acts  of  a  state  can  be  proved,  our  stat- 
ute of  1S47  Is  a  nuUl^,  and  the  mode  of  proof 
which  has  so  long  prevailed  In  our  courts  Is 
altogether  Irregular  and  Illegal.  Bven  If  I 
had  doubts  on  the  subject,  I  should  be  unwUlr 
ing,  in  view  of  the  long-established  practice  In 
our  courts  to  which  I  have  adverted,  to  soy 
chat  congress  had,  by  the  statute  of  1790,  pro- 
vided the  only  method  of  proving  the  written 
law  of  a  sister  state,  and  bad  abolished  the 
common-law  rule  which  had  theretofore  exist- 
ed. But,  as  I  have  already  said,  in  my  view 
the  statute  referred  to  merely  provided  an  ad- 
ditional method  of  proof;  and  did  not  abrogate 
the  common-law  rule. 

The  conclusion  reached  Is  that  the  chancellor 
was  clearly  right  In  considering  that  the  affida- 
vit of  the  New  York  counsel  annexed  to  the  ■■ux- 
^wer  In  this  esse  was  competent  evidence  to 
show  the  state  of  the  law  In  New  York  on  the 
right  of  a  defendant  In  an  action  at  law  to 
prove  that  the  written  contract  sued  upon  did 
not,  by  reason  of  mistake  of  the  parties,  show 
the  real  agreement  between  them;  and,  fur- 
ther, to  prove  what  the  real  agreement  was. 
This  being  so,  there  was  no  error  In  his  order- 
ing the  injunctloa  to  be  dissolved.  The  order 
of  dissolution  Is  affirmed,  wltb  ccfta  to  the 
respondents. 


BLUSON  et  sL  GRAY. 
(Gonrt  of  Errors  aad  Appeals  o(  Mew  Jemj. 
SepLlM8»7.) 

APPCAI^FiNAL  ORDSlb 

Where  one  of  two  dahna  was  AasDowed  la 
iowlveticy,  the  fiodins  was  Interlocutocy,  and 
not  a  fiaal  order.  Per  CoUlas,  J. 

Fot  majority  opinion,  see  87  AtL  1018. 

COLLINS,  J.  If  the  appdlants  had  been 
adjudged  to  have  no  valid  claim  against  the 
tnsolTeiit  corporation,  and  therefore  bad  been 


dismissed  from  the  cause,  I  should  concur 
In  opinion,  with  the  majority  of  this  court, 
that  the  order  appealed  from  was  In  the  ua- 
ture  of  a  final  decree.  Such,  however,  was 
not  the  case,  and  a  different  situation  is  pre- 
sented. The  appdlants  had  two  claims,  of 
which  one  only  was  disallowed.  They  there- 
fore retain  a  standing  until  final  distribution. 
An  adjudication  that  a  claimant  Is  a  creditor, 
and  even  definitely  fixlug  the  amount  of  his 
debt.  Is  Just  as  much  Interlocutory  as  Is,  for 
example,  an  adjudicatlcm  estahUsblog  a  mort- 
gage lien,  and  fixing  the  amount,  but  not  de- 
creeing foreclosure  or  sale.  No  one  would 
think  an  appeal  from  such  an  interlocutory 
decree  permissible  after  40  days.  '  The  par- 
ties would  be  driven  to  raise  their  objections 
by  appeal  from  the  final  decree:  Such,  also, 
I  think,  would  be  correct  practice  In  the  case 
In  hand.  Certainly  expedition  and  economy 
would  be  subserved  by  treating  the  order  for 
distribution  as  the  final  decree,  and  all  previ- 
ous  orders  as  Interlocutory  only.  The  receiv- 
er may  think  that  the  determtuatlon  of  the 
chancellor  as  to  various  creditors  or  dasses 
of  creditors  should  be  reviewed.  He  repre- 
sents creditors  generally,  and  they  have  a  right 
to  such  review.  He  ou;;bt  not  to  be  driven 
to  separate  appeals  as  from  separate  decrees, 
but  should  have  the  right  to  bring  before 
this  court.  In  one  appellate  proceeding,  all 
questions  with  creditors  arising  during  the 
administration  of  his  trust  I  think,  there- 
fore, that  this  appeal  should  be  dismissed  as 
brought  too  late,  and  that  the  appellants 
should  be  left  to  an  appeal  from  the  order  for 
distribution,  which  order,  of  course,  will  nec- 
essarily Involve  the  Interlocutory  adjudlca^ 
tlon,  and  bring  it  within  the  scope  of  the  ap- 
peal. Crane  v.  De  Camp,  22  N.  J.  Eq.  614: 
Decker  v.  Buckman,  28  N.  J.  Eq.  614. 

On  the  merits  of  the  eontroven^.  I  Sj^ree 
with  the  determination  of  the  receiver. 


(H  H.  J.  &  Ml 
.  BIEDLER  et  sL  t.  SYHS  et  aL 

(Cinirt  of  Ohaneecr  of  New  Jersey.    SepL  20^ 
1887.) 

PsaparoiTiie  Qrvr  iw  Thcbt  manre  Ookpobats 

ExiffTBKca  or  Nationai.  Bane. 

Testator  gave  oatioDal  bank  stock  to  tb« 
bank's  cashier,  in  trust  to  distribute  the  divi- 
dends to  designated  employ^  during  the  corpo- 
rate existence  of  the  bank,  "ritber  under  Its  pre** 
ent  charter,  or  by  virtue  of  any  renewals  or  ex-: 
tensions  thereof.'*  The  bank  was  incorporated  oa 
June  19.  1863,  for  the  period  of  20  years,  and  Its 
existence  was  extended  SO  years  under  tiw  fttd" 
eral  law  <^  1882.  Testator  died  in  NoranbeT, 
1801,  and  no  law  then  or  has  since  existed  an- 
thorizins  any  further  extension.  Bdd,  that  the 
gift  violated  the  rule  against  perpetuities,  and 
was  void,  In  that  the  trust  might  not  be  oomplete* 
ly  parfonued  in  SI  years. 

Bill  by  Grace  Sledlw  and  others  against 
Parker  ^yms,  executor  of  the  estate  of  Sam- 
uel R.  Syms,  deceased,  and  others,  tor  the  eoD* 
Btmction  of  a  will 

Washington  B.  Williams,  tox  complalnantfc 
Charles  L.  Corbln,  for  trosteeb 
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STBYBNS,  V.  a  The  controreny  artseB 
•rer.tbe  sixtb  cUnse  of  the  will  of  Samuel 
B.  QfTOB,  who  died  In  November,  1891.  The 
clause,  so  far  as  material,  reads  as  ftdlows: 
*^tb.  I  direct  mj  executors  to  transfer  to 
Bucb  person  as  shall  at  the  time  of  my  death 
tyi  the  acting  onshter  of  the  First  National 
Bank  oif  Hoboken,  New  Jersey,  eighty  shares 
«f  the  capital  stodt  of  said  bank,  now  in  tag 
name,  to  be  beM  and  used  by  raid  cashier 
and  bis  successor  and  successors  In  office  in 
trust  for  the  following  uses  and  purposes,  to 
wit:  To  coUeet  and  receive  during  the  cor- 
porate existence  of  said  bank,  eltber  under  fta 
present  charter,  or  py  virtue  of  any  renewala 
or  extensions  thereof,  the  dividends  made 
and  declared  payable  trom  thne  to  time  tberfr* 
on,  and  upon  the  first  days  of  January  tn 
each  and  every  year  hereafter  to  divide  and 
distribute  such  dividends  equally  among  all 
the  clerks  and  employte  Ondndtng  the  cash- 
ier and  Janitor)  of  said  bank  who  ahall  at 
the  tk&e  of  mch  distribution  be  actnaUy  em: 
ployed '  therein,  and  whose  employment  In 
said  bank  shall  have  continued  for  Ji  period 
of  at  least  two  years.  *  *  *  In  case  said 
bank  shall,  by  dissolution  or  otherwise,  cease 
to  exist,  then  and  In  that  event  I  give  and 
bequeath  the  said  eighty  shares  of  stock,  to- 
gether with  any  Increase  of  shares  thereon 
as  aforesaid,  or  the  money  payable  In  Uen 
thereof,  to  the  Bank  Clerks'  Mutual  Benefit 
Association  of  the  City  of  New  York,  to  be 
held  and  Invested  by  said  association  as  a 
part  of  Its  permanent  fund,  and  the  income 
arising  therefrom  to  be  used  and  employed  as 
may  be  directed  by  the  constIt^tlon  and  by- 
laws of  said  association."  It  Is  plain  that 
neither  the  bequest  to  the  cashier  of  the  First 
National  Bank  nor  the  bequest  over  to  the 
Bank  Clerks*  Mutual  Benej^tt  Association  la 
iduiritable.  Not  being  charitable,  the  objection 
made  to  these  bequests  Is  that  they  violate  the 
rule  against  perpetuities.  The  gift,  In  tb^ 
first  Instance.  Is  to  the  cashier  of  the  bank; 
and  his  successors,  in  trust  to  collect  and  rer 
celve  during  the  corporate  existence  of  the 
bank,  either  under  Its  .present  charter,  "or 
by  virtue  of  any  renewals  or  extensions  there- 
of," the  dividends  received,  and  "on  the  first 
days  of  January  of  each  and  every  year 
thereafter  to  divide"  them  among  the  em- 
l^yte  designated.  If  this  Is  a  trust  which  Is 
to  contlnne  more  than  21  years  from  the 
death'  of  the  testator.  It  Is  Invalid.  The  bank 
was  Incorporated  on  June  19,  1866,  for  the 
period  of  20  yean.  Its  corporate  life  would 
hav*  ceased  on  June  19, 1885,  had  It  not  been 
extended  tor  a  further  period  of  20  years  un- 
der the  provisions  of  the  federal  law  of  18S2. 
Its  charter  will  therefore  expire  on  June  19, 
1905.  It  Is  admitted  that  at  testator's  death 
there  was  no  act  of  congress  under  which 
any  further  extension  was  authorized,  nor  is 
there  now.  If  the  testator  had  limited  the 
gift  to  the  corporate  existence  of  the  bank,  X 
should  have  thought— as  we  could  only  deal 
with  the  facts  ai  they  were  at  the  time  of 


testator's  death,  and  as  one  of  those  facta 
was  that  the  charter  of  the  bank  would  ex- 
pire within  21  years,  and  could  not  be  ex- 
tended* beyond  that  time— tbat  the  ^ft  was 
unobjectionable  for  the  reason  that  the  trust 
must  have  been  con^etely  performed  within 
the  legal  period.  But  the  testator  has  not 
limited  the  trust  to  the  legal  period.  He  has 
^cpressly  declared  that  It  shall  continue  dur- 
ing all  renewals  and'  extensions  of  its  pres- 
ent charter,  ^e  has  thus,  In  terms,  provid- 
ed for  its  Indefinite  prolongation,— for  a  pro- 
longation which  might  perpetuate  it  far  be- 
yond the  legal  period.  It  Is  true  that  the 
llf'e  of  the  bank  might  terminate  In  1905,  ei- 
ther because  of  the  refusal  of  congress  to 
legislate  further  on  the  subject,  or  because, 
of  the  refusal  of  the  bank  to  continue  Its  ex- 
istence. But  In  the  dasa  of  cases  we  are 
dealing  with  the  question  Is  not  whether  In 
the  event  that  has  happened  or  may  happen 
the  gift  will  have  complete  effect  within  the 
time  prescribed,  but,  In  the  language  of  Bar- 
on Rolfe  In  Dungannon  v.  Smith,  12  Clark  & 
F.  *^7S,  whether  the  gift,  In  all  Its  dUferent 
contingencies,  must  have  such  effect  It  la 
an  Invariable  prlncl[de  In  applying  the  rule  In 
those  cases,  says  Mr.  Jarman.  that  regard  Is 
tb  be  had  to  possible,  not  to  actual,  events; 
and  the  fact  that  the  gift  might  have  Included 
objects  too  remote  Is  fatal  to  Its  validity.  Ir- 
respective of  the  evfent  1  Jarm.  Wins,  •233. 
The  decision  In  the  case  of  First  Presbyterian 
Church  V.  National  State  Bank,  67  N.  J.  Law, 
27,  29  Ati.  320.  affirmed  In  error,  seems  to  me 
to  have  some  i>ertlneney  to  this  part  of  the 
argument  There  the  bank  bad  given  to  the 
church  a. sealed  Instrument  In  which  It  was 
agreed  that,  so  long  as  the  church  would  re- 
fralr  from  extending  Its  buildings  westward 
so  as  to  obstruct  the  light  on  the  south  side 
of  the  bank  building,  "we  [the  bank]  will 
pay  to  tbem  [the  trustees  of  the  church]  the 
yearly  sum  of  5700,  In  quarter  yearly  pay- 
ments, commencing  on  the  first  day  of  July 
next,  and  after  that  rate  for  any  portion  of 
a  year."  It  appears  from  the  record  In  that 
case  that  the  bank  was  organized  In  1865, 
and  was  to  continue  for  20  years.  The  cove- 
nant was  made  In  1872,  and  before  any  act 
of  congress  bad  authorized  banks  to  prolong 
their  existence.  The  bank  took  advantage  of 
the  act  of  18S!,  and  extended  its  corporate 
pfe*  for  20  years.  One  of  the  questions  was 
whether  the  covenant  was  binding  after  the 
exirfratlon  of  the  original  charter.  I  was 
counsel  for  the  bank,  and,  both  In  the  su- 
preme court  and  In  the  court  of  errors,  stren- 
uously contended  that  this  covenant  must  be 
read  In  connection  with  the  charter  and  the 
act  of  congress,  and  that,  ap  read.  It  waa  a 
contract  to  pay  only  during  Its  original  cha^ 
ter  life;  that  at  the  time  the  covenant  was 
entered  Into  tbe  law  provided  that  at  the  end 
of  20  years  the  bank  must  terminate  Its  ex- 
istence, and  tbat  It  must  not  thereafter  pex^ 
form  any  corporate  act,  except  the  act  of 
vrlndlng  itself  up.   But  both  courts.  In  ad- 
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Jniglne  tbe  coTenant  binding  on  tbe  bank  In 
the  rear  1802,  neceBsarlly  adjudged  that  It 
waa  a  covenant  to  pay.  not  only  dtiring  tbe 
period  of  tbe  bank's  existence  under  tbe  orlg- 
bial  charter,  but  during  such  further  exten- 
sion of  that  existence  as  congress  might 
thereafter  authorize,  and  tbe  bank  choose  to 
accept  This  case  decides  that  It  was  lawful 
to  moke,  and  that  the  parties  did  In  fact 
make,  a  contract  which  was  to  operate  be- 
yond the  Hme  prescribed  by  the  charter,  and 
by  the  law  as  It  then  was,  for  the  bank  to 
exist,  and  that,  too,  without  any  words  whicb 
In  terms  provided  for  such  a  continuance.  In 
the  face  of  this  decision,  it  seems  impossible 
to  assert  that  It  was  not  competent  for  tbe 
testator  to  provide.  In  terms,  that  his  gift 
should  be  enjoyed  by  the  employes  of  tbe 
bank  under  futnre  extensions  of  the  charter, 
If  they  should  be  authorized  by  congress. 
That  be  bas  done  so  Is  clear,  llie  words, 
"by  virtue  of  any  renewals  or  extensions 
thereof,"  cannot  be  rejected  without  materi- 
ally ehanglDg  the  scope  of  tbe  bequest,--a 
bequest  as  much  Intended  for  tbe  benefit  of 
those  employed  by  the  bank  25  years  hence, 
If  tbe  bank  1b  then  In  existence,  as  now. 
His  gift',  therefore,  being  for  the  benefit  ot 
those  who  may  be  employee  after  as  well  as 
before  tbe  expiration  of  tbe  legal  period,  will 
not,  In  an  its  different  contingencies,  have 
complete  effect  within  the  time  prescribed. 

It  seems  Impossible.  In  the  light  of  tbe  adju- 
dications, to  spilt  the  bequest  Into  two  by 
reading  It  as  a  gift  In  trust— First,  for  such 
persons  as  might  be  employed  by  the  bank 
under  Its  present  charter;  and,  secondly,  for 
such  as  might  be  employed  under  future  re- 
newals and  extensions  of  that  charter. 
"When,**  says  Baron  Rolfe  In  the  case  I  have 
mentioned,  "a  testator  has  made  a  general 
bequest  embracing  a  great  number  of  possi- 
ble objects,  there  Is  no  authority  for  holding 
that  a  court  can  so  mold  it  as  to  say  that  It 
to  divisible  into  two  classes,  tbe  one  embra- 
cing the  lawful  and  the  other  the  unlawful 
objects  of  his  bounty."  And  that  case,  de- 
cided by  tbe  house  of  lords  after  bearing  the 
opinions  of  11  of  the  judges,  affords  the 
strongest  possible  Illustration  of  the  strin- 
gency of  the  rule.  In  the  present  case  the 
court  would  give  more  effect  to  the  testator's 
intention  to  confer  a  benefit  on  the  employes 
of  the  bank,  of  which  he  had  been  so  long 
president,  If  it  declared  that  the  ^tt  was 
good,  not  only  for  the  14  years  subsequent  to 
testator's  death  (during  which  It  would  exist 
under  Its  present  charter),  but  also  for  such 
further  period  as  would,  with  this  14  years, 
make  up  a  term  of  21  years,  than  It  would  If 
It  declar'^d  that  the  gift  was  valid  during  the 
14  years  only.  It  would  hardly  be  contend- 
ed* however,  that  this  could  be  done.  If  It 
could.  It  might  with  equal  propriety  have 
been  done  In  the  case  of  Detwlller  t.  Hart- 
man,  37  N.  J.  Eq.  347,  and  In  all  those  cases 
In  which  the  testator  bas  attempted  to  cre- 
ate a  trust,  not  charitable,  to  continue  Indefi- 


nitely, or  for  a  period  beyond  tbe  legal  one. 
As  tbe  first  trust  Is  void  because  It  may  en- 
dure too  long,  of  course  the  gift  over,  which 
is  not  to  take  effect  until  the  flrst  trust  to 
completely  performed,  must  be  Told  alao. 


9TBBIJNO  IRON  &  ZINC  CO.  T.  SPAEK9 

MANUP'G  CO. 

(Court  of  Bmws  and  Appeals  of  New  Jemey. 
Oct  7,  1S97J 

W&taa  CkKiasB— PouDnwr  ar  Xnu  Owkbr. 

A  nonri{wrian  mice  owner  may  not  artificial- 
ly cause  tbe  injarioua  disccdoration  of  a  natural 
wato-  course  by  water  from  his  mine.  If,  by  tbe 
use  of  practicable  means  within  his  knowledge, 
be  TOMy  carry  on  his  miDiog  operations  wUhoot 
injury  to  the  rights  of  otbeis, 
(Syllabus  by  tho  Coort) 

Appeal  fMsn  conrt  of  chancery. 

Bill  t7  the  Sterling  Inn  &  Zinc  Company 
against  the  Sparks  ManoCactoring  Conq^y. 
Decree  for  plaintiff,  ud  defendant  appeals. 
Affirmed 

Charles  D.  Thompson  and  OUbert  Collins,  f<w 
appellant,  nionias  M.  McCartor,  for  respond- 
ent 

GARRISON,  J.  The  complahiant  owned 
and  operated  a  paper  mUl  situated  on  the  Wal- 
kill  river,  the  water  of  which  It  used  In  the 
process  of  paper  making.  The  defendant  own- 
ed a  mining  property  upstream  from  the  mill, 
lying  near,  but  not  extending  to,  the  river. 
Upon  its  land  the  defendant  sank  a  shaft  for 
the  purpose  of  reaching  a  vein  of  Frankllnlte 
ore,  estimated  to  be  1,000  feet  below  the  sur- 
face. When  about  half  that  depth  nad  been 
reached  the  shaft  became  flooded  with  colored 
water  flowing  from  a  subterranean  stream  lib- 
erated in  tbe  progress  of  the  work.  To  reduce 
the  level  of  the  water  !n  tbe  shaft  pumps  wer? 
used;  and,  in  order  to  prevent  tbe  water  from 
running  back  Into  the  shaft  a  device  was 
adopted  by  which  It  was  conducted  to  a  dis- 
tance from  the  shaft  ai^d  discharged  upon  the 
surface  of  the  defendant's  land,  whence  U 
naturally  found  Its  way  Into  the  Walklll  river, 
whose  water  it  at  times  so  discolored  as  to 
render  it  unfit  for  the  purpose  for  which  In  its 
normal  state  the  complainant  was  lawfully 
using  it  At  a  later  period,  and  from  causes 
not  connected  with  the  sinking  of  the  shaft, 
a  like  discoloration  occurred  from  the  opera- 
tion of  the  mine,  with  a  like  injurious  result 
to  the  complainant 

These  facts  being  established,  the  defendant, 
upon  final  hearing,  was  enjoined  from  discol- 
oring the  water  of  the  Walklll  by  discharging 
into  it  from  Its  mine  any  colored  matter  In  any 
quantity  so  as  to  discolor  or  Injuriously  affect 
tbe  water  as  It  flowed  aooBS  ttie  nUll  prem- 
ises of  the  complainant 

Tbe  first  point  made  by  the  defendant  Is  that 
there  was  no  occasion  for  the  Injunction  at 
the  time  of  the  final  decree,  because  (I  quote 
from  the  brief  of  counsel)  "at  the  time  of  tbr 


Digitized  by 


Google 


BEKK  T.  aSNK. 


427. 


bearing  tbe  large  sand  seam  Iiad  been  crossed, 
Talves  Inserted,  the  water  brought  under  per- 
fect ocmtrol,  and  tbe  shaft  had  reached  a  depth 
of  750  feet*'  The  brief  also  stated  that  (pre- 
sumably at  the  tbne  the  brief  was  pr^ared) 
tbe  shaft  had  been  sank  to  its  full  depth,  that 
mining  was  going  on,  and  that  npon  but  one 
occasion  since  the  filing  of  the  bin  had  the 
processes  In  use  failed  to  obviate  the  objec- 
tionable discoloration  of  the  waters  of  tbe 
stream.  A  further  statement  is  thus  made  on 
behalf  of  the  mine  owner,  to  wit,  that  after 
the  Issuance  of  the  preUmlnaiy  Injunction,  "to 
secure  themselTea  against  the  ronote  possIbD- 
1^  of  having  to  stqp  their  operation,  the  de- 
fendant bought  a  tract  of  land  along  the  Wal- 
klll,  to  constmct  thereon  a  settling  basin."  For 
the  system  for  which  provision  has  thus  been 
made  the  defendant  dalms  entire  efficacy  In 
preventing  the  discoloration  complained  of; 
and  as  tbls  claim  Is  amply  fortlfled  by  testi- 
mony, and  Is  not  In  any  wise  controverted  by 
the  complainant,  tbe  case  presented  Is  one  ot 
ertrone  simplicity,  and  Involves  none  of  the 
difficult  questions  that  arise  when  It  Is  Imprac- 
ticable for  a  landowner  to  get  out  his  miners 
als  without  doing  some  Injury  to  the  rights  of 
others.  When  It  Is  farther  conaldered  that  the 
defendant's  mine  is  not  Hparlan  property,  the 
nice  questions  arising  from  that  source  are  also 
eliminated.  In  fine,  tbe  only  proposition  pre- 
sented by  the  state  of  facts  before  us  Is  that  a 
nonrlparian  mine  owner  may  not  artificially 
cause  the  injurious  discoloration  of  a  natural 
water  course,  If,  by  the  use  of  practicable 
means  within  his  knowledge  and  under  his 
control,  be  may  carry  on  bis  mining  operations 
without  Injury  to  the  rights  of  others,— a  para- 
phrape  of  the  maxfan,  **Slc  ntere  tno  nt  allenum 
non  Isedas." 

Upon  this  ground  the  decree  of  the  court  of 
diancery  Is  affirmed. 


SBNK  V.  RENTK. 
(Court  of  CSiaDcery  of  New  Jersey.  Oct.  4, 
1807.) 

DivoBOK— Okodxds— Dbsertiok— Si;rriciKKOT  or 

EVIDKNCK, 

In  an  action  by  a  wife  for  divorce  for  de- 
aertloD,  in  which  no  defense  was  nude,  It  appear- 
ed that  tiie  had  aliaadoDed  bim,  and  abe  justified 
her  act  on  Uie  ground  of  cruelty.  Tbe  evidence 
showed  Qiat  be  was  not  inclined  to  gnatrd,  and 
that  she  had  tiecome  very  nervoiw.  She  testified 
that,  two  or  three  years  before  tbe  seciantiOT, 
be  ureatened.  to  shoot  her,  aad  drew  a  pistol. 
Her  brother4n-law,  who  waa  present,  testified 
diat  tb^  had  a  violent  wnd  qnarrd;  that  the 
hniband  got  a  pistol,  which  wag  not  loaded,  and 
tried  to  load  it;  and  that  be  at  no  time  pointed 
It  towards  bis  wife,  or  threatened  to  shoot  her, 
but  declared  he  would  dioot  himself,  and  that  be 
eonU  not  endure  UVing  with  her  lonew.  On  the 
mrming  before  separating  tbey  bad  a  violent 
qiurrel,  daring  which  she  stmck  bim  witii  an 
iron  8tove-lid  lifter.  Their  son  testified  that  she 
hit  hn  husband  la  tbe  fordttead,  and  threw,  or 
att«npted  to  throw,  a  cup  at  hun,  and  that  he 
^d  not  strike  her,  but  caught  her  and  held  her 
tip  against  tlie  wall,  and  asked  witness  to  go 
for  an  ambulauoe  and  have  her  taken  to  an  ki- 


sane  asylum.  She  impported  the  family  largely 
oy  dressmaking,  and  his  acta  of  violence  resnited 
from  quarrels  arising  mostly  from  her  complaints 
that  he  did  not  contribute  more  to  such  support. 
BeU,  that  she  was  not  entitled  to  a  decree. 

Petition  hy  Hedwlg  Q.  Renk  against  John 
Renk  for  a  divorce  Heard  ex  parte  by  a 
special  master.  There  was  a  report  by  the 
master  refusing  to  advise  a  decree  In  favor  of 
petitions,  and  she  excepts.  Exceptions  ovos 
rated. 

McBmn  ft  McElwan,  tot  pptltloner. 

PITNBY,  V.  O.  Tbe  ground  of  the  petition 
la  desertion  by  the  defradant.  Hie  admitted 
fact  b  that  the  petltkmer  and  defendant  were 
living  together  In  a  flat  In  New  Toife  Otty, 
and  on  the  8d  of  Jannaiy,  1893,  she  deUba<- 
tttely  rented  a  honae  In  Jers^  Olty,  and  mov- 
ed an  her  belongings  from  tbe  New  York 
flat  to  her  new  home  In  Jersey  Olty,  and  hu 
there  resided  ever  since.  In  other  words,  the 
actual  abandonment  was  by  the  w4fe,  of  the 
husband.  The  proof  Is  that  the  husband  re* 
malned  In  the  New  Torlc  bouse  two  or  three 
days  after  his  wife  left,  and  then  aim  left 
It  Tbe  wife  Jnstlfles  ber  conduct,  and  seAa 
to  charge  her  husband  with  constructive  de- 
sertion, on  the  ground  that  be  treated  ber 
vrlth  sttdi  cruelty  as  substantially  to  drive  her 
away  from  their  home,  relying  upon  the  prin- 
ciple niustrated  by  the  line  of  decided  cases 
which  bad  their  colmlnatloa  la  tbls  state  In 
McVickar  t.  MeVlckar,  46  N.  J.  Bq.  490;  19 
AtL  219.  The  parties  were  married  in  18(0, 
and  lived  together  nntfl  1898,  a  period  of 
nearly  12  years;  tbe  wife  beailoff  Ave  chil- 
dren, of  whom  two  are  living,— the  oldest,  a 
Itajr,  bom  in  1882.  who  was  swom  sb  a  wit- 
ness. The  wife  supported  the  f&mlly.  In  whole 
or  in  part,  by  following  the  trade  of  a  dress- 
maker. Tbe  husband  was  a  clgarmaker,  and, 
according  to  her  acconnt;  famished  very  Uttle 
towards  the  expenses  <rf  living.  During  the 
last  two  or  three  yeara  of  tbdr  eobabltatloiik 
the  wife,  by  reason  of  tbe  drain  upon  hw 
vital  energies  doe  to  child-bearing,  and  her 
exertkma  to  support  the  family,  became  very 
nervous.  The  hnsband  mm  of  an  odtabie 
dUvKWttion,  hot  not  taidlned  either  to  drink  or 
to  asTOdate  with  other  fenutles;  and*  ■  ocoord- 
Ing  to  tbe  testimony  of  tbe  son  and  of  the  petl- 
tiooer's  brotber-io-law,  he  waa  an  honest, 
"sqnare"  man,  and  no  means  Indhied  to 
qnarrel..  The  eon  said  that  his  father  would 
rather  run  oat  of  the  honse  than  fl^L  The 
wife  testifies  to  a  series  of  acts  of  physical 
viol«ice  committed  by  the  husband  upon  bw 
as  tbe  result  of  quarrels  arising  between  ttaera. 
mostly,  as  appears,  on  the  occasion  of  com- 
plaints on  her  part  that  he  did  not  contribute 
more  money  to  the  support  of  the  family.  On 
one  occasion,  about  two  or  three  years  befkre 
the  separation,  she  swears  that  he  threatened 
to  shoot  her,  and  drew  a  piaUA  for  that  par- 
pose.  But  her  brother-in-law,  who  was  twei^ 
ent,  swears  that  they  had  a  violent  wcrd  ^nar^ 
rdi,  and  that  the  husband  did  get  a  pistol  om 
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of  tlie  closet,  which  was  not  loaded,  and  at- 
tempted, without  aucoess,  to  load  It;  that  be 
at  no  time  pointed  It  towards  the  petltloBer, 
or  threatened  to  shoot  her,  bat  did  declare 
that  he  would  shoot  himself,  and  tiut  he  could 
not  eudnre  Urlng  with  her  any  longer.  On 
the  morning  before  the  final  separation  they 
had  a  Tlolent  quarrel,  ailslug,  as  1  Inter  from 
tbe ,  wife's  erldence,  from  the  same  caose,— 
failure  on  his  part  to  contrlbnte  suflldoit  to- 
wards the  family  expenses.  She  admits  strlk* 
Ing  blm  at  that  time  with  an  iron  stove-tld 
lifter.  The  Bon  says  that  she  hit  him  In  tbe 
fci«head,  and  she  also  threw,  or  attempted 
to  throw,  a  cnp  at  bim,  which  was  broken; 
tliat  tbe  father  did  not  stribe  her,  but  that  he 
was  Btnid£.  with  tbe  Iron  implement,  caught 
ber  and  held  her  up  against  the  wall,  and 
asked  the  boy  to  go  for  an  ambulance  and 
have  her  taken  to  an  Insaue  asylum.  Taking 
all  the  evidence  together,  I  think  tbe  master 
was  entirely  Justified  in  coming  to  the  conclu- 
sion that  the  wife  was  more  to  blame  than 
tbe  husband  for  the  quarrels,  and  that  there 
was  no  such  treatment  on  Ids  part  as  Justified 
ber  in  abandoning  bim.  When  served  with 
notice  of  tills  action  the  husband  stated,  as 
be  bad  previously  stated,  that  he  was  glad  to 
be  rid  of  the  petitioner,  and  admitted  that  he 
bad  bimself  abandoned  ber.  T^ls  is  dearly 
uutrup,  and  cannot  avail  the  petitioner  in  this 
case.  Tbe  exceptions  wlU  be  overruled. 

(«  K.  J.  u  nu 

(Conrt  of  Errors  and  Appeals  of  New  7eraey. 
Sept  20.  1807.) 

Dlasratlng  opinion.  For  majority  cfrinloii, 
see  37  AtL  954. 

GARRISON,  J.  (dissenting).  Tbe  qnertku 
upon  whkrh  this  court  Is  divided  la  whether 
the  Intoxlcatkni  tint  may  be  oouddered  t^^  the 
Jury  upon  tbe  degree  of  murder  must  tM  such 
as  rendoed^ae  defendant  Incapable  of  form- 
ing an  tntcntloii  to  kill,  or  «iiether  It  may  be 
such  as  satisfies  tbe  Jury  that,  as  matter  of 
met.  mdi  an  Intention  did  not  ezUt 
■  The  trial  Jodge  adopted  the  former  of  tbeae 
views,  and  charged  tbe  Jury  that  tbe  IntoxJ- 
catkm  that  might  be  considered  with  reftr- 
ence  to  the  existence  of  premedltaticHi  was  a 
oDDdltlon  of  defendant  hi  which  "his  facul- 
ties were  prostrated,  and  he  was  rendered  In- 
capable of  forming  a  specific  Intent  to  take 
lift.**  This  new  has  been.  In  almost  Identical 
language,  embodied  in  tbe  opinion  that  speaks 
for  the  majority  of  this  court 

I  think  that  the  other  view  fei  tbe  oonect 
one,  and  that,  upon  the  qneatiaa  of  degree,  the 
Inne  was  whether,  as  matter  of  tftct,  tbe  de- 
fendant had  formed  a  spedflc  Intent  to  take 
life,  and  not  whetlier  he  bad  proved  that  be 
coold  not  have  fcnmed  It  Tbe  burden  of 
proving  the  defendant's  guilt,  and  the  quan- 
tum.<tf  BWii  proof,  were  In  no  wise  shifted  m 
'Mrled  by  the  Introdoctlon  of  the  deCeiulant^ 


testimony  as  to  his  IntozlcatlfflL  HRie  fact  of 
Intoxication  was  merely  an  added  circum- 
stance, which.  If  pr()ved  by  tbe.  weight  of  evi- 
dence, should  have  been  contidered  by  the 
Jniy  la  conaectkm  with  tbe  question  of  Intent, 
the  burden  of  provliv  which  beyond  a  reason- 
able doubt  was  on  the  state. 

Snch  "a  reasonable  doubt,**  as  was*  aald  In 
tbe  case  of  Warner  v.  State,  56  N.  J.  Law, 
686,  29  AtL  605,  *'mlgbt  spring  out  of  tbe 
drunkenness  of  the  defendant"  And  it  must 
be  apparent  to  every  mind  that  there  are 
states  and  stages  of  Intoxication  that  would 
excite  tbe  gravest  doubts  as  to  tbe  existence 
of  dellberatlcni  and  a  premeditated  purpose, 
and  yet  would  not  warrant  tbe  conclusion  that 
tbe  formation  of  such  a  purpose  was  beyond 
tbe  capacity  of  tbe  Individual.  To  deny  this 
efficacy  to  tbe  defendant's  testimony  was  to  do 
him  a  legal  Injury.  And  in  this  connection  It 
should  be  borne  In  mind  that  Intoxication  Is 
not  a  defense,  as  insanity  Is;  and  bence  the 
doctrine  of  Gravest  Gas^  45  N.  J.  law,  203, 
does  not  at^ly. 

But,  apart  from  this,  the  effect  of  tbe  sub- 
stitution of  tbe  mental  capability  of  the  defend- 
ant for  ills  actual  mental  state  was  an  injurious 
shifting  of  tbe  Issue.  By  Its  indictment  and 
by  Its  proof  the  state  Bald  to  the  defendant, 
"You  formed  a  specific  intent  to  take  human 
life."  To  this  the  direct  and  obvious  traverse 
Is,  "I  did  not,"  and  upon  this  issue  all  rele- 
vant testimony  would  be  considered.  But  if 
tbe  only  answer  permitted  to  tbe  defendant 
were,  "I  could  not"  a  totally  different  issue 
was  presented,  and  the  defendant  was  denied 
all  benefit  from  the  testimony  going  to  show 
that  "he  did  not,"  nnlen  he  also  proved  that 
**be  could  not" 

A  yet  more  fundamental  Injury  to  tbe  de- 
fendant In  thus  shifting  tbe  issue  was  that  It 
relieved  tbe  state  from  tbe  burden  of  proving 
premeditation  beyond  a  reasonable  doubt,  and 
compeUed  tbe  defendant.  In  that  respect  to 
prove  bis  InDooence  beyond  all  doubt  That 
this  was  tbe  practical  and  logical  effect  of  re- 
quiring the  defendant  to  prove  that  his  facul- 
ties were  so  prostrated  that  he  was  Incapable 
of  premeditation  la  clear.  For  If,  in  additicai 
to  proving  by  weight  of  evidence  the  fact  of 
his  intoxication,  be  must  also,  by  like  proof, 
satisfy  the  Jury  that  tbe  state  of  mlod  en- 
gendered by  this  fact  was  one  that  rendered 
bim  incapable  of  iH«meditation,  he  most  es- 
tablish by  preponderance  of  proof  the  nega- 
tive of  that  which  the  state  was  bonjtd  to 
prove  beyond  a  reasonable  doubt;  and,  if  he 
thus  proved  that  be  coold  not  have  formed  the 
spedflc  purpose  aaoltied  to  him,  tt  followed 
b^ond  aU  doubt  that  be  did  not  form  tt. 

Briefly  outlined,  these  are  tbe  considera- 
tions that  constrain  me  to  dissent  from  the 
majority  of  my  brethren. 

The  (mly  case  In  this  court  that  baa  been 
dted  gives  stnng  support  to  the  Tiew  for 
which  I  eont^id.  I  tetet  to  Warns  t.  States 
e«  N.  J.  Law.  680^  39  AtL  SOBi. 
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Tn  the  Warner  Case,  which  was  affirmed 
in  this  conrt,  the  trial  judge  charged  the  Jury 
that  "If  the  defendant  was  mentally  capa- 
ble of  conceiving:  a  design  to  take  the  iife  of 
the  woman,  and  if  he  did  conceive  siich  a 
design,  and  If  you  are  satisfied  that.  In  pnr- 
eoance  of  a  design  thus  conceived,  he  pur- 
posely Inflicted  the  fatal  blow,  then  he'  was 
guilty  of  murdw  of  the  first  degree;  where- 
as, if  yon  find  that  he  was  Incapable,  from 
the  condition  of  his  mind,  of  conceiving  such 
a  purpose,  or  that  In  point  of  fact  he  had  not 
fully  conceived  such  a  purpose,  then  he  Is 
not  guilty  of  murder  of  the  first  degree."  See 
citation  made  by  Mr.  Justice  Beed  In  hfs 
opinion.  66  N.  J.  Law,  687,  29  Atl.  C06. 
The  distinction  thtis  made  was  carried  Into 
the  abstract  of  bis  opinion  by  the  careful  Jus- 
tice who  prepared  It  See  the  syllabus,  page 
«8B,  66  M.  J.  Law,  and  page  006,  29  AU.:  "If 
an  Intoxicated  person  has  the  capacity  to 
form  an  Intent  to  take  life,  and  conceive  such 
Intent,  It  is  no  ground  for  reducing  the  degree 
of  his  crime  to  murder  of  the  second  degree 
that  he  was  Induced  to  conceive  It,  or  to  con- 
ceive It  more  suddenly,  by  reason  of  his  In- 
toxication." And  in  the  body  of  the  same 
opinion  the  general  answer  to  the  defend- 
ant's assignments  of  error  Is  that  "the  point 
was  clearly  presented  to  the  jury  that  the 
question  was  wtaather  fliere  existed  a  design 
to  take  life." 

In  the  case  of  Marshall  v.  State,  S9  Ga. 
154,  It  Is  impossible  from  the  opinion  to  tell 
what  question  was  before  the  court,  or  how 
It  arose.  The  only  reference  to  a  record  Is 
contained  In  the  Judicial  declaration,  '"Ite 
record  which  the  counsel  has  brought  to  us 
drips  with  blood."  Under  this  sanguinary  In- 
fiuence  the  law  with  respect  to  intoxication 
Is  thus  announced:  "The  degree  of  drunken- 
ness shown  by  the  evidence  *  •  •  was 
not  great  but,  had  It  been  the  utmost  possi- 
ble degree  consistent  with  the  power  of  dls- 
chai^lng  a  pistol,  the  law  of  the  transacUdn 
would  have  been  the  same."  I  am  unable  to 
see  bow  the  power  to  discharge  a  ^tol  be- 
comes a  test  of  the  formation  of  a  Specific 
Intent  to  take  hunlan  life,  bat  the  proposition 
logically  paves  thfe  way  for  the  general  rule 
.with  which  the  opinion  concludes,  viz.: 

"To  be  too  drunk  to  form  the  Intent  to  km, 
the  slayer  must  be  too  driink  to  form  the  In- 
tent to  shoot"  I' cannot  Join  with  the  court 
that  in  Hanvey  v.  State,  68  Ga.  614,  **cited 
this  utterance  with  approval."  ■ 

In  Martin  v.  State  (N.  J,  Sup.  Ct.r  Nov. 
Term,  1883)  no  opinion  Is  reported  or  on 
file;  but,  Inasmuch  as  error  was  not  assign- 
ed upon  the  chai^  of  the  trial  court  with 
respect  to  the  effect  of  Intoxication,  the  pro- 
priety of  the  charge  In  that  respect  could  not 
have  been  Judicially  considered,  and  hence 
was  not  affirmed. 

In  the  well-considered  case  of  HaOe  v. 
State,  11  Humilh.  164.  the  precise  point  Is 
discussed  as  the  psychological  question  that 
It  is,  and  the  Juds^ent  of  the  trial  court  was 


reversed  because  of  a  charge  substantially' 
identical  with  that  now  before  us.  The 
conclusion  there  reached  was  that  "the  de- 
gree of  drunkenness  that  may  shed  light  on 
the  mental  state  of  the  offender  is  not  alone, 
that  excessive  state  of  Intoxication  which  de- 
prives a  party  oif  the  capad^  to  frame  In  his 
mind  a  design  d^berately  and  premedltate- 
ly  to  do  an  act  All  murder  of  the  first  de- 
gree must  be  perpetrated  wlllfuUy,  deUber- 
ately,  maliciously,  and  premedltately.  The 
Jury  must  ascertain,  as  a  matter  of  fact,  that 
the  accused  was  in  tbla  state  txt  mind  when 
the  act  was  done," 

I  have  not  found  an  authority  that  shakes 
the  soundness  of  this  conclusion,  and  my  at- 
tentlon  has  not  been  directed  to  any  line  of 
reasoning  that  tends  to  the  opposite  result 

I  am  authorized  by  the  OHANGELLOR, 
and  by  JusUces  DIXON,  LIPPINOOTT,  and 
COLLINS,  and  by  Judge  BARKALOW,  to 
stete  that  they  concur  in  the  views  hen  ex- 
pressed. 

<K  N.  J.  &  108) 

NELDON  V.  BOOB*  et  ux. 

(Oonrt  of  Ohancezy  of  New  Jetser*    Sept  80, 
1887.> 

EQOrrT— PUIADING  —  COHTBOVBBTSD  AZXIQaTION 

— Psoor— UoKToion— OwHHH  or  Btjorrr  or 
RsDBHrnoir  —  Tbhdu— Kboohd  —  NonoB  to 
CoHPLAiHAHT— Order  ov  Coanrbllob, 

1.  Where  an  answer  la  prayed  wader  oath,  and 
defendant  denies  a  material  alleaation  of  the  bill, 
complainant  must  vie&d  further,  or  offer  proof 
in  b^lf  o£  the  allentioQ. 

2.  An  aliegatiOD  that  "defendant  now  brings 
the  moD^  into  coort"  la  equivalent  to  an  allega- 
tton  that  defendant  either  in  person  or  by  so* 
lidtor,  walked  into  the  court  with  his  answer, 
and  brought  the  money  with  htm,  and,  with  the 
answer,  delivered  it  to  the  derk. 

3.  In  a  bill  to  foredose,  where  defendant  has 
I^eaded  a  tender  Into  court  of  the  amoont  dae, 
and  the  case  has  been  on  the  docket  for  several 
years  after  the  pleadings  Jvere  settled,  the  rec< 
ord  of  the  moneys  paid  Into  court  may  be  In- 
qieeted  to  aacertsih  whether  defendant's  vua^ 
was  aetuaUv  received  and  disposed  d  in  accwd- 
ance  with  the  statute  and  the  court  roles, 

4.  Where  the  amount  due  U  voluntarily  paid 
into  court  by  the  owner  of  the  equity  of  re* 
demption  in  a  biU  to  ffflredos^  and  tiae  payment 
itself  and  Ha  purpose  is  pleaded  in  the  answer, 
there  need  not  be  a  spedal  ordse  of  the  conrt  by 
the  chancellor  cki  notice  to  the  oomptainant  nue 
No.  84  requiring  the  eteik  to  give  Immediate  no- 
tice to  the  abanoallor  of  all  BMHrs  paid  into 
oonrt 

Bill  by  John  H.  Neldon  against  James  Roof 
and  wife  to  foreclose  a  mortgage.  Decree  for 
defendants  under  the  deffense  ot  a  tetkder  of 
the  amount  due. 

C.  J.  Roe,  for  complainant  0.  U.  Wood- 
mff,  for  defendants. 

PITNEY,  V.  0.  This  IB  an  ordln^  blU  to 
foreclose,  by  an  assignee  of  the  mortgage 
against  the  owner  of  the  equity  of  redemption 
by  conveyance  from  the  mortgagor.  The 
mortgage  Is  dated  November  24,  1886,  p^a- 
ble  In  one  year,  with  Interest  from  April  1, 
1886.   Oompaalnante  title  as  assignee  acerueff 
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October  20,  1887.  Defendant  became  the 
porcliaaer  of  the  equity  of  redemption  abont 
the  1st  of  March,  1888.  The  bUI  was  filed 
May  25,  1888,  and  the  answer  on  the  17th  of 
July,  1888,  since  ^hlch,  and  until  the  present 
year,  the  cause  has  slept,  and  then  was  stirred 
by  the  defendant.  It  Is  Inferable  from  the 
statements  of  the  bill  and  answer  that  the 
amount  originally  In  controversy  was  two 
dollars.  The  bill  alleges  that  the  complain- 
ant took  an  assignment  of  the  mortgage  by 
request  of  one  Taylor,  then  the  owner  of  the 
equity  of  redemption,  and  that  a  parol  con- 
tract was  then  entered  Into  between  him  and 
Taylor,  by  which  the  payment  of  the  mort- 
gage was  extended  to  the  1st  day  of  April, 
1888.  Taylor,  the  party  with  whom  the  con- 
tract was  alleged  to  be  made,  was  not  made  a 
defendant.  Answer  Is  prayed  for  under  oath, 
and  the  defendants,  by  their  answer,  doiy  the 
making  of  the  contract  with  Taylor,  and  all 
knowledge  thereof  on  their  part  This  puta 
the  allegation  in  Issue,  and.  no  replication  hav- 
ing been  filed  or  proof  offered  In  behalf  of  the 
allegation.  It  must,  for  present  purposes,  be 
held  that  there  was  no  contract  of  extension. 
This  renders  It  unnecessary  to  consider  the 
qnestfon—well  argued  defendants*  counsel 
—whether  such  a  ccattnict.  If  proven,  would 
have  been  binding  on  defendants,  who  pai> 
chased  the  premises  vrfthout  notice  of  It. 
The  bill  alleges  that  the  amount  due  is  the 
prindpal  sum  of  f 600,  and  Interest  thereon 
from  the  date  of  the  bond  and  mortgage, 
whldi  would  be  from  November  21,  1886. 
But  the  blU  also  alleges  that  the  bond  which 
the  mortgage  was  given  to  secure  iffovlded 
for  the  payment  of  Interest  from  the  1st  of 
Aprtl,  1886.  This  discrepancy  Is  inmiaterial, 
because  defendant,  In  his  answer,  admits  that 
when  he  purchased  the  premises,  about  the 
lat  of  Biarch,  1888,  the  amount  due  was  9600, 
with  Interest  from  April  1, 1886,  amounting  on 
the  10th  of  March,  1888,  to  the  sum  of  $70, 
making  9670  In  all;  and  alleges  that  on  the 
8th  ot  March,  1888,  he  offered  to  pay  and  ten- 
dered the  same,  to  wit,  the  sum  of  $670,  to 
the  said  complainant,  as  and  for  the  payment 
In  fall  satisfaction  of  all  moneys  then  due  on 
the  said  mortgage,  and  the  said  complainant 
then  and  there  wholly  refused  to  receive  the 
same.  The  answer  farther  sets  up  that  on 
the  5tb  of  April,  1888,  and  before  the  com- 
mencement of  the  suit,  the  defendant^  at  the 
place  of  business  of  the  comi^ainant,  again 
offered  to  pay  and  tendered  to  the  complain- 
ant said  sum  of  $670,  being  the  said  principal 
sum  of  said  mortgage,  and  all  tbe  Interest  due 
theretm  to  the  said  Otb  day  of  March,  1888, 
being  the  date  of  the  first  tender,  as  and  for 
the  payment  and  full  satisfaction  of  the  said 
mortgage,  and  all  money,  both  principal  and 
interest  due  thereon;  and  the  complainant 
again  then  and  there  wholly  refused  to  re 
ceive  the  same.  Then  follows  this  allegation. 
"And  this  defendant  ftirther  says  that  ever 
since  said  9th  day  of  March,  18SS,  the  time  of 
the  said  offer  to  pay  and  tender,  he  has  at  all 


times  been  ready  to  pay  the  same,  and  Is  still 
ready  so  to  do,  and  now  brings  the  same  Into 
court."  The  allegations  of  the  answer  in  this 
respect  are  not  put  In  issue,  and  must  be  tak- 
en to  be  true. 

The  points  made  against  the  defendant's 
position  are: 

1.  Ttiat  the  tender  was  not  good,  because 
not  made  by  the  original  mortgagor  and  obli- 
gor. I  am  unable  to  see  any  point  In  this. 
It  was  made  by  the  owner  of  the  equity  of 
redemption,  against  whom  this  foreclosure  la 
sought  It  was  made  for  the  purpose  of  free- 
ing and  discharging  hla  premises  from  the 
Uen  of  the  mortgage,  and.  If  properly  followed 
up,  is  a  <deQr  defense  to  UUs  action.  In  cases 
where  the  party  making  the  tender  has,  un- 
der the  English  practice,  demanded  a  recon- 
veyance, the  question  has  sometimes  arisen 
whether  he  was  the  party  entitled  to  redeem 
and  have  the  reconveyance.  Mo  auch  ques- 
tion arises  here. 

2.  That  there  Is  nothing  by  which  it  appears 
that  tbB  money  bm  oeen  actually  paid  Into 
court.  Admlltlag.  for  preseit  purposes,  that 
payment  Into  court  Is  a  necessary  part  of  de- 
fendant's case,  tlie  question  Is  whether  the 
allegation  In  the  answer  above  set  forth,  whkdi. 
for  present  purposes,  must  be  taken  to  be  ab- 
solutely true,  is  suffident,  viz.  that  "the  defend- 
ant now  brhigs  the  money  into  court."  The 
fair  omstructlon  of  that  language  is  that  the 
defoidant,  either  In  person  or  by  solicitor, 
walked  into  the  court  with  his  answer,  and 
brought  the  numcgr  with  him,  and.  dellvet^d  It 
with  the  answer  to  the  derk.  The  answer 
could  not  state  that  the  money  was  received  by 
the  clerk,  and  disposed  of  according  to  the 
rules  and  practice  of  the  court  That  this  was 
done  in  Qie  regular  course  of  the  business  cf 
the  office  it  seems  to  me,  should  be  presumed. 
But  I  thhik  that  hi  the  presoit  postiuK  of  the 
case  we  may  and  should  resort  to  the  recwd 
of  the  moneys  paid  into  court,  exhibited  In  the- 
accounts  of  the  clerk  and  court's  depositary  ai 
Its  moneys,  to  ascertain  whether  in  this  case 
the  moneys  were  actually  received  and  dis- 
posed of  in  accordance  with  the  statute  Sec- 
tion 102  of  the  chancery  acQ  and  the  staudLig 
rules  of  the  court  (Nos.  33  and  34).  Such  In- 
spection shows  that  the  snm  of  $670  was  ac- 
tually received  by  the  derk  from  the  defendant  ' 
at  the  filing  of  the  aiuwOT,  paid  in  to  the  court's 
appointed  depositary  for  msneys  under  the  stat- 
ute, and  credited  to  tiie  proper  account;  tt  fhi» 
appearing  that  the  money  was  actually  paid 
Into  court,  and  there  remains,  subject  to  the 
power  and  dlspmltlon  of  the  court. 

Hie  next  obJecti<xi  made  la  that  there  could 
be  no  efilcioit  payment  of  the  money  Into  court 
without  a  special  order  of  the  court  by  the 
chancdlor,  town  notice  to  the  complainant 
This  contention  raises  an  hnportant  question  of 
practice,  which  has  beoi  carefully  consldaed.^ 
In  my  judgment,  the  object  of  all  of  the  rules 
I  cm  this  subject,  as  shown  by  the  discussion  in 
I  National  Docks  &  N.  J.  Junction  Connecting 
I  By.  Co.  V.  United  New  Jersey  Bailmod  &  Canal- 
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Co.,  52  N.  J.  Bq.  366,  and  PennsylTanla  R.  Co. 
T.  National  Docks  &  N.  J.  Junction  OonnectiDg 
By.  Co.,  52  N.  J.  Eq.  555,  30  Att.  580,  Is:  First, 
to  make  sure  that  the  money  Is  brongbt  within 
the  power  and  disposition  of  the  court;  and, 
second,  that  the  object  and  purpose  of  the  pay- 
ment be  clearly  defined.  It  was  held  by  the 
court  of  appeals  In  that  case  that  payment  to 
the  clerft  was,  in  effect,  payment  Into  court.  In 
point  of  fact.  In  this  court,  by  a  long  and  well 
Settled  practice,  the  clerk  Is  the  cashier  of  the 
court  In  that  respect,  as  shown  by  the  statute 
and  rules  above  stated.  But  It  was  also  said 
by  the  court  of  appeals  In  that  case  that  there 
should  be,  In  addition  to  such  simple  payment, 
some  other  action  tak^  by  which  the  court  it- 
self, as  distinguished  from  the  clerk,  shall  be 
"apprised  of  and  sanction"  such  payment;  and 
that  the  uniform  procedure  was  to  obtain  a  rule 
or  order  of  the  court  permitting  Its  payment.' 
But  It  was  also  said  that  each  court  had  the 
power  to  establish  its  own  rules  and  practice 
on  this  subject,  with  the  result  that  a  special 
rule  or  order  In  each  case  might  be  dispensed 
with.  In  this  court  the  practice  has  been  not 
to  require  any  order  of  leave  or  sanction  to  be 
signed  by  the  chancellor,  or  rule  to  that  effect 
to  be  entered  In  the  minutes,  where  money  is 
voluntarily  paid  Into  court  by  a  party  to  a  suit, 
and  the  payment  Itself  and  1^  purpose  are  men- 
tioned in  a  pleading— bill  or  answer^f  the  par- 
ty paying.  The  pleadlnji,  In  such  case,  stating 
the  object  and  purpose  of  Jlie  payment,  gives 
aoHce  of  the  payment  to  the  opposite  party; 
and  then  rule  Xo.  34  requires  that  the  clerk 
shaD  give  Immediate  notice  to  the  chancellor  of 
all  moneys  paid  into  court.  No  other  writtM 
rule  on  the  subject  has  ever  been  found  neces- 
sary, although  the  actual  payment  of  money 
into  court  under  the  circumstances  above  stated 
are  nnmerous,  and  the  aggregate  amount  largo. 
This  provision  of  rule  No.  34  for  the  notice  of 
payment  to  be  given  by  the  clerk  to  the  chan- 
cellor, and  the  absence  of  any  other  rule  on  the 
subject.  Is  a  clear  indication  that  the  money 
may  be  effectually  paid  In,  and  actually  receiv- 
ed by  the  clerk,  without  any  special  order  sign- 
ed 1^  the  chancellor.  In  bills  of  Interpleader, 
accompanied  by  payment  Into  court,  In  order  to 
obtain  an  Injunction,  or  In  case  of  a  biH  for  an 
Injtmction  to  sta^  execution  on  a  Judgment,  and 
a  payment  Into  coxu-t  to  satisfy  the  requirement 
of  section  80  of  the  cl^ncery  act.  It  has  never, 
as  I  understand,  been  the  practice  to  obtain  an 
order  by  way  of  sanction  giving  the  complain- 
ant leave  to  pay  the  .  money  into  court  But 
the  money  Is  paid  and  received  by  the  clerk  as 
a  matter  of  right  and  of  course.  And  the  order 
for  the  Injunction  merely  recites  such  payment, 
the  clerk's  receipt  for  the  money  being  exhib- 
ited to  the  Judge  or  master  granting  the  Injunc- 
tion; or.  If  payment  has  not  been  made  before 
the  application,  the  order  states  that  an  injunc- 
tion shall  Issue  upon  condition  that  the  com- 
plainant do  pay  Into  court,  etc.  The  same  prac- 
tice has  prevailed  In  the  case  of  a  bill  to  re- 
deem, by  mortgagee  against  mortgagor,  or  for 
spedflc  performance  bya  vendee  against  vendor, 


where  the  bill  alleges  tlie  tender  of  the  amount 
due  on  the  mortgage  or  contract;  and  also  In 
the  case  In  hand,  where  the  defense  Is  a  tender 
of  the  amount.  In  all  these  cases  I  am  inform- 
ed—and such  was  my  own  experience  at  the 
bar— that  It  has  not  been  the  practice  tor  the 
party  paying  to  obtain  special  leave  of  the  chan- 
cellor to  make  such  payment.  It  Is  made  as  a 
matter  of  course,  and  so  received  by  the  clerk, 
and.  In  the  regular  routine  of  the  business  of 
the  office,  Is  credited  to  a  particular  account, 
and  then  mingled  with  the  other  funds  of  the 
court  by  deposit  In  the  duly-designated  bank. 
It  seems  to  me  that  this  practice  answers  all 
the  essential  requisites  of  the  canon  laid  down 
by  the  court  of  errors  and  appeals.  It  is  diffi- 
cult to  perceive  any  reason  why  litigants,  In 
the  class  of  cases  mentioned,  should  be  burden- 
ed wlQi  the  trouble  and  expense  of  a  special 
order.  In  this  connection  I  think  It  worth 
while  to  state  that  I  have  seen  the  brief  of  the 
counsel  for  the  appellant  In  the  case  of  Penn- 
sylvania R.  Co.  V.  National  Docks  &  N.  J.  Junc- 
tion Connecting  Ry.  Co.,  52  N.  J.  Bq.  555,  30 
Atl.  580,  and  he  there  cited  numerous  instances 
where  moneys  bad  been  paid  Into  this  court, 
and  received  by  the  clerk,  without  any  order  of 
the  court,  in  cases  arising  under  different  spe- 
cial  statutes  for  condemnation  of  private  prop- 
erty for  public  purposes.  The  case  reported 
was  one  of  payment  of  money  Into  a  cMmnon- 
law  court  having  no  fixed  place,  under  author- 
ity of  statute  and  rule,  for  the  deposit  of  Its 
moneys,  and  Is,  In  that  respect,  in  marked  ctm- 
trast  with  this  court 

An  examination  of  the  English  practice  (2 
Danlell,.Ch.  Prac.  1770  et  seq.)  shows  why 
the  strict  rule  there  prevailing  (Id.  1786)  can 
have  little  or  no  application  here.  There, 
ever  since  the  act  of  12  Geo.  I.  c.  32  (1725), 
establishing  the  office  of  accoui''  int  general, 
moneys  are  not.  In  point  of  taci,  paid  into 
court,  but  are  paid  Into  the  Bank  of  England 
to  the  credit  of  the  accountant  general,  and 
must  be  placed  to  a  particular  account  desig- 
nated by  him.  That  officer,  unlike  our  clerk, 
has  nothing  to  do  with  the  actual  pleadings 
and  proceedings  In  court,  and  acts,  and  must 
of  necessity  abt,  In  the  receipt  of  money,  en- 
tirely by  special  directions  of  the  court  Any 
other  practice  would  lead  to  Inextricable  con- 
fusion. 

In  considering  the  force  and  beating  of  the 
authorttles  on  this  question  of  tender  and 
payment  of  money  into  court.  It  Is  necessary, 
In  my  Judgm^it,  to  consider  the  particular 
circumstances  of  each  case.  For  Instance, 
whether  the  question  is  as  to  the  effect  of  the 
tender  in  divesting  and  destroying  a  Hen  upon 
land  or  chattels,  or  whether  the  effect  4s  to 
stop  the  running  of  Interest  merely,  and 
whether  the  question  arises  at  law  or  in 
equity.  In  the  majority  of  the  cases  in  eq- 
uity the  question  has  arisen  upon  either  the 
claim  of  absolute  dischai^e  of  a  lien,  upon  a 
bill  to  enjoin  proceedings  in  ejectment  (see 
Shields  V.  Lozear,  34  N.  J.  Law,  496,  In  an  ac- 
tion of  ejectment);  or  in  the  matter  of  Inter* 
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est  and  costs  on  a  bill  to  redeem,  as  In  Shields 
V.  Lozear,  22  N.  J.  Eq.  447;  or,  as  In  National 
Docks  &  N.  J.  Junction  Connecting  Ry.  Co.  v. 
United  New  Jersey  Railroad  &  Canal  Co.,  su- 
pra, on  a  quefition  of  the  actual  divesting  of 
title  In  condemnatioa  proceedings;  or  In  de- 
fense to  a  simple  foreclosure  suit,  as  In  Stock- 
ton T.  Manufacturing  Co.,  22  N.  J.  Eq.  56.  In 
Sblelds  V.  Lozear,  supra,  the  bourt  occupied 
Itself  wholly  with  the  question  of  whether 
or  not  a  payment  or  tender  of  the  money  due 
on  a  mortgage,  after  the  day  when,  by  ItB 
terms.  It  became  due,  had  the  effect  In  New 
Jersey  of  dlscbarging  the  lien  of  the  mort- 
gage. In  National  Docks  &  N.  J.  Junction 
Connectii^  Ry.  Co.  t.  United  New  Jersey  Rail- 
road &  Canal  Co.,  supra,  the  real  question  was 
whether  the  money  had  been  paid  into  court  In 
such  a  manner  as  to  be  within  the  easy  reach 
of  the  landowner. 

With  regard  to  the  payment  of  the  money 
on  a  bill  to  redeem,  an  examination  of  the 
authorities  found  in  3  Pow.  Mortg.,  by  Band, 
p.  933' et  seq.,  2  Jones,  Mortg.  S  880,  shows 
that  formerly  the  English  chancellors  treated 
a  mortgagor  coming  in  to  redeem  after  the 
day  fixed  for  the  payment  of  the  mortgage 
had  passed  as  a  suppliant  to  the  court  to  be 
relieved  of  the  effect  of  a  forfeiture  at  law, 
and  therefore  properly  subjected  to  equitable 
terms;  and  those  were  that  he  should  not 
suddenly,  In  such  case,  pay  off  his  mortgage, 
but  should  give  at  least  six  months'  notice; 
and  then,  as  reconveyances  were  required, 
the  mortgagee  was  entitled  to  know  that  the 
person  asking  to  redeem  was  the  proper  party 
to  whom  a  reconveyance  should  be  made; 
and  oftentimes  the  mortgagee  was  In" posses- 
sion, and  boxmd  to  account  for  the  rents  and 
profits,  so  that  a  variety  of  matters  were  re- 
quired to  be  settled  before  the  amount  to  be 
paid  could  be  fixed  and  the  reconveyance 
made.  In  all  this  the  chancellors  acted  upon 
the  idea  that  they  were  granting  a  mere  favor 
to  the  complainant  who  asked  to  redeem, 
and  Imposed  strict,  ajad  somewhat  severe, 
terms  upon  him.  These,  however,  as  the  au- 
thorities show,  have  been  much  ameliorated 
in  later  "days,  in  accordance'  with  advanced 
notions  of  Justice  and  equity.  In  case  of 
tender  and  payment  of  money  to  divest  title 
on  condemnation  proceedings  constitutional 
rights  are  met,  and  the  courts  are  well  Justi- 
fied In  requiring  that  the  amount  found  by 
the  commissioners  or  the  Jury,  as  the  case 
may  be,  should  be  put  fully  and  completely 
within  the  control  of  the  landowuM  before  it 
should  be  held  that  compensation  has  been 
made  to  him,  and  the  title  passed  to  the  con- 
demning corporation.  In  a  simple  case  of 
foreclosure  and  tender  and  payment  Into  court 
i>j  the  defendant,  It  seems  to  me  that  the 
considerations  above  mentioned  do  not  apply. 
The  question— where,  as  here,  there  Is  no  cross 
bill  asking  for  the  delivery  and  cancellation 
of  the  mortgage,  and  that  question  Is  not 
before  the  court— Is  not  whether  the  .lien  of 
fbe  mortgage  shall  be  divested,  and  the  debt 


considered  as  paid,  bat  simply  whether  or  not 
the  complainant,  wfien  he  came  Into  court, 
had  Just  cause  and  reason  so  to  do;  for,  in 
order  to  entitle  him  to  come  Into  a  court  of 
equity  to  ask  for  foreclosure,  there  must  have 
been  a  substantial  failure  of  the  owner  of  the 
equity  of  redemption  to  pay  the  debt  The 
statement  found  in  bills  to  foreclose  that  com- 
plainant had  demanded  payment,  which  was 
refused.  Is  not,  in  my  Judgment,  a  mere 
meaningless  form.  And  if,  In  good  faith,  the 
money  has  been  tendered  and  refused,  and 
the  defendant  has  not  been  put  In  default  by 
a  subsequent  demand  of  payment,  and  the 
amount  tendered  was,  In  point  of  fact,  suffi- 
cient, and  the  tender  was  made  at  a  time  and 
place  when  and  where  the  complainant  should 
have  received  It,  and  no  reasonable  excuse  Is 
made  for  bis  not  receiving  It,  It  does  seem 
.  to  me  that  In  such  a  case  the  defense  of  ten- 
der Is  a  meritorious  one,  and  that  a  court  of 
equity  should  not  apply  to  It  the  strict  rules 
that  have  been  applied  In  other  cases.  And, 
speaking  for  myself  as  a  Judge  of  a  court  of 
equity,  I  wish  to  protest  against  the  applica- 
tion in  this  court  of  those  strict  rul^  of  the 
common  law  on  this  subject  which  drew  from 
Lord  Tenderden  the  remark  that  "the  plea  of 
tender  Is,  In  practice,  so  seldom  successful 
that  I  am  always  sorry  to  see  a  plea  of  tender 
on  the  tecord.  because  I  know  from  experi- 
ence that  it  Is  very  seldom  made  out."  It 
seems  to  me  that  the  severe  rule  adopted  by 
the  English  common-law  courts  on  this  sub- 
ject, up  to  within  a  comparatively  recent  pe-. 
rlod,  was  a  blemish— small,  indeed,  but  quite 
distinct— upon  the  symmetry  of  the  English 
common-law  practice. 

My  conclusion  on  the  case  here  made  In 
that  the  complainant  had  no  ground  of  equi- 
table action  when  he  filed  his  bill,  and  that 
it  must  be  dismissed,  with  costs,  but  without 
prejudice  to  his  right  to  apply  to  the  court  to 
have  the  money  in  cotut  paid  out  to  him. 

Since  writing  the  foregoing,  my  attention 
has  been  called  to,  and  I  have  read,  the  opin- 
ion of  Vice  Chancellor  Grey  in  Whittaker  v. 
Roller  Mill  (filed  since  this  cause  was  argued) 
38  Atl.  280.  The  learned  vice  chancellor  there 
dealt  with  the,  case  of  a  tender  to  the  com- 
plainant, with  the  demand  of  an  asslgimient 
of  the  bond  held  by  complainant,  made  aft« 
suit  brought,  and  payment  Into  court  without 
any  order  of  the  court  or  notice  to  the  com- 
plainant, and  unaccompanied  by  any  pleading. 
What  the  allegations  of  the  answer  in  that 
behalf  were  does  not  appear.  In  the  mean- 
time other  persons  holding  other  bonds  sc- 
oured by  the  same  mortgage  had  been  made 
parties  complainant.  The  original  complain- 
ant waived  the  defects,  if  any.  In  the  tender 
by  asking— but,  for  some  undisclosed  reason, 
without  success— to  have  the  money  paid  out 
to  her,  and  the  question  seems  to  have  been 
whether  the  tender  and  payment  into  court 
terminated  the  suit,  so  that  the  new  parties 
complalnaiit  could  not  proceed  with  It.  The 
learned  vice  chancelloi^  In  spealiiiig  ot  tlfe- 
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effect  of  the  atteiiu)t«4  tender  and  parent 
Into  court,  merely  reiterated  fbe  rule  laid 
down  In  National  Docks  &  N.  3.  Junction 
Connecting .  By*  Co.  r.  United  New  Jersey 
lUllroad  &  Canal  Co.,  aapia,  and  beld  that 
the  tende;:  and  payment  Into  court  did  not 
affect  the  proceeding,  nor  Btop  the  Interest 
rmmlng  to  the  original  complainant.  The 
case  of  a  tender  after  gal%  brought,  and  p^- 
ment  Into  court,  as  shown  by  Wright  t.  Beh- 
rens,  39  N.  J.  I^w,  413,  and  Levan  t.  Stern- 
fdd.  5S  N.  3.  Law,  41,  25  Ati.  854,  stands  on  an 
entlrdy  different  footing  from  that  of  a  ten- 
da  before  suit  brought  By  the  well-settled 
practice  In  the  law  ponrts,  in  such  a  case  there 
must  be  a  siieclai  order  of  the  court  made. 
Besides,  In  Whlttaker  t.  RoUer  Mill,  there 
was  no  .unconditional  tender,  but  an  offer  of 
payment,  with  the  mbqey  produced,  accom- 
panied with  tlie  demand  of  an  assignment, 
which  the  vice  chanc^or  held,  under  the  cir- 
cumstance^ was  taiefficlent  because  not  made 
to  the  proper  party,  or  hty  a  party  show- 
ing that  he  had  any,^Qlty.,to  the  assignment. 
It  was  eminently  a  case  where  the  remedy  of 
the  party  making  the  tmder  was  to  apply  to 
the  court,  ahowlpg  his  right  to  sid)rogatlon, 
and  ask  for  an  or^  that  the  complainant  ac- 
cept the  amount  dne  her,  with  coats,  and  as- 
sign the  dalm  to  him,  or  that  he  be  subrogat- 
ed t9  her'  rights,,  X  see  nothing  in  the  case 
to  rary  the  r«anlt  I  ^iTe  above  aiated, 

(se  N.  J.  B  .  ns)  '  ' 

CliAPI^X' T.  LBpWXTH. 
(PrerogatiTe  Coart  of  New  Jersey.   Oct  19. 

Ltru/BHCB-BuanBy  op  Faoor— Uxsdstainbd 

1.  A  testator  will  be  deemed  to  have  had  ca- 
pacity to  make  a  will  If  he  compreheoded  bia 
property,  the  nataral  objects  of  hislMraDty,  the 
duxacter  of  the  bnBlnesa  in  which  he  was  en- 
gaged, and  bb&  djbipositlou  he  resolved  to  make 
of  his  property,  when  he  gave  instructions  for 
the  will,  and  when  he  executed  it  though  there 
were  periods  before  and  after  the  making  of  the 
will  when  he  was  so  mentally  unsound  as  to  be 
Incapable  of  making  a  wnt 

2.  After  the  death  ofa  child's  father,  (ts 
grandfather  made  a  wQI,  leaving  it  $1,000  only, 
and  the  balance  of  his  estate,  of  S40,000,  was 
devised  to  two  daugt}ters  liTing  with  him.  The 

frandfapier  was  quite  old  and  feeble,  and  his 
nily  eoitifort  was  dependent  upon  the  ministra- 
tlAns  of  bis  daughters,  who  were  hostile  to  said 
.cbtld'a  mothn,  and,  hjul  expressed  a  purpose 
that  she  should  have  none  of  their  fa1;hers  mon- 
ey, and  often  represented  her  to  their  father  as 
twing  nnduly  extravagant  and  not  in  need  of 
sssistenee^  -and  ahodld  woritf  and  tfa^  did  nM 
permit  her  to  see  tiieic.  father  after  her  hus- 
band's  death.  They  declared  a  determination 
to  have  a  wilT  made,  and  procured  the  Scrivener, 
'  upon  whom  one  of  Aem  called  to  cause  him  to 
hasten  tb»  work,  and  reqioestad  their  physician 
to  prepare  the  will  while  the  scrivener  delayed. 
They  were  present  and  participated  in  every 
stage  of  the  preparation  aqd  execution  of 
■ioatnnntMft.  Their  father  pn^osed  to  leave  his 
giandcUld  %JI0O,  aad  it  waa  at  their  suggestion 
that  the  beqoeat  was  made  f 1,000.  Beld  such 
indicia  of  undae  Innij^iice  as  to  throw  the  bur- 
den' upon  the  proponents  to  show  that  ondne  Ih- 
Auence  waanot  eocertod. ...      i  ■ 
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3,  Where  the  proof  of  undue  influence  was  so 
strong  as  to  cast  upon  the  proponents  of  a  will 
the  harden  of  showing  that  such  influence  had 
not  licen  exerted,  such  burden  was  not  sustaio- 
ed  by  the  opiaions  of  the  subscribing  witnesses 
that  the  testator  had  not  been  infltienced,  and 
the  fact  that  the  testator,  during  the  months 
covered  by  the  process  of  will-making,  had 
echoed  the  arguments  of  the  favored  b»rs  for 

gartlally  disinheriting  a  proper  object  of  his 
ounty,  where  the  favored  heirs  did  not  testify 
and  explain  their  participation  in  the  produc- 
tion of  the  will,  and  deny  the  exertion  of  midne 
Influence. 

Appeal  from  orphan^  court  Bergen  county; 
Van  Valen,  Judge. 

In  the  matter  of  the  estate  of  James  Led- 
wlth,  deceased;  Trom  a  decree  of  the  orphans' 
court  on  appeal  of  Mary  Ledwlth,  as  guardian 
of  Vincent  Ledwlth,  a  minor,  reversing  the 
order  of  the  surrogate  admitting  the  wUI  to 
proba^  Ahnle  Claffey  a^als.  Affirmed. 

James  F.  Mlntnm  and  Mlchad  3.  Kelly,  ifor 
appelant  Milton  Demarest  and  l^mas  F. 
Magner,  £or  respondent 

McOILIi,  Ordinary.  James  Ledfvtth  died  In 
the  townshlp.of  Saddle  River,  In  Bergen  coun- 
ty, on  the  9th  of  July,  1894.  at  the  age  of  .84 
years,  leaving  a  paper  .which  was  executed  as 
his  wlU  on  the  15th  of  May,  1880,  the  validity 
of  which  Is,  the  subject  of  the.  present  omtest. 
His  wife  died  many  years  ago.  ,  He  had  three 
children,— a  son,  James,  who  died  In  Brooklyn, 
N.  X.,  on  the  13th  of  January,  1890,  leav- 
\pe  a  wife  and  two  children,  one  of  whom  was 
bom- after  his  death,  and  died  within  a  few 
months  after  its  birth;  and  two  daught«s, 
Julia,  who,  after  a  lingering  lllneBs,  died  of 
consumption  in  July,  1892,  and  Annley  who 
married  one  Claffey.  from  whom,  during  the 
time  In  question  In  this  controvert,  she  was 
separated.  In  early  life,  Mr.  Ledwlth  lived 
In  New  York  City,  and  was  there  engaged  hi 
the  business  of  selling  llqnors,  from  which,  and 
through  economy,  he  amassed  enough  mpney 
to  enaWe  bim  to  own  two  tenement  houses, 
built  upon  a  single  c^ty  lot  which  fronts  up- 
on East  Twelfth  street,  near  Av«iue  A,  In 
New  Yotk  City,  to  buy  a  few  tailldlng  lots  at 
fiaddle  River,  and  to  purchase  and  atoek  a 
small  farm  whicb  lies  partly  In  Bergen  coun- 
ty. In  this  state,  and  partly  In  Rockland  coun- 
ty, N.  T.,  upon  which  he  lived  from  1868  until 
bis  death,  In  1894.  ^he  dwelling  house  ovpn 
the  farm, is  Jn  New  Jersey,  and  hence  his  legal 
residence  at  ids  death  was  In  Bergen  -county. 
The  proofs  indicate  that  his  yeariy  fnoeme  was 
in  the  neighborhood  of  92,500,  and  that  his  es- 
tate was  worth  something  approximating  f40,- 
000.  Ibe  dteputed  will  contenH>lates  ihia  dis- 
posltlon  of  Us- estate:  Tbe  payment  of  his 
debts;  a  bequest  of  91r000,  ctiarged  upon  his 
entire  estate,  to  his  brother  Thomas  and  his 
two  daugh^n.  who  are  the  executor  and  ex- 
ecutrtces.  In  trust  to  be  divided  Into  as  many 
parts  as  there  dudl  be  children  of  bis  son 
James,  and  invested  and  paid  to  those  children, 
irespeottr^,  vpon  th^r  reachUtg  21  years  of 
age,  together-  wlth-  accnmnlatlons  of  interest 
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the  mother  of  the  children  to  tak«  the  $1,000 
In  case  they  should  all  die  before  reaching  21 
years  of  age;  and  the  gift  of  tlie  residue  of  his 
estate  to  his  two  daugbtera,  or  to  the  snrrlvor 
of  tbem  at  distribution,  and,  should  they  both 
Itredecease  him,  to  "their  hdrs  or  next  of  kin." 
Power  to  sen  land  Is  given  to  the  executor  and 
execntrlces.  Prior  to  the  residuary  clause  of 
the  will,  provision  Is  made  that  the  daughters 
shall  Iiave  the  right  to  continue  to  "use  and 
keep"  the  farm  so  long  as  they  or  either  of 
tbem  shall  continue  to  live  on  the  place.  The 
will  was  proved  ex  parte  before  the  surrogate 
of  Bei^en  cqonty,  and  admitted  to  probate,  on 
the  lOtb  of  July,  1894.  On  the  24th  of 
September  In  the  same  year,  an  appeal  was 
taken  to  the  orphans'  court  by  Mary  I^edwith, 
as  the  guardian  of  her  Infant  son,  Tlocent  Led- 
wlth,  who  was  the  sarviving  son  of  the  tee- 
t(itor'8  deceased  son  James;  and  thereupon 
such  proceedings  were  had  that  In  1896  It  was 
decreed  that  the  paper  admitted  to  probate  by 
the  Borrogate  was  not  the  will  of  James  Led- 
with,  and  that  the  order  of  the  surrogate  ad- 
mitting It  to  probate  be  reversed.  The  matter 
Is  now  beard  npon  appeal  from  such  decree 
of  the  orphans'  court,  upon  voluminous  proofs 
taken  In  that  court.  The  appellant  is  the  tes- 
tator's daughter  Annie,  and  the  respondent  Is 
his  daugbter-In-law,  Mary,  widow  of  the  de- 
ceased son,  in  her  cftpaclt7  u  guardian  of  ber 
Infant  son,  Vhicent. 

The  Insistence  upon  which  the  contest  Is 
based,  primarily,  is  that,  at  the  time  of  the 
execution  of  the  will,  James  Ledwlth,  suffer- 
ing from  senile  dementia,  lacked  capacity  to 
make  a  will,  and,.  In  that  condition,  had  the 
disputed  ^per  Imposed  npon  bhn  by  bis  daugh- 
ters, his  brother,  and  tbe  subscribing  witnesses; 
and,  secondarily,  is  that,  even  if  the  proofs 
should  be  held  to  be  Inanfflclent  to  estabUsb 
incapacity  to  make  a  wiU  under  favoraUe  cir- 
cnmstances,  they,  at  least,  exhibit  an  IntelleM 
80  far  enfeebled  as  to  present  a  fit  subject  for 
the'lmposltion  which  the  proofs  establish;  and, 
thirdly.  Is  that,  ft  actual  fraud  by  imposition 
be  not  shown,  tbe  proofs  warrant  the  rejection 
of  tbe  will  as  a  product  of  nndoe  Influence. 

It  Is  admitted  that  prior  to  his  death,  Id 
1804,  Mr.  Ledwlth  complet^y,  or  almost  com- 
pletely, lost  his  mind.  It  is  not  disputed  that 
be  BVttereA  from  senile  dementia.  Tbe  in- 
quiry through  the  evidence  has  been  as  to  the 
stage  the  disease  bad  readied  when  Instrac- 
tlons  for  the  will  were  given  and  the  Instru- 
ment fWMB  executed.  The  respondent  here 
and  appelant  In  the  oiphans*  court  insists 
that  she  noticed  a  change  in  Mr.  Ledwlth  as 
early  as  18S6.  Gharies  H.  Armstrong  and 
WUlIam  Kmse  testify  that  in  June,  1866,  Mr. 
Ledwlth  come  to  their  houses,  some  eight 
mUes  from  his  bom^  and  Insisted,  flnt  at 
one,  and  tlien  at  the  otbo-,  that  be  lived  there, 
and,  being  refused  admission,  that  he  remain- 
ed in  the  nelgbb(H>bood  all  the  night,  and  was 
taken  by  tbem  to  the  poor  house  tbe  next 
morning.  They  attribute  his  conduct  to  men- 
tal derangement   In  tJie  fall  of  the  aame 


year,  William  W.  Oldfleld,  a  restaurant  keep- 
er of  Spring  Valley,  says  that  Mr.  Ledwlth 
got  off  a  train  of  cars  from  New  York,  and 
was  BO  be^wildered  that  he  started  to  go  home 
the  wrong  way.  The  witness  attempted  to 
send  bim  home,  but  failed  to  do  bo,  and.  as 
a  result,  he  was  again  taken  to  the  poor 
house.  Mr.  Oldfleld  entertains  the  opinion 
that  Mr.  Ledwlth  was  not  under  the  influence 
of  intoxicants,  but,  for  the  time,  was  mentally 
deranged.  George  Saarosy,  a  merchant  of 
Spring  Volley,  and  Peter  J.  Christopher,  a 
near  nelghtwr  of  Mr.  Ledwlth,  both  witnesses 
for  the  respondent,  testify  that  in  1887  Mr. 
Ledwlth  was  In  possession  of  his  mental  f&c- 
nlties.  Jennie  Gillespie,  on  the  contrary,  wbo 
had  frequent  opportunity  to  see  Mr.  Ledwlth, 
thinks  tliat  bis  mind  was  giving  way  In  1887; 
and  John  Christopher,  a  son  of  Peter  J.  Chris- 
toph^,  expresses  the  same  opinion.  In  sup- 
port of  his  opinion,  John  Christopher  gives 
an  Instance  which  appeared  to  him  to  Indicate 
mental  Impairment  In  18S7  or  1888.  He, 
tiien  being  17  years  old,  drove  Mr.  Ledwlth  to 
Spring  Valley,  and  there,  among  other  things, 
stopped  at  an  express  office  to  get  a  bundle 
for  Mr.  Ledwlth.  He  says  that  he  got  out, 
and  tried  to  get  the  bundle  from  the  express 
agent,  but,  because  tbe  agent  did  not  know 
him,  he  was  sent  out  to  bring  Mr.  Ledwlth 
In  the  office.  He  tried  to  Induce  the  old  man 
to  get  out  of  tbe  wagon,  but  failed;  where- 
upon the  express  agent  came  out,  and  saw 
Mr.  Ledwlth,  who  got  out  of  the  wagon,  and 
went  Into  the  express  office.  There  the  agent 
wanted  him  to  sign  hi^  name  in  a  book,  and, 
upon  Mr.  Ledwlth's  saytng  that  he  could  not 
do  so.  the  agent  asked  him  to  make  his 
mark,  and  tbe  old  man  took  up  a  pen,  and 
made  a  cross  In  the  place  Indicated  by  tbe 
agent  It  seems  to  be  well  doubted  whether 
the  instance,  instead  of  supporting  young 
Obristopber's  opinion,  does  not  evince  intelli- 
gence In  Mr.  Ledwlth.  The'  man  would 
not  obey  tbe  boy's  direction  to  get  out  of 
the  wagon,  but  when  the  agent  came^  and 
he  saw  the  necessity  of  It,  be  went  into  the 
office.  When  be  was  aSked  to  sign  bis  name, 
be  sbiank  from  a  task  whidi  he  had  rarely 
performed,  taking  refuge  In  a  falsehood;  and, 
when  told  to  make  his  maA,  with  an  Intelli- 
gence which  exhibited  afl  apiKreclation  of  that 
which  was  required,  took  a  pen,  and  made  tbe 
cross  wliicb  Is  usually'  adopted  for  a  mark. 
As  to  the  year  1888,  the  respondent  testifies 
that  Mr.  Ledwlth  then  exhibited  mental  en- 
feeblement  carrying  about  brush,  pieces  «f 
wood,  and  other  thtnj^  from  place  to  place, 
uselessly,  and  apparently  without  object  Mr. 
Saarosy  r^embers  that  then  Mr.  Ledwlth. 
Inanely,  as  It  seemed  to  him,  would  repeat, 
"Aye,  Aye,"  In  reply  to  questions,  and  that 
In  the  summer  of  that  year  he  saw  Mr.  Led- 
wlth making  his  way  barefooted  through  nn- 
derbmsb  and  briers.  Peter  J.  Christopher 
says  that  after  harvest  In  that  year.  Mr.  Led' 
with  occupied  himself  in  the  aimless  trans- 
fer of  things  from  plooe  to  [dace,  as  tbe  ra> 
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spondent  sajs  she  noted  tbe  year  before;  and 
Jennie  GtUceple,  wUh  some  uncertainty  as  to 
the  time,  corroborates  him  in  this  particular, 
and  recollects  also  that  Mr.  Lednitb  was  then 
continually  watched,  as  though  a  child,  by 
his  daughters,  and  that  she,  at  the  instance  ot 
the  daughters,  took  him  to  the  village  of 
Spring  Valley  to  t>e  shaved.  The  respondent 
testifies  that  In  the  summer  of  1889  she  saw 
Mr.  Ledwlth  wear  a  fur  cap  on  the  hottest 
days,  and  two  or  three  rests  at  once,  and 
heard  htm  express  fear  that  the  rests  would 
be  stolen,  and  also  that  she  saw  him  put  eggs 
in  his  pocket,  and  aimlessly  carry  things  from 
place  to  phice,  and  that  he  then  wandered 
away  from'  home,  without  knowing  where  he 
was  going.  Emma  Christopher  testifies  that 
upon  an  occasion,  In  1889,  she  saw  Mr.  Led- 
wlth come  In  his  house,  and,  after  walking 
about  restlessly,  take  a  cushion  from  a  (;halr, 
and  throw  It  on  the  floor,  and,  after  looking 
at  the  chair,  throw  It  also  upon  the  floor, 
and  then  throw  a  shawl  and  some  papers  off 
a  lounge,  and  go  to  the  water  pall,  eridently 
to  throw  that  also  upon  the  floor,  when  his 
daughter  Julia  called  out  to  him,  "You  crazy 
old  fcKd,  let  that  be!"  Also,  that  she  then  saw 
him  go  to  the  fireplace,  and  take  a  clock  from 
the  mantel,  and  put  It  on  the  store,  and  then 
dip  his  hands  in  some  pots  of  cream  behind 
the  store,  and  saw  bis  daughter  wash  his 
hands,  and  heard  her  say,  "He  ■  Is  a  crazy 
fool."  She  further  says  that  the  day  aftM 
this,  while  she  wa^  churning  at  bis  house,  he 
put  rotten  apples  In  the  chum.  She  further 
testifies  that  In  the  same  year,  apparently  un- 
conscious of  the  Impropriety  of  his  condnct. 
he  used  the  floor  of  his  house  In  answer  to 
the  calls  of  nature.  The  father  of  this  wit- 
ness states  that  upon  two  or  three  occasions. 
In  1889,  the  old  man  n  as  so  far  demented 
that  he  failed  to  remove  his  clothing  when  he 
relieved  his  bowels. 

Speaking  of  the  year  1889,  Peter  S.  Van 
Orden,  a  witness  for  the  appellant,  says  that 
sereral  times  as  he  drove  past  Mr.  Ledwith's 
place,  and  stopped  for  a  short  time  with  the 
old  man,  he  failed  to  notice  anything  irration- 
al in  bis  conduct  or  speech.  To  the  same  ef- 
fect, a  Mr.  Tallman,  who  was  postmaster  at 
Spring  Valley,  says,  that  during  the  years 
1889.  1890,  and  1881  Mr.  Ledwlth  was  in  the 
habit  of  coming  to  the  post  office,  a  distance 
of  three  miles,  sometimes  alone,  for  bis  mall, 
and  during  those  years  would  call  the  witness 
correctly  by  name,  and  ask  for  his  mall,  and 
otherwise  bo  conduct  himself  as  to  Impress 
the  witness  that  be  was  in  possession  of  his 
mental  faculties.  Another  witness,  James 
Crouter,  instances  that  in  A{)ni,  1889,  be  was 
engaged  to  build  a  garden  fence  at  Mr.  Led- 
with's, and,  when  the  lumber  with  which  he 
was  to  do  the  work  was  brought,  it  proved 
to  be  hemlodt,  apd  Mr.  liCdwlth  refused  to 
pmnlt  it  to  be  used,  insisting  that  It  should 
be  pine.  The  witness  says  that  Mr.  Ledwlth 
was  right,  and  he  consequently  had  the  lum- 
ber changed.  At  the  same  time  the  witness 


was  called  upon  to  fix  the  hinges  of  a  cellar 
door,  and  explained  that  be  could  not  do  the 
work  because  the  hinges  should  be  leaded  into 
the  stone  on  one  side;  whereupon  Mr.  Led- 
wlth suggested  a  plan  for  securing  the  hinges, 
which  was  adopted,  and  proved  successful. 
During  this  work  the  witness  says  that  be 
ate  with  Mr.  Ledwlth,  and  from  time  to  time 
talked  with  him,  and  was  satisfied  that  he 
was  intelligent  This  witness  remembers  also 
that  in  the  year  1890  Mr.  Ledwlth  called  him 
correctly  by  his  name,  and  appeared  to  him 
to  be  In  possession  of  his  mental  faculties. 

It  is  remembered  that  Mr.  Ledwith's  bchi 
died  In  Brocdtlyn  on  the  13th  of  January,  1890. 
He  was  burled  on  the  16th  of  the  same  month. 
The  funeral  was  at  Brooklyn.  The  pi-oofa 
show  that  Mr.  Ledwlth  and  Mrs.  Claffey  went 
to  the  funeral,  leaving  home  on  the  15tb,  so 
that  they  might  be  at  the  wake  that  night. 
They  reached  Brooklyn  at  2  or  3  in  the  af ter^ 
noon,  and  later  went  to  New  York,  to  Mr.  Led- 
with's property,  on  East  Twelfth  street.  Th^e 
they  visited  Margaret  Keeoan,  the  janltress  o( 
the  houses,  and  took  supper  with  her.  Mra. 
Keenan  says  they  came  at  7  o'clock  in  the 
evening;  that  she  expressed  sympathy  for 
iVIr.  Ledwith  in  the  loss  of  bis  son,  and  that 
he  replied  that  he  knew  her  feeling;  that  be 
Inquired  for  her  husband  and  son;  that  be  ate 
supper,  but  did  not  talk  much  until  her  Hus- 
band came,  and  that  he  then  talked  with  her 
husband;  that,  when  he  went  away,  he  told 
her  not  to  give  any  of  the  rents  she  should  col- 
lect to  his  son's  wife.  Simon  Keenan  cor- 
roborates his  wife,  and  says  that  Mr.  Led- 
wlth talked  intelligently  with  blm  about  some 
old  neighbors.  Mary  Keenan  corroborates  the 
testimony  of  her  parents.  It  appears  that  an 
elderly  woman,  named  Brown,  who  bad  been 
one  of  Mr.  Ledwith's  tenants  for  some  20 
years,  was  living  in  the  building  above  the 
rooms  of  Mrs.  Keenan,  and  that  Mr.  Ledwlth 
went  alone  upstairs  to  her  rooms  to  see  her, 
and  kno<^ed  at  her  door,  and,  when  be  was 
admitted,  asked  her  how  she  was,  remarked 
that  her  room  was  very  warm,  asked  for  her 
son,  naming  him,  told  her  of  bis  son's  funeral, 
and  Invited  her  to  attend  it  Mrs.  Brown  says 
tliat  he  stood  talking  Intelligently  for  about  10 
minutes.  She  is  corroborated  by  her  daugh- 
ter, who  adds  that,  as  she  went  to  raise  the 
window  after  Mr.  Ledwith's  remark  about  the 
warmth  of  the  room,  he  said,  "You  are  just  as 
stout  as  you  ever  was;"  that  her  mother  spoke 
of  the  suddenness  of  his  son's  death;  and  he 
replied  that  it  was  a  great  blow,  that  he  had 
been  so  encouraged  by  the  physician  that  .be 
bellered  his  son  would  recover.  The  daughter, 
as  the  mother,  thought  that  Mr.  Ledwith  was 
intelligent  end  In  possession  of  his  mental 
faculties.  At  about  9  o'clock  he  started  bade 
to  Brooklyn  with  his  daughter  and  Jennie  Gil- 
lespie, who  had  accompanied  them.  Mary 
Keenan  went  with  them  to  the  street  car. 
She  says  that  the  old  man  suggested  the  [ko- 
priety  of  their  standing  upon  the  lower  comer 
of  the  street  the  proper  stopping  place  ot  a 
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down  car.  Aa  no  car  came,  they  walked  down 
a  block  to  Eleventli  street,  and,  In  doing  so, 
passed  a  florist's,  where  he  soggested  they  might 
purchase  some  flowers  for  the  funeral,  but  he 
was  persuaded  that  It  would  be  more  conven- 
ient to  buy  them  In  Brooklyn.  She  says  that, 
when  the  car  came,  he  shook  hands  with  her, 
end  said,  "We  will  see  you  In  the  morning?*' 
and  she  replied  in  the  affirmative.  The  only 
other  witnesses  who  speak  of  the  evening  of 
the  15th  of  January  are  Jennie  Gillespie  and 
the  respond^t.  Jennie  Gillespie  says  that  the 
old  man  was  very  quiet  In  going  from  Spring 
Valley  to  Brooklyn,  but  in  returning  from  New 
Tork  to  Brooklyn,  at  night,  he  acted  so  eccen- 
trically In  the  street  car  as  to  attrax:t  the  at- 
tention of  the  other  people,  and  give  her  trouble 
to  quiet  him.  The  respondent  says  that  dur- 
ing the  night  In  Brooklyn,  as  Mr.  Ledwith 
sat  up,  he  failed  to  express  grief  for  the  loss 
of  his  son,  and,  when  some  man  came  In  dur- 
ing the  night  With  a  silk  hat,  Mr.  Ledwith 
claimed  It  as  one  he  had  lost  years  before. 
The  foneral  took  place  early  in  the  morning 
of  January  leth.  Mr.  Ledwith  attended  it  In 
a  carriage,  accompanied  by  his  daughter  An- 
nie and  James  and  Jamie  Oillcsple.  He  had 
breakfast  before  he  went,  but  during  the  re- 
mainder of  the  day,  and  until  he  got  home  to 
his  house,  three  miles  from  Spring  Valley,  at 
night,  he  was  without  food.  James  Gillespie 
says  that,  at  one  place  where  the  parties  stop- 
ped to  drink,  the  old  man  had  a  glass  of  hot 
lemonade,  but  that  that  wis  alL  The  night's 
vigil  and  the  day's  starvation  exhausted  him. 
Both  the  Gillesples  say  he  did  not  realize 
where  he  was  going  when  he  went  to  the  fu- 
neral, and  that  late  in  the  day,  while  he  was 
still  In  the  carriage,  he  became  violent,  and 
tried  to  break  out  It  api>eais  that,  after  be 
r^ched  home,  he  so  acted  that  one  of  his 
daughters  aald  that  he  was  out  of  his  mind. 
Later  In  the  erraihig,  after  be  had  his  supper, 
he  became  more  quiet. 

For  three  or  four  years  before  the  son  died, 
he  took  the  general  management  of  his  father's 
tenements  In  New  York  City.  He  deposited 
the  moneys  collected  from  tenants  from  time 
to  time  In  bank  to  the  credit  of  his  father. 
Atter  the  son's  death,  John  Van  Benschoten 
was  employed  to  do  this  woik,  and  he  contin- 
ued to  act  as  agent  until  Mrs.  Olafley  dis- 
charged him.  Mr.  Van  Benschoten  appeared 
as  a  witness  called  by  the  respondent.  He 
testlfled  that  about  the  1st  day  of  February, 
1800,  he  called  at  Mr.  Ledwlth's,  to  arrange 
the  terms  of  his  employment,  and  first  saw 
Mr.  Ledwith's  daughters,  the  father  being  but- 
side  of  the  house.  The  daughters  called  their 
father,  and,  when  he  came  in,  they  asked  what 
percentage  upon  the  collections  the  witness 
would  charge,  and  he  replied  to  Mr.  Ledwith 
that  the  charge  would  be  5  per  cent.,  and  ask- 
ed If  that  would  be  satisfactory.  The  daugh- 
tertf  replied  In  the  affirmative,  but  tbe  father, 
after  waiting  for  a  time,  which  Sfiemed  to  the 
witness  long,  replied,  "Too  much,"  repeating 
several  times;  and  then  added,  "Well,  I  hope 


you'll  do  you  duty."  The  witness  said,  *1 
hdpe  so;"  and  the  old  man  replied,  "I  hope 
youH  earn  the  money."  Mr.  Van  Baischoten 
ftirther  says  that  after  that  time  he  shrank 
from  dealing  with  Mr.  Ledwith,  because  the 
latter  rambled,  and  he  feared  they  could  not 
reach  an  understanding.  He  thought  that  !^Ir. 
Ledwith's  mind  was  not  clear.  He  says:  "He 
was  honest;  his  intention  was  right;  but  you 
coul'ln't  converse  with  him  long  enough."  He 
therefore  avoided  Mr.  Ledwith  and  all  business 
communications  with  him.  On  one  or  two  oc- 
casions the  old  man  asked  him  how  he  was 
getting  along,  and  the  witness  replied  to  the 
family  generally,  and  not  to  Mr.  Ledwith.  It 
does  not  appear  that  the  witness  ever  attempt- 
ed to  converse  with  Mr.  Ledwith  about  his 
business.  He  frankly  states  that  such  an  at- 
tempt would  have  been  unpleasant  to  him,  be- 
cause of  the  old  nmn's  repetition.  Maria  Gil- 
lespie, who,  when  she  testlfled,  appeared  to 
have  been  employed  In  the  home  of  the  re- 
spondent, says  that  In  rebruary,  1890,  Mr. 
Ledwith  habitually'  went  about  the  yard  pick- 
ing up  sticks  and  whatever  came  In  his  way, 
and  that  along  In  April,  1890,  his  daughters 
would  not  trust  him  to  go  to  the  village  alone; 
that,  when  he  went  to  be  shaved,  some  one 
was  sent  with  him;  that  she  (the  witness)  at 
times  accompanied  him  to  the  village  when 
he  went  to  be  shaved,  and  would  receive  the 
money  for  the  barber  from  his  daughters,  and 
give  it  to  the  old  man  when  he  reached  tbe 
village.  She  says  that  about  that  time  the 
daughters  were  In  the  habit  of  ordering  their 
father  about,  and  that  sometimes  he  was  ot)e- 
dient  to  their  orders,  and  at  other  times  would 
not  obey  them.  Ephralm  C.  Bass  testifies 
that  he  married  Melissa  Christopher,  a  neigh- 
bor of  the  Ledwiths,  in  January,  1890,  and 
that  from  the  23d  of  December,  1889,  to  the 
latter  part  of  January,  1890,  he  lived  at  the 
house  of  his  father-in-law.  He  was  then  a 
Western  cowboy.  He  came  to  the  East  for 
the  purpose  of  getting  married,  and  at  the  end 
of  January  returned  to  the  West  He  came 
back  to  the  East  again  In  1891,  and  is  now  a 
motorman  upon  the  electric  railway  In  Brook- 
lyn. About  the  time  that  the  younger  James 
Ledwith  died,  night  and  morning  be  did  chores 
about  the  I«dwlth  place.  He  ssKfs  that  Mr. 
Ledwith  would  get  up  In  the  morning  at  9  or 
30  o'clock,  when  called  by  a  daughter,  and  that 
the  daughters  would  wash  and  dress  him  and 
give  hhn  his  breakfast;  that  at  times  he  would 
go  out  and  wander  away  and  get  lost,  sd  that 
on  three  occasions,  fn  January,  the  witness 
had  to  find  him  and  bring  him  home;  that, 
when  found,  on  each  occasion,  the  old  man  did 
not  appear  to  know  where  he  was;  that  he 
was  unable  to  do  anything  properly;  tiiat, 
whett  he  attenjpted  to  look  after  Qie  cattle,  he 
would  overfeed  them;  that  at  times  he  had  to 
be  taken  to  attend  to  tiie  calls  of  nature,  or 
would  act  as  an  Infant,  in  disregard  of  his 
clothing;  that  he  did  not  take  part  hi  the 
household  management;  that  all  bills  were 
paid  by  his  daughters;  that,  at  the  very  first 
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visit  of  tbe  witness  to  tlie  boose,  Mr.  Ledwlth 
took  a  hot  tea  kettle  from  tbe  stove,  and  put  It 
on  tbe  mantel,  and  then  picked  up  the  clock, 
and  tbrew  It  on  the  floor,  and  broke  It;  and 
that  his  daughter  Annie  then  said.  "He  Is 
crazy  anyhow,  and  don't  know  what  he  Is  do- 
lag."  John  Chrlstopber  tecitlflet;  that  in  tbe 
spring  of  1890  be  at  times  did  chores  for  the 
Ledwitbs,  and  that  he  remembers  that  Mr. 
Ledwltb  would  be  in  bed  at  8  and  9  o'clock  In 
the  morning,  and  tbat  his  daughters  would 
wake  him;  that  In  May,  1890,  the  witness 
built  a  fence  to  keep  Mr.  i^edwlth  out  of  his 
daugbtM^'  flower  garden,  because  he  would 
tmconsclonsly  trample  down  tbe  flower  beds; 
that  tbe  old  man  was  accustomed  then  to 
wander  aimlessly  about,  wlthotxt  being  able  to 
do  anythhtg  nsefm;  and  tbat  In  June,'  1890, 
the  witness  remembers  that  tbe  old  man  soiled 
his  clothing  in  answer  to  a  eal^  of  nature,  wlfb- 
ont  appsreiitl7  understanding  what  be  had 
done. 

The  Rev.  Charles  Mull,  a  prl^  tesUflee  tbat 
be  saw  Mr.  Ledwltb  10  or  12  times  between 
the  latter  part  of  the  year  1889  and  May,  1890, 
and  tbat  be  thought  tbat  Mr.  Ledwltb  was 
then  In  his  second  chlldbood;  that  be  was  not 
Irrational,  but,  as  a  child,  did  cbtldlsh  acts, 
without  folly  understandtog,  and  yet  at  the 
same  time  bad  power  of  reason;  tbat  he  would 
answer  some  questions  correctly,  especially 
tiiose  which  called  upon  his  memory  of  long 
past  erents,  but  would  hare  difficulty  with 
questions  concerning  present  matters,  under* 
standing  about  as  a  child  would.  Melissa  Bass 
relates  tbe  putting  of  tbe  tea  kettle  on  tbe 
mantel,  which  was  testifled  to  by  her  husband, 
but  does  not  corroborate  her  busl>and  as  to  the 
clock.  While  her  ndsband  says  tbat  Mr.  Led- 
wltb threw  down  the  dock,  and  broke  It,  sbe 
says  ^t,  at  another  time  from  the  putting  of 
the  tea  kettle  on  the  mantel  piece,  Mr.  Led- 
wlth was  going  to  break  tbe  dock,  btit  It  was 
taken  from  him.  She  gives  an  Instance  of  tbe 
old  man  soiling  himself  as  stated  by  her  hus- 
band and  her  brother  John  Christ(^her,  and 
says  that  In  tbe  spring  of  1890  be  would  at 
dmes  use  tbe  waSh  basbi  and  water  bucket  as 
be  would  a  bedroom  chamber.  She  says  that 
at  tbat  thne  he  had  to  be  constantiy  watched, 
because  of  his  mental  hresponslblllty,  to  keep 
him  from  being  harmed  and  doing  harm.  Pe- 
ter  3.  Obrlatopher  gives  testimony  similar  to 
tbat  of  fafs  children.  The  respondent  testifies 
that  Mr.  Ledwltb  ceased  to  manage  fala  New 
York  property  in  1886  or  1887,  and  tbat  at  tbat 
time  his  son  took  charge  of  it,  and  ttiat  there- 
after Mr.  Ledwltb  did  not  attend  to  It;  that 
in  February,  1890,  sbe  visited  blm,  and  saw 
bim,  without  apparrat  piu^&e,  tearing  up 
some  almanacs  and  a  colored  picture;  tbat 
she  did  not  then  meet  and  conv^e  with  blm, 
because  hts  daughters  would  not  permit  her  to 
do  so;  tbat  she  did  not  see  blm  again  until  the 
fan  of  1890. 

Dr.  Henty  0.  Weer,  who  was  the  pbysldan 
In  attendance  iq>on  Julia  Ledwlth  in  1890,  tes- 
tlfles:  HoLt,  prior  to  the  execution  ot  the  will. 


be  bad  made  about  40  visits  to  Ms  patient, 
and  tbat  during  them  he  frequently  saw  Mr. 
Ledwlth.  Tbat  on  the  16th  of  May,  the  day 
after  the  will  was  execnteS,  at  the  Instance 
of  Mr.  Ledwlth'8  daughters,  he  specially  con- 
versed with  the  old  toan,  wMh  a  view  to  as- 
(^tain  his  competency  to  make  a  will.  That 
he  talked  with  Mr.  Ledwlth,  and  was  eatifl- 
fted  ttiat  he  was  competent,  and  thereupon,  at 
the  Suggestion  of  the  daughters,  made  an  en- 
try In  bis  memorandum  btxk,  which  is  this: 
"May  16, 1890.  Am  requested  to  make  memo- 
randum tbat  James  Ledwltb  made  bis  wIH 
yesterday,  and  bis  mind  Is  good,  and  be  Is 
tompetent  to  transact  any  bushiess."  That  he 
cannot  recall  the  entire  conversation  with  Mr. 
Ledwltb  at  the  thne  stated,  but  does  remem- 
ber that  tbe  old  man  asked  bbn  if  be  lived 
where  he  formerly  did,  to  which  the  doctor  re- 
pUed  that  be  did,  at  Park  Hidge,  and  Mr.  Led- 
wltb replied  that  be  remembered  tbe  plac^ 
and  then  described  the  road  leading  to  It  from 
tbe  main  road  to  Hackeilsack,  and  said  that 
he  had  frequentiy  driven  past  It  when  be  was 
going  to  Hackensack.  That  he  also  talked 
intelligently  abont  a  slight  ailment^  for  which 
tbe  doctor  then  treated  blm.  Mark  Dewsnap,' 
a  neighbor,  testifies  that  he  saw  Mr.  I^with 
after  tbe  death  of  bis  son,  and  tbat  Mr.  Led- 
wlth said  tbat  he  did  not  Uke  the  family  hts 
son  was  married  In,  and  did  not  wish  lils  prop- 
erty squandered  hi  It  The  witness  did  not 
notice  tbat  Mr.  Ledwltb  changed  mentally 
until  after  tbe  daughl^  Julia  died,  ta  1892. 
Stephen  H.  Burr,  a  merchant  of  Spring  Val- 
ley, witii  whom  Mr.  Ledwlth  dealt,  remembers 
that  shortly  after  the  death  of  bis  son  Mr. 
Ledwltb  Was  In  tbe  store,  and  Mr.  Burr  spoke 
to  him  about  his  son's  death,  to  which  Mr. 
Ledwltb  replied  that  he  did  not  expect  the 
young  man  to  go  befoi-e  he  did.  Frederick 
P.  Van  Riper,  a  neighboring  farmer,  testifies 
that  he  saw  Mr.  Ledwltb  shortly  after  bis 
son's  death,  and  tbe  old  man  then  said  that 
bis  son  bad  died  of  pneumonia,  and  bad  been 
sick  only  a  few  days,  Tbe  witness  thought 
tbat  Sir.  Ledwlth  was  Intelligent  in  his  con- 
versation. The  testbnony  of  Mr.  Tallman, 
tbe  postmaster  at  Spring  Valley,  to,  as  already 
stated,  that  during  the  year  1890  Mr.  Led- 
wlth would  come  for  his  mall.  And  Nelson 
May,  tbe  blacksmith,  states  that  during  1890 
Mr.  Ledwlth  came  to  him  from  time  to  time 
to  bave  work  done,  and  conversed  intelligent- 
ly. He  8[ieclally  Instances  a  visit  by  iSr.  Led- 
wltb to  Mm  In  1891*  when  Mr.  Ledwith  came 
to  blm  alone  on  horseback,  to  have  the  horse 
shod  and  an  Inm  bolt  mended,  and  gare  bis 
Instructions  clearly,  and  remalded  more  than 
an  hour,  until  th^  work  was  done,«ta1kIng  in- 
telllgeutly.  Dr.  Jahies  A.  Dlngman  says  tbat 
upon  one  occasion,  hi  1SS9  or  1890,  Mr.  Led- 
wltb came  to  his  office,  and  talked  Incoherent- 
ly and  Itfatlonally,  so  that  tbe  doctor,  think- 
ing him  to  be  drank,  took  him  home;  but  that 
after  that,  for  a  period  of  three  mouths,  he 
prescribed  for  Ledwlth  to  cure  an  ail- 
ment; dnrtag  which  pniod  Mr.  I^edwith  used 
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to  call  at  his  office,  and  that  then  Mi.  Led- 
•with  paid  him  in  caab,  and  then  acted  and 
talked  as  one  mentally  competent.  John  P. 
Euhl  says  that  late  in  1S8!>  or  in  January  or 
Febi-uary,  1890,  he  met  Mr.  Ledwith  driving 
alone,  looking  for  the  home  of  Mr.  Debaun, 
the  tax  collector.  He  asked  the  witness  to  di- 
rect blm,  saying  that  he  wanted  to  pay  li!a 
taxes.  He  said  that  his  son  was  dead, .  and 
that  his  daughter  was  sick,  and  so  be  bad  to 
attend  to  the  f)aymefLt  himself;  that  be  would 
have  known  the  [dace  It  he.  had  driven  upon 
the  other  road. 

It  will  not  be  necessary  to  follow  with  par- 
ticularity the  testimony  as  to  Mr.  Ledwith'a 
mental  condition  after  the  will  was  made. 
It  will  suffice  to  say  of  it  that  the  witnesses 
decidedly  vary  in  their  impressions  of  his  con* 
dltlon,  and  In  thehr  narration  of  Incidents  lllus- 
trative  of  his  rational  and  Irrational  conduct 
until  the  time  of  Julia's  death,  in  1S92,  after 
which  time  the  majority  of  them  assent  that 
his  m^tal  condition  would  not  admit  of  his 
transacting  bu^ness. 

It  is  apparent,  I  think,  from  the  references 
X  have  made  to  the  testimony,  that.  If  credit 
be  given  to  all  the  witnesses,  Mr.  Ledwltb, 
dtiring  the  year  1890,  and  possiuly  earlier,  was 
at  times  Incompetent  to  transact  business,  and 
at  other  times  had  sufficient  possession  of  bis 
mental  f-acultiea  to  enable  blm  to  Intelligently 
comprehend  all  that  was  needful  In  making  a 
wlU.  Tbe  majority  of  the  witnesses  who 
cam^  In  frequent  contact  with  him  express 
the  oE^nion  that,  in  tbe  period  when  the  will 
was  made,  be  lacked  capacity  to  transact 
business;  but  they  fall  to  satisfy  me,  by  de- 
tail of  circumstances,  of  the  correctness  of 
their  conclusion.  There  are  many  little  Inde- 
finable actions  in  one  who  Is  Incompetent 
which  are  difficult  for  witnesses  to  explain  ot 
communicate  distinctly  in  their  testhnony. 
For  this  reason  the  opinions  of  those  who  are 
constantly  In  company  with  the  subject  of 
tbe  inquiry  are  permitted  to  be  given  in  evi- 
dence, but  the  weight  of  an  opinion  must  de- 
pend upon  the  facts  which  the  witness  nar- 
rates to  sustain  It,  b}s  opportunities  of  obser- 
vation, and  his  inteHigence  iand  freedom  from 
bias.  Waddlngton  v.  Buzby,  45  N.  J.  Eq.  173, 
174,  16  Atl.  690.  As  has  been  seen  in  tbe  in- 
cident related  by  John  Christopher  concerning 
Mr.  Ledwitb'a  conduct  at  the  express  office, 
tbe  fact  rather  tends  to  overthrow  then  to  sup- 
port his/)plnion. 

The  greater  number  of  opinions  of  witnesses 
against  the  competency  of  Mr.  Ledwith  come 
from  five  members  of  the  Christopher  family, 
and  three  memtiers  of  the  Gillespie  family,  and 
the  respon(^nt  The  head  of  the  Christopher 
family  Is  a  farmer,  who  worked  part  of  Mr. 
Ledwith*s  lands  upon  shares,  but,  since  the 
management  of  the  property  has  come  Into 
tbe  daughters'  hands,  lias  ceased  to  be  so  em- 
ployed. From  bis  own  statement,  he  appears 
to  also  be  a  pettifogger. and  promoter  of  liti- 
gation. He  says  that -he  baa  pushed  cases  to 
tbe  supreme  court  In  his  state.  It  U  claimed 


that  he  zealously  espouses  the  cause  of  the 
respondent,  and  that  It  Is  a  Just  inference 
from  tbe  attitude  of  his  family  as  witnesses 
that  be  is  promoting  the  litigation  in  this  case. 
As  to  tbe  Gillespie  family,  it  la  shown  that, 
at  tbe  time  the  testimony  was  taken,  one  mem- 
ber of  it  was  employed  by  the  respondent's 
mother  in  ttie  respondent's  home.  Other  wit- 
nesses, on  both  sides,  have  been  subjected  to 
criticism  on  the  score  of  Interest  or  bias  of 
some  kind.  I  think  that  Interest  or  bias  suffi- 
cient to  wholly  destroy  credibility  has  not 
been  sbown  In  the  case  of  any  witness;  yet 
in  many  instances  enough  has  appeared  to 
warp  the  Judgment  of  the  witness,  and  weak- 
en my  confidence  in  the  conclusion  he  or  she 
has  expressed.  Making  allowance,  where  I 
think  It  should  be  made,  for  exaggeration  due 
to  ignorance,  lack  of  appreciation,  and  the 
zeal  Ox  Interest,  I  conclude,  as  I  have  stated, 
that  Mr.  Ledwith  was  sometimes  Incompetent, 
and  other  times  competent,  to  make  a  will. 
In  this  situation,  it  becomes  manifest  that  the 
greatest  attention  must .  be  directed  to  the 
proofs  of  Mr.  Ledwith'a  condition  at  the  very 
times  when  Instructions  were  given  for  the 
preparation  of  the  will  and  the  Instrument 
was  executed. 

The  subscribing  witnesses  to  the  will  are 
William  H.  Kelly,  a  lawyer  of  New  York 
City,  whom  I  infer,  from  the  fact  that  he  is 
called  "Judge"  and  "ex-Judge,"  at  one  time 
held  some  Judicial  position,  and  John  J.  Mur- 
ray, also  of  New  York,  a  nephew  of  Mr.  Led- 
with's  deceased  wife.  Tbe  proofs  show  that 
In  January,  1890,  sh<H^ly  after  the  death  of 
the  younger  James  Ledwith,  at  the  Instance 
of  Annie  Claffey,  who  wrote  to  Mr.  Murray 
that  her  father  wished  to  moke  a  will,  Mur- 
ray called  upon  Mr.  Kelly,  and  told  blm  what 
w^s  wanted,  and  asked  him  to  visit  Mr.  Led- 
with. Mr.  Keliy  delayed  the  visit  until  late 
in  February,  and  then  he  and  Mnrray  went 
together  to  Spring  Valley,  to  see  Mr,  Led- 
with. Mr.  Kelly  says  that,  when  he  entered 
the  house,  be  found  the  old  man  and  bis  two 
daughters  together.  Murray  introduced  him, 
and  then  he  and  Mr,  Ledwith  conr^^^^^d,  first 
about  Kelly's  mother  and  .family,  and  then 
Mr.  Ledwith  Introduced  the  subject  of  the 
church  with  which  they  had  fonn^ly  be&i 
connected  in  New  York,  and  its  pastcK*.  Aft^ 
some  conversation  of  this  kind,  Mr.  K^y  ask- 
ed Mr.  Ledwith  what  property  he  had;  and 
Mr.  Ledwith  replied  that  he  had  a  farm,  sit- 
uated principally  in  Bergen  county,  in  this 
state,  but  partly  in  New  York;  that  he  owned 
two  tenement  houses  on  one  lot  in  New  York 
City;  that  he  had  some  money  in  bank,  and 
tbe  stock  and  farming  utensils  on  tbe  place 
where  he  re^ed;  that  his  sou  had  married,  and 
had  recently  died  in  Brooklyn,  where  he  had 
lived;  that  his  two  daughters  lived  with  him; 
and  that  he  desired  to  leave  lila  prope^  prin- 
cipally to  bis  daughters.  Mr.  KeUy  states 
that  be  remembers  the  substance  of  what  Mr. 
Ledwith  said,  but  not  his  [K«clse  languagev 
and  that  port  <tf  the  inforiBation  he  obtained. 
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waa  In  the  shape  of  answ^  to  his  questions, 
and  itart  was  Tolnnteered  by  Mr.  Ledwlth. 
His  visit  was  Bome  two  or  three  hooia  long, 
and  during  It  the  oonrersatlon  was  principally 
Bbont  the  wlU;  that  Mr.  Ledwltb  was  hla 
chief  entertainer;  that  they  walked  oat  and 
ImAed  at  the  phtce;  that  Mr.  I<edwlth*B  In- 
structJona  were  '*Tery  clear";  that  there  may 
have  been  snggestlons  by  the  daughters  In 
conzse  of  them,— at  least  the  dangbten  Join- 
ed In  the  conreiBatlon  In  which  thQy  were 
glvra,— bat  that  Mr.  Ledwltb  did  not  ac- 
quiesce In  that  which  his  daughtns  may  have 
aald.  Be  says:  "He  was  a  very  stnbbwn 
man,  and  he  waa  the  boss.  He  was  very 
firm.  *  *  *  He  was  a  man  who  would  not 
let  anybody  have  much  to  say  about  his  proph 
extj."  Thto  impression  the  witness  received 
in  the  two  or  time  hours'  Interview,  for  he 
had  not  seen  Mr.  Ledwith  before.  He  adds 
that  he  did  not  have  difficulty  In  drawing  Mr. 
Ledwith  out;  that  Mr.  £<edwitfa  was  "per* 
fectiy  clear,  perfectly '  InteUlgent,  and  very 
Una.**  The  witness  made  a  memoraodujn  of 
the  Instructions,  but  at  the  time  of  his  exam- 
ination had  been  unable  to  And  It  He  re- 
turned to  New  YoA  to  pr^ure  the  wUl.  A 
second  visit  he  made  alone,  some  six  weeks 
or  two  mtmths  after  the  first  During  the  In- 
terval between  the  first  and  second  visits, 
Mrs.  caaltey  called  h.t  his  office  In  New  Toric, 
and  said  thai  she  was  In  New  Tork  shppplng, 
and  that  her  fatber'had  asked  her  to  call  up- 
on him;  that  hei*  father  waa  a  little  annoyed 
the  delay,  and  would  like  to  have  the 
will  copipletejl.  Hfe  aajB  that  he  has  no  rec- 
ollection of  Mrs.  Cnoffey's  speaking  of  the 
prorjslona  of  the  will;  that,  at  any  rate,  ha 
would. not  have  taken  directions  from  ber. 
He  says  that  .at  the  second  visit  he  again 
met  the  father  and  the  two  daughters,  and 
read  to  MQr.  Ledwith  that  which  he  had  pre- 
pared, and  discussed  It  with  him,  and  that 
modlflcatlMis  were  su^ested  'by  Mr.  Led- 
wltii.  He  says  that  the  daughters  took  part 
In  the  conversations,  dw^llng  upon  the  de- 
tfrsd  jffDvlaion  as  to  thdr  occupancy  ot  the 
farm,  and  that  the  fathar  finally  aa\A  that 
he  thought  it  best  to  let  th^  have  the  farm 
as  long  as  either  of  them  cared,  and  then  to 
have  it  aoM.  The  witaess  adds:  "He  didn't 
seem  to  want  to  bind  them  to  pontlnue  all 
their  Uvea  on  the  farm,  and  yet  he  thought 
It  waa  a  good  place  for  them  to  live."  There 
was  also,  he  says,  discussion  as  to  the  pro- 
prle^  of  making  the  $1,000  tor  his  son's  chil- 
dren poyalde  in  Installments,  and  some  flour- 
ing in  respect  to  that  Out^de  tiie  matter 
of  the  wQI,  the  wltoess  says  that  he  talked 
with  the  old  man  as  to  past  events,  adding: 
"I  found  him  at  that  time  to  be  quite  6nter- 
talnlngj*  This  Interview,  like  the  former, 
was  two  or  ttiree  hours  long.  The  witness 
took  notes  of  his  Instructions  at  this  visit, 
but  bos  not  befu  aUe  to  find  them.  He  went 
bock  to  New  Tork,  and  redruFted  the  wUI, 
and  on  the  15th  of  M{^,  1800,  with  Murr^, 
wmt  to  iSx.  Ledwith  again.   Jn  addition  to 


Mr.  T^wlth  and  his  daughters,  Thomas  Led- 
with, the  brotho'  of  the  testator,  was  pres- 
«it   Mr.  read  the  wlU  carefully.  In 

the  presence  ctf  tiiose  there,  and  then  handed 
It  to  Mr.  Ledwith,  who  asked  for  p«i  and  ink 
and  a  sheet  of  paper,  to  practice,  wrote  his 
name  two  or  three  times  upon  the  sheet  of- 
paper,  and  then  signed  the  will.  Tbe  wUl 
was  then  duly  declared  and  duly  signed  .by 
the  wltnesMS,  Kelly  and  Murray.  1^.  Edly 
says  that,  before  the  execution  of  the  docu- 
ment, he  talked  out  ^th  Mr.  Ledwith.  so  as 
to  be  away  fn»n  the  others,  and  asked  him 
if  the  91,000  was  ^  be  wanted  to  leave  bis 
son's  chlldr^  and  the  old  man  8ald,'"TeB," 
and  the  witness  said,  *^  your  mind  fixed  on 
that?*  to  which  Mr.  Ledwith  zepUed.  "Poal- 
tlvely,"  adding  that  he  did  not  wont  his  son's 
wife  to  spend  his  hard-earned  mcmey;  that 
his  son's  wife  waa  extraTOgont  The  snb- 
sctHaDg  witness  Murray  states  that  at  botib 
his  visits  be  found  Mr.  Ledwith  to  be  In  po«- 
sesaloa  of  bis  mental  faculties.  He  r^tes 
conversations  to  shov  the  cwrectoess  of  his 
conclorion.  He  corroborates  A&.'Kdly  as  to 
the  clrcunutances  sniroundjng  the  execntlon 
of  the  will,  and,  among  them,  the  private  con- 
versation Mr.  Kelly  had  with  Mr.  Ledwith 
outside  the  house.  His  account  is  this: 
'The  Judge  [meaning  Kelly]  says:  *Now,  Mr. 
Ledwltii,  are  yon  stni  wishing  to  give  tiiat 
11.000  to  the  cfalldr  He  says:  Tee,'  Itbfaik 
the  Jndge  proceeded  with  htm  a  llttie  while, 
and  he  asked  him  a  second  and  a  tfiird  time. 
He  says:  1  will  make  no  change  It  will 
be  a  91,000.'  *  *  *  I  made  one  remark: 
'Why  not  give  him  the  son's  Share?*  There 
was  no  reply  to  it  Mr.  Kel^  sold:  1>o  yon 
think  that  la  enough.  , Mr.  Ledwlthr  'I  think,' 
he  said,  that  Is  enonghf  and  I  think  he  also 
said,  also  about  his  money,  he  earned  it  hard. 
He  made  that  rmaA  regarding  the  $1,000; 
he  earned  the  money  hard,  and  didn't  want  It 
to  be  spent  foolishly,— something  of  that 
kind.*"  Thomas  Ledwith  also  testifies  that 
he  saw  his  broths  sign  the  win.  Mrs.  Claf- 
fey,  the  only  other  surviving  person  present 
was  not  sworn  as  a  witness- 

If  these  witnesses  tell  the  truth,— and  I  do 
not  perceive  sufficient  ground  fbr  disbelieving 
them,  though  I  am  constrained  to  think  that 
Mr.  Kelly's  testimony  may  In  some  respects 
be  exaggerated,— thm  can  be  no  doubt  that 
when  the  testator  gave  Instructions  for  the 
win,  and  when  he  executed  it,  he  possessed 
amide  capacity  to  make  It  He  comprehended 
hla  property,  the  natural  Objects  of  his  bounty, 
the  character  ot  the  buslnesa  In  which  he  was 
engaged,  and  the  dispoettlon  be  reserved  to 
make  of  his  property.  .  His  capacity,  t  think, 
was  equal  to  the  task  he  was  called  upon  to 
perform.  Waddington  v.  Bnzby,  supnii. 

But  it  Is  insisted  that  the  will  was  imposed 
upon  the  testator.  The  snbscnblnir  witoesses 
reiterate  with  empluuds  that  Mr.  Ledwith  fully 
understood  what  he'  was  doing,  po^essed  am- 
ple ability  to  care  tor  himself,  and  exhibited 
determluatim  to  have  his  dwn  way.  Mr.  Kel- 
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ly  declares -^at  he  ma  tbe  "boss";  that  he 
was  "very  Arm";  that  "he  was  a  man  who 
would  not  let  anybody  have  much  to  say  about 
hit  property."  And  Mr.  Mnrray  gives,  as  an 
Instance  of  his  resolution,  his  reply  to  Mr.  Kel- 
ly's In^ortunlty  as  to  the  amount  to  be  given  to 
the  sxandchlldren:  "I  will  make  no  change. 
It  wm  be  a  $l,00a"  It  18  bnposBible,  If  this 
IB  believed,  to  hold  that  Mr.  Ledwith  was  the 
subject  of  Imposition. 

Let  ns  look  at  the  other  prooft  submitted  hi 
this  connection.  John  Van  Benschoten  says 
that  abont  the  8d  or  4th  of  February,  1890, 
having  a  letter  written  by,  Mrs.  ClaCFey  to 
Mrs.  Keenan,  which  Introduced  him  as  the 
new  property  agent,  he  went  with  the  sub- 
scribing witness  Murray  to  see  Mrs.  Keenan, 
and  that,  a^,  he  and  Murray  were  comhig 
away,  Mnrray  said  to  him:  "I  want  to  stop 
and  see  Mr.  Kelly,  or  Judge  Kelly.  In  regard 
to  writing  Mr.  Ledwltb's  will.  'We*  want  to  get 
the  old  gentleman  to  itaka  his  wllL  "W^  don't 
want  to  let  the  money  go  out  of  tbe  family.** 
Dr.  Keer  te^es  that,  a  few  days  before  the 
win  was  executed,  Mr.  I«dwlth*8  daughters, 
who  were  together  at  the  time,  asked  him  If 
he  ever  wrote  wills,  and,  upon  his  replying  In 
the  affirmative  asked  him  If  he  would  write 
i/tx.  Ledwlth's  win,  to  which  he  replied  to 
Mrs.  dfltfey,  who  was  thai  living  her  far 
thtt'B,  separate  from  her  husband,  that,  be- 
cause at  complications  which  might  arise  ont 
of  h^  rations  with  bts  husband,  be  advised 
Ihem  to  empUty  a  lawyer.  The  doctor  thinks 
that  Mr.  I<edwlth  was  not  present  when  he 
was  asked  to  write  the  wllL  He  said  that  the 
daughters  did  not  state  what  the  will  was  to 
contaJn.  He  says  be  was  then  professionally 
visiting  Julia  I<edwltfa.  Melissa  Bass  says 
that  about  a  we^  after  James  LedwAfa,  Jr.. 
died,  his  sisters  told  her  that  their  brother's 
wife  would  never  get  a  cent  of  their  mon^, 
becaose  bar  mother  had  spent  her  father's 
money^  "Ihe  husband  of  .this  witness  testi- 
fies that  he  overheard  the  same  conversation. 
He  says:  'They  said  that  they  dldnt  think 
she  [the  reqnndent]  would  get  any  of  th^ 
fathn's  money  to  spoid,  because  her  moQier 
had  spent  her  father's  property,  and  th^ 
didn't  think  their  father  would  give,  her  any 
of  his  money  to  qpend."  He  stgrs  that  his  wife 
argued  for  the  child  of  the  deceased  brother, 
and  that  Jnlla  said  that  the  respondent  would 
not  get  Bcay  of  the  father's  mon^  to  spoid 
"anyway";  fliat  stie  need  not  expect,  It;  to 
which  Annie  added,  "She  won't"  Maria  Gil- 
leqde  rdates  that  jnlor  to.  the  first  call  of 
Mr.  Kelly,  In  Februaxy.  J890,  she  went  to  the 
dining  room  door  In  Bfr.  Ijedwltii's  house,  and 
saw  Mr.  Xiedwith  and  his  daughter  Annie 
standing  together  by  the  toble  In  the  dining 
room,  and.ov^heard  Annie  say  to  her  father 
that  the  respondent  did  not  need  anything; 
that  she  had  enough;  that.  If  she  did  uot  have 
eaaof&i,  to  let  her  work  for  it,  and  heard 
Mr.  Irfdwith  reply,  "Yes,"  or  "Aye."  She 
says  also  ^t  at  another  time  Annie  said  to 
h»  (the  witnesi^  that  the  Qubm  family  was 


extiavagant,  and  the  respondent  woold  be  ex- 
travagant;  that  they  were  not  going  to  let 
them  spend  **thelr"  money;  that  the  child 
would  be  left  something,  but  not  his  father's 
share;  that  they  were  going  to  have  their  fa- 
ther make  a  will,  and  they  were  sorry  be  had 
not  done  so  before,  for,  If  he  had,  trouble  In  the 
future  would  be  saved;  that  they  did  not  sup* 
pose  that  the  child  Vincent  would  Bve  long; 
that  they  thought  be  was  too  frail  a  AM  to 
live;  that,  If  he  should  die.  his  share  would 
go  back  to  the  Ledwith  family;  that  they 
would  be  pleased  If  be  would  die;  that  be 
would  not  be  brought  up  properly;  that,  If  be 
was  not  there,  trouble  would  be  saved.  Tba 
witness  says  that  at  one  time  she  beard  Mrs. 
Claffey  say  that  the  respondent  was  extrava- 
gant; that  she  (Mrs.  Olaffey)  wanted  her 
broths  to  come  home  and  live; '  and  tiiat  his 
wife  might  come,  or  she  might  stay  where  abe 
was,  as  she  pleased.  It  does  not  appear 
wheQier  this  was  said  befbre  or  after  the 
brother's  death.  She  also  says  that  the  dan^ 
teis  told  her  that  their  father  did  not  Dke  his 
Btm  to  marry  Miss  Qulnn.  She  does  not  say 
when  thla  was  said  to  her;  Jennie  Gillespie, 
the  ^ter  of  Maria,  testifies  that  before  the 
will  was  made,  and  while  It  was  imder  consid- 
eration, Mrs.  Olaffey  said  to  her  that  her 
brothn's  child.  Tlncmt.  would  not  get  his  fa- 
ther's share;  that  they  did  not  think  iiB  was 
entitled  to  It;  that  Vlncenfs  mother  would 
not  get  anytUng;  that  she  coold  work;  ^at 
she  was  extravagant;  that.  If  she  got  their 
men^,  she  would  use  It  extrhvagontiy;  that 
they  wished  that  Vincent^ was  dead,  fbr  fas 
would  cause  trouble  later  oa;  and  that,  if  the 
win  had  been  made  before,  ft  would  cause  less 
trouble.  fCbe  witness  also  states  that,  about 
two  yrars  after  tbe  marriage  of  the  son  to  tiA 
jeapooOeat,  Mrs.  Olaffey  told  her  that  her  fkr* 
ther  said  that  he  did  not  like  the  flamlly  Into 
which  his  son  had  married.  Peter  J.  Chris- 
toph«  says  Iha^  while  tiie  win  was  under 
consideration,  the  fact  that  Mr.  Ledwitii  was 
making  a  will  was  talked  alxfot  hy  the  nelgb- 
bors;  and  tiiat  he  weitf  to  Mr.  Ledwlth's,  and 
there  saw  the  daught^  Julia,  and  said  tb  her: 
"Don't  yon  think  that  yon  are  doing  mtmg  by 
robbing  your  brother's  child  of  that  pn^ierty 
by  makhtg  a  vrill?  Tbe  old  man  Is  not  compe* 
tent.  In  my  judgment,  to  make  a  will;"  and 
that  Jnlla  rolled:  "Mra.  Qulnn  has  spent  Uie 
children's  money,  and  we  have  made  up  our 
minds  that  mnnie  shan't  spend  ours.  We  wlH 
IwA  after  that  child."  Thomas  Ledwith  si^ 
that,  a  month  or  six  weeks  before  the  wDH  was 
executed,  be  heard  a  conversation  betweos 
the  (Uughters  and  the  father,  at  which  the 
father  said  that  he  would  leave  bis  grandson 
flOO,  and  the  daughters  said  that  the  sum  was 
too  small,  and  the  father  then  said  he  would 
give  ^,000  to  the  child,  and  no  more.  He 
said  that  Mrs.  Qnlnn's  family  was  extrava- 
gant, and  he  did  not  want  to  give  them  moncg 
at  all.'  It  Is  remembered  that  Mark  Dewsnap 
testified  that,  after  tbe  son's  death.  Mr.  Led- 
with told  him  that  he  did  not  wish  his  money 
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fqnandered  In  the  family  In  wlilch  the  son  had 
taarrled,  aod  that  he  did  not  like  the  family. 
It  la  also  noted  In  the  crosB-examtnatirak  iif 
Mrs.  Keenan  that^  when  Mr. ,  JLedwlth  told 
her  not  to  give  the  respondeat  atiy  of  the  rents, 
he  had  Just  been  talking  to  his  daughter  An- 
nie, who  asked  Urs.  Keenan  to  come  orer  to 
where  she  and  her  father  stood,  and,  when 
Urs.  Keenan  came,  told  her  father  to  tell  the 
witness  what  he  wished,  for  l^ey  were  tn  a 
hurry  to  go. 

It  Is  apparent  from  this  testllajony  that  Mr, 
Ledwlth's  dai^hters  were  very  deddediy  averse 
to  their  father's  making  any  substknttal  gift 
to  his  daughter-In-Iaw  or  to  her  children.  They 
were  unwilling  that  she  or  her  children  should 
have  that  which  th^  called  their  brother*ll 
share,— one-thtrd  of  their  father's  property. 
This  unwllllh'gnees  Appears  to  haye  grown  out 
of  a  disapprobation  of  the  character  of  th^ 
family  into  which  the  yotmger  James  Led  with 
had  married,' rather  than  out  of  a  cause  person- 
al to  the  respondent,  as  thongV  prompted  by 
some  petty  jealousy  of  the  family  of  the 
sfster-ln-law.  Immedlatdy  after  the  son's 
death,  the  fedtng  against  his  wife  found  rept 
Mrs.  Keenan  was  Instructed  not  to  glre  War 
any  of  the  rehts.  Whether  the  Idea  of  this  lA- 
stmetton  originated  with  Mr.  LedWlth  trr  with 
Mrs.  Claffey  does  not  appear.  -  Mrs.  Claffey 
at  least  aided  Its  commiintcatlon  to  Mrs.  Kee^ 
nan.  It  was  a  week  after  the  son's  death 
that  the  dau^ters  told  MeHssa  Bass  first  tha^ 
they  dM  ilbt  think  that  the  father  would  give 
the  respondent  any  of  his  money,  and  then 
that  he  would  -  not  do  ao.  It  was  l^ter  that 
Hmray,  acting  under  a  letter  of  Instruction 
fran  Mrs;  Glaffey,  declal«d  to  Van  fienschoten; 
"  'We'  want  to  get  the  old  gentleman  to  make 
a  wiB.'  *#e'  don't  want  the  money  to  go  out 
of  the  family."  And  ft  was  yet  later  that 
Maria  QlUefflile,  through  a  partially  open  door, 
heard  Mrs.  Glaffey  telling  her  father  that  the 
responSent  did  not  need  anything,  that  she  had 
enough,  and.  If  not,  to  let  her'  work  for  It: 
and  that  the  daughters  declared  to  her  tbey| 
would  have  their  father  Etiake  a  wtiL  It  idoes 
not  appear  that  the'  daughters  were  Inimical 
to  the  respondent's  child.  They  thou^  It  irai 
a  dellcftte  child,  and  Would  not  live.  They 
recognised  Its  dalm  upon  their  father's  boun- 
ty, for  Julia  told  Peter  Ohristopher  that  they 
would  take  care  of  it.  The  great  bnrdw  of 
their  apprehension  seems  to  have  been  that 
some  of  the  father's  money  might  go  to  the 
Qninn  family,  and  theM  be  extravagantly 
fended. 

The  testimony  shows  too  mach  intelligence 
tn  Hr.  I^edwlth  when  the  will  was  made  to  ad- 
mit of  much  argument  to  the  effect  that  the 
document  was  imposed  upon  blm,  and  execut* 
«d  without  his  appreciating  that  it  was  his 
will.  In  holding  that  there  wad  such  an  Impo- 
^on,  the  honesiy  ■  and  truthfulness  of  the 
•Dbecrttifag  witnesses  and  Thomas  Ijedwtth 
must  be  almost  wholly  disbelieved.  Such  dis- 
belief cannot  be  justified  under  the  proofs:  Be> 
•idfls,  tlw  teahuatkHi  of  Mr.  Ijedwlth  to  Mark 


Dewsnap.  at  some  flme  during  the  process  of 
will-making,  that  he  did  not  like  the  family 
Into  which  the  son  had  inanled,  ahd  did  not 
wis&  his  money  squ^der^  In  It,  and  his  re» 
Iteration  of  the  same  Idea  lii  presence  of  hta 
brother  when  he  substituted  $1,000  for  $100  aa 
the  amount  of  the  bequest  to  his  grandchildren, 
exhibit  that  he  knew  what  he  was  doing. 
There  exist,  however,  Indlclai  of  undue  In- 
fluence, which  the  contestants  dalm  should 
be  regarded  as  snfi3clentl^  strong  to  lipduce  the 
rejection  of  the  Instiliment.  This  la  a  sum- 
mary of  them:  An  Intent  upon  .the  part  of  th^ 
daughters  to  procure  just  such  'a  Will  aa  was 
made;  the  authority  which  their  dally  pres- 
ence and  ministrations  to  the  comfort  of  the 
old  man  gave  them  over  him;  the  mental  en- 
ftvblement  of  the  old  man,  which  made  him, 
sosceptlble  to  every  bifiuenbe  his  daughtera,'- 
who  had  his  confidence,  might  exert;  their  e*-! 
elusion  df  the  respondent  from  an  Interview 
^Ith  the  old  man  after  the  son's  death;  their 
declared  determination  to  have  their  father 
make  a  wHI;  their  Ihstrtamentallty  !n  procur- 
ing a  scrivener  for  the  will;  \hc  iit;.:c'iicy  of 
Mrs.  ClaCfey^  Thdt  to  ^ew  Tork  to  Imrry  the 
scrivener  In  the  performance  of  the  work;  thai 
appeal  to  Dr.  Neer,  while  the  scrivener  delay- 
ed, to  prepare  the  will;  the  presence  of  the 
daughters  at,  and  participation  in,  every  stage 
Of  the  preparatldn  and  execution  of  the  iosti-u- 
ment;  the  fact  that  Mrs.  Glaffey  told  her  fa- 
ther that  the  respondent  did  not  need  assist- 
ance, and  should  work;  the  outcome^  an  In* 
8ti*ument  which  makes  precisely  the  provision 
the  daughters  eald  It  should  make,  which  grat- 
ified their  enmity,  and  gave  thetn  stibstantlal- 
ly  the  entlBe  estate;  and  the  CaUore  of  Mrs. 
Clatfey  to  submit  herself  to  examination  as  a 
witness,  and  ^plaln  her  participation  in  th^ 
production  of  the  will,  and  deny  the  exertion 
ot  undue  Inflaence  upon  her  father,  I  cannot 
avoid  the  conclu^n  that  these  drcumstances 
threw'  taie  btoden  upon  Mrs.  Claflfey  to  show 
that  undue  Influence  was  not  exerted.  Dale 
v.  Dale,  38  N,  J.  Eq.  274,  276;  Wpddlngton  v. 
Buzby.  48  N.  J,  Bq.  154,  101.  182,  10  Atl  8SS. 
Their  force  Is  bot  n^tlved  by  the  opbfions  of 
the  subscribing  witnesses,  npr  by  the  absence 
of  dandestlnlty  at  the  execution  of  the  will. 
Nor  Is  the  burden  borne  by  the  riiowlng  that, 
at  some  time  durtng  the  months  covered  In 
the  process  of  wlll-making,  the  old  father  echo* 
ed  the  argument  of  his  daughters,  that  the 
respondent's  family  was  extravagant  and 
would  squander  his  money.  .  It  tnay  be  that 
In  his  .enfeebled  state  this  argument  had  been 
so  constantly  kept  before  him  as  to  take  pos- 
session of  him,  and  become  irresistible,  and 
drive  out  an  other  considerations.  It  Is  remem- 
bered that  for  years  his  daughters  had  been 
his  constant  companions;  that  they  had  man- 
aged his  business  affairs  for  him,  and  had  per- 
formed the  most  menial  and  disgusting  offl* 
ce«  In  minldtedng  to  his  c6mfort;  that  In  ev- 
ery sense  he  had  become  dependent  tipon  them; 
and  that  at  this  very  jtmeture  they  were  ve- 
bemeat  In  tbeir  c^poaHto&i  to  the  natural 
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Qlelms  of  tiie  respondent's  children.  Then 
could  be  little  dinibt  that  recognlUon  of  these 
claims  In  a  degree  proportbued  to  the  son's 
dlstrfbntlTe  ^re  In  his  estate,  If  he  should 
die  wlthoat  a  will,  would  give  serious  offense 
to  the  daughtecB.'  They  had  communicated 
their  wishes  to  bim.  When  he  came  to  act. 
they  were  present,  supported  by  their  cousin 
Murray  (who  bad  declared  ^ttiat  he  and.  undl** 
closed  others^  constituting  t^  "we**  in  his  dec- 
laration, "doiTt  want  the  money  to  go  out  of 
the  foi]^")  and  the  lawyer  called  by  l^t 
cousin.  The  atmosphere  In  which  be  acted 
was  apparoitly  flUed  wttb  Influences  against 
an  adequate  recognition  of  his  grandchildren. 
His  meager  proposed  award  of  $100  to  them 
Indicates  that  its  Influence  upon  bim  was 
strong,— beyond  the  wishes  of  even  bis  dau^ 
lera.  It  was  their  influence  whldi  caused  him 
to  raise  Hm  sum  to  91,000.  I  ihb&  that  under 
tlie  prooCs,  left  In  this  conditloD.  without  ex- 
planation from  Mis.  Oaflley,  tbe  orphans*  court 
properly,  decided  against  tbe  will,  on  the' 
ground  of  undue  inflnence. 

Tbe  decree  questions  tbe  rightfulness  of  tbe 
allowances  made  by  tbe  orphans'  court.  I 
tblidE  that  Qie  case  was  one  in  which  allow- 
ances could  lawfully  be  made.  In  amount 
they  appear  to  be  very  l^wral;  I  tbink  niffl- 
<dently  so  to  cover  all  services  and  oTpoTiooa  of 
tbe  litigation  to  this  time.  I  will,  not  make 
further  aUowances.  The  decree  will  be  af- 
firmed^ 


QUICESALL  T.  CHBJW  et  a}. 

(Oourt  of  Ghancexy  of  New  Jersey.   Oct  15, 
ia»7.) 

Wills— LiFs  Estatb— Terminatiok— Delivbrt  of 
AssBTt  TO  HEMAiNnsK'HB.f— Pa KTiEB— Dissipa- 
tion OF  Fropbktt  bt  Xjifb  Tbmant— Ueolaim- 
INO  Bpkcifk}  Abtiolbs. 

1.  A  testator  devised  his  estate  to  hia  widow 

during  her  life,  and,  on  her  dea^  to  hia  Iaw-< 
fu!  heirs,  share  and  share  alike.  His  widow 
enjoyed  the  property  during  her  life,  and  on  her 
death  her  admlnifltrator  took  posseasion,  among 
other  aaaetB^  of  20.  shares  of  the  stock  of  an 
insurance  company,  which  stood  in  the  name 
of  the  testator.  The'  administrator  sold  these 
shares,  and  received  the  money,  and  one  of  the 
hnn  filed  a  bill  to  compel  a  delivery  of  the  aa- 
sets.  Beld,  that  a  judt^mept  validating  the  sale 
was  not  warranted  where  the  insurance  com> 
pany  and  vendees  of  the  stock  were  not  parties. 
'  2,  A  claim  by  lemainder-men  against  the  life 
tenant's  estate  for  dissipating  goods  in  which 
she  had  only  a  life  estate,  it  being  impoasiblje 
to  follow  the  specific  articles,  must  be  proved 
as  any  other  claim  against  the  estate,  and 
^are  pro  rata  with  other  creditors.- 

3.  If  they  coold  find  the  specific  goods,  thej 
would  staud  as  owners,  not  creditors,  and  coula 
reclaim  them. 

BUI  Xny  Joseph  S.  Qnlcksall  against  TmUam 
W.  Chew  and  othera  to  compel  the  delivery  of 
tfie  assets  of  an  .estate  to  tbe  beira  at  law. 
pecree  for  cocQpIainant  as  to  so  much  of  the 
estate  aa  remained  in  specie,  and  denied  as  to 
iwoceeds  of  pn^rty  wUeh  bad  been  dissipat- 
ed by  Uf6  tenant  at  sold  br  ber  ftdmlnlstrator. 


Caleb  D.  Shseve,  tax,  comjdainant  Benj. 
D.  Shrev^  tux  defendant  Freedom  0.  rjppln- 
oott 

OBEnr,  y.  O.  (orally).  This  case  la,  Bome* 
what  peculiar,  and  I  iUtak  It  should  perhaps 
be  disposed  of  now,  unless  counsel,  on  bearing 
what  I  have  to  say  about  It,  should  find  It 
necessary  to  amoid  the  proceedings. 

Tbe  bUl  shows  that  Caleb'  Qnteksall.  at  tbe 
time  of  his  deaili,  was  tbe  ownw  of  a  consider- 
able amount  of  penonal  xgoperlj,  the  total 
value  of  which  was  somewhat  ova-  ¥1,700,  aiul 
^BO  a  lot  of  land.  By  bla  will,  be  devised  tbe 
land  and  bequeathed  all  tbe  goods  of  wblcb 
he  was  possessed  to  his  widow  duiing  her  life, 
if  BO  long  abe  ranalned  .his  widow;  and,  upon 
ber  death,  he  gave  all  the  ivoperty  which  be  bad 
given  her  for  life  tn  bla  'lawful  heizs,  share  and 
share  aljke."  Tbe  will  la.qtdta  inartlstlcaUy 
drawn,  probably  by  IhB  testator  himself;  ttut 
I  do  not  think  there  Is  any  difficulty  ia  ascer- 
taining what  its  meaning  Is,  and  I  take  it  to  be 
■what  I  bave  stated.  By  the  will,  tbe  testab^ 
made  his  wife,  Mary  Ann  QnlcfcsaU,  lUs  eSf 
ecutrlx.  Be  died  in  1873.  She  proved  the 
will,  and  n—MTwn^  tbe  diOies  of  the  exeentl<m 
of  it.  shortly  after  the  testator'a  death.  .At 
the  time  of  his  death,  bis  beiza  at  law  were  bis 
Bons,  Joeepb  8.  Qt^ksaJU,  tlie  complainant  Id 
tbia  case,  and  WHUam  M.  Qui(ftBall;  bis  dav^gb- 
taa,  Annie  B.  Bn^,  saisabetb  N..  Uaxv^^ 
and  Abbifi  S.  Martin;  and  bis  snmdahUd.  WU- 
liam  W.  Chew,  tbe  only  chfld  of  &  jeceasPd 
daugbtw,  who  died  In  Calet^a  lifetime.  Tbeae 
parties  were  also,  the  children  and  grandchild 
of  Mary  Ann.  The  bill  states  that  Mary  Add 
Quicksall,  upcm  tbe  death  of  Calebs  fntered 
into  posseesion  of  an  tbe  pn^orty  wblcb-  by 
the  will  was  devised  and  bequeatiied  to  ber, 
and  that  sbe  continued  ^  be  hie  widow  up  ta 
the  time  of  her  death,  and  to  possess  tblB  pnv 
erty.  The  only  answering  defendant  Is  Free- 
dom 0.  LijqDlncott,  who  answers  as  adminis- 
trator, etc,  of  Mary  Ann  QuIcksaU.  ^e  ad- 
mits substantial^  evcEythli^  wbhsh  is  alleged 
In  tbe  bUl.  One  charge  in  Ow  blU  Is  that 
there  was  property  of  Mary  Ann  QuIcksaU 
which  tbe  administrator.  Freedom  G.  lippin- 
oott,  had  pot  gathered.  In.  That  alk^tkm  tbe 
answering  defendant  denies,  and  J  may  say 
here  that,  tbe  only  testimony  which  Is  taken 
behig  that  of  -Mr.  Llpplncott  iiims^,  be  baa 
sustained  bis  side  of.  the  controversy  by  show- 
ing that  Oiere  was  no  other  property  than  tbiu 
wtalch  he  accounted  for.  ' 

In  tbe  inventory  of  tbe  personal  eB!tete  at 
Caleb  QuIcksaU  aHtears  an  item  of  20'  Aarcs 
of  tbe  Camden  Insurance  Company's  stock; 
and  It  Is  charged  to  tbe  blU  that  tbe  ^ares 
stood  In  fb&  name  of  Caleb  S.  QuIcksaU,  and 
the  proof  la  here  to-day  that  they  did  so  stand, 
and  continued  to  ao  stand  during  tbe  whole  ot 
the  lifetime  of  tbe  widow,  who  bad  a  Ufe  in- 
terest In  these  shares,  as  a  part  of  tbe  estate 
of  Caleb.  It  appears  also  by  tbe  testimony  of 
tbe  aziBwering  defendant  that  be,  being  con- 
nectedjWith  the  eetate  only  as  admintetzatoz 
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•of  the  «s(ate  of  V[a.rj  Ann  Qulcksall,  has  ex- 
ercised authority  over  those  shares  which  after 
the  death  of  Mary  A""  still  stood  In  the  name 
of  Caleb,  and  has  sold  them.  How  the  In- 
sorance  company  was  able  to  recognize  his 
Tight  to  make  such  a  sale,  I  do  not  see.  The 
title  of  the  filiares,  as  Is  admitted,  stood  In  the 
name  of  Caleb,  and  there  was  no  privity  what- 
•ever  between  Mr.  Llpplncott,  as  administrator 
of  the  estate  of  Kfary  Ann,  and  Caleb's  owner- 
ship of  the  shares;  and  I  do  not  see  by  what 
authority  the  Insurance  Company  could  have 
transferred  those  shares  to  Mr.  Upplncott's 
vendee  on  a  sale  made  by  him  as  administrator 
of  Mary  Ann.  But  he  has  made  It,  and  he 
has  In  some  way  obtained  the  Insurance  com- 
peny  to  recognize  his  sale,  and  he  has  the 
mon^,  the  proceeds  of  the  sale,  la  his  bands. 
The  bill  does  not  make  the  Insurance  company 
a  party,  nor  does  it  pr^  that  this  sale  may  be 
declared  to  be  void.  1  cannot  In  this  suit  pass 
ai^  Judgment  upon  the  validity  of  the  sale. 
Kor  do  I  see,  sitting  here  and  now  on  this  bin 
as  It  is  toimed,  that  I  can  make  any  decree 
that  the  administrator  should  turn  over  the 
money.  The  shares  were,  In  my  view,  the 
shares  of  the  beh^  at  law  of  Caleb  Qulcksall 
under  fata  will;  and  the  persons  who  were  the 
heirs  at  law  of  Caleb  Qulcksall  under  his  will 
tiave  a  right  now  to  go  to  the  Camden  Insur- 
ance Company,  and  demand  from  It  the  Issue 
of  a  certificate  to  them,  the  hebrs  at  law,  In 
recognition  of  tbdr  ownership  of  the  shares. 
The  sale  of  tt\e  shares  was  utterly  void,  and 
ttxt  Insurance  company  may  be  compelled  In  k 
looper  salt  to  Issue  a  cerUflcate  to  the  heirs 
of  Caleb,  who  are  the  true  owners,  or  to  re- 
spond h)  damages  for  Its  falltire;  and  Mr.  Llp- 
plncott  may  perhaps  be  called  upon  by  the 
vendee^  of  the  stock  to  refund  the  purchase 
money  to  them.  As  neither  the  Insurance 
company  nor  the  vendees  of  the  stock  are  par- 
ties, I  cannot  pass  upon  the  validity  of  the 
sale.  The  bill  is  not  so  ffamed  nor  would  the 
CTldence  In  the  case  Justify  a  decree  that  the 
administrator  pay  over  the  proceeds  6f  the  sale 
to  the  faelrs.  Nothing  shows  that  they  bare 
nlldated  Oie  toSA  sale  of  the  stock,  and.  If 
tikey  should  do  ttila.  It  could  only  be  accom- 
panied by  such  an  arrangement  between  the 
admtnhrtrator  and  bb  vendees  and  the  heirs 
as  would  of  Itself  adjust  the  matter,  and  re- 
quire no  decree. 

A  fturthor  dalm  of  Uie  bill  of  the  complain- 
ant la  that^he  should  have  ddlvered  to  him 
the  goods  named  In  the  Inventory  of  Mary 
Ann  Qnli^saD.  So  flar  as  th^e  Is  a  dalm  for 
ttie  goods  named  In  the  Inventoiy  of  Maiy 
Ann  (Jolckaall,  whlcfa  were  the  same  goods 
as  tibotv  whereof  Caleb  Qulcksall  died  pos^ 
sessed,  I  think  there  Is  a  dear  right  on  the 
part  of  the  legatees  of  those  goods  to  have  a 
dfiUvery,  and  I  do  not  understand  that  that 
Is  contested. 

Tbe  complainant  makes  a  claim  against  the 
estate  of  Mary  Ann  Qulcksall  for  misconduct 
by  Mary  Ann  In  her  lifetime,  in  apfffoprlat- 
ing  to  'Uer  own  ns^  dlSBiiiatlng,  or  giving 


away  the  goods  and  diattds  which  consti- 
tuted a  portion  of  the  estate  of  Caleb,  in 
tfbich  she  had  only  a  life  estate:  In  my  Judg- 
ment, that  Is  a  claim  which  the  claimants  must 
prove  against  the  estate  of  Mary  Ann  Qulck- 
sall; and,  as  to  that,  they  must  take  the  same 
position  as  any  other  claimant  against  the  es- 
tate of  Mary  Ann  Qulcksall.  If  they  could 
And  the  actual  goods  which  have  been  by  her 
given  away  or  misappropriated,  they  might, 
from  the  bands  of  the  person  who  has  them, 
have  a  right  to  reclaim  the  actual  goods  by 
delivery.  But,  so  far  as  they  make  claim 
against  the  estate  of  Mary  Ann  Qulcksall  fur 
the  disposition  of  those  goods  by  her  in  bw' 
lifetime.  It  must  be  for  damages  for  the  con- 
version or  misapplication  of  those  goods;  and 
In  that  respect  the  persons  making  the  claim 
win  stand  as  creditors  of  the  estate  of  Mary 
Ann  Qulcksall,  and  a  suit  might  be  brought 
for  that  purpose  (should  Aey  see  proper  to  do 
so)  at  law,  where  the  remedy^  so  far  as  I 
can  presently  see  It  Is  adeqoate;  and  that  to 
the  proper  fonun. 

I  think  I  have  referred  to  evor.  question 
which  seems  to  be  raised  by  the  bm.  There 
to  a  suggestion  in  the  bill  that  the  deficiency 
between  the  value  ct  the  estate  of  Caleb 
QuldDuU  as  recdved  by  Mary-  Ann  and  the 
value  of  the  personal  estate  of  Bfary  Aim  now 
in  band,  which  might  be  turned  over  to  the 
heirs  at  Caleb,  should  be  charged  on  a  lot  of  ' 
land  which,  at  the  time  of  Mary  Ann  Quick- 
sail's  deaOi,  stood  In  her  name,  and  which 
ta  spedflcslly  described  In  the  bllL  The  per- 
sons who  were  the  owners  of  tUs  lot  of  land, 
standing  In  the  name  of  Mary  Ann  Qnlckaall. 
are  her  hdrs  at  law.  Those  pecsooa  ate  ahn 
the  devisees  and  legatees  under  the  will  of 
Caleb  Qulcksall.  and  his  belrs  at  law.  being 
the  sons,  daughters,  and  grandchild  of  Caleb 
Qulcksall  and  Ma^  Ana.  {  do  not  see  the 
advantage  to  persons  having  daima  In  exact- 
ly the  same  proportions  to  charge  those  claims 
on  lands  which  Oiey  themselves  bold  In'  pre- 
cisely the  same '  prop(HtlonB.  Tbe  only  way 
that  there  could  be  any  significance  In  such 
charge  would  be  as  against  the  posdble  claims 
of  creditors  against  the  estate  Jot  Mary  Ann 
Qulcksall.  In  my  view,  so  far  as  tb«e  Is  any 
difference  between  the  values  of  the  estate 
which  she  left,  the  belrs  of  Caleb,  who  were 
entitled  to  receive  that,  stand  as  creditors, 
and  they  must  enforce  their  right  as  creditors 
of  the  estate  of  Mary  Ann.  As  I  stated  be- 
fore, U  they  could  find  tbe  spedflc  goods, 
they  would  not  stand  as  creditors  as  to  the 
specific  goods,'  but  would  stand  as  owners, 
and  could,  claim  them  from  anybody;,  but.  so 
far  as  this  blU  shows,  they  seem  to  claim  as 
creditors,  and  tbe  mode  in  which  creditors 
should  cmforce  their  claims  against  the  es- 
bite  of  a  decedent  Is  pointed  out  by  statute, 
which  directs  a  proof  of  claim  and  tbe  exhibi- 
tion of  that  proof  to  the  administrator.  If 
that  course  Is  pursued,  all  the  creditors  would 
come  la  and  stand  upon  the  same  basis;  and 
If.  as  li  Indicated  In  this  causia^  there  is  a  de- 
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fldency  of  tbs  eatat^,  to  pay  tbe  debts,  they 
must  all  take  wbat  th^  1b  proportionately. 
And  for  tiiat  reason  I  do  not  see,  <hi  the  ad- 
mitted Btatianenfs  of  fact,  and  also  In  the  ab- 
sence of  proof  of  actual  conversion,  or  disposi- 
tion by  Mrs.  Qolt^ll,  and  of  any  showlhff 
that  she  did  actually  dispose,  by  sale  or  othoi- 
wlse,  of  tills  property,  how  I  should  be  Jast^ 
fled  In  m^iriwg  a  decree  snch  as  Is  asked  on 
ti^s  branch  of  the  case.  Bat,  In  any  vreatt 
whatever  ciahn  there  Is  mnst  be  that  of  credr 
ItaeSt  and  that  must  take  its  ordinary  chances 
of  a  dividend  against  the  estate.  If  It  be  Insof- 
fldoat  to  this  debt,  In  comnuHa  wllh  an 
the  rest  As  tbe  case  stands,  I  can  only  make 
a  decree  that  what  there  Is  of  the  estate  of 
Caleb  remaining  In  gpede-^  kind— this  ad- 
ministrator may  be  ordered  to  deliver  to  the 
heirs  St  law,  and,  as  to  any  oth«  relief  adced 
by  the  bill.  It  mnst  be  denied. 


{SJ  H.  J.  B.  W) 

COLTTlfBIA  LODGE,  NO.  117,  L  O.  O.  P.,  v. 
MANNING  et  al. 

(Court  vt  ChanCety  of  New  Jersey.   Oct.  16, 

im.) 

COHTBAOTS— CONStDEBATIOir— COHFOURDIKO 

Fblomt. 

Tbe  d^Dse  that  tbe  touBlderatioD  of  a 
note  and  mortgac*  was  illegal.  In  that  the 
mortgagee  promiaed.  not  to  prosecute  another 
for  embezzlement,  when  no  prosecation  was 
pending.  Was  not  auatained  where  defendant  did 
not  plead  and  prove  that  an  embesslement  bad 
been  committeo. 

Bui  by  Oolumbta  Lodge,  No.  117,  L  O.  O. 
F.,  against  Mai^ret  Manning  and  othm. 
Heard  on  bill,  answer,  replication,  and  proofs. 
Decree  for  complainant 

Adrian  ROcer,  tm  comi^alnant  Howard 
Hayes,  for  defendants. 

BMBRT.  T,  b.  The  bin  In  this  case  Is 
filed  to  foredose  a  mortgage  given  by  one 
John  Manning,  now  deceased,  to  the  com- 
plainant, to  secure  the  sum  of  $3,800  with 
Interest,  In  one  year  from  Its  date,  Mardi  30, 
1882.  ^Hie  bond  accompanylDg  tpe  mortgage, 
and  which  Is  referred  to  therein,  Is  condition- 
ed tor  tbe  paymoit  by  John  Manning  or 
Peter  M.  Melick  of  this  sum  of  $3,800,  '*the 
same  having  come  Into  the  hands  of  the  said 
Peta  M.  Mdick  as  treasurer  of  said  lodge." 
John  Manning  died  to  1888,  and  the  defense 
set  up  by  his  execntrlx  and  widow  and  the 
Infiint  children  by  the  answer  Is  that  the  bond 
and  mortgage  were  given  for  an  Illegal  con- 
sideration, and  are  Ul^al  and  void,  under 
the  following  circumstances,  vIl:  That  Peter 
Melick  was  the  treasure  of  the  complainant, 
and  had  collected  93300,  money  bekmging 
to  it,  and  had  onbeziled  tbe  sam^  and  ap- 
propriated it  to  his  own  nse;  Uiat  the  com- 
plainant was  abont  to  instltnte  olmlnal  pro- 
ceedings against  Mdldc  on  account  of  the  em- 
bezzlement, and  that  Manning,  In  order  to 
prevent  sndi  criminal  proceedings,  encuted 
and  ddlvered  the  mortgage  In  questlim  to 


secure  the  snm  iriildi  Melick  bad  embezded; 
and  that  In  consideration  ot  the  execution  of 
this  mortgage  the  complainant  agreed  not  to 
Institute  criminal  proceedings  against  Melick 
on  account  of  his  embesslement;  and  tbat.Oe 
ccoislderatlon  of  tbe  bond  and  mortgage  was 
to  protect  Melick  from  criminal  prosecution, 
and  the  mort^sage  la,  therefore,  void.  The 
execution  of  the  bond  and  mmrtgage  having 
been  proved,  the  burden  of  establishing  Ito 
fflegaltty  was  upon  the  defendanto;  nod  the 
main  question  whldi  arose  at  the  hearing 
was  whether  tbe  defendants.  In  order  to 
establlsta  the  IllegaUty  of  the  bond,  were  not 
obliged  to  show  satisfactory  evidence  that 
the  crime  ctf  embeaslem^t  had  been  In  tact 
committed.  There  was  suflldent  proof  that 
the  complainant  throngh  Its  dteectKS  or 
stents,  charged  or  asserted  that  tbe  crime  had 
been  conmltted,  and  that  the  bond  and  mort- 
gage bi  qnesUon  wece  given  npon  tbe  agie** 
ment  of  complainant  that  no  criminal  iwose- 
cutlo'n  would  be  made,  and  were  delivered 
upon  such  understanding  with  Manning  on 
behalf  of  Mdick,  who  had  fled,  probably  to 
escape  arrest  But  at  tbe  time  of  giving  the 
bond  and  mortgage  no  criminal  prosecution 
had  been  actually  commenced,  nor  had  any 
Indictment  been  found,  and  defoodantt  failed 
to  offer  evidence  sotBdent  eltb«  to  oonvlct 
Melick  of  the  crime  ot  embezzlemoit  or  to 
show  that  at  the  time  of  giving  the  bcaid  and 
mortgage  a  crime  had  been  In  fhct  committed 
for  which  Melk^  could  have  beoi  prosecuted. 
If  a  criminal  prosecution  had  been  In  fact 
pending  at  tbe  time,  either  lij  the  finding  at 
an  Indictment  or  otherwise,  then  the  public 
faiterest  to  tbe  i»oeecutlon  of  the  actual  pend- 
tog  charge  was  of  such  a  nature  as  to  avoid 
any  security  for  a  debt  given  upon  an  agree- 
ment f<nr  the  stifling  ot  the  pending  prosecn- 
tlon,  even  though  the  debt  thus  secured  was 
due.  But  the  question  here  Is  whether.  In 
the  absence  of  pending  criminal  proeeedingt 
or  of  an  Indlctmoit,  raffldent  i»oof  mnst  be 
made  In  the  case  that  In  Uid  the  crime  had 
been  committed,  or  whether  the  mere  .Inten- 
tion of  the  parties  to  cwnpound  what  la  char- 
ged or  supposed  to  be  a  crime  Is  snfllclent  to 
avoid  a  security  given  toe  a  debt  whtdi  Is 
honestly  dn&  Defendanto*  counsel  claim  that 
the  security  Is  avoided  dn^ly  by  the  lll^al 
or  criminal  intenticm  of  the  parties  to  com- 
pound a  crime,  and  that  the  agreement  not 
to  prosecute,  founded  oa  Ibis  totentlon,  Is 
sufficient  to  tovalldate  the  security.  The  au- 
thorities, however,  are  against  this  view,  and 
hold  tliat,  where  criminal  proceedings  are  not 
pending,  the  actual  conuilsslon  ot  tbe  crime 
alleged  to  have  been  compounded  must  be  al- 
leged and  proved.  The  cases  are  collected  In 
3  Am.  &  Eng.  Enc  Law,  the  leading  case 
bebig  Bank  v.  Matbewson  (1813)  5  HID,  a4& 
Tills  was  an  action  on  a  btmd,  and  a  ptoa  In 
bar  alleged  that  the  bond  was  glv»  under 
an  agreement  to  discharge  a  person-one 
Washburn— arrested  by  platotifb  under  dvfl 
process  founded  on  a  charge  ot  obtaining 
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money  on  a  forged  note,  and  to^  smrender  tbe 
note,  discharge  the  person  arrested,  and  for- 
bear to  prosecute  him  for  forgery.  The  plea 
failed  to  aver  that  the  crime  of  forgery  had 
been  In  fact  conunltted,  and.  In  the  absence  of 
any  pending  criminal  proceedings,  the  plea 
vas  held  no  answer  to  the  action,  the  court 
saying  that  It  was  not  i>osslble  to  sustain  tbe 
plea  If  It  came  short  of  averring  the  actual 
commission  of  the  crhne.  The  doctrine  set- 
tled by  this  case  Is  that,  where  no  criminal 
proceedings  are  actually  pending,  the  actual 
jcommlssion  of  the  crime  alleged  to  have  been 
compounded  Is  one  of  the  t^cts  at  Issue  In  the 
cause,  and  necessary  to  be  alleged,  and  sat- 
isfactorily proved,  In  order  to  make  oat  the 
defense  of  illegality.  The  same  doctrine  is 
held  by  the  later  cases.  Plant  v.  (Sunn  (1874) 
2  Woods,  372,  19  Fed.  Gas.  800,  803;  CatUn 
T.  Benton  (1859)  9  Wis.  476.  Whether  the 
proof  In  the  dvll  cause. of  the  commission  of 
the  crime  alleged  to  be'  compounded  must  be 
mcb  as  would  be  sufficient  to  (nnvlct  on  a 
criminal  chaj^  or  whether  a  preponderance 
ot  proof  Is  sufficient  for  th^  purposes  of  the 
dril  suit,  may  be  an  open  question  on  the 
authorities;  scHne  <a  them  holding  that  a  pre- 
ponderance of  evidence  Is  sufficient  This  lat- 
ter doctrine  would  seem  to  be  In  line  with 
the  decision  of  our  own  courts  In  an  analogous 
case.  Kane  v.  Insurance  Co.  (1877)  39  N.  J. 
Law,  697.  But  this  question  as  to  the  char- 
acter of  proof  Is  not  Involved  here,  fa  the 
proof  in  this  cause  is  not  stifflcleht,.  imder 
elthex  rule,  to  show  that  a  crime  was  In  fact 
committed.  Defendants'  counsel  Insists  thatr 
the  case  of  Flshell  v.  Gray  (N.  J.  Sup.;  1897) 
S7  Atl.  606,  estfbll&hes  or  recognizes  the  rule 
that,  where  one  element  of  the  consideration 
of  a  contract'  Is  Illegal  or.  Immoral  (as  dlsthi- 
gulsbed  from  being  mere^  unenforceable),  It 
will  avoid  tb^  whole  contract  Biit  this  rule 
Is  not  decisive  of  the  present ,  haae,  for'  the 
question  here  Is  whether  the  agreement  in 
question,  Is  Illegal  If,  In  fact,  the  crime  has 
not  been  committed.  The  above  cases,  as 
i  construe  them,  hold  tiiat  it  is  not;  the  plain 
reason  being,  as  It  se^s  to  me,  that.  If  no 
criminal  charge  is  actually  pending:' for  trial 
or  prosecution,  the  public  Intefest  is,  not  that 
there  should  be  a  charge  In  any  event,  but 
only  In  case  there  has  been  an  actual  crime 
committed;  and  proof,  therefore,  that  the 
crime  had  been  committed,  lies  at  the  basis 
of  the  charge  of  lllegaUty.  The  compbdnant 
ti  entitled  to  a  decree.' 


(K  N.  J.  a  MO 

POBTKSCUB  t.  BOWiiBR  el  aL 

(Ckmrt  of  Chancery  of  New  Jersey.  Oct 

IWT.) 

FixTUKEs— WoAT  CoiT^TiTOTB— Equity — 
Ey^oisisG  Waste. 
1.  A  tenant,  having  no  contract  with  or  con- 
sent from  tbe  landlord,  constructed  a  back 
boUding,  .and  permanently  attached  the  same  to 
tbe  rear  end  ot  a  house  on  the  demised  prem- 
fiais,  in  m<d!i  manner  that  Its  removal  will  leave 


the  origiQal  structure  without  any  Inclosore 
at  tbe  rear  end.  The  original  baQding  and  the 
added  structure  have,  since  the  latter  was 
built,  been  used  together  for  a  bard<n;are  store, 
neither  being  usable  for  tliat  purpose  withont 
the  other.  At  the  time  the  back  building  was 
cmistructed,  ttte  tenant  had  no  formed  intenUon 
either  to  make  a  permanent  addition  to  the 
premiseu.  or  to  remove  the  structure.  Held,  the 
back  building  has  become  part  of  the  freehold. 

2.  The  court  of  chancery  has  jurisdiction  to 
Stay  waste  by  enjoininf  the  removal  of  such  a 
structure  by  the  tenant 

(Syllabus  by  the  Court.) 

Bin  by  Jane  Fortescue  for  an  injunction 
against  Wllliiun  Bowler  and  others.  Heard 
on  answer  and  proofs.  Decree  for  complato- 
ant. 

Allen  B.  Endlcott  and  Oavld  J.  Pancoast, 
for  contplalnant  Clarence  L.  Cole,  for  de- 
fendants. 

GHBY,  V.  a  (wally).  The  case  Is  within 
such  narrow  limits  that  I  think  it  may  be 
readily  passed  upon  now  quite  as  fully  and 
safely  as  If  further  consideration  be  given  to 
It  The  complainant  files  her  bill,  and  seeks 
to  restrain  the  defendant  from  the  removal  of 
a  back  building,  which  at  present  Is  detached, 
by  severing  from  tbe  front  building,  but  stlQ 
remains  on  her  premises.  The  building  came 
on  the  prenjiises  under  these'  circumstances: 
Tbe  complaliHUit  was  the  owner  of  a  lot  in  At- 
lantic CJty,  on  which  there  stood  a  frame 
structure,  and  her  brother,  the  defendant,  with 
her  as^t,  entered  Into  possession  of  the  premr 
Ises,  and  the  use  of  tbe  same.. for  a  hardware 
store.  The  structure  then  on  the  premises 
condsted  of  a  frame  building  32  feet  front 
and  running  back  on  that  width  for  some  dis- 
tance on  the  lot  The  rear  end  of  this  struc- 
ture had,  as  I.  gather  from  the  testimony,  an 
extension,  shed,  or  lean-to,  which  covered  part, 
but  not  the  entire  height,  of  the  rear  end. 
That  wa^  the  condition  when  the  defendant 
entered  into  possession.  After  he  had  beep 
there  two  years,  without  consulting  the  com- 
plainant, or  recdving  any  consent  or  dtavctlon 
from  her,  he  took  down  the  whol^e  tear  end  of 
the  ori^nal  structure,  and  removed  It,  putting 
up  the  shed  or  lean-to'  part  on  some  other 
property  of  the  complainant,  and  it  has  there- 
after retnained  In  her  possession  and  use.  At 
the  same  time,  the  defendant  added  to  the 
original  bulldhis  the  structure  which  Is  now  in 
dispute.  The  adultlon  was  built  on  piles, 
which  is  the  commoD  mode  of  building  In  At- 
lantic City,  ^bere  the  water  is  so  near  the 
surface  that  unless  an  devotion  is  made 
around  tbe  cellar  wall,  it  is  almost  Impossible 
to  have  a  cellar;  certainly,  below  the  depth  of 
three  feet  It  practically  makes  a  cellar  useless. 
For  that  reason,  add  because  of  the  custom 
which  seems  to  have  obtained  there,  buildings 
were  mostly  built  on  wood  piles,  driven  into- 
the  ground.  The  building  was  constructed  on 
tbb  premises  for  tlUs  particular  place,  and  was 
not  moved  there,  having  been  built  somewhere 
else.  It  came  on  tlie  premises  as  lumber, 
board^  and'  tin  f or  tiie  roof,  and,  when  It  had 
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been  put  tbere,  with  tbe  addition  of  the  labor 
of  those  who  were  ttadre  for  the  purpose  of 
making  the  stmcture.  It  became  the  building 
now  in  dispQte.  It  was  annexed  to,  and  made 
part  of,  the  orlglnai  building  by  nails  driven 
Into  the  &ame,  as  I  gather  from  the  testimony, 
along  the  whole  helghth  of  the  structures,  ao 
far  as  tbey  touched  each  other.  The  nails 
bare  been  detached,  and  the  naU  marks  may 
still  be  seen.  When  It  was  built.  It  covered 
the  whole  rear  end  of  the  complainant's  build- 
ing, which  had  been  taken  away,  wblcb  was 
one  story  high,  and  had  also  a  second  story. 
Without  this  covering  by  the  new  building, 
tbe  old  building,  after  Its  rear  end  bad  beeii 
taken  away,  would  have  been  absolutely  use- 
less, and  exposed  to  tbe  weather.  The  new 
building  consisted  of  a  frame  structure,  built 
on  piles,  as  stated,  with  the  sUl  probably  6x8 
Inches  In  size.  It  was  about  30  feet  deep,  hav- 
ing been  built  at  two  different  times,  15  feet 
each,  with  the  first  story  about  12  feet  high 
and  tbe  second  story  about  8^^  feet  high,  and 
with  a  tin  roof.  When  the  building  was  put 
there,  It  was,  as  to  its  first  story,  so  much  a 
part  of  the  flrfit  building  that  It  seemed  to 
be  Impossible  for  a  person  to  distinguish  them 
from  the  Inside,  unless  by  the  fact  that  there 
^as  a  rise  In  the  floor  of  about  two  feet,  to 
get  Into  the  back  building.  This  was  the 
structnre,  so  far  as  tbe  physical  construction 
of  It  goes,  which  the  defendant  put  there.  It 
never  had  any  existence  as  a,  structure  until 
It  was,  by  the  very  act  of  Its  crmtlon,  per- 
manently attached  to,  and  made  a  part  of,  the 
freehold.  The  defendant  put  this  extension 
there  without  the  invitation  of  anybody,  and 
without  tbe  permission  of  anybody,  and  It 
seems  to  me  the  building,  when  put  there,  be- 
came a  permanent  addition  to  the  real  estate, 
and  not  a  trade  fixture  In  any  sense.  It  was 
not  when  taken  on  the  premises '  a'  complete 
thing,  nor  when  taken  away  from  the  prem- 
ises would  It  leave  the  orlgiqal  structnre  In 
tbe  condition  in  which  It  was  when  the  latter 
one  was  put  there.  If  It  Is  taken  away.  It 
leaves  the  whole  end  of  the  complainant's 
building  open;  and  I  do  not  think  that  the 
fact  that  the  defendant  Is  willing  to  repair  the 
damage  In  any  way  goes  to  detract  from  the 
force  of  the  argument  that  the  character  oi  the 
structure,  as  originally  made,  shows  what  was 
the  natnre  of  the  annexation,— whether  it  was 
a  permanent  erection,  and  made  part  of  the 
real  estate,  or  a  trade  fixture.  He  may  be  en- 
tirely willing  to  repair  the  damage  caused  by 
the  removal,  but  that  Is  not  the  question.  The 
point  under  consideration  Is  not  the  securing 
to  the  complainant  what  the  defendant  offers 
to  give,~a  restoration  of  the  premises  to  their 
original  condition,— but  whether  or  not  this 
court  ought  to  restrain  the  defendant  from  tak- 
ing away  what,  under  the  circumstances  of 
this  case,  was  a  permanent  erection,  and  be- 
came a  part  of  the  complainant's  property. 

Another  element.  In  the  case  Indicates  that 
.this  addition  has  become  part  of  the  realty, 
'atid  that  la  the'use  for  which  tbe  new  building 


was  erected,  and  its  relation  In  this  respect  to 
the  old  one.  The  use  for  wulch  the  addition 
was  made  was  a  use  which  was  wholly  value- 
less  without  the  continued  use  of  the  original 
stmcture.  The  whole  building  was  used  as  a 
hardware  store.  The  new  erection  was  In 
fact  an  extension  of  thfe  old  one,  and  valuable 
only  when  used  In  connection  with,  and  as 
part  of,  the  original  structure,  making  of  both 
a  complete  hardware  store.  It  was  not  such 
an  addition  as  a  bellows  or  an  anvil  in  a  black- 
smith shop,  for  use  In  carrying  on  a  trade;  It 
was  made  a  part  of  the  original  stmctuare  It^ 
self,  and  It  could'  not  be'  used  without  It,  nor 
could  the  original  structure  be,  after  the 
change,  used  without  the  addition.  This  mer- 
ger of  the  use  of  the  two  structures  Into  one, 
whereby  both  were  colncldently  and  depend- 
ently  used  for'  the  same  purpose,  is  an  ad- 
ditional reason  which  leads  me  to  conclude 
that  the  extension  was  made,  not  as  a  trade 
fixture,  but  as  an  enlargement  of  the  building 
then  on  the  premises,  tbos  becoming  a  part  of 
the  realty. 

The  question  of  Intention  is  considered  by 
the  courts  In  many  eases  where  the  relation 
of  the  parties  and  the  character  of  the  struc- 
ture leaves  the  question  open  whether  It  Is  a 
chattel  or  a  trade  fixture,  or  has  become  a 
part  of  tbe  realty.  If  the  evidence  Is  consid- 
ered from  this  point  of  view,  there  seems  to 
be  no  proof  before  the  court  of  the  existence 
of  any  Intention  on  the  part  of  the  defendant, 
when  he  built  this  addition,  not  to  make  it  a 
part  of  the  real  estate.  He  testifies  that  It  was 
put  tho-e  without  any  Intentlcm  existing  In  his 
mind  at  the  time  he  built  It  The  court  must 
therefore  determine  tbe  actual  Intention  which 
accompanied  tbe  construction  of  the  addition 
by  the  evidence  of  what  was  then  done.  The 
proof  shows  the  construction  by  a  tenant  of 
an  addition  to  an  existing  building,  fastening 
It  to  the  old  building  by  permanent  and  non- 
adjustable  attachments,  and  In  such  a  man- 
ner that  neitho'  can  be  separated  from  the 
other  without  opening  both  to  the  weather; 
the  new  structure  being  used  for  the  same  pur- 
pose as  tbe  old,  and  the  use  of  both  for  those 
purposes  being  necessary  to  the  complete  en- 
joyment of  either,  the,  removal  of  either  being 
practically  a  destruction  of  the  property  for 
that  use,  the  construction  having  been  made 
without  leave  obtained  from  the  owner,  and 
without  contract  therefor,  and  with  no  def- 
inite Intention  to  remove  the  new  erection.  In 
my  view,  the  addition  was  Intended  at  the 
time  to  be  a  part  of  the  realty,  and  lo  fact 
then  became  sudti.  I  am  the  more  ccpftrmed 
In  this  opinion  because  of  the  relationship  be- 
tween the  parties,— brother  and  sister,— and 
the  fact  thEt  the  tenant  paid  no  rent  either 
during  the  two  years  before  he  made  the  ad- 
dition, or  the  many  years  since.  His  regard 
for  his  slstCT,  his  occupancy  for  two  years 
rent  free  at  the  time  he  built  the  addition,  and 
his  expectation  (since  fulfilled)  of  the  omtln- 
ued  gratuitous  enjoyment  of  the  premises,, 
may  well  have  led  him  to  build  the  ba<^  build* 
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Iqg  u  an  ImproTement  to  Ills  dstez*!  pram- 

Some  doobt  t«  sn^sted  as  to  tbe  jiirisdlc* 
tloD  of  the  oonrt  to  graat  an  Injunction  to  re- 
strain the  removal  of  the  bac^  building^  and 
HamlltoD  Stewart,  68  IlL  330;  I9  dted  to 
sustain  the  claim,  on  the  ground  that  the  pro- 
posed remoral  Ib  a  mem  trespass.  In  that 
case  the  party  restrained  was  a  stranger  to 
the  premises,  and  out  of  possession.  He 
rlalmed  to  be  the  owner  of  certain  articles 
wlUch  the  plaintlfE  allegejl.be  intended  to  take 
away  by  forc^  or  by  a  replevin  suit  The 
court  BiUd  that  an  Injunction  shotild  not  go  to 
prevent  a  mere  treqmss,'  or  to  atny  a  suit  at 
law  to  try  the  title  to  fixtures.  'In  tlif  case 
now  on  hearing,  the  defendant  admits  he  Is 
the  tenant  at  will  of  the  complainant  and  that 
she  la  his  landlord,  and  that  he  Is  in  posses- 
sion throng  ho*  1^  He  also  testlflea  that 
he  Intended  to  ranove  oiC  the  demised  prsm- 
Isee  a  building  which  this  conrt  Is  of  opinion 
constitutes  part  of  the  realty,  and  that  he  has, 
in  ezecutitHi  of  that  purpose,  severed  this 
building  preparatoiy  to  Ito  remoral  from  the 
premises. 

Here  the  righto  of  the  parties  have  been 
d^nlt^  ascertsJned,  and  It  Is  shown  Qiat 
tfie  proposed  waste  will  be  absolutely  destruc- 
tive  of  the  premises  for  the  uses  for  which 
they  are  most  valuable.  I  speak  now  ot  th^ 
ctmdltipn  when  the  ba<&  building  is  ranoved, 
and  ^i^thput  giving  any  weight  to  the  de- 
fendant's statement  that  he  intends  to  repair 
the  damage  he  means  to  do,  by  restoring  the 
building  to  the  craidftion  it  was  in  when  be 
came  Into  possession,  which  cannot  be  am- 
ddered.  Lord  Hardwlcke  Fairant  t.'  Lot-, 
d,  8  Atk.  723,  hdd  that,  waste.  Iji  an  imder^ 
lessee  being  shown,  the  ground  landlord  had 
tbe  same  equity  as  In  other  cases  of  Injunc- 
tions to  stay  waste.  In  Ware  Ware,  6  K. 
7.  Sq.  117,  a  tenant  by  the  conrtesy  was  re- 
strained from  cutting  timber  at  the  Instance 
of  the  owne^  of  tbe  fe^  Obancellor  Kept  hi 
bonglass  V.  Wiggins,  1  Johns.  Cb.  435.  al- 
lowed an  Injunction  to  resti^  a  toiant  of  a 
dwelling  bouse  from  converting  It  into  a  store. 
These  allowances  of  tbe  writ,  I  think,  quite 
Justify  what  Is  adked  ik  this  case.  The  ten- 
aid  Is  put  Into  possession  by  the  landlord, 
and  therein  obtains  control  of  the  demised 
premises.  His  possession  Is  that  of  bis  land- 
lord. It  Is  tneqitltable  that  he  should  be  per^ 
mltted  so  to  use  bis  posse^on  as  to  destroy 
tbe  landlord's  jeverslon,  teavlng  htm  to  an 
actton  of  law  for  his  remedy.  On  the  ques- 
tion, then,  of  jurlsdictioo,  the  questitm  pre- 
sented is  simply  tills:  Hak  the  court  of  cban- 
cery  power  to  enjoin  a  tenant  tn  possession 
from  removing  a  portion  of  die  real  estote  off 
the  demised  prontsee,  and  tiiereby  destroying 
them  for  their  accrutomed  use?  I  do  not 
thtuk  there  ought  to  be  any  question  that  this 
conrt  has  in  such  ciues  full  Jurisdiction,  and 
tbBt  tbe  court  onght,'  under  such  condition^ 
to  Issue  a  writ,  and  restrain  tiie  removal. 

There  was  a  mention  of  damage  to  anotlier 


bnUdlng,  wUch  Is  dabned  to  have  been  done, 
but  I  do  not  understand  that  there  Is  any  re* 
Uef  sought  on  this  account 

Mr,  Elndlcott:  No;  we  haven't  aslnd  any 
relief  as  to  that' 

The  Vice  COuuicellor:  There  Is  also  In  the 
bill  a  suggestion  as  to  a  restoratim  of  this 
hardware  bnildlng  as  It  was  before  the  de- 
fendant severed  It  As  to  that  I  tbtok  a  suf- 
ficient remedy  can  be  obtained  by  the  re- 
covery of  damages.  I  am  not  willing  to  ad- 
vise tbe  issue  of  a  mandatoEy  ti^nnction  for 
restoratlan.  If  relief  for  damage  dime  Is 
sought  the  complainant  has  a  complete  rem- 
edy in  the  conrte  of  law,  I  will  advise  tba 
issue  of  an  tnjnnctiim  to  restrato  tbe  defend- 
ant from  removing  tbe  bade  building  oi  the 
hardware  atwe  from  the  conqtlaUianfs  prem- 
ises. 

Mr.  PancoMt:  A  pe^tetnal  injunction?  ■ 
Tbe  Vice  Chancellor:  Yes;  this  Is  on  final 
hearing. 

(6S  H.  7.  B.  sot) 

HAJUL  V.  HOMB  BUXl.  CO.  ct  at 

(Ooart  of  Chancery  of  New  Jersey^    Oct  15, 
1897.) 

MOHTOAQS— PoSSCLOaURE— PA.STIAI.  RELKAsa— 

'  Tbndbr. 

1.  By  the  terms  of  a  mortgage  it  is  provided 
that  the  mortgagee  shall,  on  request  release 
from  the  lien  of  the  mortgage,  for  each  $80  of 
principal  paid,  a  lot  of  land,  to  be  selected  bj 
the  mortgagor  or  its  grantee,  bontalnlng  2,000 
SQoare  feet  There  was  a  default  In  toe  par- 
ment  of  the  Interest  due  on  the  mortgage.  ^1 
was  filed  tq  foreclose.  A  defendant  Who  was 
a  grantee  of  the  mortgagor,  had  made  au  in- 
^cient  tender,  which  he  set  up  by  way  of 
answer.  This  was  oTermled.  He  now  claims 
to  hftFe  made  a  tender  'of  S90  to  the  mortgagee, 
wifh  a  demand  for  the  release  of  2,000  square 
feet  of  latul  conveyed  to  hfm  and  selectra  by 
him  in  accordance  witli  the  above  proviBion. 
This  tender  aad  demand  were  made  after  the 
bill  filed,  but  before  decree  against  tbe  defend- 
ant. '  Sad,  the  defendant  should  be  permitted 
to  file  a  supplemental  answer  setting  up  the 
latee  tender  and  demand. 

2.  Tbe  court  will  not  refuse  to  hear  a  defense 
based  upon  an  evetit  which  has  happened  since 
the  filing  of  the  bill  unless  there  be  something 
In  the  rdatlon  of  tbe  parties  or  the  subject- 
matter  of  the  suit  whlieb  should  exclude  the 
proposed  defense. 

(Syllabus  by  tbe  Court.) 

.  BUI  by  Sarah  L  Hall  against  the  Home 
Bnildlng  Company  and  others.  Rule  to  show 
cadse  why  defendant  Abram  Anderson  sb<Hild 
not  be  allowed  to  amend  his  bill  and  set  up  a 
tender  and  reqaest  for  release  made  B«ba»> 
tiuant  to  tbe  filtag  of  his  answer.  Bnle  made 
absolute. 

Bei^en  St  Bergen,-  for  complainant  John 
"ff.  Hamed,  for  defendant  Abram  Anderson. 

GRST.  y.  a  I  tbtok  tbe  coonsel  have  dltt- 
gently  examined  this  case,  and  I  have  gone 
over  It  myself,  with  care,  to  see  whether  or 
not  tbe  petitioner  ought  to  be  allowed,  under 
the  terms  of  tbe  agreement  and  to  the  present 
status  of  the  case,  to  come  to  by  way  of  sup- 
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plemental  answer,  tmA',  it  iieeS  be,  by  cross 
VlH,  to  assert  his  rigbts.  In  my  view,  tbis  Is 
not  a  case  where  tbere  Is  a  seeking  to  amend 
because  of  a  mistake  of  law.  The  cases 
where  an  amoidment  Is  refused  ou  account 
of  a  mistake  of  law  are  those  where,  <m  the 
facts  existing  at  the  time  th«  answer  was 
filed,  the  anfi^irerlng  defendant  tutd  set  up  his 
tbeoi7  of  defense  aeahtst  the  cdmplalnant's 
bill,  and  after  the  court  hah  delivered  Itself  of 
an  opinion,  as  In  the  case  refenM  to  fn  the 
collection  of  Marshall's  opinion^.  1  ^roek. 
The  defendant  desired  to  amend  his  pleading 
hy  a  supplemental  answer  to  confMm  to  the 
opinion  of  the  court  In  this  case  there  has 
been  no  opinion  of  the  court  on'  th<B  facts 
which  are  sought  to  be,  set  up  here.  It  Is  an 
entirely  new  condition'  of  thldffs  which  the 
defendant  Anderson  claims  he  Is  entitled  to 
submit  to  the  court,  to  see  whether  or  not  It 
wlD  afPect  the  court's  judgmient  on  the  final 
decree  of  this  case,  which,  as  to  him,  lias  not 
been  made.  I  am  Tery  clear  that  where  the 
after-happening  fact  sought  to  be  brought  In 
affects'  tte  equities  of  the  partlee,  had  would 
InflaeniM  the  court  In  coming  to  a  , final  decree, 
a  supplemental  answer  setting  up  that  fact, 
which  has  come  Into  existence  since  the,  bUl 
and  answer  were  filed,  should  be  allowed.  I 
know.  It  18  -common  pcaotlce,  and  haa  been 
done  In  this  state  again  and  again.  That  Is, 
the  court  will  not  refuse  to  hear  a  defense 
based  upon  an  event  which  has  happened 
since  the  filing  of  the  bill  unless  something  In 
the  contract,  the  relations  of  the  parties,  or 
In  the  subject-matter  of  the  suit  IS  of  a  char- 
acter to  cut  off  the  new  deCenee.  Whatever 
rights  the  defendant  has  to  set  up  the  defense 
which  he  opens  In  his  petition  are  claimed  to 
exist  under  the  pontract  set  out  In  the  txaor 
plalnant'B  bill,  and  that  contract  is  expaessed 
very  clearly,  aa-to  Its  meaning, -In  my  }udg- 
raenL  The. defense  arises  under  ^  second 
proTisD,  which  i^  In  these  words;  "Provided, 
however,  that  during,  said  term  of'  five  yeaxa 
the  said  company  obligor,  Its  successors  or  as* 
signs,  might  at  any  time  pay,  on  account  of 
the  said  i^inclpal  sum,  such  sum  or  sums  of 
money  as  It  or  they  might'  desire:  provided 
that  the  sum  oi  eight  thousand  dotlajre,  at 
least,  each  year,  should  be  paid  on  account 
of  the  said  principal:  and  prorldtd,  further, 
that  the  said  obligee,  her  heirs,  executors,  ad- 
ministrators, and  assigns,  should  anfi  they 
did  thereby  agree,  from  time  to  time,  and  as 
oACB  as  request  was  made  to  her  or  them  for 
that  purpose,  to  release  fvosn  the  Uen  and 
operation  of  the  said  accompanying  indenture 
of  the  mortgage,  for  each  ninety  dollars  of 
principal  paid,  a  lot  of  land,  to  be  selected  by 
the  said  party  obligor,  its  snccessors  and  as- 
signs, containing  two  thousand  square  feet  of 
land."  "Under  that  clause  there  Was  glren  to 
the  mortgagor  and  to  the  mortgagor's  assigns 
ii  prlTiloge,  without  specification  of  any  time 
within  which  it  should  be  exercised,  to  de- 
mand from  the  mortgagee  a  release  from  the 
Hen  and  operation  of  the  mortgage  of  such 


lot  of  &n£l  as  the  mortgagor  or  his  aaslgus 
might  select,  containing  2,000  square  feet  of 
land,  upon  the  tender  of  |90  of  principal.  The 
effect  bf  that  proviso,  In  the  view  which  I 
take  Of  it.  Is  that  it  gives  the  defendant  An- 
derson in  this  ^e,  who  Is  the  grantee  of 
the  mortgagee,  a  right  to  select  £,000  square 
feet  of  the  land  which  has  been  conv^ed  to 
htm,  and  to  offer;  to  pay  the  mortgagee  $90 
for  a  release  of  tbe'selected^^OOO  square  feet; 
andi'harlng  done. that,  he'wka  entlUed  to  a 
releaae  of  that  portion  of  land  from  the  Uen 
of  this  mortgage,  and  ^  dalm  that  ,the  mort- 
gage was  thereafter  no  lien  on  his  land. 
When  the  parties  made  tt^t'  bargain  they 
did  not  attempt  to  create  tbe  relation  of  debt- 
or and  creiAtor  between  the  grantees  of  the 
mortgagor  and  the'  iportgagee.  Nothing  In 
^e  contract  imposed  upon  the  grantees  of 
the  mortgagor  any  obligation  to  pay  anything 
unless  they  desired  to  redeem  a  lot  of  2,000 
square  feet,  as  prescrltMtd  in  the  proviso.  In 
wlilch.case  thfey  were  require^  to  pay  $90  to 
the  mortgagee  to  eecmre  a  release  of  the  idt 
This  proviso  is  an  independent  undertaking 
on  the  part  of  the  mortgagee  to  release  a  lot 
Of  2,000  square  feet  on  those  terms,  and  the 
grantee  of  the  mortgagor  had  no  obligation  to 
pay  any  additional,  stun.  Nor  wfls  the  gran- 
tee called  upon  to  shoW'  that  the  mortgagor 
had,  at  the  time  when  the  grantee  undertook 
to  accomplish  a  'release,  precedently  paid  up 
an  Interest  due  on  the  principal  debt  Kor 
tras  the  'grantee  obUge^  to  make  his  tender  at 
a  time  preceding  the  brlnglhg  of.  the  foreclo- 
sure suit  The  ^evious  hearing  of  this  case 
Which  was  had  on  the  question  of  the  suffi- 
ciency of  the  first  tender  was  a.  healring  on 
the  facts  aS  they  then  Existed,  and  the  later 
tender  of  payment  for  a  release  under  thf 
proviso  since  this  suit  m^y  be  made  just  as  If 
the  suit  had'neyer  been  begun.  ,In  my  view. 
If  this  grantee  of  the  mortgager  had  nev^r 
made  any  tender,  but  had  been  made  a  party 
and  brought  In  here,  and  he  had  then  made  a 
t^iider,  as  be  now  says  he  did,  and  asked 
leave  to  set  It  up  under  the  terms  of  thaj  con- 
tract, he  had  a  right  to  set  ft  up.  That  is  ex- 
actly his  attitude.  That  he  bad  previously 
made  an  ineffective  tender  did  not  preclude 
him  from  afterwards  making  an  eifectual 
one.  He  ss^s  he  has  now  made  a  tender  of 
¥90,  and  has  notified  the.  mortgagee  ol  the 
particular  piece  of  land  that  he  demanded 
should  be  released.  I  ttilnk  be  has  a  right, 
In  view  of  the  fact  that  no  decre^  has  been 
taken  against  him  In  that  respect  to  set  up 
this  new  condition  of  affairs,  and  that  such  an 
application  Is  not  based  upon  a  mistake  In 
law  as  to  an  existing  condition  of  fact  on 
which  the  court  has  passed  an  opinion,  but  is 
offered  on  the  part  of  the  defendant  to  set 
np  .  facts,  happening— of  cpuree,  by  bis  own 
creation,  but  which  by  the  contract  he  had  a 
right  to  create— since  the  filing  of  the  blU. 
He  had  under  the  contract  a  continuing  right 
to  make  this  tender  and  demand  the  release 
of  the  %000  square  feet,— certainly  aU  the 
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way  op  to  the  Ume  when  be  should  be  eat  off 
bf  the  decree,  and  perhaps  up  to  the  time  of 
an  actual  sale.  In  Chriaman  v.  Hay.  43  Fed. 
Q&3,  a  porchaser  of  a  lot  was,  under  a  similar 
contract,  allowed  to  redeem  at  a  date  subse- 
quent to  a  decree;  the  decree  specifying  the 
time  within  which  be  should  redeem,  or  be 
foreclosed  of  bis  right  This  would  fully  jus- 
tly the  defense  of  a  tender  of  redemption 
after  suit  begun,  more  especially  when  the 
bUl  In  this  case  makes  no  afflrmatire  aUegSr 
tlon  against  the  petitioning  defendant,  deny- 
ing the  existence  when  the  blU  was  filed  of 
fata  right  than  or  thereafter  to  ererclse  this 
l^TlIege  to  make  a  tender,  and  thus  to  ae- 
comidiah  a  release  of  the  mortgage.  All  that 
la  alleged  in  the  bOl  Is  that  the  defendant  An- 
derson has  obtained  a  deed  of  these  premises, 
and  that  his  land  so  purchased  Is  subject  to 
ttie  mortgage;  bnt  there  Is  nothing  In'the  Mil 
which  charges  tbat  he  has  no  right  to  exerdae 
his  privilege  of  cb^oe  and  tender  for  a  ra- 
lease  of  the  mortgage  nor  Is  there  any  prayer 
that  be  may  l>e  eat  off  from  it  thereafter.  The 
defendant  Anderson  was  under  no  obligation 
to  redeem  the  mortgage,  except  as  to  bis  own 
^ece  of  land,  and  the  method  he  might  porsua 
to  be  zid  <^  the  mortgage  as  to  tbat  piece  was 
fixed  by  the  contract  Iietween  the  parties. 

Ur.  Bergen:  Bow  do  yon  get  clear  of  the 
fkct  that  this  money,  when  paid  as  release 
money,  as  specified  In  the  mortgage,  must  be 
paid  as  principal  when  the  law  Is  tbat  he 
cannot  pay  the  principal  as  long  as  there  Is 
interest  doe? 

Tbe  Vice  Chancellor:  AU  that  r^erence  to 
the  principal  means  Is  that  the  payment,  when 
made,  la  to  be  credited  by  tbe  mortgagee  as 
part  ct  fbe  principal.  I-  do  not  think  the  de- 
fendant grantee  of  the  mortgagor  must  pay 
off  tbe  ontatandlng  interest  on  the  whole  mort- 
gage, wboi  It  is  not  so  caressed  In  the 
claose  whl^  gives  him  this  privilege  of  re- 
deeming his  lot  If  by  construction  such  a 
boFden  were  cot  upon  htan,  it  would  be  to 
add  a  new  term  to  the  contract  nnd  one  oi  so 
modi  lnqx>rtaDce  that  It  seems  to  me  It  would 
have  been  expressly  stated,  bad  it  been  in- 
tended. The  Gomidainanl^s  claim  Is  that  be- 
fwe  the  release  of  lots  xaAer  the  ^vlso  can 
be  fully  demanded,  the  outstanding  Interest 
due  on  the  whole  mortgage  debt  must  have 
been  discharged.  Such  &  omBtmctlon  would 
oblige  tbe  grantee  to  see  that  tbe  Interest  on 
9C3,80b  was  paid,  as  »  condition  precedent  to 
Us  tender  of  $90  for  a  release  of  2.000  square 
feet  The  true  construction  of  the  contract 
does  not  In  my  Judgment  cast  ui>on  an  as- 
signee of  a  portion  of  the  pren^s  such  a 
duty,  as  a  condition  precedent  to  bla  right  to 
tender  the  $80  and  demand  a  release  of  2.000 
square  feet  PUt  of  the  mortgaged  premises 
which  had  been  conveyed  to  liim. 

Mr.  Bergen:  I  would  like  to  except  to  your 
honor's  holding^  to  tbe  extent  of  keeping  my 
ffosttlon  Intact 

The  Vice  Cbanoellor:  Ton  have  no  need  of 
88A.-29 


doing  that    You  can  bare.an  appeal  wtttiout 

taking  an  exception. 

Mr,  Bergen:  I  do  not  want  an  appeal,  bat  I 
would  like  to  leave  the  question  so  that  It 
would  come  up  on  final  bearii^. 

The  Vice  Chancellor:  I  am  not  sure  that 
yon  have  a  right  to  object  to  my  giving  a 
party  leave  to  file  a  supplemental  answer.  I 
think  that  Is  a  matter  of  discretion.  As  to 
my  construction  of  the  contract  between  tbe 
parties,  I  have  given  you  my  impressions  of 
it  because  the  on?osition  to  the  admission  of 
a  supplemental  answer  required  it;  bnt  I  wili 
bear  yon  further  on  tbat  point  on  final  hear* 
Ing,  and  the  question  may  then  be  definltdy 
determined  whether  tbe  defendant  Anderson- 
has  a  right  to  make  this  tender  without  pay- 
ing up  the  whole  back  Interest  due  on  tin 
mortgage. 

I  will  advise  an  order  that  tbe  defendant - 
Anderson  be  permitted  to  file  a  supplemental 
answer  setting  up  tbe  fkcte  referred  to  In  his 
petition,  and  n  crass  bUl,  It  neoessaxy  to  Ua 
rellet 

(w  N.  i.  u  m: 
WANSBB  T.  H008. 

(Oourt  of  Brroxs  and  Appeals  of  Mew  Jersqr. 

Oct  S,  1887.) 

CoasTiTUTiO!r--CoHSTRircTiov— Statotbs— Sfb- 
ciAL  AoTs— CuLSSiriCATtox  or  Citibs. 

LThe  course  of  legislation  will  not  control 
tiie  decifllon  oC  the  judiciary  In  Ite  oonstmctlon  ' 
of  couBtltational  provisions, 

2.  P.  U  p.  43  (providing  that  In  dtiee 

ot  tbe  first  class,  whioi  comprises  all  cities 
having  a  poputatlon  exceeding  100,000,  and 
in  those  cities  only,  municipal  officers  shall  be 
dected  on  the  first  Tueiday  after  tbe  first  Mon- 
day of  November,  and  upon  tbe  same  official 
ballots  required  by  law  far  tbe  election  of 
state  and  county  offiens),  does  not  affect  tile 
maxdtlnery,  powers,  or  structure  of  city  gov- 
ernment; and  p<vulation  is  not  a  proper  bods 
for  classification  for  the  purpose  of  the  act 
and  hence  the  act  Is  repagnant  to  Const  art  4, 
I  7,  par.  11  (prohibiting  special  laws  regulating 
tbe  mtemal  affairs  of  towns  and  counties). 

8.  When  a  law  in  terms  la  to  operate  only  In 
specified  localities  of  tbe  stat^  satisfactory 
reasons  must  be  fonnd  to  exclnde  it  from  tibe 
coDstitutional  prohibition  against  local  lawa, 

CoUins,  Dixon,  and  Lndlow,  JJh  dissenting. 

Error  to  supreme  court 

Action  between  Peter  F.  Wanser  and  Ed- 
vrard  Hoos.  From  a  judgment  for  tbe  latter, 
tbe  former  brings  error.  Affirmed. 

Charles  L.  OorUn,  for  plaintiff  In  error.  Al- 
len L.  McDermott  for  defendant  in  oror. 

DBPUB,  J.  nie  Issue  presented  In  this 
case  is  t^on  the  validity  of  an  act  of  the  fegls- 
latnre  entitled  "An  act  relating  to  cities  of  the 
first  class  In  this  state,  and  providing  for  tin 
holding  of  municipal  and  charter  elections 
therein,  and  regulating  tbe  terms  at  Atecdvi 
and  appolntlTe  officers  therein.'*  P.  U  1897, 
p.  43,  It  iffovides  that  all  mnnldpal  oOeea 
in  dtles  of  the  flist  class  shall  be  dected  in 
each  year  on  the  first  Toeada^  after  Og  flnt 
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Monaar  of  Nonmber,  vrhlcb  Is  the  day  flzad 
for  tbe  annual  election  of  state  and  county  of- 
flcers,  and  upon  the  same  official  ballots  re- 
qnlred  hy  law  toe  tbe  election  of  state  and 
county  otBcers.  It  combined  the  electloo  of 
mnnidpal  <^cers  wltb  elections  for  state  and 
oonnty  officers,  which  theretofore  had  been 
tept  sepant&  Tbe  contention  was  that  this 
act  was  In  rUdation  of  constitutional  prorl- 
akm.  This  cmtentton  was  sustained  1^  tbe 
sq^eme  court  Hoos  t.  O'Donnellt  87  AtL 
447. 

Fiangrapb  11.  |  7,  art.  4,  of  tbe  constitution, 
prorldes  that  the  legislature  shall  not  pass  any 
pftrate,  local,  or  spedal  laws  In  certain  am- 
merated  cases,  among  which  is  "r^ubitittg  tbe 
Internal  affairs  ot  towns  and  counties."  This 
ooostitntliHial  prescription  Is  a  restriction  <m 
tbe  power  of  the  legislature.  This  limitation 
on  tbe  sovereign  power  of  the  legislature  did 
not  appear  either  In  tbe  constitution  of  1776 
or  184B.  It  was  Introduced  Into  the  onranic 
law  of  Uils  state  by  an  amendn^t  In  1875, 
and  grew  out  of  the  puldlc  appreciation  of  tbe 
erlte  that  spring  from  local  and  special  Icsls- 
latloQ  In  relation  to  municipal  all^Urs.  Tbe 
people.  In  ad(qrthig  this  constltuUonal  amend- 
ment; bitended  to  eradicate  the  source  of  these 
erilsL  In  langusge  too  plain  and  explicit  to 
be  mlsapmehended.  It  prohibited  the  l^latwe 
from  passing  any  local  or  special  law  on  that 
subject,  and  restricted  such  l^:iBlatlon  to  gen- 
eral lam.  The  confltrnctlon  and  force  of  this 
constitutional  pn^ion  presents  a  legal  ques- 
tion to  be  decided  by  the  courts.  State  t. 
Rogers,  56  N.  J.  Law,  480.  28  Atl.  726,  and 
29  AtL  173.  The  course  of  l^islation  on  this 
subject  by  tbe  iegisbitnie,  whUe  it  Is  entitled 
to  respect,  cannot  be  permitted  to  control  tbe 
decision  of  tbe  Judicial  d^iartmeut  of  the  goT- 
emment  in  Its  construction  of  the  constitn- 
tlonal  provision;  for,  as  was  said  by  Chief 
Justice  MandiaU  In  Cohens  t.  Th^nla,  6 
Wheat  264,  "tbe  power  to  make,  or  unmake, 
the  fundamental  Instrument  of  goremment, 
resides  only  in  the  whole  body  of  tbe  people, 
and  not  In  any  snbdtrlBlon  ot  them."  Tbe 
legislature  may,  without  taifringhig  on  this 
constltutimal  Intndlct,  resort  to  classification 
for  tbe  convenience  of  legislation.  The  act  of 
1882  a  Gen.  St  p.  458).  by  which  cities  were 
divided  hito  classes,  and  other  statutes,  by 
which  boroughs  and  counties  were  in  like 
manner  divided,  are  Instances  of  such  I^sla- 
tlon.  Tbe  act  of  1882  expressly  dedares  that- 
the  clamiflcatlcm  tber^  made  was  for  the  pur- 
pose of  municipal  legislation  In  relation  to 
dties,  and  that  all  l^slatlon  founded  upon 
such  classification  should  be  construed  to  em- 
brace all  cities  of  tbe  class  referred  to.  I^e 
courts,  in  a  series  of  cases  too  numerous  to  be 
cited,  have  givoi  to  this  constitutional  pro- 
virion  a  fixed  construction.  In  the  first  case 
In  which  this  constitutional  provision  came  be- 
fore tbe  court,  a  general  law,  as  contradistin- 
guished from  a  special  or  local  law,  withlo  tbe 
meaning  <a  tbe  constitutional  provision,  was 
defined  to  be  a  law  tlut  embraced  a  class  of 


subjects  or  places,  and  did  not  omit  any  8ut>- 
Ject  or  place  naturally  belonging  to  such  a 
class.   Tan  Riper  v.  Farstms,  40  N.  J.  Law,  1. 

Tbe  test  of  the  generality  of  a  law  adopted 
Is  that  It  shall  emtwaee  all  and  exclude  none 
whose  conditions  and  wants  render  such  legis- 
lation equally  appn^riate  to  them  as  a  class. 
It  Is  also  equally  well  settled  by  dedsions  of 
our  courts  that,  although  population  may  be 
made  the  basis  of  dasstflcation  In  statutes  re- 
lating to  municipal  bodies,  such  a  classlficaUon 
cannot  be  made  tbe  means  of  evadli^;  the  con- 
stitutional Interdict  of  local  or  special  laws. 
Tbe  question  whether  any  particular  statute  Is 
local  (ff  q;iedal  must  be  determined,  not  upon 
Its  comj^nce  with  a  lesldative  classification, 
but  upon  wbettier,  having  regard  to  tbe  <Smr- 
acter  of  tiie  legislation  and  tbe  limitation  upon 
It  ccmtained  In  the  act  the  statute  Is  or  Is  not 
a  general  law,  as  defined  by  the  courts.  The 
supreme  court  <tf  tbe  TTcdted  States  has  like- 
wise proceeded  upon  this  principle  tai  deddli^ 
vptm  the  validity  of  statutes  under  tbe  equali- 
ty clause  In  the  fourteenth  amendmoit  to  the 
federal  constitution.  In  Railroad  Co.  v.  Bills, 
165  U.  S.  150.  17  Bap.  Ot  255,  the  court  held 
that  there  might  be  classlficatioa  tax  the  pur- 
pose of  leglBlation.  but  that  the  mere  tact  ta 
dasslflcatlon  was  not  sufficient  to  relieve  a 
statute  from  the  reach  of  the  equality  clause 
of  tbe  fburteei^  amendment,  and  that  In  all 
cases  it  must  appear  not  merely  that  a  dassl- 
fication  ban  been  mad^  but  ateo  that  it  Is 
based  i^on  snne  reasonable  ground,— some- 
thing which  bears  a  Just  and  prf^Mc  relation 
to  tbe  attempted  classification,  and  Is  not  a 
mere  ailrftrary  selection;  and,  in  the  applica- 
tion of  that  prindple.  tbe  court  set  aside  an 
act  ot  state  legislation,  as  In  violation  of  tbe 
constitutional  provision. 

It  must  not  be  mferred  from  the  language 
used  In  tbe  opinions  of  the  courts  that  the 
mere  ainregation  of  individuals  In  a  munici- 
pality Is  the  actual  basis  on  which  a  classi- 
fication may  legitimately  rest  The  consti- 
tuuonal  prescription  relates  to  tiie  regulation 
of  tbe  internal  affairs  of  towns  and  counties, 
without  regard  to  population,  and  It  applies 
as  wen  to  the  lesser  as  to  the  greater  munic- 
ipalities In  this  state.  In  re  Haynes,  64  N. 
J.  Law,  28,  22  AU.  828.  Chief  Justice  Beas- 
Iey>  in  discussing  tills  subject,  speaking  of  an 
act  establishing  a  board  of  street  and  water 
ccnnmiBeloners  in  cities  of  the  first  class,  ob- 
served that  **lt  Is  true  that  tbe  dasslflcatlon 
of  ctdes  Is  made  on  the  basis  of  population, 
but  this  term.  In  this  connection.  Included  not 
only  tbe  numbw  of  the  InhaUtants,  but  also 
municipal  magnitude  In  all  respeete;  and  a 
city  laigely  pc^ulous  must  necessarily  liave  a 
great  stretch  ot  streete  and  a  water  si^Iy 
of  immense  volume.  It  is  the  largeness  of 
such  necessities,  inddent  to  a  great  popula- 
tion, that  differentiates  dties  of  the  first  dass 
from  dtia  of  the  other  classes;  and  tbe  con- 
sequence Is  that  all  legislation  regulative  of 
such  necessities,  on  account  of  thehr  magni- 
tude, is  obviously  constitutional,  as  it  Is  ger- 
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mane  to  the  bosta  of  municipal  dassiflcatlon. 
If,  therefore,  mnnlcIiHU  simulation,  vhen  It  la 
large,  does'  not  require  a  different  kind  of 
machinery  from  that  which  la  Bnlta3>Ie  to  a 
small  population,  then  It  would  be  plain  that 
the  poaiuon  of  the  connad  of  the  relatm  [that 
the  act  waa  apedal  and  local]  woold  be  Im- 
pr^poatde."  The  dUef  Jnatlce  relteratea  the 
same  Tlews  In  Matheaon  t.  Oamfaiade,  S5  N. 
J.  law,  4^  2S  AtL  033. 

In  Wamw  t.  Hoagland,  61  N.  J.  Law,  6% 
16  Ati.  166,  a  etatnte  relating  to  atreetB,  are- 
noea,  parks,  and  aewraa,  in  which  citlea  of  Uie 
first  dasa  were  excepted,  waa  ~  sustained  on 
the  groui^  tiiat  the  extent  and  cost  of  local 
tmproremoits  neceasary  to  the  growth  and 
ptoBfi&Aty  of  the  excited  titles  require  ef- 
ficient and  expenHlTe  dty  g^remmentB,  and 
that  the  affairs  of  these  municipalities  conld 
not  be  managed  by  local  goreinmaito  adapt* 
ed  to  cities  of  the  population  and  Insulated 
portion  of  tbe  smalto  dtles  oC  the  'state. 
The  same  reaaonlng  was  adopted  by  tbe  court 
In  Bando^fa  t.  Wood,  4ft  N.  J.  Law,  8S,  7 
Atl  286k  and  also  In  Mortland  t.  Ohrlstian, 
32  N.  J.  Law,  038,  20  A.U.  673.  The  coonsd 
of  the  plaintiff  In  errw  baring  relied  consider^ 
ably  upon  this  case  to  sustain  the  present  1^ 
iBlation,  a  statement  of  the  gnnmds  upon 
which  that  case  was  decided  win  be  appro- 
priate. The  act  then'  ondn  consideration 
was  one  changing  the  membership  and  mode 
of  dectlOD  of  the  boards  oC  freeholders  in 
counttas  of  the  first  dasa.  In  sustaining  that 
law  as  not  being  local  and  special,  the  learned 
Judge  who  dellTered  the  opinion  of  thta  court 
said:  "No  one  faiTwinai-  with  the  construc- 
tion and  operation  of  boards  of  freeholders  In 
the  several  counties  In  this  state  can  fall  to 
see  that  by  this  scheme  an  entirely  new  and 
distinct  system  of  admlnlstratlTe  machinery 
Is  provided,  one  more  compact  In  form,  with 
fpeater  executlTe  possibilities,  making  greater 
demands  iqwn  the  time  and  services  of  the 
members,  for  which  Increased  pay  Is  provid- 
ed* together  with  an  Increase  of  Individual 
responsIbUl^,  with  which  Is  coupled  a  sub- 
stantial security  to  the  public  by  means  of 
bcmds  with  heavy  penalties.  That  such  a 
system  la  not  aivUcable  to  the  smaller  coun- 
tisa  Is  not  leas  erldoit  than  that  the  exist- 
ence of  such  machinery  would  be  an  un- 
necessary and  disastrous  burden  upon  their 
finances.  Whether  the  largest  counties  do 
require  boards  of  such  Increased  efficiency  is 
not  for  us  to  dedde.  If  they  do,  it  Is  evi- 
dently In  respect  to  matters  growing  out  of 
excess  of  population.  The  legislature,  in 
whom  the  det^mlnation  of  these  questions 
is  vested  by  the  constltptlon,  has  dedded 
that  counties  of  the  first  class  do  require  a 
change  of  the  character  indicated  by  this  act, 
which  changes,  from  tbe  considerations  Just 
mentioned,  are  Inappropriate  to  the  smaller 
counties  for  the  same  reasons  which  constitute 
tbdr  af^roprlatenees  to  the  larger  ones.  Such 
being  the  relation  borne  by  the  provisions  of 
this  act  to  the  varioua  counties  of  this  stat^ 


viewed  from  the  standpoint  of  popnlatlon, 
the  act  m  qaestlott  must  be  deemed  to  be 
general  In  that  it  reaches  the  one  class  to 
which  the  legUOature  has  determined  that  It 
la  approivlate,  and  that  that  dass  is  dlatln- 
golshed  by  those  futures  whldi  constltato  Its 
approprlatoiess  from  all  the  other  conntlea  In 
the  state."  The  act  sustained  was  restrict- 
ed to  connties  of  tbe  first  class.  It  created 
boards  of  freeholders  In  such  counties,  with 
membership,  powers,  duties,  and  responsIhlU' 
ties  different  from  those  partalning  to  boards 
of  freduMers  in  other  coontlee  of  the  state, 
and  changed  tbe  time  of  the  dection  of  ita 
members  from-  the  spring  to  the  annual  elec- 
tion In  the  fan.  The  act  concerned  the 
madunery  by  which  the  affairs  of  these  conn- 
tlea were  admlniatered;  and  the  dasslftcatioo 
was  sustained  by  this  ooort  on  the  ground  of 
the  magnitude  of  thb  lnta«sts  which  came 
under  the  Jurisdiction  of  boarda  of  freeholders 
In  those  counties,  which  made  the  system  at 
administrative  machinery  adopted  appropriate 
to  such  larger  counties,  and  inappropriate  to 
tbe  smaHer  counties  hi  the  sUt&  The  change 
In  the  time  for  hcddlng  the  election  of  these 
Qfflcm  to  the  etection  day  on  whldi  tbe 
other  county  officers  viexe  elected  was  a  mere 
inddent  in  the  scheme  of  administration  jno- 
vided  by  the  act,  which,  the  classification  hay- 
ing been  found  to  be  lawful,  was,  in  the 
Judgment  of  the  legislature,  necessary  for  the 
dection  of  the  members  of  the  newly-created 
boards,  and  was  a  matter  of  discretion  on  tbe 
part  of  the  letfdatnre.  This  case  gives  no 
countenance  to  the  notion  that  tbe  1^^ 
lature  may  classify  cm  the  basis  of  population, 
and  thereupon  legislate  upon  any  subject  re- 
lating to  the  internal  affairs  of  munlctpalltles, 
untrammeled  by  the  legislative  prescription. 
The  decision  ^vea  no  sui^ort  to  the  act  under 
C(«isIderation. 

Stete  V.  Borougb  of  Clayton,  SB  N.  J.  Law, 
277,  21  Atl.  1026,  Is  not  In  confilct  with  the 
cases  above  referred  to.  The  act  sustained 
provided  a  scheme  for  oi^anl^ng  borough  gov- 
ernments. It  provided  for  the  incorporation 
of  the  Inhabitants  of  any  township  or  part  of 
a  township  embracing  an  area  not  exceedliw 
four  square  miles,  and  containing  a  population 
not  exceeding  5,000,  whenever,  at  an  dection 
called  and  conducted  in  a  specified  manner, 
a  majority  of  the  electors  tfao^  qualified 
to  vote  for  state  and  township  officers  ap- 
proved of  It  In  providing  for  these  local  gov- 
ernments, population,  whatever  it  may  repre- 
sent or  Indicate,  as  well  as  area,  are  consider- 
ations necessarily  entering  into  the  propriety 
of  establishing  such  local  govemmente;  and, 
as  was  said  by  the  present  dilef  Justice,  "pop- 
ulation does  bear  a  plain  and  obvious  relation 
to  the  necessity  and  propriety  of  various  grades 
of  municipal  government."  The  classification 
on  tbe  basis  of  popnlatlon,  as  well  as  area, 
being  necessarily  committed  to  the  Judgment 
and  discretion  of  the  legislature,  the  court  will 
not  Interfere  with  the  legislative  Judgment  un- 
less the  dasalfication  be  Uluslre  or  be  applied 
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UluslT^.  The  ptotMods  of  tbe  act  were 
■ftxtendea  thnmslunit  the  state,  and  open  to  be 
accepted  by  a  popular  vote  wbereTez^  area 
and  populatttm  ctnopUed  with  the  requirements 
of  the  act  Paul  t.  Oloocester  Oo^  CO  N.  J. 
Law,  686,  15  AtL  272,  is  a  case  of  dmilar 
aspect  An  act  to  regulate  the  sale  ot  intox- 
icating and  brewed  liquors  was  under  exam- 
ination. The  question  pertinent  to  this  dis- 
cussion was  whether  the  classification  by  pop- 
ulation for  the  purpose  of  fixing  the  mhiimum 
Ucense  fee  was  tIcIoub.  In  this  case  the  In- 
itiation In  question  was  nnder  the  police  pow- 
er oT  the  state.  The  evil  at  whlcb  the  legisla- 
tion was  aimed  was  one  that  concerned  Indi- 
viduals, and  tbe  regulation  of  this  traffic  had 
prevailed  in  this  state  from  tbe  earliest  peri- 
od. In  the  oplnlcm  of  this  «nirt  sustaining 
the  law.  Mr.  Justice  Van  Syckel  said:  "In  ad- 
ministering tbe  license  laws,  the  practice  has 
prevailed  under  tbe  ton  and  tavern  act  to  re- 
gard tbe  density  of  population  In  fixing  tbe  U- 
coise  fees.  Where  the  populaUcnt  Is  dense, 
tbe  legislature  may  bare  concluded  that  the 
peo^  win  be  more  prosperous;  that  tbey  will 
vxpemU  their  money  for  luxuries  m(Hce  freely, 
and  wOl  pay  higher  prices,  than  In  sparsely- 
settled  districts;  also,  that,  the  larger  the 
pc^tulatlon,  the  ^eater  will  be  the  ecpense  of 
maintaining  the  police  d^tartmoit.  No  more 
suitable  basis  of  dasslflcatloQ  which  the  leg- 
Islatnre  could  have  selected  for  itself  baa  sug- 
gested itself  during  my  condderatlon  of  this 
subject"  Indeed,  it  may  be  said  with  great 
fbrce  that  no  classification  for  tbe  purpose  of 
•regulaling  the  sale  of  Intoxicating  liquors  Is 
so  oulnently  appropriate  as  a  classification  on 
the  basis  of  population.  Uatbeson  v.  Garni- 
nade  is  also  a  similar  cue.  The  legislation 
under  examination  established  bi  every  city 
of  the  second  class,  having  a  population  of 
50,000  or  OTer,  one  police  court,  and  provided 
for  tbe  appointment  of  the  Judge  .by  the  gov- 
ernor wltb  tbe  advice  and  consent  of  the  sen- 
ate. The  contentiott  was  that  cities  of  tills 
dass  were  not  possessed  of  any  quall^  that 
would  Justly  giving  to  them  alone  a  court 
of  this  character.  The  dUef  Justice,  In  his 
opfailon,  declared  that  this  criticism  had  no 
force,  unless  it  be  assumed  that  tbe  needs  of 
tbe  smaller  cities  regarding  magistracy  are 
identical  with  the  larger  ones.  He  said: 
"Sn<^  an  assumption  would,  of  course,  be 
absurd;  and  yet,  if  It  be  admitted  that  places 
of  great  popuhititm  require  and  are  entitled 
to  a  more  elaborate  system  of  police  than  pla- 
ces of  a  sparse  population,  tbe  fallacy  of 
tbe  positltm  In  question  is  d«nonstrated,  for 
the  lenity  of  a  legislative  classification  for 
such  municipalities  has  become  manifest"  It 
would  need  no  argument  to  demonstrate  that 
it  Is  d^osi^  of  population  that  in  a  great 
measure  creates  tbe  necessity  for  Increased 
police  service.  Fopolatloii  in  that  respect  Is 
an  appropriate,  tf  not  tbe  most  appropriate, 
classiflcation  for  such  legislation.  It  was  with 
respect  to  legislation  of  the  character  of  that 
InTolved  in  State  t.  Borough  of  Clayton  and 


Matheson  r.  Gamlnade  that  Mr.  Justice  Van 
Syckel,  In  Paul  v.  Gloucester  Co..  said: 
"Whether  the  basis  of  classiflcation  is  wise 
or  Judidous,  or  whether  it  will  operate  as 
fairly  as  some  other  basis  tlut  might  be  adopt- 
ed, is  a  question  tcr  the  legislature,  and  not 
for  the  courts.  Tbe  extreme  limit  of  our  In- 
quiry in  this  direction  Is:  Does  population  bear 
any  reasonaUe  relation  to  the  subject  to 
which  the  legislature  has  applied  It!  Is  it 
germane  to  the  law?" 

The  act  now  hi  hand  Is  not  an  act  establish- 
ing a  scheme  <MC  local  govemment  as  was  the 
act  la  the  Clayton  Case.  It  is  an  act  r^- 
hUng  the  internal  aStnicaaS  existing  municipal- 
ities. Nor  Is  it  a  police  regnlatlcm,  In  which 
population  Is  essentially  the  basis  of  classifica- 
tion, as  in  Paul  t.  Gloucester  Go.  and  Ifetbe- 
scm  T.  Gamin^&  This  act  stands  on  consid- 
erations extraneous  to  those  In  the  class  of 
cases  above  cited.  A  case  more  pertinent  to 
the  case  in  hand  Is  Anderson  City  of  Trm- 
ton.  42  N.  J.  Law,  488.  In  that  case  a  classi- 
fication on  the  basis  of  population  in  an  act  au- 
thorlzhig  cities  having  a  population  of  not  less 
than  25,000  to  issue  municipal  bonds  was  held 
to  be  ui  illusory  classification,  and  the  court 
set  aside  the  act  on  the  grotmd  that  it  could 
not  see  any  natural  connection  betweoi  tbe 
number  of  people  in  a  city  govemment  and  Its 
right  to  fund  a  floating  debt  The  learned 
Judge  who  deilToed  tbe  opinion  of  the  court 
said  that  It  was  nmnifest  that  "it  the  classi- 
fication made  by  a  statute  is  to  be  Justified  or 
not  by  considering  whether  It  is  pn^r  to  ap- 
ply the  peculiar  providons  of  the  law  to  tbe 
jmrtlcular  individual  or  indlylduate  deidgned 
to  be  affectedt  then  laws  will  be  upheld  or 
overthrown,  not  as  the  court  shall  decide  them 
to  be  general  or  special,  but  as  they  shall  deem 
them  wise  or  unwise.  No  rule  beretofwe  laid 
down  in  this  state  sancthned  such  a  test  of 
constitutionally,  nor  do  I  tbiuk  that  such  a 
criterion  should! be  adt^tted."  It  is  also  ap- 
parent from  the  decisions  in  Ibe  courts  of  onr 
own  state  and  in  other  Jurisdictions,  federal 
and  state,  that  when  a  law  is  to  terms  local, 
satisfactory  reasons  must  be  found  to  exclude 
it  from  the  constitutional  hiterdict  That  tbe 
dties  or  munltipalitiea  to  which  it  applies 
have  been  propo'ly  classified  for  general  mu- 
nicipal purposes  does  not  famish  a  sufficient 
reason  for  sustaining  such  legislation;  others 
wise,  the  elaborate  reasoning  In  Re  Hayes, 
Mortland  r.  Christian,  and  similar  cases  vtks 
superfluous.  The  court  should  have  simply 
said:  "Thesedties  have  been  legally  clasdfiecl. 
and  tbe  leglslatm-e  may  deal  with  their  In- 
ternal affairs  in  its  discretion." 

The  principle  by,  which  general  laws  are  dis- 
tinguished from  those  which  are  either  local 
or  special  applies  to  all  legislation  regulating 
the  internal  affairs  of  municipalities;  and  the 
discretion  tbat  enters  into  the  decision  of  the 
question  whether  a  particular  law  is  general 
or  local  or  special  Is  that  where  tbe  classifica- 
tion appears  to  rest  on  substential  grounds, 
and  tbe  line  of  demarkation  which  separates 


Digitized  by 


Google 


WA2SSSB. 


r.  H00& 


46S 


the  places  Inchided  from  those  excluded  Is  a 
matter  of  judgmeDt,  the  resolution  of  the  leg- 
islature will  prevail,  unless  tt  plainly  appears 
that  such  classification  Is  an  evaftlon  of  the 
constitution.  '  In  the  much  canvassed  case  of 
Mortland  v.  Christian  almlter  views  were  ex- 
pressed hj  Mr.  Justice  Gamson,  who  said: 
*^bether  the  largest  cotintles  do  require 
boards  of  such  Increased  efficiency  Is  not  for 
08  to  dedde.  If  they  do.  It  Is  evidently  In  re- 
spect to  matters  growing  out  of  excess  of  pop- 
ulation. Tbe  I^slatnre,  In  whom  the  deter- 
mination of  these  questions  Is  vested  by  the 
constltntlon,  has  decided  that  counties  of  the 
first  class  do  require  a  change  of  the  charac- 
ter indicated  by  this  act,  which  changes,  from 
the  considerations  just  mentioned,  are  inap- 
propriate to  the  smaller  counties,  for  the 
same  reasons  which  constitute  their  ^proprl- 
atenesB  to  the  larger  ones.  •  •  •  The  act 
In  question  must  be  deemed  to  be  general,  in 
that  It  reaches  the  one  class  to  which  the  leg- 
islature has  determined  that  it  Is  appropriate, 
and  that  that  class  Is  distinguished  by  those 
features  which  constitute  Its  appropriateness 
from  all  the.other  counties  in  the  state."  In 
State  V.  Borough  of  Clayton  the  present  chief 
Justice  said:  "In  determining  whether  this  act 
Is  general  within  this  meaning  [that  Is,  wheth- 
er the  class  Is  composed  of  all  municipalities 
whicb,  considering  the  purposes,  of  the  legis- 
lation, are  distinguished  from  others  by  quali- 
ties or  characteristics  such  as  to  make  the 
legislation  appropriate  to  them  and  Inappro- 
priate to  others],  Its  purpose  Is  first  to  be  con- 
sidered, and  it  is  then  to  be  determined 
whether  the  municipalities  upon  which  It 
operates  have  substantial  distinctions  segre- 
gating them  from  other  municipalities,  and 
evincing  t&at  such  legislation  Is  germane  to 
them,  and  not  to  others."  In  every  case  the 
primary  consideration  In  the  process  of  deter- 
mining whether  a  imrticular  law  local  or  spe- 
cial on  its  face  is  a  general  law,  in  the  sense 
of  the  constitution,  is  the .  consideration 
whether  the  classification  adopted  is  based 
on  those  substantial  grounds  which  justify 
the  limitation  of  its  enactments  to  one  set  of 
municipal  bodies,  and  the  exclusion  of  oth- 
ers. No  question  of  legislative  discretion  can 
possibly  arise  nntll  the  preliminary  question 
is  solved. 

It  was  conceded  that  the  legislation  In  ques- 
tion Is  a  r^fulatlou  of  the  internal  affairs  of 
the  cities  to  which  it  applies;  but  It  was  con- 
tended that  It  related  to  the  structure  and 
machinery  of  government,  and  therefore  clnss- 
Iflcatlon  on  the  basis  of  population  was  legiti- 
mate, whether  the  structure  and  machinery 
provided  were  equally  appropriate  to  other 
cities  or  not.  It  must  not  be  assumed  that 
acts  relating  to  the  structure  or  machinery 
of  municipal  government  are  freed  from 
those  rules  apt  to  distinguish  general  from 
local  and  special  laws  in  other  cases.  The 
decisions  are  directly  to  the  contrary.  But  It 
Is  unnecessary  to  discuss  the  conditions  un- 
der which  discretion  may  be  said  to  enter  In- 


to legislation  affecting  the  structure  of 
municipal  government,  as  ezempllfled  lo 
Matheson  v.  Oamlnade,  supra,  and  McT^ugb' 
Un  V.  City  of  Newark,  57  N.  J.  Iaw,  298,  30 
Ati.  543;  for  the  cases  cited  do  not  sustain 
the  assertion  that  this  act  relates  to  either 
the  structure  or  the  machinery  of  govern- 
ment In  State  v.  Borough  of  Clayton  the  act 
provided  for  the  organization  of  local  govern- 
ments with  the  appn^rlate  machinoy.  In 
McLaughlin  v.  City  of  Newark  the  act 
provided  the  means  of  dividing  dties  of  the 
class  emlH-aced  in  it  Into  wards  and  election 
districts.  It  dealt,  as  was  said  by  the  leam' 
ed  Justice  who  delivered  the  opinion  of  the 
court,  only  with  the  structure  of  the  govern- 
ment, the  formation  of  the  machinery  by 
which  the  affairs  of  the  city  are  to  be  regu- 
lated. In  Re  Haynes  the  act  constituted  mu- 
nicipal boards  In  certain  cities,  and  defined 
their  powers  and  duties.  The  act,  as  waa 
said  by  the  chief  Justice,  dealt  exclusively 
with  the  machinery  by  which  the  city  inter- 
ests within  their  departments  were  to  be  reg- 
ulated. In  Owens  v.  Furey  the  act  establish- 
ed a  municipal  board  of  putdlc  works  In  cer- 
tain cities.  In  Matheson  v.  Caminade  the  act 
established  a  police  court  In  cities  of  the  sec- 
ond class,  and  provided  for  the  manner  of  the 
appointment  of  the  magistrates  by  which  such 
conrts  should  be  held.  In  these  and  all  the 
cases  in  which  statutes  based  on  a  classifica- 
tion on  the  ratio  of  population  were  sustained, 
for  the  reason  that  they  related  to  the  struc- 
ture or  machinery  of  municipal  government, 
such  legislative  acts  were  directed  immediate- 
ly to  the  structure  of  the  municipality  Itself, 
or  to  the  nmchlnery  of  municipal  government. 
Tlie  act  under  examination  differs  in  every 
material  respect  from  those  Involved  In  the 
preceding  cases.  It  In  no  sense  affects  the 
machinery,  powers,  or  structure  of  the  city 
governments,  nor  does  it  chaise  the  mode  of 
selecting  city  officers.  The  constituency  by 
which  those  officers  are  elected  remains  the 
same.  The  act  simply  changes  the  date  of 
their  election,  by  the  same  constituency,  and 
combines  the  election  of  municipal  officers 
with  the  election  of  state  and  county  officers 
upon  the  same  official  ballot  It  applies  only 
to  cities  of  the  first  class;  that  Is,  to  those 
having  a  population  exceeding  100,000.  New- 
ark and  Jersey  City  are  the  only  cities  of  this 
state  with  a  population  above  the  limit  men- 
tioned In  the  act;  the  populatton  of  Newark 
being,  by  the  census  of  1895,  215,806,  and  Jer- 
sey  City,  182,713.  Among  the  cities  with  a 
population  not  exceeding  10©.000  are  Pater- 
son,  with  a  population  of  97,344;  Camden, 
with  a  population  of  68,467;  Trenton.  62,518; 
Hoboken,  54,083;  and  Elizabeth,  43.834. 

From  the  earliest  period  In  the  history  of 
this  state,  it  has  been  the  policy  to  keep  the 
election  of  township,  town,  and  city  officers 
separate  from  the  election  of  state  and  count; 
officers.  This  policy  is  forcibly  expressed  In 
an  act  of  the  leglslatm-e  passed  in  1889  (P.  U 
1889,  p.  89),  which  In  its  preamble  recited: 
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"Whereas.  It  to  SetmeU  tot  the  bett  faitaest  of 
mniJclpal  soreniment  that  decttons  for  local 
trfOcers  sboald  not  be  held  on  general  election 
daya;"  and  enacted:  'rChat  no  local  orcharter 
dectlon  ahat]  be  held  in  this  state  on  the  same 
day  find  tm  the  holding  of  a  goieral  elec- 
tion, or  on  the  day  when  members  of  the  gen- 
eral assembly  are  now  elected  by  law."  At 
tbe  time  this  act  was  passed,  no  one  of  the 
cities,  towns,  boroughs,  or  townships  had  Its 
local  dectiou  coincident  with  the  state  and 
county  elections.  The  act  changes  the  day 
for  municipal  elections  In  the  two  dties,  and 
combines  the  election  for  local  officos  with 
the  election  for  state  and  county  officers.  The 
IsBi^  presented  by  this  record  Is  whether,  hav- 
ing regard  to  the  subject-matter  of  this  legis- 
lation, cities  having  a  population  exceeding 
100,000  have,  by  reason  of  population,  char- 
acteristics distinguishing  than  from  dtles  with 
a  population  of  less  than  100,000,  which  would 
make  such  legislation  appropriate  to  tbe  for- 
mer class  of  dtles,  and  inappropriate  to  cities 
having  a  less  population.  In  solving  this  is- 
sue. It  must  be  bome  in  mind  that  this  act, 
as  already  observed,  In  no  sense  relates  either 
to  the  machinery  or  the  powers  or  the  stmcture 
of  city  govwnment.  On  what  course  of  rea- 
soning can  substantial  grounds  be  found  for 
dlscrlminatltig  between  the  cities  of  the  one 
class  and  other  cities,  towns,  townships,  and 
localities  In  tbe  matter  of  boldlng  local  elec- 
tions at  the  same  time,  and  combined  with 
elections  for  state  and  coimty  officers?  What 
characteristics  are  Inherent  in  the  population 
or  affairs  of  the  two  cities  embraced  In  the 
act  dlstlngulshli^  them  from  other  cities, — 
Hoboken,  Paterson,  Elizabeth,  Trenton,  and 
Oamdeu,  cities  of  large  population,— which 
renders  an  election  for  local  officers,  com- 
bined with  an  election  for  county  and  state 
officers,  appropriate  to  the  one  class,  and  In- 
appropriate to  the  other,  of  such  magnitude  and 
Importance  as  will  justify  the  Inclusion  of  the 
one  class  and  the  exclusion  of  the  other  from 
this  scheme  of  l^slatlon?  act  being  lo- 
cal on  its  face,  jnst  grounds  for  such  discrimi- 
nation must  be  found  In  its  subject-matter,  to 
relieve  It  from  the  constitutional  interdict  In 
the  supreme  court  the  grounds  assigned  for  such 
a  discrimination  appear,  briefly,  to  have  been 
the  double  expense,  the  lack  of  Interest  on  tbe 
part  of  the  voters,  and  consequent  n%Ug«ice 
In  the  choice  of  candidates,  and  in  safeguards 
against  dectlon  frauds,  such  as  bribery,  fraud, 
and  corruption.  Under  the  latter  bead  It  was 
argued  that,  offices  In  large  cities  being  more 
lucrative,  the  temptation  to  election  frauds  is 
greata,  calling  for  more  daborate  and  ex- 
pensive safeguards  than  are  applicable  to  char- 
tor  and  municipal  elections  elsewhere.  It  will 
be  observed  that  by  the  act  of  February  19, 
1806  (P.  L.  1896,  p.  13).  It  Is  provided  that, 
in  every  city  of  this  state  having  a  popula- 
tion exceeding  40,000,  the  charter  election  and 
all  elections  for  municipal  officers  should  be 
held  and  conducted  as  the  elections  for  mem- 
bers of  the  general  assembly  were  held  and 


conducted  at  the  last  election  preceding  the 
time  of  holding  such  charter  election  or  dec- 
tlon  for  municipal  officers.  If  the  stringent 
dectlmi  laws  which  apply  to  ttie  fall  dectlcnis 
are  necessary  to  suppress  frauds  In  the  conduct 
of  elections,  Inch  laws  are  in  force  In  Pater- 
son, Oamden,  Trenton,  Hoboken,  and  E3im- 
betb,  dues  having  a  population  In  excess  of 
40,000;  and  these  dtles  are  excluded  from  the 
legislation  under  review.  And  as  covering  the 
whole  of  this  subject.  If  any  advantages  are 
to  be  gained  or  evils  prevented  by  combining 
dections  for  dty  officers  with  state  Sections, 
can  any  reasonable  ground  be  assigned  tot 
c<mferrlng  such  benefits  t^oa  Jers^  Oity 
which  Should  not  be  conferred  upon  Hobcften 
In  the  same  county,  or  granted  to  Newark,  and 
denied  to  Paterson,  Camden,  Trmton,  Eliza- 
beth, and,  I  may  add,  other  cities  in  the  state? 

with  respect  to  the  other  reasons  assigned 
as  grounds  for  the  discriminati(Hi  created  by 
this  act,  such  as  the  expense  of  separate  deo 
tloua,  lack  of  interest  in  voters,  and  election 
frauds,  these  evils  exist  In  a  comparative  de> 
gree  In  all  tbe  cities  of  this  state;  and.  If  the 
combination  of  municipal  and  state  elections 
will  cure  these  evils,  other  dties  cannot  law- 
fully be  excluded  from  this  curative  process. 
The  reasoning  of  the  justices  of  the  supreme 
court  on  these  subjects  Is  so  satisfactory  that 
elaboration  is  unnecessary.  Indeed,  I  may 
say  that  the  counsd  who  argued  this  case  in 
this  court  for  tbe  plaintiff  In  error  by  his  brirf 
seems  to  have  repudiated  the  existence  of  any 
grounds  to  jnsti^  this  classification  by  that 
process  of  reasoning.  His  argument  for  re- 
versing the  judgment  below  rests  mainly.  If 
not  wholly,  upon  tbe  contrition  that  this  legis- 
lation relates  to  the  structure  and  machinery 
of  local  government,— an  argument  which  to 
me  seems  unfounded.  Being  of  opinion  that 
this  act  Is  an  act  regulating  the  Internal  af- 
fairs of  dues,  based  npon  an  Insuffldent  classl- 
flcation,  and  therefore  In  violation  of  tbe  con- 
stitutional prescription,  I  shall  vote  to  atflrm 
the  decision  of  the  supreme  court 

(Oct  18.  1887.) 

COIililNS,  J.  (dissenting).  I  base  my  dis- 
sent from  tbe  conclusion  reached  In  this  cause 
upon  three  fundamental  rules,  evolved  from 
the  long  discussion  of  the  constitutional  power 
of  the  legislature  to  dassl^  towns  when  leg* 
nlating  thetr  Internal  affairs  by  law: 

1.  For  legislation  dealing  only  with  the 
structure  of  municipal  government— the  for- 
mation of  tbe  machinery  by  which  municipal 
affairs  are  to  be  regulated,— the  mtmicipallties 
of  the  state  may  be  distributed  into  classes 
constituted  on  the  basis  of  population.  This 
rule  was  thus  formulated  in  the  supreme  court 
In  the  case  of  McLaughlin  v.  City  of  Newark. 
67  N.  J.  Law,  298,  209,  30  AtL  643,  and  was 
approved  by  this  court  in  Its  affirmance  of  the 
judgment  therein  (68  N.  J.  Law,  202,  84  AU. 
13).  The  rule  Is  now  conceded,  but  its  ap- 
pUcableness  In  this  case  is  questioned.  It  Is 
doubted  that  a  statute  the  only  purpose  m 
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llw  porpose  of  which  to.  to  diange  the 
date  of  municipal  elecUons  deals  at  all  with 
the  ■tnidure  or  maclilnery  of  municipal  goT- 
emment  I  have  no  such  donbt  It  seems 
aeU-erldeitt  that  such  a  atatnte  deals  Erectly 
and  solely  therewith.  Incnmbency  ot  office 
has  the  same  place  In  the  Btnictnre  and  nur 
dilneiy  of  mnnldpal  govemment  that  heart 
action  has  In  an  animal  mechanism.  Without 
It  there  can  be  no  living  organization.  Elec- 
tions snd  appointments  to  office  are  correlative. 
Uost  ot  the  Jndidal  decisions  leading  to  the 
establltOunent  of  the  role  abore  stated  tnm 
i^n  statutes  providing  for  (diange  from  one 
to  Oie  other  ta  these  methods  of  filling  mn- 
nlclpal  office.  In  Warner  t.  Hoagland,  51  N. 
J.  Law.  62,  16  AtL  166.  the  law  sustained 
transferred  frotn  boards  of  commissioners,  to 
ttw  oonunon  oomidl,  ImpOTtant  powers  of  gov- 
emment  In  all  cities  exo^  those  of  the  first 
elasa.  The  law  sustained  in  Be  Haynes,  64 
N.  3.  Law,  6,  22  AtL  923,  took  from  varlona 
boarda  elected  by  the  people,  and  placed  in  one 
board  to  be  appointed  by  the  mayor,  all  the 
powers  over  public  works  in  cities  of  the  first 
dass.  A  later  law,  never  questioned,  made 
that  board  electiva  P.  L.  1894,  p.  521.  Ow- 
ens T.  Futy,  56  N.  1.  Law,  2,  26  AtL  934,  and 
other  cases  decided  at  the  same  term  with 
ttiat  case,  sustained,  for  other  dtles  of  a  class 
based  uptm  population,  laws  transferring, 
from  elective  to  i^ipointlve  boards  and  officers, 
various  governmental  powers.  Surely,  then, 
In  Jndldal  opinion,  dections  to  municipal  of- 
fice eater  Into  the  structure  and  macbinery 
of  mnnldpal  government  The  fixing  of  a 
date  for  such  elections  Is,  of  course,  a  neces- 
Atj.  In  Mortland  v.  Christian.  62  N.  J.  Law, 
521,  20  Aa  673.  thls^uit  adjudged  that  local 
dectkns  are  subject  to  legislative  change  on 
the  basis  of  population,  and  did  so  on  the 
express  ground  that  the  act  then  under  review 
concerned  the  macbinery  of  administration. 
52  N.  3.  Law,  637,  20  AtL  674.  It  Is  now  ob- 
served that  the  diange  of  date  there  sustained 
was  a  mere  Inddenfe  In  the  sdieme  of  admin- 
istration provided  by  the  act,  and  the  Infer- 
ence seems  to  be  that,  standing  alone,  a  change 
would  not  have  been  upheld.  I  cannot  think 
that  such  an  Inference  was  Intended,  or  that 
this  court  means  to  declare  that,  had  the  act 
left  unchanged  the  date  of  election,  a  new 
date  might  not  have  been  fixed  by  a  separate 
act  There  have  been  several  such  separate 
ads.  In  1895  a  Oen.  St  p.  615)  It  was  en- 
acted In  a  statute  dealing  with  no  other  sub- 
ject that  In  all  dtles  of  the  second  class  the 
annual  or  charter  dectlons  should  be  hdd  on 
the  second  Tuesday  of  April;  and  In  1896  (P. 
L.  p.  169)  it  was  enacted  that  the  municipal 
or  charter  elections  In  dtles  of  the  first  class 
should  be  held  on  the  second  Tuesday  of  ApriL 
It  is  this  last-named  act  alone  that  Justifies  the 
change  of  Newark's  charter  election  from  au- 
tumn to  spring,  the  form«r  act  (P.  L.  18J>2, 
p.  21)  t>elng  plainly  uncmstltutlonaL  Gan  It 
be  that  under  the  decision  now  rendered,  New< 
nxk  must  return  to  October  elections?  It 


was  Toy  justly  said  by  the  presoit  dilef 
Justice  In  the  case  of  State  v.  Borough  of 
Clayton,  68  N.  J.  Law,  277,  281.  21  AtL  1026. 
that  while  the  I^slature  may,  In  obedience  to 
the  constitutional  requirement  pass  a  general 
law  providing  for  a  complete  system  ot  gov- 
ernment for  all  munldpalltleB,  or  fcff  appro- 
priate classes  th^wof,  It  Is  clear  that  It  may 
also  pass  a  series  of  co-related  acts  having 
the  same  pnrpcwe.  I  must  assume  that  an 
act  like  that  now  overthrown  would  have  been 
sustained  bad  It  fixed  some  other  day  for 
munldpel  dections  than  that  already  set  apart 
by  law  for  stete  and  coun^  elections.  If  so, 
It  would  have  been  so  sustained  by  force  of 
the  rule  I  have  steted.  for  on  nothing  dse 
can  It  rest 

But  It  Is  argued  that,  In  applytog  the  rule, 
the  court  most  look  at  every  act  dealing  with 
the  structure  or  machinery  of  munldpal  gov- 
ernment to  see  If  population  bears  relation  to 
Ite  partlcnlar  subject  This  would  lead  to  a 
paradox  destructive  of  the  rule.  The  courts 
have  adjudged  that  population  bears  a  reason- 
able relation  to  the  strudure  and  machhiery 
of  municipal  govemmoit  This  becomes 
meaningless  If  we  say,  Instead,  that  popula- 
tion bears  a  reasumble  relation  to  so  much 
of  the  structure  and  machinery  of  munldpal 
gormuuent  as  bears  a  reasonable  relation  to 
population.  I  find  no  support  in  the  adjudged 
cases  for  the  su^^ested  limitation.  The  form- 
ative Judicial  opinion  out  of  which  the  rule 
was  finally  evolved  Is  only  useful  as  showtog 
the  continuous  progression  that  led  to  that  re- 
sult For  example,  In  the  Haynes  Case,  re- 
lied on  as  an  tostance  of  this  limitation.  Chief 
Justice  Beasley,  to  vindicating  a  statute  by 
whidt  to  cities  of  the  first  dass  the  legal 
machinery  tot  controlling  streets  and  water 
supplies  was  regulated  (54  N.  J.  Law,  28,  22 
AtL  923),  did.  Indeed,  confine  himself  to  show- 
ing the  relation  of  those  intereste  to  popula- 
tion. He  needed  to  go  no  further;  but  to  the 
later  case  of  Matbeson  t.  Camlnade,  55  N.  J. 
Law,  4.  6,  26  Atl.  933,  he  uses  language  to 
which  I  find  no  hint  of  limitation.  There  he 
sap's:  "It  has  been  dedded  that  with  regard 
to  structural  forms  of  government  and  ad- 
ministration, the  municipalities  of  this  stete 
may  be  distributed  for  legislative  purposes  In- 
to classes  constructed  on  the  basis  of  popula- 
tion. The  ground  platoly  expressed  for  this 
condoslon  was  that  'population,'  to  this  con- 
nectltm,  Is  a  connotatlve  term,  signifying  not 
only  the  populousness  of  a  dty,  but  as  wdl 
the  magnitude  of  Ite  public  concerns;  and 
hence  a  fair  dasalflcatlon  on  such  basis  was 
a  distribution  of  dtles  which  In  all  essentials 
were  of  different  grades,  manifestly  requiring 
different  forms  of  government;  and  hence  the 
choice  of  adaptive  forms  qf  government  was, 
of  necessity,  a  legislative  function."  This 
la  the  only  safe  and  sure  rule.  I  trust  the 
dedsicm  of  tbe  present  cause  has  not  over- 
thrown it 

2.  When  the  drawing  of  some  line  of  de- 
markatlon  between  the  larger  and  the  smaller 
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aggtegations  of  people  Is  Justified,  It  ta  for 
tiie  legislature  to  say  vbere  that  line  shall 
be  placed.  I  quote  this  rule  trom  the  oplnltm 
of  the  supreme  court  la  the  case  of  Randolph 
T.  Wood.  49  K.  J.  Law,  85,  91,  7  Atl.  286. 
This  court  approved  It  when  afflrmlog  the 
Judgment  hi  tbat  case  (50  N.  J.  Law,  175,  15 
AtL  271);  and  U  Is  not  questioned  now.  Of 
course,  any  classiflcatlon,  to  be  valid,  must 
be  not  Illusive  or  evasive.  The  "first  class" 
of  the  general  act  has  been  too  often  sustained 
by  this  court  to  be  now  challenged  as  an 
evsRion  of  the  constitution.  I  do  not  see  the 
force  of  the  observations  made  upon  that 
subject  in  the  course  of  the  prevailing  opinion 
In  this  case. 

3.  Legislation  appropriate  to  a  pn^ier  class 
of  municipalities  Is  valid,  though  not  ex- 
tended to  other  classes  to  which  It  may  be 
equally  appropriate.  This  rale  results  from 
the  reasoning  and  dedslons  In  several  cases, 
among  them  SUte  v.  Borough  of  Clayton, 
supra,  followed  and  approved  by  this  court 
In  Road  Commission  v.  Haring,  S5  N.  J.  Law, 
327,  26  Aa  915.  No  one  has  stated  this  rule 
more  clearly  and  comprehensively  than  the 
learned  judge  who  speaks  for  this  court  in 
the  present  case.  In  the  case  of  Johnson  t. 
Borough  of  Asbury  Park,  BS  N.  J.  Law,  604, 
8S  AtL  860,  he  says:  "An  examination  of 
the  many  statntea  relating  to  dtlea  at  the 
several  classes,  towns,  townships,  and  bor- 
oughs, will  disclose  diversities  in  the  power 
granted  to  these  several  municipal  bodies, 
which.  If  tried  1^  the  criterion  proiKMed  by 
counsel  In  this  case.-^k.  tbat  no  reason  can 
be  glvoi  for  granUng  certain  qieelBl  powen 
to  one  class  of  munldpalltles,  and  withhold- 
Ing  them  from  othv  dasses,— would  op«ate 
disastrously  upon  the  aystm  of  mnnletp^ 
government  in  force  in  this  state.  The  dlvl- 
Ooa  at  munkilpalltles  Into  dtlea,  towns,  town- 
ships, and  borou^  being  a  dasslflcatlon  per- 
mitted by  the  constltntton  for  the  purpose 
of  local  govemmoQt,  the  powers  to  be  con- 
ferred apon  these  bodies  severally  which  per- 
tain to  the  (HTdlnary  funcQons  of  local  govern- 
ment must  rest  In  leglslattve  discretion," 
The  same  reasoning  appllo,  of  course,  to 
statutes  that  relate  to  the  stmcture  and  ma- 
chlneiy  of  mnnlc^wl  govommait  there- 
fore, the  act  now  Impugned  Is  invalid.  It  must 
be  so  because  of  soma  vice  snl  generis.  Such 
a  vice  18"  said  to  Inhere  in  the  ctunblnation 
of  mniddpal  with  general  electtona.  Tbte  to 
the  stress  of  the  <q;»inlonB  of  the  stqtreme 
court  In  HooB  v.  O'Donndl  (N.  J.  Sup.)  87 
AtL  447,  and  of  thla  court  In  the  present 
case  approving  that  dedslon.  The  claim  must 
be  thus  stated,  viz.:  Tbat  in  regulating,  by 
means  of  decttona,  the  lormaUon  of  .local 
government  In  a  proper  daas  of  mrnddpidltlea 
constituted  on  the  basis  at  population,  the 
legislature  has  not  the  constitutional  powbr  to 
fix,  for  such  elections,  a  date  already  aet 
apart  by  law  for  state  and  county  dectlona, 
or  <1^  implication)  for  national  dectlona, 
and  to  prescribe  the  use  of  a  single  ballot.  I 


had  Bnn>oeed  the  oppodte  of  tUls  proposition 
to  be  Involved  In  Hortland  t.  Christian,  supra. 
There  a  stotute  was  uphdd  as  eonstltatlonai 
which  reorganized.  In  counties  of  a  class  based 
on  population, '  their  boards  of  chosen  free- 
holders, by  substituting  tor  a  membership 
elected  In  the  spring,  from  townships  and  dtr 
wards,  one  to  be  elected  from  assembly  dis- 
tricts in  Novembs.  at  the  general  election. 
True,  the  point  was  not  spedally  ruled,  and 
perbapa  was  not  fully  presented  by  counseL 
Still,  it  was  of  necessity  involved  In  the 
cose,  and  It  would  seem  that  a  resolution 
against  It  must  subsist  In  the  Judgmmt. 

Taking  np  the  question  as  res  nova,  I  can- 
not assent  to  the  proposition.  I  see  for  it 
no  basis  whatever.  In  this  court  It  Is  said 
that  it  has  always  been  the  policy  of  this 
state  to  keep  the  electloa  <rf  township,  town, 
and  dty  officers  separate  from  the  dectlon 
of  state  and  county  <^cera.  This  Is  a  mis- 
take. There  have  been  ivevlous  Instances  at 
combining  mimicipal  with  general  elections. 
They  w^  OHnbined  In  Newark  In  1851  (P. 
U  p.  233,  I  4);  In  Atlantic  City  hi  1854  (P. 
li.  p.  280,  I  4);  and  hi  Elizabeth  In  1867  (P. 
L.  pw  833,  I  2).  In  the  last-named  diy  the 
comUnatlon  jvevalled  until  the  act  of  J^88. 
The  legislature  of  1889  did  declare  Ito  policy, 
bat  the  legislature  of  1S97,  as  to  dties  of 
the  first  doss,  adopted  a  dUferent  one  by 
law.  and, the  courts  cannot  review  its  judg- 
ment It  should  be  noted  tbat  an  hMrldental 
combination,  as  In  the  law  npheld  In  Mort- 
hmd  V.  Christian,  supra,  would  be  as  mndi 
against  the  supposed  policy  Invoked  as  sep- 
arate legldatkm  would  be,  I  cannot  dlstin- 
gulsb  the  cases.  -  B^rthomore,  the  same 
reasoning  would  avoid  statutes  framed  to  In- 
clude all  towns  as  weH  as  those  limited  to 
a  daas.  Whatever  -may  be  thooght  as  to 
the  wisdom  or  unwisdom  of  combining  munic- 
ipal with  goieral  dectlona,  the  subject  la 
one  of  l^islative  poUcy.  and  wtlrdy  within 
legislative  controL  The  people  have  declared 
no  snch  policy  In- the  constitution.  In  the  su- 
preme court.  In  Hooa  v.  O'Domdl,  toe  case  vaa 
rested  one  of  the  Judges  upon  a  imposition 
not  adi^ted  in  the  prevailing  cpmion  in  ttds 
court  In  toe  present  case,  but  desarlng  of  at- 
tentioL  That  propodUoD  ta  that  the  act  avas- 
thrown  Infringes  the  ImpUed  constitutional 
restrletton  that  all  regulations  of  the  elective 
franchise  must  be  uniform  and  Impartial.  Bat 
thta  restriction  has  reference  to  soch  a  right  of 
suffrage  as  ta  guarantied  a  consUtntlon  or 
hiherent  in  government  the  people,  and  does 
not  preclude  local  or  special  laws.  For  example, 
registry  laws  fbr  large  dtlea  imly  have  In  thta 
state  eadsted  unchalloiged  for  more  than  25 
years;  and  I  have  no  doubt  tbat  many  at  the 
otlier  regulations  now  general  would  be  unas- 
sailable even  If  limited  In  operation.  But  a 
snffidoit  answer  to  the  objection  ta  found  In 
the  fact  that  the  restriction  appealed  to  does  not 
Indude  mmUdpal  dectlona.  There  ta  In  thta 
state  no  constitutional  ri|^t  In  the  people 
to  dect  mnnldpal  offlceta.   The  l^lstatnra 
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In  Its  control  of  municipal  corporations.  Is 
Amlted  only  by  rarloua  requirements  that 
laws  shall  be  general.  If  It  Is  seen  fit  to 
adopt  the  method  of  popular  elections  In  ad- 
ministering these  governmental  agencies,  and 
the  requirements  of  generality  are  met  by  a 
proper  classification,  the  voter  cannot  complain 
that  his  rote  In  that  behalf  Is  called  for  hi  some 
localities  at  the  time  of  exercise  of  his  general 
right  of  suffrage,  and  In  othera  at  a  different 
time. 

The  doctrine  that  voters  at  municipal  elec- 
tions cannot  constitutionally  be  subjected  to 
or  protected  from  the  Influence  of  state  or 
national  politics,  unless  aU  municipalities,  or 
at  least  all  of  the  same  type,  are  Included  in 
eveiy  law  that  may  have  such  an  effect,  will, 
If  lo^calty  carried  out,  lead  to  startling  re- 
sults. The  legislature,  If  It  change  the  date 
of  the  general  election,  must  avoid  the  date 
of  local  election  in  every  municipality  In  the 
state.  It  cannot,  by  classi^Ing  counties, 
yield  to  the  powerful  argument,  now  current, 
that,  In  populons  communities,  local  should 
be  separated  from  general  elections,  for  coun- 
ties as  well  as  towns  come  within'  the  con- 
stttntlonal  prohibition.  When  providing  for 
local  elections  in  classes  of  towns  or  counties 
otherwise  permissible,  It  must  conform  to 
the  will  of  the  federal  congress;  for,  under 
the  constitution  of  the  United  States  (article 
1,  S  4),  the  right  to  fix  the  time  of  election  of 
members  of  the  boose  of  representatives  rests 
Id  the  national  legislature,  and  hfts  been 
exerdsed  (Rev.  6t.  U.  S.  i  26).  I  cannot 
assent  to  a  doctrine  that,  of  necessity,  leads 
to  such  resnlta. 

I  find  nothing  In  the  opinioits  of  the  supreme 
court  or  of  this  court  to  convince  me  that  the 
act  of  March  18,  1807,  Is  unconstltutloQal.  It 
Is  unnecessary  to  discuss  the  otlier  objections 
urged  by  counsel.  It  Is  sufficient  to  say  that 
I  find  tnem  all  nntenable,  and  vote  for 
reversal. 

There  is  a  suggestltm  In  the  opinion  de- 
livered for  this  court  to  which  I  thlnb  the 
court  does  not  mean  to  stand  committed,  and 
that  Is  that,  when  a  law  Is  seen  on  Its  face 
to  operate  only  in  ^teclfled  localities.  It  Is  to 
be  deemed  to  be  local  or  special  until  the 
contrary  Is  shown.  The  presumption  should 
be  the  other  way,  for  every  intendment  is  in 
favor  of  the  coDsltutionaUty  ot  legislation. 
Cooley.  Const.  I4m.  182. 

(Oct.  19,  1897.) 

DIXON,  J.  (dissenting).  My  conclusion 
that  the  statute  under  review  in  this  case  is 
constitutional  rests  upon  four  legal  propost- 
tifms,  which  are,  I  thinb,  duly  supported  by 
the  decisions  In  this  state: 

1.  Our  earliest  cases  involving  the  effect  of 
the  constitutional  amendment  forbidding  the 
passage  of  private,  local,  and  si>eclal  laws 
to  regulate  the  internal  affairs  of  towns  and 
comities,  lay  down  the  principle  tliat  a  law  Is 
general,  and  so  not  prohibited.  If  it  applies  to 
a  dass  of  towns,  provided  the  class  is  Conn- 


ed upon  a  basis  which  bears  some  reasonable 
relation  to  the  object  of  the  law.  Van  Ulper 
V.  Parsons,  40  N.  J.  Law,  1;  Hammer  T. 
Blchards,  44  N.  J.  Iaw,  667. 

2.  Later  cases  decide  that  towns  may  con- 
stitutionally be  classtfied  upon  the  basis  of 
their  population  for  the  purpose  of  legislation, 
whenever  there  exists  a  reasonable  relation  be- 
tween population  and  the  object  of  the  law. 
Randolph  v.  Wood,  49  N.  J.  Law,  86,  7  Atl.  280; 
s.  c,  on  error,  50  N.  J.  Law.  175,  15  AtL  271. 

S.  Contemporaneously  with  the  announce- 
ment of  the  foregoing  rule.  It  was  declared 
that,  whenever  population  may  constitutional- 
ly be  made  the  basis  of  classification,  the  line 
of  demarkation  can  be  drawn  In  the  discre- 
tion of  the  legislature,  provided  It  be  not 
drawn  illusively;  that  Is,  "with  a  view  of  es- 
caping the  constitutional  restriction,"  as 
Chief  Justice  Beasley  expressed  it  in  Van 
Riper  V.  Parsons,  40  N.  J.  Law,  0.  Randolph 
v.  Wood,  49  N.  J.  Law,  85,  91.  7  AO.  286;  Paul 
T.  Gloucester  Co.,  50  N.  J.  Law,  585,  692.  16 
AtL  273;  Warner  v.  Hoagland,  51  N.  J.  Law, 
62,  68, 16  Ati.  166;  Mortland  v.  Christian,  52  N. 
J.  lAW.  621.  638,  20  Atl.  673;  Mathesott  v. 
Caminade,  55  N.  J.  Uew,  4.  25  Atl.  933.  Manl- 
festiy.  tbe  rule  last  mentioned  is  bnt  a  corol- 
lary from  tbe  previous  decisions;  for,  place 
the  line  of  cleavage  where  you  will,  and  let 
the  reason  for  discriminating  between  tbe 
smallest  member  of  the  lower  class  and  the 
largest  member  of  the  higher  class  be  ever 
BO  strong,  that  reason  will  af^oacb  the  van- 
ishing point  when  you  c<Hnpare  the  largest 
memlier  of  the  lower  class  with  the  smallest 
member  of  the  higher  class.  Consequently, 
between  these  the  line  must  be  drawn  arM- 
trarily,  or  nearly  so;  and  this  arbitrary  pow- 
er must  rest  with  the  legislature,  sut^ect  to 
the  proviso  stated. 

4.  Our  more  recent  dectslons  have  In  some 
cases  e^^ressly  declared,  and  in  others  as- 
sumed, that  there  exists  a  reasonaUe  rela- 
tion between  the  population  of  towns  and 
their  "structural  forms  of  government  and 
administration."  "the  structure  of  tbe  munic- 
ipal government,  the  formation  of  the  ma- 
chinery by  which  their  local  affairs  are  to 
be  regulated."  l^Is  proposition  is  sustained 
by  the  uniform  practice  of  civilized  nations, 
for  everywhere  the  systems  of  municipal  gov- 
ernment provided  for  large  communities  dif- 
fer from  those  adopted  for  small  ones.  Our 
courts  have  relied  upon  It  to  support  many 
statutes  dealing  with  a  great  variety  of  mur 
nlcipal  concerns.  Mortland  v.  Christian,  62 
N.  J.  Law,  621,  20  Ati.  673;  In  re  Hhynes,  54 
N.  J.  Law,  6.  28,  22  Ati.  923;  Lewis  v.  Moore, 
54  N.  J.  Law,  121,  22  Ati.  993;  In  re  Passaic 
Sewer  Assessment,  54  N.  J.  Law.  166,  23  Aa 
517;  Owens  v.  Fury,  55  N.  J.  Law.  1.  26  AtL 
034;  Matheson  v.  Caminade.  55  N.  J.  Law,  4, 
25  AtL  933;  Baker  v.  Deloney,  56  N.  J.  Law, 
9.  26  Ati.  936:  Oler  v.  Ridgeway.  66  N.  3. 
iMWi  10,  25  Atl.  936;  McLean  v.  Gibson.  6Q 
N.  J.  Law,  11,  26  Ati.  935;  Calvo  v.  Westcott, 
65  N.  J.  Law.  78.  26  AtL  209;  McLaugtaUn  T. 
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City  of  Newaft.  67  M.  J.  Law,  298,  30  Atl. 
543;  8.  c,  on  error.  68  N.  J.  Law.  202,  34 
AtL  13;  Johnaon  v.  Borough  of  Aabury  Park, 
68  N.  J.  Law.  001.  33  AtL  tea 

Tbe  propositions  thus  estaUlsbed  embody 
this  role,  aHillcaUe  to  tbe  present  jcase:  That 
a  law  will  be  general,  although  It  emiwaces 
only  a  class  of  cities  formed  on  the  basis  of 
th^  population  according  to  the  discretion  of 
the  legislature,  iirovlded  the  law  deals  merely 
with  the  structmre  or  machinery  of  municipal 
government,  and  provided  the  elass  does  not 
ai^>ear  to  hare  been  formed  illuslTely.  It  re- 
mains to  consider  whether  tbe  statute  now 
in  band  comes  within  these  two  provisos.  Its 
purport  Is  to  change  the  day  for  holding  the 
munlclpAl  elections  in  dtlM  of  tbe  first  class; 
that  is.  In  cities  having  a  popvlatton  oEceed- 
Ing  100,00a  That  tbe  mmildpal  elections 
fwm  part  of  the  machinery  of  tbe  local  gov- 
ernment is  too  plain  to  be  elucidated  by  any- 
thing b^ond  the  statement  of  It.  It  seNos 
equally  evident  that  tbe  body  posswing  the 
general  le^Iadve  power  to  authorize  or  pro- 
UMt  Bucb  elections  possessor  also,  as  an  In- 
cident, tbe  power  to  set  the  times  for  holding 
them;  and,  unless  there  be  express  constltiL- 
tlonal  provision  to  the  contraiy,  this  Ind- 
deutal  power  must  be  as  un trammeled  as  the 
principal.  No  such  provision  eilsts  in  New 
Jersey.  I  am  quite  unable  to  perceive  why, 
if  tbe  legislature  can  prescribe  or  abolish  mu- 
nicipal elections  In  a  designated  class  of  cities, 
without  regard  to  the  existence  of  such  elec- 
tltms  in  other  tdties,  and  in  its  absolute  discre- 
tion, it  cannot  also,  with  Itte  freedom  of  Judg- 
ment, fix  the  day  for  holding  them. 

The  last  matter  for  omslderatlon  Is  whether 
the  line  of  demarkatlon  between  cities  of  the 
first  class  and  other  cities,  which  this  statute 
adopts.  Is  an  Dluslve  one,— <Hie  "contrived 
with  a  view  of  escaping  the  constitutional  re- 
striction.". That  it  is  not  is  esUbUsbed  by 
several  reasons:  First,  It  was  originally 
drawn  as  part  of  a  genmd  classification  of 
all  the  cities  of  tbe  state,  soon  after  the  adop- 
tion of  this  constitutional  amendment,  and 
with  the  sole  purpose,  I  believe,  of  fumlsblog 
a  rational  basis  for  constitutional  statutes 
adapted  to  the  diverse  needs  of  our  very  dis- 
similar municipalities;  second,  when  drawn. 
It  was  In  recogniUou  of  a  very  wide  gap  be- 
tween tbe  cities  upon  one  side  of  It  and  those 
upon  tbe  other,  and,  although  some  cities  then 
far  below  It  have  now  nearly  reached  It,  that 
must  happen  wttb  any  permanent  limit,  and 
cannot  rend^  It  Illusory;  and,  tbtrd,  every 
branch  of  government  has  for  many  years  and 
in  numerous  instances  acted  upon  It  as  an 
honest  and  reasonable  division,  unquestioned 
In  this  particular  until  tbe  present  contro- 
versy arose.  I  must  therefore  consider  this 
statute  as  one  dealing  with  a  class  of  dtles 
formed  by  tbe  legislature,  In  tbe  exercise  of 
its  constitutional  discretion,  upon  a  basis  rea- 
sonably related  to  the  object  of  the  law,  and 
therefore  must  vote  to  reverse  the  Jnds^ent 
of  (he  supreme  court. 


VAN  BUSKIRE  v.  MAYOR,  BTC,  OF  CITt 
OF  BAYONNE  et  aL 

(Court  of  Chancery  of  New  Jers^.   Oct  14, 
18»70 

Municipal  Uobforatiuks — I>iphovbubnt8— Dan- 

AOBS  — '  AbSSSSMBST  Of  BBKEF1T8  —  ttKI-On  — 
POWKIU  or  CUMMISSIOKBBS— ll^UITI  JUIUSDJO- 
TIOH— L.ACBE8. 

L  P.  U  1880.  p.  149  (3  Gen.  St.  p.  3370), 
providing  that  commissionerB  shall,  when 
UEifii>e>uiueQt  ot  beneliis  for  a  public  improTement 
levied  prior  to  the  enactment  of  said  law  re- 
maioH  aopaid,  examine  into  and  determine  liow 
much  ol  Mucb  asue^ment,  if  any,  shall  tie  laid 
and  collected,  does  not  authorize  said  commui- 
eloaers  to  set  oS,  against  the  aBiiesBment  as  ler- 
led,  awards  for  portions  of  the  same  land,  pre- 
viously taken  by  tbe  city. 

2.  Complainant  made  applicadon  to  tbe  dty 
conncil  to  set  off  certain  awards  for  proper^ 
taken  from  tus  grantor  for  public  improvements 
against  the  assessment  for  benebu  derived 
therefrom,  tbe  admmistrator  of  the  grantor 
consenting  in  writiog.  Tbe  council  passed  reso- 
lutious  making  such  adjostment  The  awards 
were  canceled,  and  it  was  resolved  that  the  as- 
sessmmts  be  reduced  accordingly,  and  a  settle- 
meiit  made  with  tae  administrator  of  tbe  grantor 
for  his  share  of  the  benefits.  Held  that,  by  such 
adjustment,  complainant  obtained  an  equitable 
right  to  set  ofE,  tnat  would  be  enforced  m  cani- 
ty; th«e  being  no  adequate  remedy  at  law. 

8.  The  right  to  set  on  an  award  for  proper- 
ty taken  by  the  city  for  an  improvement, 
against  assessments  for  bmefits  derived  there- 
from, is  not  barred  before  six  years,  and  ladiea 
within  that  period  will  not  destroy  the  right. 

BUI  by  De  Witt  Van  Buskirk  against  tbe 
mayor  and  common  council  of  city  of  Bayonne 
and  others.  On  application  for  prellminaiy  In- 
junction. Heard  on  biD  and  demurrer.  In- 
junction granted.  Demuner  overruled. 

Charles  L.  Gorbin,  for  complainant  Thomas 
F,  Noonan,  Jr.,  for  def wdants. 

EMERY,  y.  0.  This  Is  an  application  for 
a  preliminary  Injunction  to  restrain  the  dtj 
of  BaytHme  and  its  collector  from  selling  tbe 
lands  of  complainant  to  pay  certain  assess- 
ments for  imtvovements,  which  were  adjusted 
by  commissioners  under  the  act  of  March  30; 
1886,  commonly  caUed  tbe  "Martin  Act"  (P.  L. 
1886,  p.  140,  etc.;  3  Gen.  St  p.  3370,  ftc). 
These  lands  tiave  been  struck  off  to  tbe 
at  a  sale  under  this  act  made  to  pay  tbe  en- 
tire amount  of  tbe  assessment;  and  tbe  bill 
Is  filed  to  compel  tbe  dty  to  set  off  against 
these  assessments  certain  awards  for  damages 
made  at'  the  time  of  tbe  original  assessments, 
which  were  superseded  by  tbe  assessment  un- 
der the  Martin  act  No  deed  has  been  deliver- 
ed to  the  city,  and  the  complabiant  has  been 
notified  to  redeem  tbe  lands  by  payhig  tbe 
entire  assessments,  without  the  credit  of  tbe 
awards  to  which  he  claims  to  be  entitled.  The 
bill,  which  is  demurred  to,  shows  the  follow- 
ing facts:  Tbe  lands  of  complainant  are  por- 
tions of  a  larger  tract  formerly  owned  by  one 
Kdmimd  C.  Bramhall,  and  ova:  which,  during 
his  ownership,  the  city  opened  three  streets, 
Thirty-Eighth  street  TUrty-Nbith  street  and 
Avenue  B,  taking  portions  of  tbe  tract  for 
thw  improvements.   These  [Hoceedlogs  were 
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tiken  In  187^  and,  by  the  proTlslons  of  the 
dty  charter  then  In  force,  the  dty  was  not 
aothorteed  to  take  the  lands  without  payment 
to  the  owner  of  the  amount  awarded  for  the 
vahie  of  the  land  taken  and  the  damages  to  ad- 
joining lands.  In  the  case  of  Ach  of  these 
Improrements.  there  was  an  award  for  the 
TBlne  of  the  land  and  damages,  as  well  as  an 
assessm^  for  benefits.  For  two  of  the  im- 
provements the  assessments  for  beneflts  ex- 
ceeded the  awards;  for  the  other  the  award 
exceeded  the  assessment.  Assessments  for  ben- 
efits and  the  awards  were  to  be  made  In  the 
same  rei>ort  of  commissioners,  and  the  charter 
pwTlded  (section  59,  p.  716,  P.  L.  1872)  that 
whenever  an  award  was  made  to  any  person 
for  property  taken,  who  was  also  assessed  for 
benefits,  then.  If  the  assessment  equaled  the 
award,  no  payment  should  be  made  on  ac- 
count of  the  award,  and,  If  the  award  exceed- 
ed the  assessment,  only  so  much  of  the  award 
as  was  in  excess  shonld  be  paid,  and  the  reso- 
lution of  council  directing  payment  of  the 
award  should  be  framed  accordingly;  and, 
farther,  that,  wb^  the  amount  to  be  assessed 
should  be  finally  determined,  such  amount 
should  be  set  off  against  the  amonnt  of  the 
award  unpaid.  If  the  amount  of  the  award 
was  in  excess,  the  assessment  should  be  can- 
cded,  and  the  excess  only  paid  to  the  person 
to  whom  the  award  was  made,  and,  if  the  as- 
sessment was  In  excess,  the  award  unpaid 
should  be  canceled,  and  such  excess  only 
should  be  a  lien  upon  the  property  assessed, 
and  the  rest  of  the  award  or  assessment,  as  the 
case  might  be,  being  also  canceled.  These  as- 
sessments, made  hi  1874,  being  still  unpaid  and 
unadjusted,  the  city,  In  1890  and  1891,  procured 
the  adjustment  of  the  assessments  for  bene- 
fits under  the  Martin  act;  and  by  repcrts  of 
the  commissioners  imder  the  act  for  that  pur- 
pose, filed  April  12,  1890,  and  June  14,  1891, 
the  assessments  were  adjusted  as  follows:  For 
'Oiirty-Elghth  street  at  ?1,661.44,  for  Thirty- 
Ninth  street  at  $888.11,  and  for  Avenue  B  at 
¥287.22.  On  Jiine  3,  1891,  complabiant  be- 
came the  owner  of  the  portion  of  lands  which 
had  been  assessed  for  benefits.  Edmund  O. 
Bramhall  was  then  deceased,  and  his  admin- 
istrator, W.  H.  Bramhall,  had  succeeded  to 
the  rights  of  his  Intestate  to  the  award  for 
damages.  These  awards  being  still  unpaid, 
application  to  the  dty  coondl  was  made  on 
October  1,  1891,  by  the  complainant,  to  set  off 
the  awards  against  Uie  assessments,  the  ad- 
ministrator of  Bnunlmll  ctmsentlng  In  writing 
to  the  application,  and  at  the  same  time  ap- 
idying  for  the  payment  of  the  excess  of  awards 
over  assessment  on  Av^ue  B.  The  dty  conn- 
dl  passed  resolutions  on  or  about  that  date 
making  such  adjustment  setting  off  the  awards 
against  the  assessments  In  all  the  cases,  and 
directing  warrant  to  be  drawn  to  Bramhall's 
administrator  for  the  balance  (f563.77)  of  the 
award  for  Avenue  B,  after  setting  off  the  as- 
sessment The  resolutions  formally  directed 
that  the  principal  amounts  due  on  the  awards 
(without  Interest)  be  credited  on  the  principal 


amount  of  the  assessments,  as  adjusted.  I^e 
awards  were  canceled,  and  It  was  resolved  that 
the  assessments  should  be  reduced  acoordhig- 
ly,  the  Imlance  to  bear  interest  from  the  date 
of  confirmation.  The  payment  of  the  balance 
above  mentioned  was  made  by  the  city  to 
Bramhairsadmlnistrator.and  his  dalm against 
the  city  thereby  settled,  pursuant  to  the  agree- 
ment. After  this  adjustment,  the  collector  of 
the  dty.  In  whose  charge  the  records  of  assess- 
ments are,  without  making  the  credits  In  the  . 
assessment  directed  by  the  resolution,  adver- 
tised the  lands  of  complainant  for  sale  for  the 
payment  of  the  entire  assessment  adjusted, 
and  has  caused  the  lands  to  be  bid  in  by  the 
city,  but  no  deed  has  yet  been  delivered.  The 
bill  is  now  filed  by  complahiant  to  enjoin  the 
execution  of  this  deed,  to  compel  the  city  col- 
lector to  make  the  credits  required  by  the  reso- 
lution, and  to  annul  the  sale  and  certificates, 
besides  a  prayer  for  general  relief.  Applica- 
tion Is  now  made  for  a  preliminary  InJunctiMi, 
and  this  la  resisted  by  the  dty,  which  claims 
that  these  facts  give  the  complainant  no  right 
to  an  injunction  or  to  any  relief,  and  a  demui^ 
r^  is  filed  to  the  bill. 

The  reasons  relied  on  by  the  defendants  at 
the  argument  were  (1)  that  the  adjustment  by 
the  conamlssloners  under  the  Martin  act  Includ- 
ed the  awards,  and  was  final  and  conclusire; 
(2)  that  the  complainant  has  a  remedy  at  law, 
either  by  certiorari  to  the  proceedings  for  as- 
sessment, or  by  mandamus  to  the  collector  to ' 
compel  him  to  make  the  credits  directed  by 
the  resolution;  (3)  laches  of  the  complainant. 
The  demurrer,  In  addition,  sets  up  the  statute 
of  limitations.  My  present  opinion  is  that 
none  of  these  grounds  of  objection  can  be  sus- 
tained, and  therefore,  regularly,  the  Injunction, 
until  final  hearing,  should  be  allowed.  The 
reasons  for  this  conclusion,  shortly  stated,  are: 

1.  That  under  the  Martin  act  the  commis- 
sioners were  not  authorized  to  consider  any- 
thing except  the  proper  assessment  for  benefits, 
and  liad  no  power  either  to  consider  or  offset 
the  awards  for  damages.  These  awards  con- 
sequently remained  under  the  original  charter 
to  be  offset  against  the  assessments  as  finally 
adjusted. 

2.  This  court  has  jurisdiction  of  the  cause 
upon  the  ground  of  enforcing  the  right  of  set 
off,  which  in  this  case  has  been  adjusted  by 
an  agreement  between  the  three  parties  Uiter- 
esled,— the  person  entitled  to  the  award,  the 
owner  of  the  lands  assessed  for  benefits,  and 
the  city.  The  statutory  right  of  set-off  was 
conferred  only  as  between  the  original  owner 
and  the  dty;  and  even  If  between  these  two 
parties  the  right  of  set  off  was  altogether  legale 
and  could  be  effectually  enforced  at  law, 
which  is  perhaps  doubtful,  it  seems  dear  that 
the  complainant's  rights  to  the  benefit  of  the 
set-off  are  purely  equitable,  and  arise  from  the 
adjostment  made  between  the  three  parties  In 
October,  1891,  when  Bramhall's  Interest,  pro 
tanto,  was  transferred  to  complainant,  and 
this  transfer  was  accepted  by  the  dty  In  rednc* 
tion  of  the  claim  agahist  complalnanf  8  lands. 
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For  tfie  protection  of  Ouse  eqidUes,  oonQtlafn- 
ant  IB  entitled  to  tbe  aid  of  tlilB  court,  and  I 
fan  to  see  how  tbey  can  be  effectoaily  protect- 
ed at  law,  tC  tbe  city,  tbrongh  its  offictf  for 
salo,  Insists  on  the  right  of  the  cKy  to  sen  with- 
ont  making  the  credits. 

As  to  the  laches  of  complainant  In  applying 
to  the  court,  tibe  UD  alleg«i,  in  exE^natkm  ct 
tbe  delay,  that,  when  the  lands  were  adrertlB- 
ed,  tbe  sale  was  adjourned  from  time  to  time 
for  the  purpose,  as  complainant  understood,  of 
having  the  adjustment  carried  out,  and  that, 
eiqtectl^  this  would  be  done,  he  gare  the 
matter  no  further  attention  until  be  received 
notice  informing  blm  of  Uie  sal^  and  requir- 
ing bim  to  redeem  for  the  full  amount  of  the 
assessmmts  without  aioy  credit  This  state- 
ment; uncontradicted,  shows  conduct  on  the 
part  of  the  city  calcinated  to  throw  ctunplaln- 
ant  ott  his  gnard,  ai^  Is  probaUy  snffldent  to 
answer  the  charge  of  laches,  if  this  doctrine 
Is  ai^Ucable  to  this  case.  The  bill  is  substan- 
tially  a  bUl  to  re  complainant  the  benefit  of 
a  set-off  to  which  be  became  equitably  enti- 
tled In  October.  1891.  Such  r%ht  certfdnly  Is 
not,  in  analogy  to  the  statute  of  Umltattcms, 
barred  before  the  lapse  of  six  years,  and  lacbee 
wlthhi  that  Umlt,  at  least,  would  not  destroy 
the  right 

I  am  (tf  opinion,  therefore,  that  tbe  com- 
plainant Is  entitled  by  the  decree  of  this  court 
to  have  the  awards  offset  against  the  assess- 
ment, and  to  redeem  his  lands  upon  paying  the 
balance  within  such  time  as  may  be  fixed  by 
the  final  decree  of  tbe  court.  The  prdimlnary 
Injunction  will  be  granted,  and  as  the  case  up- 
on demurrer  was  also  argned,  and  decision 
thereon  has  been  requested  by  counsel,  order 
overruling  this  will  be  advised. 

(H  N.  J.  B.  4aB) 

STEVENS  T.  STEVBNa 

(Ooart  of  Chancery  of  New  Jersey.    Oct  18, 
1897.) 

Comhoit-Law  Uahriagb— Evidbnos. 
Where  it  aiiHieBrs  that  the  paitiefl  lived  to- 
gether aa  man  and  wife  for  several  years,  were 
known  as  such,  acknowledged  the  relation  by 
their  daily  actions  and  by  express  declarations  to 
all  persons  with  whom  they  came  in  contact;  that 
bc^  were  oompetent  to  contiact  marriage;  that 
the  otdiabltatbn  was  connubial  from  the  start, 
and  that  the  result  of  It  was  a  child,  yet  liviug, 
—the  marriage  contract  will  be  presumed,  thou^ 
there  is  a  d«ual  of  a  ceremonial  marria^,  it  ap- 
pnuing  that  both  parties  are  finandaily  interest- 
ed In  avoiding  the  contract 

Bin  by  William  Stevens  against  Kate  Ste- 
vens, otherwise  Kate  Watt  to  obtain  a  de- 
cree of  nullity  of  a  marriage  ceremony.  De- 
cree for  complainant 

Wllltam  P.  Douglass,  for  complainant  O. 
B.  Mattbetis.  for  defendant 

PITNEY,  V.  0.  The  object  of  the  bill  Is  to 
obtain  a  decree  of  nulUty  of  a  marriage  cere- 
mony performed  between  the  parties  on  tbe 
lOUk  oi  February,  18S9i.   Tbe  groui^  relied 


vpoa  for  such  decree  Is  that  at  the  time  ci 
the  marriage  the  defendant  Kate  Stevena, 
was  the  wife  of  one  James  Watt  and  Oat  he 
was  and  Is  etIU  living.  The  undisputod  facta 
in  the  caae  are  that  James  Watt  and  the  de- 
fendant lived  together  aa  man  and  wife  for 
several  yeara,  in  Jers^  Olty,  were  known  as 
such,  and  admowiedged  the  relation  by  their 
daily  actions  and  by  express  declarations  to 
aU  persons  with  whom  they  came  in  contact; 
that  the  result  of  such  cohabitation  was  one 
child,  bom  Hay  13,  IStfl.  named  Harv^ 
Watt  BtiU  living,  and  a^owledged  by 
James  Watt  to  be  his  son.  Tbe  physician 
who  attended  the  defendant  on  the  occasion 
of  delivering  her  of  this  diUd  made  a  report 
to  the  board  of  bealUi  and  vital  statlstlcB  of 
Hudson  county  that  the  child  was  bom  on 
the  13th  of  May,  18B1;  that  Its  mother  was 
Kate  Watt,  whose  maiden  name  was  Bvans; 
and  the  father  was  James  Watt  Some  tfane 
about  tbe  year  1886  they  quarreled,  and  sep- 
arated, the  defendant  stUi  going  by  tiie  name 
of  Mrs.  Watt  and  Jamee  Watt  taking  the 
sou,  and  providing  for  him.  Some  time  In  the 
year  1888  the  complainant  thai  a  yoong  wid- 
ower, met  ttue  defendant  Slie  was  introdu- 
ced to  him  aa  Mrs.  Walt  According  to  his 
story,— and  I  think  that  In  this  respect  he  Is 
rellaUe,--«he  told  him  that  she  had  been  mar- 
ried to  Jamea  Watt  but  that  she  had  been 
divorced  from  him,  and  that  ber  divorce  pa- 
pers were  in  her  sister's  custody;  and,  be- 
lieving that  he  went  through  a  ceremony  of 
marriage  with  her  on  tbe  lOtb  of  February. 
1889,  before  Jos^h  Wilkinson,  a  justice  of 
the  peace  at  the  counQr  of  Hudson,  since 
deceased.  The  complainant  swears  that  WU^ 
kinson  asked  each  of  them  the  usual  ques- 
tions,  and  that  the  defendant  stated  that  she 
was  the  divorced  wife  of  one  Watt  The 
criglnal  marriage  certlflcite,  signed  by  tbe 
Justice,  was  produced  before  the  master  from 
tbe  files  at  Trenton,  and  on  the  bade  of  it 
was  a  certificate,  signed  by  tbe  complainant 
and  the  defendant,  in  their  own  handwritings, 
to  the  effect  that  "we,  the  parties  named  in 
the  within  certificate,  hereby  certify  that  the 
Information  herein  given  by  each  of  us  la  cor- 
rect to  the  best  of  our  knowledge  and  belief." 
The  certificate  itself  Is  In  the  usual  printed 
form  for  marriage  returns,  furnished  by  the 
state  bureau  of  vital  statistics,  with  blanks 
to  be  filled  in  by  the  ofilcer  who  performed 
tbe  ceremony.  I  give  so  much  as  relates  to 
the  bride  In  full,  aa  follows,  the  written  parts 
being  In  Italics;  "(1)  Full  maiden  name  of 
wife:  Kate  Evana.  Country  of  birth:  Penn- 
sylvania. (2)  Place  of  residence.  161  Van 
Horn  St,  Jersey  City,  N.  J.  (3)  Age,  nearest 
birthday:  30.  (4)  Last  name,  if  a  widow  [a 
pen  line  through  the  printed  words  'a  wi- 
dow']: Divorced  Watt.  Number  of  bride's 
marriage:  Second.  (6)  Name  of  father:  Har- 
vey Evana.  Country  of  birth:  Pa.  (6)  Maid- 
en name  of  mothei::  Elenor  Sinoox,  Country 
ol  birth:  Po." 
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Defendant  hardly  denies  UMt  BHegare  this 
information  to  the  Justice.  She  does  not  de- 
ny that  tt  Is  aecorate  In  aU  vespecfta  atc9pt 
as  to  her  being  divorced  and  the  maxrlace  be- 
ing a  second  one;  and  the  erldence  dlseknea 
no  means  by  which  the  Justice  could  have  ob- 
tained the  Information  as  to  her  pedigree  ex- 
cept from  her  In  person.  One  of  the  vltness- 
es  to  the  marrlace  swears  that  she  beard  the 
jwtlce  ask  the  defendant  whether  she  was  a 
widow  OT  divorced,  and  tbat  she  said  she  was 
nether;  and  the  defendant  swears  to  the 
same  tUng,  bat  she  ts  unable  to.  account  for 
tbe  details  of  Informathm  contained  In  the 
certificate  lieing  given  to  the  Justice  except 
by  hen^;  and  tbe  vritness  Is  shown  fay  her 
CToes-examlnation  not  to  be  reliable.  It  Is 
suggested  that  this  assertion  of  a  prior  mar- 
riage and  divorce  was  a  mere  mse*  resocted 
to  toe  the  purpose  of  satisfying  tbe  cariosity 
of  the  Justice,  who  had  beard  the  defendant 
called  Mrs.  Watt.  I  think  this  ^lanatlon 
unsatisfactory.  In  fact,  it  does  not  appear 
clearly  that  tbe  Justice  had  observed  that 
she  had  been  called  SAcS'  Watt  He  bad  no 
previous  acquaintance  with  her;  was  simply 
called  in  to  p^orm  this  ceronony;  and  if  it 
did  happen  that  he  heard  her  oiUed  Mrs. 
Watt  I  thhik  that  ctaxumstance  could  have 
been  explained  more  easily  than  to  have  re- 
sorted to  the  cumbrous  fiction  of  a  prior  mar- 
riage and  divorce. 

Complainant  swears  tbat  after  they  had 
lived  togetha  for  about  six  years  they  Quar- 
reled, and  separated,  and  that  be  altered  into 
an  agreement  to  pay  her  |15  a  month  for  her 
support;  tbat  Portly  befoce  flUng  the  bill  be 
ascertained  that  ahe  had  never  been  divorced 
from  Mr.  Watt,  and  declined  to  pay  any 
furtba  alimony.  Tbe  defendant  and  James 
Watt  both  swear  that  tb^  never  were  di- 
vorced, but  they  further  swear  that  there  nev- 
er was  any  man^e  cerenumy  between  them. 
His  language  on  direct  examination  Is  this:  **I 
was  never  married  to  her;  never  signed  any 
contract  that  she  and  X  should  live  together 
as  wife  and  husband."  He  fnrtbn  swears; 
"She  was  known  as  Mrs.  Watt  all  the  time  we 
lived  In  Jaaey  Cl^.  They  always  took  her 
tar  such.  She  was  addressed  as  Mrs.  Watt 
by  people  In  my  presence.  I  never  objected 
against  It  I  know  people  took  her  for  my 
^e,  and  me  for  her  husband.  Neither  of 
us  objected,  as  I  know  of.  Wben  I  say  I  was 
never  married  to  bar,  I  mean  that  no  mazriage 
c««m<Mif  was  ever  celebrated  between  ua." 
The  defendant  called  to  her  own  behalf,  de- 
nies tbe  marriage  to  these  words;  "I  was 
never  married  to  Mr.  Watt"  She  does  not 
deny  that  there  was  a  contract  of  marriage 
between  them,  unaccompanied  by  the  sanc- 
tion of  a  maglstmte  (a-  clergyman. 

With  regard  to  the  state  ot  the  law  to  New 
Jersey  to  respect  to  what  are  called  common- 
law  or  nancerenunknis.  marriages,  I  refer  to 
the  followtog  cases:  Pearson  v.  Qovey,  11  N. 
J.  Jaw,  12;  a  common-law  action  of  dower, 
in  which  the  question  wss  whetiier  the  de- 


mandant was  lawfully  married  to  the  dece* 
dent  Tbe  marriage  ceremony  was  actoally 
performed  by  ajustlce  of  the  peace  optalde  at 
the  county  for  which  he  was  commissioned, 
and  the  auestlon  was  as  to  the  1^^^  of 
such  a  marriage.  The  three  Jodges-Clhl^  Jna- 
ttoe  Bwinft  Justice  Ford,  and  Justice  Drake- 
concurred  to  holding  that  the  Justice  might 
perform  the  ceremony  to  any  oonn^.  Justice 
Ford  vent  further,  and  said:  "The  parties 
Joined  together  were  not  rehitod  wlthto  any 
prohibited  degree,  near  under  any  disability 
for  want  of  age  or  ondaatandlng.  They  vwe 
free,  aXOa,  and  wUUng,  as  it  respected  them- 
selves, and  they  contracted  marriage  befoee 
blm  [tlie  Justice  of  the  peace]  to  words  of  the 
present  iiaux,  taking  eadi  otha  as  husband 
and  wife.  I  cMiaida  It  to  have  bem  long  aud 
fully  setUed  at  law  that  such  is  a  valid  mar- 
riage, even  If  William  Harrison,  Bsa.*  had 
not  been  a  Justice  of  the  peace.  Xtlsamaxim 
to  the  comnum  law,  as  ancient  as  tbe  law  tt- 
sctf,  that  'consensus,  mm  'concubitns,  fiadt 
uuptias.*  It  is  the  contract  that  makes  the 
marriage  8iidi,.also,  has  ever  been  ttm  law 
or  maxim  of  the  church  to  all  sges,  as  -wtSi  aa 
the  common  law.-^  He  then  cites  various  (dd 
English  authorities  to  support  of  his  position, 
and  says:  "Ttie  common  law  reqalres  nodi- 
log  more  of  parties  who  are  undtf  no  legal 
dlsabUity  than  proof  of  a  contract  "made  to 
words  of.  the  present  time,  as,  *We  take  each 
oth^  now;'  not  that  "we  will,  at  a  futote  time, 
take  eadi  other,'  Cw  this  amoonta  to  no  more 
than  an  engagemait  whldi  may  never  be  fut 
filled."  He  then  holds  that  the  statute  which 
authorizes  certato  posons  to  perform  the 
marriage  ceremoi^  Is  not  restrictive,  and  does 
not  alter  the  comm<m  law  to  this  respect  In 
Voorhees  v.  Voorbees,  46  N.  J.  Eq.  411,  18 
Aa  172,  at  page  41fi,  46  N.  J.  Bq..  and  page 
L78,  19  Atl.  Vice  Ohancdlor  Van  Fleet  says, 
"Two  essentials  of  a  valid  marriage  are  ca- 
pacity and  consent."  And  on  page  414,  46  N. 
J.  Eq,  and  page  173,  19  Aa,  be  says:  "Mar- 
riage Is  a  dvil  contract  and  no.  ceremonial  la 
Indispensably  requlsito  to  Its  creation.  A  con- 
tract of  marriage  made  per  voba  de  prsesenU 
auMunts  to  an  actual  marriage,  and  Is  valid," 
— quothig  O'Osra  v.  EUsenlohr,  88  N.  Y.  286. 
The  same  rule  prevails  In  Pennsylnnla.  Blcb- 
ard  V.  Brehm,  78  Pa.  St  140.  Smith  vi  Smith, 
52  N.  J.  Law,  207,  10  Aa  285;  was  also  an 
action  of  dower,  and  the  question  vras  wheth- 
er the  dffinandant  was  lawfully  married  to  tbe 
decedent.  The  demandant  became  acqnahitr 
ed  with  the  decedent  to  Vermont  and  wben 
they  invposed  to  get  married  suddenly  to  Ve^ 
mont  they  met  with  some  statotory  difflcad- 
ties,  and  decided  to  go  to  Massachusetts  to  be 
married,  and  for  that  purpose  proceeded  to  an 
hotel  to  Ofaariestown.  From  there  the  de- 
mandant ma  conducted  1^  the  decedent  to  a 
house,  and  introduced  to  a  gentleman  who  the 
deoedent  said  was  a  minister,  and  tbe  ceremo- 
ny was  there  perftumed.  There  vns  no  pnxMF 
whatever  that  he  waa  a  deittyman,  but  the 
donandant  believed  him  to  be  sndi. :  stat* 
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ate  ot  Massachtnetts  validated  meh  a  mar- 
riage, even  though  the  man  waa  not  a  clergy- 
man. Mr.  Jqatlce  Scodder,  speaking  for  the 
court  of  esran  and  appeals,  aald:  **There  la 
notliing  In  onr  law  or  In  any  atatnte  of  this 
state  which  would  make  soch  a  marriage  as 
this  Invalid  If  perftmned  bere,  and  there  is 
no  reason  why  ft  should  not  be  here  recognized 
aa  entltUng  the  demandant  to  dower  In  her 
deceased  husband's  land.'?  There  was  in  that 
case^  as  Is  well  known,  a  second  marriage  by 
Smith,  the  husband,  while  his  0nt  wife,  the 
demandsnt,  was  living. 

Upon  the  probative  valne  of  cohabitation 
with  what  la  called  matrimonial  hatdt  and- 
repnte,  I  dte  as  foQowa:  !Ilie  case  (tf  Bast 
Windsor  v.  Mon^meiy,  0  N.  J.  Law,  89, 
waa  a  contest  betwem  two  towneOiips  under 
the  poor  laws,  and  the  question  was  whether 
a  certain  panper  had  gained  a  settlement  by 
marriage.  There  was  an  actual  marriage 
proven,  but  the  allegation  was  that  the  hus- 
band, John  Bobeson,  had  a  wife  living  In 
Ireland  when  he  married  the  pauper.  There 
was  no  direct  proof  ct  the  previous  marriage, 
bnt  it  was  proven  by  the  daughter  of  Bobeson 
that  he  lived  with  her  mother  in  Ireland  as 
husband  and  wlf6;  "that  th^  were  esteoned, 
reputed,  and  believed  by  their  neighbors,  ac- 
quaintances, relations,  and  frleods  aa  lawful 
husband  and  wife,  and  as  such  visited  and  re- 
ceived by  them";  and  that  her  father  did  al- 
ways and  nikon  all  occadons  acknowle^  and 
declare  her  mother  to  be  his  trite;  and  that 
they  must  have  lived  together  eight  or  nine 
years  before  her  father  left  Ireland.  It  was 
held  by  the  supreme  court  that  the  evidence  of 
cohabltatlou'  with  matrimonial  habit  and  re- 
pute waa  auffident  to  eataUish  a  prior  mar- 
riage. This  result  was  reversed  on  appeal  by 
the  old  court  of  eman  and  appeals,  but  mi 
what  ground  does  not  lyipear.  In  Wilson  v. 
Hill.  11  N.  J.  Bq.  143.  there  was  one  hus- 
band and  two  wives,— -Franees  and  Cathar- 
ine. Prances  claimed  to  have  been  married 
to  the  husband  In  1888  In  Massachusetts. 
Catharine  was  married  to  him  many  yeara  la- 
ter in  New  Jersey.  The  tact  at  the  marriage 
with  Frances  was  not  proven  either  by  any 
record  or  by  the  testimony  of  any  witness 
present  at  the  ceremony,  but  It  was  luwvea  1^^ 
numerous  and  unlmpeached  witnesses  that  the 
jartles—Frsnces  and  the  husband— Uved  to- 
gether, cohabiting  as,  and  wk«  reputed  to  be, 
man  and  wlf6,  for  many  years  previous  to  the 
date  of  this  transaction;  that  during  such  co- 
habitation she  had  two  children,  which  were 
recognlaed  by  the  husband  as  bis;  that  bi  fiie 
year  1847,  while  the  husband  and  Frances 
were  so  living  together,  a  deed  was  executed 
to  her  of  a  tract  of  land,  which  contained  this 
clause:  "Wbjch  tract  or  parcel  of  land  Is 
conveyed  to  the  said  Pmnees  Hill,  wife  of 
Joslah,  and  to  her  heirs  and  assigns  forever," 
etc.  The  husband  frequently  joined  with 
Frances  In  deeds  of  conveyance  of  property, 
and  united  wltli  her  in  the  acknowledgment  of 
these  InstromentB  as  hnsband  and  wife.  Whea 


her  huAand,  however,  was  arrested  for  biga- 
my, and  complaint  was  made  before  the  grand 
Jury,  Frances  went  before  the  grand  Jury,  and 
swore  that  she  had  never  been  married  to  Mm, 
that  she  waff  not  his  wife,  that  the  connection 
between  them  was  a  partnonhlp,  and  rtie 
then  had  abandoned  the  use  of  bis  name.  Nev- 
ertheless, Chancellor  Qreen  held  that  she  was 
his  lawful  wife,  with  all  Its  consequences. 
In  Fenton  v.  Bead,  4  Johns.  62,  the  questloD 
was  as  to  whether  or  not  a  certain  Mrs.  Reed 
was  the  widow  of  WlUlam  Reed.  She  was 
the  wife  of  one  Ooesl;  who  abandoned  her  In 
1786,  and  seren  years  aftwwards  she  be- 
lieving Guest  to  be  dead,  married  Beed.  Ouest 
returned  to  New  Tork  after  this  second  nuuv 
rlage,  but  never  Interfered  with  the  r^tlms 
between  his  wife  and  Beed,  and  died  In  1800. 
After  Ibat  she  continued  to  live  with  Beed 
untn  bis  death.  In  1806.  The  saiweme  court 
held  that  the  court  bdow  ms  Justified,  on 
the  evidence,  in  Inferring  a  cmnmon-law  mar- 
riage with  Reed  after  the  death  of  Guest, 
In  1800.  The  same  principle  was  ctmceded  in 
WaUace's  Case;  48  N.  J.  Bq.  684.  B86,  25  Atl. 
260.  bnt  it  was  shown  thoe  that  the  com- 
mencement of  the  sexual  Intercourse  was  mere- 
tridous,  and  the  subsequent  cohaUtatlon  as 
man  and  wife  was  vecy  flUgfat,  and  supported 
1^  biBuffident  evldoice,  and  so  a  marriage  was 
not  presumed.  This  same  princ^  was  ap- 
Idled  in  Chaiqberlaln  t.  Chaniberlidn,  71  N. 
Y.  428.  where  the  presumption  aC  marriage 
frmn  cohabitation  as  man  and  wife  was  over^ 
come  by  the  drcumstances  of  the  particular 
case.  Clayton  v.  Warddl,  4  N.  Y.  230,  was 
this:  A  man  was  arrested  under  the  bastudy 
act  as  the  putative  father  of  a  child  with  which 
a  woman  was  pregnant,  and  entered  Into 
recognizances  to  amwer  the  charge;  and  no 
further  proceedings  were  had.  There  had 
been  no  prevldus  matrimonial  habit  and  re- 
pute. He  tiiw  at  tmcB  went  to  live  wiUi  the 
female  as  ha  huAand,  and  continued  to  do  feO 
until  some  time  after  the  (dilld  was  bom  and 
died,  when  be  separated  from  her,  and  they 
entered  Into  the  usual  articles  of  separation  be- 
tween husband  and  wife,  In  which  they  spoke 
of  each  other  as  husband  and  wife,  and  In 
which  a  third  person  Indemnified  the  husband 
against  any  dalm  of  the  wife.  Shortly  after 
ttUs  the  woman  went  through  the  ceremony  of 
marriage  and  lived  fw  years  with  another 
man  as  his  wife,  and  had  one  child,  and  the 
question  was  as  to  the  legitimacy  of  this  child, 
the  offspring  ot  the  first  connection  being  dead. 
The  surrogate  before  whom,  as  Judge,  the 
question  first  came,  held  that  tbe  first  mar^ 
rlage  was  established.  His  decision  was  re- 
versed by  the  supreme  court,  and  such  reversal 
was  snstalned,  on  appeal,  by  the  opinions  of 
Harris,  Buggies,  Hnrlbut,  Taylor,  and  Pratt, 
JJ.,  against  Chief  Justice  Bronson,  and  Judges 
Jewett  and  Gardiner.  There  was  no  proof  of 
any  formal  marriage  between  the  man  and 
tbe  alleged  flr^t  wife,  and  Qie  decision  <tf  the 
majority  of  the  court  vnt  arrrived  at  upon 
the  ground  that  the  Intercoorae  betweoi  tt» 
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parties  was,  in  Its  commencement,  meretrl- 
ctous,  and  tbere  was  periiapB  as  macb  reawn  to 
believe  tbat  tlielr  snbsequeot  connection  was 
of  the  eame  cbaracter  aa  tliat  a  marriage  bad 
In  fact  taken  j^aoe;  and  for  tbat  they  cite  the 
ofdnlon  of  Lord  Bldon  in  CnnninKbams  v. 
Cunninghams,  2  Dow,  482.  On  the  otho* 
hand,  the  opinions  of  Judge  Gardiner  and 
Chief  Justice  Btonson  and  Judge  Jewett  were 
tlULt  the  o^bltatkm  and  holding  themsdves 
out  to  everybodj  aa  man  and  wife,  and  the  en- 
tering Into  the  artldes  of  separation  as  sucli, 
were  sufficient  proof  of  an  actual  marrli^. 

A  p^uBai  of  the  oidnions  on  either  side  in 
this  case  convinces  me  that  the  minority  were 
In  the  right,  and  I  thinlc  it  probaUe  that  their 
views  would  have  prevailed  but  for  the  fact 
tbat  the  effect  would  have  been  to  bastardize 
a  living  Issue  of  a  ceremonial  marrtage.  An 
Interesting  case  la  In  re  Taylor,  9  Paige,  611. 
Taylor  married,  and  bad  four  children  by  a 
wife  who  died  shortly  after  ttie  bbtb  of  the 
last  child,  and  a  year  later  took  to  bis  bed  a 
housekeeper  or  servant,  who  had  been  In  bis 
bouse  all  the  wbUe,  lived  with  hee  for  10  or 
12  years,  and  bad  two  or  three  children  by  her. 
There  was  no  proof  of  a  ceremonial  marriage, 
but  he  Introduced  hor  to  aU  his  friends  as  his 
wife^  and  altered  ttie  names  of  her  children  in 
the  family  register.  In  1816,  Taylor  went  to 
England,  and  left  bis  fiunlly  In  New  Yoidc, 
and  WbUe  there  this  second  vriiA  or  mistress, 
whicbever  she  was,  wrote  blm  a  letter*  whish 
was  jirodmxd  In  evidence,  In  which  was  an 
admlaslon  on  her  part  ttiat  there  had  been  no 
cCTemonial  marriage  betwem  tbem,  and  he 
himself  also  nude  the  same  statement  In  writ- 
ing on  his  return.  It  was  hdd  by  Oiancellor 
Walworth  that  the  living  in  matrimonial  habit 
and  repute  with  the  second  woman  for  so 
many  years,  and  having  dilldren  her,  was 
sufficient  to  enable  the  court  to  presume  a 
common-law  marriage  between  them,  and  tbat 
this  view  could  not  be  overcome  by  the  admlft* 
slons  of  Bfr.  and  His.  Taylor,  made  subse- 
quently, and  therefore  not  a  part  of  tiie  res 
gestse;  and  he  dedared  the  issue  of  the  sec- 
ond connection  to  be  Intimate.  It  Is  Impossl- 
tde  not  to  dlscovw  in  all  these  cases  a  disposi- 
tion on  the  part  of  the  court  to  bold  In  favor  of 
the  marriage  where  there  la  Issue  which  may 
be  bastardised  by  a  contrary  ruling.  And  the 
same  to  be  said  of  the  much  debated  cases 
of  Campbelt  v.  Campbell  aS67)  L.  R.  1  H.  L. 
Be  Kfi  (Breadalbane  Case),  and  De  Thoren  t. 
Attorney  General  (1876)  1  App.  Cas.  686,  refer- 
red to  by  Mr.  Justice  Garrison  in  Us  dissents 
log  ojdnlon  In  Collins  v.  Voorhees,  47  N.  J.  £q. 
315,  20  Atl.  676,  on  appeal  from  Voorhees  r. 
Voorhees,  46  N.  J.  Eq.  411.  19  Atl.  172.  In 
the  English  cases  Just  cited  the  intercourse  be- 
tween the  parties  had  an  unlawful  beginning. 
At  Its  Inception  one  of  the  parties  in  each 
case  was  incapacitated  to  marry  by  reason  of 
preconnnbial  contract,  not  dissolved  by  death 
or  dlvofce,  and  in  eodi  the  connubial  inter* 
course  continued  after  the  Impediment  was  re- 
moved.  In  the  Breadalbane  Case  the  inca- 


pacity was  known  to  both  of  tiie  parties  In 
the  case  at  De  Thoren  v.  Attorney  General, 
it  was  unknown  to  both  the  putles.  The 
bouse  of  lords  held  that  the  unlawful  Inception, 
imder  the  peculiar  drcumstances  of  those 
cases,  did  not  prevent  the  prevalence  of  the 
presumptioi^  arising  from  the  continued  mat- 
rimonial habit  and  repute,  that  a  marriage 
contract  was  actually  made  after  the  removal 
of  the  Impediment.  This  court  and  the  coui-t 
of  appeals  (47  N.  J.  Eq.  655,  22  AtL  1054) 
hE^d  fbe  contrary  npcm  the  (drcumstances  of 
the  case  in  OdUns  v.  Voorhees,  where  one  of 
the  parties  knew  ot  the  impe^ment  and  ttae 
other  did  not  In  both  of  our  courts,  however, 
the  sufficiency  of  the  proof  by  matrimonial 
habit  and  repute,  and  the  validli?  of  a  non- 
ceremonious  maniage,  was  recognised;  but 
the  probative  proof  In  tbat  case  was  held  to  be 
overcome  by  the  circumstances  that  Ite  origin 
was  shown  to  be  Illegal  by  reason  of  incapadty 
of  one  of  the  parties,  due  to  ivecontract 

In  the  case  in  hand  there  Is  nothing  to  show 
any  vrant  of  capadty  to  ctmtract  between 
Watt  and  the  d^ndant  when  tb^  commen* 
ced  their  cohabltatton.  Botb  were  competent 
to  contract  marriage,  and,  so  tar  as  appears, 
the  cohabitation  was  connubial  from  the  start 
There  Is  no  proof,  as  In  Glayton  v.  Warddl, 
supra,  that  the  connectkm  commenced  meretri- 
ciously, or  that  legal  measures  were  resorted 
to  by  the  defendant  to  compel  Mr,  Watt  to 
live  with  and  support  ber,  or  tbat  slw  was  a 
woman  of  loose  Oharacto',  as  In  Chamberlain 
T.  Chamberlain,  siqtra,  and  avowedly  accept- 
ed the  posltlott  of  a  moe  mistress.  In  fact 
the  Indications  are  that  the  parties  hoe,  as  In 
the  two  cases  in  the  house  of  lords,  were  faith- 
ful spouses  to  each  other  during  the  entire 
period  of  th^  ctduiUtatlcm.  If  the  question 
liere  was  as  to  the  intimacy  of  the  Issue  of 
tbis  connection,  the  evidence  would  be  ample 
auA  weU-nlgh  conclusive  to  sustain  It  even  as 
against  the  denial  by  the  parents  of  a  cere- 
monial marriage.  Such  was  the  opinion  of 
Chancellor  WalworOi  In  Be  Taylor,  supra,  and 
of  ChanceOor  Green  In  Wilson  v.  Hill,  supra. 
That  dfmlal,  however,  as  I  read  it  and  con- 
strue It  does  not  necessarily  include  a  private 
parol  contract  of  marriage.  In  wblcb  they,  In 
substance,  said  to  ea<di  other,  "Let  us  be  hus- 
band and  wif^  and  llro  together  as  such." 
And  in  considering  what  weight  Is  due  here 
to  the  denial  of  marriage,  it  must  be  borne  in 
mind  tbat  both  Watt  and  Ok  defendant  are  In- 
toested  in  sustaining  the  later  marriage.  The 
defendant  Is  Interested  In  retaining  her  sepa- 
ration contract  with  complainant,  and  Watt  is 
Interested  In  being  relieved  of  any  duty  to  the 
defendant  I  thluk  the  dear  weight  of  the 
evidence  Is  tliat  thwe  was  such  a  contract 
And  If  there  was  such  a  contract  accompanied 
as  It  was  by  actual  connutrial  cohabitation.  It 
is  binding  on  the  parties,  and  cannot  be  laid 
aside  at  their  pleasure.  They  mi^  have  sup- 
posed that  It  was  not  binding  because  non- 
CNvmonlous,  and  this  siq^positlon  may  account 
for  their  subsequent  conduct   In  this  conneo* 
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^on  it  must  be  obserred  that  the  well-settled 
rule  Is  that  presumption  of  marriage  In  such 
a  case  is  very  strong,  and  not  to  be  easily  over- 
come, Piers  T.  Piers  (1S49)  2  H.  L.  Cas.  331;  De 
Thoren  t.  Attorney  General  (1876)  1  App.  Cas. 
G86.  Against  this  view  is  urged  what  was 
said  by  me  In  the  case  of  Rooney  v.  Rooney,  54 
N.  J.  Eq.  231,  »4  Ati.  682,  namely,  that,  "In  a 
suit  for  nullity  by  reason  of  precontract  with 
a  living  person,  strict  proof  Is  required  of  such 
prior  contract."  But  wbatev^  was  there  said 
on  that  subject  must  be  construed  In  connec- 
tion with  the  circumstances  of  that  cose,  name- 
ly, that  a  party  who  comes  Into  a  court  of  jus- 
tice, and  asks  for  a  decree  of  nullity  of  mar- 
riage, and  the  Itastardlzlng  of  the  issue  tbere- 
ot  by  reason  of  his  own  precontract  with  a 
U^ng  person,  of  which  he  was  himself  con- 
scious when  he  entered  Into  the  contract,  must 
make  such  proof  clear.  If  there  had  been  Is- 
sne  of  the  marriage  between  the  parties  to 
Oils  anit.  and  the  defendant  was  suing  the 
compUtlnaQt  for  a  decree  of  nullity  by  reason 
of  her  precontract  with  Watt,  and  the  result  of 
the  decree  was  to  bastardize  Issue,  then  the 
ruling  In  the  case  of  Rooney  t.  Rotmey  would 
be  more  In  point  Aa  It  la.  I  do  not  tbhik  tt 
andles.  Z  will  a  decree  tm  the  com- 

plainant. 


(87  N.  H.  SOO) 

MOODY  et  al.  v.  DAVIS  et  al. 

(Sapremc  Court  of  New  Hampshire.  Rocking- 
ham.  March  17,  1893.) 

Oahkisbmbst— Liability  of  OABKieHSBS. 

Where  a  will  f^ves  all  the  property  to  an 
executor,  who  files  a  bond  to  ^a^  the  debts,  and 
the  estate  is  afterwards  administered  an  lusol- 
veot,  tenants  Indebted  for  rent  accrued  after 
testatrix's  death  are  not  chargeable  In  foreign 
attachment  as  the  executor's  trustees. 

C^e  reserved  from  Rockingham  county. 

Action  In  foreign  attachment  by  Charles  E. 
Moody  &  Co.  against  Frank  M.  Davis,  in  which 
John  D.  Gilman  and  others  were  summoned 
as  trustees.  Case  reserved  on  facts  found  by 
the  court.    Trustees  discharged. 

The  plaintiffs  seek  to  charge  the  trustees  for 
rents  of  certain  real  estate.  Writ  s^ed  on 
the  trustees  December  3,  1890.  The  defend- 
ant, as  executor  of  his  deceased  wife's  will, 
claims  the  rents.  Mrs  Davis  died  testate  Feb- 
ruary 6,  1890,  seised  of  the  real  estate  from 
which  the  rents  accrued.  She  gave  to  her  hus- 
band all  her  property,  and  nominated  him  ex- 
ecutor. The  will  was  proved,  and  the  hus- 
band appointed  executor,  May  .i4,  1890.  He 
gave  bond  In  the  penal  sum  of  ¥1,000  to  pay 
debts  and  legacies,  and  returned  no  Inventory. 
Upon  his  petition,  and  without  notice,  the  es- 
tate was  decreed  to  be  administered  In  the  In- 
solvent course  June  4,  1802,  anu  a  commis- 
sioner appointed  to  allow  claims.  The  estate 
Is,  In  fact.  Insolvent,  the  value  ot  the  assets 
bdng  less  than  the  amount  of  the  liabilities  by 
more  than  f 1,000.  The  trustees  occupied  the 
real  estate  aa  tenants  of  the  defendant  from 


October  11,  1890,  to  October  11,  1891,  and 
there  was  due  from  them  at  the  date  of  their 
disclosure  the  sum  of  $249.96  for  rent  The 
question  .whether  they  are  chargeable  for  this 
sum  was  reserved. 

Arthur  O.  Fuller,  for  plaintiffs.  Edwin  O. 
Eastman,  for  defendants. 

SMITH.  J.  The  giving  of  a  bond  by  an 
executor  who  is  residuary  l^tee  to  pay  debts 
and  legacies  (Gen.  Laws,  c.  195,  i  13;  Pub. 
St  c.  188,  {  18)  has  been  held  to  vest  In  the 
executor  all  tbe  estate  of  the  testator  not 
specifically  devised.  Tarbell  v.  Whiting,  5  N. 
H.  63;  Batchdder  t.  Russell,  10  N.  H.  30. 
And  see  T^ppan  v.  Tappan,  30  N.  H.  50,  68, 
and  Mercer  v.  Pike,  58  N.  H.  287,  288.  But 
this  holding  was  questioned  !n  Heydock  v. 
Duncan,  43  N.  H.  95,  101,  and  Brown  v. 
Brown,  65  N.  H.  106,  109.  What  would  be 
the  result  In  tbts  suit,  bad  there  been  no  in- 
solvency decree.  Is  a  question  not  considered. 
It  must  be  presumed,  when  the  estate  was  de- 
creed Insolvent,  that  the  executor  gave  a  new 
bond,  and  that  the  original  bond  was  adjudged 
lr.snfficlent,  or  was  withdrawn  by  leave  of 
court.  The  estate  could  not  be  administered  as 
insolvent  without  the  executor  giving  a  new 
bond.  No  appeal  has  been  taken  from  the  de- 
cree of  insolvency.  The  decree  Is  conclusive 
as  long  as  It  stands.  Simmons  v.  Goodell,  63 
N.  H.  458,  2  Atl.  807.  Not  having  been  re- 
versed, the  creditors  are  entitled  to  the  prope^ 
ty  of  the  deceased.    Trustees  discharged. 

CHASB,  J.,  did  not  sit  The  others  con- 
curred. 

(183  Pa.  St.  129} 

In  re  SCHMIDT'S  BSTATB. 

Appeal  of  BECKBB  et  al. 

(Supreme  Court  of  PenasFlTania.   Oct  25* 
1897.) 

ADUin  ISTRATORB— ApPOIMTM  BST— QD  AUrjOATIOMB. 

On  an  application  tor  letters  of  administra- 
tion on  a  widow's  estate,  it  appeared  that  her 
two  sons  claimed  that  certain  notes  and  certifi- 
cates of  deposit  left  by  their  father,  or  the  pro- 
ceeds thereof,  t>elonged  to  one  of  the  Bona, 
while  her  two  daughters  claimed  that  the  same 
was  a  part  of  the  mother's  estate,  in  which 
they  had  a  share:  that  there  was  an  unfriend- 
ly feeling  between  the  btothers  and  sisters  and 
their  husbands;  and  that  both  the  aons  were 
disqualified  to  act  as  administrator.  Held,  that 
letters  should  be  issued  to  a  stranger,  rather 
than  to  deceased's  daaghters. 

Appeal  from  orphans'  court,  Washington 
county. 

Application  by  Caroline  Becker  and  Mary 
Becker  for  letters  of  administration  on  the  es- 
tate of  Wlihelmina  Schmidt,  deceased.  From 
a  decree  dismissing  an  appeal  from  and  aflirm- 
ing  the  decree  of  the  register  of  wills  refusli^ 
such  letters  to  the  applicants,  they  appeal. 
Affirmed. 

The  o|rinlon  of  the  orphans'  court  is  as  fol- 
lows (Taylor,  J.): 
'*Thla  Is  a  contest  between  the  fgnr  cMldreo 
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ol  Charles  and  WlUielmfna  Schmidt,  deceased, 
tor  letters  of  administration  npon  the  mother's 
estate.  Arrayed  on  the  one  side  are  Charles 
Schmidt  and  Francis  B.  Schmidt,  the  two  sons, 
and  on  the  othw  Caroline  and  Mary  Becker, 
the  two  daoghtos,  Intermarried  with  George 
■nd  John  Bedcer,  and  the  appellants  in  this 
proceeding  to  reverse  the  register  of  wills 
In  refusing  to  grant  letters  to  ttam.  The  old- 
est BOO,  Charles  Schmidt,  the  executor  named 
hi  his  father's  will,  and  acting  as  snch,  resides 
in  the  city  of  Wheeling,  in  the  state  of  West 
Virginia,  and  does  not  ask  for  letters  upon  his 
mother's  estate,  being  a  nonresident  Prands 
EL  Schmidt,  the  other  son,  apptted  for  letters  of 
administration  on  his  mother's  estate;  and 
they  were,  by  the  register  of  wills,  issned  to 
him,  and  he  proceeded  to  discharge  the  duties 
of  this  appointment  Caroline  and  Mary 
Becker,  his  Sisters,  filed  a  eareat  against  the 
granting  of  letters  to  their  brother  Francis, 
and  appealed  to  the  orphans'  court,  June  80, 
1806,  to  hare  the  letters  Issued  to  Prands  re- 
voked, and  letters  of  administration  on  said 
estate  Issued  to  them.  After  bearing  had  be- 
fore the  court,  on  September  25,  1896,  the  or- 
phans' coort  filed  an  optelon  and  decree  to 
No.  43,  May  T.,  O.  C,  1896,  revoking  letters 
heretofore  Issned  to  the  said  Francis  B. 
Schmidt,  for  the  reason  that  vaAa  the  wUl 
Of  his  fatbtf  he  had  an  interest  antagonistic 
to  the  Interest  which  he  acqolred  by  the  let- 
ters of  adminlstratloo,  and  was  therefore  dis- 
qualified.  At  the  same  time  the  court  refus- 
ed to  grant  letters  of  administration  on  the  es- 
tate of  Wllbelmtaia  Schmidt,  deceased;  and  it 
appearing  that  the  appellants  had  already 
made  aj)pllcatlcai  to  the  register  for  a  grant 
of  letters  to  them,  and  that  Francis  bad  filed 
a  caveat  against  the  granting  of  letters  to 
them,  whicfi  matter  had  not  readied  a  bear- 
ing before  the  register  when  bearing  was  had, 
on  appeal,  to  revoke  letters  Issued  t<y  Francis, 
the  court.  In  said  opinion  (a  copy  of  which  is 
filed  with  this  opinion  as  a  part  of  the  history 
of  the  proceedings,  and  containing  a  sugges- 
tion manifestly  for  the  Interest  of  all  parties 
concerned),  referred  the  granting  of  letters 
again  to  the  register,  after  a  hearing  m  the 
application  of  the  appellants  before  him,  and 
upon  said  hearing  refused  letters  to  the  appel- 
Isnte  here  to  have  his  actions  In  refusing  let- 
ters to  them  reversed. 

"At  the  hearing  before  the  court  to  revoke 
tetters  to  Francis  Schmidt  the  testimony  was 
taken  In  open  court,  and  afterwards  written 
out  In  longhand  by  the  stem^^pher.  The 
CODtentlDU  between  these  derlsees  and  lega- 
tees nnder  the  will  of  their  fatho'  Charles 
Schmidt,  deceased,  was  gone  into  at  length. 
It  appeared  that  the  appellants  were  seeking 
to  have  the  letters  testam^tary  on  the  es- 
tate of  their  father  Issued  to  Charles  Schmidt, 
Jr.,  also  revoked  in  another  proceeding.  It 
was  then  and  Is  now  manlfesUy  clear  to  the 
court  that  the  daughters  of  tbese  two  de- 
ceased parents  are  seeking  to  wrest  the  set- 
tlement of  ttwse  estates  from  their  brothers  in 
88A.-30 


order  that  they  may  themselves  be  clothed 
with  poww  to  administer.  The  claim  of  the 
appellants  is  that  Francis  and  Charles  be- 
ing incompetent  or  disqualifled,— Charles  be- 
ing a  nonresident,  and  Francis  from  an  in- 
terest antagcHiistic  to  his  motlier's  estate  de- 
rived through  bis  father's  wlll,--they,  stand* 
Ing  in  the  first  class,  are  next  entitled  to  let- 
ters of  administration,  unless  there  is  satis- 
factory evidence  of  tb^  unfllneas.  O^t  tbis 
Is  the  law,  we  do  not  doubt.  It  then  becomes 
a  question,  in  what  does  this  unfitness  con- 
sist? That  these  applicants  for  letters  are 
under  coverture,  and  not  the  owners  of  any 
real  estate,  and  personal  property  only  to  a 
limited  extent,  has  no  vrelght  with  us  In  de- 
tennlnlng  this  questkm.  There  are  certainly 
prima  fade  rights  or  privity  of  administra- 
tion, bat  they  may  be  controlled  by  evidence 
of  Incompetence  or  unfitness  from  circumstan- 
ces, say  the  conrt  in  the  case  of  Haaslnger's 
Appeal.  10  Fa.  St  466.  What  Is  understood 
to  be  the  meaning  of  anfltness  from  the  dr- 
cnmstaacesT  On  an  aM>e(d  from  the  decision 
of  the  register  In  granting  or  refusing  to  grant 
letters  of  admlnlstratkm,  we  look  at  the  vrbtiiB 
cause  on  the  merits,  and  the  rights  of  the  re- 
ivectlTe  pames.  without  regard  to  an  the  at 
leged  Irr^olaritlea,  say  the  court  In  Bleber's 
Appeal,  11  Pa.  St  161;  and  In  deciding  this 
case  we  have  been  governed  by  this  principle. 

Charles  Schmidt,  Sr.,  died  on  the  15th  day 
of  Febmaiy,  1882,  testate.   His  widow,  WU- 

helmloa  Schmidt,  died  m  the  day  of 

April.  1886;  Intestate.  Charles  Schmidt* s  es- 
tate omtisted  of  about  16  acres  of  real  estate, 
personal  iwoperty,  and  mmx^.  By  agreement 
of  the  widow  and  tbese  four  dilidren  <^  de* 
ceased,  shortly  Atta  his  death,  no  appraise- 
ment was  filed,  and  the  widow  filed  ber  election 
to  take  under  the  vrUl.  It  Is  conceded  that  at 
time  of  the  husband's  deatb  the  widow  had 
no  separate  estate,  except  less  than  one  hun- 
dred ddlars  In  money  and  personalty.  By  the 
wlU  of  Charles  SdmOdt,  be  bequeathed  to  his 
daughters,  Caroline  and  Mary  Becker,  the  ap- 
peOlants.  the  sum  of  $1,000  each,  which  they 
admit  was  paid  to  ttwm  as  said  testator  di- 
rected; to  his  wife,  wnmdmlna,  dnring  bo- 
natural  life,  .all  ot  the  rest,  rertdoe,  and  re- 
mainder of  bis  estate,  both  real,  personal,  and 
mixed;  to  his  sou  Charles  93.000.  payalrfe  to 
him  on  the  deatb  of  his  motbor.  After  bis 
wife's  decease,  be  devised  and  bequeathed  to 
his  son  Francis  his  home  farm,  together  with 
the  appurtenances,  fixtures,  Implements,  and 
all  other  artlclea^  goods,  chattels,  ete.,  remato- 
Ing  upon  said  farm  and  belonging  to  bis  es- 
tate, and  to  his  heirs.  He  ftutber  stipolated 
in  said  will,  'It  Is  my  will  and  purpose  that, 
whatew  money  ot  profits  may  be  made  out 
of  my  estate  bequeathed  to  my  beloved  wife 
by  me  as  aforesaid,  tbe  same  shall  belong  to 
her.  and  may  be  disposed  of  by  her  In  such 
manner  as  she  may  wish  or  desire,'  and  ap- 
pointed bis  son  Charles  Schmidt  his  sole  ex- 
ecutor thereof.  At  the  time  ot  bis  death  the 
said  Obacrles  Sdunidt  had  notes  and  certlf- 
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icates  of  deposit  for  about  |3,000  In  his  own 
name,  and  his  executor  lifted  them  and  had 
them  reissued  or  assigned  to  his  mother,  In 
order  that  she  could  receive  the  Income  there- 
of under  the  will.  At  the  death  of  the  widow 
these  notes  and  certificates  of  deposit  were 
turned  over  to  Francis  Schmidt,  to  whom  let- 
ters of  administration  were  issued  (afterwards 
revoked  by  the  court),  and  residuary  legatee 
and  devisee  under  the  will  of  his  father. 
There  was  some  wine  stock  on  hand  at  death 
of  Charles  Schmidt.  Shortly  after  his  death 
the  mother  leased  the  16-acre  grape  farm  and 
all  personalty,  etc.,  to  her  son  Francis,  who 
continued  to  operate  the  same  (she  living  with 
him)  until  her  death. 

"Francis  Schmidt  claims  these  notes  and  cer- 
tificates of  deposit  left  by  his  father,  the  In- 
come of  which  went  to  the  mother,  Tmder  the 
residuary  clause  in  the  will  to  him.  The  two 
daughters,  app&Uants  here,  and  asking  for  let- 
ters, claim  that  they  are  entitled  to  share  In 
these  notes  and  certificates  of  deposit  as  heirs 
at  law  of  their  mother's  estate.  This  Is  the 
principal  contention  between  these  children. 
The  sons  claim  these  moneys  belong  to  Fran- 
cis, under  his  father's  will,  and  the  daughtos 
claim  to  share  tn  it  as  a  part  of  their  moth- 
er's estate.  Letters  to  Fraocls  were  revoked 
because  this  claim,  whether  well  founded  or 
not,  was  antagonistic  to  his  mother's  estate. 
The  claim  of  the  appellants  that  this  money 
evidenced  by  these  notes  and  certificates  be- 
longs to  the  mother's  estate,  whether  well 
founded  or  not,  with  the  state  of  unfriendly 
feeling  and  hostitity  existing  between  these 
brothers  and  sisters  and  their  husbands,  sat- 
isfies the  court  that  administration  on  the  es- 
tate of  WUfaelmina  Schmidt  should  be  con- 
ducted by  an  entirely  disinterested  and  uncon- 
nected person  with  the  estate  or  parties.  Hav- 
ing revoked  the  letters  heretofore  issued  by 
Francis,  though  bis  legal  disqualification  may 
have  been,  and  Is  now,  perhaps,  greater  than 
that  of  his  sisters,  the  estate  of  Charles 
Schmidt  and  that  of  his  widow  are  so  com- 
mingled and  blended,  the  widow  deriving  that 
which  now  forms  the  basis  of  this  unfortunate 
condition  of  things  between  these  chUdren 
from  her  husband's  will,  these  estates  may  be 
said  to  be  antagonistic  to  each  other  so  long 
as  these  antagonistic  claims  are  made,  that, 
Uavlng  deposed  Francis  from  settling  the  es- 
tate, it  would  be  manifestly  unfair  and  partial 
to  give  one  claimant  a  single  point  or  position 
of  advantage  over  the  other,  as  the  Issuance 
of  letters  to  the  daughters  In  this  case  would 
undoubtedly  be.  'Where  it  Is  clear  that  the 
relations  between  the  administrator  and  the 
legal  representatives  of  a  decedent  are  not  har- 
monious, and  it  Is  manifest  that  the  Interest 
of  the  administrator  is  adverse  to  those  of 
such  representatives,  nothing  but  some  con- 
trolling necessity  will  Justify  his  retention  as 
administrator.'  Kellberg's  Appeal,  86  Pa.  St, 
12U.  While  the  interests  of  the  appellants 
may  not  be  adverse  to  the  estate  of  their 
mother.  It  certainly  la  to  that  of  Francis  In 


his  father's  estate,  from  whose  estate  alone 
the  mother  derived  the  corpus  now  In  contro- 
versy. If  letters  were  granted  the  appellants, 
it  could  not  be  dalmed  that  the  relations  be- 
tween them,  as  administrators,  and  the  other 
two  children,  legal  representatives  (for  Charles 
is  resistlDg  letters  to  the  sisters  on  the  same 
grounds  as  Francis),  were  harmonious  with 
the  other  legal  representatives  of  the  deceased. 
Following  again  the  (pinion  of  the  court,  as  we 
did  in  revoking  the  letters  to  Francis  Schmidt, 
in  Hasslng^s  Appeal,  10  Pa.  St  455,  which 
contahied  facts  and  clrcnmatances  not  wholly 
unlike  the  one  beftve  us,  we  are  of  the  opin- 
ion, and  so  find,  that  both  the  brothers  and 
the  sisters,  with  their  husbands,  are  in  con- 
test for  the  administration  of  the  mother's 
estate,— the  husbands  standing  with  their 
wives,  and  the  two  brothers,  standing  together, 
resisthig  them;  'and  it  ons^t  to  be  committed 
to  an  impartial  stranger  to  them,  who  alone 
would  have  their  confidence,  or  would  perhaps 
deserve  It.'  Haaslnger's  Appeal,  eupra.  Tbls 
opinion  was  expressed  when  letters  to  Francia 
were  revtdced  on  application  of  these  two  ap- 
pellants;  and.  In  sostalnlng  the  register  and 
dismissing  the  appeal.  It  must  be  at  the  costs 
of  the  appellants.  Now,  Jantiary  18,  1897, 
this  cause  came  on  to  be  heard,  and  was  ar- 
gued by  counsel,  where,  ufxm  due  consldoa- 
tion  thereof,  the  appeal  of  Candine  and  Maiy 
Bedcer  from  the  decree  of  the  register  of 
wills  In  refusing  to  grant  letters  of  adminia- 
tratlon  to  them  on  the  estate  of  Wllmelmlna 
Schmidt,  deceased,  is  dlsmiased,  at  the  costs 
of  the  appellants,  and  dedsloD  of  the  register 
in  said  case  affirmed." 

T.  F.  Birch,  for  appellants.  PaAer  ft  Hc- 
Ilvalne,  for  appellees. 

PER  CURIAM.  We  find  no  error  In  the 
decree  fran  which  tbls  ajrpeal  was  takau 
The  questions  Involved  appear  to  have  been 
carefully  considered  and  correctly  disposed  of 
by  the  learned  Judge  of  the  orphans'  court, 
and  on  his  oplnlm  the  decree  Is  affirmed  and 
appeal  dismissed,  at  appellants'  costs. 


(182  Fa.  St  «) 

In  re  LENNia'S  BSTATB. 

(Supreme  Court  of  Pennsylvania,   Oct  ll. 
1897.) 

Estate  in  Expbotaxct— Orant— Aorbbhskt  to 

COKVET— COXBIDBBATIOX — FaMILT  SBTTLBMBST. 

1.  An  estate  in  expectancy  ia  not  the  subject 

of  grant, 

2.  An  attempted  conveyuice  of  an  estate  in 
expectancy,  to  be  enforceable  as  a  contrnct  to 
convey,  must  have  a  valuable  consideratioo. 

3.  Aereemeat  of  certain  of  the  children  and 
grandchildren  of  testatrix,  in  whose  favor  she 
had  made  hw  will,  with  other  grandchildren, 
that  they  should  have  part  of  the  estate,  ia  not 
a  family  settlement,  there  being  no  controversy 
or  dispnte  or  adverse  claim  of  title. 

4.  Agreement  of  certain  of  testatrix's  grand- 
children, with  her  chUdren  and  other  grand- 
children to  whom  she  had  devised  all  her  prop- 
erty, that  they  would  not  solicit  her  to  make 
a  testamentary  disposition  in  thdr  favor,  is  not 
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a  TalnaUe  conridoatloii  ttiat  will  nipport  the 
agreement  of  the  others  that  they  ahall  hare 
part  of  the  property  deTued. 

Appeal  from  mjflaxaf  court,  Philadelphia 
comity. 

AdjDdlaU<m  of  tiie  aocoont  of  Nhdiolss  Len- 
niC,  executor  of  WllUamlna  Lennlg.  deceased. 
lYom  a  decree  wMtalgfag  exceptions  of  Wll- 
Haifiina  Thudlciim  and  othen  to  the  adjudl- 
OKtixm  of  the  auditor,  John  B.  LemUg,  as 
trustee,  appeals.   Affirmed . 

John  Q.  Johnson,  for  aM;)dlant  MeUi^  & 
Potter,  for  anpelleea. 

GBEEN,  J.  The  subject  of  contention  In 
this  cause  Is  the  distribution  of  a  fund  con- 
stituting the  estate  of  WlUlamina  Lennlg, 
amounting  to  about  $180,000.  The  decedent 
left  a  will,  wherein  she  bequeathed  the  whole 
of  the  fund  to  WUllamlna  Thudicnm,  a  daugh- 
ter, and  two  granddaughters,  Joyeuse  and  Min- 
nie Pnllerton.  These  three  l^tees  ba.Te  the 
prima  facie  title  to  the  fund  because  It  is  given 
to  them  by  the  will  of  the  last  owner,  the  pres- 
ent testatrix.  But  the  appellant,  as  trustee 
for  his  three  children,  claims  one-third  ot  the 
fund  by  virtue  of  a  paper  duly  executed  1^  the 
three  legatees  In  the  lifetime  of  the  testatrix. 
The  paper  is  dated  February  28,  1891,  and  the 
testatrix  died  September  16,  1893.  The  con- 
tents of  the  will  were  known  to  all  the  parties 
at  the  time  of  the  execution  of  the  paper 
mentioned.  The  appellant,  John  B.  Lennig, 
trustee,  was  a  son  of  the  testatrix  and  her  de- 
ceased husband,  Charles  Lennlg,  and  the  three 
children  of  the  trustee  were  her  grandchil- 
dren. The  paper  In  question  was  an  agree- 
ment on  the  part  of  Wllliamina  Tbudicum, 
Wniiamina  Fullerton,  and  Joyeuse  Fullerton 
that  the  share  of  Charles  Lennlg*8  estate 
which  the  testatrix  received  as  Us  widow, 
claiming  under  the  law  and  against  hte  will, 
should  be  equally  divided  in  the  following 
manner,  to  Wit:  "One  full  third  part  thereof 
shall  be  paid  to  Wllliamina  Thudicnm  absolute- 
ly. One  other  equal  third  part  thereof  shall  be 
equally  divided,  share  and  share  alike,  be- 
tween Wllliamina  Fullerton  and  Joyeuse  Ful- 
lerton. And  one  other  equal  third  part  thoreot 
shall  be  equally  divided,  share  and  share  alike, 
amongst  the  present  and  future  children  of 
John  B.  Lennlg,  and  tar  this  putpoee  shall  be 
paid  to  tbSe  taid  John  B.  Lennlg,  as  tbelr  tros- 

After  having  read  all  the  testimony  In  the 
case  with  most  careful  attention,  we  are  dear- 
ly of  opinion  that  this  paper  was  voluntarl^ 
executed  by  the  parties  to  It,  with  a  full 
knowledge  of  its  contents,  and  with  the  Intent 
that  the  Instrument  should  do  precisely  what 
It  purported  to  do,  to  wit,  transfer  to  the  chil- 
dren of  John  B.  Lennlg,  through  him  as  trustee, 
one  equal  third  part  of  that  part  of  the  estate 
of  the  testatrix  which  she  derived  from  her 
husband's  estate.  It  is  perfectly  manifest  to 
us  that  there  was  no  fraud,  Imposition,  mis- 
take, misr^resentatlon,  or  undue  Influmce 
exerted  or  existing  in  the  minds  of  the  parties 


to  the  instrument  at  the  time  of  Its  execution, 
or  at  any  time  afterwards.  Upon  this  bran<A 
of  the  case  we  concur  entirely  with  the  find- 
ings and  views  of  the  learned  auditing  Judge, 
and,  tf  the  decision  of  the  case  depended  alone 
upon  these  considerations,  we  would  reverse 
the  decree,  and  award  the  one-third  of  the 
fund  to  the  appellant,  as  trustee.  But  there 
is  a  fundamental  qutetlan  lying  back  of  the 
Instnunent  and  the  evidence  atCecting  it, 
which,  as  it  seems  to  us,  is  fatal  to  the  ap- 
pellant's claim.  It  is  this,  and  it  arises  In  this 
manner:  The  fund  In  controversy  belonged 
to  the  testatrix  absolutely,  and  she  could  dis- 
pose of  It  as  she  pleased.  She  has  given  It  to 
her  daughter  and  her  ^^ddaugbtra^,  and  she 
-  refused  to  give  any  part  of  it  to  the  appellant's 
(Alldren,  when  she  had  the  opportunity  to  do 
so  by  means  of  a  codicil  to  that  eftect,  which 
she  was  asked  to  sign,  but  refused.  We  men- 
tion this  Incidentally,  and  not  because  we  think 
It  is  vital  to  the  decision.  We  see  no  reason 
to  discredit  the  positive  testimony  of  Dr. 
Fricke  In  relation  to  the  codicil  which  he  pre- 
sented to  the  testatrix  for  her  signature.  The 
claim  of  the  appellant  therefore  rests  exclu- 
sively upon  the  effect.  In  any  l^al  or  equitable 
sense,  of  the  paper  signed  by  the  daughter 
and  granddaughters  of  the  testatrix.  While  it 
must  be  conceded  that,  although  they  were 
mere  expectant  legatees  at  the  time  they  sign- 
ed the  paper,  they  subsequently  became  ab- 
solute owners  of  the  fund,  by  reason  of  the  tes- 
tatrix dying  without  having  made  any  change 
in  her  will,  yet  they  now  claim  that  they  have 
changed  their  minds;  that  they  desire  the 
whole  of  the  estate  themselves;  that  they 
formally  revoked  the  grant  made,  by  another 
tnstrumait  duly  executed;  but,  over  and  above 
all,  that  the  instrument  they  did  execute  was 
never  obligatory  upon  them,  and  conveyed  no 
estate  or  interest  to  the  appellant  or  his  chil- 
dren. 'The  blunt  qoestlon  therefore  arises, 
can  that  instrument  be  enforced  against  them, 
contrary  to  their  will?  If  it  was  a  good  ooi- 
veyance,  operative  from  its  date,  or  If  it  be- 
came effectually  operative  from  the  death  of 
the  testatrix,  it  could  not  now  be  recalled  or 
rescinded  by  any  act  of  tbdrs;  and  hence  the 
formal  rescission  by  the  paper  of  June  12, 1893, 
is  not  of  very  material  consequence,  except  as 
notice  that  the  parties  to  it  were  determined 
to  resist  all  claim  imder  the  former  paper,  and 
were  no  longer  agreed  that  the  appellant  or  his 
children  should  have  or  take  any  part  of  the 
fund  under  the  original  instrument. 

The  question  now  recurs,  does  that  Instru- 
ment confer  a  good  title,  which  can  be  enforced 
either  at  law  or  In  equity?  The  difficulty 
about  it  grows  out  of  the  peculiar  character 
of  the  subject-matt^  of  the  Instrument.  It 
was  an  estate  in  expectan<7  only.  The  gran- 
tors had  no  present  estate  or  Interest  in  the 
property  at  the  date  of  the  grant  It  was  the 
pToiperty  of  the  testatrix,  and  she  might  at 
any  time,  up  to  the  moment  of  her  death,  re- 
voke her  will,  and  give  the  estate  to  other  per- 
sona.  The  Instrument  was  therefore  an  at- 
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tempted  conveyance  of  something  that  did  not 
then  belong,  and  might  never  belong,  to  the 
persons  assumli^  to  convey  It 

There  are  jfietxty  of  authorities  In  relation  to 
this  species  of  assignment  or  grant,  but  the 
Bum  of  the  whole  of  them  Is  tbat  at  law  they 
convey  nothing,  and  In  equity  they  must  be 
founded  upon  a  valuable,  not  merely  a  good, 
consideration.  In  Bayler  v.  Com.,  40  Ph.  St 
37,  a  married  woman,  her  husband  Joining, 
executed  a  mortgage,  to  secure  a  debt  of  the 
husband,  upon  all  her  estate,  right,  title,  and 
Interest  which  she  would  be  entitled  to  re- 
ceive from  her  father's  estate.  When,  after 
the  father's  death,  the  creditor  attempted  to 
enforce  It  we  held  it  could  not  be  done,  be- 
cause the  estate  mortgaged  was  only  an  ex- 
pectancy, that  it  was  invalid  at  law,  and  in 
equity  there  was  no  sufficient  consideration 
to  sustain  it  Strong,  J.,  delivering  the  opin- 
ion, said:  "The  mortgage  given  by  Mrs.  Jay 
and  her  husband  to  Henry  Bayler  was  not  a 
pledge  or  conveyance  of  any  estate  which  she 
owned  at  the  time  of  its  execution.  *  *  * 
Her  father  was  then  living.  In  his  estate  she 
had  no  property,— no  Interest  The  subject 
of  the  mortgage  was  therefore  nothing  tbat 
she  then  had.  It  was  a  mere  expectancy, 
and  the  Instrument  of  mortgage  was  made, 
not  for  any  consideration  then  received  by 
her,  or  parted  with  by  the  mortgagor,  but 
solely  for  the  purpose  of  securing  a  prior  debt 
of  her  husband.  *  *  *  It  is  an  old  and 
well^ettled  rule  of  the  common  law  tbat  a 
mere  possibility  cannot  be  conveyed  or  re- 
leased; and  the  reason  given  for  it  is  that  a 
release  or  conveyance  supposes  a  right  in  be- 
ing. •  ♦  •  At  law,  therefore,  nothing  pass- 
es by  a  deed  of  land  of  which  the  grantor  is 
only  heir  apparent;  certainly  nothing  by  Its 
direct  operation.  But  though  a  conveyance 
of  an  expectancy,  as  such.  Is  impossible  at 
law,  it  may  be  enforced  In  equity,  as  an  exec- 
utory agreement  to  convey.  If  It  be  sustained 
by  a  sufficient  consideration."  In  Power's 
Appeal,  63  Pa.  St  443,  we  said  (Read,  J.): 
"An  heir  or  expectant  devisee  or  legatee  may, 
in  the  lifetime  of  the  Intestate  or  testate,  sell 
or  assign  his  expectant  or  contlng«it  Inter- 
est whatever  It  may  turn  out  to  be,  upon  the 
death  of  a  person  from  whom  it  may  come, 
which  contract,  If  made  upon  a  valtiable  con- 
sideration, a  court  of  equity  will  enforce." 
Citing  from  Snell,  Eq.  p.  72,  the  opinion  pro- 
ceeds: "A.  mere  expectancy,  therefore,  as  that 
of  an  heir  at  law  to  the  estate  of  an  ancestor, 
or  the  hiterest  which  a  person  may  talie  un- 
der the  will  of  another  then  living,  nonexist- 
ing  property  to  be  acquired  at  a  future  time, 
as  the  future  cargo  of  a  ship,  is  assignable. 
In  equity,  for  a  valuable  consideration.  •  •  • 
The  interest  which  a  child  haa  In  his  orphan- 
age part  Is  a  mere  contingency,  and  no  present 
right  and  therefore  a  release  of  it  is  not  valid 
in  point  of  la.w;  but  if  founded  on  a  valuable 
consideration,  it  shall  operate  as  an  agree- 
ment, and  be  binding  in  equity."  In  Kubna' 
Estate^  1G3  Pa.  St  438.  30  AtL  215,  OUT 


Brother  WUUams,  delivering  the  opinion,  said: 
"At  law  a  valid  transfer  can  be  made  of  any- 
thing In  actual  existence.  What  the  assignor 
has,  he  may  dli^se  of.  What  he  has  not,  al- 
though he  may  hope  or  expect  to  acquire  It, 
he  can  make  no  title  to.  But  such  sales  and 
assignments  have  been  sustained  in  courts  of 
equity  whenever  good,  conscience  seems  to 
require  it,  and  not  otherwise.  ♦•  *  If  the 
consideration  for  such  an  assignment  la  a  l^tr 
and  honest  one,  the  assignment  will  be  treat- 
ed as  an  agreeqieqt  to  transfer  when  the  as- 
signee's title  accrues,  and  it  will  be  held  to 
take  effect  as  an  assignment  when  the  e^ect- 
ant  interest  vests  in  the  assignor.  *  «  * 
Was  the  assignment  to  Julia  Ann  Kuhns  good 
in  equity?  This  must  depend  on  the  booa 
fldes  of  the  transfer  and  the  adequacy  of  tbe 
consideration."  There  is  a  great  abundance 
ctf  authorities  to  the  same  effect,  and  It  is  uot 
necessary  to  cite  more  of  them.  They  are  not 
really  disputed.  Recognizing  their  force,  the 
appellant  contends  that  in  this  case  there  was 
sufficient  consideration  for  the  agreement  in 
question  on  two  grounds:  (1)  Because  of  its 
being  a  family  settlement;  and  <3)  it  led  to  a 
discontinuance  of  efforts  to  procure  the  exe- 
cution of  a  codicil  to  the  will.  In  favor  of  the 
appellant's  children. 

We  do  not  see  how  the  paper  can  be  re- 
garded as  a  family  settlement  There  was 
nothing  in  dispute.  There  was  no  title 
claim  of  title  of  any  kind  residing  in  the  ap- 
pellant's children.  There  was  no  doubt  ex- 
isting about  any  question  at  issue  between  the 
parties  as  to  the  title  to  any  Interest  In  the 
estate  of  the  testatrix  on  the  part  of  the 
(dilldren  of  the  appellant  So  far  as  there 
could  be  any  title  or  pretense  of  tiUe  before 
the  death  of  the  testatrix,  the  persons  sign- 
ing the  paper  were  the  only  persons  having 
any  Interest  wliatever.  Their  Interest  was  but 
an  expectancy,  at  the  best  While  such  an  In- 
terest would  have  been  sufficient  to  bind  them, 
it  could  only  do  so  by  virtue  of  an  actual  and 
valuable  consideration  passing  to  them  from 
the  grantees.  But  there  was  no  controvMsy 
or  dispute  between  the  parties  about  any 
claim  of  Interest  or  title  which  the  grantees 
had  or  might  have  in  the  estate  of  tbe  tes- 
tatrix, and  hence  we  cannot  see  how  the  paper 
can  be  regarded  as  a  settlement  of  a  dispute 
or  controversy.  If  they  had  even  a  doubtful 
claim,  although  it  were  foimd  afterwards  that 
It  could  never  have  been  realized,  still  it  would 
probably  be  r^rded  as  sufficient  to  sustain 
an  actual  settlement  Bat  here  there  Is  noth- 
ing which  can  be  regarded  as  having  even  tbe 
semblance  of  a  daim  upon  whl<^  to  raise  any 
kind  of  a  consideration.  In  Wlstar's  Appeal. 
80  Pa.  St  495,  which  wu  a  bill  hi  equity 
founded  upon  an  agreement  which  was  claim- 
ed to  be  a  family  settlement  and  where  ac- 
tions of  ejectment  had  been  brought  and  were 
pending  for  trial  when  the  agreement  was 
made,  and  In  which  the  master  found  that 
the  plaintliTs  were  entitled  to  the  relief  sought 
on  the  ground  that  the  asieement  was  ot  tbe 
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character  dalmefl,  tbta  covrt  reversed  the 
master  and  court  below,  and  dismissed  the 
btU.  BCr.  Justice  Shaiswood,  d^verlng  the 
optBlon,  Bald:  "It  to  cortalnly  true  that  aU 
agreranentB  for  the  compnanlse  and  settlemoit 
Ot  fiunlly  disputes  are  favorably  regarded, 
botli  In  courts  of  law  and  equity,  and  are  sup- 
ported not  only  as  benefldal  in  themselv^ 
bat  as  cmduclng  to  peace  and  harmony,  where 
*lt  ought  moatcspedally  to  exist.  *  *  *  But 
the  principle  la  not  to  be  carried  so  far  as  to 
wnk  practical  tadutlce.  BspedaUy,  It  ougbt 
not  to  OTecrJde  erary  otlier  role  upon  which 
oonrts  of  e^nlfy  proceed  In'ttie  enforcement 
of  tbe  specific  performance  of  contxacta.  A 
Ull  for  that  purpose  is  always  an  an^Mal  to 
the  conscience  of  tbe  chancellor.  In  which  he 
exercises  a  sound  discretloa  under  all  the  cliv 
enmstancea;  and  be  wUl  not  biterfere  If  tbe 
bargain  is  hard  or  unconsdonable,  or  the 
terras  unequal,  or  the  complainant  Is  taking 
an  undue  advantage  from  the  strict  legal  con- 
struction of  tbe  words.  *  *  *  In  tbe  oom- 
l^nmlse  of  family  disputes  parOcnlarly,  the 
agreement  ttf  conqmnnlse  should  be  complete 
In  itself,  not  a  mere  plan  looking  to  a  futiue 
adjustment  of  details;  more  esfpedally  wbra, 
so  far  from  settling  the  family  difficulties.  It 
will  be  Itself  mody  tbe  germ  future  litiga- 
tion. Otherwise.  Insteau  of  promoting  peace 
and  harmony,  ft  may  be  tbe  source  of  pro- 
kmged  discord  and  discussion."  In  the  pres- 
ent case  It  will  be  observed  that  the  agreement 
Is  entlr^  one-sided.  The  parties  wjio  signed 
die  paper  merdy  gave  away  their  expected 
rights  to  tbe  whole  estate  of  tbe  testator,  and 
got  nothing  In  return.  The  children  of  the  ap- 
pellant had  nothing  to  glve^  and  did  not  agree 
to  glre  anything.  If  the  p^ier  could  be  sus- 
tained as  a  gift,  It  would  answer  the  purpose; 
but  that  cannot  be,  because  tbe  tbb^  glTm 
had  no  existence,  and  as  a  gift,  under  all  tbe 
authorities.  It  cannot  be  sustained.  In  Orore 
T.  Hodges,  S6  Pa.  St  619,  Strong,  X,  said: 
"Mutually  of  obUgattim  to  considered  perhaps 
,  more  frequently  In  courts  of  equity  than  those 
of  law.  In  blUs  to  enforce  tiie  speclflc  per- 
formance of  contracts,  which,  of  course,  have 
to  do  with  executory  contracts,  It  to  a  con- 
stant inquiry  what  equities  the  defendant  has 
against  tbe  complainant,  and  a  chancellor  will 
not  enforce  q>eclflcally  a  ccmtract  that  to  one- 
sided." In  Btep.  Bq.  {5th  Bd.)  p.  489,  It  to 
said:  "It  Is  essential  to  qwdOc  performance 
that  the  con^deratlcm  should  be  valuable.  A 
merely  good  consideration,  such  as  natural 
love  and  affection  vt  tbe  pettormanee  of  a 
moral  duty,  will  not  be  sufficient  Moreover, 
It  Is  necessary  that  the  consideration  rtiall  be 
actual.  A  constructive  consideration,  such  as 
that  bnported  "by  a  seal  to  a  bond,  wlU  not 
do."  In  Kennedy's  Ex'rs  v.  Ware,  1  Pa.  St 
4^  Gibson,  a  J.,  said:  "An  equitable  assign- 
ment of  a  cboee  In  action  is  said  by  Mr.  But- 
ler (Co.  Utt  232b,  note  1)  to  be  a  declaration 
of  trust,'  with  an  agreement  to  permit  tbe  as- 
signee to  Btie  In  tlie  assigoor's  name.  The 
contract  being  -  conseqtieDtly  execntcay,  must 


have  a  consideration  to  si^port  It  without 
wbtcb  equity  would  no  more  execute  it  than 
the  law  would  make  the  l»ea<di  of  it  a  sub- 
ject of  conqwnaatlon.  *  '  *  *  Consanguini- 
ty to  suffldoit  to  raise  a  use;  but  that  to  not  a 
consideration,  for  an  assign ment  like  the  pres- 
ent Is  shown  by  Bret  v.  J.  S.,  Gro.  Ells.  766, 
where  It  was  held  that  natural  affection  to  not 
a  sufficient  consideration  for  an  assumpsit  to 
ground  an  actl<Hi.  •  *  •  wiiat  thm,  was 
the.  otmslderatlifn  of  the  assignment  btfm  us? 
Kennedy,  whose  ezecutns  are  sued  on  a  pared 
agreoumt  to  cmvey  land  to  hto  son-In-Iaw, 
Ware,  assigned,  by  the  Instrumentality  of  hto 
8on«  to  whom  be  had  conveyed  hto  estate  In 
special  trust  a  Judgment  against  Avey  In  ad- 
vancement hto  daughter.  Ware's  wife.  The 
trust  being  subsequently  revoked  and  the  es- 
tate reconveyed,  Kennedy  promised  to  convey 
to  Ware  a  partteolar  lot  of  land  In  lien  of  part 
of  the  Judgment  which  was  reasrigned  to  him. 
^nie  Judge  charged  that  the  iwomtoe  would  sus- 
tain the  action,  but  according  to  tbe  cases 
broufi^t  Into  vtew,  the  ^rst  asrignmoit  of  the 
Judgment,  bdng  In  amslderatlon  of  natural 
love  and  aflectkm,  was  void;  and,  ai  Ware 
bad  nothing  In  It  to  give  back,  Kennedy's 
promise  to  convey  on  .the  fbot  of  It  was  also 
void.  The  partial  resclsston  of  the  first  assign- 
ment was  not  the  compromise  of  a  contested 
right  and  there  was  therefore  no  considera- 
tion for  the  agreement  on  that  or  any  other 
ground." 

For  the  reasons  stated,  we  are  unable  to  re- 
gard the  Instrument  In  question  as  a  family 
settlement  or  as  being  founded  upon  any  con- 
sideration. The  only  other  point  suggested  In 
thto  connection  to  the  proportion  that  In  con- 
sequence of  the  agreement  further  efforts  to 
obtain  a  codldl  to  the  will  of  Mrs.  Lennlg  were 
abandoned,  and  thto  may  be  regarded  as  a 
sufficient  consideration  to  suppmrt  the  agree- 
ment as  an  equltoble  assignment  We  find 
ourselves  quite  unable  to  assent  to  thto  c<m- 
tentlon.  There  to  no  evidence  that  We  can 
discover  of  any  agreement  on  tiie'  part  of  Mrs. 
John  B.  Lennlg  or  her  children  to  destot  from 
furtha  efforts  to  obt^  from  Mrs.  Lennlg  fiie 
execution  of  a  codldl  In  favor  of  the  phlldren; 
and,  while  It  may  be  that  no  sudi  further  ef- 
fort was  actually  made  because  of  tbe  agree- 
ment tiiat  drcumatance  could  not  operate  as 
proof  of  a  restrictive  agreement  against  fur- 
ther efforts.  But  oven  If  there  had  been  a 
positive  agreement  to  make  no  further  efforts 
to  obtain  a  codldl,  we  cannot  r^rd  sudi  a 
stipulation  aa  a  vaUd  condition,  poraesslng  the 
force  of  a  vfUnaUe  ccmslderatlon.  An  agree- 
ment not  to  importune  an  ^[ed  and  infirm  in- 
valid, to  make  a  testamentary  Otoposltton  In 
favor  of  a  party  may  be  a  very  proper  stlpnto- 
tlon  for  tiie  party  to  make,  because  such  con- 
duct would  be  reiurehenslble  up(m  consldoa- 
tlons  of  policy  and  sound  morality;  but  tiiat 
It  can  be  held  to  be  a  valuable  consideration 
for  the  conveyance  of  an  eacpectancy  hi  the  es- 
tate of  such  a  person  to  a  very  difftfent  propo- 
sition. While  children  may  reasonably  solidt 
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their  ptxento  to  make  a  testamentaxy  dlqjXMt- 
tlon  In  their  favor,  th^  certainly  should  not  do 
w  at  the  ri«k  of  annojrtiig  and  distracting  such 
parent!  or  other  peraona  when  In  conditions  of 
alckneaa  and  aafferlng.  It  would  certainly  be 
an  evil  policy  for  the  courts  to  give  counte- 
nance to  such  proceedings  by  recognizing  them 
as  the  legitimate  basis  of  a  contract  right. 
We  cannot  regard  the  argument  or  the  infer- 
ence of  such  a  result  In  this  case  as  the  foun- 
dation of  a  lawful  right  to  recover  the  estate 
of  such  a  pa«on  when  deceased,  upon  the  the- 
ory that  it  constituted  the  basis  of  a  valuable 
consideration  for  the  assignment  of  an  ex- 
pectant interest  In  such  estate.  Entertaining 
these  vlewa,  we  are  obliged  to  sustain  the  de> 
cree  of  the  court  below,  while  we  would  have 
been  very  glad  to  reach  a  different  result  if 
that  were  posdble.  The  decree  ot  the  court 
below  is  affirmed,  and  i^tpeal  dismissed,  at  the 
coat  ftf  the  aro^lftnt 


OB  Pa.  8t  EST) 

BAYEMSON  V.  FOWNALL. 
OUapreoM  Court  of  Pennsylvania.   Oct  U. 

BaPASATS  ElSTATB  OF  Wtn — CoiTTSST  WITH  Hna- 
BAND'S  CRKDTTOSS— EVIDBHOS — 

Burden  ot  Pboop. 
In  a  contest  between  a  wife  and  her  baa- 
band's  cieditora  for  farm  produce,  which,  to- 
gether with  tbe  farm  on  wnich  it  was  grown, 
was  in  tbe  apparent  posseasion  of  the  husband 
her  claim  to  the  crop  being  rested  on  title  to 
the  farm,  she  has  the  burden  of  showing  the 
existence  ot  an  estate  In  her,  not  deriyed  from 
her  hasband,  and  a  bona  fide  purchase  by  her- 
self of  the  farm  with  such  s^arata  estate;  and 
tiie  mere  showing  of  a  deed  to  her  is  not  enough. 

Appeal  from  court  of  common  pleas,  Lancas- 
ter county. 

Action  Hannah  W.  Bavenson  against  J. 
D.  O.  PownalL  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed. 

T.  B.  Holahau  and  J.  W.  Johnson,  for 
lant   Brown  &  Hensel,  for  appellee. 

WUiLIAMS,  7.  This  case  was  so  well  tried 
In  the  court  below  that  but  a  alngie  complaint 
Is  made  against  the  rulings  made  by  the  learn- 
ed Judge  at  the  trial.  The  action  was  in  form 
an  Issue  framed  nnder  the  aherlfCs  Interplead- 
er act  The  property  seized  by  the  sheriff 
consisted  of  farm  aope  grown  upon  a  farm 
In  the  possession  ot  the  defendant  In  the  exe- 
cution. Hannah  W.  Bavenson  was  bis  wlfe^ 
and  claimed  the  crops  as  her  own.  She  rest- 
ed her  claim  of  title  to  the  crops  upon  tbe  fact 
that  the  title  to  the  turn  on  which  tttey  were 
grown  was  In  her.  The  defendant  aliened 
that  her  hasband  was  tlie  real  owner  of  the 
farm,  and  In  support  of  his  poeltloa  aous^t  to 
Inquire  of  the  plaintiff  whose  the  farm  was, 
and  whether  she  had  a  separate  estate^  and 
bad  herself  famished  the  purchase  money. 
Tbe  learned  Judge  excluded  this  evidence,  hold- 
iag  that  the  production  ct  her  deed  for  the 
farm  eatabUshed  conclosively  her  title  to  the 


crops  grown  upon  It  The  correctness  of  this 
ruling  Is  the  only  question  presented  by  this 
appeal.  Had  the  questlMi  been  raised  be- 
tween Mrs.  Eavenson  and  strangers,  the  rule 
adopted  by  the  learned  Judge  would  have  been 
applicable.  It  was  raised  by  an  ^ecutlon 
creditor  of  her  husband.  Her  husband  waa  In 
the  apparent  possesslm  of  the  gooda.  They 
were  seized  while  so  aj^rently  tn  his  posses- 
sion. She  set  op  an  adverse  ownership,  and* 
alleged  the  possession  of  her  husband  to  be 
that  of  her  agent  or  employ 6.  Under  such 
circumstances  It  Is  Incumbent  upon  the  wife 
"to  prove  her  tltld  by  evidence  which  does  not 
admit  of  a  reasonable  doubt"  Gamb«r  v. 
Gamber,  18  Pa.  9t  S6S.  Proof  of  her  exclu- 
sive possession  Is  not  btslsted  upon  as  atraosAf 
as  it  once  was;  but  proof  of  a  separate  estate, 
and  a  valid  purchase  by  her,  are  Insisted  on  in 
all  the  cases.  Rhoads  v.  GordMi,  38  Pa.  St 
277:  Lochman  v.  Brobst,  102  Pa.  »t  481; 
Adams  V.  Bleakley.  117  Pa.  St  283,  10  Aa 
884;  Stec«man  v.  Schell,  130  Pa.  St  1, 18  Aa 
650.  If  she  has  a  separate  estate,  and  has 
made  a  bona  fide  purchase,  the  fact  that  her 
husband  assented,  and  contributed  part  of  the 
purchase  mcm^,  ho  being  out  of  debt  and  free 
tram  any  fraudulent  purpose,  will  not  defeat 
bar  uue,  nor  Justify  the  sdzure  of  the  crops 
by  his  creditors.  Shuster  v.  Ealser,  111  Pa. 
St  216,  2  Atl.  110;  Phillips  v.  HaS.  180  Pa. 
St  60,  28  Atl.  602.  The  latter  of  these  cases 
Is  much  relied  on  as  Justifying  the  ruling  of 
the  court  below,  but  the  title  at  tbe  wife  was 
shown  In  that  case.  The  existence  of  tbe  sep- 
arate estate  appeared,  the  purchase  by  the 
married  woman,  and  the  management  of  tbe 
business  carried  on  upon  It  by  her.  It  ajh 
peared  upon  tiie  trial  that  $660  ot  tbe  money 
paid  for  the  property  was  money  earned 
her  In  her  business  as  a  boarding  house  keep- 
Br,  and  the  creditors  sought  to  treat  this  money 
as  belonging  to  the  husband,  and  Its  use  In 
the  payment  of  the  purchase  money  aa  auffi- 
cleat  to  defeat  her  title  to  the  land.  We  de- 
clined to  snstaln  their  contention,  and  hdd, 
further,  tiiat.  **when  a  husband  In  the  enjoy- 
ment of  the  marital  relation  Is  permitted  to 
live  and  be  maintained  on  the  property  of  the 
wife,  managed  by  her  for  her  own  use  and 
ben^t,  he  does  not  acquire  a  tiUe  to  the 
products  by  the  labor  he  voluntarily  bestows 
upon  It**  But  it  must  be  clear  that  the  real 
estate  la  that  of  tbe  wife,  and  that  stie  Is  not 
simply  a  holder  of  the  title  for  his  boieflt 
If  this  Is  not  made  to  vpear.  the  l^al  pre- 
sumption  Is  that  the  mon^  was  famished  by 
the  htubaiid.  Tl»  law  does  not  presume  the 
eoElstakce  of  a  separate  estete.  The  onus  ot 
establishing  It  la  on  the  wife  when  the  con- 
test la  between  herself  and  ber  hosband's 
credIt(»B.  and  he  la  tn  tiie  apparent  poesee- 
alMi  of  the  pn^erty.  We  think  the  learned 
Judge  ipbiced  the  burden  of  iHroof  on  the 
wrong  shoulders.  It  was  part  of  her  case  to 
show  her  s^»rate  estate,  and  Its  hivestmoit 
In  tbe  farm  to  which  she  held  titie;  otherwise 
the  presumption  that  the  money  was  fomish- 
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ed  by  her  husband  ought  to  prevail.  They 
lived  upon  It;  he  worked  It;  he  was  appar- 
ently In  possraalon  of  It;  and  when  the  wife 
set  up  an  ezcluslTe  title  to  it,  and  to  all  its 
products,  she  started  with  the  presumptloa 
against  her,  and  with  the  duty  of  overcoming 
it  by  clear  proof,  of  two  things:  First,  the 
existence  of  an  estate  of  her  own,  not  derived 
from  her  husband;  second,  a  bona  fide  pur- 
chase by  herself  of  the  farm  with,  or  upon 
the  credit  of,  such  separate  estate.  She  was 
rtileved  by  the  learned  judge  from  making 
any  showing  whatever,  and  the  possession  of 
a  deed  for  the  land  was  held  to  be  conclusive 
proof  that  the  title  was  actually  and  In  good 
faith  vested  in  her.  In  this  particular  we 
think  the  learned  Judge  erred.  The  Judgment 
is  therefore  reversed,  and  a  venire  facias  de 
novo  awarded. 


on  Fa.  Bt'  «H) 

RYDER  V.  JACOBS. 
(Supreme  Court  of  Peansyivania.    Oct.  11, 
.1807.) 

Pleading  asd  Proof— Varukob—Fartnbrsbip 
— Shabiso  Profits— ExpgRT  Witkbsbbb. 

1.  In  assampsit  to  recover  an  amonct  alleged 
to  be  due  plaintiff  as  SBlesinan,  under  a  contract 
for  a  specified  monthly  compensatlOD,  proof  that 
plaintiS'B  compensation  waa  to  be  contingent 
on,  and  paid  from,  the  profits  of  the  business, 
will  prevent  recovery,  regardless  of  any  qoestion 
of  partnership. 

2.  The  fact  that  compensation  for  services  is 
to  he  contingent  on,  and  paid  from,  the  profits 
of  the  business,  does  not  of  itself  make  the  em> 
ploye  a  partner. 

3.  In  asBumpsit  to  recover  an  amount  alleged 
to  be  dne  for  services  as  saleBman,  the  court  did 
not  abuse  its  discretion  in  rejecting  the  testi- 
mony of  alleged  entert  boolclceeiieTB  called  by  de- 
fendant to  prove  that  the  accounts  between  the 
parties  (involving  only  17  charges,  with  half  a 
dozen  credits)  were  In  the  form  of  partnership 
acconnts. 

Appeal  from  court  of  common  jflean,  Lan- 
caster comity. 

Assumpsit  by  Louis  EL  Bydw  against  Wil- 
liam M.  Jacobs  for  the  recovery  of  money. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Brown  &  Hensd  and  John  B.  Malone,  for 
appellant   George  Natunan  and  B.  F.  Davis, 

for  appellee. 

DEAN,  J.  The  plaintiff,  as  appears  by  bis 
statement  filed,  brought  suit  to  recover  a  bal- 
ance of  $2,606.14,  with  inta%st  from  AihII  1, 
1894.  He  averred  In  his  statement  ttiat  de- 
fendant owed  him  the  greater  part  of  this 
amount  nnder  a  verbal  contiact,  by  which  he 
was  employed  as  a  salesman  ot  tobacco  and 
cigars,  of  which  defendant  was  a  manufactur- 
er; that,  by  this  contract,  he  waa  to  be  paid 
$200  per  month  and  traveling  ezpraaes,  the 
payments  to  be  made  monthly;  that  he  served 
under  this  contract  from  January  IS,  1893,  to 
April  7,  1894,  a  period  of  about  15  months; 
that,  under  the  contract,  the  amount  payable 
t«  him  for  services  and  ^^lenses  was  $2,926.- 


54;  that,  In  addition,  he  loaned  to  defendant 
$1,900  in  cash,— making,  altogether,  charges 
in  his  favor  of  $4,828.54.  On  this  he  ac- 
knowledged payments  made  by  defendant  of 
$2,220.40,  leaving  the  aforesaid  balance  of  $2,- 
606.14  due  him.  This  is  the  ground  on  which, 
in  his  statement  filed,  be  bases  bis  right  to 
recover.  The  defendant.  In  his  aflldavlt  of 
defense,  admits  that,  by  verbal  contract,  he 
employed  plaintiff  as  salesman  at  $200  per 
month  In  January,  1883,  but  avers  this  con- 
tract terminated  by  mutual  consent  on  May 
1,  1893;  that  at  that  date  plaintiff  was  paid 
In  full;  that  then  a  new  contract  was  verbal- 
ly entered  Into  between  them,  by  which  plain- 
tiff agreed  to  serve  as  salesman  as  thereto- 
fore, but  as  compensation  was  to  receive  one- 
half  the  net  pn^ts  of  the  business,  plaintiff 
agreeing  to  sell  not  less  than'  $100,000  worth 
of  the  product  of  the  factory  annually;  and, 
further,  that  [dalntiff  should  be  permitted  to 
draw  from  time  to  time  of  his  share  of  the 
profits  an  amount  not  exceeding  $200  per 
month;  and  If  It  was  found  at  the  end  of  the 
year  that  one-half  of  the  net  profits  acceded 
the  aggregate  amount  so  drawn,  plaintiff  was 
to  be  paid  the  balance;  that,  imder  this  con- 
tract, from  May  1.  1803,  to  April.  1894,  plain- 
tiff drew  In  money  $1,600.  The  business  was 
not  profitable,  and  defendant  notified  plaintiff 
between  July  and  October,  1803,  that  he  had 
drawn  more  than  his  contract  compensation* 
and  thereupon  plaintiff  repaid  $1,000.  Plain- 
tiff also  claimed  payment  of  $200  as  traveling 
expenses,  which  was  credited  to  him,  making 
$1,200  of  repayments,  leaving  $400  as  pay- 
ment on  account  of  iHvflts.  Defendant  fur- 
ther denied  the  receipt  of  $700  In  cash  from 
plaintiff.  He  further  averred  no  profits  what- 
ever had  been  made  in  the  business.  The 
$1,200  credit  as  r^ayments  and  the  denial 
of  the  cash  loan  of  $700  extinguished  the 
claim  of  plaintiff  for  $1,900  money  loaned; 
and  the  payment  of  the  monthly  compensa- 
tion of  $200  im  to  Hay  1,  1893,  the  date  of 
the  new  contract,  defendant  avers  left  noth- 
ing whatever  dne  plaintiff.  On  the  Issue 
thus  made  up,  there  was  much  testimony  on 
both  sides.  The  learned  Judge  of  the  court 
below  submitted  the  evidence  to  the  Jury,  In- 
structing them.  If  they  found  the  facts  to  be 
as  averred  by  defendant,  then  a  partnership 
existed  between  plaintiff  and  defendant,  and 
there  could  be  no  recovery  In  this  form  of 
action;  on  the  other  hand.  If  they  found 
plalntifTs  averments  were  sustained  by  the 
evidence,  then  they  should  find  In  his  favor 
for  such  amount  as  was  due.  There  was  a 
verdict  for  plaintiff  In  the  amoimt  of  bis 
claim,  and  defendant  brings  this  appeal,  as- 
signing five  errors  four  to  charge  of  the 
court,  and  one  to  the  rejection  of  evidence. 

The  substance  of  the  first  four  assignments 
of  error  Is  embraced  In  defendant's  first  writ- 
ten prayer  for  Instructions  and  the  court's  an- 
swer thereto,  as  follows:  "(1)  If  the  Jury  be- 
lieve, from  the  testimony  In  the  case,  that  aft- 
a  May  1,  1883^  tbe  plaintiff  waa  not  to  re- 
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celre  a  compensation  of  $200  per  month  for  his 
services,  but  thereafter  a  share  of  the  profits 
of  the  business,  there  can  be  no  recovery  by 
the  plaintiff  In  this  action  for  any  services 
rendered  after  May  1,  1893.  Answer:  We 
answer  that  by  saylng^  this  point  Is  reTused  un- 
less the  jnry  find  from  the  evidence  that  there 
was  a  partnership  existing  between  the  plain- 
tiff and  the  defendant  from  and  after  May  1, 
1893,  nntil  the  time  th^  separated,  on  March 
1,  1804.  If  the  Jury  find,  from  the  evidence, 
that  a  partnership  did  exist  between  them 
during  that  period,  their  verdict  mpst  be  for 
the  def^idant,  because  one  partner  cannot  stte 
another  partner  for  a  partnership  transaction 
except  by  bill  tn  eqtiity,  or  by  an  action  of  ac- 
count render."  We  think  manifest  error  Is 
disclosed  In  this  answer.  The  court  makes 
the  case,  as  to  defendant,  turn  on  the  single 
question  as  to  whether  there  was  a  partner- 
ship. If  there  was  a  partnership  the  plain- 
tiff could  not  recover;  but,  if  fhtxe  was  no 
such  contract  as  plaintiff  averred,— on  the  oth- 
er hand,  an  entirely  different  one,  as  defend- 
ant av»Ted,  and  adduced  evidence  tending  to 
establish,— the  Instruction  was  erroneous,  even 
though  there  was  no  partnership.  What 
facts  constitute  a  partnership  has  been  the 
theme  of  endless  discussion  by  courts  and 
text  writers,  without,  by  any  means,  unanimi- 
ty of  opinion.  It  is  not  necessary  to  enter  on 
tlK  subject  here.  This  court,  shice  Miller  y, 
Bartiet.  IS  Serg.  &  B.  137.  decided  In  1826.  and 
Dunham  r.  Bogers,  1  Pa.  St.  255,  decided  In 
1845,  has  imlformly  held  that  compensation 
for  services  to  be  paid  out  of  and  contingent 
on  profits,  does  not  of  ttsdf  constitute  the  em- 
ploye a  partner.  Hie  evidence  of  defendant 
tended  to  establish  two  propositions:  First, 
that  plaintiff,  from  May  1,  1893,  was  a  part- 
ner; second.  If  not  a  partner,  he  was  to  be 
paid  out  of  profits,  and  his  compensation  was 
contingent  on  proflte.  In  the  last  case  the 
contract  was  radically  -  different  from  that 
averred  by  plaintiff.  If  the  evidence  establish- 
ed It,  the  allegata  and  probata  were  fatally  at 
variance,  and  the  defoidanfs  flmt  point  should 
have  been  affirmed.  Putting  aside  the  ques- 
tion of  partnership  altogether,  without  amend- 
ment of  his  statement  plaintiff  cannot  recovar, 
if  the  jury  shonld  find  that  his  compensation 
from  &Iay  1, 1893,  was,  by  the  contract,  to  be 
a  share  of  the  profits. 

The  fifth  assignment  Is  to  the  rejection  of 
the  testimony  of  alleged  expert  bookkeepers, 
who  were  called  by  defendant  to  testify,  that 
the  accounts,  as  kept  in  the  books,  between 
plaintiff  and  defendant,  were  in  the  form  of 
partnership  accounts.  It  is  doubtfnl  if  these 
witnesses  were  any  greater  experts  In  book- 
keeping than  at  least  one-half  the  Jury;  or 
whether.  In  these  simple  acconnts.  Involving 
but  two  persona,  and  about  17  charges,  with 
half  a  dozen  credits,  any  such  testimony  was 
called  for.  We  do  not  deprecate  the  produc- 
tion of  expert  testimony  in  sciences  and  sub- 
jects with  which  the  people  are  not  generally 
familiar*  but  tt  mtiat  be  borne  in  mind  that 


Jnrymen  are  yet  presumed  to  have  some 
knowledge,  and  to  be  able  to  form  opinions 
from  their  own  observation.  The  tendency  is 
to  call  experts  to  testify  to  ready-made  opin- 
ions for  them.  Whether  the  witness  be  a 
competent  expert,  and  whether  the  contention 
be  such  as  calls  for  expert  testimony,  we  have 
more  than  once  held  Is  largely  in  the  discre- 
tion of  the  trial  Judge.  We  do  not  see  that 
the  learned  Judge  of  the  court  below  erred  In 
his  ruling  on  tills  testimony.  But  the  first  four 
assignments  of  error  are  snstalned.  the  Judg- 
ment Is  reversed,  and  a  Teulte  tadas  de  novo 
Is  awarded. 

(US  Fa.  St  AM) 

HART  BUCHSR. 

^preme  Court  of  PamsylTania.   Oct  U, 
1897.) 

Patmbnt— Fkisdmptiov  noH  Lapsi  or  TiH>— 
Kebcttai.. 

Where  the  obligee  in  a  mortgage  bond  dies 
more  than  20  years  after  its  maturity,  the  pre- 
Bomption  of  payment  by  lapse  of  time  is  not 
rebutted  by  proof  of  an  indorsement  of  a  credit 
oo  the  twDd  in  the  obligee's  haodwritiDs,  pur- 
porting to  be  made  before  the  20  years  elapsed; 
out  the  proof  mast  show  that  the  indorsement 
was  in  fact  made  before  that  time. 

Appeal  from  court  of  common  pleas,  LancBB- 
ter  county;  Brubaker.  Judge. 

Scire  facias  on  a  mortgage  by  John  B.  Hart, 
executor  of  the  estate  of  John  Hart,  deceased, 
against  John  Bucher.  From  a  judgment  enter- 
ed on  a  Tablet  directed  by  the  coort  In  ftvor 
of  plaintiff,  defendant  appeals.  Bevened. 

A.  J.  Bberly  and  Brown  &  Hensel,  for  appel- 
lant Wm.  D,  Weaver  and  BenJ.  F.  Davis, 
for  appellee. 

STEERETT,  C.  J.  This  scire  facias  was 
brought  November  29.  1803,  by  the  executor  of 
the  mortgagee,  who  died  September  26,  1892, 
more  than  20  years  after  the  maturity  of  the 
mortgage  debt  For  the  purpow  of  rebutting 
the  presumption  of  payment  which  had  arisen 
from  lapse  of  time,  the  plaintiff  offered  the 
fbllowing  indorsement,  on  the  bond  redted  In 
the  mortgage,  under  date  of  April  1,  1885, 
viz.:  "John  Bucher  paid  the  Interost  on  the 
within  bond  up  to  April  1, 1885.  [Si^ed]  John 
Hart"— and  attested  by  B.  B.  Flic^nger. 
The  attesting  witness,  Flidilnger,  was  called, 
and  testified  to  the  genuineness  of  John  Hart's 
signature;  but  no  offer  was  made  to  prove 
that  the  Indorsemeaat  was  actually  written  on 
the  bond  at  the  time  it  bears  date.  Without 
further  evidence  on  the  subject,  the  learned 
trial  Judge  charged  that  the  Indorsed  acknowl- 
edgment rebutted  the  presumption  of  payment 
arising  from  lapse  of  time,  and  directed  the 
Jury  to  render  a  verdict  in  favor  at  the  plain- 
tiff for  the  amount  of  his  claim.  In  this,  we 
think,  there  was  error.  If  the  evidence  In- 
tended to  rebut  the  presumption  of  payment 
was  sufficient  to  go  to  the  Jury  on  the  question 
as  to  when  the  Indorsement  was  actually 
mad^  It  abonld  have  been  aabmltied  to  tbem 
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witli  proper  InstrnctloDS,  Instead  of  being 
withdrawn  from  their  consideration  by  binding 
Instmctlons  to  find  ifor  the  plaintiff.  But  the 
evideuce  was  insufficient  to  even  Justify  sub- 
mission of  that  question  to  the  Jury.  From  the 
fact  (doubtless)  that  the  indorsement  bore  date 
prior  to  the  time  when  the  presmnptloD  of 
payment  would  arise,  In  connection  with  proof 
of  the  genuineness  of  John  Hart's  signature, 
the  learned  Judge  erroneously  assumed  tliBt 
the  payment  of  Interest  credited  on  the  boad 
was  made  at  the  time  the  indorsement  bears 
date,  or,  at  least,  "before  the  presumption  of 
payment  had  ripened";  but  in  a  long  line  of 
cases,  from  In  re  Cremer's  Bstate,  5  Watts  & 
S.  331,  to  the  present  time,  it  has  been  held 
that  credits  indorsed  on  a  tx>nd  In  the  hand- 
writing of  the  obligee  are  not  evidence  of  ac- 
tual payment,  sufficient  to  rebut  the  presump- 
tion, until  they  are  affirmatively  shown  to 
bave  made  within  20  years,  and  at  a  time 
wbeo  it  was  against  the  hiterest  of  the  obligee 
to  make  them.  Runner's  Appeal,  121  Pa.  St 
649,  15  AU.  647.  Proof  at  signature  alone  Is 
not  sufficient  where  the  death  (tf  the  promisee 
occurred  after  the  preBumpticn  arose,  but  it  is 
otherwise  where  It  occurred  before  the  pre- 
sumption arose,  for  that  fact  shows  conclu- 
sively that  the  Indorsement  of  credit  was  made 
before  the  presumption  closed  on  the  claim. 
Addams  r.  Seitzinger,  1  Watts  ft  S.  243.  The 
death  of  plalntlfTs  testator  In  this  case  having 
occurred  after  the  expiration  of  the  20  years, 
the  evidence  relied  on  by  the  plaintiff  to  rebut 
the  presumption  of  payment,  arising  from 
lapse  of  time,  was  insufficient,  and  the  Judg- 
ment cannot  be  sustained.  Judgment  revers- 
ed, and  a  venire  facias  de  novo  awarded. 

flS2  Pft.  St.  934} 

80HAEFFER  v.  8BNSENIG  At  aL 

(Siqireme  Court  of  Pennsylvania.   Oct  11. 

1897.) 

TkuPABs— Whbn  Lisb^Farol  BviDincB— Tobtb 
— Katifio&tion— Ihbtruotioms. 

1.  Where  bailors  of  cattle  are  authoriied.  by 
the  agreement  under  which  the  bailee  received 
them,  to  take  poseessioD  of  and  sell  them  when- 
ever they  thinlc  best,  and  tfaey  afterwards  take 
the  cattle  without  the  bailee's  conaeot,  and  with- 
out compeasating  him  for  care  and  feed,  as  tiiey 
bad  engaged  to  do,  his  remedy  Is  an  action  on 
the  agreement  for  the  breach  of  it,  and  he  can 
recover  nothiog  io  an  action  of  trespaea. 

2.  On  an  issoe  whether  a  transfer  of  cattle 
from  defendants  to  platutiff  was  an  absolute 
sale,  it  iii>i)eiired  thnt  at  that  time  plaintiff  save 
notes  to  defondants  for  the  price,  as  he  testified; 
and  a  memorandum  then  made  by  defendants 
tended  to  corroborate  plaintiff'B  couteation. 
Bdd,  that  parol  evidence  was  admissible  in  be- 
half of  defendants,  who  asserted  that  the  trans- 
fer was  merely  a  bailment,  to  explain  the  mem- 
onmdum,  and  the  use  to  be  made  of  the  notes, 
and  the  terms  on  which  they  were  given. 

3.  In  trrsiiass  for  taking  from  plaintiff  cattle 
received  hy  him  from  dpfendants,  on  an'  issue 
wliether  plaintiff  received  them  as  purchaser  or 
as  bailee,  defendants  and  five  disinterested  wit- 
neeees  testlGcd  to  declarations  of  plaintiff,  mode 
on  different  occusions  after  the  seizure,  wherein 
he  expressed  sntiafaction  with  what  defendants 
bad  done.    Hddf  that  suck  declarations  were 


strongly  corroboratlTe  of  defendants  contention 
that  ue  transaction  was  a  bailment  and  there- 
fore an  inetruction  that,  if  plaintiff  "ratified" 
the  taking,  he  could  not  recover,  was  not  nus- 
leading  on  the  ground  that  a  tort  cannot  be  rat- 
ified, where,  immediately  before  and  immediate- 
ly after  that  instructiOD,  the  court  charged  em- 
phatically that,  if  plaintiff  was  the  owner  of- 
the  cattle,  he  might  recover,  and  coocluded  its 
charse  by  an  instruction  that,  if  there  was  an 
absolute  sale,  the  verdict  should  be  for  plaintiff. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Trespass  by  Jacob  P.  Scbaeffer  against 
George  R.  Sensenig  and  Andrew  F.  Fnintz. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

The  eighth  assignment  o£  error  la  u  foIlowB: 
"(8)  The  court  below  erred  In  Its  answer  to 
defendants*  second  point,  which  point  was  as 
follows:  If  the  Jury  believe  that  Jacob  F. 
Schaeflier,  idalatlff,  ratified  and  confirmed  the 
taking  of  the  cattle  and  the  aale  ot  them  by 
Sensenig  &  Frants,  the  verdict  most  be  for  the 
defendants  generally  in  this  case,  and  the 
plaintiff  cannot  recover  in  this  action  even  the 
balance  that  may  be  dne  to  lilm,*— the  answer 
to  whl^  was:  'Our  answer  to  that  la  In  the 
affirmative  also.  He  might  have  a  claim 
against  them  for  the  feed,  but  he  could  not  re- 
cover it  in  this  case.  There  Is  nothing  of  the 
kind  charged  In  bis  declaration,  and  tiie  point 
don't  arise  In  the  case.'  '* 

B.  F.  Davis,  for  appellant  Thoa.  Wbltsra 
and  Brown  &  Hensel,  for  appellees. 

McCOLLUM,  J.  In  this  case  the  defendants 
are  chai^^d  with  having  taken  from  the  plain- 
tiff's stable,  and  appropriated  to  their  own  use, 
44  head  of  his  cattle.  The  defendants  admit 
the  taking,  but  deny  that  the  plaintiff  was  the 
owner  of  the  cattle,  or  that  in  taking  them 
they  were  trespassers.  It  Is  undisputed  that 
whatever  right  or  Interest  the  plaintiff  had  In 
the  cattle  at  the  time  of  the  alleged  trespass 
he  acquired  by  the  agreement  or  contract  with 
the  defendants,  tmder  which  they  were  deliv- 
ered to  him  hi  November,  18S8.  The  defend- 
ants allege  that  the  plaintiff  received  the  cattle 
as  their  bailee,  while  he  alleges  that  they  were 
delivered  to  him  aa  a  purchaser  of  them.  The 
defendants  further  allege  that  they  were  au- 
thorized, by  their  agreement  with  the  plain- 
tiff, to  take  any  or  all  of  the  cattle  they  had 
delivered  to  him  whenever  they  saw  fit  to  do 
so,  and  were  required  by  it  on  their  sale  of 
the  cattle,  to  compensate  him  for  feeding  and 
caring  for  them,  in  accordance  with  its  terms. 
A  specification  of  the  terms  or  measure  of 
compensation  Is  unnecessary,  because  it  is  not 
considered  of  any  Importance  in  the  decision 
of  the  issue  made  by  the  pleadings.  If  the 
plaintiff  was  the  sole  owner  of  the  cattle,  the 
taking  of  them  by  the  defendants  being  ad- 
mitted, he  was  entitled  to  recover  on  this  ac- 
tion the  full  value  of  them.  If,  on  the  other 
hand,  he  was  merely  a  bailee  of  the  cattle,  and 
the  defendants  were  authorized,  by  the  agree- 
ment under  which  he  received  them,  to  take 
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possession  of  and  sdl  tbem  whenerer  tbcy 
thought  beet,  he  was  not  entitled  to  recorer 
anything  In  It  In  such  ease,  If  fbs  defend- 
ants rtfosed  to  compeneate  li^  for  care  and 
feed  as  they  onght  and  bad  engaged  to,  hte 
propo:  remedy  was  an  action  on  the  agreement 
for  the  breach  of  it  This  was  the  view  taken 
of  the  case  by  Uie  court  below,  and  In  It  we 
concur.  It  regards  the  Issue  between  the  par- 
ties as  InrolTli^  a  question  ot  fact  determina- 
ble hy  the  jury  on  the  evidence  In  title  case. 
What  was  the  transaction  between  the  parties? 
Was  It  a  sale  ox  the  cattl^  or  a  bailment  of 
them  with  a  right  In  the  d^endante  to  resume 
possession  of  them  when  they  pleased  to  do  so? 
In  support  of  bis  dalm  the  plaintiff  testified 
distinctly  that  he  bou^t  the  cat^  from  Qie 
defendants,  and  gave  to  them  bis  notes  In  pay- 
ment of  the  price  agreed  upon.  The  testimony 
of  the  defendante  was  equally  posdtlTe  and 
dear  Qat  the  plaintiff  was  a  mere  bailee  un- 
der an  agreonent  whldt  acknowledged  th^ 
ownership  of  the  cattle,  and  thetr  r^t  to  take 
any  or  all  of  tbem,  with  th^r  possesion,  at 
any  time.  The  notes  given  by  the  plaintiff 
to  the  defendants  at  or  about  the  time  the  cat* 
tie  were  delivered,  and  the  menuwandum  made 
by  the  defendants  In  ccmnectlon  with  the  trans- 
action, were,  unexplained^  corroborative  of  the 
plaintiff's  claim.  But  the  defendants*  e^lana- 
tlon  of  the  memorandum,  of  the  use  to  be  made 
of  the  notes,  and  of  the  terms  on  which  they 
were  s^ven,  materially  impaired  their  corrobo- 
rative force.  The  testimony  explanatory  ot 
these  matt««  was  competent  It  was  not  In- 
tended to,  and  It  did  not,  modify  a  written 
contract  Parol  evidence  Is  admissible  to  ex- 
plabt  a  receipt,  an  entry  In  a  bank  book  <a  ac- 
count book,  or  for  the  pni^Kwe  for  whldi  a 
note  was  given.  The  defendants  testified  that 
the  plaintiff  on  several  occasions  expressed 
himself  as  satisfied  with  what  they  had  done, 
and  five  disinterested  witnesses  testified  that 
he  made  statements  or  declarations  to  them, 
or  In  their  presence,  of  the  same  nature,  and 
to  the  same  effect  Whether  the  statements 
and  declaratlona  so  made  be  regarded  as  evi- 
dence of  ratlflcatlon  of  or  acqulescoice  In  what 
the  defmdants  had  done,  they  were  clearly 
and  strongly  corroborative  of  the  defendants* 
claim  respecting  the  agreement  under  which 
the  cattle  were  received  by  the  plaintiff. 

The  answer  of  the  learned  Judge  to  the  de- 
fendants' second  point  must  be  read  In  connec- 
tion with  the  general  charge.  Before  and  aft- 
er the  answer  In  question  the  Jury  were  posl- 
iiYtHj  and  emphatically  Instructed  that,  if  the 
plaintiff  was  the  owner  of  the  cattle,  he  was 
entitled  to  their  verdict  for  the  value  of  than. 
The  concluding  words  of  the  charge  were:  "If 
you  find  there  was  an  absolute  sale  of  the  prop- 
erty to  Jacob  F.  Schaeffer  In  November,  that 
he  was  the  sole  owner  of  these  cattle  when 
they  were  taken,  then  you  should  find  a  verdict 
In  his  fftTor  for  the  amount  claimed.  If  you 
find  th^  were  not  sold  absolutely,  but  let  on 
feed,  and  that  the  defendants,  Smsenig  ft 
Franta,  bad  a  right  to  take  and  remove  tbem. 


under  their  contract,  when  tiiey  chose,  and 
they  did  so  remove  them,  your  verdict  must 
be  for  the  d^mdants."  Assuming  that 
the  answer  to  the  dtfendanta*  second  pcdnt 
admits  of  the  construction  contended  for  by 
the  plaintiff,  there  Is  no  rrascm  to  believe  that 
&e  Jury  were  misled  by  it  We  are  clear- 
ly of  the  opinion  that.  In  the  light  of  the  gener- 
al hutmctlons  to  the  Jm?*  we  ought  not  to  re^ 
verse  the  Judgment  on  the  eighth  assignment 
The  material  questions  raised  by  the  qpedfica- 
tlons  of  error  have  beoi  duly  considered  by  us, 
and  our  conclusions  respecting  them  are  ad- 
verse to  the  contention  of  the  plaintiff,  ^e 
other  matters  complained  of  need  not  be  q^edf- 
Ically  discussed  or  noticed.  Judgment  af- 
firmed. 

(US  Pa.  8L  l»8> 

SCEUJIPFER  et  aL  V.  SCHAEFFER  et  al. 
Supreme  Court  of  PeDn^lvania,    Oct  U, 
18870 

Sals  of  UoKniAQBD.PRBifiBBS— Liabiutt  op 

PCKCHASBU. 

Premises  mortgaged  to  secure  the  payment 
of  S240  annually  to  A.'s  widow  during  ner  life, 
and  on  her  death  $800  to  each  of  four  children, 
were  sold  subject  to  the  mortgage.  After  the 
wiUuws  death,  her  annuity  having  been  fully 
paid,  scire  facias  was  issued,  and  plalntiffB 
sought  to  recover,  not  only  the  sums  secured  to 

i  the  four  children,  but  also  an  additional  sum  of 
$800  for  the  use  of  one  B.;  allegioe  that  the 

'  mortgage  represented  $4>000  bequeathed  by  A. 
in  equal  shares  to  his  five  childr^  and  that  the 
mor^agor,  who  waa  one  of  said  children,  had 
asdgned  his  interest  to  B.  HM^  ^t  the  por- 
chaaer  of  the  premises,  who  ac<inired  title  with- 
out notice  of  such  claim,  which  was  not  dis- 
closed by  the  mortgage,  nor  alleged  to  have  been 
omitted  therefrom  by  accident  or  mistake,  was 
not  liable  for  the  additional  sum. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Scire  facias  on  a  mortgage  by  Eliza  Schaef- 
fer, widow  of  Emanuel  Schaeffer,  and  others, 
to  the  use  of  Catherine  H.  Xioog  and  others, 
against  Edwin  M.  Schaeffer,  defendant  and 
B.  Frank  Eshleman,  terre-tenant  From  a 
Judgment  In  favor  of  Chares  L.  Schaeffer,  one 
one  of  the  equitable  plahitiffa.  the  terre-tenant 
appeals.  Revoked. 

W.  T.  Brown  and  Brown  ft  Itensel,  for  ap- 
pellant Wm.  B.  Wilson  and  W.  R.  Roland, 
for  appellees. 

STERRETT,  O.  J.  This  scire  facias  Is  on  a 
mortgage  given  Edwin  M.  Schaeffer  to 
Eliza  Schaeffer,  widow  of  Emanuel  Schaeffer, 
deceased,  to  secure  the  p^rment  of  five  obliga- 
tions (one  in  favor  of  each  of  said  mor^^ageea), 
via.:  One  In  the  penal  sun^  of  $1,000,  condition- 
ed for  the  payment  of  ¥240  annnidly  to  said 
widow  during  her  natural  life,  and  the  others 
each  In  the  penal  sum  of  91,600,  conditioned 
for  the  payment  of  $800  to  one  of  said  Chil- 
dren, r^pectlvely,  upon  the  decease  of  said 
widow.  Afta  spedflcally  reciting  the  an- 
nuity of  $240  to  the  widow  and  $800  to  each  of 
said  four  chlldrai  as  the  consideration  of  the 
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mortgage,  etc.,  that  ins  tram  eat  contains  the 
usual  defeasance  clause,  to  the  effect  that  up- 
on the  payment  of  the  sums  thus  secured  the 
said  mortgage,  as  well  "as  the  said  five  redt^ 
ed  obllgatlonB,  shall  become  Told  and  of  no  ef- 
fect," etc.  Hie  flret-mentloned  obligation  ac- 
cordingly became  "Ydd  aad  of  no  effect"  1^ 
payment  In  full  of  said  annuity  to  the  widow 
to  the  date  of  ha  decease.  In  their  statement 
the  plalntLffs  arer,  among  other  things,  that 
the  mortgage  represents  $4,000  of  the  estate  of 
Bmanuel  Schaeffer,  which  by  his  will  he  dlTld- 
ed  equally  among  his  fire  children,  of  whom 
Edwin  M..  the  mortgagor,  was  one,  and  that 
his  Intoiest  Is  claimed  by  his  assignee,  Charles 
L.  Sctoeffer,  one  of  the  equitable  plaintiffs; 
bat  this  aTorment  derives  no  support  what- 
erer  from  the  mortgage  In  suit.  It  discloses 
no  Interest  tho-eunder  in  either  the  mortgagor 
or  his  assignee.  The  only  mortgage  debt  that 
remained  after  payment  In  full  of  the  annuity 
to  the  widow  was  the  $800  to  each  of  said 
four  children,  aggregating  the  sum  of  $3,200, 
with  Interest  from  that  date.  These  claims, 
as  we  understand,  are  not  disputed  by -the  ter- 
re-tenant, appellant,  but  that  of  Edwin  M. 
Schaeffer  is  denied;-  and  we  fail  to  And  In  the 
instrument  sued  on  anything  upon  which  he  or 
his  asdgnee  can  possibly  base  any  claim 
against  the  terre-tenant,  who  became  such  by 
purchase  of  the  mortgaged  premises  subject  to 
the  mortgage  only,  and,  so  far  as  appears, 
without  notice  of  any  other  claim  than  those 
specified  therein.  In  his  affidavit  of  defense 
the  t«Te-tenant  distinctly  av^  "that  Edwin 
U.  Schaeffer  never  had  any  Interest  as  a  mort- 
gagee in  said  mortgage,  elthw  in  law  w  in 
fact,  but,  on  the  contrary,  he  was  the  mort- 
gagor therein;  &Rt  he  neither  created  nor  re- 
served for  lilmself  any  Interest  or  share  there- 
in at  the  time  of  the  execution  of  said  mort- 
gage." In  the  face  of  this  averment,  and  in  the 
absence  of  anything  In  the  mortgage  Its^  on 
which  to  base  any  claim  in  favor  of  Edwin  M. 
Schaeffer,  it  Is  Impossible  to  sustain  the  court 
below  in  holding  that  the  affidavit  of  defense 
was  not  sufficient  to  prevent  Jodgm^t  for  the 
full  amount  claimed  by  the  plaintiffs,  ^e 
conveyances  in  the  terre-tenant's  chain  of  title 
"subject  to  the  mortgage"  gave  him  no  notice 
of  anything  not  set  forth  in  the  mortgage.  As 
we  have  seen,  all  that  the  latter^lncludlng  the 
l)onds  therein  recited— provided  for  was  the 
payment  of  the  annuity  to  the  widow,  and,  up- 
on her  decease,  $800  to  each  of  the  four  chil- 
dren. On  the  payment  of  these  sums  the 
mortgage,  as  well  as  the  obligations  recited 
therein,  were,  in  the  language  of  the  former, 
to  become  "void  and  of  no  effect."  The  claim 
set  up  by  the  plaintiffs  for  the  additional  sum 
of  $800  Is  In  conflict  with  the  plain  terms  of 
the  written  instrument.  As  clearly  appears,  it 
contains  no  Intimation  of  any  such  claim  or 
hiterest  in  Edwin  M.  Schaeffer  as  is  asserted 
in  plaintlffB'  statement,  nor  Is  it  averred  that 
the  terre-tenant  had  any  notice  of  such  claim 
prior  to  his  purchase  of  the  mortgage  premises. 
It  Is  not  even  suggested  that  any  such  provi- 


sion in  favor  of  tiie  mortgagor  was  omitted 
from  that  instrument  by  accident  or  mistake, 
and  hence  no  effwt  has  been  made  to  reform 
the  Instrument  on  which  the  scire  facias  was 
issued.  Nothing  can  be  recovered  in  this  pro- 
ceeding except  80  much  of  the  several  sums 
secured  thereby  as  remains  unpaid.  The  $800 
sought  to  be  recovered  to  the  use  of  Edwin  M. 
Scliaeffer's  assignee  Is  dearly  not  one  of 
them.  The  court  below  therefore  erred  in  em- 
bradng  that  sum,  with  Interest,  in  the  judg- 
ment Judgment  tevosed  and  procedendo 
awarded. 

on  Pa.  Bt  K) 
DBBB  T.  AOKEBHAN  et  aL 

(Supreme  Court  of  Pennsylvanlia.    Oct  11, 
UD7.) 

Statutb  ov  Tbauds— Sals  or  Lauds. 

No  such  equity  Is  established  as  to  take  a 
parol  sale  of  land  a  father  to  his  children  out 
of  the  statute  of  frauds,  where  the  evidence 
fails  to  show  a  change  of  possession  or  man^e- 
ment  of  the  property  in  pursuance  of  the  con- 
tract Of  9^  performance  of  It  by  them  which  . 
cannot  be  compensated  In  damages. 

Appeal  from  court  ot  common  pleas,  Lanr 
caster  county. 

Action  by  John  H.  Derr  against  Ella  D.  Ald- 
erman and  others.  Judgment  for  defmdants. 
Plaintiff  appeals.  Reversed. 

Ohas.  L  Landls  and  A.  H.  Filtcb^,  for  ap> 
pliant  O.  Ross  Eshleman  and  Brown  ft 
Hensd,  tor  appellees. 

McOOLLUM,  J.  In  1892  Simon  Ackerman 
resided  upon,  and  had  an  estate  by  the  curtesy 
in,  the  land  In  guestlMi.  He  was  then  In- 
debted to  Oath«4ne  Derr  in  the  sum  of  $1,- 
400,  for  which  Judgment  was  entered  against 
him  on  the  25th  of  AiHil,  1892.  On  this  Judg- 
ment his  estate  in  the  land  was  tuAA  to  John 
H.  Derr,  who,  having  received  from  the  sher^ 
Iff  a  deed  of  it  instituted  proceedings  to  ob- 
tain possession.  The  d^endants,  claiming 
that  there  was  a  parol  sale  of  the  estate  to 
them  prior  to  the  entry  of  the  Derr  Judg- 
ment were  allowed  to  intervene  for  the  pro- 
tection of  their  interests  in  it  On  the  trial 
the  defendants  presented  their  evidence  of  a 
parol  sale,  and  of  what  they  had  done  in  pur- 
suance of  It  The  court  submitted  the  evi- 
dence to  the  Jury,  with  Instructions  to  the 
effect  that  I'  they  credited  it  they  should 
find  for  the  defendants.  The  verdict  was  in 
their  favOT,  and  from  the  Judgment  entered 
upon  it  this  appeal  was  taken  by  the  plaintiff, 
whose  contention  Is  that  the  evidence  was  In- 
sufficient to  clothe  the  defendants  with  a  le- 
gal or  equitable  title  to  the  life  estate. 

The  witnesses  to  establish  the  sale  were 
Simon  Ackerman,  his  son  Irvin,  and  his 
danght»  Ella.  They  testified  that  the  for- 
mer, some  time  between  the  1st  of  January 
and  the  ist  of  April,  1802,  offered  to  transfer 
his  estate  in  the  land  to  his  children  if  they 
would  assume  and  pay  his  Indebtedness  to 
Zimmerman  for  money  eq>«kded  in  improT- 
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ing  It,  and  that  «t  m  about  tbe  fitst  of  the 
last'mentloned  month  tbey  accepted  his  of- 
tec.  The  otter  and  the  aoc^tance  were  Ter- 
bal,  and  conatltated  the  agreement  of  the  j)ax- 
tlea.  Nothing  appears  to  hare  been  done  In 
pmsuance  of  It  nntU  OctxAxse  of  the  same 
year,  when  Zimmerman  received  tiie  note  of 
the  children  tm  their  father's  indebtedness, 
and  relieved  him  from  farther  liability  on  ac- 
count of  It  This  was  tbe  first  notice  or 
knowledge  that  Zimmerman  had  of  the  ar- 
rangement between  Ackennan  and  his  chil- 
dren. In  the  meantime  he  had  Issued  an  exe- 
cntlon  on  a  judgment  against  Ackerman  for 
the  same  indebtednesa,  sold  his  personal  prop- 
erty, including  crops  on  the  farm,  for  $880, 
and  become  the  purchaser  of  It.  Neither  tbe 
defendant  In  the  execution  nor  bis  children 
made  any  objection  to  the  sale.  This  pnq^ 
erty,  however,  was  snrrendered  to  the  chil- 
dren by  Zimmerman,  on  receiving  their  note, 
as  atwve  sm.ted.  The  taxes  on  tbe  land  in 
1882  and  1893  were  assessed  to  and  paid  by 
Simon  Ackerman,  and  wh«i  it  was  sold  In 
1894  on  tbe  Derr  jndgmrat  be  filed  an  excep- 
tion to  the  sale  of  it  on  the  ground  tbat  tbe 
life  estate  bad  been  set  apart  to  him  under 
the  exemption  act  of  April  9.  1849.  Tliere  Is 
not  a  scintilla  of  evidence  In  the  case  showing 
a  change  of  possession  or  control  of  the  prop- 
erty In  pursuance  of  the  alleged  parol  sale 
previous  to  October,  1892,  nor  subsequent  to 
tbat  time,  unless  the  evidence  that  Irvln 
Ackerman  bought  some  lumber  and  shingles 
In  1803  or  1894,  which  were  used  In  tbe  con- 
structicm  or  repair  of  a  washhouse,  can  be 
considered  as  such.  It  is  not  claimed  that 
tbe  children  were  to  receive  anything  as  a 
consideration  for  their  assumption  of  their 
father's  Indebtedness,  except  a  transfer  of 
his  life  estate  in  the  land,  and  yet  they  re- 
ceived property  which  sold  at  sheriff's  sale  for 
$680  as  part.  If  not  the  entire,  consldeintion 
of  It. 

Is  the  evidence  ref^ed  to  sufficient  to  take 
the  parol  contract  out  of  the  opra^tion  of  the 
statute  of  frauds?  We  think  It  Is  not  "Tbe 
provisions  of  the  statute  are  benefldal,  and 
should  not  be  further  encroached  upon." 
Gangwer  v;  Fry,  17  Pa.  St.  491.  "Though  the 
giving  of  a  negotiable  security  be  equivalent 
to  actual  payment  la  order  to  found  an  action 
for  mon^  paid  and  received,  It  Is  not  so  to 
found  an  equity."  Parker  v.  Wells,  6  Whart. 
153.  "It  is  the  notoriety  of  a  change  of  pos- 
session in  execution  of  the  parol  contract 
that,  more  than  anything  else,  takes  a  case 
out  of  th^  statute  of  frauds."  Ackerman  v. 
Fisher,  57  Pa.  St  457.  "In  order  to  take,  a 
parol  contract  for  the  sale  of  land  out  of  the 
operation  of  the  statute  of  frauds.  Its  terms 
mufit  be  shown  by  full,  complete,  satisfac- 
tory, and  Indubitable  proof.  The  evidence 
must  define  the  tmundarles  and  indicate  the 
quantity  of  the  land.  It  must  fix  the  amount 
of  tbe  consideration.  It  must  establish  the 
fact  that  possession  was  taken  In  pursuance 
of  the  contract,  and  at  or  immediately  aftnr 


the  time  It  was  made,  IhB  taet  Hat  th« 
change  of  possession  was  notorious,  and  tbe 
fact  that  It  has  been  exclti8lve,c<mttaiuoa8,a]Xl 
maintained.  Also,  It  must  sbow  pertorm- 
ance  or  jiart  performance  by  the  vender 
which  could  not  be  compensated  In  damages, 
and  BoiA  as  would  make  rescission  inequita- 
ble and  unjust"  Hart  t.  Carroll,  85  Pa.  St 
608.  "In  parol  contracts  between  father  and 
childreD.  clearer  and  stronger  evidence  Is  re- 
quired of  the  father's  tuition  to  part  with 
his  property  than  In  cases  at  strai^erB  In 
blood.  The  evidence  of  the  contract  must  be 
direct,  positive,  express,  and  anambigoous. 
The  paymmt  of  the  price  must  be  proved  pos- 
itively. Every  presumption  is  against  tbe 
daim  under  sodt  sale.  There  must  be  proof 
that  the  vendee  took  possession  In  pursuance 
of  the  contract  If  before^  his  possession 
was  worthless  as  evidence  of  an  executed 
sale."  Ackerman  v.  Fisher,  supra.  We  have 
referred  to  tbe  parol  sale  as  a  sale  by  Simon 
Ackerman  of  his  life  estate  In  the  land  to.  his 
children,  meaning  then^l^  his  sons  John  and 
Irvln  and  his  daughter  Ellal  Neither  his  son 
George  nor  his  sons  Alvln  or  David  bad  any- 
thing to  do  with  the  alleged  sale,  or  claimed 
anything  under  It  Tbe  note  to  Zimmerman 
was  signed  by  ESla,  John,  and  Irvln,  bat  Jdiiu 
was  not  called  as  a  witness  to  establish  tbe 
contract.  The  quotations  from  the  cases 
above  cited  sufficiently  show  what  is  essen- 
tial to  create  an  equity  In  the  vendees  which 
will  take  a  case  founded  upon  a  parol  sale 
out  of  the  operation  of  the  statute  of  frauds. 
As  we  have  already  seen,  the  evidence  In 
this  case  is  not  sufficient  to  establish  such 
an  equity.  It  does  not  show  a  change,  In 
pursuance  of  the  contract,  fn  the  possession 
or  management  of  tbe  farm,  or  performance 
or  part  performance  of  It  by  the  vendees 
which  cannot  be  compensated  in  damages; 
and  It  Is  by  no  means  clear  tbat  there  was 
any  consideration  for  the  note  given  by  the 
defendants  to  Zimmerman,  except  tbe  surren- 
der by  him  to  tbem  of  the  property  he  bought 
at  sheriff's  sale  on  an  execution  Issued  upon 
his  Judgment  against  their  father.  Upon  the 
evidence  In  the  case  tbe  court  should  have  In- 
structed the  Jury  to  find  for  the  plainticr. 
Judgment  revwsed  and  venire  fadaa  de  novo 
awarded. 


on  Pa.  8L  17) 

JACOBS  et  si.  V.  JUNIATA  VALLBT  CAN- 
NING CO.  et  al. 

(Supreme  Court  of  PennsylTanla.    Oct.  11, 
1897.) 

RiOBTB  OF  Co-SUKETtBS  IKTBR  Sb. 

A  corporation  whose  directors  had  from 
time  to  time  borrowed  money  for  tbe  business 

failed,  and  confessed  judgment  in  the  creditor's 
favor.  Eighteen  of  the  stockholders  became 
aaretice  for  tbe  debt,  and  signed  a  warrant  of 
attorney,  ranfesBiog  Judgmeot  against  them- 
selves individually.  Jadgment  was  entered 
against  tbem,  and  soon  afterwards  the  balance 
due  thereon  was  assigned  to  one  H.,  who  pur- 
chased for  tbe  benefit  of  15  of  the  defendants. 
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H.  tened  8.  ta.,  and  Instrncted  the  Hherlff  to 
make  the  raonej*  oat  of  the  praperty  of  the  oth- 
er three  defendants,  on  the  KPoand  that  they 
were  formerly  directors,  and  had  illegally  con- 
tracted a  debt,  and  that  the  balance  now  due 
was  for  thrtt  debt.  The  defendants  for  whom 
H.  was  acting  had  never  objected  to  the  iUegal 
borrowing,  but  had  themBelves  continued  the 
same  practice  down  to  the  time  of  the  faihire. 
Bdd  that,  as  all  the  defendants  were  equally 
bonnd,  nntber  they  nor  plaintiff  being  In  a  posi- 
tion to  object  to  the  illegality  of  the  debt,  the 
sheriff  was  properly  restrained  from  carrying 
oat  plaintiff's  iostractioDS. 

Appeal  from  court  of  common  pleas,  Jnnlata 
county. 

Action  by  Pomeroy  Pattwson  Jacobs  &  Co., 
for  the  use  of  H.  C.  Hower,  against  the  Janta- 
tft  Valley  Canning  Company  and  W.  N.  Ster- 
rett  and  others.  From  an  order  restraining  the 
ose  plaintiff  from  coUectlng  the  Ji^lgment  from 
three  of  the  detendants  oiil7i  plalatlff  ajweals. 
Affirtted. 

Oharlea  Hower  azkl  J.  Howard  Neely,  toe  ap- 
p^nL  Bob»t  McMeen  and  LooIb  B.  Atkln- 
■on,  for  appellees. 

WILLIAMS,  J.  The  Juniata  Canning  Com- 
pany was  incorporated  In  May,  1892,  with  an 
authorized  inipital  of  $4,000.  Only  about  $3,- 
000  of  this  amount  was  paid  In,  but  the  com- 
pany entered  at  once,  and  somewhat  actively, 
upon  the  business  for  which  it  had  been  organ- 
ised. Suitable  buQdlDgs  and  machinery  were 
porcbased,  and  vegetablep,  fruits,  and  benies 
bought  and  canned.  The  capital  was  grossly 
inadeqaate,  and,  at  the  end  of  the  operations 
for  18^2,  the  company  was  owing  about  $1!^- 
000  for  money  borrowed  from  the  legal  plain- 
tiffs to  carry  on  Its  operations.  There  Is  no 
•uggestlon  that  the  movey  so  borrowed  was 
not  honestly  expended  in  the  bu^ness  of  the 
company.  Neither  the  personal  Integrity  nor 
the  business  methods  of  the  directors  have  been 
assailed.  Tbey  were  evidently  Inexperienced 
In  the  business  they  were  to  conduct,  and  they 
were  without  capital  to  carry  It  on.  They 
were  compelled  to  borrow  money  or  to  close 
their  business  at  the  outset,  Tbey  chose  to 
borrow  money.  Their  decision  rendered  them 
personally  liable  to  those  who  gave  them  cred- 
it, if  they  were  then  organized  as  a  corporation. 
If  they  were  a  partnership,  their  action  bound 
all  the  partners.  The  business  was  continued 
In  the  same  manner  until  October,  1806,  when 
the  company  failed,  with  an  Indebtedness  for 
borrowed  money  of  about  $18,000.  This  waa 
all  due  to  tbe  legal  plaintiffs.  In  order  to  se- 
cure them,  an  agreement  was  entered  Into,  In 
pursuance  of  which  the  company  executed  a 
confession  of  judgment  for  a  sum  sufficient  to 
cover  Its  Indebtedness  to  them,  and  18  of  tbe 
stockholders  became  sureties  for  tbe  payment 
of  the  debt  by  the  company,  and  signed  a  war- 
rant of  attorney,  confessing  Judgment  against 
themselves,  as  Incllvlduals.  for  the  same  sum. 
Judgment  was  entered  against  them  by  the 
plaintliTs,  and,  shortly  after,  the  balance  then 
due  upon  the  judgment,  which  was  about  $8,- 
000,  was  assigned  to  H.  C.  Hower,  the  use 
plaintiff.   He  at  once  Issued  a  writ  of  fl.  fa.. 


and  instructed  the  sheriff  to  make  the  money 
out  of  the  property  of  three  of  the  defendants. 
This  instruction  rested  upon  the  theory  that 
the  other  defendants  had  a  right  to  go  back  for 
three  years  anterior  to  the  execution  of  the 
Judgment  bond  or  note  on  which  the  Judgment 
had  been  entered,  determine  for  themselves 
that  the  three  defendants  who  had  been  direct- 
on  In  1892  had  contracted  a  debt  ill^ally, 
that  the  balance  now  due  on  the  Judgment  was 
for  that  debt,  and  that,  as  among  tfaemsdves, 
the  15  stockholders  were  not  liable  for  the 
Indebtedness  so  contracted,  although  they  had 
evidently  acquiesced  In  tbe  necessity  and  pro- 
priety of  contracting  It  at  the  time,  and  In  the 
continuance  of  the  same  course  of  manage- 
ment down  to  the  failure,  Ui  the  fall  of  1805. 
Whatever  may  be  said  about  tbe  question  of 
the  liability  of  these  three  directors  by  reason 
of  their  disregard  of  the  law  limiting  their  au- 
thority to  contract  debts  for  their  corporation, 
It  Is  very  dear  that  tbe  subject  can  in  no  sense 
be  treated  as  an  original  equity,  existing  at 
the  thne  this  Judgment  was  confessed.  There 
Is  nothing  before  us  to  Indicate  that  these  15 
defendants  ever  objected  to  the  credits  obtain- 
ed by  the  directors  In  1892.  The  prima  facies 
are  all  the  other  way.  The  mqney  went  Into  the 
business,  and  the  stockholders  for  three  years 
more  continued  the  same  methods,  borrowing 
money  with  which  to  carry  on  the  canning  of 
fruits  and  vegetablea,  and  paying  as  much  as 
they  could  when  the  year's  product,  ot  any 
considerable  part  of  it.  was  sold.  It  was  tbe 
only  possible  method  In  which,  with  the  Inslg- 
niflcant  capital  of  the  company,  any  business 
could  have  been  carried  on  by  It  This  does 
not  make  the  111^1  loans  proper,  but  It  doses 
the  mouths  of  those  stockholders  who  did 
not  object  to  this  way  of  supplying  tbe  corpo- 
ration with  necessary  funds,  and  who  for  three 
years  more  continued  the  same  practice  of 
illegal  borrowing. 

This  coBsideration  alone  Is  suffldMit  to  dis- 
pose of  this  case.  The  Judgment  was  ent«-ed 
upon  the  express  promise  of  18  stockholders 
to  pay  to  tbe  lenders  the  entire  balance  due 
upon  all  these  loans,  without  regard  to  their 
legality.  Tbis  was  an  adoption  of  them  as 
binding  upon  the  corporation  and  all  its  mem- 
bers, apd  a  waiver  of  all  questions  about  their 
amoimts  or  their  regularity  that  might  have 
been  raised  at  that  time.  Nothing  has  taken 
place  since  to  affect  the  position  of  any  of 
these  defendants.  They  remain  liable.  Just  as 
they  agreed  to  be,  for  the  payment  of  the 
whole  sum  due  upon  tbe  Judgment.  Each  and 
every  one  Is  bound  alike,  and,  if  it  should  bap- 
pen  that  one  of  them  should  be  compelled  to 
pay  more  than  his  share,  he  may  be  aubro- 
gated  to  the  rights  of  the  plaintiff  as  to  such 
excess,  for  the  purpose  of  enabling  him  to 
have  contribution  from  his  co-defendant,  and 
so  equalize  the  common  burden.  The  learned 
Judge  of  the  court  below  was  right,  therefore. 
In  restraining  the  sheriff  from  carrying  Into 
execution  Instructions  that  were  viegal  and 
oppressive. 
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Bat  tt  is  nrged  that  the  plaintiff  In  a  Judg- 
ment has  a  right  to  direct  the  sheriff  In  the 
execution  of  process  Issued  upon  it.  In  a  gen- 
eral way,  this  Is  true.  The  plaintiff  may  prop- 
erly assist  thfe  sheriff  In  the  collection  of  a 
debt  due  him  by  suggestions  as  to  where  prop- 
erty may  be  found,  as  to  which  of  several 
defendantB  has  personal  property  that  may  be 
reached  by  levy,  or  in  any  other  proper  and 
pertinent  manner.  But  a  plaintiff  ought  not 
to  settle  other  controversies  than  bis  own  by 
an  attempt  to  intervene  between  defendants, 
and  deprive  them  of  the  right  of  contribution 
which  the  law  gives  them.  His  position  is 
adverse  to  the  defendants,  and  any  of  them 
whom  he  compels  to  pay  more  than  his  share 
of  the  Joint  indebtedness  lias  a  right  to  sub- 
rogation or  contribution,  which  the  plaintiff 
cannot  take  away,  and  which  he  has  no  right 
to  binder  or  obstruct  It  la  very  clear,  upon 
the  evidence,  that  the  equitable  plaintiff  is  a 
volunteer,  who  has  no  rlgiit  to  raise  any  qnes- 
tlon  about  the  legality  of  the  original  loan. 
He  is  not  only  a  volunteer,  but  he  Is  an  agent 
for  16  of  the  defendants,  at  whose  Instance, 
and  on  whose  behalf,  he  has  purchased  the 
judgment,  for  the  avowed  purpose  of  reliev- 
ing them  of  any.  liability  whatever.  This  he 
claims  the  right  to  do  1^  raising  a  question 
that  both  he  and  those  whom  he  represents 
are  in  no  position  to  raise.  Our  qnestlon  Is, 
therefore,  whether  he  can  defend  his  Instmc- 
tlons  to  the  sheriff  on  the  ground  of  the  illegal 
character  of  the  loans  made  for  the  corpora- 
tion three  years  before  this  Judgment  was  con- 
fessed, notwithstanding  the  fact  that  it  waa 
confessed  for  the  express  purpose  of  secur- 
ing the  payment  of  the  same  loans.  The  ab- 
surdity of  the  position  IS  perfectly  apparent 
As  to  the  legal  plaintiffs,  this  judgment  is 
paid.  As  to  H.  C.  Hower,  it  Is  not  paid  in 
fact  although,  as  to  fifteen-eighteenths  of  it, 
there  seems  to  be  an  understanding  between 
him  and  those  of  the  defendants  whom  he 
really  represents,  and  for  whose  benefit  he 
purchased  the  Judgment  As  to  three-eight- 
eenths, neither  payment  in  fact,  nor  defense 
of  any  sort  is  alleged. 

The  order  of  the  court  belov,  restraining 
the  sheriff  at  this  time  from  collecting  from 
the  three  defendants  named  more  than  their 
equal  shares  of  the  amount  due,  is  affirmed. 
As  to  any  excess  over  their  one-eighteenth 
part  each  of  the  debt  that  may  be  hereafter 
collected  from  tbem,  or  either  of  them,  they 
will  be  entitled  to  contribution  from  their  co- 
defendants.  No  reason  for  discrimination  be- 
tween the  defendants  as  to  the  extent  of  their 
liability  has  been  shown  or  suggested,  and 
they  must  meet  their  undertaliing  in  accord- 
ance with  its  terms,  as  oo-suretles  for  the  cor- 
poration to  which  they  l>elonged,  and  whose 
reverses  they  have  bound  themselves  to  share. 

The  discussion  of  the  other  questions  rais- 
ed becomes  unnecessary,  as  the  view  we  have 
.taken  of  the  case  is  conclusive  apon  the  rights 
both  of  the  me  plaintiff  and  the  defendants. 


on  Pft.  8t  618) 

In  re  BRIDGE  BETWEEN  BOBOUOHS  OF 
OONNELLSVILLB  AND  NEW  HAVEN. 

(Supreme  Court  of  FenuBylTanla.   Oct  11. 
18D7.) 

CODNTT  BrIOGBS— HlOHWATS  CROSSED  BT  STREAM. 

Act  June  13,  1836  <B.  L.  551)  S  35,  providing 
that  when  a  stream  over  which  it  may  be  neces- 
sary to  erect  a  bridge  crosses  a  public  road  or 
tiighway,  and  the  expense  of  erection  is  too 
great  for  one  or  two  adjoining  townships,  it 
may  Ik  at  the  expense  of  the  county,  applies 
only  to  a  case  where  a  highway.  In  the  shape  of 
a  ferry  or  otherwise,  has  actually  existed  across 
the  atream,  and  not  where  a  township  street 
terminates  at  a  river  bank,  and  its  extension 
across  Uie  stream  has  merely  been  projected. 

Appeal  from  superior  court  Fayette  cotmty. 

In  the  matter  of  the  application  for  a  coun- 
ty bridge  over  the  Youghiogheny  river  be- 
tween the  boroughs  of  ConnellsvlUe  and  New 
Haven.  Prom  the  decree  of  the  superior 
court  affirming  the  decree  of  the  quarter  ses- 
sions ordering  of  record  the  bridge  as  a  county 
bridge,  Fuller  Hogsett  and  another  appeal 
ReTeraed. 

W.  O.  Guller,  P.  B.  Newmyer,  B.  B.  Bwlag. 
and  R.  H.  Linds^,  tar  appellants.  Boyd  ft 
Umb^  J.  a  Work,  and  W.  A.  Hogg,  for  ap- 
pellees. 


DEAN,  J.  The  boroughs  of  ConnellsvlUe 
and  New  Haven,  In  Fayette  county,  are  on 
opposite  sides  of  the  Youghlogh«iy  river, 
For  many  years  the  two  boroughs  have  been 
connected  by  a  suspension  bridge  construct- 
ed and  owned  by  a  corporation  which  charges 
tolls  for  its  use.  The  bridge  is  in  a  good 
state  of  repair,  and,  so  far  as  its  capacity  and 
safety  are  concerned.  Is  sufficient  for  the  ac- 
commodation of  the  pnbllc.  On  the  Ist  of  De- 
cember, 1890,  a  petition,  signed  by  citizens  of 
both  boroughs,  was  presented  to  the  quarts* 
sessions  of  Fayettp  county,  setting  forth  tliat 
the  bridge  was  necessary  to  the  accommoda- 
tion of  the  traveling  public,  and  that  payment 
of  tolls  was  unjust  and  burdensome,  and 
praying,  under  the  act  of  May  8,  1876  (P.  L. 
131),  that  viewers  be  appointed  for  Its  con- 
demnation. Viewers  were  appointed  accord- 
ingly, who  reported,  after  full  hearing,  that 
the  payment  of  tolls  was  not  an  unjust  bur- 
den on  the  public  and  the  people  of  the  two 
boroughs;  and,  further,  that  the  amotmt  of 
damages  that  would  be  sustained  by  the 
bridge  company  by  taking  of  the  same  for 
public  nse  would  be  $80,000,  This  report  was 
filed  January  22,  1891.  No  exceptions  were 
filed  to  it  nor  was  anything  further  done. 
On  April  6,  1891,— three  months  after  the  re- 
port was  ffied,— proceedings  were  begun  in 
both  boroughs  to  establish  a  highway  across 
the  river  about  300  feet  from  the  site  of  the 
suspoislon  bridge.  The  borough  line  of  Con- 
nellsvllle  includes  the  river  bed  to  low-water 
marl£  on  the  New  Haven  side.  A  petition  of 
dtiaens  of  ConndlsvlUe  was  presented  to  tbe 
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qnBTtar  sessloDs  for  the  extension  of  a  street 
knomi  as  "Apple  Streets*  across  the  rlrer  to 
low-water  mark  on  the  opposite  side.  In 
New  Haven  there  was  a  narrow  alley,  known 
as  'Trader's  Alley,"  running  down  to  the  riv- 
er, which  would  coimect  with  the  proposed 
extendi  Ml  of  Apple  street  where  It.  terminated 
at  low-water  mark.  Proceedings  for  enlar^ 
glng  this  alley  to  ttie  width  <tf  a  street  were 
commoued  by  citizens  of  New  Haroi  the 
same  dv— A^  6,  1881— that  the  dtlzens  of 
Conn^TlUe  moved  to  extmd  Apple  street 
across  the  rlT».  The  proceeding  to  widen 
the  alley  does  not  seem  to  have  been  prose- 
cuted further.  In  the  inroceedlngs  for  extea- 
slim  of  Apple  street  the  r^rt  was  confirmed 
Jnne  9;  1892,  so  that  on  the  rectwds  there  Is 
laid  *  out  on  paper  the  extension  of  Apple 
street  In  ttie  borough  of  Ctmnellsville  down  to 
and  across  the  river,  connecting  with  or  open- 
ing Into  Trader's  all^  In  the  bcuvngh  of  New 
Haven.  On  the  26tb  of  September,  1802,  a 
petition  was  presented  to  the  quarter  sessions 
by  citlz^  of  the  two  boroughs,  setting  forth 
that  a  highway— Apide  street— of  Conn^s- 
Tllle,  connecting  with  Trader's  alley,  of  New 
Haven,  is  crossed  by  the  Toughlogheny  ztv- 
vr;  that  It  was  necessary  to  erect  and  main- 
tain a  bridge  across  said  river  for  the  use  of 
the  traveling  public;  and  that  the  expense 
of  constructing  and  maintaining  said  bridge 
was  greater  than  two  adjointog  townships  or 
boroughs  should  bear.  They  therefore  prayed 
the  court  to  appoint  viewers  to  r^rt,  etc 
Viewers  were  appointed,  who  reported  favor- 
ably on  the  prayer,  and  that  a  brl<^  should 
be  built  across  the  river  where  the  highway 
crossed  It;  and,  further,  that  the  expense  of 
such  constiuctlon  was  greater  than  the  two 
boroughs  should  bear;  therefore  It  should  be 
buUt  and  maintained  by  the  county.  The  re- 
port was  laid  before  the  grand  Jury  March 
11. 1803,  and  was  by  them  approved.  Excep- 
tions and  numerous  remonstrances  were  filed. 
On  February  10,  18&4.  after  full  hearing,  the 
court  overruled  the  exceptitms  and  approved 
the  report  of  the  vlewws,  then  referred  It  to 
the  county  commlssloneis  with  the  direction 
that.  If  by  them  approved,  the  bridge  should 
be  recorded  as  a  county  bridge.  From  this 
order  tlie  exceptants  appealed  to  the  supreme 
court  The  appeal  was  quashed,  because  pre- 
maturely taken.  There  could  be  no  final  de- 
cree subject  to  a[4>eal,  until  action  upon  the 
report  by  the  county  commissioners.  On  the 
coming  back  of  the  record,  the  county  com- 
mlsslona^,  on  February  27th,  approved  the 
report  Then  Hogsett  and  Bowman  appealed 
from  the  final  decree  to  the  superior  court 
On  hearing,  that  court  affirmed  the  decree  of 
the  lower  court  in  opinion  by  President  Judge 
Kice,  and  we  have  this  appeal  by  appellants. 

The  principal  exception  to  the  decree  of  tne 
quarter  sessions,  and  assignment  of  error  to 
the  Judgment  of  the  superior  court,  deny  the 
statutory  Jurisdiction  of  the  quarter  sessloos  to 
order  of  record  this  bridge  as  a  county  bridge. 
The  entire  proceeding.  It  Is  conceded,  is  under 


the  thirty-fifth  section  of  the  act  of  June  13, 
1836  (P.  L.  SCSI).  That  section  Is  as  follovrs: 
"When  a  ilva,  creek  or  rivulet  over  which  It 
may  be  necessary  to  erect  a  bridge,  crosses  a 
public  road  or  highway,  and  the  erecting  of 
such  bridge  requires  greater  expense  than  It  Is 
reasonable  that  one  or  two  adjoining  townships 
shall  bear,  the  court  shall,  on  the  represente- 
tlon  of  the  supervisors,  or  on  the  jteUtlon  of 
any  of  the  Inhabitants  of  the  respective  town- 
ships, order  a  view  in  the  manner  provided  for 
In  the  case  of  roads,  and  If,  on  the  report  of 
the  viewers,  It  shall  appear  to  the  court  grand 
Jury  and  commlsslonerft  of  the  coonty  that 
such  bridge  Is  necessary  and  would  be  too  ex- 
pensive for  snch  township  or  townshlpi^  It 
shall  be  entered  of  recwd  as  a  conn^  brldg&" 
The  first  question  raised  here  Is,  what  Is  meant 
by  "public  rood  or  hls^way?"  not  what  con- 
stitutes a  public  road  or  highway,  within  the 
nteaning  of  the  lexicographer,  or  even  geDecal- 
ly  In  law?  but  what  was  the  Intent  or  mean- 
ing of  the  legislature  Ihe  use  of  the  worAi 
In  this  section  of  the  road  law?  We  hdd,  in 
Re  Vacatlm  of  Osage  St.  00  Pa.  St.  114,  that 
the  Jurisdiction  of  the  courts  over  highways  of 
dtles  and  bonn^hs  was- expressly  withheld  by 
the  act  of  1836.  Tb&  sectitm  referred  to,  by 
its  express  words,  refers  to  roads  and  high- 
ways crossed  by  rivers  and  creeks  between  ad- 
joining towhshlps.  It  does  not  Intimate  a  Ju- 
rlBdlcthm  tn  this  particular  to  anthorlse  the 
erection  ot  connly  brld^  so  as  to'  prolong  or 
extend  the  street  of  a  borough.  At  that  poSat 
there  is  no  highway  the  foot  of  man  ever  trod. 
The  proposed  Ota  at  the  street  was  never  oc- 
cupied by  a  f«ry  or  fording.  Oonn^vUle 
borough  decree  to  extoid  me  of  its  streets  to 
its  extrone  territorial  limit  It  me^  vrlth  an 
obstacte— a  rivo^vrMhln  Its  borders.  To  con- 
struct Its  own  street  within  Its  own  territory, 
It  Invokes  an  act  of  assembly,  which,  from  Its 
plain  words,  was  never  intended  to  burden  the 
county  with  the  cost  of  extending  borough 
streets.  The  mere  plotting  of  the  street  and 
filing  it  of  record  do  not  constitute  a  highway 
In  fact  To  order  One  county  to  build  this 
bridge  Is  to  compel  It  to  construct  a  highway 
within  a  borough  where  none  exists,  while  the 
act  only  provides  for  the  construction  of  a 
bridge  where  a  riv^*  crosses  a  highway  In  a 
township  or  between  two  townships.  We  do 
not  hold  that  under  this  act  a  highway  be- 
tween two  adjoining  boroughs  crossed  by  a 
rlvOT  could  not  be  bridged  by  the  county. 
What  we  hold  Is  that  as  the  very  base  of  the 
proceedlDg,  there  must  exist  In  a  reasonable 
sense,  and  within  the  sense  of  the  act  a.t  the 
inception  of  the  proceedings,  a  highway  to  be 
bridged;  not  one  existing  In  the  Ima^natlon, 
or  on  paper.  Talie,  for  exaniple,  the  site  of 
the  present  suspension  bridge  between  the  two 
boroughs,  built  in  1862.  When  built,  the  river 
crossed  at  that  point  the  old  state  road,  which 
operated  a  ferry.  Unquestionably,  this  was 
an  actual  existing  road  or  highway  between 
two  boroughs;  and,  under  a  liberal  interpre- 
tation of  the  thirty-fifth  section  of  the  act 


Digitized  by 


Google 


480 


88  ATLAMTEG  BBPOBTEB. 


of  1836,  proceedings  for  a  county  bridge  at  that 
point  coiild  hare  M^a  Bostalned.  Nor  do  we 
go  so  far  as  to  hold  that  such  highway  must 
be  a  much  traveled  one,  like  unto  the  old  state 
road.  Whether  traveled  much  or  little,  It  must 
hare  an  existence,  not  a  mere  projection.  It 
la  clear,  the  citizens  of  these  two  boroughs 
are  restive  under  the  exaction  of  tolls  by  the 
bridge  company.  As  was  their  right,  they 
commenced  proceedings  to  condemn  the  bridge 
under  act  of  May  8,  1876.  This  act  was  ex- 
pressly Intended  to  meet  such  a  case,  and  by 
proceedings  under  it  the  citizen  could  be  re- 
lieved of  a  vexatious  burden,  while  the  citizen 
who  had  Invested  in  a  public  enterprise  was 
protected  in  his  property.  The  report  of  the 
viewers  assessing  the  damages  was  filed.  No 
further  step  was  taken.  If  that  report  was 
dtfectlve  In  form,  it  could  have  been  referred 
back  to  the  viewers  for  correction.  If  the 
damages  were  excessive,  they  were  subject  to 
te^nctton.  But,  instead  of  pursuing  the  path 
pointed  out  by  the  statute,  within  three  months 
the  present  proceeding  was  commenced,  and 
by  a  perversion  of  the  manifest  Intent  of  the 
statute  It  Is  sought  to  construct  another  expen- 
sive bridge  at  the  cost  of  the  county,  not  300 
feet  from  the  first,  which  last  to  of  sufficient 
capacity  to  meet  the  public  want;  thus  prac- 
tically confiscating  the  property  of  the  owners 
of  the  8US[>enslon  bridge.  No  court  ought  to 
sanction  such  a  proceeding,  prompted  by  anch 
motives,  uhless  the  words  of  the  statute  un- 
equivocally so  command.  In  our  opinion.  In- 
stead of  thto  statute,  under  these  facts,  plain- 
ly antborlzlng  the  erection  of  this  bridge,  It 
plainly  does  not  authorize  It  We  have  no 
words  of  dissent  from  the  law  so  elaborately 
and  dearly  stated  by  the  learned  president  of 
the  superior  court;  but  he  has  misapiH^hended 
the  facts.  Not  one  of  the  cases  dted  to  ap- 
plicable to  these  peculiar  facta.  Instead  of 
thto  being  a  highway  crossed  by  a  river,  it  to 
an  attempt  by  a  borough  to  project  and  cross 
a  river  by  a  new  highway,— a  street,— at  the 
expense  of  the  county.  The  decrees  of  the  su- 
perior court  and  of  the  quarter  sessions  are  re- 
versed, at  the  costs  of  the  appellees. 


(tss  Fa.  St  4a} 

KENDERDINE  HYDRO-CARBON  FUEL 
CO.  V.  PLUBIB. 

(Supreme  Conrt  of  Pennsylvania.    Oct  U, 
1807.) 

Contracts— Bbeach — Damaobs, 

1.  One  who  contracts  with  a  corporatioB  own- 
ing a  patent  to  manufacture  the  articles  cover- 
ed thereby,  and  furnish  them  to  It  at  coat,  and 
provide  the  money  necessary  therefor,  and  for 

{tutting  them  on  sale,  not  to  exceed  91U,0(X>,  and 
n  coQBideratioD  is  to  have  a  certain  part  of  the 
company's  stock,  and  be  reimbursed  for  his  ex- 
penditures, cannot  terminate  the  contract  at 
will,  though  it  provides  no  time  for  its  duration, 
bat  must  give  reasonable  notice. 

2.  The  measure  of  damages  which  the  corpo- 
ration owning  a  patent  is  entitled  to  recover  for 
breach  of  contract  by  one  who  agreca  to  maou- 
Cacture  the  articles  covered  by  the  patent,  and 


tarnish  them  to  It  at  cost,  and  provide  the  mon- 
ey necessary  therefor,  and  for  patting  them  on 
sale,  not  to  exceed  $10,000,  he,  lu  consideration, 
ro  hp  rciniliui-sed  and  to  iwoive  part  of  the  com- 

§any*8  stock.  Is  not  the  unexpended  part  of  the 
10.000.  but  the  amount  of  any  net  profits  it 
would  have  received  from  the  continuation  of 
the  contract. 

Appeal  from  court  of  common  pleas,  Pblla^ 
delpbla  county. 

Action  by  the  Kenderdlne  Hydro-Carbon 
Fuel  Company  against  Payette  R.  Plumb  tot 
breach  of  contract  Judgment  for  plaintiff. 
Defendant  appeals.  Reversed. 

John  Roberts  and  Richard  P.  White,  for 
appellant   A.  T.  Freedley.  for  appellee. 

WILLIAMS,  J.  The  plaintiff  companyi  pri- 
or to  the  making  of  the  contract  now  sued 
on,  bad  an  authorized  capital  of  $50,000,  di- 
vided Into  500  shares  of  $100  each.  This  was 
owned  by  three  men,  Kenderdlne.  Kitson,  and 
Weldershelm.  The  first  contributed  the 
burners,  which  constituted  the  property  of 
the  company.  The  second  contributed  serv- 
ices of  some  sort  The  third  contributed  more 
services.  Neither  paid  a  farthing  la  money, 
but  together  they  held  the  entire  stock  as  ful- 
ly paid,  and  subject  to  no  further  assessment 
The  oiUy  asset  of  any  value  of  the  company 
was  the  mere  right  to  make  and  sdl  bumefs. 
To  test  the  value  of  this  asset,  It  was  neces- 
sary to  find  some  one  who  would  furnish  the 
money  needed  for  this  parpose,  and  place  the 
manuifactured  burner  upon  the  market 
Plumb,  the  defendant  undertook  to  do  this. 
On  the  eth  of  July,  1892,  he  entered  Into  a 
contract  with  the  plaintiff  company,  by  the 
terms  of  which  he  was  to  act  as  treasurer  and' 
manager  of  the  company;  pay  Its  debts,  not 
exceeding  $1,000,  contracted  in  the  attempt 
to  manufacture  some  of  Its  burners;  to  man- 
ufacture Kenderdlne  burners  fmr  the  company 
at  hto  place  of  business;  and  fomlsh  them 
to  it  at  actual  cost  of  manufacture;  and  pro- 
vide the  money  needed  for  the  purposes  of 
manufacture,  and  the  employment  of  sales- 
men to  advertise  and  sell  tiie  burners,  not 
to  exceed  $10,000,  Inclusive  of  the  debts  of 
the  company  he  bad  undertaken  to  pay.  He 
agreed  also  to  employ  Kenderdlne  at  $30  per 
week,  his  son  Geotge  at  91S  per  week,  and 
hto  brother-in-law  Xerkes  as  a  salesman  for 
not  less  than  one-half  his  time,  paying  aU  bis 
traveling  expenses  and  a  suitable  salary 
therefor.  In  consideration  of  all  this,  he  was 
to  receive  200  shares  of  the  paid-up  stock, 
and  the  prospective  dividends  they  could  be 
made  to  yield  from  the  profits  realized  by 
sales  of  the  burners.  Under  the  terms  of  this 
contract  Plumb  began  the  manufacture  of 
burners  and  the  effort  to  put  ttaem  on  the  mar- 
ket and  sell  them  to  consumers.  After  a  few 
months'  experiment  In  the  business,  be  com- 
plained to  the  gentlemen  who  composed  the 
company  that  he  had  been  deceived  by  them 
In  the  negotiations  that  led  up  to  the  con- 
tract as  to  the  utility  and  comparative  value 
of  the  burners.   He  alleged  that  he  bad  be- 
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ctmie  satisfied  that  the  patent  bad  no  real 
value,  and  that  burnerB  could  not  be  sold  In 
anch  numbers  as  to  make  the  business  of 
manufacture  and  sale  profitable  to  the  com- 
pany  or  himself.  He  told  them  he  had  ex- 
pended about  $3,000  In  excess  of  his  gross  re< 
celpts  already;  that  be  was  ready  to  lose  this 
sum.  retnro  t^e  stock  that  bad  been  trans- 
fared  to  blm,  resign  his  office  of  treasurer 
and  manner,  and  go  wholly  out  of  the  com- 
pany and  its  business.  This  oft<H-  was  not 
accepted.  Not  long  thereafter  Plumb  dlscon- 
tlniied  the  manufacture  of  the  burners,  and 
the  employment  of  Eenderdlne,  bis  son,  and 
his  brother-in-law;  and  the  company  brought 
this  action  to  recover  damages  alleged  to 
have  been  suffered  by  reason  of  Plumb's  re- 
fusal to  continue  the  manufacture  of  bumoB 
under  the  terms  ot  the  contract  of  the  6tb  of 
July,  1892.  Three  questions  were  thus  raised: 
Had  Plumb  the  right  to  retire  from  the  con- 
tract at  his  pleasure?  If  not,  did  his  breach 
of  Its  tmaa  Inflict  damage  on  the  cmnpany 
pliUntlff?  (The  second  question  taiTcAves  an 
Inquiry  into  the  eommerdal  value  of  the 
"Kaiderdlne  bumor.")  TUxd,  If  the  plaintiff 
Is  «itltied  to  recover,  what  Is  the  measure  of 
Its  damage? 

The  terms  of  tbe  wdtten  contract  were  In- 
definite as  to  its  duration.  No  time  was  fixed 
at  which  the  relation  between  tlie  parties 
should  ceas&  If  either  party  deriied  to  ter- 
minate It,  if  this  could  not  be  doiut  by  agree- 
ment, It  was  his  duty  to  deal  fairly  tbe 
other  par^,  and  give  a  reasonable  notice  of 
his  Intention  to  withdraw  from  It  at  a  fixed 
time.  He  oould  not  abandon  the'  johit  under- 
taking arblttarily  and  at  his  own  will,  wltboat 
an  Injustice  to  the  other  party,  and  Incurring 
liability  for,  at  least,  nominal  damages  for  the 
Iveach  of  his  contract  Whether  Plumb  gave 
such  rea8<Hiable  notice  of  his  Intaitlons  to  ter- 
minate tbe  contract  relation  between  the  plain- 
tiff and  himself  was  a  question  of  fftct  for  the 
Jury.  If  tbey  found  against  blm  <m  this  ques- 
tion, fbea  It  became  necessary  to  advance  to 
tbe  next  Inqni^,  via.  did  bis  breach  of  the  con- 
tmct  Inflict  any  substantial  Injuiy  oo  the  platai- 
titr?  nUs  must  depend  on  tide  value  of  tbe 
contract  to  the  cmnpany.  If  tbe  Ken0erdlne 
bumtf  waa  a  useful  baventlon,  having  some 
commercial  value,  and  able  to  compete  suc- 
cessfolly  with  tbe  burners  of  other  makers  In 
tbe  markets,  then  tiie  contract  had  some  value 
to  the  company  that  owned  It,  and  tbe  breach 
of  tbe  contract  provlffing  for  Its  manufacture 
and  sale  Inflicted  an  injury  <m  the  company 
corresponding  to  Its  three-flfths  of  tbe  net 
Ijroflts  to  be  made  upon  the  sales.  On  the 
other  band.  If  the  Invention  bad  no  commer^ 
cial  value, 'and  could  not  be  sold  In  the  miuv 
kets  in  suSIdent  quantltiea  to  make  the  busi- 
ness of  Its  manufacture  and  sale  a  profitable 
one,  then  the  contract  hod  no  actual  value  to 
the  company,  and  Its  breach  Inflicted  no  sub- 
stantial Injury  upon  It;  Eendordine  and  his 
relatives  lost  employment  temporarily,  but  tbe 
company  lost  nothing.  It  bad  no  Interest  In 
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tbe  wages  of  Its  employes  or  those  of  Plumb, 
but,  if  the  business  was  not  profitable.  It  waa 
interested  in  reducing  wages  and  diminishing 
expenses.  The  InccHue  of  the  company  was  to 
be  derived  exclusively  from  net  profits,  and. 
If  net  profits  were  not  made  out  of  tbe  busi- 
ness, tbe  longer  tbe  work  of  manufacturing 
the  bum«s  was  continued  tbe  greater  would 
be  the  loss  suffered  by  It  Whether  the  plalur 
tiff.  If  entitled  to  recover,  should  be  allowed 
more  than  nominal  damages,  must  depend  on 
whether  tbe  manufacture  and  sale  of  tbe  burn- 
ers was,  or  could  reascmably  be  made  to  be,  a 
profitolde  business  to  carry  on.  If  the  Jury 
could,  on  the  evidence  befwe  them,  find  that 
the  busines  would  pay  a  net  pvo&t,  thai  tbe 
answer  to  the  third  question  is  very  plain. 
Tbe  measure  of  the  plaintiff's  damages  woold 
be  the  probable  profits  over  all  expenses  that 
would  fall  to  It  from  the  sale  of  the  burners, 
after  the  r^mbnrsement  of  the  defendant  for 
bis  advances.  He  bad  undertaken  to  make  ad- 
vances for  tbe  purpose  of  testing  the  value  of 
the  business,  up  to  $9,000,  in  addition  to  the, 
p^mrat  of  91,000  Indebtedness  of  the  com- 
pany. But  be  was  to  repay  himself  these 
advances  out  tit  tbe  sales  bef oi»  axiy  division 
of  profits  could  be  made.  The  omtract  pro- 
ceeded upon  the  assun^pOon  that  pzoflts  would 
be  made,  and  to  an  extent  sufficient  to  repay 
Plumb  all  advances  made  hi  developing  tbe 
business  before  the  company  or  Ite  stockhold- 
ers could  receive  anything.  Did  the  experi- 
ment Justify  this  fusumptlon?  Tbe  business 
was  prosecuted  by  the  defendant  for  about 
seven  months  In  apparent  good  faltb.  He  tm- 
ployed  tbe  Inventor  and  his  son  In  tbe  manu- 
facturing of  tbe  bumerst  and  Yerfces,  tbe 
brother-lurlaw.  In  the  sale  of  them.  He  ad- 
vanced about  $3,000  above  the  Income  <tf  the 
business  In  carrying  It  on,  and  became  thor- 
oughly satisfied,  as  be  says,  tbat  tbe  business 
oould  never  be  made  to  pay  a  profit,  but  tbat 
to  Increase  bis  advances  further  was  simply 
to  Increase  his  losses.  It  was  at  this  time  tbat 
he  offered  to  return  his  stodc,  resign  bis  con- 
necti<m  wlQi  the  con^any,  and  lose  his  ad- 
vances. *  This  woold  have  left  the  company 
on  opportunity  to  make  some  other  arrange- 
mente  for  tbe  mann&ctore  and  sale  of  the 
bumera  that  wouUl  have  produced  a  profit  If 
a  proflt  could  be  obtained  from  the  busbiess, 
but  this  offer  was  decUned.  Tte  company 
In^ted  that  Plumb  should  continue  to  make 
advances  up  to  the  sum  of  $8,000  named  In 
the  contract  wlKOier  they  could  be  repaid  or 
not  Worse  than  this,  It  claimed  to  recow 
as  Its  damages  tbe  $0,000,  or  ^  unexpended 
balance  of  It  which  Plumb  might  have  lost 
but  not  one  cent  ot  which  could  have  gone  to 
tbe  company  If  he  had  ccmtinned  tbe  business. 
Tbe  learned  Judge  of  tbe  court  below  Instruct- 
ed tbe  Juiy  that  this  was  a  proper  measure 
of  the  plaintiff's  damages.  This  ms  error. 
This  $8,000  was  the  sum  estimated  to  be  nec- 
essary to  determine  whether  tbe  business  could 
be  made  to  pay  a  ptc^t  It  was  to  be  ex- 
pended In  wages  and  matulals  necenary  ts 
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make  bamere.  and  to  put  them  on  the  mar- 
ket In  a  bnstnessUke  way.  If  It  had  been  ac- 
tually advanced  and  expended,  and  the  busi- 
ness had  contlnned  unprofitable,  not  only  could 
no  part  of  the  $9,000  have  reached  the  com- 
pany, but  no  profit  would  have  been  made; 
and  the  result  would  have  been  to  Increase 
the  defendant's  kisses  from  three  to  nine  thon- 
eand  dollars,  for  which  he  would  have  had  no 
recourse,  except  against  the  corporation  plain- 
tiff, that  was  without  assets  othor  than  the 
patent  upon  Its  burner.  The  advances  were 
the  measure  of  the  defendant's  postible  toss, 
but  under  no  conceivable  clrcumstancea  could 
tbey  become  the  measore  of  the  plaintiffs 
damages.  The  pkOntlff'B  loss  was  a  loss  of 
three-fifths  of  the  profits  made  out  of  the 
business,  after  reimbursing  the  advances.  For 
seven  months,  and  after  $3,000  spent  In  ad- 
vances, DO  profit  was  made,  but  the  business 
was  found  to  be  behind  by  the  entire  amount 
of  the  money  advanced.  The  burner  did  not 
sell  as  It  was  expected.  Purchasers  returned 
many  of  them,  as  less  economical  and  satisfac- 
tory than  other  burners  on  the  market  They 
were  found,  as  it  was  alleged,  to  require  more 
oil  than  was  represented  by  the  owners  of  the 
patent;  and  the  margin  between  the  actual 
cost  of  manufacture  and  the  selling  price  was 
consumed  In  expenses  and  charges.  To  Plumb 
It  seemed  clear  that  the  experiment  had  been 
tried  sufficiently  to  determine  that  the  busi- 
nesB  was  a  commercial  failure,  from  which  he 
would  not  be  able  to  reimburse  himself,  to  say 
nothing  (tf  making  net  profits  for  division.  If 
he  was  right,  the  plamtlCF  had  suOTered  no  sub- 
stantial loss,  and  was  mtltled,  at  most,  to 
nominal  damages.  If  he  was  wrong,  the  plain- 
tiff was  entitled  to  no  more  than  Its  three- 
fifths  of  what  might  be  earned  after  fully  re- 
imbursing the  defendant  for  his  advances. 
Up  to  the  time  the  business  was  discontinued, 
it  seems  reasonably  clear  from  the  testimony 
that  no  profits  were  made,  and  that  the  ex- 
penses exceeded  the  Income  by  at  least  $3,000. 
Up  to  that  time,  therefore,  It  Is  not  easy  to  see 
how  anything  more  than  nominal  damages 
could  have  been  suffered  by  the  plaintiff  or  in- 
curred by  the  defendant. 

The  question  raised  by  the  eighth  assign- 
ment does  not  appear  to  have  been  regarded 
as  of  sufficient  practical  importance  to  receive 
a  distinct  ruling;  but  If  this  case  should  be 
tried  again,  and  the  evidence  be  such  as  to  jus- 
tify the  submission  of  the  point  once  more  to 
the  trial  Judge,  It  should  be  affirmed.  The 
plaintiff  can  recover  only  nominal  damages, 
unless  it  can  show  that  profits  were  or  ought 
to  have  been  made  out  of  the  business;  and 
then  only  to  the  extent  of  what  should  have 
been  received  by  It  aft«  the  payment  of  ad- 
vances and  expenses. 

Although  the  assignments  of  error  have  not 
been  considered  seriatim,  yet  what  has  been 
said  substantially  covers  the  important  ques- 
tions raised  upon  this  record.  The  Judgment 
Is  reversed,  and  a  writ  of  venire  taxiaa  de  novo 
la  awarded. 


(Ut  Pa.  BL  m) 

In  re  VACATION  OF  PART  OF  HBLON  ST. 

Appeal  of  STADELMAN.    Appeal  of  BOW- 
ERS.   Appeal  of  EDDQWES.    Appeal  of 
LEVERING.  Appeal  of  PERKINS. 

(Supreme  Court  of  Pennsylvania.   Oct.  11, 
1897.) 

Appeal — Special  Allowance — Hdnicipal  Cob- 
PORATIOX8— Vacation  of  Streets— Dauaoes 
— Repokt  of  Viewers— Sufficienct. 

1.  Where  it  does  not  clearly  appear  from  the 
record  that  a  constitutioDal  question  is  involved, 
no  appeal  can  l>e  taken  to  the  supreme  court 
from  the  superior  court  without  special  allow- 
ance, and  the  petition  therefor  should  set  forth 
clearly  and  specifically  what  constitutional  ques- 
tion is  involved,  and  in  what  manner  ft  Is 
raised. 

2.  The  right  given  by  Act  April  21,  1858,  S 
6  (P.  L.  386).  to  recover  for  injury  to  private 
property  by  Oie  vacation  of  a  street,  is  not  con- 
fined to  the  owners  of  property  abutting  on 
that  portion  of  the  street  which  is  vacated,  but 
authorizes  a  recovery  by  one  whose  land  is  left 
in  a  cul  de  sac,  shut  off  from  direct  access  to 
the  system  of  streets  on  one  aide,  thereby  less- 
ening its  market  value. 

3.  Under  Act  AprU  21,  1858,  I  6  (P.  U  386). 
providing  that  damages  awarded  to  property 
owners  for  the  vacation  of  a  street  shall  be  as- 
seseed  on  the  owners  of  properties  benefited,  the 
omission  of  the  viewers  to  report  specitically 
that  the  person  against  whom  they  have  assesa- 
ed  damages  Is  the  owner  of  land  benefited  is  not 
a  fatal  defect  if  such  fact  appears  fnnn  the  re- 
port as  a  whole. 

Appeal  tnm  siq;>erior  court,  Philadelphia 

county. 

Petition  by  Sarah  Ann  Eddowes  and  otbera 
to  the  court  of  qnvter  sessions  of  the  peace 
for  the  county  of  Philadelphia  for  the  ap- 
pointment of  a  jmj  of  view  to  assess  dam- 
ages caused  by  the  racatfon  of  a  portion  of 
Melon  street  In  the  city  of  l*hlladeiphla.  A 
Jury  was  appointed,  and  from  a  decree  con- 
firming Its  report,  which  awarded  damages 
to  the  owners  of  properties  on  a  portion  of 
said  street,  and  aaaesBed  the  same  against  the 
Philadelphia  &  Reading  Terminal  Railroad 
Ck>mpany,  said  company  appealed  to  the  su- 
perior court,  where  the  decree  was  rereraed, 
and  the  report  of  the  viewers  set  aside.  The 
property  owners  severally  appeaL  Reversed. 

The  dlssrating  opinion  of  the  presiding  Jus- 
tice of  the  superior  court,  referred  to  In  the 
opinion  on  this  appeal,  was  as  follows: 

"The  appellant's  counsel  contend  that  thefe 
cannot  be  any  recovery  by  the  claimants,  be- 
cause none  of  them  was  the  owaec  of  prop- 
erty within  that  part  of  Melon  street  which 
was  vacated.  They  do  not  claim  that  they 
were  not  damaged,  and  in  the  face  of  the  re- 
port of  view«^,  unappealed  from,  cannot  do 
so;  but  do  contend  that  there  must  be  not 
only  damage,  but  Injury,  In  the  legal  sense, 
must  exist  To  this  latter  proposition  I  give 
my  imqiiallfled  assent  but  I  am  not  prepared 
to  concede  that  the  loss  which  the  claimants 
have  sustained  in  consequence  of  the  closing 
up  of  Ninth  street  and  the  eastern  end  of 
Melon  street  is  damnum  absque  Injuria.  The 
right  to  compensation  for  loss  sustained  by  a 
property  owner  In  consequence  of  the  vaca- 
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tlou  of  a  street  Is,  In  PeiuisriTaiila,  purely 
statutory.  It  was  clearly  decided  In  Paul  v. 
Carver,  24  Pa.  St.  207,  that  the  legislature  has 
power  to  vacate  streets  and  highways  which, 
In  Its  Jadgmoit,  or  that  of  the  municipal  au- 
thorities to  whom  the  power  Is  delegated,  are 
useless,  inconrenient,  or  bard«iBome,  and  this 
wlthoat  proTidtog  compensation  to  the  owners 
of  land  Inctdentally  injured.  Judge  Black 
said:  *Snrrendering  the  right  of  way  ot»  a 
pOUic  road  to  the  owners  of  the  soU  Is  not 
taking  private  property  for  pnUic  use,  and 
the  proprietors  of  otho:  lands  incidentally  in- 
Jnred  by  the  discontinuance  of  the  voad  are 
not  entitied  to  compensation.'  This  do<!trine 
was  in  harmony  with  the  ruling  In  O'Oonnor 
V.  Pittsburgh,  18  Pa.  St  189,  that  the  con- 
stitntlonal  provision  ttx  the  case  of  private 
property  taken  for  public  use  extends  not  to 
the  case  of  property  injured  or  destroyed; 
bat,*  added  Chief  Jnstlce  Gibson,  'it  fcdiows 
not  that  the  omission  may  not  be  supplied  by 
ordinary  l^islation.*  The  Injustice  which 
constantly  reenlted  from  ruling  In  this 
case— an  injustice  which  Chl^  Justice  Olb- 
son  thought  so  great  that  it  ought  to  be  rem- 
edied by  appropriate  legislation— was,  to  some 
extent,  provided  against  by  section  10,  art.  1, 
and  section  8,  art  16,  of  the  constitution  ot 
1874;  but  it  has  been  held,  for  reasons  which 
In  no  way  affect  the  present  case,  that  an  In- 
jQiy  caused  by  the  vacation  of  a  street  is  not 
within  these  constitutional  pwisions.  No 
private  property  Is  'taken  or  applied  to  public 
use,*  within  the  meaning  of  the  section  first 
referred  to,  or  'taken.  Injured,  or  destroyed 
by  the  construction  or  enlargement  of  their 
works,  highways,  or  Improvements,*  within 
the  meaning  of  the  section  last  mentioned. 
McGee's  Appeal,  114  Pa.  St  470,  8  Atl.  237. 
But  it  is  too  plain  for  argument  that  a  prop- 
er^ owner  may  suffer  injury  in  consequence 
of  the  vacation  of  a  street  not  only  different 
in  degree,  but  dlffer^t  In  kind,  from  that 
suffered  by  the  general  public.  It  Is  the  same 
kind  of  an  injury  which  he  suffers  from  a 
change  of  grade;  and,  upon  the  same  princi- 
ples of  Justice  and  equity  which  were  recog- 
nized in  O'Connor  v.  Pittsburgh,  and  which 
led  to  the  adoption  of  the  constitutional  pro- 
vl8l(His  atwve  referred  to,  the  state,  altbotigb, 
as  the  80VQ«ign,  having  power  to  Inflict  It 
witiiout  compensating  him,  may  give  such 
compoutation,  and  provide  for  its  payment  by 
the  state  or  the  municipality,  or  Its  appor^ 
tlonment  among  the  persons  or  properties 
benefited.  This  was  expressly  decided  in  the 
construction  of  the  very  act  under  which  the 
pres«it  proceedings  were  had.  In  re  Vaca- 
tion of  Centre  St.  116  Pa.  St  247.  8  Atl.  56. 
That  the  commonwealth  was  under  no  con- 
stitutional obligation  to  pay  for  the  damage 
caused  by  vacating  a  street  was  decided  in 
Paul  T.  Carver,  24  Pa.  St  207,  and  is  so  held 
under  the  present  constituticm.  McOee's  Ap- 
peal, 114  Pa.  St  470,  8  Aa  237.  But  It  has 
never  been  hdd,  nor,  so  far  as  I  am  aware, 
seriously   contended,   that  the  legislature 


might  not  put  such  obligation  upon  the  com- 
monwealth or  Its  agents  by  statute.  The 
principle  of  compensation  was  extended  by 
the  present  constitution  so  as  to  include  in 
certain  cases  not  only  property  taken,  but 
property  Injured.  This  provision  might  have 
been,  and  to  some  extent  was,  In  fact,  antici- 
pated, by  statutes  providing  for  such  com- 
pensation by  assessments  in  the  nature  of 
special  and  local  taxation.*  Vacation  of  How- 
ard St,  142  Pa.  8t  601,  21  Ati.  974;  Hare  t. 
Rice,  142  Pa.  St  608,  21  Atl.  976. 

"The  legislature,  in  the  exercise  of  Its  un- 
doubted power,  having  guarantied  compensa* 
tion  for  injury  caused  to  private  property  by 
the  vacation  of  a  street,  the  question  arises 
whether  the  right  is  limited  to  properties 
abutting  on  the  portion  of  the  street  vacated. 
No  one  could  or  does  contend  that  an  un- 
qualified affirmative  answer  to  this  questim 
would  be  justified  upon  any  principle.  If, 
for  illustratloh.  Ninth  and  Tenth  streets  had 
been  vacated,  we  think  no  one  would  say  that 
the  pro^rties  of  the  claimants  abutting  on 
that  portion  of  Melon  street  lying  between  the 
two  streets  vacated  would  not  suffer  injury 
In  a  legal  sense,  or  that  the  l^slatore  did 
not  intend  to  give  compensation  for  the  kind 
of  injury  which  tliose  properties  would  sus- 
tain. Undoubtedly,  the  legislature  might  re- 
fuse compensation  In  snch  a  case,  but  has  not 
done  so.  But  It  is  said  that  In  the  case  sup- 
posed access  to  the  property  of  the  claimants 
would  be  wholly  destroyed,  while  in  the  case 
in  hand  access  by  way  of  Ninth  street  only  is 
taken  away.  But  why  should  the  statute  be 
construed  to  give  a  right  to  compensation  In 
the  one  case  and  not  In  the  oth«'?  What  au- 
thority is  th^'e  for  saying  that  a  claimant 
must  show  that  he  has  been  wholly  deprived 
of  access  to  his  property.  In  order  to  entitie 
him  to  recover  damages?  Take  the  case  in 
hand.  The  claimants  may  stiU  go  to  and 
from  all  parts  ot  the  dty  by  way  of  Tenth 
street,  but  are  now  compelled  to  go  further 
to  reach  points  to  the  eastward.  This  is  an 
Inconvfflilence,  and  by  the  diversion  of  travel 
may  cause  a  depreciation  in  the  value  of  their 
property;  but  it  is  generally  held  to  be  the 
same  kind  of  inomvenlence  as  that  which  all 
the  Inhabitants  of  the  city  traveling  that  way 
mnst  suffer.  It  is  an  interf««nce  with  the 
right  of  passage  over  the  street  which  was 
before  oijoyed,  and  Is  not  of  itself  a  legal 
wrong  for  which  a  private  suit  at  common 
law  could  have  been  sustained.  It  may  be 
conceded  that  It  is  not  an  Injury  for  which 
the  claimants  would  be  entitied  to  recover 
damages  under  the  statute;  but  lu  addition 
to  the  right  of  passage  which  they  enjoyed  In 
common  with  the  general  public,  was  th^ 
right  or  interest  in  the  street  as  a  mode  of 
access  to  their  prop^ties,  and  there  may  ro- 
suit  from  a  destruction  or  impairment  of  ac- 
cess, a  special  injury  which  would  not  be  sus- 
tained by  the  other  members  of  the  general 
public.  It  would  seem  to  be  manifest  that 
the  oonversloai  of  an  open  hlgjiwaf  cmneeting 
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■wtQi  another  street  Into  a  cul  de  sac  would, 
as  to  tb%  properties  thus  deprived  of  (me 
mode  of  Ingress  and  egress,  be  evidence  of  a 
special  Injnry,  possibly  differing  in  degree, 
bnt  not  in  Iclnd,  from  that  reaoltlDg  from 
closing  up  both  ends  of  the  street  A  variety 
of  special  drcnmstances— the  width  of  the 
street  upon  whidt  the  properties  abut,  the 
grade,  the  kind  of  trafBc,  the  distance— woidd 
enter  Ihto  the  determlnatloa  of  the  amount 
of  damages  sust^ned.  In  8<Hne  cases  they 
might  be  VM7  trifling,  but  cases  may  very 
readily  be  Ima^ned  wbere  they  would  be 
very  serious;  and  I  am  not  prepared  to  say 
that  the  mere  fact  that  the  properties  do  not 
abut  on  the  portion  of  the  street  vacated 
would  be  conclaslve  upon  the  legal  question 
whether  such  an  act  would  be  an  injury. 

"The  learned  counsel  for  the  appellant 
frankly  concede  that  the  question  Is  a  new 
one  In  Pennsylvania.  Therefore  we  are  not 
prevented  any  authoritative  precedents 
from  giving  that  interpretation  to  the  statute 
which  will  carry  out  the  manifest  Intention  of 
the  legislature  to  remedy  an  Injustice,  which 
Paul  V.  Carver  showed  was  possible  under 
the  law  as  It  stood  before.  I  agree  that  some 
well-defined  principle  ought  to  control  the  as- 
sessment of  damages;  but  ihere  Is  a  difficulty 
in  laying  down  a  general  rule  applicable  to 
all  cases,  and  the  rule  eont«ided  for  seems  to 
derive  Its  chief  support  from  the  supposed  In* 
convttilences  that  would  result  If  It  Is  not 
ad(^ted.  This  argument  la  not  wltiiont  force, 
but  It  seems  to  me  that  It  Is  given  too  much 
weight  It  Is  said,  If  the  rule  contended  for 
Is  not  established,  where  will  be  the  limit  to 
claims  for  dami^res?  Questions  like  this  can 
be  addressed  with  much  more  force  to  the  leg- 
islature than  to  the  courts;  but,  after  all, 
the  difficulties  which  would  arise  from  a  more 
liberal  interiHetatlon  of  the  statute  are  more 
imaginary  than  real.  Th^  are  not  greater 
than  those  which  might  have  been,  and,  In- 
deed, -were,  anticipated  from  tbe  Introduction 
into  the  fundamental  law  of  the  principle  of 
compensation  for  the  injury  and  destruction, 
as  well  as  the  talclug,  of  private  property  in 
the  exercise  of  the  right  of  «nlnent  domain. 
It  Is  not  to  be  supposed  that  the  legislature 
were  Ignorant  of  the  dlfflcoltles  which  are 
now  uiged  upon  our  consideration,  but  they 
were  not  of  sufficient  gravity  to  deter  them 
from  enacting  a  law  broad  enough  In  Its  terms 
to  secure  compensation  to  these  claimants.  If, 
in  tact,  they  have  suffered  substantial  Injury 
of  a  special  nature^  It  Is  as  broad  as  the  con- 
stitutional provision.  The  injury  Is  of  the 
same  kind  as  that  caused  by  a  change  of 
grade.  Th6re  is  no  reason  for  a  stricter  rule 
In  one  case  than  In  the  other,  and  there  Is  no 
authoritative  decision  which  requires  os  to 
make  a  distinction.  If  I  am  correct  In  this, 
then  the  language  of  Chief  Justice  Sterrett  In 
Hellor  V.  City  of  Philadelphia,  160  Pa.  8t  614, 
28  Afl.  001,  construing  the  constitutional  pro- 
vision, and  ai^lytng  It  to  a  case  of  damngee 
caused  by  a  change  of  grade,  might  appro- 


priately have  been  written  for  tbls  case.  De- 
fendant's contention  was  that  tbis  provision 
Is  InappllcaUe  to  any  ot  the  cases  under  con- 
slderatlon.  because  neither  of  tbe  properties 
fronts  or  abuts  on  either  of  the  streets  tbe 
grade  of  which  was  changed,  nils  would,  in- 
deed, be  a  Y&jr  narrow  and  unreasonable  con- 
stmetlon  of  the  words  above  quoted,  espedal- 
ly  In  view  of  the  history  and  object  of  the 
ctmstltutlonal  provislcm.  *  •  •  There  is 
nothing  In  the  phraseology  of  the  section  that 
can  be  even  tcHtnred  Into  a  limitation  of  Its 
provisions  to  property  fronting  or  abutting  on 
the  particular  work,  highway,  or  improve- 
meift,  by  the  construction  or  enlargement  of 
which  said  property  was  Injured  or  destroyed. 
The  section  In  question  cannot  be  tbns  nar- 
rowly conitmed  without  reading  Into  It  words 
which  are  not  In  it  and  were  never  Intended 
to  be  there.*  The  case  Is  like  this  in  so  many 
parts  that  it  seems  to  me  that  It  might  be  re- 
garded as  niliog  it  There  access  to  the  prop- 
erties by  way  of  Orthodox  street  was  destroy- 
ed by  lowering  the  grade  of  the  latter  street; 
but  Ttenton  avenue  upon  which  the  propo- 
tles  abutted,  and  Oxford  street  which  It  In- 
tersectM,  remained  as  before.  Here  access 
to  the  properties  by  way  of  Ninth  street  was 
destroyed  by  the  vacation  of  that  street  and 
the  easton  end  at  Modern  street;  but  the  por- 
tion of  the  latter  street  on  which  these  prop- 
erties abut  Tenth  street  whtdi  It  inter- 
sects, are  unchanged.  The  outlet  In  that  di- 
rection remains  as  before.  In  ndther  case 
was  access  to  the  properties  wholly  destroy- 
ed, but  In  both  cases  the  conversion  of  the 
highway  in  front  oC  them  Into  a  blind  street 
was  evidence  of  an  Impairment  of  access  to 
the  properties  which  might  be  proper  to  sub- 
mit to  a  Jury  under  appropriate  Instructions 
of  the  kind  given  in  the  cited  case.  Whether 
the  Injury  was  as  great  In  this  case  as  In  that 
it  is  impossible  to  say  without  having  a 
knowledge  of  all  the  facts  which  would  luive 
been  brought  before  the  court  if  an  appeal 
had  been  taken,  aa  was  done  In  the  ease  cited, 
but  cannot  come  before  the  court  on  exc^ 
tlons  to  the  report.  It  la  true,  we  have  the 
undisputed  facts  that  the  properties  do  not 
abut  on  the  part  of  the  street  vacated,  that 
the  street  is  nearly  fifty  feet  wide,  and  that 
the  outlet  to  the  westward  Is  the  same  as  be- 
fore. If  these  facts  are  sufficient  In  law  to 
base  a  cimclusion  that  tbe  claimants  have  not 
sustained  an  injury  which  would  entitle  them 
to  recover  the  damages  allowed  by  the  view- 
as,— If,  In  other  words,  we  can  say,  as  a 
matter  (tf  law,  that  access  to  their  properties 
has  not  been  Impaired,— then  tbe  report  ought 
to  have  been  set  aside.  But  this  Is  what  we 
must  declare  If  we  sustain  the  appdlanfs  see- 
(wd,  third,  fourth,  ninth,  and  eleventh  assign- 
meets  of  error,  and  I  do  not  think  we  can  do 
so,  and  at  the  same  time  harmonize  our  deci- 
sion with  the  Just  principle  npon<which  a 
recovery  was  allowed  in  Mellor  v.  City  of 
Phlladplnhia. 
"It  Is  argued  that  an  affirmance  of  the  Judg- 
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ment  of  ihe  quarter  sessions  In  this  case  will 
be  to  the  face  of  every  authority  upon  the 
qneetion.  I  have  endeavored  to  show  that 
Boch  a  ruling  woulfl  be  Id  entire  harmony  with 
the  principle  enunciated  to  Mellor  v.  City  of 
Philadelphia,  and,  if  time  and  space  pei-mlt- 
ted.  I  think  that  it  could  be  shown  that  It  Is 
not  Id  conflict  with  the  sreat  weight  of  author- 
ity. It  Is  true,  some  of  the  cases  do  lay  down 
th*  rule  that  where  a  part  of  &  street  is  vacat- 
ed, those  whose  property  does  not  abut  upon 
the  vacated  portion,  and  who  have  access  to 
their  property  by  the  rematalng  portion  of  the 
street,  cannot  complain.  In  some  of  the  stntes, 
especially  to  Massachusetts,  this  rule  bas  been 
adhered  to  with  great  strictness;  but  even 
there  the  principle  was  thus  explatoed  In  one 
of  the  latest  cases:  It  Is  not  enough  to  show 
that  the  shop  has  suffered  by  "the  diversion  of 
travel,  or  that  the  owner  finds  travel  less  con- 
venient at  a  distance  from  his  place,  if  the 
access  to  the  system  of  streets  remains  substan- 
tially unimpaired.*  Stanwood  v.  City  of  Mai- 
den, 157  Mass.  17,  31  N.  E.  702.  In  that  case 
the  court  said  that  the  means  of  access 
were  ample,  and  in  the  leading  case  in  that 
state  (Smith  v.  City  of  Boston.  7  Gush.  2V1) 
tiie  court  said.  The  petitioner  has  free  access 
to  all  his  lots  by  public  streets.'  Are  we  pre- 
pared to  declare  in  this  case  that  access  to  the 
claimants'  properties  bas  not  been  Impaired? 
Can  the  court  say  to  these  claimants:  'One 
opening  to  your  properties  Is  sufficient  for  your 
porposea;  therefore  up  legal  tojury  bas  been 
done  to  you  by  clostog  the  other*?  Could  we 
say  that  If  their  properties  fronted  on  two 
parallel  streets,  or  were  on  the  comer  of  two 
streets,  one  of  which  was  vacated?  Is  it  not 
more  to  accord  with  sound  principle  to  say 
that  their  right  of  access  was  not  lUnlted  by 
the  frontage  of  their  properties,  but  extended 
to  the  two  totersectlng  streets,  and  that  It  Is 
for  the  jury  to  say  whether,  under  all  the  cir- 
cumstances, the  claimants  have  suffered  sub- 
stantial damages  in  consequence  of  the  closing 
of  one  mode  of  access?  A  learned  text  writer, 
after  reviewing  the  authorities,  says:  'It  bas 
been  held  that  the  vacation  and  closing  of  one 
street  afforded  no  ground  of  complaint  when 
access  remained  by  other  streets,  but  we  should 
doubt  this  proposition  as  universally  applica- 
ble.' Lewis,  Em.  Dom.  §  134.  Another  writ- 
er says:  'But  the  more  liberal  opinion  Is  that 
the  fact  that  access  may  be  had  from  another 
direction  Is  not  conclusive  evidence  that  there  Is 
no  legal  hijuiy  to  property.'  Rand.  Em.  Dom.  S 
411.  He  cites  Gargan  v.  KaUway  Co.,  89  Ky. 
"212,  12  S.  W.  259,  as  deciding  that,  'if  a  conve- 
nient way  be  cut  off,  leaving  only  a  decidedly 
toconvenJent  one,  the  abutting  owner  may  have 
compensation.*  If  we  leave  out  of  consideration 
the  cases  which  are  based  wholly  on  a  con- 
Btruetlon  of  constitutional  provisions  like  ours, 
and  cases  where  the  statutes  .under  considera- 
tion were  held  not  to  contemplate  the  recovery 
of  consequential  damages,  It  will  be  found  that 
the  cases  to  which  It  has  been  held  that  the 
rigid  rule,  as  stated  by  the  a^ pliant,  applies. 


where  tie  street  was  converted  tato  a  col  de 
sac,  are  very  few,  although  I  do  not  say  that 
there  are  none.  In  City  of  Chicago  v.  Union 
Building  Ass'n,  102  lU.  880,  the  part- of  the 
street  to  be  vacated  was  three  and  one-half 
blocks— one-third  of  a  mile—distant,  and  the 
only  Injnrlous  consequences  were  that  persons 
passing  from  the  claimant's  property  down 
the  street  would  have,  on  arriving  at  the  ob- 
struction, to  go  a  little ,  further,  and  make  a 
slight  detour;  precisely  the  same  injury  'that 
would  be  sustained  by  every  person  havtog  to 
pass  by  that  route.  In  City  of  East  St,  Louis 
V.  O'Plynn.  119  111.  200,  10  N.  E.  395,  the  ques- 
tion decided  was,  as  stated  by  the  court,  'Can 
the  defendant,  as  matter  of  tow,  be  held  lia- 
ble to  the  plaintiff  for  damages  resulting  from 
the  vacation  of  streets  and  alleys  between  Front 
flnd  Fourth  streets,  the  vacation  being  In  an- 
other block  to  the  dty  than'  that  In  which 
plaintiff's  property  Is  situated?*  So,  to  Michi- 
gan, It  was  held  that  a  petitioner  bad  no  to- 
terest,  and  was  not  entitled  to  notice  of  pro- 
ceedtog,  because  he  could  not  reach  the  discon- 
tinued way  without  crosstog  a  public  street 
(Kimball  V.  Homan,  74  MIcb.  699,  42  N.  W. 
167);  but  where  the  discontinuance  of  a  hl^- 
way  leaves  the  way  to  a  landowner's  house  a 
cul  de  sac,  he  Is  directly  Interested  to  the  pro- 
ceedtogs,  and  is  entitled  to  notice  (Goss  v. 
Commissioners,  63  Mich.  608,  80  N.  W.  197). 
In  Whitsett  T.  Ballroad  Co.,  10  Colo.  243,  13 
Pac.  339,  none  of  the  lota  of  the  platotlff  abut- 
ted on  those  portions  of  the  streets  or  alleys 
vacated,  but  all  were  on  other  blocks.  Hence 
the  court  properly  held  that  the  access  to  and 
egress  from  his  lot  is  not  affected  the  vacat- 
ing ordinances  passed  hy  the  city.  The  same 
was  the  case  In  Glasgow  v.  City  of  St.  Louis 
(Mo.  Sup.)  17  S.  W.  743,  and  the  court  held 
that  the  case  was  not  within  the  constitutional 
provision,  because  there  was  no  physical  inter- 
ference with  the  platotlff's  property,  and  no 
right  of  easement  connected  therewith,  or  en- 
trance thereto,  was  affected.  In  the  other 
Missouri  case  cited  by  the  appellant  (Bailey 
T.  Culver,  12  Mo.  App.  175)  the  point  decided 
was  that  ^the  substitution  of  a  deflected  alley 
for  a  Btral^t  one  does  no  more  than  change 
the  direction  of  tbe^  exterior  communication, 
and,  this  being  at  a  point  beyond  the  conflnes 
of  tbelr  property,  is  as  barniless  to  their 
absolute  rights  as  if  it  were  to  any  other  part 
of  the  city.'  The  case  was  precisely  the  same 
In  principle  as  those  to  which  the  street  vacat- 
ed was  to  another  block;  and  was  put  upon 
the  same  ground,  namely,  that,  being  com- 
pelled to  travel  further  to  reach  other  points,  it 
was  an  toconvenience  which  the  claimants 
would  suffer  in  common  with  the  general  pub- 
lic. Neither  of  the  Minnesota  cases  cited 
(Shaubut  V.  Railroad  Co.,  21  Minn.  602.  and 
Brakken  v.  Railway  Co.,  20  Minn.  41,  11  N. 
W.  124)  Is  parellet  to  the  present  one.  The 
first  is  not  because  the  ot)structIon  was  in  an- 
other block,  and  the  second  is  not  because  ac- 
cess was  wholly  .cut  off.  Both  are  In  point, 
however,  because  they  recognize  the  general 
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inlnciple  that  the  right  of  access  glres  an 
abattlng  landowner  a  special  Interest  In  the 
street,  eren  beyond  the  limits  of  the  frontage 
of  his  property.  The  case  of  Coster  t.  Mayor, 
43  N.  X.  is  sometimes  clt«d  in  support  of 
tbe  proposition  that  the  vacation  and  dosing 
ot  one  street  affords  no  ground  of  complaint 
where  access  remains  by  other  streets;  bat 
a  careful  reading  of  that  case,  I  thbik,  shows 
that  it  was  decided  upon  a  construction  of  the 
statute  which  confessedly  cannot  be  given  to 
our  statute  namdy,  that  it  did  not  give  the 
right  to  consequential  damages.  It  is  some- 
times ssJd  that  the  i^ht  of  an  abutting  land- 
owner in  an  open  street  Is  co-extenslTe  only 
with  the  necessities  of  the  case;  but  this  doc- 
trine cannot  he  sustained  nptm  any  sound  prin- 
ciple, nor  by  the  weight  of  authwlty,  where  a 
statute  as  broad  ss  ours  Is  In  force.  In  Buc- 
deucb  T.  Metropolitan  Board,  L.  B.  5  H.  Lw 
418,  cited  In  Band.,  Em.  Dom.  f  410,  the  right 
of  access  to  tbe  river  Thames  was  hdd  to  ap- 
pertain to  every  foot  of  the  adjacent  land  of 
the  plaintiff,  though  access  had  been  haUtually 
gabled  at  a  shigle  point  only.  The  same  ^In- 
dple  was  held  to  apply  where  the  tract  in 
question  abutted  on  more  than  one  street.  The 
d^nlvation  of  access  to  one  street  is  an  hijury, 
although  anofho*  street  idlords-  egress.  Bail- 
w^  Co.  V.  Fox.  42  Kan.  400, 22  Pac.  683. 

"I  have  made  this  review  of  the  cases,  most 
of  which  were  dted  by  the  learned  counsel  for 
the  appeUant,  not  to  show  that  they  expressly 
dedde  that  a  neavery  can  be  had  In  such  a 
case  as  this,  but  to  show  that  it  is  not  decided 
by  the  great  weight  of  authority  that  there 
cannot  be  a  recovery.  Onulng  lack  to  a  con- 
sideration of  the  case  upon  generaJ  principles, 
and  assuming  that  a  ivi^perty  owno-  can  re- 
cover Boch  damages  only  as  are  special  to 
him,  and  ttiat  this  inelndes  only  damages  con- 
sequent upon  a  deprivation  or  impairment  of 
access  to  his  property,  I  wouU  hold  that  the 
l^cts  set  toTtb  In  this  report,*  whether  taken 
singly  or  together,  do  not  raise  a  presumption 
of  law  or  of  fact  that  the  dahnants  have  not 
Buffered  such  damage;  and  the  report,  being 
In  due  form,  is  snfflctent  to  sustain  the  as- 
sessment la  the  omission  of  the  viewers  to 
report  specifically  that  the  a^ellant  Is  an  own- 
er of  land  benefited  1^  the  vacation  a  fatal 
defecti  In  the  Centre  St  Case.  115  Pa.  St  247, 
8  AtL  66,  it  was  dedded  that  the  assessment 
of  spedal  ben^ta  Cw  the  purpose  of  raising 
a  fund  to  pay  those  who  have  been  damaged 
by  the  "racatlon  of  streets  Is  a  epedes  of  taxa- 
ti<m,  and  within  the  power  of  the  le^slatore. 
It  was  also  held  that  under  tbe  act  of  1858, 
now  under  consideration,  the  assessment  mlg^t 
be  made  against  the  owner  of  the  land  bene- 
fited personally.  Chief  Justice  Sterrett  said: 
'While  it  is,  perhaps,  true  that  such  assess- 
ments are  generslly  against  the  i»operty  bene- 
fited, and  not  against  the  own«  thereof  per- 
sonally, the  fact  that  the  legislature  has  an-- 
tbcnized  them  to  be  made  f^nlnst  the  owner, 
as  in  this  case,  caniwt  affect  the  constitu- 
tionality of  tbe  law.  The  object  In  either  case 


is  to  pxovlde  a  mode  of  collecting  the  assess- 
mmU  and  that  Is  wholly  within  the  discretion 
of  the  legislature.*  Deaty,  Tax'n,  286.  It  Is, 
neverUmeSB,  true  that  the  assessmoit  can  only 
be  made  against  the  owner  of  tbe  land,  and 
tiiat  tiie  assessment  cannot  exceed  the  beiieflt 
to  the  land.  Both  of  these  facts  should  appear 
«Epressly  or  by  necetisary  Implication  In  the 
repwt;  but  it  seems  that  an  omission  to  de- 
scribe the  land  Is  not  a  fatal  d^ect  In  re  Va- 
cation of  Cfflitre  St,  supra.  But  the  ordinance 
annexed  to  and  made  part  of  tbe  petition,  and 
referred  to  in  the  report  contains  this  clause: 
'Provided,  that  the  Philadelphia  &  Reading 
Terminal  Ballroad  Company  shall  pay  all  ex- 
penses and  damages  arising  from  the  said  re- 
vision, and  that  It  shaU  enter  Into  a  contract 
vrith  the  d^  of  Philadelphia,  in  a  form  to  be 
approved  by  the  dty  soUdtar,  covenanting  to 
pay  all  such  expenses  and  damages,  and  to  in- 
demnify the  dly  of  Philadelphia  from  any  11a- 
bUlty  for  or  on  account  of  the  said  revision.* 
It  may  be  Catrly  inferred  that  the  contract  was 
entered  Into  In  compliance  with  the  condition, 
for  the  report  states  that  the  revision  ot  the 
dty  plans  contemplated  by  the  ordinance  was 
made  and  duly  confirmed  1^  the  board  of  snr^ 
veyor^  and  that  the  appellant  in  llie  constmc- 
tion  of  its  necessary  worics,  tiad  entered  upon 
and  occupied  those  portions  of  Ninth  and  Mel- 
on streets  stricken  from  the  dty  plan  as  atom- 
said.  The  report  further  sets  forth:  Tbe 
vacation  of  Mdmi  street  on  account  of  tiie  dos- 
ing of  Nhith  street  for  the  benefit  of  the  Phil- 
adelphia &  Reading  Terminal  Railroad  Com- 
pany was  part  of  a  general  sdieme  or  plan  tax 
the  revision  of  plans  of  the  city  streets  In  the 
Tldnity  of  PhUadelphla  &  Reading  Terminal 
Railroad  Oompaoy,  made  necessary  by  the 
building  of  its  elevated  isllroad  to  Ite  new  ter- 
minal station  at  Twelfth  and  Market  streets, 
in  the  dty  of  Phlladetphla.'  Under  these  dr- 
cnmstances,  nu^  not  a  fair  presumption  of 
sudi  ownership  of  land  as  would  make  the  ap- 
pellant liable  to  assessment  ariae  from  tbe  oc- 
cupancy of  it  br  of  the  permanent  char- 
actee  referred  to  in  the  petition  and  report? 
It  Is  said  that  no  such  presumption  can  arise, 
because  the  report  shows  that  all  the  land 
abutting  on  that  part  of  Hdon  Street  stridcen 
from  the  city  plan  belongs  to  tiie  Philadelphia 
ft  Reading  Railroad  Company;  but  It  by  no 
means  follo\ra  that  this  is  the  only  hind  which 
would  subject  the  owner  to  assessment  nor 
am  I  omvlnced  that  the  ownership  contem- 
plated by  the  statute  must  be  In  fee  slnqile. 

It  appears  with  suffldent  certainty  that  the 
appellant  ia  in  the  actual  occupancy  of  land 
which  might  subject  the  owner  to  assessmmt 
for  ben^ts  thveto,  with  works  ot  a  penna- 
nent  nature,  namdy,  an  elevated  road  con- 
necting witii  its  terminal  station  at  Twelfth 
and  Market  streets;  that  the  ordinances  were 
passed  for  the  benefit  of  the  appellant  and  va^ 
on  condltitm  that  It  would  pay  the  eiqtensea 
and  damages  caused  by  the  vacation  of  the 
streets;  that  It  had  actually  received,  and  Is 
In  the  enjoyment  of,  the  benefits  which  wen 
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Intended;  and  It  may  be  fairly  inferred  that 
It  has  compiled  with  the  condition  by  entering 
Into  the  contract  reqnired  by  the  ordinance. 
These  facts,  taken  together,  take  th6  place  of 
a  formal  and  specific  averment  of  the  owner- 
ship of  land.  But,  say  the  counsel  for  the  ap- 
pellant, the  roadbed  of  a  railroad  company  can- 
not be  assessed  with  benefits  for  such  an  hn- 
prorement,  and  ctte  the  sidewalk  and  paving 
cases  In  support  of  the  proposition.  But,  as 
has  been  seen,  this  is  not  an  assessment 
a^Inst  the  roadbed,  but  against  the  owner. 
The  cases  referred  to  were  decided  principally 
upon  the  ground  that  the  Improvements  then 
under  consideration  could  not,  from  their 
very  nature,  be  a  special  benefit  to  the  road- 
way of  a  railroad  company,  but  the  vacation 
of  a  street  may  be,  and  manifestly  was  In  this 
case,  a  benefit;  and  when  we  come  to  the  qnes- 
tion  of  ownership  it  makes  very  little  differ- 
ence whether  the  appellant  owns  the  roadbed 
in  fee  or  has  only  the  right  of  way.  Junction 
R.  Ca  T.  City  of  PhUadelphIa,  88  Pa.  St.  424. 
I  would  therefore  hold  that  the  omission  re- 
ferred to  in  the  assignment  of  error  under  con- 
sideration was  not,  under  the  circumstances, 
&tal  to  the  report  In  order  to  prevent  mis- 
understanding, however,  It  should  be  stated 
that  this  Is  not  pat  upon  the  ground  that  the 
contract  referred  to  in  the  ordinance,  even  If 
entered  into  by  the  appellant,  would  entitle 
the  claimants  to  recover  damages  If  their  prop- 
erty Is  so  situated  that  It  has  not  or  could 
not  recdve  legal  lojury  In  consequence  of  the 
vacation  of  the  streets  In  question.  The  f&ct 
is  referred  to  simply  In  connection  with  the 
facts  as  to  the  occupancy  of  the  land  as  bear- 
lug  apoo  the  question  raised  by  the  assignment 
of  error  noder  consideration.  For  these  rea- 
sons. In  connection  with  the  reasons  assigned 
by  the  majority  of  the  court  upon  the  other 
two  questions  raised  Id  tiie  case,  I  would  af- 
firm the  Judgment  of  the  court  below. 

"BEAVER,  J.,  concurs  In  the  foregoing  dis- 
senting opinion." 

William  W.  Porter,  Prederiek  J.  Gelger, 
George  Q.  Horwltz,  and  Edward  Brooks,  Jr., 
for  appellant  William  H.  Bower.  Frank  M. 
Cody,  M.  Hampton  Todd,  and  Wm.  H.  Staake, 
tor  appellant  Jacob  Stadelman.  Jcdm  Q. 
lAmb  and  Thomas  Hart.  Jr„  for  ai^ellee. 

FELL,  J,  These  appeals  were  taken  from 
judgments  of  the  superior  court  without  spe- 
cial allowance  on  the  filing  of  an  affidavit 
that  the  cases  involved  the  construction  or  ap- 
plication of  the  constitution  of  this  state.  It 
does  not  appear  from  the  record  that  any  con- 
stitutional question  Is  raised,  and  an  appel- 
lant cannot  be  permitted  to  decide  for  him- 
self whether  he  Is  entitled  to  an  appeal  with- 
out allowance.  Unless  It  clearly  appears  from 
the  record  that  the  cases  come  within  one  of 
the  exceptions  named  in  the  seventh  section 
of  the  act  creating  the  superior  court,  there 
must  be  an  allowance  of  the  appeal;  and  the 


petition  therefor  should  set  forth  clearly  and 
specifically  what  constitutional  question  is  in- 
volved, and  in  what  manner  It  is  raised.  As, 
however,  the  question  of  practice  Is  new,  and 
has  not  been  provided  for  by  rule,  and  as  the 
cases  are  of  public  Importan<-e,  and  the  Judg- 
ments were  rendered  by  a  divided  court,  we 
overrule  the  motion  to  quash,  and  will  con- 
sider the  appeals  as  If  before  iu  by  allowance 
of  this  court. 

The  proceedings  In  the  quarter  sessions 
were  under  the  sixth  section  of  the  act  of 
April  21,  1868  (P.  L.  386),  which  places  the 
owner  of  land  in  Philadelphia  which  has  been 
Injured  by  the  vacation  of  a  street  upon  the 
same  footing  to  claim  damages  as  the  owner 
of  land  which  has  been  Injured  by  the  open- 
ing or  widening  of  a  street.  Hare  v.  Rice, 
142  Pa.  St.  60S,  21  AtL  876.  This  act  was 
said  by  Mitchell,  J.,  In  the  <^tnIon  in  Re  Va- 
cation of  Howard  Street,  142  Pa.  St.  601,  21 
Atl.  974,  to  extend  the  system  long  established 
In  Philadelphia  for  the  assessment  of  benefits 
for  local  improvements,  and  the  appllcatl<m 
of  the  money  so  raised  to  compensate  others 
whose  property  has  been  taken,  to  consequen- 
tial Injuries  caused  by  the  vacation  of  streets, 
and  to  anticipate  the  provision  of  the  new 
constitution,  which  secures  compensation  tar 
consequential  damages  where  property  has 
been  Injured.  Before  the  adoption  of  the 
new  constitution,  the  commonwealth  was  un< 
der  no  obligation  to  make  compensation- for 
damages  caused  by  the  vacation  of  streets. 
Paul  V.  Carver,  34  Pa.  St  207.  And  tor  the 
purpose  ot  this  argumMit  it  may  be  conceded 
that  since  Its  adoption  no  such  duty  Is  im- 
posed by  the  provision  that  compensation 
shall  be  made  for  property  taken.  Injured,  or 
destroyed,  and  that  the  right  to  recover  dam- 
ages for  injury  so  resulting  exists  only  by 
virtue  of  special  legislative  provision:  Mc- 
Gee's  Appeal,  114  Pa.  St  470,  8  Atl.  237.  But 
the  right  to  recover  damages  caused  by  the 
vacation  of  streets  In  Phllad^phla  has  been 
conferred  by  the  legislature,  and  the  real 
question  raised  by  these  appeals  is  whether 
the  claimants  are  within  the  right  conferred. 
They  are  not  owners  of  properties  whicb  abut 
on  the  part  of  Melon  street  which  has  been 
vacated,  but  by  the  vacation  of  a  part  of  the 
street  their  properties  are  shut  off  from  direct 
access  to  the  system  of  streets  to  the  east. 
The  properties  are  left  In  a  cul  de  sac,  and 
their  market  value  Is  lessened  thereby.  The 
plaintiffs  have  sustained  a  loss,  for  which 
they  are  entitled  to  recover,  unless  the  right 
to  recover  tor  injuries  caused  to  private  prop- 
erty by  the  vacatitm  of  a  street  is  limited  to 
those  whose  properties  abut  on  the  part  of  the 
street  vacated.  The  question  raised  Is  an  Im- 
portant one,  as  affecting  not  only  proceedings 
tmder  the  special  act  of  1858.  but  also  those 
instituted  under  the  general  act  of  May  16, 
1881  (P.  L.  75).  For  the  loss  or  Inconvenience 
caused  by  the  vacation  of  a  street  which 
those  who  own  properties  abutting  thereon 
share  in  common  with  the  community  at 
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large  there  can  be  no  recoTery.  Wbere  tbeir 
loss  does  not  differ  In  kind  from  that  sus- 
tained by  all  others  who  hare  occasion  to  use 
the  street  for  the  purpose  of  travel.  It  Is 
damnum  absque  Injuria.  But  the  ownoB  of 
properties  which  have  depreciated  In  value 
by  reason  of  the  dosing  of  the  street  have 
sustained  an  injury  In  tbelr  property  rights 
wUcfa  la  peculiar  to  tbemselTes,  and  which  is 
different  In  kind  from  the  injury  sustained 
by  those  who  use  the  street  for  travel  only. 
The  injury  is  not  of  the  same  kind,  differing 
in  degree  only.  It  is  aa  additional  injury, 
caused  by  the  impairment  of  an  entirely  dis- 
tinct right,— the  special  right  of  ingress  and 
^ress.  The  interest  of  the  puUlc  In  a  high- 
way etmsists  wholly  in  tbe  right  of  passage, 
with  the  incidental  right  to  do  all  acts  nec- 
essary to  keep  It  In  repair.  The  owner  of 
land  fronting  on  a  highway  has  an  additional 
intend  whi(^  must  be  regarded  as  prop- 
erty, and  which,  whep  the  right  to  recover 
has  been  givoi  by  the  state,  will  sustain  a 
claim  for  compensation.  Such  an  owner, 
wh»e  the  street  has  been  laid  out  or  estab- 
lished by  bis  grantor,  Is  a  purchaser  by  Im- 
plied covenant  of  the  right  that  the  street 
shall  remain  open;  and  the  vacation  of  tbe 
street  the  municipal  aothoritles  will  not 
devest  his  right  to  have  the  space  1^  open 
as  a  street  This  private  right  of  way  as 
appurtenant  to  the  land  Is  wholly  distinct 
froqi  the  public  ilffht  of  passage.  Notes  to 
Dovaston  v.  Fayne,  2  Smith  Lead.  Cas.Eq.  167. 
Where  the  street  has  been  established  by  the 
municipality,  uid  a  pftrt  of  the  land  of  the 
adjoining  owner  has  been  taken  without  com- 
pensation, except  the  consequential  ben^t  to 
the  remainder,  and  he  has  made  expenditures 
in  the  faith  that  the  street  wlU  remain  open, 
he  has  a  right  or  privity  which  partakes  of 
the  nature  of  property.  In  Hare,  Const  Law, 
pp.  876,  377,  it  Is  said  by  Hie  learned  author: 
"Tbe  whole  ailment  may  be  summed  np  in 
the  general  proposition  that  the  op«ilng  or 
mapping  out  by  the  state  or  by  an  Individual 
of  Isittd  as  a  street  is  a  pledge  that  it  shall  not 
be  closed  or  appropriated  to  a  different  and 
less  braefldal  purpose,  wbldi  cannot  be  vio- 
lated without  a  breach  of  faith  to  subsequent 
purchas«B  and  builders.  We  may  therefore 
believe  that  the  right  of  tne  owner  of  a  shop 
or  dwelling  to  the  use  of  tbe  adjacent  streets, 
or,  at  all  evoits,  of  that  <m  which  the  build- 
ing is  situated,  is.  If  not  aa  easement  or  in- 
coiporeal  hereditament,  an  inddoit  or  appur- 
tenance without  which  the  building  would  be 
valueless,  and  of  which  he  cannot  Justly  be 
deprived  without  compensation;  or,  aa  the 
principle  was  accurately  stated  In  another 
case,  besides  the  public  right  of  way  or  jias- 
sage,  there  Is  a  private  right  in  the  owners 
of  the  land  on  dther  side,  resulting  from  an 
implied  agreemoit  that  the  street  shall  be 
kept  oiien  as  a  means  of  transit,  and  for  tbe 
uuobbtmcted  access  of  light."  Where  the 
part  of  a  street  in  frcmt  of  a  proper^  is  va- 
cated, the  own^a  right  to  compensation  Is 


conceded,  but  It  la  denied  unless  there  la  an 
actual  vacaUon  and  closing  of  the  part  of  tbe 
street  on  which  tbe  property  abuts.  It  Is  evi- 
dent however,  that  without  the  Impairment 
of  the  owner's  outlet  In  one  direction  his  prop- 
erty may  be  rendered  comparatively  worth- 
less by  a  change  in  the  physical  condition  of 
a  street  To  draw  the  line  between,  owners 
who  may  and  owners  who  may  not  recover 
at  the  point  where  the  deprivation  of  acces:* 
Is  total,  Is  to  draw  it  arbitrarily.  Tbe  abut- 
ting owner's  special  right  la  a  street  as  a 
means  of  access  to  his  property  Is  not  limited 
to  the  part  of  the  street  on  whidi  tils  prop- 
erty abuts.  Such  a  limitation  of  the  riglit 
would  deny  him  compensation  If  all  the 
street  exc^t  the  part  Immediately  in  front 
of  his  property  were  vacated.  His  right  Is 
the  right  of  access  In  any  direction  which 
the  street  permits.  As  affecting  this  right, 
no  distinction  can  be  drawn  between  a  par- 
tial and  a  total  deprivation  of  access.  The 
impairment  of  the  right  is  a  legal  Injury,  dif- 
fering In  degree  only  from  its  total  destruc- 
tion. If  the  street  Is  vacated  on  both  sides 
of  his  property,  so  as  to  cut  liim  oH  from  oth- 
er streets,  his  means  of  access  la  as  ^^ectnal- 
ly  destroyed  as  if  the  entire  street  were  va- 
cated. If  the  street  la  vacated  on  one  side 
only,  and  his  proptrty  la  left  at  the  aid  of  a 
cul  de  sac;  if  the  street  Is  decreased  in  width, 
so  as  to  be  Impassable  to  vehldes;  or  If  one 
means  of  access  Is  taken  away  the  dos- 
ing of  a  back  street  or  alley,— his  Injury  may 
be  less,  but  the  difference  Is  one  of  degree 
only.  In  either  case  he  has  sustained  a  loss 
by  the  destruction  ot  an  lm[>ortant  demenf 
in  the  market  value  of  his  property,  and  he 
has  been  Injured  In  a  legal  sense. 

There  seems  to  be  but  one  answa  to  tbe 
questions  pnqwunded  by  the  learned  president 
Judge  oT  the  snp^or  court  In  Us  dlssentli^ 
opinion:  "Are  we  prepared  to  declare  In  this 
case  that  access  to  the  daimant's  properties 
has  not  been  inquired?  Can  tbe  court  say  to 
these  clalmante,  'One  opening  to  your  propei> 
ties  Is  suffldent  for  your  purposes;  therefore 
no  legal  injury  has  been  done  to  you  by  dosing 
the  other*?  Gould  we  say  Oat  It  their  prap«^ 
tiea  fixmted  on  two  parallel  streets,  or  were 
on  the  eomw  ot  two  atreeta.  one  of  whldi  was 
vacated?  Is  It  not  more  in  accord  with  sound 
principles  to  say  that  thdr  rf^t  ot  accesa 
was  not  limited  by  the  frontage  of  their  prop- 
erties, but  extended  to  the  two  intersecting 
streets,  and  that  It  Is  for  the  Jury  to  say 
wfaethor,  undo-  all  the  drcorostancee,  the 
claimant  have  suffered  substantial  damages 
in  consequence  of  the  do^ig  of  one  mode  of 
access?"  We  have  the  distinct  finding  by  the 
Jury,  approved  by  the  court  of  quarter  ses- 
Bions,  that  the  appellants'  special  right  of  ac- 
cess to  their  propertlea  has  been  Impaired  hy 
the  vacation  of  a  part  of  Melon  street  and 
that  they  have  sustained  a  property  loss  there- 
by. The  act  of  18&8  provides  a  remedy  for 
loss  occasioned  the  owner  of  land  In  Ptilladd- 
pliia  by  the  opening,  widening,  w  vacation  of 
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streets.  We  do  not  see  how  the  coort  could 
eaj  aa  matter  of  law  that  the  claimants*  means 
of  access  to  their  properties  were  not  serloosly 
impaired,  or  how  It  could,  on  prindple,  deny 
them  the  right  to  recover  for  the  loss  they 
Bnstaln  because  their  properties  did  not  front 
<jn  the  part  of  the  street  which  was  vacated. 
All  that  can  be  paid  for  or  against  the  right 
claimed  has  been  so  well  said  In  the  opinions 
filed  by  the  learned  Judges  of  the  superior 
coort  that  further  discussion  of  the  subject  is 
unnecessary.  The  predse  question  raised  has 
not  been  decided  in  any  of  our  cases,  and  t>e- 
canse  of  the  difference  In  l^islative  and  con- 
stitutional provisions  bat  little  aid  can  be-  bad  ' 
In  its  consideration  from  the  decisions  in  other 
states;  but  we  believe  that  the  conclusion 
which  we  have  reached  Is  In  harmony  with 
the  trenil  of  our  decisions  and  with  the  weight 
of  authority  elsewhere.  On  principle,  the 
cases  nnder  consideration  are  almost  parallel 
with  Mcllon's  Appeal,  160  Pa.  St  614,  28  Atl 
991,  wliich  has  been  so  fully  discussed  In  the 
opinions  filed.  Indeed,  It  Is  difficult  to  see 
how  that  case  can  stand  as  an  authority  unices 
these  appeals  are  sustained.  In  Railroad  Co. 
V.  Walsh,  124  Pa.  St  544,  17  Atl.  186,  the 
property  was  at  the  comer  of  two  streets,  one 
of  which  was  obstructed.  In  Railroad  Co.  v. 
Ziemer,  124  Pa.  St.  500,  17  Atl.  187,  damages 
were  awarded  for  Injuries  to  a  property  front- 
hig  on  a  cross  street;  and  In  Snyder  v.  City  of 
iJincaster  (Pa.  Sup.)  11  Atl.  872,  damages 
were  awarded  to  the  owner  of  a  property  not 
fronting  on  the  street  opened. 

The  dIffiCDity  in  defining  the  limits  where 
the  right  to  compensation  shall  end  cannot  be 
urged  as  a  valid  objection  to  the  claims  of  the 
appellants.  To  entitle  the  owner  of  land  to 
recover,  the  loss  must  be  one  which  he,  as 
owner,  has  suffered  by  reason  of  the  depreda- 
tion In  value  of  his  land.  The  basis  of  his 
claim  for  compensation  Is  that  his  land  has 
l)een  lessened  In  value,  not  that  he  has  suffer- 
ed in  common  with  others,  or  to  a  greater  ex- 
tent than  others,  because  of  something  pecu- 
liar to  himself.  The  dlffleulty  in  assessing 
damages  Is  no  greater  than  that  which  a  Jury 
meets  in  all  such  cases  In  ascertaining  the  ex- 
tent to  which  properties  In  the  vicinity  have 
been  benefited,  and  in  making  assessments 
therefor.  To  sustain  the  right  of  a  claimant 
to  compensation  because  of  the  vacation  of  a 
street,  it  must  appear  that  the  loss  rraults  fnmi 
the  depredation  in  value  of  his  land  iKcause  of  \ 
the  change  in  the  street;  and  his  loss  must  be  I 
direct  and  proximate,  and  so  obvious  and  sub-  i 
stantlal,  as  to  admit  of  calculation.  j 

As  to "  the  failure  of  the  viewers  to  report 
specifically  that  the  Philadelphia  &  Reading 
Terminal  Company  was  the  owner  of  the  land 
benefited,  it  is  suffldent  lo  say  that  the  re- 
port, as  a  whole,  contains  enough  to  supply 
the  want  of  that  formal  averment.  Refer- 
ence is  made  In  the  report  to  the  general 
scheme  or  plan  of  revision  to  enable  that  com- 
pany to  construct  its  elevated  road;  the  ordi- 
nances providing  for  the  same  are  recited; 


and  it  Is  further  stated  that,  'in  the  con- 
struction of  the  Philadelphia  &  Reading  Ter- 
minal Railroad  and  Its  necessary  works  that 
company  has  entered  upon  and  occupied  a 
portion  of  Ninth  street  so  stricken  from  the 
city  plan,  and  also  that  portion  of  Melon  street 
whidi  has  been  sfrldi«i  from  the  city  plan  as 
aforesaid.'*  In  Re  South  Abbington  Road,  109 
Pa.  St  123,  it  Is  said:  "The  presmnption  Is 
that  the  requirements  of  the  statutes  have  been 
complied  with  by  tlie  viewers,  and  therefore 
it  Is  not  necessary  specifically  so  to  state  In  the 
report  unless  specifically  required  by  the  acta 
regulating  the  subject.*'  In  that  case  it  was 
held  that  It  was  not  necessary  for  the  report 
to  show  that  notice  had  been  given  to  the  land- 
owners, or  that  the  viewers  had  endeavored  to 
obtain  releases,  or  that  they  had  taken  Into 
condderatlon  the  advantages  accruing  to  the 
landowners  from  the  opening  of  the  street.  It 
was  also  presumed  that  the  route  of  the  road 
was  within  the  Jurisdiction.  For  these  rea- 
sons. In  connection  with  those  stated  In  the 
dissenting  opinion  of  the  learned  president 
Judge  of  the  superior  court,  we  think  that  the 
Judgm^ts  of  the  court  o^  quarter  sessions 
shoold  have  been  affirmed. 

It  was  error  on  the  part  of  the  Jury  to  In-- 
dude  In  thdr  awards  damages  caused  by  the 
vacation  of  a  part  of  Ninth  street.  As  suggest- 
ed in  the  opinion  of  the  superior  court,  this 
MTor  may  now  be  corrected  by  the  filing  of 
releases.  The  Judgments  are  reversed,  and 
the  records  are  remitted  to  the  court  of  quar- 
ter sessions  of  Philadelphia,  with  direction  to 
enter  Judgmmts  for  the  appellfmtB  In  the  flUng 
of  proper  releases. 


(US  Pa.  8t  SSO) 
In  re  UITCHBLL'S  SSTATBI. 
.  (Supreme  Court  of  Penosylvania.    Oct  11. 

im.) 

Claims  asaisst  Dbcbdents — Lixitatioits— Cba^b- 

OES  ov  Real  Estatb— Tudsts. 

1.  Even  if  a  will  charges  debts  of  testator  on 
his  real  estate,  the  lien  of  the  debts  will  be  lost 
by  statutory  limitation,  unless  the  will  also  cre- 
ates an  express  trust  for  their  payment 

2.  A  trust  giving  testator's  debts  a  lien  on 
bis  real  estate  unaffected  by  statutory  limita- 
tion is  not  created  by  his  will  directing  general- 
ly that  all  bis  debts  be  paid  as  soon  as  may  be, 
■devising  specified  land  to  certain  sons,  and  gir- 
ing  the  residoe  of  his  real  estate  to  the  remain- 
ing son,  tberciifter  directing  that  said  eon  pay 
three-fourtha  of  all  testator's  debts  and  legacies, 
and  that  another  son  pay  the  remaining  foorth 
thereof,  dividing  his  personal  estate  among  hia 
children  equally,  and  appointing  as  executors 
the  two  sons  directed  to  pay  the  debts. 

Appeal  from  orphans'  court,  Huntingdon 

county. 

In  the  matter  of  the  estate  of  Samuel  Mitch- 
ell, deceased.  From  a  decree  refusing  an  or* 
der  to  sell  real  estate  for  payment  of  debts, 
Thomas  Mitchell,  the  surviving  executor,  aiH 
peals.  Affirmed. 

W.  McE.  Williamson,  for  an^ellant  (Kiailes 
Q.  Brown,  for  app^ee. 
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STEBBBIT,  G.  J.  TMb  aroeal  by  the  snr- 
TlTlng  ezecatoT  of  Samu^  Uitch^,  deceased. 
Is  from  tbe  decree  refosing  an  order  to  sdl, 
for  paymmt  of  debts,  tbe  real  estate  ot  wblcb 
his  testatOT  died  seised  In  June,  1887.  The 
petition  for  orda  of  sale  was  not  presented 
until  March  25,  1886,  more  than  ^ght  yean 
and  nine  months  after  testator's  will  was  pro- 
bated. At  the  time  of  his  decease  there  was 
no  unpaid  debt  that  was  then,  or  ever  had 
beeso,  a  lien  of  record;  nw  was  any  action  to 
recover  unpaid  debts  commenced  against  the 
executors  or  dcTlsees  within  Ave  years,  or  at 
any  time  prior  to  presentation  of  tbe  petition; 
nor  was  there  any  written  statement  of  any 
snch  debt  filed  In  the  protbonotaiy's  office. 
In  short,  there  was  nothing  In  the  case  to  jus- 
tify the  tesnance  of  an  order  of  siUe  mdess 
snch  a  charge  w  trust,  tor  the  payment  of 
debts,  was  created  by  the  will  as  had  the 
effect  of  continuing  their  Uen  beyond  the  stat- 
utory i^od.  AM>ellant'B  cwtention  In  the 
coort  below,  as  liere,  was  that  the  lien  of  tes- 
tetor'B  de<>t8  was  thus  extended,  by  the  pro- 
▼Islons  of  the  will.  Indefinite,  and  without 
limit,  exc^t  only  the  limitation  that  may 
arise  from  the  presumption  of  payment  Iqr 
.  lapse  of  time.  The  Inmed  ^esidrat  of  the 
court  below  held  that  there  was  nothing  in 
any  of  the  provisions  of  the  will  that  conld 
hare  any  sudi  effect,  and  he  accordingly  dls- 
cfaarged  the  role  to  diow  cause  why  an  order 
to  sell  should  not  be  Issued.  Our  consldoa* 
tion  of  tbe  question  thus  pres«ited  has  led 
us  all  to  tbe  cmduslon  tbat  fhere  Is  no  raror 
in  tbe  record,  and  the  decree  might  well  be 
affirmed  for  reasons  given  in  tbe  opinion  of 
the  court  below.  In  order  to  create  a  testa- 
mratary  charge  on  real  estate  It  must  be 
found  that  audi  was  tlie  testator's  Intention, 
and,  while  It  need  not  be  declared  In  exprees 
teraiB,  It  mnst  be  disclosed  by  tbe  will  Itself, 
and  cannot  be  Inferred  from  the  mere  ftet 
that  at  the  time  of  Its  executimi  the  testator 
owned  no  personal  estate.  DnvaU's  Estate,  146 
Pa.  St.  176,  23  Atl.  231;  Dlckerman  t.  Eddln- 
ger,  168  Pa.  St  240,  82  All.  41.  A  mere  dlrec- 
ti«i  by  &  teetatw  that  a  devisee  shall  pay  a 
Xegacy  does  not  thmby  create  a  charge  on  One 
land.  Gable's  Appeal.  91  Pa.  St  827.  Nor  Is 
a  dlrectltm  that  <me  devisee  pay  to  anotbo: 
devisee,  so  as  to  equalize  th«n,  snffident  to 
charge  tbe  payment  on  the  land.  Saner  v. 
MoUlnger,  138  Fa.  St  338,  22  Att  89.  In  Dn- 
vall's  Estate,  snina,  it  was  said  at  page  186, 
146  Pa.  St.  and  at  page  233.  23  Aa:  *Ttae 
proposition  tbat  a  devisee  of  land,  who  acts 
as  executor  of  the  will,  must  either  refuse  to 
accept  the  unconditional  devise,  or  rendw 
himself  liaUe  to  pay  pecuniary-  legacies,  is 
wholly  nntenable."  See  Hackadom's  Appeal. 
11  Pa.  St  00.  While  the  blending  of  the  real 
and  personal  estate  in  the  residuary  clause 
wUl  create  a  charge  on  the  land  (Markley's 
Estate,  148  Pa.  St  538.  24  Atl.  76;  Bennett's 
Estate,  148  Pa.  St  139,  23  Aa  1108),  It  has 
been  decided  that  a  devise  of  lands,  followed, 
in  a  subsequent  clause  of  the  wlU,  by  a  be- 


quest of  all  tiie  testator's  pnsonal  pn^erty  to 
the  same  persons  to  whom  the  lands  woe 
devised,  with  a  direction  that  the  legatees 
shall  pay  testator's  debts  and  funeral  oc- 
I>ai8es.  Is  not  such  a  blending  of  the  real  and 
personal  property  by  the  teatatw  as  will  op- 
erate to  create  a  charge  on  the  real  estate. 
Van  Yllet's  Appeal.  102  Pa.  St  674.  As  to 
ae  question  of  testamentary  cAiarg^  that 
case  appears  to  be  decisive  of  the  one  under 
consideration.  It  Is  quite  clear  from  all  the 
authorities  that  aere  is  no  sndi  charge  In  this 
case. 

But  it  Is  not  snffldent  merely  to  show  a 
charge  on  the  real  estate.  To  convict  the 
court  of  error  in  this  case  it  Is  necessary  not 
only  to  show  that  the  debts  were  made  a 
change  upon  ae  land,  but  also  that  an  express 
trust  was  created  for  their  payment  Unless 
such  trust  was  createdL  the  Uen  of  tbe  debts 
would  be  lost  by  statutory  limitation,  notwia- 
standlng  the  fact  that  they  were  made  a  charge 
upon  the  land  by  ae  wllL  If  aere  is  a  trust, 
as  contended  by  appellant  what  is  its  charac- 
ter, and  is  it  snch  as  to  Impose  an  indefinite 
lien  of  unsecured  debts  upon  the  lands?  In 
tbe  first  line  of  his  will  the  testator  ivovides 
as  follows:  *'It  Is  my  will,  and  I  do  so  ordov 
that  all  my  Just  debts  and  funeral  expenses 
be  fully  paid  and  satisfied  as  soon  after  my 
decease  as  can  be  conveniently  done."  After 
making  provision  for  his  wife,  during  life, 
in  ae  occupancy  of  the  bonae  In  whldi  he  then 
lived,  he  devised  to  bis  son  JtHm  40  acres  of 
land  and  improvements,  tben  occupied  by  him. 
loB  residue  of  his  real  estate,  except  a  small 
tract  of  woodland,  which  he  afterwards  gave 
to  his  two  sons,  he  devised  to  his  son  Thomas. 
This  devise  to  Thomas  embraced  about  100 
acres.  Including  ae  bouse  prevleusly  given  to 
his  widow  for  life.  Then,  after  bequeathing 
several  pecuniary  legacies,  he  provides  as  fol- 
lows: *1t  is  my  will,  and  I  so  direct  that  my 
son  Thomas  Mitchell  shall  pay  three-fourths 
of  all  my  debts,  as  also  aree-fonrths  of  the 
legacies  to  my  daughters;  and  I  order  and  di- 
rect tbat  my  son  Mitchell  shall  pay  ae 
remaining  fonra  4}f  said  debts  and  legacies." 
Aft«r  dividing  his  personal  estate  among  his 
children  in  equal  shares,  he  appoints  bis  two 
sons,  Thomas  and  John,  executors.  There  ap- 
pears to  be  no  direction  In  the  will  for  a  sale 
of  the  land,  or  any  part  aereof.  to  pay  ae 
debte  or  the  legacies.  If  any  express  tmst 
was  created  by  ae  will.  It  has  not  been  poiated 
out  nor  have  we  been  aide  to  dlscovK  It 
Thete  IS  certainly  no  language  tb^dn  creating 
such  trust  If  aere  be  a  trust  at  all,  it  mint 
be  an  implied  one;  but  under  all  ae  authori- 
ties, that  is  not  snflicimt  to  charge  ae  debts 
as  an  Indefinite  Hen  oa  the  real  estate,  bi 
Agnew  V.  Fetterman.  4  Pa.  St  66.  tbe  wlD 
began  wia  a  direction  to  pay  debts,  which 
was  followed  by  a  devise  in  fee  to  toe  wife, 
who  was  appointed  executrix,  and  concluded 
with  auaorlty  to  sell  sufficient  real  estate  to 
pay  debts.  It  was  held  tliat  no  trust  was 
created  which  took  ae  clahns  of  creditors  oat 
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of  tbe  statute  at  UmltatloDa.  Mr.  Chief  Jus- 
tice GlbsoD,  speaking  for  the  court,  says  that, 
to  take  a  claim  out  of  the  protection  of  the 
statute,  the  trust  must  not  be  an  implied  one; 
and  he  further  says,  "In  view  of  the  stringent 
tendency  of  the  modem  decisions  on  the  stat- 
ute, I  would  add  that  it  be  not  only  express, 
but  precise  and  clear."  Speaking  of  the  wIU 
In  that  case,  he  says,  "There  Is  not  a  sylla- 
ble In  the  devise  to  create  an  express  trust" 
It  was  also  said  to  be  not  even  a  case  of 
charge.  The  widow  took  the  land  "burdened 
with  no  more  than  the  law  Imposed  on  it, 
and  the  direction  to  pay  had  relation  to  debts 
which  might  be  recoverable."  In  Sample  t. 
Barr,  25  Pa.  St.  457,  the  testator  devised  to 
his  sons  "what  part  of  his  land  should  remain 
after  payment  of  debts,"  and  the  court  held 
that  the  debts  lost  their  lien  at  the  expiration 
ot  Ave  years,  under  the  act  of  1884.  As  was 
there  said  by  Mr.  Justice  Woodward:  "To 
assume  the  existence  of  the  debt,  which  the 
statute  says  shall  be  proved,  and  then  to  argue 
that  the  will  devised  only  what  remained  after 
the  payment  of  debts.  Is  to  sacrifice  the  statute 
to  a  petitio  prlnclpali."  The  provision  for  tes- 
tator's wife  after  his  honest  debts  were  paid 
was  helu  in  Miller's  Appeal,  60  Pa.  St.  404,  not 
to  create  a  special  charge.  Mr.  Chief  Justice 
Thompson,  speaking  for  the  court  in  that  case, 
said:  "It  Is  ai^ed  that  herein  Is  an  express 
trust  created  of  the  real  estate  to  be  concur- 
rently liable  with  the  personal  estate  for  the 
payment  of  debts.  That  It  Is  express  is  utterly 
untenable.  If  it  be  anything,  it  is  but  the  im- 
plication of  a  trust  But  would  that  supplant 
the  charge  created  on  the  realty  for  the  pay- 
ment of  debts?  Certainly,  I  think,  not;  and 
this  the  case  of  Agnew  v.  Fetterman,  4  Pa.  St 
56,  shows."  In  Trinity  Church  r.  Watson, 
50  Pa.  St.  518,  the  subject  Is  exhaustively  dis- 
cussed. That  case  decides  that  a  general 
charge  on  real  estate  by  devise  for  the  pay- 
ment of  debts  does  not  create  a  testamentary 
lien  of  unlimited  duration,  subject  only  to  the 
presumption  of  payment  by  lapse  of  time.  Mr. 
Chief  Justice  Agnew  there  swld:  "It  is  true, 
there  Is  a  trust  and  the  devisee  takes  nothing 
•tiU  the  creditor  is  paid.'  But  the  title  of  the 
creditor,  to  be  let  In  upon  the  trust  Ues  in 
his  debt;  and  his  relation  to  the  trust  is  in- 
definite and  unknown  until  this  title  be  shown. 
But  in  doing  this,  clearly  bis  debt  Is  subject 
to  the  law  which  regulates  its  recovery.  The 
very  feature  which  distinguishes  the  debt  here 
is  Its  Indefinite,  secret  and  dormant  charac- 
ter, requiring  to  be  Individuated  by  proof  to 
give  It  a  title  to  participate  In  the  trust. 
•  *  •  On  no  principle  of  sound  reason,  state 
policy,  or  legislative  intent,  can  we  find  a  dis- 
tinction between  a  creditor  standing  upon 
nothing  but  a  general  direction  for  the  pay- 
ment of  debts  and  any  other  creditor  whose 
Ilea  expires  in  five  years.  The  act  of  1834 
was  passed  to  curb  all  liens,  of  record  or  not; 
and  why,  upon  the  mere  reasoning  of  cases  de- 
cided before  Its  passage,  suffer  a  door  to  be 
«pened  to  the  Intrusion  of  unknown  and  un- 


numbered heirs  raked  np  from  the  ashes  of  the 
past  within  the  period  of  twenty  years?  If 
it  be  Bsiied,  why  distinguish  between  a  devise 
for  specified  debts  and  one  generally  for  cred- 
itors? I  answer  that  the  former  are  equiv- 
alent to  legacies  charged  upon  land;  indeed, 
to  the  devise  of  the  land  itself  to  the  creditor, 
who,  being  thus  known  and  recognized  by  the 
testator,  stands  In  no  need  of  proof  of  his 
debt  which  can  be  asc^tained  and  removed 
by  payment  or  sale.  He  Is  well  known,  and 
upon  equal  footing  with  the  devisee  of  the 
land;  while  one  who  claims  but  as  belonging 
to  a  class  is  neither  known  nor  recognized, 
even  by  the  will,  except  upon  proof  that  be 
belongs  to  the  class.  His  case  fs  clearly  ad- 
versary until  he  has  maintained  his  right  to 
seat  himself  upon  the  trust.  He  falls  within 
the  mischief  the  act  of  1834  Intended  to  rem- 
edy, and  should  t>e  governed  by  Its  terms, 
which  literally  include  bim."  Citations  to  the 
same  effect  might  be  multiplied,  but  inasmuch 
as  the  principle  controlling  the  case  at  bar 
has  been  sufficiently  elaborated,  further  refer- 
ence to  authorities  is  deemed  unnecessary. 
The  principle  Is  unimpaired  by  recent  deci- 
sions. One  of  these  Is  Seltzlnger's  Estate,  170 
Pa.  St  531.  32  AtL  1101.  In  that  case  our 
Brother  Dean,  recognizing  the  principle,  states 
the  rule  with  much  force  and  clearness.  The 
foregoing  considerations  rule  this  case,  and 
make  It  unnecessary  to  consider  the  numerous 
authorities  relied  on  by  the  learned  counsel  for 
appellant  as  to  what  ctmstltutes  a  charge  of 
debts  upon  the  land.  The  assignment  of  er- 
ror is  not  sustained.  Decree  affirmed,  and  ap- 
peal dlantesed,  at  M)pdlaitt^8  costa. 

OSS  Pi.  8t  610 

WRIGHT  et  tL  T.  WARRIOB  BUN  GOAL 

CO. 

(Supreme  Court  of  Fenosylvania.    Oct  11, 
18970 

LaHDLOBD  ASD  TkNAST  —  COAi  LBABM  —  iNTBBr 

PRETATIOK — LlABIUTT  OF  LeSSBB  FOR 
ROTALTT — SETTLBMENTS. 

1.  A  lease  t^'ovided  that  the  lessee  should  pay 
the  lessor  10  cents  per  ton  for  all  coal  mined  A 
larger  size  than  chestnut,  and  half  price  for 
chestnut  coal.  When  the  lease  was  made,  mar- 
ketable siKes  of  coal  were  (in  the  regular  order 
Of  gradation,  beginning  with  the  largesQ  lump, 
steamboat  broken,  egg,  stove  No.  S,  stove  Mo. 
4,  and  chestnot  These  were  ordinarily  pro- 
duced by  separating  the  coal  as  mined  by  means 
of  screens  of  the  proper  sizes.  When  more  of 
the  smaller  slisea  was  demanded  than  ordinarily 
resaltcd  in  that  way,  lump  and  steamboat  coaJ 
was  broken,  and  then  separated  by  the  screens 
into  the  different  smaller  i^zes.  Tme  five  small- 
er dees  were  called  '^^epared  coal."  At  that 
time  the  demand  was  largdy  limited  to  lump 
and  steamboat  coal,  and  the  total  production  of 
chestnut  did  not  exceed  15  per  cent  The  lai^r 
sizes  of  "prepared  coal"  were  also  in  greater  de* 
mand  than  the  smaller.  About  0  per  cent,  of 
the  product  was  still  smaller  than  chestnut  and 
went  to  the  waste  dump.  Soon  after  the  lessee 
began  operating,  the  demand  for  Inmp  and 
Btenmboat  coal  dlmost  ceased,  while  the  demand 
for  stove  and  chestnut  greatly  iocreaaed;  and 
there  grew  np  a  demand  for  "pea"  coaL  a  much 
smaller  sise  tnan  diestnut  Later,  **bnekwliemt'' 
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coal,  B  rtdl  nnaller  bIk,  became  marketable. 

Hie  change  in  the  demand  required  the  break- 
ing ap  of  the  lump  and  steamboat,  resulting  in 
an  Increased  proportion  of  chestnut,  pea,  and 
buckwheat  coal,  and  of  dust,  etc.,  which  went 
to  the  waste  dump.  Udd  that,  thouch  the  par- 
ties did  not  contemplate  payment  of  royalty  on 
the  sizes  marketed  smaller  than  chestnut,  the 
lessee  was  liable  for  royalt)*  at  the  rate  of  15 
cents  per  ton  on  the  increaiied  proportion  of  pea 
coal  produced,  and  also  on  the  mcreased  propor> 
tlon  of  chestnut. 

2.  In  an  action  to  recover  such  roysltiea,  it 
appeared  that  from  1873  to  1881  the  production 
of  chestnut  coal  was  from  20  to  30  per  cent. 
Instead  of  15;  that  on  a  return  being  made  hi 
June,  1878,  showing  over  50  per  cent.  cheHtnut, 
the  lessor  complained,  but  finally  accepted  pay- 
ment and  receipted  in  full  at  1%  cents  per  tou 
for  chestnut,  on  plea  of  exigency  of  .the  market, 
and  appeal  to  bis  generosity  by  the  lessee.  He 
continued  to  accept  payment  and  receipt  In  full 
on  the  same  basis  until  six  months  before  his 
death,  in  September,  1881.  Held,  that  he  waiy- 
ed  his  right  to  royalty  at  15  cents  per  ton  for 
the  increased  proportion  of  chestnut  so  settled 
for. 

8.  But  Us  represcntatiTes  could  recoTcr  sach 
royalty  on  the  lacrensed  proportion  of  cheistnut 
after  his  death,  though  they  accepted  payments 
at  the  same  rates  as  deceased,  la  the  absence  of 
anything  to  show  that  they  had  knowledge  that 
the  productioa  of  chestnut  was  in  excess  of  that 
within  the  mcsmng  of  the  contract,  or  of  any 
exigency  appealing  to  their  geoeroslt7  to  prompt 
a  waiver  of  their  rights. 

4.  Thepartiea  contemplated  payment  for  only 
such  coal  mined  as  should  be  marketed,  and 
hence  the  lessee  was  not  liable  for  royalty  on 
coal  coDBuuied  under  the  boilers  in  carrying  on 
the  mining  operutiona. 

Mitchell,  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  Lu- 
zerne county. 

Bill  by  Annie  A,  Wright  and  others  against 
the  Warrior  Run  Coal  Company  to  recover 
rent  or  royalty  alleged  to  be  due  on  a  lease  of 
coal  land,  for  an  account,  and  Cor  an  injunc- 
tion. From  a  decree  in  favor  <tf  plalntllfg, 
defendant  appeals.  Modified. 

Alexander  'Famliain,  for  fy>pellant  Oeoigs 
B.  Bedford  and  H.  W.  FlUmer,  for  a^Ilees. 

DBAN,  J,  On  28tli  November,  1804.  tty 
sealed  agie^nent^  Rendrick  B.  Wright,  for 
himself  and  as  guardian  of  his  minor  son, 
leased  to  Abel  Bariter  and  four  oth«ra  two  ad- 
J(rinlnff  trftcts  Dt  land,  one  containing  12S 
acres,  and  the  otba  163  acres,  in  Hanow 
townshlm  UueaoB  oountj,  for  Om  irorpose  of 
mlntng  coal  themmdor,  Trith  pflrflece  to  farm 
the  same,  and  also  to  cat  timber  therefrom 
to  be  used  In  their  coal  operations.  The  term 
was  for  10  years,  with  tiie  rl^t  to  tbe  leasees 
to  an  otenjrion  of  98  years  at  the  end  there- 
of. The  conBlderation  to  be  jpald  by  the  les- 
sees is  expressed  In  the  following  clause  of 
the  etrntract:  said  party  ot  the  seccmd 

part  shall  pay  the  parly  xtt  the  lint  part  tiie 
followlos  prices  per  ton  for  all  coal  mined 
daring  the  said  tmn,  the  ton  in  all  cases  to 
be  twenty-two  hundred  and  forty  pounds  C2,* 
240  Bm.)  jwepared  coaL  Chestnut  cool  to  be 
half  price;  but  coal  shipped  from  the  mines, 
which  shall  not  have  been  pzepared,  shall  not 
tte  snhject  to  abatement  because  not  prepared. 


For  the  first  fifty  thousand  tons  «C  eoal  mined 
in  any  one  year,  fifteen  cents  (16  cents)  per 
ton;  for  the  next  twenty-five  thousand  tMis 
in  the  same  year,  twelve  ceat«  (12  cents)  per 
ton;  and  for  any  excess  over  and  above  sev- 
enty-five thousand  tons  in  any  one  year  of  the 
term,  ten  cents  (10  cents)  per  ton."  The  roy- 
alties were  to  be  paid  quarteily,  commencing 
with  the  date  of  the  lease,  and  a  stipulation 
for  a  miulmum  quarterly  payment  of  not  low 
than  $1,200,  the  entorconent  of  the  minimum 
payment,  however,  to  commence  only  with 
tbe  second  year.  It  was  further  stipulated 
that,  in  case  the  term  should  be  extended  for 
09  jean,  the  extended  term  should  be  subject 
to  all  the  coodltiMis  and  cov«ianta  of  the  10* 
years  tena,  except  that  Instead  of  the  shifting 
scale  of  prices,  determined  by  the  quantity 
mined,  the  price  should  be  "IS  cents  per  ton 
for  all  quantities  mined,  chestnut  coal,  as 
hwelnb^ore  stated,  to  <be  half  pricey  or  seven 
and  one-half  cMits  pa:  ton."  Aa  a  mlntng 
craporation  by  the  leasees  was  contemplated. 
It  was  provided  they  should  have  power  to 
assign  such  lease  to  the  corporation.  Ac- 
cordingly, on  the  organisation  of  this  defend- 
ant coiporatkm,  about  two  months  after- 
wards, the  lease  was  assigned  to  it,  and  min- 
ing operations  were  commenced.  From  that 
date,  January,  1861^  nntU  August  21. 1898.  the 
defaidant  mined  and  shipped  1,460,760  tons. 
Plaintiffs  admit  that  defendant  accounted  and 
paid  for  1,208.336  tons,  but  aUege  that  the  dif- 
ference 162,724  tons,  has  not  been  paid  fw. 
This  difference  was  made  up  of  166,400  tons 
of  pea  coal  and  6,024  tons  of  buefcu^ieat  coal, 
shipped  and  sold  dming  the  later  years  of 
optxatioOB  under  the  lease.  In  addition  to 
these  quantities  shipped  and  sold  and  not 
paid  for,  defendant  burned  under  its  boUers, 
for  steam  purposes,  75,000  tons  ot  lawe  slse 
coal,  and  80,000  tons  of  pea  and  budcwheat 
coaL 

The  defendant  having  refused  to  pay  for 
*tiie  pea  and  buckwheat  coal  shipped  and  sold, 
or  for  any  coal  used  at  the  mine  for  steam  pur- 
poses, idaintlffs  filed  this  bill.  The  material 
complainte  are:  (I)  That  defendant  has  neg- 
ligently and  nnskillfnlly  mined  the  coal,  so 
that  the  roof  at  places  has  fallen,  and  therciby 
rendered  Inaccessible  huge  qnantitles  of  coal 
In  p&ce,  which  are  now  lost  to  plaintiffs. 
That  defendant,  by  changes  In  machinery  and 
methods  of  preparing  tbe  coal  for  market,  has 
largely  Increased  the  quantity  of  chestnut  coal, 
for  which  the  lower  royalty  Is  paid,  and,  tnr- 
ther,  lai^ly  Increased  the  quantity  of  pea  and 
buckwheat  coal,  for  which  It  denies  Its  liabili- 
ty to  pay  any  royalty.  (§)  That  defendant 
has  refused  to  render  proper  and  fun  accounts 
of  the  ooal  actually  produced  and  sold  on 
which  royalties  should  be  paid  under  a  correct 
Interpretation  of  the  contract  Tbe  prayers 
are:  (1)  That  defendant  account  for  all  coal 
re  broken  for  the  purpose  of  increadug  the  prod- 
uct at  chestnut  and  smaller  sizes,  and  for  the 
coal  rendered  nnavalhible  by  Ite  negUgoit,  un- 
skillful, and  Improper  mining^  and  also  account 
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for  the  wltole  product  of  the  mines  actaaUy 
mined  upon  which  It  ou^t  to  have  paid  die 
stiimlated  royalty.  That  defendant  be  re> 
attained  from  further  mlnUig  opemtiona  on 
the  premises  antll  It  pays  or  secnres  to  be  paid 
all  snms  of  money  doe,  or  for  which  it  Is  Uabl^ 
to  the  platntlflB,  and.  upon  Its  failure  to  make 
payment  or  furnish  such  secnrHy  during  a  rea* 
sonable  time,  to  be  determined  by  the  court, 
then  that  the  lease  be  declared  forfeited,  pos- 
session of  the  premises  be  decreed  and  award' 
ed  to  the  plaintiffs,  and  the  defendant  be  en- 
Joined  from  prosecuting  its  mining  operations 
or  inteiferlne  with  the  platntiffs'  possesion  or 
control  of  same.  The  three  averments  of  the 
bill,  as  stated,  were  denied  by  defendant,  and 
the  issue  thus  made  up  was  beard  by  Hon.  L, 
H.  Bennett,  as  examiner  aqd  master;  and  he, 
before  flie  ending  of  the  hrarlng,  having  been 
elected  judge  at  common  pleas  of  linzenw 
county,  by  agreement  of  the  patties  In  writing, 
continued  both  as  ipaster  and  ^udge  of  the 
court  until  final  decree. 

As  to  the  first  complaint,  averring  damage 
froni  nc^Ugent  and  unskillful  mining,  the  mas- 
ter, on  competent  evidence,  finds  tlie  facta 
against  the  plaintiffs;  and  we  discover  nothing 
in  the  evidence  to  warrant  us  in  disturtdbg  tliis 
finding,  and  further  notice  will  not  be  taken 
of  it  in  appeal  by  pilalntUfs  from  same  decree. 

As  to  the  avmnent  in  the  second  specifica- 
tion of  complaint,  the  master  finds  as  a  fact 
that,  before  and  at  the  .date  of  this  contract, 
there  were  "seven  sizes,  beginning  with  lump 
coal,  as  the  largest,  and  ending  with  chestnut 
coal,  as  the  smallest,  size.  The  names  of  each 
were  'lump,*  'steamboat,*  "broken,'  *^,'  "stove 
number  three,'  *stove  number  four,*  and  'cfaest- 
nnt,'  r^pectively,  and  in  that  order  of  grada- 
tion aa  to  size.  Lump  and  steamboat  coal  (the 
latter  being  somewhat  smaller  than  the  for- 
mer) were  the  larger  pieces  separated  from  Ha 
coal  strata  by  the  miner's  blast.  These  came 
from  the  mine  In  the  mine  car,  mixed  yrith 
smaller  pieces  also  resulting  from  the  blasting 
operation.  These  smaller  pieces  which  came 
from  the  mine  In  the  mine  car  produced  the 
other  enumerated  sizes,  and,  wh«re  a  greater 
quantity  of  these  was  desired,  some  of  the 
lump  and  steamboat  sizes  were  broken  for  that 
purpose.  In  general,  it  may  be  said  that  the 
whole  contents  of  the  mine  car,  as  mined  and 
loaded  fnto  the  car  in  the  mines,  and  hoisted 
to  the  surface,  was  dumped  into  a  chute  lead- 
ing to  a  series  of  iron  bars  located  parallel 
with  one  another  at  the  distance  of  five  or  six 
hiches  apart  The  larger  sizes  of  coal  in  the 
mine  car,  which  did  not  drop  throng,  but 
passed  lengthwise  over  these  bars,  were  lump 
and  stramboat  coal.  That  which  dropped 
throi^h  or  between  the  bars  was  screened  and 
separated  Into  the  different  sizes  of  broken, 
egg,  stove  of  both  edzes,  and  chestnut  coal,  al- 
ready specified.  But,  In  case  this  would  not 
produce  a  sufficient  quantity  of  the  five  sizes 
last  named,  the  desired  amount  was  obtained 
by  passing  lump  and  steamboat  sizes  between 
revolving  cylindrical  rollers  having  projecting 


teetln  with  which  to  breaS  or  crack  -the  coal,, 
wliereby  these  laxge  pieces  were  broken  into 
sizes  like  those  which  had  passed  between  the 
baioB,  and  these  ideces,  thus  Inwken, '  were 
screened  in  the  same  manner  Inte  the  five  sizes 
specified.  Coal  which  passed  through  small 
meshes  constituting  the  first  screen  went  to 
the  dirt  or  culm  bank,  as  It  is  called,  and 
was  not  marketed,  because  there  was  no  sale 
(x  demand  for  swdi  small  slzea.  Coal  that 
passed  over  the  meshes  of  the  first  screen,  and 
through  those  of  a  larger  size  In  a  .succeeding 
Bcreea,  was  chestnut  coal,  the  smallest  bIzb 
marketed,  Slmlladyt  that  which  passed  over 
the  meshes  of  the  screen  last  referred  to,  and 
through  larger  ones  In  a  further  screen,  was 
stove  coal  numba  four;  and  in  like  manner, 
the  succeeding  screens  of  lai^,  griiduated 
meshes,  the  larger  «Iz^  of  screened  coal,  up  to 
and  including  so-caU^  tnoken  ooal,'  having 
a  cubic  diameter  of  attont  four  inches,  were 
produced.  The  term  'prepared  coal,'  as  then 
commonly  understood  in  this  locality,  in  all. 
coal  transactions,  embraced  the  five  sizes  of 
screened  coal  already 'mentioned,  to  wit,  bro* 
Ken,  egg,  stove  of  sizes,  and  diestnut,  but 
no  other  kind,  of  coal.  Lump  and  stetoiboi^t, 
on  the  other  hand,  were  coal  not  prepared. 
Under  tlie  system  of  roUos  and  alliances  for 
t»caking  and  preparing  coal  at  that  time,  even 
when  all  the  lump  and  steamboat  sizes  were 
passed  throi^h  the  rollers,  the  total  production 
of  chostnut  did  not  exceed  fifteen  per  cent  of 
the  product  of  the  mine,  Indndlng  in  such 
produ<^  not  only  the  chestnut  and  sizes  above 
that,  but  also  still  smaller  coal,  equivalent  to 
nine  per  cent,  of  the  mine  product  which 
went  to  tiie  dirt  bank  In  sizes  that  later  came 
into  use  as  pea  coaL  Mnch  of  the  mine  out- 
put In  this  section  was  lump  and  steamboat, 
and  was  used  tn  the  surrounding  country  In 
operating  large  furnaces  for  smelting  iron  ore, 
or  under  boilers  for  the  purpose  of  generating 
steam.  Luiop  and  steamboat  ooal  and  the 
la^^  of  tlie  "prepared*  .idzes  were  In  far  great- 
er demand  than  the  smaller  sizes  of  prepared 
coal,  and  the  market  prices  for  the  former 
were  correspondingly  higher.  As  a  result,  a 
large  portion  of  the  lump  and  steamboat  coal 
was  not  thai  brokoi,  and  the  production  itf 
chestnut  altiiough  not  uniform,  was  much 
less  than  fifteen  per  cent,  as  above  qpeclfied, 
and  such  ot  the  latter  as  was  marketed  was 
much  bek>w  thaf  of  any  of  the  other  kinds  of 
coal  In  price.  Whatever  of  chestnut  could  be 
sold  at  a.  profit  was  regarded  as  a  saving  of 
so  mnch  coal,  Incidentally  resulting  from  the 
mln^s  blast,  the  handUng  of  coal  before  It 
came  out  of  the  mines,  and  the  roller  process 
wlfich  had  for  its  purpose  the  production  of 
the  larger  and  more  valuable  sizes  of  prepared 
coal.  The  size  of  chestnut  ranged,  according 
to  different  collieries,  from  that  which  went, 
over  a  screen  with  meshes  on&-half  inch 
square,  and  through  a  screen  with  one-inch 
meshes  (the  smallest  size  and  tiie  least  useu), 
to  that  which  passed  over  a  screen  of  three- 
fourtha  Inch  meshes,  and  through  one  of  one 
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and  one-fonrth  Inches  (the  largest  and  most 
prevalent  afze  made).  In  some  cases  tlie  lease 
prescribed  given  meshes  for  chestnut  and, 
where  this  was  not  the  case,  the  sizes  differed 
within  the  range  above  Indicated,  according  to 
different  operators." 

Tliis  clear  and  concise  statement  of  tiie 
facts  1^  the  master,  rdaUng  to  the  i«epara- 
ticm  of  the  coal  at  the  date  of  the  contract.  Is 
fuUy  borne  ont  hj  the  evidence.  1^  thai 
finds  that,  soon  atter  defendant's  operations 
commenced,  the  demand  tot  Inmp  and  steam- 
boat coal  rapidly  fdl  off,  snd  within  a  very 
few  years  practically  ceased,  while  the  de- 
mand for  stove  and  chestnut  coal  greatly  In- 
creased; that,  about  five  yean  after  the  date 
of  the  contract,  pea  coal,  a  much  smaller  size 
than  chestnut,  and  which  befbre  that  time  was 
thrown  Into  the  dnnv  as  worthless,  acquired 
a  maiicet  value,  and  defratdant  commenced  and 
continued  shipments  and  sales  of  it;  that,  lat- 
er, buckwheat  coal,  a  stUl  smaller  sise.  became 
marketable,  and  defendant  shipped  and  sold 
lai^  quantities  of  it  To  meet  Uie  changed 
demand,  defendant  ceased  to  produce  for  the 
nuufeet  ,the  lai^er  sizes,  such  as  lump  and 
steamboat  coat  To  that  end.  It  Introduced  ad- 
ditional rollers,  which  broke  and  rebn^  the 
coal.  It  also  Introduced  scre^  for  the  sq>a- 
ratlon  of  the  budcwheat  coal;  also,  increased 
the  size  of  the  meshes  through  which  the 
chestnut  coal  dn^ped,  one-«Igfath  of  an  Inch. 
These  and  other  changes  In  methods  and  ma- 
chinery were  adopted  for  the  preparation  of 
the  coal  to  meet  the  new  market  demand.  As 
a  result  the  master  finds,  some  coal  wbidi 
under  the  old  methods  would  have  gone.  In 
combination  with  bone  and  slate,  to  the  dunqi, 
has  been  saved  and  paid  for  to  plaintiffs,  but 
that  more  than  the  equivalent  of  this  saving, 
In  consequence  of  the  additional  breaking  to 
reduce  it  to  smaller  sizes,  has  been  lost  In  dust 
and  buckwheat  coal,  both  being  proportionate- 
ly Increased.  And,  although  the  master  finds 
the  motive  for  the  method  la  preparation  was 
only  to  create  a  salable  product  be  also  con- 
dudes,  to  use  his  own  language,  that,  while 
defendant  "has  not  deliberately  broken  down 
coal  for  the  primacy  purpose  at  avoiding  the 
payment  of  royalties,  yet  the  effect  of  this  pro- 
cess has  greati^  diminished  the  value  of  the 
lessor's  Intowt  when  measured  by  the  chan- 
ged standard  of  production  and  payment  of 
royalty.  The  lesser  royalty  prescribed  by  the 
lease  for  chestnut  coal,  and  the  fact  that  the 
defendant  has  never  paid  any  royalty  for  pea 
or  buckwheat  sizes,  have,  In  connection  with 
the  conditions  of  tiie  market  contributed  to 
the  greater  production  of  stove  coal  (the  high- 
est grade  In  the  product),  and,  consequently, 
to  a  very  large  Increase  at  chestnut  and  the, 
smaller  dzes;  fOr  tbs  lesser  mai^et  prices  re- 
ceived for  these  smaller  sizes  have  heea  more 
than  counterbalanced  In  the  greater  one  for 
stove  coal,  and  In  the  lesser  expenses  on  royal- 
ty account  for  the  g^eral  ooal  product."  The 
master  then,  by  a  course  of  reasoning  which 
amply  vindicates  his  conclusions,  thus  Inter- 


prets the  contract:  *^  our  (pinion,  nothing 
smaller  than  chestnut  was  to  be  paid  for  by 
the  ton,  and  there  was  no  iateotI<ni  of  provid- 
ing for  payment  on  pea  and  buckwheat  coal. 
This  conclusion  derives  much  strength,  in  our 
mind,  from  the  fact  tliat  the  lease,  whether 
as  regards  the  original  or  the  ext«ided  term, 
expressly  provides  only  half  price,  ot  sevra 
and  one-half  cents  per  too,  for  chestnut  cool, 
the  smallest  size  then  known  to  the  trade;  and 
fun  price,  or  fifteen  cents  per  ton,  for  all  other 
kinds  of  coal  to  be  paid  for.  A  omstmction 
whereby  pea  and  buckwheat  coal,  then  un- 
known to  the  maAet  by  Teaacm  of  their  Inferi- 
ority evoi  to  chestnut  oosl,  should  be  paid  for 
at  double  the  Realty  i^ced  tqpon  chestnut 
and  at  a  n^alty  equal  to  Uiat  fixed  for  aU  the 
larger  sizes,  would  be  unreasonable,  and.  In 
our  judgment  clearly  unwarranted."  As  to 
coal  consumed  nnder  the  bcrilers,  be  says: 
"Our  further  conclusion  is  that  pigment  was 
cont^plated  for  only  such  of  these  ttu«e  prod- 
ucts of  coal  mined  as  should  be  sold  and  mar- 
keted, and  that  the  tmna  of  Ibe  lease,  viewed 
In  the  Ugbt  of  its  subjeet-mattov,  do  not  con- 
template any  per  ton  royal^  for  coal  that  may 
be  used  xmdea:  the  d^nduif  a  boHers.  WhUe 
the  terms  of  Uie  lease  In  this  latter  respect 
are  not  as  dear  as  they  might  well  have  been 
made,  we  are  nevertheless  convinced  of  the 
correctness  of  our  conclusions  from  a  consider- 
ation of  Its  context— the  well-known  methods 
of  hoisting  and  preparing  tiie  coal  from  the 
mines  means  of  the  use  of  extensive  steam 
power  obtained  by  the  Incidental  conaumptton 
of  the  coal  Itself,  and  the  goieral  pniposes 
of  the  lease."  And  this  last  eonchialon,  the 
master  shows,  from  the  terms  of  the  lease  and 
invariable  costom,  to  be  a  correct  one. 

But  tb&i  arises  uiothw  question,  vis.:  Bven 
If,  by  the  terms  of  the  lease,  at  the  date  of  it, 
It  was  not  In  contemplation  of  the  parties  that 
any  less  size  than  chestnut  should  be  paid 
for,  nevertheless  is  not  the  defendant,  nnder 
a  reasonable  InteriffetatlQn  of  the  contract 
answerable  for  additional  royalty  on  account 
of  the  largely  Increased  production  of  diratnut 
coal,  altogether  beyond  the  Intention  of  the 
parties  at  the  date  of  their  cmtract  and  be- 
cause of  the  excessive  productlcn  of  pea  coal, 
caused  by  the  Increased  quantl^  of  chestnut? 
The  contract  Is  silent  as  to  what  proportion 
of  the  whole  product  shall  be  chestnut  and  be 
paid  for  at  half  price.  The  plaintiffs  argue 
that  the  contemporaneous  facts  and  customs 
of  the  mining  business  at  the  date  of  the  con- 
tract must  be  assumed  as  having  been  within 
the  contemplation  of  the  parties,  and  that  on 
such  knowledge  they  contracted;  that  when 
half  price  was  fixed  for  diestnut  coal,  they 
meant  half  price  for  such  quantity  as  resulted 
from  mfnlng  and  preparation  In  that  mining 
territory  at  that  date.  The  defendant  in  re- 
ply, argues  that  the  lease  provides  tcx  break- 
ing the  coal,  and  tiiat  Its  very  silence  as  to  the 
extent  it  shall  be  broken,  or  the  proportion  of 
the  sizes,  leaves  defendant  tree  to  adopt  such 
methods  for  the  future  as  will  adapt  the  coal 
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to  the  market  demand,  without  tberebr  Jn- 
cfeoslng  its  liability  tor  n^altr.  The  master 
comes  to  tlils  concluBkm:  "In  our  opinion,  the 
terms  of  the  leaae  folrly  contenq»late  the 
breaking  of  the  whole  mine  product  Into  the 
different  sizes  of  what  was  prepared  coal'  In 
1861,  with  their  proportionate  pgeentages  to 
one  another,  by  means  of  the  methods  and  ap- 
idlances  In  general  use  at  that  thne,  and  the 
manner  then  o^ployed  of  operating  such  ap* 
pUances,  If  the  demands  of  the  defendant^a 
market  for  sdllng  coal  reasonably  require  the 
breakbv  and  preparation  <tf  the  ^oduct  to 
that  extent,  and  the  operation  be  performed 
•with  as  much  economy  and  as  little  waste  as 
may  he*;  and  paym^t  of  royalty  measnred 
by  this  standard  Is  all  that  tiie  contract  calls 
for.  To  this  extent  we  concur  with  the  posi- 
tion of  counsel  for  the  defendant;  but  we  find 
nothing  &i  the  terms  of  the  lease  which  con- 
tonplates  the  breaking  of  this  mine  iwoduct 
to  a  greats  extent  than  that  already  indicated, 
and  while  new  conditions  of  the  market  for 
the  sale  of  the  defmdanl^B  coal.  In  ecnnpetltlai 
with  other  opnaton,  tarn  Jostlfled  It  tai  adopt- 
ing methods  and  machlnezy  by  which  not  only 
an  the  mine  product  has  been  broken  to  pre- 
pared sizes,  but  to  the  smaller  of  these  slses, 
whereby  a  greatjvopcoilQnate  Increase  of  chest- 
nut and  pea  coal  has  occmred,  these  were 
not  contemplated  by  the  contract,  and  there- 
fore the  phUntlfls  are  entitled  to  payments  of 
royalty  vpoa  the  standard  above  Indicated." 
TVhUe  It  la  difficult  to  demonstrate  that  such 

•  was  clearly  the  Int^  of  the  parties,  It  la  very 
easy  to  show  that  the  aisument  at  defendant 
leads  to  an  unreasonable  concluaicm,  and  one 
that  works  palpable  Injustice  to  tiie  landlord; 
tm,  if  paymmt  under  the  .ctmtract  be  moas- 
nred  1^  the  preparation  of  the  coal  to  any  size 
which  defendant  thinks  may  salt  the  market, 
then.  If  the  market  demand  Is  mainly  for  pea 
and  buckwheat,  and  nearly  all  of  It  be  crash- 
ed to  Oiose  sizes,  ^alntUTs  are  entitled  to  al- 
most no  Realty.  The  size  of  coal  the  msrket 
demands,  and  win  alons  accept,  win  doabtleas 
detennlne  the  die  which  defendant  wUl  i»e- 
pare  and  sh^;  but  It  cannot  derive  the  les- 
aor  oi  hip  right  of  ctmtract  pa^SMut;  that 
must  be  determined  by  what  the  parties  as- 
sented to  at  the  date  of  the  contract,  and  by 
their  oontrad;  and  not  something  wholly 
nnforeseen  by  etthtf.  It  Is  suffidoit  to  soy 
that  with  a  somewhat  obscure  agreonent,  and 
.  evidence  vague,  at  best,  to  guide  him,  the  mas- 

'  ter  adopts  that  view  which  Is  most  ctmsonant 
with  reason,  and  in  no  way  conflicts  with  any 
of  the  terms  of  the  written  contract  In  so 
dfrfng,  he  fidlowB  the  snj^estions  In  Naviga- 
tion Go.  V.  Moore,  2  Whart.  477;  Dunham  v. 
Haggerty,  UO  Pa.  St  SOO,  1  AtL  667;  and 
lAnce  V.  Goal  Co.,  103  Pa.  St  81*  2»  AtL  755. 
We  affirm  his  conclusion. 

The  nuuter  tbm  finds  that,  at  the  date  of 
the  contract,  the  proportion  of  diestnut  coal 
did  not  exceed  15  par  cent  of  the  product  of 
the  mine,  and  that  pea  coal,  which  then  went 
Into  the  dump,  equaled  9  per  cent,  of  the  prod- 


uct; that  tram  Februaiy  1,  1S73,  the  date  of 
settlement  between  lessor  and  lessee,  to  Au- 
gust 21,  1803,  there  were  prepared  as  cheat 
nut  coal,  in  excess  of  this  15  p^  cent,  188,- 
468  tons;  and  that  for  every  additional  ton 
In  excess  of  this  praoentage,  there  has  been  an 
excess  of  pea  coal  amounting  to  four-tentbs 
of  a  ton,  (u-  75.378  tons.  On  this  the  master 
computes  royaltyr-15  cents  tor  excessive  pro- 
duction of  chestnut;  for  one>halt  the  esKSs- 
Ive  production  of  pea  cosl,  which,  but  tor 
the  new  method  of  preparation,  would  have 
been  large^ized  coal,  IB  cents;  and  on  the 
other  half,  which  would  have  been  chestnut, 
7%  cents.  This  last  computation  afterwards, 
<xi  exceptions,  the  master,  sitting  as  Judge, 
found  to  be  error,  uid  that  the  whole  of  the 
excess  of  pea  coal,  on  the  evidence,  should  be 
treated  as  what  otherwise  would  have  been 
larger  size  than  ciitajmut,  and  therefore  rated 
at  16  cmts  per  ton.  As  thus  computed,  the 
balance,  ^th  Interest  due  ttom  defendant  to 
plalntUFs,  was  determined  to  he,  on  August 
21, 1883,  942,116.77. 

Of  the  twenty-two  aielgmnents  (tf  emx  pre- 
ferred by  appellant,  all  except  the  thirteenth 
are  to  findings  ttf  fact  and  condtislons  ot  law 
touching  the  master's  interpretation  of  the 
contract  While  we  have  considered  them 
all,  we  are  unable  to  sustain  any  one  of  them, 
except  the  thirteenth,  and  this  we  sustain  only 
in  part  In  this  assignment,  it  Is  daimed 
tiiat  the  knowle^e  of  the  lessor,  plaintiffs' 
ancestor,  of  the  percmtage  of  production  of 
chestnut  coal,  and  his  receipt  of  the  royalty 
prices,  fixed  the  Intainetation  of  the  agree- 
ment not  only  tor  himself,  but  for  Ids  de- 
scendants, who  now  reprewnt  him  in  the  con- 
tract There  is  nothing  In  the  evidence.  In 
this  particular,  tending  to  Show  that  at  tliat 
early  date  thoe  was  any  qaestion  as  to  the 
tnteriwetatlflo  of  the  contract  by  either  party. 
The  coal  business  was  at  the  date  of  the  ac- 
counts from  the  settlement  in  1878,  to  1881, 
In  a  very  depressed  condition.  The  retoma 
during  that  p^od  showed  a  production  of 
chestnut  coal  running  finm  28  to  80  per  cent, 
«■  6  to  15  per  cent  above  the  average  at  the 
date  of  the  ctmtract  The  lessor,  on  Jime  8, 
1878;  had  received  a  retam  of  cool  mined, 
from  Davis,  sublessee  of  defendant  It  show- 
ed lump  and  pr^Mired  coal,  4,871)^  tons;  chest- 
nut 2,488  tons.  Of  this,  the  lessor,  although 
the  letter  Is  not  produced,  evidently  complain^ 
ed;  for  plalntifTs  offer  In  evidence  the  reply 
of  Davis,  June  6,  1878,  which  to  some  oEtrat 
dlsdoses  the  grounds  of  tin  complaint  It 
says:  "The  coal  mined  at  Warrior  Bun  can- 
not he  sold  for  fxao.  ptni^oses,  nor  fw  steam, 
and  consequently  has  to  be  broken  down  Into 
domestic  sizes,  and  lia^  to  sdl  at  that  The 
return.  Instead  of  being,  as  you  say.  In  chest- 
nut Dunre  than  half  the  product  of  the  mine, 
is  as  f<dl6ws:  7,360  tons,  total  amount 
mined,  2,488  tons  chestnut,  or  about  SO  per 
cent.,  which  is  the  anurant  we  are  obliged  to 
make  in  these  times,  and  which  Is  no  greater 
than  L^Igh  TaUey  Coal  Co.*  Swoyw,  and 


Digitized  by 


Google 


496 


88  ATLAimO  KEPOBTEB. 


others  are  making  outside  of  lump-coal  ship- 
ments. Now,  Colonel,  I  appreciate  your  for- 
mer generosity,  and  know  your  liberality," 
etc.  This  assumes  that  complaint  had  been 
made  by  Col.  Wright,  the  lessor,  that  an  un- 
due quantity  of  chestnut  coal  was  being  pro- 
duced. The  lessee  seeks  to  excuse  it,  be- 
cause of  an  exigency.  The  lessor  accepts  pay- 
ment, however,  notwithstanding  the  Excess  of 
chestnut,  at  half  the  price  of  lump,  and  re- 
ceipts in  full;  and  bo  he  continues  to  accept 
payment,  and  receipt  In  full,  down  to  March 
7,  1881.  He  died  September  2,  1881.  Clear- 
ly, he  had  full  knowledge  of  the  excessive 
production,  and  protested  against  it,  but,  be- 
ing appealed  to  by  Davis,  waived  his  right, 
and  receipted  In  full;  and  so  with  each  return 
up  until  his  death.  This  was  not  an  interi»%- 
tatlon  of  tbe  contract  favorable  to  defendant. 
Rather,  it  was  directly  the  reverse.  But, 
with  full  knowledge  of  his  right,  every  receipt 
of  money  In  full,  on  an  account,  embracing 
tbe  excess,  was  a  waiver  of  his  right  to  insist 
on  a  strict  interpretation  of  tbe  contract  in  his 
favor.  The  payments  may  not  have  been  In 
full  of  what  was  his  due,  but  he  chose  to  ac- 
cept them,  aod  his  representatives  cannot 
now  go  behind  them.  *  It  was  an  act  of  gen- 
erosity on  the  part  of  tbe  lessor,  which  he 
bad  the  right  to  exercise.  This  Is  not  the 
case  of  a  false  return  accepted  by  the  lessor, 
as  In  Dunham  v.  Haggerty.  110  Pa,  St  560, 
1  Atl.  667;  It  Is  a  correct  statement  of  tbe 
fact,  with  an  appeal  to  generosity  for  a  re- 
duction In  price.  And  it  does  not  follow  that 
either  his  knowledge  or  generosity  must  be 
imputed  to  his  representatives,  so  far  as  con- 
cerns payments  made  to  them.  There  Is  no 
proof  of  knowledge  on  their  part  that  the  pro- 
duction of  chestnut  coal  was  in  excess  of  that 
within  the  meaning  of  the  contract,  nor  any 
evidence  of  an  exigency  appealing  to  their 
generosity  to  prompt  a  waiver  of  their  right. 

We  are  of  opinion,  therefore,  that  computa- 
tion of  the  excess,  on  the  Interpretation  of  the 
contract  as  adopted  by  tbe  learned  master  and 
Judge  of  the  court  below,  should  be  made 
only  on  returns  dated  from  the  last  receipt 
of  Hendrick  B.  Wright,  next  to  and  Immedi- 
ately preceding  his  death.  In  all  other  par- 
ticulars the  master's  very  able  and  clear  re- 
port Is  appioved,  and  bis  decree,  as  herein 
modified,  is  affirmed.  It  is  ordered  that  the 
record  be  remitted  to  the  court  below,  that 
compntatl<m  be  made  as  herein  directed;  costs 
of  this  appeal  to  be  paid  In  equal  parts  by  ap- 
pellant and  appellees. 

MITCHELL,  J.  (dissenting).  I  would  re- 
verse this  judgment,  as  making  a  new  eon- 
tract  for  the  parties.  In  the  light  of  subsequent 
events,  in  place  of  the  one  they  made  for 
Qiemselves.  I  do  not  find  any  basis  in  the 
tease  for  the  maater's  asBomptlon  that  It  con- 


templates "the  breaking  of  the  whole  mine 
product  Into  the  different  sizes  of  what  was 
prepared  coal  in  1864,  with  their  proportionate 
percentages  to  one  another,  by  means  of  the 
methods  and  appliances  in  general  use  at  that 
time."  It  is  In  tbe  highest  degree  unjust  and 
Illogical  to  suppose  that  In  an  agreement  made 
to  extend  certainly  over  10  years,  and  at  tbe 
lessee's  option  for  99  more,  the  latter  cut 
themselves  off  from  Improved  methods  of  min- 
ing, and  bound  themselves  to  the  methods,  ap- 
pliances, and  proportions  of  product  commonly 
used  at  that  date.  On  the  contrary,  the  lease, 
in  my  view,  gave  the  appellants  the  clear  right 
to  produce  the  different  sizes  of  prepared  coal 
without  restriction  as  to  the  proportion  of  each 
to  the  whole.  They  were  to  pay  the  same  roy- 
alty on  all  the  sizes  from  the  "lump"  to  "stove 
No.  4,"  but  could  produce  as  much  or  as  little 
of  each  as,  in  their  Judgment,  would  be  most 
profitable,  and  therefore  could  reduce  it  all  to 
stove  No.  4,— tbe  smallest  prepared  size  on 
which  the  full  royalty  was  payable.  This  Is 
all  that,  in  fact,  they  have  done.  The  market 
calling  for  a  larger  proportion  of  tbe  small 
sizes,  tliey  have  iMissed  the  coal  through  the 
rollers  twice.  Incidentally,  in  so  doing,  they 
have  made  more  of  the  chestnut  size  than  be- 
fore; but  the  production  of  (Aestriut  was  al- 
ways incidental,  both  at  tbe  time  of  the  con- 
tract and  now.  If  the  demand  for  chestnut 
had  ceased  altogether,  so  that  it  became  tm- 
salable,  appellants  would  nevertheless  have 
had  to  pay  for  It,  for  they  had  taken  that  risk 
in  their  bargain,  and  it  would  have  been  tbeii' 
loss.  In  fact,  the  demand  Increased,  and  that 
Is  their  legitimate  profit.  Of  course.  If  larger 
sizes,  requiring  full  royalty,  were  intentionally 
reduced  to  chestnut,  they  vPould  still  have  to 
pay  full  royalty,  for  the  contract  does  not  con- 
template tbe  production  of  chestnut  except  as 
a  necessary  hicldent  to  the  production  of  the 
stipulated  "prepared"  sizes.  But  no  such  eva- 
sion of  royalty  appears  in  the  ease.  On  the 
contrary,  the  master  finds  explicitly  that  the 
additional  quantity  of  chestnut  Is  necessarily 
produced  by  tbe  reduction  of  lump  and  steam- 
boat to  the  smaller  sizes,  and  that  tbe  process 
of  double  rolling  Is  the  least  wasteful  plan  of 
reaching  tbe  desired  result. 

I  do  not  understand  the  appellants'  argu- 
ment to  claim,  as  the  opinion  of  the  court 
states  It,  that  they  could  prepare  the  coal  '*to 
any  size  which  the  defendant  thinks  may  suit 
tbe  market,"  but  only  to  any  of  tbe  stipulated 
sizes  paying  full  royalty.  The  former  claim,' 
IC  made,  is  clearly  too  broad;  but,  with  the 
limitation  to  sizes  paying  full  royalties,  the 
claim  not  only  avoids  entirely  the  reductio  ad 
absurdum  of  the  court,  but  Is  the  Just  and 
fair  Interpretation  of  the  contract,  and  shows 
tliat  the  appellants  were  at  all  times  within 
their  legal  rights,  and  have  accounted  fully 
for  an  of  complainants'  Just  demands. 
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(»  R.  X.  »3) 

MURR^r  T.  ALLBN,  Town  Treesnrer. 
(Supreme  Conrt  of  Rhode  Island.    Oct  28, 

1897.) 

SdXTAOB  WaT>R  —  From  STHBKT8—I<IABn.1TT  OF 

HuniciPAbiTT. 
A  town  li  not  liable  for  Injair  to  abatting 
property  from  nirface  water,  though  it  is  tum- 
a)  thereon  by  reason  of  the  liighway  and  the 
drain  thereunder  being  allowed  to  renuUn  oat  of 
reiMiir, 

Action  by  Ann  Murray  against  John  B.  Al- 
len, town  treasurer.  Defendant  demurs  to 
declaration.  ' 

Charles  H.  Page  and  P.  H.  Qulnn,  tw  plain- 
tiff.  Afliert  B.  Greene,  for  d^endant 

PER  CURIAM.  We  think  the  caas  stated 
In  the  declaration  Is  within  the  decision  In 
WatceOeld  t.  Newell,  12  R.  I.  76.  In  Inman 
T.  Trl^).  11  R.  I.  620,  relied  on  by  the  plain- 
tiff, the  cit7  of  Providence  was  hdd  liable, 
not  because  of  the  tumli^  of  surface  water 
onto  the  estate  of  an  abutting  ovm&,  bat 
becanse  It  had  so  changed  the  grade  of  other 
streets  than  that  oa  which  the  plaintiff's  land 
was  sitoated  as  to  allow  the  surface  water 
which  had  flowed  down  sncb  other  streets, 
and  otha  surface  water  which  bad  focmerljr 
been  ponded  at  some  distance  fran  the  plain- 
tiff's estate  to  run  down  the  street  on  which 
the  plaintiff's  estate  abutted,  and  thence  oato 
tbB  plaintifTs  land.  The  allegatl<m  the 
present  suit  Is  merely  that  the  town  has  negli- 
gently allowed  a  drain  under  the  highway, 
and  tiie.hlghwi^  Itself,  on  which  the  plain- 
tiff's land  abuts,  to  be  and  remain  out  of 
repair,  In  such  manner  as  to  turn  the  surface 
water  onto  the  plaintiff's  land.  And  see  Almy 
V.  Coggeshall,  Index  S8,  130.  36  AtL  1121. 
Demurrer  snstalned,  and  case  remitted  to  the 
common  pleas  division  for  further  proceedings. 


sustained  through  the  negligence  of  the  de- 
fendant corporation.  The  amount  awarded 
to  her  was  |5,000.  It  is  true  that  the  evi- 
dence shows  a  case  of  very  severe  and  prob- 
ably permanent  injury;  but,  where  substan- 
tial damages  are  awarded  In  an  action  of 
this  sort,  courts  are  very  reluctant  to  grant 
a  new  trial  on  account  of  the  Inadequacy 
thereof.  See  Manufacturing  Co.  v.  Smith,  9 
Pick.  12.  In  personal  torts  there  is  no  scale 
by  which  the  damages  can  be  graduated  i^Itb 
cratalnty,  and  hence  they  admit  of  no  othej 
test  than  the  Intelligence  of  the  Jury  governed 
by  a  sense  of  justice,  In  view  of  all  the  facts 
of  the  particular  case.  1  Wat.  New  Trials, 
451.  And  unless  the  verdict  is  such  as  to 
shock  the  conscience,  and  clearly  show  that 
the  Jury  must  have  been  influenced  by  passion 
or  prejudice,  or  that  tliey  proceeded  upon 
some  erroneous  hasls  in  arriving  at  their  con- 
clusion, the  court  will  not  interfere  therewith. 
See  Sedg.  Dam.  (6th  Ed.)  766,  note  3.  Such 
a  case  Is  not  presented  by  the  record  before 
us.  The  extent  of  the  plaintiff's  injuries,  and 
the  money  damages  which  would  adequately 
compensate  her  therefor,  were  questions  npon 
which  different  minds  might  very  naturally 
and  very  honestly  arrive  at  different  WHicln- 
slons.  The  Jury  were  In  the  best  possible 
position  to  Judge  intelligently  and  fairly  in 
relation  thereto;  and  while  the  amount  award- 
ed may  not  be  so  large  as  another  Jury,  or 
even  the  court,  perhaps,  might  award,  yet, 
there  being  nothing  to  show  that  it  does  not 
represent  the  honest  Judgment  of  competent 
and  fair-minded  men,  we  have  no  right  to  dis- 
turb It.  Petition  for  new  trial  denied,  and 
case  remitted  to  the  common  pleas  division, 
wltii  direction  to  enter  judgment  mi  the  ver- 
dict 


(»  R.  L  1H> 

HcQOWAN  V.  INTERSTATE  CONSOU- 
DATED  ST.  BY.  CO. 

(Sapreme  Coort  of  Rhode  Island.    Oct.  26, 
1807.) 

Damaobs— Adeqoact — Frrhonai.  Injuhieb. 

The  supreme  court  will  not  interfere  with 
a  suhstan'tial  award  of  damages  for  personal  in- 
juries as  beine  inndequate,  unless  the  verdict  Is 
sudi  as  to  uiock  the  conscience,  and  clearly 
shows  that  the  jury  must  have  been  influenced 
by  passion  or  prejudice,  or  that  they  proceeded 
upon  some  erroneous  basis  hi  arrivbig  at  their 
conclusion. 

Action  by  Katherlne  B.  HcGtoTran  against 
the  Interstate  Consolidated  Street-Railway 
Company.  There  was  a  verdict  for  plaintiff, 
and  she  petitions  for  a  new  trial.  Denied. 

Edwards  &,  Angell,  for  plaintiff.  Frank  S. 
Anudd,  for  defendant 

TILUNGHASr,  J.    The  plaintiff  petitions 
for  a  new  trial,  on  the  ground  that  the 
.damages  awarded  by  the  jury  were  grossly 
inadequate  to  compensate  her  for  tbe  Injuries 
38  A.-^ 


(SO  R.  I.  asi> 


In  re  BOWLER. 


(Sapreme  Court  of  Rhode  Island.    Oct.  1, 1887.) 

ISSOt-VEKOT  — BtAT  of  EXECUTION. 

WhM%  an  action  for  a  tort  was  brought  and 

Erosecated  to  judgment  pending  a  proceeding  in 
isolrcncy  against  defendant,  under  Gen.  Laws, 
c.  274,  the  issuing  of  an  execotion  on  such  judg- 
ment, prior  to  tbe  determination  of  tiis  right  to 
a  discharge,  was  illegal,  as  section  25  provides  for 
a  stay  of  execotion  in  case  the  debtor  u  adjudged 
insolvent. 

Petition  by  James  1.  Bowler  for  a  writ  of 

habeas  corpus.    Petitioner  discharged. 

Charles  Acton  Ives,  for  petitioner. 

MATTESON,  C.  J.  We  think  that  the 
scheme  of  Gen.  Laws  R.  I.  c.  274  ("Of  Pro- 
ceedings In  Insolvency"),  Is  to  place  the  ad- 
ministration of  tbe  affairs  of  an  insolvent 
wholly  in  the  court  in  Insolvency  from  the  time 
of  the  filing  of  the  petition  till  Uie  question  of 
the  debtor's  discharge  has  been  determined. 
To  this  end,  from  the  publication  of  notice  to 
creditors  on  the  petition,  the  disposition  and 
control  of  bis  property  is  taken  from  the  debt- 
or, and  the  property  placed  in  tbe  custody  of 
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Qw  Iftw*  FroTlEdoii  to  made  for  proof  of  debts 
and  daims  against  the  debtin-,  whetlur  arising 
In  contract  or  tort,  and  for  tbe  stay  oC  all 
poDding  suits  and  proceedings  against  tbe 
AebUff  tin  he  has  been  adjudged  insolTent  or 
the  petition  dismissed,  and.  If  an  adjudica- 
tion of  InsolTency  results,  for  a  stay  of  execu- 
tion till  tbe  determination  of  tbe  qnestl<Hi  of 
discharge.  It  will  be  observed  that  the  sbit- 
nte  (Gen.  Laws,  c.  274.  S  25)  provides  for  a 
stay  of  execution  In  case  tbe  debtor  Is  ad- 
judged Ittst^vent  A  suit,  therefore,  whether 
pending  at  the  time  of  the  filing  of  the  petition 
or  snlnequently  brought,  as  was  the  case  in 
the  present  Instance,  may  properly  proceed  to 
judgment  when  the  eialm  Is  unliquidated,  for 
tbe  purpose  of  ascertaining  the  amount  to 
which  the  plaintiff  la  entitled.  But  execution 
on  the  judgment  must  be  stayed  until  the  de- 
termination of  the  question  of  the  debtor's 
discharge.  We  think,  therefore,  tliat  though 
the  suit  referred  to  In  the  petition  may  hare 
pnqierly  proceeded  to  Judgment  for  the  deter- 
mination of  the  amount  of  the  claim,  tbe  ac- 
tion being  for  a  tort,  and  the  damages  un- 
liquidated, the  execution  should  have  been 
stayed  until  the  petition  in  insolvency  bad 
been  dismissed,  or  If  sustained,  as  it  has  since 
been,  until  the  determination  of  the  petitioner's 
right  to  a  discbarge.  We  are  of  tbe  oplnlcm 
that  the  issuing  of  tbe  execution  was  illegal, 
and  that  the  petitioner  is  entitled  to  be  dis- 
charged from  bis  commitment  thereon. 


(30  R.  I.  asi) 

DTBR  T.  SHOVE  et  aL 

(Supreme  Omrt  of  Bbodc  Island.    Oct.  12, 

1897J 

PjLBTHBBSaiP  —  DlSSOLCTION— GkWD    WlU,  —  AO- 

CODMTINO. 

A  firm  composed  of  W.,  D.,  and  S.  dissolved 
on  the  death  of  W.,  and  D.  and  S.  separated. 
The  old  firm  had  a  large  Hat  of  customers  in  its 
bn^ees  of  insurance.  A  third  person,  knowing 
that  3.  had  a  right  to  compete  for  the  continu- 
ance of  the  loBuranoe  business  with  the  old  cus- 
tomers, paid  him  a  sum  of  money  to  be  admitted 
into  partnenihip  with  him.  Held,  that  there  was 
no  sale  of  the  good  will  of  the  firm,  so  as  to 
entitle  D.  to  an  acconnting. 

Bin  by  Gharies  Dyer  against  H«>bat  M. 
Shore  and  another  toe  an  accounting.  Dls- 
missed. 

William  A,  Morgan,  for  complainant  WU- 
fion  &  Jenciies,  for  respondents. 

PER  CURIAM.  The  testimony  shows  that, 
upon  tbe  death  of  Addison  H.  White,  tbe  sur- 
viving partners  of  the  firm  of  A.  H.  White 
Co.  separated,  and  that  the  firm  had  a  large 
list  of  customers  In  Its  business  of  Insurance, 
which  is  the  cmly  thing  of  value  allied  to  have 
been  the  property  of  the  firm.  The  claim  here 
made  is  that  Herbert  M.  Shore  sold  tbe  good 
will  of  tbe  busings,  and  the  complainant,  as 
surviving  partner,  asks  an  account.  Upon  the 
dlssf^ution  of  the  firm,  both  partners  bad  the 
right  to  access  to  the  books  and  to  the  list 


of  customers  of  the  old  firm.  Both  had  tbe 
right  to  coDvete  for  tbe  eontinnance  ol  tbdr 
business  with  the  old  customers.  The  respood- 
&A  Sweet,  knowing  that  Shove  had  this  con- 
nection with  a  large  line  of  customers,  paid 
hhn  a  sum  of.  niMi^  to  be  admitted  Into  part- 
neniiip  with  him. '  It  does  not  appear  that  any- 
thing more  than  this  was  done.  No  exclusive 
right  to  the  old  business  was  cwveyed.  Tbs 
complainant  could  have  made  a  similar  ar- 
rangement  without  l^a^inglng  any  right  of  his 
former  partner.  Shore.  One  partner  had  as 
much  right  to  use  the  name  of  the  old  firm  as 
the  other.  There  was  therefwe  no  sale  of  the 
good  will  of  the  old  firm,  assuming  that  It 
existed,  and  hence  no  ground  Cor  the  biU  on 
that  account.  Bice  r.  Angell.  73  Tex.  356,  11 
&W.83&  Tbe  bin  Is  dismissed. 


STAPLES  T.  STAPLES  et  at 

(Snpreme  Court  of  Bhode  Island.   Oct  21, 
1887.) 

HOBTOAGBS  —  TWBSTT  TbaSS*  PoSBBSBIOM  —  PhS- 

SUHPTtON  OF  6ATI8FA.CT10K. 

A  bill  to  foreclose  a  mortgage  will  be  dis- 
missed where  it  appears  that  the  mortgagor  de- 
-fendant  has  remained  in  possesion  of  the  mort- 
gaged premises  for  more  than  20  reara,  without 
the  payment  of  Interest  or  a  recognition  bj  him 
of  the  mortgage  as  an  existing  obligation,  and 
his  testimony  that  the  mortgagee  forgave  him  the 
debt  is  corroborated  by  otlier  witnesses. 

Bill  by  Henry  Staples,  executor,  against 
Levi  Staples  and  another,  to  foreclose  a  mort 
gage.  Dismissed. 

Irving  Cbamplln,  fw  complainant  James, 
Wm.  R.  &  Theodore  F.  TUllngbast  for  re- 
spondents. 

PER  CURIAM.  TbB  testimony  shows  that 
the  mortgagor  (the  defendant)  has  remained 
In  possession  of  the  mortgaged  premises  for 
more  than  20  years,  without  the  paymrat  of 
interest  m  a  recognition  by  him  of  the  mort- 
gage as  an  existing  obligation.  These  facts 
give  rise  to  a  presomptlon  that  tbe  mortgage 
has  been  paid  or  released.  2  Jones,  Mortg. 
(4tb  Ed.)  IS  1196,  1196.  (Sonslstently  with 
this  presumption,  tbe  respondent  Levi  Sta- 
ples testifies  that  his  mother,  the  mortgagee 
(the  plaintiff's  testatrbOi  forgave  him  the 
mortgage  debt;  and  In  this  he  Is  corroborat- 
ed by  the  testimony  of  his  wlf^  and  also  of 
his  brother  Charles.  We  think,  therefore, 
that  the  bill  must  be  dismissed,  with  costs. 


(20  R.  I.  260) 

WHITTLE  et  al.  v.  UNITED  FIRE  INS.  CO. 

(Supreme  Court  of  Rhode  Island.   Oct  16, 

1897.) 

IsBDRANOB— Conditions  Scbsequsnt— CJosthaotb 
— A  ccEPTANCB— Pleading. 

1.  Provisions  of  an  insurance  policy  that  are  in 
the  nature  of  coniUtions  subsequent  have  no 
place  in  a  declaration  on  the  poUcy.  They  are 
matters  of  defense. 

2.  Where  a  provision  that  insnred  shaU  pay 
certain  assessments  in  addition  to  cash  premiums 
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is  made  a  part  of  Qie  consideration  for  the  poller, 
aod  a  conditioD  of  It,  the  acceptance  of  the  poller 
is  tantamount  to  an  agreement  to  make  such 
mrmenta. 

ft.  Where  a  declaratioii  on  an  insurance  poller 
alleges  in  a  general  war  the  performance  of  all 
conditionB,  it  need  not  allege  that  insured  had 
agreed  to  par  certain  assesaoients  in  addition  to 
cash  premiums,  the  asreement  to  pay  which  was 
ma^e  a  condition  of  tne  polit?. 

Action  by  Charles  P.  Whittle  and  otben 
against  the  United  Fire  Insurance  Companr. 
On  demurrer  to  the  declaration.  Oreimled. 

J.  Jerome  Hahn,  ttx  plalntlffa.  J<dui  T, 
Blodgett,  for  defendant 

MATTESON,  C.  J.  The  defendant  criti- 
cises the  decIaratltHi  because  the  plaintiffs 
hare  not  avrared  and  negatived  the  several 
provi^ons  contained  in  the  policy  which  are 
In  the  nature  of  conditions  subsequent,  the 
existence  of  the  facts  creating  which  wotild 
avoid  the  policy.  All  that  Is  necessary,  how- 
ever, for  a  plaintiff  to  do  in  declaring  on  a 
ciuitnict  of  Insurance,  is  to  set  forth  so  much 
of  It  as  will  show  a  right  to  recover.  2  May, 
Ins.'  I  SS9;  2  Greenl.  Bv.  (13th  Ed.)  |  376. 
Hence  It  follows  that  the  various  limitations, 
conditions,  and  stipulations  of  a  policy  which 
are  in  the  nature  of  conditions  subsequent, 
and  go  tp  defeat  the  liability  of  the  Insurer, 
are  matters  of  def^e,  and  have  no  place  In 
the  declaration.  Lounsbury  v.  Insurance  Ca, 
8  Conn.  4&9. 

The  objection  Is  also  taken  that  it  appears 
by  the  policy  that  It  was  a  condition  of  It 
that  the  Insured,  or  their  legal  representatives, 
shonid  pay,  in  addition  to  the  cash  premium, 
such  sums  as  might  be  assessed  by  the  direct- 
ors of  the  defendant  pursuant  to  the  laws  of 
the  state,  but  not  to  exceed  three  times  the 
amount  of  the  cash  premium,  and  that  it  does 
not  appear  In  the  declaration  that  such  agree- 
ment was  made  by  the  plaintiffs.  The  agree- 
ment, however,  being  made  a  part  of  the 
consideration  for  the  policy,  and  a  condltlbn 
of  It,  the  acceptance  of  the  policy  was  tanta- 
mount to  such  an  agreement;  and,  moreover, 
the  declaration  avers  that  the  plaintiffs  have 
In  all  things  kept,  fulfilled,  and  performed  all 
conditions  and  things  on  their  part  to  be  kept, 
foUIIled,  and  performed  to  entitle  them  to  re- 
cover on  the  contract.  Tripp  v.  Insurance 
Ca,  55  Vt  107.  Demorrer  overruled,  and  ease 
remitted  to  the  conunoD  pleas  dlvlalon  for  fur- 
ther proceedbuca. 


(«  N.  EL  r) 

DOHERTY  et  aL  v.  COTTER. 

(Bnpreme  Court  of  New  Hampshire.  Herri- 
mack.   July  27,  18&4.) 

iNTOXIOATIIfO  Ll<lVOaS— STATB  RBOUUTIOSft— IN- 
TBBBTATK  COHMBBOB— PaTHBHTS 

—Application. 
L  Gen.  Laws,  c.  100,  S  18,  makes  penal  the 
soliciting  or  taking  orders  for  intoxicating  lig- 
aors  in  the  state  for  delivery  in  another  state, 
with  cause  to  believe  ther  ue  to  be  brought 
within  the  state,  and  sold  in  violation  of  the 
laws  thereof.  ffeU,  that  ttie  price  of  liquors  sold 


1^  oersons  doing  business  In  another  state,  and 
delivered  to  the  purchaser  within  the  state  in 
the  original  packages,  In  violation  iHC  Sttdi  stat- 
ace.  prior  to  Act  Cong.  Aug.  8»  1890  (Wilson 
Bill),  can  be  recovered. 

2.  Where  payment  is  made  and  received  on  a 
general  account  of  many  items,  witiiont  any  ex- 
press application  of  it  by  either  partr  to  any  par- 
ticular items,  the  legal  presumption  is  that  it  is 
to  be  applied  to  the  payment  of  the  oldest  items 
dne  at  the  time  of  the  payment,  in  the  absence  of 
any  eqtUty  or  other  evidence  tending  to  show 
an  intention  to  make  a  dltCerent  ai^lication. 

Exceptions  from  Merrimack  county. 

Action  of  assumpsit  by  Michael  T.  Doherty 
and  another  against  Mary  Cotter  to  recover  the 
price  of  intoxicating  liquors  sold  and  delivered 
by  plaintiffs  to  defendant  There  was  a  ver- 
dict for  plaintiffs,  and  defendant'  excepts.  Ex- 
ceptions overruled. 

The  spedflcatlon'  Is  fbr  spirituous  liquors 
aold  on  eight  different  dates,  from  December 
9,  18S7,  to  Septembo:  20,  1888,  to  the  amount 
of  9580,  and  contains  credits  of  cash,  discount 
and  liquors  returned  from  January  14,  1888, 
to  Deconb^  24,  188S,  to  the  amount  of  f4S4; 
the  acthm  being  brought  to  recover  the  bal- 
ance of  fl46.  The  plaintiffs  Introduced  erl- 
dence  as  to  the  last  seven  items  In  tin  qped- 
ficatlon,  which  are  as  follows: 

1888.  Aug.  21.  H  hbl.  whisky   S55  00 

"  21.  2  packuig  casks   2  SO 

"    Sept  8.  %%hl  whisky   68  00 

8.  jPaekIng  casks   2  60 

*  20.  1  bbl.  whiskr   92  00 

*  20.  Packing    1  00 

**       "  28.  1  dos.  porter   8  00 

The  last  item  was  abandoned. 

Facts  found  by  the  conrt:  The  plaintiffs  re- 
sided In  Massachusetts,  having  their  place  of 
business  In  Boston.  The  defendant  resided 
and  did  business  In  G<Hicord,  In  this  state. 
The  three  casks  of  whisky  embraced  In  the 
items  given  above  were  ordered  by  the  defend- 
ant, and  were  sent  to  her  at  Concord  by  the' 
plaintiffs,  the  price  being  ¥221,  Including  cost 
of  casks  and  packing.  They  were  sent  by 
railroad  from  Boston,  marked  In  the  plaintiffs* 
name,  were  received  at  the  railroad  station  at 
Concord,  and  were  drawn  away  from  the  sta- 
tion by  a  teamster  employed  and  paid  by  the 
defendant  The  freight  from  Boston  to  Ctm- 
ccrd  on  the  liquor  sent  August  21st  and  Sep- 
tember 20th  was.  paid  by  the  plalntlffa  The 
plalntlffa  took  bills  of  lading  from  tl^e  rail- 
road company  In  their  own  name,  and  for- 
warded the  same  by  mail  to  the  defendant. 
The  bills  were  produced  by  the  teamster,  and 
surrendered  to  the  railroad  company  on  de- 
livery of  the  pat&ages.  ^nie  casks  sent  In 
September  w^  concealed  within  larger  casks, 
marked  "Grockeryf"  by  the  defendant's  re- 
quest tor  the  purpose  ut  decdvlng  the  offlorars 
of  the  coimty  as  to  the  true  character  of  the 
goods.  The  plaintiffs  offered  no  evidence  as 
to  the  other  items  in  the  specification,  excq?t 
Oie  fact  that  th^  had  sold  the  defendant 
Uqnors  previous  to  August  21.  1888,  at  dif- 
ferent times,  for  which  orders  were  sometimes 
recdved  1^  their  agent  at  Concord,  and  some* 


Digitized  by 


Google 


600 


88  AIXANTIC 


BiSFOBTEB. 


01.  H. 


times  sent  bj  her  to  them  at  Bostcm  tv  maU. 
The  sale  and  ddlTory  of  the  Uquora  m  which 
the  flight  Tras  paid  hy  the  pUUntlffs  were  at 
Concord,  and  of  the  other  pa(&age  at  Boston; 
The  llquoTB  were  deltva^d  to  the  defendant 
In  the  same  unbroken  packages  In  \rtiich  th^ 
left  Boston. 

The  defmdant  Introduced  no  evidence,  but 
moved  for  a  ntxisuit,  ahw  for  a  verdict,  on 
the  ground  that  the  sale  and  delivery  were  at 
Concord,  and  tiiat  the  idalntlffs,  being  guilty 
of  a  violation  of  the  statute,  are  denied  a 
remedy  by  oar  courts,  and  also  upon  the 
ground  that  the  credits  were  lai^r  tbazt  the 
price  of  the  goods  of  which  the  sale  was 
proved.  Ibe  motion  was  deuled,  and  the  de- 
ftodant  excepted.  Verdict  for  the  plalntiEfa 
for  9143,  and  interest  from  the  date  of  the 
writ,  and  the  defendant  excepted. 

J.  S.  Matthews,  for  plaintiffs.  Albin  & 
Martin,  for  defendant. 

BLODGETT,  J.  The  questions  arising  up- 
on the  sale  and  delivery  of  the  liquors  were  de- 
cided adversely  to  the  defendant  In  Durkee  v. 
Moses,  67  N.  H.  115,  23  Atl.  793;  and  the  re- 
maining question,  as  to  the  application  of  the 
credits  on  the  plaintiffs'  specification,  was 
likewise  so  decided  in  Bancroft  t.  Holtcm,  59 
X.  H.  141.    Ebcceptlons  overruled. 

SMITH.  J^t  did  not  sit  The  othen  con- 
curred. 

(68  N.  H.  4) 

McDonald  v.  metbopolitan  life 

INS.  CO. 

^Supreme  Court  of  New  Hampshire.  Boekhig- 
ham.  July  27,  imi.) 

IsBORAVCB—CoKDiTioN's— For pEiTURB— Rights  or 
Issoasn— Action  for  Moxbt  Receivrd 
—When  Liss — Parties. 
1.  An  application  for  life  {nsDrance  and  a 
medical  examination  each  stated  insured's  oc- 
cnpatioD  to  be  "latrarer,"  and  that  he  was  not 
connected  in  any  way  with  the  ale,  wine,  or 
liqnor  business.  The  representations  and  an- 
swers therein  were  warranties,  and  formed  the 
tmsis  of  the  contract  of  Insurance,  and  the  appli- 
cation provided  that  any  untrue  answers  would 
render  the  policy  void.  The  policy  provided  that 
the  application  should  be  a  part  of  the  con- 
tract, and  that  the  insured  should  not  be  con- 
nected with  the  ale,  wine,  or  liquor  business 
unless  specified  In  the  application  or  permi>!.sion 
should  l>e  Indorsed  on  the  policy  by  the  com- 
pany; that  agents  could  not  make,  alter,  or 
discharge  contracts  or  waive  forfeitures;  that, 
if  any  of  the  warranties  were  not  true,  the  policy 
should  be  void;  and  that,  whenever  the  policy 
terminated,  all  premiums  should  be  forfeited  to 
the  company.  Insured  was  a  mechanic,  but  had  a 
grocery,  in  which,  when  not  employed  at  his  trade, 
he  sold  ale,  vrine,  and  liquor.  The  company's 
soliciting  agent,  who  wrote  and  took  the  applica- 
tion, and  also  Its  agents  who  collected  the  pre- 
niiums  for  three  years,  knew  insured's  business. 
Ita  assistant  euperintendent  of  agents,  who  was 
also  a  solicitor,  was  at  insured's  store  at  least  12 
times  during  SDch  three  ^ears,  knew  insured's 
business,  and  made  no  objection.  Insured  made 
no  attempt  to  conceal  his  business,  never  read  or 
heard  read  the  application  or  policy,  and  did  not 
know  the  contents  until  the  company  canceled 
the  policy,  at  the  end  of  about  three  years*  on 


learning  his  business,  Bdd,  tiiat  the  termina- 
tion of  the  contract  by  the  company  did  not  for- 
feit to  It  the  pronlumspaid,  ana  Insured  was  en- 
titled to  a  return  of  the  equitable  value  of  his 

policy. 

2.  Where  the  insured  in  a  life  policy  is  entitled 
to  a  return  of  the  equitable  value  of  tiis  policy 
ou  Its  being  declared  forfeited  by  the  company, 
he  may  recover  it  in  an  action  for  money  had  and 
received. 

S.  The  insured,  and  not  the  beneficiary,  ii  the 
proper  party  itomtiff  hi  such  action. 

Assumpsit  by  William  A.  McOonald  against 
the  Metropolitan  Life  Insurance  Company  for 
money  bad  and  received.  Heard  on  an  agreed 
statement  of  facts.  Case  discharged. 

The  facts  agreed  are  as  follows:  The  de- 
fendants Insured  the  plaintlfTs  life  for  the 
benefit  of  his  wife,  and  the  action  Is  brought 
to  recover  the  sums  paid  as  premiums  on  the 
policy.  The  plaintiff  signed  an  application 
and  a  medical  examination,  each  of  which 
stated  as  bis  occupation,  "laborer,"  and  that 
be  was  not  connected  In  any  way  with  the 
ale,  wine,  or  liquor  business.  The  application 
stated  that  the  signer  thereby  declared  and 
warranted  tliat  the  representations .  and  •an- 
swers made  therein  and  In  the  medical  ex- 
amination were  strictly  correct  and  wholly 
true;  that  they  should  form  the  basis  and 
become  part  of  the  contract  of  Insurance;  and 
that  any  untrue  answers  would  render  the 
policy  null  and  void.  The  policy  provided  that 
the  application  should  be  a  part  of  the  con* 
tract,  and  was  made  subject  to  certain  condi- 
tions, one  of  which  conditions  was  that  the 
person  Insured  should  not  be  connected  In  any 
capacity  with  the  ale,  wine,  or  liquor  business, 
unless  80  specified  In  the  application,  or  un- 
less the  peniilsslon  of  the  company  should  be 
bidorscd  on  the  policy;  another,  that  agents 
were  not  authorized  to  make.  aUer,  or  dis- 
charge contracts,  or  to  waive  forfeitures;  and 
another,  that  If  any  of  the  warranties  referred 
to  were  not  .  true,  or  If  the  conditions  of  the 
policy  were  not  In  all  respects  observed,  the 
policy  shonid  thereupon  become  void,  and 
whenever  the  policy  should  terminate  all 
premiums  paid  shonid  be  forfeited  to  the  com- 
pany. The  plaintiff  was  trade  a  mason, 
but  bad  a  small  grocery  stor^  in  which,  when 
not  employed  at  his  trade,  he  sold  ale,  wine, 
and  liquor,  as  well  as  groceries.  The  ^plica- 
tion was  taken  by  a  soliciting  agent  of  the 
defendants,  who  knew  the  [dalntlff's  business, 
and  the  defendants'  agents  who  collected  the 
premiums  on  the  policy  bad  like  Itnowledge. 
The  defendants'  assistant  superintendent  of 
agents  for  the  district  in  which  the  plaintiff 
lived,  whose  pow^  were  to  act  as  soliciting 
ngent  and  to  supervise  the  other  soUcIt&ig 
agents  of  the 'district,  was  at  the  plaintiff's 
store  at  least  12  times  during  the  continuance 
of  the  policy,  for  the  purpose  of  Inspecting  the 
agent's  work,  knew  tbe  business  there  carried 
on,  and  made  no  objection.  Tbe  defendants 
bad  no  knowledge  that  the  plaintiff  was  en- 
gaged In  the  ale,  wine,  and  liquor  business, 
except  tbe  luiowledge  of  their  agents,  as 
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above  stated,  until  the  policy  had  been  running 
nearly  three  jears,  when  they  offered  to  give 
lUm  permlsslrai  to  engage  In  tbat  business, 
and  to  continue  the  policy,  on  condition  that 
the  amount  of  the  policy  should  be  reduced, 
but  the  amount  of  the  premiums  should  re- 
main as  before.  On  his  refusal  to  accept  the 
condition,  they  declared  the  jMjllcy  forfeited 
and  lapsed.  The  application  was  written  by 
the  defendants'  soliciting  agent,  and  neither 
that  nor  the  policy  was  ever  read  by  or  to  the 
plaintiff,  and  the  plaintiff  did  not  know  the 
contents  of  either,  or  that  the  defendants  ob- 
jected to  his  business,  until  their  offer  above 
mentioned.  He  made  no  attempt  to  conceal 
his  business. 

B.  J*  OaptUl,  for  plalntur.  Dranuaond  ft 
Dmmmond,  for  defendants. 

BIX)DQETT,  J.  In  receiving  the  applica- 
tion, the  agent  clearly  represented  the  defend- 
ants. Eastman  v.  Association,  65  N.  H.  176, 
18  Atl.  745.  Whether,  In  filling  it  up,  he  tech- 
nically represented  them  or  the  plaintiff,  is  not 
Important.  In  dther  case  the  defendants  can- 
not set  np  the  false  description  of  the  risk 
against  the  plaintiff  as  a  warranty;  and  the 
reason  tor  this  Is  that  It  would  be  a  fraud 
on  their  part  to  hold  him  to  the  tmth  of  the 
representations  which  be  did  not  In  fact  make, 
and  of  whose  falsity  they  must  be  deemed  to 
have  had  notice.  By  Issuing  the  policy,  the 
defendants  ratified  the  agent's  action  In  taking 
the  application,  and  became  chargeable  with 
his  knowledge  of  the  plaintiff's  business;  and 
by  receiving  the  subsequent  premiums,  colleot- 
ed  by  their  agents  with  full  knowledge  of  the 
business,  they  continued  to  be  chargeable  with 
such  knowledge  so  long  as  they  accepted  the 
premlim[i8.  This  estops  them  from  taking  to 
themselves  the  bmeflt  of  the  false  r^resenta- 
tions  wlthont  responsibility  for  It  They  can- 
not adopt  that  part  of  the  agait's  acts  beneficial 
to  them,  and  reject  the  rest  'TVIth  the  bene- 
fit they  must  accept  the  burden."  Eastman 
V.  Association,  supra;  Rader's  Adm'r  v.  Mad- 
dox,  150  U.  S.  12S,  14  Sup.  Ct  46.  They  are 
bound  to  repudiate  the  agent's  acts  In  toto,  or 
not  at  all.  The  contract  must  stand  or  fall 
as  an  entirety.  As  a  corollary  from  the  pre- 
ceding pr(^x>sitIons,  the  tmnlnatlon  of  the  con- 
tract hy  the  defendants  did  not  forfeit  to  them 
the  premiums  already  paid  upon  It.  But  this 
Is  90  for  another  reas(m,  to  which  no  excepUcm 
can  with  fairness  be  taken.  No  fraud  Is  Im- 
putable to  the  plaintiff.  On  the  contrary,  the 
facts  show  that  both  parties  acted  In  good 
faith,  and  were  alike  deceived  by  the  agent. 
By  his  fraudulent  conduct,  the  plaintiff  was 
unwittingly  placed  in  the  posdtlon  of  making 
a  false  r^resentatlon.  fcv  the  purpose  of 
Lccuring  a  valuable  contract,  which,  up«i  a 
truthful  statement  of  his  occiuiation,  could  not 
have  been  obtained;  and  by  that  representa- 
tion the  defendants  were  Induced  to  consum- 
mate the  contract,  and  subsequently  to  termi- 
nate it    "When  both  the  insured  and  the  in- 


Burer  are  deceived  by  fraudulent  acts  of  an 
agent,  *  *  *  If  both  parties  acted  bona  fide, 
the  policy  should  be  canceled  and  the  premiums 
returned."  Insurance  Co.  v.  Fletcher,  117  V. 
S.  519,  6  Sup.  Ct.  837.  In  such  a  case  the 
Insurer  cannot  take  advantage  of  a  provlsIOD 
of  the  policy  that  "whenever,  for  any  cause, 
this  policy  shall  terminate,  all  premiums  paid 
shall  be  forfeited  to  the  company,"  because, 
in  the  language  of  Miller,  J.,  In  Insurance  Co. 
V.  Wilkinson,  13  Wall.  233,  "It  would  be  an 
act  of  tuid  faith  and  of  the  grosseat  Injustice 
and  dishonesty."  See,  also,  McKee  t.  Insnr^- 
ance  Co.,  28  Mo.  SS3. 

In  the  absence  of  any  forfeiture,  It  Is  In- 
stinctively manifest  that,  when  such  a  contract 
is  terminated  by  the  Insurer  from  a  cause  like 
the  one  disclosed  by  this  case,  the  Insured  should 
have  some  cwnpensation  or  return  for  the 
money  already  paid  on  the  contract  He  lias 
an  equitable,  and,  in  our  opinion,  a  legal,  right 
to  have  this  amount  nestored  to  him,  subject 
to  a  deduction  for  the  value  of  the  insurance 
enjoyed  by  him  during  the  existence  of  the 
policy.  In  other  words,  he  Is  entitled  to  have 
the  equitable  value  of  his  policy  (Insurance 
Co.  T.  Statham,  93  U.  S.  24,  33,  34);  and  this 
he  may  recover  In  an  action  for  money  had 
and  received,  which  Is  an  equitable  action, 
and  may.  In  general,  be  maintained  whenever 
the  defendant  has  money  belonging  to  the 
plaintiff,  which  in  equity  and  good  consdence 
he  ought  to  refund  to  him. 

The  objection  that  the  action  should  have 
been  brought  in  the  wife's  name  Is  of  little 
practical  consequence.  If  the  objection  is  well 
taken,  she  may  be  substituted  as  plaintiff  by 
amendment  Boudrean  v.  Eastman,  59  N.  H. 
467.  An  Inspection  of  the  policy,  however, 
shows  the  plaintiff,  add  not  his  wife,  to  have 
been  the  party  to  the  contract  with  the  defend- 
ants. It  was  made  upon  his  application;  it 
Issued  to  him  as  the  assured;  the  premiums 
were  paid  by  him;  and  It  was  his  Interest 
in  his  own  life  that  supported  the  policy.  The 
fact  tbat  the  policy  was  for  the  benefit  of  his 
wife  did  not  make  her  the  assured,  but  merely 
the  person  designated  by  agreement  of  the  par- 
ties to  receive  the  proceeds  of  the  p(dlcy  upon 
the  death  of  the  assured.  As  such,  she  had 
the  equitaUe  interest  In  the  policy,  but  not  the 
title  to  support  an  action  at  law  upon  it  In  her 
own  name  against  the  defendants,  or  f or  ttie 
recovery  of  the  premiums  paid  by  her  husband. 
Campbell  v.  Insurance  Co.,  OS  Mass.  389*  •>00, 
401.   Case  discharged.   All  concurred. 


(68  N.  H.  36) 

Appeal  of  BLA. 

(Supreme  Court  of  New  Hampshire.  Herri- 
nwck.  July  27,  1^.) 

anhintstsators  —  appotntmbxt —  aocouktiko-  - 
Probats  Courts  —  Jcribdiotion  —  Orders  - 

COLUTSRAI.  Att&OK  —  FhAUD  OP  PA.RTX  —  D<- 
PSKSE, 

1.  An  administrator,  on  appeal  from  a  decree 
settling  his  accounts,  cannot  cause  his  appoinC- 
meot  and  all  orders  relating  to  the  estate  *o  b4 
■et  aside  m  the  ground  that  decedent  was  wai 
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an  inhabitant  of  flie  coanty  where  the  eitate 
was  admlniatered,  and  bad  no  estate  in  such 
coonty,  where  the  petition  for  his  appointment 
aaaerted  ali  eBsential  jurisdictional  facts,  as  tlie 
determination  of  the  iffobate  court  cannot  be 
coIlateraUy  avoided. 

2.  A  representative  of  a  decedent  cannot  Im- 
peach an  order  of  coart  on  the  Eround  that  it 
waa  procured  by  decedent's  fraud. 

3.  Though  an  appointment  of  an  administra- 
tor was  Toid  on  the  ground  that  decedent  left  no 
Mtate  in  the  county  of  such  am>ointment,  yet, 
in  the  exercise  of  its  common-law  jurisdiction, 
the  probate  court  could  charge  such  administra- 
tor with  property  of  the  estate  brought  into  such 
county  by  him. 

4.  An  administrator  cannot  set  np  the  in- 
validity of  a  decree  under  which  he  has  obtained 
and  holds  property  ai  a  defense  to  an  accounting 
flierefor. 

Appeal  from  probata  court,  Bferrlmadc  coun- 
ty. 

Proceeding  by  George  W.  Ela,  as  adminis- 
trator of  the  estate  of  Joseph  "Ela,  deceased, 
for  the  settlement  of  bis  second  accotmt. 
From  the  decree  of  the'  probate  court  he  ap- 
pealed, assigning  errors  in  charging  him  with 
certain  specified  sums  and  disallowing  cer- 
tain specified  credits.  George  W.  ESa  died 
since  the  entry  of  his  appeal,  and  liis  admin- 
istrator, Blchird  lu  saa,  appeared  .and  filed 
motions  that  the  appeal  be  dismissed,  and 
that  the  probate  court  be  ordered  to  reverse 
its  decrees  and  dismiss  the  proceedings  relat- 
ing to  the  administration  of  the  estate  of 
Joseph  Ela,  and  to  revoke  the  grant  of  ad- 
ministration and  an  orders  and  decrees  ot 
said  court,  because  Joseph  Ela  was  not,  at 
the  time  of  his  death,  last  an  Inhabitant  of 
Merrimack  county,  bnt  was  an  Inhabitant  o£ 
Mobile,  in  the  state  of  Alabama,  and  bad  no 
estate  In  Merrimack  comity,  imd  the  pro- 
ceedlngs  In  the  probate  conrt  are  therefore 
void.  Denied. 

At  a  conrt  of  probate  for  Merrimack  coun- 
ty held  April  28,  1863,  George  W.  Ela,  then 
living  in  Concord,  In  said  county,  filed  his 
petition  representing  that  Joseph  Ela,  late 
of  Mobile,  in  the  state  of  Alabama,  had  lately 
deceased,  having  at  the  time  of  bis  decease 
an  estate  in  said  connty,  and  that  the  peti- 
tioner was  a  brother  and  next  of  kin  to  Jo- 
sepli,  and  praying  that  administration  there- 
of be  granted  to  him.  On  the  same  day  the 
petitioner  was  appointed  administrator  of 
the  estate,  and  in  May  he  returned  an  inven- 
tory, which  waa  accepted;  the  property  in- 
ventoried consisting  of  promissory  notes 
made  in  Mobile,  Ala.,  and  payable  In  the 
city  of  New  York,  and  stock  of  steamship 
and  railroad  corporations,  amounting  in  the 
whole  to  ¥68,240.  He  settled  bis  first  ac- 
count in  November,  1873,  and  presented  his 
second  account  In  July,  1882. 

The  appellant  offered  to  prove,  in  support 
of  tils  motion,  that  the  property  inventoried 
was  at  the  time  of  the  appointment  In  Wash- 
ington, J>.  0.,  and  bad  then  never  been  in 
the  county  of  Merrimack,  or  elsewhere  in 
New  Hampshire,  and  that  there  was  then  no 
property  of  the  estate  in  said  county  or  state; 


the  offer  embracing  also  rarlous  other  par* 
ticuiars  not  material  to  be  here  stated. 

Sylvester  Dana  and  J.  M.  Mitchell,  for  ap- 
pellant's administrator.  8.  a  Wsstman,  tax 
certain  heirs  of  Joseph  Ela. 

KJODGEIT,  J.  Extended  consideration  of 
this  case  is  unnecessary.  Few  words  need  be 
expended  to  show  that  there  Is  no  legal  or 
equitable  ground  for  the  plaintiff's  motions. 

1.  G.  W.  Ela's  appointment  as  administra- 
tor of  his  deceased  brother's  estate  having 
been  made  by  a  court  possessing  general  Ju- 
risdiction to  grant  administration  of  the  es- 
tates of  deceased  persons,  and  upon  a  peti- 
tion asserting  the  essential  Jurisdictional 
facts,  it  was  a  Judicial  determination  that 
the  facts  necessary  to  give  the  court  Jorls- 
dictlon  existed,  and  cannot  be  collaterally 
avoided.  Bpaulding  t.  Oroton  (June,  1804)i; 
Van  Fleet,  OolL  Attack.  U  637-017;  Fish- 
er T.  Bassett,  33  Am.  Dec  227,  note,  241^ 
243. 

2.  If  the  petition  was  teiae,  then  the  ap- 
pointment was  procured  by  a  f  rand  upon  the 
court,  which  the  plaintiff,  as  the  representor 
tlve  of,  and  a  privy  to,  the  petitioner,  cannot 
now  set  up  to  d^eat  the  ends  of  Justice. 
Tebbetts  t.  TUton.  81  N.  H.  287;  Adama  r. 
Adams,  51  N.  H.  897. 

8.  Assume  that  the  probate  court  had  no 
power  to  molcfl  fbe  appointment,  for  the  reo^ 
son  that  the  deceased  left  no  estate  In  tUa 
county;  tbe  snbseqnent  bringing  of  the  prop- 
erty here  by  the  administrator  wonid  ctmfer 
Jurisdiction  of  the  subjeetrmatter  upon  that 
court,  and  aotlwrize  It  to  charge  him  with 
the  i^perly.  In  the  exercise  of  Its  common- 
law  Jurisdiction  over  the  estates  of  deceased 
persona.  Steonu  t,  Wright  Bl  N.  H.  601, 

606,  eu. 

4.  Another  oonsUeratlon  fatally  odTOse  to 
the  plaintiff  la  that  a  party  eaiuiot  set  vf 
the  Invalidity  of  a  decree  under  which  he  has 
obtained  and  holds  proper^  as  a  defense  to 
an  accounting  for  that  property.  It  Is  use- 
less to  oiKue  such  a  self-evident  proposition. 
What  Is  dearly  apparent  need  not  be  proved. 

5k  Finally,  It  <»nnot  be  sncceasfnUy  contro- 
Twted  that  there  Is  Jurisdiction  of  the  prop- 
erty, and  EUi's  administration  of  It,  some- 
whwe;  and,  if  this  beso.  It  Is  dear  there  can 
be  JiurlBdiction  nowhere.  If  not  In  the  pro- 
bate court  for  this  connty.  Motions  denied. 
All  concurred. 


(MN.  H.  H) 

HUKLBDTT  T.  OUiOtlEB. 

(Sn^eme  Oonrt  of  New  Hampshire.  OraftML 
July  27,  1894.) 

JoDwaKT— Bionr  TO  EirroROfr-BxEocTun— SAX.B 

—  IVSOLVBKOT  OV  l>IBTOB  — EmOT— 
BlSHTS  OV  ASBIGNas. 

1.  Fob.  St.  c.  201,  1  26,  which  provides  that 

"the  proceedings  in  itisolvency  shaU  dissolve  ali 
attachments  of  the  debtor's  property  made  within 
three  montlis  before  the  beginning  thereof,"  ap* 

1  Opfaiion  bad  not  been  filed  Jan.  ^  1686, 
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plies  only  to,  attachments  on  mesne  process,  and 
not  to  a  seizure  on  execntion. 

2.  Thoa^  the  failure  of  the  shetilE  to  advesrUse 
and  Bell  goods  seized  tinder  execution,  in  the 
manner  required  by  Pub.  St  c.  232,  {  2.  renders 
such  goods  liable  to  seizure  by  other  creditors  of 
the  same  debtor,  the  debtor  Dimself,  or  his  as- 
signee in  insolvency,  has  no  right  or  interest  in 
the  property  entitlmg  him  to  fta  possession. 

3.  Though  the  judgment  creditor  had  reason- 
able cause  to  believe  that  at  the  time  of  the 
levy  under  his  judgment  the  debtor  was  insol- 
vent, he  was  not  thereby  prednded  from  pro- 
ceedmg. 

Trover  by  Charles  O.  Bnrlbntt  against 
Lewis  W.  Carrier  for  217  pieces  of  doth.  On 
agreed  facts.  Case  discharged. 

The  facts  agreed  are  as  follows:  *'Novem- 
ber  25,  1898,  Benjamin  jSreenbank  was  ad- 
judged Insolvent  by  the  judge  of  probate  of 
Grafton  county,  npon  his  own  petition,  filed 
November  17,  1883.  A  warrant  issued  No- 
rembttr  26tb  to  W.  B.  Blcbardson,  deputy 
sheriff,  as  messenger.  The  d^endant  was 
elected  and  appointed  assignee  X>ecanba' 
2etlL  At  the  October  term,  1898,  for  the 
Southern  jodldal  district  of  Orafton  county, 
George  H.  Goodhue  obtained  Judgment 
against  Greenbank  for  fOOLOS  dami«es  and 
$9.93  costs  of  suit,  the  date  of  judgment  be- 
ing October  19th.  Bxecntlon  issued  October 
23At  and  was  placed  in  the  hands  of  thtf 
plaluticr,  the  sheriff  of  the  countyt  who  seised 
the  cloth  November  13th,  placed  It  in  the 
bands  of  a  keeper,  and  was  proceeding  to  ad- 
vertise and  sell  It  upon  execution,  when  it 
was  taken  from  the  keeper  by  the  mess^ 
ger,  who  subsequently  delivered  tt  to  the  d^ 
fendant,  as  assignee.  The  defendant  subse- 
quently sold  it,  and  holds  the  proceeds  as  as- 
sets of  the  estate  of  the  Insolvent  Goodhue, 
bis  attorney,  and  the  plaintiff  had  reasonalde 
cause  to  believe  Greenbank  was  Insolvent  at 
the  time  the  cloth  was  seized  by  the  ^IntiCC. 
The  question  whether  this  action  can  be 
maintained  on  these  facts  is  reserved." 

J.  li.  Spring,  for  plalntlfC.  G.  W.  Murray, 
for  detendait. 

BIX>DGFIT,  J.  Section  26  of  the  Insol- 
vency statute  (Pub.  c.  201),  which  provides 
that  "the  proceedings  in  Insolvency  shall  dis- 
solve all  attachments  of  the  debtor's  proper^ 
ty  made  within  three  months  before  the  be* 
ginning  thereof,"  appll^  to  attachments  on 
mesne  process,  under  which  the  lien  acquired 
Is  merely  contingent  and  provisional  upon  the 
recovery  of  Judgment  1^  the  idalntlff,  and 
does  not  apply  to  absolute  Uens  acquired  by 
a  seizure  or  levy  on  ezecutlou,  as  contended 
by  the  defendant  An  execution  Is  final  pro- 
cess, and  the  end  of  the  law;  and  the  set- 
tled doctrine  Is  that  a  seizure  or  levy  upon 
It  before  the  commencement  of  Insolvency  or 
bankruptcy  proceedings  against  the  debtor 
under  statutes  containing  provisions  like  that 
in  section  26,  although  not  completed  until 
afterwards.  Is  not  iissolved  or  impaired  by 
the  proceedings.  In  such  a  case  the  posses* 


ston  of  the  sheriff  cannot  be  disturbed  by 
the  assignee,  who  is  only  oiUtled  to  the  reel- 
due  of  the  properly  remaining  after  the  exe- 
cution has  been  satisfied.  Gushing  v.  Arnold, 
9  Mete.  OiuB.)  26;  Andrews  v.  Southwlck, 
18  Met&  (Mass.)  S86;  HaU  v.  Hoxie,  8  Mete. 
(Mass.)  261;  Marshall  v.  Knox,  16  WaU.  651; 
Savage  v.  Best,  3  How.  Ill;  MoIUson  v.  Ba- 
ton. 16  Minn.  426  (GU.  883);  Fehley  v.  Barr. 
06  Pa.  St  186;  Thompson  v.  Moses,  48  Ga. 
383;  Doremus  v.  Walker,  8  Ala.  194;  2  Freem. 
Judgm.  (4th  Ed.)  681;  Avery  &  H.  Bankr. 
Law,  66;  Bump.  Bankr.  (lOtb  Bd.)  820; 
Freem.  Btx^ns,  S  207. 

The  conversion  oi  the  property  in  suit  1^ 
-the  defendant  was  unlawful.  If  the  failure 
of  the  plaintiff  to  advertise  and  sell  it  as  re- 
quired by  Pub.  St  c.  232,  §  2,  ruidered  its 
subsequent  detention  by  him  Invalid  as 
against  other  creditors  of  the  debtor  (poole 
V.  Symonds,  1  N.  H.  289,  296),  the  debtor  him- 
self bad  no  right,  title,  or  interest  In  the 
property  which  entitied  him  to  Its  possession 
at  the  time  of  his  assignment  (Caldwell  v. 
Baton,  6  Mass.  401),  and  the  defendant  by 
force  of  the  statute  and  assignment  took 
nothing  more  than  the  debtor  had.  He 
stands  In  bis  place,  having  his  rights,  and  bis 
only,  except  In  cases  of  fraud.  Adams  v. 
Lee,  64  N.  H.  421-123,  13  AO.  786.  There  is 
here  no  all^ation  of  fraud  or  illegality  of 
any  kind,  other  than  that  arising  from  the 
fact  that  the  judgment  creditor,  his  attorney, 
and  the  plaintiff  bad  reasonable  cause  to  be- 
lieve the  debtor  was  insolvent  at  the  time 
the  levy  was  made.  For  the  present  purpose, 
this  Is  of  no  consequence.  There  Is  nothing 
in  the  Insolvency  statute,  either  in  Its  lan- 
guage or  object,  which  prevents  a  creditor 
from  seasonably  enforcing  his  judgment  lien 
against  a  debtor  who  is  even  known  to  falm 
to  be  Insolvent  It  would  be  absurd  to  hold 
that  a  party  may  not  enforce  a  valid  lien 
upon  property  simply  because  be  has  knowl- 
edge of  the  owner's  insolvency.  A  legal 
right  not  enforceable  by  Its  possessor  is  un- 
known to  the  law  of  this  jurisdiction.  The 
action  can  t>e  maintained  on  the  agreed 
facts.  Case  discharged.  AU  concurred. 


(6S  N.  H.  67) 
WHITCOMB  V.  CUMMING3. 

(Sivreme  Court  of  New  Hampshire.  Cheshire. 
July  27.  1894^ 

LsiSBS — AssiOHMBST— Liability  of  Lxbsbb — Eb- 

TOPPaL—ConTBAOTB— Co -N6TRCCT10N— Costs. 

1.  An  action  of  covenant  by  a  lessor  against 
an  assignee  of  the  lease,  brought  at  the  request 
of  the  lessee,  who  had  not  been  released  from  bis 
liability,  is  not  such  an  election  to  treat  the  as- 
signee as  the  lessee  as  will  release  the  original 
lessee  from  liability. 

2.  The  lessor,  at  the  reQuest  of  his  lessee,  who 
had  not  been  released  from  liability  under  flie 
lease,  sued  the  sssignee  of  the  lease  for  rent. 
The  lessee  promised  the  lessor  to  "stand  behind" 
him  in  such  action,  fleld  a  mere  promise  to  in- 
demnify the  lessor,  and  save  him  harmless  from 
the  costs  of  suit 
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Debt  and  covenant  by  Elbrldge  G.  Wblt- 
comb  against  lyeander  W.  Cummings  for  rent 
reserved  In  a  lease  under  sale.  Submitted  on 
ropoi-t  Judgmrait  for  plaintiff. 

Pacts  found  by  a  referee.  The  lease  was  for 
a  term  of  five  years  from  April  1,  1873,  and 
contained  no  stipulation  against  an  assignment 
or  underletting.  The  defendant  (tbe  lessee) 
assigned  the  lease  to  John  W.  Starkey,  August 
8,  1874,  by  a  writing  under  seal  Indorsed  up- 
on the  defendant's  copy  of  tbe  lease,  and 
signed  by  both  him  and  Starkey,  In  which 
writing  Starkey  agreed  to  pay  tbe  rent,  and 
perform  the  defendant's  covenants,  and  In- 
demnify the  defendant  against  the  covenants. 
After  this,  Starkey's  agent  offered  to  pay  the 
rent  to  the  plaintiff,  but  tbe  plaintiff  declined 
to  receive  It,  stating  that  he  recognized  no  one 
but  tbe  lessee  (the  defendant)  as  the  party 
to  the  lease.  The  defendant  then  requested 
tbe  plaintiff  to  receive  the  rent  from  Starkey's 
agent,  saying  that  he  would  continue  liable 
dn  the  lease.  The  plaintiff  thereupon  received 
rents  frran  tbe  agent,  and  gave  receipts,  tn 
wblcb  he  acknowledged  receipt  of  tbe  money 
of  the  agent  "fw  the  defendant'*  The  agent 
made  all  payments  of  rent  subsequently  made, 
except  a  payment  of  $101,  made  by  the  de- 
fendant  April  17.  1877.  After  the  expiration 
of  the  term,  the  plaintiff  frequently  requested 
tbe  defendant  to  pay  the  balance  doe.  The 
defoidant  did  not  deny  his  liability,  but  urged 
the  plaintiff  to  get  it  from  the  Starkey  heirs 
(Starkey  having  died).  If  he  could;  and  be 
appUed  to  Starkey's  widow  to  pay  It  to  the 
plaintiff.  In  1884,  at  the  defendant's  request, 
the  idalntlff  brought  an  action  of  covenant 
against  the  devisees  under  Starkey's  will  for 
the  balance  of  rent  due.  alleging  that  Starkey 
became  liable  to  pay  the  same  by  vlrtu6  of 
tbe  assignment  of  tbe  lease  to  him,  and  his 
asreeonenta  therein  contained.  This  Is  the 
action  reported  In  03  N.  H.  607.  4  Atl.  793. 
The  defendant  said  be  would  stand  behind  the 
plaintiff  In  that  action.  Tbe  referee  In  tbe 
present  action  finds  that:  "By  tbe  assignment 
to  StariE^,  and  the  acceptance  of  rent  of 
Starkey,  as  before  stated,  the  plaintiff  did  not 
release  the  defendant  on  bis  covenants  to  pay 
rent;  that  tbe  bringing  of  the  suit  against  tbe 
StaAey  hdrs,  at  tbe  request  of  the  defendant, 
did  not  create  an  estoppel;  that,  tbe  lease  be- 
ing assignable,  and  having  been  assigned,  the 
assignee's  relation  to  the  plaintiff  was  by  vlr- 
toe  of  privity  in  estate,  even  If  tbe  plaintiff 
accepted  rent  of  the  assignee  without  qualifi- 
cation, and  the  defendant  would  continue  lia- 
ble on  bis  covenant  to  pay  rent;  but  *  *  * 
that  the  rent  was  acc^ted  ot  the  assignee  by 
the  plaintiff  with  the  understanding  and  agree- 
ment that  snch  acceptance  of  rent  would  not 
in  any  way  release  the  defendant  from  tbe 
obligation  of  his  covenant  to  pay  rent,  and  that 
there  was  no  eziHvss  or  imi^ed  assent  to  said 
assignment   *   *   *   by  the  plaintiff  which 


was  designed  to  release  the  defendant  from  his 
covenant  to  pay  rent,  unless,  as  a  matter  of 
law,  tbe  foregoing  facts  produced  such  a  re- 
suit."  The  referee's  general  finding  was  for 
tbe  plaintiff.  The  plaintiff  moved  for  judg- 
ment. The  defendant  objected,  and  contoided 
tliat  judgment  should  be  entered  for  him,  be- 
cause (1)  the  action  of  covenant  by  the  plain- 
tiff against  Starkey's  devisees  was  an  election 
by  the  plaintiff  to  treat  tbe  defendant's  assignee 
as  tbe  lessee,  and  operated  to  release  tbe  de- 
fendant on  his  covenants  In  the  lease;  (2)  tbe 
plaintlfTs  only  remedy  against  the  defendant  Is 
upon  the  defendant's  collateral  promise'  to 
stand  behind  the  plaintiff  in  the  suit  brought 
by  him  against  the  Starkey  devisees. 

Batchelder  &  Faolkner,  for  plaintiff.  (Her- 
bert Parker  and  D.  H.  Woodward,  fw  defend- 
ant. 

BLODOETT,  J.  The  action  In  covenant  by 
the  plaintiff  a^lnst  the  Starkey  heirs  was  not 
an  election  by  him  to  treat  tbe  defendant's 
Mslgnee  as  the  lessee  and  did  not  operaXt 
to  release  the  defendant  from  his  oorenants 
In  tbe  lease.  If  that  action  bad  beoi  brought 
by  the  plaintiff  of  his  own  motion.  It  might, 
perhaps,  bave  bad  tbe  effect  claimed  tor  It 
by  tbe  defendant;  bnt  tbe  facta  deariy  shttw 
that  It  was  brought  at  the  defendant's  request, 
and  upon  his  promise  ta  stand  behind  It,  and 
that  it  was  soldy  for  his  benefit.  In  tihe  lli^t 
of  these  facts,  the  plaintiff  must  be  regarded 
as  having  been  the  nominal  party  merely, 
and  the  defendant  the  real  puty.  As  snc^, 
tbe  attempt  of  the  defandant  to  now  set  up 
the  technical  advantage  obtained  by  blm  be- 
cause tbe  action  was  In  the  ^al&tlff 's  name  Is 
miconsdonablei  and  wholly  Indefensible.  Tbe 
doctrine  of  equitable  esti^pela  applies  to  blm 
wltii  full  force.  The  principle  Is  that,  where 
one  party  has.  by  his  representations,  or  his 
conduct,  induced  the  other  party  to  a  trans- 
action to  give  him  an  advantage  which  It 
would  be  against  equity  and  good  conndenee 
to  assert,  he  will  not.  In  a  court  of  Justice,  be 
Iiermitted  to  avail  himself  ot  that  advantage. 
Insurance  Co.  Wilkinson,  18  Wall.  283; 
Drew  T.  KImbaU,  48  N.  H.  283.  2%,  80  Am. 
Dec.  163,  and  note;  Horn  v.  Cole,  61  N.  H. 
287.  202;  Rubber  Co.  v.  Rothery,  107  N.  T. 
310, 14  N.  B.  289;  s.  c.  1  Am.  St  Rep.  822,  and 
note;  Cowles  v.  Bactm,  21  Conn.  ^1,  66  Am. 
Dec.  371,  and  note;  Galdw^  v.  Auger.  4  Minn. 
217  (OH.  15^;  Stewart  v.  Commissioners.  46 
Kan.  708,  26  Pac.  683. 

The  further  claim  of  the  defendant  that  the 
plaintiff's  only  remedy  Is  upon  his  coUat^l 
promise  to  stand  behind  tbe  plalntlfl  In  tbe 
Starkey  suit  Is  equally  Indefensible.  The  fair 
and  reasonable  construction  of  tbe  promise  is 
that  the  defendant  wonld  Indemnify  and  save 
harmless  the  plalntlfl  from  the  costs  of  that 
suit  sod  we  so  construe  It  Judgment  on  the 
report  for  tbe  plalntUL  All  concurred. 
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DBNT  T.  HUNTLEY. 
(Snpreme  Court  of  FenuBrlranla.    Oct.  11, 
181»7.) 

pBiaciFAL  Asi>  ACBXT— Faoop  or  AoBsaT— Fob* 

CHASE  FOK  CoRPOKATIOy. 

Plaintiff,  aa  purchasing  agent  of  a  corpora- 
tion in  which  he  ^vas  a  director,  contracted  in 
writing  for  the  parcliase  of  logs.  Subsequently 
he  made  another  contract  with  the  aellen  tot 
the  pnrc1i.ii»>  uf  the  same  logs.  After  the  logs 
were  delivered  to  plaintiff,  the  corporation  took 
poMOBHtuii,  jind  plaintiff  brought  replevin  against 
defendant  (who  claimed  under  said  corporation), 
alleging  that  he  (plaintiff)  had  rescinded  the  orig- 
inal contract  made  in  behalf  of  the  corporation, 
thnt  the  second  coutrnct  was  in  his  own  right, 
and  that  the  corporation  had  thereafter  verbally 
agreed  to  bay  the  logs  from  him,  but  that  there 
had  been  no  delivery  to  the  corporation  under 
snoh  agreement.  It  did  not  appear  that  plain* 
tiff  had  anthority  to  cancel  the  original  contract, 
nor  was  there  any  evidence  that  the  corooration 
knew  of  the  second  contract,  except  the  testi- 
mony of  plaintiff  in  regard  to  the  alleged  verbal 
agreement.  The  sellers  testified  that  it  was  not 
the  intention  of  either  party  to  abrogate  the 
first  contract  by  the  second,  but  merely  to  am- 
plify the  provisions  thereof:  and  it  appeared 
that  after  the  logs  were  delivered  to  plaintiff 
he  repnrchased  from  the  corporation  all  its  in- 
terent  in  contracts  made  by  him  for  logs  which 
had  not  been  delivered  to  him,  thereby  assenting 
to  the  company's  inrplied  assertion  of  title  to  the 
logs  already  delivered.  Hrfd,  that  the  logs  were 
purcbaned  for  the  rorpornt^on,  and  became  its 
property  immediately  on  dellTeiy  to  plaintiff. 

Appeal  from  court  of  common  pleas.  Potter 

comity. 

Replevin  by  WUllam  Dent  against  G.  W. 
Huntley  for  the  recovery  of  Ioks.  The  referee 
to  wliom  the  Issue  was  referred  gave  Judgment 
tor  plaintiff,  and  defendant  appeals.  Reven- 
ed. 

O.  A.  Jenka.  G.  W.  Huntley.  Jr.,  0.  L.  Feck, 
and  Jj.  B.  Selbert,  for  appellant  Doman  & 
Ormerod.  N.  J.  Peck,  and  Larrabee.&  Lewis, 
for  appellee. 

DEAN.  J.  On  22d  March,  1880.  the  plain- 
tiff replevied  3,400  hemlock  saw  1(^  on  the 
banks  of  Slnnemahonlng  creek.  In  Potter  coim- 
ty,  of  the  value  of  about  $3,000.  The  writ 
was  served  on  defendant,  and  posses^n  of 
the  logs  taken  by  the  shenff.  The  same  day 
defendant  gave  bond,  and  the  possession  was 
restored  to  him.  He  appeared,  and  pleaded 
non  cepit  and  property.  The  parties  referred 
the  Issue  to  Hon.  T.  A.  Morrison,  referee,  under 
special  act  of  February  23,  1870,  relating  to 
Potter  and  Tioga  counties,  who  fbund  for  plain- 
tiff  In  the  sum  of  $4,135.  From  the  judgment 
altered  on  that  finding,  the  detoidant  appeals.' 

The  logs  had  several  mai^  but  may  be  di- 
vided, for  pnrposes  of  this  case,  hito  two  lota, 
those  marked  "H,"  known  as  "Cobb  logs," 
and  those  marked  "XX"  known  as  "BarcUy 
logs."  The  plaintiff  clalmed-possesslon  of  the 
Cobb  logs  under  a  contract,  of  purchase  with 
a  partnership  of  the  name  of  Cobb  Bros.,  dated 
the  8th  of  June,  1888.  By  this  conti-act.  Cobb 
Bros,  agreed  to  sell  to  William  Dent,  tliis  plam- 
tlff,  and  August  Schwarzenbach,  and  their  as- 
signs, all  the  hemlock  timber  then  growing  up- 


on lots  numbered  90, 91,  and  81  of  the  Fox  and 
Boss  lands  In  Potter  eonnty,  with  right  of  In- 
gress to  cot  and  remove  the  same  Into  the 
South  Fwk  of  Slnnemahfmlng  creek.  In  con- 
sideration, Dent  and  Schwarambadi  agreed  to 
pay  Cobb  Bros.  $1.25  par  1,000  feet,  Doyle's 
rule,  when  the  timber  was  cut  Into  merchant- 
able logs  and  skidded;  the  price  to  be  paid  as 
follows:  Cobb  Bros,  were  Indebted  to  Dent 
and  Schwarzenbach  by  Judgment  In  Potter 
county  In  the 'sum  of  $2,000,  which  was  first 
to  be  deducted,  and  the  balance  of  the  stump 
age  to  be  paid  In  cosh.  A  second  agreement 
between  them  was  made  the  same  day,  by 
which  Cobb  Bros,  agreed  to  do  all  the  work 
precedhig  deltvray.  Further,  the  length  and 
quality  of  the  loge  was  more  purtlcnlariy  eped- 
fled.  Still  further,  the  point  of  deUvery  was 
thus  particularly  specified:  "To  be  cut,  skid- 
ded, and  banked  in  good  shape  on' the  South 
Fork  of  the  Shmemahonlng  cre^.  In  or  bdow 
the  splash  dam,  In  time  tot  and  betate  the  first 
spring  fiood  of  1880,  and  to  be  put  afloat  In 
said  stream  (by  Cobb  teos.)  when  and  In  the 
manner  directed  by  Dent  and  SchwarsrabadL" 
In  addition,  Cobb  Bros,  were  to  furnish  right 
of  way  In  Anrk  of  Sbmanahontog  to  its  mouth, 
and  dear  the  stream  to  facilitate  floating. 
Drat  and  Schwansenbach  agreed  th«y  would 
pay  75  cats  per  1.000  feet  whoi  fbe  logs 
had  been  cut,  skidded,  nurked,  and  scaled; 
this  to  be  paid  monthly.  Further,  to  pay  to 
Cobb  Bros.  $1.75  per  1,000  feet  when  the  loga 
were  banked,  and  25  cents  when  put  afloat. 
It  was  also  agreed  tliat.  If  all  the  logs  could 
not  be  put  in  by  spring  flood  of  1868,  they 
should  have  tiie  privilege  of  putUng  them  in 
for  flood  of  1800.  It  win  be  noticed  that 
stmnpage  and  cost  of  ddlvery  together  amount- 
ed to  $4  per  1,000.  Uonths  after  the  logs 
in  dlqinte  had  been  put  In  the  stream  and 
floated  out,  on  2Sth  November,  1880,  Schwars- 
enbach,  tlx  the  consideration  one  dollar,  by 
agreemoit  in  writing,  assigned  all  his  "inter- 
est In  all  omtraeto  for  the  pnrdiase  of  timber 
standing  or  down,  and  peeled  and  barked, 
thcveon,  in  which  we  [be  and  Dent]  are  In- 
terested together."  to  Dent  Cobb  Bros,  had 
also  BciA  logs  to  Barclay  Bros.,  and  bad  de- 
livered them  in  the  Slnnemahonlng  above  the 
mouth  of  the  East  Fork  above  the  First  Foric. 
These  logs  Barclay  Bros.,  by  agreemmt  In 
wriUng  dated  8th  of  August,  1888,  sold  to  Dent 
theprlceto  be$4.15i>er  1,000,  quantity  not  spec- 
ified, but,  from  the  amount  of  money  stipulated 
for,  was  probably  estimated  at  about  1,000,- 
000  feet  The  plaintiff  admitted  the  logs  In  dis- 
pute under  these  contracts  had  been  delivered 
to  him- as  stipulated.  He  also  alleged  that  by 
a  verbal  agreement  with  the  officers  of.  the 
CcmsoUdated  Lumber  Company  he  had  after- 
wards sold  the  same  logs  to  the  company,  to  be 
dellvovd  1^  him  lit  the  Vlat  Fork  below  the 
mouth  of  the  South  Fwk  of  the  Slnnemahon- 
lng; but  he  further  alleged  no  delivery  was 
made  by  him  to  the  company;  tliat  by  the 
extraordinary  Oood  of  May  31, 1888,  known  as 
the  "Johnstown  Flood,"  the  loga  had  been 
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swept  from  bis  possession  down  tlie  stream, 
and  had  been  wrongfully  taken  possession  of 
by  defendant  for  the  lumber  company.  The 
defendant  claimed  the  purchase  from  Cobb 
Bros,  and  Barday  Bros,  was  made  by  Dent 
for  the  lumber  company^  he  acting  as  the 
agent  of  the  company,  and  that  the  moment 
there  was  a  delivery  by  the  vradors  under 
their  contract  to  Dent  the  right  of  possession 
at  once  vested  In  the  lumber  company.  Fur- 
ther, that,  even  If  on  delivery  by  Cobb  Bros, 
and  Barclay  Bros,  under  their  contracts  there 
was  a  possession  In  Dent,  yet  by  his  alleged 
verbal  contract  of  sale  to  the  company  there 
was  s  delivery  by  him  of  the  logs  In  the  stream 
to  the  company.  It  was  claimed  by  defendant, 
the  logs  thus  being  the  property  of  and  In  [>ob- 
sesslon  of  the  company,  It,  on  the  24th  of  De- 
cember, 1889,  made  an  assignment  for  the 
benefit  of  creditors  to  one  John  C.  Zeller,  who, 
on  March  6,  1880,  sold  the  logs  In  dispute  at 
public  sale  to  E.  A.  Irvine,  who  purchased  for 
himself  and  G.  W.  Huntley,  the  defendant 
There  was  a  great  deal  of  evidence  bearing  on 
the  questions  of  fact  as  to  whether  the  pur- 
chase was  made  by  Dent  for  the  company, 
and  whether  there  was  an  actual  delivery  by 
him  under  his  alleged  verbal  sale.  The  learned 
referee  found  t>oth  questions  against  defendant, 
and  we  now  have  this  appeal  by  him.  Twen- 
ty-two errors  ore  asdgned  to  rulings  on  evi- 
dence, findings  of  fact,  and  conclusions  of  law 
by  the  referee.  It  seems  to  us  the  case  must 
turn  on  the  question  raised  by  the  nUith  assign- 
ment, which  alleges  error  in  this  finding  of  fact 
by  the  referee:  "To  sustain  the  defendant's 
theory,  the  logs  In  dispute  must  have  been  pur^ 
chased  tor  the  company  in  the  first  instance,  or 
else  Dent  must  have  delivered  the  same.  Now, 
we  think  the  weight  of  the  evidence  establish- 
ed the  fact  that  Dent  bou^t  the  logs  on  his 
own  account,  agre^ng  to  sell  and  dellvo'  the 
same  to  the  company,  but  that  he  made  no  de- 
Uveiy,  and  that  he  did  not  receive  his  pay  for 
these  logs.  Whatever  delivery  there  was,  re- 
sulted from  the  Johnstown  flood,  an  eztraoi^ 
dinary  event;  and  surely  the  plaintiff.  Dent, 
should  lose  none  of  his  lights  thereby,  nor 
sho\ild  the  defendant  Huntley  pfo&t  by  this 
unusual  and  unexpected  occurrence." 

For  whom  were  the  logs  In  dispute  pur- 
chased? It  will  be  noticed,  plaintltf  founds 
bis  claim  to  the  Cobb  logs  on  the  contracts  of 
8th  of  June,  1888.  But,  10  days  before  this, 
on  29th  May,  be,  by  written  agreement,  pur- 
chased the  same  logs  for  the  Consolidated 
Lumtwr  Company  from  the  same  parties,  to 
be  delivered  In  the  same  stream.  That  In 
this  first  transaction  he  was  acting  as  the 
agent  for  the  company,  he  explicitly  declares 
by  the  writing  Itself.  He  was  a  director  of 
the  company,  and  authorized  by  It  to  act  as 
its  purchasing  agent.  Plaintiff  alleges  that 
before  he  made  the  contracts  of  8tb  of  June 
following  he  rescinded  this  contract  made  for 
the  company.  But  from  whence  came  his  au- 
thority to  rescind?  There  Is  no  evidence  that 
we  can  discover  of  precedent  power  or  subse* 


quent  ratification.  Dent  does  not  even  al- 
lege the  company  had  knowledge  of  a  hostile 
claim  under  the  later  contracts.  Having  full 
authority  to  purchase  for  the  company,  and 
having  explicitly  In  writing  so  purchased, 
surely,  when  he  sets  xxp  a  rescission,  that  be 
may  sustain  a  sale  to  himself  for  the  purpose 
of  reselling  the  same  property  to  his  principal, 
the  burden  is  on  him  to  establish  the  trans- 
action by  theclearpreponderance  of  testimony, 
and  to  further  dearly  show  he  acted  In  good 
faith.  The  only  evidence  relating  to  subse- 
quent knowledge  on  the  part  of  the  compan}' 
of  a  claim  of  .property  by  Dent  is  that  of 
plaintiff  himself,  who  teetifles  that  "some- 
where al(Hig  In  the  summer  of  1888"  he  sold 
these  same  logs  to  the  company  by  a  verbal 
contract  with  the  president  and  superintend- 
ent. The  president  is  dead.  The  superin- 
tendent, although  colled  by  plaintiff  as  a  wit- 
ness. Is  not  asked  to  corroborate  him,  and 
says  nothing  on  the  subject  The  reasona- 
ble Interpretation  of  the  three  writings— that 
of  29th  of  May  in  name  of  the  company,  and 
those  of  8th  of  June  in  names  of  Dent  and 
Schwarzenbach— manlfestiy  is  that  the  two 
later  ones  were  a  mere  elaboration  In  detail 
of  the  stipulations  of  the  first;  that  at  the 
time  they  were  not  Intended  by  either  the 
Cobb  Brothers  or  Dent  to  abrogate  the  first, 
but  to  more  spedflcally  declare  Its  provisions 
that  they  might  be  more  effectually  enforced 
In  the  interest  of  both  parties.  And  that 
this  was  the  purpose  Is,  In  substance,  positive- 
ly testified  to  by  two  of  the  Cobb  brothers. 
Further,  the  plaintUTs  subsequent  conduct  Is 
wholly  inconsistent  with  a  rescission  of  the 
first  agreement  On  November  21,  1SS9,  he 
repurchased  from  the  company,  by  formal  res- 
olution of  the  board  of  directors,  and  a  re- 
ceipt embodying  a  contract,  all  the  Interest  of 
the  company  In  contracts  made  by  Dent  and 
Schwaixenbach  for  timber  uid  logs  not  de- 
UveredU  The  logs  delivered  by  Cobb  Bros, 
arc^  by  clear  implication,  excepted  from  thte 
transfer.  At  the  same  time  there  Is  an  Im- 
plied assertion  on  part  of  the  company  of  title 
to  aU  logs  already  delivered,  an  assertion  as- 
sented to  this  plaintiff  when  he  became  a 
party  to  the  transaction.  There  Is  much  other 
evidence  bearing  oat  the  same  conclasitm,  and 
search  a  scintilla  Inconsistent  with  it  As 
to  the  Barclf^  logs,  the  letter  of  the  superin- 
tendent of  the  company  to  phUntlff  of  De- 
cember 10,  1888,  shows  clearly  he  purchased 
these  logs  for  the  company,  and  that  it  ar- 
ranged to  pay  for  them.  Other  evidence 
shows  they  were  paid  for  In  part  by  the  com- 
pany's note,  and  that  oa  January  2,  1889,  it 
paid  directly  to  Barclay  Bros,  the  last  pay- 
ment of  $1,460.99.  In  connection  with  this 
transaction,  Dent  wrote  to  the  company  a  let- 
tec,  In  which  occurs  the  following  significant 
paragraph:  "As  I  understood  my  position 
with  the  company,  they  authorized  me  to  buy 
logs  for  them,  and  are  consequently  bound  by 
my  contracts.   If,  however,  they  conchide 
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that  I  am  not  competent,  and  Intend  to  tefase 
me  tbe  funds  to  carry  on  Jobs  and  fulfill  said 
contracts,  I  would  like  to  know  It,  and  have 
a  settlement  at  once,  and  get  oat  of  the  wi^." 
We  are  of  opinion  the  evidence  shows  teyood 
donbt  the  logs  In  dispute  were  purchased 
from  Cobb  Bros,  and  Barclay  Bros,  for  the 
Consolidated  Lumber  Company,  and  were  de- 
livered to  the  conyuny  under  Its  contracts; 
and  as,  under  the  assignment  and  sale,  the 
title  and  right  of  possession  passed  to  de- 
fendant, plaintur  cannot  recover  damages  In 
this  action. 

As  to  the  second  question,— assuming  plain- 
tiff bad  obtained  title,  was  there  a  delivery 
by  him  to  the  company  under  the  verbal  sale 
alleged  by  him?— it  Is  unnecessary  to  answer 
it,  in  tbe  view  we  take  of  the  first.  The 
judgment  is  reversed,  costs  to  be  paid  by  ap- 
pellee. 

cut  Vs.  8L  «W 

HUNTLBY  T.  OOODYBAB  et  aL 

fiEhipreme  Court  of  Pennsylvania.   Oct  U, 
1887.) 

WmtiSBBS — TRiirgACTioM  with  Deceased  — Rs- 

BCTTAU 

1.  A  party  elalmlne  under  a  contract  made 
with  a  firm,  one  of  whose  members  died  before 
the  trial,  was  competent  to  rebnt  the  testimony 
of  the  sarriving  partner  in  reference  to  the 
transaction.    Act  June  11,  1891;  P.  L.  287. 

2.  Where  an  action  is  tried  by  a  xeteree,  the 
Cact  that  witness  in  some  of  hia  answexs,  not 
teqwnsive  to  questions,  went  beyond  the  statu- 
Isry  limit,  ana  Impn^riy  testified  to  conversa- 
tions with  a  deoeomt  was  not  revnsible  error. 

Appeal  from  court  of  common  pleas,  Potter 
county. 

Treonss  by  G.  W.  Huntley  against  F.  H.  & 
0.  W.  Goodyear.  The  referee  to  whom  the 
cause  was  referred  gave  Judgment  for  defend- 
ants, and  ^alntlft  an>ea]s.  Reversed. 

O.  A.  Jenks,  O.  W.  HunUey,  Jr.,  C.  L.  Peck, 
and  £i.  B.  Seibert,  for  appellant  Dotnan  & 
Ormerod,  N.  J.  Peck,  and  Lazrabee  &  Lewis, 
for  a{>pellees. 

DEIAN,  J.  TUB  Is  an  action  of  treq;tass 
against  defendants  to  recover  damages  for  the 
alleged  wrongful  ai^ropriatlon  of  a  large  lot  of 
hemlock  logs  put  in  tbe  South  Forte  <tf  Sinne- 
mahoning  creek,  in  Potter  county.  The  logs 
.were  identified  in  the  trial  by  the  names  of 
"Cobb  logs"  and  "Barclay  logs."  They  are 
part  of  the  same  lot  that  formed  the  subject  of 
coutenticHi  In  tbe  case  of  Dent  v.  Huntley  (bi 
which  judgment  baa  been  tills  day  entered)  38 
AtL  505.  In  the  (pinion  filed  In  this  last  case 
a  full  statement  of  the  facts  leading  to  tbe  con- 
troversy is  given.  The  defendants  here  rely 
on  practically  tbe  same  evidence  to  defeat 
plaintiff's  claim  as  William  Dent  relied  on 
th^  to  establish  a  right  to  recover,  and 
Huntley  relies  on  the  same  evidence  to  recover 
here  that  he  defended  on  there.  It  is  stated 
as  a  fact  in  appellant's  paper  book,  and  not 
denied  by  appellee,  that  although  the  Good- 
years  are  nominally  of  record  as  defendants 


In  this  case,  WiUIam  Dut  appeared  and  de- 
fended for  them;  so  that  there  is  not  In  either 
evidence  or  real  parties,  any  substantial  vari- 
ance in  tbe  two  suits.  The  Goody  ears  claim 
title  throng  Dait;  the  plaintiff,  by  purchase 
from  the  Ctmsolldated  Lumber  Company.  The 
plaintiff  avers  the  logs  in  dispute  were  pur- 
chased by  Dent,  acting  as  agent  for  the  lumber 
company,  and  under  this  contract  they  were 
delivered  to  him  as  agent  of  the  company. 
The  defendants  allege  they  were  purchased  by 
Dent  and  Schwarzenbach,  d^veied  to  th^, 
and  th^  afterwards  contracted  to  sell  them 
to  the  company,  but  never  delivered  them. 
The  referee  finds  as  a  fact  that  B&it  was  not 
a  purchasing  agent  for  the  company;  on  the 
contrary,  that  he  and  Schwarzenbach  pur- 
chased for  themselves;  and  that  th^  never 
having  been  a  delivery  to  the  company,  the 
plaintiff  took  no  titie  from  the  company's  as- 
signee. As  noticed  by  us  In  the  opinion  in 
Dent  V.  Huntiey,  before  mentioned,  we  think 
this  finding  is  in  the  face  of  the  most  signficant 
and  weighty  testimcmy.  Notice  the  undisput- 
ed facts:  Dent,  on  the  29th  May,  188S,  was  a 
director  and  stockholder  of  the  company.  On 
that  day,  by  a  plain  written  agreement  be 
purctuised  these  logs  expreealy  for  the  com- 
pany. He  admits  the  genuineness  of  tMs 
writing.  From  tbe  minutes  of  the  company, 
duly  proven,  dated  April  16, 1889,  a  report  of 
the  investment  or  purchasing  committee  was 
called  for.  William  Dent  reported  that 
among  other  timber,  he  had  purchased  5,000,- 
000  feet  on  Sinnemahonlng  creek.  On  Octo- 
ber 8,  1889,  the  company  delivered  directly  to 
Cobb  Bros.  Its  note  for  fl.OOO  as  part  pay- 
ment on  these  Slonemahoning  U^.  Tbe 
company's  marks  were  put  on  them,  and  they 
were  scaled  by  the  company's  scaler.  The 
company  then  paid  a  large  amount  of  money 
for  driving  them.  On  December  19,  1888,  a 
letter  was  written  by  the  company  to  Dent 
recoguizlug  him  as  Its  purctmslng  agent  and 
giving  him  directions  as  to  marking  logs.  In 
answer  to  this  letter,  on  December  22d,  Dent 
writes:  "As  I  understand  my  position  with 
the  company,  they  authorized  me  to  buy  logs 
for  them,  and  are  consequentiy  bound  by  my 
contracts."  Then,  further,  at  the  request  of 
Dent  on  November  21,  1889,  in  writing,  the 
company  assigned  to  him  all  its  interest  in 
contracts  for  timber  and  logs,  but  not  logs 
already  delivered.  The  logs  in  dispute  had 
already  been  delivered,  and  of  course  were 
not  included,  and  the  company  liad  no  inter- 
est to  assign  except  tliat  vested  in  it  by  the 
contract  of  May  29.  1888.  This  was  a  dis- 
tinct recognition  of  their  right  of  property 
under  that  contract  Could  there  be  a  more 
clearly  proven  case  of  agency  than  this?  The 
evidence  Is  not  vague,  but  is  positive  and 
specific.  It  rests,  not  In  parol,  but  in  writ- 
ings between  tbe  parties  made  at  Intervals 
during  the  existence  of  the  agency.  A  care- 
ful examination  of  the  whole  of  this  testi- 
mony shows  no  act  of  the  company  inconsist- 
ent with  this  agency,  and  that  all  its  acta 
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are  conflrmatory  of  It.  Nor  ts  there  aii7  act 
of  Dent's  really  laconslstent  with  such 
agency,  nntil  after  the  Inaolvency  of  the 
company.  On  the  8th  of  June,  10  days  after 
the  purchase  of  the  company  on  the  29th  of 
Uay^  1888,  Dent  and  Scbwarzeabach -entered 
Into  two  contracts  with  Cobb  Bros,  for  the 
purdiase  of  the  same  logs,  but,  as  stated  in 
the  cose  of  Dent  t.  Hnntley,  these  agree- 
ments, of  themselTCS,  are  not  destructlTC  of 
the  first  agreement,  but  only  an  amplification 
of  Its  proTlslons.  l^ey  provided  for  the  pur- 
chase and  delivery  of  the  same  timber,  with 
more  spedflc  stipulations  of  sizes  and  times 
of  delivery.  And  unless  Dent,  the  agent  of 
Ihe  company,  who  Joined  In  the  first  agree- 
ment^ undertook  to  set  up  the  second  In  hos- 
tility to  the  company,  the  title  of  the  com- 
pany  and  the  liability  of  Cobb  Bros,  were  un- 
affected by  them.  Two  of  the  Cobb  brothers 
poi^tlvely  testify  It  was  not  the  intention  of 
either  party  to  abrogate  the  first  by  the  sec- 
ond agreements.  Dent  now  testifies.  It  was 
his  Intention  to  cancel  the  company's  agree- 
ment by  these  second  ones.  He  does  not 
pretend  the  company  gave  him  any  authority 
to  do  BO.  He  Is  asked  this  question:  "Q. 
Who  did  you  make  your  last  contract  for? 
A.  For  myself  and  Mr.  Schwarzenbacb.  Q. 
Did  the  Consolidated  Lumber  Company  have 
anything  to  do  with  that  contract?  A.  No, 
sir;  they  never  knew  of  It.  Nothing  was 
ever  said  to  them  about  It.— not  to  my  knowl- 
edge." From  whence  came  the  authority  to 
thus  cancel  the  company's  written  contracts? 
Assume  that  Dent  was  not  expressly  author- 
ized to  act  as  purchasing  agent  for  the  com- 
pany; he  was  a  director  of  It;  he  did  act  as 
agent,  and  purchased  in  writing  this  timber, 
having  at  the  time  In  his  pocket  $2,000  of 
the  company's  money,  which  either  then  or 
afterwards— it  Is  not  clear  which— he  applied 
In  payment  of  the  hand  money.  The  mo- 
ment the  contract  was  executed  for  the  com- 
pany, Its  property  right  vested,  and  could  not 
be  devested  without  express  authority.  It  fs 
not  necessary  to  cite  authorities  to  show  that 
a  director  acting  for  the  stockholders,  for 
whom  he  is  trustee,  cannot,  of  his  mere  mo- 
tion, destroy  their  rights  to  property, '  then 
purchase  himself,  with  the  object  of  reselling 
to  his  cestuis  que  trustent  at  a  profit.  Cer- 
tainly, the  burden  Is  on  him,  when  he  avers 
such  a  transaction,  to  show  by  dear  proof, 
not.  only  authority,  but  extreme  good  faith. 
There  is  not  a  spark  of  evidence  of  such  au- 
thority. None  is  alleged.  The  only  expla- 
nation by  Dent  of  the  admission  of  agency  in 
the  letter  of  December  22,  1S88,  is  that  when 
he  wrote  it  he  was  In  a  "roaring  temper." 
Aa  to  the  Barclay  logs,  the  evidence  Is  almost 
uncontradicted  not  only  that  they  were  par- 
chased  for  the  company,  but  paid  for  by  the 
company's  money, 

As  to  the  eighth  assignment  of  error.  It 
raises  a  question  as  to  the  competency  of 
Dent  as  a  witness  to  conversations'  with  L. 
H.  Cobb,  deceased,  one  of  the  partners  of 


Oobb  Bros.  The  witness  was  not  competent 
to  testify  to  declarations  of  the  deceased  part- 
ner, who  was  a  party  to  the  contract.  But, 
although  to  a  slight  extent  his  testimony  was 
Inadmissible,  he  was  not  called  to  testify  to 
declarations  of  the  deceased,  bnt  to  rebut  the 
testimony  of  D.  H.  Cobb,  one  of  the  snrvlTing 
partners;  and  to  this  his  testimony  almost 
wholly  related.  To  tlils  extent  the  witness 
was  competent,  under  the  enaUing  act  of 
June  11.  1801  ^.  L.  287).  That  In  some  of 
his  answers,  not  responsive  to  the  question, 
he  went  beyond  the  statutory  limit.  Is  no  er- 
ror of  the  court,  which,  we  doubt  not,  disre- 
garded that  which  was  Incompetent  We  are 
of  opinion  tliat  "^^iam  Dent,  in  the  pur- 
chase of  both  the  Cobb  and  Barclay  logs,  was 
the  agent  of  the  Consolidated  Lumber  Com'- 
pany,  through  whom  plaintiff  claims;  that 
the  delivery  of  th^  logs  to  William  Dent, 
and  to  Dent  and  Schwarzenbacb,  was  a  deliv- 
ery to  said  company;  and  that  plaintiff  bad 
a  clear  title  and  right  to  possession  of  those 
In  dispute  In  this  issue.  The  Judgment  of  the 
court  below  Is  therefore  reversed,  and  It  is 
directed  that  the  record  be  remitted  to  the 
court  below,  that  an  account  may  be  taken, 
and  plaintiff's  damages  be  assessed,  accordli^ 
to  law  by  the  referee;  coBts  of  this  amieal 
to  be  paid  by  appellee. 


as3  Pa.  St  m 

OARSON  et  aL  v.  AMBROSa 

(Supreme  Court  of  Pennsylvania.    Oct  26, 
18»7.> 

8HBRirr*8  SAI.K— SsTTiKe  Asms. 

Mere  inadequacy  of  j?rlce  does  not  call  for 
the  setting  aside  of  a  jntUcial  sale. 

Appeal  from  court  of  common  pleas,  Arm* 
strong  county. 

Under  a  Judgment  In  favor  of  WlUlam  Car* 
son  and  others,  plaintiffs,  land  of  J.  It.  Am- 
brose, defendant  was  sold  on  execution. 
Rule  to  show  cause  why  the  sale  should  not 
be  set  aside  was  discharged,  and  defendant 
appeals.  Affirmed. 

The  opinion  of  the  court  below  and  the  as- 
signments of  error  are  as  follows: 

Opinion. 

"The  defendant  seeks  to  have  sale  of  his 
laud  set  aside,  aud,  as  reasons  therefor,  al- 
leges inadequacy  of  price,  want  of  proper  no- 
tice of  sale,  Improper  description,  auil  con- 
duct of  plaintiffs  which  deterred  bidders.  In- 
adequacy of  price  Is  not  of  Itself  sufficient  to 
warrant  the  setting  aside  a  sbertfTs  sale. 
The  land  consisted  of  176  acres,  more  or  less. 
The  plaintiffs  in  the  writ  became  the  pur- 
chasei-s  at  a  bid  of  $700.  This  would  appear 
to  be  grossly  Inadequate,  but  when  you  con- 
sider that  the  land  was  sold  subject  to  the 
lien  of  a  mortgage,  upon  which  there  Is  to  be 
paid  to  the  widow  of  the  predecessor  m  title 
the  annual  Interest  of  $206.73,  and  upon  her 
death,  to  the  heirs,  the  principal,  vix.  $3.- 
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445.53,  And  that  there  to  flne  and  unpaid  of 
this  Interest  $1,400.  according  to  pTaintlfls* 
•tatement,  and  admitted  by  defendant  to  be 
orer  fesOO  yet  unpaid,  and  the  further  fact 
tbat  tbe  judf^meot  apon  whlcb  the  property 
wft«  B<dd  called  for  the  payment  of  $1,718.69, 
with  interest  from  March  7.  1891,  the  price 
or  sum  bid  was  not  Inadequate.  Therefore 
In  dlsposiQ);  of  the  exceptions  the  question 
of  price  will  not  be  considered.  Tbe  eTldence 
•hows  tbat  a  handbill  was  placed  upon  the 
premises  by  the  sheriff,  and  upon  at^ment 
the  exception  as  to  that  fact  was  abandoned. 
The  defendant  admits  In  his  testimony  that 
be  had  notice  of  the  sale,  and  the  evidence 
shows  that  he  was  apprised  of  the  fact  that 
the  execution  was  going  to  be  Issued,  and 
sought  to  hare  It  prevented,  and,  after  It 
was  issued,  continued  In  his  efforts  to  get  the 
matter  arranged  with  the  plaintiffs  so  that 
the  land  would  not  be  sold.  The  exception 
as  to  proper  d^criptlon  cannot  be  sustained. 
The  fact  that  nherlff  did  not  mention  tbat  the 
land  lay  In  gas  territory  Is  not  any  reason 
why 'the  sale  should  l>e  set  aside.  Tbe  sber^ 
Iff  is  not  called  upon  to  make  conjectures  In 
his  advertisements.  They  should  contain  and 
set  forth  verity,  not  speculation.  There  Is 
not  anything  tn  the  evidence  to  show  that 
plaintiffs  or  their  attorney  did  anything  to 
deter  biddehs,  and  It  Is  unnecessary  to  com- 
ment thereon.  Ahd  now,  March  20.  3800, 
rule  li  discharged,  at  the  CMta  of  tbe  defend- 

Assignments  of  Error. 

"First  The  court  erred  In  bis  opinion.  In 
this:  'But  when  you  (Consider  tbat  the  land 
waa  sold  subject  to  the  Hen  of  a  mortg^e 
npOQ  which  •  •  •  there  Is  due  and  unpaid 
©f  this  Interest  about  $1,400,  •  •  •  and 
the  further  fact  that  the  Judgment  upon 
which  the  property  was  sold  called  for  the 
payment  of  $1,718.69,  with  Interest  from 
March  7,  ISOl,  the  price  or  sum  bid  was  not 
Inadequate.'  Second.  The  court  erred  In  find- 
ing as  a  text  that  the  defendant  admits  in 
his  testimony  that  he  had  notice  of  the  sale.' 
Third.  The  conrt.  In  bis  opinion,  erred  In 
this:  The  exception  as  to  lack  of  proper  de- 
scription cannot  be  sustained.'  Fourth.  The 
opinion  of  the  court  is  in  error  in  stating, 
There  is  not  anything  la  the  evidence  to 
show  tbat  plaintiffs  or  their  attorney  did  any- 
thing to  deter  bidders.'  Fifth.  The  court 
erred  in  not  deciding  that  the  sheriff's'  ad- 
vertisement of  Bucb  sale  was  Illegal,  and  tn 
not  setting  the  sale  aside  for  tbat  reason." 

McCain  &  Cbrtsty  and  Flndlay  P.  Wolff,  for 
■ppellant.   Barclay  Nulton,  for  appellees. 

PER  CURIAM.  No  sufficient  reason  for  set- 
ting asfde  the  sheriff's  sale  In  this  case  has 
been  shown  either  in  the  court  below  or  here. 
The  discretion  vested  In  the  court  was  wisely 
exercised  In  discharging  tbe  rule  to  show 
GBSsa.   Tb«re  U  nothing  In  either  of  tha  spec- 


ifications of  error  that  would  Jwttfy  a  reversa} 
or  modification  of  the  decree.  Decree  affirm- 
ed, and  appeal  dlsmlBsed  at  a]K>etlanf  a  casta, 

(IBS  P&.  St.  6S> 

PBTBBS  V.  GARNER  et  al. 

(Supreme  Court  of  PeDnttylvania.    Oct.  25, 
1897.) 

AfPBAL— JCSISDICTIONAL  AMOUNT— SUPBBHS 

COUIIT. 

Id  tbe  common  pleas,  plaiutiff,  In  hla  state- 
ment, claimed  orer  $1,000.  The  jury  rendered 
a  verdict  for  him  for  1^800,  subject  to  the  opinion 
of  tbe  court  on  a  questiou  of  law  reserved,  and 
the  c-oart  entered  Judgment  for  defendant  noa 
obstante.  PloistiS  appealed  to  the  supreme 
cuiii't,  and  assigned  as  error  the  refusal  to  eater 
judgment  for  the  amonnt  found  by  the  jury. 
EM,  that  the  supreme  court  hud  no  Jurisdiction, 
under  Act  June  24,  18<J5,  giving  the  superior 
court  original  and  exdnsire  and  final  appellate 
jurisdiction  "U  the  value  of  the  real  estate  or 
personal  property  or  the  amount  of  money  really 
tn  controversy  In  any  single  action  or  claim  Is 
not  greater  than  $1,U00,  exciusire  of  costs," 

Appeal  from  court  of  common  pleas,  Bntler 
ccunty. 

Action  by  one  Fetem  against  one  Camer  and 
others.  From  a  Judgment  In  favor  of  defend- 
ants notwithstanding  a  verdict  In  favor  of 
plaintiff,  he  appeals.  Remitted  to  aupexlor 
court 

W.  H.  liOak  and  MoJnnUn  &  Gallveath,  for 
appellant 

PER  CURIAM.  Section  7  of  the  act  of 
June  24,  1896.  provides,  inter  alia,  tiiat  the  su- 
perior court  shall  have  exciusire  and  final  ap- 
pellate Jurisdiction  of  all  appeals  which  are 
now  allowed  to  the  supreme  court  In  tbe  five 
classes  of  cases  respectlrely  designated  "a," 
"b,"  "c,"  "d,"  and  "e.**  Class  "c"  embraces 
"all  other  actions,  claims  or  disputes  of  every 
kind,  Including  distributions  in  the  common 
pleas,  at  law  or  equity,  whether  originating 
therein  or  reaching  that  court  by  appeal  or 
certiorari  from  a  Justice  of  the  peace  or  alder- 
man or  magistrate.  If  the  value  of  tbe  real  es- 
tate or  personal  prt^erty  or  the  amount  of 
money  really  In  controveray  In  any  single  ac- 
tion or  claim  is  not  greater  than  one  thousand 
doUars,  exclusive  of  costs."  In  addition  to 
this,  two  other  exceptions  are  specified  In  the 
clause,  but  they  hare  no  bearing  on  tbe  pres- 
ent case,  and  need  not  be  quoted.  If  "tbe 
amount  of  money  really  in  controversy  In"  tbe 
case  under  consideration  "is  not  greater  than 
one  thousand  dollars,  exclusive  of  costs,"  tbe 
superior  court  clearly  has  Jurisdiction.  The 
record  shows  that  while  the  plaintiff.  In  his 
statement,  claimed  more  than  $1,000,  his  claim 
in  this  appeal  Is  less  than  $1,000.  On  the  trial 
the  learned  Judge  submitted  to  the  Jnry  the 
question  as  to  the  amount  of  the  plalntlfTa 
claim,  and  tbey  rendered  a  verdict  in  his  faror 
for  $800,  subject  to  tbe  opinion  of  tbe  court  on 
the  question  of  law  reserved;  and  afterwards 
the  court  disposed  of  tbat  question  by  entering 
judgment  for  the  defendant  oon  obstante  verfr 
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dicto.  From  that  Judgment  plaintiff  took  this 
appeal,  and  assigns  for  error  the  refusal  of  the 
court  to  enter  Judgment  on  the  verdict  for  the 
amount  ($800)  found  by  the  jury.  He  thus, 
by  his  pleading,  limits  hla  claim  to  that  sum, 
and  it  follows  that  we  have  no  Jurisdiction.  It 
Is  therefore  ordered  that  this  appeal  be  remit- 
ted to  the  superior  court,  at  the  costs  of  Utn 
appellant,  tor  hearing  and  dedsbnt. 


<U3  Pa.  St.  427) 

BASOOM     DAiNVILLB  STOVE  ft 
MANUFACTURING  CO. 

(Snpceme  Ooart  of  PennBylTanla.    Oct.  11, 
1897.) 

SaLI— AOTIOrf  FOB  PmOK—BEPDSiL  TO  ACOBPT  — 
ISSTRDOTIOSS— WaIVBR  OP  ErROH.. 

1.  Defendant,  Id  an  action  for  the  purchase 
price  Of  goods,  cannot  complain  of  a  statement  in 
the  charge  that,  if  they  were  injured  in  trauB- 
portation,  the  fault  was  that  of  the  carrier,  and 
not  of  either  of  the  parties,  there  being  no  ques- 
tion of  delivery  as  between  the  parties,  and  the 
statement  being  in  the  abstract,  and,  as  sudi, 
correct 

2.  Statement  In  letter  of  purchasers  of  pat- 
terns, to  the  seller:  "We  fear  we  cannot  use 
them  at  all.  We  must  either  be  paid  for  the 
extra  cost,  or  will  return  the  patterns.  Please 
advise  us  what  to  do  in  the  matter,"— is  not  an 
absolute  refusal  to  accept 

3.  It  is  not  error  to  refuse  defendant* a  pwnt, 
in  an  action  for  purdiase  price  of  pattens,  tliat 
plaintiff  cannot  recover  if  there  is  a  total  or  par- 
tial failure  of  performance  of  the  contract  in  the 
kind  or  qtuUty  of  the  workmanship,  so  ss  to  ren- 
der the  patterns  unfit  fOr  the  uses  Intended,  and 
unprofitable  to  defendant;  as  it  was  too  broad, 
there  being  evt(^nce  that  defendant. recdved  the 
patterns  during  a  considerable  time,  made  chan- 
ges in  them,  and  retained  and  used  them  for  sev- 
eral months,  without  specific  offer  to  return. 

4.  There  is  no  error  in  the  affirmance  of  plaln- 
tlflTs  point,  in  an  action  for  raice  of  patterns,  in 
whidi  there  was  evidoioe  of  alterations  and  dian- 
ges  in  the  patterns  after  they  were  received  by 
defendant,  uiat  acts  of  that  kind  done  by  defend- 
ant after  receipt  of  the  patterns  would  be  an  as- 
sertion of  ownership;  the  proposition  of  the  point 
bang  abstract,  and  in  that  sense  strictly  true. 

6.  Assignment  of  error  to  admission  of  testi- 
mony disclosing  offer  of  compromise  cannot  be 
sustained,  the  testimony  having  been  voluntarily 
given,  without  ohjectkm  or  exertion  or  motion 
to  role  out 

Appeal  from  conrt  of  common  pleas,  Mon- 
tour county. 

Action  by  H.  Clay  Bascom  against  the  Dan- 
ville Stove  &  Manufacturing  Company  for 
price  of  patterns  sold.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Defendant's  third  point  the  refusal  of 
which  was  complained  of  by  the  fifth  assign- 
ment of  error,  was  as  follows:  "That  If 
there  Is  a  total  or  partial  failure  of  the  per- 
formance of  the  contract,  In  the  kind  or  qual- 
ity of  the  workmanship,  so  as  to  render  the 
patterns  unfit  for  the  uses  Intended,  and  un- 
profitaUe  to  the  defendant  company,  and  the 
jury  so  find  from  all  the  evidence,  there  can 
be  no  recovery  by  the  plaintiff  In  this  case." 

James  Scarlet  and  Charles  Chalfant,  for  ap- 
peUant  O.  G.  Voris  and  H.  M.  Hinckley,  for 
appellee. 


GBEEN,  J.  We  discover  nothing  wrong  In 
the  first  assignment  of  error  In  this  case. 
There  certainly  was  no  express  warranty  es- 
tablished on  the  trial,  but  the  learned  court 
below  charged  that  the  patterns  should  be 
reasonably  fit  and  sultaUe  for  the  purpose 
for  which  they  were  designed,  and  added: 
"It  they  were  not,  and  the  defendant,  by  rea- 
son thereof,  has  sustained  damage,  to  an 
amount  equal  to  or  greater  than  the  contract 
price,  then  you  must  find  for  the  defendant" 
Certainly,  this  is  all  the  defendant  could  ask. 
When  the  court  further  said  that.  If  the  Jury 
found  that  the  damage  was  less  than  the  con- 
tract price,  **then  if  the  patterns  have  any 
value  for  any  purpose,  notwitlistanding  their 
unfitness  for  the  use  for  which  they  were  In- 
tended, the  plaintiff  might  be  entitled  to  re- 
cover such  value,"  the  connection  in  which 
this  was  said  must  be  considered.  The  whole 
subject  had  been  gone  over  in  the  immedi- 
ately preceding  part  of  the  charge,  as  to 
whether  there  had  been  an  acceptance  or  a 
refusal  to  accept,  and  whether  the  patterns 
had  been  retained  and  used,  or  changes  had 
been  made  in  them  by  the  defendant;  and 
these  subjects  were  carefully  and  correctly 
submitted  to  the  Jury.  In  that  connection 
the  court  used  the  language  complained  of  In 
the  first  assignment  The  court  had  Just  pre- 
viously said:  "If  you  find  from  the  evidence 
that  they  [the  patterns]  were  not  in  full  com 
pliance  with  the  contract  and  specifications 
then  the  plaintiff  is  not  entitled  to  recovei 
the  full  amount  named  In  his  contract  unless 
you  further  find  that  the  defendant  company 
accepted  and  held  the  patterns  for  such 
length  of  time  and  In  such  manner  as  there- 
by to  make  them  so  liable."  The  learned 
Judge  then  said:  "Or,  If  the  purchaser  keeps 
the  property  when  sued  for  the  price,  he  may 
set  up  the  breach  of  Implied  warranty,  and 
set  off  his  damage.  If  any,  against  the  plain- 
tiff's claim,  even  to  the  full  or  equal  amount 
of  the  price  or  sum  agreed  to  be  paid  for 
the  same.  Whether  the  defendant  accepted 
and  used  or  changed  or  undertook  to  change 
these  patterns,  and  retained  them  for  an  un- 
reasonable time,  exercising  acts  of  ownership 
over  them,  we  leave  to  you,  under  all  the  evi- 
dence In  the  case."  It  was  In  this  direct 
connection  that  the  court  used  the  language 
in  question.  That  there  was  evidence  enough 
to  leave  these  questions  to  the  Jury  Is  be- 
yond all  doubt  There  was  so  much  of  it 
that  It  la  not  at  all  necessary  to  recapitu- 
late it  It  was  the  alternative  of  the  de- 
fendant's having  retained  the  patterns  and 
used  them  that  the  Judge  was  speaking  of 
when  he  said:  "Then,  if  the  patterns  have 
any  value  for  any  purpose,  notwithstanding 
their  unfitness  for  the  use  for  which  they 
were  intended,  the  plaintiff  might  recover 
such  value."  Understood  In  this  way,  there 
was  no  error  In  the  charge. 

We  cannot  possibly  see  any  error  In  the 
matter  contained  In  the  second  assignment 
The  gist  of  the  alleged  emr  la  that  the  court 
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said  that,  If  the  patternB  were  Injureil  In  tbe 
course  of  the  transportation,  the  fault  was 
that  of  the  carrying  company,  and  not  the 
fault  of  either  the  shipper  or  the  conalgnee. 
It  was  bnt  a  statement  In  the  abstract,  and, 
as  such,  it  was  literally  correct  There  was 
no  question  of  dellTery  as  between  the  ven- 
dor and  vendee  at  Issue,  and  authorities  on 
that  subject  have  no  relevancy. 

In  the  third  assignment  the  only  error 
claimed  was  the  alleged  misstatement  by  the 
court  as  to  the  time  the  patterns  were  re- 
ceived and  held  by  the  defendant.  The  evi- 
dence shows  that  the  court  was  correct  In 
saying  they  were  all  received  about  the  mid- 
dle of  October.  This  Is  strictly  correct  The 
court  did  not  say  or  Intimate  that,  between 
the  ISth  of  October  and  some  time  in  Janu- 
ary following,  there  was  no  notice  of  any 
defects,  by  defendant  to  plaintiff.  What  was 
plainly  Intended  when  the  court  spoke  of  the 
defendant's  holding  without  notice  from  Oc- 
tober until  January  was  without  notice  of 
refusal  to  accept.  The  context  would  be 
meaningless  without  this.  Now,  during  that 
period  there  was  no  notice  of  that  kind.  Pri- 
or to  October  15th  there  had  been  complaints 
made  In  some  of  the  letters  of  defects  In  the 
work,  bnt  not  of  any  refusal  to  accept.  On 
the  contrary,  letters  written  by  the  defend- 
ant dnrlng  that  period  clearly  Indicated  that 
the  defendant  expected  to  retain  the  pat- 
terns. The  lettor  of  September  80,  1890, 
was  certainly  to  this  effect  So  were  the 
letters  of  October  2d  and  Oth.  The  latter 
contained  this  erpression:  "We  will  be  glad 
to  receive  all  the  patterns  as  soon  as  possi- 
ble, for  we  will  make  changes  In  Res.  to  con- 
form with  onr  suggestion."  There  was  an 
abundance  of  testimony  that  the  def^dant 
did  make  changes  In  the  patterns,  and  In- 
tended to  do  so,  but  there  was  no  testimony 
that  during  this  period  they  intended  refus- 
ing to  accept  them.  These  remarks  are 
equally  applicable  to  the  twelfth  and  thir- 
teenth assignments.  The  letter  of  defendant 
of  28tb  January,  1801,  In  which  they  said: 
"We  fear  we  cannot  use  them  at  all.  We 
most  either  be  paid  for  the  extra  cost  or  we 
will  return  the  patterns.  Please  advise  na 
what  to  do  In  the  matter,  and  oblige, "—-was 
certainly  not  a  refusal  to  accept  them.  At 
the  very  best  It  was  but  an  alternative  sug- 
gestion that  the  defendant  should  be  paid 
the  extra  cost  of  making  changes,  or  else 
they  would  be  obliged  to  return  them,  and 
they  asked  the  plaintiff's  advice  as  to  what 
they  should  do.  Clearly,  such  a  letter  Is  not 
to  be  regarded  as  an  absolute  refusal  to  ac- 
cept We  cannot  sustain  any  of  these  three 
assignments. 

The  language  complained  of  In  the  fourth  as- 
signment Is  predicated  on  a  finding  by  the  jury, 
that  If  the  plaintiff  did  not  fully  and  entir^ 
fnlfln  the  contract  on  his  part  but  that,  not- 
withstanding such  failure,  the  defendant  re- 
ceived and  accepted  the  pattens  for  an  un- 
reaaonaUe  length  ot  time  b^ore  glvhig  notice 


of  such  failure,  and  without  offering  to  return 
In  as  good  condition  aa  they  were,  then  the 
plaintiff  might  recover  the  contract  price,  less 
the  damage  sustained  by  the  failure.  We  see 
nothing  wrong  In  this  as  a  legal  proposition, 
and  the  only  question  is  whether  there  was 
evidence  upon  which  such  a  question  could  be 
submitted  to  the  Jury.  We  think  there  was, 
and  hence  ttexe  was  no  error  In  what  the 
court  said. 

As  to  the  fifth  assignment.  It  Is  to  be  ob- 
served that  the  third  point  of  the  defendant  Is 
too  broadly  stated.  The  conclusion  that  there 
could  be  no  recovery  in  this  case  does  not  nec- 
essarily fiow  fr<nn  the  premise  contained  In 
the  first  part  of  the  point  The  negative  an- 
swer of  the  court  must  be  taken  In  reference 
to  the  facts  In  evldsice,  and,  in  view  of  those 
facts  and  the  possible  finding  of  the  Jury  la 
reference  to  them,  the  point  should  not  hare 
been  afOrmed  without  qualification.  There 
certainly  was  evldencfr— quite  considerable  evl- 
dence-^that  the  defendants  did  receive  the  pat- 
terns during  a  considerable  period  of  time; 
that  they  did  make  changes  in  them;  that 
they  did  retain  them,  and  use  them  for  sev- 
eral months,  without  making  a  specific  otter 
to  return;  and  these  facts,  If  found  by  the 
Jury,  would,  in  a  most  imp(»tant  manner, 
qualify  the  answer  to  be  made  to  the  defend- 
ant's third  point.  In  view  of  these  considera- 
tions, we  .cannot  say  there  was  error  In  the 
answer.  TThe  same  remarks  are  true  of  the 
sixth  assignment  and  the  ninth,  and  we  there- 
tore  cannot  sustain  any  of  these  assignments. 

We  could  not  possibly  sustain  the  seventh  or 
tenth  assignments,  as  there  was  plenty  of  evi- 
dence of  acts  done  and  letters  written  both  1^ 
Vincent  and  Schoch,  as  president  and  book- 
keeper, t6  carry  to  the  Jury  the  question  of 
their  authority  to  write  the  letter  and  do  the 
acts  In  question.  What  the  court  said  on  this 
subject  was  entirely  correct  The  question 
was  fairly  left  to  the  Jury,  and  they  have 
found  for  the  i^ntiff,  with  ample  testimony 
to  sustain  their  finding.  These  assignments 
must  be  dismissed. 

There  was  considerable  testimony  as  to  al- 
terations and  changes  made  In  the  patterns 
after  they  were  received  by  the  defendant. 
The  plalntifTs  second  point  requested  an  in- 
struction that  acts  of  that  kind  done  by  the 
defendant  after  receipt  of  the  patterns  would 
be  an  assertion  of  ownership.  We  can  see  no 
error  In  this.  Surely,  such  action  cannot  be 
reconciled  yvlth  an  intent  to  refuse  the  pat- 
terns and  return  them.  They  are  the  prop- 
er  and  legitimate  acts  of  persons  who  are  own- 
ers. They  are  not  the  acts  of  persons  who 
neither  are,  nor  expect  to  be,  owners.  The 
proposition  of  the  point  Is  abstract,  and  In 
that  sense  It  is  strlctiy  true.  In  the  concrete 
it  depends  upon  the  evidence,  which,  of  course, 
is  for  the  Jury.  The  eleventh  asslgnmoit  is 
not  sustained. 

It  does  not  seem  to  us  that  the  fourteenth 
assignment  is  correctiy  stated.  The  testimo- 
ny complained  of  was  not  admitted  undea:  ob- 
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JecUoD;*  noi  was  tbe  question  to  the  witness 
an  att^pt  to  prove  on  offer  of  compromise. 
Tbe  witness  Foster  was  being  croas-examined 
in  reference  to  a  conTeraatlon  which  had  been 
Introduced  by  counsel  for  tbe  aK)eUant.  Hav- 
ing answered  a  number  of  questions  as  to  what 
tbe  conversation  was,  the  witness  was  asked 
by  counsel  for  the  appellee:  "Q.  What  was 
the  wind-up  of  your  Interview?  A.  Well,  the 
wind-up  of  our  Interview  was.  I  made  him  a 
proposlUon  or  offer  to  pay  him  Ave  hundred 
dollars  and  give  him  the  patterns."  Neither 
to  the  question  nor  to  the  answer  was  thwe 
any  objection.  Tbe  witness  was  then  asked: 
"Q.  Ton  offered  tiiat,  that  day?  A.  Tea,  sir. 
Q.  What  did  he  say?  A.  He  said  be  would 
not  settle  that  way.  Q.  Did  you  at  any  time 
renew  that  proposition?  A.  I  did.  Q.  When? 
A.  Sut)sequently,  I  think,  by  letter,  I  renew- 
ed the  proposition."  At  this  time  an  objection 
was  first  made  "that  anything  in  the  way  of  a 
proposition  of  settlement,  that  is  not  accepted 
by  the  parties,  cannot  be  evidence  in  the 
case."  There  was  no  motion  to  strike  out  tbe 
testimony  already  in,  and  no  objection  or  ex- 
ception to  tbe  admission  of  that  evidence. 
The  witness.  In  answer  to  the  last  question, 
Bim[dy  said  that  the  prt^sltlon  was  renewed 
on  his  own  responsibility,  by  letter  of  Uay 
15th.  But  it  does  not  appear  that  that  letter 
was  given  in  evidence,  and,  If  not.  Its  contents 
were  not  before  the  Jury.  The  oral  testimony 
of  the  witness  as  to  the  conversation- having 
been  voluntarily  given  by  the  witness,  with- 
out objection  or  exception,  and  no  motion 
made  to  rule  It  out,  we  do  not  see  bow  we  can 
sustain  an  assignment  of  error  to  its  .admls- 
sitm.  But,  In  any  event,  what  was  said  on 
this  subject  was  part  of  a  conversation  which 
had  been  given  In  evidence  by  the  def^idant, 
^nd  the  question  was  not  an  offer  to  j?rov6  a 
compromise,  and  the  part  of  the  answer  of  the 
wlLaesB  which  disclosed  an  offer  to  pay  a  sum 
of  money  less  than  the  claim  was  Inconsistent 
with  the  claim  made  by  the  defendant  that 
they  held  the  patterns  only  subject  to  the  or- 
dec  of  tbe  plaintiff.  It  tended  to  contradict 
the  testimony  and  the  theory  of  the  defend- 
ant that  they  never  bad  accepted  the  pattans, 
and  had  no  ownership  of  them.  Being,  there- 
fore, in  the  nature  of  tbe  admission  of  a  fact 
inconsistent  with  the  defense,  tbe  question  Is 
assimilated  to  the  question  raised  In  Arthur  v. 
James,  2S  Pa.  St.  230.  There  a  letter  was 
offered  in  evidence  which  contained  an  unac- 
cepted offer  of  compromise.  It  was  objected 
to  on  that  ground,  but  we  held  it  was  admissi- 
ble because,  although  It  contained  an  offer  of 
compromise,  it  also  contained  admissions  of 
material  facts.  In  tbe  opinion,  Lewis,  C.  J., 
said:  "In  the  case  before  us  the  letter  received 
in '  evidence  contained  distinct  admissions  of 
material  facts.  These  facts  cannot  be  exclud- 
ed because  the  same  letter  closes  with  an  offer 
of  a  certain  sum  of  money  to  settle  the  mat- 
ter." In  tbe  case  now  before  ns.  If  tbe  objec- 
tion had  been  promptly  made  to  tbe  testimony 
as  to  the  offer. by  its^f,  a  different  question 


ml£^t  bare  arlsoi.  But,  as  no  objection 
was  made,  the  part  now  objected  to,  i  being 
part  of  an  entire  convwsatlon.  It  seems  to  us, 
cannot  be  excluded  because  it  discloses  an 
offer  to  compromise.  The  fourteenth  assign- 
meat  Is  not  sustained.  Judgtnwt  aflinued. 


(183  Pa-  St.  81) 
UcMILLIN  V.  McMtLLIN. 
(Supreme  Court  of  Pennsylvania.   Oct.  % 

ApPBAIr^iUTiaw. 

Where,  by  agreement^  a  bill  for  divorce  was 
heard  ia  open  conrt,  the  coociutslons  of  the  jailge 
will  be  accepted  as  verity,  unless  manifest  error 
is  shown. 

Appeal  from  court  of  common  pleas,  Law- 
rence county. 

Bill  by  Herman  E.  McMIllIn  against  Char- 
lotte MtiMUlin  for  a  divorce.  From  a  de- 
cree dismissing  tbe  bill,  plaintiff  appeals. 
Affirmed. 

The  following  Is  tiie  opiDlni  «f  tbe  lower 
court  (Wallace,  P.  J.):. 

"On  September  19,  1891^  Human  B.  BCc- 
MllUn  presented  his  libel  In  dirorce^  aad  aub- 
pcma  was  awarded.  The  f  jtltlim  aU^ea 
as  a  ground  for  divorce  adulteiy  on  tbe  part 
of  the  defendant  wltb  one  Victor  Leibrlc. 
Defendant  on  December  4^  lEVS.  moved  the 
court  for  a  role  on  the  Ubdant  to  furnish  a 
bill  of  partlculaEa;  and  In  porananee  of  said 
rule  libelant  filed  a  bill  of  particulars  alleging 
adultery  at  different  times  with  the  said  Vic* 
tor  Leltnic^  mentioning  the  datea  at  which 
said  adultery  took  place.  The  case  was 
heard  In  opra  conrt,  witnesses  b^g  called, 
and  the  testimony  taken.  After  hearing  the 
testimony  and  tbe  arguments  of  counsel,  both 
for  the  llt>eiant  and  the  respondent,  the  court 
directed  the  testimony  to  be  written  out  In 
longhand.  And  a  careful  examination  of  the 
testimony  taken  in  the  case  reveals  the  facts 
that  Dr.  H.  B.  McMUIin  and  Chartotte  He« 
MiUln  were  married;  that  they  lived  together 
as  man  and  wife  in  the  borough  of  Mahon- 
Ingtown  until  some  time  in  the  fall  of  189S,— 
nntll  about  the  time  of  the  bringing  of  this 
sult,~when  she  was  refused  admission  to  bis 
house,  but  was  supported  by  him  at  an  hotel 
In  Mahonlngtown;  that  Dr.  McMlUln  was  a 
practicing  physician  in  tbe  borough  o£  Ma- 
honlngtown, Lawrence  county;  that  one  Vic- 
tor Leibrlc,  who  also  resided  In  the  borough 
of  Mahonlngtown,  was  employed  by  Dr.  Mc- 
MiUm  to  keep  his  books;  that  Victor  Lelbric 
was  brought  to  the  home  of  Dr.  McMilUn,  by 
reason  of  this  occupation,  oftentimes,— in 
fact,  dally,  and  sometimes  three  or  four 
times  during  the  day;  that  Mrs.  Ciaarlotte 
McMlllln  was  a  woman  In  delicate  health, 
frequently  being  confined  to  her  bed;  that 
often,  in  the  absence  of  the  doctor,  and  at 
the  doctor's  request,  Victor  Leibrlc  did  take 
care  of  and  wait  upon  Mrs.  McMlllln  while 
she  was  confined  to  her  bed  on  account  of 
sickness;  that  Leibrlc  had  access  to  all  parts 
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of  tbs  hOQM,  yon  mlgbt  aaj,  at  all  times  oC 
tbe  Hmj  and  night;  that  he  carried  medicine 
from  the  office  or  dmg  atore  to  her,  and  ad- 
ministered medicine  to  her,  and  this  by  the 
reqaest  of  the  libelant  la  this  case.  The  li- 
belant now  undertakes  to  hare  a  decree  In 
dlTorce  made  by  reason  of  adnltery,  and  In 
support  of  that  alleges  circumstances  of  fa^ 
mUlarlty,  asking  the  court  to  say  from  these 
drcnmstanccs  that  adultery  -waa  committed 
by  the  bald  Charlotte  McMlllIn  with  the  said 
lector  LellHlc,  In  the  bouse  of  Dr.  McMllUn 
In  the  borough  of  Mahonlngtown.  To  further 
support  these  allegations,  he  calls  a  number 
of  witnesses,  an  of  whom  testify  regarding 
familiar  relationship.  One  of  tb^— UOss 
Clara  Moore— testifies  that  she  was.  In  No- 
Tember,  1886,  a  domestic  In  tbe  house  of  Dr. 
McMinin;  that  Ox  was  called  there  rea- 
son of  Mrs.  MoBfUUn's  iUnos;  that  at  that 
time  Mrs.  McBUllln  was  and  had  been  con- 
fined  to  her  bed  for  more  than  one  week; 
that  Victor  LeltHie  was  In  the  haUt  of  com- 
Iqg  Into  the  hous^  and  did,  during  this  .tboe 
<rf  her  stekness,  come  Into  the  house,  and  go 
to  the  room  where  Mrs.  MicMtlHn  was  sick  In 
bed;  that  that  was  a  frequent  occurrence; 
that  one  erenlng  between  9  and  10  o'dot^ 
ahe  went  upstairs  Intp  a  room  across  the 
ban.  After  remaining  there  scone  time,  she 
went  across  tbe  hall,  and,  as  she  bays,  'she 
opened  tbe  door,  and  he  (I«lbric)  was  lust 
getting  out  of  the  bed.*  la  aamwa  to  the 
questkm,  la  what  condition  was  the  bed 
dothlng7  she  answered,  'Well,  tbe  bed  doth- 
Ui^— «he  was  stralghteidng  tbe  bed  clothing 
down.*  Jn  answer  to  the  question,  In  what 
condition  was  Yletor  Lellnlc's  clothing  r  she 
answocd,  'Well,  he  waa  bntioning  up  his 
pants.'  And  she  farther  testified  that  they 
each  solicited  h»  to  keep  quiet,  ^d  not  give 
her  away.'  This  Is  the  only  teatlmony  In  the 
cas^  If  tbe  defoidant  bad  called  no  wlt- 
neases,  that  would  tend  or  In  any  way  lead 
the  court  to  a  presomptlon  that,th^  were 
gnllty  of  adnltary.  This  testimony  Is  poal- 
tirdy  d«iled  Xif  botii  parties,  Charlotte  Mc- 
MBlltt  and  Vlctw  Ldbdc  liien.  Is  It  such, 
as  it  stands,  tiiat  would  be  sufficient  to 
wanmnt  tbe  Soart  In  malting  a  decree  of  dl- 
Torce?  Other  witnesses  have  testified  to  ta.- 
ffilllarlttee— ondoe  famlUarltiea,  we  might  say 
— m  the  part  of  the  defendant  with  '^ctor 
Lelbrle  In  tbe  house  of  the  said  Dr.  McMll- 
IhL  And  In  considering  the  qnration  wheth- 
er or  not  the  decree  ought  to  be  made  by 
reason  of  this  testimony  the  court  must  take 
into  condderation  all  of  the  surrounding  cir- 
cumstances which  would  tend  to  lead  the 
mind  of  the  court  to  the  general  result  of  the 
act  of  the  parties  under  the  circumstances  of 
each  particular  case.  It  Is  well  settled.that 
no  general  rule  can  be  laid  down  showing 
what  facts  constitute  sufficient  proo^  be* 
cause  the  same  presumptions  do  not  follow 
tbe  same  facts,  as  tiiey  are  somewhat  de. 
pendent  upon  the  character,  hatdts,  and  sit- 
uation of  the  parties.  And,  In  ordw  to  ar- 
S8A.-83 


rive  at  a  correct  condnslon,  we  most  look  at 
the  situation  of  the  parties  In  this  case. 
Who  was  Victor  LelMc?  What  brought  him 
to  the  house?  Victor  Leibric,  the  teetlmcmy 
diows^  waa  tbe  bookkeeper  of  Dr.  H.  B.  Me* 
Mlllln,  and  as  sndi  kept  the  books  in  the 
house  of  his  ^ployer;  that  he  was  there  at 
the  request  of  Dr.  McMlUln,  to  aid  and  aaslst 
him  In  taking  care  of  Mrs.  McMllUn  while 
she  was  sick.  In  fact,  frequently,  under  the 
doctor's  direction,  he  was  1^  alone  with  her 
in  the  ddc  zoom  for  hoars.  Oan  we  then 
say,  with-  these  facts  before  us,  that  he  was 
In  that  room  on  this  night,  when  she  was  In 
bed,  dc^  for  an  unlawful  purpose?  That 
leads  us  to  the  truth  of  the  statement  made 
by  Miss  Moofe.  Is  her  story  reasonable? 
Let  us  see.  Miss  Moore  was  a  domestic  In 
the  house  of  Dr.  McMlllln,  and  known  to 
hare  been  In  the  house  at  tbe  time  of  this 
Tlslt  by  Leibric  to  Mrs.  McMUlln's  room.  R 
being  her  custom,,  as  lOss  Moore  says,  to  vis- 
it the  room  of  Mrs.  McMlllln  each  night  prior 
to  her  retiring,  or  about  the  time  of  this  al- 
leged Tlsltetion  hy  Leibric  to  the  room  of 
Mrs.  McMllUn.  Mrs.  MeMllUn  had  been  at 
this  time  sick  In  bed  for  a  week  or  more;  was 
at  this  particular  time  cooflned  to  bed.  Tho-e 
was  sufficient  light  In  the  room  to  discern  the 
people  and  all  things  going  on  In  the  room. 
The  door  was  unlocked.  Then,  woofld  people 
under  these  drcnmstances  do  what  Miss 
Moore  says  she  saw  there?  la  that  reason- 
able?  These  are  matters  that  must  be 
weighed  in  connection  with  Miss  Moore's  tes- 
timony. And,  with  her  testimony  standing 
alone,  could  any  person,  taking  Into  consid- 
eration the  circumstances,— the  condition  of 
the  parties,  and  the  circumstances  surround- 
ing their  being  together,— reasonably  con- 
clude the  trnth  of  Miss  Moore's  statements  or 
the  unlawful  acts  of  the  parties.  But  her 
statement  Is  not  alone,  so  that  we  are  not  to 
condnde  from  the  surrounding  circumstances 
alone,  as  her  testimony  is  directiy  and  posi- 
tively denied  try  both  Charlotte  McMlllln  and 
Victor  Leibric  Taking  into  consideration, 
then,  ber  testimony  on  the  one  hand,  and  the 
testimony  of  Victor  Leibric  and  Charlotte 
McMlHln,  as  well  as  the  surroondtng  circum- 
stances, there  Is  but  one  condnslon  that  the 
court  can  arrive  at,  and  that  Is  that  they 
were  not  there  for  the  purpose  of  commit- 
ting adnltery  on  that  particular  evening,  and 
that  no  adnltery  has  been  proven.  Indeed, 
in  this  case  the  court  would  hesitate  to  grant 
a  decree  In  divorce  without  stronger  testi* 
mony  than  that  offered.  While  we  are  frank 
in  saying  that  the  behavior  of  both  Mrs.  Mc- 
Mlllln and  Victor  Leibric  has  been  very  Im- 
pfudent,  and  at  times  familiarities  have 
been  provw  whldi  ought  not  to  take  idace 
in  any  well-conducted  family,  yet  let  us  see 
what  brought  about  those  &inllIarities,--tlULt 
Imprudence.  The  llbdant  In  this  case 
brought  the  tempter  In  the  way.  He  placed 
his  home  under  such  circumstances  thai 
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bronglit  temptations  that  otherwise  would 
not  hare  been  before  the  weaker  sex.  And, 
If  undue  famlllarltlei  were  taken  by  Vic- 
tor Lelbric  with  Charlotte  SIcMinin,  the 
libdee  In  this  case,  part  of  the  Uame  should 
be  laid  upon  the  shoulders  of  the  libelant. 
From  the  facts,  as  we  hare  alreai^  stated 
them,  we  are  not  satisfied  that  the  drcum- 
Btances  proren  are  snffldent  to  lead  as  to 
the  b^l^  tiiat  the  specifications  alleged  by 
the  libelant  in  this  case  have  been  fully  made 
out  Now,  June  81,  188^  the  bill  Is  therefore 
dismissed,  at  the  cost  of  the  libelant 

J.  Norman  Martin  and  S.  L.  McCracken,  for 
appellant  M.  McConnell,  for  respondent 

FEB  CURIAM.  A  careful  consideration  of 
the  somewhat  conflicting  evidence  In  this 
case  has  not  convinced  ub  that  the  court  be- 
low erred  In  refusing  a  decree  in  favor  of  the 
libelant  and  dismissing  the  petition,  with 
costs.  By  agreement  of  the  parties,  the  case 
was  heard  In  open  court  The  witnesses 
were  called  and  examined  In  the  presence  of 
the  trial  judge,  who,  by  thus  seeing  the  sev- 
eral witnesses,  hearing  them  testify,  observ- 
ing their  manner  on  the  witness  stand,  etc., 
had  much  better  opportunity  than  we  have 
of  forming  a  correct  judgment  as  to  their 
credibility,  and  the  evidential  value  of  their 
testimony.  His  conclusions  of  fact  should 
,  therefore  be  accepted  as  verity,  unless  mani- 
fest error  therein  is  eiearly  shown.  Espe- 
cially Is  this  so  where,  as  In  this  case,  the  tes- 
timony on  the  controlling  question  of  fact  Is 
so  conflicting,  und  apparently  Irreconcilable. 
But  while  we  cannot  say  that  the  trial  judge 
erred  in  holding  that  the  alleged  criminal  of- 
fense charged  In  the  libel  was  not  proved, 
we  think  his  reflections  on  the  conduct  of  the 
libelant  quoted  In  the  third  specification, 
were  unwarranted  by  anything  that  appears 
In  the  record.  There  Is  nothing  In  the  case 
that  calls  for  fmrthier  comment  Decree  af- 
firmed, and  appeal  dismissed,  at  plabttltTB 
costs. 

on  Fa.  8t  Ufi 

la  re  ADAMS'  BSTATBL 
(Supreme  Court  of  Faiatylranla.    Oct  3S,  . 

Teustbi— Ofbhiso  or  Aeoousn— Lackbs. 

Testator  gave  one-fifth  of  his  estate  to  a 
■on.  in  trust  tor  an  insane  daughter,  with  re- 
mainder over  to  her  two  boqs.  At  testator's 
death,  be  and  his  son  wer«  engaged  as  a  firm  in 
jtrlvate  hanking,  and  in  the  appraisement  $4,988 
was  appraised  as  due  from  such  firm.  The  soa, 
who  was  also  executor,  received,  as  trustee,  the 
daughter's  fall  share,  and  placed  it  on  deposit 
In  said  banking  house.  Ten  years  after  testa- 
tor's death  the  court  confirmed,  without  exer- 
tion, the  trustee's  account  showuig  only  $2,127.- 
SO  on  hand.  Fourtera  years  afterwards,  and 
after  the  death  of  both  the  cestui  and  the  trus- 
tee, the  trustee's  executors  filed  an  account, 
showing  the  expenditure  by  the  trustee  of  the 
entire  trust  fund,  and  $971.54  additional,  in  her 
support  This  account  was  exhibited  in  the  reg- 
ister's offlee,  was  advertised,  and  30  days  after- 
wards was  confirmed  by  the  court  without  ex- 


ception thereto.  EM,  that  the  daughter's  son 
was  not  entitled,  as  a  matter  of  grace,  to  have 
said  two  accounts  opened  for  review  on  an  ap- 
plication made  two  years  after  the  last  one  was 
confirmed,  to  show  tiiat  the  trust  funds  were  in- 
vested In  the  lianking  business,  and  amonnted 
to  $40,000  at  the  death  of  the  trustee. 

Appeal  firom  orphans*  court  Washington 

county. 

Petition  by  William  A.  Adams  for  a  bill  of  re< 
view  to  certain  accoimts  of  William  J.  Alex- 
ander, as  trustee  of  the  estate  of  Rose  Apu 
Adams.  From  a  decree  sustaining  a  demurrer 
to  and  dismissing  the  petlthui,  the  petitioner 
appeals.  Affirmed. 

The  opinion  of  the  onAum^  oonrt  Is  as  fid- 
tows  (TATLOE,  J.): 

"It  Is  omceded  hf  ^  petltlocear  In  tills  case 
for  a  bni  of  review  of  the  accounts  of  Wm.  2. 
Alexandtf,  trustee  of  Rose  Ann  Adams,  and 
James  8.  Alexander  and  Joa^  A.  l^rron,  er- 
eenhns  of  the  wlU  of  the  aald  Wm.  J.  Alex- 
ander, who  was  tmstee  of  the  said  Rose  Ann 
Adams,  ^ceased,  that  be  has  laid  no  gnmnd 
demanding  relief  as  a  matter  of  right  whtdi 
was  to  admit  that  there  were  no  enors  of  law 
apparmt  on  the  face  of  the  records  xefmed  to, 
and  that  no  new  matter  had  arisen  tfnoe  the 
decrees  ccmflnnlng  said-  accounts.  It  was 
frankly  stated  by  the  petltkoier's  connsel  at 
the  argument  of  the  case  that  tf  the  petlttoner 
were  granted  the  review  tor  which  he  lald- 
dabn.  It  rested  scddy  wlttk  the  court  as  a  mat- 
ter of  grace;  and  to  this  attribute  alone  In  the 
eqnitaUe  dde  <tf  tiie'  court  he  addreraea  him- 
self, and  refos  his  catiB&  In  disposing  of  Hie 
case  It  win  be  necessarr  to  consider  only  when, 
and  nndor  what  drcumstances,  a  review 
should  be  granted  as  a  matter  grace,  after' 
referring  to  the  foots  stated  in  the  petition, 
from  which  the  petlttoner's  rights  are  now  to- 
be  determined.  If  he  have  any,  under  Otis  pro- 
ceeding. The  win  of  Joseph  Alexander  must 
be  taken  as  the  baats  or  any  dalm  the  petldon-' 
er  here  may  have  to  rcUef,  since  the  petition 
sets  forth  his  wQl,  and  that  whatever  estate 
Rose  Ann  Adams  had  was  derived  and  nn- 
der  said  will,  and  In  whl<di  the  tmst  here  was 
also  created.   Joseph  Alexandra  died  testate 

<m  the  day  of  Jnn^  1871.   His  will  was 

duly  probated,  and  letters  testamentary  Is- 
sued to  WUllam  J.  Alexander,  a  son,  who,  at 
the  time  of  his  father's  death,  was  engi^ed 
with  him  in  the  banking  business  as  (rtvate 
bankers  In  tiw  dty  of  Monongah^.  By  the 
said  wni  of  Joseph  Alexander  his  executor 
therein  named  was  lUso  made  tmstee  of  the 
one-fifth  re^dne  ot  his  estate  remaining  aft- 
er the  i»iyment  of  his  debts,  to  be  by  htm 
held  In  trust  fOr  the  use  and  ben^t  of  the 
said  Rose  Ann  Adams  during  hw  Ufe,  and 
then  any  remaining  after  her  death  to  be 
paid  to  her  two  sons,  Wm.  A.  Adams,  the  pe- 
titioner In  this  cas^  and  Charles  W.  Adams, 
who  died  Intestate,  unmarried,  and  without 
issue.  Rose  Ann  Adams  was  a  daughter  of 
the  said  Joseph  Alexander,  and  a  sister  of 
Wm.  J.  Alexander,  the  executor  and  trustee 
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under  tbe  f  atiier*8  win.  In  the  appraisement 
of  the  estate  of  Josepb  Alexander,  deceased, 
filed  August  1.  1871,  the  sum  of  $4,988  was 
appraised  as  'due  from  Alexander  &  Oo.,'  tbe 
banking  firm,  and  represented  the  Interest  of 
the  deceased  father  in  this  bu^ness.  This 
stun,  with  other  Items  of  personal  property 
of  the  deceased,  aggregated  $5,542,  which 
som  the  accountant,  together  with  the  sums 
derived  from  the  sale  of  the  deced«it's  real 
estate,  a^regated,  as  the  entire  estate  of  said 
deceased,  917,061.50;  and,  after  deductliig 
debts,  funeral  expenses,  and  expenses  of  set- 
tlement, left  a  balance  for  distribution  among 
the  legatees  under  said  will  of  (17,168.05, 
which  balance  was  distributed  In  five  e<]ual 
shares  and  amounts  to  and  among  the  chil- 
dren of  said  deceased  of  (3,433.99  each,  as 
shown  by  the  account  of  said  executor  filed 
to  Ko.  14,  February  term,  O.  C.,  1872,  which 
account  was  confirmed  and  never  excepted  to. 
The  executor  of  Joseph  Alexander  received, 
and  receipted  for  as  trustee  of  Rose  Ann  Ad- 
ams, her  full  share,  as  shown  by  the  distri- 
bution account  of  her  father's  estate,  Decem- 
ber 16,  1871,  $3,433.99,  and  plafij^  It  on  de- 
posit in  the  banking  house  of  Alexander  & 
Co.,  where  it  has  remained  ever  since  until 
finally  used  up  by  the  said  Rose  Ann  Adams, 
principal,  and  Interest,  which  It  drew  from 
the  date  of  Its  deposit  with  the  bank  on  De- 
cember 16,  1871.  the  Interest  of  which,  and 
so  much  of  the  principal  as  was  remaining, 
were  paid  July  and  January  of  each  year  for 
the  support  and  care  of  the  said  Rose  Ann 
Adams,  who  was  a  lunatic,  confined  In  an 
asylum  for  the  Insane,  until  her  death,  May 
22, 1803.  At  No.  6,  January  term,  O.  C,  18S1, 
the  said  William  J*  Alexander  filed  an  ac- 
count of  bis  management  of  this  trust  fond 
h^d  by  him  under  the  win  of  Joseph  Alex- 
ander for  the  use  of  said  Rose  Ann  Adams, 
accounting  for  principal  and  Interest  accrued 
cb^eon.  Joly  1,  1860,  94,810.88,  from  which 
he  took  credit  in  the  som  of  92.688.02.  as  paid 
out  for  the  maintenance,  care,  and  keeping 
of  his  sister  In  the  insUtutioD  for  the  Insane 
where  she  was  confined.  This  account  was 
duly  confirmed  by  the  court,  without  excep- 
tion filed;  and  the  balance  shown  by  It  in 
the  hands  of  the  trustee,  viz.  92,127.86,  the 
said  trustee  continued  to  keep  Invested  at 
six  per  cent,  annual  Interest  until  January 
2,  1888,  when  principal  and  interest  of  the 
trust  fund  became  exhausted  in  the  snp[K>rt 
of  the  Junatic,  and  the  trustee  and  brother 
bad  ecpeoded  of  his  own  funds,  as  appears 
by  the  account  of  his  executors,  who,  to  No. 
56,  3fay  term,  O.  0.,  1806,  filed  his  final  ac- 
count as  trustee,  the  sum  of  9971.54,  showing 
an  indebtedness  In  said  amount  of  the  estate 
of  Rose  Ann  Adams  to  the  executors  of  Wil- 
liam J.  Alexander,  deceased.  This  account 
filed  of  this  trust  estate  by  the  trustee's  exec- 
utors, the  trustee  having  died  June  4,  1804, 
-was  exhibited  In  the  register's  office  April  17, 
ISBS,  In  a  few  days  less  than  one  year  after 
the  decease  of  tbe  raid  trustee  of  Rose  Ann 


Adams,  and  was  advertised  and  confirmed 
according  to  law  absolutely  May  15,  1805, 
without  reception  filed  thereto.  It  Is  these 
two  latter  accounts  that  the  petitioner  here, 
William  A.  Adams,  the  only  surviving  son 
and  heir  of  tbe  said  Rose  Ann  Adams,  filed 
March  8,  1897.  for  a  rule,  etc.,  asks  the  court 
to  open  up  to  him,  as  a  matter  of  grace,  for 
review,  for  tbe  purpose  of  showing,  as  he 
sets  out  In  paragraph  14  of  his  petition,  that 
the  portion  of  the  estate  allotted  to  the  trus- 
tee of  Rose  Ann  Adams  was  an  Interest  in 
ibe  said  Alexander  &  Co.  equal  to  the  amount 
of  said  estate,  and  was  never  converted  Into 
money,  and  never  passed  through  tbe  hands 
of  Wm.  J.  Alexander  as  executor  and  trus- 
tee, but  remained  a  vested  Interest  In  said 
company,  without  Interruption,  from  the 
death  of  Joseph  Alexander, to  this  date,  and 
the  principal  thereof  has  never  been  account- 
ed for.'  It  is  here  jAaSn  to  be  seen  that  no 
new  proof  has  been  discovered  after  the  de- 
cree confirming  the  account  of  Wm.  J.  Alex- 
ander as  trustee  of  the  said  Rose  Ann  Adams, 
a  lunatic,  filed  to  No.  6,  January  term,  1^1, 
which  proof  could  not  possibly  have  been 
used  at  the  time  when  the  decree  confirming 
that  accoont  was  made.  By  that  account  the 
trustee  plainly  discloses  the  fact  that  the 
share  or  interest  d^ved  by  the  said  Rose 
Ann  Adams  from  her  father's  estate,  and  by 
Mm  held  in  trust  under  the  will  of  bis  father 
for  this  lunatic  sister.  Is  not  a  vested  interest 
In  the  banking  firm  of  Alexander  &  Co..  but 
there  as  a  deposit  drawing  Interest  thereon 
at  the  legal  rate,  the  same  as  that  of  an  In- 
vestment for  an  Interest  rate  Instead  of  an 
Interest  In  the  firm.  A  period  of  about  eight 
years  had  elapsed  since  the  death  of  Joseph 
Alexander  and  the  filing  of  the  first  account 
of  Wm.  J.  Alexander  as  trustee  of  Boqe  Aim 
Adams,  yet  In  all  these  years  no  expenses  of 
the  running  of  the  banking  house  of  Alexan- 
der &  Co.  were  charged  up  to  tbe  trust  estate 
of  Rose  Ann  Adams  in  the  trustee's  hands  In 
this  account,  and  then,  as  now,  the  account- 
ant treated  the  money  derived  by  her  from 
her  father's  estate  as  Invested  simply  as  an 
Interest  bearing  Investment,  the  Income  of 
whldi,  as,  well  as  some  of  the  principal  from 
time  to  time,  was  necessarily  used  for  her 
support  and  maintenance  In  the  asylum. 
There  Is  no  allegation  in  tbe  petition  that  the 
petitioner  was  without  knowledge  of  the  fil- 
ing of  this  account,  or  the  lost  one  filed  by 
the  executory  at  the  trustee,  or  so  situate  that 
he  could  not  Inspect  the  same;  and  we  must 
take  It,  after  this  lapse  of  time,  and  parttco' 
larly  after  the  death  of  Wm.  J.  Alexander, 
the  trustee,  whose  lips  are  now  sealed  In 
death,  that  tbe  petitioner  has  been  guilty  of 
such  laches— he  being  the  residuary  legatee  ct 
the  mother's  trust  estate  under  the  wUl  of 
his  grandfather.  Joseph  Alexander— «b  de- 
stroys his  title  to  relief.  For  the  principle 
laid  down  above,  and  which  controls  our  de- 
cision In  this  case,  see  Scott's  Appeal,  112  Pa. 
St  427. 6  AtL  671;  Priestley's  Appeal.  127  Pa. 
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Bt  420,  17  Ati.  1084;  and  tbe  cases  m  the 
above  two  eases  cited,  wherein  these  princi- 
ples of  equity,  as  applicable  to  the  act  of 
1840,  were  early  adopted  by  the  supreme 
court  of  this  state.  We  must  assume  that 
the  petitioner,  interested  as  be  was  In  the 
estate  ot  his  grandfather,  a  portion  going  to 
his  mother,  and  then  to  himself,  In  the  han& 
of  the  trustee  appointed  by  the  will  of  his 
grandfather,  had  legal  notice  of  the  filing  of 
these  accounts,  which  were  advertised,  and 
the  solemn  decrees  of  the  court  confirming 
tbem,  wherein  it  Is  shown  on  the  face  of  each 
-  that  they  could  then,  before  the  confirmation 
of  each,  have  been  attacked  for  the  same 
reason  and  by  the  same  proof  as  now  pro- 
posed, but  for  the  laches  or  negligence  of  the 
petitioner.  'As  a  matter  of  grace,  a  review 
may  be  granted  for  new  proof  discovered 
after  the  decree,  which  proof  could  not  pos- 
sibly be  used  at  the  time  when  the  decree 
was  made;  yet,  when  the  party  complaining 
has  been  guilty  of  laches  after  notice  of  the 
decree,  the  bill  should  not  be  granted.*  Priest- 
1^*8  Appeal,  supra;  Scott's  Appeal,  supra; 
MiUigan'8  Appeal,  82  Pa.  St  380;  Lee's  Es- 
tate, 29  Wkly.  Notes  Cas.  346. 

"We  can  attach  no  weight  to  paragraph  10 
of  the  petition,  wherein  th6  simple  statement 
Is  made  that  the  interest  of  Joseph  Alexander 
In  the  banking  firm  of  Alexander  &  Co.,  being 
a  one-third  Interest,  was  valued  at  |4,988  on 
the  Ist  of  AngQst,  1871,  and  that  the  Interest 
of  Wm.  J.  Alexander  In  the  banking  firm  of 
Alexander  &  Co., 'August  20, 1804.  was  a  one- 
third  interest,  valued  at  $40,000.  We  are  led 
to  conclude,  therefore,  that,  as  no  proof  or 
evidence  Is  suggested  by  the  petitioner  now 
of  gross  errors,  the  knowledge  or  evidence  of 
which  be  could  not,  by  the  exercise  of  reason- 
able diligence,  bave  discovered  before  the 
accounts  were  finally  confirmed,  his  claim  for 
relief  must  rest  on  bis  averments.  Le 
Uoynes*  Appeal,  104  Pa.  Bt.  321.  The  peti- 
tioner sets  forth  that  he  'has  discovered  very 
recently,  and  since  the  filing  and  confirma- 
tion of  the  last  account,  tbat  the  estate  of 
Rose  Ann  Adams  was  Invested  as  hereinbe- 
fore set  out,'  etc.  There  can  be  no  doubt  but 
that  his  claim  as  to  this  Is  based  upon  the 
will  of  Joseph  Alexander,  and  full  and  en- 
tire Infprmatlon  as  to  the  trust  funds  could 
have  been  demanded  and  enforced  at  any 
time  by  him,  at  least  since  May  22,  1893,  the 
date  of  the  death  of  Rose  Ann  Adams,  and 
prior  to  the  death  of  the  trustee.  If  the  peti- 
tioner was  content  to  rely  oo  the  'advice  of 
the  custodians  and  trustees  of  ttie  funds,' 
and  If.  *belleving  their  statement,'  be  'has  al- 
lowed said  accounts  (made  under  oath)  to  re- 
ihaln  unquestioned,*  this  would  not  bring  him 
within  the  requirements  of  the  law  which 
would  entitle  him  to  a  bill  of  review  under 
the  circumstances  of  tltis  case  disclosed  by 
Us  petition.  The  authorities  of  McNeels'  Es- 
tate, 68  Pa.  St  412,  and  Kinter*s  Appeal,  62 
Pa.  St  818,  cited  by  petitioner's  counsel,  do 
not  apply  to  the  altuatlon  as  disclosed  by  the 


petition.  In  those  cases  there  was  a  plain 
showing  that  assets  belonging  to  estates  had 
been  (Knitted  from  the  accounts.  It  was 
made  to  appear  as  a  matter  of  fact  that  such 
was  the  case,  upon  which  the  review  was 
granted  to  reform  and  surcba^.  In  the 
case  before  us  no  each  facts  plainly  ai^ar, 
nor  can  we  take  the  filing  of  the  demurrer 
In  this  case  to  admit  that  the  statements 
made  here  are  facts,  admitted  for  any  other 
purpose  than  to  avail  the  demurrers  of  a  le^ 
defense  as  a  matter  of  form  In  pleading." 

Norman  E.  Clark,  I.  S.  Stoitz,  W.  I.  Berry- 
man,  and  B.  A.  HItchena,  tot  appellant  A. 
M.  Todd  and  James  A.  WUey,  for  ai^ellee. 

PER  CURIAM.  In  the  court  below  this 
case  was  beard  on  the  demurrer  to  appellant's 
petition  for  a  bill  of  review  of  the  accounts 
specified  therein.  The  demurrer  was  sustain- 
ed, and  the  petition  dismissed,  at  the  peti- 
tioner's costs;  and  hence  this  appeal.  A 
careful  consideration  of  the  record  has  satis* 
fled  us  that  no  other  decree  should  bare  been 
made,  and  that  neither  of  the  qnestlona  In- 
volved reqolrea  further  dlsnuslon.  For  rea- 
sons given  In  the  opinion  of  the  learned  Judge 
of  the  orphans'  court,  tta«  decree  la  aflSrmed, 
and  appeal  dismissed,  at  appelant* a  costs. 


(181  Pa.  St.  Ill) 
CAMPBELL  T.  BROWN. 

(Supreme  Court  of  Penna^lvanla.   Oct  2S, 
18»7.) 

REBimiKO  EviDSNci— WhatCokstitdtu— Oirrs 

ritUH  PaKBNT  to  Cuan— pRESUNrnO!!— 
WlTSBS9K8~CbllFSTENCT. 

1.  In  an  action  against  plaintifrs  brother  to 
set  aside  deeds  and  assigiuaents  made  to  him 
in  1891  and  1802  by  thur  father,  since  deceased, 
on  the  ground  of  fnind  and  undue  influence,  and 
of  the  father's  incapadt?,  plaintiff  offered  evi- 
deooe  tbat  In  1888  deceased  stated  that  he  In- 
tended to  give  the  bouse  he  then  lived  in,  and 
afterwards  deeded  to  defendant  to  plaintiff,  and 
tuat  be  had  given  the  house  adjoining  to  defend- 
ant, and  be  wished  to  make  them  alike,  to  rebut 
testimony  that  deceased  bad  stated  that  be  had 
helped  plaintiff  to  raise  her  family,  and,  as  de- 
fendant waa  raising  one,  be  intended  to  give  the 
balance  of  his  property  to  help  bim.  Beld  not 
error  to  exclude  such  evidence  on  the  groond 
tbat  the  latter  statements  of  deceased  were  made 
after  the  statements  referred  to  in  the  offered 
evidence,  and  that  tbe  latter  waa  evidence  in 
chief. 

2.  It  waa  not  error  to  exclude,  as  not  rebatting 
said  testimony,  evidence  that  in  tbe  fall  of  1891 

deceased  stated,  at  a  specified  place,  that  he  wish- 
ed to  treat  both  of  his  children  alike.  And  that 
he  had  given  them  both  a  good  deal  of  money, 
and  that  defendant  could  spend  more  nnney  than 
any  person  he  ever  saw. 

3.  Nor  was  It  error  to  exclude,  as  not  rebut- 
ting, a  deed  made  in  1684  by  deceased  and  wife 
to  a  third  person,  conreying  the  same  property 
afterwards  includea  in  one  of  the  alleged  fraad- 
olent  deeds  to  defendant,  offered  for  the  purpose 
of  diowing  that  deceased  did  not  know  what  he 
was^rignlng  wbea  be  signed  the  deed  to  defend- 
ant.' 

4.  And  tbe  court  properly  excluded  evidence 
offered  in  rebuttal,  to  show  that  au  assignment 
by  deceased  to  defendant  of  stock  In  a  corpora- 
tion, was  in  defendant's  handwriting. 
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5.  BJrery  pr«mini»tlan  of  law  U  In  favor  of  the 
TaliditT  and  falmiBs  of  gifti  from  a  father  to 
hii  acn,  as  against  another  child  seeking  to  aet 
tiiem  ande  for  andue  influence  and  fraud. 

6.  In  an  action  by  the  dao^iter  of  a  decedent 
uaiMt  her  brother  to  wt  arfde  deeda  nod  aa- 
Hgnmenta  hr  deceased  to  defendant  <hi  the 
groandi  of  fraud,  undue  Influence,  and  incapacity, 
plaintiff  and  her  husband  are  incompetent  wit- 
Mtaes  as  to  matters  occurring  In  deceased's  life- 
time. 

Appeal  £rom  court  of  common  pleas,  Beaver 
ooimtT. 

BUI  by  Amanda  SX  Campbell  against  Hart- 
fwd  P.  Brown  to  set  aside  certain  deeds  and 
assignments  obtained  by  defendant  from  one 
Perry  Brown,  and  for  ah  account,  an  Injunc- 
tlon.  etc.  From  a  decree  dismissing  the  bill, 
plalDtlfT  appeals.  Affirmed. 

The  bill  alleges  in  substance  that  plaintiff  Is 
A  daughter  of  Perty  Brown,  late  of  Rochester 
borough.  Beaver  coimty.  Fa.,  deceased;  that 
Perry  Brown  died  on  tbe  18th  day  of  Novem- 
ber, A.  D.  1892,  leaving  to  survive  him  no  wid- 
ow, and  but  two  children,  via.  herself,  the  com- 
plainant, and  Hartford  P.  Brown,  the  defend- 
ant; that  from  about  the  year  18S8  Perry 
Brown  was  In  feeble  health;  that  on  or  about 
the  15tii  day  of  October,  1888,  he  had  a  stroke 
of  apoplexy,  which  resulted  In  a  weakening  of 
his  will  power,  and  Incapacitated  him  from  at- 
tending to  his  own  affairs;  that  at  that  time 
he  was  seised  of  real  estate  of  the  value  of 
about  $40,000,  and  stock  In  the  banking  firm 
of  John  Conway  &  Co.  valued  at  $5,000.  104 
shares  of  Heat  &  Ught  stock,  par  value  of 
936  per  share,  and  100  shares  of  the  People's 
Insurance  Comiwny  of  Pittsburg,  of  the  par 
valueofytSO  per  share;  that,  from  the  year  1889 
until  the  decease  of  Perry  Brown,  Hartford  P. 
Brown,  the  defendant,  was  the  sole  confiden- 
tial adviser  and  business  manager  of  the  said 
Ferry  Brown,  and  that  Perry  Brown  made  his 
home  with  H.  P.  Brown  from  April  16,  1890, 
to  the  time  of  the  death  of  Perry  Brown;  that 
on  July  20,  A.  D.  1802,  the  s^ld  defendant 
fraudulently  procured  the  execution  to  himsdf 
<rf  several  deeds  from  Perry  Brown,  CMivey- 
Ing  to  him  aU  his  real  estate,  without  consid- 
eration; ttiat  on  September  16,  1881,  the  de- 
fmdant  fratidutently  procured  from  Perry 
Brown  the  execution  of  an  assignment  to  him- 
self of  the  100  shares  of  the  Pet^le's  Insur- 
ance stock,  without  consideration;  that  on  the 
6th  day  of  August,  1802,  the  defendant  fraud- 
ulently procured  an  assignment  of  the  stock 
held  by  Perry  Brown  In  the  banking  firm  of 
John  Conway  &  Co.,  without  consideration; 
and  tbat,  at  the  time  safd  purported  deeds  and 
assignments  were  procured.  Perry  Brown  was 
weak  In  mind  and  body,  easily  Influenced,  and 
did  not  comprehend  the  meaning  and  effect  of 
said  insh-oments.  The  blU  prays  that  the 
deeds  and  asafgnments  be  declared  fraudulent 
and  void;  that  there  be  an  account  of  rents,  Is- 
sues, and  profits;  that  the  defendant  be  en- 
joined from  executing  any  transfer  at  the  prc^p- 
erty;  if  any  of  the  property  has  been  transfer- 
red, a  decree  for  the  value  thereof,  and  for 
>oeh  relief  as  the  case  requires.  The  answer 


admits  tbat  plaintiff  Is  a  daugbter  of  Perry 
Brown,  and  that  Ferry  Brown  died  November 
18,  1802,  leaving  no  widow,  and  d^endant  and 
plkintiff  OB  the  only  heirs  of  Ferry  &own. 
Def  mdant  places  the  valne  ot  the  real  estate 
at  about  $20,000,  and  the  actual  value  of  the 
stocks  about  $8,600.  The  answer  denies  that 
he  was  the  sole  confidential  adviser  and  busi- 
ness manager  of  Perry  Brown  from  1888  to 
the  time  of  his  death,  but  admits  that  Perry 
Brown  lived  with  him  fn»n  April  16,  1800,  to 
the  time  of  his  decease.  It  denies  that  he 
ftandulently  procured  the  execution  of  the 
deeds  and  assignments;  and  avers  the  deeds 
were  executed  to  him  for  the  nominal  ccmsld- 
erations  mentioned  In  them,  and  for  other  good 
conslderatlwi,  and,  as  to  the  stocks,  tbat  no 
ccHisldaatlon  was  paid  therefor,  and  none  In- 
tended. The  answer  also  denies  that,  at  the 
time  of  the  execution  of  the  assignments  and 
deeds,  Perry  Brown  was  weak  In  body  and 
mind,  and  easily  Influenced,  and  that  he  did 
not  imderatand  the  meaning  and  effect  of  the 
Instruments.  The  amended  answer  denies  the 
fraudulent  execution  of  the  assignments  and 
deeds,  and  avers  that  while  the  consideratl<»i 
in  the  deeds  was  nominal,  and  no  consideration 
was  paid  for  the  stocks,  the  said  conveyances 
were  In  fact  gifts  and  other  good  conaldontlon 
freely  and  voluntarily  made  by  the  said  Ferry 
Brown,  with  the  full  knowledge  ot  the  nature 
and  effect  of  his  acts,  and  their  effect  npon 
Urn  in  Tdation  to  his  estate,  and  that  the  ac- 
tual valne  of  the  stodis  did  not  exceed  $8,600. 

The  asdgnmoita  of  emxr  are  as  f(^w8: 
"First.  The  court  erred  In  not  admitting  the 
testlmoay  of  Rebecca  Bowers  for  the  plain- 
tiff in  rebuttal,  the  olter  of  which  was  as  f<d- 
lows:  'PlaintlfTs  counsel  propose  to  prove  by 
this  witness,  Rebecca  Bowera,  that  in  the  fall 
of  1888,  during  a  visit  to  the  house  of  Perry 
Brown,  daring  Mrs.  Brown's  last  Illness,  that 
Captain  Perry  Brown  stated  to  witness  that  he 
Intended  to  give  ttte  house  that  he  then  lived 
in  to  Mrs.  GamiAeU;  that  be  had  given  fh» 
bouse  adjoining  to  bis  son,  Hartford  P.  Brown, 
and  he  wished  to  make  fhem  alike.  This  for 
the  purpose  of  rebutting  the  testimony  given 
by  the  witnesses  who  say  that  Captain  Brown 
had  stated  that  be  had  helped  the  Campbells 
to  raise  their  family,  and,  as  Hartford  was  rais- 
ing one,  he  intended  to  give  the  balance  ot  his 
property  to  help  him  raise  his  family.  By 
the  Court:  The  witnesses  testified  that  Captain 
Brown  made  a  statement  to  them  as  alleged  In 
this  offer;  testified  that  these  statements  were 
made  subsequent  to  the  offer  now  made;  and. 
If  these  facts  are  true,  they  would  be  a  part 
of  the  plalntUTs  case  in  chief.  For  these  rear 
sons  the  objection  is  sustained,  and  an  excep- 
tion sealed  for  the  plaintiff.  J.  Sharp  WU- 
son  [seal],  P.  J.*  Seccmd.  The  court  erred  in 
not  admitting  the  testimony  of  Bobert  McLaIn 
for  the  plaintiff  In  rebuttal,  the  offer  of  which 
was  as  follows:  *Q.  Did  you  have  any  con- 
versation with,  or  did  he  tell  you  anything  about 
what  he  had  given  to  Mrs.  Campbell  and  to 
Hartford  Brown  Y   (Objected  to^  oAlng  the 
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purpose.)  FlalnUff's  counsel  offers  to  prove 
by  tbe  witness  Robert  McLaln  that  In  the  fall 
of  1891  Perry  Brown  had  stated  to  him  in  the 
gas  office  at  RochestCT,  PennsylTanla,  that  he 
wished  to  treat  both  of  his  children  alike,  and 
he  had  given  them  both  a  good  deal  of  money, 
bat  that  Hartford  Brown  could  spend  more 
money  than  any  person  be  ever  saw.  This  to 
lebut  these  witnesses  who  stated  that  he  bad 
bdped  the  Campbells  to  raise  thehr  family,  and, 
now  that  Hartford  was  raising  a  family,  be  In- 
tended to  help  him  raise  his;  that  he  Intended 
to  give  him  the  rest  of  his  property  to  hdp 
raise  bis.  (Objected  to  by  defendant's  coun- 
sel—First, for  the  reason  it  Is  not  rebuttal;  sec- 
ond, that  is  an  attempt  to  Intw^ject  matter  at 
this  stage  of  the  case  which  Is  only  proper  In 
chief.)  The  Court:  Neither  time,  place,  nor 
ctrcumstancee  is  fixed  in  tbe  question.  It  ap- 
pears to  be  a  part  of  the  plalntlfTs  case  In  cbl^. 
The  offer  Is  overruled,  the  objection  sustained, 
and  an  exception  sealed  for  plaintiff.  J.  Sharp 
Wilson  [seal],  P.  J.'  Third.  Ibe  court  erred 
In  not  admitting  in  evidence  the  deed  from 
pM-ry  Brown  and  wife  to  Geoige  F.  Stetsell, 
for  plaintUT  In  rebuttal,  the  offer  of  which 
was  as  follows:  'Plaintliz's  counsd  next  offer 
in  evidence  the  deed  of  Perry  Brown  and  wife 
to  George  F.  Stetsell,  dated  the  27th  day  of 
March.  A.  D.  1884.  Recorded  in  Deed  Book 
&7,  p.  38.  Entered  of  recwd  June  4,  1884. 
This  for  tbe  purpose  of  showing  that  Peny 
Brown  did  not  know  what  he  was  signing 
when  he  signed  the  deeds  to  Hartford  P. 
Brown,  as  this  property  Is  included  In  tbe  deed 
from  Perry  Brown  to  Hartford.  (Objected 
to  by  defendant's  counsel— First,  as  incranpe- 
tent  and  Irrelevant;  secondly,  tot  tbe  reason 
that  It  rebuts  nothing;  and,  thirdly,  tor  tbe 
reason  that  It  was  only  prop«-,  if  at  all,  in 
chief;  tonrtbly,  that  tbe  deed  was  made  long 
prior  to  tlie  time  that  the  deeds  in  controversy 
were  executed.)  The  Court:  It  Is  a  part  of 
the  plaintiff's  case  In  chlet,  for  the  reason  it  Is 
set  np  In  tbe  bill  that  certain  properties  for 
certain  values  were  conveyed.  It  Is  also  al- 
leged In  plaintiff's  bill  that  a  fraud  was  com- 
mitted. This  should  have  been  offered  In  chief. 
The  offer  Is  overruled,  tbe  objection  sustained, 
and  an  exception  sealed  for  the  plaintiff.  J. 
Sharp  Wilson  [seal],  P.  J.'  Fourth.  The  court 
erred  in  not  admitting  the  testimony  of  Frank 
Bowers  for  the  plaintiff  In  rebuttal,  the  otter 
of  which  was  as  follows:  'Plaintiff's  counsel 
offer  to  prove  by  the  vrltness,  Frank  Bowers, 
that  in  a  conv^^tlon  with  Perry  Brown  on  or 
about  June  ,  1889,  in  his  taonse  at  Roch- 
ester, P^nsylvanla,  said  Pory  Brown  said  to 
him  that  be  meant  this  house  (being  tbe  one 
he  then  occupied,  and  the  one  now  included  In 
the  purported  deed  to  Hartford  P.  Brown)  for 
Mrs.  Campbell,  his  daughter;  that  he  had  al- 
ready given  one  to  Hartford  P.  Brown,  Just 
across  the  alley;  that  he  wished  to  make  them 
alike  In  bis  property.  This  to  rebut  the  testi- 
mony for  defendant  that  he  bad  helped  to  raise 
Campbell's  family,  and,  now  that  Hartfwd  was 
raising  mie,  be  was  going  to  give  him  tbe  re- 


mainder of  Us  property  to  help  raise  it  Fur- 
ther, that  this  testimony  and  tbe  testimony 
of  Rebecca  Bowers  has  been  discovered  since 
this  hearing;  that  this  la  a  case  of  equity,  not 
tried  befcMre  a  Jury,  the  effect  of  the  evidence 
being  for  the  court  only;  and  that,  in  that  dis- 
cretion whldb  the  court  ought  always  to  ex- 
ercise, these  witnesses  should  be  beard  In  a 
case  of  this  importance,  and  not  compel  a  dis- 
continuance and  probable  rehearing.  (Object- 
ed to  by  defendant's  counsel— First,  for  the  rea- 
son that  it  is  not  rebuttal;  secondly,  for  the 
reason  that  It  could  only  be  pr<^)er.  If  pn^;»er 
at  all,  In  chief.  It  Is  objected  to.  further,  that 
the  witness  Mrs.  Bowers  having  testified  that 
she  was  In  company  with  Mrs.  Campbell,  the 
plaintiff  mr  this  case,  at  the  house  of  P«Ty 
Brown,  that  It  was  her  duty  to  be  vigilant,  and 
produce  such  evidence  in  chief.  If  any  such  evi- 
dence existed;  also,  that  it  Is  an  attempt  to 
open  up  plaintiff's  case  In  chief.  The  evidence. 
In  Its  nature,  would  rebut  nothing,  no  witness 
having  testified  to  anything  that  occurred  at 
the  time  of  the  alleged  conversation,  and  no 
witness'  attenti'm  having  been  called  to  any- 
thing that  was  alleged  to  have  been  said  upon 
any  such  occasion;  and  it  Is,  therefore,  entirely 
Improper,  as  rebuttal,  or  for  any  purpose,  at 
this  stage  of  tbe  case).  By  the  Court:  The 
testimony  of  tbe  witness  Bowers,  now  off^ed. 
Is  pn^erly  testimony  in  chief,  or  that  which 
should ,  have  been  offered  In  dilef .  But  If, 
however,  the  discretion  of  the  court  were  exer- 
cised, and  the  evidence  admitted,  It  antedates 
tbe  testimony  given  by  witnesses  for  the  de- 
fendant as  to  tbe  time  when  the  decedent  made 
statements  contradictory  to  that  which  the 
plaintiff  proposes  to  prove  by  these  witnesses. 
For  these  reasons  tbe  objection  Is  sustained, 
and  an  exertion  noted  for  the  plaintiff,  and 
bill  sealed.  By  the  Court  J.  Sharp  WUsim 
[seal],.  P.  J.'  Fifth.  The  court  erred  In  re- 
fusing to -admit  the  testlmcmy  of  Robert  Mc- 
Laln for  plaintiff  in  rebuttal,  the  offer  of  which 
was  as  follows:  Tlie  witness  on  the  stand 
having  testified  that  he  bad  aem  Hartf<Hd  P. 
Brown  write,  and  that,  from  baring  seen  him 
write,  he  thought  he  could  tell  bis  handwriting; 
Exhibit  No.  10  having  been  shown  witness 
(this  exhibit  having  be^  offered  In  evidence 
by  the  defendant,  it  being  a  paper  under  which 
he  claims  stock  tor  which  he  rec^ved  nine 
thousand  dollars,  as  appeared  by  the  evidence, 
as  a  gift).  It  Is  proposed  by  plaintiff  to  prove 
by  this  witness  that  the  pf^rer  under  which  be 
claims  this  gift  Is  In  the  handwriting  of  the 
defendant,  who  claims  the  stock  as  a  gift.  (Ob- 
jected to  by  defendant's  counsel— First,  as  In- 
competent and  Irrelevant;  seoMidly,  that  such 
evidence,  If  proper  at  all.  would  only  be  pr(^>er 
In  chief;  thirdly,  for  the  reason  It  Is  not  rebut- 
tal; fourthly,  for  tbe  reason  that  the  plaintiff, 
at  this  stage  of  tbe  case,  cannot  Interject  a 
part  of  her  case  In  chief.)  The  Court:  The 
offer  Is  overruled  and  the  objection  sustained. 
A.  bill  of  exceptions  sealed  for  plaintiff.  J. 
Sharp  Wilson  [seal],  P.  J.'  Sixth.  The  court 
erreA  In  finding  as  a  fftct  that  at  tbe  time  ot 
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the  asBtgnments  and  deeds  were  noade  tbe 
said  Pen?  Brown  was  strong,  physically,  for  a 
man  <a  his  age,  and  ot  sound  and  unimpaired 
mind.*  Seventh.  The  court  erred  In  finding 
'that  no  fraud,  misconduct,  or  undue  Influence 
on  tbe  part  of  the  defendant  has  been  shown, 
nor  that  the  defoidant  stood  In  the  relation 
of  confidential  adviser  to  the  said  Perry  Brown.* 
Eighth.  The  court  erred  In  finding  as  a  fact 
that  tbe  said  Perry  Brown  was  a  man  of 
strong  mind  and  good  business  capacity,  and 
so  remained  until  his  decease,  at  tbe  age  of  72 
years,  and  physically  unafflicted,  save  by  tbe 
usual  Infirmities  of  age.*  Ninth.  The  court 
erred  in  finding  as  a  fact  *that,  In  transferring 
the  stock  and  making  the  conTeyances  com- 
plained of  In  the  bill  of  ctanplalnt,  that  the  said 
Perry  Brown  Intended  to  make  a  gift  of  the 
stocks  and  real  estate  described  In  the  deeds  to 
defendant,  and  at  the  making  of  said  gifts 
he  was  of  sound  mind,  and  knew  the  nature  of 
his  acts  and  their  effect  upon  him  in  relation 
to  bis  estate,  and  that  his  intention  was  not 
produced  by  any  undue  Influence,  fraud,  or 
misconduct  on  the  part  of  the  defendant.' 
T^ith.  The  court  erred  in  finding  as  a  matter 
of  law.  The  transfer  of  the  Interest  In  the  firm 
of  John  Conway  &  Co.,  the  People's  Insurance 
stodc,  the  Heat  &  Light  gas  stock,  and  the* 
conveyances  of  the  real  estate  of  August  6, 
185)2,  were  gifts,  and  should  be  sustained.' 
Eleventh.  Tbe  court  erred  In  finding'  as  a  mat- 
ter of  law,  'that,  said  transfers  and  convey- 
ances being  gifts  from  father  to  soh,  every  pre- 
sumption ol  law  la  in  favor  of  their  validity 
and  fairness.'  Twelfth.  Tbe  court  erred  In 
firtfting  as  a  matter  of  law,  *Tbe  plaintiff,' 
Amanda  B.  Campbell,  Is  an  ineonqwtent  wit- 
ness, and  her  testimony  aa  to  matters  oc- 
ctBTlDg  In  the  lifetime  of  Perry  Brown  would 
be  stricken  out  as  should  that  of  her  hus- 
band, 8.  B.'CampbeU.'  Tbirteentb.  The  court 
erred  tn  finding  as  a  matter  of  law  that  the 
bill  shonld  be  dismissed.  Fourteenth.  Tbe 
court  erred  In  entering  a  decree  '^kf^'W'rg  the 
plaintiff's  bill  of  compl^t." 

Alfred  P.  Marshall,  John  M.  Bwdianan,  and 
Wm.  A.  McConn^  for  appellant  Richard  8. 
H<rit,  for  appdlea 

PER  CURIAM.  The  first  five  spedflcations 
allege  error  in  excluding  the  several  offers  of 
testimony  recited  therein;  the  sixth  to  ninth. 
Inclusive,  complain  of  the  findings  of  fact  there- 
in set  forth;  the  tenth  to  tbbteenth.  Inclusive, 
allege  »ror  In  the  several  conclusions  of  law 
stated  therein;  and  the  fourteentii  charges 
errOT  In  the  decree  dismissing  the  plaintiff's 
bill.  We  have  carefully  coosldered  tbe  recnrd, 
Including  the  evidence  rating  to  these  specifi- 
cations, and  are  satisfied  that  neither  of  them 
should  be  sustained.  Nor  do  we  think  that 
any  of  them  requires  discussion.  Finding  no 
substantial  error  in  either  of  the  trial  judge's 
rulings  on  questions  of  evidence  or  In  his  con- 
cluslfHia  <tf  fact  and  law,  the  decree  should  not 
be  disturbed.  Decree  affirmed  and  q^eal  dis- 
missed at  appdlant's  oosta. 


■xm  Pk.  Bt  M> 

In  le  FAIR  HOPE  NORTH  SAVAGE  FIRS- 
BRXOK  CO.'S  (Limited)  ESTATE. 

Appeal  of  BOYTS. 

(Btwreme  Court  of  PeunsylTanla.   Oct  25, 
189T.) 

Equitable  Lienb  —  Fartnbrbhip  Associationb  — 
AsBiaNHBNT  roB  Bbhspit  op  Creditoks  —  Dis- 
tribution or  ASBsn— PaiOBTriBB— Claiics  toh 
Labor. 

1.  W,  leased  to  B.  and  others  tbe  fire  clay  on 
certflio  land,  and  a  site  for  the  oectlon  of  brick' 
woiks,  the  lease  providing  that,  aa  the  lines  of 
such  site  could  not  then  be  deifined,  tbe  lessor 
would,  on  completion  of  the  works,  give  the 
lessees  a  deed  of  the  land  occupied  thereby.  The 
lessees  snbsequentiy  formed  a  limited  "partner^ 
ship  assodation,"  and  B.  borrowed  money  from 
W.,  which  was  used  in  the  erection  of  the  plant, 
giTuig  bis  Judgment  note,  witii  warrant  of  at. 
torney  to  enter  judgment  on  B.'s  two-fifths  in- 
terest in  the  plant  of  the  associatioa  "now  build- 
ing and  to  be  boilt"  and  sudi  note  was  entered 
of  record.  Hdd,  that  tbe  Judgment  was  a  Uen 
on  B.'s  equitable  interest  in  tiie  land. 

2.  A  deed  to  a  partnership  assodatidn.  In  which 
the  grantee  acknowledges  that  the  amount  of 
a  certain  judgment  against  one  of  the  partiKn 
individually  "exists  a^^iast  fbur-tenths  of  every- 
thing conveyed  in  this  deed,"  ettablishes  an  ex- 
press lien  on  said  property  to  the  extent  spedfied. 

3.  Tbe  partnership  having  aaajgoed  for  the 
benefit  of  creditora.  and  tibe  assignee  having 
sold  the  premises  by  order  of  court,  said  judgment 
was  entitled  to  be  paid  from  the  proceeds  of  the 
sale,  in  preference  to  claims  of  firm  creditors  ac- 
cming  after  said  judgment  became  a  lien. 

4.  One  who,  relying  on  the  solvency  of  a  part' 
nershlp  assotdation.  lends  it  mon^,  which  b  used 
in  paying . laborers,  wages,  withont  intending  to 
purchase  the  labor  claims,  cannot,  by  taking  an 
assignment  of  said  claima  after  the  firm  becomes 
insolvent,  succeed  to  tbe  statutory  rights  of  the 
laborers  on  distribution  of  a  fnnd  arisu^  from  a 
sale  of  tbe  firin  property.  ,  . 

6.  Judgments  which  have  become  Uens  on  the 
land  of  a  mamrCM^turicg'  partnership  association 
Biz  months  prior  to  its  assignment  for  the  b^iefit 
of  creditors  futw  priori^  over  laborers'  claims 
for  wages  subsequently  accruing. 

Appeal  from  court  of  common  pleas,  Somer- 
set county.  • 

Exceptions  by  Joslali  B<^t8,  to  we,  &  wage^ 
claim  creditor,  to  the  report  <tf  an  auditor  dia- 
trlbutjng  a  fimd  In.  the  hands  of  Jacob  D. 
Swank,  assignee  of  the  Fair  Hope  North  Sav- 
age Flre-Brlck  Company  (limited).  From  a 
decree  overruling  the  exceptions,  and  confirm- 
ing the  report,  said  Boyta  appeals.  Atfirmed. 

The  trial  court  delivered  the  following  opin- 
ion (Longonecker,  J.): 

"On  the  13th  March,  1890,  Henry  Thomas 
Weld  entered  into  a  contract  with  William  E. 
Boyts,  J.  H.  Frledllne,  and  W.  L.  Shuck,' 
which  they  entitled  'L^se  of  fire  day  land 
and  site  for  a  fire  clay  yard  at  Fair  Hope,  In 
Somerset  county,  Pennsylvania.'  Besides 
leasing  to  the  parties  of  the  second  part  the 
fire  clay  in  several  tracts  of  land.  It  provided 
as  follows:  'All  that  piece  of  land  lyli^  be- 
tween Wills  creek  and  the  i^esent  lumber- 
office  of  Weld  &  Sheridan  and  the  line  of  the 
raihroad  switch  owned  by  Weld  &  Sheridan 
and  the  P.  &  O.  R.  R.  branch,  save  and  except 
that  which  Lb  in  use  as  a  steam  sawmill  and  Its 
anourtenances        said  Weld  &  Shoidan. 
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*  •  •  And  It  Is  furOwr,  agreed,  that  as  tbe 
Unefl  of  tbe  site  to  be  occiq^led  by  the  fire 
brick  establlBbment  cannot  be  defined  or 
agreed  on  now,  that  when  tbe  works  are  laid 
out  and  completed^  the  said  party  of  the 
fli«t  part,  will  make  a  warranty  deed  against 
all  parties  clalmlTig  from,  to,  or  ondw  him  for 
the  land  so  occupied.'  On  the  20th  March, 
1890,  the  said  parties  of  the  second  part  fonn- 
ed  a  "partnership  asBodatttm,'  under  the  act  of 
June  2,  1874  (P.  L.  271;  Pepper  ft  Lb  Dig.  p. 
3402),  to  be  caUed  the  Fair  Hope  North  Sav- 
age Klre-Brick  Company  (LlmlteiQ;  aclEiiowi- 
edged  their  artides  of  association  befwe  a  Jus* 
tlce  of  the  peace;  and  bad  them  duly  recorded 
In  Somerset  county.  In  Record  Book^  Vol.  74, 
at  page  SOS,  according  to  section  1  of  said 
act  On  the  14th  August,  189a  William  B. 
Boyts  borrowed  from  Henry  Thomas  Weld 
(2,500,  and  gave  blm  his  Judgment  note  there* 
for,  wlilch  was  on  the  10th  August,  1890,  en- 
tered of  regord  In  the  common  pleas  of  Somer- 
set county,  to  Xo.  299  of  September  term,  1890. 
The  warrant  of  attorney  contained  authority 
to  enter  Judgment  *npon  my  two-flfLhs  Interest 
in  the  woi^s  of  the  Fair  H<^  North  Savage 
Brick  Oomi>any,  now  building,  and  to  be  built, 
at  Fair  Hope,  Somerset  county,  Penna.' 
Tbe  auditor  finds  as  a  fact  that  the  money  so 
borrowed  was  'used  In  the  erection  of  said 
pbmt*  On  the  27th  April,  1891,  Weld  exe- 
ented  a  deed  to  the  'Fair  Hope  North  Savage 
Fire-Brlc^  Company  (Limited),'  toe  tbe  land 
Indicated  in  the  lease,  and  on  which  the  build- 
ings of  the  company  bad  In  the  meantime 
been  erected.  It  contains  tbe  foUowIng  pro- 
vision: 'BnhJect  to  the  following  conditions, 
namely:  •  •  *  Tbb^ly.  And  that  the  said 
North  Savage  Fhre-Brlck  Company  (Limited), 
its  successors  and  assigns,  and  the  heirs,  exec- 
utors, and  administrators,  •  *  *  shall  and 
do  acknowledge  that  the  amount  of  a  certain 
Judgment  In  favor  of  Hmry  Thomas  Weld 
against  Wm.  B.  Boyta,  In  tbe  common  pleas 
of  Somerset  county,  Penna.,  at  No.  299,  Sept 
term,  1890,  for  two  thousand  five  hundred  dol- 
lars, •  *  *  exists  against  foUr-tenths  of 
everything  conveyed  In  this  deed  and  the  lease 
aforesaid.'  The  works  of  the  association  were 
erected  on  the  ground  conveyed  in  this  deed, 
and  it  continued  tbe  business  of  manufoctur- 
Ing  fire  brick  until  February  28,  1802,  when, 
having  become  financially  embarrassed,  and 
its  property  covered  with  Uena,  It  made  a  vol- 
untary assignment  for  the  benefit  of  its  cred- 
itors. The  same  day  a  number  of  the  cred- 
itors entered  Into  an  agreement  by  which  they 
employed  the  assignee  to  take  charge  of  the 
{dant,  and  continue  the  business,  and  provided 
for  the  gradual  payment  out  of  tbe  earnings, 
of  all  the  Uabllltiea.  A  few  months  of  tnls 
eq)Kiment  demonstrated  that  the  business 
could  not  be  successfully  operated,  and  the 
project  was  abandoned.  Tbe  assignee  then 
procured  an  order  to  the  premises,  and 
disposed  of  them.  Distribution  of  tbe  pro- 
ceeds was  made  by  the  auditor,  and  exceptions 
to  his  r^rt  are  now  pressed,  because  he  per- 


mitted the  Wdd  Jodgment  to  participate  In 
the  fund,  and  because  he  did  not  allow  the 
labor  claims  hdd  by  Joslah  Boyta. 

"In  the  first  place,  it  was  argued  that  all  the 
assets  must  be  regarded  as  personalty,  and 
that  no  lien  bad  been  acquired  by  the  Judg- 
ments. Section  1  of  the  supplemental  act  of 
June  26,  1885  (P.  L.  182),  amending  section  4 
of  tbe  ori^nai  act,  says,  'Interest  In  swA 
partnership  associations  shall  be  personal  es- 
tate,* etc.;  but  that  provision  was  hitended 
only  tor  tbe  control  of  the  Interests  of  partners 
as  between  themselves,  in  tbe  management  of 
tbe  afCalts  of  the  eoncnn,  and  for  the  conven- 
ient transfer  of  such  Intoests  while  the  part- 
nership continues.  It  was  not  meant  to  ex- 
empt the  real  estate  of  the  association  from 
the  effect  of  a  lien  on  tbe  ordinary  incum- 
brance held  by  an  outside  person.  So  that 
the  position  of  the  auditor,  suppc^ed  by  him 
on  the  authority  of  Moore  v.  Moor^  153  Pa. 
St  485,  25  AtL  76S,  is  correct  But  the  gen- 
eral rule  is  that  'land  held  by  a  partn«fihip  Is 
considered  as  realty  so  far  as  firm  Judgments 
are  concerned,  and  tiiey  are  liens  upon  It; 
but  ss  the  separate  interests  of  partners  In  it 
are  considered  as  personalty.  Judgments 
against  them  Individually  are  not  Uens  upon 
it  or  upon  those  interests.'  8  Trlckett  Liens, 
p.  276.  And  the  face  of  tbe  title  must  gov- 
ern as  to  whether  land  held  by  members  of  a 
partnership  shall  be  regarded  as  firm  prop- 
erty. The  lease  in  the  present  case  was  not 
to  the  firao,  but  to  Boyts  and  his  two  associ- 
ates as  tenants  In  common.  The  s^>arate 
two-fifths  Interest  of  Boyts  might  therefore 
be  bound  by  tbe  Weld  Judgment  But  It  Is 
further  objected  that  the  land  on  which  the 
works  were  afterwards  erected  was  not  de»* 
Ignated  in  the  lease  with  sufficient  certainty 
to  sustain  a  decree  for  specific  performance, 
and  hence  no  lien  could  attach  to  his  equity 
therein.  While  the  exact  lines  were  not  as- 
certained at  the  time,  yet  the  description  alwve 
quoted  would  seem  to  be  sufficient  to  support 
an  order  for  its  conveyance.  The  Judgment 
was  taken  for  what  was  really  a  partnership 
debt  but  was  against  Boyts  alone,  and  so 
bound  only  his  interest  in  law,  as  It  purported 
to  do  In  fact  The  Interest  of  Boyts  was  a 
mere  equity,  arising  on  articles  of  agreement 
for  tbe  porcliase  of  the  small  piece  of  ground, 
In  connection  with  tbe  lease;  but  the  rule  la 
so  well  settled  by  the  cases  cited  to  us,  and 
many  others,  and  so  thoroughly  understood 
by  the  profe^on  to  be  that  a  Judgment  binds 
every  mterest  or  estate  which  a  defendant  has 
tix  land,  including  a  mere  inceptive  title,  and 
that  the  lien  on  the  equity  grasps  the  legal 
title  Into  which  the  equitaUe  becomes  perfect- 
ed by  a  subsequent  conveyance,  that  it  bare- 
ly needs  repetition.  But  see  Waters'  Appeal, 
35  Pa.  St  524;  Holmes'  Appeal.  108  Pa.  St 
27;  Zelgler's  Appeal,  69  Pa.  St  473,  and  cases 
there  cited  and  considered. 

"If  no  lien  existed  prior  to  tbe  conveyance 
from  Weld  to  the  firm,  April  27,  1891,  there 
was,  I  think,  an  express  lien  established  In  tbe 
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face  of  the  title,  by  tlie  deed  of  that  date. 
In  Hlester  t.  Green,  48  Pa.  St.  101,  It  Is  said: 
The  snin  of  the  aattaCMities  Is  that,  thot^h 
equitable  liens  are  not  favored  by  oar  law, 
yet  parties  may,  by  dear  and  express  words  hi 
a  deed  of  conveyance,  create  liens  upon  land, 
•  •  •  which  win  be  Undlog  between  them- 
adves  and  th^  privies,  and  such  liens  will  be 
devested  by  sabsequent  sheriff's  Bales,'  etc. 
Such  a  lien  is  not,  of  course,  to  t>e  left  to  le^ 
Implication.  The  Intention  to  create  it  must 
dearly  ai^ar,  but  the  language  nsed  in  the 
deed  from  Weld  to  this  partnership  aasodap 
tion  says:  '&ibject  to  the  following  c(Hidl- 
tlons:  Thirdly.  That  the  North  Savage  Fli^ 
Brick  Company  <LlmIted)  •  *  *  shaU  and 
do  at^owledge  that  the  amount  of  a  certain 
judgment  (reciting  it  fully)  exists  against  four- 
tenths  of  evoythlng  conveyed  in  this  deed  and 
In  the  lease  aforesaid.*  Language  snbstan- 
tlally  like  this  was  h^d  suffldent  to  create  a 
Uen  by  deed  In  Brownback  v.  Ozias,  117  Pa. 
8t  87,  11  Atl.  301;  Myers  v.  Brodbeck,  110 
Pa.  St.  19»,  5  Atl.  662;  Chrlstman  v.  Christ, 
4  Penny.  291;  Bohn  v.  Odenwelder,  162  Pa. 
St  346,  2&  Ati.  8ee.  The  intention  to  fix  the 
Ben  of  the  Weld  jud^ent  on  the  property  to 
the  ^tent  m»itloned  is  too  dear  for  doubt 
It  Is  cmtended  on  behalf  of  Joslah  Boyta  that 
ihe  three  papers  referred  to  (the  lease,  Judg- 
ment note,  and  deed)  constitute  a  lease  of 
ground,  and  any  intravst  that  Weld  had  In  the 
same  was  not  disturbed  by  the  astignment 
and  sale*;  and,  also,  that,  If  Wdd  had  a  lien. 
It  is  In  the  nature  of  a  defeasance,  fims  with 
the  land,  and  was  not  disturbed.'  The  cases 
of  Blood  V.  Crew  Levlck  Co..  171  Pa.  St 
328,  33  AtL  344,  and  RIngroee  v.  Bingrrae, 
170  Pa.  St.  693.  83  Atl.  128,  are  partlenlarly 
relied  on.  in  connection  with  other  cases  given 
In  the  brttf,  to  sustain  the  first  proposition, 
to  the  extent  that  the  lien  was  not  disturbed 
If  there  was  one.  In  the  first  case  mentioned, 
the  vendor  had  given  a  m<^age,  which  In- 
cumbered the  land  at  the  time  of  the  convey- 
ance, and  in  the  deed  stipulated  that  it  was 
*nnd«r  and  subject  to  the  paymrat*  thereof. 
This  was  hdd  to  Invtdve  an  implied  covenant 
on  the  part  of  the  vendee'  to  Indemnify  the 
vmdor  against  the  payment  of  the  mortgage, 
should  he  be  leqntred  to  pay  It  That  prln- 
dple  does  not  arise  here.  In  the  latter  case 
the  deed  embraced  an  agreement  for  the  fu- 
ture snpput,  daring  life,  of  the  parents  of  the 
vendee,  with  tite  annual  payment  to  each  of 
them  ctf  the  sum  of  $26  during  their  natural 
Uvea.  This  was  held  to  create  a  charge  upon 
the  land,  which  would  follow  It  Into  the  hands 
vt  a  subaeqnent  purchase  at  private  or  Judl- 
dal  sale.  Judicial  sales  pass  inrt^ter^  dear 
of  all  liens  with  three  exceptions,  via.:  First, 
those  created  by  last  will,  etc.,  as  provisions 
tor  wives  or  children;  second,  when  the  In- 
cumbrance will  not  admit  of  valuatltm;  third, 
where  It  is  plain  from  the  agreement  of  the 
parties  that  It  was  intended  to  run  with  the 
land.  Blester  v.  Oieen,  48  Pa.  St.  101.  In 
Ringroae  v.  Ringrose  the  last-mentioned  pur- 


pose was  manifest  and  so  the  incumbrance 
followed  the  land.  But  Weld's  Judgment  was 
payable  In  designated  Installments,  and  does 
not  fall  within  any  of  the  exceptions.  The 
firm  tod£  the  title  subject  to  the  payment  of 
the  Judgment  on  Its  terms,  subject  to  Its  Uen 
on  the  four-tenths  Interest  Of  coarse,  there 
was  no  defeasance  arising  out  of  these  trans- 
actions. The  papers  were  executed  at  dif- 
ferent times,  and  could  not  under  the  provl- 
alons  of  the  act  of  Jnne  8,  1881,  result  to  a 
defeasance. 

"As  already  stated,  the  only  other  claim  se- 
riously ctmtested  Is  that  of  Joslah  Bc^ts  for 
S2,WKI.44.  The  personal  estate  was  first  lia- 
ble for  an  debts,  indudlng  labor  claims.  But 
Boyts  and  some  others  of  the  creditors  enter- 
ed taito  an  agreement  to  continue  the  business. 
They  did  so  at  a  loss,  and  disposed  of  most 
of  the  persmal  effects  daring  that  time.  It  is, 
however,  further  found  by  the  audited  that 
these  claims  were  not  In  fact  pnrdiased  by 
him  in  the  first  instance,  but  that  his  money 
was  merely  loaned  on  the  credit  of  the  firm, 
to  aid  In  settling  with  Its  men,  and  was  char- 
ged to  It  <m  bis  books  at  the  time.  We  are 
not  prepared  to  say  that  this  finding  Is  not 
sustained  by  the  evidence.  Nearly  all  the 
testimony  mi  the  subject  is  from  the  claimant 
himself.  On  page  42  he  says  the  claims  were 
assigned  to  him  'for  a  valuable  consideration.* 
On  page  &3  he  says:  'In  my  accoont  I  have 
charged  the  company  with  the  claims  I  have 
put  In  tor  labor,  all  of  which  are  named  In  the 
list  marked  "A."  My  orders  for  the  labor 
claims  were  taken  after  my  entries  In  this  book 
against  the  N.  S.  F.  B.  Co.  (Limited).'  On 
page  M:  'The  most  ot  these  men  were  paid 
by  Wm.  E.  Boyts,  and  I  famished  the  money, 
and  charged  the  company  with  it  and  afta*- 
wards  the  labor  claims  were  assigned  to  me. 
•  ♦  •  The  reason  I  furnished  the  money  to 
Wm.  E.  Boyts  on  the  list  "A"  waa  becanse 
he  was  a  brother  of  mine,  and  I  was  Interest- 
ed In  the  success  of  the  company.*  On  page 
56:  'The  first  item  of  $464.78  was  made  at  the 
time  the  company  and  I  had  a  aettlem^t 
January  D,  1892.  Bills  were  made  by  me 
against  the  company  of  these  imUvldnal 
claims;  made  up  to  August  20,  1892;  then  It 
was  settled  up  to  Octoba.'  He  was  conduct- 
hig  a  store  at  the  company's  wwks,  in  the 
same  building  In  which  It  had  Its  office.  If 
It  was  originally  a  loan  to  the  firm,  at  a  time 
when  he  stUI  believed  it  solvent  and  not  for 
the  purchase  of  tlie  claims,  and  If  he  did  not 
then  mean  to  succeed  to  the  statutory  rights 
of  the  laborers,  as  the  andltor  condudee,  he 
could  not  afterwards  protect  himself  by  the 
assignments.  It  is  claimed  that  these  dalms 
are  protected  to  the  extent  of  flOO  each  under 
the  act  of  1854.  It  seems  clear,  however, 
that  tbey  are  of  a  class  embraced  In  the  act 
of  1872  and  its  supplements,  and.  if  so,  the 
act  of  18S4  does  not  apply.  The  act  of  1854 
Is  supplied  by  that  of  1872  as  far  as  the  latter 
has  application.  HaU's  Estate,  148  Pa.  St 
121,  23  Atl.  982.   No  diort  was  made  to  com- 
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pl7  witb  the  act  of  1872  and  Its  sopptementa, 
BO  aa  to  aecure  a  lien  on  the  realty.  ^Hie  re- 
qnlrenunta  of  those  acts  were  again  dearly 
set  fiffth,  and  the  proper  practice  thereonder 
reiterated,  hi  Hall's  Estate,  supra;  and  that 
wu  the  case  of  an  assigned  estate,  the  ruling 
In  which  seems  to  be  oondnslre  as  to  these 
claims  80  far  as  the  proceeds  of  the  real  es- 
tate are  concerned.  Besides,  both  the  Weld 
Judgment  and  the  ¥2,500  Judgment  of  LlTos- 
good  became  liens  on  the  land  more  than  six 
nvmtbs  heT<ae  the  failure  and  therefcne  have 
priority  over  his  claims.  8  Trlckett,  Liens, 
p.  676,  I  436.  There  la  So  oppoaltkai  to  the 
other  labor  claims. 

"AU  exceptlcms  InconslBtent  ^th  the  an- 
dltor'a  report  and  the  ftvegolng  oplnlrai  are 
hereby  OTonUed.  and  the  aald  report  la  con- 
firmed absolutdiy. 

"Bxcq»tlons  noted  v^a  heSaSt  of  all  parties 
whose  exceptions  are  oTermled  by  the  fore- 
going order,  and  bills  sealed  to  them." 

J.  L.  Pugb,  for  appellant  Kooser  &  Koos- 
er  and  Collroth  &  Ruppel,  for  appellee. 

PER  CURIAM.  We  are  all  of  oplnicm  that 
there  Is  no  substantial  error  In  the  decree 
frcm  which  this  appeal  was  taken;  nor  do 
we  think  that  either  of  the  questions  present- 
ed by  the  asslgnmenta  of  error  requires  dis- 
cussion. They  have  been  sufficiently  consid- 
ered and  correctly  disposed  of  by  the  court  be- 
low. The  decree  Is  affirmed,  on  the  opliJon 
of  Its  learned  president,  and  the  appeal  la  dis- 
missed, at  awellant's  costs. 

(US  Pa.  St  u» 

CHAMBBRS  T.  SMITH. 

(Supreme  Court  of  PennsylTsnla.   Oct  25, 
1807.) 

Ou.  Lbibb  —  AoTiox  FOK  Bonds  —  Affidavit  or 
DBFBV9E— Quiet  Enjothbkt, 
AflBdavit  of  defease  to  the  complaint  of  les- 
sor In  an  lease  to  recover  bcuins  to  be  paid 
irhen  first  well  prodaced  a  certain  amount  ii 
hisuffident,  tbe  allegations  being  merely  that 
prior  to  the  lease,  by  recorded  deed,  the  mort- 
gapur  had  conveyed  the  coal  under  tbe  land  to 
third  parties,  reserving  the  rif^t  to  drill  three 
weils  for  oil  and  gas,  which  right  he  gave  de- 
fendant by  the  lease,  and  that,  after  the  first 
well  was  drilled,  the  owners  of  the  coal  de- 
nied defendant's  right  to  drill  throagh  their 
coal,  and  litigation  between  such  owners  and  de- 
fendant followed,  resulting  in  a  compromise; 
OS,  even  if  defendant  were  .correct  In  his  con- 
tention that,  because  ttie  lease  contained  words  of 
grant,  there  was  an  implied  covenant  for  quiet 
enjogment.  under  Act  28.  1716.  §  6  (1 

Smith's  Laws,  p.  06),  it'  is  not  shown  to  be  bro- 
ken. 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

Action  by  Bobert  Chambers  against  Charles 
A.  Smith  on  an  oil  lease.  Judgment  for  want 
of  sufficient  affidavit  of  defense,  fuid  defend- 
ant appeals.  Affirmed. 

The  affidavit  of  defense  and  opinion  of  the 
court  below  are  as  foUovra: 
Affidavit  of  defense:  "Washington  Oounty 


Charles  A.  Smith,  the  above-named  de- 
fendant, being,  duly  sworn,  deposes  and  says 
tbat  he  has  a  full  and  complete  defense  to  ^ 
whole  of  the  plalntitTs  claim,  the  nature  and 
character  of  which  la  as  follows:  On  Septem- 
ber 22,  1890.  Robot  Chambers,  the  id^uUff, 
executed  and  dellreted  to  ttie  Ohio  A  Fennayl- 
rania  Coal  Co.  a  deed  for  a  tract  of  coal  un- 
daneath  his  land  altoated  In  Cecil  township, 
Washlngttm  county,  Pennsylvania.  The  said 
land  under  whidi  tbB  said  coal  was  situated 
Included  the  60  acres  subsequently  leased  by 
the  said  Bobert  Ohambers  to  O.  P.  Irvine  and 
John  Chaxabeam,  aa  set  forOi  In  the  pMntUTs 
statement  Hie  said  deed  Is  recorded  In  the 
recorder^  office  of  Washington  county.  In  Deed 
Book  160,  page  130.  In  and  by  tbe  said  deed 
ttie  aald  Robert  Chambers,  the  grantor,  reserv- 
ed to  himself  the  right  to  drill  three  wdls  for 
oil  and  gas  through  tbe  said  coal,  said  three 
wells  to  be  so  drilled  as  'not  to  conflict  in  any 
way  with  the  proper  mining  of  said  coaL'  Aft- 
er the  execntlan  and  delivery  of  the  above-men- 
tioned deed  to  tbe  Ohio  &  PennsylTania  Coal 
Co.,  tbe  said  Robert  Chambers  sold  and  con- 
veyed to  Jacob  B.  RIdgeway  a  portion  of  the 
Hurface  overlyhig  the  coal  which  has  been  con- 
veyed to  the  Ohio  ft  Pennsylvania  Ctal  Go. 
The  deed  from  the  said  Robert  Chambers  to 
Jacob  S.  RIdgeway  Is  dated  July  20,  1801, 
and  recorded  in  Deed  Book  167,  page  112.  The 
amount  of  land  conveyed  was  5.32  acres. 
The  said  Robert  Chambers  conveyed  the  5.32 
acres  to  Jacob  E.  RIdgeway  without  reserving 
to  himself  any  right  to  drill  for  oil  and  gas 
upon  said  land  so  conv^ed.  The  deed  fmn 
Bobert  Chambers  to  the  Ohio  &  Pennsylvania 
Coal  Co.,  and  the  deed  to  Jacob  B.  RIdgeway, 
are  made  part  of  this  affidavit  of  defense. 
Subsequent  to  the  said  conveyance  to  Jacob  E. 
RIdgeway,  the  said  Robert  Chambers  sold  and 
cmveyed  various  other  portions  of  the  surface 
overlying  the  coal  conveyed  to  the  Ohio  & 
Pennsylvania  Coal  Oo.  to  Baptlste  Marie, 
Mary  McKinney,  August  Bord.  F.  Pondevigne, 
Yalet  Caliste,  Emil  and  Sarah  Llfischer.  Pat- 
ridt  Plaher,  A.  Schwab,  A.  J.  Allston,  Cor- 
nelius O'Roxirke,  Adolph  Hlrart,  Charles  Han- 
dal,  W.  C.  Mtissellman,  John  Glvandan,  John 
Moorean,  Andrew  Savage.  All  of  said  cim- 
veyances  were  made  without  any  reservation 
to  the  said  Robert  Chambers  of  the  right  to 
drill  for  oil  and  gas,  and  were  all  made  prior 
to  the  time  of  the  execution  of  tbe  lease  from 
Robert  Chambers  to  O.  P.  Irvine  and  John 
Chambers.  It  Is  true  tbat  this  deponent  be- 
came the  owner  by  assignment  of  the  lease  ot 
O.  P.  Irvine  and  John  Chambers,  and  that  he 
drilled  a  well  upon  said  tract  of  land,  which 
said  well  was  completed  on  or  about  the  2d 
day  of  February,  1896,  and  produced  In  ex- 
cess of  one  hundred  barrels  of  oil  per  day  for 
thirty  consecutive  days  after  Its  completion. 
Since  that  first  well  was  completed,  — — 
wells  have  been  drilled  upon  the  5.32  acres  con- 
veyed to  Jacob  E.  lUdgeway,  In  neither  of 
which  wells  has  this  deponent  had  any  Inter- 
ests; and  during  tbe  same  time  a  nnmb»  of 
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wdlfi  were  drilled  npon  Qie  4ot8  conveyed  by 
the  said  Robert  Chambers  to  tbe  parties  above 
named,  as  herein  set  forth,  and  In  none  of 
those  wells  did  this  deponent  hare  any  Inter- 
ests whatever.  Subsequent  to  tbe  completicai 
of  tbe  first  well  by  the  deponent  npon  tbe  said 
tract  of  land,  and  while  the  second  well  was 
being  drilled,  the  Ohio  &  Pennsylvania  Coal 
Co.,  claiming  that  the  conveyance  made  by 
Robert  Chambers  of  the  surface  overiytng  tbe 
coal  conveyed  to  said  company  subsequent  to 
the  date  of  the  conveyancce  to  the  Ohio  & 
P^msylvanla  Coal  Oo.,  and  prior  to  tbe  time 
of  tbe  execution  of  tbe  lease  above  mentioned, 
under  which  this  deponent  was  operating, 
without  any  reservation  of  the  right  to  drill 
the  three  wells  for  oil  and  gas,  stipulated  for 
in  the  deed  from  Robert  Chambers  to  the  Ohio 
&  Pennsylvania  Coal  Co.,  had  passed  his  right 
to  drill  the  said  three  wells,  denied  tbe  right 
of  the  said  Robert  Chambers  or  his  lessees  or 
assigns  to  drill  any  wells  for  oil  or  gas  upon 
the  said  tract  of  land  embraced  in  the  lease 
under  which  this  deponent  was  operating,  and 
threatened  to  stop  by  injunction  any  further 
developments  by  this  deponent  upon  said  land 
for  oil  or  gas.  This  deponent  consulted  conn* 
sel,  and  was  advised  that  his  right  to  operate 
upon  said  tract  of  land  was,  at  least,  doubtful, 
and  that  It  was  dangerous  for  him  to  risk  an 
injunction  being  granted,  which  might  ruin  his 
property.  A  compromise  was  accordingly  ef- 
fected with  the  Ohio  &  Pennsylvania  Coal  Co., 
in  and  by  which  the  said  company  granted  to 
this  deponent  the  right  to  drill  any  number  of 
wells,  not  exceeding  ten,  npon  said  tract  of 
land,  by  paying  the  sum  of  fSOO  for  each  well 
at  the  time  the  location  was- made,  and  at  tbe 
same  time  this  deponent  paid  to  the  said  com- 
pany fl.OOO  for  Kos.  1  and  2  wells  on  said 
form.  Subsequently  the  said  Ohio  &  Pennsyl- 
vania Coal  Co.  filed  a  bill  In  equity  for  an  in- 
junction to  restrain  the  further  drilling  of 
wells  upon  the  lots  conveyed  by  the  said  Robert 
Chambers  as  bereInatK>ve  set  forth,  which  said 
Injunction  the  court  granted.  Deponent  fur- 
tt^  says  that,  while  the  said  conveyances 
hereinabove  referred  to  were  all  recorded  at 
the  time  of  the  execution  of  the  lease  under 
which  the  deponent  Is  operating,  and  were, 
therefore,  legal  notice,  yet  this  deponent  had 
no  actual  notice  of  the  matters  herein  set  forth 
until  after  the  completion  of  one  well  upon  the 
said  land.  This  deponait  therefore  says  that 
if ,  as  a  matter  of  law,  upon  the  facts  as  above 
set  forth,  the  said  Robert  Chambers,  at  the  time 
of  the  execution  of  bis  said  lease  to  O.  P.  Ir- 
vine and  John  Chambers,  had  no  right  to  drill 
three  wells,  or  to  drill  any  wells,  upon  the  said 
tract  of  land,  and  that  neither  the  said  O.  P. 
Irvine  or  John  Chambers,  nor  this  deponent, 
as  their  assignee!  had  right,  as  against  the 
Ohio  &  Pennsylvania  Coal  Co.,  to  operate  for 
oil  and  gas  upon  said  land,  then  the  covenant 
In  said  lease  to  pay  $1,000  bonus  on  said  first 
well  was  without  consideration,  and  Is  void. 
All  of  which  the  deponent  avers  and  believes, 
and  expects  to  be  able  to  prove." 


Opinion  of  the  eoort:  "It  was  admitted  on 
the  argument  of  this  case  by  the  defendant  that 
the  first  well  completed  unia  the  lease  pro- 
duced one  hundred  barrels  of  oH  for  thirty 
consecutive  days,  in  which  event,  a  'bonus  of 
one  thousand  dollars  shall  be  paid  to  the  party 
of  the  first  part,'— the  plahitltC  In  this  suit, 
brought  to  recover  this  one  thousand  dollars 
bonus.  Tbe  aflldavit  of  defense  sets  out  the 
facts  and  states  tbe  reasons  for  withholding 
tbe  payment  of  this  bonus.  Prin-  to  the  lease 
of  the  plaintiff's  land  for  oil  and  gas  to  the 
defendant's  assignors,  be  had  sold  tbe  Pitts- 
burg or  rlv^  vein  of  coal  under  said  tract 
of  land,  the  deeds  for  which  were  duly  re- 
corded, and  of  record  at  the  time  of  the  lease 
for  oil  and  gas.  In  the  conveyances  ot  the 
coal,  the  owner  of  all  except  the  coal  reserved 
the  right  to  drill  three  wells  for  oil  and  gas. 
This  right  be  gave  to  O.  P.  Irvhie  and  John 
Chambers  under  tbe  lease  in  suft,  who  sold  tbe 
same  to  tbe  defendant,  Smith.  After  the  first 
well  was  completed  some  time,  and  a  second 
drilled  below  the  coal,  tbe  owners  of  the  coal 
denied  the  said  defendant's  right  in  law  to 
drill  through  th^  vein  of  coal,  and  litigation 
followed  between  the  owners  of  tbe  coal  and 
oil  rights,  which  resulted  in  a  comprranlse,  to 
which  litigation  and  compromise  the  plaintiff 
In  this  suit  was  not  a  par^,  or  in  any  par- 
ticular consulted  or  concerned.  The  conten- 
tion of  the  defendant  Is  that,  the  lease  for  oil 
and  gas  containing  words  of  grant,  there  Is 
an  implied  covenant  for  quiet  enjoyment  un- 
der the  sixth  section  of  tbe  act  of  May  28, 
1715  (1  Smith's  Laws,  p.  95),  against  the  gran- 
tor, his  heirs  and  assigns.  This  act  refers  to 
any  estate  of  Inheritance  in  fee  simple,  while 
the  lease  in  this  case  Is  the  mere  right  to 
operate,  drill;  the  estate  being  in  the  oil  when 
brought  to  the  surface,  and  only  passing  when 
oil  is  found  and  brought  to  the  surface.  Oil 
Co.  V.  Fretts,  152  Pa.  St  451,  25  AtL  732; 
McNlsh  V.  Stone,  152  Pa.  St  457,  25  AG.  732. 
But,  assuming  the  act  of  May  28,.  1715,  ap- 
plies to  the  lease  In  this  case,  has  the  lesscM-, 
his  heirs  and  assigns,  done  any  act  prejndldal 
to  bis  assigns,  defeating  or  incumbrancing 
in  any  way  the  right  or  estate  granted? 
Whenever  the  enjoyment  of  a  right  or  an  es- 
tate or  interest  ceases  by  lawful  title,  where 
there  is  a  covenant  for  quiet  enjoyment  or 
against  incumbrances,  then,  and  then  only,  is 
tbe  covenant  broken  In  such  a  manner  that  an 
action  assigning  a  breach  thereof  will  lie. 
Duff  V.  Wilson,  69  Pa.  St  316.  There  are 
other  questions  raised  by  the  affidavit  of  de- 
fense, and  npon  the  argument  of  the  case,  bat 
we  do  not  think  they  are  sufllcient  to  prevent 
Judgment  for  the  plaintiff.  All  the  conditions 
and  provisions  of  the  lease  relating  to  tbe 
drilling  of  the  first  weU  have  been  fulfilled 
by  both  parties  thereto,  except  the  payment 
by  the  defendant  to  the  plaintiff  of  the  bonus 
of  one  thousand  dollars  for  the  first  well,  ad- 
mitted to  have  produced  one  hundred  barrels 
of  oil  per  day  for  thirty  consecutive  days, 
when  It  became  due  and  payable.   Now,  No- 
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vember  28,  1890,  this  cause  came  on  to  be 
heard,  and  vas  argaed  by  connBd.  and,  after 
due  consideration  thereof.  It  Is  ordned  that 
Jndgmmt  be  entered  for  the  plalntifC,  Robert 
ChaxDbraSt  against  the  defendant,  Charles  A. 
Smith,  for  want  of  a  soffident  affidavit  of  de- 
fense, and  the  prothonotary  is  directed  to 
liquidate  the  sum  due  from  the  statement  filed 
Id  said  case." 

J.  W.  &  A.  Donnan  and  R.  W.  Irwin,  for 
aiqpellant   Parker  &  Mdlvalne,  for  appaUe& 

PER  CURIAM.  The  only  qneatlon  present- 
ed by  the  assignments  of  error  Is  whether 
the  court  erred  hi  entering  judgment  against 
the  defendant  for  want  of  a  sufficient  affida- 
vit of  defense. 

We  find  nothing  In  the  record  that  would  have 
warranted  the  court  In  sending  the  case  to  a 
Jury.  On  the  ooatrary,  Its  action  In  sustaining 
the  motion  for  Judgmeat  Is  amply  vindicated 
In  the  opinion  sent  up  with  the  record;  and, 
on  that  opinion,  ttke  jodgment  la  affirmed. . 


(182  Pa.  St.  m) 

McNULTY  T.  PENNSYLVANIA  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Oct.  11, 
1897.) 

Cahribrs— Who  akb  PASSBSOBita. 
One  employed  by  a  railroad  company  to 
work  OD  a  bridge  under  a  contract  whereby,  in 
addition  to  specified  wages,  he  is  to  have  daily 
transportation  from  hia  home  to  the  bridge  and 
return,  is  not  an  employe  of  the  company  while 
tielDg  transported  from  his  work,  but  a  passen- 
ger. 

Appeal  from  court  of  common  pleas,  Phila- 
delphia county. 

Action  by  Kate  McNulty  against  the  Pennsyl- 
vania Railroad  Company  to  recover  for  th^ 
death  of  plalntiflTs  husband.  From  a  judg- 
ment for  plalntlft,  defendant  appeals.  Af- 
firmed. 

David  W.  Sdlers,  for  awellant  P.  F. 
Rothermel;  Jr.,  for  appeUea, 

STESRBIT,  0.  J.  Ttae  first  and  tiilrd 
spedficatlons  of  oror  are  Intended  to  present 
what  may  be  regarded  as  the  coatrolUng  ques- 
tion in  this  case:  Whether,  upon  the  undis- 
puted facts,  the  rdatlon  of  plalntUf's  husband 
to  the  defendant  con^ny,  at  the  time  he  was 
killed.  In  the  cirtllslm  that  occurred  an.  October 
28,  1894,  was  that  of  a  passenger  being  trans- 
ported in  one  ot  its  cars,  or  that  oi  an  employ^ 
then  in  the  serrloe  at  the  company.  The  sped- 
ficatlons are  as  fcdlows:  (1)  In  refusing  to 
charge,  as  requested  In  defoidanf  s  first  point, 
"that  McMnlty  was  carried  defendant  hi  the 
performance  of  a  contract  at  enqilcqrment  and 
smrlce,  and  was  in  law  not  a  passenger,  but 
an  employg;  and,  as  he  was  injured  by  a  coi.- 
lision  due  to  the  negligence  of  the  englnew,  the 
verdict  must  be  for  the  defendant."  (3)  "In 
charging  the  JU17  that  the  decedmt  was  a 
passoiger."  This  qteclficatlon  was,  doubtless. 
Intended  to  embrace  that  part  of  the  charge  In 


which  the  learned  trial  judge  refers  to  the 
relation  of  the  deceased  to  the  defraidant  cun- 
pany  at  the  time  oi  the  c61hsl«L  If  st^  it 
ofEends  against  rule  13.  which  proTldea  that 
"the  part  of  the  charge  *  *  •  reared  to 
must  be  quc^  totldem  vorbla  In  the  apecifica- 
tlon." 

Turning  to  the  charge  sent  up  with  the 
record,  we  find  Qiat  as  to  the  contractual  rela- 
tion existing  between  the  deceased  and  the  de- 
fendant and  the  circumstances  attoidlng  the 
colUsIiHi  in  which  he  lost  his  Ufe^  eta,  the 
learned  judge  said:  "It  fv)pears  that  Qie  hus- 
band was  an  employfi  of  the  railroad  com- 
pany. He  was  employed  to  work  on  a  bridge 
at  Tacony,  in  this  county,  under  a  amttact  of 
employment,  by  whldi  he  was  to  recdve  one 
doUar  and  twenty  coita  a  day;  and  the  com- 
pany also  ctmtracted  to  tran^xKrt  btan  fitwn 
his  home  to  the  £dax»  where  his  work  was  to 
be  performed,  and  from  that  place  back  to  his 
home  at  night,  when  his  work  was  over.  The 
dead  man  lived  at  Bristol,  in  the  adjoining 
county;  and,  i^n  the  Sunday  v^ien  be 
his  death,  he  bad  finished  his  woric  about  15 
or  20  minutes  after  6  o'dock,  and  he,  with 
othet  workmen  employed  upon  the  bridge  at 
Tacony,  ent«ed  a  passenger  car  of  the  Penn- 
sylvaula  Railroad  Company,  and  the  car  then 
proceeded  towards  Brlshd.  It  stopped  at  a 
station  called  'Croyden,'  situated  between 
Tactmy  and  Brlstd;  and  while  there  at  rest, 
or  when  about  to  come  to  rest,  a  freight  trahi 
of  the  Penniylvanla  Railroad  Company,  tqjKxn 
the  same  track,  oashed  into  the  rear  raid  of  the 
car,  and  the  i^alntlfTs  husband  was  killed.  It 
was  argued  to  the  court  that  ui^er  a  statute 
of  our  stete^  an^  under  the  general  law.  a 
railroad  company  was  not  liaUe  In^damages  in 
such  a  case  as  this,  because  McNulty  was  an 
emplf^fi  of  the  company  at  the  time  of  the 
acddmt,  and  that  the  company  is  not  liable 
to  the  emidoye  who  is  hijured  through  the 
negligence  oi  another  enployg.  In  passing 
upon  the  motion  for  a  nonsuit,  I  stated,  and  I 
now  charge  yon,  that;  under  the  contract  of 
hh4ng  in  this  case,  the  services,  the  wotk,  the 
employment  of  McNulty,  ceased  when  he  quit 
work  at  Tacony,  and  that,  while  he  was  be- 
ing transported  to  his  home  over  the  tracks  of 
the  raiboad  company,  he  was  not  an  employ^ 
thai  in  its  servtee;  and  therefore  the  Injury 
which  he  suffered,  and  which  resulted  hi  his 
death,  did  not  come  to  him  while  he  was  in 
the  employ  of  the  company.  *  *  *  He  was 
not  In  the  employ  of  the  oonqiany,  but  was 
being  tran^Knted  ovw  the  road  for  a  valuable 
consideratkm,  und^  a  contract  it  18  true,  whtdi 
Involved  his  employment,  bid  a  contract  In 
which  the  transportation  and  the  wages  were 
a  return  tot  snrlcea  rendered;  and  therefore 
It  became  the  duty  of  tlie  company  to  tians- 
Tfoxt  him  with  care,  and  with  due  re^rd  for 
his  safety." 

It  Is  unnecessary  to  refer  in  detail  to  the 
testimony.  A  careful  examination  of  the 
record  clearly  shows  that  the  foregoing  In- 
structions were  in  strict  accord  with  the  un* 
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dlspnted  erldence  In  the  case.  The  concln- 
slvely  estabUsbed  facts  as  to  the  cootractual 
relation  of  the  parties  are  not  susceptible  of 
any  otber  condoslon  than  that  the  transpor- 
tation of  plalntUTs  hnsbanci  from  and  to  his 
home,  iln  Bristol,  was  part  of  the  considera- 
tion moving  from  the  company  to  blm,  and 
given  blm,  with  the  ¥1.20,  in  payment  of  a 
day's  wages.  Tliat  being  so,  he  had  vlrtnally 
paid  for  his  passage  borne  In  the  car  fn 
which  be  was  riding  at  the  Ume  of  the  col- 
lision, and  was  therefore  a  passenger,  and 
not  an  employ^  aa  soon  as  his  day's  work 
waa  done,  and  he  entered  the  car  for  the 
sole  purpose  of  being  carried  home.  In  its 
controlling  features,  this  case  Is  on  all  fours 
with  O'Donuell  v.  Railroad  Co.,  09  Fa.  St 
238,  in  which  Mr.  Justice  Agnew,  after  re- 
ferring to  the  contract  of  hiring  In  that  cas^ 
Bays:  "The  work  of  tbe  plaintiff  was  wholly 
at  the  bridge.  *  *  *  At  the  time  of  the 
accident  he  had  finished  his  day's  work,  and 
was  ten  or  twelve  miles  from  the  bridge  on 
his  way  home.  Under  these  circnmstances, 
the  court  below  instructed  the  Jury  that  tbe 
plalntiiK  was  traveling  as  a  passenger,  and 
not  In  the  capacity  of  a  servant  •  *  •  He 
was  not  hired  to  pursue  his  business  on  the 
train,  but  was  carried  in  consideration  of  a 
redaction  In  Uie  price  of  his  wages.  When 
bis  day's  work  was  performed,  be  was  no 
longer  in  tlie  Berrlce  of  the  company,  but 
was  free  to  go  or  stay,  and,  when  he  trav- 
tied.  In  effect  paid  his  fare  out  of  his 
wages."  As  was  clearly  shown  In  O'Donnell 
V.  Ballroad  Co.,  supra,  tbe  cases  of  Byan  v. 
Btilroad  Co.,  23  Pa.  St.  384,  and  Tnnn^  t. 
RaUway  Go.,  L.  B.  1  C.  P.  2Q1,  are  clearly 
^tingui^iable  from  tbe  one  now  under  con- 
Mderatlon.  The  plaintiff  In  the  former  was 
a  laborer  on  a  gravel  train.  In  the  exercise, 
of  Us  employment,  he  waa  reQulred  to  be  on 
the  train.  The  ^ff'^fl<"g  and  unloading  of 
gravel  necessarily  required  the  hands  emr- 
ployed  in  tliat  work  to  travd  with  the  train 
from  place  to  place.  He  traveled,  not  as  a 
pasamger  to  any  particular  destination,  but 
went  with  tbe  train  wbenevo:  It  became  nec- 
eaaaxy  to  obtain  or  deposit  gravel.  His  trav- 
eUng  on  the  cars,  like  that  of  a  brakeman  or 
a  fireman,  was  In  porauance  of  his  employ- 
men^  and  not  under  a  contract  iritb  the 
compai^  for  transportation  to  his  home  or 
daewhere.  In  the  other  case  it  was  part  of ' 
Tunney'B  employment,  as  a  laborer,  for  ^e- 
clflc  wages,  to  travel  from  Birmingham  to 
Derl^  on  a  train  called  the  "pick-np  train," 
Cor  the  purpose  of  gathering  ap  materials 
left  alMig  the  line  of  the  road;-  and  he  waa 
required  ,to  be  ready  for  tbe  train  at  Blr- 
minsham,  and  stfut  thence  tm  big  trip,  and 
retnm  there.  The  case  was  put  distinctly  on 
the  ffTotmd  that  It  waa  part  of  Tuniuy'a 
"contract  of  service  that  he  was  to  return 
each  day  to  Birmingham  by  the  pidc-np  train, 
to  be  rotdy  to  start  upon  his  work  the  next 
morning." 


In  the  case  at  bar,  the  tmnsportatlon  from 
and  to  his  home,  to  which' the  deceased,  Mc- 
Nulty,  was  entitled,  was  not  in  any  sense  a 
service  or  connected  with  any  service  that  be 
was  rendering  to  the  defendant  company, 
but  it  waa  a  service  which  the  lattn,  1^ 
the  terms  of  Its  contract,  was  required  to 
render  to  him.  He  was  under  no  obligation 
to  ride  on  tbe  cars,  but  there  was  an  oUlga' 
tion  on  the  part  of  the  company  to  afford 
blm  an  opportunity  of  doing  so,  if  he  saw  fit 
to  avail  himsdf  of  it;  and  when  he  exer-* 
deed  the  right  to  which  be  was  thus  entitled, 
and  entered  the  car  for  the  purpose  of  being 
transported  to  Bristol,  he  was  a  passenger, 
in  the  full  sense  of  tbe  word,  and  not  an  em- 
ploys, of  the  defendant  Before  be  did  so, 
his  day's  service  to  the  company  was  fnlly 
completed,  and  he  had  earned  the  $L20,  to- 
gether with  tbs'  rl^t  of  transportation  to 
Bristol. 

The  point  for  diarge,  recited  In  the  sec- 
ond specification,  was  rightly  refused,  for 
the  reason  that  there  was  no  evidence  In  the 
case  to  bring  it  within  tbe  provisions  of  the 
act  of  April  4)  1878.  As  we  have  seoi,  plaln- 
tlfTs  husband,  according  to  the  undisputed 
evidence,  was  a  passenger,  and  not  an  em- 
ploy^ at'the  time  of  the  otdllslon;  and  hence, 
by  expnm  terms  of  the  act  itself  It  hss  no 
application  to  the  case. 
,  The  qnestlMi  at  defendant's  negligence,  as 
the  s<de  cause  of  McMnlty's  death,  has  been 
deOnltdy  determined  by  this  vodlet,  ren- 
dered- under  adequate  and  propw  Instruc- 
tions. The  question  at  oontribotmy  n^U- 
genee  of  the  deceased  iras  not  stol  sug- 
gested. 

Farther  daboratlm  of  the  questions  In- 
volved in  the  assignments  of  error  Is  unnec- 
essary. We  find  nothing  In  either  of  them 
that  would  Justify  a  revwsal  or  modlfloatlon 
of  the  Jndgmoit  Judgment  aflOtmed. 


  OM  P».  St.  BOO) 

HVERHABT  v.  NBSBHTT  et  el. 

CSn^me  Court  of  Pennsylvania.   Oct  11, 
-  18970 

Taxatiox— AasnsMtvr-BviDKiioi— Tax  Dsbd— 

MlSUMCElFflON. 

1.  Where  part  of  the  land  conyeyed  to  one  C. 
was  Beparately  asaeased  in  tbe  unseated  list,  the 
fact  that  the  namber  of  acres  mentioned  in  an 
aBBeasment  to  G.  of  a  larger  tract,  aa  seated 
land,  sabstantlallyconespoiided  with  the  acreage 
mentJoned  in  C's  deed,  waa  not  condosive  that 
the  larger  assessment  induded  the  unseated 
land. 

S.  A  mere  mistake  of  the  treasnrer  in  deacrib- 
iag  unseated  bud  aold  ftw  taxes  does  not  in- 
validate the  deed  If  the  land  can  be  identified  aa 
&at  assessed  and  sold. 

Appeal  from  court  of  oommon  pleas,  lacka- 
wanna  county. 

Ejectment  by  James  M.  Sverhart  against 
Qeorge  V.  NesUtt  and  another.  Judgment  for 
l^aintur,  and  dtf  endants  avBeaL  Afflrmed. 


Digitized  by 


Google 


536 


88  ATLANTIO  BEPOBTHB. 


(Pa. 


Everett  Warren  and  Hemy  A.  Knapp,  for 
appellants.  Wm.  H.  Jessnp.  W.  W.  Wateon, 
I.  H.  Boms,  and  H.  M.  Streeter,  for  appellee. 

McGOLLtJM,  J.  The  land  In  Bolt  was  Includ- 
ed In  tbe  deed  from  Paul  Aten  to  Martin  Grip- 
pal, dated  September  26,  1873,  and  it  was  all 
of  the  Turner  tract  that  tbe  former  could  con- 
vey to  tbe  latter.  In  1882,  and  In  at  least 
seven  of  the  eight  years  prevlons  thereto,  and 
directly  following  Aten's  conveyance  to  Crlp- 
iien,  tbe  laud  was  separately  assessed,  by  the 
proper  officer,  in  the  unseated  list.  In  tbe  first 
three  years  of  the  period  thus  defined,  tbe  as- 
sessed valuation  of  it  was  $108.  or  $3  per  acre; 
In  the  fifth  and  sixth  years  $360,  or  $10  p« 
acre:  and  in  tbe  seventh,  eighth,  and  ninth 
years  $540,  or  f  15  per  acre.  In  1876  the  land 
was  sold  by  the  county  treasurer  for  taxes 
levied  on  one  or  more  of  these  assessments, 
nnd  A.  D.  Dean,  as  attorney  for  Martin  Crip- 
Iten,  and  on  his  request,  beoune  the  purchaser 
of  it.  On  the  8th  of  August,  1881,  Dean  con- 
veyed the  same  to  Crlppen's  administrator, 
who  on  tbe  18tb  of  July,  18^,  paid  the  taxes 
upon  It  for  the  years  1879,  1880,  and  1S81. 
While  the  land  In  question  was  separately 
assessed  and  valued  as  above  stated,  tbe  land 
assessed  to  Martin  Orlppen  was  returned  In 
tbe  seated  list  as  unimproved,  and  was  valned 
in  1874,  1875.  and  1876  at  *5  per  acre,  in  1877 
and  1878  at  $2.40  per  acre,  and  In  1879, 1880^ 
1881,  and  1882  at  $3  per  acre.  It  Is  a  reason- 
able Inference  from  tbe  >  above-red  ted  facts 
that  the  Turner  tract  was  separately  assessed 
in  tbe  unseated  list  from  1874  to  1882,  indti- 
sive,  and  that  the  taxes  levied  on  the  separate 
assessments  of  It  made  prior  to  1882  were 
[)ald  by  Martin  Crippen  or  his  estate.  It  may 
also  be  reasonably  Inferred  from  them  that 
the  separate  assessments  of  It  In  tbe  lifetime  of 
Martin  Crippen  were  made  with  his  knowl- 
edge and  consent,  and  that  like  assessments 
of  It  subsequent  thereto  were  recognized  and 
approved  by  his  administrator.  In  1881  that 
part  of  the  Turner  tract  Included  In  Aten's 
deed  to  Crippen  was  sold  by  tbe  county  treas^ 
urer  for  taxes  levied  on  the  separate  assess- 
ment of  It  In  1882,  and  purchased  by  James 
M.  Rverhart,  tbe  plaintiff  In  this  suit  His 
claim  of  title  to  It  is  contested  by  the  de- 
fendants on  three  grounds:  (1)  The  assess- 
ments to  Crippen  from  1374  to  1882  Included 
it,  and  as  Crippen  or  his  estate,  prior  to  tbe 
sale  under  which  the  plaintiff  dalms,  paid  all 
tbe  taxes  levied  on  these  assessments,  the 
sale  was  unwarranted  and  void.  (2)  If  there 
was  a  valid  assessment  and  sale  of  the  Tomer 
tract,  the  treasurer's  deed  of  It  "was  so  in- 
descrlptlve  as  to  be  Inoperative."  And  (3)  the 
defendants  were  purchasers  without  notice  or 
knowledge  of  any  separate  assessment  of  It. 

The  main  support  of  the  first  ground  of  de- 
fense lies  In  the  fact  that  tbe  acreage  men- 
tioned In  tbe  assessments  to  Crippen  cor- 
respond substantially  with  the  acreage  men- 
tioned in  Aten's  deed  to  him.  This  was  nu- 
doabtedl7  a  circumstance  to  be  taken  Into 


consideration  by  the  jury  in  determining 
whether  the  Turner  tract  wa^  Induded  In  the 
Crippen  assessments,  but  it  Was  not  In  and 
by  Itself  c(»iclusive  that  their  claim  of  Indu- 
sion  was  well  founded,  nor  fatal  to  the  plain- 
tlCfs  contention.  "If  the  quantity  in  the  as- 
sessment was  too  great,  it  does  not  follow  that 
the  disputed  land  was  induded,  nor,  if  not 
enougb,  that  it  was  excluded.  The  quantity 
returned  and  assessed  would  be  a  fact  to  con- 
sider in  ascertaining  if  the  land  In  dispute 
was  a  part  of  the  tract  assessed."  Kramer  v. 
Goodlander,  98  Pa.  St  870.  The  separate  as- 
sessments and  valiutlons  of  ihe  Turner  tract, 
and  the  payments  by  the  Crlppens,  without 
protest  or  complaint,  of  the  taxes  levied  there- 
on, were  inconsistent  with  tbe  Inclusion  of  it 
In  the  assessment  of  the  tract  valued  at  three 
dollars  per  acre.  These  were  matters  proper 
for  tbe  consideration  of  the  jury  in  determin- 
ing whether  the  Turner  tract  was  Included 
in  the  Crippen  assessments.  Whether  It  was 
so  included  was  a  question  for  tbem  to  de- 
cide on  the  rdevant  and  comj>etent  evidence 
In  the  case.  This  was  the  view  taken  of  U 
by  tbe  court  below,  and  this  appears  to  have 
been  In  accord  with  the  view  of  it  entertained 
on  the  trial  by  the  learned  counsel  for  the 
defendants. 

The  defendants  have  not  brought  to  our  no- 
tice any  decision  of  any  court  in  Pennsylvania 
to  support  the  second  ground  of  their  defense. 
They  have  cited  adjudications  of  the  courts 
of  other  states  which  seem  to  give  color  to  It, 
but  these  were  undoulstedly  made  In  accord- 
ance with  the  legislation  regulating  and  gov- 
erning tax  sales  within  their  respective  Juris- 
dictions. The  numerous  decisions  of  the 
courts  of  Pennsylvania  relating  to  the  sales 
of  unseated  lands  for  taxes  are  certainly  not 
In  dear  accord  with  the  adjudications  refer- 
red to,  and,  while  they  may  not  cover  the  exact 
point  in  question,  their  trend  Is  obviously  ad- 
verse to  this  branch  of  the  defendant's  con- 
tentloa  In  Miller  v.  Hale,  26  Pa.  St  432. 
as  In  this  case,  the  treasurer's  deed  to  the 
plaintiff  was  attacked  as  defective.  This 
court.  In  Its  opinion,  said:  "The  quesOcm, 
then,  upon  this  deed,  was  whether  it  describ- 
ed the  land  assessed,  and  that  was  properly 
submitted  to  the  jury  as  a  question  of  fact. 
That  land,  by  whatever  name  It  was  sold, 
was  the  debtor  for  tbe  taxes  Imposed;  and, 
if  It  was  sold  and  conveyed  to  the  itointlff 
in  satlsfoctlon  of  the  assessment  he  acquired 
a  good  title.  The  name  of  tbe  warrantee  and 
of  the  township  are  circumstances  of  designa- 
tion, but  not  conclusive  Tbe  identity  of  the 
tract  assessed  must  be  fixed  to  the  satisfaction 
of  tbe  jury,— If  by  the  warrantee  and  the 
township,  very  well;  if  by  other  circumstan- 
ces of  designation,  equally  well.  1  Watts  & 
S.  166;  4  Harris,  404.  Tbe  evidence  here 
tended  to  Identify  the  tract  covered  with  that 
assessed  and  sold;  and,  having  proved  satis- 
factory to  the  jury,  it  must  be  so  to  us."  In 
our  case  the  defendants  frankly  admitted  In 
their  printed  argument  that  the  defect  In  the 


Digitized  by 


Google 


IS  BE  BABTOL. 


527 


deed  was  the  ramlt  of  the  treasnret's  mistake 
in  describing  the  land,  and  that  it  was  within 
the  power  of  the  court  to  correct  It  or  to  con- 
sider that  as  done  which  ought  to  have  been 
done;  bat,  In  cozmectlon  with  tills  admission, 
they  characterized  the  plalntlfTs  claim  as 
wlthont  merit,  and  maintained  that  the  treas- 
ures error  was  therefore  fatal  to  it  We 
cannot  assent  to  this  view  of  the  treasurer's 
mistake  because,  aside  from  the  admission 
above  stated,  the  evidence  In  the  case  clearly 
and  ittdispntaUy  Idmtlfled  the  land  describ- 
ed in  the  deed  as  the  land  aaaesaed  and  sold, 
and  now  in  question. 

The  specifications  of  error  which  relate  to 
rulings  upon  offers  of  evld^ce  are  not  sus- 
tained. The  evidence  admitted  mider  these 
rulings  was  relevant  to  the  questions  already 
discussed,  and  proper  for  the  consideration  of 
the  Jury.  As  to  the  claim  of  the  defendants 
that  they  were  purchasers  without  notice  of  a 
separate  assessment  and  sale  of  the  land  In 
question,  it  is  aufllclent  to  say^  that  the  treas- 
urer's sale  of  it  to  Dean,  as  bereUibefore  stat- 
ed, was  recited  in  Wlllard's  deed  to  them.  In 
his  deed  from  the  sheriff,  and  in  the  sheriff's 
deed  to  Smith,  and  that,  at  the  time  of  the 
shadfT's  sale  to  Wlllard,  public  notice  of 
Everhart's  title  was  duly  given;  .The  specifl- 
ettUons  of  error  are  overruled.  Jodgment  af- 
finned. 

oa  Pa.  St  «o 

In  re  BARTOL  et  bL 

(Supreme  Court  of  Pennsylvania.'   Ofit  11, 
1897.) 

Tausms— iBVBSTiiaNTs— AuTHORiTT  TO  Maks 
— LiABiLiTT  roa  Uepbboiation^ 

1.  Trustees  are  not  liable  for  losses  resulting 
from  the  depreciation  of  authorized  iuvestoienta 
made  in  good  faith,  where  they  use  all  ordinary 
care  in  determining  on  the  investment. 

2.  A  will  provided  that  the  executors  and  trns- 
tees  might,  if  they  deemed  it  for  the  benefit  of 
the  estate,  retain  in  their  hands,  as  assets,  any 
iDvestments  which  "1  may  have  and  possess  at 
the  time  of  my  deatti,"  without  liability  in  case 
of  depreciation  or  loss,  etc.  Held,  that  the  trus- 
tees were  not  accountable  for  depreciation  of 
shares  of  stock  In  a  corporation,  owned  by  tes- 
tator when  he  died,  held  by  the  trustees  as  a  part 
at  the  trust  estate,  on  the  ground  that  they  had 
no  power  to  iuveat  any  part  of  the  fund  m  the 
stock  of  a-  private  corporation,  or  becanse  they 
had  an  opportunity,  before  the  depreciation,  to 
■ell  the  stock  tor  its  f  till  appraised  value. 

.  3.  A  railroad  30  miles  in  length  was  built  in 
1886,  and  had  been  running  with  a  full  equip- 
ment for  three  years,  when,  in  1888,  it  was  de- 
cided to  extend  it  11  miles.  The  extension  was 
completed  prior  to  December  31,  18S9,  when  it 
had  13  locomotives,  24  passenger  cars,  and  42 
freight  cars.  Held,  that  in  the  fall  of  1890  such 
road  was  "finished,"  within  the  meaning  of  a 
will  authorizing  trustees  to  invest  in  zeal  estate 
and  in  first-class  mortgage  bonds  of  railroad 
companies  whose  railroads  are  finished  and  earn- 
ing mterest  on  their  entire  bonded  debt,  etc. 

4.  Especially  were  bonds  which  were  secured 
by  a  mortgage  which  only  covered  the  original  30 
miles  of  the  road  bonds  of  a  "finished  road, 
within  such  will,  at  the  time  they  were  bought 
by  such  trnsteea,  in  the  fall  of  l&O. 

5.  The  fact  that  they  were  second  mortgage 
bends  did  aot  render  the  trustees  liable  for  de- 


preciation; the  win  not  restricting  the  trostees 
to  first  mortgage  bonds,  and  bodi  mortgages  be- 
ing a  very  small  lien  on  the  road. 

Appeal  from  orphan^  court,  Delaware  coun- 
ty. 

Judicial  settlement  of  the  accounts  of  Henir 
W.  Bartol  and  others,  trustees  for  George  E. 
Bartol  under  the  will  of  B.  H.  Bartol,  de- 
ceased. From  a  decree  dismissing  their  ex- 
ceptions  to  and  approving  the  audltoi's  report, 
except  la  one  pardcnlar,  the  trustees  appeaL 
Beversed. 

V.  Gilpin  Robinson,  William  0.  Hannis,  and 
John  O.  Johnson,  for  appellants.  John  F. 
Lewis  and  Gewge  B.  Lindsay,  for  ai^>ellee. 

GREEN,  J.  In  the  case  of  Webb's  Appeal, 
1^  Fa.  St.  330,  SO  Aa  827,  we  reviewed  at 
some  length  the  law  as  to  the  liability  of  trus- 
tees to  be  surcharged  (or  loss  arising  from  al- 
leged negligence  or  fault  In  the  administration 
of  their  trust  estates.  It  ought  not  to  be  nec- 
essary to  restate  the  law  on  this  subject  as  It 
prevails  la  Pennsylvania,  because  it  Is  so  per- 
fectly well  settled  and  so  entirely  free  from 
doubt.  But,  as  we  are  not  able  to  reconcile 
the  decision  of  the  present  contention  with 
the  law  as  we  understand  It,  we  will  be  obliged 
to  make  reference  to  some,  at  least,  of  the 
principal  cases.  In  one  of  the  earUest  of  these 
(OalhouD's  Estate,  6  Watts,  185),  the  general 
doctrine  was  stated  In  reference  to  all  classes 
of  trustees  in  these  words:  "Executors  and 
adminlstratoES  or  trustees,  acting  with  good 
faith,  and  without  any  willful  default  or  fr^ud, 
will  not  be  responsible  for  any  loss  that  may 
ailse.  All  that  a  cotui:  of  equity  requires  is 
common  skill,  common  prudence,  and  common 
caution.  Executors,  administrators,  or  guard- 
ians are  not  llablu  beyond  what  they  actually 
rec^ve,  unless  In  case  of  gross  negligence;  for 
when  they  act  as  others  do  with  their  own 
goods,  and  with  good  taltb,  and  not  guilty  of 
gross  negligence,  they  are  not  liable.  •  •  • 
A  court  of  equi^,  as  Is  said  in  Thompson  v. 
Brown,  4  Johns.  Cb.  fil9,  always  treated  trus- 
tees acting  In  good  faith  with  great  te^dei^ 
ness.  In  Knight  v.  Earl  of  Pliymouth,  3  Atk. 
4S0,  Dickens,  120,  Lord  Hardwicke  observes, 
if  there  was  no  mala  fides,  nothing  willful,  in 
the  conduct  of  the  trustee,  the  court  will  al- 
ways favor  him.  For,  as  a  trust  is  an  affair 
necessary  in  the  concerns  between  man  and 
man,  and  which,  if  faithfully  discharged,  is 
attended  with  no  small  d^:ree  of  trouble  and 
anxiety,  it  is  an  act  of  great  kindness  in  any 
one  to  accept  it  To  add  hazard  or  ilsfc  to 
that  trouble,  and  to  subject  a  trustee  to  losses 
which  he  could  not  foresee,  would  be  a  mani- 
fest hardship,  and  would  be  deterring  every 
one  from  accepting  so  necessary  an  office." 

These  principles  have  been  constantly  re- 
peated and  applied  In  very  numerous  cases 
from  that  time  to  the  present  In  the  follow- 
ing cases  It  was  held  that  the  measure  of  dili- 
gence and  care  required  of  a  trustee  is  that 
which  a  man  of  (^dlnary  prudence  would  prac- 
tice in  the  case  of  his  own  estate.  Witmer's 
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A^Mal,  87  Fa.  St  120;  BlTster'B  Appeal,  16 
Fa.  St  872;  Fahnestock'a  Appeal.  104  Pa.  St 
46.  In  Ohambersburg  Sarlng-Pund  Asaocda- 
Uon'8  Appeal,  76  Pa.  St  203,  we  aald:  'at  la 
weUsettledtbatatrnateeahalliiotbe  surcharged 
for  a  loBS  wliicfa  has  occurred,  la  caae  be  has 
exercised  commm  akin,  common  prudence,  and 
common  caution;  but  for'aoplne  negllffence  or 
for  willful  de&nlt  he  ahall  be  held  reaponal- 
ble."  In  Pleaaanfa  Appeal,  77  Pa.  St  S5B, 
the  executors  were  authorized  to  Invest  "hi 
some  safe  and  prodnctiTe  stock."  Th^  Invest- 
ed In  the  stock  of  the  Bank  of  the  United 
States.  We  said:  "Under  the  powers  given 
to  tba  execotocs  to  Invest  and  an  honest  ex- 
ercise of  that  power,  we  think  It  would  be  a 
very  harsh  application  of  law  to  their  sound 
discretion,  after  this  lapse  of  time,  to  bold  the 
necntora  personally  liable  for  ttie  loss  of  the 
bank  stock.  They  should  not  be  held  respon- 
sible for  not  possessing  a  knowledge  and  not 
exerdsli^  a  forethought  superior  to  the  great 
body  of  Intelligent  and  prudent  business  men." 
In  tbat  caae  the  bank  tailed  about  a  year  after 
the  Investment  but  we  held  that  there  was  no 
llaUllty  for  the  loss,  because  the  brreatment 
was  apparenUy  good  when  it  was  made:  In 
Grldland'a  Estate,  182  Pa.  St  479, 10  AO.  362, 
we  sustained  the  adjudication  of  the  orphans* 
court  for  the  reascnw  stated  bi  the  opinion, 
among  which  was  the  ftdlowlng:  **A  trustee 
is  not  required  to  be  Infallible  tat  bis  judgment 
not  to  possess  the  power  of  anticipating  events 
not  generally  looked  for.  Oommon  piud^ce 
and  common  ddll  are  all  that  Is  demanded; 
and,  If  these  are  exercised,  a  loss  arising  must 
be  borne  by  the  estate  whldi  the  testator,  who 
is  supposed  to  have  coutemplated  such  risks, 
has  thought  propo-  to  confide  to  his  care."  We 
have  held  in  a  number  of  cases  that  an  ad- 
ministrator Is  not  chargeable  with  the  conse- 
quences of  a  disastrous  exercise  of  discretion, 
unless  accompanied  with  such  negligence  as 
raises  a  presumption  of  willful  default.  Dille- 
baugh's  Estate,  4  Watts.  177;  Hughes*  Ap- 
peal, 68  Pa.  St.  600;  N^'s  Appeal,  57  Pa.  St 
91;  Derbyshire's  Estate,  81  Pa.  SL  18.  It  la 
scarcely  necessary  to  continue  the  citation  of 
authorities,  which  are  very  numerous,  and  all 
to  the  same  effect.  It  is  only  important  to  de- 
termine whether  they  are  applicable  to  the 
facts  of  the  present  case. 

The  assignments  of  error  practically  raise  two 
questions  of  surcharge  and  one  of  costs.  The 
first  question  of  surcharge  relates  to  the  Blrk- 
beck  stock.  The  testator,  at  the  time  of  his 
death,  owned  1,600  shares  of  the  stock  of  a  cor- 
pOTatlon  called  John  BIrkbeck  Company,  Lim- 
ited, whose  business  was  the  boiling  of  mo- 
lasses for  the  manufacture  of  sugar.  B.  H. 
Bartol  (the  decedent)  and  John  Birkbeck  each 
owned  one-half  of  the  stock,  and  carried  on  the 
business  with  much  succ^.  Both  the  part- 
ners died  within  a  short  time  of  each  other,  and 
a  reorganization  became  necessary.  As  each 
of  tlie  deceased  parties  owned  exactly  one-half 
of  the  stock,  it  was  deemed  highly  desirable  by 
the  accountants,  trustees  for  George  E.  Bartol 


and  bis  children,  under  the  wUl,  to  preserve 
the  equality  of  owneratdi^  and  run  no  risk  of 
disadvantage  arising  from  a  possible  acquisi- 
tion of  a  majority  of  the  stock  by  the  other  {Mr- 
ties  In  Interest  In  the  distribution  of  the  es- 
tote  among  the  six  partlea  oititled.  cme-slxth 
(266  shares)  of  this  stock  was  taken  fbr  the 
trust  estate  of  George  E.  Bartol,  and  these 
shares  were  subsequently  hdd  as  a  part  of  the 
trust  estate.  The  business  bad  been,  and  stlB 
was,  very  largdy  profltaMe,  and  taearf  divi- 
dends were  constantly  earned  and  paid  until  the 
passage  of  the  tariff  blU  of  1892.  after  wUch 
the  profits  were  so  s^oualy  affected  that  the 
business  was  closed  oat  In  the  liquidation 
vAich  followed  there  was  a  loss  of  $1,583.20 
upon  the  stock  held  as  a  part  of  the  trust,  and 
for  this  the  accountants  claimed  credit  In  their 
account  The  auditor  rinsed  the  credit  on  the 
ground  tbat  the  accountants  bad  an  oppOTtnnlty 
to  sell  the  stock  to  the  cestui  que  trust  for  Its 
full  appraised  value.  98,338.33,  and  dedined  to 
do  so,  and  thus  lost  im  the  Uqoidatlon  the  sum 
of  ¥1,583.20.  which  the  stodc  reafized  less  than 
Its  appraised  viUue.  This  appraised  value  was 
25  per  cent.  In  advance  ot  Its  par  value,  and 
was  nude  because  <tf  the  large  profits  which 
had  been  realized  from  the  business.  The  court 
below  did  not  sustain  0»  auditor  In  his  rea- 
soning for  the  surcharging  of  the  accountants, 
but  h^  that  GteMge  R  Bertcd  should  sustain 
the  loss  personally,  and  therefore  the  account- 
ants, while  being  chargeable  wltti  the  loss  so 
far  as  It  affedsd  the  body  oi  the  trust  fund, 
should  recoup  their  loss  from  the  future  pay- 
ments to  \t&  made  of  Qie  Inccone  to  George  B. 
Bartd.  The  ground  iQion  which  the  court  be- 
low hdd  the  trustees  accountable  was  that  they 
had  no  power  to  Invest  any  part  of  the  fund  in 
the  stock  of  a  private  corporation;  but,  be- 
cause It  was  stock  held  by  the  testatw  In  his 
lifetime  and  at  the  time  of  his  death,  the  court 
further  held  tbat  tbewbole  estate  of  the  testator 
should  sustain  the  loss,  and  theref(H%  the  one- 
sixth  of  the  aggregate  loss  should  be  paid  by 
George  E.  Bartol,  and  the  other  five-sixths  by 
the  oth^  legatees.  We  think  the  learned  court 
below  fell  into  error  In  this  view  of  the  sul>- 
ject  by  failing  to  regard  one  of  the  provl^ns 
of  the  will.  That  provision  is  to  the  follow- 
ing words:  "It  Is  my  will  that  my  execat(m 
hereinafter  named  and  my  said  trustees  may, 
in  their  discretion,  If  they  deem  It  for  the  bene- 
fit of  the  estate,  retain  hi  their  hands,  as  as- 
sets, any  Investments  which  I  may  have  and 
possess  at  the  time  of  my  death,  without  lia- 
bility In  case  of  d^reclatlon  or  loss,  and  that 
they  shall  not  invest  the  funds  hi  their  hands 
In  coupon  bonds  of  any  kind,  and  that  all  In- 
vestments made  by  them  shall  stand  In  the 
names  of  all  of  them."  As  the  testator  express- 
ly directed  that  the  trustees  as  well  as  the  ex- 
ecutors might,  In  their  discretion,  retain  any  of 
the  testator's  Investments,  without  liability  for 
loss  from  so  doing,  they  certainly  cannot  be 
held  liable  for  doing  what  they  were  explicitly 
authorized  to  do,  witliout  violating  a  positive 
provision  of  the  will.    We  do  not  regard  eith«' 
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the  reason  sUrm  hy  tbe  auditor  or  that  glren 
by  the  court  as  sufflcieut  to  warrant  tbe  sur- 
charge Id  qnestlou,  and  tbereftm  snstabi  tbe 
flrat  seven  assignments  of  error. 

The  sectmd  item  <^  surcharge  is  the  loss  oc- 
casioned by  tbe  dcipredatlon  In  the  price  of 
bonds  of  the  Union  Railway  Company  of  Chat- 
tanooga. «6,S60.30.  This  was  an  Investnient 
of  trust  funds  made  by  the  trustees  In  the  fall 
of  1890  to  the  extent  of  $7,000.  There  had 
been  an  Investment  of  $10,000  in  these  bonds 
made  by  the  execotors  In  May.  1888,  after  a 
very  thorough  Investigation  of  the  condition 
and  affairs  of  that  company;  George  B.  Bar- 
tol  himself  participating  In  the  transaction. 
The  latter  ret»«sented  to  tbe  executors  that  his 
father  had  agreed  to  buy  (5.000  of  these  bonds, 
but  liecame  alck  before  he  paid  for  them,  and 
that  he  (George  B.  Bartol)  bad  paid  tbe  money 
for  them  durtog  his  father's  Illness,  and  asked 
to  be  reimbursed  for  his  payment.  This  was 
done,  and  the  executors  made  the  Investment  of 
flO,000  as  abore  stated.  Afterwards,  In  1890. 
the  trustees.  Iiavlng  some  money  to  Invest,  con- 
sulted with  George  E.  Bartol  as  to  the  In- 
vestmoit  Mr.  Henry  W.  Bart<^  one  of  the 
accountants,  testiOed  before  the  auditor  that 
George  B.  Bartol  authorized  the  trustees  to 
buy  bonds  at  108,  and  this  statement  was  not 
denied  by  the  latter.  The  bonds  were  selling 
at  about  that  price  at  the  time  of  the  Inrest- 
ment  The  trustees  actually  paid  107  for 
them.  The  trustees  also  made  Investigation 
through  a  number  of  sources  as  to  the  con- 
dition and  character  of  the  property,  obtain- 
ing, among  other  things,  a  cc^y'of  Poor's  Man- 
ual for  1890,  with  quite  full  lnformati<»  as  to 
all  matters  pertaining  to  its  physical  condition 
and  operation.  The  reports  of  Its  earnings  and 
expenses  for  the  previous  year,  1889,  were 
given,  showing  a  surplus  of  $5,117.22  after 
all  expenses  and  the  Interest  on  the  bonds  bad 
been  paid.  Dun  &  Co.'s  report  made  hi  May, 
1888,  was  already  in  ttie  possession  of  the  trus- 
tees, showing  a  very  favorable  physical  condi- 
tion, with  80  miles  of  completed  road,  with  a 
full  equipment  of  engines  and  cars;  a  gross  In- 
come of  $92,000,  and  a  net  Income  of  $40,800. 
for  tbe  year  before;  and  tbe  trustees  obtained 
a  number  of  letters  of  business  men,  acquaint- 
ed with  the  property,  highly  commendatory  In 
character,  and  certifying  to  Its  being  a  flourish- 
ing company,  and  its  bonds  a  flrst-class  Invest- 
ment. In  3800  the  road  bad  been  extended  11 
miles,  making  41  miles  In  all,  with  a  total 
bonded  debt  of  only  $600,000.  of  which  the  in- 
vestment now  In  question  was  a  part  of  the 
second  $100,000  Issued.  There  la  very  much 
of  this  testimony  which  It  Is  not  necessary  to 
review  in  detail,  because  tbe  decision  of  the 
court  below  does  not  turn  upon  that  question. 
The  teamed  court  was  of  opinion  that  the  in- 
vestment was  unauthorized,  and  th^fore  the 
trustees  were  liable  to  make  good  the  loss 
which  subsequently  resulted.  The  clause  of 
the  will  upon  which  this  question  turns  Is  In 
the  followii^  words:  "It  Is  my  will  that  my 
tmstees  may  seQ  any  of  my  inveatmrats,  and 
38A.-M 


may  sen  and  resell  any  Investments  which  they 
themselves  may  make  whoi  and  as  often  aa 
they  may  deem  it  advisable,  and,  f  \u-ther,  that 
they  shall  have  the  right  to  Invest  and  rein- 
vest the  funds  which  may  at  any  time  come  In- 
to their  bands  In  real  estate,  In  flrst-class  mort- 
gage bonds  of  railroad  companies  whose  raU- 
roads  are  finished  and  earning  Interest  on  their 
entire  bonded  debt,  and  in  other  corporate 
bonds  (secured  by  mortgage),  whether  of  a 
pobUc  or  a  private  character;  also,  in  state  and 
municipal  bonds;  also,  in  bonds  of  individuals, 
secured  by  first  mortgage  or  deed  of  trust  on 
real  estate  In  any  part  of  the  United  States: 
provided,  that  they  shall  make  no  single  In- 
vestment exceeding  In  amount  $30,000;  the 
above  Investments  to  be  In  addition  to  such 
securities  as  are  recognized  by  the  laws  of 
Pennsylvania  as  props  for  the  investment  of 
trust  funds." ,  It  win  be  observed  at  once  that 
the  authority  to  make  Investments  conferred 
u-poa  these  trustees  Is  very  broad  and  complete, 
and  It  was  Intended  and  expressly  declared  to 
be  in  excess  of  the  authority  conferred  by  law. 
The  Investment,  therefore,  now  In  question,  is 
not  to  be  governed  either  by  the  limitaticms- 
imposed  by  the  Pennsylvania  statute,  or 
any  other  test  than  that  which  Is  exacted  by 
the  wlU.  Viewed  by  this  alone,  we  have  only 
to  inquire  whether  the  authority  conferred  by 
this  will  was  transcended  whax  these  trustees 
purdlssed  the  bonds  now  nnder  conslderatl(»i. 
It  is  not  at  all  disputed  that  they  are  mort- 
gage bonds  of  a  railroad  company.  It  cannot 
be  controverted  that  at  the  time  of  the  Invest- 
ment the  bonds  were  those  of  a  company 
which  was  earning  and  paying  interest  upon  Ito 
entire  bonded  debt,  because  In  each  of  the 
three  years  preceding  and  Including  the  one 
(1890)  when  the  bonds  were  bought  the  com- 
pany not  only  earned  Interest  on  its  entire 
txMided  debt,  but  there  was  a  remaining  sur- 
plus over  and  above  the  interest  This  was 
positively  proved,  and  not  contradicted.  Thus, 
by  the  testimony  of  tbe  appeUee  O'BriNi's  re- 
port it  was  proved  that  in  the  year  1888  there 
was  a  surplus  of  earnings,  after  all  Intoeet 
was  paid,  of  $9,161.  For  1889  the  suntlns 
was  $5,117,  and  for  1890  It  was  $708.  In  the 
nine  months  of  the  year  1887  ending  Decem- 
ber 31,  1887,  the  surplus  was  $10,396.03.  So 
far,  therefore,  as  this  requirement  of  the  wiU 
is  concerned,  the  Investment  in  these  bonds 
was  strictiy  within  Its  terms.  Both  the  au- 
ditor and  the  court  below  held  that  the  road 
was  not  finished  when  the  Investment  was 
made,  and  for  that  reason  surcharged  the  ac- 
countants as  to  this  item.  The  reasoning 
adopted  by  both  seems  to  be  that  because  In 
June,  1888,  It  was  decided  to  extend  the  road, 
it  was  not  a  finished  road.  In  point  of  fact, 
the  road  was  actoaUy  finished  In  1886,  not  only 
as  to  Its  track,  but  as  to  Its  equipment;  and  It 
was  running  on  Its  whole  length,  and  with  a 
full  equipment  of  engines,  passenger  cars,  and 
freight  cars,  for  fully  three  years  before  It  was 
decided  that  It  should  be  extended.  Further,  it 
was  shown  by  Poor's  Manual  for  1890  that  tbe 
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extenrion  was  completed,  by  addii«  11  milei 
to  the  Imgth  of  the  road,  and  that  the  com- 
pany then  (Decemhor  31,  1689)  had  IS  loco* 
mottres,  24  passenger  cars,  and  42  freight  can. 
The  argumoit  that  the  road  was  not  finished 
becaose  at  a  certain  time  In  Its  history  It  was 
decided  to  bnlld  an  extension  to  It  cannot  be 
sustained.  Assuredly,  when  a  road  Is  built, 
Is  fully  equipped,  and  Is  actnaUy  runnlns  and 
doing  all  the  buetoess  that  comes  to  It,  It  must 
be  regarded  as  a  finished  road.  When  an  ex- 
tension of  its  length  was  determined  upon,  tiie 
part  that  was  finished  before  was  finished  still, 
lliat  fact  Is  not  changed.  The  road  stUl  re- 
mains as  a  completed  structure,  notwithstand- 
ing an  addition  to  It  Is  to  be  made.  Otherwise 
no  railroad  can  be  said  ever  to  be  a  finished 
road,  because  it  Is  always  possible,  and  the 
fact  is  almost  universally  so,  that  raihrrads  are 
extended  In  length  beyond  their  priglnal  limits. 
MoreoTer,  it  la  to  be  obsarred  that  the  bonds 
in  question  were  secured  by  a  mortgage  which 
only  corded  the  original  80  miles  of  road 
which  had  been  finished  In  1885.  It  Is  matter 
(tf  public  history  that  all  the  large  railroads  of 
the  country  are  constantly  making  additions 
and  extensions  of  their  tracks,  and  also  increas- 
ing their  equipment  To  hold  that  such  roads 
must  be  regarded  as  unfinished,  for  that  rea- 
son, would  be  to  antagoidze  the  common^nse 
convictions  of  the  whole  business  world,  and 
would  not  be  in  accord  with  any  legal  prin- 
ciples or  roUngs  ot  which  we  are  advised. 
We  are  constrained  to  differ  with  ttxe  auditor 
and  the  court  below  on  this  subject,  and  must 
hold,  as  we  do,  tliat  this  road  was  a  finished 
road  when  the  presoit  investment  was  made. 
^Is  being  so,  the  pnrdiase  of  the  bonds  was 
entirely  within  the  authority  coitferred  hy  the 
wll!  of  the  testator,  and  the  trustees  cannot  be 
held  liable  for  the  snbseanent  depredatiim  In 
the  price  of  the  bwds.  It  must  be  conceded, 
under  the  evidence,  that  the  trustees  used  aU 
tlie  care  that  a  person  of  ordinary  care  and 
prudence  would  use  In  determining  upon  an  In- 
vestment ci  his  personal  funds.  They  not 
only  obtained  the  published  reports  of  the  com- 
pany, but  consulted  with  the  cestui  que  trust 
himself,  and  other  budness  men  who  had 
means  of  knowledge  and  advised  the  loan. 
The  point  that  these  were  second  mortg^ 
bonds,  and  therefore  not  first-class,  is  not  well 
takea.  The  will  did  not  restrict  the  trustees 
to  first  mortgage  bonds,  and  it  does  not  at  all 
follow  that  a  second  mortgage  bond  may  not 
be  a  flrst-dasB  securlly.  In  Oils  case  the  first 
lien  waa  a  mortg^  {<x  only  $100,000r-a  most 
remaricably  small  cliarge  upon  a  railroad  of  30 
miles  In  length.  But  the  secoud  mortgage  was 
given  for  $200,000,  for  the  very  purpose  of 
raising  a  fund  to  pay  off  the  first  mortgage 
bonds,  and  the  whole  Increase  of  the  debt  was 
.but  $100,000;  and  the  mortgage  was  a  con- 
solidated mortgage  for  tiie  security  of  the 
whole  $200,000,  which  also  was  a  very  small 
lien  upon  a  road  of  the  length  that  this  was. 
Ihe  propriety  of  the  Investment  must  be  judg- 
ed as  It  was  at  the  tlma  It  was  made,  and 


not  as  viewed  In  the  light  of  sabeequent  facts. 
Of  course,  these  trustees  could  not  foresee  that 
ft  trolley  road  wouM  be  built  throogb  the  same 
town,  whidi  would  largdy  Impair  the  bodneas 
of  this  road,  and  they  are  not  reqwnslble  few 
not  possessing  the  quality  of  prevldon  whitA 
would  anticipate  such  a  result  All  the  au- 
thorities at«  to  tills  effect  Tbe  testabn^s  in- 
vestments, which  were  very  large  and  greatly 
diver^fled,  c«itained  a  iaxga  number  of  con- 
solidated bonds,  the  object  of  whldi  was  to  ab- 
sorb  bonds  of  prior  issue,  and  they  were  made 
^thont  loss.  There  was  no  question  aa  to 
the  entire  good  faith  and  Integrity  of  the  tros- 
tees,  and  as  to  their  good  business  qoallflca- 
UcHis.  The  auditor  and  the  court  below  found 
and  declared  repeatedly  that  they  were  -with- 
out exceptlMi  in  these  rrapects.  Upon  the 
whole  case,  we  are  decidedly  of  opinion  that 
neither  (MF  the  surcharges  can  be  sustained,  and 
we  therefore  reverse  the  ruling  of  the  court  be- 
low. The  assignments  of  error  are  all  sustain- 
ed. In  our  Judgment,  there  waa  no  l^;itlmate 
reason  tot  Imposing  any  part  at  the  costs  of  the 
audit  upon  the  trustees,  and  we  therefwe  sus- 
tain the  fourteenth  assignment  The  decree  of 
the  court  below  is  revised  at  the  coat  of  tha 
appellee,  and  the  reaoA  Is  ronitted,  with  In- 
structions  to  correct  the  decree  in  accordance 
with  this  (pinion. 


SKOLFIEIVD  V.  SKOLFIBLD. 
(Supreme  Judidal  Court  of  Hahie.   Oct  SA, 

laort.) 

Dowsn— AsBiORMBitT— PiuoticB— Rboommittal 
or  Kbport— Writ  or  Ssiaiir. 

1.  When  the  report  of  commisaioiierB  Bel ec ted 
to  set  oat  dower  on  a  writ  of  seisin,  under  Rev. 
St  c.  103,  §  22,  is  not  accepted  because  of  irreg- 
uiaritieB  of  procednre  disclosed  therein,  it  is  not 
error  tor  the  court  to  recommit  the  report  to  the 
same  cotnmissiooere  to  set  out  dower  anew,  in 
accordance  with  law. 

2.  In  such  case  the  commissioners  act  by  vir- 
tue  of  their  original  appointment  and  under  their 
original  oaths. 

S.  When  the  commiseioners  set  out  to  the  de- 
mandant certain  parcels  of  land  "as  and  for  dow- 
er," it  is  hdd  to  have  been  a  anfflcient  assign- 
ment. 

4.  It  is  not  necessary  that  the  writ  of  seisin 
to  set  out  dower  should  contain  specific  direc- 
tions to  the  commissioners.  Their  duties  arc 
prescribed  by  law.  It  would  be  inconvenient, 
not  to  say  impossible,  to  incorporate  them  all  in 
the  writ  of  seisin. 

See  SkolGeld  v.  Skolfield.  84  AtL  27,  88  Me. 
258;  Sliolfield  v.  Robertson,  Id. 

(Official.) 

Exceptions  from  supreme  Judicial  court. 
Franklin  county. 

Action  by  Eliza  A.  Skolfleld  against  Ellen 
H.  Skolfleld. 

This  was  an  action  dow.  Upon  a  re- 
turn of  the  report  by  the  commissioners  who 
were  selected  to  set  out  to  the  plaintiff  her 
dower  in  certain  lands  described  In  the  writ, 
and  attached  to  the  writ  as  part  ot  the  offi- 
cer's return,  the  defendant  made  objecttons 
to  It   These  objections  were  overruled  b; 
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tke  court,  and  tbe  defendant  took  exceptions. 
The  wni  of  selaln,  the  commUwloners'  report 
M  amended  by  them  tan  accordance  ^th  ttn 
decision  of  the  cotirt  In  86  Ue.  268,  and  81 
AtL  27,  and  the  officer's  return  on  the  wtl^ 
were  made  a  part  of  the  hill  of  exceptions. 
Bxcepttons  OTerroled. 

J.  a  Holman,  for  plaintiff.  H.  L.  Whl^ 
comh^  for  defendant. 

flATAGB,  J.  Bzceptlons  to  the  accept- 
ance of  the  report  of  commlsalonerB  selected 
to  set  ont  dower  to  the  demandant  on  a  writ 
of  seisin.  The  writ  Issued  July  17.  iSH,  and 
u  contained  a  mandate  that  It  should  be  re* 
turned  to  the  term  of  the  court  then  next  to 
be  held,  on  the  fomrth  Tuesday  of  Scpt^ber, 
18M,  and  the  writ  was  accordingly  so  re- 
tamed.  Bxceptlons  to  the  acceptance  of  the 
report  of  the  commissioners  were  then  taken, 
and  those  exertions  were  swtalned  by  this 
court    88  Me.  2Sa»  34  Aa  27. 

In  the  opinion  In  that  case,  It  was  susgest- 
ed  that  the  Irregolarities  which  bad  been 
complained  of,  and  which  had  proved  fatal, 
conld  be  "corrected  on  a  new  assignment** 
At  the  February  t«m  of  the  court,  IS&a,  the 
report  ct  the  commissioners  was  **recommtt- 
ted  to  set  ont  dowor  anew  In  acowdance  with 
the  requirements  of  law";  and,  upon  the 
same  writ  ot  seisin,  the  same  commlssionarB, 
bting  newly  sworn,  made  a  new  asslgnmoit 
Their  r^;H>rt  thereof,  attached  to  the  return 
on  the  writ,  was  returned  Into  oourt  at  the 
June  term,  1897.  The  report  was  accepted, 
and  the  tenant  exe^)ted. 

1.  The  tenant  clahns  that  the  writ  of  seU^ 
having  been  returned  In  accordance  with  the 
mandate  contained  therein,  after  the  first  as- 
rignment,  was  functus  <Aclo;  that  tiie  new 
aaMgnment  should  hare  been  made  upon  an 
alias  writ  of  seisin;  or  If  the  ^ofaigs  on  the 
writ  of  seisin.  In  the  first  Instance,  were  a 
bar  to  the  renewal  of  the  writ  that  scire 
Cadas  should  have  bem  brought  and  a  new 
writ  obtained;  and,  therefore*  that  all  the 
proceedings  now  comi^^ed  of  are  void. 
The  counsel  for  the  tenant  bases  his  reason- 
ing upon  supposed  analogies  between  writs 
of  seisin  and  executions  and  writs  ot  posses- 
sion. 

We  are  unable  to  concur  In  this  view.  We 
see  no  objection  to  the  course  which  was  pur- 
sued In  this  case.  Writs  ot  execution,  and 
writs  frf  possession  which  are  likewise  writs  of 
execution,  are  final  Judicial  processes,  and, 
on  being  properly  served  and  returned*  take 
effect  without  furth^  order  or  action  ot  the 
oourt  The  statute  fixes  the  time  when  thej 
shall  be  made  retumaUe.  Alias  executions 
and  writs  of  possoslon  Issne  at  any  time  aft- 
er former  ones  have  been  returned,  as  a  mat- 
ter of  course.  Ber.  Bt  c  82, 1 140;  BOebet 
V.  Knowlton,  89  Me.  98,  8ft  AtL  lOia  Un- 
Uke  the  service  of  erecutlons  and  writs  of 
possession,  the  doings  of  conmilssloners  un- 
do- a  writ  of  seisin,  to  set  out  dower,  bare 


no  ^cacy  untn  woetipt&H  and  approved  by 
the  oourt  Write  of  seisin,  tai  tills  respect; 
are  more  analogous  to  irarrants  to  commia* 
slonws  to  make  partition.  An  asidgnmwt 
of  dower  Is,  In  effect  a  qtedes  of  parUtitm. 
The  report  of  the  commisUoaers  In  either 
case  must  be  returned  to  the  court  for  fur- 
ther Judicial  action.  The  statute  prescribes 
no  time  within  which  a  writ  of  selstn  must 
be  returned.  Necessarily  It  must  be  return- 
ed to  a  tram  of  the  coort 

The  writ  In  this  case  was  originally  niade 
returnable  to  a  term  certain,  and  It  wo  so 
returned.  But  tue  assignment  of  dower  was 
void  because  of  Irr^ularitles  In  procedure  on 
tue  part  of  the  commissioners.  Their  r^rt 
instead  of  being  accepted,  was  recommitted. 
This  comt  Is  of  <vlnlon  that  the  court  at  nisi 
prius  had  power  to  recommit  the  retort  to 
the  end  that  an  assignment  might  be  made  bi 
accordance  with  law,  the  same  as  it  has 
power  to  reconmdt  the  report  of  commission- 
ers aHwlnted  to  make  partition,  for  the  cor- 
recUon  of  errors  In  their  prior  proceedings. 
Ware  v.  HunneweU,  20  Me.  291.  One  would 
virtually  be  a  new  assignment  as  the  other 
would  be  a  new  partition. . 

The  tenant  complains  that  by  this  proceed- 
ing he  was  derived  ot  a  voice  in  the  selec- 
tion of  the  commissioners,  the  same  as  at  the 
first  assignment  The  answra  Is  that  the  re- 
port was  recommitted  to  the  same  commis- 
sioners, one  of  whom  had  been  sheeted  1^ 
the  tenant  They  were  to  act  by  virtue  of 
th^  original  appointment  and  under  their 
original  oaths.  But  wore  It  otherwise,  the 
comidaint  of  the  tenant  Is  unfounded,  be- 
cause It  appears  by  the  return  of  the  <^cer 
that  the  tenant  did  select  one  of  the  com- 
missioners In  this  proceeding,  and,  as  a  mat- 
tor  ot  extra  precaution  i«obably,  the  com- 
mlsslonras  were  sworn  anew. 

2.  The  tenant  further  complains  that  it 
should  amiear  from  the  r^iort  <tf  the  com- 
missioners, or  from  the  officer's  return,  that 
they  set  out  to  the  demandant  u  dower, 
such  part  of  the  land  as  would  inrodnce  an 
Income  equal  to  onfr>thlrd  part  ot  the  Income 
which  the  whole  estate  would  now  produce, 
If  no  Improvements  had  been  made  upon  it 
since  the  demandant's  decree  of  divorce. 
Garter  v.  Parker,  26  Me.  609. 

But  the  commissioners  did  set  out  the  par- 
cels described  In  thebr  report  to  the  d«nand- 
ant  *^  and  for  her  dower,"  and  this  has 
been  held  a  sufficient  asslgmnent  Skolfleld 
V.  Bobertson,  88  Me.  258,  64  AtL  27.  In  this 
latter  case  tne  court  said:  "The  term  'dow- 
or*  la  one  very  well  understood  by  laymen; 
and  when  the  appraisers  set  out  a  part  of 
tue  tract  as  and  for  dower,  the  necrasary  Im- 
^cation  follows  that  they  adjudged  It  would 
produce  one-third  of  the  tncmne  of  the  whole 
lot  subject  to  dower." 

8.  Finally,  the  tenant  complains  that  the 
writ  of  seisin  gave  the  commissioners  no  Oi- 
rectlons  whatever.  This  was  not  necessary. 
The  writ  directed  the  offloer  to  cause  the  de- 
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mandanf  8  dower  "to  be  assigned  and  set  out 
to  her  by  three  difllnterested  persons  to  be 
appointed  bjr  the  plaintiff,  defendant,  and  ofH- 
cer  aa  in  the  levy  of  an  execution  on  iand." 
The  duties  of  such  commissioners  are  pre- 
scribed by  law,  and  it  would  be  manifestly 
inconveDleut,  not  to  say  Impossible,  to  incor- 
porate them  in  the  writ  of  seisin.  There  cer- 
tainly can  be  no  greater  necessity  for  such 
directions  in  a  writ  of  seisin  than  there  is  for 
directions  to  appraisers  in  a  writ  of  execu- 
tion. 

nixceptions  overruled. 

(90  He.  «79) 

INHABITANTS  OP  BRUNSWICK  t.  CITY 
OF  BATH. 

(Supreme  Jndioial  Court  ot  BCaine,   July  2, 
1807.) 

HaKDAMUS— DCTT  TO  KbPAIR  BbIDOB— EnVORCB- 

MBN'T. 

1.  The  legiBlature,  io  1842,  authorized  the  then 
town  of  Bath  to  erect  and  maintain  a  free  bridce 
across  New  Meadows  river,  the  channel  of  which 
river  was  then  a  boundary  line,  at  the  place  of 
location  of  the  bridge,  between  the  towns  of 
Bath  and  Brunswick,  now  between  the  towns 
of  West  Bath  and  Brunswick,  as  well  as  be- 
tween the  counties  of  Cumberland  and  Lincoln, 
and  now  between  Cumberland  and  Sagadahoc 
coantieB.  The  legislatnre  also  authorized  the 
county  commisaiouers  in  their  respective  coun- 
ties to  lay  out  ways  to  the  bridge  from  Bath  and 
from  the  bridge  in  Brunswick,  which  was  done, 
Brunswick  constructing  the  way  as  laid  out  on 
its  territory;  and  the  roads  have  been  used  for 
public  travel  ever  since.  The  bridge  having  been 
carried  away  by  freshet  the  legislature.  In  1861, 
anthoriKed  the  city  of  Bath,  after  the  town  of 
West  Bath  had  tieen  Incorporated  out  of  its  ter- 
ritory, to  rebuild  the  bridge,  the  act  cootaiDing 
a  provision  that,  "if  the  city  shall  erect  and  com- 
plete Buch  bridge,  it  shall  have  the  same  control 
thereof,  and  be  under  the  same  liabilities  to  keep 
the  same  in  repair,  as  if  the  bridge  were  wholly 
within  the  iindts  oi  said  tity,  and  may  raise  mon- 
ey by  taxation  or  otherwise  for  the  puruose  of 
building  and  maintaining  said  bridge."  The  city 
boilt  the  now  bridge  in  pm^oance  of  the  act,  and, 
having  lately  neglectea  to  keep  it  in  repair,  the 
town  of  Brunswick  seeks  by  mandamus  to  re- 
quire it  to  do  BO. 

Btid,  that  mandamus  Is  a  proper  remedy, 
and  the  town  of  Brunswick  a  proper  party  to 
prosecute  the  remedy,  and  that  the  city  of  Bath 
is  under  obligation  to  keep  up  and  maintain  the 
brid^  until  the  public  way  over  it  shall  be  dis- 
contmued  by  the  commissioners  of  the  two  couo- 
ties,  or  until  the  city  may  obtain  relief  from  its 
self-osstmied  liabilities  iv  some  act  of  the  legisla- 
ture. 

2.  TiM  case  having  been  certified  to  the  chief 
justice  upon  the  petition  and  answer  to  be  taken 
as  the  alternative  wr-L,  it  is  ordered  that  the  per- 
«nptory  writ  issue  from  the  clerk  of  Sagadahoc 
county. 

(OfEdal.) 

Petition  of  the  inhabitants  of  Brunswick  for 
mandamus  against  the  cl^  of  Bath.  Writ 

Kranted. 

Barrett  Potter,  tor  plaintiff.  F.  B.  South- 
ard, tor  defendant 

PBTBRS,  O.  J.  The  Inhabitants  of  Bmns- 
wlck,  tn  their  corporate  capacity,  se^  by 
proceedings  in  mandamus,  to  eonqid  the  city 


of  Bath  to  put  In  repair  a  bridge  whldi  eroasr 
eB  New  Meadows  river  at  a  idace  called  "Btill 
Rock"  or  "Little  BnU  Bode,"  so  that  such 
bridge  shall  be  safe  and  ocmTenlent  for  public 
travel  thereon.  The  questions  involved  re- 
quire some  historical  statement  of  the  origin 
of  the  bridge  and  of  the  manner  in  wliich  It 
has  been  heretofore  maintained. 

In  1842  a  special  legislative  act  was  ob- 
tained by  the  then  town  of  Bath  allowing  it 
to  erect  and  maintain  this  bridge,  the  act  read- 
ing as  follows: 

"Section  1.  The  town  of  Bath  Is  hereby  au- 
thorized to  erect  and  maintain  a  tree  bridge 
over  New  Meadows  river,  from  laud  of  Robert 
Harding  In  Brunswick  over  Little  Bull  Bock 
(so-called)  to  land  In  Bath;  said  bridge  to  be 
provided  with  a  convenieiU  draw  suffldent 
for  the  passage  of  vessels  on  said  river,  and 
also  to  be  built  of  good  materials,  substan- 
tiaUy  made,  well  railed,  and  convenient  for 
the  passage  of  travelers  thereon. 

"Sec.  2.  If  the  town  of  Bath  shall  erect  and 
conplete  said  bridge,  the  said  town  shall 
thereafter  have  the  same  control  thereof,  and 
be.  under  the  same  liaUlltles  to  keep  it  In  re- 
pair, as  if  it  were  wholly  within  the  limits 
of  said  town  and  said  town  Is  authorised  to 
raise  money  by  taxation  or  othwwlse,  tcfv  the 
purpose  of  btdldlng  and  nmlntwifilng  the 
same." 

By  virtue  of  the  authority  of  tills  act,  the 
bridge  was  erected.  In  the  summer  of  1842, 
by  the  Inhabitants  <tf  Bath,  and  maintained 
exclusively  at  th^  expense  until  April,  1852, 
when  It  was  carried  away  by  fresheL 

New  Meadows  river,  at  the  place  where 
croeeed  by  this  bridge,  being  then  the  boun- 
dary line  between  the  counties  of  Cumber- 
land and  Lincoln,  now  between  Cumberland 
and  Sagadahoc  counties;  the  counties  first 
named  were  authorized  by  a  special  act, 
passed  by  the  I^lslature  in  1843  (ctiapter  07, 
Priv.  &  Sp.  Laws  1813),  to  lay  out  a  road 
over  the  bridge,  the  act  running  as  follows: 

"Section  1.  The  cotmty  commissioners  of  the 
counties  of  Lincoln  and  Cumberland  are  her^ 
by  autborizeO,  after  petition  and  notice  as  re- 
quired by  the  twenty-fifth  chapt^  of  the  re- 
vised statutes,  to  lay  out  a  highway  from 
High  street  in  the  town  of  Bath,  county  of 
Lincoln,  over  the  bridge  erected  on  New 
Meadows  river,  at  a  place  called  Little  Bull 
Bock,  to  some  point  In  tbe  county  of  Camb»> 
land. 

"See,  2.  Nothing  In  thUi  act  shall  be  so  con- 
strued as  to  affect  the  powers  and  obllgatlmiB 
Imposed  on  the  town  of  Bath  by  an  act  pass-* 
ed  March  10,  1842,  entiUed  'An  act  to  au- 
thorize the  town  of  Bath  to  ereet  a  brldgo 
over  New  Meadows  river.'  " 

Under  the  authtulty  of  this  act  the  commis- 
sioners ot  tbe  two  counties  in  1843,  acting 
jc^utly,  laid  out  Hie  highway  accordingly. 

There  was  no  bridge,  after  tbe  one  whicbr 
was  swept  away  In  1852,  until  1861,  when  an- 
otiier  legislative  pennteslon  for  the  ^ulldlng  of 
a  teidge  wks  <A)taioed  by  Bath  (chaiiter  2tt, 
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PrlT.  &  Sp.  LftWB  1861),  tlie  new  act  TeaOlng 

u  foUanre: 

"Section  1.  The  city  of  Bath  Is  hereby  au- 
thorized to  erect  and  maintain  Otfree  bridge 
over  New  Meadows  river,  from  land  In  Bruns- 
wick, over  Little  Bull  Rock  (so-called)  to  land 
In  West  Bath;  said  bridge  to  be  built  of 
good  materials,  substantially  made,  well  railed 
and  ctrnvenient  for  travelers  to  pass  thereon. 

"Sec.  2.  If  the  city  of  Bath  shall  erect  and 
complete  said  bridge,  the  said  city  shall  there- 
after have  the  same  control  thereof,  and  be 
under  the  same  liabilities  to  keep  It  in  repair 
as  if  It  were  wholly  within  the  limits  of  said 
city,  and  said  city  Is  authorized  to  raise  money 
by  taxation  or  otherwise,  for  the  purpose  of 
building  and  maintaining  said  Mdge." 

In  1861,  following  the  act  above  quoted,  the 
city  oi  Bath  erected  a  new  bridge  on  the  old 
location,  and  has  ever  since  maintained  It  In 
at  least  a  passable  condition  until  shortly  be- 
fore the  Institution  of  this  petition,  when.  It 
Is  alleged,  the  structure  became  unfit  and  un- 
safe for  public  travel.  Both  Bath  and  Bruns- 
wick have  built  and  malntmlned  roads  In  con- 
nection with  the  bridge  for  the  use  of  them- 
selveB  and  toe  public  generally.  It  Is  Infera. 
ble  from  the  tone  of  the  arguments  of  cotmsel 
that  when  the' bridges  were  first  erected  the 
principal  benefits  thereof  accrued  to  the  city 
of  Bath  and  its  citizens,  while  at  the  present 
day,  by  the  mutations  of  business,  Brunswick 
and  its  ,  citizens  receive  greats  advantages 
from  the  bridge  than  does  Bath;  especially 
if  the  latter  is  to  pay  all  the  expenses  of  main- 
taining the  same.  The  fact  that  New  Mead- 
ows river  is  now  the  t>onndary  line  separat- 
ing Brunswick  from  West  Bath,  Instead  of 
from  Bath,  as  formerly,— the  latter  town  hav- 
ing been  created  in  1855  out  of  territory  be- 
fore that  time  constituting  a  portion  of  Bath, 
—may  be  on«  reason  why  the  cl^  Is  less  In- 
terested In  maintaining  the  bridge  than  tat- 
merly. 

The  first  objection  urged  by  the  respondents 
against  the  petition  bs  that  the  complainants 
are  not  a  proper  party  to  maintain  mandamus 
in  such  a  case.  We  think  otherwise.  The 
tovni  is  certainly  a  much  interested  and  a 
responsible  party.  The  case  cited  by  the  peti- 
tioners—inhabitants of  Cambridge  v.  CharlaEh 
town  foanch  R.  Co.,  7  Mete.  (Mass.)  70~fully 
sustains  their  position  on  this  point 

It  Is  contended  that  mandamus  is  not  a 
proper  remedy,  fc^  the  reason  (hat  the  petl* 
tioners  have  a  complete  and  adequate  remedy 
at  law  In  eith«  one  of  two  ways:  First,  by 
Indictment;  and,  secondly,  by  petition  to  the 
county  commissioners  under  a  provision  of 
the  statute  (Rev.  St.  c.  18,  S  53)  which  Invests 
such  commissioners  with  the  power  to  compel 
a  municipality  to  repair  Its  n^lected  ways. 
But,  while  those  might  be  modes  of  legal 
remedy,  they  would  not  be  adequate  and 
suflhHent  for  the  reason  that,  inasmuch  as  the 
middle  of  the  bridge  is  the  divisional  line 
between  two  counties,  the  remedy  would  haVe 
to  be  pursued  by  separate  Indictments  or  petl* 


tlona  Is  two  counties,  and  not  by  any  J<dnt 
prosecution  or  procedure  in  any  one  county 
alone.  And  the  result  might  be  one  way  in 
one  county  and  another  way  in  the  other,  and 
It  would  be  very  lUceiy  to  be  so  If  any  local 
feeling  or  prejudice  should  affect  the  ques- 
tion. Such  a  legal  remedy  as  either  of  the 
uncertain  modes  suggested  would  be  unstUt' 
able  and  unsatisfactory.  This  court  has  said 
that  mandamus  wIU  be  granted  if  it  be  doubt- 
ful If  there  be  another  effectual  remedy,  or  if 
the  court  does  not  clearly  see  Its  way  to  one: 
Baker  v.  Johnson,  41  Me.  15.  Mandamus  has 
frequently  Iwen  sustained  against  county  su- 
pervisors and  county  commissioners  to  require 
of  them  the  execution  of  mlnjst«1al  duties 
resting  on  them,  and  against  corporations  and 
their  ofilcers  to  enforce  the  performance  at 
corporate  duties.  Railroad  Com'rs  v.  Port- 
land &  O.  C,  R.  Co.,  63  Me.  269.  Towns  may 
compel,  by  mandamus,  railroad  companies  to 
keep  In  repair  bridges  In  their  towns  Which 
the  comi>anles  are  bound  to  maintain.  State 
V.  Gwham,  87  Me.  451.  QeuMally,  where 
ministerial  duties  are  clearly  defined,  and  are 
legally  established,  mandamus  will  be  upheld 
to  enforce  them.  It  Is  not  a  sufficient  answer 
to  the  application  that  tbe  party  Is  also  I^Uy 
liable  to  indictment  for  the  act  complained  of. 
Bouv.  Law  Diet  tit  "Mandamus,"  and  cases 
cited. 

At  the  same  time,  whether  the  writ  at  man- 
damus Ediould  be  granted  or  not  depends  on 
the  Judicial  discretion  of  the  court  and  It  may 
be  denied  on  grounds  of  expediency,  when 
equity  does  not  clearly  require  the  contrary. 
Belcher  v.  Treat,  61  Me.  577.  Acting  on  this 
principle,  tbe  court  In  Massachusetts  refused 
to  grant  the  yrrit  to  compel  county  commis- 
sioners to  construct  an  unnecessary  way,  al- 
though l^^y  laid  out,  basing  its  refusal  w 
the  ground  that  another  way  already  con- 
structed suffldently  subserved  the  public  con- 
venience. HIU  V.  Commissioners,  4  Gray,  414. 
WhUe  we  may  mtertaln  the  Idea  that  there 
la  leas  necessity  for  this  bridge  now  than  when 
It  was  built  in  1842,  or  rebuilt  In  1861,  after 
Its  abandonment  toe  10  years,  still,  Inasmuch 
as  no  evidence-  whatever  was  Introduced  at 
the  hearing,  bearing  on  the  question  of  any 
necessity  for  tbe  bridge,  or  of  Its  importance 
to  the  people  of  dther  Bnmswlck  or  Bath,  we 
feel  that  we  are  bound  to  assume  that  public 
necessity  ai^  convenience  require  Its  continu- 
ance. 

And  this  brings  us  to  perhaps  the  most  Im- 
portant question  of  the  case,  and  that  is 
whether  Bath  is  under  any  obligation  to  main- 
tain the  bridge  longer  than  she  desires  to  use 
the  same  toe  her  own  purposes,— whether  or 
nor,  In  other  words,  she  can  so  tar  abandon  it 
as  to  deprive  the  public  of  its  use.  It  is  con- 
tended in  behalf  of  the  respondents  that  the 
liability  ImpMed  on  them  was  a  consideration 
for  the  privileges  eooferred,  privilege  and  lia- 
bility existing  dependently  together;  and  that, 
when  one  ceased,  both  ceased,  and  when  the 
dty  of  Bath  surrendered  the  prlrileges  of  the 
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bridge  Bbe  became  absolTad  from  tbe  bardea 
of  further  maintaining  It.  The  city  has  stgnl- 
fled  to  tbe  public  her  purpose  of  abandonment 
by  the  act  of  her  dty  council  In  passing  a 
vote,  December  14,  1896,  to  discontinue  her 
part  of  the  way.  This  rote,  if  inetTectual  to 
abate  the  way,  is  efTectual  to  indicate  an  In- 
tention to  abandon  the  prlTUege  of  malntaln- 
Ing  the  bridge. 

The  petitiMierB  contend,  on  the  other  hand, 
that  the  prirllege  conferred  and  the  llabUlty 
IncTsred  are  abst^nte  and  unconditional  after 
once  acc^ted  by  the  city  of  Bath,  and  that 
she  cannot  voluntarily  relinquish  one  tat  the 
sake  of  avoiding  the  other,  and  that  abe  should 
maintain  the  bridge  in  good  repair  as  diligent- 
ly as  she  must  any  highway  or  portion  of  any 
irlthln  the  limits  of  lier  own  territory,  and 
continue  to  do  so  nntn  relieved  from  the 
obligation  either  by  some  legislative  enact- 
ment or  by  a  discontinuance  of  the  way  ob- 
tained throttgb  the  Joint  action  of  tbe  two 
boards  of  county  commissioners.  We  feel  con- 
strained to  bdleve  that  this  position  of  the 
petitioners  Is  the  correct  view  ot  ttie  question 
presented. 

Writ  to  iBsne; 

iSO  Me.  486) 

EMERY  T.  CITY  OF  WATBRVILLB. 

(Snptcme  Judicial  Coart  of  Maine.   Jv3j  6, 
1897.) 

DsncTivB  SiDDWAUs — KoTtoa  to  Citt. 

L  The  mere  fact  tbat  a  street  commiBsionn 
directed  a  subordinate  to  constrnct  a  crosswalk 
aCTOBs  a  street  does  not  of  itself  charge  the  street 
commiBsioner  with  "actual  notice"  (under  Rev. 
St.  c.  18,  S  80}  that  tbe  crosswalk  was  so  con- 
ijtmcted  as  to  become  a  defect  in  the  street, 

2.  EM,  tbat  the  queBtion  of  notice,  under  inch 
drcnmstances,  Is  not  one  of  general  legal  prin- 
ciples, but  is  pjirelj  one  of  statntory  interpreta- 
tion, since  the  injured  party's  right  of  action, 
if  any,  is  based  solely  on  the  statute.  The  doc- 
triDCs  of  priodpal  and  agent,  or  master  mi4 
servant,  in  fb.lB  respect,  are  not  applicable. 

Holmes  v.  Paris,  75  Me.  669,  and  Bvcik  v. 
City  of  Biddefoid,  U  AtL  91%  82  Me.  488»  die- 
tinguiehed. 

(Official.) 

Exceptions  fr<nn  supreme  Jndl^  court,  Kot 
nebec  county. 

Actioa  by  Ida  M.  Emery  against  the  city  of 
WatoTille.  This  was  an  action  on  tbe  case 
to  recover  for  damages  sustained  by  plaintiff 
on  account  of  the  alleged  defective  condition 
vC  Sherwin  street,  In  the  dty  of  WaterviUe. 
The  plea  was  the  general  Issue,  and  defend- 
ants particularly  relied  upon  plaintiff's  failure 
to  prove  legal  notice  of  the  alleged  defect  to 
tbe  municipal  officers.  Upon  that  point  the 
presiding  justice  Instracted  the  Jury  as  follows: 
"i  feel  it  my  duty  to  say  that  there  Is  sufficient 
evidence  here,  uncontradicted  and  uncoutro- 
verted,  to  hcdd  that  the  street  commissioner 
had  twmty-four  hours'  actual  notice  of  tbe 
condition  created  by  his  cffder.  Therefore  you 
will  consider  that  the  evidence  here  shows  that 
the  street  commissioner  must  be  deemed  to 
have  bad  twenty-four  horns'  actual  notice  of 


the  coindltloii  created  by  his  wder."  The  Jury 
returned  a  verdict  for  the  [dalntlff,  and  to 
these  mllngs  and  InstructlMis  defoidants  ac- 
cepted,  Bxe^tloiiB  Bostalned. 

O.  F.  Johnson,  for  plaintiff.  H.  D.  Baton, 
Oty  SoL,  tot  defendants. 

EMBRT,  J.  The  street  commlsdoner  -  at 
Wat«Tille  was  requested  to  continue  a  gravel 
sidewalk  along  Smnma  street  across  Bberwln 
street  lUs  would  make  a  gravel  cresswalfe: 
across  Sherwln  street  &t  Its  Junction  with 
Sunuaer  street  He,  without  personally  going 
to  the  locality,  directed  a  foreman  to  hare 
some  gravel  honied  there  and  spread  so  as  to 
make  such  a  crosswalk,  and  grade  up  the  dde- 
waik  on  Summer  street  The  foreman  sent 
the  gravd,  and  sent  a  labM^  In  the  employ  of 
the  dty  to  q^ead  It  across  Sherwin  street 
The  laborw  undertook  to  do  so,  but  did  it  in 
such  a  manner  that  the  gravel,  as  left  by  him 
across  Shmvin  street,  became  a  defect  in  that 
street,  throuj^  which  the  irtiUntlff  was  Injured. 

The  street  commissioner  bod  no  other  notice 
of  that  defect  than  what  conld  properly  be  Im- 
I^led  from  the  circumstances  above  stated. 
Was  that  an  "actual  notice"  to  him,  within 
the  statute  (Rev.  St  c.  18,  8  80)?  The  ques- 
tion is  not  one  of  general  legal  principles,  but 
is  purely  one  of  statutory  Inteziwetation,  since 
the  plaintiff's  right  of  actkm,  It  any.  Is  based 
solely  on  the  statute. 

The  plaintiff  contends  that  the  street  com- 
missloner,  through  his  subordinates,  created  or 
caused  the  defect  and  h«ice  must  be  bdd  el- 
ther  to  have  had  actual  notice  of  the  defect  or 
else  not  to  be  mtltled  to  more  notice,  under 
the  doctrine  of  Holmes  v.  Paris,  75  Me.  559, 
and  Buck  v.  City  of  Blddeford,  82  M&  438,  19 
AtL  91Z  But  did  tbe  street  commissioner  In 
this  case  create  or  cause  the  defect? 

In  Holmes  v.  Paris,  supra,  be  clearly  did. 
He  "deposited  and  left  heaps  and  piles  of  dirt 
in  the  traveled  part  of  the  highway."  He 
therefore  knew  they  were  there,  knew  the  ac- 
tual cwdltlon  of  the  road,  knew  its  defecttre 
condition,  since  "heaps  and  piles  of  dirt  In  the 
trav^ed  part"  of  a  road  In  tbonselves  consti- 
tute a  defect  In  Buck  v.  City  of  Blddef(»rd, 
supra,  Uie  defect  was  an  improperly,  and 
visibly  ImiHKqperly,  constructed  iron  grating 
over  a  cesspool  In  the  street  The  street  com- 
missioner dhrected  that  particular  gratli^,  or 
pattern  ot  gracing,  to  be  placed  in  the  street 
He  knew  it  was  ther^  knew  Its  actual  condl- 
ti<«,  and  hence  knew  the  d^ectlve  condition 
of  tbe  street 

In  the  case  at  bar  the  street  commissioner  di- 
rected grav^  to  be  hauled  and  spread  to 
make  a  crosswalk  at  the  place  named.  He 
undoubtedly,  therefore,  created  a  crosswalk 
there.  He  was  also  bound  to  assume  that  his 
ordos  were  executed,  and  hence  bound  to 
know  that  graved  had  been  hauled  and  spread 
there.  But  be  was  not  bound  to  assume,  or 
ev«n  qvrehend.  that  the  work  be  had  com- 
manded was  left  Incomplete  or  imperfect 
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While  ttie  crosswalk  was  his,  the  Imperf  ectlons 
were  not  his.  A  crosswalk  In  Itself  Is  not  a 
defect  To  know  of  a  crosswalk  Is  not  to 
know  of  a  defect  The  defect  was  created, 
not  by  the  commissioner,  bat  by  the  labor- 
er, without  Instructions  or  directions  so  to  do. 
The  commissioner,  while  cognizant  of  the  ex- 
istence of  a  crosswalk,  was  Ignt^ant  ot  any 
defect  in  the  street,— ignorant,  indeed,  of  any 
conditions  which  might  constitute  a  defect 

The  case  of  Rich  v.  City  of  Rockland,  87  Me. 
188,  32  Atl.  872,  is  iUustrative  of  the  disUnc- 
tioa  above  made.  The  plaintiff  urges  that  It 
does  not  aK>ly,  inasmuch  as  there  the  defect 
created— the  ridge  of  frozen  snow— was  not 
part  of  a  thing  constructed  or  ordered  to  be 
constructed  by  the  commissioner,  but  was  out- 
side of  that  work.  Nevertheless  the  cases  are 
similar  In  this:  that  the  subordinate,  and  not 
tbe  commissioner,  created  the  defect 

A  defect  created  fai  a  street  by  a  sulHtfdlnate, 
even  in  the  line  of  his  genmil  duty  or  employ- 
Qient,  Is  not  thereby  created  by  his  superior, 
the  street  commissioner.  The  doctrines  of  prin- 
cipal and  agent  or  mast^  and  servant.  In  this 
respect,  are  not  applicable.  Within  the  pur- 
view of  this  statute,  tbe  act  of  the  subordinate 
Is  not  the  act  of  the  commissioner,  unless  spe- 
cifically directed  by  him.  The  gnbordlnate's 
creation  or  knowledge  of  a  defect  la  not  notice 
to  the  commissioner  <st  that  defect;  Welch  t. 
Portland,  77  Me.  384. 

Etxceptlons  sustained. 


(90  U«.  SOB) 

HODOE  T.  HODOa. 

(Sapreme  Judicial  Court  of  Maine.    Taly  28, 
1897.) 

Administrators  bb  Bohis  Non— Fowbrs— Claihs 

MAIS8T  G^TATB  — LlMITATIOMB— EqulTABU 

Rbliet— Trcsts— FKirBRKED  Claiiis. 

1.  An  administrator  de  bonis  non,  as  is  In- 
dicated by  the  title  of  his  office,  succeeds  only 
to  the  nnadministered  property  of  the  intestate; 
that  is,  the  goods,  effects,  and  credits  which  were 
of  tbe  intestate  at  tbe  time  of  bis  decease,  and 
which  remained  in  specie,  unaltered  or  nncon- 
verted  by  aoy  act  of  the  administrator,  or  tbe 
proceeds  thereof  which  have  not  been  conunin- 
gled  with  the  admlnistratM'B  own  money. 

2.  An  administrator  de  bonis  non  cannot  main- 
tain an  action  against  the  estate  of  his  iM^deces- 
soT  for  money  wrongfully  received  by  him  prior 
to  his  appointment  as  administrator,  in  the  ab- 
•snce  of  allo^tion  and  inm>f  that  snch  moner 
is  distinguishable  as  a  part  of  the  Intestate^ 
property. 

3.  A  debt  dge  from  a  person  to  a  testator  or 
intestate  becomes,  by  tbe  debtor's  appointment 
as  executor  or  administrator,  assets  in  his  hands. 
The  administrator's  own  debt  being  assets,  it 
becomes  an  item  in  bis  administration  account; 
and  tbe  question  whether  such  debt  is  due,  and 
the  amount  of  it,  becomes  a  question  ol  probate 
administration,  in  the  first  Instance,  to  be  decid- 
ed by  tbe  judge  of  probate,  on  ail  questions  of 
law  and  fact,  subject  to  an  appeal  to  Uiis  court. 

4.  An  indebtedness  from  an  administrator  to 
the  estate,  having  been  converted  into  assets  by 
his  appointment,  is  not  revived  by  the  death  or 
remornl  of  the  administrator,  so  that  It  can  he 
sued  by  an  administrator  de  bonis  non. 

6.  A  wife  vtna  oxrner  of  a  deposit  In  a  savings 
bank  standing  in  the  name  of  a  trustee  for  her 
sole  benefit    After  her  deaOif  her  husband  pro- 


cured a  transfer  of  the  deposit  to  himself  from 
the  trustee,  without  paying  any  consideration, 
and  withdrew  a  portion  of  the  deposit  He  was 
subsequently  appointed  administrator  upon  his 
wife's  estate,  but  did  not  include  this  sum  In  his 
inventory,  or  account  for  it  in  any  way.  The 
husband  having  died,  an  administrator  de  bonis 
non  of  bis  wife's  estate  filed  a  bill  In  equity 
against  his  estate,  charging  that  be  became  an 
executor  de  son  tort,  and  prayed  that  his  estate 
be  charged  with  tbe  money  so  withdrawn. 

Hdd,  that  an  action  at  law,  under  these  cir- 
cumstances, cannot  be  maintained  by  an  admin- 
istrator de  bonis  non  against  the  personal  rep- 
resentative of  the  husband;  also  toat  the  com- 
I^ainant  has  no  better  or  greater  rights,  In  this 
respect  in  a  proceeding  In  equi^. 

6.  By  Bev.  St.  c.  87,  8  19,  this  court,  sitting 
In  equity,  may  give  judgment  for  the  amount  of 
a  claim  against  the  estate  of  a  deceased  person 
that  has  not  been  presented  within  tbe  time  lim- 
ited by  statute,  when  justice  and  equity  require 
It  to  be  allowed,  and  the  creditor  is  not  chargea- 
ble with  culpable  negligence  in  not  prosecuting 
his  claim. 

Edd,  ttiat  tibe  only  object  of  this  statute  is 
to  relieve  a  creditor,  under  certain  drcumstancesi 
from  the  limitation  of  tbe  statute  in  regard  to 
tbe  prosecution  of  claims  against  tbe  estates  of 
deceased  persons.  It  does  not  create  a  cause  of 
action  in  equity,  after  tbe  bar  of  the  statute, 
when  there  was  none  at  law  before. 

7.  Held,  that  tbe  bill  caanot  be  sustained  upon 
the  ground  that  the  money  was  received  by  tbe 
defendant's  testator  charged  with  a  trust  in  fa- 
vor of  tbe  wife's  estate;  because,  if  it  were  so, 
tbe  identity  of  tbe  trust  fund  has  been  lost. 
The  identity  of  this  tmat  fund,  if  such  it  was, 
having  lieen  lost  the  cestui  que  trust  can  stand 
in  no  better  posmon  than  other  creditors. 

(Official.) 

Report  from  supreme  Judicial  court,  'Lin- 
coln county. 

Bill  in  equity  by  Edward  T.  Hodge,  admin- 
istrator de  bonis  non  of  the  estate  of  Abigail 
T.  Hodge,  deceased,  against  Juliaette  Hodge, 
executrix  of  the  will  of  William  Hodge,  de- 
ceased. Submitted  on  report  Heard  on 
bill,  answer,  and  demurrer^  and  teatlmony. 
Bill  dismissed. 

T.  P.  Pierce,  for  plaintiff.  N.  ft  X  A.  Mor- 
rill, for  defendant 

WISWBLL,  J.  Bin  In  equity  by  the  ad- 
ministrator de  bonis  non  of  the  estate  of  Abi- 
gail T.  Hodge  against  the  execntrix  of  Wil- 
liam Hodg^  the  administrator  of  AUg^  T. 
Hodge. 

The  comtilataiant,  the  administrator  de  bonis 
non,  1b  the  son  of  AUgaU  T.  aofl  wnUam 
Hodge.  Hbe  Intestate  died  April  8,  1879. 
Her  husband,  William  Hodge,  was  appointed 
administrator  upon  her  estate  Deconber  7, 
18S0,  and  died  June  6,  18B2.  The  complain- 
ant was  appointed  administrator  de  bonis 
non  on  the  first  Tuesday  of  October,  1892. 

The  complainant  alleges,  In  substance,  that 
the  intestate  at  the  time  of  her  death  was  the 
owner  of  a  deposit  In  the  Camlnridgeport  Sav- 
ings Bank  of  Camtnldgqtort  Mass.;  that,  al- 
though such  deposit  was  In  ttie  name  ot  one 
Hannah  G.  Wilson,  It  was  in  fact  the  mon^ 
of  the  intestate,  deposited  1^  her  In  the  name 
of  Hannah  C.  Wilson,  in  trust  for  the  sole 
b«ieflt  of  tbe  Intestate;  that  after  her  death 
William  Hodge  procured  from  Hannah  O. 
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Wilson  a  transfer  of  said  deposit,  without 
consideration;  and  that  on  August  26,  1879, 
before  his  appotatment.  as  administrator,  he 
withdrew  from  the  savings  bank  a  portion  of 
such  deposit,— about  $800;  that  he  did  not  In* 
elude  this  sum  In  bis  Inventory  as  adminis- 
trator, and  never  la  any  way  accounted  for 
the  same;  that  in  withdrawing  a  portion  of 
such  de[)oslt  he  became  an  executor  de  son 
tort;  and  he  asks  that  the  defendant,  as  ex- 
ecntrii  of  such  administrator,  may  be  com- 
pelled to  pay  the  amount  so  withdrawn,  with 
interest,  to  him  as  administrator  de  bonis  non. 

The  respondent  both  demurred  and  answer- 
ed to  the  bill,  and  the  case  Is  here  upon  report 
of  the  pleadings  and  testimony.  The  defend- 
ant contends  that  the  bill  cannot  be  sustain- 
ed, either  upon  Its  allegations  or  upon  the  tes- 
timony. 

It  is  very  clear  that  If  this  sum  of  money 
had  been  received  by  William  Hodge  In  his 
capacity  as  administrator,  and  had  been 
ther  administered  or  converted  to  his  own 
use,  neither  an  action  at  law  nor  a  Mil  In 
equity  could  be  maintained  by  the  adminis- 
trator de  bonis  non  against  him  or  his  estate. 
Aa  Indicated  by  his  title  and  commission, 
there  vests  In  blm,  as  administrator  de  bonis 
non,  only  the  nnadmlnlstered  property  of  the 
intestate;  that  is.  the  goods,  eflFects,  and  cred- 
its which  were  of  the  intestate  at  the  time 
of  her  decease,  and  which  remained  In  specie, 
unaltered  or  unconverted  by  any  act  of  the 
administrator,  or  the  proceeds  thereof  which 
have  not  been  commingled  with  the  admlnls- 
tratot's  own  money.  American  Boards'  Ap- 
peal, 27  Conn.  344. 

"But  at  common  law  the  antliorlty  of  the 
administrator  de  bonis  non  does  not  extend 
■  to  any  property  whFch  has  been  administer- 
ed, either  fnlly  or  partially.  •  •  •  It  follows 
from  these  principles  that  the  administrator 
de  bonis  non  can  rsnstain  no  action  at  law 
against  his  predecessor  for  anything  aave  nn- 
admlnlstered eflTects  existing  In  apede." 
WoMner,  Adm'n  pp.  744, 745. 

In  BeaU  v.  New  Mexico,  16  Wall.  535,  It  Is 
said:  "To  the  administrator  de  bonis  non  Is 
committed  only  the  administration  of  the 
goods,  chattels,  and  credits  of  the  deceased 
which  have  not  been  administered.  He  Is 
entitled  to  all  the  goods  and  personal  estate 
which  remain  In  specie.  Money  received  by 
the  former  executor  or  administrator,  In  his 
character  as  sncb,  and  kept  by  Itself,  will 
be  so  regarded;  but.  If  mixed  with  the  ad- 
ministrator's own  money.  It  Is  considered  as 
converted,  or,  technically  speaking,  admin- 
istered." 

The  administrator  de  bonis  non  Is  entitled 
only  to  such  goods  or  chattels  of  the  testator 
as  remained  In  specie  In  the  hands  of  the 
executor  at  the  time  of  his  death,  or  to  such 
money  as  belonged  to  the  testator's  estate, 
and  had  been  kept  by  the  executor  separate 
and  unmixed  with  his  own.  Potts  v.  Smith, 
3  Rawle.  301.  And  see  the  very  full  notes 
to  this  case  in  24  Am.  Dec.  378. 


This  doctrine  was  fally  and  nneqnivocally 
sustained  hy  this  court  In  the  case  of  Water- 
man V.  Dockray,  78  Me.  141,  8  Atl.  49. 

But  the  persons  legally  Interested  are  not 
without  ample  remedy  In  such  a  case.  An 
omission  by  an  administrator  to  Include  In  his 
Inventory  any  assets  of  the  estate  known  to 
him.  Is  a  breach  of  his  official  bond.  Bourne 
V.  Stevenson,  58  Me.  499.  Or  an  adminis- 
trator could  be  charged  with  any  money  be- 
longing to  the  estate  that  was  received  by 
him  In  the  settlement  of  his  administrator's 
account;  and  a  failure  to  present  and  settle 
an  account,  after  being  cited  to  do  so,  would 
also  be  a  breach  of  his  bond,  for  wUch  he 
and  his  sureties  wotdd  be  liable. 

Nor  do  we  think  that  an  administrator  de 
bonis  non  can  maintain  an  action  against  the 
estate  of  his  predecessor  for  money  wrong- 
fully received  by  him,  prior  to  bis  appoint- 
ment as  administrator.  In  the  absence  of  al- 
legation and  proof  that  such  money  Is  dls- 
tlogulsbable  as  a  part  of  the  intestate's  prop- 
erty. If  this  money  withdrawn  from  the  sav- 
ings bank  was.  In  fact,  the  property  of  the 
Intestate  at  the  time  of  her  death,  her  bus- 
band,  by  receiving  It,  became  a  debtor  to  the 
estate,  and  his  subsequent  appointment  and 
qualification  as  administrator  converted  this 
indebtedness  Into  cash  assets  In  his  hands, 
which,  if  the  allegations  of  the  bill  are  true, 
should  have  been  Indnded  In  his  inventory, 
and  accounted  for  as  administrator.  For  a 
failure  to  do  this,  he  and  his  sureties  were  lia- 
ble upon  the  official  bond. 

That  a  debt  due  from  a  person  to  a  testator 
or  Intestate  becomes,  by  the  debtor's  appoint- 
ment as  executor  or  admlnlstratM-,  sssets  In 
bis  hands,  was  decided  In  Massachusetts  In  the 
case  of  Stevens  v.  Oaylord,  11  Mass.  286;  and 
the  doctrine  of  this  case  has  been  universally 
followed  by  every  subsequent  decision  upon 
the  question  in  that  state.  Wlnshlp  v.  Baas. 
12  Mass.  198;  Hobart  v.  Stone.  10  Pick.  215; 
Manufacturing  Go.  v.  Story,  6  Mete.  (Mass.) 
310;  Sigoumey  v.  Wetherell,  6  Mete.  (Mass.) 
563;  Chapln  v.  Waters,  110  Mass.  195;  Choate 
V.  Arlington,  116  Mass.  552;  Tarbell  v.  Jew- 
ett,  129  Mass.  457. 

"It  is  now  well  settled,  whatever  may  have 
formerly  been  the  rule  of  law,  that  a  testator, 
by  making  bis  debtor  executor,  does  not  give 
him  the  debt,  by  way  of  legacy,  nor  release  or 
discharge  It  In  this  respect  he  now  stands  on 
the  same  footing  with  an  administrator.  But, 
as  an  executor  or  administrator  cannot  demand 
or  receive  payment  of  himself,  and  cannot  sue 
himself,  and  yet  Is  bound  to  account  tor  his 
own  debt,  that  debt  must  be  considered  as  as- 
sets. Where  the  same  band  Is  to  pay  and  re- 
ceive money,  the  law  inresumes,  as  against  tbe 
debtor  himself,  that  he  has  done  that  which  be 
was  legally  bound  to  do,  and  charges  him  with 
the  amount  as  a  debt  paid.  •  •  •  It  Is  suf- 
ficient tot  the  present  case  that  the  admlnls- 
tratOT  Is  bound  to  account  tor  his  own  debt 
as  a  debt  paid,  and  as  assets,  without  other 
acts  or  ceremony.   The  administrator's  own 
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bdng  usets.  It  becomes  an  Item  Is  bis  ad- 
rainlatratlonaccount;  and  the  question  wheth- 
er BQch  debt  IB  due,  and  the  amount  of  it,  be- 
comes a  queetion  of  probate  Jurisdiction  in  the 
first  instance,  to  be  decided  by  the  Judge  of 
probate,  on  all  questions  as  well  of  fact  as  of 
law,  subject  to  an  appeal  to  this  court"  81g^ 
oomey  v.  Wetherell,  supra. 

In  Stevens  t.  Oaylord,  supra.  It  was  said: 
"The  case  might  have  been  very  different  if 
the  def«idant  had  denied  that  he  owed  this 
debt,  and  had  refused  to  insert  It  in  his  in- 
venttxy,  and  to  account  for  It  as  the  property 
of  the  deceased."  And  In  some  other  of  the 
Massachusetts  cases  above  cited  the  rule  as 
laid  down  contains  the  qualification,  '^hen 
the  debt  is  acknowledged,"  although  we  are 
aware  of  no  case  In  which  this  has  bem  de- 
cided to  be  the  law;  and  we  think,  upon  prin- 
<ts\e  and  authMlty,  that  there  la  no  dlfterence 
In  the  rule  wbether  tbf  Is  acknowledged 
or  denied. 

In  Wlnshlp  V.  Bass,  supra,  the  Indebtedness 
was  not  acknowledged.  Hie  executw  refused 
to  treat  his  Indebtedness  to  the  estate  as  assets, 
dalming  that  it  was  extinguished  by  his  ap- 
pointment The  court  held  that  the  debt  was 
not  extingnlahed,  but  must  be  treated  aa  as- 
sets; and  that,  as  his  sureties  were-UaUs  apoa 
his  bond,  he  need  not  be  removed; 

In  Sigonmey  v.  Wetherell,  si^n,  the  in- 
debtedness of  the  administrator  was  not  ac* 
knowledged,  but,  on  tbe  contrary,  was  stren- 
nonsly  denied. 

In  Tarb^  v.  Jewett  supra,  it  was  said: 
fTbe  note,  tberef(M%  became  assets  of  the  es- 
tate, from  which  the  liability  of  the  estate  to 
the  guardian  could  ivoperly  be  met,  tatA  it  Is 
immaterial  that  it  was  not  named  in  the  in- 
ventory or  account  •  •  *  The  tact  that 
an  executor  charges  himself  with  his  debt  In 
die  Inventory  or  account  is  an  important  fact 
It  settles  the  question  that  he  owes  the  estate, 
and  the  amount  of  bis  debt,  and  In  thos^  cases 
wha«  tbe  debt  has  thus  been  accounted  for 
great  stress  has  been  laid  upon  the  fact 
*  •  •  But  an  executor  cannot  escape  his  lia- 
bttity.  or  change  the  character  of  It  by  fail- 
ing to  charge  himself  with  his  own  debt 
If  he  could,  then  by  neglecting  his  duty  there 
would  be  no  remedy  for  the  estate.  Nor  Is 
charging  hlmeelt  with  It  the  only  way  In 
which  the  fact  of  his  indebtedness  may  appear 
w  be  proved;  and  if  It  appears,  or  Is  proved 
otherwise,  then  his  liability  Is  established  aa 
conclusively  as  if  he  bad  ctiarged  hims^  with 
the  debt  In  his  inventory,  and  his  sureties  be- 
come responsible  If  be  falls  to  account  for  it." 

In  this  state  It  was  early  decided  In  the 
case  of  Potter  v.  Tttcomb,  1  Falrf.  53,  that  an 
administrator  must  inventory  and  account  f<»- 
any  debt  due  from  himself  to  the  intestate, 
even  though  he  should  deny  that  there  was 
such  Indebtedness.  And  In  Pottw  v.  Tltcomb, 
7  Greenl.  302,  It  was  held  that  In  order  to 
compel  an  administrator  on  his  official  bond  to 
pay  the  amount  of  a  debt  due  from  him  to  the 
intestate,  it  ia  necessary  that  he  should  first 


be  dialled  with  the  amount  In  an  admlnistta- 
tloD  account,  by  a  decree  <tf  the  Judge  of  pro- 
bat& 

An  Indebtedneas  from  an  administrator  to 
the  estate,  having  been  converted  into  as- 
sets by  bia  aMwIntment  Is  not  revived  by  the 
death  or  removal  of  the  administrator,  so  tliat 
It  can  be  sued  an  administrator  de  bonis 
non.  In  Tarbell  v.  Jewett  supra,  It  Is  said : 
"We  are  not  aware  of  any  case  where  It  has 
been  held  that  a  debt  due  from  an  executor, 
having  oace  become  assets,  can  be  revived, 
and  an  acUon  maintained  upon  It  by  an  admin- 
latrator  with  the  will  annexed;  nor  of  any 
case  wboe  a  debt  due  to  the  executor  has 
be^  held  not  to  be  extinguished  If  sufficient 
aasets  come  to  his  bands." 

In  Monroe  v.  Holmes,  9  All»i,  244,  It  was 
that,  where  an  executw  bad  died,  leavli^ 
the  estate  unsetfled,  his  administrator  could 
not  maintain  an  action  at  law  against  the  ad- 
ministrator de  bonis  non  to  recov^  a  balance 
due  to  the  «cecutor.  but  must  preaent  an  ac- 
count to  Qie  iffobate  court  for  settlement  And 
in  Prentice  v.  Dehon,  10  Allen,  353,  It  was  held 
that  upon  the  same  principle  auch  an  actioa 
oonld  not  be  maintained  aSta  the  reslpiatfon 
of  the  executor. 

.  WhethOT  tbe  debt  la  due  to  or  from  the  ex- 
ecutor or  administrator,  and  the  principle  Is  the 
same  In  the  case  of  either  executor  or  adminis- 
trator, tbe  debt  as  such  becomes  extinguished 
by  the  appointment  of  the  debtor  or  creditor, 
and  Is  not  revived  by  his  death  or  removal 
from  that  position. 

No  action  at  biw,  under  the  circumstances 
of  this  case,  could  be  maintained  by  the  admin- 
istrator de  bonis  non  against  the  prasonal  r6p- 
resentatlve  of  his  predecessor,  for  the  reasons 
already  considered,  and  we  think  that  the 
complainant  can  have  no  bettor  nor  greater 
rights,  In  this  reepetA^  In  a  proceeding  tn  equity. 

Tbe  defendant  was  ap[>ointed  executrix  Sep- 
tember 6,  1882.  This  bill  In  equity  waa  com- 
menced  October  5, 1895.  By  Rev.  St  c.  87,  | 
19,  when  a  claim  has  not  been  presented  with- 
In  the  time  limited  by  statute  against  tbe  es- 
tate of  a  deceased  person,  this  court  if  of  opin- 
ion that  Justice  and  equity  require  It  and  that 
such  creditor  is  not  chargeable  with  culpable 
neglect  tn  not  prosecuting  bis  claim,  may  give 
Judgment  for  the  amount  of  the  claim  against 
the  estate.  The  only  object  of  this  statute  Is 
to  relieve  a  creditor,  under  certain  circum- 
stances, from  the  limitation  of  the  statute  In 
r^ard  to  the  prosecution  of  claims  against  the 
eatates  of  deceased  persons.  It  does  not  create 
a  cause  of  acti<m  in  equity,  after  tbe  bar  of 
the  statute,  when  there  was  none  at  law  before. 

Nor  can  the  bin  be  sustained  upon  the 
ground,  aa  cont^ded,  that  this  money  was  re- 
ceived by  the  defendant's  testator  chai^ced 
with  a  trust  in  favor  of  the  intestate,  because. 
If  this  was  so,  the  Identity  of  the  trust  fund 
has  been  lost  Tberels  noattempt  here  to  hold 
a  particular  fund  or  property  aa  charged  with 
the  trust  There  Is  no  aUegatlon  <x  testi- 
mony to  the  ^ect  that  this  money  can  be 
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traced  or  dtettncalUied  from  othn  property  or 
monej-  ot  Hie  .defendant's  testator,  the  ori^nal 
administrator. 

The  Identity  ct  tbta  trast  fimd.  If  such  It  was, 
having  been  lost,  the  cestui  qne  trnst  can 
stand  In  no  bettw  position  than  other  cred- 
itors. OoodeU'T.  Buck,  67  Me.  614;  Steam- 
boat Co.  T.  ladke,  73  He.  370;  Fowler  t. 
True,  76  H&  43. 

Bill  dismissed,  with  costs  for  the  respondent 


ODMMINGS  T.  OILMAN  et  aL 

(Supreme  Judicial  Court  of  Maine.  Aoff.  % 
1897.) 

Salb— TiTLB— Daunar. 

1.  The  geoenl  rule  Is  that  as  between  sdltt 

'and  purchaser,  and  as  againat  strangen  aod 
treapaBBerB,  the  title  to  personal  proper^  passes 
by  sate  withont  deliverr,  when  qo  gueBtloQ  arises 
in  relation  to  the  statute  of  fraada. 

2.  This  rule  does  not  operate  a^lnst  subse- 
quent bona  fide  purchasers,  attaching  creditors 
withont  notice,  and  others  standing  in  like  rela- 
tion. As  against  them  there  must  be  delivery  of 
the  proper^  sold.  ' 

8.  Where  the  same  goods  are  sold  to  two  dif- 
ferent purchasers  by  conveyances  equal^  valid, 
he  who  first  lawfully  acquires  posse sBion  will 
hold  them  against  the  other. 

4.  In  the  preBcnt  case  the  ai>ples  sold  remained 
in  the  vendor's  possession  till  the  defendants 
hauled  them  away.  The  defendants  having  paid 
for  Uiem,  and  got  the  first  possession,  fli^  will 
be  entitled  to  hold  as  agaliut  the  idaintUf  who 
purchased  from  the  owner,  bnt  never  got  the 
actual  possession. 

(OffidaL) 

Exceptions  from  ai^erior  court,  Kennebec 
connt7. 

Action  by  Maurice  B.  Onmmlngs  against 

Ernest  3.  Oilman  and  another. 

This  was  an  action  of  trover  for  4D  barrels 
of  apples,  tried  to  a  Jury  In  the  superior  court 
for  Kemiebec  county,  where  a  verdict  was 
returned  for  the  defendants. 

The  plaintiff,  In  addition  to  a  general  mo- 
tion, took  exceptions  to  a  part  of  the  charge 
to  thejm7.  BB  follows: 

"But  the  defendants  raise  another  legal 
point,  and  that  is  based  upon  a  question  of 
fact  for  you  to  determine.  They  claim  that 
the  testimony  of  Gordon  himself  shows  that 
the  delivery  before  payment  could  be  de- 
manded was  to  be  made  at  the  depot,  and 
they  claim  that  If  payment  was  to  be  made 
at  the  depot,  or  If  It  was  a  condition  of  the 
sale  that  those  aisles  were  to  be  delivered 
at  the  depot,  then  the  bargain  was  not  com- 
pleted, as  is  claimed  by  the  defendants,  rnvtll 
they  were  delivered  at  the  depot. 

"Wdl,  gentlemen,  It  Is  undoubtedly  true  that 
all  the  .conditions  of  the  sale  according  to  the 
contract  must  be  compiled  with  before  the 
sale  Is  completed.  You  moat  first  get  at  the 
Intention  of  the  parties.  What  did  they  In- 
tend In  this  case?  Was  it  Intended  that  the 
sale  should  be  completed  there  at  Ingham's 
place,  with  the  packmg  of  the  apples  In  the 
barrels?  Could  Ingham  then  have  demanded 
payment?  And,  if  payment  bad  been  refused. 


could  he  hare  enforced  tt7  If  fhe  nle  was 
completed,  if  all  the  conditions  and  Intentkma 
of  the  parties  bad  been  comi^led  with,  then 
the  sale  was  completed,  and  he  cooM  have 
demanded  pay,  and  enforced  It  If  the  pay- 
ment was  not  made  tbereafCer. 

"But  If  it  was  a  condition  of  tiie  sale,  and 
If  he  bad  no  claim  upon  Clordon  for  the  price 
until  .thc7  had  been  delivered  at  the  depot, 
then  the  sale  was  not  completed  until  they 
were  delivered. 

**So,  that,  gentlemoi,  It  la  a  question  for 
yon  to  determine  what  was  the  contract 
Was  It  for  a  deUrery  and  completion  of  the 
sale,— a  delivery  to  the  agrait  of  Gwdon 
there  In  anch  manner  that  Gordon  would  then 
have  been  obliged  to  pay?  Or  was  he  nat 
obliged  to  pay  anything  until  the  ddlvery  at 
the  dqwt?  It  so,  It  was  an  nncomideted  sale. 
It  was  execntc^  oA  his  part,  and  a  sale  to 
these  defendants,  mid^  Uie  drcnmstances 
to  wblch  tb^  have  testified,  would  so  put 
and  vest  title  in  them  that  Cummlngs  could 
not  maintain  this  action  against  them." 

The  presiding  Jtidge  refused  to  give  the  fol- 
lowing butmctlone  requested  1^  the  plaln- 
tifft 

"If  one  eelle  property  not  belonging  to  him 
without  consent  of  the  owner,  anch  owner 
may  redaim  it  in  the  hands  ot  the  buyw,  al- 
thouj^  it  was  sold  and  purchased  bona  fide 
and  for  a  valuable  consldwation." 

**In  a  bargain  and  aale  the  thing  whidi  is 
the  sul^ect  of  the  contract  becomes  the  proih 
erty  of  the  bqyer  the  moment  the  omtiact  la 
concluded,  and  without  regard  to  the  fact 
whether  the  goods  be  delivered  to  the  buyer 
or  remain  In  poesessloa  of  the  seller.** 

To  these  rulings  and  Instructions  and  retua- 
als  to  Instruct,  the  plaintiff  excepted.  Mo- 
tion and  exceptions  ovamled. 

E.  O.  &  Fred  E.  Beanc  for  plaintiff.  J. 
Williamson,  Jr^  and  L.  A.  Burleigh,  for  de- 
fendants. 

FOSTER,  J.  Trover  for  45  barrels  of  ap- 
ples. This  case  Is  before  the  court  upon  mo- 
tion and  exceptions  by  the  plaintiff,  verdict 
being  for  defendants.  The  apples  were  rais- 
ed by  one  Ingham,  who,  as  the  plaintiff  con- 
tends,' sold  the  same  to  Gordon  &  Henry, 
traders  at  Readfleld,  and  that  they  sold  the 
seme  to  the  plaintiff. 

The  defendants  assert  that  Ingham  sold 
and  delivered  the  apples  to  them,  and  that 
they  were  bona  flde  purchasers,  with  no  no- 
tice of  any  sale  by  Ingham  to  any  other  par- 
ty, they  paying  In  fall  for  the  apples. 

The  principal  point  involved  at  the  trial 
was  in  relation  to  drflvery. 

Although  the  general  rule  Is  that  as  be- 
tween seller  and  purchaser,  and  as  against 
strangers  and  trespassers,  the  title  to  person- 
al property  passes  by  sale  without  delivery 
(when  no  question  arises  In  relation  to  the 
statute  of  frauds),  nevertheless  the  same  rule 
does  not  operate  against  subaequ«it  bona 
flde  purchasers,  attaching  creditors  without 
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notice,  and  otben  standing  In  like  relation. 
To  render  a  sale  valid  acalnat  these,  there 
moat  be  dellveiy  of  the  property  sold.  Lud- 
•wig  T.  FnUer,  17  Me.  162;  Yining  v.  GUbreth. 
39  Me.  486;  McEee  t.  Oarcelon,  00  Me.  165. 

When,  therefore,  the  same  goods  are  atM 
to  two  different  porchasera,  by  conveyances 
equally  valid,  it  la  well  settled  that  he  who 
flrst  lawfully  acquires  the  possession  will 
hold  them  against  the  other.  Lanfear  r. 
Sumner,  17  Maaa.  110;  Jewett  t.  Uncoln,  14 
Me.  116;  Brown  v.  Pierce,  97  Mass.  46,  48. 

In  this  case  the  apples  remained  In  the 
vendor's  possession  until  the  defendants  haul- 
ed them  away. 

The  sale  under  which  the  plaintiff  claims 
title  waa  to  Gordon  &  Henry  while  iHe  ap- 
ices were  lying  In  a  bin,  unpacked.  They 
never  paid  for  the  apples,  and  the  on^  ex- 
pense they  had  been  to  waa  the  packing. 
The  barrels  belonged  to  Ingham.  The  court, 
under  proper  instructions,  presented  the  con- 
tention of  the  parties  to  the  Jury.  Defend- 
ants claimed  that  the  first  alleged  saje  was 
conditional;  that,  the  conditions  never  hav- 
iug  been  complied  with,  it  became  mer<^  an 
executory  contract,  unfulfilled  by  the  parties 
to  tt 

If  it  was  a  conditional  sale,  and  anything 
further  remained  to  be  done  by  either  party 
aa  a  condition  precedent  to  the  passing  of  the 
title,  then  there  was  no  comfdeted  sale. 

All  questions  of  fact  In  relation  to  the  con- 
tract of  sale  by  Ingham  to  Gordon  &  Henry, 
and  of  delivery,  were  left  to  the  jury,  and 
from  an  examination  of  the  evidence  we  see 
no  reason  for  disturbing  the  verdict 

Nor  do  we  think  the  plaintiff's  exceptions 
can  be  austalned.  There  is  nothing  In  that 
part  of  the  Judge's  charge  which  Is  excited 
to  which  will  warrant  the  court  In  saying 
there  was  error;  and  the  same  may  be  said 
In  reference  to  the  exceptions  In  relation  to 
the  requested  Instrnctlons.  The  first  request 
was  misleading,  and  could  hardly  be  said  to 
be  applicable  to  the  facts  In  Issue.  The  sec- 
ond request,  while  It  may  be  unobJectlonaUe 
In  Its  ai^llcation  between  vendor  and  vendee, 
la  not  to  be  applied  when  the  rights  of  sub- 
sequent bona  fide  purchMers  are  Involved. 

Motion  and  erceptlona  overroled. 

OQlle.  09 

DATIS  t.  INHABITANTS  OF  MILTOX 
PliANTATION. 

(Snpmne  Judicial  Court  of  Maine.    July  20, 

1897.) 

Stau  PAvnas— Assbbbobs  or  FununoHS— 

Duties. 

1.  Hm  obligations  of  towns  and  plantations  In 
reference  to  the  support  of  paupers  result  from 
provisioDfl  of  positive  law. 

2.  They  have  no  demeate  of  contract,  exptem 

or  Implied. 

Rev.  St.  c.  24,  §  33,  provide  that:  "Persons 
fonnd  ill  plaotations  having  a  popnlatioQ  of  more 
than  two  hundred,  •  •  *  and  a  state  valua- 
tion of  fortj  tbouBaod  dollars,  and  needing  re- 
lief, are  under  the  care  of  the  asaessora  of  auch 


plantatkna;  and  the  duties  and  powers  of  such 
aaaesBora  relative  to  sndi  persona,  aze  the  same 

In  every  respect  as  overseers  of  the  poor  In 
towns  have  in  like  eases;  and  snch  plantations 
shall  assess  and  n^M  all  moneys  necessary  to 
defray  the  expenses  iocorred  in  the  care  of  such 
persons;  and  plantations  so  famishing  relief, 
bare  the  same  remedies  against  towns  of  their 
settlement,  that  towns  have  in  like  cases.  But 
this  section  does  not  ntend  to  or  affect  the  laws 
concerning  so-called  state  paupers  or  pauper^ 
settlements." 

The  effect  of  this  section  Is  to  Impose  opon 
the  assessors  of  such  plantation  the  du^  of  look- 
ing after  that  class  of  panpers  for  the  support 
of  whom  they  have  their  remedy  against  the 
towns  where  is  to  be  found  th«r  legal  settlement 

8.  It  does  not  impose  on  sudi  assessors  the 
duty  of  looking  after  so-called  "state  paupers." 

4.  That  duty  Is  imposed  upon  the  aaseasora  of 
the  "oldest  incori>orated  adjoining  town,  or  near- 
est incorporated  town  where  there  are  none  ad- 
Joining,"  as  rpedfied  In  section  29. 

(Official.) 

Exceptions  from  supreme  Judicial  court, 
Oxford  county. 

This  vras  an  action  by  Henry  Davis  agalnat 
the  inhabitants  of  Milton  plantation  to  recov- 
er for  the  burial  expenses  of  a  state  pauper 
who  died  In  Milton  plantation,  and  of  which 
plantation  tbe  plaintiff  was  a  resident 

In  the  course  of  the  trial  the  presiding  Jus- 
tice made  the  following  pro  forma  ruling: 
**If  yon  find  the  issues  of  fact  In  favor  of  the 
plaintiff.— If  you  find,  In  other  words,  that 
the  plaintiff  would  be  otherwise  entitled  to 
recover  if  the  defendants  had  been  an  Incor- 
porated tovra,— he  may  also  recover  against 
these  def«idants,  who  are  only  an  organized 
plantation,  and  not  a  town.  It  would  be 
immaterial  whether  they  were  an  organized 
plantation,  merely,  or  an  Incorporated  town. 
For  the  purposes  of  this  trial,  I  give  you  that 
rule." 

The  defendant  took  an  exception  to  this' 
ruling,  and  also  filed  a  general  motion  for  a 
new  trial,  a  vwdlct  tot  the  plaintiff  having 
been  returned  by  the  Jury.  Bxceptlons  and 
motion  sustained. 

J.  8.  Wright,  for  pI^tlfL  J.  P.  Swasey, 
for  d^endanta. 

FOSTEB,  J.  The  plaintiff,  a  resident  of 
the  defendant  plintation,  sues  to  recover  for 
the  burial  expenses  of  a  state  pauper  who 
died  In  said  plantation. 

Exception  la  taken  to  the  ruling  of  the 
prodding  Justice  that,  If  the  plaintiff  would 
be  otherwise  entitled  to  recover  if  the  de- 
fendants had  been  an  Incorporated  town,  be 
might  also  recover  against  these  defendants, 
who  are  only  an  organized  plantation,  and 
not  a  town. 

We  think  this  ruling  cannot  be  sustained. 

The  obligations  of  towns  and  plantations 
In  reference  to  the  support  of  paupers  restdt 
from  provisions  of  positive  law.  Wbatevor 
there  Is  originates  solely  from  statutory  en- 
actment, and  It  has  none  of  the  elements  of 
a  contract,  express  or  Implied.  There  are 
no  equitable  considerations  out  of  which  pre- 
sumptions will  arise  In  favor  of  either  party. 
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"Tbe  statutes  upon  the  subject  are  in  no 
sense  remedial,  and  are  not  to  be  modified  or 
enlarged  by  constrnctiou,  or  by  any  apparent 
equitleB,  and  nothing  Is  to  be  deemed  to  be 
within  the  spirit  and  meaning  of  tbe  statutes 
which  Is  not  clearly  expressed  in  words." 
Plymouth  v.  Warehara,  126  Mass.  475,  477. 

Therefore,  unless  the  plaintiff  can  bring  his 
case  within  the  express  provision  of  some 
statute,  he  must  fall,  for  there  Is  no  moral 
obligation  resting  upon  the  defendant  planta- 
tion to  support  Its  paupers.  Newry  t.  Gflead, 
60  Me.  154,  156. 

It  Is  admitted  that  the  person  for  whose 
burial  expenses  this  suit  Is  tnong^t  was  a 
state  pauper. 

Rev.  St.  c.  24.  S  33,  Imposes  upon  certain 
plantations  certain  obligations  with  reference 
to  "persons  found"  within  their  limits,  and 
needing  relief.  It  Is  as  follows:  "Persons 
found  In  plantations  having  a  population  of 
more  than  two  hundred,  to  be  determined  by 
the  returns  of  the  county  commissioners,  as 
{HTOTlded  by  section  seventy  of  chapter  three, 
and  a  state  valuation  of  forty  thousand  dol- 
lars, and  needing  relief,  are  under  the  care 
of  the  assessors  of  such  plantations;  and  the 
duties  and  powers  of  such  assessors  relative 
to  such  persons,  are  the  same  In  every  re- 
spect as  overseers  of  the  poor  In  towns  have 
In  Ube  cases,  and  such  plantations  shall  assess 
and  raise  all  moneys  necessary  to  defray  the 
expense  incurred  In  the  care  of  such  persons; 
and  plantations  so  furnishing  rdlef,  have  the 
same  remedies  against  the  towns  of  their  set- 
tlement, that  towns  have  In  like  cases.  But 
this  section  does  not  extend  to  or  affect  the 
laws  concerning  so-called  state  paupers  or 
paupers'  settlements." 

It  Is  admitted  that  tbe  valuation  and  popu- 
lation of  the  defendant  plantation  bring  It 
within  that  section. 

But  it  will  be  noticed  that  the  duty  Imposed 
"does  not  extend  to"  state  paupers,  but  only 
such  as  have  a  settlement  in  some  town. 
The  effect  of  this  section  Is  to  Impose  upon 
the  assessors  of  such  plantation  the  duty  of 
looking  after  that  class  of  paupers  for  the 
support  of  whom  th^  have  their  remedy 
against  the  towns  where  Is  to  be  found  their 
legal  settl^ent.  This  duty  was  formerly 
cast  upon  the  oldest  adjoining  town  (section 
29),  and  this  duty  still  continues  In  relation 
to  the  so^alled  "state  paupers." 

The  closing  period  of  the  section  expressly 
provides  that  "this  section  does  not  extend 
to,  or  affect  the  laws  concerning  so-called 
state  paupers  or  paupers*  settlements."  The 
defendant  plantation  was  under  no  obligation 
to  provide  means  or  raise  money  for  the  relief 
of  state  paupers,  and  there  are  no  express 
provisions  of  statute  ^vlng  It  any  remedy 
against  the  state.  Any  such  claim  for  the 
support  of  state  paupers  In  such  plantations 
must  come  through  the  oldest  Incorporated 
adjoining  town,  or  nearest  Incorporated  town, 
where  there  are  none  adjoining,  as  specified 
In  section  29,  amended  by  chapter  31,  Laws 


1887.  Such  certainly  most  be  the  clear  mean- 
ing of  the  law,  else  why  did  the  legislature 
redact  the  law  In  1887,  and  why  did  not  the 
legislature  except  from  the  liability  Imposed 
on  the  oldest  adjoining  tovm  to  relieve  state 
panpers  In  unincorporated  plantations,  such 
as  were  found  In  plantations  having  a  valu- 
ation of  $40,000,  and  a  population  of  200? 

This  section,  properly  construed  in  connec- 
tion with  the  last  sentence  contained  In  It, 
Is  as  If  It  read,  'Tersons  [other  than  state 
panpers]  found  In  plantations  having  a  i>opu- 
latlon  of  more  .than  two  hundred,"  etc. 

It  is  not  the  duty  of  unincorporated  plan- 
tations to  provide  for  support  of  state  pau- 
pers, or  raise  money  for  their  relief;  but, 
by  express  statute,  "persons  found  In  places 
not  Incorporated  and  peedlng  relief,  are  under 
the  care  of  the  assessors  of  the  oldest  Incor- 
porated adjoining  town  •  •  •  and  when 
snch  paupers  have  no  legal  settlement  In  the 
state,  the  state  shall  reimburse  said  town 
for  the  relief  furnished,"  etc. 

Neither  does  section  43  apply  to  a  case  like 
this,  wherein  It  Is  provided  that  "towns  shall 
pay  expenses  necessarily  incurred  for  the 
relief  of  paupers  by  an  Inhabitant  not  liable 
for  their  support,  after  notice  and  request  to 
the  overseers,  nntil  provision  Is  made  for 
them." 

If  It  waa  not  the  duty  of  the  defendant 
plantation  to /provide  support  for  deceased, 
who.  It  Is  admitted,  was  a  state  paiq>er,  then 
it  was  under  no  legal  obligation  to  pay  for 
tbe  expenses  of  burial  for  which  this  suit  la 
brought;  could  not  properly  raise  the  mon^ 
therefor,  there  being  no  statute  authorizing 
It;  and  this  action  cannot  be  maintained. 

Bxcq[rtion8  and  motion  sustained. 


(M  He.  SUh 

SEAVBY  V.  CliOUDMAN. 

(Supreme  Judicial  Court  of  Maine.  Aug.  16, 
1897.) 

Tbkanot  at  Wili>-Tbiu(isation— Notiok 

A  teuancy  at  will  Is  terminated  by  the  alien- 
ation of  the  premises  by  the  landlord,  and  with- 
out giTing  the  tenant  the  notice  provided  for  in 
Rev.  St.  c.  94,  fi  2. 

Bdd,  that  the  word  "party,"  In  Rev.  St  c. 
94, 1  2,  Is  to  be  understood  as  "party  to  the  con- 
tract" The  notice  is  to  be  given  by  one  contract- 
ing party  to  the  other  contracting  party,  by  the 
landlord  to  the  tenant,  or  by  the  tenant  to  the 
landlord.  This  statute  Is  not  applicable  when  the 
relation  of  landlord  and  tenant  does  not  exist 
The  words  "and  not  otherwise"  refer  rather  to 
the  acta  of  the  parties  to  the  tenanir  than  to  the 
effects  of  tbeir  acts  by  operation  of  law. 
(Official.) 

Report  from  supreme  Judicial  court,  Toric 
county. 

Action  by  Asa  M.  Seavey  against  Walter 
H.  Cloudman.  Judgment  for  defendant 

Geo.  F.  &  Leroy  Haley  and  E.  J.  Gram,  for 
plaintiff.  Addison  B.  Haley,  B.  F.  Hamilton, 
and  B.  F.  Cleaves,  for  defendant. 
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SATAGBI.  J.  lt«8p«M  qoue  elamam. 
Prior  to  July  18;  18B6.  tbe  plaintiff  was  ten- 
ant at  wUl  of  tlie  premises.  On  tiuit  day 
Us  landlord,  the  owner,  conveyed  tbe  same 
by  deed  to  Monsam  Lodge  of  Odd  Fellows. 
Angufit  10,  ISffit,  the  plalntUF  paid  one 
montta'8  r^t  to  tbe  trustees  of  Housam 
Lodge.  It  is  tmnecessary  to  Inqnlre  wbat 
the  effect  of  this  payment  was,  for  tbe  lodge, 
on  August  23d  flawing,  leased  for  the  term 
c€  one  year  to  Zebedee  M.  Onsbman  a  por^ 
tlon  of  the  premises  conTsyed;  also  tbe 
wooden  buUdlng  occupied  by  the  i^ntlfl, 
and  standing  on  the  remali^ig.  portion,  and 
In  the  lease  agreed  to  remove  the  building 
to  the  land  leased;  and  pnt  it  In  a  condition 
lit  for  ocGiqiancy  as  a  dwelling  bouse.  The 
plaintiff  had  notice  of  tbls  lease  on  the  same 
day.  and  was  tben  notified  to  temore  from 
the  premlsat.  Angnst  28tb  the  plaintiff  was 
forcibly  evicted  by  the  defendant  and  oth- 
os.  The  defendant  Justifies  as  the  servant 
of  the  lodge  and  of  Onsbman,  ttie  lessee. 

The  only  question  presented  by  counsel, 
and  tbe  only  qoestlon  dedded  t^  us,  is  whetb- 
or  tbe  pialntUTs  tenancy  had  been  tennlnat- 
ed  prior  to  tbe  eviction  of  the  plain  tlfF.  The 
plaintiff  says  It  had  not  Tbe  dtf  endant  con- 
teaOB  that  It  had,  by  alienation,  Iqr  the  esle 
from  plalntUTs  landlord  to  Uousam  Lodge, 
and  1^  tbe  lease  from  Monsam  liOdge  to 
Cnsfaman.  Either  was  an  alienation,  and.  If 
either  transaction  terminated  the  traancy  of 
the  i^ntlff.  It  to  Immaterial  which. 

This  court  nUed  In  txtf  y.  Baker,  50  He. 
8S5.  decided  in  1882,  that  by  alienation  of 
the  estate  by  the  landlord,  a  tenancy  at  vriU 
is  changed  to  a  tenancy,  at  sufferance.  But 
the  plaintiff  urges  that  this  rule  was  changed 
by  chapter  ISO  of  the  Laws  of  1868  (now  Bev. 
8t  c  i  2),  which  provided  that  "all  ten- 
ancies at  will  may  be  termhiated  by  eltbn 
party  by  thirty  days'  notice  In  writing  for 
that  purpose  given  to  the  other  party,  and 
noL  otherwtoe  save  by  mutual  consent" 

The  statutes  in  ftwce  when  Esty  v.  Baker, 
siqira,  was  decided  provided  that  "a  tenancy 
at  will  may  be  terminated  1^  a  written  no> 
tice  to  quit  served  on  the  tenant  thirty  days 
befbre  tbe  time  named  for  Its  termination." 
And  the  plalntUTs  armament  Is  that  tbe  leg- 
Isbtturo,  In  188S.  intended  to  change  this  rule 
laid  down  in  Esty  v.  Baker;  and  particular- 
ly It-  Is  urged  that  tbe  nse  of  tbe  word  "an" 
and  the  words  "and  not  otherwise"  are  con- 
duslre  that  no  tenancy  at  wQl  can  be  de- 
termined or  ended  in  any  other  way  what- 
ever than  by  tbe  statutoiy  notice  to  quit  or 
1^  **matttBl  consent." 

tve  do  not  think  so.  Prior  to  the  revision 
of  1811,  we  had  no  statute  on  the  subject  ct 
determining  toiandes  at  will.  The  oxnmon- 
law  rules  were  in  force.  In  Bev.  St  ISll,  c. 
86,  I  10,  it  was  provided  that  "all  tenancies 
at  will  may  be  determined  by  dther  party  1^ 
three  months'  notice  In  writing  for  that  pur- 
pose, given  to  the  other  party."  This  was 
emitted  in  tbe  revision  of  185T.   Rev.  St 


1857,  c.  M.  i  2,  was  held  In  Wltiiers  t.  liir- 
rabee  (1861)  48  Me.  fiTO,  to  be  a  re-enactment 
of  tbe  statute  of  1840  (chapter  9^,  iriilch  pro- 
vided for  the  maintenance  ot  tbe  process  of  fov 
cible  Mitiy  and  detiUner,  altbousPi  tbe  relation 
of  landland  and  tenant  did  not  exist  betwe^ 
the  parties;  and  of  the  statute  of  1S53  (chap- 
ter 30, 1 1),  which  related  to  the  termination 
of  a  tenan<7  at  will  on  the  part  of  the  land- 
lord. "These  acts  *  •  •  have  relation  to 
the  process  of  fOTclble  entry  and  detainer 
alone,  and  have  ntftblng  to  do  with  the  de- 
termination of  tenancies  at  will  eltha 
party  upon  notice  In  writing;  •  •  •  con- 
sequently tenancies  at  will  are  now  as  they 
wer«  before  the  revision  of  1841.'*  ChaptM 
88  of  tiie  Laws  of  1882  was  tbe  counterpart 
of  the  statute  <tf  18B3.  supra,  and  gave  tbe 
twant  the  right  to  terailnate  the  tenancy  Iqr 
giving  notice  In  writing.  It  Uke  the  former 
statute,  rdated  on^  to  tbe  process  ot  taM- 
Ue  entry  and  detainer.  (Chapter  180  of  tbe 
Iaws  of  1868,  therefore,  restored  section  10 
of  chapter  86,  Bev.  St  1841,  and  added  the 
words,  "and  not  otherwise  except  by  mutnal 
consent"  As  before  stated,  that  statute  Is 
found  now  In  Bev.  St  1888,  e.  84,  f  2. 

It  wUl  be  observed  that  the  statute  has  ref- 
erence to  the  determlnatitm  at  tenandes 
tbe  wlU  and  acto  of  the  parties,  and  not  Iqr 
operation  of  law.  The  rctotion  of  landlord 
and  tenant  ia  mated  only  by  contract,  ex- 
press or  Im^led.  Llttie  v.  Llbby,  2^  Me.  242. 
We  think  that  the  word  "party"  In  tbe  stet- 
uie  la  to  be  understood  as  "party  to  tbe  con- 
tract" The  notice  to  to  be  given  by  one 
contracting  party  to  the  other  contracting 
party,  by  the  landlord  to  the  tenant  or  by 
tbe  tenant  to  tbe  landlwd.  After  alienation 
has  takoi  i^ace,  how  can  the  toiancy  be  de- 
tennlned  nr<on  tbe  theory  of  the  plaUitlff? 
Can  notice  be  ^ven  by  the  landKwd?  He  has 
ceased  to  have  any  interest  in  the  premises. 
Oan  notice  be  glvm  1^  hto  grantee  or  lessee? 
He  to  not  a  party  to  tbe  contract  Tbe 
alienee  does  not  become  the  lessor  at  will  of 
the  former  lessee  at  win,  nor  does  the  tm- 
ant  at  will  become  tenant  to  tbe  alimee. 
Howard  v.  Herrlam,  6  Gush.  663. 

It  wlU  also  be  observed  that  tbe  statute  bi 
question  does  not  assume  to  change  the  na- 
ture at  essentlate  of  a  tenancy  at  win  at 
common  law.  It  only  provides  a  new  meth- 
od by  which  tiie  parties  to  the  relation  may 
terminate  It  as  between  tbmselves.  Those 
incldente  or  limitations  which  attMb  tta em- 
selves  to  the  relation  by  operation  of  law  are 
not  affected  by  tbe  stetnte. 

Said  Shaw,  O.  J.,  In  Howard  v.  Merriam, 
supra:  "It  to  an  Intrinsic  quality  In  an  es- 
tate at  will,  that  It  to  personal,  and  cannot 
pass  to  aji  assignee;  and  that  by  an  alienation 
In  fee  or  for  years  the  estate  at  will  to.  Ipso 
tbcto.  determined,  and  cannot  subsist  longer. 
Thto  to  a  limitation  of  the  Ostate,  which  to 
Incident  to  Its  very  nature.  When,  there- 
fore, it  to  thus  determined  by  operation  of 
law.  It  to  determined  by  Ite  own  Umltetion 
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wffhoat  notice.**  It  Is.  therefore,  an  Incident 
to  any  tenancy  at  will  that  It  Is  limited  to 
such  time  as  tlie  lessor  shall  own  the  estate, 
as  it  Is  also  limited  to  the  lifetime  of  the 
parties.  Ferrln  t.  Kenney.  10  Mete.  (Mass.) 
2M;  Baker  v.  Smith,. 21  Me.  414;  Burdin  v. 
Ordway,  88  Me.  375,  34  AtL  175. 

Tne  words  "and  not  otherwise"  refer  rath- 
er to  the  acts  of  the  parties  to  the  tenancy 
than  to  the  effects  of  their  acts  by  operation 
of  law.  Were  these  words  to  have  the  en- 
larged meaning  contended  for  by  the  plain- 
tiff, not  even  the  death  of  the  parties,  or  the 
use  of  the  premises  for  Immoral  porposes, 
wonld  terminate  the  tenancy. 

This  construction  of  the  statute  seems  to 
have  been  recognized  as  correct  In  Smith  t. 
Grant  (1868)  56  Me.  255,  although  the  pre- 
dOB  point  decided  was  that  replevin  was  not 
the  proper  process  by  which  to  oust  the  ten- 
ant and  his  family;  also  In  Soblnson  t,  Deer- 
Ing,  56  Me.  359.  So,  In  Massachusetts,  How- 
ard T.  Merrlam,  5  Cush.  565;  Curtis  r. 
OalTln,  1  Allrai,  215;  Booney  t.  GlUe^le,  9  Al- 
len, 74;  Pratt  t.  Farrar,  10  Allen,  519;  Elm- 
mes  T.  Feeley,  132  Mass.  346. 

Our  attention  has  been  called  to  the  case 
of  Young  T.  Young,  36  Me.  133,  In  which  It 
was  held  that  the  tenancy  at  will  was  not 
terminated  by  alienation.  The  tenancy  at 
will  In  that  case  was  such  by  statute,  and 
not  so  at  common  law.  See  Bsty  r.  Baker, 
supra.  In  which  Young  t.  Yoons  !■  comment* 
ed  upon  and  distinguished. 

The  case  at  bar  Is  one  of  a  tenancy  at  will 
at  common  law,  and  possesses  all  the  qual- 
ities and  incidents,  and  Is  subject  to  all  the 
limitations,  of  such  a  tenancy. 

It  Is  the  opinion  of  the  court  that  the  plain- 
tiff's tenancy  at  will  was  determined,  by  the 
lease  from  Monsam  Lodge  to  Ouahmaxi  prior 
to  the  eviction  complained  of. 

Judgment  for  defendant 

W  He.  SO) 

FREEMAN  v.  LEIGHTON. 

(Supreme  Judicial  Court  of  Maine.  Aug.  17, 

1887.) 

Dbbd— Construction— Co:(ViTAHOi  or  Cpundb 
— Adjoiximo  Flats. 

1.  Under  the  colonial  ordinance  of  1641-47, 
concefDing  flats,  conveyances  of  the  uplands  are 
commonly  expected  to  convey  the  adjoining  flats. 

2.  But  the  proprietor  of  the  upland  and  ad- 
joining flats  or  shore  has  "the  propriety"  of  both, 
and  hence  may  convey  the  whole  or  any  part  of 
his  "propriety."  He  may  convey  the  uplands 
alone  and  retain  the  flats,  or  convey  the  flats 
alone  and  retain  the  uplands. 

3.  In  an  instrument  of  conveyance  of  land  bor- 
dering upon  tide  water,  a  description  of  ^e 
boundary  Hnes  as  ruoniog  "to  the  shore,"  and 
"thence  by  the  shore  and  upland  to  the  first 
bound,"  operates  to  sever  the  shore  from  the 
opland,  and  to  exclude  it  from  the  conveyance. 

(OfflciaL) 

Beport  from  supreme  Judicial  court,  Wash- 
ington county. 

Action  by  William  Freeman  againat  Buulce 
D.  Leighton. 


This  was  ft  writ  of  entry  to  recovo'  one- 
sixth  part  of  a  piec6  of  sea  shore  and  flats 
lying  in  MUbrldge.  It  was  admitted  that 
William  Freeman,  father  ct  the  plaintiff,  on 
July  6, 1837,  owned  the  shore  and  flats  claim- 
ed 1^  the  plaintiff,  togethw  with  the  up- 
land connected  therewith;  that  on  July  6, 
1837,  Freeman,  Sr.,  conveyed  to  Solon  Turner 
and  Nathaniel  Plnkham  the  following  describ- 
ed premises:  "Beginning  at  the  southeast 
corner  of  the  James  Wallace  lot,  on  the  west 
side,  and  near  the  mouth,  of  Narraguagus 
river;  thence  running  west  one  hundred  and 
sixty-eight  rods;  thence  sonth  two  hundred 
and  seventy-six  rods;  thence  east  to  the 
shore  one  hundred  and  ninety-two  rods; 
thence  northerly  by  the  shore  and  opland  to 
the  first  bound."  The  shore  extends  the 
whole  length  of  the  last-described  lUie.  The 
premises  in  controversy  are  the  shore  and 
flats  between  the  upland  and  low-water 
marks  of  tbe  described  lot  Defendant  claim- 
ed to  own  the  shore  and  flats  under  the  above 
deed  through  mesne  conveyances,  and  the 
plaintiff  by  descent  from  his  father. 

Tbe  i>artle8  agreed  that,  if  this  deed  from 
Freeman  to  Turner  and  Plnkham  conveyed 
the  shore  and  flats,  the  plaintiff  was  to  be- 
come nonsuit,  otherwise  case  to  stand  for 
trial    Action  to  stand  for  trial. 

Geo.  B.  Googlns  and  William  Freeman,  for 
plaintiff.    H.  H.  Gray,  for  d^eodant. 

EMERT,  J.  It  iB  true,  BS  contended  by 
the  defendant,  that  the  colonial  ordinance  of 
1641-47  concerning  flats  evidently  intended 
their  annexation  to  the  adjoining  upland  In 
ownership.  Hie  language  of  the  ordinance 
Is:  "It  is  declared  that  In  all  creeks,  coves 
and  other  places  about  and  upon  the  salt  wa- 
ter where  the  sea  ebbs  and  flows,  the  proprie- 
tor of  the  land  adjoining  shall  have  propriety 
to  low  water  mark,"  etc.  l^e  flats  are  thus 
made,  In  a  measure,  appurtenant  to  the  ad- 
joining upland.  Conveyances  of  the  npland 
arc  commonly  expected  to  convey  the  adjoin- 
ing flats. 

But  the  proprietor  of  the  upland  and  ad- 
joining flats  or  shore  has  the  "propriety"  of 
both,  and  hence  may  convey  the  whole  or  any 
part  of  his  "propriety."  He  may  convey  tbe 
upland  alone  and  retain  the  flats,  or  convey 
the  flats  alone  and  retain  the  nt^and.  This 
Is  a  familiar  proimsitlon,  enunciated  In  nu- 
merous decisions  from  Storer  t.  Freeman,  6 
Mass.  435,  to  Brown  v.  Heard,  85  Me.  294, 
27  Atl.  182.  The  question,  therefore,  often 
arises,  as  In  this  case,  whether  the  language 
used  in  tbe  conveyance  of  the  upland  shows 
an  intention  to  exclude  and  retain  the  adjoin- 
ing flats  or  shore. 

Tbe  land,  the  subject-matter  of  this  convey- 
ance, Is  situated  upon  the  west  side  of  the 
river,  a  river  in  which  '*tbe  sea  ebbs  and 
flows."  The  grantor  declared  In  terms  that 
the  south  line  should  extend  east  "to  the 
shore."  He  then  declared  that  the  next  line, 
the  east  line,  should  extend  northerly  *1v  the 
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shore  and  by  the  upland"  to  the  first  bound. 

He  thoB  fastened  llils  last  line  to  the  east- 
em  edge  of  the  upland  and  the  western  edge 
of  the  shore.  He  drew  It  between  the  op- 
land  and  the  shore.  The  court  cannot  draw 
It  Id  any  other  place  or  direction.  This  line, 
drawn  by  the  grantor,  and  accepted  by  the 
grantee,  separates  the  shore  from  the  upland, 
and  exclDdes  It  from  the  conveyance. 

The  defendant  reminds  ns  that  this  last 
Hne  Is  declared  to  run  to  the  "first  bound," 
which  he  urges  Is  on  the  east,  or  river,  side 
of  the  shore,  and  hence  that  the  last  line  must 
run  on  that  side  of  the  shore  to  reach  the 
first  bound.  Even  If  it  were  true  that  the 
first  bound  Is  on  the  rlrer  side  of  the  shore, 
—which  fact  does  not  appear,— the  line  In 
question  is  too  firmly  wedged  between  the  up- 
land and  the  shore,  by  the  explicit  language 
describing  It,  to  be  wrenched  away  by  the 
description  "first  bound"  as  the  end  of  the 
line.  The  "first  bound"  must  be  held  to  be 
the  first  boundary  line,  to  which  line  or 
"bound"  the  last  line  extends,  hitting  It  at  a 
point  between  the  shore  and  the  iQland. 

Action  to  stand  for  trial. 

(H  Hfl^  408) 

WISLLINGTON  t.  MONROE  TBOTTING 
PASK  00. 

(Sopreme  Jodldbl  Oonrt  of  'Maine.    July  21. 
1887.1 

HORBB    RaOI^O  —  TrtACDITLENT    AWARD  —  ACCORD 

A)tr>  Satisfaotios— ErinuyoB. 

1.  Id  an  action  against  the  Monroe  Trotting 
Park  Company  to  recorer  an  unpaid  trotting 
pTemium,  evidpnce  of  the  existence  of  the  Walda 
&  Penobscot  Society  has  no  teDden<7  to  rebat 
the  plaintifTa  claim  that  the  first-named  corpo- 
ration Is  liable. 

2.  In  an  action  to  recover  an  unpaid  trotting 
premium  claimed  to  have  been  won  by  the  plain- 
tifTs  home  In  a  horse  race  conducted  by  the  de- 
fendant, hdd,  that  the  judges  constituted  the 
tribunal  to  which  the  parties  aabmitted  when 
they  entered  their  hones  for  die  race;  and 
their  decldon,  it  honestly  given,  the  parties  are 
bound. 

8.  He  plaintiff  will  not  be  debarred  from  re- 
covering a  premium  which  his  horse  has  clearly 
won  when  the  judges,  through  the  fraud  of  one 
of  their  number,  are  led  to  award  the  premium 
to  another  horse. 

4.  In  a  final  heat  between  two  horses,  at  about 
dark,  and  when  the  stand  was  crowded,  It  ap- 
peared that  the  three  judges  did  not  meet  In  con- 
sultation, but  that  0  '.e  of  them  assumed  to  com- 
municate between  the  other  two,  and  falsely  In* 
formed  eadi  that  the  other  and  himself  bad  de- 
cided to  give  the  race  to  a  horse  which,  in  fact, 
had  not  won  it,  and  that  each  of  these  two 
indges  was  thereby  led  to  believe  that  a  majority 
of  the  three  had  decided  in  favor  of  that  horse, 
and,  relying  upon  the  information  so  received, 
each  submitted  to  the  supposed  majority,  and 
therefore  a  public  decision  was  accordingly  an- 
nounced. 

'HHd,  that  such  conduct  on  the  part  of  the 
judge  who  gave  the  false  information  to  the  oth- 
er two  judges  was  fraudulent,  and  that  a  deci- 
don  so  procured  is  not  a  bar  to  an  action  to  re- 
cover the  prendom  tr  the  owner  of  flie  horse 
whidi  actually  won  the  race. 

5.  The  defendant  sent  the  plaintiff  a  check  for 
$30  for  second  money  in  this  race.  T^e  premi- 
um offered  was  $200,  and  the  plaintiff,  daiming 


60  per  cent  as  first  money,  notlfled  flie  defendant 
that  be  would  not  accept  the  check  as  second 
money,  but  would  credit  it  on  account.  The 
check  was  cashed,  and  the  defendant  made  no 
reply. 

Held,  that  nnder  the  circumstances  of  this 
case  the  plaintiff  cannot  be  considered  as  having 
received  the  chedc  in  settlement  of  the  claim 
sued  for. 
(Official.) 

RepOTt  from  supolor  court,  Kennebec  coun- 
ty. 

Action  by  Charles  B.  Wellington  against  the 
Monroe  Trotting  Park  Company  to  recover  a 
trotting  premltim  which  the  plaintiff  claimed 
had  been  won  by  his  horse  Combination,  and 
reported  by  the  presiding  Justice  to  the  law 
court.  It  was  not  denied  that  the  contract 
was  valid  under  St.  1891,  c.  70,  which  au- 
thorizes ctHupetitlon  tox  such  premiums.  Judg- 
ment for  j^ntlff. 

F<^owlng  la  tb»  dedaration: 

"In  a  plea  of  the  csm,  tm  that  Qte  said  de- 
fendant is.  a  corporation  dtUy  Incorporated  un- 
der the  laws  of  the  state  at  Maine,  and  Is  the 
owner  and  controller  of  the  Monroe  Trotting 
Park  Company,  and  aU  the  appurtenances 
thereto  belonging;  that  dnrii^  the  year  A.  D. 
ISM,  to  wit,  July  4,  A.  D.  1894,  the  defendant 
advertised  for  and  gave  a  race  meeting,  for 
which  purpose,  among  other  things,  was  the 
purpose  of  Its  lneOTporatl<m;  that  at  said  meet-> 
Ing  tt  offered  to  13ie  public  In  general,  and 
owners  of  horses  ^glUe  to  the  2:80  class  at 
the  gait  of  trotting,  a  pnrse  or  premium 
$200;  the  conditions  of  said  race  being  that  a 
horse  winning  three  heats  ont  of  not  less  Qian 
five  should  have  00  per  cent  of  the  pnrse 
thus  offered  for  contest  of  speed  at  the  trot 
on  said  course. 

"The  plaintiff  avers  that  he  was,  on  said 
4th  day  of  July,  A.  D.  1894,  and  for  some  time 
prior  thereto,  the  owner  of  a  horse,  known  by 
the  name  oC  'Combination,*  and  that  said 
horse  was  eligible  to  the  2:30  class  trotting; 
that  the  plaintiff  in  good  faith,  and  In  strict 
compliance  with  all  the  rules  and  regulations 
of  the  defendant  for  its  trial  and  contest  to 
be  held  on  Its  park  at  Monroe,  Maine,  duly 
entered  said  horse  Combination  In  the  '2:30 
class,'  so  called,  of  said  exhibition,  to  con- 
tend wUh  other  horses  for  the  purse  or  pre- 
mium of  $200  offered  as^  aforesaid  by  the  de- 
fendant; that  he  also  paid  the  defendant,  as 
required  by  the  rules  and  conditions  of  said 
oontest  of  speed,  the  sum  of  $20,  or,  as  is 
commonly  known,  '10 per  cent  entrance  fee'; 
that  said  defendant  received  said  $20,  enter- 
ed the  name  of  eald  horse  Combination  In  Its 
list  among  the  other  horses  contesting  for 
said  purse  on  said  4th  day  of  July,  A.  D. 
1894;  that  on  said  4th  day  of  July,  A.  D.  1894, 
at  the  defendant's  said  race  course  at  said 
Monroe,  the  plaintiffs  said  horse  Combina- 
tion started  In  the  2:30  class  In  said  race  or 
contest  of  speed,  and  was  driven  In  said  race 
by  the  plaintiff;  and  the  plaintiff  charges 
that  his  said  horse  Combination  was  able  in 
said  race  to  show,  and  actnally  did  make,  the 
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grefttest  and  tutest  fllj^  of  speed  In  three 
heata  of  wld  contest,  tIs.  the  sixth,  Berenth, 
and  eighth  beats  thereof,  baring  trotted  fast- 
er In  each  of  said  three  heats  than  an7  other 
horse  cnntendlng  for  said  pnrse. 

"AAA  the  plaintiff  aTers  that  his  said  horse 
Combination  won  the  sixth,  Beventb,  and 
eighth  beats  of  said  race,  and  that  Bancroft 
H.  Conant.  Chas.  B.  Lane,  and  R.  A.  Robin- 
son, agents  and  serrants  of  the  said  defend- 
ant, were  the  Judges.  In  the  Judges'  stand,  of 
saJd  race  and  contest;  uid  that  when  the 
last  beat  of  said  race  had  been  trotted  tbe 
said  Judges,  acting  within  tbe  scope  of  their 
lawful  authority  as  agents  and  serrants  of 
tbe  said  defendant,  decided,  announced,  and 
declared  from  tbe  Judges'  stand  of  said  race 
course  that  tbe  plaintiff's  said  horse  C!om* 
btnation  had  won  said  last  beat,  and  bad  won 
the  race  and  first  money,  tbe  plaintiff's  said 
horse  Combination  having  won  two  previous 
heats,  which  dedMon  of  said  Judges  thereby 
entitled  tbe  plaintiff  to  bare  and  receive  of 
the  said  defendant  the  sum  of  $100,  tbe  same 
being  BO  per  cent  of  said  pnrse  of  ^00;  that 
afto:  said  exhibition  of  ^eed  had  termlnat* 
ed,  and  s^d  horse  ComUnatlon  had  merited 
and  was  entitled  to  and  had  -woa  said  $100 
of  said  purse  or  premium  of  9200,  the  defend- 
ant, through  said  Judges,  its  serrante  and 
agents,  and  for  whose  Illegal  acts  the  defend- 
ant Is.  and  on  said  4th  day  of  Jnly,  A.  D. 
1894,  was,  liable  wrongfully,  unlawfully,  and 
without  any  reasonatde  or  Just  grounds 
therefor,  and  without  the  knowledge  or  con- 
sent of  the  plaintiff,  took  away  from  plain- 
tiff's said  horse  Combination  said  last  lieat 
and  race  and  said  first  money,  and  awarded 
and  agreed  to  give  ttie  said  race  and  first 
money,  vis.  SlOO,  to  a  mare  called  'Hipponna,' 
which  mare  was  one  of  tbe  horses  duly  enter 
ed  and  started  In  said  2-^  class  and  race  In 
competition  with  said  lioiae  Combination  and 
other  horses. 

"Whereby,  by  reason  of  said  Illegal  and 
wrongful  acts  of  the  said  defendant,  the  said 
plaintiff's  horse  Combination  was  declared  by 
said  Judges  to  have  won  only  second  money, 
or  25  per  cent  of  said  purse  or  premium  of 
$200,  Tlz.  the  sum  of  f50;  whereas,  in  truth 
and  In  fact,  said  horse  Combination  did  win 
and  he  was  entitled  to  $100,  tbe -same  being 
00  per  cent  of  said  purse  of  $200;  by  reason 
whereof  the  plaintiff  has  lost  said  sum  of 
$100.  And  the  plaintiff  avers  that  be  duly 
demanded  payment  of  said  sum  of  said  de- 
fendant on  July  4.  A.  D.  1894." 

Bdmund  F.  &  Appleton  Webb,  for  plaintiff. 
J.  &  J.  WiUIamson,  Jr.*  and  L.  A.  Burleigh, 
for  defendant 

SAVAGB,  J.  In  thfs  case  the  plaintiff  sues 
to  recover  the  balance  of  an  unpaid  trotting 
premium,  which  he  alleges  his  horse  won  In 
a  horse  race  conducted  by  defendant  July 
4,  IS&i.  Tbe  defendant  claims  that  the 
wrong  society  has  been  sued;   that  the 


plaintiff's  horse  did  not  win  the  race  and 
"first  money,"  but  did  win  "second  money"; 
and  that  the  plaintiff,  having  received  the 
sum  of  $30  sent  to  him  as  "second  money," 
must  be  deemed  to  have  received  It  In  fall 
settlement  of  bis  claim  against  the  eorpotar 
than  conducting  tbe  race. 

1.  Tbe  evidence  of  the  i^lntlff  tends  to 
show  that  It  was  the  defendant  corporation 
which  conducted  the  rac&  Tbe  defendant 
offered  no  evidence  upon  this  point  except 
an  abstract  from  the  printed  report  of  tlie 
secretary  of  the  Maine  Board  of  Agricnltnr^ 
as  f<dlows:  "Name  of  Society,  Waldo  and 
Penobscot  President  M,  0.  Chapman,  of 
Newbnrg  Village. .  Secretary,  B.  H.  Nealley, 
of  Monroe.  Trouurer,  F.  L  Palmer,  of  Mon- 
roe." This  evidence,  If  admissible,  bad  no 
tendency  to  rebnt  the  plaintiff's  claim  that 
the  defendant  corporation  was  the  par^  liar 
ble  in  this  casa  That  there  existed  a 
Waldo  and  Penobscot  Society  may  be  true,  and 
stIU  tills  race  may  have  been  coidncted  ti^  the 
defendant 

2.  Tbe  undisputed  testimony  shows  that  at 
the  end  of  the  seventh  beat  tbe  plalnttlTs 
horse  Combination  and  another  horse— Hip* 
ponna— had  each  won  two  beats;  tliat  dur- 
ing the  eighth  heat  it  being  neai^  dark,  tbe 
Judges  caused  patrols  to  watch  the  trottliu; 
upon  tliat  portion  of  tbe  track  where  the 
Judges  themselves  could  not  clearly  see;  tliat 
Combination  came  under  tbe  wire  two  or 
three  lengths  ahead  of  Hipponna;  that  the 
patrols  reported  to  tbe  Judges  tliat  there 
had  been  no  "running,"  "nothing  wrong"; 
that  two  of  tbe  three  Judges,  In  the  presence 
of  the  drivers,  of  whom  plaintiff  was  one, 
said,  "We  shall  give  Combination  first  and 
Hipponna  second;"  that  afterwards,  and  after 
the  drivers  had  gone  away,  the  Judges  an- 
nounced to  the  public  their  decision  that  Hip- 
ponna had  won  tbe  race  and  "first  money," 
and  Combination  second.  Is  this  last  deci- 
sion binding  upon  the  plaintiff?  In  the  ab- 
sence of  proof  of  fraudulent  practices,  we 
think  It  should  be.  The  "Judges"  constituted 
the  tribunal  to  which  the  plaintiff  submitted 
when  he  entered  his  horse  for  the  race,  and 
to  their  decision.  If  honestly  given,  he  should 
bow. 

In  a  letter  written  by  defendant's  secretary 
to  plaintiff's  counsel  there  Is  an  allusion  to 
an  appeal  made  to  the  National  Trotting  Aa- 
sociatlon,  and  the  decision  of  that  body;  but 
no  evidence  was  offered  to  show  such  appeal, 
or  the  rules  under  which  It  was  taken,  or  itn 
effect 

The  plaintiff  claims  that  tbe  Judges  were, 
as  to  tilm,  tbe  defendant's  servants  and 
agents,  and  that  the  decision  In  favor  of 
Hipponna  was  caused  and  procured  by  the 
false  and  fraudulent  conduct  of  one  of  them, 
—Robinson.  The  other  two  were  colled  aa 
witnesses  by  tbe  plaintiff,  and  their  testi- 
mony, if  believed,  certainly  tends  to  support 
the  claim  of  the  plaintiff,  and  their  testi- 
mony is  uncontradicted.   It  will  not  be  prof- 
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ItiUa  to  analTK  the  testimonr  at  lenrtb.  It 
mppmn  that  "itand"  vaa  crowded,  and 
tiiat  tho  Jndcea  did  not  meet  In  consnltation. 
tmt  tiiat  tlie  third  jndge  asBnmed  to  com- 
rauilcate  between  the  others,  and  falsely  In- 
fomted  each  <tf  the  two,  who  were  wltneBses, 
that  the  othw  and  hlmsdf  had  dedded  to 
gin  the  race  to  Hlpponna,  and  that  each  of 
these  two  was  thereby  led  to  hellere  that  a 
majority  of  the  three  bad  decided  In  Hlp- 
ponna'B  teTor,  and,  r^lng  upon  the  Infor- 
mation received,  each  submitted  to  the  sup- 
posed majnlty,  and  thereapon  the  public  de- 
dslon  was  annonnced. 

Such  conduct  was  fraudulent  and  the  deci- 
sion procured  thereby  should  not  be  permit- 
ted to  bar  the  plaintiff  from  recovering  a  pre- 
mium whteb  his  horse  cleaHy  won. 

3.  The  defendant  sent  the  plaintiff  a  check 
for  $30  for  "second  money"  la  this  race.  The 
plaintiff  notified  defendant  that  he  would  not 
accept  it  as  "second  money."  but  would  cred- 
it It  on  account  He  cashed  the  check.  No 
reply  appears  to  have  been  made. 

We  do  not  think,  tidder  the  clrcnmstances, 
that  the  plaintiff  can  be  considered  as  baTlng 
received  the  cheek  in  settlement  of  the  claim 
sued. 

The  premium  offered  was  $200.  The  horse 
winning  "first  money"  was  entitled  to  50  per 
cent  Plaintiff  claims  only  deducting 
tiis  entrance  fe6,  $20^  and  the  cash  received. 
930l   Demand  was  made  July -4,  ISM. 

Judgment  for  plaintiff  for  $60  and  Intonst 
from  Jnty  4^  18M, 

(M  He.  my 

INHABITANTS  OF  DRESDEN  t.  BRIDGE. 

(Boprente  Judicial  Court  of  Maine.  July  10, 
1897.) 

Taxation  — •  Ohissions  of  Pbopbstt  —  Bupplb- 
mbhtal  awbsshsnts— ezbcutobs— llabil 

ITT  TOB  TaXRB— PaHOI.  BVIDByOB. 

1.  In  an  action  of  debt,  under  the  atatnte,  to 
recover  a  tax  upon  personal  estate  asseaseo  to 
"Samuel  J.  Bridge,  Est.  of,"  for  the  year  1894, 
it  appeared  that  after  the  death  of  Samuel  J. 
Bridge  and  fhe  appointment  of  the  defendant  as 
his  executor  the  asaessorB  adjudged  the  personal 
CBtate  of  said  Samuel  ia  groaa,  and  which  was 
liable  to  taxation,  to  be  $8,800  <no  list  of  the  per- 
sona! estate  having  been  furnished  to  the  as- 
sessors according  to  the  statute),  and  they  as- 
sessed a  tax  upon  that  raluatloo,  which  was 
paid.  In  November  following,  the  assessors 
made  a  supplemeDtal  assessment  upon  personal 
property  of  the  estate,  in  gross,  of  the  amount  of 
$309,508.94,  and  certified  to  the  coUector,  in 
tbefr  committal  of  the  tax,  that  this  estate  was 
omitted  from  the  April  assessment  "by  mistake." 

BHd,  that  the  assessors  had  not  "omitted" 
any  item  "by  mistake,"  but  had  undervalued 
the  gioss  amount,  and  that  tbeir  supplemental 
assessment  was  unauthorised  by  biw. 

2.  The  "omission"  mentioned  hi  the  statute 
does  not  mean  that  an  erroneous  judgment  of 
the  value  of  an  estate  can  be  corrected  by  a  sup- 
plemental assessment,  and  the  assessors  cannot 
afterwards  enlarge  their  estimate  of  the  value 
of  property  under  the  form  of  a  supplemental  as- 
BCfisment. 

3.  The  statute  iHvvldes  that  **die  personal 
prnierty  of  deceased  persons  In  tiie  hands  of 
thar  executors  or  adminlstnttors,  not  distribut- 
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ed,  shall  be  assessed  to  the  executors  or  admlnis* 

trators."  Rev.  St.  c  6,  (  14,  par.  8.  An  exec- 
utor or  administrator  becomes  personally  liable 
for  a  tax  so  assessed,  and  a  suit  may  be  brought 
against  them  personally,  and  not  against  the 
property  of  the  deceased  in  their  hands.  But 
the  tax  must  be  assessed  against  such  executor 
or  administrator  to  render  them  personally  lia- 
ble. 

4.  Held,  that  thhi  tax  was  not  assessed  against 

the  defendant^  and  he  is  not  liable  therefor. 

6.  Parol  evidence  is  not  admissible  to  show 
that  the  assessors  meant  the  asse^ment  should 
apply  to  the  defendant  as  execntor.  It  is  not 
competent  for  the  [daintiff  to  change  the  form 
and  character  of  the  assessment,  and  to  nuJce 
an  assessment  to  "Samuel  J.  Bridge,  Est  of"  a 
personal  assessment  to  the  defendant 

(Official.) 

Report  from  supreme  judicial  court,  Lin- 
coln county. 

Action  by  the  Inhabitants  of  Dresden 
against  Edmund  Bridge,  execntor  of  the  will 
of  Samuel  J.  Bridge,  deceased,  to  recover  a 
tax.  Submitted  on  report  Judgment  for  de- 
fendant 

J.  H.  ft  J.  H.  Drnmmond.  Jr..  for  plalatiffi. 
L.  a  Gomlsh,  for  defendant 

STRODT.  J.  Samuel  J.  Bridge,  an  Inhab- 
itant of  plainUff  town,  died  on  the  6th  day  of 
November,  1808,  teatat&  On  the  6th  day  of 
December.  1803,  defoidBnt  was  duly  ap- 
pointed his  executor.  In  the  assessment  of 
taxes  in  Dresdoi  In  AprO,  1894,  after  the  stat- 
ute notice  to  bring  In  lists  of  taxaUe  prop- 
erty had  been  glTen.  and  no  list  of  the  Bridge 
estate  had  been  fhmlshed,  the  assessors,  in 
accordance  with  Ber.  St  c.  6,  |  03.  judged 
the  estate  liable  Cor  taxation  tq>on  perspnal 
property  to  the  amount  of  18,800,  and  assess- 
ed a  tax  upon  thatamount  which  has  been 
paid.  On  November  28,  1804,  the  assessors 
made  a  supplemental  assessment  upon  per- 
sonal propKty  of  the  amoiut  of  $3^.503.94, 
and  committed  the  same  to  the  collector,  with 
their  certificate  that  that  estate  was  omitted 
from  the  Airil  assessment  by  mist^e  This 
snpplwiental  tax  was  agsesaed  "Samuel  J. 
Bridge.  Est  of,"  and  amounted  to  ¥73^.83. 
to  recovw  which  this  suit  Is  totnight 

Two  principal  grounds  of  defense  are  rdled 
upon: 

(1)  That  the  supidementai  tax  was  unau- 
thorized, and  Is  Invalid,  because  there  was  no 
omission  from  the  April  aaseeamaat  "t^  mis- 
take"; and 

(2)  Because  tiie  tax  asBessed  to  "Samuel  J. 
Bridge,  Est  of'  was  not  a  legal  assessment 
against  the  defendant  as  executor,  and  creat- 
ed no  personal  liability  against  him. 

In  r^ard  to  the  supplemental  asBessment. 
the  statute  provides  (Rev.  St  c.  6,  i  35)  that, 
"when  any  assessors,  after  completing  the 
assessment  of  a  tax.  discover  that  they  have 
mistake  omitted  any  polls  or  estate,  liable 
to  be  assessed,  they  may,  during  their  term 
of  office,  by  a  si^plment  to  the  invoice  and 
valuation,  and  the  list  of  asseBemeuts,  assess 
such  polls  and  estate."  Section  92  of  the 
same  chmrter  provides  tox  notice  to  the  in- 
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haUtants  to  bring  in  lista  of  taxable  pcojferty; 
and  section  08  that*  "it  any  person  after  sncb 
notice  does  not  bring  In  Bucb  list,  the  as- 
86880 rs  shall  ascertain  otherwise  as  nearly 
as  may  be,  the  nature,  amount  and  value  of 
the  estate,  real  and  personal,  for  which  in 
their  Jud^ent  he  Is  liable  to  be  taxed,"  and 
bars  any  application  to  tbe  assessors  or  coun* 
ty  commissioners  for  any  abatement  of  tbe 
tax,  unless  be  offers  such  list,  and  satisfies 
them  that  he  was  unable 'to  offer  It  at  the 
time  ai^lnted. 

In  this  case  no  list  was  furnished,  and  the 
aasessors.  In  tbe  ApcfL  assessment,  acted  un- 
der the  proTlatons  of  section  83,  and  adjudged 
the  Talue  of  the  personal  estate  to  be  f8,800. 
Mr.  Cate,  one  of  the  assessors,  testified  that 
when  the  April  tax  was  assessed,  be  knew 
Mr.  Bridge  was  a  man  <a  large  estate,  that 
he  had  In  his  lifetime  given  to  InsUtutlons  in 
the  town,  for  the  benefit  of  the  town,  between 
forty  and  fifty  thousand  dollarsr-snch  gifts 
as  are  only  made,  or  can  be  made,  by  men 
of  large  wealth.  With  tills  Imowledge,  uid 
with  the  rUi^t  to  doom  this  estate,  without 
rlgbt  of  appeiU  for  abatement,  tbe  assessors 
dellberatdy,  as  their  judgment,  Inventoried 
the  personal  estate  In  gross  at  98300,  and 
assessed  a  tax  upon  that  amount,  niey  thus, 
in  April,  exercised  and  exhausted  the  rl^t 
and  power  glv&a.  them  section  93,  and 
coofd  not  rejud^  the  matter  after  comple- 
tion of  the  assessment  and  committal  to  the 
c<dlector.  The  *^mIstake"  mentioned  In  sec* 
tlon  85  by  which  were  "omitteA  any  polls  or 
estate,"  and  wbldi  alone  Jostifles  a  supple- 
mental assessment,  r^tes  only  to  an  "omis- 
sion,'' and  doa  not  mean  that  an  erroneous 
judgment  of  the  value  of  an  estate  taxed  can 
be  corrected  a  supplemental  assessmoit: 
When  the  Inventory  ttf  the  estate  was  return- 
ed to  the'  probate  court,  the  assessors  at- 
tempted, by  the  sui^emehtal  assessment,  to 
revise  eaoA  correct  Hielr  estimate  of  the  value 
of  the  personal  estate  which  tiiey  had  <mce 
estimated  and  assessed.  They  had  not  **omlt- 
ted"  any  Item  of  personal  iHvperty  In  April, 
but  had  doomed  the  personal  estete  In  the 
aggregate.  Finding  subseqnenliy  that  the 
aggregate  personal  pn^erty  was  more  tiian 
thdr  estimate,  they  sought  to  make  a  new 
valuation.  No  elraient  of  omteslon  by  mls- 
teke  existed;  no  iioll  or  estete  was  omitted. 
Toe  personal  estete.  In  the  ogj^regate,  was  as- 
sessed and  taxed  In  AprlL  It  was  not  omit- 
ted by  misteke  or  otherwise.  The  Judgment 
of  the  assessors  was  not  accurate.  If  their 
doom  of  valne  had  proved  to  be  In  excess  of 
tiie  value  of  the  p^vonal,  the  estete  could 
not  be  rdieved  on  that  account. 

The  omission  contemplated  by  the  stetute 
Is  of  some  spe<^flc  Item,  as  one  parcel  of  land, 
or  a  building  so  situated  as  to  be  pefsonal 
property,  or  a  ship,  when  the  items  ct  per- 
sonal property  are  named  and  separately  ap- 
praised In  the  inventory'  It  Is  omission,  and 
not  erroneous  Judgment,  that  the  stetute  pro- 
vides for.  The  omission  may  be  sui^ied  by 


the  snpplemoital  assessmnit;  the  wnmeons 
Judgment  cannot  be  Qorrected  In  that  way. 

In  this  case,  in  April,  tbe  personal  estate 
was  valued  and  assessed  In  gross,  and  not 
by  Items.  The  supplemental  assessment  Is 
also  In  gross,  and  covers  the  same  personal 
estete.  It  had  been  estimated  and  appraised 
In  gross  In  April.  It  could  not  be  again  esti- 
mated and  appraised  In  Novemtier. 

It  would  hardly  be  contended  that.  If  tbe 
assessors  had  Inventoried  an  estete  specific- 
ally by  Items,  and  bad  appraised  a  specific 
piece  of  property— as,  for  example,  a  ship— 
at  a  COTtein  value,  and,  after  tbe  tax  had 
been  competed,  and  committed  to  tbe  col- 
lector, tbey  tonnd  that  the  eUp  was  worth 
more  than  their  appraised  and  assessed  val- 
ue, they  could  by  snpplment  assew  sncb 
excess  as  estete  'Vmiltted"  by  mistake.  Tet 
this  siq>idemaitel  assessment  attempted  to  do 
that;  notiilng  more  m  less. 

Upon  the  facto  of  tills  case,  the  supplemen- 
tal assessment  was  unauthorised  and  in- 
valid. 

Upon  the  second  polni: 

The  supplemental  tax  was  assessed  to  "Sam- 
uel J.  Bridge,  Bst.  of."  Rev.  8t  c.  6,  f  14. 
par.  8,  provide  tbat  **the  pononal  property 
of  deceased  persons  In  the  hands  of  their  exec- 
utors or  ■flnifniafwijit^,  not  distributed,  shall 
be  assessed  to  tbe  execoton  or  admlnlstm- 
tors,"  until  tiie  property  Is  distrlbntod,  and- 
noUce  given.  Such  assessment  makes  the  a- 
ecntor  or  administrator  personally  liable'  for 
the  tax.  Being  personally  liable,  a  suit  Cor 
the  tax  should  be  brought  against  blm  per- 
sonal^, and  not  against  the  pn^perty  of  the 
deceased  In  his  hands.  This  suit  Is  so 
brought  But,  to  subject  blm  to  personal  lia- 
bility, tiie  tax  must  be  assessed  Mntost  him. 
There  is  no  stetute  which  authorizes  tbe  as- 
sesnnettt  of  a  tax  in  the  form  of  this  assess 
ment  "To  sustain  tbe  action.  It  must  be 
shown  tiiat  tbe  tax  was  so  assessed  as  to 
make  the  defendant  personally  liable  for  ite 
payment"  This  was  decided  in  Fairfield  v. 
Woodman,  76  M&  SSa  So,  in  BOlIott  v.  ^In- 
ney,  68  He.  31,  under  a  Matnte  which  au- 
thorized the  assessment  of  a  tax  on  undivided 
real  estete  of  a  deceased  person  to  his  bdrs 
or  devisees,  without  designating  koj  of  them 
by  name.  It  was  hdd  that  an  assessment  to 
the  heirs,  when  the  estete  was  held  by  devi- 
sees, was  moneouB,  and  a  suit  for  tbe  tax 
could  not  be  malntelned. 

It  is  true,  tbat  In  Fairfield  ▼.  Woodman, 
supra,  the  tax  was  upon  real  and  personal. 
But  u  the  law  requires,  and  the  universal 
practice  is,  to  value  the  reel  and  persraial 
separatdy,  there  could  have  been  no  difficulty 
In  s^rating  the  two.  Tbe  court  did  not 
base  Ite  decision  upon  tbe  ground  that  the  tax 
united  real  and  personal,  but  tqnn  tbe  Inpad 
ground  that  a  tax  assessed  to  the  "estete  of 
Orln  Woodman,"  In  which  persons]  estete 
was  taxed.  Imposed  no  personal  llabill^  vpon 
hfM  administrator. 

In  November,  when  this  tax  was  assessed. 
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Oien  wu  an  VMMtag  croentor  oC  Sunnd 
J.  Bridge 

Plaintiff  claimed  to  riiow  bj  parol  mat  tha 
■■■e—ow  meant  the  aaseasment  to  apply  to 
tiha  exectitor,  and  claimed  tbat  tlia  tax  to  the 
eatata  vaa.  In  elTee^  a  tax  to  lilm;  tmt  each 
contention  cannot  preralL  It  goes  beyond 
n  qnestfon  <tf  mere  Identity,  which  may  be 
shown  by  parol,  as  In  Fanuworth  Oo.  t. 
Band,  6&  Me.  28.  or  at  In  Bath  t.  Heed,  78 
M&  276,  4  Aa  688,  when  It  was  held  that 
an  assessment  against  ths  administrators  of 
B.  was  good  against  the  executors,  mder 
Bar.  St  c.  6,  I  142,  and  that  parai  erldenoe 
was  admissible  to  abow  that  the  executors 
woe  Intended  to  be  taxed.  The  tax  por^ 
ported  to  be  against  the  ieg^  representatiTe 
of  llie  estate.  The  error  was  In  designating 
that  r^rasentativft  as  an  administrator,  when 
be  waa  an  executor.  It  was  an  error  rraider- 
ed  harmless  by  section  1^  Bnt  here  the 
Idalntlff  attempts  to  change  the  form  and 
character  of  the  assesnnent,  and  to  make  an 
assrasment  to  "Samuel  J.  Bridge,  Est  of"  a 
personal  assessment  to  Edmund  Bridge.  This 
would  be  a  radical  change  of  the  record, 
which  the  law  does  not  allow. 

It  la  unnecessary  to  consider  the  other 
points  raised.  Thoe  must  be— 

Judgment  for  defendant 


BUBB  T.  fTTETENS. 
(Snpreme  Jndidal  Conrt  of  M«ine.   July  22, 

1887^ 

HiaswATS— BxexTS  or  Asonnm  Ow]nn»- 

Trbspass. 

1.  WheneTer  pabltc  ueceBsIty  or  conrenience 
requires  tliat  tbe  wtiole  of  a  Qlghway,  or  any 
portion  greater  thou  that  [veTioualy  traveled, 
should  be  bout  as  a  road  for  public  travel,  the 
doty  and  exdnslve  authority  for  doing  such  worlc 
as  may  be  necessary  for  such  purpose  Is  given 
by  statute  to  road  commissioners  or  hUdtway  snr^ 
v^rs. 

Bdd,  tlkat  enteriitf  upon  land  within  the  llm> 
its  of  the  higbwv.  although  outside  of  the 
wrought  portion,  and  widening  the  road  by  ex- 
cavations or  embankments,  to  the  ivejudice  of 
the  adjacent  owner,  or  In  disturbance  of  Ills  soil. 
Is  an  unlawful  act 

2.  The  parties  were  owners  of  adjoining  lots 
«f  land,  both  on  the  highway.  For  the  purpose 
of  pasung  betweea  his  lot  and  the  wrought  por> 
tion  of  the  lii^wu,  defendant  constructed  a 
driveway  by  makmg  excavations  and  piling  up 
rod^B  and  refuse  across  the  plaintiff's  bind,  bat 
outoide  of  the  vrronght  or  traveled  part  of  the 
highway.  , 

Bdd,  that  the  defendant  had  no  rl^t  to 
boild  the  driveway  upon  the  land  of  the  plain- 
tiff, although  It  was  within  the  limits  of  the  high- 
w».  for  his  private  use  and  convmience,  not- 
wnbstandlng  there  was  difltculty  in  pas^ng  dt* 
rectly  from  nls  land  to  the  UiiJiway. 
(Official.) 

Agreed  statement  from  supreme  judicial 
cnirt  Kennebec  coimty. 

nre^ass  q.  c.  t  by  William  F.  Burr  against 
Joseph  B.  stems,  in  which  the  plaintiff  al- 
leged that  the  defendant  with  force  and 
arms,  broke  and  entwed  the  plalntlfTs  close 
In  West  Gsrdlner,  and  then  and  there  drora 


hia  horse  and  wagM  onr  tin  plalnturs  luO, 
wwiHnnslly  using  the  same  for  a  driveway; 
also  for  digging  up  the  ground,  and  deposit* 
ing  rags  and  refuse,  and  moving  stones  thore- 
on;  and  also  tar  digging  and  leaving  a  ditch 
there  of  num  than  100  feet  In  length*  2  feet 
wide,  and  10  to  16  Inches  deepu 

The  defendant  pleaded  the  general  Issue, 
anu  also  filed  a  brief  statement  u  follows: 

"Tbat  It  Is  true  that  he  has  used  and' main- 
tained the  driveway  complained  of,  and  says 
that  he  Is  Justified  In  so  doing,  because: 

"(1)  Said  way  la  wholly  within  the  limits  of 
the  highway,  and  that  he  has  a  right  to  pass 
and  repass  over  the  same  as  bis  convenience 
may  require,  and  Incidentally  thereto  to  re* 
move  any  obstructions  and  make  any  noaSn 
necessary  to  secure  his  safety  as  one  of  the 
public 

"C2)  That  owing  to  the  steep  declivity  in 
front  of  his  homestead  from  the  limit  of  the 
highway.  It  Is  necessary  for  him  to  take  this 
diagonal  course  to  reach  the  wrought  or  tear- 
eled  part  thereof  with  reasonaUe  safety  and 
convenience. 

"(3)  That  this  defendant  and  his  predeces- 
sors In  title  have  used  and  maintained  said 
driveway  for  more  than  20  years,  and  that 
all  the  acts  complained  of  were  done  solely 
In  maintaining  and  r^alrlng  said  driveway, 
and  were  necessary  therefor." 

When  the  action  came  to  trial,  and  after 
presentation  of  the  evidence,  and  a  view  of 
the  premises  by  the  court  and  Jury,  It  vras 
agreed  that  the  facta  should  be  reported  to 
the  full  court  and  snbmltted  for  Its  detn^ 
minatlon  mrnn  the  following  agreed  state- 
ment of  flacts: 

"It  Is  admitted  and  agreed  that  the  defend- 
ant Joseph  R  Stevens,  and  his  predecessors 
In  title,  have  used  the  drivemiy  In  question 
substantially  as  it  Is  now  for  more  ttian 
twenty  yean. 

"That  on  account  at  the  de<divlty  In  front 
of  the  defendant's  own  premises  to  the  trav- 
eled part  of  tbe  highway  the  use  of  the  drive- 
way In  question  upon  the  fee  ^  tbe  plaintiff 
between  tbe  line  of  the  highway  and  the 
vrrought  part  thereof  Is  reastmably  necessary 
to  Obtain  convenient  and  safe  access  to  the 
traveled  part  of  tiie  highway. 

"That  tbe  whole  of  the  land  on  which  13ie 
alleged  trespasses  were  onnmltted  is  within 
the  limits  of  the  hlghwsy. 

"That  the  acts  cX  the  defendant  c«iq>Ialn< 
ed  of  In  the  second  and  third  counts  of  tbe 
writ  were  only  spcb  ss  were  reaaonidAy  nec- 
essary to  make  and  malntahi  said  driveway 
safe  and  convenient  for  travel. 

"If,  upon  the  foregoing  statemeiU  of  facts, 
tbe  plaintiff  Is  oitltled  to  recover,  he  Shall 
have  only  nominal  damages  and  costs  of 
court  without  witness  fees;  If  otherwise,  the 
defendant  shall  have  Judgment  for  costs  ol 
court  without  wItuMS  fees." 

Judgment  for  plaintiff, 

A.  M.  Spear  and  W.  D.  Whitney,  for  plalik 
tiff.  A.  C.  Stllphen.  tat  defendant 
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WISWBLL,  J.  The  parties  are  owners  of 
adjoinlnK  lota  of  land,  both  upon  the  high- 
way. For  the  poriKwe  of  passing  between 
his  lot  and  the  highway,  the  defendant  con- 
structed a  driveway  by  making  excavations 
and  piling  up  rocka  and  refuse  across  the 
plaintiff's  land,  within  the  Umits  of  the  high- 
way as  located,  but  outside  of  the  wrought 
or  traveled  portion  thereof.  These  acts,  and 
ttae  o^e  of  the  driveway  by  the  defendant, 
are  the  trespasses  complained  of.  The  case 
comes  to  the  law  court  upon  agreed  facts, 
with  the  stipulation  that,  if  the  defendant  Is 
liable,  the  damages  shall  be  nominal. 

It  is  onnecessary  to  decide  whethw  the  de- 
fendant has  the  right  to  use  any  portion  of 
the  highway  as  located  for  the  purpose  of 
passing  between  his  lot  and  the  highway,  or 
whether,  as  he  claUns.  he  has  gained  a  right 
1^  pres<»1ption  to  use  this  driveway,  under 
the  fhcts  stated;  becaos^  whatever  bis  rights 
may  be  in  regard  to  passing  over  the  land  of 
tile  plaintUF,  he  dearly  had  no  right  to  make 
excavations  or  pile  up  rocks  apon  the  plain- 
tiff's land,  even  If  rthls  was  reasonaUy  neces- 
sary in  making  the  driveway  used  1^  blm 
safe  and  convenient 

"The  owner  of  land  over  which  a  highway 
la  laid  retains  bis  right  In  the  soil  for  all  pjo- 
posea  which  are  consistent  with  -the  full  en- 
Joymmt  of  the  easement  acquired  by  the  pub- 
lic. This  right  ot  the  owner  may  grow  less 
and  leas,  as  the  pnbllc  needs  Increase.  But 
at  all  times  he  retains  all  that  is  not  needed 
for  pobUc  0868,  subject,  however,  to  mnnlc- 
U>al  or  police  regulations."  AUen  t.  City  of 
Boston,  158  Mass.  324,  Zi  N.  B.  619. 

The  public  have  no  ri^t  In  a  highway,  ex- 
citing the  right  to  pass  and  repass  thereon. 
Stinson  V.  Gardiner,  42  Me.  248. 

It  necessarily  foDows  that  the  defendant 
bad  no  right  to  build  a  driveway  upon  this 
land  of  the  plaintiff,  although  within  the  lim- 
its of  the  highway,  for  his  private  use  and 
convenience.  In  the  use  of  this  driveway  he 
was  not  a  traveler  upon  the  pnbllc  highway, 
but  it  was  bollt  and  used  1^  fabn  for  his  pri- 
vate convenience,  because  of  the  dlitlculty  of 
passing  directly  from  his  land  to  the  high- 
way. 

Whenever  the  public  necessity  or  conven- 
ience requires  that  the  whole,  or  any  greater 
portion  than  previously  traveled,  of  a  high- 
way, should  be  built  as  a  road  tor  putdlc 
travel,  the  duty  and  exclusive  authority  of 
doing  sttcta  work  as  may  be  necessary  Is 
glv«n  by  our  statutes  to  the  road  commia- 
Bioners  or  highway  surveyors. 

The  law  Is  thus  stated  In  Hollenbeck  r. 
Rowley,  8  Allen,  473:  *3ttt  mterli^  iqmn 
land  without  the  traveled  road,  and  by  ex- 
cavations or  embankments  widening  the  road, 
to  the  prejudice  of  the  adjacent  owner,  or  In 
fflstnrbance  of  his  soil.  Is  an  unauthorised  act. 
Gen.  St  c.  44,  vests  In  the  surveyors  of  high- 
ways the  authority  for  making  all  necessaiy 
npaSm  on  putdic  highways;  and  individuals, 
nnauthorlsed  by  such  surveyors  or  other  law- 


ful authority,  cannot  lawfully  enter  upon  the 
land  of  the  adjacent  owner  situated  without 
the  limits  of  the  worked  road,  and  take  and 
remove  earth;  nor  can  they  Interfere  with 
the  same  by  placing  rocks,  stones,  and  mb- 
bisb  upon  his  land  without  the  limits  ot  the 
worked  and  traveled  way.** 

The  entry  will  therefore  be: 

Judgment  for  idalntlff. 

Damages  assessed  at  one  dollar. 


(M  Kfc  no 

AMEBICAN  GAS  &  VENTILATING  MAOH. 
CO.  V.  WOOD. 

Supreme  Judicial  Court  of  Maine.  July  80, 
18070 

Bills  and  Notsb  —  Cohtbmforanbods  -AoaEB- 

1IRNT9 — COKSTRDCTIOX— BSTOPPBL. 

1.  Independent,  cc^ateral  written  agreements, 
though  executed  at  the  same  time  with  a  prom- 
issory note,  do  not  affect  the  construction  of  such 
note,  or  afford  any  defense  to  an  action  upon  it. 

2.  Bat  this  rule  does  not  apply  where  the  two 
contemporaneous  writiiigs  between  the  same  per^ 
ties,  upon  the  same  subject-matter,  may  be  read 
and  construed  as  one  paper. 

3.  In  such  case  boiii  papers  may  be  read  and 
construed  together,  notwithstanding  one  of  the 
writings  is  a  promissory  note,  when  the  action  is 
between  the  parties  to  it,  or  their  representativefl. 

4.  The  defendant  gave  to  the j)laiDtiCf  a  prom- 
issory note  for  $125,  payable  four  months  after 
date,  with  interest.  At  the  same  time  the  de- 
fendant executed  aod  deliveted  to  the  plaintiff 
the  following  written  agreement: 

"LewUfton,  October  16, 1890. 
"It  is  mutually  agreed  between  the  American 
Gas  and  Ventil4ting  Macfatse  Co.  that  at  the  end 
of  four  months,  if  Mr,  John  N.  Wood,  the  giver 
of  note  dated  ■  ■  ■  ,  does  not  want  to  pay  the 
same,  he  shall  receive  It  back  on  the  surrender 
by  him  to  the  American  Gas  and  Ventilating  Ma- 
chine Co.  one  hundred  shares  of  stock  m  the 
Maine  Gas  and  Ventilating  Madilne  Co.  held  by 
him, 

"American  Gas  and  Ventilating  Bladilne  Co. 

**C.  W.  Waldron,  Secretary." 
HM,  that  the  note  and  agreement  are  so 
connected  by  direct  reference  or  necessary  impli- 
cation tliat  they  are  to  be  construed  together  as 
an  entire  contract 

5.  Sucii  an  agreement  is  ezecntory  in  Its  na- 
ture, requiring  some  further  act  to  be  done  hy 
the  defendant,  or  some  good  and  sufficient  reason 
for  its  omisaion,  in  order  to  render  it  available 
as  a  defense. 

6.  An  estoppel  in  pais  arises  whenever  an  act 
is  done  or  a  statement  made  by  a  party,  the  truth 
or  efficacy  of  which  it  would  be  a  fraud  on  bis 
part  to  controTert  or  hnpelr. 

(OfflcialO 

Report  from  supreme  Judicial  court  Andros- 
coggin county. 

Action  by  the  American  Gas  &  Ventilating 
Machine  Company  against  John  N.  Wood. 
Submitted  on  report  Judgment  for  defi- 
ant 

J.  W.  MItchdl,  for  plaintiff.  A.  B.  Sav- 
age-and  H.  W,  Oakes,  for  defendant 

POSTBB,  J.  This  is  an  action  upon  a 
promissory  note  of  the  following  tenor: 

"Lewlston.  Me.,  Oct  IS,  1800. 

"Four  months  after  date.  I  iKomlse  to  pay 
the  American  Gas  and  VentUatbiff  Machine 
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Co.  one  hundred  and  twent7-flve  dollars  at 
Lewlston,  Me.,  wltb  Interest  Value  receiv- 
ed. J.  N.  Wood." 

The  plaintiff,  having  proved  the  note  de- 
dared  on,  la  entitled  to  judgment  imless, 
upon  the  facts  disclosed,  the  other  part7  has 
shown  a  legal  defense.  In  support  of  such 
defense,  the  defendant  introduces  an  agree- 
ment In  Triting,  signed  by  the  plaintiff,  exe- 
cuted at  the  same  tline  when  the  note  was 
given,  and  which  reads  as  follows: 

"Lewiston,  October  15, 1890. 

"It  Is  mntuallr  agreed  between  the  Ameri- 
can Gas  and  Ventilating  Machine  Go.  that 
at  the  end  of  four  months,  if  Mr.  John  N. 
Wood,  the  giver  of  note  dated  does  not 

want  to  pay  the  same,  he  shall  receive  It  back 
on  the  surrender  by  blm  to  the  American  Gas 
and  Ventilating  Machine  Co.  one  hundred 
shares  of  stock  In  the  Maine  Gas  and  Ven- 
tilating Machine  Co.  held  by  him. 
"American  Gas  and  Ventilating  Machine  Co. 

"G.  W.  Waldron,  Secretary." 

It  Is  argued  In  behalf  of  the  defendant  that 
this  note  and  agreement  constitute  together 
an  entire  contract,  and  that  they  are  to  be 
construed  together  as  part  of  one  and  the 
same  transaction. 

The  plaintiff,  on  the  contrary,  contends 
that,  although  made  at  the  same  time  as  the 
note.  It  most  be  considered  as  independent 
and  collateral  to  It,  repugnant  to  the  very 
terms  of  the  note,  and  destructive  of  It; 
that  it  Is  bat  a  promise  to  accept  payment  of 
the  note  in  a  different  manner  than  la  provide 
ed  for  In  the  note  Itself. 

The  certificates  of  stock  mentioned  in  this 
agre^ent,  and  which,  from  the  evldrace,  ap- 
pear to  have  been  the  consideration  of  this 
note,  were  never  surrendovd  Iqr  the  defend- 
ant to  the  plaintiff  prior  to  the  commence- 
ment of  this  action. 

Viewed  In  the  most  favorable  light  for  the 
defendant,  the  transaction  shows  only  an  ex- 
ecutory agreement  or  contract  between  the 
parties,  requiring  some  further  act  to  be 
done,  or  some  good  and  sufficient  reason  for 
Its  omission,  In  order  to  render  it  available 
as  a  defense. 

We  are  aware  that  there  Is  a  class  of  deci- 
sions which  hold  tbat  Independent,  collateral 
agreements,  thotigh  executed  at  the  same 
time  as  the  note,  do  not  affect  the  construc- 
tion of  the  original  contract,  or  afford  any  de- 
fense to  an  action  on  the  note. 

Thus,  an  agreement  in  writing,  executed  at 
the  time  of  the  making  of  a  note  wbich  was 
payable  at  a  certain  day,  to  give  Indulgence 
to  the  maker  for  an  Indefinite  period,  which 
might  extend  b^ond  the  specified  time  of 
payment,  has  been  held  not  to  be  a  pert  of 
the  note,  but  only  a  collateral  promise,  upon 
which  the  promisee  must  rely.  Dow  v.  Tut- 
tle,  4  Mass.  414.  There  are  other  cases  in 
the  aame  line,  and  among  which  may  be  men- 
tioned Pitkin  V.  Frlnk,  8  Mete.  (Mass.)  12, 
where  a  note  was  given  by  the  defendant, 
and  the  plaintiff  at  the  aame  time  save  the 


defendant  a  writing  in  which  he  agreed  to 
take  hia  pay  in  horse  hire,  and  not  call  on 
the  defendant  for  the  note  so  long  as  he  kept 
the  horse  and  carriage  In  good  order  for 
the  plaintiff's  accommodation;  and  the  cour* 
held  the  stipulations  independent,  and  cod 
stltuted  separate  and  distinct  contracts,  for 
a  breach  of  which  by  either  an  action  could 
be  maintained.  So,  also,  Traver  v.  Stevens, 
11  Gush.  167,  Waterhouse  v.  KendaU,  Id.  128, 
and  Stanton  v.  Maynard,  7  Allen,  336,  where 
similar  agreements  by  the  plaintiff,  made  in 
consideration  of  notes  given,  were  regarded 
as  mutual  and  Independent,  executory  stlpa- 
lations,  the  performance  of  which  was  not  a 
condition  precedent  to  a  recovery  upon  the 
notes.   Llttlefield  v.  Coombs,  71  Me.  110. 

But  there  Is  another  -  class  of  decisions 
wherein  it  is  held  that  two  contemporaneous 
writings  between  the  same  parties,  upon  the 
same  subject-matter,  nuy  be  read  and  con- 
strued as  one  paper;  and  this  rule  am)lle8 
notwithstanding  one  of  the  wrltlns^  is  a 
promissory  note,  when  the  action  is  between 
the  parlies  to  it,  or  their  representatives. 
Rogers  v.  Smith.  47  N.  T.  324;  Hunt  v.  Liver- 
more,  B  Pick.  395;  Hill  r.  Huntress,  48  N.  H. 
480;  DavUn  v.  Hill,  11  He.  4S4. 

In  the  latter  case  the  court  held  that  in  an 
action  on  a  promissoir  note,  writings  con- 
nected therewith  by  direct  reference  or  neces- 
sary imi^cation  are  admlsslMe  In  defoise  as 
parts  of  the  same  contract 

So,  In  HID  V.  Huntress,  supra,  an  agreement 
made  at  the  same  time  as  the  note,  contained 
a  stipulation  tbat  the  im>mlsors  of  the  note 
were  to  pay  the  amount  of  it  in  tanning  hides 
for  the  payee,  and  the  cotirt  held  that  the 
note  and  written  agreement,  made  at  the 
same  time,  relating  to  the  manner  of  payment 
of  it,  were  to  be  construed  as  one  special 
agreement  as  between  the  original  parties 
and  those  standing  In  like  situation.  The 
court  there  say.  In  speaking  of  the  note:  "As 
between  the  original  parties,  notwithstanding 
its  form,  this  instrument  Is  bnt  one  part  of  a 
special  contract,  the  other  part  of  which,  as 
It  was  mqde,  was  contained  In  the  written 
agreement  of  the  same  date,  and  purporting 
to  'be  executed  at  the  same  time.  Different 
Instruments  are  to  be  construed  together,  as 
parts  of  the  same  contrict,  where  It  Is  neces- 
sary to  carry  into  effect  tba  agreement  and 
Intention  of  the  parties." 

Many  of  the  cases  relate  to  Instances  where 
the  stipulation,  agreement,  or  memorandum 
is  written  upon  the  face  or  back  of  the  note 
itself.— as  in  Llttlefield  v.  Coombs,  71  Me. 
110;  White  T.  Gushing,  88  Me.  339,  34  AtL 
164;  Barnard  v.  Cnshlng,  4  Mete.  (Mass.)  230; 
Costelov.Cro well,  127  Mass.  2U3,  and  the  cases 
therein  cited,— end  where  such  terms  become 
a  substantive  part  of  the  note,  and  qualify  it, 
as  if  Inserted  in  the  body  of  the  instrument 

But  It  was  otherwise  in  the  cases  of  HUl 
V.  Huntress,  43  N.  H.  480,  Hunt  v.  Liver- 
more,  5  Pick.  395,  and  Davlln  v.  HIU,  11 
Mek  4&4,  where  the  agreement  was  contained 
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in  writings  Ind^ndent  of  tbe  notes,  which 
they  were  held  to  modify  and  govern  In  ac- 
cordance with  the  Intention  as  eq>rased  In 
the  several  instruments. 

In  Darlln  t.  Hill,  supra,  tbe  language  of 
our  court,  as  expressed  by  Weston,  J.,  la  this: 
"It  Is  manifest  that  the  note,  the  plaintlETs 
agreement  In  writing  of  the  same  date,  and 
the  Instrument  upon  tbe  back  of  which  It 
was  written,  and  which  is  referred  to  there- 
in, were  Intended  to  be  evidence  of  the  stip- 
ulations of  tbe  {parties  In  relation  to  the  trans- 
action. It  was  not  necessary  that  tbe  con- 
tract should  be  written  on  one  piece  of  pa- 
per. If  written  on  several,  connected  by  di- 
rect reference  or  necessary  Implication,  they 
form,  together,  evidence  of  what  tbe  parties 
have  agreed." 

in  the  case  at  bar  tbe  agreement  bears  the 
same  date  as  tbe  note,  and  refers  expressly 
to  the  note  in  suit  In  that  agreement  It  Lb 
mutually  agreed  that  If  the  defendant,  at  tbe 
date  of  maturity  of  the  note,  does  not  want 
to  pay  the  same,  he  shall  receive  It  back  up- 
on surrendering  to  the  plaintiff  the  shares  of 
stock  held  by  him. 

Can  there  be  any  doubt  as  to  what  the  In- 
tention of  tbe  parties  was?  Are  not  tbe  note 
and  agreement  "connected  by  direct  refer- 
ence or  necessary  Impucatlon"?  We  think 
so,  and  that  the  same  should  be  construed  to- 
gether as  an  entire  contract  the  stipulations 
of  which  are  mutual  and  dependent,  rather 
than  independent  and  collateral.  Had  there 
been  a  surrender  or  tender  of  the  stock  with- 
in tbe  time  limited  by  the  contract,  It  would 
have  constituted  a  defense  to  this  action. 
There  Is  do  evidence  or  claim  on  the  part  of 
the  defense  that  this  was  done. 

What,  then.  Is  tbe  justification  offered  by 
tbe  defendant  to  exonerate  bim  from  the  con- 
sequences of  hiB  failure  so  to  surrender  tbe 
stock?  It  Is  that  by  tbe  acts  and  declara- 
tions of  tbe  authorized  agent  of  tbe  plain- 
tiff corporation,  the  defendant  was  Induced 
to  retain  the  stock,  and  that  tbe  plaintiff  Ls 
thereby  estopped  from  claiming  that  the  de- 
fendant was  at  fault  In  not  makjng  a  sur- 
render of  the  same  before  ^nlt  was  com- 
menced. 

We  think  this  position  of  the  defendant  Is 

well  founded. 

It  appears  that  C.  W.  Waldron  was  not 
only  owner  of  one-third  of  the  capital  stock 
of  tbe  plaintiff  corporation,  but  was  a  di- 
rector, secretary,  and  general  manager  of  tbe 
corporation  in  this  state,  and  was  generally 
empowered  to  act  In  reference  to  all  matters 
pertaining  to  tbe  business  of  the  corporation. 
When  the  time  mentioned  in  the  note  and 
agreement  bad  expired.  It  was  deemed  ad- 
visable that  an  extension  should  be  given  up- 
on this  and  other  similar  notes  held  by  the 
plaintiff  against  other  parties,  In  order  to  test 
the  machines  manufactured  by  the  plaintiff, 
anu  to  ascertain  If  they  could  be  made  to 
produce  satisfactory  results.  Such  exten- 
sion at^tears  to  have  been  granted,  extending 


the  time  to  Hay  IS,  1891.  Bat  In  the  mean- 
time letters  were  written  In  behalf  of  this 
defendant  and  others  similarly  situated, 
plaining  the  situation,  and  from  all  that  ap- 
pears in  the  case  It  Is  evident  that  all  par- 
ties were  co-operating  to  obtain  a  result  In 
relation  to  the  use  of  the  machines  that 
would  be  of  value  to  all  concerned.  This  ap- 
pears from  the  correspondence,  as  well  as 
from  the  whole  tone  of  the  evidence  given  by 
Mr.  Waldron.  The  defendant  and  other 
stockholders  had  the  assurance  that  the 
plaintiff  would  act  In  good  faith  for  the  fur- 
therance of  their  material  Interests,  and  they 
were  led  to  believe  that  the  control  and  de- 
cision as  to  such  matters  was  vested  In  Mr. 
Waldron.  It  appears  from  tbe  testimony  of 
Waldron  that  up  to  the  time  this  note  was 
sued  tbe  other  directors  agreed  with  him  en- 
tirely. He  bad  frequent  conversations  with 
the  Lewlston  stockholders.  Including  this  de- 
fendant, and  be  was  In  hopes  they  .would  t>e 
glad  to  pay  their  notes,  and  keep  their  stock; 
and  It  was  understood  that  the  resnit  would 
be  that.  If  they  found  tbe  machines  "were 
good  for  nothing,  they  would  want  to  get  out 
of  It.  He  had  repeated  conversations  with 
tbe  defendant,  and  told  htm,  not  only  during 
the  time  covered  by  the  extension,  but  aft- 
erwards, that  he  might  hold  on  to  the  stock, 
and  give  it  up  when  It  was  found  that  noth- 
ing could  be  accomplished  with  the  machines. 
It  is  needless  to  further  discuss  tbe  testimo- 
ny, and  It  Is  sufficient  to  say  that,  In  view 
of  the  rejpeated  statements  of  Mr.  Waldron, 
and  his  requests  to  tbe  defendant  to  retain 
tbe  stock  till  It  was  found  that  tbe  success 
of  tbe  enterprise  could  no  longer  be  assured, 
and  finally  bis  assurance  In  his  letter  to  tbe 
defendant  that  the  note  had  been  sent  for 
collection  by  mistake,  and  that  there  was 
nothing  due  upon  It,  we  think  tbe  plaintiff 
may  properly  be  held  to  be  estopped  from 
claiming  that  the  defendant  was  at  fault  In 
not  surrendering  the  stock  before  suit  was 
commenced,  or  Is  withont  remedy  in  conse- 
quence of  such  failure  to  return  It  to  the 
plaintiff  within  the  time  stipulated. 

This  doctrine  of  estoppel  In  pals  has  been 
frequently  applied  to  prevent  a  party  from 
taking  advantage  of  his  own  wrong.  It  was 
applied  In  Caswell  v.  Fuller,  77  Me.  106, 
wherein  Haskell,  J.,  makes  use  of  tbe  fol- 
lowing language:  "That  a  man  should  be 
allowed  by  his  own  speech  and  conduct  to 
lead  another  astray,  and  thereby  take  sub- 
stantial benefit  from  the  error  of  which  be 
was  the  cause,  ts  subversive  of  natural  Jus- 
tice." To  the  same  effect  may  be  cited  Stan- 
wood  T.  McLellan,  48  Me.  275;  Bipley  v.  In- 
surance Co.,  30  N.  Y.  136,  164. 

An  illustration  frequently  given  Is  that  If 
a  landlord,  even  without  consideration,  agrees 
that  his  tenant  may  pay  after  rent  day,  and 
by  reason  thereof  he  should  omit  to  pay  at 
the  day,  the  landlord  Is  estopped  from  en- 
forcing a  forfeiture. 

Such  an  estoppel  arises  whenever  an  act  in 
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done  or  a  statement  made  by  a  party,  the 
truth  or  efficacy  of  which  tt  would  be  a  fraud 
on  his  part  to  controvert  or  impair.  Mars- 
ton  T.  Insurance  Co..  89  Me.  266,  27%  8S  AU. 
889. 

jodgment  for  defendant. 


(W  He.  5M) 

FAIRFIELD  BXY,  BANK  t.  SMALL  ct  sL 

OSopreme  Jndidal  Court  of  Maine.    Sept  IS, 
1897J 

IvnatPLBASBR—  Witnesses  —  Competbhct  —  Sat- 
IHGS  BiKK  Deposits— Girrs—lNTBST— 

DbLITERT — HtTBBAND  AND  WiFE. 

1.  A  saTings  bSDk  broueht  a  bill  In  equity  ask- 
ing that  the  nuBband,  ou  toe  one  side,  and  the  ex- 
ecutor of  the  will  of  bis  deceased  wife,  on  the 
other  side,  be  required  to  interplead  respecting 
the  oTQership  of  a  deposit  standing  on  the  books 
of  the  bank  in  the  name  of  the  wife.  Botb  con- 
tendins  parties  filed  their  respective  answers, 
each  cTaiming  the  deposit  as  his  own. 

Bdd  that,  th«  existence  of  all  the  eBsentlal 
conditions  upon  wblcb  the  equitable  remedy  of 
faiteipleader  depends  barlDg  been  satisfactorily 
estsbtlsbed,  the  Mil  was  properly  sustained,  and 
a  decree  of  Interpleader  duly  ratered. 

2.  By  agreement  of  the  parties,  the  answers 
filed  were  to  be  taken  as  the  pleadings  of  the 
contending  iMUtieB.  . 

Bdd,  aat  at  the  time  of  the  trial  the  real 
eooteatants  for  tibe  funds  were  the  husband,  ou 
the  one  side,  and  the  executor,  on  the  other,  and 
that  thereaftCT  the  original  plaintiff,  the  saTings 
bank,  occupies  the  position  of  a  mere  stakehold- 
er, udtbep  having  nor  dalmlcg  any  interest  In 
the  BUbject-ouUter.  The  remedy  of  the  bank 
is  exhausted  by  the  decree  that  the  claimants  do 
interplead  with  each  other,  and  It  Is  then  "whol* 
ly  mthoot  the  controversy." 

8.  BM,  that  the  husband  Is  not  a  competent 
witness  nnder  the  sUtnte  (Rev.  St.  e.  82,  S  93), 
and  that  his  d^osition  cannot  be  considered  in 
determining  the  aaestion  of  the  ownership  of 
the  fund,  pending  oetwees  himself  and  his  wife's 
executor. 

4.  When  It  appears  that  the  evidence  falls  to 
disclose  any  Indication,  adde  from  the  tact  of 
the  deposit  Itself  standing  In  the  name  of  the 
wife,  on  the  part  of  the  husband  to  make  an  ab- 
solute gift  of  the  money  so  deposited  vitb  hi» 
wife,  but,  on  the  contrary,  the  inference  is  ir- 
fustible  from  the  subsequent  conduct  and  dec< 
larationa  of  the  parties  that  it  was  mutually  un- 
derstood by  them  to  be  his  money,  and  subject 
to  bis  contnd  the  same  as  other  money  deposited 
bi  his  own  name,  hdd,  that  the  d^slt  Ib  the 
property  of  the  husband. 

0.  Also,  the  fact  that  the  wife  prior  to  her 
death  had  access  to  the  receptacle  in  which  her 
hnsband's  papers  were  kept,  and  took  the  book 
into  her  personal  custody  without  his  knowledge, 
does  not  constitute  a  deliveiy  of  the  deposit  book 
to  the  wife. 

6.  Betd,  that  in  this  case  Qiere  Is  an  absence  of 
raoof  of  both  the  intent  to  give  and  of  any  de* 
Uvery  to  complete  a  gift 

(OfflciaU 

Report  from  supreme  judicial  court,  Kenne- 
bec county. 

Bill  of  Interpleader  the  ralrfleld  Savings 
Bank  against  Lumber  Small  and  Howard  W. 
Dodge,  executor,  to  determine  the  ownership 
of  a  deposit  In  that  bank.  Both  defendants 
claimed  the  fund,  and,  after  a  decree  requir- 
ing the  defendants  to  Interplead  was  made  in 
the  court  below,  the  case  was  reported  to 
this  court,  to  be  heard  on  bill  and  answers 
of  th«  defoidantt,  and  the  tesUmonj'. 


Ttie  deposition  of  one  of  the  defendants* 
Lumber  Small,  was  offered  in  evidence  be- 
low, and  was  objected  to  as  Inadmissible  un- 
der the  Btattite.  The  parties  agreed  that  the 
question  of  its  admissibility  ahonld  be  deter- 
mined by  the  law  court 

Edmund  F.  &  Appleton  Webb,  for  defend- 
ant SmaU.  8.  8.  &  F..B.  Browo,  for  defend- 
ant DoOgfe 

WHITEHOnSB,  J.  The  Fairfield  Savings 
Bank  brings  this  bill  In  equity,  asking  that 
Lumber  Small,  on  the  one  side,  and  Howard 
W.  Dodge,  executor  of  the  will  of  Olive  a 
Small,  the  deceased  wife  of  Lumber  Small, 
on  the  other  side,  be  required  to  Interplead 
respecting  the  ownership  of  a  deposit  of 
(786.76  standing  on  the  books  of  the  bank 
In  the  name  of  Olive  0.  SmalL 

It  Is  alleged  In  the  blU  that  at  the  time 
of  the  decease  of  Olive  C.  Small,  on  Xhe  ISth 
day  of  Mfiy,  1896,  she  had  In  ber  possession 
deposit  book  No.  2384,  issued  by  the  i^alntlff 
bank,  showing  an  account  of  deposits  and 
withdrawals,  kept.  In  ber  name  from  1887  to 
1895.  with  a  balance  of  $786.76  In  favor  of 
the  depositor;  and  that  this  money  was  claim- 
ed by  Lumber  Small,  tbe  surviving  bnsbend 
of  Olive  C,  as  bis  property,  on  the  ground 
that  It  was  bis  money  when  deposited  in  the 
bank;  and  that  It  was  only  placed  In  the 
name  of  bis  wife  In  trust  for  himself,  for  the 
reason  that  he  already  had  deposits  In  the 
same  bank  In  his  own  name  to  tbe  full  limit 
of  (2,000  allowed  by  law. 

Thereupon  the  contending  parties  filed  their 
respective  answers,  Lumber  Small  claiming 
the  deposit  as  bis  own  ta  accordance  with 
tbe  representations  In  the  bill,  and  Howard 
W.  Dodge  clalmli^  It  as  a  part  of  the  estate 
of  OUve  C.  Small. 

The  existence  of  aD  the  essential  conditions 
npon  which  the  equitaUe  remedy  of  Inter- 
pleader depends  having  been  satisfactorily 
established,  the  bin  was  properly  sustained, 
and  a  decree  of  Interpleader  duly  entered.  By 
agreement,  the  answers  filed  were  to  be  tak- 
en as  the  pleadings  of  the  contending  parties. 
Upon  these  [headings,  wblcb  duly  presented 
tbe  issue  between  the  contending  parties,  the 
evidence  was  taken  by  the  presiding  Justice, 
and  reported  for  tbe  consideration  of  this 
court  Tbe  cause  is  now  ripe  for  a  decision 
upon  tbe  merUs  of  the  controversy  between 
Ltmiber  Small  and  the  representatives  of  the 
estate  of  his  wife,  Olive  O.  Small,  tq>on  so 
much  of  tbe  evidence  as  shall  be  deemed  le- 
gally admissible.  Farley  v.  Blood,  SO  N.  H. 
354;  Atkinson  t.  Manks,  1  Oow.  681;  Bank 
V.  Fogg,  83  Me.  374,  22  AtL  2S1. 

In  support  of  his  contention,  tbe  deposition 
of  Lumber  Small,  who  was  92  years  of  age. 
and  nnatde  to  attend  court  was  offered  la 
evidence,  and  excluded;  but  by  consent  of 
counsel.  It  was  subsequently  made  a  part  of 
tbe  report  to  be  considered  If  held  admissi- 
ble by  this  court 

It  Is  the  opinion  of  tbe  coort  that  Lumber 
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Bm&n  wu  not  a  competent  witness  under  our 
•tetatea,  and  that  blB  deposidon  cannot  be 
conaldered  In  the  determination  of  the  ques- 
llon  pending  between  himself  and  the  reive- 
■entatlTe  of  his  wife's  eltate.  Section  88« 
c.  82,  Her.  St,  providing  that  no  person  shall 
be  excluded  from  testifying  by  reason  of  his 
Interest  In  the  result  of  the  suit.  Is  expressly 
declared  by  section  88  of  that  chap^  to  be 
Inapplicable  to  cases  "where,  at  the  time  of 
taking  tratlmony,  or  at  the  time  of  trial,  the 
party  prosecuting,  or  the  party  defending,  or 
any  one  of  them,  is  an  executor  or  an  ad- 
ministrator,** etc.  It  haa  been  seen  that  at 
the  time  of  the  trial  the  real  contestants  for 
the  fond  In  this  case  are  Lumber  Small,  on 
the  one  aide,  and  the  executor  of  the  will  of 
OUre  G.  Small,  on  the  other.  This  Is  the 
obrlous  and  necessary  result  of  the  opera- 
tions of  a  bill  of  Interi^eader.  One  of  the 
principal  elements  InTolved  In  Uie  remedy  is 
that  the  original  jdalntifr  must  ofcuiv  the 
position  of  a  mere  stakebt^der,  iwither  hav- 
iDg  nor  coming  any  Interest  In  the  subject* 
matter.  He  must  be  entirely  Indlffbrent  be- 
tween the  conflicting  claimants,  and  be  ready 
and  willing  to  pay  the  mon^  'ln  dispute  to 
the  one  found  to  be  rightfally  entitled.  With 
the  zesnlt  of  their  dispute  he  has  no  concern. 
His  remedy  la  exhausted  by  the  decree  that 
the  claimants  do  lnt«plead  with  each  other, 
and  he  la  then  **irtkol^  without  the  contro- 
Tersy.**  8  Pool  Bq.  Jur.  ii  18a(MS2B,  and 
eases  eited. 

But  it  Is  contended  that  Oie  rabstance  of 
tiw  testimony  which  Lumber  Smalt  might  be 
expected  to  give  In  support  of  his  datan,  as 
stated  In  the  Interpleading  Mil  and  In  his  an- 
swer, fully  appears  in  tbe  direct  testimony  of 
other  witnesses,  and  In  the  Inferences, to  be 
drawn  from  the  circumstances  disclosed. 

Lnmbo*  SmaH  has  had  three  wlTes,  all  of 
whom  are  deceased.  By  tlie  first  wife  he 
has  six  children  now  UtIux,  bat  no  dilldren 
by  either  the  second  or  third  wlf&  It  ap- 
pears from  the  evidence  that  Olive  0.  Small, 
the  third  wife,  had  w  pn^wty  of  her  own 
at  tbe  time  of  her  marriage  with  Lnmber 
Small,  and  never  afterwards  acquired  any  In 
her  own  right  In  November,  1891,  Mr.  Small 
made  provision  for  tbe  sui^ort  of  himself 
and  wife,  Olive  C,  1^^  conveying  to  her  broth- 
er, George  F.  Bowe,  a  farm,  with  other  prop- 
wt7  in  Benton,  of  the  estimated  value  of 
seoo  or  In  the  aggregate,  and  taking 

ftom  Bowe  a  bond,  secured  1^  a  mortgage 
of  the  same  property,  for  the  maintenance  of 
hhnself  and  wife  during  their  lives.  Under 
this  arrangement,  Mr.  and  Mrs.  SmaU  both 
lived  in  the  family  of  her  brother  nntU  No- 
vember 28, 1885,  when  Mr.  Small  became  dis- 
satisfied, and  went  to  live  with  his  daughter 
Mrs.  Parkman,  In  Unity.  Mrs.  Small  re> 
malned  In  her  brother's  family,  and  received 
her  support  there  until  her  death. 

It  appears  from  tiie  copies  ot  the  accounts 
on  tbe  books  ot  the  Fairfield  Savings  Bank, 
and  from  the  deposit  books  In  tbe  case,  that 


Lumber  Small  commenced  to  make  deposits 

in  that  bank  In  his  own  nanw  December  8* 
1878,  first  receiving  deposit  \)o6k  No.  468; 
and  haa  kept  an  account  there -from  that 
time  to  the  present  In  Jannary,  1886,  tbe 
amount  of  his  deposits  was  (1,960.86,  and, 
with  tbe  dividend  added,  on  the  1st  day  of 
May  foUowing,  |2,02a87.  It  waa  In  this  state 
his  account  that  on  Jannary  6tb  a  de> 
posit  of  1200  was  made  on  a  separate  account 
evidenced  by  d^Kwlt  book  No.  2,098,  irith  the 
caption.  "Olive  O.  Small  In  Account  with  the 
Falrfldd  Savbigs  Bank."  On  this  account 
three  other  deposits  were  made  within  six 
months  following,  aggregating,  with  the  divi- 
dend. ^11.06,  which  was  aU  withdrawn  on 
November  5th  of  the  same  year,  and  that  ac- 
count closed.  On  the  same  day  be  dosed  the 
account  standing  In  his  own  name  on  book 
460,  by  withdrawing  the  entire  balance  of 
(1,008.27,  and  opened  a  new  ac«>unt  in  bis 
own  name,  by  depositing  (1,319.33,  receiving 
deposit  book  2,236. 

But  November  1,  1887,  this  account  again 
reached  a  total  of  deposits  and  dividends  of 
(1,900.88;  and  oh  October  6th,  while  this  ac- 
count was  thus  near  tbe  maTimntn  umit  for 
any  one  depositor,  he  again  opened  an  ac- 
count In  the  name  of  Olive  O.  Small,  and 
deposited  (300  on  that  account  aa  shown  by 
deposit  book  No.  2^84,  which  Is  the  one  here 
In  question.  The  amount  of  Oils  accbunt  waa 
Increased  by  two  other  large  deposits  to  $2,- 
000,  May,  1886,  and  reduced  subseqnrait 
withdrawals  to  (786.76,  the  amount  now  In 
controversy.  In  the  meantime  the  account' 
In  his  own  name,  under  the  effect  of  numer- 
ous deposits  and  vrithdrawala,  fluctuated  be- 
tween (2,000,  in  May,  1888,  and  (1.881,  In 
June,  188S,  whoi  tbece  was  a  withdrawal  of 
(800. 

It  appears  from  the  teatlmouy  of  Charles 
Bowell,  who  waa  treasurer  of  the  bank  from 
August  1887,  to  1891,  comprising  tbe  entire 
pnlod  of  the  deposits  and  withdrawals  on 
tbe  account  In  question,  that  be  issued  this 
d^KMlt  book  In  the  name  of  Olive  O.  Small, 
and  delivered  It  to  hw  husband;  that  Lum- 
ber SmaH  afterwards  brought  tbe  book  to 
the  bank,  and  made  aU  the  deposits  and  with- 
drawals on  that  account;  that  he  had  no  ac- 
quaintance with  Olive  O.  Small;  and  that  flll 
tbe  business  was  done  with  her  husband. 
Her  signature  does  not  appear  upon  the  books 
of  the  bank. 

Mr.  Pratt  Bowell'e  predecessor  aa  treasur- 
er of  the  bank,  died  before  this  controversy 
arose. 

From  this  evidence  alone  It  Is  not  dlfllcult 
to  discover  the  relation  of  cause  and  efltet 
between  the  ftict  that  the  account  in  his  own 
name  equaled  or  exceeded  the  limit  of  (2.000, 
at  the  dates  above  named,  and  tbe  op«iing 
of  a  new  account  In  the  name  of  his  vrlfe  at 
the  corresponding  perioda  It  is  true  that  tbe 
statute  (Rev.  St  c.  47,  I  99)  provides  that 
savings  banks  sbaU  not  receive  from  any  one 
d^lKisltor,  dbrectly  «>  Indirectly,  over  ^000. 
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and  tb&t  "no  Interest  shall  be  paid  to  any  one 
depositor  for  any  amount  of  deposit  exceeding 
said  snm."  But  It  Is  establlslied  beyond  ques- 
tion by  all  ttxe  erldence  that  every  deposit 
made  In  the  name  of  OUre  G.  Small  was  the 
money  of  Lmnber  Small  at  the  time  It  was 
deposited;  and.  whatever  effect  any  such  era- 
sloD  of  the  law  respecting  the  limit  of  the 
Individual  deposit  might  hare  upon  his  right 
to  recover  either  principal  or  Interest  from 
the  bank,  it  cannot  of  itself  operate  to  con- 
fer any  title  upon  Olive  C.  Small,  Her  right 
to  the  deiraslt  must  depend  upon  proof  of  an 
Intent  on  the  part  of  Lumber  Small  to  make 
an  absolute  gift  of  the  money  to  her,  and  of 
the  delivery  requisite  to  ^ectuate  such  In- 
tent. Brabrook  v.  Bank,  104  Mass.  '2'2^; 
Parkman  v.  Bank.  151  Mass.  218,  24  N.  43; 
Bank  V.  Fogg.  83  Me.  374,  22  Atl.  251.  It 
Is  a  matter  of  common  knowledge  that,  when 
a  depositor's  account  In  his  own  name  has 
reached  the  maximum  limit  allowed  by  law, 
he  often  opens  a  new  account  In  the  name 
of  some  other  member  of  his  family,  but  In 
fact  for  his  own  benefit;  and  In  such  a  case 
evidence  that  he  had  thus  deposited  the  full 
amount  allowed  In  his  own  name  "Is  admissi- 
ble as  offering  a  possible  explanation  of  the 
form  adopted  other  than  the  Intention  to 
make  a  gift."  Parkman  v.  Bank,  supra. 

In  the  case  at  bar,  careful  examination  of 
all  the  evidence,  aside  from  the  fact  of  the 
deposit,  falls  to  dlscl<ne  any  Indication  what- 
ever of  a  purpose  on  the  part  of  Lumber 
Small  to  make  an  absolute  gift  of  this  money 
to  his  wife;  but,  on  the  contrary,  the  inf^- 
ence  Is  Irresistible  from  the  fx)nduct  and  dec- 
larations of  both  parties,  for  more  than  seven 
years  after  the  deposit  was  made,  that  It  was 
mutually  understood  by  them  to  be  his  mon- 
ey, subject  to  his  management  and  control  to 
the  same  extent  as  the  money  deposited  in 
his  own  name. 

It  does  not  appear  from  the  testimony  of 
treasurer  Rowell  that  any  declaration  of  a 
gift  to  the  wife  was  made  at  the  time  of  the 
deposit,  but  It  affirmatively  appears  that 
Lumber  Small  continued  to  have  possession 
of  the  deposit  book  Id  question,  and  to  exer- 
cise dominion  and  control  over  the  account, 
I>ersonally  making  all  the  deposits  and  with- 
drawals precisely  the  same  as  he  did  re- 
specting the  accounts  and  deposit  books 
standing  In  his  own  name. 

G.  F.  Tarbell,  a  disinterested  witness, 
states  that  In  May,  1805,  at  the  request  of  Mr. 
Small,  be  prepared  a  draft  of  a  will  to  be  ex- 
ecuted by  him;  that  he  was  present  when  It 
was  shown  to  Mrs.  Small;  and  that  she  ob- 
jected to  It  because  It  contained  no  provision 
In  her  favor,  saying  that  all  she  wanted  was 
a  maintenance  out  of  the  property,  but  she 
bad  no  property  whatever,  and  if  her  broth- 
er, Mr.  Rowe,  should  give  up  the  farm,  and 
leave  her,  she  would  have  notblng  but  the 
[dace.  No  reference  was  made  by  either  of 
them  to  the  money  deposited  in  her  name. 
His  only  rei^  was  that  he  considered  the 


arrangement  made  with  Mr.  Bowe  sufficient 
for  her  support;  but  he  consented  to  have  a 
provision  Inserted  In  the  will  that  a  certain 
amount  of  personal  property  should  be  held 
by  the  executor  of  the  wlU  In  trust  for  her 
support  if  required,  and  with  that  she  then 
seemed  satisfied. 

But  her  subsequent  helplessness  from  rheu- 
matism appears  to  have  l>een  the  occasion  for 
renewed  anxiety  In  regard  to  her  means  of 
support  and  thereupon,  apparently  without 
the  knowledge  of  her  husband,  she  removed 
the  bank  book  in  question  from  the  trunk  or 
basket  In  which  It  had  been  kept,  and  there- 
after held  It  In  her  own  custody. 

Martha  A.  Parkman,  the  daughter  of  Lum- 
ber Small,  testifies  that  she  had  a  conversa- 
tion with  her  stepmother,  Mrs.  Small,  a  shojt 
time  before  she  died.  In  relation  to  the  bank 
book,  as  follows:  "I  told  her  there  seemed 
to  be  a  bank  book  that  father  was  very  much 
worried  over.  I  asked  If  she  would  tell  me 
about  It,  BO  I  would  understand  it.  She  said 
she  would.  She  said  father  put  some  money 
Into  the  savings  bank,  and  took  out  a  book 
In  her  name.  *  *  *  He  wanted  the  book 
ope  day,— called  for  It.  She  told  him  she 
could  keep  it  Just  as  well;  it  would  be  just 
as  safe  with  her  as  It  would  with  him.  'Now,' 
she  says,  *I  will  tell  you  why  I  kept  It,— be- 
cause these  people  [meaning  George  Bowe 
and  his  wife,  with  whom  she  was  then  liv- 
ing] never  had  anything  of  their  own  In  the 
world  until  they  came  there;  •  •  *  and 
they  are  liable  to  get  through- make  way— 
with  what  he  has  earned.'  And  she  says: 
*If  your  father  should  die  before  I  do,  what 
would  become  of  me?  And,  If  I  die  1>ef ore  he 
does,  there  Is  his  boob.  •  •  HewiUflnd 
It  Just  as  he  left  tt."*  In  this  interview  there 
was  no  suggestion  on  the  part  of  Mrs.  Small 
that  she  ever  understood  that  the  deposit  was 
made  or  intended  as  a  gift  to  her,  and  her 
excuse  for  holding  it  In  her  custody  was  not 
placed  upon  that  ground.  It  is  true  that  Mrs. 
Parkman,  as  an  heir  of  Lumber  Small,  is  In- 
terested In  the  result  of  this  suit;  but  equally 
signlflcant,  If  not  more  Important,  testimony 
npon  this  feature  of  the  case,  is  given  by 
Mrs.  Bowe,  the  wife  of  George  Howe,  with 
whom  Mrs.  Small  was  living.  She  was  call- 
ed' as  &  witness  by  the  other  side,  and  en 
cross-examination  testlfled  as  follows  on  this 
point: 

"What  did  Mr.  SmaU  leave  for? 

"1  don't  know  what  be  Left  for,  I  think  he 
got  mad  because  she  wouldn't  let  him  have  the 
book,— all  I  know  about  he  left  for.  He  want- 
ed to  lend  some  m<mey,  and  she  wouldn't  let 
him  have  the  book  to  keep  It.  And  she  said, 
'You  have  made  your  will,  and  yon  liave  left 
nothing  for  me;*  and  says,  'I  don't  know 
what  might  happen  to  George  and  his  family, 
and  1  think  I  wIU  keep  It  myself.'  •  •  • 

'TV'hat  did  he  say? 

"He  said  he  wanted  the  book,  and,  if  she 
didn't  give  It  up  in  such  a  time,  he  would 
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send  somebody  after  It  •  •  •  Tliat  was 

when  he  left,  November  28, 1896. 

"And  be  claimed  the  money  to  be  his,  and 
she  claimed  she  woold  bold  the  book  and 
make  tbe  most  of  It? 

"Yes,  sir. 

"What  did  she  do  with  It? 

"I  took  care  of  It,— put  It  away  for  her." 

After  this  colloquy,  and  after  ber  husband 
went  to  live  with  his  dausbter,  It  Is  true  that 
George  F.  Bowe,  claiming  to  be  acting  for 
Mrs.  Small,  made  an  inefTectnal  attempt  to 
draw  mon^  from  the  bank  on  this  account; 
and,  about  a  month  before  her  death,  Mrs. 
Small  appears  to  have  signed  a  will  be- 
queathing this  money  to  her  brothers  and  sis- 
ters; but  from  all  the  eTldence  It  is  Impos- 
^ble  to  resist  tbe  conclusion  that  this  deposit 
was  never  intended  as  an  absolute  gift  to 
Olive  C.  Small. 

Again,  "to  constitute  a  valid  gift  inter 
vivos,  the  giver  must  part  with  all  present 
and  future  dominion  over  the  property  given. 
He  cannot  give  It,  and  at  tbe  same  time  re- 
tain the  ownership  of  it.  There  must  be  a 
delivery  to  the  donee.  •  •  «  There  must 
be  an  Intention  to  give,  and  tbls  must  be 
carried  Into  effect  by  an  actual  delivery." 
Robinson  V.  Ring,  72  Me.  140.  See,  also, 
Northrop  v.  Hale,  73  Me.  66;  Bank  t.  Mer- 
rlam.  88  Me.  140,  33  Atl.  840. 

In  this  case  there  Is  no  evidence  that  Lum- 
ber Small  ever  delivered  this  deposit  book 
to  bis  wife  to  be  retained  as  her  property. 
The  fact  that  sh«  had  access  to  the  recepta- 
cle in  which  bis  papers  were  kept,  and  took 
the  book  Into  ber  personal  custody  without 
his  knowledge,  does  not  constitute  such  de- 
livery. No  act  is  shown  to  have  been  done 
by  him  for  the  purpose  of  passing  the  title  to 
her.  There  Is  an  absence  of  proof  of  both 
the  Intent  to  give  and  of  any  delivery  to  com- 
plete the  gift 

It  Is  therefore  the  opinion  of  tbe  court  that 
tbe  deposit  in  question  U  tiie  property  of 
Lumber  Small. 

Decree  accordingly. 


(90  Me,  628) 


SMITH  r.  SWBAT. 


(Suprone  Judidal  Oonrt  of  Maine.   Ang.  % 

1897.) 

Deed— DSSOBIPTIOR— BOUNDABIES— MOKUHBITTB. 

1.  Plaintiff  claimed  title  to  the  premises  de- 
manded under  three  mortgages  of  different  dates, 
the  last  two  of  which  have  been  foreclosed;  de- 
fendant under  a  fourth  mortgage  from  same 
mortgagors,  and  also  under  a  deed  from  the  as- 
signees of  the  mortgagors,  in  which  the  mortga- 
gors join,— the  deacriptioB  in  the  deed  being 
such,  as  the  defendant  contended,  as  to  embrace 
a  lai^rer  tract  than  that  covered  by  the  [daintiff's 
mortrages. 

The  land  described  in  the  several  mortgages 
was  bounded  in  each  as  follows:  "On  the  norUi 
b7  the  street  sometime  called  'West  End  Ave- 
noe';  od  the  east  by  land  formerly  of  James 
Humor,  deceased;  on  tbe  sonth  and  west  br  land 
of  John  A.  Rodick." 


Hie  premises  demanded  were  oonv^ed  ta 
tbe  mortgagors  by  three  sqtarate  eonve^mcet, 

the  last  two  being  additlons-to  the  first  purchase. 

The  descriptive  words  of  the  bounds  contain- 
ed in  tbe  title  deeds,  of  the  first  purchase,  to  the 
mortgagors,  are  Identical  with  those  contained  in 
the  several  mortgages.  Bnt  the  boundaries,  al- 
though identical  in  each-  mortgage,  and  although 
the  mortgages  were  given  at  different  times,  are 
true  and  correct  as  applied  to  the  facts  existing 
at  the  times  when  the  several  mortgages  were 
given. 

Tbe  mortgages  are  not  to  be  construed  to- 
gether, but  at  separate  Instruments,  and  In  ref- 
ence  to  tbe  facts  existing  at  tbe  differait  times 
when  they  were  given. 

The  same  terms  or  words  of  description, 
therefore,  although  identical  ia  the  several  mort* 
gages,  may  properiy  cover  and  indnde  distinct 
and  diCFerent  tracts,  being  descriptive  of  such 
tracts  as  bounded  at  the  date  of  the  different 
mortgages,  and  hence  may  cover  more  land  in 
one  case  than  In  another,  and  follow  a  receding 
line. 

The  boundaries  may  have  receded,  and  yet 
the  same  words  may  be  aptly  used  to  meet  the 
changed  conditions  at  the  time  when  the  mort- 
gages were  written. 

2.  A  particular  description  of  premises  con- 
veyed, when  such  particular  descnption  is  defi- 
nite and  certain,  will  control  a  general  reference 
to  another  deed  as  the  source  of  title. 

3.  Nor  will  a  clause  In  a  deed,  at  die  end  of  a 
particular  description  of  tbe  premises  by  metes 
and  bounds,  "meaning  and  intending  to  convey 
tiie  same  premises  conv^ed  to  me.'^eta,  either 
enlarge  or  limit  the  grant 

4.  When  a  deed  gives  a  boundary  by  land  of 
another,  tbe  true  line  of  the  ownership  of  the 
adjoining  land  is  the  monument 

5.  And  it  matters  not  whether  the  deed  of  tbe 
land  referred  to  is  recorded  or  not 

(Official.) 

iteport  from  supreme  Judidal  court,  Han- 

cocit  county. 

Action  by  Henry  St  John  Smith  against 
Lorenzo  D.  M.  Sweat  Submitted  on  report 
Judgment  for  plaintiff. 

H.  B.  Hamlin,  for  plaintiff.  J.  W.  Sy* 
monds,  D.  W.  Snow,  and  O.  6.  Oook,  for  de- 
fendant 

FOSTER,  J.  Tbls  Is  a  real  action  to  re- 
cover possession  of  a  parcel  of  land  In  Bar 
Etarbor  known  as  the  "West  End  Hotel 
Pw^rty,"  wblcb  parcel,  as  described  In 
plalntUTs  writ  Includes  three  lots,  marked, 
respectlTely,  "Birst  Purchase,"  '^Second  Pur- 
chase," and  "Tlilrd  Purchase,**  on  the  plan 
which  Is  made  a  part  of  the  case. 

West  Bad  Avmse. 


J.  A. 
Bodlck. 


Flnt  PDrobusi 

SMond  ForchoM. 

Third  Purehus. 

Jk»m 
Bamor. 


J.  A.  Rodick. 

The  i^alntlff  claims  title  under  three  mort- 
gages, and  foreclosure  of  the  second  and  third 
mortgages.    In  each  of  these  three  mort- 
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gages  the  descripthm  of  the  premlaea  !■  mb- 

stantlally  the  same. 

The  defendant  claims  under  a  fourth  mort- 
gage from  the  aame  mortgagors,  in  which  the 
description  Is  snbetantlally  the  same  as  In  the 
three  mwtgages  of  the  plaintiff,  and  also 
under  a  deed  from  the  assignees  of  the  orig- 
inal mortgagors,  in  which  the  mortgagors 
join,  tbe  description  In  the  deed  being  much 
fuDer,  and,  as  the  defendant  contends,  con* 
a  larger  tract  than  Is  conr^ed  either 
one  of  the  four  mortgages. 

The  defendant  claims  that  the  foor  mort- 
gagee conveyed  tbe  lot  which  upon  the  irtan 
Is  marked  "First  Pnrchue."  and  nothing 
more;  that  the  later  deed  to  him  from  the 
mortgagors  and  their  assignees  conveyed  to 
him  the  lots  whicb  are  marked  "Second  Pur- 
chase" and  "Third  Purchase." 

The  defendant  seasonably  disclaimed  any 
right,  title,  or  interest  in  the  lot  marked 
'•First  Purchase;"  and,  as  It  is  admitted  that 
he  was  not  in  possession  of  the  [vemlses 
marked  "First  Purchase"  at  the  time  this  ac- 
tion was  commenced,  the  real  question,  there- 
fore, is  whether  the  plalntlfTs  mortgages  cov- 
er the  second  purchase  and  third  purchase,  or 
only  BO  much  as  la  marked  "First  Purchase" 
upon  the  plan. 

The  qu^on  at  Issue,  then.  Is  In  reference 
to  the  true  construction  of  the  three  mort- 
gages under  which  the  i^alntlff  claims  title. 
He  cannot  prevail  upon  the  issue  raised 
the  pleadings,  unless  he  proves  title  as 
against  the  defoidant  to  the  part  not  ffl»> 
claimed. 

All  tbe  property  was  at  one  time  owned 
Oren  M.  Shaw  and  Fred  A.  Shaw,  who  for  a 
long  time  conducted  the  West  End  Hotel  nn- 
6a  the  firm  name  of  O.  M.  Shaw  &  Son,  and 
from  whom  both  parties  to  this  action  claim 
title. 

At  tbe  time  when  the  first  mortgage  was 
given  to  plaintiff  (March  17, 1881),  the  Shaws 
were  owners  of  the  first  purchase  uid  second 
purchase,— tbe  first  purchase,  iny  deeds  of  un- 
divided halves  from  one  James  P.  Armt»iist 
dated  May  7,  1880,  and  March  17,  1881;  and 
the  second  purchase,  by  deed  from  John  A. 
Bodick  dated  May  26,  1880,  though  not  re- 
corded till  November  26,  1881. 

The  description  of  the  premises  contained 
in  the  mortgage  Is  as  follows;  **A  certain  par- 
cel of  real  estate,  situated  at  Bar  Harbor,  in 
the  town  of  Eden,  Hancock  county,  state  of 
Maine,  to  wit,  the  parcel  known  as  the  'West 
End  Hotel,*  or  'Haywood  House  Lot,'  and 
bounded  as  follows,  to  wit:  On  tbe  north 
the  street  sometime  called  *WeBt  IDnd  Ave- 
nue'; on  the  east  by  land  formaly  of  James 
Hamor.  deceased;  on  tbe  south  and  west  Iqr 
land  of  John  A.  Rodlck,— and  containing  one 
acre,  more  or  less.  Also,  all  tbe  plant  of 
said  West  End  Hotel,  including  the  furniture, 
fittings,  tools,  apparatus,  and  all  other  per- 
sonal proper^  used  In  the  business  of  carry- 
ing on  said  hotel,  and  appertaining  thereto, 
wherever  the  same  may  now  be  situate. 


"Meaning  and  intending  hereby  to  convoy 
all  tbe  right,  title,  and  Interest  which  we  ac- 
quired by  deed  of  James  P.  Armbmst  to  us, 
dated  May  7,  A.  D.  1880,  recorded  In  Han- 
cock r^stry  of  deeds,  Book  172,  page  100, 
and  deed  from  said  Armbrust  to  us  of  even 
date  herewith.  Also,  all  renewals  of  the 
aforesaid  personal  property,  and  all  personal 
property  which  may  hereafter  be  put  ui>on 
the  premises  for  hotel  uses;  but  all  groceries 
and  other  supplies  for  consumption  by  guests 
or  servants  are  excluded  from  this  mortgage." 

The  second  and  third  mortgages,  dated,  re- 
spectively, September  20,  1882,  and  Septem- 
ber 15,  18SS,  are  identical  in  description  of 
the  premises,  so  far  as  the  language  Is  con- 
cerned, except  In  the  clause  "meaning  and 
Intending,"  etc.,  the  word  "Include"  Is  used 
Instead  of  tbe  word  "convey." 

The  two  Armbrust  deeds,  to  which  refer- 
ence Is  made  in  all  tbe  mortgages,  and  by 
which  the  Shaws  received  tlUe  to  the  "first 
purchase,"  contain  the  following  description: 
"A  certain  parcel  of  real  estate,  situated  at 
Bar  Harbor,  In  the  town  of  Eden,  Hancock 
county,  state  of  Blaine,  to  wit:  The  parcel 
known  as  the  'West  End  Hotel,'  or  'Hay- 
wood House  Lot,*  and  bounded  as  follows, 
to  wit:  On  the  north  by  tbe  street  some- 
times called  'West  End  Avenue';  on  the  esst 
by  land  formerly  of  James  Hamor,  deceased; 
on  the  south  and  west  by  land  of  John  A. 
Rodiek,— and  containing  one  acre,  more  or 
less.  •  •  •  Also,  •  •  •  all  tbe  plant  of 
said  West  End  Hotel,  indudlng  the  furniture, 
fittings,  tools,  apparatus,  and  all  perB<mal 
property  used  In  the  business  of  carrying  on 
said  hotel,  and  aivertainlng  thereto,  wherev- 
er tbe  same  may  now  be  situate." 

The  descriptive  words,  therefore,  not  only 
of  the  Armbrust  deeds,  but  of  the  several 
.mortgages,  may  be  said  to  be  IdenticaL  Tbe 
fact  that  tbe  Armbrust  deeds  cover  only  the 
first  purchase,  and  that  In  tbe  mortgages  ref- 
erence Is  made  to  tbe  Armbrust  deeds,  "mean- 
ing and  Intending  hereby  to  convey  all  the 
right,  title,  and  interest  which"  the  mor^ 
gagors  acquired  by  those  deeds,  is  the  cause 
of  whatever  contention  there  is  In  this  case, 
and  compels  the  court  to  determine  whether 
the  plaintiff's  mortgages  cover  the  first  pur- 
chase only,  or  tbe  first  purchase,  second  pur- 
chase, and  third  purchase.  To  ascertain  this, 
we  must  consider,  not  only  the  language  con- 
talned  In  tbe  mortgages,  but  the  existing  state 
of  facts  at  tbe  time  when  the  several  mort- 
gages were  given.  When  this  Is  done,  we 
think  the  question  propounded  by  the  de- 
fense may  be  properly  answered,  viz.:  How 
is  it  possible  to  enlarge  the  exact  description 
contained  in  tbe  titie  deeds  to  the  mort- 
gagors of  the  first  purchase  so  as  to  make 
the  same  terms,  without  diminution  or 
change,  cover  and  include  a  larger  tract? 

When  tiie  first  mortgage  was  given,  the 
mortgagors  owned  both  the  first  purchase 
and  tbe  second  purchase.  Tbe  first  purchase, 
1^  description  In  the  Atmlniist  deeds  of  con> 
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veyance  to  tbe  mortgagors,  was  bounded  on 
the  west  and  south  by  land  of  John  A.  Ro- 
dlck;  on  tbe  east  by  land  formerly  of  James 
Hamor,  deceased;  and  on  tbe  north  by  West 
End  ayenue.  When  the  first  purchase  was 
enlarged  adding  to  it  the  second  purchase, 
tbe  first  purchase  was  no  longer  bounded  on 
the  sontb  and  west  by  land  of  John  A.  Rodick, 
but  by  land  of  tbe  mortgagors  themselves, 
which  they  bad  purchased  from  said  Rodicic 
Notwithstanding  tbe  language,  descriptive  of 
the  premises,  contained  in  the  first  mortgage 
is  Identical  with  that  in  the  deeds  from  Arm- 
bmst  conTeylng  the  first  purchase,  yet,  when 
that  mortgage  was  given,  the  mortgagors  be- 
ing the  owners  of  tbe  first  purchase  and  sec- 
ond purchase,  It  Is  not  correct  as  boimdlng 
the  first  purchase  merely,  but  is  correct  In 
bounding  the  first  purchase  as  enlarged 
the  second  pnrcbase. 

But  the  defense  claims  that  Inasmuch  as 
the  language  of  the  deacrlpticm  in  the  Arm- 
brust  deeds  and  the  plalntUTs  mortgage  are 
Identical,  the  clause,  "meaning  and  Intending 
liiereby  to  convey  all  the  right,  title,  and  In- 
terest which  we  acquired  by  deed  of  James 
■P.  Armbrust  to  us,  dated  May  7th,  A.  D. 
1880,  recorded  In  Hancock  registry  of  deeds, 
Book  172,  page  '190,  and  deed  from  said  Arm- 
brust to  us  of  even  date  herewith,"  limits  the 
grant  to  only  so  much  as  was  covered  by  the 
Armbrust  deeds,  or  tbe  first  purchaae.  This, 
it  Is  claimed,  is  strengthened  by  the  fact  that 
reference  Is  also  made  to  the  quantity-  of 
"one  acre,  more  or  less." 

We  do  not  tbink  tbe  position  of  tbe  defense 
can  be  sustained. 

It  is  too  well  settled  to  require  the  citation 
of  authorities  that  a  particular  description  of 
premises  conveyed,  when  such  particular  de- 
scription Is  definite  and  certain,  will  control 
a  general  reference  to  another  deed  as  the 
source  of  title. 

So  a  clause  in  a  deed,  at  tbe  end  of  a  par- 
ticular description  of  the  premises  by  metes 
and  bounds,  "meaning  and  Intending  to  con- 
vey the  same  premises  conveyed  to  me,"  etc., 
does  not  enlarge  or  limit  tbe  grant  Brown 
V.  Heard,  85  Me.  2»4,  27  Atl.  182;  Hobbs  v. 
Payson,  85  Me.  488,  27  AU.  519,  and  cases 
cited.  Tbe  exception  to  this  rule  Ls  where 
the  particular  description  of  land  by  metes 
and  bounds  Is  uncertain  and  Impossible. 
Then  a  general  description  In  tbe  same  con- 
veyance will  govern.  Sawyer  v.  Kendall,  10 
Gush.  241;  Hatbom  t.  Hinds,  69  Me.  326. 
329, 

In  the  present  case  tbe  land  described  In 
tbe  first  mortgage  was  particular^  described 
and  definitely  bounded,  "on  the  north  by  the 
street  sometime  called  'West  Eted  Avenue'; 
on  the  east  by  land  formerly  of  James  Ham- 
or, deceased;  on  the  south  and  west  by  land 
of  John  A.  Bodlck."  Any  reference  to  tbe 
source  of  the  mortgagor's  title,  or  what  was 
meant  or  Intended  to  be  conveyed,  cannot 
limit  the  grant  with  bounds  as  definite  as 
those  contained  in  this  mortgage.    To  bold 


otherwise  would  give  a  construction  to  th« 
mortgage  as  embracing  only  the  first  pur- 
chase, with  boundaries  on  the  west  and  south, 
not  aa  they  existed  at  tbe  date  of  tbe  mort- 
gage, but  as  they  formerly  were,— not  by  land 
of  John  A.  Bodlck,  but  by  laud  of  the  mort- 
gagors that  was  formerly  land  of  John  A. 
Rodick. 

What  has  been  said  In  reference  to  the 
first  mortgage  applies  equally  to  the  plain- 
tlCTs  second  mortgage,  of  September  20, 1882, 
which  contains  precisely  the  same  descriin 
tion  as  the  first.  Tbe  mortgagors  owned  the 
same  property  at  the  date  of  the  second  mort- 
gage as  at  the  date  of  the  first,— the  first  pur- 
chase and  the  second  purchase.  If  the  plain- 
tlfTs  first  mortgage  embraced  these  two  pur- 
chases, then  tbe  second  mortgage  did  also. 
The  boundaries  named  In  each  were  the 
same,  and  tbe  same  boundaries  existed  at  the 
time  when  the  second  mortgage  was  execut- 
eu  as  when  the  first  one  was. 

The  third  purchase  was  made  February  16, 
1887,  thereby  enlarging  tbe  pared  embraced 
in  tbe  first  and  second  purchases.  After  this, 
the  third  mortgage  was  given  to  tbe  plaintiff, 
dated  September  15,  1888,  the  descriptive 
words  of  the  real  estate  thereby  conveyed 
being  identical  with  the  two  previous  mort- 
gages. After  the  third  purchase  had  en- 
larged tbe  premises  embraced  in  the  first  pur- 
chase and  second  purchase,  the  whole  par- 
cel, as  thus  constituted,  was  bounded  the 
same  aa  before  tbe  enlargement,  viz.  on  the 
north  by  the  same  avenue,  on  the  west  and 
south  by  land  of  John  A.  Rodick,  and  on  the 
east  by  land  fwrnerly  at  James  Hamor,  de- 
ceased. 

When,  therefore,  the  description  contained 
in  plalntJfrs  third  mortgage  is  applied  to  tbe 
parcel  thus  enlarged,  It  certainly  Is  a  de- 
scription which  by  metes  and  bounds  em- 
braces the  enlarged  parcel,  notwithstanding 
the  words  of  the  description  are  Identical 
with  those  in  tbe  deeds  conveying  title  to  the 
first  purchase  from  Armbrust  to  the  mort- 
gagors. 

Therefore  it  Is  possible  that  successive  mort- 
gages, each  describing  the  mortgaged  estate 
by  words  identically  the  same,  may  embrace 
and  convey  different  parcels,  when  such  Is 
the  intention  of  tue  parties.  This  intention 
may  be  considered  as  effectually  expressed  in 
the  writing,  when  the  description  Is  plain, 
specific,  and  adequate  to  convey  the  same. 
Elathom  T.  Hinds,  supra.  Th««  Is  no  am- 
biguity in  tlieae  descriptions.  Fixed  and  def- 
inite boundaries  are  given,  and  these  bound- 
aries must  prevail,  unless  we  are  to  attach 
more  Importance  to  a  mere  reference  to 
source  of  title,  or  an  Intention  clause,  than  to 
specific  descriptions;  and  this,  as  we  have 
seen,  cannot  be  done.  Words  of  reference 
or  of  explanation  or  intention  never  destroy 
a  specific  grant. 

It  Is  true  that  tbe  particular  descriptiona  In 
plaintiff's  first  two  mortgages  are  tbe  same, 
and  It  is  proper  that  they  should  be,  tM 
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thej  corer  the  s&me  land,  the  first  purchaae 
mnd  the  eecona  pnrcbaae;  bati  while  the  par- 
ticular words  employed  in  the  third  mort- 
sage  are  Identically  the  same  as  In  the  oth- 
«r  two,  yet  In  fact  the  description  Is  not  the 
same,  because  by  Its  definite  and  iveclse 
boundaries  It  covers  more  land.  Bach  mort- 
gage is  to  be  construed  by  itself.  The  one 
has  not  necessarily  any  connection  with  el< 
ther  of  the  others.  Henoe  the  same  words 
of  description  employed  In  snccesslve  mori> 
g^es  may  cover  more  land  In  one  case  than 
In  another,  and  follow  a  receding  line.  The 
words  of  description  In  the  auccesslre  mort- 
gages may  be  the  same,  and  yet  may  refer  to 
difTerent  boundaries.  The  boundaries  may 
hare  receded,  as  In  the  prMent  case,  and  yet 
the  same  words  may  be  aptly  used  to  meet 
the  changed  conditions  at  the  time  when  the 
mortgages  were  written. 

To  Illustrate:  A.  owns  a  idece  of  land 
bounded  on  the  south  and  west  by  land  of 
R,  and  mortgages  to  0.  with  such'  boundar 
rles.  Snbeequently  A.  buys  another  piece 
vt  adjoining  land  from  B.,  but,  with  this  ad- 
dition, A..'b  land  is  still  bounded  on  the  south 
and  west  by  land  of  B.  A.  again  mor^agea 
to  0..  using  the  same  words  of  description  as 
In  the  first  mortgage;  that  is,  bounding  his 
land  on  the  south  and  west  by  -  land  of  B. 
Can  tuore  be  any  donbt  that  O.  would  acquire 
title  by  mortgage  to  both  of  A/s  lots?  Tet 
here  Is  a  receding  line.  Here  is  a  case  where 
we  words  of  description  In  A.'s  second  mort- 
gage are  the  same  as  In  the  first  mortgage, 
and  yet  corer  aud  convey  more  land.  "When 
a  deed  gives  a  boundary  by  land  of  another, 
the  true  line  of  the  ownership  of  the  adjoin- 
ing land  is  the  monument"  Jewett  t.  Hns- 
eey,  70  Me.  433.  And  it  matters  not  whether 
the  deed  of  the  land  referred  to  be  recorded 
or  not.  Bryant  v.  Railroad  Co..  78  Ue.  31% 
»  Atl.  736. 

With  the  view  which  we  have  taken  In  ref- 
erence to  the  plaintiff's  mortgages,  It  be- 
comes unnecessary  to  enter  farther  into  de- 
tail In  reference  to  the  tacts  In  the  case,  or 
what  might  be  adduced  in  support  at  the  In- 
tention of  the  mortgagors  to  convey  by  their 
mortgages  the  land  described  in  each. 

The  entry  must  be: 

Judgment  for  the  plaintiff  for  the  land  de- 
minded. 

;Mlla  BK) 

inJLi;EIN  T.  PENOBSCOT  LOO-DBITINa 
00. 

(SBprane  Judicial  Court  of  Maine.    Bapt  20, 

1887J 

L0Q*I>RIVIIta  COHFAHISB  —  CBARTBB  —  CoiTRTllUO* 

TiON— Waters— DAjfft—CoKflTiTUTioSAL  Law. 

^  1.  By  the  act  Incorporating  the  Penobscot  Log- 
Ociving  Gompaay,  paased  in  1846,  the  legislatnce 
In  terms  autnomed,  and  &  effect  required,  the 
company  to  "drive  all  logs  and  other  umber  that 
may  be  In  the  West  Branch  of  Penobicot  river 
between  Chesnocook  dam  and  the  East  Branch 
to  any  place  at  or  above  the  Penobscot  boon 


vrticn  logs  an  nsually  lafled.**  At  that  data 
the  only  rafting  place  was,  and  ever  since  has 

been,  at  the  Penobscot  boom,  and  no  one  then 
expected  there  ever  would  be  any  other.  To  en- 
able the  company  to  successfully  perform  the 
imperative  and  reqxmslble  dndes  imposed  on  It, 
tiie  le^slature  granted  to  It  tiie  superior  ana 
controUing  use  of  the  waters  of  the  West  Brantdi 
for  its  purposes.  To  that  end,  it  was  authorized 
to  elesr  the  rirer  of  any  obstructions  to  log  driv- 
ing; to  maintain  dams  and  booms,  and  otb^  nec- 
essary erections;  to  create  flowage  u^n  lands  of 
private  owners,  and  par  for  any  injury  caused 
thereby,  under  the  exercise  of  the  power  of  emi- 
nent domain;  end  to  adopt  modes  and  methods 
generally  by  whidi  it  could  collect  together  great 
masses  of  water,  and  control  and  utilize  them 
for  driving  all  the  logs  in  that  branch  of  the 
riv^  together. 

An  unbroken  practice  of  this  Idod  continued 
until  1805,  when  toe  ^aintiff  had  a  gnsntity  of 
pnip  logs  in  the  West  Branch,  below  Chesnncook 
dam,  and  above  the  Bast  Braneb,  which  be  hi- 
tended  to  have  driven  down  to  Montague,  not 
a  place  where  logs  are  usually  rafted,  situated 
some  distance  on  the  main  river  above  the  Pm- 
obscot  boom.  He  claimed  that  he  was  entitled 
to  a  head  of  water  through  the  gates  of  Gheeun- 
cook  dam  to  drive  his  logs  in  advance  of  the 
company's  general  drive,  while  the  company 
claitned  that  it  had  the  right  to  drive  his  logs 
with  its  own, 

EM,  that  the  company  was  not  obliged  to 
drive  the  plaintiff's  logs,  nor  had  It  the  right  to 
drive  them  without  me  owner's  consent,  inas- 
mufh  as  Montague  was  not  at  the  time  a  usual 
rafting- [dace  for  logs. 

2.  Hdd,  also,  that  the  plaintiff  was  not  entitied 
to  any  portion  of  the  stores  or  reserves  of  water 
at  the  time  slresdy  accumulated  within  the  dams' 
of  the  defendant  company,  and  that  the  company 
oould  not  be  reaulred  to  rdease  any  prathm.  of 
the  same  throngn  its  gates  or  works  for  the  ben-, 
efit  of  tiie  plaintiff. 

8.  Held,  further,  that  the  plaintiff  was  not  en- 
titied to  draw  through  the  company's  dam  what 
would  be  the  natural  run  of  the  river,  so  long  as 
the  company  was  retaining  It  for  the  acquisition 
of  stores  of  water,  wovided  it  needed  the  same, 
or  would  be  Uk^  to  need  the  same,  for  driving 
its  own  logs. 

.4.  It  la  too  late  In  the  hlstorr  of  the  queation 
In  this  state  to  contend  that  me  state  baa  not 
the  constitutional  power  to  grant  superior,  w 
even  exclusive,  privileges,  In  the  use  of  its  ^oUic 
rivers,  either  to  persona  or  corporations. 

(Official.) 

Report  from  supreme  judicial  court,  Pen- 
obscot county. 

Action  on  the  case  by  Oharies  W.  Mullen 
against  the  Penobscot  Log-XMvlng  Company. 
Sntanltted  on  report  for  dedslon  as  to  the 
question  whether  the  action  can  be  malh- 
talned.  Action  to  stand  for  trial. 

The  defendant  corporation  was  chartered 
by  the  state  of  Maine  to  Improve  the  naviga- 
tion of  Penobscot  river  and  its  tributaries, 
to  facilitate  the  driving  of  logs.  The  plain- 
tiff claimed  that  he  was  injured  by  withhold- 
ing of  the  water  needed  to  drive  his  logs; 
that  he  was  entitied  by  law  to  enough  of  the 
water  stored  by  the  dams  of  the  defendant 
corporation  to  drive  his  logs.  He  also  claim- 
ed that  he  was  entitied  to  the  use  of  the 
natural  flow  of  the  river,  and,  in  an  addi- 
tional count,  charged  the  defendant  corpora- 
tion with  depriving  him  of  water  for  hla  drive 
in  a  needless  and  unreasonable  manner,  . 

The  defendant,  by  Its  pleadings,  claimed 
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that  under  the  provisions  of  Its  charter  It  vu 
alone  entitled  to  drlre  the  logs  In  qu^tion; 
that  the  plaintiff  had  no  right  to  drive  his  logs 
at  this  place,— although  admitting  that  Mon- 
tague, the  destination  of  the  plaintiff's  logs, 
and  which  place  of  destination  was  made 
known  to  the  defendant,  was  not  a  place 
where  logs  were  lunaily  rafted,  within  the 
meaning  of  the  provisions  of  Its  charter,  and 
also  admitting  that  such  of  the  plaintiff's  logs 
as  It  tool£  into  Its  drive  It  did  not  deliver  at 
said  Montague. 

The  defendant  further  claimed  that  It  was 
entitled  to  the  natural  flow  of  the  river  for 
driviog  purposes,  to  the  exclusion  of  the  plain- 
tiff, and  that  it  was  entitled  to  the  use  of  all 
the  water  In  the  river  stored  bj  Its  dams  for 
driving  purposes,  to  the  exclusion  of  the 
plaintiff. 

Upon  the  reading  of  the  writ  and  the  plead- 
ings In  the  case,  and  after  admissions  by  the 
defendant  that  Montague,  the  place  of  des- 
tination of  plaintiff's  logs,  while  above  the 
Penobscot  boom,  was  not  a  place  where  logs 
were  usually  rafted,  within  the  meaning  of 
the  provisions  of  defendant's  charter,  and 
that  such  of  plaintiff's  logs  as  were  In  Its 
drive  It  did  not  deliver  at  Montague,  though 
plaintiff  himself  there  stopped  such  of  his 
logs  as  he  could,  the  justice  presiding  reported 
the  case  to  the  full  court,  to  see  If  the  action 
was  maintainable,  and  upon  what  grounds 
maintainable,  before  an  expensive  trial  xtpon 
the  facts.  The  case  was  then  submitted  to 
the  full  court  upon  the  following  pro[)osltlons: 
If  the  action  can  be  m&lntalned  by  proof  up- 
on the  count  In  the  writ  alleging  damages 
for  being  deprived  of  the  natural  run  of  wa- 
ter In  the  river,  or  If  maintainable  upon  the 
count  In  the  writ  which  declares  for  dam- 
ages sustained  by  the  plaintiff  by  the  defend- 
ant's refusal  to  allow  him  the  use  of  the 
waters  k^t  in  reserve  by  the  defendant's 
danu,  then  the  action  was  to  stand  for  trial; 
or,  If  the  court  should  l>e  of  opinion  that  fhe 
action  may  be  maintained  under  the  other 
count  of  the  writ,  declaring  for  damages  in 
general  terms,  but  covering,  perhaps,  no  more 
than  the  causes  alleged  in  the  other  two 
counts,  then  the  action  was  to  stand  for  trial; 
and  If,  in  the  opinion  of  the  court,  the  action 
was  not  maintainable  tqran  elthar  of  the 
counts  In  the  writ,  then  the  plaintiff  lo  be 
nonsuit 

All  the  public  and  {slvate  and  special  acts 
of  the  legislature  touching  the  subject  to  be 
regarded  as  facts  proved  in  the  case. 

a  F.  Woodard,  for  plaintiff.  F.  H.  Apple- 
ton  and  H.  B.  GhapUn,  for  defendant 

PETERS,  O.  J.  The  plaintiff  had  certain 
pulp  logs  that  bad  been  driven  out  of  a 
stream  tributary  to  the  West  Branch  of  the 
Penobscot  river,  at  a  place  below  the  Chesun- 
cook  dam,  a  structure  maintained  by  the  de- 
fendant corporation  on  the  West  Branch  for 
the  parirase  of  creating  a  head  of  water  for 


driving  logs;  and,  designing  to  have  his  logs 
driven  down  the  West  Branch '  as  far  as 
Montague,  where  there  was  a  mill  for  man- 
ufacturing such  logs  Into  pulp,  be  desired  to 
drive  them  along  in  advance  of  the  main 
body  of  logs  to  come  down  the  West  Branch, 
knowing  that,  if  bis  logs  became  mixed  wltb 
those  logs,  many  of  them  would  necessarily 
be  carried  Into  Penobscot  boom,  some  miles 
below  Montague,  there  being  no  booms  and 
gap  for  the  separation  and  sorting  of  logs  at 
the  latter  place,— the  Penobscot  boom  being 
the  place  of  destination  of  logs  generally 
coming  down  all  the  branches  of  Penobscot 
river.  Having  a  scarcity  of  water  for  driv- 
ing his  logs  In  the  manner  and  at  the  time 
desired  by  him,  the  plaintiff  claims  that  he 
was  by  law  entitled  to  water  enough  from 
tb»  stores  reserved  within  the  cori>oratlon 
dam  for  effectuating  his  purpose.  And  ttiat 
la  the  principal  qnestlon  presented  here. 

It  cannot  reasonably  be  questioned  that  the 
legislature  intended  to  impose  Imiwrtant  re- 
sponsibilities on  the  company,  and  to  grant 
to  It  powers  and  prlvll^es  commensurate 
with  the  responsibilities  and  duties  to  be  by 
It  assumed,  and  that,  to  enable  It  to  perform 
the  duties  of  Its  trust  effectually, .  It  con- 
ferred upon  the  company,  If  not  an  exclusive, 
certainty  a  superior  and  prior,  right  to  the 
use  of  all  the  head  of  water  available  on  the 
river  for  the  purpose  of  driving  logs.  The 
company  has  no  stock,  and  can  declare  no 
dividends.  It  represents  the  public,  and  not 
individuals. 

There  was  great  reason  for  such  legislation. 
Experience  had  demonstrated  that  a  combin- 
ed drive  of  all  the  logs  in  that  branch  of  the 
river  and  its  trlbntarles  could  be  successful- 
ly made  by  a  use  of  all  Its  waters  combined, 
when  separate  drives  by  a  separation  and 
division  of  the  same  water  would,  as  a  rule, 
result  In  failure.  It  was  apparent  that  logs 
could  be  driven  more  cheaply  and  «pedi- 
tiously  together.  Further,  Individual  ownen 
could  not  afford  to  improve  the  navigation 
of  the  river,  while  the  company  could.  Un- 
der the  old  experience,  some  owners  would 
get  their  logs,  to  the  exclusion  of  others,  and 
thereby  useless  competitions  and  strifes  were 
engendered.  Under  the  new  experience,  all 
owners  get  their  logs  alike.  And  the  new 
system  has  stood  the  test  of  time,  for  }nst 
half  a  century,  successfully  and  well. 

A  glance  at  some  portions  of  the  acts  af- 
fecting the  company  will  illustrate  the  legis- 
lative Intent  in  relation  to  the  excluslveness 
of  both  the  duties  and  powen  belonging  to 
the  company.  All  of  such  acts  are  enumerat- 
ed In  the  special  plea  or  brief  statement  filed 
by  the  defense,  there  being  14  of  them  in  all. 

Section  1  of  Its  charter,  approved  August 
10,  1816.  describes  what  its  active  duties 
shall  be:  "Said  company  may  drive  all  logs 
and  other  timber  that  may  be  In  the  West 
Branch  of  Penobscot  river  between  the  Ches- 
uncook  dam  and  the  East  Branch,  to  any 
place  at  or  above  tb^  Penobscot  boom,  where 
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toga  are  OBoally  ratted,  at  as  early  a  period 
as  practicable.  And  said  company  may  for 
the  purpose  aforesaid,  clear  out  and  improve 
the  naTl^tlon  of  the  river  between  the 
points  aforesaid,  remove  obstructions,  break 
jams  and  erect  booms  where  the  same  may 
be  lawfully  done,  and  shall  have  all  the  pow- 
ers and  privileges  and  be  subject  to  all  the 
liabilities  Incident  to  corporationa  of  a  sim- 
ilar nature." 

Section  8  of  the  charter  Informs  tbe  owners 
of  logs  of  their  duties,  as  follows:  "Every 
owner  of  logs  or  other  timber  which  may  be 
In  said  West  Branch,  between  said  Chesun- 
cook  dam  and  said  Bast  Branch,  or  which 
may  come  therein  during  tbe  season  of  driv- 
ing and  Intended  to  be  driven  down  said 
West  Branch,  shall  on  or  before  the  fifteenth 
day  of  May.  In  that  year,  file  with  the  clerk  a 
statement  in  writing,  signed  by  sucb  owner 
or  owners,  bis  or  their  authorized  agent,  of 
all  such  togs  or  timber,  the  number  of  feet 
board-measure  of  all  such  logs  or  timl)er, 
and  the  marks  thereon:  and  tbe  directors  or 
one  of  them  shall  require  such  owner,  or 
owners,  or  agents,  presenting  such  statement 
to  make  oath  that  the  same  1b,  In  his  or  their 
Judgment  and  belief,  true,  which  oath  the 
directors  or  either  of  them  are  hereby  em- 
powered to  administer.  And  if  any  owner 
sbaU  neglect  or  refuse  to  file  a  statement.  In 
the  manner  herein  prescribed,  the  directors 
may  assess  such  delinquent  or  delinquents, 
for  bis  or  their  proportion  of  such  expenses, 
such  sum  6r  sums  as  may  be  by  the  directors 
considered  just  and  equitable." 

By  a  special  act  approved  July,  1849,  the 
Jurisdiction  of  the  company  was  extended  to 
the  head  of  Ghesuncook  Ia.ke,  Instead  of  at 
the  foot  of  the  lake,  as  before,  and  certain  ad- 
ditional duties  were  Imposed  on  the  company 
by  the  act,  which  are  as  follows:  "Section 
1.  The  Penobscot  Ixig  Driving  Company  may 
drive  all  logs  and  lumber  between  the  head 
of  Ghesuncook  Lake  and  the  East  Branch,  in- 
stead of  between  the  Ghesuncook  dam  and 
the  East  Branch,  and  with  all  the  powers, 
rights  and  privileges,  and  under  tbe  same 
conditions,  limitations  and  restrictions,  as  Is 
provided  In  the  act,  to  which  this  Is  addi- 
tional; and  may  assess  according  to  tbe  pro- 
visions of  said  act,  a  sum  not  exceeding  twen- 
ty-flve  cents  for  each  thousand  feet,  board 
measure.  In  addition  to  the  sum  of  sixty-two 
and  jne-half  cents,  as  provided  for  In  the 
foorth  section  of  said  act,  for  the  marpose  of 
paying  the  expenses  of  driving  said  loga  and 
lumber  across  said  lake. 

"Sec.  2.  The  said  corporation  may,  and  It 
shall  be  their  duty  to  build  all  the  boom  or 
booms  which  may  be  necessary  above  the 
lake,  but  not  to  impede  the  navigation  of  tbe 
same." 

By  an  act  approved  March  2,  1864.  the  dn- 
ties  of  the  company  are  defined  and  limited 
In  a  certain  respect,  as  foUows:  "Section  1. 
Said  company  shall  adopt  as  the  basis  of 
their  assessments  the  boom  scale  of  the 


obscot  boom,  or  what  shall  be  equal  to  that 
scale,  to  be  determined  In  all  cases  of  donbt 
by  tbe  directors. 

"Sec  2.  Said  company  shall  be  under  no 
obligation  to  drive  any  logs  coming  into  the 
Ghesuncook  Lake  at  any  other  point  than 
from  the  main  West  Branch,  unless  season- 
ably delivered  to  them  at  the  bead  or  outlet 
of  said  lake." 

Again,  by  an  act  approved  February  11, 
1860,  the  powers  of  the  company  are  enlarged, 
as  follows:  "Sec  2.  Said  company  may  make 
contracts  for  driving  or  assist  In  driving  logs 
outside  of  the  limits  of  the  company,  on  the 
Penobscot  waters;  and  for  any  sum  due  for 
such  living,  the  same  Uen  shall  exist  and 
be  enforced  In  tbe  same  manner  as  is  pro- 
vided for  other  logs. 

"Sec.  3.  Said  company  may  build  or  assist 
In  building,  and  keep  In  repair  any  steamboat 
or  other  ctaft,  that  in  their  opinion  or  in  the 
opinion  of  the  directors  may  be  advantageous 
in  facilitating  the  progress  of  the  drive,  the 
expose  of  which  may  be  apportioned  upon 
the  logs  of  different  yean  as  tbciy  may  think 
proper." 

Still  again,  by  act  approved  January  28, 
1876,  the  duties  of  the  company  were  In  part 
defined  as  follows:  "Sec  2.  Said  company 
shall  be  under  no  obligation  to  drive  ahy 
logs  coming  Into  the  Ghesuncook  Lake  at  any 
other  point  than  from  the  main  West  Branch 
or  the  Cancomgomoc  stream,  unless  season- 
ably delivered  to  It  at  the  head  or  outlet'  of 
said  lake,  or  at  the  mouth  of  said  stream." 

By  an  act  approved  February  24,  1883,  In 
order  that  the  company  might  Increase  Its 
supplies  of  water,  and  for  other  purposes,  It 
was  further  provided,  as  follows:  "Section  1. 
The  Penobscot  Log-Driving  Company  may 
build  and  maintain  a  dam  across  the  outlet 
of  each  of  the  lakes  Cancomgomoc,  in  the 
county  of  Piscataquis,  and  Mllllnocket,  in 
tbe  county  of  Penobscot,  to  raise  a  head  of 
water  on  each  of  said  lakes  for  log-drlvlng 
purposes  only.  Said  corporation  may  take 
land  on  which  to  build  each  of  said  dams, 
and  may  flow  contiguous  lands.  For  land 
taken,  and  for  land  flowed,  the  parties  may 
agree  upon  the  damages,  but  if  the  damages 
are  not  mutually  adjusted,  the  owner,  or 
party  Injured,  may  be  compensated  In  full 
by  the  payment  of  such  sums  as  may  be  de- 
termined by  the  commissioners  to  be  i^polnt- 
ed  by  the  supreme  judicial  court  in  and  tor 
the  county  where  the  land  Is  situate,"  etb. 

Now  there  was  an  obstacle  In  the  way  of  a 
complete  control  of  the  river  by  the  dtfendant 
company.  In  the  existence,  within  Its  limits 
under  Its  amended  charter,  of  a  company 
owning  a  dam  at  the  outlet  of  Chesuncbok 
Lake,  wUh  a  right  of  coUecting  a  toll  on  all 
logs  passing  over  such  dam.  The  company 
could  not  purchase  tbe  dam,  having  neither 
money,  nor  the  means  'of  raising  monfey,  to 
buy  It  with,  as  it  was  empowered  to  assess 
logs  only  for  the  legitimate  and  necessary 
expenses  of  driving  the  logs.  Bat  a  schema 
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wu  bit  i^n  to  allow  fht  toll  to  c(mfliine 
until  tbe  owners  iboiild  be  r^bureed  for  tiie 
balance  due  on  Iti  cost,  with  expcxues  and 
intereit;  and  the  dam  then  to  become  tbe 
property  ot  tbe  log-drlvIng  compaiiy.  And 
so  the  l^Blatore  provided,  amonff  oth&  de- 
tails, by  chaptar  86  of  the  Laws  of  1847,  cer^ 
tain  riehta  for  the  owners  of  CbesuncoQk 
dam,  "upon  the  further  condition  that  if  said 
corpontloa  shall  collect  tbe  sum  tai  tolls  as 
prorided  In  12ie  second  section  of  tbia  act, 
undev  and  1^  Tlrtae  of  this  act.  It  shall  be 
tat  foil  compensation  to  said  corporation  for 
their  s^d  dam,  and  then  the  same  shall  be- 
come the  property  of  the  Penobscot  Log- 
Driving  Coq^pany,  and  be  free  to  the  puDlIe 
without  the  payment  of  tolL**  Tbe  same  act 
contains  precisely  the  same  provisions  as  to 
tbe  North  Twin  dam,  situated  on  a  loww 
lake,— tbe  defendant  company  to  have  and 
own  tbe  same  when  tbe  own»a  shoold  receive 
conipensation  for  their  outlay  by  collection 
of  the  tolls  prescribed  by  tbe  lea^atora 
Tbe  words  In  this  act,  "and  shall  be  free  to 
tbe  public  without  the  payment  of  tc^"  was 
an  awkward  way  of  saying  that  tbe  fran- 
dilses  of  such  corporations  should  be  ter^ 
mlnated,  bnt  the  words  are  wttbout  apodal 
significance  In  this  connaction.  The  legteUb- 
tnre  takes  the  property  In  these  dan»  from 
tbose  conioTations,  and  glvee  It  to  tbe  Penob* 
flcot  Log-Driving  Oompany,  for  the  purpose 
for  which  tbe  company  has  been  tor  well  nlgb 
60  years  using  such  dams.  For  that  period 
bare  both  tbe  dams  been  kept  constantiy  In 
rep^r,  and  been  many  times  rebuilt,  by  the 
li^-drlvlnf!. company.  No  toll  Is  donanded  or 
received  for  logs  passing  them.  No  West 
Branch  drive  can  be  made  without  the  stores 
of  water  held  in  reserve  by  such  dams. 

It  Is  plainly  manifested  by  tbe  foregoing 
quotations  ftom  the  statutes  tbat  tbe  leglsla- 
tun  Intended  to  Impose  upon  the  defendant 
company  the  duty  vt  including  In  its  drives 
aU  li^  of  all  owners  In  tbe  West  Branch 
watera;  and  It  Is  Juat  as  strongly  manifested 
tbat  tbe  legislature  also  Intended  tbat  tbe 
company  should  possess  the  illusive  con- 
trol and  management  of  tbe  waters  of  the 
river,  so  far  as  necessary  to  enable  it  to  suc- 
ceBsfidly  exeente  the  obligation  resting  upon 
Itr-an  obligation  In  some  respects  partaking 
of  tbe  character  of  a  public  trust  The  per- 
nUssion  of  the  state  was  to  take  all  the  water 
tor  tbe  purpose  of  driving  all  the  logs.  Tbera 
can  be  no  doubt  that  tbe  company  would  be 
Bable  In  damages  for  ne^lgence  in  omitting 
to  drive  any  owner's  logs,  and  It  has  been  so 
decided  in  W^mouth  t.  Log-Driving  Go.,  71 
Me.  29.  No  occasion  has  hitherto  arisen  re- 
quiring  any  decision  of  the  goeetion  whether 
the  company  is  entitled  to  drive  the  logs  of 
an  owner  ag^Uiwt  bis  consent,  and  for  tbe 
reason  that  no  owner  has  ever  had  any 
motive  to  reject  thtf  beneflta  of  having  his 
logs  driven  by  tbe  coiporation.  And  In  the 
IHXsent  case  the  plaintiff  would  have  bad  no 
iuch  motive  could  bis  logs  hare  been  left  at 


Montagn(^  bistead  of  In  tbe  boom  at  Olfr 
town. 

But  n  Is  argued  In  behalf  of  tbe  pUdntiff 
tbat  the  state  does  not  possess  the  right  to 
create  a  TMOiopoly  hi  the  use  of  any  vt  the 
public  waten^  In  favor  of  this  corp<watlon. 
It  Is,  however,  too  late  In  the  history  of  that 
question  to  set  up  such  a  contention  now. 
The  state  represents  all  public  rights  and 
privileges  In  our  fresh-water  rlvors  and 
■treams,  and  may  dlipose  of  tbe  same  aa  It 
sees  fit  Tbe  princ^ie  ia  settied  In  no  state 
more  firmly  than  In  thl&  Parker  v.  Mllldhm, 
Ga,  20  M&  883;  Lee  T.  Iron  Go.,  57  Me. 
481;  Treat  v.  Lord,  42  Me.  500;  Moor  v. 
Yeaaie,  82  Me.  84S;  Id..  81  Me.  860;  VeaHe 
▼.  Moor.  14  How.  60S;  Brooks  t.  Improvement 
Co.,  82  Me.  17, 19  AtL  87;  State  v.  Leighton, 
83  Me.  410,  22  Aa  880;  Gould,  Waters  (20 
Ed.)  I  86,  and  eaaes. 

In  view  of  the  f or^iolng  emrideratimu,  R 
Is  contended  in  bdmlf  of  tbe  defendant  com- 
pany that  tbe  plaintiff  can  have  no  standing 
In  court,  for  the  reason  that  the  company  bad 
the  right  to  take  his  logs  and  Include  them 
wltb  tbe  mass  of  1x4^  in  tbemain  West  Branch 
drive.  While  that  would  undoubtedly  be  the 
rule  BO  far  as  any  logs  an  concmied  wtalcb 
may  come  legitimately  Into  the  possession 
and  under  tiie  control  of  tbe  company,  the 
court  is  of  opinion  tbat  the  same  rule  should 
not  ai^ly  as  to  the  plalntfiTB  toga  whose 
Iriace  of  destination  was  Montague,  instead 
of  the  Penobscot  boom.  As  the  company 
were  allowed-or  required  to  drive 'aU  logs  and 
timber  "to  any  place  at  or  above  ttie  Panob* 
scot  boom  when  logs  are  usnaUy  rafted,**  and 
aa  Montague  la  not  such  rafting  place,  and 
logs  cannot  be  stopped  there  when  the  main 
drive  is  passing  that  point,  the  interpretap 
tion  Is  tbat  these  logs  never  came  within  the 
possession  ta  Jurisdiction  of  tbe  company  for 
the  purpose  of  being  driven  under  the  author- 
ity of  Its  charter.  Nor  could  tbe  company 
be  compelled  to  recdve  and  drive  logs  not 
bound,  for  tbe  Penobscot  boom.  It  might 
be  otherwise  should  tbe  conqpany  estaUlsb  a 
rafting  place  at  Montague.  Hndoubtedly 
there  was  no  expectation  In  1847,  when  the 
log-driving  company  was  Incorporated,  that 
logs  would  ever  be  driven  down  Penobscot 
river  whose  place  of  deattnatton  would  br 
other  than  the  PawlMcot  boom,  and  the 
changes  of  tbe  iwesent  day  could  not  have 
been  anticipated.  Possibly  changes  In  legla- 
lation  may  be  necessary  to  meet  such  cban- 
gea  of  buslnesst  such  aa  will  be  Just  and  equl- 
toble. 

What,  then,  were  the  rights  of  tbe  platair 
tiff  In  the  waters  of  the  West  Branch,  with 
logs  In  bis  possession,  btf  ow  Ohesuncock  dam, 
whose  place  of  destination  was  Montague? 

He  undoubtedly  pdssessed  such  common-law 
right  of  passage  for  his  logs  as  bad  not  been 
granted  to  the  Penobscot  Lop-Driving  Com- 
pany by  the  state.— such  and  so  much  use  of 
tbe  water  as  would  not  hlnd^  or  prevent  the 
company  from  Its  enjoyment  and  use  of  aQ 
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tbe  water  necessary  for  Its  pnrposes  under 
ttB  prior  and  privileged  right  thereto. 

The  plaintiff  was  under  no  clrcmuBtances 
legally  entitled  to  more  than  the  natural  flow 
of  the  stream.  That  wonld  be  the  extent  of 
his  common-law  right,  and  he  was  not  in- 
dnded  In  tbe  statutory  right  granted  by  the 
l^lslature.  Pearson  t.  Rolfe,  76  Me.  380; 
roster  V.  Block  Co.,  79  Me.  508.  H  Atl.  273; 
Stratton  t.  Onrrler,  81  Me.  407,  17  Ati.  579. 
Therefore  he  had  no  right  to  require  the  de- 
fendant to  provide  him  with  any  part  of  the 
stores  of  water  which  it  had  in  reserve  with- 
in its  dam  or  dams,  unless  be  was  entitled  to 
the  natural  flow,  and  it  became  necessary  to 
use  some  of  the  reserved  stores  In  order  to 
create  a  flow  equal  to  the  natural  run  or 
flow.  And,  if  the  dam  was  full  and  over- 
flowing, then  he  got  the  full  natnral  flow. 
The  natural  amotmt  of  water  may  flow  over 
a  dam,  as  well  as  under  it  or  through  Its  gates. 
It  Is  not  just  or  equitable  for  log  owners  out- 
side of  the  company  to  claim  to  use  without 
compensation  Its  stores  of  water,  which  bave 
cost  many  thousands  of  dollars  to  produce. 
And,  if  one  person  after  another  should  have 
the  privilege  of  tapping  such  store?,  It  would 
soon  deprive  the  company  of  all  power  to 
perform  Its  most  Imperative  obligations. 

But  the-  plalntlS  was  not  entitled  even  to 
the  natural  flow,  or  to  draw  from  the  re- 
serves of  water  In  order  to  create  what  would 
at  the  time  and  place  be  equivalent  to  the 
natural  flow,  so  long  as  the  company  needed, 
or  would  be  likely  to  need,  the  same  water  for 
driving  ilB  own  logs  to  market  The  defend- 
ants right  was  the  superior  right.  The  plaJn- 
tlfTs  right  was  secondary  and  conditional. 
Such  Is  the  inevitable  effect  of  tbe  grants  to 
the  company  by  the  legislature.  The  stores 
of  water  are  accumulated  by  using  tbe  nat- 
ural flow  until  the  necessary  head  Is  obtain- 
ed. It  was  not  that  tbe  defendant  company 
Would  not  let  the  water  down  when  It  needed 
Its  use  itself,  but  the  plaintiff  desired  the 
use  and  advantage  of  It  In  advance  of  the  use 
of  It  by  tbe  company. 

Upon  the  question  whether  the  company 
could  safely  sfmre  any  of  its  accumulated 
stores  of  water  In  order  to  supply  tbe  plain- 
tiff's logs  with  what  would  be  equivalent  to 
the  natural  run,  all  circumstances  affecting 
the  situation  should  be  carefully  considered, 
both  present  and  prospective.'  Certain  geo- 
graphical facts  should  be  takMi  into  the  cal- 
fmlatlon.  It  Is  generally  known  that  the 
"West  Branch  drive  usually  consists  of  about 
50,000,000  feet  of  lumber;  that  the  drive  has  to 
travel  In  the  crookedness  of  the  river  80  or 
00  m41es  after  being  turned  over  Chesuncook 
dam  before  It  reaches  Its  destination  within 
Penobscot  boom;  that  the  drive  starts  late 
in  the  season,  because  it  is  detained  in  the 
•lake  until  the  last  contributory  drives  come 
into  the  lake  from  the  streams  and  brooks 
above;  that  tbe  drive  arrives  usually  in  the 
drought  of  summer,  scarcely  ever  earlier 
than  some  time  In  August,  depending  entirely 
38A.-36 


for  Its  success  In  readtUng  Penobscot  boom 
upon  the  accumulations  of  water  held  back 
by  tbe  dams  at  the  outlets  of  several  lakes; 
tliat  all  the  sources  of  water  are  not  always 
enough  for  successful  driving,  portions  of  the 
drive  being  not  Infrequently  left  on  the  way 
for  the  want  of  sufficient  water;  that  the 
company  sometimes  finds  it  necessary  to  dend 
water  along  in  advance  of  Its  drive  to  clear 
the  river  of  obstructions  caused  by  drives  of 
logs  from  the  other  branches  of  Penobscot 
river  that  have  become  crippled  and  stuck 
for  want  of  sufficient  freshet  to  move  them 
along;  and  that  for  the  causes  named,  as 
well  as  other  reasons  that  mlgbt  be  named, 
the  duties  of  tbe  company  to  the  public  are 
responsible  In  the  extreme  In  brlnglug  such 
mass  of  logs  to  the  possession  of  their  many 
oymers  with  safety. 
Action  to  stand  for  trIaL 


(90  He.  m) 

CITY  OF  AUBURN  v.  UNION  WATBH- 
POWER  CO. 

(Supreme  Judicial  Court  of  Maine.    Oct  29, 
1807.) 

Waters— Orut  Po!fn»— Colonial  Ordiitasob— 
CoNniTCTiONAL  Law— Takixo  Watbk  tok 
Pdblio  Usb  vithoct  Cokpbvsation. 

1.  It  Is  a  rule  of  law  peculiar  to  this  state  and 
MasBachusettB,  under  the  colonial  ordinance  of 
1611-47.  that  aU  great  ponds— that  is,  ponds  con- 
taining move  than  10  acres— are  owned  by  the 
state. 

2.  The  legislature  may  permit  towns  and  cit- 
ies to  take  water  from  great  puMic  ponds  end 
lakes,  for  the  domestic  ase  of  their  inhabitants, 
without  being  liable  to  pay  damages  to  those  who 
want  the  water  for  the  use  of  mtlls. 

8.  This  right  to  the  use  of  water  for  domestic 
purposes  la  iH-lmary,  and  the  right  to  its  use  as 
a  mechanical  power  is  secondary. 

4.  It  Is  sometimes  said  that  there  must  be  no 
diversion  of  the  waters  of  a  stream;  that  the  ri- 
parian pro[)rietor8  above  must  allow  the  water 
to  flow  on  in  undiminished  quantities  to  the  ri- 
parian proprietors  below.  But  this  is  not  a  cor- 
rect statement  of  the  law.  Tbe  true  role  is  that 
there  must  be  no  unlawful  or  nnreasonaUe  dim 
Ination  or  diversion  of  the  water. 

6.  Hdd,  that  the  diversion  and  consumption  of 
water  from  great  ponds  and  lakes,  for  domestic 
purposes  by  the  public,  is  neither  unlawful  ooi 
unreasonable. 

6.  Beldj  that  the  rig^t  of  tbe  people  living  in 
the  Ticinity  of  our  great  ponds  ana  lakes  to  a ' 
reasonable  amount  of  their  waters  for  domestic 
purposes  Is  sustained  by  the  rules  of  the  common 
law  of  this  state,  as  well  as  1^  reason  and  the 
principles  of  natural  justice. 
.  7.  The  court  afflrms  these  principles  here  only 
of  great  ponds  and  lakes,  the  titles  to  which  are 
held  by  the  state  for  the  use  of  tbe  puUic,  under 
^e  colonial  ordinance  of  1641-47.  -  It  does  not 
declare  or  attempt  to  define  in  this  case  the 
rights  that  appertain  to  wells,  springs,  rivulets, 
or  small  ponds. 

8.  While  private  property  cannot  be  taken  for 
public  use  without  compensation,  tbe  waters  of 
great  ponds  and  lakes  are  not  private  property. 

9.  Wilson  pond  Is  a  great  pond.  Its  supply  of 
water  is  15,000,000  of  galfons  daily.  Of  this 
quantity  tbe  city  of  Auburn  now  uses  probaldy 
half  a  million  of  gallons  daily.— about  one-thir- 
tieth of  the  entire  supply.  Allowing  that  in  the 
future  the  Inhabitants  of  the  city  will  consume 
one  million  of  gallons  dally,  leaving  fourteen- 
flfteenths  of  the  water  to  flow  onto  the  works  of 
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tht  Union  Watei>Power  Company,  hdd.  Oat  this 
is  not  an  tmcoDscionable  or  anreaeonable  divl- 
aiOD  of  the  water. 

10.  TJader  an  act  of  the  legislature  (Prir.  &  Sp. 
Laws  1891,  c.  82),  the  city  of  Anbarn  wa»  em- 
powered to  take  water  from  Wilson  jpond  Buf9- 
dent  for  domestic  purposes,  etc  Union 
Water-Power  Company  daimed  a  anperior  and 
paramount  right  to  the  entire  water  of  the  pond. 

■including  all  the  natural  flow  of  the  eame,'* 
and  that,  if  any  portion  of  the  water  waa  divert- 
ed 1^  the  dtizena  of  Aubam  for  domestic  par- 
poses,  the  company  would  be  entitled  to  dam- 
ages.   Bdd,  that  toe  claim  cannot  be  sustained. 

11.  Edd,  that  the  Union  Water-Power  Com- 
pany has  not  become  entitled  to  the  whole  of  the 
water  of  Wilson  pond  by  adrerae  nse.  Its  prior 
use  of  tbe  water  naa  no  element  of  adTeraeness 
in  it;  and  the  governmental  powers  of  the  state 
are  never  lost  by  mere  nonuse. 

12.  In  this  case  the  city  of  Auburn  Is  the  only 
party  that  has  a  charter  from  the  legislature. 
The  Union  Water-Power  Company,  organized 
as  a  corporation  under  the  general  law  of  the 
state,  and  having  created  a  storage  of  water  by 
dams,  etc.,  in  Wilson  ;>ond,  has  neither  asked  nor 
obtained  from  the  legislature  any  property  rights 
or  special  privileges  in  the  waters  of  the  pond. 

Bdd,  that  the  Union  Water-Power  Com' 
pany  has  no  inch  rights  In  the  waters  of  that 
pond  as  entitles  ft  to  damages  from  tbe  city  of 
Auburn  for  the  taking  of  water  from  that  pond 
for  domestic  purposes. 

13.  Water  for  nse  as  a  medianical  power  is  im- 
portant, and  should  receive  reasonable  protec- 
tion; bbt  water  for  domestic  nse,  and  by  whidi 
the  health  and  cleanliness  of  the  peojde,  and  pro- 
tection against  fires,  are  to  be  secured,  la  also 
important. 

Bdd  that,  when  water  for  both  purposes  la 
drawn  from  the  same  public  fountain,  neitbeiT  of 
the  parties  should  be  required  to  pay  damages 
to  the  other. 

Watuppa  Reservoir  Co.  v.  Fall  Biver,  IS  N. 
E.  46S,  147  Mass.  54S,  fuvroved. 
(Official.) 

Report  from  supreme  judicial  court,  Andros- 
coggin county. 

Proceeding  by  tbe  city  of  Auburn  against 
the  Union  Water-Power  Company  for  the 
taking  of  water  for  public  purposes,  under 
the  provisions  of  Priv.  &  Sp.  Laws  1801,  c. 
82.  On  petition  of  the  company,  damages 
were  assessed  by  the  county  commissioners 
at  tfap  sum  of  $24,600,  and  the  city  appealed. 
Sutnnitted  on  report.   Petition  dismissed. 

Tbe  fourtli  section  of  the  act  antliorlzed 
the  taking,  and  ivovides  that,  In  any  case  in 
whldi  damages  are  to  be  allowed,  If  the  dty 
and  the  landowner  were  unable  to  agree  up- 
on the  damages  to  be  paid  for  such  takli^, 
application  should  be  made  to  the  commla- 
sloners  of  the  county  of  Androso^gtn,  **wfao 
shall  cause  such  damages  to  be  assessed  in 
the  same  manner  and  tmder  tbe  same  con- 
ditions, restrictions,  limitations  and  rights  of 
appeal  as  are  by  law  prescribed  In  the  case 
of  damages  tw  the  laying  out  at  highways  so 
far  as  such  law  Is  consistent  with  the  pro- 
Tislons  of  this  act." 

Tbe  case  was  submitted  to  the  law  court 
on  report,  the  parties  stipulating  that.  If  the 
Union  Water-Power  Company  was  not  enti- 
tled to  damages,  judgment  should  be  render* 
ed  In  fftTor  of  the  cl^  as  the  appellant,  but 
that.  If  It  should  be  determined  by  the  law 
court  that  the  Union  Water-Fowa  Ctompany 


was  entitled  to  damages,  thai  the  amoont  of 
such  damages  should  be  determined  at  nisi 

priuB. 

The  petition  of  the  Union  Water-Power 
Company,  praying  for  an  assessment  of  dam- 
ages, represented  that  'it  is  the  owner  of 
certain  water  rights,  water  sources,  and  ease- 
ments in  the  waters  of  'Wilson  Pond,'  so 
called,  situated  in  Auburn,  in  said  county, 
and  of  certain  lands  and  rights  of  flowage 
around  said  pond  and  the  outlet  stream  there- 
of, and  also  of  certain  lands,  dams,  water 
power,  water  rights,  and  prlvlteges  upon  said 
outlet  stream,  and  of  the  right  to  hold,  ac- 
cumulate, and  store  the  waters  of  said  pond 
by  means  of  said  dams,  and  to  draw  off  the 
same  by  means  of  gates  and  sluices  in  said 
dams. 

"And  said  company  also  says  that  It  is  the 
owner  of  an  extensive  system  of  dams,  ca- 
nals, water  rights,  and  prirlleges  on  the  An- 
droscoggin river,  at  said  Lewlston,  and  of 
certiUn  lots  of  land  at  said  Lewiston,  sltoat- 
ed  on  the  main  canal  of  said  company  at  said 
i<ewlston,  and  known  as  the  'Mill  Site  Lots,* 
and  which  lots,  by  the  terms  ot  the  convey- 
ances thcnreof  to  said  conqpany,  can  only  be 
used  for  manufacturing  purposes.  And  said 
company  says  that  the  value  of  said  lots  fmr 
manufacturing  purposes  depends  upon  tbe 
quantity  of  water  and  water  power  capaUe 
of  being  furnished  by  the  Androscoggin  rivw 
at  said  Lewlston.  And  said  conquiny  owns 
and  controls  all  the  rights  of  flowage  on  both 
sides  of  the  Androscoggin  rtver  above  said 
dam  at  said  Lewlston  to  the  point  and  be- 
yond where  the  onttet  stream  from  siOd  Wil- 
son pond  flows  Into  said  Androscog^n  river, 
and  tt  has  the  ris^t  to  hold  and  store  the 
waters  of  said  river  by  means  of  Its  dams  at 
said  Lewlston  In  the  same  manner  and  to 
the  same  he^ht  at  which  it  and  its  predeces- 
sors In  title  tor  a  long  time  hitherto  have 
done. 

"And  said  ctanpaixr  says  that  tt  and  Its 
predecessors  In  tide  have  heietofore  made 
perpetual  leasra  and  conveyanees  of  wat^ 
and  water  power  to  certain  Individuals  and 
corporations  at  said  Lewlston  and  Auburn, 
alt  of  which  leases  and  conveyances  are  now 
In  full  force;  and  said  company  Is  Ixnind  by 
the  terms  and  obtlgattons  thereof  to  furnish 
and  sui^Iy  the  qinantity  of  water  and  water 
power  spectddl  In  said  teases  and  couv^ 
ancea. 

"And  said  company  says  that  heretofore  alt 
toe  flow  of  water  from  said  Wilson  pond  ran 
through  said  outlet  stream  to  said  Andros- 
cogg^  river,  and  fran  thence  commingling 
with  the  waters  of  aald  river  Into  the  mill 
ponds  and  canals  of  said  company  at  said 
Lewlston;  and  that  sadd  company,  as  the 
owner  of  tbe  dams,  watar  rights,  and  prM- 
leges  at  the  outlet  of  said  Wilson  pond,  luw 
the  right  to  have  the  natural  ovei^ow  of  saJd 
pond  flow  through  said  outlet  stream  with- 
out any  dlmunltion  or  diversion  thereof;  and 
that,  as  tbe  owner  of  the  lands,  watra  power. 
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water  rights,  and  privllegea  on  the  Andros- 
cogglii  river,  at  said  Lewistim,  It  Is  entitled 
to  the  full  benefit  of  the  natural  flow  of  said 
pMid  Into  said  river,  as  the  same  has  here> 
tofwe  forever  been  accustomed  to  flow. 

"And  said  company  alleges  that  It  has  the 
right  to  raise  and  store  the  waters  of  said 
pond  by  means  of  said  dams  at  the  outlet 
thereof  to  the  present  height  of  said  dams, 
and  to  draw  off  all  of  said  stored  waters, 
from  time  to  time,  by  means  of  the  gates  and 
sluices  In  said  dams  through  said  outlet 
stream  for  the  use  and  benefit  of  Its  lands, 
mill  sites,  water  power,  and  privileges  at  said 
Lewlston,  and  to  enable  It  to  furnish  and  sup- 
ply Its  said  several  lessees  and  grantees  with 
water  and  water  power  as  It  has  for  a  long 
time  heretofore  been  accustomed  to  do;  and 
that  It  has  the  right  to  man^e  and  control, 
acctimnlate,  and  draw  off  the  waters  of  said 
pond  by-  means  of  said  dams,  gates,  and 
slttfces,  for  its  own  nee  and  bfueflt,  and  tn 
such  manner  as  it  bas  beretofwe  for  a  long 
time  done. 

"And  said  company  further  alleges  that  It 
has  heretofore  for  a  long  time  used,  man- 
aged, and  controlled  all  the  waters  of  said 
Wilson  pond  for  Its  own  use  and  benefit,  and 
accumulated  and  stored  the  waters  thereof 
by  means  of  Its  said  dams  upon  the  outlet 
stream  thereof,  and  drawn  off  the  same 
through  said  outlet  stream  at  such  times  and 
In  mcb  quantities  as  It  deemed  necessary  for 
the  use  and  benefit  of  the  water  power  and 
fntvOegeB  owned  by  it,  and  located  on  the 
Androscog^n  river,  at  said  Lewlston;  and 
that  said  cmnpany  has  the  right  to  so  man- 
age, hold,  store,  control,  and  draw  off  the 
watera  of  said  pond,  including  all  the  natural 
flow  ct  the  same,  as  well  aa  all  the  stored 
waters  ftxtmot  through  said  oollet  stream, 
wlttwnt  any  denial,  diversion,  w  interrup- 
tion of  the  same  or  any  part  tttereot  by  the 
city  of  Auburn  any  person  or  corporatioli 
whatsoever,  exc^t  so  far  as  the  same  has 
heretofore  been  conveyed  by  the  Itanklln 
Oompany,  its  predecessor  in  title,  to  the  An- 
bum  Aqnednct  Oompany,  of  said  Anbnm. 

"And  aald  rompany  alleges  that  the  entire 
natnral  flow  of  said  pond  through  said  outlet 
stream  into  said  river,  and  the  right  to  hold, 
nse,  and  draw  off  all  the  stored  watera  of 
■aid  pond  frbm  time  to  time  through  said 
ontiet  fftrmm,  Is  necessary  to  enable  said 
company  to  furnish  and  snpid^  the  quantity 
of  water  and  water  power  required  to  op- 
erate the  Turloua  mills,  manufocturijv  estab- 
lishments, and  Industries  located  at  aald 
Lewlston  and  Aubnm,  dnring  all  seasons  of 
the  year,  as  the  same  has  heretofore  for  a 
long  time  been  done;  and  that  from  time  to 
time  during  each  year,  for  a  period  of  more 
than  thirty  jeam  hlthwto,  said  company  and 
Itapredecessm  In  title  have  used  and  drawn 
tiie  vraters  of  said  pond,  means  of  its 
dams,  sluices,  and  gates  upon  said  ontiet 
Btiream,  for  the  purpose  of  supplying  wate-r 
and  water  power  at  said  Lewtoton;  and  that; 


during  all  aald  time,  said  pond  has  been  used 
by  said  company  and  Its  predecessors  In  ti- 
tle as  a  reservoir  from  which  to  draw  in 
times  of  drought  and  shortness  of  water  In 
the  Androscoggin  river  at  said  Lewlston. 

"And  said  company  allege  that  the  city  of 
Auburn,  acting  under  and  by  virtue  of  the 
power  and  authority  conferred  upon  It  by 
chapter  82  of  the  Private  and  Special  Laws 
of  Maine,  approved  February  19,  1891,  have 
taken  the  waters  of  said  pond  for  the  uses 
and  purposes  specified  In  said  act,  by  means 
of  pipes  leading  from  said  pond-  to  various 
parts  of  the  city,  of  the  dimensions  and  loca- 
tions particularly  specified  in  the  notice  of 
such  taking  filed  by  said  city  In  the  registry 
of  deeds  for  this  county,"  etc. 

"And  aald  company  alleges  that,  by  snch 
taking,  the  city  of  Aubnm  has  thereby  di- 
verted the  natural  flow  of  the  waters  of  said 
pond  from  said  ontiet  stream,  and  have 
drawn  off  the  waters  accumulated  and  stor- 
ed In  said  pond,  as  hereinbefore  set  forth, 
and  diverted  the  same  from  eaJd  ontiet 
stream,  and  prevented  this  company  from 
drawing  and  having  the  natural  flow  of  the 
waters  of  said  pond  run  through  said  ontiet 
stream,  and  prevented  this  company  from 
holding,  storing,  accnmulatlng,  managing, 
and  controlling  the  waters  of  said  pond,  and 
from  drawing  off  the  stored  waters  thereof 
through  said  outlet  stream,  as  It  has  the 
right  to  do,  and  has  thereby  destroyed  this 
company's  property  rights  In  the  waters  of 
said  pond,  and  the  water  sources,  water 
rights,  and  easements  therein  owned  said 
company,  and  caused  this  company  great 
and  irreparable  Injury  and  damage. 

"And  in  and  by  the  premises  your  petition- 
er has  been  greatly  damaged  in  its  property 
1^  the  taking  of  antf  injury  to  its  land,  real 
estate,  water,  and  water  rights,  and  by  said 
interference  with  and  Injury  to  the  nse  and 
management  of  the  water  of  said  pond,  to 
which  the  petitioner  at  the  time  of  said 
taking  was  legally  entitied. 

"And  your  petitioner  allegea  that  It  has 
been  unable  to  agree  with  said  city  as  to  the 
amount  of  damages  sustained  by  it  In  its 
property  on  account  of  the  taking  of  the  wa- 
ters, water  sources,  water  rights,  and  ease- 
ments, as  hereinbefore  set  forth. 

"Whereupon  your  petitioner  applies  to  this 
honorable  court,  in  accordance  with  the  pro- 
visions of  said  act  of  February  19, 18&1,  and 
asks  that  the  damages  sustained  by  it  in  this 
behalf  be  assessed  and  determined." 

An  appeal  from  the  award  of  damages, 
made  1^  the  coun^  commissioners,  having 
beoi  taken  by  the  dty  ot  Anbnm,  a  com- 
plaint <aL  appeal  by  the  city  was  duly  flled 
in  this  court  below  on  the  third  Tuesday  of 
January,  1896. 

The  material  portions  of  the  appeal  are  u 
follows: 

'TThat  your  said  complainant  was  aiKrier- 
ed  by  said  determination  and  adjudication 
that  the  said  Union  Water-power  Company 
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was  damaged  aa  aforeaaid     tba  aald  taking 

of  the  waters  of  said  pond— 

"First  Becanse  said  Union  Water-Power 
Company  was  not  entitled  to  any  damages. 

"Second.  Becanse  the  damages  awarded  as 
aforesaid  were  exceaslTe. 

"That  Bald  pond  Is  of  more  than  ten  acres 
In  area,  and  Is  a  'great  pond,*  within  the 
terms  and  meaning  of  the  colonial  ordinances 
of  1641  and  1647. 

"That  your  said  complainant  has  purchas- 
ed and  owns  a  right  of  way,  flft^  feet  In 
width,  to  said  pond,  together  with  the  per- 
petual right  and  easement  of  laying  and 
maintaining  therein  the  pipe  line  mentioned 
and  described  In  said  city's  notice  of  taking, 
etc. 

"That  the  said  Union  Water-Power  Com- 
pany, at  the  time  of  the  said  taking  of  the 
waters  of  said  pond  by  the  said  city  of  Au- 
burn, had  no  private  property,  ownership,  or 
lawful  title  In  w  to  the  waters  of  said  great 
pond,  or  any  easement  of  a  private  nature 
therein. 

*1h&t  the  acts  of  said  Union  Water-Power 
Company  In  managing  and  controlling  the 
waters  of  said  pond,  accumulating  and  stor- 
ing its  waters  therein,  and  drawing  off  the 
same  at  times  and  in  quantities  aa  it  saw  fit, 
as  alleged  In  Its  said  petition,  were  unlaw- 
ful, and  without  legislative  antborlty  or  sanc- 
tion. 

"That  the  said  city  of  Anbum,  in  taking 
said  water  from  said  pond  at  the  time  and  in 
the  manner  aforesaid,  did  not  take  or  do  any 
legal  damage  or  injury  to  any  of  the  land, 
real  estate,  water,  or  water  rights  of  said 
Union  Water-Power  Company. 

"That  your  said  complainant  duly  and  sea- 
sonably appealed  from  said  award  of  dam- 
ages of  the  said  count;^  commissioners  to  the 
supreme  Judicial  court,  held  as  aforesaid,  be- 
ing the  term  of  said  court  first  held  in  the 
county  where  said  pond  Is  sltxiated,  more 
than  thirty  days  after  the  expiration  of  the 
time  within  which  such  appeal  might  be  tak- 
en, excluding  the  first  day  of  its  session, 
and  filed  with  the  county  commissioners  for 
said  county  of  Androscoggin  notice  of  said 
appeal  before  the  third  day  of  the  regular 
term  of  court  of  said  county  commissioners 
succeeding  that  at  which  said  commissioners' 
return  was  made,  to  wit,  on  April  12tb,  A.  D. 
1895." 

Among  other  admissions  by  the  parties,  It 
was  agreed  that  the  purposes  of  the  Union 
Water-Power  Company,  organized  under  the 
general  laws  of  the  state,  are  as  follows: 

"Of  carrying  on  business  as  owners  of 
property,  real  and  personal,  consisting  of 
land,  mills,  factories,  dams,  canals,  water 
rights,  and  water  power,  and  other  estate, 
situated  In  said  Lewiston  and  at  other  points 
upon,  adjacent  to,  or  In  the  neighborhood  of, 
the  Androscoggin  river  and  its  tributaries, 
and  around  its  sources.  In  both  tyt  the  states 
of  New  Hampshire  and  Maine;  such  busi- 
ness to  consist  In  the  holding  of  said  prop- 


erty and  the  purchase  of  any  new  or  other 
property  of  a  similar  bharacter,  or  in  hold- 
ing, managing,  selling,  leasing,  and  otherwise 
oslng  all  of  said  property  in  any  1^^  man- 
ner for  their  own  profit  and  advantage,  un- 
der and  in  accordance  with  the  laws  of  said 
states  respectively,  and,  if  need  be,  through 
the  agency  of  any  acts  of  Incorporation  or 
organization  of  companies. 

"Also,  as  owners  of  such  dams  and  other 
property,  to  produce  or  create  water  power 
or  privileges,  and  to  sell,  lease,  or  use  the 
same,  and.  In  connection,  therewith,  to  man- 
age and  control  the  use  and  flow  of  the  wa- 
ters of  said  river  in  any  legal  manner  for 
their  on-n  benefit,  as  well  as  for  the  public 
use  and  benefit,  receiving  the  proper  and  le- 
gal toll  or  compensation, 

"And  also  for  the  purpose  of  transacting 
and  carrying  on  the  business  of  manufactur- 
ing cotton  or  woolen  fabrics,  or-  iron  or 
wood,  as  may  be  determined  by  the  corpora^ 
tors,  by  means  of  water  mlUs  in  sakt  Z^ewls- 
ton." 

N.  W.  Harris,  J.  A.  Pulslfer,  W.  W.  Bol- 
ster, J.  W,  Symonds,  D.  W.  Snow,  C.  S.  Cook, 
and,  A.  R.  Savage,  for  appellant.  W.  H. 
White,  S.  M.  Carter;  and  J.  A.  MorrUl.  for 
appellee. ' 

WALTON,  3.  This  Is  a  petition  for  the 
assessment  of  damages.  It  Is  presented  by 
the  Union  Water-Power  Company  of  Lewis- 
ton,  and  the  question  Is  whether,  nnder  the 
circumstances  disclosed  the  evidence,  the 
company  Is  entitled  to  damages. 

It  appears  that  in  1801  the  legislature  au- 
thorized and  empowered  the  city  of  Auburn 
to  take  water  from  Wilson  pond  sufflclent 
for  domestic  purposes  and  the  extinguishment 
of  fires  and  the  supply  of  hotels  and  livery 
stables  and  laundries,  and  for  sprinkling  Its 
streets.    Priv.  &  8p.  Laws  1891,  c.  82. 

For  water  taken  under  the  authority  of  this 
act,  the  Union  Water-Power  Company  of 
Lewlston  claims  that  it  is  entitled  to  com- 
pensation. The  company  claims  that  it  has 
a  superior  and  paramount  right  to  the  entire 
waters  of  the  pond,  "Indnding  all  the  natural 
fiow  of  the  same,"  and  that,  if  any  portion  of 
the  water  Is  diverted  and  used  by  the  citisens 
of  Auburn  for  domestic  purposes,  the  com- 
pany Is  entitled  to  damages.  The  question 
Is  whether  this  claim  can  be  sustained.  It 
is  the  opinion  of  the  court  that,  under  the  <Ar- 
cumstances  disclosed  by  the  evidence^  the 
claim  cannot  be  sustained. 

It  Is  a  settled  rule  of  law  In  this  state  and 
Massachnsetts  that  all  great  ponds— that  Is, 
ponds  containing  more  than  10  acres— are 
owned  by  the  state.  This  is  a  rule  of  law 
peculiar  to  this  state  and  Massachnsetts.  It 
is  said  to  have  been  derived  from  the  colonial 
ordinance  of  1641-47.  The  role,  as  stated 
Xxy  Chief  Justice  Morton  In  a  recent  Massa- 
chusetts case,  is  as  follows: 

"Under  the  ordinance,  the  state  owns  the 
great  ponds  as  public  property,  bdld  la  trust 
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for  public  nBefi.  It  has  not  only  the  Jus 
prtratnm,  the  ownership  of  the  soil,  but  also 
the  jns  pubUcnm  and  the  right  to  control  and 
regulate  the  pirifllc  usee  to  which  the  ponds 
■hall  be  applied.  The  littoral  proprietors  of 
land  upon  the  ponds  have  no  peculiar  rights 
In  the  soil  or  In  the  waters,  unless  It  be  by 
grant  from  the  legislature."  Watuppa  Res- 
errolr  Go.  T.  VaXi  Rtver,  147  Mass.  IMH,  ID  N. 
a  466. 

In  the  case  cited,  the  reservoir  company  had 
constructed  an  expenslTe  dam,  and  had  paid 
large  smna  of  money  for  flowage  rlglitB,  and 
had  controlled  the  waters  of  the  Watnppa 
pond  for  nearly  60  years.  The  I^slature 
then  authorized  the  city  of  Fan  Rlrer  to  take 
wa:ter  from  the  pond  for  domestic  uses  and 
the  eztlngnlahment  of  flres  and  all  other  pub- 
lic uses  of  the  city,  without  liability  to  pay 
any  other  damages  than  the  state  itself  would 
be  legally  liable  to  pay.  The  peculiar  word- 
ing of  this  statute  In  relation  to  damages 
was  undoubtedly  Intended  to  test  the  author^ 
Ity  of  the  legislature  to  confer  Tq>on  towns  and 
dttee  the  right  to  take  water  from  great 
ponds  for-  domestic  purposes  without  b^ng 
liable  for  damages;  and  the  court  so  treated 
it,  and  a  majority  of  the  court  held  that  the 
authority  existed.  The  majority  opinion  was 
by  Chief  Justice  Morton.  The  minority  opin- 
ion was  by  Mr.  Justice  Knowltou. 

We  have  examined  the  oplnlonB  with  care. 
The  minority  opinion  rests  apparently  upon 
the  assumption  that  all  of  the  waters  of  our 
great  public  portds  and  lakes  are  dedicated, 
IMimarlly,  to  the  nse  of  mills,  and  that  no 
town  or  city  can  take  any  portion  of  the 
waters  tor  domestic  purposes  without  being 
liable  In  damages  therefor  to  the  owners  of 
the  mills.  The  majorl^  opinion  recognizes 
the  right  of  the  people  to  have  pure  water  for 
domestic  me.  and  affirms  the  authority  of 
the  legislature  to  permit  towns  and  cities  to 
take  water  from  great  public  ponds  and  lakes 
for  the  use  of  their  Inhabitants  without  being 
liable  to  pay  damages  to  those  who  want  the 
water  for  the  use  of  mills. 

We  think  the  doctrine  of  the  majority  opin- 
Ivn  Is  correct  It  is  sustained  by  reason  as 
well  as  authority.  Water  for  domestic  use 
Is  a  necessity.  Man  cannot  exist  without  It 
Water  for  the  use  of  mills  is  a  convenience 
only;  and  there  Is  no  conceivable  reason  why 
those  who  want  it  for  domestic  use  should  be 
compelled  to  buy  It  of  those  vho  want  It  for 
the  nse  of  mills. 

In  Philadelphia  v.  OoIUns,  68  Pa.  St  106, 
the  Jury  were  instructed  that  every  Indlvldn- 
al  residing  upon  the  banks  of  a  stream  has 
a  right  to  the  use  of  the  water  to  drink,  and 
for  the  ordinary  uses  of  domestic  life,  and 
that  where  large  bodies  of  people  live  upon 
the  banks  of  a  stream,  as  they  do  in  large 
cities,  the  coliecttve  body  of  the  tttizeoB  has 
the  same  right;  and  the  Instmctloii  was  h^ 
to  be  correct 

The  right  to  the  use  of  water  for  domestic 
purposes  is  primaiy-,  and  the  right  to  Its  nse 


as  a  mechanical  power  is  secondary;  and, 
to  the  extent  that  the  two  rlglits  conflict,  Its 
use  as  a  mechanical  power  must  be  swren- 
dered.    Evans  v.  Merriweather,  S  Scam.  492. 

True,  it  is  sometimes  said  that  there  must 
be  no  diversion  of  the  waters  of  a  stream; 
that  the  riparian  proprietors  above  must  al- 
low the  water  to  flow  on  in  undiminished 
quantities  to  the  riparian  proprietors  below. 
But  this  is  not  a  correct  statement  of  the 
law,  and  the  inaccuracy  of  the  statement  has 
often  been  pointed  out  The  true  rule  Is 
that  there  must  be  no  unlawful  or  unreason- 
able diminution  or  diversion  of  the  water. 
The  diversion  and  consumption  of  water  for 
domestic  purpose  Is  neither  unlawful  nor 
unreasonable.  As  said  Mr.  Justice  Dicker- 
son  In  Davis  V.  Wlnslow,  51  Me.  264:  "Wa- 
ter, air,  and  light  are  the  gifts  of  Providence, 
designed  for  the  common  benefit  of  man,  and 
evety  person  Is  entitled  to  a  reasonable  use 
of  each.  •  *  *  A  reasonable  use  Is  tiie 
touchstone  to  which  cases  of  this  dMcrlp- 
tion  must  be  subjected." 

And  in  another  case  Mr.  Justice  Bice  said 
that  this  right  to  a  reasonable  amount  of  wa- 
ter for  domestic  purposes  necessarily  Im^ee 
a  right  to  diminish  the  volume  of  the  w&ter. 
Davis  V.  Getchell,  CM)  Me.  602. 

A  gallon  of  water  withdrawn  from  Moose- 
head  lake  wUl  diminish  the  quantity  that 
would  otherwise  flow  down  the  Kennebec 
river.  But  surely,  no  one  will  doubt  the 
right  of  the  people  who  live  near  that  lake 
to  take  and  use  for  domestic  pxirposes  a 
reasonable  amount  of  Its  waters.  Nor  can 
any  one  believe  that  such  a  use  would  be  a 
wrong  to  the  owners  of  any  of  the  dams 
across  the  Kennebec  river.  'The  right  of 
the  people  living  In  the  vicinity  of  our  great 
ponds  and  lakes  to  a  reasonable  amount  of 
their  waters  for  domestic  purposes  is  sus- 
tained by  the  rules  of  the  common  law  of 
this  state,  as  well  as  by  reason  and  the 
principles  of  natural  justice,  as  the  cases 
cited  will  show.  And  it  is  only  of  our  great 
public  ponds  and  lakes  that  we  are  now 
speaking.  We  are  not  declaring  or  attempt- 
ing to  define  the  rights  appertaining  to  wells, 
springs,  rivulets,  or  small  ponds.  It  is  only 
of  great  ponds  and  lakes,  the  titles  to  which 
are  held  by  the  state  for  the  use  of  the  pub- 
lic, that  we  are  now  speaking;  and,  of  these 
great  public  ponds  and  lakes,  we  aflirm 
that  by  the  rules  of  the  common  law  of  this 
state,  the  people  are  entitled  to  a  reasonable 
portion  of  their  waters  for  domestic  pur- 
poses without  being  obliged  to  buy  It  of  the 
ovmers  of  mill  privileges.  And  we  afUrm, 
further,  that  by  virtue  of  the  rule  of  prop- 
erty derived  from  the  ordinance  of  1641-47, 
as  Interpreted  In  this  state  as  well  as  Massa- 
chusetts, the  titie  to  all  great  ponds— that 
is,  ponds  containing  more  than  10  acres— 
is  in  the  state,  and  that  the  legislature  may 
confer  upon  towns  and  cities  the  right  to 
take  water  from  such  ponds  for  domestic 
purposes  without  making  such  towns  and 
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cities  liable  for  the  losees  thereby  sustained 
by  the  owners  of  mill  prlvilegea.  Health  Is 
of  more  Importance  than  wealth,  and  cleanli- 
ness Is  next  to  godliness;  and  we  hold  that 
the  right  of  the  people  to  an  abundant  sup- 
ply of  pure  water,  by  which  ttadr  health 
and  cleanliness  may  be  secured.  Is  para- 
mount to  the  right  of  mill  owners  to  have 
the  water  for  propelling  their  machinery, 
and  that,  to  the  extent  that  the  two  rights 
conflict,  the  latter  must  yield.  Of  course, 
private  property  cannot  be  taken  for  public 
use  without  making  compensation  for  It. 
But  the  waters  of  great  ponds  and  lakes  are 
not  private  property.  They  are  owned  by 
the  state,  and  the  state  may  dispose  of  them 
as  it  thinks  proper. 

Wilson  pond  is  a  great  pond.  Its  supply  of 
water  is  15,000,000  of  gaUons  daily.  Of  this 
quantity.  Auburn  probably  uses  about  a  half 
a  million  of  gallons  dally.  This  Is  only 
about  one-thirtieth  of  the  ^tlre  supply.  It  la 
a  quantity  comparatiTely  so  small  that  Its 
withdrawal  from  the  pond  does  not  percepti- 
bly lessen  the  size  of  the  stream  at  the  out- 
let The  quantity  used  by  Auburn  will 
probably  be  somewhat  Increased  in  the  fu- 
ture; but  there  is  no  probability  that  the 
quantity  used  dally  will  ever  exceed  a  mil- 
lion of  gallons.  Auburn  Is  a  city  large  In 
territory,  but  the  number  of  its  inhabitants 
does  not  exceed  15,000;  and  a  considerable 
portion  of  them  do  not,  and  never  can,  re- 
ceive their  supply  of  water  from  Wilson 
pond.  But  aUowing  that  10,000  of  Ita  in- 
habitants will  at  some  future  day  receive 
their  water  from  the  i>ond.  and  that  each 
one  of  these  Inhabitants  will  consume  100 
gallons  daily,  then  the  quantity  will  be  only 
a  million  of  gaUons,  leaving  fourteen-fif- 
teenths  of  the  water  to  flow  on  to  the  works 
of  the  Union  Water-Power  Company,  as 
heretofore.  Surely,  the  Union  Water-Power 
Company  cannot  complain  that  this  Is  an 
uuconsclonaide  or  unreasonable  dlTlsion  of 
the  water. 

But  we  are  asked  to  consider  If  the  Union 
Water-Power  Company  has  not  become  en- 
titled to  the  whole  of  the  waters  of  Wilson 
pond  by  an  adverse  use.  We  do  not  think 
the  use  has  been  adverse.  The  company  and 
its  predecessors  in  title  have  used  the  water 
of  the  pond,  or  so  much  of  it  as  has  flowed 
out  of  the  pond  through  Its  natural  channel, 
and  become  mingled  with  the  waters  of  the 
Androscoggin  river;  but  this  has  been  a  right- 
ful use.  It  has  had  no  element  of  adverse- 
ness  in  it  It  has  encroached  upon  no  one's 
rights,  and  no  one  has  had  a  right  to  sup- 
press it  Such  a  use  can  never  ripen  Into  a 
prescriptive  title.  Pratt  v.  Lamsoni,  2  Allen, 
275.  And,  besides,  the  authority  of  the  state 
to  control  the  waters  of  great  ponds,  and  de- 
termine the  uses  to  which  they  may  be  ap- 
plied, is  a  governmental  power,  and  the  gov- 
ernmental powers  of  the  state  are  never  lost 
by  mere  nonuse.  In  the  WatuKia  Case,  147 
Mass.  548,  18  N.  B.  4^  the  reservoir  com- 


pany has  had  the  entire  control  and  use  of 
the  waters  of  the  Watnppa  ponds  for  neaily 
60  years.  But  the  comi:  held  that  the  legis- 
lature might  nevertbeleas,  confer  upon  the 
city  of  Fall  River  the  right  to  take  water 
from  the  ponds  for  domestic  purposes  without 
being  liable  to  pay  damages. 

The  Watui^  Case  was  embarrassed  by 
the  fact  that  both  parties  had  charters  from 
the  legislature.  The  reservoir  company  had 
been  chartered  as  early  as  182tt,  and  granted 
the  right  to  construct  a  reservoir  dam  that 
would  raise  the  water  two  feet  higgler  than 
It  had  before  been  raised,  and  to  draw  off 
the  water  In  such  quantities  and  at  such 
times  and  in  such  manner  as  (t  should  judge 
proper;  and,  under  authority  of  this  charter, 
the  corporation  had  expended  large  sums  of 
money,  and  had  had  the  entire  use  and  con- 
trol of  the  waters  of  the  ponds  for  neariy  60 
years,  when  the  authority  to  FaE  River  was 
granted  to  take  water  from  the  ponds  for 
domestic  purposes;  and  the  reservoir  com- 
pany claimed  tbat  It  had  thereby  become  in- 
vested with  proper^  rights  in  the  entire  wa- 
ters of  the  ponds,  of  which  it  could  not  be 
devested  without  compensation.  Upon  this 
question  the  court  was  divided,  three  judges 
holding  that  the  reservoir  company  was  entl- 
tied  to  damages,  and  four  Judges  that  it  was 
not 

We  are  embarrassed  by  no  such  question. 
In  this  case  only  one  of  the  parties  has  a 
charter  from  the  legislature,  and  that  part}' 
Is  the  city  of  Auburn.  The  Union  Water- 
Power  Company  is  a  self-created  corporation, 
organized  under  the  general  law.  It  has  no 
charter  from  the  legislature.  It  has  never 
asked  for  and  has  never  obtained  from  the 
legislature  any  property  rights  or  any  special 
privll^s  In  the  waters  of  Wilson  pond.  It 
has  no  property  rights  In  the  waters  of  the 
pond  which  are  taxable  In  the  city  of  Au- 
burn, and  we  think  It  has  no  such  rights  in 
its  waters  as  entitles  It  to  damages  from  the 
city  of  Auburn.  See  Union  Water-Power  Oo. 
V.  City  of  Auburn,  90  Me.  60,  37  Atl.  331. 

The  state's  ownership  of  great  ponds,  and 
the  authori^  of  the  legislature  to  permit 
water  to  be  taken  from  such  ponds  for  do- 
mestic purposes  without  the  payment  of  dam- 
ages, were  affirmed  in  Fay  v.  Salem  &  Dan- 
vers  Aqueduct  HI  Mass.  27. 

No  reason  Is  perctived  why  the  same  doc- 
trine should  not  prevail  in  this  state.  The 
cfAonlal  ordinance  of  1641-47  is  In  force  In 
this  state;  and  it  is  settled  law  that,  1^  vir- 
tue of  It  the  title  to  all  great  ponds  is  vested 
In  the  state.  The  right  of  the  people  to  a 
sufficient  quantity  of  water  for  domestic  pur- 
poses Is  incontrovertible.  And  when,  by  per- 
mission of  the  legislature,  this  supply  Is  tak- 
en from  ponds  which  are  owned  by  the  state, 
no  reason  is  perceived  why  the  takers  should 
be  required  to  pay  damages  to  persons  or  cor- 
porations who  do  not  own  the  water.  If  wa- 
ter is  taken  from  wells  or  springs  or  small 
ponds  or  small  streams,  which  are  owned 
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prlTate  persons  or  corporations,  of  course 
compensatl(Hi  mnat  be  made;  but  if  taken 
from  great  ponds,  which  are  owned  by  the 
states  DO  reason  Is  percdred  why  damages 
shonld  be  exacted.  Water  tor  use  as  a  me- 
chanical iMwer  is  important,  and  shonld  re- 
ceive reasonable  protection.  But  water  for 
domestic  use,  and  by  which  the  health  and 
cleanliness  of  the  people,  and  iMvtectlon 
against  fires,  are  to  be  secured,  is  also  Impor- 
tant And,  when  water  for  both  purposes  Is 
drawn  from  the  same  public  fountain,  no  rea- 
son is  perceived  why  either  of  the  parties 
shonld  be  required  to  pay  damages  to  the 
otber. 

Tested  by  the  rules  of  the  common  law, 
which  require  a  reasonable  use,  and,  In  case 
of  conflict,  a  Just  and  fair  dlrlslon,  of  water, 
and  the  claim  of  the  Union  Water-Power 
Company  must  fall.  Tested  the  rules  of 
law  derived  from  the  colonial  ordinance  of 
1641-47,  and  the  result  Is  the  same.  No  prop- 
erty rights  of  the  Union  Water-Power  Com- 
pany have  been  Invaded  1^  the  <flty  of  Au- 
burn. The  water  which  the  city  of  Auburn 
Is  using  Is  a  donation  from  the  state.  The 
claim  of  the  Union  Water-Power  Company 
that  it  is  entitled  to  the  entire  waters  of  Wil- 
son pond  la  not  sustained  the  evidence; 
and  it  is  the  opinion  of  the  court  that  Its 
claim  to  recover  damages  must  be  rejected. 

PetltioD  dismissed.  No  costs  for  either  par- 
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(Supreme  Court  of  New  Hampshtrfc  Sodklnc- 
ham.   July  27, 1894.) 

RBSULTtlta    TaUSTS  •-  ILLBOAI,  CORTBIOTS  —  RSS 

Judicata— Pbopsbtt  ZicpooirDan  ar  Cooar 
— BquiTT  —TBAKsraa— Compulsion. 

1.  He  in  whose  name  stock  was  placed  to 
evade  Geo,  Law&  c.  14S,  S  18,  prohibiting  Btock- 
holders  from  voting  on  more  than  one-eighth  of 
the  whole  number  of  shares  in  the  corporation, 
and  to  enable  him  to  be  a  director  of  the  corpo- 
laHon,  in  violation  of  a  by-law  requiring  owner- 
■hip  of  stock  to  enable  one  to  be  a  director,  may 
sabseqaently  make  a  valid  agreement  that  the 
stock  belonged  to  the  real  owner  thereof,  and 
tiiat  he  woold  convey  it  to  him  upon  request. 

2.  Nor  conld  he  set  np  his  Ulegu  acts  as  a  de- 
tense  against  a  Ull  to  compd  a  transfer  to  the 
real  owner. 

S.  In  a  suit  to  compel  the  transfer  of  shares 
of  stock,  the  finding  of  the  trial  court  in  another 
stilt,  where  the  certificates  are  impounded,  that 
the  property  in  the  shares  belongs  to  plidntiff, 
though  the  certificates  are  In  defendantrs  name, 
is  conclnsive. 

4.  Where  plaintiff  is  entitled  to  the  possession 
of  certificates  of  stock  made  out  In  defendant's 
name,  defendant  may  be  compelled  to  malie  anch 
assignment  thereof  as  may  be  necessary  for 
plaintifTs  bmeficlal  use. 

BUI  by  Annie  O.  Scott,  administratrix  of 
the  estate  of  George  Scott,  against  Ellen 
Scott,  executrix  of  the  will  of  Btaik  A.  Scott 
Decree  granted. 

Bill  In  equity  to  compel  a  transfer  to  the 
plaintiff,  who  Is  administratrix  of  the  estate 
of  Geoige  Scott  of  10  shares  of  the  capital 


stock  of  the  Portsmootb  Brewing  Company, 
standing  in  the  name  of  Blark  A.  Scott  and 
alleged  to  have  t>een  held  by  him  in  trust 
for  Gewge  Scott  The  plalntUT  Is  adminis- 
tratrix of  the  estate  of  George  Scott  and  the 
defendant  is  executrix  of  the  will  of  Mark  A. 
Scott  The  plaintiff  put  In  evidence  a  dec- 
laration of  trust  signed  by  Mark  A.  Scott 
In  which  he  aciuiowledged  and  declared  that 
the  stock  of  said  company  standing  in  his 
name  did  not  belong  to  him,  but  was  a  part 
of  the  estate  of  George  Scott  &nd  that  he 
held  the  same  for  the  benefit  and  to  the  use 
of  George  Scott's  estate,  and  promised  and 
agreed  to  transfer  the  stock  to  the  estate  or 
to  the  plaintiff  as  administratrix,  on  request 
The  plaintiff  then  rested.  The  d^endant  In* 
troduced  evidence  of  the  nature  of  the  cor- 
porate business,  the  way  In  which  it  was 
managed,  and  the  circumstances  under  which 
the  stock  was  put  In  Mark's  name;  and  the 
plaintiff  Introduced  evidence  In  rebuttal.  The 
corporation  was  organized  under  the  general 
laws,  for  the  purpose,  as  stated  In  the  arti- 
cles of  association,  "of  mannfacturing,  brew- 
ing, and  exporting  from  the  state  of  New 
Hampshire,  for  lawful  sale  and  consumption, 
beer,  ale,  and  other  malt  liquors,  by  whatever 
name  called,  and  for  making  malt  casks,  and 
barrels,  and  carrying  on  all  otber  lawful 
business  connected  therewith,"  In  Ports- 
mouth, N.  EC.  Its  capital  stock  Is  divided  in- 
to 80  shares,  of  9500  eadi.  The  object  of  its 
incorporation  was,  and  its  business  has  been 
and  is,  the  manufacture  of  Intoxicating  malt 
liquors,  and  the  selling  of  the  same  in  this 
state  and  eisewnere.  The  stock  In  contro- 
versy was  held  by  Mark  In  trust  for  the  ben- 
^t  and  use  of  George,  to  whom  It  belonged, 
and  to  whom  Mark  was  to  transfer  It  when- 
ever requested.  It  was  orlfl^nally  placed  In 
Mark's  name  to  evade  the  law  <Gen.  Laws, 
c  148,  I  1^  prohibiting  stockholders  from 
voting  on  more  than  one-eighth  of  the  whole 
number  of  shares  in  the  corporation  (George 
then  owning  10  other  shares),  and  also  to 
evade  a  by-law  of  the  corporation  requiring 
ownership  of  stock  to  enable  one  to  be  a  di- 
rector, George  desiring  Mark  to  be  a  direct- 
or. There  were  at  the  time  two  factions 
among  the  stockholders,  one  led  by  Arthur 
Harris,  to  which  George  belonged,  and  the 
other  by  John  Gonlon.  The  arrangement  of 
George's  stock,  as  above  stated,  was  one 
means  by  which  tfa*e  Harris  faction  got  con- 
trol of  the  corporation.  George  and  Mark 
were  both  directors  for  a  number  of  years 
prior  to  their  deaths,  and  knew  what  business 
the  corporation  was  engaged  In.  Mark  vraa 
treasurer  during  the  last  nine  years  of  his 
life,  and,  as  such,  was  general  manager  of 
the  corporate  business.  After  George's 
death,  Mark  made  and  delivered  to  the  plain- 
tiff the  declaration  of  trust  above  mentioned. 
Soon  aftwwards  the  plaintiff  requested  him 
to  transfer  the  stock  to  her,  but  he  did  not 
do  It  She  has  had  no  actual  control  of  the 
stock,  and  has  taken  do  active  part  in  the 
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boBlxiMs  of  the  crapontlon,  bat  ham  known 
what  It  wafl«  and  has  made  no  ohfectlon. 
She  would  have  acted  with  the  Gonlon  tAC- 
tion  It  she  had  had  control  ot  the  etoelt. 
The  certificates  for  the  stock  are  Impounded 
with  the  derk  of  the  court  by  an  order  made 
in  an  equt^  siUt  (Harris  against  Scott,  ad- 
mmistratriz).  The  defendant  refiues  to 
transfer  the  stock  to  the  i^intUf,  and  claims 
that  the  certificates  should  be  delivered  to 
her. 

Calvin  Page  and  Frlnk  &  Batchelder,  for 
plaintiff.  T.  B.  O.  Marvin  and  S.  W.  Emery, 
for  defendant. 

BLODGETT,  J.  Whatever  view  may  be 
taken  of  the  transaction  between  the  deceas- 
ed in  respect  of  the  stock  in  controversy,  or 
of  the  COTporate  business,  the  defense  in  this 
case  cannot  be  sustained.  The  Cact  that  the 
stock  was  put  to  an  unlawful  use  did  not  di- 
vest it  of  its  character  as  property,  or  place 
it  outside  the  protection  of  the  law;  nor 
does  the  plaintiff  require  the  aid  of  any  Ille- 
gal transaction  to  establish  her  right  to  Its 
recovery.  Her  cause  of  action  Is  not  found- 
ed upon  her  anestate's  transfer  of  the  stock 
to  the' defendant's  husband  for  an  unlawful 
us^  which  has.  however,  ceased,  but  upon 
the  subsequent  acimowledgment  and  uree- 
ment  of  the  husband  to  and  with  the  plain- 
tiff that  the  stock  belonged  to  her  intestate's 
estate,  and  that  he  would  assign  and  convey 
It  to  the  estate  or  to  herself,  as  Its  represents 
atlve,  upon  request  Certainly,  this 
agreement  was  not  illegal.  No  ^ce  or  taint 
in  the  original  transaction  entered  Into  or  at- 
tached to  It,  and  it  vras  made  upon  sufficient 
consideration.  The  tmly  ground  upcMi  wbldi 
tue  defendant  seeks  to  be  relieved  from  It  is 
that  the  transfer  was  made  and  the  stock 
used  In  furtherance  of  an  unlawful  enter* 
prise,  in  which  the  deceased  were  mutually 
engaged.  But  she  is  not'  entitled  to  relief 
upon  this  ground.  As  the  representative  o" 
the  husband,  she  cannot  set  up  bis  crime  In 
order  to  defeat  the  plaintiff's  recovery.  She 
stands  In  bis  place,  and  has  his  rights,  but 
no  more.  Fletcher  v.  Orover,  II  N.  H.  368, 
368.  His  Infamy  cannot  be  her  defense.  It 
Is  forbidden  by  every  consideration  of  law, 
justice,  and  fair  dealing,  and  no  less  by  a 
decent  regard  for  his  reputation  and  mem- 
ory. But  it  is  not  nec^sary  to  apply  the 
prlndple  embodied  In  the  maxim,  "No  man 
shall  set  up  ais  Infamy  as  a  defense."  The 
same  result  follows  from  the  consideration  of 
the  existing  situation.  A  paper  represent- 
Ing  property  Is  Impounded  with  the  court. 
A.  and  B.  both  claim  It.  The  paper  title  of 
the  property  Is  in  A.,  but  the  trial  court  has 
found  upon  competent  evidence  that  the  prop- 
erty belongs  to  B.  One  or  the  other  of 
them  is  entitied  to  the  Impounded  iiaper. 
The  sole  question  Is,  which  has  tbe  better 
right?  It  can  hardly  be  necessary  to  say 
t*iat  tbe  question  Is  not  an  open  one.  Tbe 
Qnuing  of  the  trial  term  conclusively  estab- 


Ushea  B.*a  right  to  tbe  p^>er,  nod  with  the 
possesion  goes  the  accompanying  right  to 
such  an  assignment  of  it  by  A.  as  may  be 
necessary  for  B.'s  beneficial  use  and  enjoy- 
ment of  it 

Other  grounds  debarrii«  the  defendant 
suggest  themselves  (Manchester  ft  L.  R.  R. 
T.  Concord  R.  R.,  66  N.  H.  KM,  126.  127.  131- 
133,  20  Ad.  383),  and  Still  others  have  been 
suggested  In  argument;  but  her  claim  to  tbe 
property  In  controvert  is  so  vicious  In  its 
character  and  tendency,  and  so  repliant  to 
all  just  notions  of  right  and  equity,  that  tt  Is 
unnecessary  to  pursue  tbe  subject  further. 
The  plaintiff  is  entitled  to  the  possession  of 
the  certificates  now  Impounded  with  the  clerk 
ot  tbe  court,  and  to  an  assignment  of  the 
same  to  her  by  the  defendant.  Decree  ac- 
cordii^ly. 


OHASE, 
corred. 


did  not  sit.  The  others  con- 


(US  Pa.  St.  «l> 

DBLAWARB  &  H.  C^ANAL  00.  v.  HUGHES 
et  al. 

(Supreme  Conxt  of  Pennsylvania.   Oct.  2B, 

1807.) 

BvUTBs—^BVBRAiroR— Notice— ADVERsa  PoasEs- 

StOK— MlKBS  AND  MiNEKALfl. 

Plaintiff,  a  mining  company,  owned  and  be- 
gan mining  opernttons  npoo  a  tract  of  land  some 
^ime  between  183U  and  1836,  and  has  continued 
CO  tbe  present  time  In  possession  of  Its  mineral 
depoaits  by  actual  mining.  Defendant's  grantor 
waa  employed  about  said  mine  by  plaintiff,  and 
In  1836  or  1837  entered  upon  the  surface  of 
said  land,  and  began  a  residence  upon  and  culti- 
vation of  aiz  Rcrea  of  aaid  tract.  The  company 
was  not  engaged  in  mining  immediately  under 
tbe  said  six  acres.  For  a  period  of  more  than  21 
years  from  1850  the  possession  of  defendant's 
grantor  and  his  vendees  was  op^n,  notorious, 
hostile,  and  exclusive.  Held  that,  though  de- 
fendant's grantor  acquired  a  title  to  tbe  surface 
of  the  six  acres  by  limitatiouB,  be  acquired  do 
interest  in  tbe  mineral  estate,  since  plaintifF 
its  acts  had  severed  the  mineral  estate  from  the 
surface,  and  defendant  had  actual  notice  of  the 
severance. 

Appeal  from  court  of  common  pleas,  Lack- 
awanna county. 

Bill  in  equi^  by  the  Delaware  ft  Hudson 
Oanal  Company  against  David  Hughes  and 
others.  From  a  decree  for  defenctants,  plain- 
tiff appeals.  Reversed. 

JesBup  &  Jessnp  and  James  H.  Torrey,  for 
appdhint,   S.  3.  Strauss,  for  appellee  Hughes. 

WILLIAMS,  J.  "nils  case  presents  a 
question  of  considerable  Importance .  to  the 
owners  of  mineral  lands,  which  does  not  seem 
to  have  been  decided  by  the  courts,  or  to 
have  been  discussed  by  text  writers,  so  far 
as  we  have  been  able  to  discover.  It  will  be 
readily  understood  from  a  brief  statement  of 
the  facts  out  of  which  it  arises.  Tbe  plain- 
tiff company  is  engaged  In  mining  and  selling 
anthracite  coal.  As  early  as  18^  it  was  the 
owner  of  a  considerable  body  of  contiguous 
lands  which  had  been  purchased  by  it  because 
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of  tbe  coal  mideriTliV  It  A  tract  known  as 
tbe  "Porter  Tract,"  containing  200  acres,  was 
part  of  this  body  of  coal  land.  The  coal  upon 
It  was  opened  by  the  company  at  some  time 
between  1830  and  1836,  and  mining  opera- 
tions began  under  It.'  From  that  time  to  the 
iwesent  the  company  has  been  In  the  posses- 
sion of  Its  mineral  deposit  under  the  surface 
of  the  Porter  tract  by  actual  mining,  and 
the  use  of  the  openings  and  gangways  for 
porposes  connected  with  the  removal  of  coal 
from  adjoining  lands  belonging  to  It  The 
defendant  derives  his  title  from  one  Alexan- 
der McZ>onald,  who  was  an  employ^  of  the 
lAalnttff,  and  who  entered  upon  the  surface 
of  the  Porter  tract  In  1836  or  1837,  and  be- 
gan a  residence  upon,  and  tbe  cultivation  of, 
a  small  portion  of  It  It  does  not  seem  to 
admit  of  serious  doubt  that  from  1850,  and 
perhaps  somewhat  earlier,  down  for  a  period 
of  more  than  21  years,  tbe  possession  of  Mc- 
Donald and  his  vendees  of  the  land  In  contro- 
versy has  been  open,  notorious,  hostile,  and 
exclusive.  As  to  tbe  surface,  therefore,  the 
defendant  has  acquired  a  title  under  tbe  stat- 
ute of  limitations.  The  question  raised 
this  record  Is  whether  be  has  also,  under  the 
drcnmstances  Jnst  stated,  acquired  a  title  to 
the  underlying  coal.  The  general  prlncli^es 
r^nlatlng  tbe  titles  to  upper  and  lower  es- 
tates In  the  earth's  crust  are  pretty  well  set- 
tled our  own  cases.  Tbe  ownership  of 
the  surface  carries  with  It,  If  there  be  no  ob- 
stacle to  the  application  of  the  general  role, 
tttie  downward  to  the  center  ot  the  earth 
and  upward  Indeflnltdy.  So  long  as  mineral 
deposits  remain  In  place,  they  are  part  of  tbe 
freehold,  and  pass  with  It  deed,  gift  or 
other  form  of  conveyance;  but  when  the 
minerals  are  removed  from  their  position  or 
bed  by  mining  they  become  personal  property, 
and  are  sold  like  other  personal  chattels.  If 
tbe  owner  grants  to  another  tbe  right  or 
privilege  of  taking  coal  from  bis  lands,  this 
grant,  if  not  an  exduslve  one.  Is  not  the  grant 
of  an  interest  in  land,  but  of  an  easement  or 
incorporeal  right,  which  leaves  the  title  to 
the  coal  In  place  remaining  In  the  grantor. 
But  a  grant  of  all  the  coal,  or  of  tbe  exclu- 
sive right  to  mine  the  coal,  is  a  sale  of  the 
coal  in  place.  The  conveyance  of  tbe  coal 
creates  IQ  tbe  vendee  an  interest  In  land.  The 
deed  or  other  conveyance  Is  within  the  re- 
cording acts,  and  Is  subject  to  all  the  rules 
and  regulations  governing  conveyances  of 
the  surface.  It  may  convey  an  estate  In  fee 
simple  In  tbe  coal  or  other  mineral,  or  any 
lesser  estate,  in  the  same  manner,  and  by  tbe 
same  words  of  grant,  made  use  of  In  convey- 
aoces  of  tbe  sarface.  When  such  a  convey- 
ance bat  been  made  of  the  coal  or  otber  min- 
eral, It  works  a  severance  of  the  estate  so 
ctmrered  from  the  surface;  and.  If  the  deed 
be  recorded.  It  Is  constructive  notice  to  all 
the  world  of  ttie  ttuA  of  severance.  Tbence* 
forward  the  owner  of  the  soli  may  cultivate, 
iDctose^  and  reside  upon  ids  estate  for  any 
length  of  tlmcb  but  Us  poesessIoB  will  not  ex- 


tend bdow  It  It  will  not  grasp  or  affect  In 
the  slightest  degree  the  estate  below  him 
which  has  been  severed  by  the  deed.  In  like 
manner  tbe  owner  of  tbe  mineral  estate  may 
enter  upon  and  operate  it  while  12ie  owner  of 
tbe  surface  Is  leaving  his  estate  unoccupied 
and  wild,  but  the  possession  of  the  lower  es- 
tate will  not  reach  upward,  and  attach  to  tbe 
surface.  Each  estate  may  be  occupied,  con- 
veyed,  Incumbered,  sold  by  the  sheriff,  or  al- 
lotted In  partition,  without  any  effect  upon 
the  other.  If  a  trespasser  enters  either  es- 
tate, and  maintains  possession,  he  can  ac- 
quhre  title  by  the  statute  of  limitations  after 
21  yeara  to  so  mnch  as  he  has  actually  held 
for  that  length  of  time;  but  his  title  will  not 
extend  above  or  below  the  estate  on  which  he 
enters.  If  be  wotild  acquire  any  part  ot  tbe 
mineral,  be  must  make  his  entry  upon,  and 
maintain  his  position  within,  tbe  limits  of  the 
mineral  estate  for  tbe  requisite  period  of 
time  In  an  open,  notorious,  exclusive,  and  con- 
tinuous manner.  Caldwell  v.  Gopeland,  37 
Pa.  St  427;  Armstrong  v.  CaldweH.  53  Pa. 
St  284;  Klngsley  v.  Iron  Co.,  144  Pa.  St  613. 
23  Atl.  250.  A  covert  or  dandeetlne  entry 
win  not  do.  Such  an  entry  will  confer  no 
right  on  tbe  wrongdoer  until  his  entry  is,  or 
ty  tbe  exercise  of  due  diligence  might  be,  dls- 
corered  by  tbe  owner.  Until  then  the  owner 
cannot  know  that  bis  i>oesesBlon  has  been 
Invaded.  Until  be  has,  or  ought  to  have, 
such  knowledge,  be  is  not  called  upon  to  act 
for  he  does  not  know  that  action  In  the  prem- 
ises Is  necessary,  and  the  law  does  not  re- 
quire absurd  or  impossible  things  of  any  one. 
Lewey  v.  Coke  Co.,  166  Pa.  St.  586.  81  Aa 
261;  Scranton  Gas  "A  Water  Oo.  t.  Lacka- 
wanna Iron  &  Coal  Co.,  167  Pa.  St  136,  31 
AtL  484.  Possession,  to  be  adverse,  must 
be  open,  as  well  as  continuous.  The  Intrud- 
er must  keep  bis  flag  flying  in  a  visible  and 
hostile  manner.  Plnmmer  t.  Iron  Co.,  160 
Pa.  St  483,  28  All.  853.  So  far  on  In  our  in- 
quiry we  have  a  mU-beateu  path  to  travel, 
but  from  this  point  forward  we  are  without 
any  definite  landmark  to  guide  us.  The  real 
qneation  presented  Is,  may  there  be  a  seTe^ 
ance  of  the  mineral  estate  from  the  surface 
by  tbe  acts  of  the  owners  of  tbe  original  free- 
hold? And,  If  so,  may  there  be  notice  In  fact 
of  such  severance  to  other  persons  that  wlU 
affect  them  in  the  same  manner  aa  the  con- 
structive notice  arising  from  the  recording  of 
a  deed?  It  Is  very 'clear,  as  we  have  seen, 
that  If  the  deed  to  the  plaintiff  bad  been  for 
tbe  coal  under  tbe  Porter  tract  only,  tbe  en- 
try of  McDonald  upon  tbe  surface,  and  his 
Indosure  of  a  part  of  It  would  have  bad  no 
effect  upon  the  lower  estate.  The  rule  Is 
well  settled  by  tbe  eases  cited  above.  The 
reason  of  the  rule  is  that  the  sale  of  Qie  coal 
severed  It  from  the  surface,.and  tbe  recording 
of  the  deed  gave  constructive  notice  to  Mc- 
Donald of  such  severance,  whether  be  bad 
any  knowledge  of  It  or  not  But  the  plsln- 
tiff's  deed  was  for  the  whole  of  the  labd,  in- 
cluding tbe  soil  and  tbe  minerals.  Xhe  »ox/t- 
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pony  hod  the  rlgfat,  bowover,  to  develop  and 
operate  the  mineral  estate  alone,  If  tbat  was 
to  Its  Interest,  and  leave  the  sarfaee  ontllled 
and  nnclured.  It  dected  to  do  bo.  It  erect- 
ed Its  Ixeaker,  opened  Its  mine,  extended  Its 
gangways,  arranged  Its  tracks  and  sidings, 
and  began  the  production  of  coal  for  the  mar^ 
ket  from  beneath  the  snif  ace  of  the  Porter 
tract  and  its  adjoining  lands.  In  thia  num- 
ner  It  entered  upon  the  actual  possession  of 
Its  ndneral  estate.  For  more  than  00  Tears 
It  has  continued  Its  possession  without  Inters 
nqition  In  a  manner  that  has  been  obrions  to 
all  persons  in  Uie  neighborhood.  No  pexmm 
could  pass  or  enter  upon  the  land  witbdnt  be- 
ing confronted  with  the  unmistakable  proofs 
of  the  possession  and  active  <9eratlona  of 
the  plaintiff  In  this.  Its  snbterranean  estate. 
These  proofs,  Inclodlng  the'  structures,  tte 
Guhu  plies,  the  prepared  coal,  the  movements 
of  men  and  cars  about  the  plt^s  month,  brou^t 
the  knowledge  of  the  plalntHTs  f^erattoiis  to 
even  the  most  casual  observw  In  a  much 
more  effective  and  satisfactory  manner  than 
it  could  have  been  bone  by  the  moe  ezist- 
ence  of  a  recorded  deed.  Why  should  It  not 
have  the  same  legal  effect?  In  this  case 
there  is  stni  another  elemoit  of  notice,  for  the 
defendant  not  only  made  his  oitry  upon  the 
fmrface  with  fall  knowledge,  from  the  acts 
of  the  owner,  d  his  severance,  and  the  occih 
pancy  of  the  lower  estate  by  It,  bat  he  was 
in  its  enqilc^,  assisting  in  its  mining  opera* 
tlons.  He  was  one  of  the  persons  by  whose 
labor  the  plaintlCF  preserved  its  possession, 
and  kept  its  own  flag  flying.  Sur^,  notice 
could  go  no  fivther  than  this.  The  recording 
of  a  deed  is  notice,  notwUhstandlng  the  party 
to  be  affected  by  it  may  never  have  imown  of 
Its  e^toice,  or  of  the  severance  wrought 
by  it,  because  he  might  have  known,  if  he 
had  exercised  the  vigilance  the  law  requires 
of  him,  and  examined  the  record.  Bo,  it  is 
well  settled,  possession  is  notice,  although 
the  person  to  be  affected  did  not  know  trf  it 
It  was  bis  duty  to  take  notice  ol  the  possee- 
slon  as  well  as  of  the  record,  and,  if  he  failed 
to  do  it,  It  was  his  foQy.  He  Is  held  to  know, 
because  he  might  have  known  if  he  had  made 
the  examination  which  It  was  his  duty  to 
make.  Here  the  possession  of  the  owner  was 
known.  Tbe  estate  in  which  it  was  at  woric 
was  known,  and  the  defendant  was  In  its 
service,  cmtrlbuting  by  hte  own  labor  to  the 
development  of  tbe  mineral  estate,  and  to  the 
maintenance  of  his  empk^er's  possessltm. 
This  was  notice  1^,  and  because  of,  the  cleuv 
est  knowledge  of  aU  the  facts.  McDonald 
had  this  knowledge  when  be  first  altered  toxm 
the  surface,  and  he  was  affected  iff  it  He 
knew  of  the  actual  severance  of  the  estates 
In  the  Prater  tract  He  knew  the  owners 
were  In  the  exclusive  possession  of  the  low- 
er one,  and  htanselt  assisted  as  an  emidoyfi  in 
the  wortc  by  which  that  possession  was  made 
visible  and  notations.  He  never  did  any- 
thing tb  challei^  thdr  possession  of  the  mtai- 
eral  estate.   On  the  contrary,  all  he  did,  aside 


from  the  aectkm  of  a  shelter  on  the  snrflRce, 
was  as  servant  of  the  owner,  tmder  its  direc- 
tion, and  hi  the  dearest  recognition  and 
subserviaK^  to,  its  tftte.  Under  sntA  dr* 
cumstancea  it  is  plain  that  If  he  acquired  a 
title  to  the  suitaoe  of  the  tfx  acres  he  daims, 
he  conid  not  dntcb  also  the  mineral  estate, 
or  any  part  of  It,  that  lay  below  the  sarfaee. 
It  would  be  inequitable  and  uiUast  to  bold 
otherwise  in  this  case.  had  stolen  In 
qpon  tiie  surface  while  at  woi^  for  the  com- 
pany that  owned  both  it  and  the  co^  He 
knew  of  the  severance  In  fact  of  these  es- 
tates, and  aided  In  the  general  work  Qiat 
nude  the  severance  evident  to  tlie  wodd.  I^ 
entering  under  such  drcnmstances,  be  could 
acquire  the  sn^ce^  be  is  limited  ^  it  Know- 
ing all  the  facts,  be  was  bound.  If  he  desired 
to  acquire  title  to  bis  emptoy^s  ndne,  or  any 
part  of  it,  to  enter  upon  the  mineral  estate 
at  some  point  take  possession,  hold  it  opqnly 
and  advertely  for  21  years,  so  that  his  pod- 
tton  and  claim  could  have  beoi  known  to  the 
owner.  Any  different  holding  would  lead  to 
vwy  absurd  results.  It  vrould  require  us  to 
hdd  that  constmdive  notice  Is  better  than 
actual  notice.  IDrea  this  is  short  of  a  fall 
stetement  of  the  result  of  the  contrary  doe- 
trine,  for  in  reality  it  would  require  us  to  bold 
that  notice  In  tact  had  no  signlflcance,  and 
bound  no  one.  If  McDonald  was  not  bound 
by  the  complete  knowledge  he  possessed  and 
the  opportunity  for  inquiry  which  his  rela- 
tions to  the  ovmer  afforded  blm,  It  would  fol- 
low that  actual  knowledge  did  not  so  much  as 
put  him  upon  inquiry.  It  would  be  modi 
more  reasonaUe  to  strike  down  the  constmc- 
tive  notice  vrtildi  the  law  raises  from  the  re- 
cording of  a  deed  than  thus  to  put  It  out  of 
the  power  of  an  owno-  to  protect  himself 
the  dearest  dlsdosure  of  his  possession  of 
his  estate,  and  Its  purpose,  to  one  of  his  own 
employte.  But  it  is  said  that  the  company 
was  not  engaged  In  mining  Immediately  under 
tiie  Biz  a<Tes  of  surface  occniried  by  McDfm- 
ald,  and  that  there  was  considerable  un- 
mlned  coal  in  place  Erectly  bdow  bis  indo- 
Bure.  McDonald  entered  upon  the  surface  of 
the  Porter  tract  knowing  of  the  severance  of 
the  coal  under  it  from  the  surface.  Tbe 
plaintiff's  mineral  estate  was  protected  as 
folly  by  this  actual  knowledge  as  It  would 
have  been  by  constructive  notice,  and  no 
title  by  the  statute  of  limitatlonB  could  be  ac- 
quired within  the  limits  of  that  estate  without 
an  entry  upon  it  An  entry  upon  another  es- 
tate—that upon  the  surface— can  have  no 
effect  outside  the  estate  entered.  If  there  is 
no  severance,  an  entry  upon  the  surface  will 
extend  downward,  and  draw  to  It  a  title  to  the 
undertylng  minerals;  so  that  he  who  dlssdses 
another,  and  acquires  title  the  statute  ot 
limitations,  will  succeed  to  the  estate  of  Um 
upon  whose  possession  he  has  entered.  But, 
If  a  severance  is  made  beforo  his  entry,  and 
he  has  notice  of  tbat  severance,  dthw  the 
record,  or  by  the  state  ot  the  posBesalon  ac- 
quired both  by  observation  and  by  years  of 
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■errlM  In  the  en^IoTment  of  tbe  owner/  hit 
entry  upon  either  of  the  estates  will  not  af- 
fect the  other.  Possibly  the  qn^tlon  of  the 
extent  of  the  poaaeeslon  of  a  treBpasslng  min- 
er acquired  bjr  reason  of  his  entry  npon  the 
mineral  estate  may  some  time  tw  presented. 
If  so,  it  will  be  time  to  consider  It  when  It 
comes  before  m.  It  is  not  In  this  case.  As 
andlcable  to  the  facts  now  before  ns,  we  hold 
that  the  Porter  tract,  or  so  much  of  it  as  was 
accessible  from  tbe  pit's  mouth  in  use,  so  that 
coal  could  be  mined  and  removed  therefrom 
by  the  ordinary  methods  of  mli^ng,  was  In 
the  actual  possession  of  the  plaintiff,  and  that 
no  indosure  ni>on  the  surfiice  of  that  tract  by 
one  who  had  notice  of  the  severance  would 
draw  to  it  any  part  of  the  mineral  estate  with- 
in its  limits.  Tills  disposes  of  the  sugges- 
tion that  the  unmlned  coal  under  the  six  acres 
has  been  or  could  be  acquired  by  McDonald 
by  virtue  of  Ills  possession  on  the  surface. 
He  acquired  the  surface  because  he  put  his 
actual  possession  against  the  constructive 
possession  of  the  owner.  He  did  not  acquire 
the  coal  because  he  had  actual  notice  of  its 
severance  from  the  surface  by  the  owner. 
This  limited  his  possession  to  the'  estate  on 
which  he  entered.  Tbese  views  require  ns 
to  reverse  the  decree  of  tbe  court  below,  to 
restore  the  preliminary  injunction,  and  upon 
the  fftcts  that  are  undisputed  to  make  the 
Injunction  perpetual;  the  costs  of  this  aK>eal 
to  be  paid  by  the  aH>eUe& 


on  Pa.  St.  GSl) 

OARTBR  v.  PRODUCERS'  Oil.  00.,  Limited. 

(Supreme  Court  of  PennsylTania.    Oct.  11, 
1807.) 

FjLRTKBrbhip  Associations — Rulcs— TBAKsrsa  or 
Stock. 

A  role  of  a  partnership  association  denying 
to  a  member  parcbaaing  additional  shares,  tbe 
same  as  to  any  other  traoslerree  of  siures,  tbe 
right  to  vote  them,  nnless  elected  to  membership 
In  respect  to  such  shares,  is  antborlxed  by  Act 
June  2.  1874  (P.  L.  271)  I  4.  as  amended  by 
Act  June  25,  188S  (P.  L.  182),  providing  that 
Interests  in  such  associations  may  oe  transferred 
under  sncb  roles  as  they  may  prescribe,  and  in 
the  absence  ot  muh  roles  the  transferee  of  any 
Interest  in  any  socfa  assodation  shall  not  kte  en- 
titled to  participate  m  its  Imrines^  onless  elect- 
ed to  membership  therdn. 

Appeal  from  court  of  oommon  pleas.  Warren 
enrnty. 

Snlt  by  Jobn  J.  Garter  against  the  Producm' 
OH  Company,  Limited.  Decree  for  defendant. 
Plaintiff  appeals.  Affirmed. 

Tbe  following  Is  tbe  opinion  of  the  court: 
"I  have  found  as  a  fact  that  the  plaintiff  la 
tiie  bona  fide  owner  of  the  stock  wtilch  he 
seeks  by  his  bill  to  have  transferred  to  him. 
In  so  doing,  I  have  negatived  so  much  of  para- 
graph c  of  the  defendants  5th  proposition  ot 
law  as  avers  that  tbe  plaintiff  has  not  over- 
come the  responsive  denial  of  the  answer  as  to 
tbe  bona  fides  ot  his  ownership.  The  proof  of 
ownwsliip  offered  by  the  plaintiff  consisted  at 
the  production  of  the  certificates  issued  by  the 


Producers*  Oil  Company,  Umlted,  evidence  es- 
tablishing their  geiulne  character,  and  the  due 
eiecutton  by  the  holders  thereof  of  tbe  trans- 
fers printed  on  the  back  of  the  oertlflcateB. 
To  this  was  added  his  own  testimony  that  he 
purchased  tbe  shares  from  the  National  Trans- 
it Company,  and  paid  for  the  same  in  cash 
with  his  own  money,  and  that  no  other  per- 
son had  any  Interest  therein.  He  produced 
the  check  by  which  payment  was  made,  the 
receipt  of  tlie  National  Transit  Company,  and 
other  documents  corroborating  bis  testimony. 
This  was  certainly  enough,  in  the  absence  of 
conntervalllng  proof,  to  establish  his  unquali- 
fied ownmhip  against  the  general  and  vague 
denial  ot  the  answer.  It  was  declared  in  Rie- 
gel  T.  Insurance  Co.,  163  Pa.  St  1S4,  25  AtL 
1070  (the  present  chief  Justice  delivering  tbe 
opinion),  that  an  averment  of  a  fact  In  an  an- 
swer which  could  not,  in  the  nattire  of  tbe 
case,  be  within  the  personal  knowledge  of  lilm 
by  whom  It  Is  sworn,  and  which  Is  no  more 
than  'an  expression  of  his  strong  conviction  of 
Its  existence,  or  what  he  deems  an  infallible 
deduction  from  tbe  facts  which  were  Icnown  to 
him,'  is  not  responsive  In  the  senye  that  It  Is 
evidence  in  his  favor,  so  as  to  put  the  plaintiff 
upon  proof  by  two  witnesses.  But  it  Is  unnec- 
essary to  invoke  this  principle,  for  the  proof 
was  abundant  and  practically  tmcontradlcted. 

"The  proposition,  however,  raises  the  ques- 
tion of  the  good  faith  of  the  plaintiff  In  bring- 
ing this  suit,  and  this  Is  a  broader  question. 
It  Is  said  that  tie  is  'shown  to  tie  acting  In 
conspiracy  with  the  Standard  Oil  Trust,  In 
fortherance  of  Its  Interests  and  pmposes,  and 
not  for  tiie  wdfare  of  the  defendant'  The 
findings  of  fact  establish  that  the  plaintiff,  in 
pnrctiasing  the  stock  In  question,  sought  to 
obtain  tlie  control  of  the  company;  tliat  tils 
avowed  purpose  Is  to  ctiange  its  policy,  wo  as 
to  malEe  it  unobjectionable  to  the  Standard  Oil 
nnst  and  so  that  it  will  be  against  the  wishes 
and  purposes  of  the  other  memtwrs  of  ttie  com- 
pany; also,  that  the  Standard  Trust  is  engaged 
In  tbe  same  business  as  the  defendant  com- 
pany, and  that,  at  the  time  the  National  Trans- 
it Company  sold  the  stock  to  the  plaintiff,  Its 
agents  received  assurances,  not  amounting  to 
an  enforceable  contract  that  tils  action  would 
be  such  as  they  desired.  In  my  opinion,  the 
motives  and  intentions  of  the  persons  compos- 
ing the  Producers'  Oil  Company,  limited.  Id 
organizing  that  company,  are  not  material,  ex- 
CG|>t  so  far  as  they  are  expressed  in  tbe  con- 
tract which  tliey  made  with  each  other.  We 
deal  exclusively  with  the  means  which  they 
adopted  to  carry  out  tbeb:  purposes,  wtiatever 
they  were.  A  large  amount  of  testimony  was 
given  rdating  to  the  preliminary  steps  loolElng 
towards  the  organization  of  the  company,  but 
as  It  failed  to  show  an  i^^eemcnt  lietween  tbe 
body  of  sutfficrlbers  to  tlw  capital,  we  give  it 
no  consideration.  Its  only  relevancy.  If  fully 
proved,  would  be  to  show  tliat  the  purpose  In 
the  minds  of  the  promote  was  to  deprive  tlM 
Standard  Trust  ot  the  Producers'  oil.  and  to 
furnish  a  competitive  maAet  tot  tbe  same. 
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These  purposes  an  not  unlawfol,  and,  If  the 
meaziB  adc^ted  were  adequate,  might  be  ac- 
complished. But  whether  acGomplished  or  not 
must  depend  upon  the  adequacy  or  inadequacy 
€t  the  means. 

"Nor  can  I  see  my  way  dear  to  refuse  the 
relief  pr^red  for  on  the  ground  that  the  plain- 
tiff's motives  and  Intentions  are  at  variance 
with  the  purposes  and  wishes  of  his  fellow 
memhen.  If  what  he  desltw  and  intends  to 
do  as  a  member  of  the  company,  controlling  a 
majority  in  value  of  interest  of  Its  capital. 
Is  legally  and  equitably  his  right,  the  court 
cannot  refuse  to  aid  blm  because  it  may  think 
he  ought  not  so  to  act;  and.  If  It  Is  not  legally 
or  equitably  bis  rt^t,'  the  powa-  of  the  court 
may  be  Invoked  to  prevent  his  abuse  of  his 
power,  but  It  dora  not  Justify  refusing  him 
such  rights  as  he  clearly  has.  The  action  of 
the  court  Is  not  invoked  by  reason  of  any 
Biqqposed  equity  in  the  idalntlff,  but  by  reason 
of  an  alleged  dqiirivatlon  of  his  legal  rights  as 
a  member  of  an  association  over  which  the 
court  is  given,  by  express  statute,  the  snpervi- 
Bton  and  control.  Nor  does  the  fact,  which  la 
appareo^  tttat  the  p<dicy  which  the  plaintiff 
dedres  to  adapt  ia  also  derirable  to  the  Stand* 
ard  Oil  Trust,  In  my  mind  furnish  a  reason  for 
refusing  relief,  since  we  are  compelled  to  be- 
lieve that,  although  agreeing  with  that  organl- 
satitm  in  (q;rinlon  and  policy,  the  plaintiff  ap- 
pears in  hlB  own  right  as  a  bona  .fide  owner 
of  ebarea. 

*^e  cases  dted  for  Uie  defendant  on  this 
pcdnt  are  clearly  dlsttngul^ble  from  tbe  case 
in  hand.  Bakofa  AppefO.  108  Pa.  St.  610,  1 
AtL  78,  and  Goidd  v.  Head.  41  Fed.  210.  turn- 
ed upon  the  fact  that  the  plaintiff  was  not  the 
real  owner  of  the  stock.  Kenton  v.  BaUmy 
Go.,  M  Pa.  St  4B2,  and  Oamblos  v.  Bidlroad 
Co.,  4  Brewst  692,  were  cases  bi  which  it  was 
attempted  to  control  the  actitm  of  a  corpora- 
tiion  salts  brone^t  in  the  (tbaractar  of  stock- 
holders by'  Tptxaom  who  had  bought  stodc  for 
the  mere  purpose  of  bringing  suit  In  the  inters 
est  of  outsldenr.  Foil's  Appeal,  91  Pa.  St. 
434,  was  a  bill  to  compel  specific  performance 
of  a  ctmtract  to  ddlver  stock  In  a  national 
bank.  The  moe  right  of  the  plaintiff  undw 
his  ccmtract  furnished  no  ground  for  the  spe- 
cific performance  sought  In  equity,  but  the  re- 
lief was  demanded  on  the  supposed  equity  aris- 
ing from  the  fact  that  tbe  plaintiff  was  already 
the  owner  of  stock  which  ^th  the  stock  con- 
tracted for  would  give  blm  control  of  tbe 
bank,  and  enable  blm  to  elect  hbnself  and  bis 
friends  dbrectors  and  officers.  Specific  pez^ 
ftirmance  was  refused,  txk  the  ground  tiiat  Qie 
circumstances  rdled  upon  raised  no  equity  in 
the  plaintiff.  It  was  said  that  the  bank  ms  a 
quasi  public  eorporatton.  and  that  it  was 
'against  public  policy  that  tbe  control  should 
be  in  the  hands  ot  a  single  Indl^uaL  Gage 
V.  Fiedler  (N.  D.)  65  N.  W.  800,  was  similar, 
but  there  was  only  a  contract  to  permit  the 
plaintiff  to  control  the  stock  without  actually 
buytaig  It  None  <^  tbe  cases  dted  Involved 
the  right  of  a  stockholder  to  be  recognized  aa 


such;  nor  do  any  ol  tiiem  Involve  the  denial 
of  tbe  ordinary  equitable  remedies  to  one 
standing  wholly  vpoa  a  legal  right  On  tbe 
other  hand,  the  case  of  Rice  v.  Rodcefeller, 
134  N.  y.  174,  31  N.  B.  907.  seems  to  me  fuUy 
In  point  upon  the  presoit  question;  and  Bali- 
road  Go.  V.  Blklns,  37  N.  J.  Eq.  273.  furnishes 
even  a  doeer  analogy.  If  the  plaintiff  la  the 
bona  fide  ownw  of  the  interest  In  the  capital  of 
the  defendant  company  which  he  claims,  and 
Is  entitled,  under  the  laws  and  rules  of  tlie 
company,  to  represent  that  Interest  In  tbe  meet- 
ings ot  Ita  manbers,  It  cannot  be  that  any  legal 
or  enforceaUe  equitable  right  of  the  company 
can  be  Infringed  by  requiring  It  to  recognise 
his  title.  If,  by  his  action  or  attenqited  ac- 
tion, the  rights,  legal  ot  equitable,  of  any  other 
member  are  Infringed,  that  action  may  be  re- 
strained or  omtroUed.  But  no  othw  membw 
of  the  company  is  before  the  court  as  a  party 
in  that  character.  The  real  contention  of  the 
defendants  seems  to  be  not  so  much  that  the 
company  will  suffer  If  the  rdleC  prayed  for 
be  granted  to  the  plaintiff  as  that  other  mem- 
bers In  their  indlvMual  character  as  producers 
<a  oil  wlU  be  Injured;  and  this  Is  a  cootroveny 
which  we  are  manifestly  unable  to  determine 
tn  this  proceedhog. 

"I  torn,  tiierefore,  to  the  qnestiotts  raised  iu>- 
on  the  nniUspated  l^uits  by  tbe  plaintiff's  Ist. 
2d,  Sd.  4th,  6th,  7tb,  8th,  and  lOtfa.  and  the 
defendant's  1st  2d,  8d,  «kd  4th,  propositions 
of  law.  Under  tiie  law  governing  *partner8hlp 
associations'  ftnmed  under  the  act  of  June  2, 
1874^  and  Its  amendments,  and  tiie  agreement, 
rules,  and  regulations  governing  the  Produ- 
cers' Oil  Oompany,  Umlted,  Is  a  memba  of 
that  G(NiQ»any  who  purdiaaes  additlondl  shares 
enUtied  to  represent  such  addltlMial  Interest 
In  the  capital  In  the  meetinga  of  the  company, 
.without  being  elected  to  membership  In  respect 
to  sudi  addlticnial  intmat?  The  fourth  sec- 
tion of  tbe  act  of  June  2, 187^  as  amaided  by 
the  act  of  25th  of  June,  18S5,  provides  as  fol- 
lows: 'Section  L  Intereste  in  snch  partnership 
assodaUfMoa  shall  be  persimal  estate,  and  may 
be  transferred,  given,  bequeathed,  dlstrilmted, 
sold  or  asirigned,  under  such  rules  and  regula- 
tions as  such  partnership  assodatioDS  shall, 
from  time  to  time,  prescribe,  a  vote  of  a  ma- 
jority of  the  members  In  number  and  value  of 
their  Interests,  and  hi  the  absence  of  audi  rutes 
and  regulations  the  transferee  of  any  Interest 
in  any  such  assoclatl<n  shall  not  be  entitled  to 
any  partldpation  in  the  subsequent  business 
of  snch  association,  unless  elected  to  member- 
ship therein  by  a  vote  of  a  majority  of  the 
members  In  nmnber  end  value  of  their  inter- 
ests. And  any  change  ot  ownership,  whether 
by  sal^  death,  baiftraptcy  or  ottterwls^  wldch 
occurs  In  the  absence  of  any  rules  and  regula- 
tions of  sudi  assodatlons  regulating  snch  trans- 
fer, and  which  Is  not  fcdlowed  by  dectifm  to 
membership  In  such  associations,  shall  entitia 
the  owner  ot  transferee  only  to  the  value  oi 
the  Interest  of  the  date  of  acquhrlng  such  Inter- 
est, at  a  price  and  uptn  trarms  to  be  mutnaUy- 
agreed  i^on,  and  In  default  of  bw^  agrerasent 
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•t  a  price  and  vpaa  teem  to  t»  txeA  tq^  an 
amwatoer  to  be  appointed  by  the  court  of  com* 
mon  pieas  of  the  proper  county,  on  the  pettUoo 
of  either  party,  which  appralaement  Bball  be 
sobject  to  the  approral  of  said  court*  The 
provisions  of  this  sectkn  affectlns  the  statos 
of  tzanaf ereea  of  IntoieBta  am  cmly  operatiTO 
In  the  absence  of  rnlea  and  legolatlcou  prestxlb- 
ed  Iqr  the  aasoclatira  by  a  vote  of  a  majority 
of  the  membera  In  nmsStex  and  rahie  of  tbelr 
Interests.  June  6, 18B4,  over  a  year  before  tha 
plahittff  pnccbmed  any  of  the  aharea  Involred 
hi  this  controveray,  the  Producers'  OU  acxupa- 
ny.  Tj^itfti),  in  tbe  mannv  preacrtbed  by  the 
ad,  and  also  in  conformity  with  the  pro  vision 
in  the  rules  governing  amendments  thereto, 
adopted  the  amended  rule  set  forth  In  the  flnd- 
Ings  at  fact  It  Is  conceded  that  this  rule.  If 
vaUd,  is  condnsiTe  against  the  riiAits  claimed 
by  the  plaintlfl  in  bis  blU.  But  It  Is  contended 
that  the  role  IB  Invalid,  because  no  authority 
to  make  auoh  a  rule  Is  given  1^  the  statute, 
because  It  Is  against  tbe  terms  of  the  static 
and  because  It  la  in  restraint  trade,  hi  dero> 
gatlw  of  tbe  rights  oi  the  memb^  and  u^ 
reasonable  In  Ita  provisions. 

"Tbe  provision  forbidding  sales  of  shares  ex- 
cept to  a  particular  chiss  of  persons,  and  that 
requiring  a  member  purchasing  additional 
shares  to  be  elected  to  mcmbfsshlp  In  respect 
to  such  shares,  are  Ind^endeut;  .tfther  may 
stand  though  the  itfher  falU  Tbe  platotffTt  al* 
though  he  had  never  been  lawfully  expelled 
fnxn  membership  to  the  P.  P.  A.,  ma  not  at 
the  time  he  purchased  tide  atock  qualified  for 
membership  tbo^ln  by  reason  of  bis  boslneaa 
associations  with  the  Standard  Oil  Trust  But 
the  flnt  clause  of  this  rule  deals  with  the  rWit 
of  a  membw  to  sell,  and  not  to  bigr.  No  mem- 
ber of  tbe  cmnpany  sold  his  stodc  to  the  phUn. 
tiff;  nor  are  we  able  to  detwmlne  whether  or 
not  the  persona  to  whom  th^  did  a«U  were  or 
were  not  qualified  under  this  clause.  We  pass 
It  1^,  tberefwe,  to  consider  the  last  para* 
graph  of  the  rule,  whldi  specifically  covers  the 
case  In  baud.  Many  cases  are  cited  for  tbe 
plaintiff  to  show  that  tbe  rls^t  of  a  corpora- 
tion to  make  by-laws  tcx  the  regulation  of 
transfers  of  stock  does  not  Include  the  right  to 
phice  restrictiona  upon  transfers.  For  Hm  pro- 
tection of  the  corporation,  its  stockholders  and 
creditors,  tt  may  prescribe,  by  by-laws,  the 
mode  of  transfer;  but  it  cannot,  without  ex> 
presa  authority  In  the  charter.  Impose  restric- 
tions upon  the  free  alienability  of  ito  shares, 
which  Is  an  Incident  of  such  property,  Tbe 
argmuent,  liowever,  falls  when  It  la  attempted 
to  apply  It  to  a  'partnership  assodatlon';  for 
It  Is  quite  clear  that  the  rules  and  reguladona 
authorized  by  the  act  of  ISSS  are  intended  to 
govern  more  than  the  mere  mode  of  transfer- 
ring shares,  and  to  embrace  tbe  statua  of  a 
tj^nsferee  la  respect  to  the  association.  The 
language  Is:  'Interests  may  be  transferred, 
given,  bequeathed,  distributed,  sold  or  assigned 
under  such  rules  and  reguUitiooa  as  such  part- 
nership association  shall  from  time  to  time 
prescribe.'   And  as  the  act  pre^bes,  not  the 


nuumar  of  registering  tnnsf era,  bnrt  the  status 
ct  a  transferee  who  has  become  the  owner  of 
an  Interest  In  tbe  capital  by  gift,  bequest,  dis- 
tribution, sal^  assignment  or  other  mode  of 
transfer,  only  in  the  absence  of  rules  and  legu- 
latlims,  it  Is  necessari^  Implied  that  tb»e  roles 
and  regulathma,  wtaldi  are  to  take  the  {dace 
of  the  statotory  provisions,  may  cover  the  aame 
subject;  and  this  Is  predseiy  what  the  first 
sentence  ctf  this  secthm  dedazes.  If  tbe  aaso- 
elatlon  may  not  make  rules  and  regulations 
covering  the  sUtus  of  tzansfereee  aa  well  as 
Uie  manner,  of  transfa,  It  follows  that,  to  every 
association  having  rules  and  regulations  gov- 
erning the  fwmal  transfer  of  toteresbi,  any 
transfoee  becomes  Immediately  a  member 
without  Section,  for  the  statute  f^wrates  only 
In  the  absence  of  rules  uld  regoIaUons.  Every 
association.  If  this  be  a  comet  construction  of 
tbe  law,  will  be  required  to  choose  between 
dolxig  business  without  any  rules  at  all  govern- 
ing the  transfer  ot  aharea  and  toe  loss  of  aE 
control  ovK  the  mranberahlp  through  tbe  adop- 
tion of  such  rules. 

"It  Is  quite  too  dear  for  argument  that  the 
power  of  partnership  associations  under  the 
statute  to  make  rules  and  regulations  extends 
to  the  general  subject  of  the  status  ot  trans- 
ferees, and  the  manner  in  which  ttiey  may 
become  membOTS,  as  wdl  as  to  tbe  mode  of- 
tcansfer;  and  the  questton  Is  therefore  nar^ 
rowed  to  this:  Is  tbe  pmvlsltm  requiring 
members  of  the  company  purchating  additional 
shares  to  be  re-dected  In  respect  thereto  with- 
in this  general  power,  la  It  vdd  aa  against 
tha  qtlrit  and  Intsitton  of  the  law?  Whether 
the  partnership  assodatian  ought  to  be  dassl- 
fled  by  tbe  pntfCssor  of  legal  science  aa  a 
species  of  the  genus  corporation,  or  tbe  genus 
partnership,  <x  whether  It  shotdd  be  set  apart 
as  a  new  genus,  seems  to  me  untoqtortant  If 
a  corporation,  tt  is  so  peculiar  to  Its  features 
that  the  general  law  of  oHporatlons  cannot  be 
applied  to  it  without  Important  modlficatlona; 
If  a  partnership,  It  so  differs  from  the  common 
type  that  tbe  general  law  ot  partnosbips  la 
but  slightly  aK^cabI&  Both  the  law  of  cor- 
porations and  the  law  of  partoershlps  axe  to 
be  refiwted  to  to  the  absence  of  statotory  regu- 
lations, the  choice  betog  determined  by  the  na- 
ture, of  the  feature  nndar  consideration.  In 
the  present  case  we  derive  llttie  assistance 
from  eltoer.  The  genoal  rule  of  cwporatioos 
invoked  the  plaintiff  baa  been  laid  down  to 
meet  the  condi Lions  existing  to  corporations  to 
which  the  ownranhip  of  stock  carries  with  it 
Ipso  facto  membership  to  the  corporate  body. 
If  there  are  corporations  to  which  tbe  condi- 
tions are  dlffero^  It  is  manifest  that  the  rule 
Is  toappllcable  to  the  extent  of  the  difference. 

"Tbe  ddectos  personarum  as  It  exists  to  part- 
nerships  grows  out  of  the  contract  of  tbe  part- 
ners to  be  associated  with  each  other,  and  with 
no  others.  The  reason  for  It  Is  found  to  the 
right  of  each  partna  to  act  as  agent  for  all  the 
oUiere,  the  liability  of  each  for  the  partnership 
obllgaUons,  and  the  right  of  each  to  contribu- 
tion from  the  others.   None  of  these  conditions 


Digitized  by 


Google 


£74 


88  ATLAMTIO  BBPOBTBIB. 


exist  In  partnenhlp  aBsoclBUons.  The  case  of  a 
transfer  of  Interest  from  one  partner  to  another 
Is  not  analogous  to  tbe  case  In  band,  tor  Qie 
dissolution  Is  caused  In  snCb  a  case,  not  the 
addition  to  the  Interest  of  one  of  the  portnera, 
which  adds  nothing  to  his  power,  but  by  the 
dropping  oat  of  tbe  assigning  partner,  whose 
continuance  Is  necessary  to  tbe  partnership  ex- 
istence. A  partnership  association  differs  from 
tbe  common  type  of  partnerships  In  that  the 
members  Tote,  and  do  not  act  with  the  powos 
of  partno^,  and  In  that  they  are  snt^ect  to  no 
joint  liability.  It  differs  from  tbe  common 
type  oi  coTpoiatl<Kis  In  that  the  members  bare 
a  right  to  admit  or  refuse  membership  In  the 
company  to  the  transferee  of  tbe  Interest,  as 
well  as  In  some  otha  particulars.  In  deter- 
mining whether  tbe  act  of  1886  should  be  strict- 
ly construed  against  tbe  power  of  tbe  associa- 
tion to  limit  the  right  of  one  et  Its  member* 
to  acqnhre  control  by  Increasli^  his  Interest, 
we  ought  to  kxA  to  the  tj^t  and  Intention  <tf 
the  act  Tbe  peculiar  form  of  delectus  pav 
sonarmn,  so  carefully  guarded  In  partnership 
association^  cannot  be  based  n^tm  the  same 
consideration  which  gives  rise  to  the  common 
form  In  partnerships,  for  tbete  Is  no  mutual 
agency,  no  joint  llablllly.  looking  at  tbe  gen- 
eral scheme  of  tbe  act,  It  seems  a^uroit  that 
'  It  was  Intended  to  enable  persona  deslrinig  to 
ccmiblne  th^  capital  In  any  busfaiesa  enter- 
prise to  do  so  without  Incurring,  on  the  me 
hand,  tbe  gennal  llaUUty  of  paxtnen,  or,  on 
the  other,  the  risk  of  having  the  buslnesB  tak- 
en out  of  the  control  of  those  In  whom  It  was 
originally  placed  wltbout  their  consoit,  which 
exists  In  Mdlnaiy  corporatkHis.  If  this  be 
true^  It  Is  manifest  that  transfos  of  hiterests 
from  one  member  to  aiK>ther  are  wtOihi  the 
mischief  sought  to  be  prevented,  for  the  mem- 
bers vote  by  value  of  Interest  as  well  as  num- 
ber upon  most  Important  questknu. 

"If  the  case  d  a  member  transferee  Is  not 
indnded  wltUn  the  provldons  of  the  statute. 
It  Is  not  because  the  letter' of  the  law  does  not 
Include  It,  but  because  the  court  Is  moved  by 
the  context  to  limit  Its  literal  meaning.  In- 
terests,' the  act  dedares,  without  faidlcatlng 
any  eiueptlon.  'may  be  transferred  •  •  * 
under  such  rules  and  reguladcns  as  sndi  part- 
nerebip  association  shall  from  time  to  thne  fire- 
scrihe,*  etc  *Any  change  of  ownership  which 
occurs  In  the  absence  of  any  rules  and  regula- 
tions of  such  associations  r^nlatlng  sudi  trans- 
fer *  *  *  Shan  entitle  tbe  owna  or  trans- 
feree,* etc.  But  the  term  'election  to  mem- 
bership* is  not  happily  chosen  to  express  tbe 
consent  of  the  manb^  to  the  acqulsltkm  of  a 
greater  Interart  by  one  of  their  number.  One 
who  Is  already  a  member  cannot  In  auy 
proper  sense  of  tbe  terra,  elected  to  member- 
ship. The  broad  and  general  tema  used  In 
the  act,  together  with  the  use  (tf  this  phrase, 
tnappn^riate  to  the  case  of  transfer  between 
members.  Indicate  tliat  the  particular  case  of 
such  transfer  was  not  present  In  tbe  legidatlve 
mind.  Had  It  been,  the  general  terms  wonld 
have  been  modified  If  It  were  Intended  to  ex- 


dude  It,  and  some  modUIcatI(ML  vt  fbe  tenn 
'elected  to  membership'  would  have  been  made 
had  tbe  intention  been  qieclflcally  to  Indnde 
a  transfer  to  one  already  a  member.  We  can 
only  ascertain  the  legislative  will  In  a  particu- 
lar case  by  determining  wbethar  or  not  It  faDs 
witblu  the  general  Intention  ex^^essed  In  the 
law.  And,  while  my  mind  Inclines  to  the  be- 
lief that  sncb  a  case  was  not  within  the  In- 
tention of  the  legislature.  It  Ui  not  without  much 
doubt  and  some  hesitation  that  I  so  dedde. 
But  It  seems  dear  to  me  that  the  power  ot  the 
assodation  to  regulate  flie  status  of  transferees 
of  Interests  In  capital  Is  not  Umlted  by  the  regu- 
lations prescribed  tbe  act  In  conferring 
upon  the  association  authority  to  legislate  for 
Itself,  It  is  Unified  that  It  may  make  rules 
which  differ  from  those  prescribed  In  the  act 
If  the  case  of  a  transfer  te  one  aheady  In  the 
monbershlp  be  not  Indnded  In  the  terms  of 
the  act,  It  \s,  at  most  an  omitted  case,  which 
tbe  assocIatl<m  Itself  may  provide  tot,  the 
rule  adopted  by  ihe  defaidant  is  not  agatost 
the  terms  of  the  act  Am:,  at  best  tbe  act  does 
not  cover  It  at  aU.  Nor  la  It  unreasonalde,  for 
It  Is  In  line  and  harmcHiy  with  tbe  general 
and  Intention  of  tbe  act  Nor  doea  It  Infringe 
any  right  of  the  members,  for  tbe  owners  ot 
fbe  shares  m^  stDI  firedy  sdl  them  to  whom 
th^  please,  the  obty  dIfEfefrence  bdng  that  a 
sale  to  a  member  Is  put  In  tiie  same  categwy 
as  a  sale  to  other  perstms.  No  manber  can 
clabn  a  vested  right  to  a  greater  voting  power 
than  vras  given  hhn  by  the  articles  ct  asso- 
ciation. Tbe  full  value  of  the  Interest  Is  guar- 
antied to  tbe  purchaser  In  any  event 

"Thus  far  we  hare  couidtted  tbe  rules  and 
regulations  ot  the  defendant  as  mere  l^-laws, 
hiqKiBed  by  a  majori^  under  the  auUiority  of 
the  statiUe.  The  original  rules  were,  however, 
agreed  to  and  signed  all  the  membws  at  the 
time  the  company  was  organized,  and  as  part 
of  Its  organization.  Th^  have  therefore  the 
effect  of  artldes  of  association  addltlt^al  to  the 
certificate  filed  as  reqntoed  by  law.  ^e  pbdn- 
tlff  had  notice  of  them,  both  actual  and  con- 
structive. He  hi  ther^ore  bound  by  ttda  agree- 
ment, and  one  of  Ita  {Kovlslona  Is  tiiat  It  may 
be  altered  by  a  Tote  of  the  majority  of  the 
manbers  hi  numbor  and  value  of  their  interests. 
It  was  BO  altered  Itmg  prior  to  his  purdiase  of 
the  shares  hi  queatlon,  no  vote  bdng  against 
U  except  his  own.  Ooncedhig  that  tbe  authori- 
ty thUB  given  to  alter  cannot  be  carried  so  far 
as  to  permit  a  diange  in  the  general  scope  ot 
the  instrument;  that  no  change  can  be  made 
against  the  mandate  of  positive  law,  or  contrary 
to  the  certificate  of  aasodatlon.  or  which  Is 
unreasonaUe  or  oppressIverHrtlll.  I  tUnk,  this 
alteraUon  Is  not  an  undue  exerdse  of  the  power, 
for  the  same  reasons  which  have  been  already 
adverted  to,  and  which,  considered  In  this 
aspect,  are  still  more  forcible  and  cogent 

"Bdng  of  opinion  that  the  last  clause  ot  rule 
2S,  which  exdndea  ttie  plaintiff  from  parUdpa- 
tlon  In  the  business  and  pn^te  ot  tbe  defend- 
ant In  respect  to  the  sliares  pnrdiased  1^  him 
untn  be  sbaU  be  elected  to  membership  In  re- 
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qcct  to  mdi  Bbira  Iqr  fbs  majority  «C  the 
members  in  number  and  mine  of  their  Inter- 
Mti.  la  valid,  it  foUowB  fbat  be  Is  not  entitled 
to  the  idleC  prayed  f w  in  Us  bill.  His  coun- 
sel in  the  argument  dlstbtctly  disclaimed  any 
desire  to  have  tbe  stock  transCerred  upon  the 
books  of  the  company  unless  socb  transfer  car- 
ried with  It  the  rl^t  to  rote  and  participate  ht 
tbe  profits;  and  henoe  we  do  not  consider  the 
qnestioD  whether  so  nmcb  of  the  relief  pnjeti 
for  might  not  properly  be  granted  on  tbe  facts 
disclosed. 

"It  lemalns  to  cmslder  tlie  case  tot  afflmift> 
tlve  rdlet  iireBwtod  by  tbe  defendants  upon 
fbeSi  cross  bOL  At  flie  time  tbB  pisintlfl  pre* 
sented  the  cerUflcatee  for  13,013  shares  to  tbe 
secretary  of  tbe  company,  and  bad  new  certifi- 
cates lasoed  to  bUoself  for  tbe  same,  he  was 
not,  In  fact,  the  owner  of  the  Interest  repre- 
sented by  tbe  certificates.  He,  In  eCFect,  repre- 
sented himsdf  to  be  owner  jpreoentlng  tbem 
Indorsed  as  tbey  were  in  the  nsoal  form,  and 
denumdlng  the  transfer  to  blmseU.  But  he  Is 
now  tbe  owner  of  tbe  same  sham  a  snbse- 
qoent  pnndiase.  And  tbe  National  TranMt 
Company,  which  was  at  the  time  owner.  Is 
deariy  antq^ed  by  Its  own  acts  from  aaserUng 
that  ownership  as  against  the  defendant  We 
are  required  to  note  a  difference  here  between 
partnership  associations  and  ordinary  corpwa- 
tlflna.  In  the  latter  tbe  transfer  of  stock  en 
flw  books  Invests  tbe  transferee  with  tbe  full 
rigbta  of  a  stoclcholder.  Including  tbe  right  to 
vote  the  stock  and  to  reoelve  the  dlTldeods. 
In  tbe  former  this  right  doea  not  f  oUow  -the 
transfer  on  the  books,  which  Is  a  merely  minis- 
terial act  of  as  ofllcer  or  clerk,  but  is  obtained 
only  by  decUrai  to  memb^hlp  by  the  mem- 
bers of  tbe  con^any.  We  have  b^  in  the 
principal  case  that  the  plabitlff  cannot  parUd- 
pate  fn  tlie  biudness  at  proSts  of  tbe  defendant 
company  as  to  purchased  stock  wlOiout  re-dec- 
tkm,  and  It  follows  that  no  clerk  or  office  can 
confer  that  right  upon  him  by  permitting  a 
transfer  upon  the  books.  Apart  from  member- 
ship, and  pending  tbe  appralsemmt  of  tbe  vahie 
oC  the  Int^est,  or  the  sale  of  It  to  another  who 
may  be  acceptable  to  the  remaining  members, 
It  may  be  Impntant,  and  It  seems  to  me  it  is 
qnlte  proper,  that  the  Interest  should  stand  on 
tbe  books  of  the  company  In  the  name  of  the 
true  owner,  both  for  Its  protection  and  his  own. 
If  we  now  grant  tbe  relief  prayed  for  in  the 
ci^oes  bill,  we  shall  restore  the  Interest  owned 
by  tbe  plaintiff  on  tbe  books  of  tbe  company 
to  the  names  of  tbe  original  members,  and  In- 
Teet  them  with  an  apparent  right  to  diTldends 
and  participation  In  the  bu^ess  to  which  they 
are  not  entitled,  and  which  might  be  an  Injury 
to  all  ocmcemed.  Tbe  books  of  the  company 
dtfendant  do  not  show  that  the  plaintiff  Is  en- 
titled to  vote  or  participate  fn  profits  in  respect 
to  these  shares,  and  It  can  therefore  suffer  no 
Injury  from  an  unauthorized  transfer.  Let  a 
decree  be  drawn  dismissing  both  tbe  plaintiff's 
bill  and  the  cross  bin  filed  1^  the  defendant, 
at  tbe  costs  of  the  plaintiff;  and,  at  the  time  of 
settling  tbe  decree,  the  coort  will  hear  either 


party  upon  any  exceptions  to  the  findings  of 
fact  or  of  law  which  they  may  file,  respective, 
within  10  daya  after  notice  of  the  filing  of  Ibis 
opbikm." 

Knox  &  Reed,  Hinckley  &  Rice,  Well  & 
Thorp,  and  Boberts  &  Carter,  for  appellant. 
Watson  &  McOleavs  end  Samuel  S.  Mtiiard, 
for  appellee. 

McCOLLDM,  J.  We  tUnk  the  court  below 
entered  the  pto^  decree  In  this  cas&  The 
plaintiff  filed  bis  blU  to  compel  the  defendant 
company  to  concede  to  him  the  rights  of  a  mem- 
ber as  to  shares  of  which  he  was  mer^  a 
transferee.  The  shares  so  h^d  by  him,  to- 
gether with  the  shares  he  subscribed  for,  r^re- 
sented  a  clear  majwlty  of  the  capital  of  tbe 
company.  On  payment  (tf  his  subscription  In 
accordance  with  its  terms,  he  was  duly  elected 
to  monbershlp  in  the  company,  and  be  then  re- 
ceived from  it  a  certificate  for  300  shares  of  Its 
coital,  of  tbe  par  value  of  $10  each,  that  be- 
ing the  number  of  shares  for  which  be  had  sub- 
scribed. Afterwards,  and  prior  to  the  Institu- 
tion ot  this  suit,  he  purchased  from  the  Nation- 
al IMnslt  Company  29,764  shares,  and  from 
other  peraona  131  shares,  making  in  all  29.875 
shares  In  addition  to  his  original  800  shares. 
The  shares  thus  purchased  by  him  were  shares 
which  members  of  the  d^endant  company  had 
sold,  and  Vblcb  the  parties  from  whom  he  had 
purchased  had  bought  The  National  Transit 
Company  was  then  one  ct  the  ctHupanles  affili- 
ated with  the  Standard  Oil  Company,  and  con- 
trolled by  what  is  known  as  the  "Standard  OH 
Trust,"  In  which  the  plaintiff  was  a  share- 
holder at  the  time  of  his  purchase.  His  avow- 
ed purpose  In  making  the  purchases  m^itioned 
was  to  obtain  control  of  the  dtfendant  compa- 
ny, and  change  Its  policy  from  what  be  charac- 
terized as  "gad  fly"  competition  with  the  Stand- 
ard to  such  competition  as  be  believed  would 
be  unobjectionable  to  It  There  Is  reason  to 
believe  that  he  could  not  have  obtained  tiie 
stock  but  for  the  assurance  that  he  would  use 
the  power  he  suiq)08ed  It  would  give  him  to 
accomplish  his  declared  purpose.  While  It  is 
probable  tbe  accomplishment  of  his  purpose 
would  be  advantageous  to  him.  It  Is  very  clear 
that  tbe  other  members  of  the  defraulant  com- 
pany regarded  his  scheme  as  fatal,  if  carried 
out  to  the  principal  object  Intended  to  be 
achieved  by  the  t^ganlzation  of  tbe  company, 
and  as  destructive  of  their  Interests  In  It 
The  principal  and  controlUng  question  raised  by 
the  bill  and  answer  Is  whether  the  plaintiff  Is 
entitled,  by  reason  of  his  election  to  memtier- 
sblp  in  the  defendant  company,  on  payment  of 
his  subscription,  to  have  transf^ed  to  him  on 
the  books  of  tbe  company  and  to  vote  the  shares 
purchased  as  above  stated.  The  plaintiff  con- 
tends that  he  Is,  and  the  defoidant  c(«npany 
OHitends  that  he  is  not  The  arguments  In  sup- 
port of  and  against  their  respective  contentions 
are  exhaustive  and  able,  but  an  extended  re- 
view of  tbem  Is  not  deemed  essential  to  a 
proper  detmninatlMi  of  tin  question  we  have 
to  consider. 
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It  Ib  conceded  that  the  plaintiff  bas  no  right 
to  rote  the  shares  he  parchased  as  above  stat- 
ed If  the  rule  of  June  6,  1894.  is  valid.  It  ap> 
pears  from  the  tenth  finding  of  fact  that  the 
rule  was  adopted  by  the  vote  of  a  majority 
In  number  and  value  of  Interests  of  the  mem- 
bers of  the  defendant  company.  To  determine 
whether  it  was  within  the  power  of  the  com- 
pany to  establish  the  rule,  we  must  look  to  the 
statutes  under  which  It  was  organized.  As 
bearing  on  this  question,  It  is  sufficient  to 
refer  to  the  act  of  June  25.  1S85  (P.  L.  182), 
which  Is  amendatory  of  the  fourth  section  of 
the  act  of  June  2,  1874  (P.  L.  271).  It  Is  as 
follows:  "Interests  In  such  partnership  asso- 
ciations shall  be  personal  estate,  and  may  t>e 
iraosfmed,  given,  bequeathed,  distributed, 
sold,  or  assigned,  under  such  rules  and  regula- 
tions as  such  partnership  associations  shall 
from  time  to  time  prescribe  by  a  vote  of  the 
majority  of  the  members  in  number  and 
value  of  their  hiterests;  and  In  the  absence  of 
such  ruJes  and  regulations  the  transferee  of 
any  Interest  in  any  such  association  shall  not 
be  entitled  to  any  participation  in  the  subse- 
quent business  of  such  assoclatlim,  unless 
^ected  to  membership  therein  by  a  vote  of  a 
majority  at  the  members  In  number  and  value 
of  their  interests.  And  any  change  of  owner- 
ship, whether  by  sale,  death,  bankruptcy  or 
otherwise,  which  occurs  in  the  absence  of  any 
rules  and  regulations  of  such  associations  reg- 
ulating such  transfer,  and  which  la  not  fot ' 
lowed  by  election  to  membership  In  such  asso* 
clatlim,  shall  entitie  the  owner  or  tranaferee 
<Kily  to  the  vahie  of  the  Interest  so  acquired 
at  the  date  ot  acquiring  such  Interest,  at  a 
price  and  upon  terms  to  be  mutually  agreed 
upon,  and  In  default  of  such  agreement,  at  a 
^ce  and  upon  terms  to  be  fixed  by  an  ap- 
l^sor  to  be  appointed  by  the  court  ct  com- 
mon pleas  of  the  proper  county,  on  the  peti- 
tion of  either  party,  ^Ich  'appraisal  shall  be 
subject  to  the  approval  of  said  court'*  It  will 
be  observed  that  the  statute  makes  no  distinc- 
tion betweai  &  transferee  who  is  a  member  of 
the  partnership  sssoclatlon  and  a  transferee 
who  Is  not  a  member  of  It.  The  language  of 
the  statute  telrly  excludes  such  distinction, 
and  there  Is  nothing  in  the  articles  ' of  asso- 
ciation whl(di  warrants  It.  It  is  a  dlsttnctlon 
which,  if  made,  would  enable  a  member  ot  the 
association  to  obtain  a  ccntrolllng  Interest  In  it 
by  a  purchase  of  a  suffident  number  of  its 
shares,  to  defeat  the  controIUng  purpose  of 
its  organization,  and  to  hnpahr.  If  not  abso- 
lutely destn^,  the  Interests  of  the  other  mem- 
bers. If  the  legislature  had  Intended  to  make 
this  disthiction,  it  could  and  presumably  would 
have  done  so  in  a  few  words,  'fhe  absence  of 
anything  In  the  statute  Indicative  of  a  purpose 
to  make  it  tends  to  conflrm  the  view  that 
members  who  purchase  shares  sustain  the 
same  relation  to  them  as  purchasers  who  are 
not  members.  Of  what  avaU  Is  It  to  deny  to 
a  Btrai^r  who  bnys  shares  of  the  capital  of 
the  association  the  irigfat  to  vote  them  without 
Its  consent;  manifested  by  his  cilectioa  to 


membership  tho^ln,  while  a  membw  of  tiie 
association  who  desires  to  obtain  control  of  Itt 
to  defeat  the  purpose  for  which  It  was  or- 
ganized, and  to  change  Its  policy,  In  the  in- 
terest of  a  rival  company,  Is  allowed  to  vote 
without  Its  consent  the 'Shares  he  has  purchas- 
ed V  It  seems  to  us  that  a  construction  of  the 
statute  which  admits  of  such  results  is  oppos- 
ed to  the  spirit  as  well  as  the  letter  of  It,  and 
that  so  much  of  diie  rule  of  June  B,  1894,  as 
puts  the  member  who  purchases  shares  on  the 
same  footing  with  respect  to  them  as  the 
strangers  who  purchase  shares,  Is  In  clear  ac- 
cord with  and  authorized  by-  it.  We  cannot 
assent  to  the  plaintiff's  claim  that  the  defend- 
ant company  Is' a  corporation,  and  restricted 
In  the  adoption  of  by-laws,  rules,  and  regu- 
lations for  its  governmoit  to  such  as  It  Is 
within  the  power  of  the  latter  to  prescribe.  It 
may  be  conceded  that  the  defendant  company 
has  some  of  the  qualities  of  a  corporation,  but 
it  is,  nevertheless,  a  partnership  association, 
governed  by  the  statutes  and  article»  under 
which  It  was  organized,  and  the  rules  and  r^- 
ulations  It  may  prescribe  in  execution  of  the 
powers  with  which  the  statutes  have  Invested 
it.  We  concur  in,  and  need  not  add  anything 
to,  what  the  learned  judge  of  the  court  below 
has  so  well  said  on  this  point,  and  In  respect 
to  the  agreement  or  understanding  between 
the  parties  when  the  company  was  organised. 
In  accordance  with  the  views  expressed  In  this 
opinion,  we  overrule  the  spedficatiMis  of  er- 
ror. Decree  affirmed,  snd  ai^teal  dismissed,  at 
the  cost  of  the  appellant. 

(la  Pa.  Bt  648 

STBAW  et  al.  V.  MURRAY,  DOUOAIj  Ik 
OO.t  Lhnited. 

(Sapreme  Court  of  Pennsylvania.   Oct  U, 
1807.) 

JotNT-SrOOK  COMPANIBS— CONTBACTS  OF  OfPIOIR— 
LlABlUTT  OF  COMPANT. 

8.,  who  bad  a  contract  with  plnintiffs  for  the 
purchase  of  logs,  contracted  to  sell  them  to  de- 
fendant partnership  association,  which  agreed 
to  pay  ¥2,000  in  its  notes  when  the  logs  were 
broken  into  the  stream,  and  the  balance  when 
th^  bad  all  been  rafted  ont  of  the  boom  and  ac- 
cepted. Thereafter,  In  order  to  induce  plaiotllb, 
who  Btill  had  possession  of  the  loga,  to  break 
them  into  the  stream,  S.  persuaded  defendant's 
treasurer  to  draw  two  checks  for  ¥1.000  each, 
payable  to  the  plaintiffs,  or  order.  Htid,  that 
the  diecks  chan^  the  original  contract  between 
S.  and  defendant,  creating  a  new  liability  on  tiie 
letter's  part,  within  the  act  of  June  2,  1874.  and 
the  anpplements  thereto,  which  provide  that  no 
hability  for  an  amount  exceeding  ¥500  shall 
bind  a  partnership  assodation  unl^  reduced  to 
writing  and  "signed  by  at  least  two  managers," 
and  that  defendant  was  not  therefore  liable  on 
the  checks.  In  the  absence  of  any  evidence  that 
it  ratified  the  act  ot  its  treasurer. 

A.ppeal  from  court  of  common  pleas,  Ncath- 
nmberland  comity. 

Assnmpslt  by  Isaac  Straw  and  James  Woods, 
doing  business  mider  the  firm  name  of  Straw 
ft  Woods,  to  the  use  of  H.  B.  Pow^  trustee, 
and  another,  against  Mnrray,  Dongal  ft  Co., 
Limited,  to  recover  the  amount  of  two  checkc. 
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The  court  directed  a  rerdict  for  d^eodanl; 
and  plaintiffs  aj^teaL  Affirmed. 

Cba^  of  the  Conrt  Bdow. 

"Gentlemen  of  the  Jury:  The  defendant  In 
thiB  case  iB  a  limited  partnership  asaoclatlon, 
orgnnlzed  and  doing  bxislnesa  under  the  act 
of  June  2,  1874,  and  its  aupplHoents.  Their 
place  of  business  Is  Milton,  this  county.  Dur- 
ing the  lo^ng  season  of  1890  iffld  1881, 
Straw  St  Woods  undeHook  to  deliver  upon 
the  banks  of  Chest  creek.  In  Olearfleld  counQ*, 
a  large  quantity  of  white  oak,  rock  o^ 
white  pine,  honlock,  beech,  and  other  hard- 
wood logs,  to  one  W.  H.  Stevenson.  Steven- 
son was  to  pay  a  certain  portion  of  the  con- 
tract price  -when  the  logs  were  sealed,  and  a 
certain  other  portion  When  they.were  banked 
on  said  stream,  and  the  balance  when  they 
were  broken  Into  the  stream  for  the  qu^ng 
drive  of  1801.  800,000  feet  of  the  logs,  or 
more,  were  d^lvered  upon  the  banks  of  the 
stream  according  to  the  contract,  and  In  the 
early  part  of  March,  18B1,  were  ready  to 
be  Imken  Into  ttie  stream  when  the-  spring 
drive  came  alomr.  The  contract  on  Steven* 
son's  part  had  been  bat  partially  compiled 
with,  as  I  recollect  the  .testimony,  only  that 
portion  of  the  purchase  money  doe  when  the 
logs  were  scaled  having  been  paid,  and  at 
this  time  Stev«cigon<  was  largely  Indebted  to 
Straw  St  Woods  en  accoont  of  the  oontracL 
Stevenson,  on  th»  23d  day  of  Marcn.  18&1, 
c<mtracted  to  Bdl  to  the  defendant  the  white 
oak  logs  then  on  the  banks  of  Ohest  creek, 
and  still  In  tb6  possession  of  Ktraw  St  Woods. 
The  contract  Is  In  writing,  properly  ueeoted 
by  both  parties.  The  logs  were  to  beotme 
the  property  of  the  defendant  cm  the  signing 
of  the  contract:  They  were  to  be  delivered 
out  of  the  West  Branch  boom  at  WlUlama* 
port,  during  the  season  of  18&1.  The  quanti- 
ty of  white  oak  contacted  for  by  the  defend- 
ant was  800,000  feet  The  logs  were  to  be 
paid  for  by  the  defendant's  note  for  $2,000, 
at  four  mwiQia,  when  the  logs  were  broken  ln-> 
to  the  creek,  the  balance  to  be  paid  In  note 
at  four  months  flat  when  the  logs  should  all 
be  rafted  out  of  said  boom,  and  accepted  by 
said  Hurtay,  Dougal  &  Co.,  limited.  It 
seons  there  was  difficulty  tn  securing  the 
possession  of  these  loss  from  Straw  &  Woods, 
they  having  refused  to  bt«ak  tb^i  Into  the 
creek  until  they  were  paid,  or  payment  se* 
cured  to  them  by  Stevenson.  Stevenson  In- 
duced Mmray,  Dougal  &  Co.,  Limited,  to  ex- 
ecute two  checks,  each  for  $1,000,  dated 
March  23,  1891,  behig  the  date  of  the  agree- 
ment between  him  and  the  defendant,  paya- 
ble to  the  order  of  Straw  &  Woods.  Armed 
with  these  checks,  he  went  to  Westover, 
Clearfield  county,  near  where  these  logs  were 
banked,  and  made  use  of  the  cbecksr-as  we 
are  bonnd  to  assmne,  because  there  Is  evi- 
dence to  that  effect,  and  It  might  be  so  found 
by  the  jury,— for  the  purpose  of  Inducing 
Straw  &  Woods  to  break  these  logs  Into  the 
stream.  Both  liheekB  were  Indorsed  'Straw 
38A-«7 


A  Woods,  per  Woods."  CAeck  No.  1  was 
by  Stevenson,  and  Woods  left  It  with  a  Jus- 
tice of  the  i)eace  by  the  name  of  Fry,  at  West- 
over,  to  be  cashed,  and  the  proceeds  either 
ddlvered  to  Straw  A  Woods,  or  applied  to  cer- 
tain uses  fbr  their  boieflt,  when  the  one- 
half  of  the  said  logs  were  broken  Into  said 
stream.  The  possession  of  check  Ko.  2  was 
retained  by  Stevenson  with  the  understanaing 
that  It  was  to  be  delivered  to  Fry  for  Straw 
St  Woods  when  the  other  taU  of  the  logs 
should  be  broken  in. 

"Differences  arose  between  Straw  A  Woods, 
the  members  of  this  Ann,  resulting  In  a  bill 
in  equity  filed  In  the  Clearfield  county  court 
the  obiect  of  which  was  to  restrain  the  col- 
lection of  these  checks  by  Woods.  Up  to' 
this  time,  about  one-half  of  the  logs  had 
been  broken  Into  the  stream.  Upon  this  bill 
being  served,  operations  ceased,  and  check 
No.  2  was  returned  by  Stevenson  to  Murray, 
Dougal  A  Co.,  I^ted.  On  April  1,  1891. 
Stevenson  and  Straw  A  Woods  came  tt^etber 
at  Glearfleld,  In  the  office  of  Murray  A  Oms 
don,  attomeysi  and  adjusted  their  differences 
by  written  agreement  In  the  meantime, 
Woods  had  telegraphed  and  written  Murray, 
Dougal  A  Oo.,  Limited,  stopping  payment  on 
the  checks.  By  the  terms  of  that  agreement, 
these  checks  were  assigned,  one  to  H.  B. 
Powell  for  certain  purposes,  and  the  other  to 
Enoch  L  Straw,  the  use  i^ntlfl  in  this  ac- 
tion. It  was  provided  tliat  the  dieck  called 
No.  2,  which  bad  at  that  time  been  returned 
to  Hurray,  Dougal  A  Co.,  Limited,  should  be 
XsS  them  returned  to  Isaac  Straw,  and  it  was 
agreed  that  Stevenson  idiould  give  an  order 
on  Mmray,  Dongal  A  Co.,  limited,  for  tiiat 
puitwsa  The  check  No.  1,  which  was  then 
In  the  hands  of  Fry,  was  to  go  to  PoweO. 
One  of  the  members  of  the  firm  of  Murray, 
Dougal  A  Co.,  Limited,— Mr.  Kruner,— was 
preset  when  this  agreemmt  was  entered  In- 
to, and  heard  the  agreement  read,  bat  re- 
fused to  be  a  party  to  It,  or  to  Und  the  de- 
fendant by  It,  or  to  have  anything  to  do  with 
it  There  was,  however,  a  notice  served  up- 
on Mr.  Kramer  to  return  to  Isaac  Straw  the 
check  No.  %  then  In  the  hands  of  Murray, 
Dougal  A  Co.,  Limited.  The  next  day  Isaac 
Straw  and  Stevensim  and  Kramer  went  to 
Westover,  and  Stevenson  and  Straw  directed 
Fry,  who  held  check  No.  1,  to  retmn  the  check 
to  Murray,  Dougal  A  Co.,  Limited,  which  he 
refused  to  do,  unto  It  should  be  agreed  to 
Woods,  the  other  member  of  the  firm.  Sub- 
sequently Woods  Joined  In  the  order,  and  the 
check  was  returned  to  Murray,  Dou^  A  Co., 
Limited.  It  is  contended,  and  tber»  Is  evl- 
doice  to  the  effect  that  before  the  check 
had  left  Fry's  hands,  Straw  countermanded 
the  order;  and  yon  may  assome,  for  the  pur- 
poses of  this  case,  because  it  wlU  be  yonr 
duty,  If  warranted  In  so  finding,  that  at  the 
time  Fry  returned  the  check  he  bad  forgot- 
ten that  Straw  had  changed  his  mind,  and 
conntermanded  the  order.  It  Is  contended, 
and  there  la  evidence  to  the  effect,  that  at 
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the  time  Straw  and  Sterenson  coneented  to 
the  return  of  this  check  in  Fry's  bands,  Kra* 
mer  promised  that  Murray,  Dougal  &  Co., 
Limited,  would  send  other  checks  In  its  stead. 
Kramer  then  went  with  Straw  to  the  place 
where  these  logs  were,  and  looked  them  over, 
and  made  Inquiry  as  to  whetha  th^  could  be 
all  broken  In  the  stream  for  the  then  passing 
drive.  Straw  responded  In  the  aflbrmatlve, 
and  the  logs  were  soon  after  broken  into  the 
stream.  Upon  the  receipt  of  the  checks,  Mur- 
ray, Dougal  &  CkL,  Limited,  destn^ed  than. 
Siortly  aftmrards  ttiey  paid  StoTenson  os 
account  $500.  A  claim  to  these  logs  was  then 
made  by  a  party  1^  the  name  of  Kremer, 
of  Lock  Haven,  to  whom  It  spears  they  had 
been  subsequently  sold  by  Sterenson,  and  In* 
to  whose  poesemlCHL  they  came.  Murray, 
Dougal  &  Co..  Limited,  were  obliged  to  bring 
repIoTln  for  them.  The  outcome  of  this  lit* 
Igatlon  was  to  give  Murray,  Dougal  &  Co., 
Limited,  the  white  oak  logs  to  123,146  feet, 
worth  at  the  place  <tt  contractus!  dellTezy  be- 
tween $1,800  and  91,400;  Deducting  from 
this  sum  the  costs  to  the  defendant  In  lltigft> 
tlon  In  securing  the  delivery  of  the  logs,  to- 
gether with  the  booinage  and  the  (000  paid 
Sterensra  on  account  of  them,  there  appears 
to  be,  as  between  Sterensim  sjid  the  defend- 
ant, very  Uttle  due,-^io  more  than  9200  <a 
$800,  at  most.  Straw  A  Woods  have  nothing 
for  their  logs,  except  the  few  hundred  dollars 
paid  for  them  at  the  time  they  were  scaled. 
That  portion  of  them  bought  by  Murrsy,  Dou- 
gal ft  Co.,  Lbnited,  and  whl<di  came  in  their 
possession  thus  fU,  cost  than,  also,  all  they 
were  worth,  and  nobody  seems  to  have  prof- 
ited by  the  tmnsactlon,  unless  it  be  the  Lock 
Haren  Kremer,  who  seems  .to  have  taken 
the  advantage  in  some  way  of  both  parties. 
This  man  got  all  the  logs,  except  the  white 
oak  logs,  and  made  It  cost  Murr^,  Dougal  & 
Co.,  Limited,  half  of  what  the  white  oak  logs 
were  worth  to  obtain  possemion  of  these. 

"OAls  svdt  is  Iwouibt  upon  the  checks,  coun- 
sel for  the  idslntUEB  claiming  bi  no  other  way. 
They  frankly  state  to  the  court  that,  unless 
entitled  to  recover  upon  the  ^ecks,  they  have 
no  cause  of  action  under  the  pleadings.  These 
checks  were  signed  by  a  H.  Dlckerman,  treas- 
urer of  Mofray.  Dougal  &'  Co.,  Limited.  They 
were  not  signed  two  managers,  as  requir- 
ed I9  the  a«t  of  May  1<^  ISSO^  svvplemental 
to  the  act  ot  1874.  That  act  provides  that 
*no  debt  shall  be  contracted  or  liability  Incur- 
red for  said  associatlw  except  1^  oue  or 
more  of  the  said  managers,  and  no  liability 
for  an  amount  exceeding  $600  except  against 
the  person  incurring  It  shsll  bind  the  eaiA  as- 
sociation, unless  reduced  to  writing,  and  sign- 
ed by  at  least  two  mansgers.*  It  is  ctm- 
tended  by  the  plaintUTa  that  these  checks  ere* 
ated  no  new  Uatdlity,  and,  inasmuch  as  the 
contract  of  March  28d  was  properly  execut- 
ed, and  these  checks,  as  they  contend,  given 
in  payment,  or  part  payment,  of  the  consid- 
eration mon^  of  that  contract,  it  was  not 
necessary  that  they  be  signed      two  man- 


agers. If  I  could  onne  to  ttie  conclusion 
that  these  checks  did  not  create  a  new  liabil- 
ity. I  would  feel  that  I  would  have  to  submit 
the  case  to  you  for  your  determination;  but 
I  am  of  (q;dnIon  that  the  diecks  did  create  a 
new  liability  on  the  part  of  Murray,  Dougal 
&  Co.,  Limited,  that  th^  tttect  was  to  so 
change  the  contract  of  March  28d  as  to  make 
It  a  different  undertaking  on  the  part  of  the 
defendant  By  that  cmttcact,  the  $1^000  was 
to  be  paid  note,  at  four  mraitlu.  It  was 
net  to  be  psid  until  the  logs  vr&e  broken  in- 
to the  creek.  The  logs,  as  per  the  contract 
between  Straw  &  Woods  and  Stevenson, 
were  not  to  become  the  xwoperty  of  Steven- 
son natll  th^  were  iHroken  into  the  creek. 
These  checks,  when  delivered  to  Straw  & 
Woods,  would  create  a  llaUlity  on  the  part 
of  Murray,  Dougal  A  Co^  Limited,  to  pay 
them,  without  r^ard  to  the  possession  of  the 
logs  In  question,  or  without  re^ud  to  wheth- 
er they  might  ever  come  into  the  possession 
of  Murray,  Dougal  &  Co.,  Tilmlted,  whereas, 
1^  the  oootract  ct  Mardi  23d,  Murray,  Dougal 
ft  Co.,  TJlnlt^M^,  were  net  even  to  execute  and 
dellvw  the  notea  until  the  logs  were  actually 
in  the  itceam.  By  the  diecks,  had  they 
been  ao  executed  w  so  Issued  Murray, 
Dcnigal  ft  Oow,  Limited,  a*  to  Und  them,  th^ 
would  have  been  liable  for  the  property,  that 
mi|^  never  get  bey<md  the  poMeeslon  of 
Straw  ft  Woods,  whore  these  logs  actually 
were  at  the  time  the  ^ecks  were  glran.  It 
seems  to  me,  thw^re,  as  I  said  b^re,  that 
these  checks  did  oeate  a  new  and  different 
liability  from  tbaX  created  by  the  oontzact  of 
March  23d.  Ther^ore,  I  un  of  the  o^nlon 
that  Murray.  Dougal  ft  Co.,  Limited,  wwe 
not  bound  the  act  o<  C,  H.  Dlckerman. 
treasurer,  In  Issuing  the  checks,  although  it 
may  be  that  Mr.  Dlckerman  made  himself 
personally  liable. 

"It  Is  contended  by  the  plaintiffs  that  there 
was  a  ratification  by  the  defendant,  through 
the  act  oC  their  manager,  In  this  way:  that 
what  Mr.  Kramer  did  at  Westover,  and  espe- 
cially afterwards,  when  upon  the  grounds 
where  the  logs  were,  induced  the  pialntiffs 
to  break  the  logs  into  the  stream  upon  the 
faith  of  the  checks.  I  do  not  think  that  his 
acts  could  be  ao  construed,  nor  had  he  the 
power  to  bind  the  company  by  anything  he 
might  have  done  there.  Principally  for  this 
reason,  gentlemen,  I  have  concluded  there 
can  be  no  recovery  by  the  plaintiffs  In  this 
action.  *  • 

Geo.  B.  Sdmensnyder  and  Harry  S.  Knight, 
for  appellants.  C.  I^irue  Munson,  Addison 
Candor,  and  W.  BL  ECackenberg,  for  ^pdlee. 

McCOLLUM,  J.  There  was  no  ctmtnct, 
verbal  or  written,  between  the  plaintiffs  and 
the  defendant  company  for  the  sale  and  de- 
Hvtacy  of  logs  the  former  to  Oie  latter, 
but  the  pialntiffs  had  a  written  contract 
with  Stevenson,  by  which  they  agreed  to  sell 
and  deliver  logs  to  blm  on  the  tenns  stated 
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therein,  and  he  had  a  written  contract  with 
the  defendant  company,  by  which  he  sold  to 
It,  "to  be  d^vered  out  of  the  West  Branch 
boom  during  the  season  of  1881,"  the  loga  the 
plaJntlfTs  had  agreed  to  sell  and  deliver  to 
Mm.  The  pl^tlffs*  contract  with  StevaMon 
was  entered  Into  on  the  2d  of  Angust,  1890, 
and  his  contract  with  the  defendant  company 
<m  the  23d  of  March,  1801.  At  or  about  the 
time  appointed  by  the  contract  between  the 
plaintiffs  and  'SteTenaon  for  the  delivery  of 
the  logs,  there  was  a  disagreement  between 
the  plaintiffs,  which  resulted  In  a  snlt  that 
terminated  In  a  settlement  on  the  1st  of  April, 
1891,  which  settlement  was  reduced  to  writ- 
ing, and  signed  by  Straw,  Woods,  and  Steven- 
Kon.  The  defendant  Company  had  no  connec- 
tloa  with  the  settlement,  and  was  not  In 
anywise  affected  by  It.  In  Its  contract  with 
Stevenson,  It  had  agreed  to  pay  him  for  the 
logs  ¥11.50  per  1,000  feet,  free  of  boomage,  as 
fellows:  $2,000  In  Its  notes  at  four  months, 
when  the  logs  were  broken  Into  the  creek, 
and  the  balance  to  be  paid  In  Its  note  at  four 
months  flat,  when  they  had  all  been  rafted 
out  of  the  West  Branch  boom,  and  acc^ted 
by  It.  Assuming  that  this  contract  created  a 
liabnily  which  the  company  was  bound  to 
discharge  In  accordance  with  Its  terms,  It  fur- 
nishes no  grotmd  for  a  recovery  In  this  suit 
The  liability  Imposed  by  the  contract  Is  not 
to  the  plaintiffs,  but  to  Stevenson,  who  has 
not  surrendered  any  of  his  rights  under  it  to 
them.  It  appears  that  Stevenson,  after  the 
execution  of  the  contract.  Induced  the  treas- 
tu-er  of  the  defendant  company  to  draw  and 
deliver  to  hhn  two  checks  of  |1,000  each  on 
the  First  National  Bank  of  Milton,  payable 
to  Straw  &  Woods,  or  their  order.  It  no- 
where appears  In  the  evidence  that  there  was 
any  formal  or  other  authorization  by  the  com- 
pany of  the  Issuance  of  these  checks,  or  of  a 
mtificatlon  of  It  If  they  were  Intended  as 
payments  on  the  company's  contract  with 
Stevenson,  or  as  payments  on  account  of  the 
plaintiffs'  contract  with  him.  It  can  hardly 
be  contended  that  the  treasurer,  by  virtue  of 
his  office,  was  authorized  to  issue  them.  If 
fiuch  a  power  Inheres  In,  or  Is  Incident  to,  his 
office,  he  may,  of  his  own  volition,  materially 
change  the  provisions  of  the  company's  con- 
tracts deflnlng  Its  liabilities,  and  the  manner 
of  dlschai^ing  them,  and  create  liabilities 
which  the  company  must  discharge,  and  for 
which  no  consideration  has  been  received  or 
bni^lned  for.  It  Is  quite  certain  that  no  such 
power  Is  vested  in  any  officer  or  member  of  a 
partnership  association  organized  under  the 
act  of  June  2,  1874,  and  the  supplements 
thereto.  The  maintenance,  therefore,  hy  the 
plaintiffs  of  their  suit  on  the  checks  required 
the  production  of  evidence  showing  authoriza- 
tion or  ratification  by  the  company  of  the  is- 
suance of  them.  The  plaintiffs,  recognizing 
the  Importance  of  this,  sought  to  show  ratifl- 
cation  by  the  company,  predicated  on 
Kramer's  presence  when  the  setUement  of 
April  l8t  was  made,  and  when  some  of  the 


logs  were  broken  Into  the  creek.  Their  offer 
to  establish  ratification  .  was  a  failure. 
Kramer  distinctly  refused  to  have  anything 
to  do  with  the  settlement,  and  the  undisputed 
evidence  is  that  he  declared  at  the  time  of  It 
that  the  checks  would  not  be  paid.  In  his 
presence  at  the  creek  when  some  of  the  logs 
were  broken  Into  It  there  was  no  element  of 
ratification,  nor  can  we  find  from  the  evidence 
liiat  anything  was  said  or  done  by  him,  there 
or  elsewhere,  which  estopped  the  company 
from  denying  Its  liability  upon  the  checks. 
Besides,  It  was  not  shown  that  he  was  clothed 
with  authority  to  obligate  the  company  to  pay 
them.  The  matters  to  which  we  have  referred 
are,  considered  by  themselves,  sufficient  to 
warrant  the  action  of  the  court  In  Instructing 
the  Jury  to  find  tor  the  defendants. 

Aside  from  these,  however,  there  are  other 
matters  which  deserve  notice.  The  checks 
were  not  delivered  to  Straw  &  Woods,  al- 
though they  Indorsed  them.  Stevenson  re- 
turned one  of  them  to  the  defendant  company, 
and  it  was  destroyed,  and  he  placed  the  other 
in  the  custody  of  Fiy,  who,  by  direction  of 
Straw,  Woods,  and  Stevenson,  sent  it  to  the 
company,  and  It  was  also  destroyed.  It  Is 
true  that  Woods  testified  that  he  once  had 
possession  of  the  che<^  Stevenson  lodged 
with  Fiy,  and  that  Straw  testified  that  he 
said  to  Fiy,  after  he  directed  the  check  to  be 
sent,  as  above  stated,  that  he  (Fry)  had 
better  keep  the  check  until  he  (Straw)  heard 
from  his  attorneys.  But  this  testimony  cannot 
be  regarded  as  nullifying  the  surrender  ot 
the  checks,  or  establishing  frand  on  the  part 
of  Fry  or  the  company  In  connection  with  It. 
The  checks  were  surrendered  and  destroyed 
early  in  April,  1891,  and  this  suit  was  brought 
on  the  30th  of  July,  1896.  In  the  meantime, 
the  d^endant  company  has,  aft^  a  protracted 
find  costly  litigation  with  Stevenson,  Kramer, 
and  the  West  Branch  Boom  Company,  re- 
covered less  than  one-half  of  the  logs  called 
for  by  Its  contract  with  Stevenson.  It .  has 
paid  on  the  contract  with  Stevenson  an 
amount  which,  together  with  the  expenses  of 
the '  litigation  forced  by  Stevenson  and  his 
confederates,  equals  four-fifths  of  the  price 
it  agreed  to  pay  for  the  logs.  It  vriU  thus  be 
seen  that  the  equity,  as  well  as  the  law,  ac- 
cords with  the  Judgment  entered  by  the 
court  below.  The  speclficatlnia  at  otor  are 
overruled.  Judgment  affirmed. 

(Ul  Pa.  St.  441) 

HEIST  V.  TOBIAS. 

(Supreme  Court  of  Pennsylvania.   Oct  11, 
1897.) 

JuDaxBRT— SruEiKe  Orr— UPBsise— Bioffrs  or 
Co-SomiTiis. 

j..  A  Judgment  entered  on  a  judgment  note 
cannot  he  stricken  off  on  motion,  where  it  was 
regular  In  every  respect,  was  intended  to  be  en- 
tered of  record,  and  there  was  no  breach  of  faith 
or  contract  on  the  part  of  plaintiff  In  so  doing. 

2.  On  an  application  to  open  a  judgment  It  ap- 
peared that  defendant's  son  was  indebted  for 
about  $1,000  under  circumstances  whidi  mifiit 
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InrolTe  Idi  Hberty;  that,  to  get  the  money  tern- 
porarily  and  Immedlatelr,  an  arratisement  wai 
made  oy  which  the  iod  was  to  makelilB  note  for 
$000  at  a  certain  bank  at  SO  daji,  wUch  was  in- 
doraed  hj  defeudaot,  ^alntifl,  and  B.;  that  the 
note  was  discoonted  by  the  bank,  and  the  money 
was  paid  to  the  creditor:  that  plaintiff  was  one  of 
the  anretiea  on  the  Bon'i  bond  to  said  creditor: 
and  that  on  plainfifl  fndoniiiK  auch  note,  eald 
jadgment  waa  given.  The  erioence  showed  that 
the  judgment  was  given  to  secure  plaintiff  against 
liability  by  reason  of  hia  indorsement.  B.  bor- 
rowed the  money,  and  paid  the  $900  note  in 
■  twnk,  and  plaintiff,  without  defendant's  consent, 
assigned  said  judgment  to  B.'s  wife.  Brld  that 
aa  the  judgment  was  given  to  secure  plaintiff 
on  his  indorsement  on  the  note,  and  as  the  note 
was  paid,  be  had  no  right  to  assign  the  jadgment 
to  the  use  plaintiff. 

Appeal  from  court  of  common  pleas,  Carbon 
conn^. 

A  Judgment  In  favor  of  8.  B.  Heist  sgslnst 
Esther  Tobias  was  entered  on  a  judgment 
note,  and  was  assigned  by  plaintiff  to  Pen- 
nlnata  Brodbead.  Defendant  applied  to  fbe 
coort  by  petition  to  strike  off  or  open  the 
judgment,  and  a  mle  to  show  cause,  as 
prayed,  was  granted,.  From  a  judgment  dis* 
charging  the  rule  to  show  cause,  defendant 
appeals.  Reversed. 

The  opinion  of  the  court  below  Is  as  toV 
lows  (Craig,  P.  J.):  'Hie  cmlrolllng  facts  of 
this  case,  as  we  gather  tbem  from  the  petl* 
tlon,  answer,  and  testimony,  are  not  seriously 
disputed.  Tbe  pobit  raised  Is  a  legal  and 
equitable  one.  This  judgment  note  for  1900 
was  given  'liy  the  defendants  to  S.  B.  Heist 
on  tbe  8th  of  December,  1883,  and  was  m- 
tered  up  the  same  day.  On  the  26tb  of  Jan* 
uary.  1894,  fitist  asslfmcd  it  •  to  Pennlnab 
Brodbead,  wife  of  W.  F.  Brodbead,  and  on 
the  13th  of  August,  18^.  ahe  Issued  a  fieri 
facias  thereon.  This  rule  was  granted  Au- 
gust 21,  1885,  on  petltim  of  Esther  Tobias, 
one  of  the  defendants.  The  clrcmnstancea 
unda  milcb  the  Judgment  note  was  given 
seem  to  be  as  foUovs:  U.  8.  Grant  Tobias 
is  tbe  son  of  Esther  Tcitolas,  and  a  son-in-law 
of  W.  F.  Brodbead  and  Pennlnab  Brodbead. 
Previous  to  tbe  giving  of  the  Judgment  not^ 
U.  S.  Grant  Tobias  bad  become  Indebted  to 
the  Penn  Matoal  Ute  Insurance  0(»npany.  for 
about  $1,200,  money  which  be  bad  collected 
as  agmt,  and  could  oait  pay  aver.  In  order 
to  raise  $900  of  this  sum,  a  noto  for  $900  was 
drawn  by  17.  8.  Grant  Tobias  to  the  order  of 
W.  F.  Brodbead,  Esther  Tobias,  and  8.  B. 
Heist,  payable  In  thirty  days,  and  was  by 
them  Indorsed.  This  aote  was  discounted  by 
the  LindCTian  National  Bank  on  the  8tb  d^ 
of  December,  1803,  and  Ito  proceeds  paid  to 
the  insurance  company.  Heist  had  refused  to 
indorse  this  discounted  note  unless  be  was 
secured  by  the  petition^,  Esther  Tobias;  and 
the  Judgment  note  now  to.  question  was  given 
by  her  &ad  her  soo  to  secure  him  on  bis  in- 
dorsement.  Before  the  discounted  note  ma- 
tured, Pranlnafa  Brodbead  raised  $900  by 
mortgaging  bw  real  estate  to  the  Enterprise 
Building  &  Loan  Association,  and  on  or  about 
tbe  day  tba  noto  waa  payable  to  bank  she  and 


her  bnitMUd,  W.  V.  Brodbead^  came  to 
Mancb  Chunk,  vbore  she  gave  him  tbe  money 
to  band  to  JBCeist  She  did  not  go  irKb  ber 
husbsnd  to  Heist,  but  her  husband  ddlrered 
the  $900  to  him  at  bis  place  of  bustoeas,  and 
then  both  of  tbem  wcant  to  the  bank,  and  paid 
off  tbe  Dota,  and  had  It  canceled.  Heist  got 
the  note,  and  deatrc^ed  tt  Bubaeqoently,  «i 
the  26tb  day  of  January,  18M  QUwut  fourteoi 
days  after  the  payment  of  the  noto  to  bank). 
Heist  assigned  the  Judgment  note  on  the  rec- 
ord to  Pennlnab  Brodbead,  the  present  as- 
signee and  bolder.  The  erldence  seems  dear 
that  tbe  $900  which  waa  used  to  pay  off  the 
discounted  noto  to  bank  waa  the  Individual 
maas^  of  PennlniUi  Brodbead.  And  there  to 
no  contradiction  of  the  eridenc*  of  W.  F. 
Brodbead,  8.  B.  H^st,  and  Pennlnab  Brod- 
bead that  oa  tbe  payment  of  tUa  mon«y 
Pennlnab  Brodbead  tbB  Judgnunt  to  queatlaa 
was  to  be  assigned  to  ber;  and  that,  to  pup> 
suance  of  this  agreement  it  waa  snbeequoitly 
assigned  to  ber  on  the  record.  There  fs  some 
further  evidence  tending  to  sbow  that  Esther 
Tobias  knew  of  and  recognised  this  assign- 
ment of  the  Judgment;  and  ajao  atane  to  the 
contrary  effect  and  that  she  knew  nothing  of 
the  assignment  until  about  a  year  tboeafter. 
But  as  we  look  at  this  case,  this  evidence 
has  little  to  do  with  the  mato  and  controlltog 
questl(HL  As  Penninah  ]&Y>dhead  furnished  the 
money  tbe  hand  of  ber  busband,  who  paid 
off  tbe  v^le  of  tbe  lUscounted  qote  to  bank 
to  Heist  vho  then  assl^ied  tbe  Judgment  to 
her,  we  are  of  tbe  optolon  that  she  Is  legally 
entitled  to  tbe  fuD  ownersblp  of  It  She  had 
a  right  to  do  this.  8be  was  not  a  mere 
stranger  at  volunteer.  Her  ration  to  W.  F. 
Brodbead  and  U.  8.  Grant  ToUas  furnished  a 
sufilclent  moral  duty  to  thia  regard  to  sus- 
tain a  legal  assignment  or  an  equitable  subro- 
gatlm.  If  it  be  conceded,  for  the  sake  of 
argument  that  she  was  a  stranger  to  the 
Judgment  yet  having  paid  off  tbe  whole 
debt  the  Judgment  waa  intended  to  secure, 
she  theretor  became  by  Implication  the  pur- 
chaser of  the  debt  BoA  tbe  equltoble  owner 
of  tbe  Judgmoit  Thia  is  ruled  to  Bnce'a 
Appeal,  95  Fa.  8t  145.  But  we  have,  to  ad- 
dition to  this,  the  teatimony  of  8.  B.  Heist 
W.  F.-  Brodbeadt  and  I^mlnab  Brodbead,  al- 
ready alluded  to,  and  omtradlcted  by  no 
one,  that  the  Judgmoit  waa  assigned  to  Pen- 
nlnab Brodbead  to  secure  b^  foe  the  oum^ 
ahe  furnished  to  pay  off  the  $900  note  to 
bank.  Voda  this  evidoice  Pennlnab  Brod- 
bead waa  entitied  to  conventional  subroga- 
tion. In  Beach  on  Modem  Equity  Jurlqnm- 
dence  (section  803)  It  la  said:  'A  strangor  may, 
however,  become,  upon  bis  payment  of  a  debt 
entitled  to  the  benefit  of  the  securi^  held  by 
tlie  creditor  1^  what  la  known  as  conven- 
titnal  subrogation.  Conventional  subrogation 
Is  tbe  result  of  an  agreement  between  a 
stranger  and  either  the  debtor  or  tlie  creditor 
that  It  be  pays  tbe  debt  he  will  be  subro- 
gated to  the  ilghto  of  the  creditor;  and  thto 
agreement  may  be  accompanied  by  a  formal 
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tnuusfer  ta  ttie  seetiHtlefl.  thoogh  this  1«  not 
ncceesarj  to  cons lun mat©  tbe  as^eement' 
Tbe  Mme  role  ia  laid  4own  In  24  Am.  &  Bus. 
Enc.  Law,  p.  2M);  Bisp.  Sq.  (Otb  Bd.)  9 
336:  OottreU's  Appeal.  23  Pa.  St  294;  Mo- 
sier'B  Appeal.  B6  Pa.  SL  76;  Bender  T. 
George.  92  Fa.  St  36;  UUler's  Appeal.  119 
Pa.  St.  620,  18  Aa  604;  Aasoelatlon  t. 
Thompson,  32  N.  J.  Bq.  133;  Recelrov  t, 
Wortendyke,  27  N.  J.  Eq.  658;  Ooe  v.  BaU- 
way  Co.,  31  N.  J.  Eq,  105;  Fajiie  v.  Hatlia- 
way,  3  Vt  212;  Pom.  Bq.  Jar.  (2a  Bd.)  i 
1214;  1  Ping.  Mortg.  |  1002;  Bout.  Iaw 
Diet  petitions-  ieten  us  to  the 

case  of  O'Hara  t.  Bfiom,  88  Pa.  St  114,  and 
claims  that  under  the  mle  there  stated  she  Is 
not  liable  on  this  judgment  to  the  assignee. 
In  that  case  the  mortgagee  had  a  mortgage 
to  Indemnify  him  for  any  loss  he  might  sus- 
tain by  reason  of  Indorsements  made  or  to  be 
'  made  of  the  paper  of  Michael  O'Hara.  And 
It  was  held  that  the  mortgage  was  liable 
only  to  the  extent  of  such  of  tbe  O'Hara  notes 
as  the  mortgagee  paid,  or  was  obliged  to  pay. 
and  that  the  mortgage  .In  no  manner  Inured  to 
the  boteQt  of  other  holders  and  Indorse rs  of 
the  notes  of  O'Hara.  Applying  tbe  principle 
decided  to  the  case  In  hand,  we  do  not  see 
how  it  can  help  tbe  petitioner's  contention. 
It  cannot  be  doubted  that.  If  Heist  had  paid 
the  diBconnted  note  with  his  own  money, 
whether  before  or  afto-  protest  he  could  hold 
tbe  Judgment  note  for  his  security.  By  pay- 
ing It  before  or  at  maturity  he  waived  or 
avoided  Its  protest.  Hence,  when  Pennlnah 
Brodhead  furnished  the  money  with  which 
he  paid  the  Identical  nota  for  the  Indorsement 
vt  which  the  Judgment  note  was  glvoi,  ft 
seems  to  as  be  had  the  right  to  assign  to  ber 
the  security  he  held.  The  act  made  her  a 
purchaser.  She  stood  in  his  shoes,  and  own- 
ed his  rigbt  So  that  if  there  had  been  no 
asslgnmeot  according  to  tbe  agreement  al- 
ready alluded  to.  she  nerertheless  became 
the  equitable  owner  of  the  Judgment  Hav- 
ing paid  tbe  money  for  tbe  debt  secured  by 
the  Judgment  under  .  tbe ,  drcomstanceSt  and 
taken  an  assignment  thereof  on  tbe  record, 
we  do  not  see  how  her  title  to  tbe  security  can 
be  successfully  assailed.  Both  in  law  and  In 
equity  sbe  is  entitled  to  all  tbe  rights  Heist 
bad  at  tbe  time  of  tbe  purchase.  And  now, 
to  wit  AprU  13,  1896,  the  rule  la  discharged." 

Wm.  Q.  Ftejrman,  Horace  Heydt,  sbd  ^.  O. 
Nottasteln.  fbr  appellant.  Theodore  A,  Soy* 
der  end  FrMertek  Bertolette,  for  aniellee. 

GREEN,  J.  This  proceeding  was  an  appli- 
cation by  petition  to  the  court  below  to  strike 
off  or  open  a  Judgment  Tbe  plaintiff  In  the 
Judgment  is  S.  B.  Heist,  and  tbe  defendant 
I&ther  Tobias.  The  defendant  set  forth  cer- 
tain facts  In  ber  petition  affecting  tbe  giving 
and  entering  of  the  judgment  nnd  tbe  purpose 
It  was  Intended  to  subserve,  which.  If  true,  en- 
titled her  to  the  relief  she  asked.  A  very  con- 
sldeimble  amfint  (tf  testimony  was  taken  on 


both  sUea,  mider  tbe  role  to  show  can^e^  an4 
tiie  appUoation  was  disposed  of  the  teaniiMl 
court  below  upon  the  views  expressed  in  tb^ 
opinion  filed  of  record.  Upon  that  portion  oic 
the  testimony  which  was  considered  by  the 
court  the  conduslon  reached  wonld  be  ajh 
parently  correct  But  as  it  seems  to  us,  there 
was  considarable  testimony  of  a  material  char- 
acter, whlcb  does  not  seem  to  have  received 
the  attention  o<  the  court  {fiX  'least,  it  was  not 
a  subject  of  comment),  which,  In  our  opinion, 
affects  hi  a  serious— hideed,  tn  a  vital— mannee 
tbe  ultimate  result  We  do  not  think  tbe  ap- 
plication to  strike  off  tbe  Judgment  can  be  en- 
tertained. It  was  regular  In  every  rei^^ 
It  waa  intended  to  be  altered  of  record,  and 
there  was  no  breach  of  faith  or  contract  on 
tbe  part  of  the  plaintiff  In  so  doing.  Under 
bU  the  authorltltt,  he  had  a  lawful  rigbt  to 
have  it  entered.  asA  henoe  It  cannot  be  strlckea 
off  upon  motion.  Upon  tbe  other  ground  of 
relief,  however,  tbe  qtiestlon  fairly  arom 
whether  the  Judgment  should  be  opened,  and 
the  defendant  let  In  to  a  defense.  As  we  have 
aheady  said.  If  the  facts  set  forth  In  tb6  pe- 
tition are  true,  tbe  Judgment  should  have  t)een 
opened,  and  an  issue  granted  to  determine 
what  If  anything,  was  due  upon  the  Judg- 
mmt  Being  fully  aware  of  the  rule  that  the 
opening  of  Judgments  is  a  matter  largriy  with- 
in the  discretion  of  the  court  in  which  the  ap- 
plication is  mad^  and  Is  not  to  be  reviewed 
on  appeal  except  for  plain  error,  it  becomes 
our  duty  to  consider  with  much  care  the  testi- 
mony returned  with  the  record,  the  whole  of 
which  was  also  submitted  to  tbe  learned  court 
below.  The  opinion  of  the  court  Is  not  based 
upon  a  consideration  of  the  credibility  of  wit- 
nesses. It  is  rather  founded  upon  the  le^al 
and  equitable  aspects  of  the  case  In  certain 
IK>lnts  of  view,  and  In  reference  to  certain 
weli-establisbed  rules.  Doth  of  equity  and  law, 
which.  In  the  abstract  are  eotlrdy  correct, 
but  wtilch.  In  tbe  concrete,  depend  upon  their 
adaptabiUty.  not  to  a  part,  but  to  the  whole, 
of  tbe  testimony.  Thus  the  learned  court  said: 
"As  Pennlnah  Brodhead  furnished  the  money 
by  tbe  hand  of  her  husband,  paid  off  the 
whole  of  tbe  discounted  note  In  bank  to  Heist, 
who  then  assigned  tbe  Judgment  to  her,  we  are 
of  opinion  that  she  Is  legally  entitled  to  tbe 
full  ownership  of  It  Sbe  bad  a  right  to  do 
this.  She  was  not  a  mere  stranger  or  volun- 
teer. •  •  •  If  It  be  conceded  for  tbe  sake 
of  tbe  argument  that  she  was  a  stranger  to 
the  Judgment  yet,  Saving  paid  off  tbe  whole 
debt  the  judgment  was  Intended  to  secure, 
sbe  thereby  became  by  Implication  tbe  pur- 
chaser of  tbe  debt  and  the  equitable  owner  of 
the  judgment"  Now,  while  this  .might  be  al- 
together true  If  the  judgment  had  been  given 
to  secure  the  payment  of  the  debt  especially 
If  It  had  been  given  by  tbe  drawer  of  the  note 
to  his  Indorser,  It  might  or  might  not  be  true 
when  the  Judgment  was  given  by  one  who  was 
a  co-indorser  of  that  note  with  the  plaintiff. 
If  It  was  given  merely  as  a  security  to  the 
co-Indorsei;  to  protect  him  against  his  liability 


Digitized  by 


Google 


B83 


88  ATLAinSO  BXPOBTSB. 


as  an  InSorser,  and  not  as  abaolate  security 
tar  the  payment  oC  the  debt,  the  prt^wsltlon 
wonid  not  necessarily  be  true,  and  might  not 
be  true  at  all.  The  view  of  the  learned  judge 
as  to  the  appUcatlcm  of  the  rule  to  the  testi- 
mony before  bim  Is  expressed  fn  the  next  sen- 
tence of  the  opinion  thus:  "But  we  have,  In 
addition  to  this,  the  testimony  of  B.  B.  Heist, 
W.  F.  Brodhead,  and  Pennlnah  Brodhead,  al- 
ready alluded  to,  and  contradicted  1^  no  one, 
that  the  Judgment  was  assigned  to  Penninah 
Brodhead  to  secure  her  for  the  money  she  fur- 
nished to  pay  off  the  J900  note  In  bank.  Un- 
der this  evl^nce  Penninah  Brodhead  was  en- 
titled to  conventional  subrogation."  We  are 
not  able  to  take  the  same  view  of  the  testi- 
mony of  these  witnesses  as  expressed  in  the 
opinion,  for  reasons  which  will  be  hereafter 
stated;  but.  If  we  were,  the  conclusion  does 
not  depend  upon  that  testimony.  If,  by  the 
terms  of  the  original  agreement  nuder  which 
the  Judgment  was  confessed,  S.  E.  Heist  had 
no  legal  right  to  assign  the  Judgment,  as 
against  Esther  Tobias,  then  such  assignment, 
though  actually  made,  and  for  the  purpose 
stated,  would  not  he  obligatory  upon  her,  and 
therefore  would  confer  no  right  upon  the  as- 
signee to  enforce  It  against  her.  N6w,  It  Is 
just  here  that  we  think  the  learned  court  fell 
unwittingly  Into  error  from  tbe  application 
of  a  correct  principle  to  a  state  of  facts  which, 
as  we  thhik,  did  not  justify  the  application  of 
the  principle.  It  is  those  facts  which  we  will 
now  proceed  to  consider,  premising  that  the 
learned  Judge  did  not  found  a  Judgment  upon 
the  iuBufHctency  of  the  testimony  as  to  the 
truth  of  those  facts,  but  rather  upon  an  omis- 
sion to  regard  them. 

It  will  be  perceived  that  what  we  consider 
of  controlling  Importance  In  the  contention  Is 
the  question  as  to  what  was  the  agreement 
upon  which  the  Judgment  was  given.  Tbe 
parties  to  that  agreement  necessarily  were 
tbe  plaintiff,  S.  B.  Heist,  and  the  defendant, 
Esther  Tobias.  It  was  the  plaintiff  who  re- 
ceived and  the  defendant  who  gave  the  Judg- 
ment, and,  If  there  were  any  terms  upon 
which  the  transaction  was  based,  those  terms 
would  have  to  be  observed,  and  would  bind 
not  only  tbe  pariles  to  them,  but  those  claim- 
ing under  them,  or  either  of  them.  We  are 
therefore  remitted  at  once  to  a  consideration 
of  the  facta  and  clrctunstances  which  consti- 
tuted the  transaction  of  giving  and  receiving 
tbe  Judgma];^  In  question.  The  preliminary 
facts  are  not  In  dispute.  U.  S.  Grant  Tobias, 
a  son  of  Esther  Tobias,  was  Indebted  to  tbe 
Penn  Mutual  Life  Insurance  Company  In  a 
sum  of  ten  or  eleven  hundred  dollars,  In  clr- 
ctunstances Vhlch  might  Involve  his  personal 
liberty.  It  was  necessary  to  raise  ?900  of 
this  amount  at  once.  W.  F.  Brodhead,  who 
was  his  fathar-in-law,  was  willing,  according 
to  his  own  testimony,  to  raise  the  money  by 
a  loan  from  a  building  and  loan  association, 
but  that  could  not  be  done  for  a  period  of 
about  30  days,  and  the  practical  difficulty  was 
to  get  the  money  temporarily,  and  Immedi- 


ately. In  Older  to  do  ttila,  an  arrangement 
was  made  by  which  TT.  S.  Grant  Tobias  wai 
to  make  his  note  for  ?900  at  the  Lindennan 
Bank,  at  30  days,  which  was  Indorsed  by 
Esther  Tobias,  8.  B.  Heist,  and  W.  P.  Brod- 
head. The  note  was  discounted  by  the  bank, 
and  the  money  was  paid  to  the  agent  of  the 
life  Insurance  company  on  the  8th  day  of 
December,  1893.  Heist  was  one  of  the  sure- 
ties of  U.  S.  Grant  Tobias  on  his  bond  to  the 
insurance  company,  and  he  agreed  to  Indorse, 
and  did  indorse,  tbe  $900  note.  Upon  his 
doing  so  the  judgment  in  question  was  given. 
The  person  who  principally  ccmducted  the  ne- 
gotiations which  led  to  the  Indorsing  of  the 
note  and  the  giving  of  the  judgment  was  U.  S. 
Grant  Tobias.  He  was  examined  as  a  wit- 
ness, and,  after  describing  the  interview  at 
which  were  present  Mr.  Butterfleld,  the  agent 
of  the  insurance  company,  Mr.  Heist  and  Mr. 
Murray,  the  bondsmen  of  Tobias  to  the  com- ' 
pany,  Mr.  Brodbead,  and  himself,  he  said: 
"It  was  then  suggested  by  Mr.  Butterfleld 
tbat  a  note  be  given  in  the  bank  for  30  days 
for  the  ¥900.  Mr.  Brodhead  said  that  he 
would  go  on  that  note  as  one  Indorser.  Mr. 
Heist  and  Mr.  Murray  were  then  asked  if 
they  would  go  on.  Mr,  Murray  refused.  Mr, 
Heist  agreed  to  go  on,  but  suggested  tbat  my 
mother  be  called  down,  and  asked  whether 
she  would  not  go  on.  I  then  left  tbe  oltlce, 
and  went  to  Upper  Maucb  Chunk.  When  I 
came  back  frwn  there,  I  found  my  mother 
and  ^9teT  In  my  office,  and  Mr.  Brudh^ad  tell- 
ing my  mother  what  she  was  called  down  to 
the  office  tor.  She  was  told  about  signing  this 
note.  Sbe  said  she  would  sign  It  Mr.  Heist 
then  said  to  my  mother  that  he  would  like 
her  to  give  bim  a  judgment  exemption  note 
on  her  property  to  secure  him  as  an  Indoraer 
on  this  bank  note,  and  when  the  bank  note 
was  paid  he  would  be  released,  and  he  would 
see  my  mother  released.  Now,  the  note  in 
bank  was  executed,  and  the  mon^  was  band- 
ed to  me  in  my  office,  and  I  paid  the  mon^ 
to  Mr.  Butterfleld,  and  got  a  receipt  in  full 
for  all  claims  due  tbe  Penn  Mutual  Life  In- 
surance Oo.  The  judgment  note  was  then 
executed.  •  •  •  Q.  What  was  the  Judg- 
ment note  given  to  Mr.  Heist  for?  A.  That 
judgment  was  given  to  Mr.  Heist  by  my 
mother  to  secure  Mr.  Heist's  Indorsement  on 
my  bank  note."  Miss  Clara  E.  Tobias,  a 
daughter  of  the  defendant,  was  examined  at 
some  loigth  as  to  the  main  facts  of  the  trans- 
action. As  to  the  giving  of  the  judgment 
sbe  was  asked:  "Q.  When  they  cam^  hack 
to  Grant's  office  from  the  bank,  wlien  your 
mamma  signed  the  judgment  note,  what  did 
they  say  to  her  about  that?  A.  Mr.  Heist 
^ke  to  mamma  and  I  alone.  He  said,  'Mrs. 
Tobias,  when  the  note  In  the  hank  Is  paid,  I 
will  be  released,  and  I  will  see  you  released.,' 
He  said,  "Hils  la  only  given  tor  security  for 
me.'  He  only  asked  her  for  himself.  Q.  Then 
your  mother  signed  the  Judgment?  A.  Tes. 
sir;  she  signed  the  Judgment  note."  P.  F.  Mur- 
ray, one  of  the  bondsmen  for  U.  S.  Grant  Tobias 
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to  the  Insurance  company,  was  examined,  and 
testified  in  ration  to  the  giving  at  the  $000 
note  in  bank,  and  as  to  wliat  was  said  by 
Brodhead  in  regard  to  his  paying  It  and 
was  asked:  "Q.  Now,  about  that  judgment 
Mrs.  Tobias  gave  to  Helet  What  was  that 
given  for?  What  was  said  at  the  time?  A. 
Well,  if  that  was  the  note  you  have  reference 
to  they  wanted  me  to  go  <m,  It  was  given  to 
pay  the  insurance  company  shortage, — the 
bank  note.  Q.  Was  there  anything  said  abont 
a  Judgment  being  given  by  Mrs.  Tobias  to 
Mr.  Heist?  A.  Yes.  sh-;  Mr.  Heist  was  to  be 
secured  by  Mrs.  Tobias.  Q.  For  his  Indorse- 
ment? A.  Tes,  sir;  so  he  would  be  perfectly 
safe."  S.  S.  Smith,  cashier  of  the  Lhiderman 
National  Bank,  testified  In  r^ard  to  the  dis- 
count of  the  $900  note  by  the  bank,  and  Was 
asked:  "Q.  There  was  a  judgment  note  given 
by  Esther  Tt^las  to  S.  B.  Heist?  A.  Tes. 
Heist  did  not  want  to  go  on  the  note,  and  she 
gave  him  a  Judgment  note  to  secure  his  in- 
dorsement. I  remember  he  had  the  record  ex- 
amined, to  see  whether  her  Judgment  was 
good.  Q.  That  note  was  given  to  secure  him 
on  bis  indOTsement?  A.  Tes.  *  *  *  Q. 
The  Judgment  note,  as  you  understood  it,  was 
given  to  secure  Heist  against  any  claim  made 
on  him  by  reason  of  this  Indorsement?  A.  Yes, 
sir."  Mrs.  Esther  Tobias,  the  defendant,  -was 
aAed:  "Q.  Then,  after  you  Indorsed  that 
bank  note,  you  executed  a  judgment  note  to 
Mr.  Heist  for  ?900?  A.  Tes,  sir.  Q.  Tou 
may  state  what  that  Judgment  note  was  given 
for?  A.  It  was  to  secure  Mr.  Heist  Q.  For 
what?  A,  For  the  note  in  the  bank.  Q.  What 
did  Heist  say  to.  you  when  he  asked  you  to 
sign  that  Judgm^t  note?  A.  He  said  when 
the  note  was  paid  he  would  be  released,  and 
would  release  me."  S.  B.  Heist,  the  plaintiff 
In  the  Judgment,  being  examined  for  the  ap- 
pellee, was  asked:  "Q.  At  the  time  when 
yon  agreed  to  Indorse  that  note  In  the  bank, 
you  took  from  Mis.  Tobias  a  judgment  note 
to  secure  you?  A.  Yes.  Q.  That  note  was 
given  to  you  to  secure  that  indorsement?  A. 
To  secure  me,  I  presume.  It  was  on  the 
strength  of  that  I  indorsed  the  note.  •  •  • 
Q.  That  Judgment  was  given  to  you  to  secure 
you  for  that  Indorsement  on  the  note  In  bank, 
and  for  no  other  purpose?  A,  That  is  why  I 
went  on  the  note,— because  they  gave  me  se- 
curity I  thought  sufficient  Q.  For  the  In- 
dors^nent?  A.  Yes,  sir.  Q.  That  was  the 
only  purpose  that  note  was  given  to  you  for? 
A.  Tes,  dr.  •  •  ♦  Q.  Tou  would  not  have 
gone  on  that  note  as  Indorser  without  that  se- 
curity? A.  Oh,  no."  It  must  now  be  ob- 
served that  the  foregoing  is  the  whole  of  the 
t^timony  In  the  cause  which  relates  directly, 
to  the  fact  of  the  giving  of  the  Judgment  It 
is  the  testimony  of  no  less  than  six  witnesses, 
every  one  of  whom  was  disinterested  except 
the  defendant.  It  is  entirely  uncontradicted 
by  any  witness.  It  is  absolutely  uniform  hi 
its  substance,  and  it  establishes  beyond  all 
controversy  the  proposition  that  the  judgment 
was  given  f<nr.  the  one  sole,  exclusive  purpose 


of  securing  Heist,  the  plaintiff  in  the  Judg- 
ment, against  liability  by  reason  of  his  In- 
dorsement He  so  testifles  himself.  This  be- 
ing so,  it  must  -be  further  considered  that  it 
was  not  given  as  indemnity  against  the  debt 
itself;  it  was  not  given  as  security  that  Grant 
Tobias,  the  maker  of  the  note,  would  pay  the 
note.  There. was  an  abundance  of  testimony 
in  the  case  that  W.  P.  Brodhead  agreed  to 
raise  the  money  to  pay  oCF  tbe  note,  and,  as  a 
matter  of  fact,  that  Is  precisely  what  he  did 
do,  and  he  did  actually  pay  off  tbe  note  with 
money  which  be  raised.  It  is  not  necessary  to 
consider  that  testimony  In  detail  now.  It  is 
autUclent  to  say  that  while  Brodhead  claimed 
that  the  money  was  furnished  In  consequence 
of  Heist's  agreement  to  transfer  the  judgment, 
there  was  no  evidence  to  show  that  Mrs.  To- 
bias ever  agreed  that  the  Judgment  should  be 
used  for  any  such  purpose.  Neither  Brod- 
head, nor  bis  wife,  nor  any  one  else  gave  any 
such  testimony.  The  question,  then,  recurs, 
how  could  Heist,  by  any  act  or  declaration 
of  bis,  subject  Mrs.  Tobias  to  any  liability 
growing  out  of  such  a  use  of  the  judgment 
against  her?  Most  clearly  he  held  It  for  one 
specific  purpose  only,  to  wit  the  protection  of 
hims&lf  against  any  liability  arising  from  the 
mere  fact  of  his  Indorsement  That  liability 
never  arose.  Hie  note  was  actually  paid  by 
another,  and  he  never  incurred  any  liability 
as  an  Indoiser.  Therefore  he  had  no  claim  un- 
der his  Judgment  against  Mrs.  Tobias  to  in- 
demnify blm  against  anything.  How,  then, 
can  he  confer  any  right  upon  Mr.  Brodhead 
or  his  wife  to  collect  the  money  on  his  judg- 
ment? As  he  did  not  possess  sncb  a  right 
himself,  he  could  not  transfa"  such  a  right  to 
anoth^.  Tbe  case  is  very  different  from  the 
cases  in  which  a  debtor  gives  a  security  to 
his  creditor  as  collateral  to  tbe  debt  There 
it  is  no  matter  to  the  debtor  who  holds  the 
collateral,  and,  inasmuch  as  it  was  gtveo  to 
secure  tbe  payment  of  the  debt  Itsdf,  either 
the  creditor,  or  any  stranger  who  buys  the 
claim  of  the  creditor,  can  enforce  the  collat- 
eral for  his  own  benefit.  But  here  is  a  totally 
different  situation.  Heist  was  csily  subject  to 
a  contingent  liability  at  the  best  To  protect 
himself  against  that  contingent  liability,  he 
took  and  held  the  Judgment  It  was  tbe  de- 
fendant's right,  as  wdl  as  his  (Heist's)  right 
that  tbe  Judgment  should  be  used  for  that 
purpose.  But  when  the  contingency  against 
which  the  judgment  was  given  never  happen- 
ed, all  right  to  use  the  judgment  was  gone.  It 
was  a  matter  of  no  consequence  to  Mra  To- 
bias  where  the  money  came  from  which  paid 
off  tbe  note.  It  was  none  ot  her  concern. 
She  was  no  party  to  It  and  she  was  Just  as 
much  entitled  to  be  released  from  the  Judg- 
ment as  Heist  was  to  be  relieved  from  hia 
indorsement.  We  are  quite  clear  that  upon 
the  undisputed  testimony  the  rule  to  open 
the  Judgment  should  have  been  made  abso- 
lute, and  an  issue  awarded  to  try  whetbor  any- 
thing, and.  If  so,  what  was  due  upon  the 
judgment;  and  U,  upon  the  trial  of  that  lasu^ 
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the  facts  fue  Uie  same  aa  now  appear  of  fee* 
Old,  an  InstructlcM  should  be  given  to  And  for 
the  defendant.  The  Judgment  is  reversed,  the 
rule  to  show  cause  why  the  Judgment  shonld 
not  be  opened  Is  made  absolnte  at  the  cost 
of  the  appellee,  and  the  record  Is  remitted  for 
further  procee^nga. 


on  Pa.8L  W) 

HITGHEBTIIiLB  WATBB  Ca  et  al.  T. 
PERSON  et  aL 

(Supreme  Court  of  Fennsflvanla.    Oct.  11* 
18970 

RlPARIAX  RlOHfS  — DtVBRBIOIt  <»  WlTEB  — PR>- 
SORtPTIOS. 

The  fact  that  headgates.  erected  for  the 
purpose  of  regulating  the  flow  of  water  into  a 
braucb  stream  so  as  to  preserve  uniformit;  of 
volume  tor  the  use  of  successive  mills  along  Its 
banks,  have  for  over  21  years  been  controlled 
by  ownere  of  the  upper  mill,  without  regard  to 
the  needs  of  the  lower  owners,  does  not  give 
the  former  a  prescriptive  rigbt  to  close  the  head- 
gates,  and  divert  the  water  mto  the  main  stream, 
whenever  they  do  not  require  tt  for  their  own 
use,  to  the  injury  of  the  lower  owneta.  who  have 
had  no  notice  of  any  claim  of  right  to  so  inter- 
rupt the  flow  of  water. 

Appeal  from  court  of  common,  pleaa;  In- 
coming county. 

Bill  1^  th^  EEoghea^Ie  Water  Company  and 
another  againat  Olarlasa  T.  Person  and  oth- 
era  to  enjoin  defendants  from  .diverting  the 
water  In  a  stream.  From  a  decree  dismiss- 
ing the  bllU  in  accordance  with  the  report  of  a 
master,  plaintiffs  appeaL  Reversed. 

W.  O.  Glimore  and  Andrew  A.  Lelser,  for 
appellants.   W.  B.  Crawford,  tor  appellees. 

WILLIAMS.  J.  This  case  presents  an  In- 
teresting question.  Fortunately  the  report  of 
the  learned  master  fumlBhes  as  with  the  facts 
In  a  very  clear  and  orderly  mander,  and,  if 
hia  general  theory  of  the  situation  and  rights 
of  the  parties  be  adopted,  his  legal  conclu- 
sions seem  wdl  drawn.  Let  us  look  first  at  the 
relative  situation  of  the  parties  and  tbelr 
rights  as  riparian  owners.  We  shall  then 
understand  the  complaint  made  by  the  plain- 
tiffs, and  be  aUe  to  determine  the  sufficiency 
of  the  answer  made,  and  of  the  theory  upon 
which  the  case  was  tried  and  decided.  A  coo- 
slderable  stream,  known  as  "Muncy  Creek," 
flows  southerly  past  the  borough  of  Hughes- 
vlUe  to  the  West  Branch  ot  the  Susquehanna 
river.  Not  far  from  Hnghesville  Its  waters 
are  separated,  so  that  for  some  hundreds  of 
rods  a  channel  carries  a  portion  of  the  water 
at  some  little  distance  from  the  main  stream, 
and  then  returns  to  and  unites  with  It  again. 
The  smaller,  easternmost  channel  was  taken 
possession  of  by  riparian  owners  for  manu- 
facturing purposes  early  In  the  present  cen- 
tury. Pour  manofacturing  plants  have  been 
maintained  along  It  for  many  years.  Iliose 
of  the  defendants  are  near  the  ttegtunfog  of 
this  short  channel.  That  of  the  plaintiffs  Is 
near  the  place  of  Its  return  to  the  main 
stream.   There  Is  another  Intermediate  on^ 


owned  bgr  partlM  wbo  ten  not  on  ttie  reeorA 
In  thlB  cam.  To  tncreaae  the  flow  of  water 
from  the  main  stream  through  the  twanch  or 
arm  on  which  the  factories  were  located,  a 
low  dam  had  been  thrown  aoross  it,  the  pQr> 
pose  of  which  waa  to  secure  the  even  flow  of 
a  Bufflctent  body  of  water  to  the  factorlea  to 
provide  them  wIUi  the  power  needed.  The 
realdne  of  the  water  of  the  stream  would  pass 
over  the  low  dam,  and  follow  Oie  bed  of  the 
main  stream.  Headgates  were  put  into  the 
ftnaller  stream  above  the  upper  mHI  or  fac- 
tory, by  whidi,  In  times  of  high  water,  the 
surplus  current  would  be  shut  out  of  It,  and 
inmed  back  Into  the  stream,  leaving  the  vol- 
ume pas^ng  down  to  the  factories  practically 
undisturbed.  The  dam,  the  headgates,  and 
the  wasteways  along  the  branch,  called  a 
"race"  by  the  witnesses,  were  put  In  place 
many  years  ago.  It  la  not  definitely  known 
Jtist  when,  or  under  what  arrangement,  this 
was  done.  The  upper  owners,  being  near 
the-  headgates,  were  looked  to  for  the  care 
and  handling  of  them  for  the  purposes  for 
which  they  had  been  erected,— the  regulation 
of  the  flow  of  the  water  so  as  to  preserve  uni- 
formity of  volume  for  the  use  of  the  succes- 
sive factM-les  along  Its  banks.  Bsch  of  these 
riparian  owners  had  an  equal  right  to  the 
use  of  the  water,  and  an  equal  right  to  Insist 
that  lt&  volume  should  not  be  lessened,  or  its 
flow  Interfered  with,  except  as  the  necessary 
consequence  of  Its  use  by  owners  above  bim. 
The  upper  owner  could  not  torn  the  water 
back  Into  the  main  stream  at  his  own  pleas- 
ure, and  so  deprive  the  lower  owners  of  Its 
use.  Such  conduct  would  not  be  the  exor- 
cise of  bis  right  as  a  riparian  owner,  but  a 
wanton  disregard  of  the  rights  of  his  neigh- 
bors b^ow  him.  His  right  was  the  right  to 
use,  not  the  right  to  destroy  the  use  of  his 
neighbors;  and  It  Is  by  no  means  clear  that 
he  could  acquire  a  prescriptive  right  to  vex 
or  Injure  them  by  practices  not  connected  In 
any  mannn-  with  his  own  use  of  the  water, 
no  matter  how  long  the  injurious  practices 
may  have  been  continued.  What  is  acquired 
by  prescription  is  the  right  to  some  benefit, 
privilege,  or  propOTty  which  has  been  enjoy- 
ed so  long  as  to  raise  a  presumption  that  Its 
enjoyment  began  in  consequence  ot  a  grant 
now  losL  The  commission  of  acts  Injurious 
to  another,  and  which  give  to  the  perpetrator 
no  benefit,  privilege,  or  property,  would  hard- 
ly be  Justified  by  the  plea  that  the  defendant 
had  habitually  for  more  than  21  years  been 
gnllty  of  doing  the  same  wrong  to  the  same 
person.  Moreover,  the  occasional  exercise  of 
a  power  over  the  lands  or  property  of  anoth- 
er during  a  period  of  21  years  is  not  enough 
to  make  title  by  prescription  or  limitation. 
The  exercise  of  the  power  must  be  continuous, 
imlform,  and  adverse.  The  occasional  theft 
of  a  timber  tree  from  the  lands  of  one's 
neighbor  could  not,  no  matter  how  long  con- 
tinued, confer  a  rlgbt  on  the  thl^  to  take 
away  a  timber  tree  at  his  pleasure.  If,  how- 
ever, he  goes  upon  Us  nelghboi*a  land,  and 


Digitized  by 


Google 


nuOHJCSTiLLB  WAXBB  GO.  t.  TBBBON. 


685 


remaina  in  open,  contlaaona,  a&vene  posses- 
sion tos  fli6  reanlslte  time,  he  wUl  acaviro 
title  to  the  land  and  the  timber  tipon  It 
Time  most  be  aometUng  to  call  the  attention 
et  the  owner  to  the  adverse  dalm;  sndi  aa  an 
InTaatfBi  of  the  poiseeslon  ihC  tiie  land,  the  aa- 
aertlon  adrerady  to  btmaetr  of  a  right,  and  the 
like.  Cooper  t.  Smith,  Q  Serg.  &  R.  26;  De- 
mnth  T,  Amweg.  M  Pa.  St  181;  Dexter  t. 
.  Tree,  117  iu.  6S2,  6  M.  B.  S06.  In  the  case  of 
a  dalm  to  me  the  wa^  of  a  stream  it  was 
held  in  New  Jersey  that  It  must  appear  that 
the  acts  that  are  the  bo^  of  the  claim  were 
InJorlons  to  the  plaintiff,  and  gave  to  Mm  or 
those  under  whom  be  claims  title  a  right  of  ac- 
tion. Holsman  t.  Bleaching  Co.,  14  N.  J.  Gq. 
335.  The  alleged  user  relied  upon  as  fur^ 
nlsblng  the  basla  of  a  title  by  adTtrse  pospee- 
alm  must  be  adverse,  and  continued  as  agalnat 
&B  owner  who  ta  In  life,  and  sul  Juris.  A 
lunatic,  or  one  undra*  any  legal  dlsaUllty,  Is 
not  affected  by  an  adverse  oitry  or  poeses- 
ston.  Relmer  t.  Stuba,  20  Pa.  St  462.  Tbe 
same  must  be  said  <tf  acts  that  do  not  bring  to 
tbe  knowledge  of  tbe  owper,  either  actual  or 
constructiTe,  tbe  asso'tton  ot  any  rlgbt  ad- 
verse to  bim.  Neither  the  clandestine  taking 
of  water  from  a.qelghbor's  well  for  more  than 
31  years,  nor  tbe  taking  by  his  permission  for 
an  equal  length  of  time,  will  confer  any  right 
npon  tbe  taker.  The  statute  runs  from  the 
time  when  the  owner  Is,  or  with  pnqiier  at- 
tention to  bis  own  property  should  be,  warn* 
ed  of  tbe  adverse  claim  set  up. 

Let  us  now  ascertain  just  what  is  alleged  In 
tbe'Ull  as  tbe  ground  for  relief.  Substantial- 
ly it  ts  that  the  plalQtlfls  are  riparian  owners 
apoa  the  branch  of  Muncy  creek  which  was 
many  years  ago  supplied  with  a-  sufficient  and 
uniform  flow  of  water  by  means  of  the  dam 
across  the  Diain  stream  and  the  b^dgates  in 
the  branch;  that  they  have  a.  right  to  the  un- 
interrupted flow  of  the  water  to  and  along 
the  banks  of  the  branch  on  which  they  have 
valuable  machinery  and  bulldUigs  erected  to 
supply  tbe  borough  of  HugtiesvlUe  with  water 
and  with  ^ectrlc  light;  that  the  defendants 
Interrupt  this  uniform  flow  of  the  water  down 
tlie  branch  to  them  by  practically  dosing  tbe 
headgates  above  their  mills,  thus  turning  the 
water,  when  not  wanted  by  themselves,  back 
Into  the  main  stroim;  that  In  c<MisequeDce  of 
this  practice,  and  of  an  increase  In  the  height 
of  the  wasteway  by .  tbe  use  of.  a  splash 
board  upon  It,  the  flow  of  tbe  water  Is  so  re- 
duced as  to  render  it  Impossible  at  times  for 
them  to  move  their  machinery,  or  make  any 
use  of  the  small  amount  of  water  that  Is  per> 
mltted  to  flow  down  to  them.  This,  if  true, 
is  a  snloua  Injury  to  tbe  plaintiffs,  for  relief 
against  which  they  have  a  dear  rt^t  to  come 
into  a  court  of  equity.  The  defense  rests  up- 
on a  claim  of  right  which  the  master  seems  to 
adopt  In  bis  ninth  finding  upon  controvert- 
ed questions  of  fact  be  reaches  this  conclu- 
sion: "That  the  defendants,  and  those  under 
whom  they  daim;  for  a  period  of  twenty-one 
years  and  upward  before  tbe  time  of  filing  tbe 


bill  In  this  case,  have  controlled  and  operat- 
ed the  headgates  above  their  ^ants  accord- 
ing  to  the  necessities  of  their  mills,  and  wltb- 
ODt  cBfecence  to  the  needs  of  the  lower  ownera 
on  tbe  atream."  Tbe  legal  condo^n  whldi 
the  decree  requires  should  follow  Is  that  be- 
cause the  defendanto  have  paid  no  attention 
to  the  rights  of  riparian  owners  below  them 
heretofore^  l^ey  have  now  acquired  tiie  right 
as  mattor  of  law,  to  disregard  them  for  all 
time  to  come,  There  is  nothing  on  this  rec- 
ord to  justify  such  a  conduaion,  and  It  Is 
wholly  unwarranted.  The  character  of  tbe 
business  done  at  all  four  of  these  manufactur- 
ing establishments  prior  to  the  punsbaae  by 
the  plaintiffs  may  have  been  such  as  to  require 
tbe  flow  of  the  stream  only  in  the  daytime. 
Tbe  turning  it  back  Into  the  main  stream  at 
night  may  hare  been  of  no  consequence  to  any 
of  tbem,  and  may  not  have  attracted  atten- 
tion for  that  reason.  They  all  had  tbe  right 
to  the  flow  of  the  stream  by  night  as  wdl  as 
by  day,  if  it  was  Important  to  tbem;  and  un- 
til It  did  become  important  there  was  nothing 
to  caU  their  attention  to  the  claim  of  right 
now  set  up  by  tbe  uftper  owners  to  turn  It 
back.  But  turning  tbe  water  back  is  not  a 
use  of  the  stream;  It  Is  an  obstruction  of  It. 
It  does  him  who  makes  the  obstruction  no 
good.  It  does  great  harm  to  any  lower  own- 
er who  wishes  to  use  ISie  flow  of  tbe  stream, 
as  he  has  a  dear  right  to  do,  for  propelling  his 
machinery.  If  a  right  to  do  wrong  to  others 
could  be  acquired  by  limitation,  tbe  period  of 
limitation  would  not  begin  to  run  in  this  case 
until  tbe  lower  owner  could  be  fixed  with  no- 
tice of  the  claim  of  the  owner  above  him  to 
withhold  from  him  the  uninterrupted  use  of 
the  stream.  No  evidence  of  such  adverse  act 
to  the  plaintiffs  or  their  predecessors  In  title 
is  pretended.  It  is  said  that  the  water  was 
but  little  used  by  the  predecessors  of  the  plain- 
tiffs for  some  years  before  their  sale  to  them. 
This  Is  wholly  unimportant.  The  right  ot 
user  to  the  extent  of  all  the  water  flowlpg, 
whether  by  night  or  day,  existed,  and  by  the 
sale  passed  to  and  vested  In  the  plaintiffs. 
1'he  volume  passing  down  to  the  plaintiffs 
when  the  headgates  were  open  was,  as  ap- 
pears by  the  testimony,  equal  to  3,363  square 
Inches.  With  tbe  gates  as  they  were  kept  by 
the  defendants  for  considerable  periods  << 
time,  this  was  reduced  to  S92  square  Inches, 
or  about  one-quarter  the  amount  at  water 
which  the  stream  was  capable  of  furnishing. 
Tbe  disastrous  effect  of  such  a  redoctioD  of 
the  supply  at  the  plaintiffs*  works  is  ap- 
parent Tbe  fact  that  such  a  reduction  has 
been  m4de  at  times  La  not  seriously  denied. 
On  tbe  other  hand,  the  right  to  make  it,  and 
to  handle  the  headgates  as  tbe  defendants 
please,  is  tbe  only  serious  effort  at  defense 
that  the  case  discloses.  It  must  not  be  over- 
looked that  the  right  dalmed  by  limitation 
here  Is  not  a  right  to  use,  by  the  defendants, 
for  their  own' benefit  or  profit  the  waters  of 
tbe  stream  as  they  come  to  them,  but  the 
tight  to  obatmct  ttwlr  flow,  and  so  to  deetroy 
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tbe  title  at  die  Iowa  riparian  owners.  This 
tppean  rery  dearly  the  decdarations  of 
Ur.  Peraon,  <me  of  the  d^endants.  Whoi 
ukeA  by  John  AndiewB,  one  the  wltnesaea, 
wl^  "bs  did  not  give  the  bofa  water  last 
night,"  his  i^y,  not  denied  by  hlmsdf  ^en 
on  ttie  witness  stand,  was,  *a  don't  can  & 
d — n  whether  HnghesrlUe  has  KgtA  or  wbp 
ter."  This  was  an  admission  of  his  shvttlng 
off  tiie  stream  at  the  headgates,  and  a  decla- 
ration tiiat  he  did  not  care  for  tbe  conseanaicea 
to  others  ct  bis  conduct  In  so  d(ring.  For 
such  conduct  the  only  Jastlflcatlon  set  op  li 
the  assertion  of  a  rl^^  thus  to  destroy  tbe 
business  of  his  neighbors,  and  subject  the 
pnUlc  to  ttie  conseqnent  tnconrailenGe  and  bi- 
Jmy.  Snch  a  rlgbt,  U  It  could  have  an  exist- 
ence, wonld  not  be  readily  accepted  In  a  court 
of  equity,  which  Is  a  court  of  consdenee;  and 
wonld  not  be  tolerated  as  a  def ode  for  the 
conduct  alleged  in  this  case,  unless  every  req- 
uisite of  a  tlUe  by  limitation  was  shown  wltt 
the  utmost  clearness  and  certainty.  If  an  this 
was  done,  there  yet  remains  the  question 
irtiethflr  &  mere  right  to  do  wrong,  without 
advantage  to  the  wrongdoa.  can  be  acquired 
by  any  lapse  of  time.  Tbe  decree  is  revers- 
ed, tbe  preliminary  Injunction  is  restored,  and 
the  record  remitted  for  further  proceedings  In 
accordance  with  this  opinion;  tbe  costs  of 
this  appeal  to  be  paid  by  the  defoidanta. 


(US  Pa.  St  US) 

KT5EBLHII  et  ftl.  t.  SHTJTB. 

(Snpreme  Court  of  PeQusylvaiiia.   Nov.  10, 
1897.) 

PBOBATB  CoOBT  — CERTirTlNB  Bfsoiu  Imdbs  — 
AKSTBtts  or  JORT. 

1.  The  orphans'  court,  In  certlfTltig  Issues  Into 
the  commoQ  pleaa,  should  not  present  the  aame 
qaeatioa  bj  different  issues;  as,  whether  testa- 
tor had  testameotar;  capacity,  and  whether  be 
had  a  full  and  Intelligent  onderstandlng  of  the 
nature  of  the  wilt  and  ^  dUpoaltfons  it  con- 
tained. 

2.  QneBtions  contained  in  iasnes  certified  by 
the  orphans'  court  to  the  common  pieas  should 
be  answered  separately  by  the  Jury. 

Appeal  from  court  of  common  pleas,  Al* 
legbeny  county. 

Action  by  Elizabeth  KeeUer  and  others 
against  Martha  Louisa  Shute  to  determine 
validly  of  the  will  of  Jacob  Keebler,  deceas- 
ed, which  defendant  qnestloned,  and  of 
which  plaintiffs  were  the  beneficiaries.  Judg- 
ment for  defendant.  PlalntUb  sjq^eaL  Af- 
firmed. 

J.  B.  A  B.  Ck  VergUBon,  Kirk  Q.  Blgham, 
and  BL  H.  Moore,  tor  «v)ellanta.  Albert  H. 
Moeser  and  James  B.  O'Donnell,  tor  appel- 
lee 

WILLIAMS,  J.  :nie  win  of  Jacob  Keebler 
was  executed  by  htm  on  the  24th  June,  ISBL 
He  died  in  UM,  and  his  will  was  presented 
for  probate.  Tlie  testlmoiv  of  the  subacrlb- 
Ing  witnesses  was  of  sucb  a  diameter  that 
tbe  register  hesitated  about  granting  letters 


teBtamentary,  and,  when  he  did  so,  an  ^ 

peal  was  at  once  taken  to  the  orphans'  court; 
Alter  a  hearing,  that  court  framed  four  Is- 
sues ot  tact,  and  crallfied  them  into  the  cmi- 
mon  pleas  for  trial  b^ore  a  Jmr.  Diese 
were:  Fhrst,  "whether  the  said  Jacob  Keeb- 
ler in  fact  signed  and  executed  the  siUd  paper 
writing.**  wblfA  had  been  presented  to  the 
register  as  bis  last  wtU  and  testatoent;  an^ 
if  so,  then,  second,  '*wbettier  at  the  time  of 
signing  said  papw  writing  the  said  Jacob 
Keebler  had  testammtary  capacity."  The 
tliird  issue  was  "whether  there  was  undue 
Influence  used  to  procure  the  execution  by 
the  said  Jacob  KeeUer  of  said  paper  wi11> 
Ing.^  The  fourth  and  last  issue  was  to  de- 
termine "whether  the  s^d  Jacob  Keebler  had 
a  full  and  InteDlgrat  miderstandlng  ct  fb^ 
nature  of  said  paper  writing,  and  ct  the  dli^ 
posldons  It  contained."  The  first  ot  these  Is- 
sues was  submitted  to  the  Jury  with  an  ex- 
pression of  opinion  by  the  court  that  "the 
great  weight  and  str«iffth  of  the  evidence" 
was  In  favor  of  the  execution  <tf  the  will  1^ 
the  testator.  The  third  was  withdrawn  from 
them  a  Undlng  Instmctton  "that  there  is 
no  evidence  in  this  ease  whatev^  of  undue 
Influence."  This  left  the  qaestlon  ot  testa<- 
mentary  capacity,  vrtilch  was  raised  dis- 
tinctly by  the  second  Issue,  and  r^eated  With 
a  Blight  change  of  phraseolt^  In  the  fourth. 
Upon  this  questlim  tiie  charge  of  fbe  learned 
Judge  was  clear.  Impartial,  and  adequate. 
He  carefully  Instmeted  the  Jury  what  con- 
stituted testamentary  capacity,  and  Erected 
their  attention  In  a  general  way  to  the 
dence  relating  to  the  mental  condition  of 
Keebler  at  the  time  of  the  erocutltm  of  his 
will,  telUng  them  that  wbettier  testamentary 
capacity  exbrted  at  that  time  ot  not  was  tor 
them  to  determine  from  the  evidence  before 
them.  Whether  tbe  Jury  reached  a  wrong 
Gonduslon  Is  not  a  question  for  our  examina- 
tion vpou  tbSm  record;  but  we  are  aatlsfled 
that  the  learned  Judge  did  his  full  duty  In 
fumlshbig  them  with  the  legal  rules  by  i^eh 
they  were  to  be  governed  in  readilng  a  ver- 
dict 

There  ue  two  questtons  ^  practice,  how- 
ever, about  which  a  few  words  seem  to  be 
needed,  and  this  Is  a  proper  place  bi  which 
to  say  them.  First  The  fourth  issue  certi- 
fied Into  the  c<Hnnion  pleas  la  this  esse  Is 
wholly  suporfluouB,  The  second  covered  the 
whole  ground.  If  testsmeataxy  cqpadty  fa 
found  to  oclst  it  is  all  the  law  requires.  A 
repetition  of  the  questicm  in  different  phrase- 
ology Is  not  only  unnecessary,  but  Is  calcu- 
lated to  cause  confusion,  and  to  embarrass 
the  trial  Judge  In  Us  effort  to  present  the 
subject  olearly  and  cendsdy  to  the  Jury.  It 
should  be  omitted.  BeoHid.  It  Is  better  that 
the  Jury  should  answw  the  questions  pro- 
pounded by  the  Mpbans'  court  s^arately. 
Thus,  In  answer  to  the  question  contained  In 
the  flrst  Issue,  th^  could  say:  "The  Jury 
fluA  upon  the  flrst  tosue  In  Iknr  of  the  plaln- 
tlfr'  (or  defendant,  aa  tiie  caw  may  be). 
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**Up(»i  Oe  wetnid  Ihrw  fhft  Jtt7  find  In  COr 
Tor  of  tbe  plalntUT'  (or  defendant).  "Upon 
the  third  June  tbe  jnry  find  in  favor  of  the 
plalatur*  <or  defendant.  In  ttils  mr  tbe  ex- 
act flndlnga  upon  the  aereral  issues  can  be 
returned  to  the  orphans'  ooort,  and  the 
sronnd  on  which  the  judgment  flnaU^  ren- 
dered depends  wUl  be  d^lnltdy  eliown  the 
record.  Goucnrrlnff  In  tlie  i^lnlon  of  the 
learned  Jndge  in  this  caae^  we  afflnu  tlie 
jnigment  appealed  from. 


(US  Pa.  St  lU) 

NUGENT  T.  PHILADELPHU.  TRACTION 
00. 

OEhii^eme  Ooort  of  Pemurlrania.  Nor.  10^ 

1887.) 

Anau,  —  Eimntts  Booh  JtmaHsinr  am  Lowaa 

COOKT  BBODU>  HATK  RSNDBRID— CORBTI- 

Ttmo?[AL  Law — Triai.  bi  Jubt. 

1.  Where  the  supreme  conrt  revened  a  -JadK- 
ment  for  plaintiff,  vhidi  rested  on  a  mistake  of 
law  tar  tbe  trial  conrt,  bat  declined  to  award  a 
new  trial,  becanse  the  evidence  disclosed  no 
cause  of  action,  the  judgment  of  reversal  may 
be  amended  adding  thereto  a  formal  jadgment 
for  defendant,  pnrsaant  to  Act  May  20.  1881,  i 
2,  anthorlsina  the  sapreme  eoort  to  affirm,  re- 
verae,  ameuC  or  moufr  a  jadgment  as  it  roar 
deem  proper  and  Just,  without  returning  the  rec- 
ord to  the  conrt  below. 

2.  Sncb  act  is  not  nnconstitntlonal,  u  infrisr 
ging  on  the  ri^t  of  trial  tqr  jury. 

Action  by  Patrick  Nugent  against  tbe  Phi  la- 
delphia  Traction  Company.  A  Judgment  for 
plaintiff  was  reversed  by  the  supreme  court 
(37  AtL  206),  and  defendant  moves  to  amend 
the  Judgment  of  reversal.   Motion  granted. 

Harvey  K.  Newitt,  for  plalntlfC,  Thomas 
Learning,  for  def aidant 

WILLIAMS,  J.  This  is  an  application  to 
this  court  to  ammid  the  Judgment  of  reversal 
ottered  in  ttila  case  by  adding  thereto  a  formal 
Judgment  in  favor  at  the  defendant,  undtf  the 
authority  conferred  by  Act  May  20,  1881,  |  2. 
The  provision  referred  to  declares  that  "the 
sttpreme  court  abaU  have  power  in  all  cases  to 
afflnn,  reverse,  amend  or  modify  a  Judgment, 
order  or  decree  ajvealed  from  and  to  enter  such 
Judgment,  order  or  decree  In  the  case  as  the  su- 
(reme  court  may  deem  proper  and  Just,  without 
returning  the  record  ttx  amendment  or  modifl- 
catkm  to  the  conrt  below,  and  may  order  a  ver- 
dict and  Judgmoit  to  be  set  aside  and  a  new 
trial  had."  This  pbrasedogy  Is  comprehensive 
oioagh  to  authorize  the  entry  of  the  amended 
Judgment  now  asked  for.  Two  prdimlnary 
Queadtms  require  a  l»iet  c(mslderatlott:  First 
Is  the  act  coostttntltHialT  Secmd.  Ought  the 
Judgment  to  be  entoed  upon  a  consideration  ot 
the  mails  of  the  case? 

Tbe  g«ieral  question  of  the  coostitntlonallty 
ot  the  act  was  before  us  In  Smith  v.  Publleh- 
hig  Co,  178  Fa.  St  481.  36  AtL  280,  hi  which 
we  hekl,  after  full  coiulderatlan,  that  It  did 
not  fatfriage  npcm  the  right  ot  trial  by  jnry, 
and  was  constltational.  In  that  case  the  as- 
signments of  mma  to  the  mUngs  of  the  court 


below  were  not  sustained,  but  we  mlewed 
the  emclse  of  the  dtscrethHUxy  powers  eC 
the  court  In  the  refusal  of  a  new  trial,  and, 
finding  such  action  to  have  been  an  abuse  ot 
discretion,  we  set  aside  the  verdict  and  judg- 
ment ud  odered  a  new  tidal  to  be  had. 
What  Is  now  aSked  la  that,  as  this  court  "deem- 
ed It  proper  and  Just*  to  refuse  a  venire  bcias 
de  novo  because  no  cause  of  action  was  dis- 
closed by  the  evidence  it  should  make  an  end 
of  the  contenttcHi  by  entering  a  fimnal  Judg- 
ment for  the  defendant  The  whole  case  la 
before  us.  It  shows  that  the  phdntifC  ought 
not  either  as  mattw  of  law  mt  as  a  matter 
of  Justice,  to  msintain  his  action,  and  we  know 
9t  no  role  of  public  vtiOey,  nor  ot  any  con- 
stitutional guaranty,  that  thould  prevent  our 
saying  so. 

Second.  Is  the  amendment  one  that  ought 
to  be  made?  The  recovery  rested  on  a  mis- 
take of  law  tbe  court  below.  We  baT» 
corrected  the  mistake,  and  reversed  the  Judg- 
ment for  that  reasfm;  but  we  have  declined  to 
award  a  new  venire,  because^  im  the  evidence^ 
the  plaintiff  was  himself  respimdtde  for  the 
Injury  he  received.  We  do  fhoefore,  by  allow- 
ing this  amcodment,  what  the  court  below 
should  have  done.  We  ai^  the  OKrect  rule 
of  law  to  tbe  eatabllshed  facta  of  the  csaok 
and  alter  the  Judgment  to  wbtdi  the  defendant 
is  entitled,  and  which  the  act  of  1881  ei^essly 
authtnlzes.  The  motion  is  granted.  Let  Judg- 
ment be  now  altered  in  favor  of  the  defoidai^ 
nunc  pro  tunc  as  of  the  date  ot  the  Judgment 
of  reversal  heretofore  eotered. 


(la  Fa.  St  in) 

YOUNG  T.  DOHBRTT. 

(Supreme  Conrt  of  Pennsylvania.    Nov.  8l 

1887.) 

Acnov  OK  NoTB  —  Etidbrob  —  Prbsumftiom  or 
Patmsnt— Lapsb  or  Time. 

1.  In  an  action  on  a  sealed  note,  the  note  1^ 
self  was  properly  admitted,  after  its  gennineneas 
had  been  sworn  to  by  several  witnesses  and  de- 
nied none,  though  it  was  not  signed  on  the 
line  with  the  seal  at  tbe  end,  provided  In  the 
printed  form,  bat  bdow,  with  an  added  scroll 
for  a  seal, 

Z  In  an  action  by  the  payee  on  a  sealed  note, 
with  warrant  of  attorney  to  confess  Judgment, 
purported  to  have  been  executed  by  defendant's 
testator  16  years  before  his  decease,  evidence 
that  plaintiff  freqnently  boasted  of  claims  whidi 
be  held  against  different  persons,  bnt  never  al- 
luded to  toe  note  in  snit  during  testator's  Ufe- 
tfaDe;  that  he  was  ivompt  to  enforce  payinent 
of  debts  doe  hfan,  and  that  he  had  often  at- 
tempted to  enforce  unjust  demanda,— was  not 
admissible,  in  connection  with  the  lapse  of  time, 
to  support  a  presumption  of  payment. 

8.  Nw  was  it  competent  to  show  from  the  rei^ 
ordB  that  plaintiff  had  not  returned  said  note  for 
purposes  of  taxation,  it  aroearlng  that  no  zetnn 
was  ever  made  by  him. 

Anieal  from  court  of  common  pleas,  West- 
moreland county. 

Action  by  A.  H.  Tonng  against  RiIlUp  Do- 
berty,  executor  of  Henry  Snydw,  deceased, 
to  recover  on  a  note  From  a  Judgment  Cot 
plaJntiffj  defendant  appeals.   A^^nnfld,  ' 
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'  Tlut  note  was  iknder  Kal,  contained  A  "mtr- 
i«at  of  attorney  to  confess  Judgment  ai^ 
itas  signed,  not  on  the  line  with  the  seal  at 
die  end,  provided  in  tlie  printed  blank,  but 
below  the  same,  with  an  added  scroll  for  a 
seaL  The  charge  of  the  trial  court  and  de> 
fiNidant*B  spetificatlons  ot  error  were  as  tol' 
lows: 

Charge  of  the  Court 

"Gentlemen  of  the  Jury:  Altbongh  this 
ease  Involves  a  large  sum  of  money,  It  comes 
down  to  a  sli^le  question  of  fact,  which  Is  a 
matter  bit  your  d^rminatton  under  the  evl- 
dmce  which  yon  have  heard.  The  suit  Is  on 
a  note.  The  note  Is  nndw  seal,  and  Is  dated 
on  the  27tb  of  September.  VSJ8,  payable  in 
six  months  after  the  date  thereof,  and  dgned, 
as  alleged  by  the  i^ntlff,  by  Henry  Snyder, 
whose  executor  Is  the  dtfendant  in  this  ac^ 
tion.  The  ^intiff,  In  order  to  make  out  his 
case,  calls  several  witnesses.  Four  witness- 
es are  called  upon  the  question,  and  the  only 
question,  of  fact  mvolved  hi  tne  case.  Three 
of  these  had  a  personal  acquaintance  with 
Henry  Snyd»  in  his  lifetime.  They  testify 
that  they  were  familiar  with  his  handwrit- 
ing} that  they  had  acqidred  familiarity  with 
his  Blgnature  having  business  transactions 
wltii  blm,  and  by  seeing  him  write;  and  tiiese 
three  witnesses  all  testify  that.  In  th^  opin* 
Ion,  this  Is  the  genuine  dgnatnre  of  Henry 
Snyder.  In  addition  to  tills,  the  jdaJntitt  calls 
one  J.  B.  Flack,  who  Is  an  export  in  hand- 
writing. After  an  examination  of  this  "pa- 
per,  and  after  a  comparison  of  It  vrith  admit- 
tedly genuine  signatures,  he  tratlfies  that,  in 
his  opinion,  this  signature  is  genuine,  and 
not  forged...  After  the  bitrodnctUm  of  this 
testimony,  the  plaintiff  offers  the  note,  which 
is  admitted  In  evidence.  In' answer  tliereto, 
ttiere  Is  no  testimony  on  the  part  of  tiw  de* 
fendant  expressing  an  opinion  different  from 
the  oftoion  given  by  the  witnesses  on  behalf 
<rf  the  plaintiff.  There  are  admitted,  how- 
erer,  a  number  of  papers  bearing  the  signa- 
ture of  Henry  SojAer.  .  These  are  admitted- 
ly genuine.  A  great  many  have  been  offer- 
ed on  behalf  of  the  plaintiff,  and  a  great 
many  others— l>elng  checks,  we  belleve-^e 
offered  on  behalf  of  the  defendant  These 
all  contain  the  gen  nine  signature  of  Henry 
Snyder,  according  to  tiw  admission  of  botii 
parties;  and,  btiUig  admitted  In  the  case, 
th^  an  also  for  your  consideration  In  con- 
nection with  the  othef  testimony  which  you 
have  heard;  and  it  Is  for  you  to  take  Into 
consideration  the  evidence  tliat  bears  npon 
tills  question,  and  take  into  consideration 
and  make  a  comparison  of  this  paper  In  suit 
with  the  admittedly  genuine  signatures  of 
Henry  Snyder,  and  tlien  to  determine  wheth- 
er or  not  this  Is  genuine.  The  def  ebdant  as 
we  have  said,  in  answer  to  this,  calls  no  ^* 
nesses  at  aB  to  give  any  opinion,— ndther 
those  who  are  tamlHar  by  long  acquaintance 
or  association  with  Snyder,  n6r  any  experts  to 
give  an  opinion  as  to  the  genuin^rtss  of  this 


rignature.  The  defense  Is  that  thertf  Is  pK»-' 
sumption  of  payment  Tb»  law  fixes  the  pe^ 
riod  of  twenty  years  when  a  presnmptira 
of  payment  arises  aboat  an  Instrament  such 
as  this.  After  a  period  of  twenty  yean, 
there  could  be  no  recovery.  Sometimes, 
however,  a  jwesompUon  of  payment  arises  In 
a  les  period  tiian  twenty  yean;  as,  tor  In- 
stance, if  it  were  shown  that  the  plaintiff 
were  in  nea^  ctremnstances,  and  that  the 
defendant  was  abundantly  to  pay,  fbs 
Inference  would  natarally  arise  from  such 
drcumstances  that  some  demand  or  effort  to 
collect  the  note  would  have  beoi  made  at  a 
much  earlier  period  than  within  sixteen 
years,  which  Is  about  the  time  that  has 
elapsed  since  this  snit  was  taistttuted.  Bnt 
there  is  no  evidence  In  tills  case  to  show  any 
circumstances  that  would  justify  any  such 
Inference  in  this  case.  Then  Is  bmm  evl* 
dence  which  was  Introddced  to  show  the  re- 
cdpfbf  money,  or  the  payment  of  mon^  1^ 
D.  C  George  to  Heniy  Snydw,  but  tills 
standing  alone  proves  nothing;  It  does  not 
establish  the  fact  that  Henry  Snyder  Is  a 
man  of  abundant  means;  and,  even  If  it  did 
establish  that  fact  standing  alone  It  would 
prove  notiiliv  that  would  raise  the  iwesump- 
tion  that  this  Instrument  was  paid,  nils  Is 
aboutajl  that  Is  in  the  case.  There  isaslns^e, 
simple  proposltloa  for  yonr  determlnatlim, 
and  that  Is  whether  this  Is  tiie  gwuine  signa- 
ture of  Henry  Snyder.  If  so,  the  l^ntlff  is 
entitied  to  recover  the  face  Of  the  note,  with 
Interest  thereon  from  the  2Tth  day  of  Sep- 
t»nber,  1878.  In  determining  that  question, 
yon  must  have  recourse  to  the  eviflence  which 
yon  have  heard,  and,  after  carefully  review- 
ing it,  decide  that  qneAtloii.  If  yon  decide 
that  It  Is  the  gamine  signature  of  Henry 
Snydor,  find  a  verdict  tot  plaintiff  tm  the 
amount  of  Ids  claim.  If  the  signature  is  not 
ttie  genuine  signature  of  Henry  Snyd^,  your 
verdict  ought  to  be  f<»r  tiie  defradaht. 

"On  behalf  of  the  iriatntiff  we  are  asked  to 
say:  '(1)  Under  all  tiie  evidence  and  the  law 
fai  this  case,  we  direct  yon  to  return  a  verdict 
in  favor  of  the  plaintiff  for  the  amount  of  the 
note,  with  Interest*  Answer:  As  we  have 
intimated  in  our  general  clisige,  we  cannot 
affirm  this  pnqtosltion,  because  we  bcdteve 
tliat  under  all  the  evidoice  the  question  re- 
mains fbr  your  determination.  You  may  re- 
tire- 
Specifications  of  Error. 

The  court  erred  in  chaining  the  joty 
as  follows:  'There  Is  a  single,  simple  propo- 
sition' for  your  determination,  and  that  Is 
whether  this  la  the  genuine  signature  of 
Henry  Snyder.  If  so,'  the  plaintiff  Is  enti- 
tied to  recover  tii«  fate  of  tiie  note,  with  lio- 
terest  thereon  from  the  ZTth  day  of  Septem- 
ber, isre.  In  determining  this  question,  yen 
must  have  xvconrse  to  the  -evidence,  which 
you  have  heard,  and,  after  carefully  review- 
ing ft  decide  tiiat  qnestion.  tt  you  de<dde 
that  it  Is 'the  genuine  signature  of  Henry 
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Snrder,  fliid  a  rerdlet  for  tlie  plalntSff  for 

the  amount  of  his  claim/ 

"(2)  The  court  erred  In  Its  answer  to  the 
plaintiff's  patnt  Ivif  cbarse;  the  point  and 
aoflwer  thereto  being  as  tdOcmB:  Plaintiff's 
point:  '(1)  Under  all  the  evidence  and  the' 
law  In  this  case;,  ve  direct  you  to  return  a 
Terdtct  In  faror  of  the  plaintiff  for  the 
amount  of  the  note  with  Interest'  Answer: 
*As  we  hare  intimated  In  our  general  charge, 
we  cannot  affirm  the  proposition,  because  we 
bellere  that  nnder  an  the  evHlence  the  ques- 
tion remains  for  your  detenQlnatlcm.* 

"(S>  The  court  erred  In  admitting  the  note 
la  evidence,  against  the  objection  of  defend- 
ant; the  objection  and  rnllng' thereon  being 
as  follows:  "Hie  note  In  suit  is  offerod  in 
evidence.  (Objected  to,  because  upoh  Its 
face  It  furportd  to  have  been  signed  1>y  Sny- 
der as  surety,  and  the  absence  of  the  signa- 
ture In  the  customaiT  place  is  not  exi^alned^ 
By  the  Court:  Objection  overruled.  (Bxcep- 
tlon  for  defendant    BUI  sealed.)' 

"(4)  The  court  erred  In  excluding  the  testi- 
mony of  James  McCabe  and  other  witnesses 
to  the  tact  that  Young,  In  Snyder's  Hfetfrn^. 
never  claimed  to  have  a  note- against  Snyder, 
although  given  to  boasting  of  his  means  and 
the  pec^le  In  his  debt;  the  offer  and  ruling 
thereon  being  as  follows:  'James  McCabe 
sworn.  Defendant's  counsel  propose  to  prove 
by  the  witness  on  the  stand  and  other  wit- 
nesses .that  be  Is  an  Indmate  friend  or  ac- 
quaintance of  the  plaintiff,  and  has  been  such 
for  a  nomfber  of  years;  that  plaintiff  has  fre- 
quently boasted  of  claims  that  be  had  against 
dlffacnt  people,  but  never  alluded  to  note  in 
salt  until  after  the  death  of  Henry  Snyder. 
This,  with  other  facts  and  circumstances,  for 
the  purpose  of  submisslDB  to  the  jitry  to  pre- 
sume the  fact  of  payment  (Objected  to  as 
lnc<»npetent  and  Irrelevant)  By  the  Oourt: 
Objection  sustained.  {Otter  overruled.  Bx- 
c^tlon  for  defendant   Bill  sealed.)' 

"(5)  The  court  erred  in  excluding  defend- 
ant's otter  of  evidence  to  show  the  character 
of  the  plaintiff  re«q;)ecting  the  collection  of 
his  claims.  The  offer  and  ruling  are  as  fol- 
lows: *We  propose  to  prove  by  the  records 
the  fftct  that  plaintiff.  Young,  has  entered  In 
this  court  a  great  number  of  judgmente  and 
brought  suits  for  the  purpose  of  securlng  and 
enforcing  payment  of  debts  due  him.  This, 
coupled  with  the  fact  that  he  failed  to  enter 
the  note  In  salt  to  show  that  he  made  no 
claim  to  any  Indebtedness  during  the  life- 
time of  the  decedent;  this  fact  to  be  shown 
in  connection  with  other  facts  and  circum- 
stances to  be  submitted  to  the  jury,  upon 
which  they  would  be  Justified  In  presuming 
the  fact  of  payment  (Objected  to  as  Incom- 
petent and  Irrelevant.)  By  the  Oonrt:  Objeo* 
tion  sustained.  (Offer  overruled.  Etzception 
for  deCraidant   Bin  sealed.)* 

"(6)  The  court  erred  Ih  exdudlng  defend- 
ant's offa  to  show  the  fact  that  plahitiff, 
Young,  had  frequently  endeavored  to  enforce 
at  law  the  ccdlection     unjust  and  anconsd<»* 


able  claims;  the  offer  and  ruling  thereon  be> 
big  as  follows:  'By  Mr.  Williams:  I  desire 
to  prove  by  A.  SbumakOT  and  other  witnesses 
that  the  plaintiff  in  this  case,  not  content 
with  trying  to  enforce  valid  claims.  Is  In  the 
habit  of  endeavoring  to  enforce  unjust  ones, 
—equally  as  unjtist  as  we  b^eve  flie  note  in 
suit  to  be,— for  the  purpose  of  showing  the 
habit  and  practice  of  the  plaintiff.  This, 
with  other  circumstances,  to  jostlfy  the  Jury 
in  presuming  the  tact  of  liayment  (Objected 
to  as  Incompetent  and  irrelevant)  By  the 
C!oart:  Objection  sustained.  (Offer  overrul- 
ed. Exception  for  defendant  Bill  sealed.)' 
"(7)  The  court  erred  In  excluding  defend- 
ant's offer  to  show  by  the  records  In  the  com- 
missioners' office  the  Mlnre  of  plaintiff  to 
make  return  of  the  note  in  suit  for  purposes 
of  taxation;  the  offer  and  ruling  thereon  be- 
ing as  follows:  'Defendant's  couns^  offer  the 
records  in  the  commissioners*  office  for  the 
purpose  of  tfbowlng  that  the  plaintiff  never 
returned  the  claim  In  suit  for  purposes  of 
taxation  since  188S;  (Objected  to  as  incom- 
petent and  irrelevant  and  fbr  the  further 
reason  that  a  disclosure  of  the  records  will 
show  that  the  plaintiff  never  made  any  re- 
tain.) By  the  Court:  Objection  sustained, 
on  the  ground  that  the  record  shows  that  no 
return  was  made  by  plaintiff.  (Offer  over^ 
ruled.  Exception  for  defendant  BUI  seal- 
ed.)' " 

Williams,  Sloan  &  Griffith,  for  appellant. 
Oalther  &  Woods,  for  appellee.  , 

FEB  GUBIAUf  There  was  no  error  In 
cbaiKlng  the  Juty  as  ledted  In  the  first  spect 
flcatlon,  nor  In  answering  the  poUt  quoted  In 
the  second  specification.  The  note  refmed 
to  In  the  third  aadgnment  of  error  was  xigbt- 
ly  admitted.  The  subjects  of  complaint  In 
the  remaining  four  spedflcations  are  the  re- 
jection of  the  sereral  offers  of  evidence  qjiecl- 
fled  therein.  Each  of  these  offers  was  right- 
ly excluded.  If  evidence  such  aa  that 
posed  was  reoelTeA  and  snbrnmed  to  a  jury, 
the  security  of  sealed  instromrats  would  be 
greats  Impaired,  if  not  entirely  destroyed., 
Th9  case  was  carefully  and  correctly  tried. 
We  find  nothing  In  any  ot  fbe  specifications 
that  would  Justify  a  reversal  of  the  Judgmoit 
Judgment  afflrmad. 


OliPa.  8t  IM) 

FEAZm  et  aL  T.  LIKTON. 

(Supreme  Court  (tf  Pennsylvania.    Not.  8* 
1897.) 

WiTvasfr— CoaaoBORATioN— DBOuaATiom  Out  or 
Court — Pahthbrship— Divinoa  of  PBorrrs* 

1.  Statements  made  a  party  to  a  suit  before 
there  was  any  llkelibood  of  a  controversy  are 
incompetent  to  corroborate  hia  testimony,  where 
his  credibiHty  Is  not  assailed. 

2.  An  arrangement  whereby  parties  are  to  oo- 
operate  in  securing  a  sale  of  land,  on  which  one 
of  them  holds  an  option,  and  share  In  the  profita 
oMstitotes  a  partn«shlp  agreenmtt 
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S.  In  tbe  absence  of  any  proTlsion  in  a  partner- 
ship n^^eement  aa  to  dlriuon  of  profits,  tbe  pre- 
samptjon  is  that  thej  are  to  b€  equally  divided. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

BiU  by  W.  B.  Frazer,  3t^  and  others, 
against  Bobert  J.  Linton  for  a  partnership 
accounting.  From  a  decree  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

The  following  are  the  finding  ot  facts,  hiw 
of  the  case,  decree  of  the  trial  oonrt,  and  the 
BssigmnentB  of  ertw: 

Finding  of  Facta. 

"Some  time  dnring  Jnly,  1886.  W.  T.  Park- 
inson and  W.  B.  Fraser  met  togetho:,  and 
had  a  conversation  about  procoring  options 
on  some  coal  In  tbe  Fonrth  potfl  of  the  Ho- 
nongahela  rlrer.  It  was  then  agreed  between 
them  that  Parkinson  would  look  the  matter 
np  after  he  returned  from  a  trip  he  was 
men  about  to  make.  When  he  returned,  he 
went  to  Robert  Linton,  the  defendant,  who 
waa  In  the  ^asa  business  at  BeUeremon, 
and  talked  to  Um  about  coal,  and  asked  If 
he  knew  of  any  that  could  tw  bought  I4n- 
ton  Miid  he  did,  and  spoke  of  coal  belonging 
to  McKee,  and  also  other  coal.  Parkinson 
told  Linton  that  be  had  some  parties  in 
town  wiio  had  a  purchaser  tor  scnne  coaL 
Linton  said  he  thought  the  coal  was  op* 
tloned,  but  wasn't  certain.  He  could  look  the 
matter  up,  and  let  Parkinson  know  about 
it  On  the  8d  of  August,  1896,  Linton  sent 
Part^Inson,  who  was  then  In  Klttanlng,  a 
telegram,  sio^ing,  'Have  secured  option  to 
August  Ifith.'  About  the  lOtb  of  August, 
Parkinson  arrived  at  his  home.  In  West 
Elisabeth,  and  In  a  day  or  two  received  tbe 
letters  dated  August  10th  and  August  12tb 
lExblbits  8  and  4),  from  Iitaiton.  In  the  first 
he  says: 

"  'I  saw  Mr.  PhilUpps  this  morning.  Efe  Is 
coming  to  Beneremon  Ifonday,  and  vre  are 
going  out  to  see  Monl^omery,  If  he  [Mont* 
gomery]  will  s^l  for  200  dollars  per  acre. 
He  wiO,  but  not  less,  wni  wire  you  Mon- 
day p.  m.  If  I  get  these  two  pieces,  it  might 
be  best  to  meet  In  Pittsburg,  Monday  night, 
at  Seventh  Avenue  Hotel  and  make  an  ar- 
rangement Write  me  about  this.' 

"In  the  second  (Bxhlblt  4)  be  says: 

"'Your  postal  of  the  10th  received.  Do 
not  think  ft  would  be  wise  to  see  Brown 
about  extendliv  until  the  parties  come  up. 
Make  your  arrangements  to  come  Wednes- 
day, sure;  and,  after  examining  the  prop- 
erty, I  will  promise  to  get  sufficient  time. 
I  am  going  out  irith  Mr.  Phllllpps  to  Mont- 
gomery's this  morning,  to  get  tbelr  option, 
If  possible,  from  them.  Don't  think  they  wfll 
do  better  than  f200  per  acre.  This  will  make 
It  cost  us  1115  per  acre.  If  Brown  puts  his 
80  acres  at  $100.  Thbik  we  can  put  It  In 
at  $14a  This  wlU  make  $80,000  for  us. 
Wire  on  receipt  <tf  this.  If  you  can  come 
Wednesday.  Yours,  truly,  B.  J.  Linton. 

"  'P.  8.  You  might  say  to  your  people  that 


they  must  come  Wednesday,  sure,  aa  tbere 

Is  another  party  after  It  and  I  wU  not  wait 
longer.  If  they  are  anxious  for  the  prc^ 
erty,  this  will  hurry  them  up.  In  case  they 
could  come  tiMnwrow,  It  will  suit  as  w^, 
B.  J.  L.' 

"In  answer,  Parklnaon  ttfegr^»hed  Linton, 
August  12, 1^5,  'Meet  me  at  Seventh  Avenue 
Hotel  at  8;30  p.  m.  thla  evenbig,' 

"Parklnaon  and  Linton,  when  coming  to 
Pittsburg  In  pursuance  of  this  arrangement 
met  on  the  ear^  and  came  to  Pittsburg  to- 
geuier,  and  had  a  conversation  about  the  op- 
tion, the  subatence  whlidi  waa  that  It 
would  be  necessary  to  get  somebody  up  there 
(BellevemoiO  to  get  an  octen^on  of  the  op* 
tlon,— that  It  waa  about  expired.'  The  same 
evening,  Llntoa,  Fraaw,  and  Parklnaon  met 
at  the  Seventh  Avenue  Hotel,  and  tbore  it 
was  understood  and  talked  about  that  the 
option  held  by  Linton  on  the  Brown  and 
McKee  land*  taken  at  the  auisestlon  of  Park- 
buon,  vraa  about  to  o^lre,  and  that  aome- 
bouy  should  go  upon  the  field  right  away, 
as  Bocm  as  he  c^uld  be  gottm,  tai  wder  to  get 
an  extension  of  time.  Fraaer  aaM  that  It 
was  rather  short  notice,  but  he  would  do 
the  best  he  could  to  get  the  party  up  thoe. 
There  was  also  some  figuring  done,  and  the 
prospective  profits  tallud  about  but  no  ar- 
rangement made  aa  to  what  share  each 
should  receive.  Fraaer  said  he  thou^t  he 
could  get  a  party  to  go  op  the  next  or  fol- 
lowing day,  and  Llntcm  agreed  to  meet  him 
and  show  Um  over  the  ground.  In  pursu- 
ance of  this  arrangement  Fraa»,  through 
H.  W.  Strickler,  got  Daniel  McWlUiams  to 
take  the  matter  In  hand,  with  a  view  to  ob- 
tain a  purchaser  for  the  coal  for  which 
Linton  held  the  option,  and  wUch  ma  the 
subject-matter  of  the  arrangement  entered 
Into  at  the  Seventh  Avenue  HoteL  Fraan 
sent  word  to  Linttm  that  McWllllama  ironld 
be  up  on  the  14th.  On  tiie  Uth,  McWllUama 
went  to  B^levexnon  with  a  letter  of  intro- 
duction from  Fraaer  to  Untmi,  and  there 
met  Linton;  and  the  two  wait  to  down's 
houae  together,  and  after  an  Interview  with 
him  the  option  of  purchase  was  extended. 
After  this  Fraaer  seems  to  have  been  dropped 
by  def«idapt  out  of  any  actual  jHtftlcdpation 
In  the  snbaequent  proceedtngs.  It  waa  un- 
derstood by  ,all  the  parties  to  the.  suit  that 
McWlUiams  waa  not  himself  a  proposed  pur- 
chaser, and  that  he  was  only  acting  aa  agent 
for  others.  On  August  16th,  PaAInson 
writes  to  Linton:  'McWIUlama  has  moved 
out  of  town,  and  could  not  learn  of  hia  ad- 
dress, but  left  word  for  him  to  meet  me  at 
10  a.  m.  WlU  wire  yon  Monday,  If  anything 
new.  I  feel  confident  that  we  can  a^  the 
coal.'  The  negotiations  wwe  started  through 
McWlUiams,  with  the  co-<^ration  of  Park- 
inson, Fraser,  and  Untcm;  and  by  this 
means  the  <vtion  held  by  Unton  on  the 
Brown  land  was  extended,  and  ultimately 
a  purchaser  secured.  It  Is  true  that  to  se- 
cure the  co-operatton  at  McWllllama,  Linton 
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was  IndQced  to  allow  Urn  one^aU  of  tiie 
profits  (see  Exhibit  Mo.  16.  dated  October 
5»  1805);  and  PariEtnaon,  by  his  letter  of 
Augnat  i9th  to  Linton,  shored  a  dlspositlm 
to  torn  his  back  on  S^razer.  Parldnaon  and 
Linton,  taowever,  cimtlnaed  for  some  time 
thereafter  acting  and  working  together  to 
secure  a  pnrchasw  for  the  eoaL  Patklns<Hi*s 
last  letter  on  the  subject  was  dated  Angost 
30th  (Exhibit  10).  After  tbla  date,  Unton 
and  McWIUiams  conducted  the*ttegotiatlon8, 
entirely  Ignoring  both  Frazer  and  PailEtnson, 
obtained  a  renewal  of  option  of  the  Brown 
and  McKee  tract,  but  with  terms  somewhat 
different  from  the  original  option,  and  finally 
a  sale  was  consnmmated.  It  Is  trae  that,  to 
accomplish  this  end,  there  were  changes 
made  In  the  terms  of  the  original  option, 
and  some  additional  coal  optioned  or  con- 
tracted for  1^  Linton,  and  put  Into  the 
transaction,  to  secnre  the  purchaser  repre- 
Bcnted  by  McWilllame;  and  through  this 
means  (through  the  Intervention  of  MeWll- 
Uams)  a  sale  of  the  lands  was  made  to  a 
certain  Johnson  Goal  Company  at  prices  In 
advance  of  the  prices  fixed  in  the  said  op- 
tions, and  defendant  realized  considerable 
profit  therefrom.  There  Is  no  evidence  that 
Linton  at  any  time  during  the  negotiations 
for  saie  of  the  coal  notified  either  Parkinson 
or  Frazer  that  they  were  no  longer  In  the 
transaction,  or  that  he  desired  or  he  Intend- 
ed  to  conduct  the  transactions  upon  his  sole 
responsibility,  or  that  they  were  no  longer 
to  be  Interested  In  the  transaction." 

Iaw  of  the  Case. 

"We  think  the  evidence  sufficiently  shows 
that  the  idalntilfs  and  defendant,  by  agree- 
ment, entered  Into  an  arrangement  by  which 
thdr  labor  and  skill  were  engaged  in  a  common 
enterprise;  and  that  they  were  to  divide  the 
profits  therein  constitutes,  as  between  them 
(Parkinson,  Frazer,  and  Linton),  a  partner- 
ship therein.  In  pm^uance  of  this  arrange- 
ment the  parties  began  to  operate  to  secure  the 
land  cfMitemplated.  Frazer,  through  Strlckler, 
induced  McWUIlama  to  go  to  see  the  land. 
Linton  meets  him,  and  they  go  together  to 
Brown,  and  get  an  extension  of  the  (^tlon. 
Parkinson  la  In  ccmstaot  communication  with 
Linton  in  regard  to  the  matter  till  August  30th. 
And  then  It  appears  that  Linton,  without  com- 
municating the  facts  to  either  Frazer  or  Paiidn* 
son,  undertook  to  ccmdnct  the  business  there- 
after np<Hi  his  own  responsibility  and  in  his 
own  way,  ignoring  entirely  the  rights  of  Park- 
inson and  Frazer,  and  with  the  intentiou  of 
securing  all  the  profits  of  the  joint  enterprise 
to  himself.  This,  we  think,  he  had  no  right 
to  do,  and  that  he  is  therefore  liable  to  ac- 
count to  Parkinson  and  Frazer  for  one-half  of 
the  profits  ot  the  transaction  which  he  made^ 
It  ml^t  be  for  two-thirds,  but  as  plaintiffs 
only  dalm  one-half  of  the  net  profits  In  their 
bill,  and  Linton  avers  that  the  arrangement 
made  at  the  Seventh  Avenue  Hotel,  while  it 
differs  radically  from  that  alleged  by  plaln- 


tUta  In  other  reiq>ectB,.wa8  upon  the  basis  of 
one-half  of  the  pn^ts  to  hhn  and  one-half  to 
the  others,  we  adjudge  that  defendant  account 
for  oniy  one-half  of  his  net  profits.  We  are 
of  the  opinion,  howevor,  that  there  Is  no  evi- 
dence justifying  the  conclusltm  that  H,  W. 
Stricfclw  ever  was  In  aity  sense  a  partner  with 
defendant,  and  therefore  the  bOl  Is  dismissed 
as  to  him.  The  points  to  which  answers  are 
attached,  submitted  plaintiffs,  are  afBrmed, 
except  so  far  as  affects  H.  W.  Strlckler.  So 
far  as  he  Is  couched,  the  first  pohit  Is  re- 
fused. Let  a  decree  be  prepared,  sec.  reg.. 
directing  defmdant  to  pay  W.  B.  Frazor,  Jr., 
and  W.  T.  Parkinson,  {dalntiflls  to  this  suit, 
the  onelialf  of  $1,004.74^  with  interest  there- 
on from  April  1,  1896,  payable  forthwith,  and 
also  the  fxie-balf  of  the  amounts  now  paid  or 
hereafter  received  by  defendant  on  account  of 
the  fonr  notes  rec^ved  by  him  from  the  John- 
son Coal  Company  on  account  of  his  share  of 
profits  arising  out  of  the  sale  of  coal  lands 
described  In  jdaintlffs*  from  than  to  hhn, 
as  the  said  notes  mature  and  are  paid  to  de- 
fendant" 

Decree. 

"And  now,  Octob^  26,  1896,  this  cause  hav- 
ing been  fi^y  heard  by  the  court  upon  Mil, 
answer,  and  evidence  produced,  and  argued  by 
counsel,  and  the  court  having  found  and  de- 
clared that  a  partnerstiip  was  fonned  and  exist- 
ed betweoi  the  plaintiffs,  W.^  B.  Fraza-,  Jr., 
and  W.  Y.  Parklnscm,  and  *  the  defendant, 
Bobert  J.  IJnton,  for  the  sale  of  certain  coal 
lands,  and  that  the  profits  derived  from  such 
sale  by  defendant  amount  to  the  sum  of  five 
thousand  and  twenty-three  and  "f^/ioo  dollars, 
of  which  defendant  has  received  the  sum  of 
fl,004.74,  and  has  also  received  four  notes  of 
the  Jcdmson  Coal  Company,  each  for  the  sum 
of  ¥1,004.74,  with  Inter^  payable  In  one, 
two,  threes  and  four  years,  respectively  (said 
four  notes  b^g  secured  by  mortgage  of  the 
said  John8(m  Goal  Company  against  coal  lands 
In  Fayeite  connty,  Pennsylvania);  and  the 
court  having  further  found  and  declared  Chat 
the  defendant  was  liable  to  the  plaintiffs  for 
the  floe-lialf  of  the  said  profits,  to  wit,  the 
sum  of  twenty-five  hundred  and  eleven  and 
"Vioo  dollars  ($2,511.86),— It  Is  therefore  wder- 
ed  and  decreed  that  the  defendant  forthwith 
pay  the  plaintiffs  the  one-half  of  the  cash  re- 
ceived by  blm  aforesaid,  to  wit,  $502.37,  with 
Interest  from  April  1.  1896,  and  that  the  de- 
fendant also  pay  to  plaintiffs  the  one-half  of 
the  amount  now  paid  or  hereafter  received  by 
defendant  on  account  of  the  four  notes  re- 
ceived by  him  from  the  Johnson  Goal  Com- 
pany on  account  of  his  share  of  profits  arteing 
out  of  the  sale  of  coal  lands  described  In 
plaintiffs'  bill,  from  time  to  time  as  the  said 
notes  mature  and  are  paid  to  him;  and  It  Is 
further  ordered  and  decreed  that  defendant 
pay  the  costs  of  this  proceeding."  , 

ABSlgnments  ot  Brror. 

"First.  The  court  below  erred  in  affirming 
the  plaUitlfts'  first  pOnt,  which  pcdnt  and  the 
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answer  tberetd  are  as  follows,  to  wit:  The 
arrangement  entered  Into  between  the  plaln- 
tlffe  and  the  d^endant  for  the  sale  of  the  coal 
and  dlTl&iou  of  the  pn^ts  c<H)Btltated  a  part* 
nursbip  for  a  single  transaction;  the  parties  be- 
ing the  plaintiffs,  W.  E.  Frazer,  W.  Y.  Parkin- 
son, and  H.  W.  Strickler.  and  the  defendant. 
E.  J.  Linton.  Affirmed,  except  as  to  Stricter/ 
Second.  The  court  bdow  erred  In  affirming  the 
plaintiffs'  second  point,  which  point  and  the 
answer  thereto  are  as  follows,  to  wit:  '<2) 
Th«e  having  beoi  no  definite  ananganent  as 
to  the  dtTlsI<Mi  ot  the  profits,  the  iwesnmptlfni 
of  law  would  be  that  the  pn^ts  were  to  be 
equally  divided;  and  the  idatajUffs,  among 
themselves,  bebig  jointly  Interested,  and  thebr 
idnt  IntevestB  bdng  reprueuted  the  plaln- 
tur  Frazer  at  the  makbig  ot  the  agreement. 
plalntUb  are  Jolnfly  oitltled  to  one-half  of  the 
profits,  and  defendant  Is  eoAltled  to  the  other 
cne-haK.  Affirmed.*  Third.  The  court  bdow 
ened  In  aflBirmlng  tbe  platotUb*  third  point, 
which  pofat  and  the  answer  thereto  are  aa  tol- 
knra.  to  wit:  '(3)  The  defendant,  Unton,  is 
liable  to  the  plaintlffiB  for  one-half  of  ttie  prof- 
its realized  by  him,  b^g  the  sum  of  $2,- 
511.85.  Affirmed.'  Fourth.  The  court  be- 
low erred  In  entering  the  following  decree,  to 
wit:  [Setting  oat  decree.]  Fifth.  The  court 
aired  in  not  eoteiing  a  decree  dismissing  the 
ylalntttfs'  bllL  Sixth.  The  court  below  erred 
in  excluding  at^lant's  offer  6t  testimony  by 
Levi  jr.  Juries,'  as  foUows:  *CoanBel  tat  de- 
fendant proposes  to  prove  by  the  '^tness  on 
,the  stand,  for  the  ptupose  of  corroborating  the 
defraidflnt  by  a  statement  ot  bis  declaration  to 
the  witness  priw  to  any  dlffoence  between 
hhn  and  the  plataitlff,  oT'  the  moving  of  litiga- 
tion bere^  that,  within  a  day  or  two  after 
August  12,  1S8S,  the  date  of  tbe  alleged  agree- 
moit  at  the  Seventh  Aventie  Hot^  the  defend- 
ant toiA  the  witness,  as  bis  confidential  busi- 
ness adviser,  the  agreement  that  he  bad  made 
with  the  idahitlff  and  Parkinson  at  the  Sevoith 
Avenue  Hotel  on  August  12,  1805,  and  what 
the  terms  of  that  agreement  were,  and  par- 
■tlculariy  that  the  plaintiff  and  Farkfusmi  had 
a  purchaser,  who  was  mentioned  as  the 
Browns,  of  Buffalo,  or  Brown  Broa.,  of  Buf- 
falo, at  the  price  of  $140  an  acre,  and  that  the 
agreement  was.  In  the  event  of  the  plaintiff 
and  Parkinson  iMwlncing  that  purchaser  at 
that  price,  that  the  defendant,  Frazer,  and 
Parklnscm  were  to  share  ^  profits  equally 
between  them,  one-third  to  each,  and  that  the 
profits  so  to  be  divided  would  be  in  the 
neighborhood  of  $40,000.00.  (Objected  to  as 
Incompetent.  Objection  sustained  and  blU 
sealed  for  defendant)' " 

D.  F.  Patterson,  for  appdlanL  B.  B.  Petty, 
for  app^ees. 

P&R  CUBZAM.  We  find  no  error  In  the 
decree,  or  In  the  rulings  at  the  court  leading 
up  thereta  The  def aidant's  offer,  cov»ed  by 
the  last  specification,  was  rightly  excluded  for 
the  reason  ttiat  the  proposed  testimony  was 


lucoiiqjetent  On  the  ftuits  lK<Qperiy  ftnmd  by 
the  court,  there  was  no  error  In  affirming  the 
points  quoted  In  the  first  three  specifications, 
or  In  entering  the  decree  set  out  at  length  In 
the  fourth  specification.  There  Is  nothing  In 
any  of  the  questions  presented  by  the  record 
that  requhres  discussion.  Decree  affirmed  and 
appeal  dismissed  at  ^^ellant's  costs. 


(US  FiL  St.  213) 

WOELFEL  V.  F^ERAL  ST.  ft  P.  V.  PASS. 

BY.  CO. 

(SQUweme  Court  of  Pennsylvaoia.    Nor.  8, 

1897.) 

Tbul— TAKtiie  Oasb  raoir  Jurt. 
Judgment  cannot  be  disturbed,  the  only  er- 
ror assigned  being  the  refusal  to  charge  that 
under  aU  the  evidence  *  •  ♦  the  verdict 
shonld  be  for  the  defendant,"  and  there  being 
testimony  from  which  all  the  material  facts 
could  be  found  for  plaintiff. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  MoUle  Woelfel  against  the  Fed- 
eral Street  &  Pleasant  Valley  Passenger  Rail- 
way Company  for  death  of  plaintiff's  hus- 
band, killed  by  a  collision  between  his  wagon 
and  one  of  the  cars  of  defendant.  Judgment 
for  plaintiff.    Defendant  appeals.  Affirmed. 

Stone  &  Potter,  for  appellant.  J.  A.  Lang- 
fltt,  for  appellee, 

PER  CURIAM.  The  only  error  assigned  In 
this  case  Is  the  refusal  of  the  court  to  charge, 
as  requested  In  defendant's  point,  "that  un- 
der all  the  evidence  •  *  •  the  verdict 
should  be  for  tlie  defendant"  There  Is  nothing 
in  the  record  to  sustain  this  specification.  On 
the  contrary,  It  clearly  appears  that  there  was 
testimony,  bearing  on  the  questions  of  fact 
In  Issue,  which  It  was  the  plain  duty  of  the 
court  to  submit  to  the  jury;  and  that  was  ac- 
cordingly done,  with  instructions  to  which  no 
exception  appears  to  have  been  taken.  The 
result  w;a8  a  verdict  In  favor  of  the  plalntlfl. 
Impliedly  finding  that  the  material  facts  were 
as  claimed  by  her.  In  view  of  all  the  testi- 
mony, it  would  have  been  plain  error  to  have 
withdrawn  the  case  from  the  Jury  by  affirm- 
ing the  point  in  question.  There  Is  nothing 
In  the  case  that  requires  discussion.  The 
specification  of  error  Is  dismissed  and  the 
Judgment  affirmed. 


OSS  Pa.  St  198} 

BOYD  T.  BOROUGH  OF  WILKtNSBURG. 
(Supreme  Court  of  Pennsylvania.    Nov.  8, 
1887.) 

Stebst  Improybuen'ts— Asa^saMSTtT  of  Bbkepits 

— EVIDKNCB. 

A  property  owner  who  appeals  from  an  as- 
sessment of  benefits  tor  the  cost  of  a  street  im- 
provement, and  .admits  that  the  improvement  as 
a  whole  baa  beneSted  his  land  to  the  amount 
assessed  against  it  cnntiot  show  that  such  prop- 
erty was  not  specially  benefited  by  the  improve-' 
meat  of  a  part  of  the  sticet  not  adjoining  the 
sauM, 
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Ai>peal  from  court  of  common  plesi*  AUe- 

gbeny  connty. 

Appeal  by  Louise  A.  Boyd  frwn  an  assess- 
ment of  benefits  made  agaJUist  her  property  by 
a  board  of  Tiewers,  upon  tb^  ImproTement 
of  a  street  In  the  borough  of  Wllfclnsburg. 
Tbe  court  directed  a  verdict  for  the  bcovugb, 
and  said  property  owner  appeals.  Affirmed. 

FoUowtog  are  flie  8i>e(dfication8  at  error,  and 
tbe  dUTse  of  the  trial  court: 

epedflcatlons  of  enor:  *71rBt  The  court 
eired  in  refusing  fHaiaXtlPa  oBtx,  wblch  offer 
and  refusal  was  as  follows,  yis.:  Xkmnsel  for 
plaintiff  olten  to  follow- .the  foregoing  offer  by 
evidence  showing  that  the  cnts  made  upon 
these  several  propertlea  wm  of  no  peculiar 
or  Bpedal  benefit  to  tiie  property  of  Mrs. 
Louise  A.  Boyd.  (Objected  to.)  The  Court: 
Hie  objection  fs  sustained.  We  will  ivermtt 
tbe  plaintiff  here  to  show  that  her  property 
was  not  spedAlly  benefited  to  the  amount  as* 
sessed  against  her,  but  we  do  not  tUnk  that 
tbB  oBer  made,  as  made,  la  competent  tw  that 
purpose,  or  la  ttie  proper  way  to  show  tluit 
fact.  Tb  wtaleh  ruling  of  the  court  counstf 
for  pUUntlff  requests  an  exception.  Exertion 
allowed  and  1^  sealed.*  Second.  The  court 
erred  In  refusing  plaintiff's  offar,  whldi  offer 
and  refusal  was  as  foUows,  viz.:  *CottnBel  for 
plaintiff  proposes  to  show  tbat  the  result  of 
ihB  K^Soa  of  IJie  viewers  la  aaaeaAng  beneflta 
for  damages  awarded  by  reason  of  changes  of 
grade  along  the  Use  of  the  Improvement  was 
to  prorate  the  damages  allowed  as  ben^ts 
ap(^  all  the  properties  abutting  itpon  the 
whole  length  of  the  Improvement,  wlUi  allow- 
aqce  toe  flankage  and  mrlance  In  depth  of  lota. 
(Objected  to  as  Incompetent  and  Irrelevant  In 
this  iBsne.)  The  Court:  Objection  snstalned. 
To  wblcb  Tilling  ot  tbe  court  counsel  tor 
plaintiff  requests  an  exception.  Exception 
allowed  and  bin  sealed.*  Third.  Tlie  court 
erred  in  sustaining  an  objection  to  the  follow- 
ing evidence  of  8.  H.  HcKee,  a  witness  pro- 
duced on  behalf  of  plaintiff,  vis.:  'Question. 
Mr.  McKee,  you  have  stated  Uiat  you  were  ac* 
qualnted  with  the  properties  abutting  upon 
the  line  of  the  Improreraent  of  Htll  avenue  be- 
fore and  after  the  Improvement,  and  their  reUr 
tive  positions  with  rtference  to  tbtf  improve- 
ment, as  to  grade.  I  wish  yon  would  state 
whether  or  not,  in  your  Judgment;  the  change 
In  tbe  grade  of  HIU  avenue  between—  Or  do 
yon  know  whether  or  not  ttiere  was  a  change 
on  Hin  avenue  between  Coal  and  Center 
streets  in  omnection  with  thla  Im^ovement? 
Answer.  I  know  there  was  a  cut  In  Bin 
avenue,. but  I  don't  know  whethor  you  would 
call  it  a  change  of  grade,  at  the  upper  end  ot 
Htll  avenue.  Question,  Between  Center  and 
Coal?  Answer.  Between  Center  and  Goal. 
But  whether  it  was  a  change  in  grade  or  not, 
I  don't  know.  It  was  a  chai^  from  the 
lolglnal  contonr  of  tbe  ground.  Questl<»u 
Well,  Mr.  McKee,  if  tbat  was  a  change  of 
grade  between  tbose  points  connected  with 
this  improvement;  was  that  change  of  grade  on 
S8A.-3S 


Htn  avenue  between  Center  and  Coal  streets 
of  any  special  or  peculiar  advantage  to  the 
pnH>erty  of  Mrs.  I«.  A.  Boyd?  (Objected  to  as 
incon^teut  and  Irrelevant)  Tbe  Court:  Ob- 
jection sustained.  To  which  ruling  of  the 
court  counsel  for  plaintiff  requests  an  excep- 
tion.   Exception  allowed  and  bill  sealed.'  " 

Oral  charge  of  the  court:  "In  this  case  It  Is 
conceded  counsel  tbat  It  haa  practically  re- 
solved Itself  Into  a  question  of  law;  tbat  is, 
that  the  rulings  of  tbe  court  with  regard  to  the 
principles  upon  which  this  matter  Is  to  be 
decided  have  settled  what  your  verdict  should 
be.  The  counsel  for  plalntlfl  here  admits  tbe 
truth  of  the  testimony  of  the  witnesses  to  the 
effect  that,  re^rdlng  this  whole  Improvement, 
there  Is  a  peculiar  beneflt  to  the  plalntHTs 
property  to  the  amount  of  the  assessment. 
91,473.M.  He  maintains  that  he  has  a  right 
t»  separate  the  two  pcHtlons  of  the  street, 
and  maintains  that  there  is  part  of  this  im- 
provement, which  perhaps  was  the  most  costly 
part,  which  does  not  benefit  bis  client's  prop- 
erty. We  are  unable  to  see  bow  we  could  per- 
mit him  to  go  Into  that  matter,  because.  If  we 
go  Into  one,  we  must  go  into  all  of  these  owes, 
and  we  would  bare  an  Inextricable  mix  In  try- 
lug  these  various  Issues.  It  seems  to  ns  that 
we  have  gone  as  far  as  we  can  In  aHowIng 
him  to  show  matters  which  would  reduce  the 
assessment  of  his  client.  Counsel  does  not 
claim  that  thero  has  been  anything  Improper- 
ly assessed  upon  tbe  property  alone  this  entire 
street.  The  cost  of  the  Improvement,  be  con- 
cedes^ was  all  right,  and  was  pot  Improperly 
increased;  but  he  thinks  that  he  ought  to  be 
allowed  to  show  that  his  client's  property 
would  have  been  as  mudi  improved  If  they 
bad  only  Improved  part  of  this  street,— had  not 
Improved  It  cle^  through.  We  think  he  must 
take  the  improvement  as  a  whole,  and  the 
question  Is  whether  tie  has  had  benefits  which 
Justify  this  assoRsment.  Under  that  ruling,  as 
I  have  said,  while  the  borough  was  prepared 
to  submit  further  testimony,  counsel  for  plain- 
tiff candidly  concedes  .that  the  assessment 
should  be  sustained;  and  therefore,  under  this 
concession,  yonr  verdict  would  be  properly  In 
favor  of  t^ie  borough.  The  Issue  here,  possibly, 
is  not  made  up  as  It  should  be,  logically. 
Probably  tbe  borough  should  be  plaintiff.  But 
we  win  arrive  at  the  same  end  by  taking  your 
verfflct  In  the  form  that  I  suggest  That 
wonld  be  verdict  for  tbe  defendant  and  that 
tbe  peculiar  advantage  resulting  to  the  plaln- 
tltPB  property  from  the  Improvement  in  ques- 
tion is  equal  to  the  amount  of  tbe  assessment, 
to  wit,  Jl.473.94." 

A.  W.  Duff,  for  appellant  Wm.  O.  Stewart, 
Bwough  Sol.,  and  T.  S.  Brown,  for  appenee. 

PER  CURIAM.  There  was  no  error  in  re- 
fusing plaintiff's  offers  of  evidence  redted  In 
the  first  and  second  speclficat:(m%  respectively, 
nor  In  sustaining  objection  to  the  evidence 
of  plaintiff's  witness  S.  H.  McKee,  redted  In 
the  third  and  last  specification,   l^iese  rulings 
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of  the  court  below  are  bo  obrloody  correct 
that  neither  of  the  qaestlona  .Invcdred  reqiUies 
dlscnsston.   Jodgment  affirmed. 

(183  Pa.  St  tm 

OURRT  T.  PATTERSON. 

(Supreme  Court  of  FemisylTania.    Not.  8. 
1897.) 

DeviBE— Feb-Simplk. 
Teatatriz.  after  deviBing  certain  land  to  her 
son  in  fee  aimple  apt  words,  piwdde^  "The 
residue  of  my  real  estate  *  *  *  I  wul  that 
my  son  •  •  •  haTe  all  the  iueome  or  emotu- 
menta  arisiDg  from  the  same  during  his  natural 
life,"  except  enough  to  pay  her  debts  and  funer- 
al ezpeuses  and  to  keep  ^e  property  in  repair, 
"and  at  his  death  the  same  shall  deacend  to  his 
hrira."  fleU,  that  he  was  also  glren  tiie  reiridoe 
in  fee  simide. 

Appeal  from  court  of  common  pleas,  Al- 
legheoy  county. 

Case  stated  between  Frank  Curry,  as  plain- 
tiff, and  Edmund  B.  Patterson,  as  defendant 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

The  opinion  of  the  court  below  Is  as  follows: 
"The  first  clause  of  the  will  is  aa  follows: 
'First  of  aJl,  I  direct  that  all  my  Just  debts 
and  funeral  expenses  be  paid,  together  with 
the  costs  o£  a  burial  lot  and  a  suitable  monu- 
ment •  •  •  out  ol  rents  accruing  from  real 
estate  of  which  I  may  be  seised  at  death. 
Second.  I  give  and  bequeath  mito  my  son, 
Frank  Curry,  seven  acres  <rf  ground  •■  •  • 
In  fee  simple. '  TblrA.  The  residue  of  my  real 
estate  known  as  seven  acres  (pasture  lot), 
also  two  houses  and  lots  on  Ohio  street,  I  will 
that  my  son,  Frank  Curry,  have  all  the  Income 
or  ouoluments  arising  from  the  same  during 
his  natural  lifetime,  except  so  mudi  of  ad.  la- 
come  as  may  be  necessary  to  carry  out  the  pro- 
visions (tf  the  first  article  of  my  will,  and  the 
payment  of  such  sums  to  keep  said  propoty 
in  good  repair,  together  with  all  taxes  assessed 
on  the  same;  and  at  bis  death  the  same  shall 
descend  to  his  h^.'*  No  dlspoaltlMi  Is  made 
of  personal  property,  and  no  executor  la  named. 
The  question  is  whether  Frank  Guny,  the 
plabiUtf,  baa  a  fe&«imple  tiOe.  We  think  this 
oise  la  clearly  within  the  i^nc^pIeB  of  HIester 
V.  Yerger,  166  Pa.  St.  44fi,  31  AU.  122,  and  the 
cases  upon  which  It  was  ruled.  By  devise  of 
rents,  Effoflts,  and  InctHne  of  lands  the  corpus 
of  the  estate  paasee.  SUknlttor's  Appeal,  46 
Pa.  St.  366;  WOaaa  y.  McKeehan,  63  Fa.  St 
79;  Drusadow  t.  WUde,  63  Pa.  St  170;  Dale 
V.  Dale,  13  Pa.  St  446.  The  fact  that  the 
gift  was  Charged  with  the  payment  of  debts 
and  other  ei^jenses  would  not  tend  to  lessen 
the  estate,  but  r^ber  to  enlarge  It.  Sodi  a 
chai^  was  held  to  indicate  an  Intention  to 
grant  a  fee  simple  without  wwds  of  inherit- 
ance, before  the  passage  of  Act  April  8, 1S33, 
I  0,  giving  such  an  effect  to  a  general  devise. 


No  other  person  la,  or  can  become,  Interested 
In  the  Incrane  of  this  estate;  and  the  amount 
to  be  expended,  except  for  payment  of  debts, 
Is  left  to  the  discretion  of  tlie  devisee.  There 
can  be  no  doubt  that  the  plaintltf  took  a  life 
estate  In  the  lots  mentioned.  In  this  case  there 
Is  no  devise  over.  There  Is  no  devise  of  the 
remainder  at  alL  It  Is  simply  provided  that 
at  the  death  at  the  life  tenant  *the  same  shall 
descend  to  fals  helra.'  Not  only  as  to  the  p^- 
soDB  to  take,  but  as  to  the  mode  of  taking,  the 
words  are  strictly  technical.  "Technical  worAs, 
or  words  of  a  definite  meaning.  In  a  will,  must 
be  construed  according  to  their  legal  or  def- 
inite ^ect,  unless  from  other  Inccmslstent 
words  hi  the  will  it  be  clear  that  the  teetator 
intended  to  use  them  in  some  other  definite 
sense.'  Cam^  v.  Bums,  108  Pa.  St  386.  In 
most  of  the  cases  in  which  the  question  has 
been  considered  there  was  a  specific  devise  to 
heirs,  and  In  many  of  them  quaUfying  words, 
—as  in  Crlswell's  Appeal,  41  Pa.  St  2^  'to 
their  heirs  Jointly,  to  such  of  them  as  be  then 
living';  hi  Appeal  of  Cocklns.  Ul  Pa.  St  26, 
2  AH.  363,  'in  equal  amounts  to  all  heirs  Uv- 
h;g  at  the  tUne  of  their  deaths';  In  HIester  v. 
Terger,  166  Pa.  St  445,  31  Atl.  122,  *unto  his 
then  surviving  heirs  in  fee  simple.*  In  these 
and  many  other  cases  the  rule  in  Shelley's  Case 
was  hdd  to  apply,  and  to  create  an  estate  in 
fee  ^ple;  and  surely  It  must  be  applicable 
to  this  case,  in  which  the  words  are  unquali- 
fied, are  purely  technical,  and  have  a  well- 
defined  legal  meaning.  The  rule  In  Shelley's 
Case  is  applicable  without  regard  to  the  actual 
intent  of  the  testator.  Carroll  v.  Bums,  108 
Pa.  St.  391.  But  in  this  case  it  is  questlonaUe 
whether  the  actual  int^t  of  the  testator  was 
different  frmn  the  legal  efCect  All  her  real 
estate  was  given  to  her  son,  and  the  personal 
estate,  if  any,  passed  to  him  under  the  Intestate 
laws.  The  only  doubt  arises  from  the  fact 
that  In  the  second  clause  of  the  will  she  de- 
vised to  him  one  piece  of  ground  in  fee  simple 
by  apt  words.  Her  purpose  in  not  doing  so, 
aa  to  the  residue,  is  not  apparent,  but  It  Is 
probable  that  she  had  some  undefined  notion 
that  it  should  be  held  until  the  debts  and  the 
cost  ot  a  burial  lot  and  monument  were  paid 
out  of  the  income,  Howeva  this  may  be,  the 
estate  granted  is  clearly  a  fee-almple  estate, 
which  the  plaintiff  has  the  right  to  convey, 
and  Judgment  must  be  entered  In  ta.YtK  ot 
plaintiff  on  the  case  stated." 

Edmund  B.  Patterson,  In  pra  per.  Gewge 
D.  Blddle,  fw  appellee. 

PER  OUIUAM.  The  facts  upon  wbtdi 
this  contention  depnids  are  set  forth  In  the 
case  stated,  and  need  not  be  repeated.  Aa  to 
the  questions  arising  upon  those  facts,  all  that 
need  be  said  will  be  found  In  the  <^pinlon  ot 
the  learned  Judge  of  tlie  comnHn  ideas.  On 
that  oi^on  the  Judgment  li  affirmed. 


Digitized  by 


Google 


SOMMEB  T.  HUBBB. 


(US  Pa.  Bt  ») 

OBA.WFOBD  T.  BBLLETVUB  &  G.  NAT- 
UBAL  GAS  CO. 

(Suiireme  Coort  of  PennBrlranU.    Not.  8, 

1897.) 

Written  Lbas^Paroi.  MoDiriOATioif, 
A  written  lease  granted  to  the  lessee  the  ri^t 
to  nrodnce  gas  from  certain  land,  and  to  hold 
snoi  premises  for  one  year,  the  lessor  to  extend 
the  lease  from  year  to  year  In  case  the  lessee 
found  gas  in  paying  qoantitiei  within  said  year. 
Tbs  tesaee  agreed  to  pay  a  qndfled  royalty  every 
six  months  should  gas  be  obtained  In  paying 

aaantities  and  marketed,  and  to  faml^  gas  for 
le  lessor's  house.  If  suffldent  gas  was  foand 
for  domestic,  bat  not  for  marketable,  purposes, 
the  lessee  was  to  leave  the  well  for  the  use  of 
the  lessor.  Aeld,  that  It  was  competent  for  the 
lessee  to  show  a  parol  modification  of  sndi  con- 
tract wherelqr  he  wu  xdeatad  from  payment  of 
royalties. 

Appeal  from  court  of  wtmmnn  jfitoM,  Al- 
legheny oMmty. 

AsBompBlt  by  J.  M.  Crawford,  Jr.,  derlsee 
of  J.  M.  Crawford,  against  the  Bellevne  & 
Olenfield  Natural  Gas  Company,  to  recoTer 
on  a  written  lease.  I^m  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

The  fonowlng  are  the  material  parts  of  the 
tease,  and  Uie  points  siibmltted  by  plaintifT, 
the  r^OBBl  <tf  which  to  assigned,  Inter  alia,  as 
emv: 

Lease. 

"This  lease,  made  this  28th  day  of  Novem- 
ber, A.  D.  1887,  between  J.  M.  Crawford,  of 
Ohio  township,  of  Allegheny  county,  Pennsyl- 
vania, first  part,  and  G.  E.  Dlmmlcb,  of  Alle- 
gheny coanty,  Pennsylvania,  second  port,  wlt- 
nesseth:  That  the  said  first  party,  In  consider- 
ation <rf  the  covenants,  stlpulati(»is,  and  rents 
to  be  kept,  fulfilled,  and  paid  by  the  second 
party,  has  granted,  demised,  ana  let  unto  the 
second  party  the  sole  right  to  produce  petro- 
leum  and  natural  gas  from  the  following 
named  tract  of  land,  situate  in  Ohio  township, 
Allegheny  county,  and  state  of  Pennsylvania, 
bounded  and  described  as  follows,  to  wit: 
*  *  *.  To  have  and  to  hold  the  said  prem- 
ises unto  the  second  party  for  and  during  the 
term  of  one  year  from  this  date,  and  granting 
to  second  par^  the  exclusive  right  to  drill 
and  <^rate  oil  and  gas  wells.  *  *  «  It 
Is  fnrtbtf  agreed  that,  should  a  paying  produc- 
tion of  oU  or  gas  be  found  on  said  land  by 
second  party  within  said  term  of  one  year, 
then  first  party  agrees  to  extend  this  lease 
from  year  to  year  so  long  as  said  production 
continues.  •  •  •  The  second  party  here- 
by agrees.  In  further  consideration  for  this 
lease,  to  deliver  unto  the  said  first  party  the 
full  one-eighth  (^)  part  of  all  the  oil  he  may 
produce  and  save  from  said  land,  to  be  deliv- 
ered In  pipe  line  free  of  charge  to  first  party. 
It  Is  further  agreed  that  if  gas  is  obtained  In 
paying  quantitlee,  and  marketed,  the  consid- 
eration in  full  to  the  first  party  shall  be  two 
hundred  and  fifty  d<^lars  every  six  months 
for  each  well  drilled  on  the  premises  herein 
leased.  *  •  •  Second  party  also  agrees 
that  first  party  may  use  gas  free  <a.  charge  for 


domestic  pnrposes  at  tbe  farm  honse  of  himself 
and  his  son  Aleck  from  any  productive  gas 
well  found  on  said  land,  the  second  party  to 
give  use  of  pipe  free  whlcdi  may  be  necessary 
to  convey  the  gas  from  the  well  to  said 
houses.  A  failure  to  make  any  payment  or 
to  operate  as  above  provided  renders  this  leas< 
null  and  void.  In  case  gas  is  found  sufficient 
for  domestic  purposes  of  first  par^,  but  not 
sufficient  for  marketable  purposes,  second  par- 
ty agrees  to  leave  such  well  for  use  of  first 
par^,  so  that  small  pipe  can  be  put  into  it. 

Points  sntodtted  orally  by  counsel  fcHr  plain- 
UfT: 

"First  It  being  admitted  that  the  defend- 
ant entered  into  possession  under  an  agree- 
ment dated  November  28, 1887,  between  J.  M. 
Crawford,  Sr.,  and  G.  H.  Dimmick,  and  the 
defense  being  a  subsequent  modification  of 
such  agreonent,  whereby  defendant  was  re- 
lieved from  the  payment  of  royalty,  such  sub- 
sequent agreement  is  required  by  the  statute 
of  frauds  to  be  In  writing;  and,  the  defendant, 
not  having  shown  any  such  writing,  the  plain- 
tiff Is  entitled  to  a  verdict  [Refused.]  Sec- 
ond. That  a  parol  modification  of  a  contract 
In  writing  must  be  clearly  and  distinctly  prov- 
en, and  that  tiie  evidence  In  this  case  is  not 
sufficient  to  show  such  clear  and  distinct 
agreement  and  the  verdict  should  therefore 
be  for  plaintiff.  [Refused.]  Third.  That 
under  all  the  evldoice  In  this  case,  the  verdict 
should  be  for  plaintiff.  [Refused.]" 

B.  B.  Petty,  for  appellant  J.  8.  A  B.  O. 
Fergnaon,  M.  A.  Woodward,  and  B.  G.  Hutje, 
for  appellee. 

FOR  CT7RIAM.  This  case  appears  to  have 
been  carefully  and  correctly  tried.  We  find 
nothing  In  eltber  ot  the  spedflcatlons  of  error 
that  Is  Bofflcient  to  josUfy  a  reversal  of  the 
Judgment;  nor  Is  tliera  anything  In  the  qnes- 
Uons  involved  that  requires  dlacusalon.  Jndg>- 
nmt  afflrmed. 

(la  Pa.  St  IM) 

fiOMMBB  V.  HITBER  et  al. 

ffiupreme  Coart  of  Pennsylvania.    Nov.  & 
1897.) 

JnnOB  AND  JUKT— COUHCMICATIONS. 

Instructions  having  been  privately  com- 
mnnicated  to  the  jury,  and  It  being  impossible  to 
ascertain  with  any  certainty  what  they  were,  a 
new  trial  will  be  granted. 

Ai^eal  from  conrt  of  common  pleas,  Lan- 
caster county. 

Action  by  Frederick  Sommer  against  Jo- 
s^b  H.  Hnber  and  another.  Judgment  tot 
plaintiff.    Defendants  appeal.  Reversed. 

George  Nauman,  for  appellants.  J.  L.  St^n- 
meti  and  William  H.  Keller,  for  appellee. 

McCOLLUM,  J.  The  general  and  well- 
settled  rule  is  that  instructions  to  the  jury 
must  be  given  in  open  court,  where  they  may 
be  beard  by  the  parties  and  their  counseL 
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It  Is  aald  in  11  Am.  ft  Eng.  Bnc.  Iiaw,  p.  267, 
that  there  must  be  no  private  communication 
betweoa  the  judge  and  the  jury;  and  It  was 
held  In  the  cadea  dted  on  pages  257  and  258 
of  the  same  rolume  that  "he  must  not  go  to 
the  room  where  they  are  deliberating,  even 
for  the  purpose  of  giving  additional  Instmc- 
tlons,  or  to  answer  certain  questions,  or,  in 
the  absence  of  counsel,  at  the  request  of  the 
Jury,  to  expound  the  charge  to  them;  or  to 
go  to  their  room,  and  suffer  them  to  put  cer- 
tain Questiotts  to  him,  though  he  do  not  an- 
swer them;  or  to  visit  them  In  their  room 
merely  for  the  purpose  of  informing  them 
that,  If  they  shonld  desire  any  further  In- 
formation on  matters  of  law,  they  should  ask 
him  for  ft,  even  though  he  hold  no  other  com- 
munication with  them;  or  at  their  request  to 
send  a  paper  to  them  in  the  absence  of  coun- 
8d;  or  to  write  a  letter  to  them;  or  to  send 
a  written  Instruction  to  them  as  In  answer 
tp  a  request  made  by  them  In  writing."  In 
Hil.  New  Trials,  p.  284,  fi  157,  the  author 
says:  "For  the  court  to  give  Instructions  to 
the  jury  during- the  hour  of  recess,  without 
notice  to  the  parties  or  their  counsel,  and  In 
their  absence,  Is  error.  So,  after  the  jury 
have  retired,  it  Is  error  to  allow  them  to  come 
Into  court,  and  Instruct  them,  in  the  absence 
of  the  parties  or  their  counsel;  and  such  In- 
struction's will  be  considered  Important,  If 
the  contrary  is  not  shown,  from  the  fact  that 
the  jury  have  asked  for  them."  See,  also, 
Froff.  Juryt  p.  415,  $  34a  The  quotation  we 
have  made  from  the  encyclopedia  Is  a.  aom- 
mary  of  the  points  determined  1^  the  cases 
cited  in  the  notes.  It  was  not  intended  as 
an  Indorsement  of  the  decision  bi  each  case. 
It  was  made  for  the  pucpose  of  showing  the 
trend  of  the  dedslona  in  other  states  on-  tbe 
subject  of  private  communications  between 
the  judge  and  the  jmy.  This  emanation  Is 
made  to  prevent  misapprehension  of  our  pur. 
pose  in  making  the  quotatlMi.  In  the  case 
under  consideration  there  was  a  clear  and 
unwarranted  departure  fcom  the  rule  as  we 
have  stated  It  After  the  jury  had  retired  to 
their  room  to  deliberate  upon  thdr  verdict 
the  leamea  trial  judge  received  from  them 
two  written  reqn»t8  for  histmctlODS,  to  me 
of  which  he  admits  he  returned  a  written  an- 
swer. The  commxmlcatlOTia  between  the  judges 
and  the  jury  were  not  preserved,  and  there 
was  nothing  on  the  record  to  give  notice  of 
them.  Neither  the  defendants  nor  their  comb> 
sel  were  advised  <tf  Ihem  until  some  time 
after  the  verdict  vas  rendered  and  the  jury 
were  discharged.  When  the  defendants 
learned  that  there  had  been  private  communi- 
cations between  the  Judge  and  the  Jnry,  which 
related  to,  and  posslbiy  affected,  the  verdict 
in  the  ca6e,  they  proniptly  moved  for  a  new 
trial,  which  was  refused.  The  learned  judge, 
however,  frankly  admitted  that  he  erred  .In 
communicating  with  the  jury  as  above  stat- 
ed, and  said  that,  if  he  was  permitted  to' con- 
sult his  own  feelings  In  regard  to  It,  he 
would  order  a  retrial.   The  prlnelpal  ground 


of  his  refusal  to  correct  his  mistake  by  grant- 
ing a  new  trial  was  that  It  would  give  the 
defendants  an  advantage,  because  they  were 
residents  and  infiuraitial  business  men  In  the 
community,  while  the  plahitlff  was  a  for- 
eigner by  birth,  and  a  stranger  in  It  This 
certainly  was  not  tenable  ground  for  the  re- 
fusal, or  a  jnstlflcatloh  of  It  Before  the 
court  and  jury  the  litigants  were  equals,  and 
alike  entitied  to  have  th^  dispute  settled  In 
accordance  with  the  testimony  and  tiie  law 
of  the  land.  The  Inconvenience  to  which  one 
of  them  might  be  subjected  by  the  correction 
of  a  mistake  prejudicial  to  the  other  cannot, 
therefore,  be  considered  as  a  bar  or  obstmc- 
tlon  to  tbe  rectification  of  it 

The  learned  Judge,  in  his  opinion  refusing  a 
new  trial,  discussed  at  considerate  length  tbe 
queGtk>n  whether  the  plaintiff  was  entitaed  to 
interest  on  the  damages  recoverable  for  a 
breach  of  the  contract  The  relevancy  of  tills 
question  to  the  application  ttx  a  new  trial  Is 
not  apparent  It  was  not  raised  the  reaaoos 
filed  hi  support  of  the  ai9Ucati<Hi,  or  by  the 
defendants'  exceptions  to  the  Instmctkms  to 
the  jury.  Besides,  we  find  nothing  In  tbe 
specifleations  of  error  which  suggests  It,  or 
requires  us  to  consider  It  It  Is  true  that 
the  learned  Judge  stated,  In  the  opmltm  we 
have  referred  to,  that  he  answered  but  one  of 
tbe  requests  made  by  the  jury  for  Instruc- 
tions, and  that  his  reply  to  It  was,  "The 
plaintiff  Is  entitled  to  Interest"  On  this 
statement,  and  the  cases  cited  In  connection 
with  It;  he  concluded  that  his  Instmction  to 
the  Jury  was  not  erroneous  although  be  con- 
sidered that  the  private  communication  of  It 
was  a  mistake.  We  are  unable  to  find  in  the 
opinion,  however,  any  reasonable  excvae  for 
a  departure  from  the  settled  ral6  respecting 
Instructions  affecting;  the  righta  of  litigants 
and  the  isanea  between  than.  It  was  five 
months  after  the  verdict  was  recorded  beft>re 
the  opinion  was  filed,  and  it  Is  obvfons  that 
tiie  latter  was  baaed  on  the  recollection  of 
the  judge  of  tiie  Instructions  privately  com- 
municated by  him  to  the  jury;  But  bill  rec- 
ollection coucendng  the  instructions  appear^ 
ed  to  be  at  variance  with,  and  directly  op- 
posed to,  the  recollection  of  tiie  jurom  who 
testified  In  regard  to  them.  In  view  of  thb 
dlsagreemoit  as  to  the  nature  and  effect  of 
the  private  communications  betwerai  tbe 
judge  and  the  jory,  It  was  the  plain  duty  of 
the  former  to  aet  aside  the  verdict  and  order 
a  new  trial.  Under  the  circumstances  shown. 
It  Is  impoaalble  to  ascertain  with  any  co- 
talnty  what  UmtmctiouB  wm  solicited  or 
given  In  the  fortilddm  communications. 
While  fills  condition  may  be  acceptable  to 
the  successftd  party.  It  Is  not  satisfactory  to 
the  defeated  litigants,  who,  we  think,  have 
just  cause  to  complain  of  It  and  of  the  action 
of  the  court  which  creftted  tt  It  Is  impor- 
tant that  tiie  litigants  should  know  what  in- 
structions affecting  the  issues  between  them 
were  given  to  the  jury  In  their  absence.  Fw 
them  to  know  tiiat  insti^ctioos  hod  b&sa  pri- 
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rately  communicated  to  the  jnrj,  aflfl  to  be 
unable  to  ascertain  what  they  Were,  Is  quite 
Ukely  to  create  a  suBpIclon  o£  nnfalmess,  and 
to  <*wpfttif  their  confident^  In  tbe  coilrt.  '  An 
erroneous  instruction  given  to  tbe  Jury  In. 
open  conrt,  and  In  the  presence  of  the  par- 
ties and  their  counsel,  Is  not  so  objectionable 
as  tiie  secret  instruction,  of  which  there  la 
no  record,  and  the  nature  and  effect  of  which 
cannot  be  definitely  ascertained.  The  former 
may  be  intelligently  reviewed,  while  the  lat- 
ter cannot  be.  The  verdict,  however,  may 
be  set  aside,  or  the  judgment  entered  upon  It 
may  be  rerersed,  on  the  ground  of  an  unwar- 
ranted departure  from  the  role  which  con* 
denms  secret  Instructions  to  tbe  jury  In  rela- 
tion to  questions  raised  by  the  pleadings  or 
the  evidence,  as  o^iosed  to  the  proper  admin- 
istration of  Justice.  Judgment  reversed,  and 
venire  fadas,  da  sotq  awarded. 

OB  Fia.  tt.  itfr 

THOMAS  ^  al.  t.  (VDONNKLU 

(Supreme  Court  of  PenDsylvanla.    Nov.  8, 
18»7.) 

UaOBAltlC'S  LiKK—FKOulEKniNO  TO  EiXrOROB— Alw 

Fii>AViT  or  DBrB:?8B. 

Judgment  for  want  of  snfflcieiit  affldavit  of 
defense,  In  proceedings  to  enforce  a  mechanic's 
lien,  is  properly  denied;  it  belDg  alleged  therein 
that  plaintiff  ugreed  to  finish  and  deliver  the 
booBe  to  defendant  by  a  certain  time,  free  of 
all  claims  and  liens,  and  that,  in  addition  to 
piaintiff's  claim  for  balance  of  contract  pnce, 
there  were  three  other  claims  filed  against  the 
bnlMing  for  serrices  rendered  and  materials 
used  In  its  construction.  . 

Appeal  from  coart  oC  common  pleaa,  Lackar 
wuma  count;. 

Scire  facias  <m  a  mediante's  lien  T.  ^W. 
Thomae.  and  anotbor  against  A.  R  O'Donnell. 
Rule  txar  Jndgmoit  for  want,  o£  snfflclent  affi- 
davit o<  defoiae  was  dlacbaiged,  and  plain- 
tiffs appeal.  Affirmed. 

W.  S.  HoMander  and  A.  A.  Tosborg,  -for 
appellants.   H.  A.  MeGlnley,  tor  ai^tdlee^ 

UeOOLIiTJM,  J.  In  tlds  case  tbe  plalntUTs 
obtained  a  'rule  to  show  cause  why  Judgment 
should  not  be  entered  for  want  ctf  ta.  snfflclent 
affidavit  of  defame.  On.  the  hearing  of  the 
mle  tt  was  discharged,  and  from  the  order  dis*> 
charging  it  this  appeal  was  takoi.  The  suit 
Is  on  a  claim  ffled  by  the  plalntlflft  for  the 
balance  alleged  to  be  due  to  them  on  tiielr 
contract  with  the  defendant  to  btilld  t(a  bSm 
a  boose  in  accordance  with  the  plans  and 
specifications  furnished  or  to  be  furnished  by 
Henry  Miner,  architect,  and  to  finish  and  de- 
liver the  same  to  him  on  or  before  tbe  2&th 
of  May,  1886,  "free  and  dtocbarged  from  aH 
claims.  liens,  and  charges  whatsoever. "  In  the 
afOdavits  filed  by  tbe  defendant,  his  grovnds 
ot  defense  to  thehr  claim  were  specified  as  fol- 
lows: (1)  The  house  was  not  built  according 
to  the  plans  and  spedflcatltms;  <2)'  in  addition 
to  their  dflJm  for  the  unpaid  bftlanee  of  the 
contract  price,  th^  Were  tloee  oth»  datans 


filed  against  the  building  for  services  rendered 
and  materials  used  In  the  ctmstmctlon  of  tt 
The  departures  from  the  spedflcatltms,  and  the 
defects  in  the  work,  were  specified,  but  tbe 
allowance  or  deduction  daimed  on  account  of 
them  was  not  stated.  The  defective  work  and 
the  noncompliance  vrtth  the  spedficatlonfl,  con- 
sldered  by  themselves,  appear  to  ha»e  been  re- 
garded by  the  leatned  Judge  of  the  court  below 
as  insufficient  to  prevent  judgment  because  of 
tbe  failure  of  the  defendant  to  state  tbe 
amount  of  the  resultant  damage,  but  be  ob- 
viously thought  that  be  ought  not  to  enter  Judg- 
ment for  the  balance  of  tiie  contract  iKlce 
while  the  claims  filed  by  the  mechanics  and 
material  men  were  unsatisfied.  In  view  ot 
the  averments  In  the  affidavits  of  defense  and 
of  the  stipulations  In  tbe  contract  in  regard  to 
liens  and  the  compTetlon  of  tbe  building,  we 
cannot  say  that  he  erred  In  discharging  the 
rule  for  judgment  The  order  discharging  tbe 
rule  Is  therefore  affirmed. 

(US  Pa.  St.  aat) 

COMMONWEALTH  ex  ref.  SrTBWAIlT  t. 
STXIWART  et  al. 

{Supreme  Court  of  Pennsylvania.    Nov.  8. 
18970 

LAOSBS— ACCODMTIXa. 

Application  for  an  account  of  tbe  property 
of  a  lunatic  which  came  into  tiie  bands  of  Us 
committee,  being  made,  wit&ont  explanation  of 
tbe  delay,  14  yean  after  the  death  of  the  Itma- 
tic,  who  died  but  a  year  before  the  committee, 
irill  be  denied. 

Appeal  fi*om  court '  of  commoa  pleaa,  Al- 
legheny county. 

On  the  relation  of  Oeocge  Stewart,  Inquiry 
was  bad  aa  to  tbe  sanity  of  Saimiel  Stewart, 
and  be  was  found  to  be  a  lunatic,  and 
Thomas  Vemer  was  appointed  hla  comonit- 
tee.  -  Aftes  tbe  dtetb  of  said  Bamutf  Stdwart, 
Sarah  Leisser,  his  administratrix,  petitioned 
for  mle  on  Smltb'  Shannon,  administrator  of 
said  Thomas  V^ier,  to  show  cause  why  be 
should  not  file  an  account  of  said  Vemer, 
committee  as  aforesaid.  Petition 'dismissed, 
and  petitioner  appeals.  Affirmed- 

Tbe  oplni(m  eC  tbe  court  below  Is  as  ^  fol- 
lows: "We  think  tbe  ^plication  for  an  ac- 
count comes  too  late.  Thomas  Verner  was 
appointed  committee  of  Samuel  Stewart,  a 
Itmatic,  on  the  15th  of  June,  1861,  and  re- 
ceived as  such  some  $8,000  belonging  to  the 
lunatic.  The  latter  died  28tb  of  June,  1882. 
Vemer,  bis  committee,  died  22d  of  August, 
1883,  never  having  filled  an  account  of  any 
ot  the  property  of  said  lunatic  which  bad 
come  to  bis  bands.  After  bis  death,  his  son, 
Melcholr  Vemer,  was  appointed  administra- 
tor of  bis  estate,  and  died  in  IS&i,  leaving 
his  widow,  Matilda  O.  Vemer,  executrix  of 
his  win,  wbo  ^led  In  July,  1896,  leaving  no 
issue.  Smith  H.  Shannon,  administrator  d. 
b.  n.  of  the  estate  of  Th<Mnas  Verner,  de- 
ceased, was  appointed  by  the  register  of 
Allegheny  county  upim  the  petitlMi  of  Sarah 
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Ldawr,  administratrix  of  tbe  estate  ot 
Samnel  Stewart,  deceased,  October  10,  1S96, 
•wbo,  apon  this  a^Ucatlon,  answers  that  he 
has  no  knowledge  whatever  respecting  the 
material  allegations  set  ont  In  the  petition 
except  that  no  occonnt  was  ever  filed  by 
Thomas  Yaaa,  and  that  he  died  Intestate 
about  Angtut  22, 1863;  that  Tbomaa  Verner 
left  to  snrvlTe  him  one  son,  and  no  other 
relauons,  said  son  being  Melcholr  Verner, 
wuo  resided  In  or  near  Pittsburg  until  18M, 
when  be  died,  leaTlng  no  children  or  other 
relations  exc^  his  wife  to  sorrlTe  him,  who 
resided  in  Flttsbi^  until  July.  1896,  when 
she  died,  and  that  he  has  been  unable  to 
aacert^n  that  any  one  living  has  any  prason- 
al  knowledge  of  the  personal  or  business  af- 
fairs of  said  Thomas  Venier,  and  that  be 
has  bera  unaUe  to  obtain  any  material  hi- 
formation  pertaining  to  said  business,  and 
that  he  b^ves  said  estate  was  settled,  or 
supposed  to  be  settied,  many  years  ago  1^ 
said  administrator,  Melcbolr  Verner.  It  Is 
dear  that  the  statute  of  limitations  does  not 
operate  as  a  bar  to  this  application,  but 
we  think  that  the  prlndples  indicated  In 
Oress*  Appeal,  14  Pa.  St  463,  should  be  ap- 
plied In  tlds  ease,  and  the  petition  dismissed." 

Wm.  L.  Monro,  for  appellant.  DalxeU, 
Scott  &  (3ordon,  for  appellees. 

PEIB  OUBIAM.  On  the  petition  of  the  ap- 
pellant, Sarah  Lelsser,  administratrix  of 
Samuel  Stewart,  deceased,  a  rule  was  grant- 
ed on  Smith  Shannon,  Esq.,  administrator 
de  bonis  non,  etc.,  of  Thomas .  Verner,  de- 
ceased, late  committee  of  said  Samuel  Stew- 
art, a  lunatic,  to  show  cause  why  he  should 
not  file  an  account  of  said  conmilttee.  The 
discharge  of  the  rule  and  dismissal  of  ap- 
pellant's petition  are  the  subjects  of  com- 
plaint In  this  appeal.  We  find  no  error  In  the 
record.  The  decree  is  affirmed  on  the  Clinton 
of  the  learned  president  of  the  common  pleas, 
and  the  appeal  is  dismissed,  at  ai^Uantfa 
costs. 

(188  P&.  St.  m> 

SATLOR  T.  PBNNSTLVANIA  CANAL  CO. 

(Supreme  Court  of  PenDsylTanla.    Not.  8, 
1897.) 

'  Caital  Companibs  —  FA1I.URB  TO  Restorb  Canal 

— AOTIOK  BT  PRITATB  INDIVIDUAL. 

Fsilnre  of  a  canal  company  to  reatore  its 
canal  destroyed  by  flood,  thou^  In  coatraven- 
tioa  of  its  statutory  duty,  does  not  give  a  private 
individual  a  right  of  action  against  it  for  dam- 
ages, be  being  merely  prevented  thereafter  from 
uung  his  boat  for  transportation  between  points 
on  the  can^l,  \nd  the  injury  not  bting  peculiar 
to  bim,  as  the  privilege  of  using  the  canal  was 
open  to  any  one. 
Sterrett,  0.  dissenting. 

Appeal  from  eotut  of  common  pleas,  Perry 
county. 

.  Action  by  W.  H.  Saylor  against  the  Pensyl- 
vanla  Oanal  Company.  Judgment  for  de- 
fendant Plaintiff  appeals.  Affirmed. 


William  H.  Spcmsler,  tot  appellant  B.  F. 
Junkln  and  L.  XL  Atkinson,  for  appellee. 

McGOLLTTM,  J.  It  was  held  In  Buck 
Mountain  Coal  Co.  t.  Lehigh  Coal  &  Nav. 
Co.,  50  Pa.  St  91,  tbat  a  bUl  In  equity  to 
enforce  the  performance  of  public  duties  1^ 
a  corporation  cannot  be  maintained  by  a 
private  party,  in  the  absence  of  a  qtecdal 
right  or  authority,  lliompaon,  J.,  in  deliver- 
ing the  opinion  of  the  court  said:  "There  are 
many  authorities  in  England  and  In  this 
country  which  deny  the  right  of  private  par- 
ties in  their  own  names,— In  the  absence  of 
special  laws,— when  their  interests  are  only 
in  cfHumon  with  the  public,  to  compel  tiie 
performance  of  a  duty  to  the  public.  The 
reason  is  that  If  one  individual  may  inter- 
pose, any  other  may;  and,  as  the  decision 
in  one  Individual  case  would  be  no  bar  to 
any  other,  there  would  be  do  end  to  litiga- 
tion and  strife.  The  gweral  laws  of  order, 
so  necessary  to  good  government  forbid  any- 
thing like  this.".  It  foUows  from  the  decision 
in  the  case  cited  that  the  plaintiff  In  the 
case  under  consideration  cannot  maintain 
an  action  to  compel  tiie  pofonnance  by  the 
Pennsylvania  Canal  Company  of  the  duty 
imposed  by  liie  act  of  Uay  16,  ^7  (p.  L. 
519).  The  commonwealth  may  compk  it 
but  a  private  dtlsen  cannot  ^e  learned 
counsel  for  the  piniwttff  concedes  this  much, 
but  conteids  Quit  a  party  who  Is  Injured  by  the 
company's  n^leet  to  jfototm  it  may  have 
an  action  tor  damages.  The  duty  at  the  de- 
fendant company  undoubtedly  was  to  ke^ 
the  canal  open  and  In  repair  as  a  public 
highway,  **for  the  use  and  enj<^ment  of  all 
parties  desiring  to  use  and  enjoy  the  same." 
Tuat  portion  of  Uie  Juniata  Division  of  the 
canal  to  which  13ie  contention  of  tbe  plain- 
tiff relates  was  virtually  destroyed  by  the 
flood  ot  1880.  It  has  not  been  navigable 
slnc^  and  the  company  has  made  no  effort 
to  recomtmct  It  It  extends  ttcm  the  MIl- 
lerstown  dam  to  tiie  New  Hamilton  dam,  a 
distance  of  M  miles.  No  claim  is  made  that 
intor  to  the  flood  referred  to  the  company 
was  remiss  in  the  performance  of  its  duty 
to  keep  this  canal  In  r^ialr.  It  was  not 
therefore,  reeponslole  for  Injuries  occasioned 
by  the  flood.  Ballroad  Oo.  v.  Patterson.  78 
Pa.  8t  491,  and  Canal  Co.  v.  Burd,  90  Pa. 
St  2SL.  Tb6  plitintiff's  boat  vraa  not  de- 
stroyed  or  injured  by  tbe  flood  or  by  the 
failure  of .  the  defendant  company  to  re- 
construct the  canal  between  the  points  above 
mentioned.  He  could  not,  after  the  flood,  use 
his  boat  for  the  transportation  of  goods  and 
passengers  between  these  points,  nor  could 
any  other  lessee  or  owner  of  a  boat  use  his 
for  a  like  purpose.  Tbe  business  in  which 
tbe  plahitiff  was  engaged  was  open  to  all 
persons  using  or  desiring  to  use  the  canal 
for  the  purpose  for  which  It  waa  constructed. 
The  privilege  be  exercised  and  enjoyed  was 
not  special  or  peculiar,  nor  was  the  Injury 
he  alleges  he  suatained  by  the  neglect  <v 
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falhire  of  the  company  to  repair  or  recon- 
stmct  tbe  highway  It  waa  required,  as  a 
pTircbaser,  to  maintain.  The  privilege  was 
snch  as  any  person  who  chose  to  exercise 
it  was  entitled  to,  and  the  Injnry  done  by 
tbe  abandonment  of  the  highway  was  not 
to  the  plaintiff  alone,  bnt  to  him  In  common 
with  the  pabUc.  The  difference,  if  any,  was 
only  In  degree,  and  this  will  not  sustain  his 
suit  The  cases  cited  by  the  plaintiff  firom 
our  own  reports  are  plainly  dlstlngulahabte 
In  thdr  facts  from  the  case  under  considera- 
tion, and  are  not  applicable  to  It,  aa  an  ex- 
amination of  them  will  clearly  show.  It  fol- 
lows from  what  has  been  said  that  the 
learned  court  below  did  not  err  in  directing 
a  verdict  for  tbe  defendant  Judgment  af- 
firmed. 

ISTERKEDTT,  a  J.,  dissents. 


(in  Fa.  Bt  W) 

In  re  HINDS'  ESTATE). 
Appeal  of  BANK  OF  PITTSBURGH. 
(Supreme  Court  of  PennsylTaoia.  Kot.  8»  1897^ 

GDAKDIANS— POWBR   TO    BORROW  MOSBT— BiOHT 

OP  Wakd  aoainbt  Third  Fkksoh. 

1.  A  gnardian  has  no  power,  without  sanction 
of  the  orphans'  court,  to  Irarrow  money  for  the 
improTement  of  the  ward'i  real  estate,  and 
pledge  the  bank  stock  of  the  ward  a«  security 
for  the  loan. 

2.  Where  a  guardian  obtains  an  ordnr  allow- 
ing him  to  improve  his  ward's  real  estate,  aver- 
ring in,  his  petition  that  be  has  on  hand  soffl- 
eient  funds  of  Hie  est&te  tot  that  purpose,  one 
who  lends  him  money  on  the  secnrity  of  bank 
•tock  beloBging  to  the  ward,  relying  on  the 
guardian's  representation  tliat  the  sum  so  bor- 
rowed is  for  improvem^ts  authorized  by  the 
court,  and  without  further  Inquiry,  may  be  com- 
pellea  to  restore  to  the  ward  the  pledged  stock. 

Amwol  from  orphans*  ooort,  Allegheny  county. 

Petlttoa  W  WUUam  Hinds  and  another 
against  the  Bank  of  Pittsburgh  and  others 
for  tbe  reeoveiy  of  certain  bank  stock. 
From  a  decree  for  petitioners,  the  Bank  of 
Pittsburgh  appeals.  Affirmed. 

Tbe  orphans'  court  rendered  tbe  following 
statement  and  opinion: 

"In  1884  niomas  H.  Chapman  applied,  as 
guardian  of  the  minor  children  of  said  de- 
cedent, to  the  Bank  of  Pittsburgh  for  a  loan, 
representing  that  the  proceeds  were  intended 
to  be  used  In  tbe  improvements,  which  this 
court  had  authorized,  of  bla  wards'  real  es- 
tate; and  that  bank,  upon  the  strength  of 
the  representations  thus  made  by  the  gtiard- 
ian,  without  examination  of  the  record  of 
this  court,  made  the  loan,  taking  In  pledge 
stock  of  this  bank  owned  by  tbe  wards.  Had 
examination  of  the  records  of  this  court  been 
made,  it  would  have  appeared  that  the 
guardian  had  asked  authority  to  make  Im- 
provements on  certain  real  estate  of  his 
wards,  to  the  extent  of  five  thousand  dollars, 
'with  the  receipts  and  revenues  arising  from 
tbe  estate  of  said  minors  during  the  current 
year,  together  with  the  funds  already  In  the 


hands  of  your  petitioner,  wm  afford  a  suffi- 
cient sum  of  money  for  to  make  said  im- 
provements,* and  that  an  order  had  been 
made  on  tbe  petition,  aathorlztng  such  Im- 
provements. An  additional  loan  was  after- 
wards (1888)  made  In  like  manner;  and  the 
record  showed  that  the  guardian  had  asked 
authority  to  make  Improvements  on  certain 
other  real  estate  of  bis  wards,  to  the  extent 
of  five  thousand  dollars;  that  be  bad,  'be- 
longing to  said  wards,  ample  funds  available 
to  pay  tor  the  erection  of  said  buildings,* 
and  that  an  order  had  been  made,  on  this 
(second)  petition,  authorizing  such  improve- 
ments to  be  made.  Renewal  notes  were 
given  In  these  Instances,  from  time  to  time, 
fiuctAating  in  amounts,— sometimes  increas- 
ed and  sometimes  diminished,  as  shown  by 
the  attached  schedule,— until  the  loans  seem 
to  have  been  reduced  to  two  thousand  dol- 
lars. An  application  was  then  made  for  a 
loan  of  twenty  thousand  dollars,  for  an  al- 
leged purpose  similar  to  that  of  the  former 
loan.  It  was  not  asked  npon  the  strength 
of  an  order  alleged  to  have  been  made,  au- 
thorising an  Improvement,  but  upon  an  alle- 
gation that,  because  similar  orders  bad  been 
made  heretofore,  this  court  would  make  an- 
other order;  and  upon  the  strength  of  this 
statement  the  loan  was  made;  stock  of  the 
Merchants'  &  Manafacturers*  National  Bank 
being  substituted  for  that  of  the  Bank  of 
Pittsburgh,  as  security.  The  promised  or- 
der of  this  court  was  never  made,  nor  even 
applications  made  therefor.  Two  thousand 
dollars  of  tbe  proceeds  of  this  loan  went  in 
satisfaction  of  the  balance  of  tbe  former 
loans,  which  tbe  guardian  now  alleges  had 
gone  In  fact  into  tbe  Improvement  author- 
ized; and  eighteen  thousand  dollars  was  In- 
vested by  the  guardian  in  a  private  corpora- 
tion, of  which  he  was  the  president  When 
the  guardian  filed  his  final  account  he  claim- 
ed credit  for  this  loan,  and  deception  was 
taken  to  this  and  other  Items.  Tills  court 
suspended  action  on  this  item  until  liability 
for  the  loan  and  pledge,  as  between  the  es- 
tate and  bank,  should  be  ascertained,  and 
surcharged  tbe  guardian  on  tbe  other  Items 
with  an  amount  exceeding  one  hundred  thou- 
sand dollars,  and  judgment  was  entered 
thereon  as  against  tbe  guardian  and  bis  sure- 
ties. A  petition  was  shortly  afterwards  pre- 
sented to  court,  on  behalf  of  tbe  succeeding 
guardian,  setting  forth  that  these  sureties 
had  made  an  offer  of  compromise  of  these 
Judgments,  and  this  offer  being,  In  tbe  peti- 
tioner's opinion,  after  investigation,  advan- 
tageous, asked  that  authority  be  given  to  ac- 
cept it,  whereupon  the  court  granted  an  or- 
der, with  tbe  following  qualification:  *The 
compromise  herein  authorized  be  a  complete 
and  effectual  release  and  discharge  of  each 
of  said  sureties,  making  such  payment  from 
all  liability  upon  judgments  at  Nob.  762,  763, 
and  764,  April  term,  1896,  and  also  to  be  a 
full  release  from  all  further  liability  upon  a 
bond  on  whtcb  said  Judgments  are  based,  ex- 
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eept  that  In  event  of  a  recover?  being  had 
by  wmiam  Hinds  against  the  BanJc  of  Pitts- 
burgh of  certain  stocks  In  proceedings  insti- 
tuted and  now  pending  In  this  court,  at  No. 
132,  June  term,  1S96,  or  a  recovery  In  any 
similar  snlt  hereafter  Instituted  by  or  on  be- 
half of  the  other  beneficiaries  of  said  bond, 
the  liability  of  said  sureties,  as  to  the  sub- 
ject-matter of  said  proceeding  or  proceed- 
ings, shall  in  no  way  compromised,  af- 
fected, or  discharged.  And  the  carrying  in- 
to effect  of  said  compromise  or  compromises 
to  be  In  no  way  construed  as  creating  or  ad- 
-  mlttlng  any  liability  on  the  part  of  said  sure- 
ties to  the  Bank  of  Pittsburgh  or  others  by 
reason  of  the.  exceptions  herein  contained/ 
The  present  proceedings  were  instituted 
with  a  view  to  compel  the  retransfer  of  these 
stocks  to  the  credit  of  the  petitioners,  and 
the  question  submitted  to  the  court  is  wheth- 
er said  loan  and  pledge  were  a  valid  exercise 
of  the  authority  of  the  guardian.  Both  the 
Bank  of  Pittsburgh  and  the  Merchants'  & 
ManufaetoTen*  Bank  were  made  parties  re- 
spondent 

**Opliiloii. 

"It  Is  conceded  that.  If  the  loans  and 
pledges  in  this  case  were  made  with  notice 
of  the  breach  of  trust,  the  prayer  of  petition- 
er must  be  granted;  but  it  Is  Insisted  that 
there  was  neither  breach  of  trust  nor  notice. 
These  are  the  issues,  and  in  respect  of  both 
the  decision  must  be  In  favor  of  petitioner. 

"1.  The  guardian  had  no  power  by  virtue 
of  his  office,  nw  of  any  order  of  court,  nor 
was  there  any  occasion,  to  borrow,  it  may 
be  conceded  that  this  guardian  had  power  to 
sell  his  ward's  personal  estate  for  purposes 
incidental  to  his  trmt,  as  with  a  view  to 
make  other  more  advantageous  or  safer  in- 
vestments, but  what  reason  could  be  have 
to  borrow?  Certainly  for  no  ordinary  pur- 
pose. The  reasons  which  gave  rise  to  the 
rule  that  a  power  to  sell  Implies  a  power  to 
mortgage  do  not  exist  here.  These  powers 
are  simply  alternative  modes  to  raise  funds 
for  the  payment  of  debts  used  In  the  admin- 
istration of  estates  by  executors  or  adminis- 
trators. A  guardian  has  ordinarily  nothing 
directly  to  do  with  the  payment  of  debts  of 
an  estate.  That  Is  a  peculiar  function  of 
the  administrator,  while  his  function  Is  to  re- 
ceive, hold,,  and  Invest  the  'surplusage.*  He 
has  no  power  to  create  new  debts  (Mc- 
Oreery's  .Ajppeal,  31  Pa.  Law  J,  230),  con- 
sume any  part  of  the  principal,  nor  change 
the  course  of  descent  by  converting  [>ersonal 
into  real  or  real  into  personal  estate,  with- 
out the  sanction  of  the  orphans'  court,  but 
must  maintain  In  Its  Integrity  and  character 
the  whole  corpus.  In  the  exercise  of  powers 
of  sale,  abuses  are  unavoidable.  Thus,  in 
this  very  estate  the  guardian  sold  a  large 
number  of  valuable  bank  stocks,  with  a  view 
to  relieve  himself  of  Incumbered  real  estate, 
which  bis  wards  were  afterwards  compelled 
to  accept  because  ot  his  UuwlTency.  Such 


Instances  as  this  are  fortunately  of  rare  oc- 
currence. Necessity  compels  their  endur- 
ance, but  opportunities  and  temptations  to 
abuse  will  be  greatly  increased,  without  any 
occasion,  by  concession  to  guardians  of  the 
power  to  borrow.  Injudicious,  improvident, 
or  fraudulent  transactions  will  happen,  and 
the  ward's  property,  pledged  at  an  under- 
value, be  forfeited  for  want  of  redemption, 
when  sale  at  the  market  value  In  the  flrst 
Instance  would  have  averted  the  loss;  and 
difficulties  In  fixing  the  Uabillty  of  guard- 
ians In  such  cases  are  Increased,  to  the 
ward's  great  disadvantage.  These  are  haz- 
ards whl<;h  there  Is  no  reason  to  assume, 
and  can  only  be  prevented  by  the  denial  of 
any  right  to  bwrow,  unless  with  the  ptUtc. 
sanction  of  the  orphans'  court,  llie  occa- 
sions are  so  rare.  In  the  course  of  guardian- 
ship. In  which  borrowing  becomes  necessary 
or  advisable,  either  on  security  of  real  or 
personal  estate,  that  such  a  rule  can  cause 
no  inconvenience.  The  guardian  cannot  en- 
gage In  active  business.  Uls  duty  Is  to 
'hold'  and  'Invest'  Tliere  Is  no  reason  why 
his  power  In  respect  of  borrowing  on  securi- 
ty of  personalty  should  differ  from  bis  re- 
stricted power  over  realty.  There  was  not 
only  no  authority  given  by  this  court  to  bor- 
row, but  an  Implied  prohibition.  The  decree 
was  an  adjudication  (a)  that  petitioner's 
averment  of  sufficient  available  assets  be- 
longing to'  the  estate  with  which  to  make 
tiie  Improvements  was  true;  and  (b)  an  ap- 
propriation of  those  assets  to  that'  purpose, 
which  neither  the  guardian,  nor  those  who 
claim  under  him,  can  now  deny.  As  no  mod- 
ification of  this  decree  was  ever  asked  or 
made,  It  must  be  conclusively  presumed  that 
these  funds  were  used  as  decreed.  Power  to 
convert  a  ward's  personal  Into  real  estate  by 
making  valuable  Improvements  ought  not  to 
be  assumed,  without  sanction,  because  it  af- 
fords the  guardian  an  opportunity  to  act  In* 
dependenUy  of  the  court,  whose  offico*  he  Is, 
alter  the  course  of  descent  or  improve  the 
ward  out  of  his  estate,  contrary  to  the  pol- 
icy of  the  law.  Where  improvements  have 
been  made  judiciously,  the  court  may,  d 
course,  in  its  discretion,  ratlQr  them.  Mil- 
ler's Estate,  1  Pa.  St.  326;  Eberts  v.  Eberts, 
5o  Pa.  St  110;  Killpatrlck's  Appeal,  113  Pa. 
St  46,  5  Atl.  &  But  the  evidence  here  falls 
to  show  that  more  than  the  amount  appro- 
priated by  tills  court  was  needed  in  making 
the  Improvements.  Eighteen  thousand  of 
the  twenty  thousand  dollars  last  borrowed 
was  traced  distinctly  into  another  Invest- 
ment snd  or  edit  therefor  stricken  from  the 
guardian's  final  account  as  illegaL  What 
became  of  the  other  money  borrowed,  has  not 
been  sufficiently  shown.  Bint  the  inconsist- 
ency of  this  transaction  with  the  guardian's 
sworn  statement  and  his  concealment  of  It 
from  this  court  for  so  toi^  a  period,  taken 
In  connection  with  bis  waste  ttf  over  one 
hundred  thousand  dollars  of  tnist  fonds  that 
have  been  placed  In  Us  care,  ore  preguaiU 
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with  suggestion  of  suspIdoiL  Do&e  without 
and  in  defiance  of  antfaotlty,  without  occa- 
sion, and  without  apparent  benefit  to  the 
estate,  it  was  a  paUiatAe  breach  of  trust. 

"2.  Those  who  deal  with  trastees  are  pre- 
sumed to  do  so  with  notice  of  the  legal  lim- 
itations 4fC  their  power;  and.  when  th^  go 
outside  of  this,  do  so  at  their  own  risk.  At>- 
solate  owners  may  do  as  they  iriease  with 
their  property,  so  long  as  they  do  not  in- 
fringe the  laws  of  public  policy;  but  trus- 
tees, whether  bankers,  attorneys,  guardians, 
or  others,  act  In  a  representative  Character, 
and  are  limited  by  the  purpose  of  the  trust 
which  each  holds.  A^ntnlstrators,  execu- 
tors, and  guardians  are  quasi  public  trus- 
tees, with  duties  prescribed  by  law.  Which 
every  one  is  obliged  to  know,  and  notice  of 
whose  character  Is  notice  of  the  limitation 
of  their  power.  The  application  of  this  prin- 
ciple ts  aptly  Illustrated  by  the  case  of  Mu- 
shan'B  Estate,  188  Fa.  St  285,  22  Aa  24. 
An  aecutor,  without  autboMty,  offered  In 
Idedge  stocks  belonging  to  his  trust  to  a 
bank,  with  a  view  to  secure  a  loan,  the  pro- 
ceeds of  which  be  dedared  were  taitended  to 
be  osed  In  the  cratlnuaace  <^  tbe  buslheas  In 
which  his  testatiff  bad  been  engaged^  Trust- 
ing to  these  representations,  without  furtber 
inquiry,  tbe  bank  made  tbe  loan;  and.  pro- 
ceedings baring  been  thereaftet  taken  to 
compd  restoration  of  the  stocks,  It  was  held 
lliat  there  was  enouich  to  put  the  bank  on 
Inquiry,  which  would  have  led  to  a  knowl- 
edge of  the  facts,  and  that  It  was  tbereCen 
a  party  to  the  Meach  of  trust.  The  abBoaet 
of  any  reference  In  the  will,*  said  the  court, 
to  the  firm  ot  James  MarstiaU  &  Co;  oufl^ 
of  Itself  to  have  excited  InqniiT;  But  there 
is  no  evidence  that  they  even  examined  the 
will,  or  made  any  Inquiry  of  tbe  co^oca- 
tors  or  co-legatees  of  James  &£arsball,.Jr.,  or 
consulted  an  attorney  In  reference  to- the 
matter.  They  appeared  to  have  *  tmsted 
alone  to  the  representations  of  James'  Mar- 
shall, Jr.,  and  have  themwlves  to  blame  for 
their  creduU^.  It  would  be  simply  a  prever- 
slon  of  justice  to  h<^  that  In  such  circum- 
stances this  petitioner,  without  any  default 
on  her  part,  should  lose  her  beneficial  Inter* 
est  In  these  stocks.'  An  order  of  restora* 
tlon  was  accordingly  made.  The  facts  are 
substantlaUy  these:  Respondent  dealt  with 
Sir.  Chapman  In  his  representative  character 
as  guardian,  and  with  stocks  known  to  be- 
long to  his  ward.  It  having  been  Informed 
that  the  parpose  was  to  Improve  the  ward's 
real  estate,  respondent  was  bound  to  know 
that  the  guardian  bad  no  power  to  Improve 
without  the  sanction  of  this  court,  and,  when 
talA  that  the  court  had  authorized  such  im- 
provements, was  bound,  In  the  exercise  of 
ordinary  prudence,  to  Inquire  Into  the  extent 
of  tUs  anthorlty.  'Every  man  Is  bound,'  said 
tlie  court  in  Hesslnger  v.  Klntaer,  4  Bin; 
07.  to  take  notice  of  the  record  which  Is 
the  foundation  of  his  title.  If  they  look  into 
the  title  at  all,  the  decree  of  the  orphanar 


court  stares  them  In  tbe  ■  face  at  the  first 
glance;  and.  seeing  the  decree,  they  must 
take  notice,  at  their  peril,  of  the  proceed- 
ings on  which  it  Is  founded.'  Bo,  on  the 
same  iHrlndpIe,  here,  If  respondent  had  ex- 
amined the  record,  which,  as  already  seen, 
be  was  bound  to  do,  It  would  have  found 
that  not  only  was  there  no  authorisation  nor 
occasion  for  a  loan,  but  an  Implied  prohibi- 
tion. In  making  the  last  of  tbe  series  of 
loans,  they  did  not  even  wait,  but  took  the 
risk  of  an  anticipated  ordtt  for  hnprove- 
ment  The  spedflc  purpose  In  making  all 
these  loans  vras  to  provide  means  for  car- 
rying out  alleged  orders  of  court,  made  or 
anticipated,  for  the  Improvement  of  the 
ward's  real  estate.  The  attention  of  the  re- 
spondent having  been  tbos  spedflcally  di* 
rected,  made  ttie  duty  of  Inqidry  the  more  Im- 
perative. If  tbe  gnardtan  had  offered  for 
discount  an  ordinary  pnnntesory  note,  tbe 
bank  would  doubtless  have  made  independent 
Inquiry,  as  In  the  usual  course  of  business. 
Into  tbe  reiponsfbUity  of  tbe  Indorser,  and 
had  at  least  as  much  reason  to  do  so  here,  (n 
respect  to  the  respmUdb^ty  of  this  trust  es- 
tate. Baife  V.  8tlever.  160  Pa.  8t  974,  82 
AtL  003.  The  respondent,  having  thus  bad 
notice  that  the  guardian  was  acting  vrithout 
authority,  and  without  occasion  tOr  a  loan, 
was  a  party  to  bis  breach  of  trust,  and  be- 
came answerable  to  petiOolier  for  the  loss 
wblcli  raanlted." 

D.  T.  Watson  and  Geo.  P.  Hamilton,  for 
appellant  Ed.  B.  Scull,  George  G.  WUson, 
and  Wm.  D.  Evans,  for  appellees. 

PER  OTJBIAM.  There  Is  nothIi«  In  this 
record  that  requires  a  reversal  or  modlflcar 
tlon  of  the  decree.  Tbe  questions  presented 
were  carefully  considered  and  correctly  dis- 
posed of  by  the  learned  presUent  of  the  or- 
phans' court  On  his  oplnlm  tbe  decree  is 
affirmed  and  aiveal  dlsmlsfwwl  at  apf^lantf s 
costs. 

aa  Pa.  St  my 

FBIGKB  T.  8A91B-DBPOSIT  ft  TRUST  00. 

(Supreme  Court  of  Peonsrlvaaia.  Nov.  8, 1897.) 

EiacTHBNT  — Claim  roa  lUPBcvBusicTa— Isdb- 

PBNDBNT  Action  in  Equity. 

After  plaintiff  in  ejectmeat  has  recovered  on 
his  legal  title,  defendant  cannot  bring  an  Inde- 
piendent  suit  In  equity  for  the  value  of  Improve- 
mentB  made  by  him  while  in  possession;  sucb 
alaim  being  enforceable.  If  at  all.  in  the  eject* 
meot  suit,  or  by  way  of  defense  to  any  actios 
for  mesne  profite. 

Aiveal  from  court  of  common  pleas,  Alle- 
gheny county. 

Bin  by  J.  R.  Frlcke  against  the  Safe-Depos' 
it  dc  Trust  C«npaoy,  administrator  d.  b.  n. 
c.  t  a.  of  Arthur  Hobson,  deceased,  to  re- 
cover the  value  of  Improvements  niade  br 
plaintiff  on  certain  land.  From  a  decree  sus- 
taining a  demurrer  to  the  bill,  and  dismissing 
the  same,  plaintiff  appeals.  Affirmed. 


Digitized  by 


Google 


602 


88  ATLAimC  BBFOBIBB. 


Tbe  Un  of  oomplabit  and  the  opinion  o£ 
the  trial  cout  trere  as  fallowa: 

"Bm  of  Complaint 

"To  iiie  Honorable  the  Judges  of  Said  Conrt: 
Yonr  orator  complains  and  says: 

"(1)  That  hy  deed  from  Mary  Ann  Men- 
old  et  aL,  dated  July  12,  1873,  and  recorded 
in  the  recorder's  office  In  and  for  said  county 
of  AU^beny.  in  Deed  Book,  toL  315.  p.  l&e, 
Hannah  Fricke,  the  wife  of  the  plalntiflf  here- 
in, acquired  the  title  to  a  lot  or  idece  of 
ground  sltnate  In  the  Sixteenth  ward  of  the 
ci^  of  Pittsburg,  county  of  Allegheny,  and 
state  of  PennsylTanIa,  being  one  of  three 
lots  marked  'A*  in  the  idan  of  the  snbdiTtslon 
<tf  Union  Park,  attadied  to  the  proceedings  in 
partition  of  the  estate  of  PhUlp  WlneUddle, 
deceased,  at  No.  1  of  March  term,  1872,  in 
the  oriAans'  court  of  Allegheny  county  afore- 
said, and  bounded  and  described  as  follows, 
viz.:  Beginning  on  tbe  sontheriy  side  of  a 
street  fifty  feet  wide  (now  MifOin  street), 
parallel  with  Penn  aTenoe,  at  a  point  distant 
four  hundred  twenty-three  and  '^/leo  (423^1) 
feet  from  Wlnebiddle  street,  at  the  comer  of 
lot  marked  *B'  in  said  plan;  thence  south- 
wardly along  said  lot  B,  at  right  angles 
with  said  street,  two  hundred  Beren^-one 
and  <Vioo  (271.48)  feet,  to  a  point;  thence 
northwardly,  parallel  with  Wlnebiddle  street, 
three  hundred  twenty-^even  and  *o/ioo  027. 
40)  feet,  to  line,  the  street  first  herein  men- 
tioned; and  thence  eastwardly,  towards 
Wlnebiddle  street,  one  hundred  eighty-three 
(183)  feet,  to  the  place  of  beginning.  On  Oc- 
tober 8, 1874,  she,  the  said  Hannah  Prlcke,  to- 
gether with  her  said  husband,  by  deed  of 
said  date,  recorded  in  the  recorder's  office 
aforesaid.  In  Deed  Book,  vol.  827,  p.  319,  con- 
Teyed  the  said  lot  or  piece  of  ground  onto  J. 
L.  and  W.  H.  Hastings,  In  fee  simple. 

"(2)  That  on  December  23,  1875,  the  said  J. 
L.  and  W.  H.  Hastings  executed  and  deliv- 
ered unto  Arthur  Hobson  a  mortgage  on  said 
described  lot  of  ground  to  secure  tbe  pay- 
ment of  the  snm  of  seven  thousand  five  hun- 
dred (f7,500)  dollars;  tbe  said  mortgage  be- 
ing of  record  In  the  recorder's  office  afore- 
said. In  Mortgage  Book,  vol.  218,  p.  106. 

"(3)  That  the  said  Arthur  Hobson  died  on 
or  about  the  4tb  day  of  June,  1877,  having 
flrat  made  his  last  will  and  testament,  duly 
probated,  and  registered  in  the  register's  of- 
fice In  and  for  said  county.  In  Will  Book,  vol. 
20,  p.  215,  wherein  and  whereby,  after  numer- 
ous bequests  and  devises,  he  appointed  James 
A.  Sholea  and  Bella- Hobson  to  be  the  execu- 
tors thereof,  to  whom  letters  testamentary 
of  said  decedent's  estate  were  duly  Issued; 
that  In  and  by  said  last  will  and  testament 
said  Arthur  Hot)son,  Inter  alia,  devised  and 
bequeathed  onto  his  said  executors,  in  trust 
for  certain  purposes  therein  mentioned  and 
specified,  certain  of  his  property,  of  which 
said  property  the  said  mortgage  from  J.  L. 
ami  W.  H.  Hastings,  for  97,600,  upon  said  lot 
of  ground,  was  a  pi^ 


"(4)  That  the  mM  Tames  A.  ShdM  and 
Bella  Hobeon,  ezecntora  of  siUd  Arthur  ^b- 
■on,  deceased.  Issued  a  writ  oi  scire  facias  on 
said  mortgage  for  ¥7.500,  to  No.  278  of  Blarch 
term,  1870,  conrt  of  common  pleas  Na  1  of 
Allegheny  county  aforesaid,  and  on  October 
24,  1878,  a  ju^^nt  was  entered  tiiereln 
against  said  J.  L.  and  W.  H.  Hastinss,  In  fit- 
vor  of  said  James  A.  Sholes  and  Bella  Hob- 
son, execstors  of  said  Arthur  Hobeon,  de- 
ceased, for  the  sum  of  ¥9,147.46;  that  a  writ 
of  terarl  facias  was  Issued  on  said  Judgment 
to  No.  278,  March  term,  1878,  of  said  court, 
and  the  said  lot  or  piece  of  ground  herein  de- 
scribed was  sold  by  the  ^erifl  of  said  county 
to  said  James  A.  Sholes  and  Bella  Hobson. 
executors  of  said  Arthur  Hobson,  deceased, 
and  pursuant  to  said  sale  a  sheriff's  deed  for 
said  lot  of  ground  was  acknowledged  January 
17,  1880,  by  Thomas  H.  Hunter.  Esq.,  the 
then  sheriff  of  said  county,  and  delivered  to 
said  James  A.  Sholes,  one  of  said  execntors 
aforesaid  of  said  Arthur  Hobson,  deceased, 
whl<^  said  sherlfTs  deed  la  of  record  In  tbe 
prothonotary's  office  In  and  for  said  county, 
in  Sheriff's  Deed  Book  (Court  of  Common 
Pleas  No.  1),  vol  4,  pp.  32.  33w 

"(5)  That  upon  a  Uen  for  taxes  assessed  by 
the  dty  of  Pittsburg  against  said  lot  of 
ground  for  the  years  1877  and  1878,  filed  and 
entered  at  No.  25,  September  term,  1881  (D. 
T.  D.),  court  of  common  pleas  No.  1,  In  the 
name  of  said  i^alntlfT,  J.  R.  Fricke,  husband 
of  Hannah  Fii(^e,  the  former  owner, 
amounting  to  the  sum  of  ¥45.66,  a  writ  of 
scire  facias  was  Issued  to  the  first  Monday 
of  September.  1881;  and  service  thereof  wan 
made  tqran  said  J.  R.  -  Fricke,  the  plaintiff 
herein,  who  was  named  as  owner  and  d^end- 
ant  in  said  Hen. 

"(6)  That,  upon  receiving  service  of  said 
writ  of  scire  facias  as  aforesaid,  plalntMT 
gave  the  copy  thereof  left  with  him  by  the 
shertfT.  before  the  return  day  thereof,  to  the 
said  James  A.  Sholes,  executor  as  aforesaid 
of  said  Arthur  Hobsoc,  deceased. 

"(7)  That  on  the  16th  day  of  February,  A. 
D.  1882,  a  Judgment  was  entered  upon  said 
tax  Ifen  and  scire  facias  thereon,  in  default 
of  an  appearance  and  affidavit  of  defense,  for 
the  stun  of  ¥50.23;  that  upon  said  Judgment 
80  entered  a  writ  of  levari  facias  was  Issued, 
returnable  to  the  first  Monday  of  March. 
1882,  and  tbe  said  lot  of  ground  was  sold 
thereon  1^  the  sheriff  of  said  Allegheny  coun- 
ty to  J.  Charles  Dlcken,  Esq.,  for  the  sum 
of  ¥306,  to  whom  a  sheriff's  deed  for  said  lot 
of  ground,  pursuant  to  said  sheriff's  sale,  was 
duly  acknowledged  by  Wm.  McOallln.  Esq., 
the  then  sheriff  of  Allegheny  county,  on  the 
lOtb  day  of  April.  A  D.  1882,  which  said 
sheritTs  deed  was  duly  delivered  to  the  said 
J.  Charles  Dlcken.  Esq.,  and  Is  of  record  in 
the  prothonotary's  office  of  Allegheny  cotmty 
aforesaid,  in  SheritTs  Deed  Book  (Court  of 
Common  Pleas  No.  1)  vol  4,  p.  874,  and  In 
the  recorder's  office  In  said  county  in  Deed 
Book,  voL  478,  p.  45. 
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"(S)  Tbat  the  said  plaintiff  herein,  being 
advised  and  -rerlly  believing  that  the  tifle  of 
the  said  J.  Charles  Dicken,  Sbq..  to  the  said 
lot  of  ground  acquired  aa  aforesaid  virtue 
of  said  sheriff's  sale  and  deed  therefor,  on 
said  tax  lien,  was  an  Indefeasible  title  In  fee 
simple,  purchased  the  said  lot  of  groand  from 
him,  the  said  J.  Charles  Dicken,  Esq.,  and  ob- 
tained from  him,  the  said  J.  Charles  Dicken, 
Esq.,  a  deed  of  conveyance  therefor,  dated 
April  9,  1883;  the  same  being  of  record  In 
the  recorder's  office  aforesaid,  In  Deed  Book, 
ToL  478,  p.  48. 

"(9)  That  the  said  plaintiff  herein,  after 
purchasing  said  lot  of  ground  as  aforesaid, 
entered  Into  the  possession  thereof,  and,  rely- 
ing upon  his  title  thereto,  commenced  the  Im- 
provement thereof.-Hfirst,  the  grading  and 
fllllng  up  of  said  lot  of  ground  In  order  to 
make  the  grade  thereof  conform  to  the  grade 
of  said  Mifflin  street,  on  which  said  lot  abut- 
ted (the  said  lot  being  then  much  below  said 
street  In  grade),  at  the  cost  to  said  plaintiff, 
la  the  grading  and  fllUng  of  said  lot,  of  the 
sum  of  fl,000;  and  the  said  plaintiff,  relying 
upon  bis  said  title  as  aforesaid.  In  the  year 
1888  commenced  the  erection  of  buildings  np- 
on  said  lot  of  ground,  and  from  that  time  un- 
til the  year  1890  he  erected  thereon  twelve 
(12)  brick  dwelling  houses,  at  a  cost  to  hlxo 
of  $30,000;  making  an  aggregate  amount  ex- 
pended hy  said  plahitifl  of  $31,000  in  and 
about  the  Improrement  of  said  lot  or  piece  of 
ground. 

"(10)  T^at  the  said  James  A.  Sholes  died  on 
or  about  the  lOtb  day  of  December,  1888.  and 
the  said  B^a  Hobson  died  on  or  about  the 
17tb  d^  of  March,  1S90,  and  the  said  Safe- 
D^oslt  &  Trust  Company  was  duly  appoint- 
ed by  the  register  of  All^bfiny  coun^  afore- 
said administrator  de  bonis  non  cum  testa- 
mento  annezo  of  the  estate  of  the  said  Ar- 
thur Hctbson.  deceased,  and  as  such  the  said 
Saffr-Deposlt  A  Trust  Company  took  upon 
Itadf  the  du^  of  executing  the  trusts  men- 
tioned and  contained  In  the  said  last  will  and 
testament  of  the  said  Arthur  Hobson,  de- 
ceased, and  ts  now  in  the  possession  of  said 
trust  estate. 

"(ll)  That  the  said  defendant,  admlnlstmr 
tor  de  bonis  non  cum  testamento  annexo  of 
the  estate  of  the  said  Arthur  Hobson,  de- 
ceased, commenced  an  action  of  ejectment, 
at  No.  224  of  Felmiary  term,  .1802,  of  the 
court  of  common  pleas  No.  3  of  Said  coun^, 
against  this  plaintiff,  J.  B.  Fricke,  and  oth- 
ers, tenants  then  In  the  poraesslon  of  the 
said  lot  of  ground  and  the  said  twelve  dwdl- 
Ing  bouses  erected  th«wn,  for  the  recovery 
of  the  said  lot  of  ground  so  aa  aforesaid  In 
the  possession  of  the  plaintiff  and  his  said 
tenants,  on  the  ground  that  tb.e  said  taxes 
for  the  years  1877  and  1878.  not  having  been 
assessed  in  the  name  of  the  registered  own- 
ers. J.  L.  and  W.  H.  Hastings,  and  the  pro- 
ceedings not  having  been  taken  against  them, 
the  said  sheriff's  sale  on  said  tax  lien  passed 
no  title  to  3.  Charles  Dicken,  Bsq.,  the  pnr* 


chasa,  and  the  title  of  tAe  encutor  of  the 
estate  of  the  said  Arthur  Hobson,  deceased, 
acquired  by  virtue  of  said  proceedings  and 
sherifTs  sale  on  said  Hastings*  mortgage, 
was  not  devested  thereby;  that  the  said  a<y 
tlon  of  ejectment  was  tried  In  said  court,  and 
a  verdict  bi  favor  of  said  Safe-Des>ortt  & 
Trost  (Company,  administrator  as  aforesaid, 
was  rendered  therein  on  the  2d  day  of  June, 
1892,  upon  which  verdict  a  Judgment  was 
entwed  on  the  2d  day  of  October.  1892;  that, 
upon  an  appeal  by  this  plaintiff  to  the  su- 
preme court  of  Pennsylvania  from  the  judg- 
ment of  said  court  of  common  pleas  No.  8, 
said  Judgment  was  afBrmed  (2S  Atl.  53<^,  and 
the  said  defendant  herein  thereby  recovered 
the  possession  of  the  said  lot  of  ground,  to- 
gether with  all  of  the  said  buildings  and  Im- 
provements erected  and  made  thereon  as 
aforesaid  by  the  plaintiff  herein. 

"(12)  The  plaintiff  avers  that  dming  the 
eight  years  and  upwards  that  be  was  In  pos- 
session of  said  lot  of  grcmnd,  to  wit,  from 
April,  1883,  until  the  ccHumencement  of  said 
action  of  ejectment,  in  December,  1891,  bis 
said  possession  of  said  property  was  undis- 
puted by  said  defendant  herein  and  its  prede- 
cessors in  said  trust,  or  any  of  the  benefi- 
ciaries under  the  said  last  will  of  said  Ar- 
thur  Hobson.  deceased;  that  be  had  no  no- 
tice  or  knowledge  during  said  time  from  any 
party  Interested  as  aforesaid  In  said  proper- 
ty, or  from  any  other  penon  or  persons,  that 
his  title  thereto  was  dtfectlTe;  that  In  the 
erection  of  said  buildings  on  the  said  lot  of 
ground,  and  in  the  ""ww^g  of  all  InqiroTO- 
ments  thereon  daring  the  said  time,  he  acted 
bona  fide  and  innocently,  relying  on  his  said 
title  and  possession  acquired  by  him  as  afore- 
said under  and  by  virtue  of  said  sholflls  sale 
on  said  tax  lien,  azid  the  conveyance  to  falm 
as  aforenUd  by  the  said  J.  C!faarles  Dicken, 
Bsq.,  as  an  indefeasible  tlQe  in  fee  iln^  In 
■aid  lot  of  groui^. 

'*(1S)  Tbat  the  said  btdUUngs  and  improve- 
ments  erected  and  placed  upcm  said  lot  of 
ground  by  the  plaintiff  as  aforesaid  were 
such  as  wtxe  reasonable  and  pn^r  for  Qxe 
Improvement  of  said  property,  and  have  oon- 
fenred  a  substantial  benefit  on  the  said  estate 
of  the  said  Arthur  Hotnon,  deceased.  In  the 
hands  of  said  defendant,  in  trust  as  afore- 
said, and  have  mhanced  and  increased  the 
value  of  the  said  lot  of  ground  to  the  full 
amomU  of  the  coat  tho^of  eTpeoAeH  by  this 
plaintiff,  to  wit,  the  sum  ci  $31,000. 

"04)  Plaintiff  avers  that  said  defendant, 
administrator  as  aforesaid,  la  eqnl^,  and  by 
ri^^t  and  Justice,  should  pay  to  him,  the  said 
lAalntiff,  the  afbresaid  value  of  the  said 
buildings  and  ImprovemenbB  erected  and 
made  aa  aforesaid  by  him  on  said  lot  of 
ground. 

"Your  ora:^,  having  no  adequate  remedy 
at  law,  therefbre  prays  relief  as  follows: 
First,  that  an  account  be  taken  ot  the  cost 
and  value  of  the  sold  buildings  and  Improve- 
meata  erected  and  made  1^  said  plaintiff  on 
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aaid  |ot  or  piece  of-gnnmd  daring  tbe  time  he 
was  In  the  possession  thereof  as  aforesaid; 
second,  that  by  a  decree  of  your  ;bonorable 
court  the  said  defendant,  adnUnlatrator  de 
bonis  non  cum  testamento  annexo  of  the 
last  will  and  testament  of  the  said  Arthur 
Hobeon,  deceased*  be  required  to  pay  .to  your 
orator  the  value  of  said  buildings  and  Im- 
provements;  third*  and  that  your  orator  be 
granted  such  further  and  other  n^lef  arf  to 
your  bonwatde  court  may  seem  -meet  and 
Just." 

"OidnloD  of  the  Oonit  (Mcdnng,  J.). 

'Under  the  case  as  presented  by  the  VOl,  It 
Is  clear  that  the  plaintiff  has  no  cUiIm  other 
than  such  as  it  was  his  right  and  datr  to  en- 
force dther  upon  the  trial  of  the  ejectment 
(if,  as  he  claims,  the  act  of  1842  applies),  or 
war  of  defense  to  an  action  for  mesne 
profits.  The  defendant  here  (plaintiff  In  the 
ejectment)  recovered  npon  a  legal  title,  and 
cannot  be  bronght  into  equlQr  and  made  to 
account  for  the  value  of  the  Improronents. 
The  demurrer  should  be  sustained,  and  the 
Mil  dismined,  at  plalntUTs  costs.  And  now, 
to  wit.  June  19.  3S87,  It  Is  ordered  and  de- 
creed that  the  demoirer  In  this  case  be  sus- 
tained and  tbe  UU  dismissed  at  plaintiff's 
costs." 

8.  A.  &  Chas.  M.  Johnston  and  O.  8.  Fe^ 
terman,  for  appellant  Thomas  M.  Marshall 
and  A.  M.  Imbrl^  for  appellee. 

PER  CURIAM.  The  learned  Judge  of  the 
court  below  was  clearly  right  ta  sustaining 
the  demurrer  and  dismissing  the  bill  at  tdaln- 
tUTs  costs.  For  reasons  given  In  his  <q>lnlon, 
the  decree  Is  affirmed  and  KCffoal  dismissed  at 
mipellant's  costs. 

(isi  Pa.  St.  nw 

In  re  JAMISON'S  BSTATD. 

AK>eftl  of  MARKER  «t  aL 

(Supreme  Court  of  Peansylvania.  Not.  8*  1897.) 

HusBAifD  ASD  Wirs— Pkbpekhino  Clatm  or  WiPB, 

As  aBsignment  of  property  by  one  to  his 
wife,  who  bad  a  separate  estnte,  and  had  given 
therefrom  to  him  more  than  he  assigned  to  her. 
Is  valid  against  his  creditors. 

Appeal  from  court  of  common  pleas,  West- 
moreland county. 

Accounting  by  Armstrong  Jamison,  exec- 
utor of  James  Jamison,  deceased.  From  a 
decree  affirming  a  report  of  tbe  auditor  to 
distribute  the  funds  in  the  bands  of  the 
executor,  distributing  to  Lizzie  Jamison, 
wife  of  8.  H.  Jamison,  son  of  said  Jam«i 
Jamison,  his  interest  In  the  estate  of  his 
father,  which  he,  while  insolvent,  had  assign- 
ed to  her,  N.  H.  Markham  &  Sons,  Judgment 
creditors  of  said  8.  EL  Jamison,  appeaL 
Affirmed., 

A  part  of  tbe  report  of  the  auditor,  and  the 
opinion  of  the  court  on  overruling  exceptions 
to  tbe  auditor's  report,  are  as  follows: 


Auditor's  Report 

'  "Tbe  account  of  Armstrong  Jamison,  ttie 
executor  of  James  Jamison,  shows  that' he 
bad  realized  from  the  decedent's  estate,  aft- 
er payment  of  debts,  the  sum  of  dollars, 

out  of  the  personal  property,  and  afterwards 
realized  on  tbe  sale  of  the  realty,  to  wit. 
a  lot  In  Pleasant  Unity  and  a  farm  In  Llgo- 
nier  township,  which,  with  various  surchar- 
ges, made  dollars  for  distribution.  The 

win  of  tbe  decedent  converted  his  estate 
into  personalty.  In  tbe  distribution  there 
are  but  two  serious  questions  to  be  consid* 
ered: 

"First  The  distribution  of  the  share  of 
Samuel  Ja;nIson.  And  in  consideration  of 
the  matter  a  large  amount  of  tratimony  has 
been  taken,  and  many  authorities  hare  been 
cited  and  examined.  PreTlous  to  tbe  act  of 
1848  there  could  bare  arisen  no  question  as 
to  whether  Llssie  Jamison,  tlie  wife  of  Sam- 
xuA  H.  Jamison,  had  any  standing  wbatover 
In  pressing  her  claim  to  participate  in  tbe 
share  of  her  husband  In  bis  father's  estate. 
The  act  of  U48(  with  the  long  line  of  ded* 
Blons  under  It,  together  witb  the  acts  of 
18S1  and  1887,  hare  placed  tbe  rights  of  mar- 
ried women  in  Pennsylvuila  In  a  very  differ- 
ent legal  position  than  tb^  enjoyed  previ- 
ous to  their  passage.  Before  tbe  act  of  1887 
tbe  Interrentlon  of  a  third  party  as  trustee 
for  the  feme  corert  was  requisite  to  secure 
her  separate  estete  when  she  desired  to 
make  inTestnents  other  than  In  real  estate. 
Since  that  act  a  married  woman  may  enjoy 
her  own  estate  as  she  may  see  proper.  She 
may  invest  It  so  as  to  secure  Its  Increase  or 
loss;  she  may  do  anytbihg  witb  It  that  her 
husband  may  do  with  his  own  estate.  In 
other  words,  her  property  is  abscdutely  her 
own  while  living,  and  may  be  devised  as  she 
thinks  proper  after  her  death,  subject  to  the 
laws  relating  to  decedent's  estate.  Tlie 
feme  covert  may  loan  to  any  person  her 
money,  her  husband  not  even  excepted;  and 
It  surely  is  not  presuming  too  much  to  say 
that  the  wif^  will  more  quickly  loan  her 
property  to  h&e  liusbaud  than  to  any  other 
person,  ^e  following  quotation  Is  from 
End.  &  R.  Mar.  Worn.  p.  250,  1 12:  *Nothlng 
can  be  more  natural  than  that  she  will  lend 
her  money  to  her  husband,  and  that  be  will 
give  her  a  security  for  it  whenever  be  sees 
financial  emlxarrassment  approaching.  Such 
loans  and  securities  are  sanctioned  by  nu- 
merous declslona  She  has  the  same  right 
to  loan  to  him  as  to  a  stranger.  It  is  as  law- 
ful for  him  to  secure  that  loan  as  any  other.' 
End.  &  R.  Mar.  Wom.  p.  250,  i  12.  See,  also, 
Lahr'B  Appeal,  80  Pa.  St  507.  It  Is  further 
held  that,  where  the  feme  covert  has  given 
as  a  gift  or  present  her  personal  property  to 
her  husband,  the  burden  of  proof  must  be 
upon  him  to  show  that  It  was  a  gift  In  this 
case  It  is  .upon  the  clalmanta  who  claim  ad- 
versely to  her  Interest  The  following 
quotation  In  support  of  this  proj^ltlon  Is 
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from  BndUdi  (pace  257,  S  IS) :  'At  common  law, 
while  a  wife  may,  If  she  choose,  In  the  ab> 
fence  of  reetrainlng  proTlslone  In  the  deed 
under  whlcb  she  holds  personal  property  to 
her  sole  and  separate  nte,  give  the  prox>erty 
to  her  hnsband,  yet  there  Is  no  presumption, 
where  he  has  received  It.  that  she  has  done 
so.  The  burden  of  proof  Is  upon  him.  and, 
falling  to  establish  the  fact  of  a  ^ft,  he  Is 
h^d  accountable  aa  a  trustee  for  her  In  re- 
spect of  the  property  tbna  received  1^  him. 
Since  the  aot  of  1848,  this  doctrine  applies  to 
the  corpus  of  all  the,  wife's  separate  per- 
sonal property.  He  is,  therefore,  In  every 
snch  case,  bound  by  legal  implication,  and 
without  any  special  promise  to  that  effect,  to 
return  the  money  to  her,  even  though  he  re- 
ceived It  with  her  assent  Whilst,  therefore, 
with  reference  to  property  of  the  wife  re- 
ceived yj  the  husband  with  her  consent,  he 
Is  presumed  to  be  her  debtor  to  the  amount 
thereof,  without  any  promise  to  repay,  In 
order  to  charge  him  with  Interest  thereon, 
*  *  *  It  requires  an  explicit  undertaking 
on  his  part  to  that  effect.  •  •  •  Of  course, 
where  the  husband  agrees  to  pay  Interest,  or 
the  clrcnmstances  proved  show  aa  intention 
to  create  the  ordinary  relation  of  debtor  and 
creditor,  he  Is  liable  for  Interest'  There 
therefore  can  be  no  qu^tlon  as  to  this 
branch  of  the  case.  If  Lizzie  Jamison  loan- 
ed, or  even  gave,  money  to  her  husband,  she 
Is  entitled  to  recover;  and  the  evidence 
shows  no  gift  or  present  (tf  It  to  him  such 
as  will  prevent  a'  recovery. 

"A  second  phase  Is  now  reached.  What  right 
had  her  husband  to  malie  a  preferred  creditor 
of  his  wife?  FKkn  the  decislona  and  the  au- 
thorities above  cited  we  see  that  a  married 
woman  has  a  dear,  ilsftt  to  do  with  her  own 
as  she  plenses.  If  she  were  deprived  of  the 
legal  right  to  become  In  necessity  a  preferred 
eredltOT,  the  whole  legal  fabric  as  to  her  rights 
to  kwn  her  money  to  her  husband  would  be 
defeated.  But  even  hare  we  have  the  an- 
thority  of  Bndllch  (Qid,  ft  It  Mar.  Worn.  p. 
246,  §  207)  and  Wilson  v.  Sllkmsn,  97  Pa.  St 
S09:  That  where  the  husband  is  hidebted  to 
his  wife  and  to  others,  he  may,  by  cmf eas- 
ing judgment,  prefer  hee  to  his  other  cred- 
itors, the  some  as  he  might  prefer  one  of 
the  latter  to  the  rest  of  them;  and  the  mere 
fact  thgt  the  judgment  confessed  Indudes  In- 
terest on  the  loan,  when  there  was  in  fact  no 
agreement  that  the  sum  loaned  should  bear  In- 
terest, does  not  make  it  fraudulent  as  against 
other  credltws.  But  us  between  the  wife  and 
the  husband's  creditors  at  the  time  of  the  c<m- 
fessing  of  such  Judgm«it,  the  burden  of  prov- 
ing a  good'  consideration  for  it  rests  with  her.' 
In  the  light  of  the  above  authorities,  the  ques- 
tion now  is  reached,  did  Lizzie  Jamison  have 
et-tate  of  her  own,  and.  If  so,  how  much  of 
the  same  did  she  loan  to  ber  husband,  Samud 
Jamison?  The  account  of  David  Myers,  guard- 
ian of  Uz^e  Jamison,  formerly  Lizzie  Sbef- 
fler,  shows  that  previous  to  her  marriage  he 
gave  to  her  at  one  time  $00,  and  that  after* 


wards,  and  before  her  marriage,  an  order 
of  the  or[dians*  court,  he  gave  to  ber  the  sum 
of  $200,  to  procure  for  her  a  wedding  outfit 
Some  testimony  was  takea  as  to  what  became 
of  this  money,  but  the  $90  that  was  given  to 
her,  and  the  $200  for  the  outfit,  certahily  could 
not  have  been  given  or  loaned  to  Samuel  Jami- 
son. It  Is  to  be  taken  for  granted  that  the 
money  so  given  her  was  used  In  compliance 
with  the  court's  order,— 1.  e.  to  procure  a  wed- 
ding outfit,— and  more  especially  so,  as  her 
guardian  testified  that  after  giving  her  the 
money  he  saw  in  her  possession  clothing  for 
the  wedding.  Now,  r^ectlng  all  claim  to  any 
of  the  mon^  paid  to  Lizzie  Jamison  by  her 
guardian  previous  to  ber  marriage,  it  appears 
by  the  settlem^t  he  made  with  her  (in  which 
her  husband  Joined),  recorded  in  Deed  Book, 
volume  148,  p^  655,  on  the  21st  day  of  April, 
1887,  that  be,  oa  the  ISth  of  February,  1885. 
gave  to  ber  $200,  on  the  1st  of  July,  1885,  $25, 
Qu  the  27tb  of  October,  1886,  $20,  on  the  aSd 
of  January,  1886,  $26,  and  on  the  18th  of  Feb- 
ruary, 1887,  $225.77.  Out  of  the  first  money 
so  received  the  testimony  shows  that  she  par- 
chased  furniture  to  the  amount  of  $50,  and 
that  the  rest  of  this,  as  well  as  the  subsequent 
moneys  received,  she  gave  to  her  husband;  that 
cut  of  this  money  a  horse  was  purdused  tov 
her,  and  by  her  direction,  which  horse  was 
afterwards  traded  fbr  another  horse  and  $60, 
with  some  one  In  Dmegal.  The  boot  money, 
$60,  was  then  given  to  her  husband.  This 
horse  was  afterwards  traded  with  David  My- 
ers, her  former  guardian,  and  $140  to  boot, 
wfaldi  sum  was  given  to  her  husband,  and 

this  borse  was  afterwards  sold  to  Wal- 

thour,  at  Manor,  for  $200,  and  this  money, 
too,  was  given  or  loaned  to  ber  husband.  The 
testimony  of  Lizzie  Jamison  shows  that  James 
Jamison,  the  father  of  Samuel  Jamison,  gave 
her  the  sum  of  $400  while  living  on  his  farm, 
and  an  inspection  of  th^  eocecutor's  account 
shows  tbat  be  has  taken  <a%dit  for  $400  on  a 
note  given  by  her  husband  and  hers^f  to 
James  Jamison,  the  decedent  It  makes  no 
difference  how  she  received  the  money  loaned 
her  husband  so  long  as  it  was  ber  own  money. 
If  she  then  loaned  It  to  h^  husband,  she  Is  en- 
titled to  repayment  Now,  taking  all  these 
sums,  and  calculating  the  Intereat  thereon  at 
six  per  cent  direct  the  sum  of  $1,700.23  la 
found  to  be  the  amount  now  due  to  Uzzle 
Jamison  by  ber  husband.  It  has  heen.  con- 
tended before  the  auditor  that  tbese  various 
sums  received  by  her  went  towards  keeping 
herself  and  family.  James  Jamison  was  a 
man  of  means,  and  an  ln^)ectlon  of  the  ac- 
count filed  by  his  executor  shows  tbat  be,  in 
his  lifetime,  .gave  to  his  children  various  sums, 
and  among  them  to  Samuel  at  cne  time  $100 
and  at  another  $617.75,  for  which  he  took  his 
notes.  While  no  evidence  whatever  has  been 
offered  as  to  the  time  this  money  was  given 
by  blm,  It  certainly  is  a  fair  Inference  that  he 
did  not  give  It  to  him  while  his  son  was  a 
member  of  his  own  household,  and  more  likely 
tUac  U  was  given  after  Samuel  was  married; 
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and.  If  (TOch  Is  cMTect,  then  It  would  be  used 
to  support  bla  family.  There  Is,  boweTer,  no 
evidence  that  Mrs.  Jamison  used  ber  money  In 
keeping  tbe  family,  eccepting  tbe  purchase  of 
furniture,  which  Is  not  Included  in  tbe  amount 
allowed  to  her.  Further,  Samuel  Jamison  con- 
fessed Judgment  to  bis  wife  for  ¥2,159.58,  at 
No.  787,  August  term,  1893.  This  judgment 
was  entered  upon  tbe  19th  d^  of  July,  1808, 
the  same  day  that  the  asslgmnent  of  his  in- 
terest In  his  fathCT's  estate  to  bis  wife  was 
made  and  recorded.  The  note,  it  was  testified, 
was  made  up  by  several  other  notes  and  in- 
terest computed,  and  th«i  Included  In  the  new 
note  until  the  amount  of  tbe  last  note  was 
reached,  which  was  then  entered.  It  does  not 
seem  right  that  in  tbia  way  compound  interest 
should  be  computed  between  a  husband  and 
wife  for  a  long  series  of  years  to  the  detriment 
of  o&er  creditors.  Jt  so,  then  in  a  series  of 
years  every  month  a  little  more  money  might 
be  advanced,  a  new  calculation  made,  and  the 
Interest  thereon  so  computed  would  not  be 
just  If  this  were  true,  then  the  law  of  mar- 
ried women  and  tbe  decisions  of  our  courts 
could  be  used  to  promote  the  greatest  kind  of 
frauds.  The  position  has  been  taken  that, 
whatever  moneys  Lizzie  Jamison  has  loaned  or 
given  her  husband,  and  the  gains  by  the  sale 
and  trade  of  her  borse,  should  be  returned  to 
her,  with  interest  thereon  from  tbe  date  of 
each  transaction,  as  near  as  can  be  ascertain- 
ed. Tbe  assignment  was  to  secure  her  rights, 
and  If  Samuel  Jamison  made  error,  end  con- 
fessed Judgment  for  what  might  not  be  fairly 
dne  to  fals  wife,  yet  what  Is  due  to  ber  must 
not  be  taken  from  her  by  his  act** 

Opinion  of  tbe  Comrt 

"We  discover  no  substantial  error  In  tbe 
report  of  tbe  auditor.  The  allegation  that 
the  Judgment  confessed  by  S.  H.  Jamison  to 
his  wife  was  collusive  was  tbe  excuse  for  tbe 
inquiry  Into  its  validity.  Tbe  question  Is  not 
whether  It  was  erroneous,  but  whether  It 
was  fraudulent  and  dishonest,  and  given  with 
Intent  to  hinder  or  delay  creditor*.  The'  au- 
ditor has  found  that  the  transaction  was  an 
honest  one,  and  that  the  assignment  of  the 
Interest  was  In  good  faith,  and  for  a  valua- 
Me  consideration.  Tbe  evidence  certainly 
shows  that  the  wife  bad  a  separate  estate, 
and  that  she  bad  given  her  busbaod,  at  vari- 
ous times,  sums  which  aggregate  more  than 
hlB  Interest  In  tbe  estate.  This  is  sufficient 
to  snpport  the  assignment,  and  Is  decisive  of 
the  controversy  wltb  tbe  attaching  creditors. 
As  we  view  it,  It  Is  unnecessary  to  Inquire  in- 
to tbe  Judgment,  ai^  bumaterlal  whether  it 
was  given  for  more  than  was  owing  by  the 
husband.  The  contesting  creditor  is  not  prej- 
udiced by  tbe  giving  of  the  Judgment.  It  Is 
not  claimed  that  the  Judgment  was  a  lien. 
The  claim  here  Is  based  on  the  assignment  by 
the  husband  of  bis  interest  in  bis  father's  es- 
tate. The  uncontradicted  evidence  Justifies 
tbe  findings  of  the  auditor,  and,  as  he  was  in 
the  better  position  to  pass  on  the  credibility 


of  the  witnesses,  his  ftndbvB  fact  dagfat 
not  to  be  dlstarbed.** 

B.  A.  Kline,  Geo.  B.  Rumbaugb,  and  H.  B. 
Markor,  for  appelUuta.'  John  &  Steel,  for 
appdlee. 

PER  CURIAM.  We  find  nothing  In  the  rec- 
ord to  Justify  either  a  reversal  or  modifica- 
tion of  tbe  decree.  Nor  do  we  think  there 
is  anything  In  either  of  the  specifications  of 
error  that  requires  discussion.  On  the  facts 
found  by  tbe  learned  auditor,  and  approved 
by  tbe  court,  the  decree  Is  affirmed,  and  ap- 
peal dlsmlsBed,  at  appellanti^  coeta. 


LBWI8  et  aL  T.  LINDBK  STBUL  tX>.  et  al. 

(Siqireme  Coort  of  Pennsylvania.    Nov.  8, 
18970 

KscsivBRa — Distribution  ow  Funds — Priohitibs. 

The  receiver  of  a  mannfactaring  corpora- 
tion was  authorized  to  operate  the  works,  and  to 
borrow  $30,000,  securing  the  same  by  receivers' 
certificates,  which  shoohl  be  a  lien  on  the  per- 
sonal proper^  and  earnings  of  die  company  prior 
to  all  other  cuinis.  Tbe  petitimi  of  his  ancoessor 
for  right  to  issue  $70,000  of  additional  certifi- 
cates asked  that  the  same  be  made  a  prior  lien, 
as  in  case  of  tbe  old  certificates;  but  the  order 
granting  tbe  petitkm  contained  no  such  pro- 
virion.  The  receiver  thereafter  Issued  $K>.000 
of  new  certificates,  using  130,000  thereof  to  pay 
off  tbe  old,  and,  in  addition  to  the  amount  bor- 
rowed, contracted  Hl^OOO  of  indebtedness  for 
necessary  mato'ials.  fieU,  that  the  holders  of 
tbe  new  certificates  had  no  priority  over  tiie 
creditors  who  furnished  such  materials. 

Appeal  from  coml  at  common  ideas,  Alle- 
gheny  county. 

BUI  by  W.  J.  Lewis  and  another  against 
tbe  Linden  Steel  Company  tot  the  appoint- 
ment of  a  receiver.  The  prayer  was  grant- 
ed, and  thereafter  an  auditor  was  anwlnted 
to  distribute  a  balance  In  the  hands  of  the 
receiver.  From  a  decree  dismissing  excep- 
tions to  the  auditor's  supplemental  report,  In 
which  distribution  was  made  according  to  the 
opinion  of  the  court  dellv«%d  on  sustaining 
exceptions  to  the  first  report,  the  Second  Na- 
tional Bank  of  Pittsburg  appeals.  Affirmed. 

The  auditor's  first  report,  the  opinion  of  the 
common  pleas  sustaining  exceptions  thereto, 
the  supplemental  report  and  exceptions  th«e- 
to,  and  the  final  decree  dismissing  said  exc^ 
tlons,  v«e  as  follows: 

Report  of  the  Auditor. 

"To  the  Honorable,  tbe  Judges  of  Said 
Court:  The  undersigned  auditor  appointed 
by  your  honors  to  make  distribution  of  tbe 
balance  shown  by  tbe  account  of  the  receiver 
In  this  case  to  and  among  th6  parties  entitled 
thereto  respectfully  represents  that,  after  no- 
tice to  all  parties  in  interest,  he  met  the  varl- 
Otis  parties  at  his  ofllce  on  Monday,  Novem- 
ber 16, 1896,  at  8  o'clock  p.  m.,  and  at  various 
times  thereafter  by  adjournments,  as  appears 
from  the  minutes  ot  proceedings  and  testl- 
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mony  netnnied  herewith.  There  Is  no  conflict 
of  tratlmony  In  this  csase»  and  the  teitlmony 
taken  hy  the  auditor  shows  that  on  February 
11, 1805,  Henry  Warner  was  appointed  receiv- 
er of  the  Linden  Steel  Company,  which  oper^ 
ated  a  manufacturing  plant  In  the  city  of 
Pittabarg,  and  was  engaged  In  the  manufac- 
ture of  various  binds  of  steeL  On  February 
16,  1895,  the  receiver  presented  his  petition 
asking  to  be  allowed  to  operate  the  works  In 
whole  or  In  part,  and  an  order  was  made  al- 
lowing him  to  operate  these  works  until  the 
2d  day  of  March,  1895.  On  March  2,  1895, 
another  order  was  made,  allowing  him  to  con- 
tinue operations  for  three  montliB  after  that 
date.  On  June  1,  1805,  a  further  order  was 
made  antiioriziug  the  receiver  to  operate  the 
plant  of  the  Linden  Steel  Company  for  six 
months  or  until  farther  order  of  the  court 
The  receiver  also  presented  to  court  a  peti- 
tion asking  to  he  allowed  to  borrow  money 
to  be  used  In  operating  the  plant,  and  on 
June  17,  189^  the  court  made  an  order  au- 
thorizing the  receiver  to  borrow  a  sum  not 
to  exceed  $30,000  tot  that  purpose,  and  to 
secure  the  payment  of  the  money  so  borrow- 
ed by  Issuing  receivers'  certificates  tn  the 
form  prescribed  in  that  order.  This  order 
provides  that  the  'said  certificates  shall  be  a 
Hen  ni>on  the  personal  property  and  eamlogs 
of  the  Linden  Steel  Company  In  possession  of 
the  receive,  prlw  In  right  to  all  other  claims 
thereon,  and  shall  be  first  payable  th^eout.* 
By  an  order  of  June  29.  1895,  the  form  of  the 
recelvprs*  certificates  provided  In  the  order  of 
June  17,  1805,  was  changed,  but  no  otb» 
change  was  made  In  the  order.  Mr.  Warner, 
as  receiver,  issued  certificates  to  the  amount 
of  ^,000.  He  continued  to  operate  the 
works  until  the  early  part  of  September,  lSti5, 
when  he  died,  and  .  on  September  — ,  1895, 
Charles  F.  Wells  was.aKwInted  his  successor. 
On  October  12,  1895,  Mr.  Wells,  as  recover, 
pres^ted  his  petition  to  this  court,  setting 
forth  the  condition  of  the  works,  and  alleging 
ttiat  it  would  be  for  the  best  Interests  of  all 
roncerned  to  authorize  the  receiver  to  Issue 
additional  certificates  like  unto  those  hereto- 
fore issued,  and  not  exceeding  the  sum  of 
f70K)00;  and  in  the  prayer  of  ills  petition  he 
asked  that  'such  certificates  should  be  a 
lien  upon  the  personal  property  and  earnings 
of  the  Linden  Steel  Company  In  possession  of 
the  receiver,  and  prior  In  right  to  all  other 
claims  thereon,  and  shall  be  first  payable 
thereout'  On  October  26,  1885,  the  court 
granted  Charles  F.  Wells,  as  recover,  author- 
ity to  issue  certificates  to  the  extent  of  ?70,- 
000,  making  the  following  order:  'It  is  now 
ordered,  adjudged,  and  decreed  that  the  said 
recover  be,  and  he  is  hereby,  authorized  and 
empowered  to  Issue  receivers'  certlflcates,  of 
the  form  In  said  petition  set  forth,  and  to  an 
amount  not  exceeding  seventy  thousand  dol- 
lars, and  in  such  sums,  and  for  such  time, 
and  with  such  rate  of  Interest  not  exceeding 
■Ix  (6)  per  eentum,  as  the  receiver  may  deem 
proper;  and  that  said  receivers'  certificates 


may  be  Issued  by  the  receiver  for  borro\vlng 
money,  or  given  for  materials  purchased,  or 
otherwise  issued  as  he  shall  deem  proper  In 
the  condition  of  the  business  of  the  Linden 
Sted  Company.*  Mr.  Wells  continued  to 
operate  the  works  until  about  July,  1S86. 
After  being  authorized  to  Issue  certificates,  as 
above,  Mr.  Welto  Issued  certificates  to  the 
amount  of  $65,000.  With  the  proceeds  of 
these  certificates  he  lifted  and  retired  the 
130,000  of  certlflcates  Issued  by  the  former 
receiver,  and  the  balance  he  us^  In  the  oper- 
ation of  the  works.  In  addition  to  the  sum 
borrowed,  the  receive  incurred  debts  In  oper- 
ating the  plant  amounting  to  $11,486.36. 
These  debts  were  all  Incmred  for  suf^llee 
furnished  to  the  receiver,  and  used  by  him  In 
the  operation  of  the  works,  but  no  receivers' 
certificates  were  Issued  by  the  receiver  to  any 
one  for  supplies.  The  only  use  made  of  them 
was  In  borrowing  money. 

"One  question  raised  In  this  case  Is  that  the 
parties  who  have  thus  furnished  supplies  to 
the  receiver,  which  have  been  used  In  the 
operation  of  the  works,  and  hare  been  neces- 
sary to  their  operation,  claim  that  they  are 
entitled  to  be  paid  pro  rata  with  the  receiv- 
ers' certlflcates  Issued  as  aforesaid;  while 
the  holders  of  receivers'  certificates  claim 
that  the  whole  balance  In  the  hands  of  the 
receiver  shall  be  applied  to  their  payment 
and  no  part  of  It  should  be  applied  to  what 
may  be  called  the  ^opea  book  accounts.*  An- 
other claim  made  before  the  auditor  is  that 
of  Naylor  &  Co.,  who  claim  a  preference.  In 
December,  1895,  Naylor  &  Co.  made  a  con> 
tract  with  the  receive,  Mr.  Wells,  to  supply 
to  him  3,500. tons  of  Bessoner  pig  iron  at  the 
rate  of  $12.75  per  ton,  to  be  delivered  month- 
ly, 500  tons  per  month.  They  continued  de- 
livering the  metal  called  for  by  the  contract 
the  last  delivery  being  made  on  May  2C, 
1896,  when  all,  or  nearly  all,  of  the  metal 
called  for  by  the  contract  had  been  dellv^ed 
to  the  receiver.  For  the  metal  delivered  dur- 
ing the  months  of  April  and  May,  1896,  there 
was  a  balance  due  Naylor  &  Co.  of  the  sum 
of  $8,162.33.  On  July  1,  1896,  Naylor  &  Co. 
presented  their  petition  to  this  court,  setting 
forth  the  contract,  and  the  fact  that  part  of 
the  pig  Iron  delivered  during  April  and  May, 
1896,  as  set  forth  In  said  petition,  was  still 
unpaid  for;  that  they  had  demanded  pay- 
ment for  the  same,  but  had  never  received  it; 
that  a  large  portion  of  the  Bessemer  pig  iron 
so  sold  and  delivered  to  the  receiver  was  atUl 
In  the  metal  yards  of  the  Unden  Steel  Com- 
pany under  the  control  of  the  receiver,  and 
could  be  readily  Identified,  and  asking  the 
court  to  direct  the  receiver  to  redeliver  to 
Naylor  &  Co.,  without  further  costs,  the  said 
pig  iron,  or  a  sufficient  amount  thereof,  stIU 
retained  by  the  receiver,  to  cancel  this  debt 
An  answer  was  filed  by  the  receiver  to  this 
petition,  which  admits  the  making  of  the 
contract  and  delivery  of  the  pig  iron,  and 
the  amount  claimed,  except  a  difference  of 
$16.27.   The  receiver  alleges,  however,  that 
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tlie  rigbtfl  of  creditors  bad  intervened,  and 
that  Noylor  A  Go.  were  not  entitled  to  a  re- 
dellTeiy  of  tbe  pig  Iron.  Naylor  &  Oo.  pre* 
seated  tbdr  claim  bf^re  llie  auditor  for  a 
preference- out  of  tbe  fund  In  court,  clafmfng 
that  In  equity  tbelr  cliUm  flhoold  first  be  pa!d 
ont  of  the  funds  In  tbe  hands  of  tbe  receiver. 

"As  to  tbe  cUlm  of  Naylor  ft  Co.  tw  pref- 
erence, the  ^ppllcatlfm  was  made  to  court,  as 
above  stated,  for  the  return  of  the  pig  iron. 
Hie  answer  <tf  tbe  receiver  was  filed  as  stated* 
but  no  action  was  taken  by  tbe  court  IJ 
was  admitted  at  tbe  argument  that  a  large  part 
of  tblfl  pig  Iron  to  still  in  the  yards  of  tbe 
Linden  Steel  Company,  and  could  be  returned 
If  tbe  court  were  to  make  such  a  decree.  A 
'  la^  number  of  cases  have  been  dted  by  tbe 
oounsd  for  Naylor  &  Oo.,  which  go  to  show 
that  tbe  court  could,  hi  such  a  proceeding 
MS  commenced  by  Naylor  &  Co.,  make  a  decree 
of  restitution  of  the  property  to  Naylor  &  Co. 
It  seems,  however,  to  the  auditor,  that  no  court 
would  make  such  a  decree,  unless  the  pn^>erty 
of  Ndylor  &  Co.  was  obtained  from  them 
reason  <tf  snne  fraud  practiced  xspou  them  by 
the  receiver.  There  Is  ho  such  claim  In  this 
case,  nor  could  there  be,  that  the  Bllghtest  mls- 
representatiM)  was  made  by  die  receiver  In  tbe 
purchase  of  this  pig  Iron.  He  bought  It  In 
his  name  as  receiver,  and  the  parties  selling 
knew  they  were  selling  to  the  receiver  of  the 
linden  Steel  Company,  and  the  terms  of  the 
contract  were  such  that  the  title  to  the  pig 
iron  passed  upcm  delivery.  In  Smith  v.'  Smith, 
21  Pa.  St  36T.  the  supreme  court  held  that  the 
Intention  of  an  Insolvent  buyer,  at  the  time 
of  purchasing,  not  to  pay,  will  not  amount  to 
a  fraud  unless  seme  false  representation,  trick, 
or  artifice,  or  conduct  which  involTes  a  false 
representation,  he  added.  This  is  an  extreme 
doctrine  to  lay  down,  and,  while  It  Is  criticised 
hi  Bugbman  v.  Bank,  159  Pa.  St  M,  28  AU. 
209,  It  IB  recognized  as  tbe  law;  and  the  su- 
preme court,  while  declining  to  go  any  further, 
refused  to  overrule  the  law  laid  down  in  Smith 
V.  Smith,  supra.  This  decision.  It  seems  to 
the  auditor,  will  prevent  any  recovery  by 
Naylor  ft  Co.  of  the  metal  sold  to  Mr.  Wells 
as  recover.  But,  evm  If  Naylor  &  Co.  were 
entitled  to  have  a  decree  that  tbe  pig  iron  so 
sold  be  returned,— at  least  sufficient  thereof 
to  pay  their  claim.— the  auditor  does  not  think 
that  tbe  claim  of  Naylor  &  Co.  Is  properly 
before  him  as  audited.  The  appointment  of 
tbe  auditor  was  to  make  distribution  (rf  the  bal- 
ance shown  by  tiie  account  of  the  receiver  to 
and  among  the  parties  entitled  thereto.  In 
numerous  cases,  beginning  with  Okie's  Appeal, 
9  Watts  ft  S.  156,  It  iias  be^  held  that,  where 
a  voluntary  assignment  was  made,  any  person 
claiming  a  preference  over  the  assignment  must 
estatdish  his  lights  In  an  adverse  proceeding, 
and  he  cannot  come  before  an  auditor,  and 
claim  that  any  part  of  the  rund  In  the  hands  of 
the  assignee  belongs  to  a  party  claiming  ad- 
vorsdy  to  the  fund.  It  Is  true  that  the  bill  filed 
in  tbiB  case  to  a  KHweedlng  In  equity,  but  the 


funds  In  tbe  hands  of  the  reefer  are  funds 
raised  tn  -the  same  manner  as  the  funds  raised 
hy  tbe  voluntary  assignee:  and,  ^lle  the  court 
could  possibly  proceed  to  adjudicate  the  claim 
of  Naylor  ft  Co.  to  have  theh:  proper^  return- 
ed to  than,  It  has  not  done  so,  and  has  not.  In 
tbe  order  appohiting  the  auditor,  ^ven  him 
any  power  to  a^udlcate  thto  dalm.  For  tbe 
foregohig  reasons,  tbe  auditor  tbhiks  the  rl;^ts 
of  Naylor  &  Co.  will  be  the  same  as  thoee 
of  the  othor  creditors  who  furnished  suites 
to  the  receiver,  and  who  are  represented  by 
what  &e  auditor  calte  the  'open  bmA  acoounta^ 
of  the  recelvcar. 

"In  regard  to  Oie  dalma  of  the  open  book 
accounte  to  pro  rata  ebare  with  the  recovers' 
certificates  In  tbe  dtotrlbution  d!  tbe  fonda  now 
In  tbe  bands  of  the  recelvw,  tboe-do  not  seem 
to  be  any  direct  -rullngB  of  the  courts  to  guide 
the  auditor  In  deddhig  this  question.  A  num- 
ber of  cases  have  been  cited  by  the  connad 
for  tbe  open  bo(A  accounts,  and  a  number 
the  counsd  for  the  recovers'  certificates,  but 
none  of  tbe  cases  dted,  hi  the  auditors  view, 
control  the  decision  of  the  present  controversy. 
The  pdnclpal  case  cited  by  counsel  for  the 
creditors  not  having  cefrtlfleates  is  that  ot 
Union  Trust  Co.  v.  nilnote  M.  By.  Co.,  117  U. 
S.  434,  6  Sup.  Ct  800.  Thto  case  Is  also  dted 
by  counsel  tot  receivers'  cwtificates.  The 
question  in  tliat  case,  however,  to  stated 
Justice  Blatchford  as  f(rilows:  "Many  of  the 
contested  questions  In  this  case  arise  out  of 
the  transactions  of  the  receiver  originally  ap- 
pointed and  hto  successors,  especially  tn  Issuing 
receivers'  certificates.  The  contest  as  present- 
ed to  thto  court,  to  substantlaUy  one  between 
Paris  and  Decatur,  bondholders,  on  the  one 
Bide,  and  thoee  who  dalm  a  priority  of  Uen 
over  the  bonds  on  the  ether.*  It  win  thus  be 
seen  that  the  contest  Is 'chiefly  between  bc«d- 
holders  and  receivers'  certificates  claiming  a 
pr^erence  ova*  thoee  bonds.  The  dedskm 
thto  question  in  the  case  aS  to  the  rights  of 
certificates  over  finrt  mortgage  bonds  can  tiave 
no  bearing  upcm  the  question  before  the  audi- 
tor. The  case  further  shows  that  the  re- 
ceivers had  spent  large  sums  of  money  in  the 
managem»it  of  the  property,  for  which  no  re- 
ceivers* certificates  had  been  Issued,  but  for 
which  receivers'  certificates  should,  and  prob- 
ably would,  have  been  Issued  if  application  had 
been  made  to  the  court  therefor,  before  in- 
curring the  Indebtedness.  These  claims,  b^g 
respectively  for  $54,000  and  $32,tX)0,  the  court 
held  were  not  entlUed  to  preference  over  the 
bonds,  while  It  held  that  certain  small  sums, 
like  office  expenses,  expended  by  the  receiver 
in  the  management  of  the  property,  could 
come  In  on  tbe  same  footing  as  tbe  receivers* 
certificates,  and  be  a  Hen  prior  to  that  of  tbe 
first  mortgage  bonds.  In  the  case  before  tbe 
auditor  the  court  authorized  the  first  receiver, 
Mr.  Warner,  to  Issue  certfficates  to  the  amount 
of  $30,000,  which  certificates  were  tosued,  and 
were  to  be  a  Hen  upon  tbe  personal  property 
and  earnings  of  the  Linden  Steel  Company  In 
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powetrion  cC  flie  recelTer,  'prkn-  bi  right  to  all 
other  claims  thereon,  and  diaB  be  first  pay- 
able tiwreont'  After  the  appc^tment  of  Mr. 
Wells  as  recelrer,  he  was  authorized  to  Issbe 
970,000  of  recefvers'  certlflcates.  In  Oie  same 
fonn  as  those  Issued'  by  tba  forma  recetrer. 
The  iHraTcr  of  Mr.  Welte  as  recelTer  was  to 
be  aothwlied  to  Issue  certificates  having  the 
same  iMtority  of  lien  as  those  lasaed  by  the 
toaatx  recelTer.  Tlie  wording  of  the  order  of 
court  authortetog  this  Issue  hy  Mr.  Wdls  Is 
sllgbtly  dUCarent  fmn  that  of  the  former 
order.  By  this  order  Mr.  Wells  was  au- 
thorized to  issue  certificates  to  the  amount  of 
$70,000,  either  for  the  purpose  of  borrowing 
money,  or  giving  same  for  materials  purcbased, 
or  otherwise,  as  be  should  deem  proper.  With 
these  certificates,  or  their  proceeds,  he  paid 
■M  and  retired  the  certificates  which  bad  been 
issued  by  the  former  receiver,  to  wit,  $30,000. 
He  issued  addltioual  certificates  to  the  amomit 
of  $35,000,  making  a  total  iasue  by  Mr.  Wells 
of  ^65,000.  Mr.  Wells,  the  second  receiver, 
baring  paid  or  retired  the  certificates  issued  by 
the  former  receiver,  It  may  be  a  question,  of 
some  Importance  In  this  case  whetiier  or  not 
be  bad  exliausted  within  the  sum  of  $5,000 
his  power  to  Issue  further  certificates,  and,  if 
he  had  not  thus  exhausted  bis  power,  whether 
the  funds  now  In  the  bands  of  the  receiver 
should  not  be  applied  wholly  to  the  payment 
of  the  first  certificates  Issued  by  Mr.  Warner 
as  receiver.  The  petltiim  of  Mr.  Wells  as  re- 
ceiver was  for  authority  to  Issue  certificates, 
to  the  amount  of  $70,000  in  addition  to  those 
Issued  by  Henry  Warner  as  receive,  but  In 
issuing  the  certificates  Mr.  Wells  was  to  use 
them  for  whatever  purpose  he  should  deem 
proper  In  tiie  management  of  the  affairs  of 
the  Unden  Sted  Company.  He  thought  prop- 
er to  recall  tbe  certificates  Issued  by  Mr. 
Warner,  and,  unless  there  Is  some  strong  rea- 
son for  holding  otherwise,  the  auditor  thinks 
that,  having  used  the  certificates  which  the 
court  authorized  Mr.  Wells  to  Issue  for  this 
purpose,  it  was  a  Intimate  use  of  tbe  power 
conferred  upon  him,  and  that,  when  Mr.  Wells, 
as  receiver,  would  have  Issued  certificates  to 
the  extent  of  $40,000  In  excess  of  those  needed 
to  retire  the  certificates  issued  by  Mr.  Warner, 
be  would  have  exhausted  bis  power  to  Issue 
certificates  under  tbe  order  of  October  2^ 
1885.  This  being  the  case,  we  have  the  re- 
ceiver, Mr.  Wells,  otm&itag  the  idant,  and 
issuing  cerdflcates  to  tbe  extent  of  $05,000,  as. 
authorized  the  order  of  court  of  September 
[October]  26.  1S»5.  In  addition  to  tbe  certif- 
icates thus  Issued,  Mr,  Wells  incurred  various 
debts  amounting  to  over  $41,000,  for  sui^lies 
furnished  to  him  that  w^e  necessary  in  the 
operation  of  the  works.  These  supplies  ccm- 
sisted  of  raw  material  and  other  things  neces- 
sary for  the  snocessful  carrying  on  of  the 
operations  of  the  Linden  Steel  Company. 

"A  numt)er  of  cases  have  been  cited  by  the 
counsel  few  tbe  receivers*  certificates  to  sus- 
tain bis  position  that  these  open  book  accounts 
most  be  postponed  la  payment  to  the  receivers' 
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certUlcates;  among  these  being  Farmers'  Loan 

&  Trust  Co.  T.  Bankers*  &  Merchants*  TeL 
Oo,  148  N.  y.  816,  42  K.  B.  707.  Tbe  auditor 
does  not  tblnk  that  this  case  has  any  beaxbig 
upon  the  matter  which  be  Is  to  decide,  as  In 
that  case  the  money  was  loaned  to  tbe  corpora- 
tion before  the  appointment  of  the  recover, 
and  was  not  loaned  to  tbe  receiver  at  all. 
Another  case  cited  is  that  of  Neafie's  Appeal 
(Ta.)  12  Atl.  271.  While  this  case  is  not  very 
fully  rqmrted,  yet  It  seems  to  the  auditor 
Out  the  claim  which  was  rating  the  pay- 
ment of  the  receivers'  cra^ifleates  was  a  claim 
against  the  Insolvent  company  incurred  prior 
to  tbe  appointment  ot  the  receiver.  The  law 
with  r^ard  to  receivers'  certificates  seems  to 
be  somewhat  peculiar,  but,  so  far  as  the  audi- 
tor can  discover,  no  question  has  ever  beea- 
raised  as  to  the  rights  of  the  parties  wha 
furnish  material*  to  the  receiver,  and  who  are 
entitled  to  get  certificates,  but  do  not  get 
them,  and  the  holders  of  recovers'  certificates 
issued  pursuant  to  an  order  of  court  'The 
principle  decided  in  the  case  of  Union  Trust 
Co.  V.  XUlnois  Midland  Ry.  Co.,  117  C.  &  404, 
6  Sup.  Ct  800,  is  this:  For  small  amounts, 
and  the  ordinary  office  expenses  of  the  recelv-- 
er,  tbe  courts  will  allow  clalniianta  to  come  In 
upon  an  equal  footing  with  those  holding- 
receivers'  certificates;  but  when  It  ls,  a  matter 
of  incurring  debts  for  large  sums,  the  receive 
must  first  obtain  an  order  of  court  In  this 
case- the  receiver  incurs  debts  to  the  amount 
of  over  $41,000.  when.  If  the  position  hereto- 
fore assumed  by  tbe  auditor  be  correct,  he 
could  not  have  Incurred  debts  to  the  amount 
of  more  than  $5,000.  If  this  be  so.  then  the 
parties  trustlug  tbe  receiver  were  bound  to. 
know  the  extent  to  which  be  could  Issue  re- 
ceivers' certificates;  and,  if  tbey  trusted  blm 
beyond  the  amount,  U  would  seem  to  tbe 
anditor^tbat  .they  did  so  at  their  own  peril. 
,  "No  question  Is  raised,  and  there  is  no  reason 
to  think  that  any  questiw  could  be  raised, 
as  to  good  faith  of  the  receiver  in  con- 
tracting these  debts.  They  were  necessary  in 
the  proper  management  and  operation  of  the 
plant,  of  wbldi  he  had  charge.  Tbey  are 
proper  debts  to  be  paid  out  of  the  assets  in  the 
bands  of  the  receiver,  provided  there  are  no 
other  debts  which  have  a  first  claim  upon  tlia 
fund.  A  receivers'  certificate  certainly  means 
something,  and  the  holders  of  these  certificates 
are  entitled  to  the  protection  of  the  court  Is- 
suing them.  In  this  cose  the  court  Issued 
certain  certificates,  which  are  now  held  by  va- 
rious parties.  The  auditor  thinks  that,  in 
view  of  tbe  facts  heretofore  found  In  this  case, 
that  tbe  funds  In  tbe  hands  of  the  receiver 
shotild  be  first  applied  to  t^e  payment  of  these 
certificates,  and  he  reports  accordingly.  As 
no  objection  has  been  made  to  tbe  payment  of 
the  fee  of  D.  T.  Watson,  Esq.,  for  $750  for 
professional  slices  rendered  the  receiver,  as 
expenses  of  administration,  the  same  is  al- 
lowed In  full.  Tbe  auditor  attaches  to  this 
report  a  schedule,  marked  'Exhibit  A,  Novem- 
ber 23,  1806,  T.  H.  Aud,'  which  shows  the 
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amoonts  dne  to  rarloin  parties  by  re- 
oelTer  on  open  book  accounts.  To  theee  par- 
ties the  auditor  does  not  appropriate  any  part 
of  the  fnnds  In  the  recelTcr's  bands,  bat  he 
finds  that  the  amonnts  sped  fled  In  the  schedule 
are  dne  to  the  parties  therein  mentioned." 
fThm  follows  a  list  showing  receivers'  cer- 
tificates ontstandlng,  names  of  holders,  etc., 
and  a  schedule  of  distribution.] 

Supplemental  Report  of  Anffitor. 

*'To  the  Honorable,  tbe  Judges  of  Said  Court: 
The  undersigned  auditor,,  to  whom  tbe  ac- 
count of  O.  F.  Wells,  receiver  of  the  Linden 
Steel  Company,  was  'referred  back  to  make 
dlstribntlon  of  the  funds  pro  rata  among  the 
creditors,'  in  accordance  with  the  opinion  of 
the  court,  respectfully  reports:  That,  after 
notice  to  the  parties  Interested,  he  has  divided 
the  fund  pro  rata  among  all  creditors  of  the 
receiver  of  the  Linden  Steel  Company,  as 
shown  by  tbe  schedule  attached  to  the  former 
report  of  the  auditor,  which  states  the  amount 
of  the  claim  of  each  creditor  as  found  by  the 
auditor  In  bis  said  report  The  distrltmtlon 
Is  as  follows."  [Then  follow  tbe  names  of  a 
large  number  of  creditors,— including  both  cer- 
tificate holdera  and  holders  of  the  open  book 
accounts,  with  the  dividend  awarded  to  each,— 
18.36  per  cent,  of  the  claims.] 

Bxeeptlons  of  Second  National  Bank  to  the 
Supplemental  or  Last  Beport  and  Dis- 
tribution    tlie  Andltw, 

"And  now,  April  14,  1897,  comes  tbe  Seccmd 
Itetlonal  Bank  of  Pittsburg,  holder  of  recelv-' 
era*  certificates  which  participate  In  the  dls- 
tribntlon In  this  case,  and  by  its  attorneys, 
Ohantlffl',  McGUI  &  Cunningham,  files  the  fol- 
lowing exceptions  to  the  snpplemaitary  or 
last  report  and  s<^edule  of  distribution  made 
by  the  auditor  In  this  case,  as  foHowttr  (1) 
The  auditor  erred  In  appropriating  any  part 
of  tbe  funds  in  the  receiver's  hands  to  the 
general  creditors  of  the  receiver  who  bold  no 
recelvere'  certificates.  (2)  The  auditor  erred 
In  not  appropriating  the  whole  of  the  said  fund 
for  distribution  pro  rata  among  the  holders 
Of  receivers'  certificates,  Indudlng  this  except- 
ant. (3)  The  said  report  of  the  auditor  is 
based  upon  two  erroneous  conclusions:  <a) 
That  the  said  receiver  was  authorized  to  buy 
materials  or  supplies  on  credit,  without  using 
certificates  therefor;  which  Is  not  correct,  (b) 
Thai  tbe  court,  after  consideration,  refused 
to  provide  In  the  order  made  October  26,  1896, 
that  the  certificates  to  be  Issued  by  G.  F.  Weils, 
receiver,  should  be  a  first  Hen,  and  have  prior- 
ity upon  the  property  In  the  hands  of  tbe 
receiver;  whereas,  in  truth  and  in  fact,  it 
was  intended  that  the  order  of  court  should 
conform  to  the  petition  therein.  The  order  of 
court  was  signed  as  It  had  been  previously 
prepared  In  the  office  of  the  counsel  for  the 
receiver,  and  in  the  preparation  of  that  order 
the  clanse  expressing  priority  was  inadvertent- 
ly and  unintentionally  omitted  by  the  drafts- 
man." 


Opinion  of  the  Oonrt  (Wblto,  J..  Ifiudi  24, 
1897)  Sustaining  Bxeeptlons  to  flie  An* 
dltor's  First  Report 

"The  exception  ot  Naylor  &  Co.,  claiming  a 
priori^  In  payment  Is  not  sustained.  They 
Bold  the  Bessemer  pig  Iron  to  the  nceirer,  to 
assist  In  carrying  oa  the  business,  as  other 
parties  furnishing  supplies,  ^th  direct  knowl- 
edg©  that  the  receiver  was  conducting  the 
bnstoesB  under  the  order  of  court.  Tbcy  boM 
and  delivered  the  pig  iron,  parting  with  Uitir 
title,  and  relying  iipon  tbe  receive  for  pay- 
ment  So  there  was  no  fraud,  deception,  or 
mlsrepresentatloo  in  the  purchase,  they  have 
no  ground  on  which  to  dalm  a  return  of  that 
portion  of  the  pig  metal  not  used  up.  They 
stand  on  precisely  tbe  same  footing  as  otber 
creditors  who  furnished  supplies.  This  exc^ 
tion  dlBmissed.  The  caA&t  of  court  antiioris- 
Ing  Mr.  Warner  to  Issue  certificates  expressly 
made  Ox&a  a  .lien  upon  tiie  pwaonal  property 
and  earnings  of  the  Linden  Steel  Company 
in  possession  of  tbe  receiver,  prior  In  right  to 
all  other  claims  thereon  and  shall  be  first  pay- 
able thereout.'  Ttie  order  of  court  authorising 
Mr.  Wells  to  Issue  receivers'  certificates  to  tbe 
extent  of  $70,000  omits  this  as  to  the  lien  and 
priority.  The  auditor  says  the  order  to  Ur. 
Wells  was  'sllglitly  dlffermt*  from  tbe  order 
to  Mr.  Warner.  I  think  It  was  radically  dif- 
ferent in  a  most  Important  particular.  Tbe 
court  might  wdl  make  the  $30,000  asked  for 
by  Mr.  Warner  when  he  first  entered  upon 
the  rec^vership  a  first  lien  upon  the  personal 
property  and  earnings,  but  refuse  to  give  that 
preference  to  $70,000  more,  which  would  make 
a  total  of  $100,000.  Mr.  Wells  did  not  ask 
for  $70,000  to  be  used  partly  In  lifting  and 
retiring  the  $30,000  Issued  by  Mr.  Warner. 
He  might  have  used  It  aH  in  contracting  new 
debts.  Possibly,  ttiat  conslderatl(xi  msy  have 
Influenced  the  court  In  not  making  these  new 
certificates  a  prior  lien,  and  possibly  may  have 
thought  that  vrlth  $70,000  of  new  certificates 
there  would  be  no  necessity  of  Incurring  other 
debts.  True,  the  petltlffli  <^  Mr.  Wells  asked 
that  these  new  certificates  be  given  a  prefer- 
ence, like  those  issued  by  Mr.  Warner;  but, 
as  the  order  of  court  did  not  contain  that 
dause,  we  most  conclude  that  tbe  court  re- 
fused that  part  of  his  petition.  Under  the  dis- 
cretionary power  given  to  Mr.'  Wells,  he  could 
use  $30,000  of  the  new  certificates  in  lifting 
and  retlrtog  the  old,  and  probably  acted  wisely 
In  doing  so.  That  left  $40,000  for  other  pur- 
poses, of  which  he  Issued  only  $35,000.  But 
he  Incurred  other  debts  to  the  ertent  of  some 
$41,000.  These  other  debts.  It  Is  admitted, 
were  all  for  supplies  necessary  to  carry  on  the 
business,  and  were  contracted  by  Mr.  Wells 
after  he  applied  to  court  for  power  to  Issue 
certificates.  The  holders  ot  the  certlflcatos  is- 
sued by  Mr.  Warner  had,  undoubtedly,  a  pref- 
erence to  otber  creditors,  as  specified  in  hin 
order  of  court:  and,  if  t^ey  had  held  on  to 
those  certlflcatee,  they  would  now  have  r 
preference.   But  they  voluntarily  sorrendereo 
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tbose  certlflcfttes  and  accepted  In  lien  d  tbem 
certlflcates  Issned  by  Mr.  WellB.  Before  they 
accepted  these  new  certificates  they  were 
bound  to  look  Into  the  order  of  court  to  Bee 
what  power  Mr.  Wells  bad.  Had  they  done 
90,  they  would  have  seen  that  these  new  cer- 
tlflcates had  no  preference.  Not  having  done 
so.  they  bare  no  just  ground  of  complaint 
Mr.  Wells,  as  well  as  Mr.  Warner,  was  au- 
thorized to  carry  on  the  business  of  the  lin- 
den Steel  Company,  a  large  estabUsbment,  re- 
quiring a  large  expenditure  of  money,  and 
almost  dally  purchase  of  materials  and  sup- 
plies. The  purchase  of  the  necessary  mate- 
rials and  supplies  was  incident  to,  and  im- 
pliedly granted  In,  the  authority  to  carry  on 
the  works.  The  schedule  of  the  other  debts, 
attached  to  the  auditor's  report,  aggregating 
$41,486.36,  Lb  composed  of  sixty-three  cred- 
itors, and  most  of  them  of  small  accounts. 
There  Is  one  for  $8,1^,  one  for  $7,713,  one 
for  ?7,e00,  one  for  $3,6d*,  one  for  $2,671,  one 
for  $2,400,  one  for  $1,061,  one  for  $1,422,  one 
for  $1,031,  one  for  $728,  one  for  $593,  and  all 
the  others  for  less  amounts,  most  of  them. 
Indeed,  under  $100.  All  of  these  debts  were 
contracted  by  the  receiver  under  the  authority 
given  to  him  by  the  court,  and  they  have  as 
much  claim  np<Hi  the  court  for  protection  as 
the  h(ridera  of  the  certificates.  The  receiver 
had  no  power  to  ccmtract  debts  or  Issne  certifi- 
cates without  anthorltr  from  the  court,  and 
when  that  authority  Is  given  they  stand  on  the 
same  footing,  unless  the  court  es^iressly  places 
the  certificates  oa  higher  ground.  It  these  oth- 
er creditors  had  looked  Into  the  order  granted 
to  Mr.  Wells,  as  they  were  bound  to  do,  they 
would  have  seen  that  the  certificates,  under 
the  order  of  court,  had  no  priority  or  preference 
to  their  debts.  It  would,  therefore,  be  mani- 
festly unjust  to  them  to  give  the  certificates 
&  preference.  Perhaps  this  contentitai  is  use- 
less, for  the  attorney  of  the  receiver  said  In 
court,  during  the  argument,  that  It  was  th  • 
opinion  of  the  receiver  be  would  be  able,  after 
disposing  of  all  the  personal  property,  to  pay 
In  full  the  certificates  and  all  these  debts. 
The  exceptions  to  the  auditor's  report,  giving 
a  preference  lo  the  certificates,  are  sustained, 
and  the  matter  is  referred  back  to  the  auditor 
to  make  distribution  of  the  fund  pro  rata 
among  the  creditors,  in  accoEdaiu»  with  this 
opinlcm.'* 

Decree  of  Court  Dismissing  BxceptlonB  to  An- 
ditm^B  Second  Distribution,  and  Con- 
firm ing  Same  Absolutely. 

"And,  now,  to  wit,  June  4,  1807,  this  cause 
having  be^  referred  back  to  Thomas  Herrlotti 
Esq.,  auditor,  to  make  distribution  of  the  fund 
in  the  hands  of  Charles  F.  Wells,  receiver, 
in  accordance  with  the  order  of  March  24, 
1807,  pro  rata  among  the  creditors,  and  the 
said  auditor  having  filed  his  second  report, 
distributing  said  fund  as  ordered  by  the  court, 
and  exceptions  having  been  filed  thereto  by 
different  holders  of  recovers*  certificates,  this 
cause  came  on  to  be  heard  opon  the  auditor's 


report  and  the  exceptions  thereti^  and  there* 
upon  the  said  excepti(»iB  filed  to  said  second 
report  are  dismissed,  and  said  second  report 
is  confirmed  absolutely;  and  It  is  ordered,  ad- 
judged, and  decreed  that  said  Charles  F.  Wells, 
receiver,  pay  out  the  said  fund  in  accordance 
with  the  schedule  of  distribution  reported  in 
and  by  said  second  report,  unless  an  appeal 
be  taken  within  twenty  da^s." 

OhanOer,  BfcQlll  ft  Oonnlngbam,  &r  ap- 
pellants. C.  G.  Dickey,  W.  8.  Miller,  Gteorge 
p.  HamUton,  W.  W.  WlBbart,  and  J.  X  Miller, 
for  appdlees. 

PDB  O0RIAU.  TUs  appeal  Is  fn»n  the 
final  decree  dismissing  exceptions  to  the  team- 
ed auditor's  second  report,  and  ordering  dis- 
tribntkMi  in  aoo(n<aance  with  the  accompanying 
schedule.  A  carefol  condderation  of  the  qoes- 
tions  ^wsented  by  the  record  has  satisfied  ns 
that  fttm  is  no  sobstsntlal  error  in  the  decree^ 
For  ressons  glren  In  the  opinion  ot  Oie  court 
filed  March  24,  1897,  the  decree  should  not 
be  disturbed.  Deieree  afllnned,  a&d  appeal  dis- 
missed, at  appellants*  costs. 

(Ul  Pa.  St  266) 

PHILLIP8  T.  DTTQUBSNB  TRACTION  00. 

(Supreme  Court  of  PennBylvanla.    Nov.  8, 
1897.) 

Appeal — Rbtiew. 

Tbe  only  inquiry  is  whether  there  was  any 
evidence  for  the  coniuderation  of  the  Jury  on  me 
material  questioDB,  there  being  no  other  «ror 
assigned  than  the  refusal  ot  the  court  to  charge 
that,  nnder  ail  the  evideoce,  plaintiff  cannot  re- 
cover. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Action  by  Malcolm  Phillips,  hts  tather 
and  next  friend.  John  8.  Phillips,  against  the 
Duqoesne  Tnctkm  Company,  for  personal  in- 
juries received  tigr  plaintiff,  when  nine  years 
old,  while  in  a  street  with  a  vdoclped^  from 
a  colliflton  with  one  of  defmdant's  dectrlc 
street-railway  cars.  Judgment  for  pialntifT. 
Defendant  appeals.  Affirmed.' 

Oeo.  C.  Wllaon  and  Wm.  D.  Svans,  for  ap- 
pellant D.  P.  Patterson  and  R.  T.  H.  Mc- 
Cready,  for  appellee. 

PGB  CURIAM.  The  only  error  assigned 
here  Is  the  refusal  of  the  court  below  to  with- 
draw the  case  from  the  Jury  by  charging.  In 
the  language  of  defendant's  point,  that  "un- 
der all  the  evidence  plaintiff  cannot  recover, 
and  the  verdict  must  be  for  the  defendant." 
The  only  Inquiry,  therefore,  is  whether  there 
was  any  evidence  for  the  consideration  of  the 
Jury  on  the  questions  of  defendant  company's 
negligence,  and  the  alleged  contributory  neg- 
ligence of  the  plaintiff.  A  careful  considera- 
tion of  the  testimony  has  satisfied  us  that 
there  was,  and  that  the  court  was  deaiiy 
right  in  refusing  the  point,  and  In  submitting 
the  case  to  the  Jury  on  those  controlling 
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qneations  of  teet  Hum  b  notUng  In  the 
case  that  requires  farther  discuBslon.  ivdg- 
ment  offlrmed. 


on  Fa.  at  178} 

In  re  MABKLB'S  ESTATSL 

Appeal  of  BARBBB  et  al. 

(Sopreme  Court  of  Pennsrlranla.    Oct.  11» 
1887.) 

Taimis— PBO0IBIU3IOB  TO  AcTBoaizi  8al»— F-ifr 
TiBs-oDecitEB  or  Salb— Waas  Bar  Asidb. 

1.  Testator  constituted  Us  three  sons  and  R. 
executors  and  trustees,  and  created  a  trust  under 
which  each  of  his  children  should  receive  an 
equal  share  of  the  income  of  the  estate  until  he 
or  she  became  40  years  old,  and  thereafter  one- 
third  of  the  principal  of  such  share  absolutely, 
and  the  Income  of  the  remaining- two-thirds  for 
life,  with  ranainder  over  to  children  as  the  par-' 
ent  should  by  will  appoint,  and,  in  default,  then 
to  diildren  absolutely.  Bdd  that,  where  R.  pe- 
titioned for  the  sale  of  the  property  to  testator's 
SODS  and  daughters,  their  minor  children,  who 
were  remainder-men.  were  in  fact  and  in  law 
parties  to  the  prQceedingi  though  no  citation  to 
them  was  issued. 

2.  M.,  who  died,  testate,  in  1688,  leaving  three 
sons  and  two  daughters  surriving,  was  a  partner 
owning  a  seven-sixteenth  interest  in  a  Srm  whose 
entire  source  of  profit  was  its  right,  as  lessee, 
to  mine  coal  under  two  certain  leases.  One 
leas^  which  expired  December  81,  1889,  pro- 
vided that  at  its  termination  the  lessee  should 
have  the  preference  of  re-renting  on  "as  favora- 
ble terms  as  shall  be  offered  by  other  parties," 
etc.  The  other  lease  ex^red  two  years  later, 
contained  the  same  provision  as  to  renewal,  and 
stipulated  that  the  persounel  of  the  lessees  should 
not  be  changed  without  the  lessor's  conaeat 
The  partnershEp  articles  provided  that  the  part* 
nerahip  should  continue  until  "the  expiration  of 
the  aforesaid  leases,  and  of  any  extension  there- 
of," and  that  "the  death  of  any  of  the  parties 
hereto  before  the  expiration  of  the  aforesaid 
leases  shall  not  operate  to  dissolve  the  said  part- 
□er^ip,"  etc.  M.,  by  his  will,  constituted  his 
three  sons  and  R.  executors  and  trustees,  and 
created  a  tmst  under  which  each  of  his  children 
should  receive  an  equal  share  of  the- income  of 
the  estate  until  he  or  she  became  40  years  old, 
and  thereafter  one-third  of  the  principal  of  such 
share  atisolutely,  and  the  income  of  the  remain- 
ing two-thirds  for  life,  with  remainder  over  to 
children  as  the  nareat  should  by  will  appoint, 
and,  in  default,  then  to  children  absolutely.  He 
then  directed  that  his  interest  in  said  firm  should 
be  continued  in  said  business  for  the  benefit  of 
his  estate,  and  empowered  his  executors  and 
trustees  to  enter  into  new  leases  of  the  same 
lands,  and -into  new  co-partnerships.  Under  any 
new  agreement  of  partnership,  be  directed,  out 
of  the  interest  of  bis  estate  therein,  the  transfer 
to  each  of  his  sons  of  two-sixteenths  of  the  whole 
value  of  the  leases  and  improvements,  to  be  char- 
ged agaiiiMt  them,  respectively,  as  part  payment 
of  their  diare  of  the  principal  of  his  estate.  He 
also  directed  that  everything  to  be  done  was  to 
be  subject  to  the  absolute  discretion  of  his  son 
J.,  whom  he  entirely  released  from  all  liability 
for  any  decision  be  might  make.  The  trustees 
were  informed  that  the  lease  expiring  in  1889 
could  be  renewed  only  in  conjunction  with  anoth- 
er and  adjoining  colliery.  The  latter  could  he 
operated  only  by  an  expenditure  of  over  f 422,- 
622.  Such  firm  continued  the  business  until 
1890,  when  the  sons  and  daughters  became 
members  of  a  new  firm;  and  on  application  of 
R.,  the  disinterested  trustee,  the  orphans'  cotrrt 
decreed  a  sale  of  M.'s  interest  In  the  partnership 
to  such  sons  and  daughters,  fixing,  as  the  inter- 
ests of  the  purchasers,  two-sixteenths  each  to  the 
sons,  and  oiio-sixteenih  to  the  diinghterB,  in  the 
purchase  money  of  $280,769.12,  and  directing 


that  file  amoonta  so  dae  by  tte  sons  sHotild  be 
charged  againat  the  principal  of  their  sCTeral 
shares  in  the  estate,  and  that  the  amounts  due 
by  the  daughters  should  be  paid  by  them  in  cash. 
There  was  a  sale  pursuant  to  the  decree.  Such 
decree  was  obtained  tuder  advice  of  counsel  pro- 
cured by  J.  and  hia  co-trostees.  The  new  orm 
renewed  the  leases  and  continued  the  businesa. 
Hdd  that,  in  the  absence  of  fraud,  the  decree 
and  sale  would  not  be  set  adde  on  the  application 
of  remainder-oiMi  made  in  1886.  and  Oie  tras- 
teea  be  required  to  account  for  the  propertr. 

Appeal  from  orphans'  court,  Philadelphia 

county.- 

PetltiMi  by  S.  A.  Barbw,  stMnUaii  of  Qeoise 
S.  Markle,  Jr..  and  B.  S.  Dood,  gnardlan  of 
Alran  Markle,  Jr.,  Bmlly  Mftrtde,  Donald 
Markle,  and  Bckler  Maikle,  filed  in  1895,  to 
set  aside  a  decree  of  oriduuu'  court  authortctng 
the  sale  execatws  and  tnuteea  of  c»taln 
progettj  of  the  estate  at  GleocBe  B.  Markle,  Sr., 
deceased,  to  John  Markle  and  othen,  and  for 
other  relief.  Petitioners*  warte  are  cbUdien, 
respectlTdy,  of  deceased's  atms  Qwaga  B. 
Markle  and  Alran  Markla  From  ttie  decree, 
petitioners  appeal.  Afitamed. 

George  B.  Markle,  Sr.,  died  18tta  Angnst, 
1888,  leaving  a  will,  wherein  he  appointed 
his  wife,  Emily  A.  Markle,  hla  sons,  John 
Markle,  Alvan  Markle,  and  George  B.  Mar- 
kle, and  hla  friend  D,  Stuart  Robinson,  as  ex- 
ecutors. Mra.  Markle  died  soon  after  the 
death  of  her  hnsband.  George  B.  Markle, 
Jr.,  renonnced  his  office  of  executor,  but  was 
afterwards  appointed  administrator  with 
bonds.  After  certain  specific  bequests,  the 
testator  bequeathed  all  the  remainder  of  tals 
estate,  real  and  personal,  to  his  said  execu- 
tors. In  trust  for  the  use  of  his  five  children 
for  life,  subject  to  advancements  made  to 
them  In  his  lifetime,  and  at  their  death  to 
hla  grandchildren.  The  three  sons,  already 
named  as  execatore  and  trastees,  with  their 
sisters,  Olora  and  Ida,  were  all  Hfe  tenants, 
and  they  are  all  placed  by  the  will  under  a 
spendthrift  tmst.  In  addition  to  their  life 
Income,  each,  at  the  age  of  40  years,  Is  to 
have  one-third  of  his  or  her  share  of  the  es- 
tate absolutely.  The  two  elsteta  are  the 
only  ones  now  of  that  age.  This  portion  Is 
also  protected  by  soch  spendthrift  trust.  At 
the  time  of  his  death,  testator  was  the  own- 
er of  a  seven-slxteentha  Interest  In  the  firm 
of  George  B.  Markle  ft  Co.,  miners  and  ship- 
pers of  coal  In  Luzerne  county,  under  arti- 
cles of  co-partnership  providing  that  the  firm 
should  not  be  dissolved  by  the  death  of  any 
of  Its  members,  and  that  the  firm  should 
"continue  during  the  existing  coal  leases  and 
any  extensions  thereof."  At  his  death  the 
firm  was  mining  and  shipping  coal  from  two 
leases  of  coal  lands,  one  expiring  31st  De- 
cember, 1889,  and  the  other  In  February, 
1892,  both  of  which  provide  for  a  renewal  Of 
lease  at  the  option  of  the  lessees.  One  of 
these  mines  we  will  call  "Jeddo"  and  the 
other  "Highland,"  They  are  In  no  way  con- 
nected with  each  other,  fire  a  mile  apart, 
and  are  worked  Independently  by  the  firm. 
The  decedent  directs  and  urges  hla  executora 
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to  cQOtmne  tlw  partnenlilp  mubuM  tor  tbe 
ben^  of  Ufl  Mibate,  and  to  make  new  coal 
leaaea  at  tbe  optton  of  blB  son  John  Markle; 
Imt  If,  In  hlfl  judgment.  It  woidd  not  be  for 
tbe  beet  iatei-eBts  of  tbe  estate,  tbea^the 
will  piDTl^.tbat,  "In  tbe  event  of  tbe  dls- 
K^tlon  of  tbe  business  of  mfnlng  coal.onOer 
tbe  adTlce  and  discretion  of  my  son  Jobn 
Uarkle,  tben  I  direct  my  executors  and  trus- 
tees to  sell  out  all  my  ImproTementa,  ma- 
cblnery,  and  Interest  In  tbe  Arm  of  George 
B.  Markle  &  Oo.  for  sueb  price  and  In  sucb 
manner  as  my  son  Jobn  Markle  staall  deem 
most  advisable,  and  best"  Abont  two 
montbs  b^ore  tbe  expiration  of  tbe  Jeddo 
tease,  and  over  two  yeaxs  before  the  explm- 
tton  of  the  EUgbland  lease,  and  consequently 
moie  than  two  years  before  tbe  end  of  the 
thai  existing  partnership,  the  wbtde  BCarkle 
fomlly  entered  Into  a  new  lease  with  the 
Jeddo  Company,  and  In  this  tbey  were  joln>- 
ed  by  the  Burrlylng  members  of  the  Arm  ex- 
isting at  the  death  of  tbe  decedent  Jobn 
NDnrkle,  Alvan  Markle,  and  George  B.  Mar^ 
Ue,  three  of  the  fonr  ' executors  who  are  also 
Ufe  tenants,  each  took  a.  two-^teenths  In- 
toeat-ln  the  new  ooal  lease;  and  Olora  and 
Ida,  the  other  two  life  tenants,  took  each  a 
one  thirty-second  Interest  In  the  enterprise^ 
▲t  the  same  time  the  parties  entered  into  a 
new  firm,  the  one  now  existing*  and  took  In- 
to such  firm  tbe  unexpired  Highland  lease, 
as  also  tbe  renewed  Jeddo  lease,  and  all  the 
Improvements  connected  therewith.  The  aa- 
assets  of  the  old  flem  became  tbe  assets  of 
the  new,  and  there  were  no  debts  then  ex- 
isting. The  new  co-partnrashlp  jembraeed 
not  tally  the  renewal  coal  lease  of  tbe  Jeddo 
^opwty  and  tbe  two  years  of  unexpired 
lease  of  tbe  Highland  property,  but  also  all 
the  property,  improvements,  rights,  and  In- 
terest of  the  old  flrm,  amoonting  In  value  to 
abont  4600,000,  tat  which  the  lessors  were 
Uable  to  pay  tbe  said  old  flrm,  as  set  forth 
In  the  leases,  In  case  they  were  not  renewed. 
Thus,  in  fuU  possession  of  aU  tbe  assets  of 
tbe  flrm  existing  at  the  deatb  of  the  testator, 
and  having  supplanted  the  old  flrm  by  a 
new  onet  with  tbe  estate  omitted  as  a  part- 
ner,- the  parties  were  advised  by  counsd 
that  th«y  should  get  the  orphans*  court  to 
anthorlce  a  sale,  etc. 

Tbe  first  step  towards  securing  the  apjffov- 
al  of  tbe  court  was  tbe  petition  of  D.  Stnart 
BoUnson,  one  of  the  executors,  Gth  S*ebm- 
ary,  1800,  setting  forth  that  the  testator  was 
the  ownw  of  a  seven-sixteenths  Interest  In 
two  coal  leases  and  cwtaln  j^rc/jp^rty  con- 
nected therewltb,  followed  the  statement 
that  "it  Is  necessary  to  sell  this  property,  as 
tba  partnership  of  testator  eoqtlied  on  the 
Slat  of  December,  1888,  and  the  Incoming 
tenanto  are  Willing  to  purchase;  but,  as  tb^ 
Indode  three  of  the  testator's  executors,  your 
petttlonw  la  advised  that  the  sale  must  be 
made  under  the  direction  of  tbe  court"  This 
statCTamt  was  fallowed  by  a  prayer  **that 
fflw  conrt  will  make  such  ordar  in  the  prem* 


bras  as  to  them  shall  seem  proper  to  enable 
him  to  negotiate  a  contract  of  sale  to  be 
submitted  to  the  court  for  its  approval." 
This  petition  was  referred  to  Horace  Haver- 
stlck,  ES4..  as  ^aminer,  to  take  testimony, 
and  report  to  the  court,  without  citation  to 
any  one  representing  tbe  remainder-men. 
The  case  then  proceeded  to  a  flnal  decree, 
dated  14th  June,  1890,  authorizing  all  the 
executon  and  trustees  to  sell  a  six-sixteenths 
Interest  of  the  estate  In  the  late  flrm  to  tbe 
three  executors,  John  Markle,  Alvan  Harkle, 
and  Geoi^  B.  Markle,  for  the  sum  of  ¥248,- 
ST3.5S,  uid  a  one-sIxte«itb  of  tbe  wfaote  in- 
terest to  Ida  and  Olora,  for  941,385.58;  "tbe 
said  amounts  due  from  the  sons  to  be  char- 
ged against  each  one's  share  in  tbe  estete, 
and  the  amount  due  from  the  daughters  to 
be  paid  bT  them  In  money."  Mr.  BoUnson, 
on  28th  June,  188(^  In  his  petition  to  tbe 
court,  alleged  an  error  of  $27,882.77  against 
i,.e  purchase  which  on  6th  July,  1880,  v^s 
admitted  by  the  conrt  and  corrected  by  de- 
cree of  July  tit  ISOa  This  fund  of  $261,- 
870.35,  thus  ascertained,  was  afterwards  ac- 
counted for  by  tbe  executon,  and  distrib- 
uted under  tbe  final  decree^  Thus  matters 
stood  on  the  record  until  5th  March,  1895, 
when  toe  minor  grandchildren  <tf  tbe  de- 
cedoit  petitioned  the  court  to  set  tbe  sale 
aside,  alle^ng— First,  that  they  bad  no  no- 
tice of  tbe  proceeding;  second,  that  the  pnn^ 
erty  was  worth  at  least  three  times  ita  ap- 
praised value;  third,  that  the  respondenta 
had  paid  nothing  for  the  pn^exty.  Tbe 
conrt  A>dow  ordered  that  $28,000  shoidd  be 
added  to  the  pnvchaae  money;  and  that  the 
purchases,  should  pay  the  entire  purchase 
money,  vrlth  Interest,  and  charged  their  in- 
toreate  In  tbe  present  flrm  with  the  payment 
of  uie  same.  It  will  thus  be  seen  that  the 
sale  was  not  completed  xmtll  28th  March, 
1880.  To  this  last  decree  were  filed  the  pres- 
«it  excepuoDS,  and  this  appeal  taken. 

Tbe  oi^on  of  tiie  oridkanB*  court  is  aa  fol- 
lowa  (Ashman,  J.): 

"The  decisive  pi^ts  of  this  case  are  few, 
because  tbe  efforte  ef  tbe  petitioners  were 
eancantrated  upon  the  showing  of  malfeasance 
on  the  part  of  the  active  trustee  to  depleting 
the  estate  of  a  sln^  asset.  Hat  asset  how- 
ever, was  by  far  tbe  piost  Suable  pnv- 
erty  teft  by  the  testatw.  The  resptadeut's 
achone.  It  was  admitted,  was  carried  out  with 
a  Bcnqralous  adherence  to  legal  procedures, 
and  was  even  perfected  by  means  of  a  judldal 
decree;  but  Its  purpose  was  his  own  enrich- 
ment, and  indd^ratally  that  of  his  co  life  ten- 
ants, to  toe  total  subver^mi  of  the  righto  of 
remainder-men.  Tbe  only  facts  which  at  tbe 
outset  need  to  be  referred  to  are  that  tbe  testa- 
tor was  partner  in  a  firm  whose  entire  source 
ct  profit  lay  to  Ito  right,  as  lessee  to  mine 
coal  under  two  certain  leases.  Tbe  mines 
gave  an  extraordinary  yield,  and,  reoognlalng 
the  value  of  his  Interest,  the  testator  left 
minute  toatroctlons  to  bla  wlU  for  toe  continu- 
ance of  his  estete  to  toe  buslneBS,  eitoer  in  the 
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axlsttng  firm  or  In  one  to  be  establlabed;  and 
be  intmsted  the  work  of  carrying  out  this  de- 
■Ign  to  his  son  Jbbn  MarUe,  whom  he  vested 
with  plenary  powers.  The  son,  ossaming 
that  the  nrm  had  dissolved,  entered  with  his 
co-tmstees  and  life  temints,  as  Individuals. 
Into  a  new  partnership.  Acting  nnder  hla  ad- 
vice, tbese  parties  then  sppUed,  as  trosteea,  tat 
leave  to  sdl  the  testator's  interest  in  the  min- 
ing improvements  and  fixtures  of  the  late 
firm,  and  to  become  buyers  at  the  sale;  and. 
In  Ueu  of  paying  ova  the  purchase  m<»i^, 
they  obtained  tlie  order  of  court,  which  Is  now 
•ought  to  he  vacated,  Erecting  that  It  should 
be  Bimply  charged  against  their  shares  in  the 
decedenlTB  estate. 

'rme  Initial  objection  to  the  order  oi  sale 
la  tiie  allied  nonjoinder  upon  the  record  of 
the  ^andchlldrsn,  parties  In  remainder,  ct 
whom  two  were  then  living.  It  Is  worth  not- 
ing that  the  sons  and  daughters,  all  of  wlumi 
iQipeared,  were,  as  to  a  part  of  thebr  Interest 
something  mtoe  than  life  tenants.  At  theh- 
age  of  40  years,  imerthlrd  of  their  share  of 
tbe  entbe  estate  was  to  vest  In  oich  of  them 
absolute;  but,  in  case  the  trustees  should 
de<dde  to  continue  the  business  of  mining, 
ea<Ai  ctf  the  sons  was  forthwith  to  be  pidd 
two-sixteenths  of  the  value  of  the  lease  and 
Improvements  ct  &e  mining  property,  and  that 
sum  waa  to  he  taken  in  part  paymait  of  hla 
interest  under  the  wHL  The  effect  of  this 
provlslcm  was  to  accelerate  the  vesting  of  so 
modi  at  the  son's  shares,  or  rath«  to  turn 
what  had  been  a  contlng^t  Into  a  vested  ea- 
tatCb  The  character  of  tibe  pn^terty,  out- 
side of  the  Buperstmcturea  on  the  ground,  was 
each  that  it  waa  liable  to  be  woriced  to  ex- 
haustion during  tike  pmdency  of  the  life  es- 
tates. Hoice  the  Intareste  of  tbs  grandchil- 
dren hinged  upon  a  double  contingency,— thtir 
survival  of  the  children,  and  the  poEBiblUty 
that  the  principal  of  the  estate  would  be  ab- 
sorbed hy  the  hicome.  For  the  grandt^dren 
who  were  mtbran  at  the  date  of  the  decree, 
and  of  whom  four  have  since  come  Into  being, 
00  guardian  could  be  appointed.  rOie  duty 
of  guarding  OieSr  Interests  devt^ved  upon  the 
tnutees.  It  Is  said,  howevw,  that^  with  one 
exception,  the  trustees  wen,  by  the  very  terms 
of  the  decree  Itself,  antagonistic  to  those  In- 
teresta,  because  &esr  were  buyers  and  sellers 
at  th^  own  sale.  But  the  excepted  trustee 
waa  wholly  Impartial.  He  was  a  stranger  in 
blood  to  the  parties,  while,  of  his  co-tmateea, 
two  were  parents  of  the  minors  who  are  al- 
leged to  have  been  despcrfled  of  their  Inhov 
Itance.  He  himself  petitioned  for  the  sale  ot 
the  mlnli^  propwty,  and.  In  hto  capacity  as 
trustee,  be  represented  in  that  transaction  the 
remainder-men  as  fully  as  he  did  the  tenante 
for  life.  In  tect  aa  well  as  In  law,  therefore, 
the  minors  were  parties  to  the  proceeding. 

"Impartially  read,  the  evidence  polnte  to  the 
conclusion  that  the  respondent  trustee  honest- 
ly sotight  the  advice  of  counsel,  and  with- 
hcM  fnmi  him  no  fact  which  would  be  of 
service  in  making  op  hla  opinion.   Not  only 


were  the  sale  and  the  negotiations  which  pre- 
ceded it  conducted  under  legal  soperviaton, 
but  the  scheme  itself  of  the  sale  was  pro- 
jected by  counsel.  It  was  said  by  an  eml- 
neiit  Judge  that  he  knew  of  no  case  where  a 
man  who  acted  In  good  faith  upon  the  sng^ 
gestlon  of  counsel  had  not  been  protected. 
King  v.  Moirlaon,  1  Pen.  *  W.  196.  If  we 
accept  this  statement  In  ite  e&tlre<7,  we  do  not 
ttiereby  end  thia  Inquiry;  for  the  advice  of 
counsel  Is  not  so  potest  a  talisman  that  tt  wDl 
render  hla  own  errors  invulneratde.  It  may 
shleM  the  trustee  from  reapontibUHy,  but  tt 
will  not  be  permitted  to  Inflict  loss  upon  tlM 
benefldarlea  If  the  door  to  a  remedy  is  open. 
The  present  case  must  be  adjudged  upon 
this  theory,  becauae,  while  the  complaint  la 
nominally  against  the  active  trustee,  tt  la 
nevertheless,  when  analysed,  a  criticism  of 
the  course  which  was  recommouled  by  conn- 
eel.  The  work  assigned  to  counsel  was  ren- 
dered difficult  and  delicate  by  certain  pecul- 
iarities In  the  provisions  <^  the  win,  and  stUl 
more  In  the  character  of  that  part  of  the  tes- 
tator's estate  whidi  is  now  the  subject  of  con- 
trover^.  At  the  time  <tf  his  death,  on  Au- 
gust 18, 1888,  the  testator  owned  an  Interest 
of  seven-sixteenths  aa  partner  in  the  firm  of 
George  R  MaiUe  ft  Oo.  The  partnersblp 
was  engaged  in  coal  mining,  and  Its  most  val- 
uable assete  were  tiie  privO^ea  it  enjoyed  un- 
dw  two  leases,  one  with  the  Union  In^)rove• 
ment  Gonqiany,  and  the  other  with  the 
Highland  Goal  Company.  l%e  testator 
this  property  in  high  regard.  It  had  en- 
grossed much  of  his  time  and  energy,  and  It 
hi^  not  only  amply  repaid  the  expendltnie, 
but  It  promised  to  be  even  more  ranuneraflve 
In  the  future.  H«kce  he  was  even  painfully 
soUdtous  In  his  will  to  give  the  most  dab- 
onto  dlrectiona  respecting  Ite  care  and  cqp- 
troL  After  creating  a  trust  under  which 
each  of  his  children  would  receive  an  equal 
share  of  tb»  Income  of  the  estate  until  his  or 
her  age  of  40  years,  and  thereafter  one-third 
of  the  principal  of  such  share  absolutely,  and 
the  Income  of  the  remaining  two-tiilrda  for 
Uf«  with  disposition  over  to  diUdren  as  tlw 
parent  diouM  1^  win  appoint,  and  In  default 
then  to  children  absolutely,  the  testetof  di- 
rected tiiat  his  interest  In  ^e  firm  should  be 
■  continued  In  the  said  buebiess  for  the  beneflt 
of  his  estete;  and  he  empowered  his  exec- 
utors and  trustees  to  enter  into  new  leases 
of  the  same  lands,  and  Into  new  co^artner- 
flhlps.  He  also  declared  that  aU  of  these  acts 
were  to  be  done  only  1^  the  advice  and  in 
the  discretion  of  his  son  John  lifarfcl&  Un- 
der any  new  agreement  of  partnership,  be  di- 
rected, out  of  the  Interest  of  his  estate  therein, 
the  transfer  to  each  of  his  sons  of  two-alx- 
teenths  of  the  whole  value  of  the  leases  and 
improrementa,  to  be  charged  against  them,  re- 
spectively, as  part  payment  of  th^  share  of 
the  principal  of  his  estete.  He  constituted 
his  three  sons  and  D.  Stuart  Robinson  hla 
executors  and  trustees.  All  <it.  the  Ave  chll- 
dren  survive  and  three  of  them,  the  sous. 
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an  atlll  under  the  age  of  40  yean.  The 
tmsteefl  contlnaed  the  bnsiness  up  to  Jano- 
axy  1,  1S90.  One  of  the  leases  expired  on 
the  preceding  day,  and  the  other  was  within 
two  years  of  expiring.  On  February  6,  ISDO, 
a  petition  was  presented  to  the  orphans* 
conrt  for  leave  to  eeil  the  Interest  of  'the 
decedent  In  the  partnership  to  the  sons  and 
daughters  of  the  testator,  who  had  become 
members  of  a  new  firm,  and  of  whom  three 
were  tnutees  under  the  will.  Thereupon  a 
decree  reported  by  a  master  was  entered 
June  14, 1890,  and  amended  July  6, 1800,.  au- 
thorizing the  sale,  and  fixing,  as  the  Interests 
of  the  purchasers,  two-stxteenths  each  to 
George  B.,  Alvan,  and  John  Marlile,  the 
sons,  and  one-sixteenth  to  Ida  and  Qora 
Markle,  the  daughters,  in  the  purchase  money 
of  9289,769.12.  The  decree  further  directed 
that  the  amounts  so  due  by  the  sons  should  be 
charged  against  the  principal  of  their  several 
shares  In  the  decedent's  estate,  and  that  the 
amounts  due  by  the  danghtezs  should  be  paid 
117  them  In  cash. 

'rrhe  specific  property  covered  by  the  lease 
with  the  Union  Improvement  Company  was 
the  Jeddo  colliery.  The  buildings  and  mining 
appliances  of  every  description  connected 
with  the  colliery  were  owned  by  the  firm,  and 
the  land  alone  was  In  the  ownership  of  the 
lessors..  The  trustees  were  Informed  by  the 
lessors  tbat  no  lease  of  the  Jeddo  colliery 
could  be  had  except'  In  conjunction  with  the 
Bbervale  colliery,  which  adjoined  the  former 
property.  The  question  which  thereupon  con- 
fronted the  trustees  was  whether  the  landlord 
had  power  to  exact  tbat  condition,  on  the 
one  hand,  and  whether  they  had  the  power  to 
comply  with  It,  on  the  other.  The  lease  pro- 
vided that,  at  Its  terminatloii,  the  lessees 
shonid  have  the  preference  of'  re-renting  the 
same  premises  on  as  favorable  terms  as  shall 
be  offered  by  other  responsible  parties,  or 
shall  be  allowed  the  actual  cash  value  at  that 
time*  of  the  Improvements  made  by  them  on 
or  under  the  land.  'Hie  phrase  'as  favorable 
terms  as  shall  be  offered  by  other  parties* 
covered  a  wide  latitude  of  meaning.  It  cep* 
talnly  comprehended  more  than  the  mere  bid 
of  a  higher  rentaL  Manifestly,  more  favor- 
able terms  would  be  had  from  a  competitor 
who  should  agree,  as  a  condition  of  leasing 
this  property,  to  mine  another  and  less  de- 
sirable colliery  than  from  these  lessees,  If 
the  latter  should  refuse,  on  any  terms,  to  go 
outside  of  the  land  which  was  described  In 
the  original  lease.  The  sole  power  conferred 
by  the  Instnmient  upon  the  lessees  was  the 
right  to  compel  a  re-leasing,  provided  better 
terms  were  not  procurable  from  others. 
Counsel  instructed  the  trustees  that,  under 
the  will,  they  had  no  authority  to  accept  a 
renewal  of  the  old  or  to  execute  a  new  lease 
for  any  other  land  than  that  which  the  firm 
had  thereto  operated,  and  that  the  will  In 
terms  prohibited  them  from  mining  In  other 
territory.  We  will  not  discuss  the  soundness 
of  this  (pinion,  nor  decide  whether  the  lettcor 


of  the  will  carried  such  an  Inhibition,  or,  ff 
It  did,  whethertbe  letter  might  not  be  disregard- 
ed In  order  to  carry  out  Its  sidrit  It  Is  sufflclent 
if  the  course  advised  by  counsel  can  be  vki- 
dicated  by  other  considerations.  The  Eber- 
vale^mine^  which  was  attempted  to  be  foist- 
ed upon  the  trustees,  had  been  overflowed, 
and  could  be  kept  free  from  water  by  piunp- 
Ing  only,  at  an  enormous  and  continuing  ex- 
pense. Another  expedient,  however,  which, 
If  carried  out,  would  be  undoubtedly  <^ectual, 
was  to  open  a  tunnel  from  the  mine  to  Nes- 
copec  creek.  The  tunnel.  It  was  estimated, 
would  be  some  three  miles  In  length,  and 
would  cost  several  hundreds  of  thousands. 
When  afterwards  built  by  the  new  co-part- 
neishlp.  Its  actual  cost  was  $342363.44,  and 
the  right  of  way  $70,768.82  In  addition.  Would 
the  trustees  have  been  Jostifled,  no  matter 
with  what  hope  of  proqvectlve  advantage,  in 
launching  the  estate  upon  such  an  adventure, 
and  would  not  the  parties  who  now  object 
because  the  trustees  refrained  from  attempt- 
ing it  have  complained  more  vehemently  if 
they  had  assumed  the  risk  and  wrecked  the 
estate?  It  Is  not  enough  to  say  tbat  the 
undertaking  afterwards  proved  to  be  feasible, 
and  was  successfully  carried  out  by  the  trus- 
tees when  they  bad  laid  aside  their  official 
capacity.  They  could  do  as  individuals  what 
th^  might  not  do  as  trustees;  and  their  acts 
and  omissions  are  to  be  Judged,  not  by  the 
light  of  experience,  but  tbat  of  experiment. 
As  far  back  as  the  time  of  Lord  Hardwlcke, 
It  was  held  that  a  trustee  deserves  to  be 
treated  even  with  tenderness;  and  the  de- 
cision in  Knight  v.  Pllmouth,  8  Atk.  480,  has 
hardened  Into  a  formula  which  Is  as  stable  as 
any  proposition  In  law,  that  a  trustee  shall 
not  be  held  to  a  larger  measure  of  vigilance 
than  would  be  diqilayed  by  a  man  of  ordinary 
prudence  In  the  management  of  his  own  af- 
faire. We  think  that,  with  or  without  the 
advice  of  counsel,  the  trustee  had  a  l^al  ex* 
cuse  for  refnsing  to  main  the  estate  a  party 
to  this  lease. 

"Upon  the  lease  with  the  Highland  Coal 
Company  two  years  were  yet  to  ran  at  the 
time  of  the  sale.  It  contained  the  same  pro- 
visions as  to  renewal  which  appeared  In  the 
Jeddo  lease;  but  It  also  stipulated  that  the 
personnel  of  the  lessees  should  not  be  chan- 
ged without  the  consent  of  the  lessor.  The 
opinion  of  counsel  was  that  the  death  of  the 
testator  dissolved  the  partnership,  and  that, 
the  firm  having  ended,  the  lease  died  with 
It,  for  the  reason  that  a  change  had  taken 
place  In  the  lessees.  We  do  not  assent  to 
this  proposition.  At  common  law,  the  death 
of  a  member  puts  an  end  Ipso  facto  to  a 
partnership,  but  the  articles  of  co-partnership 
may,  notwithstanding  the  deatli,  provide  for 
a  continuance  which  shall  be  binding  upon 
parties  and  privies.  The  authorities  to  this 
effect  are  many  and  explicit  We  need  name 
only  Laughlln  v.  Lorenz,  48  Pa.  St  275; 
Leafs  Appeal,  106  Fa.  St  605;  Pars.  Partn. 
i  353.   The  exact  sense  in  which  the  place 
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<tf  liie  dead  partaev  In  tbe  firm  flhall  be  filled 
by  hlB  estete  baa  been  tbe  subject  ot  more  or 
le«8  dlscosslon.  The  representation  may  ex- 
tend no  fiirtbw  ttaan  to  prevent  a  wltb- 
diawal  of  tbe  capital  or  a  aettiement  of  ac- 
connta;  or  tbe  estate  mar,  If  the  siaiofi  la 
pemUasible,  ao  far  take  <m  Ibe  pownali^  of 
the  decedent  aa  to  be  Bable  for  post  mortem 
debta  contracted  by  the  firm.  The  subject 
was  treated  In  WUcox  t.  I>entic8<Ki,  168  Pa. 
St  831,  31  Atl.  3060;  and  It  was  ther«  held 
that  tbe  Ucw  ot  ajxy  partlcalar  case  mnst  be 
gathered  from  the  contract  of  partneship  or 
from  the  will  of  the  partner.  Tbe  contract 
Jn  this  Instance  Is  not  open  to  tbe  diarge  of 
Ta^eness.  It  reads  aa  follova:  The  afore- 
said partnership  shaJl  continue  In  existence 
until  tbe  date  of  tbe  explratton  of  tbe  afore- 
said leases,  and  of  any  extension  thereof;  It 
being  expressly  understood  and  agreed  that 
Oie  death  of  azi^  of  tbe  parties  hereto  before 
tbe  ex^ratlon  tiie  aforesaid  leases  shall 
not  operate  to  dissolve  the  said  paxtnersUp, 
but  that  tbe  ocecntors  or  administrators  of 
any  partner  so  dflng  shall,  within  thirty  daya 
thovafter,  nominate  some  person  satisfacto- 
ry to  tbe  sorrlThv  partners  or  partner,  who 
Shan  carry  on  tbe  buslttess  In  comiectlon  with 
them,  and  shall  in  all  respects,  both  as  to 
rl^ts  and  IlaMlltles,  take  tbe  place  of  the 
partner  ao  deceased.*  The  lease  ot  tbe  High- 
land Goal  Company  was  with  the  firm  of 
George  B.  Uaricle  ft  Co.,  and  It  was  therefore 
subject  to  this  clause  In  the  articles  ot  that 
firm  precisely  as  though  the  clause  had  been 
written  In  the  lease.  Tbe  result  is  that  the 
estate  was  snbetitnted  for  the  testator  as  a 
partner  and  as  a  lessee  and  was  enticed  to 
his  share  of  the  prctfts  earned  during  tbe 
final  two  years  of  tbe  term.  But  this  point 
Is  (tf  no  practical  raloe  to  the  petltlonera, 
because  tbe  life  tenants  bare  ontllved  tbe. 
lease,  and  ore  entitled  to  all  of  the  Income. 
iJLUghlln  T.  Lorena.  4B  Pa.  St  276;  Leaf*a 
Appeal,  105  Pa.  St  006;  and  WUcox  T.  Dw- 
Ickson,  168  Pa.  St  381,  81  Atl.  1080;  Pars. 
Partn.  (353. 

"But  what  after  all.  would  be  the  Issne  If 
the  sale  were  set  aside,  and  the  parties  were 
relegated  to  their  status  as  of  the  date  when 
It  was  ordered?  We  hare  seen  that  the  less- 
ors could  sacceesfally  opppose  any  demand 
for  a  renewal  of  the  leases,— In  the  one  case 
by  Insisting  upon  making  tbe  leased  territory 
serrljent  to  adjoining  mines;  and  In  tbe  oth- 
er by  refusing,  after  the  term  should  end,  to 
accf^t  the  estate  of  a  deceased  lessee  for  the 
lessee  hlms^.  With  this  Inability  on  the 
part  of  the  tmstees  to  renew  existing  leases, 
w  to  enter  Into  new  leases,  of  tbe  lands  In 
question,  the  interest  of  the  testator  In  those 
lands,  outside  of  the  ImproTements  which  be 
bad  helped  to  erect,  would  vanish  into  air. 
We  repeat  It:  The  decedent  was  a  partner 
In  a  firm  whose  assets  were  two  mining 
leases,  and  whose  iwoflts  were  made  by  them 
as  lessees,  and  not  as  owners.  When  the 
leases  con  out  their  profito  and  tbe  source 


from  which  they  were  dsrlTed  oeaaed  to- 
gether. 

"The  reason  baa  already  bem  given  wby 
we  are  not  called  upon  to  debate  tbe  wisdom 
of  the  sale.  Nothing  short  of  eonsidcuons 
fraud  would  warrant  us,  after  an,  Intorval  at 
years,  bi  gohig  Into  tbe  minntlie  ot  tbe  trana- 
actioiu  wUch  yren  necessarily  Inrolved  In 
carrybig  It  properiy  out  We  are  prepared  to 
say,  however,  that  due  regard  seems  to  have 
been  paid  to  the  proiHietleB,  Tbe  i^inalsers 
were  men  of  character  and  ability,  and  tfaey 
wer9  aide  to  give  a  plaumde  account  of  the 
^oeesa  by  which  th^  reached  tbtir  valua- 
tions. Our  attention  was  directed  to  tbe  ap- 
parent dlscr^iancy  betweai  the  cost  ot  the 
Imlldings  and  fixtures,  which  on  tte  books 
of  the  firm  iras  stated  at  9iSei.80M5,  and 
thdr  value  as  fixed  by  the  appadsws,  whl(A 
was  $207JK!.D7  less  than  the  coat  The  ex- 
planatlon  was  that  on  the  books  no  allow- 
ance was  made  for  articles  which  were  worn 
out  or  obBolet&  When  one  piece  ot  machin- 
ery waa  r^Iaced  by  another,  the  cost  ct  tbe 
new  waa  i^ied  upon  the  eost  of  the  old;  and« 
aa  tbla  practice  lad  continued  for  years,  tba 
aggregate  of  tbe  figures  afr<nded  no  powdUe 
clue  to  the  market  value  of  what  remalbed 
In  use.  One  «Tor,  however,  -was  pednted 
out  by  tbe  ai^nalstff  themselves.  a  eA^ 
of  the  pen,  they  maAed  tbe  good  wilt  atfd^- 
000,  when  they  intended  $128,000;  and  aev- 
en-Blxteenths  or  $28,000  of  the  former  sum, 
being  the  proportionate  interest  Of  tbe  estate 
In  the  firm  asseto,  was  carried  by  the  trus- 
tees Into  tbe  Inventocy,  and  thence  into  their 
account  The  amount  of  the  purchase  mon- 
ey set  out  Jn  tiie  decree  should  be  increased 

¥28,ooa 

'Thus  tar,  .in  treating  the  case,  we  bsve 
kept  strtetly  to  tbe  Unes  which  were  laid 
down  by  coulneX  and  we  have  left  oot  of 
■l^t  what  might  prove  a  powerfol  fftctw  In 
Its  determination,— tbe  sway  which  tbe  tes- 
tator voluntarily  commissioned  his  son  to 
wield.  It  was  a  gift  aa  respects  tbe  mining 
mteresto  at  least— and  they  are  all  with' 
which  we  have  to  deal,— of  power  whicb  was 
practically  absolute,  because  It  was  treed 
trom  responslMHty.  *I  release  my  said  mm 
from  all  liability  for  loss  to  myjestate,  occa- 
sioned by  his  dedding  what  Is  for  tbe  beat 
Intoesto  of  my  estate  In  the  mining  of  coal 
or  other  matter  whatever,'  Is  the  language 
of  tne  wIlL  It  does  seem  to  be  futile  to  un- 
dertake to  euunlne  through  the  glasses  of  an 
expert  the  methods  of  a  trustee  who  holds 
a  patent  ot  authority  like  this,  and  to  call 
btan  to  account  for  what  we  may  even  be- 
lieve to  be  tolly,  If  It  stops  abort  of  fraud, 
when  tbe  testetor  has  expr^sly  absolved 
him  from  accountaMUty. 

"This  dlBposes,  In  a  general  way,  of  tbe 
testimony  and  argunKmte  which  were  sub* 
mitted  concerning  the  transactions  which  cul- 
minated In  the  sale.  In  tbe  decree  Itaelf 
which  authoTlaed  the  sole,  a  matter  Is  in- 
volved Which  vlta^r  touches  the  rights  of 
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tbe  parties  In  remainder.  The  decree  au- 
thorlidng  the  sale  directs  that  the  shares  of 
purchase  money  due  by  the  sons  shall  be 
chained  against  their  respective  shares  In 
the  principal  of  the  estate.  Of  course,  this 
does  not  mean  that  If  tbe  shares,  or  any  of 
them,  in  the  capital,  should  be  less  than  tbe 
amounts  due  of  tbe  purchase  money,  tbe  de- 
ficit shall  be  presented  as  a  gift  to  the  de- 
faulting purchasers.  For  example,  the  share 
ot  one  of  the  sons  In  the  gross  capital  of  the 
estate,  as  augmented  by  the  purchase  money, 
was,  after  deducting  tbe  tlilrd,  which  was 
paid  to  tbe  widow,  $Q3,29a38.  But  be  bad 
been  advanced  by  the  testator  $102,897.72,  so 
that  he  la  still  indebted  to  the  estate,  In  the 
shape  of  advancements,  $8,601.34,  Evident- 
ly, his  proportion  of  tbe  purchase  money 
cannot  be  paid  out  of  an  Interest  whlcb  la 
$8,601.34  less  than  notblng.  No  change  In 
the  decree,  except  to  add  to  the  amount  of 
purchase  money  therein  tbe  som  which  was 
omitted  by  the  appraisers,  is  necessary.  Tbe 
order  of  sale  was  based  upon  the  theory  that 
the  purchase  money  was  cash,  and  that  tbe 
shares  of  tbe  purchasers  In  the  estate  were 
folly  equal  la  cash  raluea  to  their  shares  ct 
the  purcbase-mosey  debt,  and  It  m«ld  never 
have  been  made  upon  any  other  hypothesis. 
To  assume  otherwise  would  be  to  put  this 
court  In  the  poaltion  of  decreeing  a  positive 
wrong  to  tbe  Innocent  remsJnder-men,  The 
price  at  whlcb  the  property  was  sold  was  no 
mere  paper  vahie  to  figure  In  a  balance  sheet 
«r  to  serve  the  tnm  of  a  speculator.  It  was 
the  actual  sum  in  cash,  less,  pn-haps,  tbe 
value  of  the  good  will,  which  tbe  lessors 
were  bound  to  pay  If  the  purchasing  trustees 
bad  not  assumed  It;  and,  when  tba  tmsteea 
petitioned  for  leave  to  pay  tbe  purchase  mon- 
ey out  of  their  testamentary  interests,  they 
IiAedged  tbefr  taitHi  that  those  Interests  were, 
at  least,  equal  to  tbe  debt  We  do  not  be- 
lieve that  they  descended  Into  the  artifice  of 
drawing  upon  a  fund  which  ^ey  knew  weis 
in  the  clouds.  The  spcdflc  prayers  for  relief 
are  refused;  but  the  order  of  sale  of  Jane  14. 
1^,  as  amended  by  the  supplcanentary  or- 
der of  July  5,  1890.  is  corrected  by  adding 
$28,000  to  the  amount  of  tbe  purchase  money, 
and  Increasing  proportionately  tbe  amounts 
due  by  tbe  respective  purchasers  therein;  and 
the  trustees  are  ordered  to  pay  into  the  cap- 
ital of  tbe  estate  so  much  of  the  said  pnr- 
chaae  money  as  the  shares  of  the  children  In 
the  said  capital  are  inadequate  to  pay,  suoh 
deficit  to  bear  Interest  from  June  14,  18^. 
Oonnsel  win  prepare  a  decree  accordingly." 

Supplemental  Opinion. 

"It  Is  claimed  that  tbe  correction  of  the 
decrees  of  June  14.  1890,  and  July  5, 1890, 1^ 
adding  to  the  purchase  money  therein  speci- 
fied the  sum  of  $28,000,  which  bad  been 
Multted  by  the  appraisers  In  tbeir  valuation, 
cannot  be  allowed  to  i«ejndi(»  tbe  rights  of 
Innocent  third  parties;  apd  hence  that  Ida 
Hessenbrucb,  who  purchased  half  of  the  In- 


terest of  Geoi^  B.  Morkle,  iqion  the  basis 
of  the  sum  fixed  by  those  decrees,  wIU  be  ab- 
solved from  paying  tbe  proportion  of  that 
Interest  In  the  newly-found  excess.  As  be- 
tween her  and  her  vend(»-,  It  Is  undoubtedly 
true  that  no  change  In  tbe  decree  can  affect 
the  terms  of  her  bargain;  but,  as  between 
iier  and  the  estate,  she  stands  in  tbe  shoes  of 
her  assignor.  If  on  reversion,  either  by  the 
appellate  court  or  by  the  court  of  original 
Jurisdiction,  tbe  purchase  money  had  been 
ajBcertalned  to  be  as  much  less  as  It  Is  now 
found  to  be  greater,  she,  and  not  tbe  assign- 
or, would  have  enjoyed  the  benefit  of  the 
reduction.  Her  remedy,  now  that  she  Is  bur 
dened'  with  the  excess.  Is  against  the  party 
whose  title  she  has  taken.  The  decree  Is 
subjoined." 

Decree. 

"And  now,  this  2Sth  day.  of  March,  1896, 
this  cause  having  heretofore  come  on  to  be 
beard  on  petition,  answer,  replication,  and 
proofs,  and  having  been  argued  by  counsel 
and  considered  by  tbe  court,  It  Is  ordered,  ad- 
Judged,  and  decreed  as  follows:  The  decrees 
both  of  14th  June,  1890,  and  5th  July,  1890, 
heretofore  made,  are  sustained,  saving  to 
the  extent  of  the  following  modifications:  It 
Is  ordered,  adjudged,  and  decreed  in  modlfl- 
cation  of  said  recited  decrees  that  the  pur- 
chase money  payable  by  the  purchasers  to 
John  Markle,  George  B.  Markle,  Jr.,  Alvan 
Markle,  and  D.  Stuart  Robinson,  executors 
and  trustees  under  the  will  of  George  B.  Mar- 
kle, deceased,  be  Increased  to  the  extent  of 
$28,000;  and  that  each  of  the  purchasers 
shall  pay  to  said  executors  and  trustees  his 
or  her  proportion  of  said  additional  purchase 
money,  which  proportion  shall  be  that  In 
which  he  or  she  took  said  Interest  of  said  es- 
tate. And  whereaa.  In  consequence  of  an  er- 
ror In  tbe  entry  of  tbe  decrees  of  the  14th 
June  and  6tb  July,  1890,  the  executors  and 
tnutees  did  not  collect  from  each  purchaser 
under  said  decrees  his  or  her  proportion  of 
the  pui-chase  money  of  said  Interests  in  said 
estate:  It  Is  now  further  ordered,  adjudged, 
and  decreed  that,  to  such  extent  as  the  said 
purchasers  did  not  pay  their  respective  pro- 
portions of  the  purchase  money  for  said  In- 
terests In  said  estate,  they  shall  now  pay  in- 
to the  capital  of  the  said  estate  tbe  several 
amounts  which  by  the  said  decrees,  as  here- 
by amended,  they  are  bound  to  pay,  with  the 
right,  on  the  part  of  said  executors  and  ti-us- 
tees,  to  collect  from  each  of  said  purchasers 
the  amount  of  his  or  her  deficiency;  It  be- 
ing ordered  that  a  credit  shall  be  allowed  to 
said  executors  and  trustees,  and  to  each  of 
said  purchasers,  of  the  amounts  of  tbe  shares 
of  the  pnrchaaers  In  the  capital  of  the  estate 
such  as  are  due  to  them  respectively.  It  Is 
further  ordered  that  Interest  at  tbe  rate  of 
five  per  cent,  per  annum  shall  be  charged 
against  tbe  purchasers  for  all  unpaid  pur- 
chase money  due  them,  respectively,  from 
the  Ist  day  of  January,  1890.   It  la  further 
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ordered  that  tbe  accounts  ot  the  executors 
and  trustees  as  hereafter  rendered  shall  be 
BO  stated  as  to  confonn  to  the  modification  of 
the  accounts  of  the  estate  as  altered  and  af- 
fected by  thl^  decree.  And  whereas,  it  ap- 
pears upon  proof  before  the  court  that  the 
executors  and  trustees,  In  making  the  assign- 
ments or  transfers  of  the  interest  of  the  said 
estate  to  the  said  purchasers,  under  the  said 
decrees  of  June  14,  1890,  and  July  5,  1890, 
hereinbefore  mentioned,  assigned  and  trans- 
ferred to  John  Markle  two-sixteenths  there- 
of, to  George  B.  Markle,  Jr.,  two-sixteenths 
thereof,  to  Alvan  Markle  two-sixteenths 
thereof,  and  one-half  of  one-sixteenth  Inter- 
est to  Ida  Markle,  and  one-half  of  obe-slx- 
teenth  to  Clora  Markle;  and  whereas,  it  far- 
ther appears  to  the  court,  upon  proof  in  this 
case,  that,  since  the  entry  of  the  said  de- 
cree and  the  sales  and  assignments  above 
mentioned,  the  Interest  purchased  by  and  as- 
signed to  George  B.  Markle,  Jr.,  has  been  as- 
signed and  transferred,  to  Ida  M.  Hessen- 
bruch  ooe-half  thereof,  and  one-half  thereof 
to  Clora  Markle,  by  way  of  pledge  or  collat- 
eral security  for  certain  moneys  advanced  by 
them  to  hJm;  and  whereas.  In  order  to  work 
out  the  various  equities  of  the  parties  in  ref- 
erence to  the  said  Interest,  it  Is  deemed  jost 
and  equitable  that  the  form  of  this  decree 
should  be  such  as  to  properly  protect  and 
preserve  the  equities  of  the  several  purchas- 
ers: It  Is  therefore  further  ordered,  adjud- 
ged, and  decreed  as  follows:  That  If  the  said 
purchasers. do  not  .give  security  for  the  pay- 
ment of  the  same,  with  Interest  as  aforesaid, 
within  the  time  aforesaid,  then.  In  lieu  of 
said  security,  the  unpaid  balance  of  the  par- 
chase  money  shall  and  it  Is  hereby  declared 
to  be  a  charge  upon  the  said  six-sevenths  In 
trust  mentioned  In  the  first  paragraph  here- 
of, and  that  the  said  balance  sball  be  pay- 
able out  of  the  Income,  earnings,  and  profits 
on  the  said  six-sevenths  Interest  In  the  min- 
ing iMirtnershlp  as  the  same  shall  accrue  to 
the  said  George  B.',  Alvan,  and  John  Markle; 
such  Income,  earnings,  and  profits  to  be  paid 
over  and  accounted  for  by  the  said  respond- 
ents last  named,  from  time  to  time,  to  the 
trustees  under  the  will  of  George  B.  Markle, 
deceased,  until  the  entire  unpaid  balance  due 
by  the  said  George  B.,  Alvan,  and  John  Mar-' 
Ue,  with  Interest,  shall  have  been  fully  paid 
and  satisfied,  with  a  right  to  the  said  trus- 
tees or  any  of  Qiem  to  apply  to  the  court  for 
such  order  or  oruers  and  such  powers,  from 
time  to  time,  as  may  be  necessary  to  carry 
oat  this  decree.  The  costs  of  the  proceeding 
to  be  paid  by  the  contesting  respondents, 
John  Markle  and  Ida  M.  Hessenbruch.** 

D.  L.  Rhone  and  J.  Q.  Crevellng,  for  appd- 
lants.  Samuel  Dickson  and  John  C.  Bullitt, 
for  appellee  John  Markle.  Geo.  Tucker  Bisp- 
ham,  for  appellees  George  B.  Markle,  Alvin 
Markle,  and  Clora  Markle.  John  O.  Johnson, 
for  appellee  Ida  M.  Hessenbruch. 


OREEN,  J.  It  must  certainly  be  conceded 
that  the  testator,  George  B.  Markle,  Sr..  had 
an  absolute  and  undoubted  right  to  direct  the 
management  and  disposition  of  his  estate  ac- 
cording to  the  discretion  of  his  son  John 
Marlde.  He  knew  perfectly  well  the  uncer- 
tainties and  vicissitudes  of  the  coal-mining 
business;  the  difficulties,  the  hazards,  and 
risks,  the  extreme  alternations  of  gain  and 
loss,  which  constantiy  attended  Its  prosecu- 
tion; and,  above  all,  he  knew  the  complete, 
entire  dependence,  for  Its  successful  conduct, 
upon  the  skill,  the  foresight,  the  sound  Judg- 
ment, of  the  person  controlling  Its  operations. 
Being  keenly  alive  to  all  these  considerations, 
and  Icnowlng,  by  personal  experience,  the 
qualifications  of  his  son  for  managing  such  a 
business,  he  clothed  him  with  unusual  and 
extraordinary  powers  In  this  respect,  subject- 
ing all  transactions  to  the  government  of  his 
discretion,  and  binding  his  executors  and  tras- 
tees  by  the  same  limitation.  In  ordering  the 
business  to  be  carried  on  after  his  death,  he 
directed  that  It  should  be  done  "in  the  dis- 
cretion of  my  son  John  Markle  (who  Is  fa* 
miliar  with  tiie  said  business),  so  long  as  he 
shall  deem  It  for  the  best  Interests  of  my  es- 
tate"; and- he  then  directed  him  "to  do  every 
and  all  things  in  the  name  of  the  executors 
and  trustees  of  this  my  wUl  which,  by  the 
terms  of  the  present  co-partnership  of  George 
B.  Marlde  &  Co.,  I  might  or  oiight  to  have 
done  until  the  termination  of  the  said  articles 
of  co-partnership  of  George  B,  Markle  &  Go. 
and  the  lease  of  tbe  coal  property  In  Luzerne 
county  uow  operated  by  George  B.  Markle  & 
Co.," — that  is  to  say,  that  John  Markle,  his 
son,  should  do  all  the  acts  and  things  neces- 
sary to  be  done  both  in  the  co-partnership 
business  and  In  the  matter  of  the  lease,  and 
he  should  do  these  things  In  the  name  of  the 
executors  and  trustees.  The  same  directions 
were  given  as  to  renewing  the  lease  at  its 
expiration,  and  the  articles  of  co-partnership. 
These  things  were  to  t>e  done  by  the  execu- 
tors and  trustees,  but  "acting  under  the  ad- 
vice and  In  the  discretion  of  my  son  John 
Markle."  He  also  authorized  and  empowered 
his  executors  and  trustees,  "acting  under  the 
advice  and  In  the  discretion  of  my  son  John 
Markle,  to  make  any  new  contract  of  partner- 
ship, to  be  known  as  George  B.  Markle  &  Co., 
for  the  purpose  of  mining  and  shipping  coal 
in  Luzerne  county,  with  any  person  or  per- 
sons whom  my  said  executors  and  trustees, 
acting  undffl"  the  advice  and  discretion  of  my 
eon  John  Markle,  shall  see  fit";  and  then, 
authorizing  the  executors  and  trustees  to  bind 
his  estate  for  any  covenants  and  conditions 
they  may  see  fit  to  make,  he  adds;  "Leaving 
the  sole  discretion  In  case  of  disagreement 
between  my  said  executors  and  trustees  as  to 
what  Is  for  the  best  Interests  of  my  estate 
In  tbe  formation  of  said  co-partnership  unto 
my  son  John  Markle."  He  then  directs  tliat 
if  bis  SOD  John  Markle  sball,  at  the  termina- 
tion of  the  present  leases  and  co-partnership, 
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deem  It  beet  to  buy  out  the  interest  ot  the 
other  co>partner8  and  co-lessees,  and  take 
new  leaser  the  execntors  and  trustees  shall 
furnish  the  mon^  necessary  thereto,  "for 
such  price  as  my  son  John  Markle  deems 
proper  and  fair,''  and  to  carry  on  the  business 
ia  the  same  firm  name,  John  Markle  to  be 
the  superintendent,  and  carry  on  the  business, 
and  "make  all  necessary  contracts  necessary 
for  the  proper  and  best  means  of  mining  and 
shipping  coal  and  the  necessary  leases  of 
snch  coal  lands."  He  further  directs  that, 
if  any  new  agre^ent  Is  made  for  carrying 
on  the  business,  hie  son  John  shall  be  the  act- 
ing trustee,  and  shall  bare  power  to  bhid  the 
estate  for  such  contracts  and  engagements  as 
are  necessary  tar  the  business.  He  also  pro- 
vides: "If  my  said  executors  and  trustees 
shall  decide,  acting  under  the  advice  of  my 
son  Jtdin  Markle,  to  carry  on  the  business  of 
mlnhig  and  shipping,  elth^  with  others  or  by 
themselves,  of  coal  hi  Luzerne  county,  then  it 
Is  my  will  that  my  said  executors  and  tros- 
teea  shaU  transfer,  out  of  my  Interest  or  that 
of  my  estate  In  the  new  business  or  undertak- 
ing, unto  each  of  my  sons,  George  B.  Markle, 
Jr.,  John  Maifcle,  and  Alv'an  Markle,  two-six- 
teenths each  of  the  whole  value  of  the  lease 
and  Improvements  on  said  property  to  be 
mined,  and  such  transfw  to  be  made  at  such 
times  as  the  new,  tmdertafclng  shall  be  com* 
menced,  which  said  bequests  shall  be  consid- 
ered as  part  payment  of  their  share  of  the 
principal  of  my  estate,  and  so  charged  against 
them  at  the  valuation  fixed."  Then  follows 
the  direction  that.  In  the  event  of  a  dissolu- 
tion of  the  business,  all  the  testator's  interest 
In  the  partnership  and  in  the  improvements 
and  machinery  shall  be  sold  "for  such  price 
and  in  such  manner  as  my  son  John  Markle 
shall  deem  most  advisable  and  beet"  This  Is 
followed  by  a  release  of  his  executors  and 
trustees  from  all  liability  by  reason  of  their 
tbllowlng  the  advice  of  John  Marble,  and  the 
further  release  of  John  MaiUe  In  these  words: 
"And  I  also  release  my  said  son  from  all  lia- 
bility for  loss  occasioned  to  my  estate,  oc- 
casioned by  his  deciding  what  is  tor  the  best 
Interests  of  my  estate  In  the  mlolDg  of  coal  or 
other  matter  whatever." 

It  Is  almost  Impossible  to  conceive  of  a 
more  full  and  plenary  grant  of  ctmtrol  and 
power  over  a  deceased  person's  estate  than  Is 
contained  In  this  will.  Everything  to  be  done 
was  to  t>e  subject  to  the  absolute  and  unfet- 
tered discretion  of  John  Markle,  and  he  was 
mtlrdy  released  from  all  liability  for  any  de- 
dsttm  he  might  make.  But  ample  and  cran- 
plete  M  these  powers  were,  when  a  contin- 
gency arose  which  required  legal  advice  and 
assistance.  It  was  quickly  sought  and  rigidly 
ftdlowed.  What  was  subsequently  done  In  the 
way  of  meeting  and  disposing  of  the  questions 
vhidi  arose  was  done  mider  and  In  pursn* 
anee  of  the  advice  and  direction  of  most  onl- 
neot  counsel,  distinguished  alike  tor  his  learn- 
ing and  ability  as  a  lawy«>,  and  for  his 
Integrity  and  i^rlghtnest  m  a  man.  Tb« 


Queadons  to  be  met  In  th«  naMrgeney  when 
his  assistance  was  sought  were  of  the  gravest 
Importance,  and  of  the  most  d^cate  charac- 
ter. They  were  cartfuUy  studied  and  consid- 
ered, and  written  opinions  were  furnished  by 
him  as  to  what  he  consldwed  were  the  righte 
and  duties  of  the  parties,  and  the  necessary 
coutse  to  be  pursued.  He  advised  that  the 
whole  matter  should  be  proceeded  with  undw 
the  order  and  direction  of  the  orphans*  courts 
which  was  done,  and  a  solemn  decree  of  that 
court  was  made  directing  the  sale  of  the  In- 
terest ot  George  B.  Markle,  deceased.  In  tha 
late  firm  of  George  B.  Marfcle  &  Co.,  to  wit, 
twoclxteenths  of  said  Interest  to  each  of  the 
three  sons  of  the  deceased,  and  one-slxtewth 
to  the  two  daughters,  and  that  the  amounts 
payable  to  each  of  the  sons  should  be  charged 
against  their  respective  shares  of  the  estate^ 
and  the  amount  due  by  the  daughtOB  should 
be  paid  In  cash. 

Several  objections  are  made  tm  appeal  to  the 
Iffoceedings  and  decrees  made  by  the  orphani^ 
court  In  1800.  Tbey  are  discussed  at  coosld- 
erable  length  in  the  paper  book  of  the  appd- 
lanta.  We  have  carefully  studied  and  ctm"- 
ridered  them  all.  In  the  light  of  the  testtmony 
taken  In  the  court  below,  and  of  the  varlons 
[iropodtlons  and  arguments  made  in  their  sup- 
port As  a  matter  of  course,  if  it  had  not  been 
for  the  extraordinary  grant  of  discretion  and 
power  to  John  Markle,  for  the  special  direc- 
tions of  the  will  regarding  the  entering  Into 
a  new  partnership,  the  tmnlnatlon  of  the  old 
one,  and  the  termination  of  the  leases,  and  thb 
wwUng  of  new  leases,  and  for  the  provision 
directing  the  transfer  of  two-sixteenths  of  the 
testator's  Into^st  to  each  of  fata  sons,  and  for 
the  provision  auth<nizlng  the  sale  of  the  testar 
tor's  Interest  In  the  old  Arm  and  leases  and 
In  the  property  of  the  old  firm,  there  wotild 
have  been  the  greatest  force  In  the  proposl- 
tioDs  and  arguments  advanced  by  the  able 
counsel  for  the  appellants.  But  In  all  these 
particulars  the  case  Is  widely  and  radically 
different  from  the  ordinary  cases  of  this  na- 
ture,  and  the  authorities  dted  tail  of  applica- 
tion to  the  focta,  the  drcnmstances,  and  ttie 
queatlcns  appearing  on  this  record.  As  to  the 
charge  of  fraud  against  John  Markle,  tt  Is 
abs(^utdy  unsnstalned  tq^  any  teetlmony  in 
the  cause,  and  we  cannot  give  It  a  moment's 
sanction.  As  to  the  sale  of  the  testator's  In- 
terest It  was  not  only  done  by  the  advice  of 
counsel,  but  under  the  decree  of  the  orphauf 
court  with  all  the  facts  spread  before  tb^; 
and  we  are  thoroughly  convinced  that  It  was 
wisely  and  pn^wi^  done.  A  sale  to  strangers 
at  a  public  auction  would  have  been  nTost  tm- 
wlae  upon  every  consideration,  and  It  wotild 
have  been  most  unjust  to  the  parties  In  In- 
terest A  sale  to  all  the  children  of  the  tes- 
tator assured  to  them  all  the  benefits  that 
could  possibly  arise  fnmi  the  transaction,  and 
waa  In  no  sense  injurious  to  those  entitled  In 
remainder.  Hie  Impracticability  of  renewing 
the  lease  as  it  was  before,  on  account  of  the 
obJecUons  of  the  lesson^  and  the  uttw  ImpQe* 
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riUUtr  of  tin  troatees  andertaking  to  Iralld 
the  tmmel  to  drain  tlie  Eberrale  mine,  ren- 
dered the  formation  of  a  new  firm  a  most 
urgent  necessity.  That  the  cblldr«i  of  the 
testator,  being  the  chief  beneficiaries  of  his 
wUl»  should  have  the  right  to  pnrtdiase  the 
Interest  of  their  fathw  In  the  old  leases  and 
In  the  firm  property,  la  a  self-eTldent  proposl- 
tlOD.  The  property  of  the  firm  was  appraised 
conscientiously  and  fairly  by  disinterested  ap- 
praisers, and  It  cannot  f<^  a  moment  be  be- 
lieved that  any  larger  price  coold  possibly  have 
been  obtained  at  a  public  sole.  In  considering 
the  contention  of  the  appellants  upon  this  sub- 
ject, it  Is  only  necessary  to  think  for  a  moment 
of  what  would  h&ve  been  the  result  if  the  op- 
posite course,  now  suggested,  had  been  adopt- 
ed. An  entire  loss  of  the  profits  made  by  the 
new  firm  of  vhldi  tbe  parmts  of  the  appd- 
luts  were  members,  an  entire  loss  to  the  es- 
tate cf  the  testator  of  the  intetvst  he  formeriy 
possessed  in  the  leases,  the  business,  and  prop- 
erty  of  the  firm,  and  only  the  advantage  of  a 
small  price,  would  In  all  probability  have  been 
all  that  could  have  been  gained  by  a  public 
sale.  We  do  not  consider  that  the  sale  made 
to  the  children,  Jnst  as  It  was.  was  injurious 
to  the  appellants,  or  that  It  was,  in  any  point 
of  view,  Toid  for  want  of  legal  anthoilty; 
and  we  are  cleaiiy  of  opinion  that  It  was 
withlo  the  power  of  the  orphans'  comrt  to 
moke  the  decree,  precisely  as  It  was  made,  for 
the  sale  of  the  testator's  interest.  The  opIn> 
Ion  of  the  learned  court  below  la  so  full  and 
complete,  and  sets  forth  the  reasons  tm  sus- 
taining tlie  decree  of  1890  with  sncb  a  force 
of  argument,  and  hi  such  clear  and  convincing 
language,  that  we  deem  It  uDneceasary  to  en- 
gage in  a  detailed  discussion  of  the  several 
propositions  and  contentions  advanced  tor  the 
appellants.  Sare  In  a  single  matter,  we  con- 
cur with  the  opinion  in  Its  mllags  and 
conclusions.  We  do  not  think  that  a  con- 
tinuing lien  could  be  Imposed  -vpon  the  share 
decreed  to  George  B.  Markle,  so  as  to  Und 
the  purchaser  from  him  of  that  shar^  and 
require  her  to  pay  the  ^ole  of  the  pur- 
chase money  in  cash.  The  question  does 
not  arise  upon  the  present  appeal,  and  It  Is 
only  mentioned  as  a  qnallflcation  of  our  affirm- 
ance. So  fiu-  as  the  present  appeUants  ue 
concerned,  the  decree  of  the  court  below  Is 
affiimed,  and  the  appeal  dlnnissed,  at  flie 
cost  et  the  appellants. 


(Itt  Fs.  Bt.  393) 

In  re  MABKLE'S  ESTATE. 

Appeal  of  HESSENBBCCH. 

(Supreme  Court  of  PennqrlvaDla.   Oct.  11, 
189T.) 

BXBCDTORS— SaUS— LtKN  FOR  PRIC^DsOREK^ 

SloDino&TiON— 7bstki>  Riohtb. 
Executors  sold  to  each  of  the  sons  and 
dangbtera  of  deceased  an  interest  In  a  partner- 
Bbip  of  which  deceased  had  beeo  a  member,  the 
Interest  transferred  to  the  sons  being  chnrged  to 
their  shares  Id  the  estate.  The  final  decree  au- 
thorising said  CDureyance  was  made  in  iSQQ, 


and  a  new  partnership  betwea  llie  driUren  anft 

other  persona  was  formed  shortly  after,  and  a4> 
quired  mxuii  additional  property.  Three  years 
btter,  one  of  the  daughters  loaned  1110,000  to 
one  of  the  sons,  taking  as  security  an  assignment 
of  one-half  his  interest  in  the  new  firm,  and  on 
bis  default  she  Durchased  said  interest.  Subsfr- 

aaent  to  the  sale  of  the  partnership  interest  to 
le  heirs,  the  supreme  court  upheld  their  title 
under  the  decree  of  1^0.  Afterwards  a  petition 
was  presented  to  the  orphans*  court  to  rescind 
said  decree,  but  that  court  and  the  supreme  court 
refused  to  disturb  it.  Hdd,  that  an  order  made 
ID  1896,  requiring  that  the  purdiase  money  upon 
the  sale  to  the  heirs  bi  1£^  should  be  paid  tn 
cash,  and  that  any  deficiency  should  be  a  lien 
against  the  loteresto  transferred.  Including  the 
Interest  that  the  daughter  had  acquired  from 
the  son,  interfered  with  vested  rights  of  the 
daughter,  and  was  invalid  as  to  her. 

Appeal  from  orphans'  oonrU  PtiQaddptda 

county. 

Petition  by  S.  A.  Barber,  as  guardian  of  the 
estate  ot  George  B.  Mailtle,  Jr.,  and  ottaers, 
against  John  Markle  and  others,  eiecutora 
anu  trustees  under  the  will  of  George  B. 
Markle,  deceased,  and  Ida  Markle  Hesaen- 
bruch,  and  others,  to  review  and  set  aside 
certain  decrees  of  the  orphans^  conrt  made 
June  14  and  July  6,  1880,  In  the  estate  of 
said  decedent,  and  for  furth«  reUef  connect- 
ed therewith.  Under  the  decree  of  Jnly  S, 
1890^  a  partnership  Interest  bdd  by  deceas- 
ed was  conveyed  to  his  sotu  and  daughteis 
In  certain  proportions,  and,  by  the  terms  of 
the  decree,  the  price  of  the  intereste  trans- 
ferred to  the  sons  was  charged  to  their  share 
In  the  estate,  and  the  price  of  the  intereste 
conveyed  to  the  daughters  was  to  be  paid  in 
cash.  This  decree  was  modified  so  as  to  di- 
rect the  price  of  the  Intereste  conv^ed  to  the 
sons  also  to  be  paid  In  cash,  and  to  prorlde 
that  any  deficit  should  stend  as  a  lien  against 
the  iffoperty  transferred.  Ida  Markle  Hes- 
sNibruch  appeals.  Beversed. 

John  G.  Johnson,  for  appellant.  '  Geot  Tucker 

Blspham,  for  appellees. 

GREEN,  J.  In  this  case  the  appellnut  Is 
the  sister  of  George  B.  Markle,  Jr.  In  June, 
1803,  she  advanced  to  her  brother  $110,000 
in  money,  for  which  she  received  his  two 
promissory  notes,  one  for  |86,000.  and  the 
other  for  $25,000.  On  the  same  date,  she 
took  from  him,  as  collateral  security  for  the 
loan,  an  assignment  of  one-half  ot  bis  inter- 
est In  the  new  part«  ershlp  of  G.  B.  Markle  & 
Oo.,  and  In  all  the  partnership  estete  and 
prt^rty.  Sulffieqnently,  upon  default  being 
made  in  the  payment  of  the  notes,  this  In- 
terest was  sold  at  public  sale,  and  the  ai^>el- 
lant  became  the  pnrchasw,  under  authority 
to  that  effect  conteined  In  the  deed  of  as- 
signment Immediately  after  the  original  jde- 
cree  was  made.  In  1800,  the  executors  made 
and  delivered  a  conveyance  to  each  of  the 
sons  for  two-sixteenths,  and  to  each  of  the 
daughters  for  one-half  of  one-sixteenth,  of 
the  Interest  of  the  testetor  In  the  firm  of  G. 
B.  Markle  &  Co.;  and  a  new  firm  of  the 
same  n«ine  waa  then  cr^t^  Including  all 
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tiie  olittdrak  ot  t]ie  testator  and  some  other 
pecgons.  TUs  new  flcm  took  possession  of 
tbo  flrm  assets  snd  property,  and  carried  on 
tHuinen  mi  a  large  scale,  acquiring  thereby 
Tery  large  additional  assets  and  property. 
The  final  decree  of  the  orphans'  court  au- 
tnorialnc  the  sale  to  the  sons  and  daughters 
of  the  deceased  was  made  on  July  6,  1800, 
and  the  new  partnership  was  formed  July 
11.  1890.  It  was  almost  three  years  later 
when  the  appellant  loaned  to  her  brother 
George  B.  Markle,  Jr.,  the  $110,000,  upon  a 
pledge  of  one-half  of  his  Interest  in  this  new 
firm,  aa  collateral  security  for  the  loan.  At 
that  time  tbe  new  firm  was  conducting  a 
Tei7  lai^  huaiaesa,  without  apy  order  or  re- 
striction nfion  their  respective  interests. 
'Dielr  title  was  unfettered  by  any  lien  for 
purchase  money,  and  it  had  been  derived  un- 
der the  authority  of  a  decree  oi!  the  orphans* 
court  made  after  the  most  careful  Investlga- 
tlon,  and  upon  a  full  consideration  of  all  the 
facts  and  circnmstances  affecting  the  situa- 
tion. We  bare  held  in  Appeal  of  Barber,  38 
Atl.  612.  that  that  decree  was  a  lawful  exer- 
cise of  the  power  of  the  orphans'  court  in 
the  premises,  and  vested  a  good  title  In  the 
purchasers.  On  the  foith  of  this  title,  the 
present  appellant  loaned  her  money  to  one  of 
those  purchasers,  and  subsequently  became 
the  lawful  owner  of  one-half  of  his  share  and 
interest,  in  the  firm.  Two  years  after  that 
time,  a  petition  being  presented  to  the  or- 
phans' court,  the  object  of  which  was  to  re- 
scind the  original  decree  made  in  1890  upon 
various  grounds,  that  court,  and  this  court 
on  appeal,  have  refused  to  interfere,  either 
to  reverse  those  decrees  or  to  set  aside  the 
sale  to  the  sons  and  daughters  of  the  deceas- 
ed. But  the  orphans'  court,  having  thought 
in  1890  that  they  made  a  mistake  in  1890, 
by  not  ordering  that  the  purchase  money  up- 
on that  sale  should  be  paid  in  cash,  hare  now 
made  such  an  order,  and  hare  embraced  the 
present  appellant  within  its  terms;  and,  if 
this  decree  Is  affirmed,  she  will  now  be  com- 
pelled to  pay,  in  addition  to  her  $110,000  loan- 
ed to  George  B.  Markle  upon  the  pled^  of 
his  interest  as  a  partner,  a  large  sum  of 
mosey  to  make  good  the  deficiency  in  the 
original  sale.  We  do  not  think  this  can  be 
done.  The  Interest  of  George  B.  Markle  In 
the  new  firm  was  personal  property  only,  and 
it  was  not,  at  the  time  of  tbe  loan  and  sub- 
sequent sale,  the  same  Interest  which  was 
possessed  by  the  deceased  George  B.  Markle 
in  the  old  firm.  No  charge  or  lien  of  any 
kind  was  Imposed  by  the  orphans*  court  upon 
this  Intwest;  and  when  the  sale  thus  made 
and  perfected  was  carried  out  by  proper  con- 
veyances to  tbe  purchasers,  and  the  purchas- 
ers, with'  other  persons,  had  organized  and 
established  an  entirely  new  firm  and  busi- 
ness, we  do  not  understand  upon  what  prin- 
ciple a  lien  can  be  imposed,  five  jean  there- 
after, upon  one  of  those  interests  In  tbe  new 
firm,  for  the  original  ptirehase  money  due 
the  estate  of  the  decedent  upon  tbe  oiphaos* 


court  sale,  after  that  interest  has  been 

bonght  and  paid  for  by  an  innocent  pur- 
chaser for  value,  without  notice.  It  cannot 
be  doubted  that  the  present  appelant  was 
an  innocent  purchaser  for  value,  and  how  can 
it  be  held  that  she  had  notice  of  a  lien  which 
baa  no  existence  when  she  purchased?  It 
could  only  have  existed  by  virtue  of  a  lawful 
decree  to  that  effect,  and  no  such  decree  had 
tnen  been  made,  and  this  court  is  of  opinion 
that  none  such  can  now  be  made.  The  rea- 
son assigned  by  the  learned  court  b^ow  Is 
that  she  stoou  in  the  shoes  of  her  assignor, 
and  would  therefore  be  subject  to  any  decree 
to  which  he  might  be  subject  We  know  of 
no  authority  for  such  a  proposition  In  such 
a  state  of  facts.  The  sale  was  a  sale  of  the 
personal  property  of  a  decedent  by  his  execu- 
tors. Such  sales  are  not  attended  with  the 
Incident  that  a  right  of  lien  will  fallow  the 
property  after  delivery  to  the  purchaser,  and 
especially  after  the  iwyment  of  the  purchase 
money  has  been  made  In  accordance  with  a 
decree  of  the  oirphans'  coort  ordering  the  sale. 
If  the  orphans'  court  made  a  mistake  In  or- 
dering sneb  a  sal^  tbe  vendee  of  the  pnr^ 
chaser  is  not  responsible  for  It.  Even  if  the 
original  purchaser  might  have  been  held  to 
be  re^nslble  tta  the  correction  of  such  a 
decree,  we  cannot  see  how  such  a  responsi- 
bility can  be  extended  to  one  purchasing  from 
him  for  value.  If  there  vnu  any  fault  at- 
taching to  the  actton  at  the  executors  in 
making  such  a  sale,  tbe  fact  that  they  mii^t 
be  held  liable  to  account  f<nr  socta  fault  does 
not  Impart  such  a  UabUIty  to  an  Innocent 
purchaser  from  them.  But,  as  we  think  tiie 
original  sale  was  properly,  lawfully,  and 
wisely  made,  It  Is  useless  to  apeeidate  upon 
consequences  'wUcb  could  onl^  be  pos^le 
under  a  different  ruling  upon  that  subject 
In  this  respect,  therefore,  we  are  of  opinion 
that  tne  decree  of  tiie  orphans*  court  was  er- 
roneous. The  decree  of  the  court  bdow,  so 
far  as  It  affects  the  present  appellant.  Is  re- 
versed, at  the  cost  of  the  appeDees,  and  the 
record  Is  remitted  for  correction  In  accord- 
ance with  this  opinion. 


<ia  Pa.  at  IM) 

WILLIS  V.  ABHSTRONG  OOUMTT.  - 

(Siqireme  Court  of  Pennsylvania.  Nov.  8, 
1897.) 

NsauesHcs—DBf  BCTivB  BatDOi— Fkoxihatb  . 

Cause. 

After  the  wagon  in  which  plaintiff  was  rid- 
ing hnd  pasfied  over  a  bridge,  and  had  gone  BO 
feet  up  the  hill,  the  traces  broke,  and  the  wagon, 
mnning  backward  down  the  grade,  missed  the 
bridge,  and  went  ovm  the  embankment  into 
the  stream,  field,  that  the  proximate  cauee  of 
the  accident  was  tbe  breaking  of  the  traces, 
and  not  the  absrace  of  guard  rails  at  the  end  of 
tbe  bridge. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county. 

Action  by  EOtzabeth  Willis  against  the  oovn- 
ty  of  Annstrong  to  recover  for  personal  Id' 
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juries  allied  to  taave  resulted  bom  defendr 
int^  nec^ert  to  erect  guard  rails  at  the  edge 
ot  an  anbankmeat  at  one  end  ot  its  Ividge. 
The  court  reused  to  take  off  a  con^ulsory 
nonsuit,  and  plaintiff  appeals.  Affirmed. 

M.  F.  Lea  son,  tax  appellant  McCain  A 
0hrlst7t  for  appellee. 

PER  CURIAM.  It  eleadr  apDOUB  from  the 
evidence  that  the  absence  of  guard  rails  was 
not  the  proximate  cause  of  the  accident  i^cb 
befell  the  idalnUff  without  any  fault  on  her 
part.  The  undisputed  evidence  is  that  attex 
the  wagon.  In  which  lilalntiff  and  several 
others  were  riding  bad  safely  passed  over  the 
bridge,  and  proceeded  up  the  bin  50  or  00  feet, 
the  eyes  In  two  of  the  traces  gare  way,  and 
this  resulted  in  freeing  the  horses  from  the 
wagon,  and  from  the  control  of  the  driver. 
Being  thus  situated,  the  wagon  ran  back, 
down  tiie  grade,  and,  missing  file  teldge, 
went  orer  the  embankment,  into  the  stream 
below.  If  the  traces  by  which  the  wagm  was 
drawn  had  not  bro^,  the  accident  would 
not  have  occurred.  Viewing  the  testimony  In 
its  nuwt  flivorable  light  fw  the  plaintiff,  there 
is  nothli^  in  it  to  Justly  a  vodict  against 
the  defendant  At  most,  the  absence  ot  guard 
rails  was  merely  the  remote  cause  (tf  her  in- 
Jury.  The  sole  efficient  and  i^oxlmate  cause 
was  the  breaking  of  the  liarnera,  In  conse- 
quence of  whicta  the  control  ot  the  wagon 
waa  lost  The  learned  trial  Judge  rlghdy  re- 
fused to  take  off  the  Judgment  of  nonsuit 
Judgm^t  affirmed. 


(US  Fa.  BL  iti) 

PFBIFFEB  T.  SAFE-DEPOSIT  ft  TRUST 
00.  OF  PITTSBURG. 

(Supreme  Court  of  Pennsylvania,   Not.  8| 
1807.) 

Trial— BiMD!  NO  Instruotioits. 
Where  the  evidence  preseDts  qaestiona  of 
fact  for  the  consideratloQ  of  the  jury,  a  refusal 
to  give  binding  Instructions  is  proper. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny county. 

Assumpsit  by  Charles  J.  Pfdffer,  executor 
of  Anna  K.  Kalbfell,  deceased,  against  the 
Safe-Deposit  ft  Trust  Company  of  Pittsburg, 
administrator  d.  b.  n.  e.  t  a.  of  John  Kalb- 
fell, deceased,  to  recover  money  alleged  to 
have  been  loaned  by  plaintiff's  testate  to  her 
husband,  def^idant's  testate.  From  a  Judg- 
ment for  plalntilt  d^endant  aj^ieala.  Af- 
firmed. 

J.  McF.  Carpenter.  Alex.  Ollfillan.  and  Rich- 
ard B.  Scandrett,  for  appellant  John  S. 
Lamble  and  Shins  &  Dickey,  for  appellee. 

PER  CURIAM.  The  only  aasignmenta  of 
error  are  to  the  refusal  of  the  learned  trial 
Judge  to  affirm  defendant's  firat^  second,  and 
Iblrd  points  for  charge,  in  each  of  which  he 
was  requested  to  give  binding  histructlons  In 
ftiTor  ct  the  defendant,  and  thua.  In  effect, 
withdraw  the  case  from  the  consideration  of 


tho  Jury.  In  Tiew  of  the  evidence  propeily 
before  the  Jnry.  this  could  not  have  beoi  done. 
It  presented  questions  ot  fact  which  wne 
property  for  ttuste  consldostion  asA  deter- 
mination. The  case  waa  accordingly  submit- 
ted to  them  with  Instructions  of  wblcb  tike 
defendant  la  not  here  ctnuitoining,  and  a 
verdict  for  plaintiff  was  rendered.  There 
is  nothing  In  the  record  to  Justify  a  reraaal 
of  the  Judgmrat  entered  on  that  racdlct. 
Judgment  affirmed. 

(US  Fa.  8t  w> 
In  K  BAYS*  BSTATa 

(Suureme  Court  of  Pennaytvanla.  Nor.  10, 

1897.) 

EXECDTORS — C0IIPEN8A.TION — FrOVISIOX  OP  WlLL. 

Bzecutors  acceptiDg  the  office  with  knowl- 
edge of  provision  in  will  fixing  their  compensa- 
tion are  bound  thereby,  in  the  absence  of  ex- 
traordinary circomstaoceB. 

Appeal  from  orphans'  court,  Allegh^y 
county. 

Accounting  by  Charles  Hays  and  another, 
executors  of  Robert  S.  Hays,  deceased.  From 
a  decree  overruling  their  exceptions  to  the  sur- 
cha^ing  of  their  account  with  the  amount  of 
commiBslons  charged  in  excess  of  the  com- 
pensation fixed  by  the  will,  tbey  appeal.  Af- 
firmed. 

WUIlam  R.  BbUr,  for  appellanta.   Kirk  Q. 

BIgham,  for  app^lees. 

GREEK,  J.  We  held  In  Shippen  t.  Burd's 
Ex'rs,  42  Pa.  St  461,  under  a  will  which  pre- 
scribed the  method  and  the  extent  of  the  com- 
pensation which  was  to  be  received  by  the 
executors  for  all  the  services  to  be  performed 
them,  that  the  executors  were  bound  by 
the  provlslcms  of  the  will  In  this  respect 
There  was  a  trust  to  be  executed  in  relatioi 
to  certain  real  estate,  and  as  to  this  the  ex- 
ecutors claimed  additional  compensation,  be- 
cause they  were  acting  as  trustees,  whldi  was 
a  service  outside  of  their  duties  as  executors. 
But  we  b^  that,  although  this  vaa  a  trust, 
the  execntora  were  bound  to  execute  it  as 
executors,  and  It  was  therefore  a  part  of  their 
duty  as  executors,  and  the  ccmpensatlm  pro- 
Tided  for  them  as  executors  must  be  regarded 
as  conclusive  upon  them  as  to  all  duties  which 
derolved  iip<m  tbem  In  the  execution  of  the 
will.  We  said:  "Executing  the  tonst  was  but 
executing  the  will,  and  for  this  we  have  seen 
that  provision  was  made  In  express  words  by 
the  teatatOT  for  Ibe  payment  of  conunlsdmis 
'occurring  toe  additional  services  to  be  ren- 
dered tbem  tthe  oecuton]  in  executing 
my  will  and  codknls.'  The  totentkm  of  the 
testatw,  we  think,  Is  clear  that  for  those  serv- 
ices the  executors  are  to  be  paid  outr  of  the  es- 
tate, and  not  by  the  devisees.*'  The  funda- 
mental principle  upon  which  this  decision  was 
based  waa  that  the  executors,  having  accepted 
their  office  under  the  wiD,  were  bound  by  Ite 
trams  in  respect  of  the  compensation  they  wen 
to  receive  as  sucb.  In  Harper's  Appeal,  111 
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Fa.  Bt  248,  a  AtL  861,  ibe  testator  gave  a 
tegacjr  of  {IOlOOO  Id  cash  to  Mezy  A.  Harper, 
and  beqneaOied  also  a  anm  ot  96>000  to  J. 
Morrow  Arnold,  fir  his  services  as  trustee  for 
Mary  A.  Harper.  The  estate  was  not  soffl- 
cient  to  piv  these  two  beqtiests  In  f  nllt  and  It 
was  held  both  by  the  court  below  and  this 
court  that  the  bequest  of  f5,000  to  the  tnutee 
tor  Us  serrlces  as  such  must  be  paid  In  full, 
jnd  the  legacy  ot  $10,000  nnist  satUx  the 
whole  of  the  abatemenL  TbA  reasonliig  was 
that  the  ^000  was  to  be  paid  to  Arnold  as 
oompensatkai  for  services  to  be  rendered  ss 
trustee,  and  tfie  legacy  was  therefore  founded 
iipon  a  valuable  conslderatlim.  In  the  lower 
court,  Hawkins,  P.  said:  "An -estate  may 
be  as  effectually  bound  by  a  omtnict  entered 
Into  In  pursuance  of  a  will  as  by  a  contract 
made  with  the  testator  In  his  lifetime.  *  *  * 
The  legacy  to  Mr.  Arnold  &ll8  within  the 
same  class.  It  was  made  to  him  as  a  condi- 
tional offer  of  so  much  compensation  for  bis 
services  as  trustee,  and,  when  he  accepted  the 
appointment,  his  remedy  against  the  estate  for 
the  amount  of  the  legacy  was  as  complete  as 
though  he  had  made  a  similar  contract  with 
testator  in  his  lifetime."  Paxson.  J,,  deliver- 
ing the  opinion  of  this  court,  said:  "There 
was  therefore  a  consideration  for  the  legacy  to 
Mr.  A^Qold.  All  the  authorities  hold  that  such 
a  legacy  is  entitled  to  preference  over  other 
legacies  which  are  mere  bounties.  *  *  *  It 
may  be  the  testator  placed  an  extravagant 
estimate  upon  the  value  of  Mr.  Arnold's  serv- 
ices, but  that  Is  a  matter  with  which  the  a,p- 
pellant,  who  Is  a  mere  volunteer,  has  no  stand- 
ing to  complain.  We  need  not  pursue  the  sub- 
ject further  as  the  case  has  been  very  care- 
fully and  Intelligently  discussed  by  the  learn- 
ed Judge  of  the  orphans'  court."  In  the  fore- 
going case  the  relation  between  the  trustee 
and  the  estate  of  the  decedent  was  viewed  in 
the  light  of  a  contract  for  the  payment  of  the 
services  to  be  rendered,  and  was  held  obliga- 
tory upon  the  estate,  and  vpon  all  othens  In- 
twrated  therein.  We  know  of  no  reason  why 
the  same  principle  should  not  be  applicable 
to  an  executor  who  accepts  the  trust  with  the 
compensation  fixed  by  the  will.  He  is  under 
no  obligation  to  accei>t  the  trust.  If  he  does 
not  like  its  terms,  he  is  perfectly  at  liberty  to 
decline  it.  But  If  he  accepts  it,  and  claims  his 
right  to  act  as  executor  under  the  will,  certain- 
ly he  is  bound  by  the  terms  in  which  that 
right  Is  given.  If  the  provision  as  to  his  com- 
pensation Is  obUgatory  upon  the  estate,  It  cer^ 
talnly  should  be  held  obligatory  upon  the 
executor.  It  fs  the  graietal  role  relating  to  an 
contracts  and  grants  ot  powers  or  rights  thai 
he  who  accepts  them  must  take  them  subject 
to  the  duties  or  burdens  with  whi<di  they  are 
charged.  In  AUen'a  Af^eal,  126  Pa.  Bt.  644, 
17  AtL  453,  the  same  doctrine  was  raifwced, 
and  the  compensation  of  the  executor  was 
fixed  la  strict  accordance  with  the  direction  of 
the  testator  as  contained  In  taia  wlU.  In  Bar^ 
tolett'8  Appeal  (decided  in  1880)  1  Walk.  CPa.) 


77,  where  the  executor  dalmsd  compensation 
in  excess  of  the  amount  allowed  by  the  will, 
this  court  said.  In  a  par  curiam  opinion:  "None 
of  the  errors  are  sustained.  Tbe  appellant  ac- 
cepted the  office  of  executor  under  a  vriU  limit- 
ing the  compensation  be  was  to  reo^re  txfr  his 
aerrices  aa  aucb.  and  it  would  have  to  be  a 
case  of  an  extraordinary  character  which 
would  taiduee  a  court  to  allow  more." 

It  Is  scarcely  necessary  to  extaid  the  dis- 
cussion. We  regard  the  question  as  settled 
by  our  own  decisions,  and  hence  references 
to  the  decldons  of  the  courts  of  other  states 
of  a  contrary  character  do  not  need  to  be 
considered.  Nor  Is  anything  to  be  gained  by 
discussing  cases  of  an  exceptional  character, 
such  as  Insolvoicy  of  the  estate,  or  the  pres- 
ence of  extraordinary  circumstances.  There 
Is  no  such  aspect  of  affairs  in  the  present  case. 
The  executors  took  large  Interests  under  the 
will,  and  it  was  not  only  their  duty,  but  to 
their  advantage,  to  administer  the  estate  In 
such  manner  aa  to  yield  the  best  results  possi- 
ble. Their  compensation  for  swvlces  as  execu- 
tors was  definitely  fixed  by  the  win  at  91,000 
each.  They  accepted  the  office  of  executors 
with  full  knowledge  of  this  provision,  and 
there  Is  no  good  reason  why  they  should  not  be 
bound  to  comply  with  the  conditions  upon 
which  they  hold  their  title.  The  decree  of  the 
conrt  below  Is  aflinned,  and  tbe  appeal  la  dis- 
missed, at  the  cost  of  the  appeiianta. 

<ia  p».  at  in) 

BBADEN  V.  McOLBABY,  Sheriff. 

(Soprcme  Court  of  Penn^lvanta.   Nor.  8b 
1887 J 

WlfHSM— iNTSBBtT. 

For  purpose  of  showing  Interest  of  wlt- 
.ness  for  defendant  in  action  against  a  sheriff 
for  wrongful  levy  and  sale  under  execution,  evi* 
dence  Is  admisnble  duit  witness  is  a  son-in- 
law  of  the  execution  creditor,  and  that  she  gave 
a  bond  to  protect  defendant. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Action  by  A.  K.  Braden  against  W.  H.  Mc- 
deary,  sheriff,  for  value  of  boats  taken  under 
executitm  on  Judgment  in  favor  of  Bachel 
K.  Pollard  against  W.  W.  O'N^,  Jr.,  and 
sold  as  the  property  of  said  (yNeil,  notwith- 
standing notice  that  the  property  belonged 
to  plaintiff.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Aflinned. 

The  speciflcatkms  of  error  are  as  follows: 
"(1)  Tlie  court  ored  In  oroTulIng  the  de- 
fendants objection,  and  admitting  the  follow- 
ing teoUnumy  of  W.  W.  0*NeIl  on  cro8B-«i:- 
andnatloa:  'Q.  Did  Mib.  Pollard  give  a  bcmd 
to  the  sheriff  to  protect  htan?  (Objected*  to.) 
By  the  Court;  How  does  that  affieet  it?  By 
Mr.  Rodgera;  To  show  fbe  Interest  of  this 
witness;  hla  motber^In-law,  the  real  party  In 
the  case,  having  given  a  bond  to  the  sheriff 
to  iffotect  him  la  ™^fc'"£f  this  levy.  By  Mr. 
Petty:  My  objection  la  this:  The  sheriff  did 
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get  a  bond  which  Is  worthless—  By  Mr. 
Rodgera:  If  the  counsel  goea  OQt  of  his  way 
to  state  that  a  bond  was  glvoi,  I  have  a  right 
to  ask  the  witness  If  a  bond  was  given.  By 
Mr.  Petty:  A  bond  ot  that  kind  was  given, 
but  the  bond  has  proven  worthless.  Tills  Is 
R  salt  against  the  sheriff.  By  Mr.  Rodgers: 
Conns^  having  stated  In  open  court  that  a 
bond  was  given,  I  now  propose  to  press  the 
questlcm  whether  a  bond  was  given  by  Mrs. 
Pollard,  his  mother-in-law,  to  protect  the  sher- 
iff In  relation  to  this  execution.  (Objected  to, 
as  tocompetent  and  irrtievant  Objection 
overruled.)*  To  whlidi  mUng  at  the  court  de- 
fendanf B  counsel  excepts,  and  at  his  Instance 
bUI  ot  exceptitm  Is  sealed. 

"(2)  The  court  erred  hi  sustaining  plalntUPs 
objection,  and  excluding  the  following  offer 
of  testimony  of  Gal.  Wilson  by  defendant: 
The  plaintiff  having  testlOed  that,  after  bring- 
ing down  the  boat  of  idt  posts  and  boat  of 
brace  poles,  he  went  back  home,  and  before 
doing  so  left  the  boats  In  change  of  John 
Sbonp  (who  has -since  died)  to  take  care  of 
them  for  bim  (plaintiff),  and  that  when  plain- 
tiff again  came  to  mttsburgh,  on  April  2l8t 
er  22d.  Shonp  was  still  In  charge  and  posses- 
sion ixt  the  boats,  and  the  plabitlff  took  them 
off  Bboup's  hands.  The  defendant  having  .up- 
on the  stand  Oal.  WUson,  the  said  witness 
ffBB  tntenogated  as  follows:  *Q.  Do  yon  know 
Mr.  ShoupT  Do  yon  know  klm?  A.  Sbonp? 
Oh,  yes;  I  saw  him  annmd  there.  Q.  Did  you 
hear  him  say  anything  about  the  boats?  A. 
He  was  balling  them  out  Q.  Balling  out 
which  boat?  A.  Balling  out  Mr.  Oraden's 
boat.  Q.  Which  boat  do  yon  mean?  A.  Well, 
he  had  been  baUlng  around  there  at  this  pit 
post  boat  and  brace  pole  boat,  I  think  was 
the  way  of  it.  Q.  Did  he  say  anything  about 
:the  pit  post  boat?  (Objerted  to,  as  Incompe- 
tent) By  Mr.  Petty:  Mr.  Bnidai  testified  that 
he  put  Mr.  Bbaup  In  charge  of  certain  boats. 
Kow,  I  propose  to  prove  by  the  witness  <m  ttie 
stond  that  Mr.  Shoup  had  charge  of  the  brace 
pole  boat,  and  turned  the  idt  post  boat  over 
to  htm.  and  told  him  that  that  was  O'NeU's, 
and  he.  would  like  to  have  him  take  care  of 
it.  (Objected  to,  as  Incompetent.)  By  Mr. 
'  Pet^:  I  offer  to  prove  by  tiie  witness  on  the 
stand  that  Mr.  John  Shoup,  referred  to  In 
the  testimony  of  A.  R.  Broden,  the  plaintiff, 
tamed  ova-  to  the  witness  the  boat  loaded 
with  pit  posts,  and  said  to  the  witness  that 
was  O'Xeil's  boat,  itti  that  he.  the  witness, 
would  have  to  take  care  of  It.  (Objected  to, 
as  Incompetent  and  Irrelevant  and  hmnaterlal 
under  the  proof  In  this  case,  and  for  the  fur- 
ther reason  that  no  time  or  place  Is  mentioned.) 
By  Mr.  Petty:  I  wlU  add  to  the  offw  that 
this  was  on  the  landing  where  Mr.  O'NeU 
had  his  other  boat^  at  about  the  12th  of  April. 
1893,  and  several  days  before  the  boats  were 
levied  upon  by  the  sheriff.  (Objected  to,  as 
being  too  indefinite,  and  for  the  reason  that 
ft  does  not  come  within  the  scope  of  Bboup's 
authority  as  proven.)  By  ^Sr.  Petty:  This  of- 
'  eer  for  the  purjKwe  of  showing  that  the  witness 


as  O'Nell's  employ^  was  In  charge  of  these 
boats  from  and  after  April  12th.  and  at  the 
time  of  the  sheriff's  levy,  and  that  the  boat 
was  not  In  charge  or  possession  of  Bfr.  Bradai, 
or  Mr.  Shonp.  his  agent  (Objected  to)  By 
the  Court:  Objection  snstalned,  as  inoompe- 
toit  The  person  pnt  In  charge  of  fbe  prop- 
erty could  not.  in  the  Une  of  bis  antbwlly.  sub- 
ject the  property  to  .otbw  ownership  wlOMNit 
the  anent  of  Mr.  Bradoi,  whose  agmt  be  ms. 
and  the  delivery  of  the  property  to  othen  Is 
not  within  the  Une  of  his  authority.*  To  which 
ruling  of  the  court  defendant's  counsel  ex- 
cepts, and  at  his  Instance  blU  of  exceptions  Is 
sealed." 

R.  B.  Petty,  for  appellant  Geo.  F.  Whlt- 
mer  and  W.  B.  Rodgers,  tor  ai^llee. 

PER  CURIAM.  This  case  depended  on 
questions  of  fact,  which  appear  to  have  been 
properly  submitted  to  the  jury,  and  by  them 
determined  in  favor  of  the  plaintiff.  One  of 
the  specifications  of  error  Is  In  overruling  de- 
fendant's objection,  and  admitting  the  testi- 
mony of  W.  W.  O'Nell  therein  set  forth.  The 
other  la  In  sustaining  plalntlfTs  objection,  and 
excluding  defendant's  offer  of  testimony  there- 
in specified.  Oar  consideration  of  these  rul- 
ings has  led  us  to  the  conclOBion  that  there  is 
no  error  In  either  of  them;  and,  inasmdch  a» 
there  is  nothing  else  In  the  recoid  to  justify 
a  reversal  of  the  judgment,  both  specifica- 
tions of  error  should  be  dismissed,  and  the 
Judgment  aMlrmed.  Judgment  affirmed. 

an  Pa.  St.  sss) 

JACKSON  V.  O'HARA  et  al. 

(Sopreme  Court  of  Pennsylvania.    Nor.  8, 
1897.) 

CONBTRUCTIOK  OF  LeASS— AaSIOKHBXT. 

1.  An  oil  and  gas  lease  for  a  term  of  years 
provided  that,  if  the  lessee  failed  to  complete 
one  well  withm  one  month,  he  sboold  thereafter 
pay  a  fixed  rental  till  a  well  was  completed: 
and  that  failure  to  complete  such  well  or  pay 
said  rental  should  annul  the  lease,  the  lessee 
"having  the  option  to  drill  said  well  or  not,  or 
pay  said  rental  or  not  as  he  may  elect"  Bdd, 
that  the  lessee  innst  drill  the  well  or  pay  the 
rent,  and  could  not  relieve  himself  from  liaUli- 
ty  by  refusing  to  do  either. 

2.  A  written  asrignment  of  an  undivided  one- 
half  of  the  lessee's  interest  In  an  oil  and  gas 
lease,  together  with  his  entire  gas  ri^ht  therein, 
makes  the  as»ifcuee  a  joint  owner  of  the  lease, 
and  jointly  liable  thereunder  with  the  original 
lessee. 

Appeal  from  court  of  common  pleas.  Alle- 
gheny county. 

Assumpsit  by  Jane  M.  Jackson  against  C. 
K.  O'Hara  and  another  to  recover  on  a  gas 
lease.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

The  court  of  common  pleas  delivered  the 
following  opinion  (White,  J.):  "The  plaintiff 
made  an  oQ  and  gas  lease  to  the  defendant 
C.  K.  O'Hara.  dated  29th  January.  1801,  for 
the  term  of  five  years,  and  as  long  thereafter 
as  oU  or  gas  should  be  obtained  In  paying 
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qoantltteB.  The  leasee  corenanted  to  com- 
mence operaUonaand  complete  one  ireHl  witb- 
iB  one  month,  and,  in  case  of  failure  to  com- 
plete one  well  within  such  time,  *  •  *  to 
thereafter  pa7  as  rental  to  the  party  of  the 
first  part  for  such  dday  the  sum  of  $50  per 
month,  payable  monthly  In  adrance  at  the 
Bu^ettstown  National  Bank,  Pa.;  and  the 
party  of  the  first  part  hereby  agrees  to  ac- 
cept such  sum  as  full  consideration,  liquida- 
tion, and  payment  of  all  damages  for  any 
delays  until  one  well  shall  be  completed;  and 
a  failure  to  complete  such  well,  or  to  make 
any  of  such  p^ments  within  such  time  and 
at  such  place  abore  mentioned,  renders  this 
lease  absolutely  null  and  void,  and  no  longer 
tiding  on  either  party,  and  will  revest  tile 
estate  herein  granted  In  the  lessor,  and  re- 
lease the  lessee  from  all  bis  covenants  herein 
contained,  he  having  the  option  to  drill  said 
welt  Or  not,  or  pay  said  rental  or  not,  as  he 
may  elect'  On  1st  May,  1881,  O'Hara  as- 
signed an  Interest  In  the  lease  to .  the  Ohio 
Valley  Co.,  as  follows:  'Bast  Liverpool, 
Ohio,  May  1st,  1891.  For  a  valuable  consider- 
ation, the  receipt  of  which  Is  hereby  acknowl- 
edged, I  hereby  sell,  assign,  transfer,  and  set 
over  to  th6  Ohio  Valley  Gas  Co.  an  undivided 
one-half  04)  Interest  in  and  to  the  foregoing 
lease,  together  with  my  entire  gas  right  in 
and  to  the  said  lease.  C.  K.  O'Hara.  [SeaL]' 
No  well  was  ever  completed  or  commenced. 
The  Ohio  Valley  Gas  Company  paid  the  rent- 
al for  three  months,  but  then  ceased,  and  no 
more  was  paid.  The  contention  of  the  de- 
fendant is:  First,  that  the  lessees  had  an 
option  to  sink  a  well,  or  pay  the  monthly 
rental,  or  to  do  neither,  and  by  refusing  to 
do  either  the  lease  was  at  an  end,  and  they 
relieved  from  further  liability;  and,  second. 
In  any  event,  there  Is  no  Joint  liability  of  the 
defendants.  On  the  first  contention  It  Is  suf- 
ficient to  say  that  in  McMillan  v.  Phlladd- 
phla  Co.,  159  Pa.  St  142,  28  AU.  220.  on  a 
lease  with  a  clause  precisely  similar  to  this, 
the  supreme  court  held  the  lessee  was  not 
relieved  from  liability,  even  when  he  had  ten- 
dered back  the  lease,  which  was  not  done  In 
this  case.  The  other  contention  Is  on  the 
theory  that  the  assignment  by  O'Hara  to  the 
Ohio  Valley  Gas  Co.  is  in  the  natnre  of  a 
subletting,  and  the  gas  company  is  only  a 
subtMiant.  We  cannot  sustain  that  conten- 
tion. The  assignment  Is  a  sale  of  the  one- 
half  undivided  Interest  In  the  lease.  The  two 
parties  then  became  joint  owners  of  the  lease, 
and  JoInUy  liable  to  sink  the  well  or  pay  the 
monthly  rental.  In  the  statement  of  claim 
by  the  plalntlfF  it  is  stated  that  the  lease  was 
assigned  by  O'Hara  to  the  Ohio  VaUey  Gas 
Company,  which  implies  that  O'Hara  had 
parted  with  all  his  Interest  in  the  lease. 
Were  that  the  fact,  there  could  not  be  a  Joint 
action.  The  same  general  statement  is  made 
in  the  affidavit  of  defense.  But  the  assign- 
ment, made  part  of  the  affidavit  of  defense, 
shows  that  it  was  only  a  one-half  undivided 
Interest  that  was  assigned.  In  vlsw  of  these 
88A.-40 


facts,  and  In  order  to  have  the  case  decided 
upon  Its  merits.  ttae  plaintUf  is  allowed  to 
amend  the  statement  so  as  to  set  forth  the 
assignment  as  It  actnaHy  was.  Rule  abso- 
lute; Judgment  ordered  for  the  plaintUf 
against  the  def^dants  for  $3,882.86,  being 
the  monthly  rentals  from  June  1,  1891,  to 
Jannary  1, 1896,  with  Interest  on  each  month- 
ly rental  to  this  date." 

William  B.  Blair,  for  appellants.  Ulysses  O. 
Vogan  and  W.  O.  GiawfOTd,  Cor  appellee. 

PER  CURIAM.  This  appeal  Is  from  the 
Judgment  entered  hy  the  court  below  against 
the  defendants  for  want  of  a  sufficient  affida- 
vit of  defense.  For  reasons  given  by  the 
court,  we  think  there  was  no  error  in  "hold- 
ing that  the  facts  set  forth  in  the  defendants' 
affidavit  of  defense"  do  not  constitute  a  de- 
fense to  the  plaintiff's  cause  of  action,  and 
hence  there  was  no  error  In  making  the  rule 
for  Judgment  absolute.  The  Judgment  Is  af- 
firmed for  reasons  given  In  the  opinion  of  the 
court  below. 


(US  Pa.  Bt  an> 

WHBLAN  V.  WHBLAN. 
OBniveme  Court  of  Pennsylvania.  Nov.  10; 
1897.) 

DiVORCB— DSBBRTlnn. 

A  wife  who  leaves  her  bnrtMind  merely  be- 
cause of  a  quarrel,  and  for  over  two  years  re- 
fuses his  repeated  requests  to  i^uni,  is  guilty  of 
willful  and  mslicloos  desertlou,  entitling  the  hna- 
band  to  a  divorce. 

Appeal  from  court  of  common  ideas.  Alle- 
gheny county. 

Libel  by  Jcim  A.  Wtadan  against  Emma  M. 
Whdan  for  divorce.  Fn»n  a  decree  for  de- 
fendant, plaintiff  appeals.  Reversed. 

Frank  P.  Spnnil  and  lAoa  M.  Marshall,  Jr., 
for  mwlhnt 

OREEN,  J.  This  Is  a  llbd  for  divorce  on 
the  ground  of  willful  and  malicious  desertion, 
brought  by  the  husband  against  the  wife.  The 
learned  court  below  thought  the  evidence  was 
not  sufficient  to  prove  a  willful  and  malicious 
desertion  on  the  24th  of  December,  1893,  and 
therefore  refused  a  decree  of  divorce.  We  are 
unable  to  take  that  view  of  the  testimony,  and 
are  very  clear  that  the  evidence  establishes 
fnlly  that  the  desertion  was  d^berat^  Intea- 
titmal,  and  continuous  from  the  time  the  re- 
spondent left  the  libelant's  home^  which  was 
on  December  34, 1893.  On  that  day  there  was 
a  quarrel  In  the  morning  between  the  parties, 
which  was  renewod  in  the  evening;  and  there- 
upon the  wife  left  her  husband's  home,  al- 
though his  mother  oitreated  her  not  to  leave, 
reminding  her  of  her  marriage  vows  at  tiie 
altar.  She  replied  she  did  not  care  what  she 
bad  lumnlsed,  and  left  She  went  to  the  home 
of  her  parents,  and  In  a  few  daj^  sent  tor 
her  clothes,  which  were  taken  to  her,  and  from 
that  time  on  she  never  returned  to  her  bus- 
band's  home.  On  Jannary  ^  18M.  less  than 
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two  weeks  after  she  left,  her  IniAend  seat  her 
a  kind  and  condllatCMry  letter,  urging  her  to 
return,  and  pxtanUng  to  treat  her  kindly*  and 
assuring  her  that  she  would  be  made  wehxMne 
If  Bhe  retiimed.  To  this  letter  she  made  no 
reply  and  paid  no  attention.  It  was  teetifled 
that  at  a  hearing  bef  tne  Judge  FortOT,  lumt  an 
appUcatifm  for  support,  her  hnshand,  at  the 
Instance  of  the  Judge,  made  another  effort  at 
reconciliation,  but  It  was  hi  rain.  She  refused 
oven  to  speak  to  him,  and  tnmed  hex  hack  to 
him.  It  was  also  testified  that  the  other  mem- 
bers of  her  husband's  family  made  ettMa  to 
bring  about  a  recondllatlon,  both  before  and 
after  the  hearing,  but  she  refused  to  negotiate 
with  th«n.  Another  witness,  a  friend  of  hen, 
to  whom  the  libelant  sp(dte»  expressing  a  de- 
sire to  ^eak  irith  his  wife,  ictpeated  this  wish 
to  the  reqMMiden^  who  r^ed:  "No,  I  wQl 
iterer  qpeak  to  him.  If  he  speaks  to  me  on 
the  street,  I  will  have  him  arrested."  This 
occurred  about  a  year  after  separation.  The 
libelant  testified  to  repeated  efforts  he  had 
made  to  hare  her  come  back,  and  to  shnllar 
efforts  made  by  membna  of  his  family,  but 
said  die  always  refused.  He  said  be  was  s2- 
ways  wining  to  take  her  back,  and  desired  her 
to  come,  but  that  she  would  not  do  so,  saying 
she  IntHided  staying  with  her  mother.  An- 
other  witness,  Adams,  testfiled  that  he  went 
with  the  Ubdant  to  see  his  wife,  and  they 
did  see  iKT,  and  llbdant  asked  her  to  come 
back,  and  She  refused  to  do  so.  This  was  In 
the  spring  of  1896.  The  witness  further  said 
the  libelant  was  mgent  to  hare  her  come  back, 
and  that  he  knew  he  was  acting  In  good  fislth 
In  making  the  request  Against  all  this  test!- 
numy  there  Is  not  a  partlde  of  <9poring  evi- 
dence. The  hosbsnd's  efforts  to  Induce  his 
wife  to  return  and  live  with  htm  commenced 
a  week  or  two  after  she  left  him,  and  con- 
tinued persistently  and  repeatedly  until  the 
filing  <rf  the  present  llbeL  It  was  testified  to 
by  a  number  ct  witnesses  that  they  hved 
pleasantly  together  until  tho  tbne  the  respond- 
ent l^t  her  bushanO,  and  none  knew  of  any 
reastm  for  her  leaving  blm.  It  Is  Impossible 
to  regard  such  conduct  on  the  part  (rf  the  re- 
spondent aa  ottitt  than  wUlfnl  and  maUdons 
deserUoD,  persisted  In  for  corndderaUy  mwe 
than  two  years,  without  any  cause  that  the  law 
can  recognize.  A  mere  qusrrd  at  the  time 
of  the  desertloa  Is  no  justlficatloii.  It  Is  n^- 
ther  alleged  nor  proved  that  any  personal  vio- 
lence was  inflicted  by  the  husband,  nor  any 
abusive  language  used.  We  consider  It  fully 
proved  that  the  reqxHident  Intended  to  desert 
her  husband  when  she  lett  their  home,  and 
that  she  persisted  In  that  purpose  contlnnous- 
ly  from  that  time  fnrward.  That  It  was  ma- 
licious and  wlHfnl  Is  a  necessary  conchidon 
from  all  the  drcumstances.  We  know  of  no 
cause  but.  the  qnartd;  and  that  Is  no  cause 
at  aU,  In  any  legal  sensew  We  are  therefore 
of  opinion  that  the  decree  of  divorce  from 
the  bonds  of  matrimony  should  be  granted.  In 
Bauder's  Appeal.  115  Fa.  St  480.  10  AtL  41, 
ne  bdd  that  a  wife  who  rofoses  the  repeated 


reqneBti  at  her  hodbaad,  for  fbe  pedoft  oC 
two  years,  to  return  to  him,  and  live  aaS  co- 
habit with  hln^  la  gnnty  of  each  desertloa  u 
will  oitltle  the  hoabaDd  to  a  dlvorcfl^  aren 
thoxigh  during  this  time  the  husband  has  paid 
her  a  fixed  sum  per  week  for  her  support,  no- 
der  an  order  of  the  court  of  qowtw  sessions 
of  the  peac^  made  in  a  proceeding  for  deser- 
tion against  him  by  his  wife.  In  Van  Dyke 
Van  Dyke.  135  Pa.  St  459, 19  AtL  1081,  we 
fa^  that  a  desertion  which  Is  without  conaent 
and  without  sufficient  legal  cause  is  presumed 
to  be  wlllfol  and  malldous,  and.  If  per^sted  In 
for  two  years  or  more,  It  will  otttle  the  In- 
jured par^  to  a  decree  at  divorce.  The  decree 
Is  reversed,  at  the  cost  at  the  ^ipdlee,  and 
the  record  Is  remitted,  with  instructions  to  en- 
ter a  decree  of  divorce  for  ^  Ubelaat 


(in  Pa.  Bt  z») 
STROUP  T.  RAYMOND. 

AiH^eal  of  CROW. 

(Supreme  Court  of  PennsylvaDla.    Nov.  8, 
1897.) 

Execution  Salb  — Ikadbquats  Frios— Uibtakb. 

While  gross  Inadequacy  of  price  does  not  of 
Itself  authorise  the  setting  aside  of  execntiiHi 
sale,  sale  for  $400  of  property  worth  $2,500  may 
be  set  aside  where  all  parties  supposed  it  was 
subject  to  a  mortgage  of  $2,000,  whidi  was  in 
fact  discharged. 

Appeal  from  court  of  common  pleas,  Dau- 
phin county. 

Sheriff's  sale  was  made  under  Judgment  of 
Anna  H.  Stroup  against  Charles  N.  Raymond. 
Rule  to  show  cause  why  It  should  not  be  set 
aside  was  made  absolute,  and  the  sale  was 
set  aside.  WUmer  Orow,  the  pnrchaser,  ap- 
peals. Quashed. 

BenJ.  h.  Forster  and  J<^  B.  Snyder,  tax 
antdlant  Heade  D.  Detwdler,  tax  Jacob 
Overdo. 

DEAN,  J.  Charles  N.  Raymond  borrowed 
from  Anna  H.  Stroup  $2,000,  and,  to  secure 
the  loan,  executed  to  her  a  mortgage  in  that 
sum  on  a  lot  of  ground  and  dwelling  house 
In  Ow  borough  of  Mlddletown.  The  value  ci 
the  property  was  not  less  than  $2,500.  A 
judgment  bond  accompanied  the  mortgage. 
Default  having  been  miUle  by  Raymond  m 
payment  of  the  debt  and  Interest  judgmoit 
was  entered  on  the  bond,  execution  Issued, 
and  the  mortgaged  property  was  seized  and 
sold  by  the  shaiff  on  Decembo^  SO,  1896,  to 
Wlhner  Ovw,  this  appellant  at  his  Ud  of 
$400.  niere  woe  other.  Mdders,  but  it  la 
found  as  a  fact  by  the  court  below,  from  the 
tesUmony,  that  all  pa^ea  mterested,  which 
would  include  plaintiff,  defendant  and  pur- 
(diaser,  beUeved  the  sale  was  made  subject 
to  the  mortgage.  It  appears  deatly  from  tlK 
testimony  that  Orow,  the  purchaser,  until 
some  time  after  the  sale,  assumed  the  prop- 
erty had  ooat  blm  over  $2,M0.  It  was  then 
discovered  that  as  the  a^  had  been  made 
on  the  bcmd  the  mmr^cage  had  bem  given  to 
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secure,  the  lot  was  Olscbarsed  from  the  lien 
of  the  debt  This  rule  was  then  taken,  at 
Instance  of  an  Intending  bidder  an^  plalntltC 
and  d^eodant,  before  the  sberUTs  deed  was 
acknowledged,  to  set  aside  the  sal&  A  bond 
with  ample  security  was  tendered,  to  be  filed 
In  court,  stipulating  that  on  a  resale  a  bid 
sufficient  to  cover  nuH-tgage  debt,  interest, 
and  costs  would  be  made.  After  testimony 
taken,  the  court  set  aside  the  sale.  The  pur* 
chaser,  Crow,  appealed  to  this  court;  and 
counsel  for  plaintiff  and  defendant,  in  the 
Judgmeut,  now  more  to  quash  the  appeal, 
assigning  several  reasons,  only  one  of  which 
we  notice,  viz.:  "Ko  appeal  lies  from  the 
discretionary  exercise  of  a  power  resting  with 
the  common  pleas." 

It  is  settled  that  the  setting  aside  or  refus- 
ing to  set  aside  a  sheriff's  sale  is  In  the  Sound 
discretion  of  the  court  below;  and,  unless 
there  be  a  manifest  and  gross  abuse  of  that 
discretion,  this  court  will  not  disturb  the  de- 
cree. All  our  cases  touching  the  quesUtm  are 
so  fully  cited  In  the  opinion  of  the  superior 
court  in  Laird's  Appeal,  2  Super.  Ct  Rep. 
300,  that  we  need  not  repeat  them;  and  It  is 
held  In  the  same  cBses  that  this  court  may 
either  affirm  the  decree  or  quash  the  appeal 
But  It  may  be  ai^ed  that  there  was  a  mani- 
fest abuse  of  discretion  here,  because  the 
learned  Judge  of  the  common  pleas  sets  out, 
as  a  reason  for  setting  aside  the  sale,  gross 
Inadequacy  of  price,  which  the  law  has  set- 
tled is  not  of  itself  a  safficfent  reason.  If 
this  were  the  only  reason  on  which  the  decree 
rested,  the  argiunent  of  appellant  would  be 
Boimd.  Clearly,  It  Is  an  abuse  of  discretion 
when,  to  reach  a  decree,  the  court  Itself  over- 
rides the  estabHshed  law.  Substantially  the 
same  position  was  taken  by  the  court  below 
In  Young's  Appeal  (decided  In  1831),  2  Pen. 
&  W.  380,  as  is  taken  by  the  court  t>elow  in 
the  case  before  us.  All  the  Judges  concurred 
In  dismissing  Young's  Appeal,  because  no  ap- 
peal was  given  by  the  act  of  1827.  Two  of 
the  Judges,  Ross,  J.,  and  Gibson,  G.  J.,  wholly 
dissented  from  the  reasons  given  by  the  court 
fielow  for  setting  aside  the  sale.  The  other 
three  Judges  declined  to  express  an  opinion 
as  to  this  part  of  the  case,  because  It  had 
not  been  argued.  But  the  opinion  of  Ross,  J., 
concurred  In  by  Gibson,  C.  J.,  has  ever  since 
been  followed  by  thte  court  as  the  law,  and 
is  conceded  by  the  learned  Judge  of  the  court 
below  to  have  been  the  law  so  late  as  Bitter 
V.  Getz,  1«1  Pa.  St.  648,  29  Atl.  112.  But 
he  thinks  "the  time  has  arrived  when  the 
hoary  pretense  of  *BelKlQg  upon  other  circum- 
stances' might  safely  be  sent  to  keep  com- 
pany with  the  many  other  useless  flctimia, 
that  have  been  abandoned  In  the  modem  de- 
sire for  a  more  straightforward  admlnistra- 
tloo  of  the  law,  and  that  the  courts  should  ad- 
mit that,  when  the  price  Is  grossly  Inadequate, 
Qmt  of  Itself  is  a  valid  reason  for  setting  aside 
a  sheriff's  sale."  We  do  not  think  this  state- 
ment meets  the  reasoning  in  Young's  Appeal, 
mjfiA.  The  opbrion  there  states:  "The  bona 


ftde  purahasftr  at  a  aherlVa  sale  of  land,  the 
moment  It  la  knocked  off  to  him.  If  he  com- 
piles in  all  respects  with  the  conditions  of 
sale,  instantly  acquires  a  vested  right  to  the 
property  sold.  Such  a  purchaser  would  be 
bound  by  his  bargain  Qius  made,  although  his 
bid  greatly  exceeded  Its  value.  And  if  he  par- 
chase  at  a  bona  flde  sale  greatly  below  the 
value,  the  vrador  would  be  bound  by  the 
sale.  Equality.  In  this  case  at  least.  Is  equl^." 
The  opinion  then  goes  on  to  show  that  any 
other  mle  wotild  necessarily  affect  sheriffs* 
sales  very  Injuriously,  because  buyers  wotild 
not  attempt  to  purcdiase  at  such  sales  when 
they  could  be  s&t  aside  for  mere  Inadequacy 
of  price.  We  do  not  see  that  lapse  ol  time 
has  changed  the  rule  that  equality  Is  equity 
into  the  opposite  one,  tbat  Inequality  is  equity. 
The  same  reasons  for  adhering  to  all  other 
formal  solemn  contracts  exlst  where  such  con- 
tract^  are  regular,  and  made  tmder  no  mis- 
ai^rehension  as  to  material  facts.  We  are 
dearly  of  the  opinion  that  the  role  was  found- 
ed upon  the  soundest  reason,  and  should  be 
adhered  to.  If  the  decree  of  the  oourt  below 
had  for  its  foundation  only  the  reason  that 
Inadequacy  of  price  was  sufficient  to  set  aside 
the  sale,  we  would  reverse  it  as  a  palpaUe 
abuse  of  discretion.  But  it  also  rests  upon  a 
much  sounder  one.  The  court  states  that  all 
parties  interested  acted  on  the  mistaken  be- 
lief that  the  purchase  was  subject  to  the  mort- 
gage. This  was  such  a  mutual  mistake  as 
would  In  most  cases  relieve  parties  from  the 
obligation  of  their  contracts.  Undoubtedly, 
courts  have.  In  cases  where  the  purchaser  be- 
lieved he  bought  the  land  discharged  from 
the  lien  of  a  mortgage,  relieved  him  from  the 
obligation  Incurred  by  bis  bid,  If  he  made 
prompt  application  before  acknowledgment  of 
deed.  And,  on  the  other  hand,  there  Is  no 
reason  here  why  this  purchaser  should  get 
for  $400  a  prop^ty  which  he  thought  he  was 
paying  more  than  $2,400  for.  This  mutual 
misapprehension,  coupled  with  Inadequacy  of 
price,  warranted  the  decree,  and  tiierefore 
there  was  In  fitct  no  abuse  of  discretion. 
There  being  no  auch  abuse  aj^ierent  from  the 
record  or  avermaitB  of  appellant  the  appeal 
la  quashed. 

on  Pa.  Bt  xu} 

DTTBNINO  V.  HASTINGS. 

(Supreme  Cotut  of  P«msylva&ia.   Nov.  8, 
1897.) 

HcaBAito  Avn  Wifs— Uriiiikal  ConvsasATiosr— 
Froot  or  MARRiAoa. 
In  an  action  by  a  husband  for  seduction  of 
his  wife,  cohabitatioD,  repatatloo,  and  general 
surroundings,  whidi  indicate  the  reasonable 
probabiUty  of  the  eondnsion  that  said  parties 
are  married.  Is  suffldent  to  establish  that  fiuit 

Aj^geal  from  court  of  common  ideas,  Alle- 
gheny county. 

Action  by  Charles  Duming  against  John 
Hastings  to  recover  damages  for  the  seduo- 
'tioQ  of  plaintiffs  wife.  From  a  Judgment 
for  plaintiff,  defendant  aH>ealB.  Affirmed. 
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One  of  the  asBlgnments  of  error  vas  u  tot- 
Iowb:  "The  coart  erred  In  charging  the  Jw? 
as  follows:  The  first  question  for  you  to  de< 
termlne  Is  whether  or  not  yon  hellere  the 
plalntier  and  the  woman  who  la  alleged  to  be 
his  wife  were  actually  married.  I  presume 
upon  that  subject  yon  hare  very  little,  if 
any,  doubt  that  the  Beverend  Mr.  Lea.  did 
marry  a  woman  and  a  man  with  the  same 
names,— the  names  borne  by  the  plalDtlfif  and 
the  plaintiff's  so-called  wife.  Those  people 
were  recognized  Id  the  community  as  being 
married.  They  lived  together  for  years,  and 
had  children;  and  that,  perhaps,  will  be  en- 
tirely sufficient  to  satisfy  the  jury  of  the 
marriage.  If  it  required  absolute  proof  of 
marriage  between  a  matt  and  a  woman,  it 
would  be  a  very  difficult  thing  for  most  of 
us,  particularly  very  old  people,  and  more 
particularly  people  coming  from  another 
country,  where  they  were  married,  to  pro- 
duce evidence  that  would  clearly  and  un- 
qtiestionably  establish  the  fact  Therefore 
cohabitation,  reputation,  and  general  sur- 
roundings that  Indicate  the  reasonable  prob- 
ability of  the  conclusion  that  the  parties 
were  married  are  recognized  as  being  suffi- 
cient evidence  to  establish  that  fact.' " 

Levi  Bird  Duff  and  L.  B.  D.  Beese,  for  ap- 
pellant John  P.  Hunter,  for  appellee. 

PER  CURIAM.  This  record  contains  noth- 
ing that  would  justify  us  In  sustaining  either 
of  the  specifications  of  error.  The  case  was 
ably  and  correctly  tried.  It  was  clearly  for 
the  jury  on  the  questions  of  fact  presented 
by  the  evidence,  and  was  submitted  to  them 
with  full  and  adequate  Instructions,  of  which 
the  defendant  has  no  Just  reason  to  com- 
plain. Judgment  affirmed. 


(183  Pa.  St.  20» 

COMMONWEALTH  ex  rel.  KELLY  et  aL  v. 
Cirr  OP  PITTSBURGH  et  al. 

'  (Supreme  Court  of  Pennsylvania.   Nov.  8, 

HuNioiFAL  Corporations— APFROPSI4TIOKS — 
Validity. 

1.  A  dty  ordinance  was  passed  In  1896  appro- 
priating $10,000  oat  of  the  revenues  for  the 
fiscal  year  commencing  February  X,  1886,  for  the 
purpose  of  the  "Provisional  Committee  of  the 
Lake  Erie  and  Ohio  River  Ship  Canal."  a  com- 
mittee appointed  by  the  diamber  of  commerce 
of  Pittsburgh  to  determine  the  practicability  of 
snch  a  canal.  An  ordinance  passed  in  Febru- 
ary, 1896,  headed  "Appropriations  for  1896," 
contained  an  Item,  "lAke  Erie  Ship  C^nal, 
$10,000."  No  corporation  or  association  of 
:hat  name  eiisted,  and  there  was  no  appropria- 
tion to  the  provisional  committee  by  name,  add, 
that  the  appropriation  was  Intended  for  the 
committee,  pursuant  to  the  prior  ordinance. 

2.  An  appropriation  of  a  reasonable  sum  by 
the  dty  of  Pittsburgh  for  the  use  of  a  committee 
anninted  1^  the  chamber  of  commerce,  to  de- 
termine the  practicability  of  a  ship  canal  l>e- 
tween  said  city  niid  Lake  Erie,  and  whether  it 
would  benefit  the  city,  is  not  wilhin  the  inhibi- 
tion of  Const  arL  9t  %  7,  forbidding  the  l^ir 


laitnre  to  authorise  a  dty  **t»  appnAtlirie  monay 
or  loan  its  credit  to  any  cmporattoo,  aisodar 

Hon,  institution,  or  tndlviduaL"^ 

Appeal  from  court  of  common  pleas,  Alle- 
gheny coun^. 

Mandamus,  on  the  relation  of  George  A. 
Kdly  and  others,  a  committee  of  dtizena  un- 
incorporated, known  and  styled  the  "Provl- 
sloual  Committee  of  the  Lake  Brie  and  Ohio 
River  Ship  Canal,"  against  the  dty  of  Pitta- 
burgh  and  H.  L  Gourley,  controller  ot  said 
city,  to  compel  the  latter  to  Issue  and  approve 
a  warrant  From  a  decree  toe  tfaintlfhi,  de- 
fendants aiveaL  Affirmed. 

The  court  of  common  pleaa  rendered  the 
following  ophilon  (WHITE;  J.): 

"This  case  comes  before  us  on  an  amicable 
submission,  to  decide  the  legal  questions  In- 
volved. Ttx  original  petition,  answer,  and 
demurrer  were  filed  the  same  day,  January 
22, 1897.  At  the  hearing  certain  facts  seem- 
ed to  be  necessary  to  a  proper  decision  of  the 
case,  and  the  relators  were  allowed  to  amend. 
The  amendment,  answer  thereto,  and  demur- 
rer were  filed  at  the  same  time,  March  13, 
1897,  and  the  case  submitted  for  final  dispo- 
sition. The  relatora  were  the  'Provisional 
Committee  of  the  Lake  Erie  and  Ohio  Riva 
Ship  Canal,*  appointed  in  porsnance  of  a  reso- 
lution of  the  board  of  directors  of  the  cham- 
ber of  commerce  of  the  dty  of  Pittsburg, 
passed  2d  July,  1891.  for  determining  the 
practicability  of  such  a  can^  and  the  bene- 
fits and  advantages  that  would  accrue  trom  it 
to  the  trade  and  Industries  of  Pittsburg,  and, 
If  found  snch,  to  secure  a  corporation  of  pri- 
vate capital  to  nndertake  it,  or  the  national 
government  to  undertake  It  •  Pnrsuant  th^e- 
to,  the  committee  raised,  by  voluntary  sub- 
scriptions, $29,000,  which  were  expended  In 
the  employm«it  of  engineers,  gathering  sta- 
tistics, etc.,  and  were  unanimously  of  oplnicm 
that  the  proposed  canal  'was  entirely  prac- 
ticable and  feasible,  and  would  be  of  Inestima- 
ble value  to  the  ci^  of  Pittsburg  and  Its  dti- 
zens,  by  increasing  the  trade  and  commerce 
of  said  dty.'  Finding  that  the  fund  voluit- 
tarily  subscribed  was  not  sufficient  to  com- 
plete their  work,  and  'to  remove  all  doubts  as 
to  the  practicability  of  the  project  and  to 
establish  clearly  Its  great  utility  to  the  cwn- 
merce,  trade,  and  industries  ot  the  dty  of 
Pittsburg,'  they  wished  'to  employ  Impartial 
experts  to  test  and  examine  the  work,  and  to 
complete  the  work  In  the  most  perfect  detail,* 
and  for  that  purpose  ai^eared  before  the 
councils  of  the  dty,  'and  gave  a  full  explana- 
tion and  hl8tot7  of  their  work  as  d(me,  and 
stated  that  the  money  requested  was  to  be 
used  by  the  couimittee,  In  completing  their 
work  In  the  most  perfect  and  detailed  man- 
ner,' and  the  necessity  and  great  utility  of 
such  a  canal  for  the  people  of  Pittsburg. 
Thereupon  the  councils  of  the  city  unani- 
mously passed  an  ordinance,  July  11,  1895, 
which  was  duly  approved  by  the  mayor,  for 
the  appropriation  ot  $10,000  put  of  the  rev- 
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en  nee  of  the  city  for  the  fiscal  year  commen- 
cing Febroary  1,  1886,  'to  be  expended  sol^ 
for  the  purpose  of  the  proTlslonal  committee 
of  the  Lake  Erie  and  Ohio  Birer  Ship  Oanal, 
a  pobUc  Improvement  and  highway  designed 
to  promote  the  commercial  Intereats  of  the 
cit7.  The  sum,  or  so  much  thereof  as  shall 
be  reqolred,  shall  be  paid  by  the  controller 
upon  proiffir  Touchers  and  affldarlts  presented 
and  made  by  the  chairman  of  said  committee, 
or  the  treasurer  thereof,  and  shall  be  charged 

to  apprc^rlatlon  No.   .'    The  relators 

say  that,  'relying  upon  the  faith  of  said  ordi- 
nance and  appropriation,  they  subsequently 
entered  into  contracts,'  and  expended  in  carry- 
ing out  the  work  contemplated,  requiring  the 
sum  of  $7,000  ($5,000  yet  remalnhig  unpaid, 
$2,500  being  advanced  by  the  relators),  and 
that,  in  addition  thereto,  some  $1,500  will  be 
needed  for  publishing  the  reports,  eta,  mak- 
ing a  total  of  $8,000,  whl<di  will  tie  necessary 
to  finish  the  work';  that,  on  application  to 
H.  I.  Gourley,  the  controller,  for  the  certifi- 
cate for  a  warrant  for  the  appropriation,  he 
refused  to  Issue  the  same,  for  reiisons  stated 
In  his  letter  of  June  6, 1896,  addressed  to  the 
chairman  ct  the  committee,  In  which  he  says: 
•I  rery  reluctantly  decline  to  lasne  the  certifi- 
cate. *  *  *  The  conclusion  which  I  am 
comp^ed  to  reach  Is  based  on  a  provision  of 
the  state  constitution,  which  I  am  advised 
I»eTents  the  use  of  public  money  for  the  pur- 
pose designed.  I  can  see  no  way,  at  the  pres- 
ent time,  by  which  the  money  can  bd  placed 
la  the  poflseasion  of  your  committee.'  At  the 
argument  on  the  original  petition,  answer, 
and  demurrer,  It  was  turther  urged  that  the 
relators  had  not  presented  voncbers  and  affi- 
davits, as  required  by  the  ordinance  of  July, 
and  also  that  all  api»t>priatIons,  onder  the 
general  ordinances  of  the  dty,  must  be  made 
at  the  beginning  of  the  fiscal  year,  in  Jan- 
nary  or  February.  It  was  claimed  by  the 
relators  that  they  had  or  would  give  the 
Touchers,  etc.,  and  also  that  in  the  annual 
appropriation  wdlnance  of  February,  1886, 
this  specific  Bum  of  $10,000  was  Included. 
The  relators  were  permitted  to  amend  on 
these  points.  The  amendment  filed  March 
13,  1807,  showed  a  compliance  as  to  the 
vouchers  and  affidavits,  and  also  the  general 
appropriation  ordinance  of  February,  1896, 
containing  this  item:  '(47)  Lake  Erie  Ship 
Oanal,  $10,000.'  The  ordioance  is  headed: 
'Appropriations  for  1896.  The  following  sums 
of  mon^  are  hereby  specifically  appropriated 
for  the  purposes  hsrdnafter  set  forth.'  In 
the  annrer  of  the  controller  fo  the  amend- 
ment, he  denies  that  the  $10,000  In  the  ordi' 
nance  of  February,  1886)  should  be  paid  to 
the  relators,  because  it  Is  'an  appropriation 
made  to  and  for  a  different  and  distinct  body 
entirely,  namely,  the  Lake  Erie  Ship  Canal.' 

*'If  the  answer  raised  a  question  of  fact,  It 
would  have  to  be  referred  to  a  jury.  But  I 
do  not  understand  that  the  controller  raises  a 
question  of  fact,  but  a  legal  question,  upon 
the  words  of  the  ordinance.   In  con^dering 


this  question,  we  must  take  into  conaldenu 
tlon  all  the  circtunstances.  It  Is  not  alleged 
that  there  Is  any  corporation  or  association 
by  the  name  of  the  'Lake  Erie  Ship  canal.' 
If  there 'is  ntme  such,  then  the  appropriation 
oonld  not  have  been  intended  for  a  nonentity. 
The  appropriation  In  the  ordinance  of  Febru- 
ary, 1886,  was  manifestly  intended  to  refer 
to  the  ordinance  of  July,  1896.  That  ordi- 
nance did  not  appropriate  the  money  at  that 
time,  for  it  expressly  provided  It  shall  be  paid 
out  of  the  revenues  of  1886>.  The  ordinance 
of  February,  1886,  was  intended  to  carry  out 
the  ordinance  of  Jaly,  1886.  It  is  for  the  pre- 
dse  sura,  and  there  Is  no  appropriation  to  the 
providonai  committee.  The  object  is  the 
same  In  both  ordinances.  It  was  suggested 
In  the  argument  that  possibly  the  city  might 
have  to  pay  the  sum  twice.  Perhaps  that 
was  a  good  reason  for  raising  the  question. 
But  certainly  the  city  is  In  no  danger.  There 
is  no  body  now  In  existence  that  can  claim 
this  money,  as  the  'Lake  Erie  Ship  Oanal.* 
No  doubt.  If  the  money  be  paid  to  the  re- 
lators under  the  ord^  of  court,  the  cl^  will 
be  fully  protected,  espedally  as  no  body  or 
person  rcfireaenting  the  'Lake  Brie  Ship 
Canal'  has  appeared  for  more  than  a  year  to 
claim  this  money.  When  the  controller  wrote 
bis  letter  to  the  committee,  June  5,  1896, 
doubtless  he  knew  of'  the  appropriation  in  the 
or^ance  of  February;  but  he  did  not  give 
that  as  any  reason  for  refosing  to  certify  a 
warrant,  nor  does  he  refer  to  it  In  his  answer 
to  the  original  petition,  filed  January  22, 1897. 

"The  other,  and  perhaps  the  main,  ques- 
tion in  the  case.  Is  the  one  raised  In  the  con- 
troller's letter  to  the  committee:  Had  the 
councils  power  to  make  the  appropriation? 
The  section  of  the  constitution  referred  to 
(article  9,  9  7)  Is  In  these  words:  *The 
eral  assembly  shall  not  authorize  any  coun- 
ty, city,  borough,  township,  or  Incorporated 
district,  to  become  a  stockholder  In  any  com- 
pany, association  or  corporation,  or  to  ob- 
tain or  appropriate  money  or  loan  Its  credit 
to,  any  corporation,  association,  institution 
or  Indtvldnol.*  The  principle  of  this  section 
is  not  new.  It  Is  substantially  the  same  as 
an  amendment  to  the  constitution  of  1837, 
adopted  In  1857.  It  Is  the  same  as  In  the 
constitution  of  Ohio.  The  city  of  Cincinnati, 
under  an  act  of  the  legislature  of  that  state 
providing  that  cities  of  the  first  class,  when 
a  railroad  was  material  to  the  development 
of  a. city,  might  contract  a  loan  and  build  a 
railroad,  actually  built  a  railroad  entirely 
outside  of  the  state  of  Ohio,  except  the 
bridge  over  the  Ohio  river,  which  eonuected 
It  with  the  city.  The  supreme  court  of  Ohio 
gave  an  Interpretation  to  that  section  of 
their  constitution.  Walker  v.  City  of  Cin- 
cinnati, 21  Ohio  St  52-54.  Oar  supreme 
court,  In  Wheeler  v.  PhUadelphta,  77  Pa.  St. 
388,  adopted  the  Interpretation  of  the  su- 
preme court  of  Ohio,  as  contained  in  the 
opinion  of  Scott,  O.  J.,  by  this  quotation: 
*Tlte  miachl^  which  this  section  Interdicts  is 
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a  bnslneBi  partnership  between  a  mtmldpal 
or  aubordlnate  divlBlon  of  the  state  and  In- 
dlTldnalB  or  prlrate  corporations  or  asso- 
ciations. It  forbids  the  anion  of  pnbUc  or 
private  ctu>ltal  or  credit  in  any  enterprise 
whatever.  In  no  project,  originated  In- 
dlTidoals,  whether  associated  or  otherwise, 
with  a  view  to  gain,  are  the  municipal  bodies 
named  permitted  to  participate  In  such  man- 
ner aa  to  Incur  pecuniary  expense  or  lia- 
bility. They  may  neither  become  8to<^old- 
ers,  nor  furnish  money  or  credit  for  the 
benefit  of  the  parties  interested  therein.  As 
this  alliance  between  the  public  and  private 
interests  is  clearly  prohibited  In  respect  to 
all  enterprises  of  whatever  kind,  U  we  bold 
that  these  mnnlclpal  bodies  cannot  do  on 
their  own  account  what  they  are  forbidden 
to  do  on  the  Joint  account  of  themselves  and 
private  parties.  It  follows  that  they  are  pow- 
erless to  make  any  Improvements,  however 
necessary,  with  their  own  means,  and  on 
their  own  sole  accoimt.  We  may  be  very 
sure  that  a  purpose  so  unreasonable  was 
never  entertained  by  the  fiamers  of  the  con- 
stltntlon.'  In  this  case  the  city  of  Pittsburg 
does  not  propose  to  build  a  canal,  or  to  loan 
or  appropriate  money  for  that  purpose,  or  to 
join  with  any  person,  association,  or  oorpwa- 
tlon  for  that  purpose.  It  simply  appropriates 
flO.OOO— a  very  small  sum  for  the  dty  in 
view  of  the  great  object  aimed  at— for  sur- 
veys, getting  information,  etc.,  to  ascertain 
whether  a  ship  canal  between  Pittsburg  and 
Lake  Brie  Is  practicable,  and  would  be  a 
ben^t  to  the  city.  That  such  a  ship  canal 
Is  practicable,  and  would  be  of  very  great 
benefit  to  the  trade  and  Industries  of  Pitts- 
burg, must  be  taken  as  true  in  this  case,  for 
the  provisional  committee  so  reported,  and 
it  is  so  stated  in  the  ordinance  of  July  11, 
1895,  and  Is  not  controverted  by  the  con- 
troller In  his  answers.  There  can  be  no 
doubt,  If  practicable,  it  would  be  of  inmiense 
Importance  to  Pittsburg  to  have  a  ship  canal 
from  here  to  Lake  Erie. 

"It  is  objected  that  the  provisional  com- 
mittee was  appointed  by  the  chamber  of  com- 
merce, and  not  by  the  city.  That  Is  true  in 
one  sense.  But  they  are  ali  citizens  and 
business  men  of  the  city.  It  was  evidently 
proper  for  the  chamber  of  commerce,  the  in- 
corporated body  representing  the  commerce 
and  bnainesia  of  the  city,  to  take  the  initia- 
tive in  the  matter.  Besides,  the  committee 
appeared  before  councils,  giving  a  history 
and  explanation  of  the  project,  what  they 
had  done,  and  what  they  proposed  doing; 
and,  la  view  of  those  facts,  the  councils  unan- 
imously passed  the  ordinance  of  July,  1895, 
thus  sanctioning  the  investigation,  and  in- 
dorsing the  appointment  of  the  committee. 

"The  objection  that  the  canal  would  be 
outside  the  boundaries  of  the  city  I  do  not 
think  is  entitled  to  much  consideration. 
There  can  be  no  doubt  the  city  could  estab- 
lish gas  works  or  water  works  beyond  the 
city  limits,  to  supply  the  citizens  with  gaa 


and  water;  or  could  pnrchaae  and  erect  a 
poor  house  outside  of  the  city  limits,  which 
was  recently  done,  and  In  that  case  some  ex- 
pense was  Incurred  In  ascertaining  a  good  lo- 
cation. The  real  qaestion  is:  Was  a  pre- 
liminary investigation  as  to  the  feasibility  of 
a  ship  canal,  connecting  Pittsburg  with  Lake 
Erie,  and  its  advantages  to  Pittsburg,  a 
proper  subject  for  the  conndls  to  inquire  in- 
to, and  appropriate  a  reasonable  sum  for 
that  purpose?  If  so,  1  have  no  doubt  of  the 
power  of  the  councils  to  make  the  appropria- 
tion. There  Is  no  complaint  of  the  amount 
appropriated  In  this  case.  It  is  certainly 
very  reasonable,  as  this  relators,  by  private 
subBcriptlons,  had  raised  and  expended  for 
that  purpose  929,000  before  they  aalnd  conn- 
cils  to  appropriate  the  $10,000. 

"There  Is  another  and  good  reason  why  the 
relators  sbonld  have  this  mon^.  The  ordi- 
nance of  July,  1896,  pledged  the  city  for 
910,000.  No  objection  was  made  to  It  by  the 
controller  or  any  other  citizen  until  the  con- 
troller refused  to  certify  a  warrant,  in  June, 
1806,  nearly  one  year  after  the  passage  of 
the  ordinance.  In  the  meantime,  on  the 
faith  of  that  ordinance,  the  committee  con- 
tracted debts  In  carrying  out  the  very  object 
declared  in  the  ordinance,  and  actually  ad- 
vanced $2,500.  Shall  they  suffer  this  loss,  or 
the  city  pay  what  It  promised  to  pay  them, 
on  the  faith  of  which  they  Incurred  the  ex- 
pense? Even  if  there  Is  a  doubt  about  the 
power  of  the  to  pass  the  ordinance  of 
July,  1895,  or  some  legal  Irregularity  in  the 
ordinance  of  February,  1893,  good  faith  and 
common  honesty  would  require  the  city  to 
pay.  The  relators  have  Incurred  debts,  for 
which  proper  vouchers  have  been  furnished, 
to  the  amount  of  ¥7,600.  They  can  only  ask 
for  a  certificate  for  that  amount  at  this  time. 
The  reports  and  statistics  should  undoubted- 
ly be  printed  for  public  information.  The 
city  would  otherwise  lose  the  entire  fruits  of 
the  Investigation.  The  committee  are  of 
opinion  it  will  require  91,500  more  for  that 
purpose.  When  these  are  printed,  it  will  be 
time  enough  to  ask  for  another  certificate. 
Let  counsel  draw  up  a  decree  In  aecoidaaee 
with  this  opinion." 

Qarence  Burleigh  and  J.  H.  Beal*  for  ap- 
pellaBtB.  J.  W.  Klnnear,  John  a  Slack,  and 
John  E.  Staaw,  for  iqipdUees. 

PER  OUBIAM.  It  is  unnecessary  to  refer 
in  detail  to  the  facts  of  this  case.  They 
snfflclently  appear  in  the  pleadings  and  in 
the  opinion  of  the  court  below;  and,  for  rea- 
sons given  in  that  opinion,  we  think  the  de- 
cree should  not  be  dlsttwbed.  The  case  is 
dearly  not  within  the  Inhibition  of  section  T 
of  article  9  of  the  constitution.  The  appro- 
priation was  a  very  reasonable  one,  for  the 
purpose  for  which  It  was  made  was  cer- 
tainly not  foreign  to  the  material  interests 
and  general  prosperity  of  the  municipality, 
but  quite  the  contrary.  We  are  therefore  of 
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opinion  there  was  no  error  In  holding  that 
conDclls  had  the  power  to  make  the  appro- 
priation, and  that  good  faith  to  the  relators 
and  others  who  acted  In  reliance  thereon 
requires  tliat  the  sum  appropriated  should 
be  paid.  Decree  affirmed,  and  appeal  dis- 
missed, at  EiQ^dlautB*  costs. 


(N  N.  J.  U  MU 

BAST  JBKSSY  WATER  Ca  T.  BIGBLOW 
et  al. 

(Conrt  of  Bnon  and  Ameali  of  New  Jeaer, 
Nov.  9.  1887.) 

MdIBAHOB—  LlABILlTT  or  QlUNTOR  VOB  COXTIinh 

AHoa— Water  Rights— Ditbksioh  ahd  Ob> 

8TR0CTION— DaMABBS— PhOPITS. 

1.  One  who  erects  a  sbructore  or  conatrcction 
which  creates  a  naisance,  and  then  conveyB  to 
anothw  his  title,  and  the  lands  and  premises  on 
which  the  structure  or  constmction  exists  and 
is  maintained,  with  a  covenant  in  the  deed  of 
coDTe^ance  for  quiet  enjofmeot,  and  right  to 
maintaia  such  structure  or  coDstruction,  is  lia- 
ble for  the  continuance  of  the  uniaaace,  upon  the 
ground  that  he  affirms  It,  and  must  be  regarded 
in  law  aa  continaing  It.  He  is  the  author  of  the 
ori^naJ  wrong,  and,  Qius  transferring  the  prem- 
ises with  the  original  wrong  still  existing,  he  is 
treated  as  affirming  its  continuance. 

2.  When  ona  tnrnB  more  water  on  the  land  of 
another  than  would  naturally  go  in  that  direc- 
tion, it  is  immaterial  whether  it  be  productive 
of  injur;  or  benefit  as  regards  a  right  of  action, 
for  no  one  has  a  right  to  compel  another  to 
have  his  property  improved  in  a  particular  man- 
ner. It  is  as  illegal  to  force  him  to  receive  a 
benefit  as  to  submit  to  an  injury. 

3.  It  is  an  actionaUe  nuisance  for  one,  by 
means  of  a  reservoir,  to  increase,  divert,  or  di- 
minish the  volume  of  water  naturally  Sowing  in 
u  stream,  to  the  detriment  of  and  damage  to  a 
mill  owner  thereon;  and  it  is  no  defense  to  tiae 
action  for  si'ch  au  injury  that  the  person  com- 
l>laining  is  benefited  by  the  increase  in  the  vol- 
ume of  water,  for  he  has  the  right  to  the  enjoy- 
ment of  the  waters  in  their  natural  condition; 
or,  if  the  idalntUE  be  injured  Iv  the  diver^on  or 
diminntion  of  the  nsual  flow  at  certain  periods, 
this  injury  cannot  be  compensated,  without  the 
consent  of  the  plaintiff,  by  an  increased  volume 
i-aused  by  the  defendant,  in  excess  of  the  natural 
flow,  at  another  time,  and  no  credit  could  be  giv- 
en, or  diminntion  of  actual  damage  niade,  be- 
cause of  a  benefit  received  by  the  plaintiff  by 
reason  of  such  increased  volume. 

4.  Profits  are  recoverable  as  damages  when 
they  might  have  been  realized,  and  when  they 
are  capable  of  being  estimated  with  reasonable 
certainty;    and  in  actions  of  tort,  where  the 

Suaotum  of  damages  is  very  much  within  the 
iscretion  of  the  jury,  the  evidence  of  the  natare 
and  extent  of  the  plaintiff's  business  and  the 
general  rate  of  profit  he  has  realized  therefrom, 
which  has  been  interrupted  by  the  defendant's 
wrongful  act,  is  properly  received,  not  on  the 
ground  of  its  furnltshtng  a  measure  of  damages 
to  be  adopted  by  the  jury,  but  to  be  taken  into 
consideration  to  guide  them  in  the  exerdse  of 
that  discretion  which  to  a  certain  extent  is  al- 
ways vested  in  the  jury. 
(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Action  by  George  W.  Blgdow  and  others 
Jigalnst  the  East  Jersey  Water  Company  for 
damages  for  a  diversion  of  the  wat«^  of  a 
stream.  There  was  a  Judgment  for  plalntltCs, 
and,  from  a  Judgment  of  the  supreme  court  af- 
firming the  same,  defendants  bring  error.  AI- 
flnned* 


JoB^ta  Coult,  t(x  idaintm  In  eofft'  Jobn  W. 
Harding,  for  defaidauts  in  error. 

LIPPINCOTT,  J.  The  defendants  In  error 
are  the  owners  of  a  tract  of  land  through 
nlilch  a  branch  of  the  Pequannock  river  flows. 
On  this  land  they  maintain  a  sawmill,  which 
la  operated  by  water  power  drawn  from  the 
river  by  means  of  a  low  dam  and  a  raceway 
leading  to  the  sawmill.  This  mill  has  been 
tmlnterrc^tedly  operated  by  the  defoidants  In 
wror  and  their  father  for  a  period  of  over  30 
years,  and  thedr  legal  right  to  operste  the 
mill  In  the  manner  In  which  it  Is  operated  dur- 
ing this  period  is  not  disputed  by  the  plaintiffs 
In  error.  This  action  is  for  damages  toe  a 
dlverslcm  of  the  water  of  the  river  In  such 
volume,  as  It  has  been  accustomed  to  flow,  as 
to  Int^ere  with  the  operation  of  the  mill. 
This  dlverrion  commenced  In  Septemba-,  1891, 
and  It  Is  alleged  continued  from  time  to  time, 
covering  certain  periods,  until  the  commence- 
ment of  this  action,  on  Decmber  10,  1895. 
The  liability  of  the  idaintlffs  in  error  for  In- 
juries arising  from  the  diversion  of  the  water 
to  May  2,  1892,  la  conceded,  but  beyond 
this  date  the  req>oaslbiUty  is  disputed. 

The  first  assignment  of  error  Is  taken 
against  the  admission  of  evidence  to  show  di- 
version and  Injury  after  this  date.  The  facts, 
so  far  as  they  are  involved  In  the  discttaslon 
of  the  question  preeented,  are  as  f<^ows:  The 
East  Jersey  Water  Oompany,  the  idaintlfls 
in  error,  on  Septembar  24,  1888,  entered  Into  a 
contract  with  the  Newark  aqueduct  board  and 
the  mayor  and  canimon  council  of  the  dty  of 
Newark  to  furnish  a  water  supply  to  that  city, 
and  to  construct  such  dams,  res^oirs,  works, 
and  conduits  on  the  Pequannock  river  and 
other  rivers  as  ml^t  be  necessary  to  render  a 
water  supply  to  the  city  to  the  extent  of  50,- 

000.  000  gallons  dally,  to  be  coa:^>Ieted  by  May 

1,  1892.  A  subsequent  and  further  contract 
was  made  on  August  1,  1892.  These  contracts 
provided  Qiat,  after  the  contract  was  fully 
performed  and  completed,  the  city  of  Newark 
ndgbt,  at  Its  option,  by  a  deed  or  deeds  of 
conveyance,  becrane  the  owner  absolute,  tn 
its  own  right,  of  the  water,  water  rights,  dams, 
reservoirs,  and  works  constructed  under  the 
contract,  subject,  however,  to  a  license  to  the 
East  Jersey  Water  Company  to  divert  and  use 
tm  its  own  purposes  a  certain  portion  ctf  the 
wator  In  excess  27,500,000  ^ons  dally 
up  to  the  year  1900,  and  deferring  the  pay- 
ment of  ^.000,000  of  the  purchase  price  until 
that  time,  and  that,  for  the  purposes  of  this 
lic^ise  and  contract,  the  East  Jersey  Water 
Company  sbonld,  at  Its  own  cost  and  expense, 
keep  and  maintain  all  such  dams,  reservolra, 
and  works,  and,  at  the  end  of  the  pei^od,  de- 
liver the  same  in  good  repair  to  the  ot 
Newark,  and  that  the  control  of  the  East  Jer- 
sey Water  Oompany  should  tben  entlr^  cease 
and  determine.  Under  these  contracts,  the 
plaintiffs  in  error,  In  the  construction  of  these 
dams  and  reservoirs,  interfered  with,  inter- 
rupted, and  diverted  the  nsual  flow  of  water 
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of  the  rirer.  On 'the  2d  day  of  May,  1S82, 
the  £iaBt  Sexsey  Water  Company  conveyed  wa- 
ter, water  rights,  reservdra,  dams,  and  works 
to  the  city  of  Newark.  This  deed  of  conveyance 
reserves  to  the  wat^  company  the  right  or  li- 
cense until  September  24, 1900,  to  take  out  of  the 
pipes  or  CMidolts  at  the  dty  of  Newark  any  ex- 
cess of  water  over  27,500,000  gallons  dally  for 
Its  own  use;  and  for  such  purpose,  and  lu  c<hi- 
slderation  tberefM-,  the  water  company  re- 
served the  right  and  agreed  to  keep,  maintain, 
and  control  the  dams,  conduits,  and  works. 
The  contracts  and  this  deed  of  conveyance 
were  offered  In  evidence  by  the  plaintiffs  be- 
low. The  plaintiffs  below  then  proceeded  to 
produce  evidence  to  show  diversion  of  water 
to  their  Injury  after  the  date  of  the  delivery 
of  this  deed.  This  was  objected  to,  on  the 
grounds  that  the  city  of  Newark,  by  this  con- 
veyance, became  the  owner  of  the  property 
and  works,  and  that,  from  that  time  oa,  the 
maintenance  and  operation  of  the  works  were 
acts  of  the  owner,  and  that,  If  any  llabllll7  ex- 
isted for  any  further  dlv^ion.  It  was  upon  the 
city  of  Newark.  The  learned  trial  justice  ad- 
mitted the  evidence  on  the  ground  that  by 
the  deed  the  water  company  reeerved  the 
right,  and  were  licensed  and  permitted,  to 
maintain  the  dams  and  reservoirs  whloh  cre- 
ated the  nuisance,  and  were  put  In  control 
thereof  for  the  purpose  of  utilizing  the  excess 
of  water  for  Its  own  benefit,  and  Uable  to  the 
plaintiffs  below  for  any  Injury  that  such  main- 
tenance and  control  caused.  In  the  admis- 
sion of  this  evidence  it  Is  difficult  to  perceive 
any  error  in  the  learned  trial  justice.  It  may 
be  said  as  a  fact,  under  this  deed  of  convey- 
ance, that  the  fiuther  control  and  manage- 
ment of  the  works  In  the  water  company  was 
excHusive;  but,  even  If  it  were  not,  stUl  the 
control  being  to  an  extent  retained  would  ren- 
der the  watw  company  Uable,  at  least,  for 
such  maintenance  and  contnd  as  It  actually 
exercised. 

It  cannot  be  contended  either  In  reason  or 
anthori^  that  the  company  were  relieved  of 
liability  from  and  after  the  date  and  deliv- 
ery of  the  deed;  for  the  deed  Iteelf,  by  Its 
own  provisions  reserving  ^Is  control,  ren- 
dered the  defendants  liable.  Besides,  in  the 
deed  the  grantor  covenants  the  right  In  the 
grantee  to  maintain  the  erection  of  ttie  water- 
WOTks;  and  the  general  prhu^t^e  is  clear  that 
one  who  erects  a  structure  or  construction 
which  creates  a  nuisance,  and  then  conveys 
to  another  his  title,  with  covenants  with  the 
grantee  for  quiet  enjoyment  and  the  right  to 
maintain  the  erection,  Is  liable  for  its  con- 
tinuance, upon  the  ground  that,  by  his  rela- 
tions with  the  occupier,  he  affirms  the  nui- 
sance, and  must  be  regarded  in  law  as  con- 
tinuing It  He  Is  liable  for  a  contlnnance  of 
the  nuisance.  If,  from  the  terms  of  the  con- 
veyance, he  can  falriy  be  said  to  afBrm  or  up- 
hold It  The  ground  upon  which  the  alienor 
Is  held  Uable  for  a  nuisance  created  by  him 
Is  that  he  is  the  author  of  the  origrlnal  wrong, 
and  transferring  the  premises  with  the  orig- 


inal wrong  stfll  existing  Is  treated  as  affirm- 
ing the  continuance  of  It  Wood,  Noia  C2d 
Bd.)  p.  78,  S  73;  Gould,  Waters  (2d  Ed.)  H 
3S7-891,  and  cases  cited.  Besides,  the  right 
to  keep,  maintain,  and  control  these  dams, 
reservoirs,  and  othra*  works  was  expressly 
reserved  to  the  water  company;  and,  up  to 
the  time  that  this  evidence  was  offered,  there 
was  nothing  in  the  case  which  In  the  sUght- 
est  tended  to  show  that  the  actual  mainte- 
nance and  control  had  changed.  The  person 
primarily  liable  for  a  nuisance  Is  he  who  ac- 
tuaUy  creates  It,  whether  on  his  own  land  or 
not;  and  the  contracts  were  admissible  to 
show  the  liability  for  construction  for  the 
cll7,  and  the  conveyance  cleatly  was  evidence 
to  show  continuing  control,  and  the  evidence 
clearly  admissible.  Where  the  continuance 
of  the  nuisance  Is  expressly  provided  for,  no 
question  can  arise  as  to  continuing  UabiUty. 
Blunt  V.  AUiln,  15  Wend.  621;  Waggoner  v. 
Jermalne,  3  Denlo,  SOO;  Hanse  v.  Cowing,  1 
Lans.  288. 

Another  exception  was  to  the  charge  of  the 
court  upon  the  same  subject  of  the  UabUlty 
of  the  water  company  for  injuries  Inflicted 
npon  the  plaintiffs  below  after  May  2,  1802. 
The  evidence  on  the  part  of  the  defendants 
tended  to  establish  quite  clearly  that  the 
plaintiffs  In  error,  through  their  agents  and 
servants,  were  In  actual  control  of  the  dams 
and  reservoirs  during  the  whole  period  for 
which  the  cl^ilm  for  damages  is  made.  Both 
the  answers  to  the  formal  interrogatories 
read  as  evidence  and  the  evidence  of  the  wit- 
nesses on  the  trial  tend  to  establish  this  fact 
The  trial  court  after  referring  to  these  facts, 
said:  "I  therefore  cAiarge  you.  If,  after  the 
deed  to  the  city  of  Newark,  this  defendant 
remained  lu  control  of  the  Oak  Ridge  Reser- 
voir, and  used  It  to  confine  the  waters  of  this 
branch  of  the  Pequannodc,  and,  In  using  it 
restrained  these  waters  from  flowing  in  their 
usual  and  accustomed  mode  to  the  plaintiffs' 
mUI,  and  thereby  deprived  the  plaintiffs*  mill 
of  power,  it  Is  liatAe  therefor  to  the  plaintiffs." 
The  fact  of  control  by  the  deed  of  convey- 
ance, and  the  admissions  In  the  answers  to 
Interrogatories,  and  the  evidence  of  witness- 
es undisputed  on  this  point  of  control,  was 
60  clear  and  so  undisputed  that  It  could 
have  been  made  a  subject  of  direction  In  fa- 
vor of  the  plaintiffs  below;  and  the  defend- 
ants cannot  complain  that  the  facts  were 
submitted  to  the  jury,  to  determine  whether 
a  basis  of  ItablUty  existed  and  continued. 
Upon  the  principles  stated  regulating  the  ad- 
mission of  evidence  of  injury  after  May  2, 
1892,  the  court  committed  no  error  against 
the  defendants  below  In  this  Bubmlsslon  to 
the  jury. 

There  were  several  requests  upon  the  ques- 
tion of  damage,  which  the  trial  court  refused 
to  charge  In  the  language  of  the  requests, 
and  to  which  refusals  oceptlons  were  taken. 
The  first  in  order,  as  contained  In  the  assign- 
ment of  error,  Is  "that  the  measure  of  dam- 
ages for  the  Injury  complained  of  is  the  dim- 
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Inntlon  In  tbe  rental  value  of  the  premlBes 
occasioned  by  that  Inlnrr"  Tbe  trial  court 
eozrectlr  refused  this  aa  an  exdnalve  rule  of 
damace.  Tbe  damages  might  not  depend 
upon  tbe  amount  which  could  be  obtained  as 
rent,  bat  as  well  upon  the  diminution  In  value 
of  the  premises  arising  from  the  wrongful  di- 
version of  the  water.  The  diminution  of  the 
value  of  tbe  use  of  tbe  premises  to  the  owners 
might  not  at  all  be  connected  with  the  m&te 
diminution  of  the  rentals.  Halsey  v.  Railroad 
Ca,  45  N.  J.  Law,  37;  French  v.  Lumber  Co., 
146  Mass.  261.  14  N.  B.  113;  Lose  v.  Jonea, 
3»  N.  J.  Law,  707;  Port  v.  Hmio,  4  N.  3. 
Law,  67. 

Anoth^  exertion  In  order  was  taken  upon 
the  relusal  of  the  conrt  to  charge  the  jury 
"that  tbe  Jury  could  not  confine  their  inquiry 
and  base  tbelr  verdict  alone  on  damagee  claim- 
ed to  have  been  suffered  at  particular  p«iods, 
when  tbe  water  was  shut  off,  but  mnst  con* 
sider  whether  he  suffered  damages  generally, 
and.  If  sov  what  damage  during  the  entire 
period  covered  by  the  suit"  The  idalntiffs  be- 
low were  entitled  to  tbe  usual  and  accustomed 
flowof  theater.  Merrltt t. Parker,  1  N.J. Law, 
526,  533;  Wood.  Nnls.  (2d  Bd.)  pp.  499,  SOO,  { 
426.  Tbe  tdal  Justice,  In  answer  to  this  re- 
qaert,  declined  to  chai^  aa  requested,  In  the 
language  of  tbe  requeat,  and  charged  that 
"tbe  plafaitlffs.  U  Injuted  tar  the  shutting  off 
of  tbe  water  dnclng  the  pedod  proved  by  tbem, 
would  not  be  compensated,  without  their  con- 
sent, by  water  sent  down  In  access  of  the' 
natural  quantity  at'anotber  tlm&  ^Hiey  might 
consult  to  rective  the  water,  and  ntillie  it. 
and  ao  aet  that  off  agatairt  tbe  bijory  done  at 
a  prevkma  time;  bat.  In  tbe  absence  (hF  each 
a  consent,  you,  gentlemen,  would  not  be  en- 
titled to  give  tbe  defoidant  orefflt  for  that 
additional  water  at  another  time."  TUs  role 
accords  with  reason  and  that  certainty  whldi 
la  required  as  to  compensation  for  Injury  done, 
and  It  appears  to  be  fidly  authorteed  by  prece- 
dent KInsey,  C  J.,  in  Uerrltt  FaAer. 
'sopra,  said:  "It  would  be  eqnaUy  unreasonr 
aUe  that  one  man  sboald  have  the  right  to 
turn  more  water  over  the  land  of  bis  n^hghbor 
than  would  natorally  go  In  that  dlrectlw;  and, 
so  far  as  regards  tbe  right,  it  Is  attogetber  Im- 
material whether  It  be  productive  of  injury 
benefit;  no  one  baa  a  right  to  oompd  another 
to  have  his  propor^  Improved  In  a  particular 
manner.  It  la  aa  illegal  to  force  him  to  receive 
a  benefit  as  to  submit  to  an  iQjnry."  In  an 
acHon  for  overflowing  the  plainttfTs  land,  In 
which  It  waa  suggested  that  tbe  acts  com- 
plained of  aa  Injurious,  Instead  of  being  an  In- 
Jury,  were  reaUy  a  benefit  to  the  plalntUTs 
land,  tbe  court  said  that  no  Infringement  of 
the  lights  of  another  could  be  Justified  on  the 
gronnd  that  the  act  Is  a  boteflt  to  the  owner, 
If  ItladoneagalnfithJBwtU.  TUlotnmv.Smith, 
32  M.  H.  00-86;  Gerrish  v.  Hanutactoring  Co., 
SO  N.  U.  478.  It  Is  tile  i^t  of  every  owner 
of  land  upon  a  stream  to  have  the  wato-  come 
to  him  In  Its  natural  flow,  undiminished  In 
quantity,  and  unimpaired  In  quality,  and.  It 


may  be  added,  with  no  Increaw  of  the  volume 
except  from  natural  causes.  Therefore  It  Is 
an  actionable  nuisance  at  common  law  fM  a 
mill  owner  or  other  person  to  turn  a  new 
stream  into  tbe  stream,  or,  by  means  of  a  res- 
ervoir, to  increase  the  volume  of  water  natu- 
rally flowing  in  the  stream.  It  Is  no  defense 
to  an  action  for  such  an  Injpry  that  the  per- 
son complaining  Is  benefited  by  the  Increase  hi 
the  volume  of  water,  for  no  pei-son  can  be  com- 
pelled to  have  his  premises  improved,  and  has 
a  right  to  their  enjoyment  In  their  natural  con: 
dltlon,  and  accOTdIng  to  his  tastes  and  Inclina- 
tion. Wood.  NnlB.  §  426,  pp.  409,  500.  I  have 
noticed,  upon  an  examination,  that  there  was 
no  evidence  In  the  case  upon  which  this  re- 
quest to  charge  could  be  founded.  It  was  the 
opinion  of  some  of  the  witnesses  that,  since 
the  reservoir  had  been  constructed,  more  wa- 
ter at  times  bad  flowed. than  before,  but  no 
times  were  fixed,  and  there  was  do  evldoice. 
so  tar  as  I  can  perc^e.  ttiat  each  increased 
flow,  If  It  ever  did  exist,  was  of  any  use  or 
benefit  to  the  p^Intiffs  in  this  actten.  For 
these  reasons,  this  request  to  idiaiBe  was  prop* 
aly  refused. 

The  only  other  two  errors  assigned  pertain 
to  die  subject  of  damages.  One  arises  I^>on  a 
request  to  charge  npcm.  the  subject  of  the  loss 
of  proflta  as  an  tionent  of  damage,  and  the 
other  upMi  what  the  court  saU  in  the  charge 
to  the  Jury  on  that  aulidect  aa  a  measmn  or 
element  ot  damage.  Both  can  be  considered 
together.  Tbe  request  to  charge  was:  "That 
no  damages  could  be  awarded  by  them  for 
loss  bn  supposed  profit  on  woA  not  done,  un- 
less It  an>ear  that  tbe  idalntlffii  Were  pre- 
vented  by  the  acts  of  the  defendant  from  do- 
ing the  work,  and  did  not  In  tact  do  It"  The 
specific  reply  of  tiie  learned  trial  Justice  was 
as  follows:  *1  do  not  know  tiuvt  I  quite  un- 
derstand that,  bat  I  win  dedlne  to  cbarge 
(tti  that  subject  otherwise  than  I  have  cbar^ 
ged.  The  case  Is  left  somewhat  obscure 
with  reference  to  whether  the  wovk  tbe  plain- 
tiffs say  they  were  prev«ited  from  doing  was 
afterwards  done  by  than,  and  wbetber,  If  so 
don^  It  prevented  them  from  -doing  other 
work,  Oiat  would  bave  been  offered  to  them, 
which  they  could  otherwise  bave  done.  I 
shall  leave  the  case  to  the  Jury  on  the  charge 
as  I  lure  given  It,  and  dedlne  to  charge  oth- 
erwise than  I  have."  In  thla  connection, 
connael  fOr  the  defendants  called  the  atten- 
tion of  tbe  conrt  that  tbe  Jury  had  been  char- 
ged that  they  abonld  consider  the  loss  oa  SO 
stone  boats,  and  that  afterwards  all  those 
stone  boats  had  been  completed  except  an 
order  for  20,  which  was  either  withdrawn, 
or  turned  aside.  The  trial  court,  afta-  reCv* 
ring  to  this  misapprehension,  aald:  "It  la 
not  a  question  of  profit  but  a  question  of 
what  amount,  bas  been  lost  to  the  plaintlflb 
1^  th^r  inability  to  flnish  that  order;  and 
after  that--conn8el  calls  It  to  my  mind,— 
If  It  be  true  that  they  filled  that  w&er  so 
far  as  thirty  were  concerned,  and  only  lost 
the  order  with  reflect  to  twenty.  I  restrict 
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your  ccnulderfttloii  to  those,— the  twaity" 
Tbe  other  exception  la  founded  npim  what  the 
court  aald  In  retotion  to  lose  of  proflts  aa  an 
element  of  damage,  and  upon  the  asBumptieo 
that  the  (diaw  waa  that  the  measure  of  dam- 
ages to  which  tbe  i^IntUI  was  entitled  waa 
the  loss  of  bnalness  .pn^ts  during  the  pe- 
riod complained  of.  The  whole  dbarg^  In- 
cluding what  was  said  In  reply  to  the  re- 
quests to  cha^,  must  be  looked  to  In  ot6sc 
to  determine  whether  these  two  emnra  are 
weU  founded.  The  trial  court  nowhere  In 
its  charge  ^aced  ai^  such  pn^sftlon  to  the 
Jury  that  the  measure  of  damages  was  the 
loss  of  bnslneaa  profits  during  the  period  com- 
plained of. 

In  this  state  It  has  been  hdd  that  pcoflta 
are  recoverable  aa  damages  where  they 
might  have  been  realized,  and  where  they 
are  capable  of  bdng  estimated  with  a  rea- 
sonable decree  of  certainty.  Wolcott  t. 
Blount,  36  N.  J.  lAw,  268;  Sh^reas  Oo.  t. 
Nichols.  83  N.  J.  Law,  4S6.  In  this  latter 
case  tbe  court  said:  "In  actions  of  tort; 
where  the  quantum  of  damages  is  very  much 
within  the  discretion  of  the  jury,  the  evi- 
dence of  the  nature  and  extent  <^  the  plain- 
tUTs  business  and  the  general  rate  of  profit 
he  haa  realised  therefrom,  which  has  been 
Interrupted  by  tbe  dtfmdsnt's  wrongful  act, 
la  prop»'ly  received,  not  on  tbe  ground  of  ita 
f  umlshtDg  a  meaawe  of  damages  to  be  adopt- 
ed by  the  jury,  but  to  be  taken  Into  eonald- 
eratton  \jj  the  Jury  to  guide  them  in  the  ex- 
ercise of  that  discretion  which  to  a  certain 
extent  is  alwi^  vested  in  the  Jury.*'  In  an 
action  for  Injuries  arising  from  the  unlaw- 
ful raising  of  a  dam  betow  the  idslntilTs 
cotton  mill  on  the  same  stream,  the  operation 
<»e  which  was  greatly  'impeded  by  ba^  wa^ 
tw.  whereby  tbe  plalntifrs  profits  were 
greatly  dhnlnisfaed,  eridence  of  the  pnrflta 
of  manufacture  was  held  admissible,  aa  a 
basis  upon  whldi  to  estimate  the  damages. 
If  not  as  an  actual  measure  thereof.  In  all 
cases  of  this  character  the  true  measure  of 
damages  is  the  actual  compensation  which, 
in  view  of  all  the  circumstances,  the  plaintiff 
ought  to  have  for  the  injury.  Wood,  Nuia. 
(2d  Ed.)  p.  1011,  H  876.  876;  Sedg.  Dam. 
(3d  Ed.)  92.  83,  78,  82;  White  V.  Uosetey.  8 
Pick.  356.  O^iese  rules  ate  of  daily  appUca- 
tion  in  tbe  courta  of  this  state,  and  the 
diarge  of  the  learned  trial  justice  to  no  in- 
stance viohites  any  <^  them.  Upon  this  sub- 
ject of  damages,  the  court,  In  its  eihfuge, 
said:  "Therefine,  if  there  la  In  this  case 
proof  of  an  Illegal  invasion  of  right,  there 
must  be  a  verdict  for  the  phdntiflta  for  nomi- 
nal damages,  and  no  more,  unless  the  plain- 
tiffs have  establlahed  by  proof  actual  dam- 
ages. Damages  in  a  case  Uke  this  must  be 
compeD8atl<»L  Oompenaation  for  the  Injury 
done  is  the  measure  and  the  limit  of  the 
damages  that  you  should  give.  These  plain- 
tiffs must  be  C(»npensated  In  mon^  tor 


what  they  have  lost  in  money  valhe.  In  tbe 
case  before  yon  it  will  not  be  sufficient  to 
sustain  a  verdict  for  more  than  nominal 
damages  to  prove  that  tbe  defendant  baa  at 
times  withheld  from  the  plaintiffs'  mlU  the 
natural  flow  ■  ct  the  water.  If  tliat  proof 
stood  alone,  nothing  but  nominal  damages 
could  be  given.  To  obtain  actuid  damages, 
the  plaintiffs  must  have  proved  an  actual 
injury;  and  on  such  proof  a  verdict  that  will 
compensate  the  plaintiffs  for  the  actual  loss 
may  be  rendered.  No  greater  amount,  of 
course.  I  need  not  tell  yon,  than  what  win 
conq^ensate  them,  should  be  given.  To  re- 
cover actual  damages,  the  plalntlfFs  mnst 
prove,  as  I  have  said,  not  <»ily  that  the  water 
waa  irregularly  withheld  from  them,  and 
that  the  power  that  they  had  there  could  not 
boused;  but  at  thoae  periods  their  power  was 
of  value,  because  their  business  required  them 
to  use  It,  and  that  it  could  be  used  in  Ui^ 
bnsineas.  In  this  situation  of  tbe  case,  you 
should  first  ascertain  at  what  periods,  if  any, 
water  was  Improperly  withheld,  and,  second- 
ly, were  tbe  pliUntiflB  then  In  a  business  In 
which  the  water  power  was  to  be  used  and 
could  be  QsedT^  And  again,  iveaking  as-  to- 
tbe  perfonnance  after  May,  1882:  "If  you 
can  fix  from  the  evidence  tbe  periods,  and 
that  in  QiOBe  i»eriods  tlie  business  of  the  plaln- 
tiCCs  was  Intofered  with,  and  the  actual  loss 
inflicted  upon  thwn,  qq  the  ssme  principles 
aa  I  have  atated  before,  then  tor  tboae  periods 
TOO  may  make  them  allowances  that  will  com- 
pensate and  put  In  Qi^  pocketa  in  money 
what  they  have  lost  In  money  value."  And 
again,  speaking  of  the  IntemqjttiQn  of  the 
plaintiffs  In  the  oonstmcdtm  of  the  stone 
boats,  tbe  court  said:  "Ton  may  take  In  eoO- 
Bideratlon  the  Order  for  the  fifty  stone  boats 
which  they  were  imable  to  flU."  A  correction 
■mB  made  to  20  stone  boats,  to  which  refov 
ence  has  already  bea  made;  and  the  queation 
wb  ether  the  pert" om'  n  n  ee  of  any  order  for  stone 
boats  was  Interrupted  is  left  to  the  Jnry,  uid . 
the  court  continues,  "Now  what  will  compen- 
sate themT'  and  then  he  goea  on  to  diacnu  the 
price  obtained  in  the  wwk  <a  the  sawmill,  the 
expenses  thereof,  and  the  obligation  of  the 
^aJntlflb  bdow  to  judidoualy  emph^  tb^ 
workmen  at  any  work  which  tliey  might  have 
bad  to  do  there  during  these  periods  of  toter- 
mptlon.  It  will  thus  be  seen  that  the  verdict 
of  the  Juiy,  under  the  Instructions  of  the  trial 
court,  waa  left  to  depend  upon  tbe  sxoot  of 
actual  loss  suffered  from  the  acts  of  the  de- 
f  aidants,  and  that  tbe  proctf  of  such  loss  mnst 
be  furnished  as  tbe  basis  of  the  verdict  and 
that  loss  of  pn^ts,  while  it  was  left  to  the 
Jury  as  one  of  the  dements  of  damage  tx 
their  consideration,  waa  not  at  all  made  the 
measure  of  damages.  No  oror  in  the  admls- 
Bion  or  rejection  of  evidenoe,  or  in  the  submis- 
sion of  titte  case  to  the  Jury,  baa  been  discov- 
ered; and  die  judgment  of  the  supione  court 
mnst  be  affirmed,  with  costs. 
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WILSON  T.  INHABITANTS  OF  CITY  OF 

TBENTON  et  aL 
^n^eme  Court  of  New  Jeney.  Sept.  30, 1897.) 
BtuiT  Improtcnintb— ViuDiTT  or  Cohtuoi^ 

LOWBBT  BiDDBK— DbOHIOK  Ot  CTR 

Cod  scil— Rbvib  w. 

1.  In  a  contract  with  a  dty  to  lay  a  pare- 
ment  which  BhaQ  remain  in  good  condition  for  at 
Aeaat  five  years,  a  guaranty  by  the  contractor 
to  jeetore  it  at  his  own  ezpenae  If  it  gets  oat 
of  order  during  that  period,  and  that,  If  he  faila 
to  do  Bo,  the  city  may  make  the  repairs,  and 
retain  the  cost  out  of  the  cootraet  price,  coa- 
tem^tea  repafn  utaiiig  from  laek  of  durabili- 
tr*  and  does  not  Increase  the  burdrai  of  abutting 
owners  by  indirectly  making  them  pay  for  gen- 
eral repairs,  In  violation  of  a  charter  proTision 
that,  after  a  street  has  been  paved,  the  city 
shall  keep  it  in  repair  at  the  general  expense. 

2.  Under  a  charter  requlnng  contracts  for 
municipal  work  to  be  let  to  the  lowest  bidder 
"who  shall  give  satisfactory  proof  of  his  ability 
to  furnish  tat  requisite  materials  and  perform 
the  work  properly,"  a  person  seeking  a  con- 
tract whh  the  city  must  not  only  underbid  his 
competitors,  and  be  Id  fact  able  to  perform  the 
contract,  but  must  also  satiafy  the  authorities 
of  his  ability  to  do  so. 

8.  The  refasal  of  the  city  conncH  to  let  a  con- 
tract to  the  lowest  bidder  because  of  his  fail- 
ore  to  satisfy  them  of  his  ability  to  perform  It, 
is  not  reviewable  \a  the  courts,  anless  it  ap- 
pears that  the  council  acted  in  bad  faith,  or  that 
the  proofs  furnished  by  the  bidder  were  of  such 
a  diaracter  as  to  satisfy  reasmable  men  of  his 
abUlt7  to  pnf  otm. 

Gertiorari  by  Samnel  K.  WUson  to  review  & 
paTlng  contract  made  by  the  ci^  of  Trenton 
with  Bobert  A.  Montgomery. 

Argued  February  term,  1807.  before  DB- 
FUBl,  MAGIE,  and  GUMMERB,  JJ. 

John  H.  Backes,  for  prosecutor.  George  W. 
MacPhoson  and  John  Bellstab,  for  defend- 
ants. 

GUMMEBE,  J.  The  prosecutor,  who  IS  a 
property  owner  on  Hamilton  avenue,  In  the 
city  of  Trenton,  challenges  by  these  proceed- 
ings the  validity  of  a  certain  contract  made 
by  the  ci^  of  Trenton  with  Bobert  A.  Mont- 
gomery for  the  paving  of  aaid  avenue  with 
Trinidad  aspbaltum.  The  flrst  ground  upon 
which  It  1b  urged  that  this  contract  should  be 
declared  Invalid  is  that,  by  Its  terms,  Mont- 
gomery Is  made  to  guaran^  the  endurance  of 
the  pavement  for  a  period  not  leas  than  five 
years  from  the  date  of  Its  completion  and  ac- 
ceptance by  the  city,  and  to  maintain  the 
pavement  In  good  condition  at  the  finished 
grade  of  the  street  at  bis  own  coat  and  ex- 
pense during  said  period^  and  that,  upon  his 
failure  to  do  so,  the  city  is  authorized  to 
make  such  repairs  as  may  become  necessary, 
and  deduct  the  cost  thereof  from  such  moneys 
as  it  may  have  In  hand  belonging  to  the  con- 
tractor. This  provision  of  the  contract.  It  is 
claimed.  Imposes  upon  the  abutting  owners, 
who  are  liable  to  assessment  for  the  cost  of 
this  work  in  proportion  to  the  benefit  re- 
ceived by  them  therefrom,  not  only  the  bur- 
den of  paying  for  the  Improvement,  but  also 
the  cost  of  keeping  It  in  rQ>air  for  a  period  of 
five  years  after  its  completion.  If  this  be  the 


^ect  ot  the  proTWon,  It  Is  dearly  Illegal,  for* 
by  the  eighty-seventh  section  of  the  charter 
of  the  city  of  Trenton,  "after  any  street  shall 
have  once  been  paved,  then  the  city  shall 
take  chai^  of  and  keep  the  same  In  repair  at 
the  general  expense."  P.  L.  1874,  p.  376.  W'd 
are  referred  to  the  following  cases,  which  It 
Is  said  support  the  {nvsecutor's  contention: 
People  V.  Maher,  56  Hun,  81,  9  N.  Y.  Supp. 
84;  VerdIn  v.  City  of  St  Louis,  131  Mo.  26, 
33  S.  W.  480,  and  36  S.  W.  52;  Brown  t. 
Jenks,  98  CaL  10,  82  Pac.  701;  Paving  Co.  v. 
Leach  (Cal.)  84  Pac.  116;  Fehler  t.  Gosnell 
(Ky.)  35  S.  W.  1126;  Boyd  r.  City  of  MUwan- 
kee  (Wis.)  66  N.  W.  603.  The  theory  upon 
which  these  cases  are  decided  Is  that  when, 
by  the  terms  of  tbe  contract,  the  contractor  la 
required  not  only  to  lay  the  pavement,  but 
also  to  maintain  and  keep  it  in  repair  for  a 
certain  period  after  Its  completion,  tbe  abut- 
ting owners  are  necessarily  required  to  pay  a 
bigher  price  by  reason  of  the  provision  to 
maintain  and  keep  in  repair;  and  tliat  a  con- 
tract which  throws  upon  abutting  owners 
anything  more  than  the  burden  of  having  the 
pavement  well  constructed  In  the  outset  is 
invalid,  BO  far  as  they  are  concerned.  The 
contract  in  each  of  the  cases  referred  to  dif- 
fered, however,  in  an  Important  particular 
from  that  now  before  us.  In  those  cases  the 
provision  for  maintaining  or  repairing  was 
treated  as  an  independent  one,  while  in  the 
one  under  consideration  it  Is  merely  an  ap- 
pendant to  tbe  guaranty  of  the  durability  of 
the  pavement.  What  the  contract,  in  effect, 
says.  Is  ttiis:  The  contractor  giurantles  to 
put  down  a  pavement  which  shall  remain  In 
good  condition  for  at  least  five  years.  If  tt 
gets  out  of  order  during  that  period,  the  con- 
tractor must  restore  It  at  bis  own  expense; 
and,  if  he  falls  to  do  so,  the  city  may  make 
the  repairs,  and  retain  the  cost  thereof  out  of 
tbe  contract  price.  It  does  not  require  him 
to  make  all  repairs  which  shall  become  nec- 
essary during  the  period  named,  but  only 
those  which  arise  from  lack  of  durability  of 
the  pavement  Ceztainly,  It  cannot  with  rea- 
son, be  contended  that  a  provision  in  the  con- 
tract requiring  the  contractor  to  guaranty 
the  durability  of  his  work  for  a  reasonable 
period  imposes  upon  the  adjacent  property 
owners  the  burden  of  keying  the  street  In 
repair.  It  is  merely  an  added  precantlon  for 
Insuring  good  wc»kmanshlp  and  the  use  of 
good  material.  And  If  the  contractor,  not- 
withstanding the  guaranty  failed  to  lay  a 
durable  pavement,  it  cannot  be  doubted  that 
the  city  would  have  a  right  to  recover  from 
him.  In  a  suit  for  breach  of  his  guaranty,  the 
cost  of  restoring  the  same  to  a  good  condi- 
tion. 

It  seems  to  me  that  the  provision  In  the 
contract  relating  to  the  maintenance  of  the 
pavement  is  a  mere  method  of  enforcing  the 
guaranty  of  the  contractor  by  a  speedier  and 
less  expensive  method  than  by  suit,  and  that 
it  does  not  have  the  efTect  of  Imposing  upon 
abutting  owners  any  burden  other  than  that 
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of  lutTiiic  the  j/B-jtmaxt  irdl  eoutructed  «C 
tbe  oDtset.  In  the  case  of  City  ot  Schenec- 
tady T.  Trnstees  of  Union  Collie,  -66  Hun, 
179,  21  N.  y.  Supp.  147,  a  BlmUar  view  was 
taken  by  the  supreme  conrt  ot  New  Xork  to 
that  here  pressed,  in  construing  a  contract 
like  that  now  before  as;  and,  although  the 
ludgment  in  that  case  was  afterwards  re- 
Tetsed  by  the  court  of  appeals  (144  N.  T.  ZIX, 
39  N.  B.  67),  It  was  on  another  ground  alto- 
gether, nothtug  behig  said  by  the  appelate 
tribunal  which  casts  doubt  upon  the  onrrect- 
ness  of  the  construction  pot  by  the  lower 
court  on  the  contract  in  that  case.  In  my 
t^nlon,  the  first  reason  assigned  for  setting 
aside  the  contract  before  us  cannot  be  sua* 
tatned. 

The  second  ground  upon  which  we  are  asked 
to  declare  thia  contract  Inralld  is  that  it  was 
not  awarded  to  the  lowest  bidder,  in  viola- 
tion of  section  167  of  the  tAty  charter  (P.  h. 
1874,  pi  385).  That  section  requires  "that  all 
v*ontracts  for  doing  work,"  etc..  "shall  at  all 
times  be  given  to  the  lowest  bidder  or  bidders 
who  shall  give  satisfactory  proof  of  bis  or 
their  abUl^  to  furnish  the  requisite  materials 
and  perform  the  work  proptfly,  and  ofTer  suf- 
ficient security  fw  the  faithful  performance 
of  the  contract  in  regard  to  time,  quality  of 
material  and  work  to  be  done."  There  were 
a  number  of  bidders  for  the  contract  Mont- 
gomery offered  to  lay  the  pavement  required 
by  the  speclflcationB  for  f2.47  per  yard,  and 
to  repair  openhUB  for  20  per  cent  alMve  tliat 
amount  One  William  F.  HcGovem  offered 
to  lay  the  pavement  for  $2.23  per  yard,  and 
to  repair  openings  for  60  per  cent,  above  that 
sum.  The  other  bidders  were,  all  of  them, 
admittedly  higher  than  UoDti;omery.  The 
city  disputes  the  claim  made  by  the  prosecu- 
tor that  McOovem  was  the  lowest  bidder, 
and  Insists  that  taking  into  consideration  the 
price  to  be  charged  for  repairing  opailngs, 
his  Md  was  in  reality  hlgbra  than  that  of 
Montgomery.  Considerable  testimony  was 
taken  on  this  point  but  It  Is  not  necessary  at 
this  time  to  decide  It,  for,  conceding  that  Mc- 
Oovem was  the  lowest  bidder,  the  city  was 
not  therefore,  bound  to  award  the  contract 
to  him.  In  order  to  entitle  him  to  the  con- 
tract be  was  required  by  the  charter,  not 
only  to  be  the  lowest  bidder,  but  to  give  satis- 
factory proof  of  his  ability  to  furnish  the 
requisite  materials,  and  perform  the  work 
properly.  The  language  of  the  charter  provi- 
sion Is  significant  By  its  terms  the  burden 
of  procuring  and  furnishing  proof  of  the  bid- 
der's capacity  to  perform  the  contract  is  cast 
upon  the  bidder  himself.  The  requirement  of 
the  provision  Is,  not  that  the  lowest  bidder 
eball  be  awarded  the  contract  unless  It  satis- 
factorily appears  that  he  lacks  the  ability  to 
furnish  the  necessary  materials  and  do  the 
work  properly,  but  that  It  shall  be  awarded 
to  him  if  he  fnraishes  satisfactory  proof.  By 
this  provision,  a  person  who  seeks  a  contract 
with  the  dly  must  not  only  underbid  his  com- 
petitors, and  be,  in  fact,  able  to  perform  it; 


he  must  also  satisfy  the  municipality  of  his 
ability  to  do  so.  If  fie  falls  to  do  that— if  the 
proofs  which  he  sntKnlta  are  not  of  such  a 
character  as  to  satisfy  reasonable  men  of  his 
ability  to  perform,— be  is  not  entitled  to  have 
the  contract  awarded  to  him.  And  this  was 
the  tituatlon  In  the  case  before  us.  The  proofs 
furnished  by  McGovem,  when  considered  by 
common  council  In  connection  with  other  rele- 
vant facts  withbi  their  knowledge,  did  not  sat- 
is^ that  body  that  he  was  able  to  furnish 
the  requisite  materials,  and  do  the  work  prop- 
erly, and  they  therefore  awarded  the  contract 
to  the  next  lowest  bidder.  Their  action  in 
that  regard  was  final,  and  cannot  be  reviewed 
by  this  court,  unless  it  appears  that  it  was 
taken  In  bad  faith,  or  that  the  proofs  furnish- 
ed by  McGovem  were  of  such  a  character  as 
to  satisfy  reasonable  men  that  he  was  able 
to  furnish  the  material  required  and  do  the 
work  properly.  Shaw  v.  Trenton,  49  N.  J. 
Law,  339,  12  Atl.  902;  McGovem  v.  Board, 
C7  N.  J.  Law,  580, 31  AtL  613.  There  Is  nothing 
In  the  case  before  us  to  suggest  the  Idea  that 
the  action  complained  of  was  the  result  of 
bad  faith  on  the  part  oi  council;  nor  can  we 
say  that  the  facts  submitted  to  th^  by  Mc- 
Oovem ought  to  have  satisfied  them  as  rea- 
sonable men  of  his  ability  to  perform  the  con- 
tract. Thehr  action,  therefore,  in  awarding 
the  contract  to  Montgomery  was  not  a  viola- 
tion of  the  charter  lu-ovlslon  which  has  been 
Invoked,  and  affords  no  ground  for  declaring 
the  contract  Invalid. 

The  only  other  reasons  urged  upon  us  for 
declaring  this  contract  void  are  Imsed  upon  al- 
leged uncertainties  In  the  specifications  upon 
which  it  was  founded.  They  do  not  require 
an  extended  discussion  here.  It  Is  sufficient 
to  say  that  an*  examination  of  the  specifica- 
tions has  satisfied  us  that  the  portions  thereof 
which  are  challenged  by  the  prosecutor  are 
reasonably  certain  in  their  requirements,  and 
afford  no  ground  for  avoiding  the  contract. 
The  proceedings  brouglit  op  by  this  writ 
should  be  affirmed,  with  costa. 


(60  N.  J.  L.  40O 

STATE  (McGOVBRN,  ProBecutor)  v.  INHAB- 
ITANTS OP  OITT  OP  TRENTON. 

(Supreme  CooTt  of  New  Jersey.   Sept  20. 1897.) 

UoxioiPAi.  CoMTKArrrs— Certiorari  10  Betibw— 
Who  mat  Bkimo. 

1.  One  entitled,  as  the  lowest  bidder,  to  hare 
a  municipal  contract  awarded  to  him,  may,  by 
certiorari,  question  the  validity  of  its  award  to 
another. 

2.  He  cannot,  in  such  proceeding,  qaestion  the 
legality  of  the  adTertisement  for  bids,  or  of  the 
proTisions  of  the  contract  itself,  unless  he  has 
personal  or  property  interests  which  have  been 
injuriouBly  affected  the  action  of  the  munici- 
pal authorities. 

Gertlorarl  by  William  F.  HcGovem  to  re- 
view a  paving  contract  made  tqr  the  Inhab- 
itants of  city  of  Trenton. 

Aigued  February  term,  1897,  before  DB- 
PUE,  MAGIE,  and  GUMMEBE.  JJ. 
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Oluktincey  H.  Beadley,  for  prosecutor. 
Georse  W.  Macpharson  alkd  John  Bdlstab, 
for  defendant 

6UMMBBE.  J.  Ttae  writ  In  tUla  CBse 
brtogs  tip  for  review  a  contract  for  the  paving 
fflf  Prospect  street,  tn  the  ctty  of  Trenton, 
with  Tltrifled  brick,  awarded  by  the  mmUdpal 
authorities  to  one  Dennis  Roe.  It  te  Insisted 
on  behalf  of  the  prosecutor  that  the  contract 
4g  void,  because  It  was  not  awarded  to  the 
lowest  bidder,  as  required  by  the  107th  sec- 
tion of  the  city  charter;  and  the  right  of  the 
prosecutor  to  challenge  the  action  of  the  city 
Is  based  upon  the  claim  that  he  himself  was 
the  lowest  bidder,  and- that,  by  the  award  of 
the  contract  to  another  fiian' himself,  he  was 
specially  and  injuriously  affected.  Assuming 
his  claim  that  he  was  entitled  to  have  the 
contract  awarded  to  him  to  be  well  founded, 
it  cannot  be  denied  that  he  was  specially  and 
Injuriously  affected  by  the  action  complained 
of.  and- Is  entitled  to  question  Its  validity  by 
certiorari.  Jersey  City  v,  Traphagen,  63  N. 
J.  Law,  434,  32  Atl.  190;  Tallon  v.  Hoboken, 
(N.  J.  Err.  &  App.;  June  term,  1897)  37  AtL 
895.  Assuming,  then,  that  the  prosecutor 
waA  the  lowest  bidder,  was  the  actl(»i  of  the 
monlclpality  in  awarding  the  contract  to  Roe 
in  violation  of  the  charter  provision,  and  there- 
fore void?  ^he  107th  section  of  the  charter 
provides  "that  all  contracts  for  doing  work," 
etc.,  "shall  at  all  times  be  given  to  the  lowest 
bidder  or  bidders  who  shall  give  satisfactory 
proof  of  his  or  their  ability  to  furnish  the 
requisite  materials  and  perform  the  work  prop- 
erly." T^mph.  Laws  1874,  p.  3S5.  TPhls  pro- 
vision of  the  charter  has  received  considera- 
tion at  the  bands  of  this  court  at  the  present 
term  In  the  case  of  Wilson  v.  Inhabitants 'of 
Trenton,  38  Atl.  635,  and  It  was  there  held 
that,  by  the  reqnlr<ement  of  this  section,  a  per- 
son. In  order  to  be  entitled  to  the  award  of  a 
contract  with  the  city,  must  not  only  underbid 
bis  competitors,  and  be  In  ^act  able  to  perform 
the  contract,  but  that  he  must  furnish  to  the 
municipality  satisfactory  proof  of  such  ability. 
In  the  present  case  the  common  council  of  the 
<dty  were  qot  sa^fled,  from  the  proofs  fur- 
nished by 'the  prosecutor,  taken  In  connection 
with  other  facts'  Which  were  before  them,  of 
his  ability  to  furnMi  the  requisite  material, 
and  do  th&  woi^  properly,  and  for  that  reason 
refused  to  award  the  contract  to  htm.  We 
cannot  say  that  the  conclusion  which  they 
reached  was  not  bona  fide,  or  that  the  proofii 
submitted  by  the  prosecutor  ought  to  have 
satisfied  them,  as  reasonaUe  men,  of  his  abili- 
ty to  perform  the  contract  This  being  so, 
the  action  of  common  council  is  final,  and  can- 
not be  disturbed  1^  this  court.  WQson  t.  In- 
habitants of  Trenton,  supra. 

Other  reasons  are  given  by  the  prosecutor 
why  this  contract  should  be  annulled,  but 
they  are  not  such  as  he  la  entitled  to  have 
considered  and  abjudicated  upon  in  thig  pro- 
ceeding.  They  challenge  the  legality  of  the 


advertisement  tor  bids,  and  of  certain  of  the 
speclflcathms  which  the  omtract  rests  upon. 
As  has  already  been  stated,  the  prosectitor  is 
here  solely  because  of  bis  claim  to  hare  been 
Injuriously  affected  as  a  bidder  the  action 
of  council  In  awarding  the  contract  to  another 
than  himself.  He  Is  not,  so  far  as  the  caae 
shows,  a  taxpayer  of  the  city,  and  has  not  in- 
tervened as  such  for  the  purpose  of  preventing 
the  Illegal  expenditure  of  municipal  funds. 
E>ven  If  it  be  true  tiiat  the  advertisement  for 
bids  did  not  conform  to  the  charter  require- 
ments, end  that  c«taln  of  the  specifications 
upon  which  the  contract  rests  are  Illegal,  the 
prosecutor  has  no  personal  or  properiy  interest 
which  has  been  Injuriously  affected  thereby; 
and  it  Is  entirely  settled  that  a  certiorari  to 
review  the  acts  of  public  officials  will  not  lie 
In  fiSTor  of  prosecutors  who  have  no  personal 
or  property  hiiterest  to  be  specially  and  Im- 
mediately affected  by  the  action  complained 
of.  Jersey  Olty  v.  Traphagen,  supra;  Tallon 
V.  Hoboken,  supra.  The  proceedings  under 
review  should  be  afilrmed.  with  costs. 


HARRIS  T.  DB  RAISMBS  et  aL 
(Court  of  Chancery  of  New  Jcrs^.    Not.  4, 

1897.) 

pARTiiBRRHip— Firm  and  Intiividual  FaonaTv— 

EVIDRHOK. 

Title  to  land  was  taken  Id  the  indlvlddal 
aamee  of  two  partners.  One  advanced  all  the 
cash  nsed  in  the  purchase,  and  the  other's  In- 
terest was '  mortgaf^ed  to  him  to  secure  one- 
bait  the  sum  so  advanced.  ITiere  were  no  en- 
tries regarding  the  laod  on  the  partn«-Bhip  books, 
nor  was  any  use  made  of  the  land  Id  the  busi- 
ness, though  money  was  advanced  bj  the  firm 
from  time  to  time  to  pay  for  hnprovements 
thereon.  The  fansband  of  Mie  of  the  partners, 
who  maoa«ed  all  the  buainess  for  her,  bad  made 
statements  tending  to  show  that  the  land  was 
pBrtnership  property,  and  that  the  other  partner 
would  reconp  losses  incurred  in  the  businesB 
from  the  sale  of  the  land.  Hdd,  the  land  was 
not  part  of  the  assets  of  the  partnership. 

BUI  by  Elwood  O.  Harris,  receiver,  against 
Emma  St.  C.  De  Ralsmes  and  another  to  deter- 
mine Whether  certain  property  be  an  asset  of 
the  estate.   B1U  mamlssed. 

The  complainant  was  appointed  Vy  this 
court  receiver  of  a  partnership  ezlsting  be- 
tween Emma  St  G.  De  Raismes,  wife  of  Hlp- 
polyte  A.  De  Ralsmes,  of  the  one  part  and 
Arthur  E.  Lebkuecher  of  the  other  part.  The 
firm  was  organized  on  Sept^ber  20,  1892, 
for  the  purpose  of  manufacturing  Jewelry. 
The  capital  to  be  paid  In  by  each  purtner  was 
$2,700.  By  the  terms  of  the  partnership 
agreement  Lebkuecher  was  to  loan  to  the 
firm  the  sum  of  ¥16,000  In  addition  to  bis  por- 
tion of  the  ^pltal,  for  the  half  of  which  the 
other  party  was  to  secure  him.  In  the  con- 
duct of  the  business  the  wife  acted  enttrdy 
through  her  husband  as  her  agent  The  busi- 
ness turned  out  to  be  unprofitable^  and  dis- 
agreements arose  between  Mr.  Lebkuecher 
and  Mr.  De  Raismes,  the  agent  and  a  bill 
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wu  fll«l  lir  tbe  flnmer  <«  April  2^  18S6.  for 
sn  admlnlstratton  la  tUi  court  of  the  flrm 
affairs,  whlcb  resulted  In  the  acpolntment  of 
Mr.  Harris,  the  presoit  complaluant,  as  re- 
ceiver of  the  partnership  assets.  The  Ols- 
o^eementB  between  the  partners  was  mainly 
In  reqwct  to  the  ownership  of  a  piece  ctf  real 
estate  which  Mr.  Lebkuecber  Insisted  was 
partnership  assets,  but  which  Mr.  De 
Balsmes  Insisted  was  not  'The  present  Mil 
toy  the  recdver  Is  flled'for  the  purpose  of  test- 
ing the  question  whethw  the  property  men- 
tioned Is  firm  assets,  and  should  be  adminis- 
tered by  him  in  the  payment  of  flrm  debta 
Ttda  real  estate  was  purchased  on  October  13, 
1804,  the  consideration  being  $5,200.  The  ti- 
tle was  taken  In  the  name  of  Arthur  B.  Leb- 
kuecber and  Emma  St  caare  De  Baismes,  no 
reference  being  made  In  the  deed  to  their  re- 
lations as  partners.  Of  the  $5,200.  the  con- 
elderation  mentioned,  $4,200  was  raised  by 
mortgage  given  upon  the  entire  properly  by 
the  grantees.  The  remaining  $1,000  was  paid 
by  Mr.  Lebkuecber.  On  October  16th— three 
days  after  the  date  of  the  deed— Mrs.  De  nals- 
oes  and  her  husband  gave  a  mortgage  upon 
thdr  one-half  Interest  in  the  property  to  Mr. 
LeUcuecher,  to  secure  the  paymrat  of  $500, 
the  one-half  part  of  the  $1,000,  which  he  had 
advanced  as  a  part  of  the  consideration.  On 
ManA  2, 1806,  Emma  and  her  husband  made 
another  mortgage  up<si  h&c  alleged  undivided 
cue-half  Interest  In  the  property  to  her  ^otber- 
tn-law  to  secure  the  sum  of  $3,348,  which  sum 
ber  mother-in-law  had  loaned  to  her  to  pay  In 
as  Emom's  share  of  the  capital  of  $2,700  at 
the  time  of  the  formation  of  the  partner^lp. 
On  March  14, 1896,  she  and  her  husband  made 
another  mortgage  upon  this  other  moiety  to 
F.  Dorsey  Graflin,  to  secure  $3,000  loaned  by 
film  at  that  time  to  Mrs.  De  Balsmes  posoual- 
ly.  ThB  bill  attacks  these  mortgagea  on  the 
ground  that  th^  were  made  to  defraud  the 
firm's  creditors. 

The  primary  questlou  Is  whether  this  {nop- 
erty  Is  flrm  property,^ for.  If  It  should  be  con- 
chided  that  It  Is  not,  then  the  question  In  re- 
spect to  the  validity  of  the  mortgages  be- 
comes unimportant  The  receiver  InslstB 
that  this  property  was  bought  with  the  mon- 
ey of  the  flrm,  and  was  Improved  with  the 
money  of  the  flrm;  that  Hr.  De  Ratsmes  ad- 
mitted It  to  be  firm  property,  as  the  acting 
agent  of  Emma,  in  making  the  purchase,  and 
in  improving  the  land  afterwarda  The  tes- 
timony is  grouped  around  the  circumstances 
under  which,  and  the  purposes  for  which,  the 
property  was  purchased;  secondly,  the  man- 
ner in  which  the  property  was  paid  for; 
ttdrd,  the  manner  In  which  the  property  was 
tnqiroved,  and  the  Improvements  were  paid 
tm;  and,  fourth,  the  admissions  of  Mr.  De 
Balsmes  as  to  the  title  of  the  property.  Mr. 
De  Ralsmes*  account  of  the  eircumstances 
anrroundlng  tbe  purchase  Is,  in  substance, 
as  follows:  He  says  that  be  was  acquainted 
wHU  this  property,  and  that  It  occurred  to 
felm  that  at  the  price  for  whldi  It  could  be 


purchased  It  woifld  be  valuable  to  hold  tor 
speculative  purpdses.  He  at  first  desired  to 
purchase  It  hUnselt;  and  bad  s<dldted  otiien 
to  furnish  money,  and  that  It  was  finally  at 
Mr.  Ldikuech^B  request  that  tbe  latter  was 
I>ermltted  to  come  into  the  transaction  as  a 
party.  He  says  that  BCr.  LebkoedKo:  m- 
pressed  a  desire  to  take  the  tttle  in  his  own 
name.  Inasmuch  as  he  was  to  furnish  tiie 
mou^  to  pay  for  It  and  so  should  reap  the 
benefit  of  a  rise  In  value.  Mr.  De  Ralsmes 
refused  to  accede  to  bis  request  and  finally 
the  title  was  takm  in  tbe  Joint  names  ot 
Mrs.  De  Balsmes  and  Mr.  Lebkuecher.  Mr. 
Lebknecher*s  account  Is  that  losses  bad  oc- 
curred in  the  business,  which,  by  reason  oi 
his  advancementa  of  mon^  In  excess  of  the 
capital,  bad  fallen  largely  upon  him.  and  that 
this  property  was  bought  for  the  purpose  of 
recouping  these  knses^  and  that  the  property 
was  to  be  regarded  as  flrm  property.  In 
respect  to  this  Mr.  De  Ralsmes  does  not  deny 
that  some  conversation  was  had  about  the 
purchase  of  this  property  being  of  use  to  Mr. 
I^kuecher  to  recompense  him  for  tbe  losses 
which  had  occurred  In  the  flrm,  but  be  does 
deny  that  It  was  ever  understood  that  the 
title  was  other  than  that  which  ain>eared  on 
tbe  ftce  of  the  deed,  and  Inslsta  that  what- 
ever beneflt  Mr.  Lebkuecher  waa  to  derive 
waa*  as  a  toiant  In  common  of  the  property. 
In  regard  to  the  payment  of  the  property,  as 
already  remarked,  $4,200  was  raised  ty  a 
mortgage,  $1,000  waa  paid  by  Mr.  Lebkoetdi- 
er,  and  f<H-  one-half  of  this  a  mortgage  was 
given  on  tbe  De  Balsmes  Interest  whldi 
mortgage  was  delivered  to  Mr.  Lebkuecher. 
but  never  recorded.  TbB  reason  for  the 
failure  to  record  It  as  given  by  Mr.  De  Rals- 
mes. was  that  It  in»  concluded  to  Indude  not 
only  tbe  $500,  but  one-half  of  the  sums  ex- 
pended in  Improving  the  property;  and,  ac- 
cording to  Mr.  Letdmecher,  because  It  was 
understood  that  there  should  be  Included  In  It 
not  only  the  $500^  but  one-half  of  all  the 
Irans  he  had  made  to  the  flrm  in  exceaa  of  his 
portion  of  the  capital.  The  tMtlmony  in  re- 
gard to  the  Improvement  of  the  proper^  is 
that  In  1885  a  street  was  graded,  and  some 
wood  cut  by  direction  of  Mr.  De  Ralsmes, 
and  wltb  the  consent  of  Mr.  Lebkuecher. 
The  expense  <tf  audi  Improvement  seems  to 
have  been  $617.  Two  checks  are  In  evidence, 
drawn  by  Mr,  Lel^edier,— one  dated  July 
20.  1886,  for  the  payment  of  $100.  and  made 
to  bearer;  ai^  the  other  dated  July  26,  1896, 
for  $417,  payable  to  De  Balsmes  ft  Co. 
These  checks  wore  admittedly  drawn  for  the 
payment  of  the  amount  of  the  coat  of  these 
Improtementa.  Both  checks  were  Indorsed 
1^  De  Ralsmes  ft  Oo.  These  checks  are  re- 
lied upon  as  proof  that  the  Improvemento  up- 
on this  property  were  paid  out  of  flrm  mon- 
eys. Tbe  explanation  of  the  giving  of  these 
tthecikB,  made  by  Mr.  De  Balsmes,  la  as  fol- 
lows: He  was  to  bave  the  Improvements  exe- 
cuted. He  had  no  money  himself.  He  paid 
for  the  current  eqtenses  bf  taking  money 
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from  the  cash  deposit  of  the  firm  from  time 
to  time,  as  he  needed  it  for  that  puritose.  In 
place  of  the  cash,  he  says;  he  depositee!  slips 
showing  the  amount  which  he  bad  taken,  and 
thus  the  amount  which  was  due  from  him  to 
cash  deposit  He  produced  a  memorandum 
of  the  sum  bo  taken,  from  which  It  appears 
that  the  moneys  were  removed  for  grading 
on  March  25th,  June  1st,  June  5th,  and  June 
21  St,  and  for  wood  chopping  on  June  8th, 
15th,  22d,  29th,  and  July  6th  and  20th.  He 
aays  that  the  total  of  these  amounts  was  aft- 
erwards paid  Into  the  firm  as  money  borrow- 
ed from  the  firm  by  these  two  checks  of  Mr. 
Lebkuecher  of  July  20th  and  25th.  Mr.  Leb- 
kuecher,  on  the  contrary,  says  that  these 
checks  were  made  to  the  firm  for  loans,  Just 
as  previous  checks  had  been  made  to  the  firm 
for  different  parts  of  the  $16,000  which  he 
had  agreed  to  advance,  and  must  therefore  be 
regarded  as  any  other  assets  of  the  firm. 
Then,  again.  It  Is  insisted  by  the  complainant 
that  the  expenses  of  Mr.  De  Ralsmes  In  mak- 
ing two  trips  to  Boston  to  secure  the  pur- 
chase of  this  property  were  paid  out  of  the 
rnonc^  of  the  fli^m.  Mr.  De  Ralsmes  says 
that  the  expenses  of  two  trips  were  paid  out 
of  the  money  of  the  firm,  but  that  the  trips 
were  made  In  the  course  of  the  firm's  busi- 
ness, for  business  purposes,  and  that  in  one 
of  them  he  Incidentally  used  a  portion  of  his 
time  In  Inquiring  about  obtaining  a  paper 
pertaining  to  the  title  of  the  property.  It  is 
again  Insisted  that  Mr.  De  Ralsmes  has  made 
admissions  that  the  deed  of  this  property 
was  made  to  the  grantees  for  firm  purposes. 
The  important  witness  to  these  admissions 
Is  Mr.  Van  Gieson,  who  says  that  some  time 
after  January  or  February,  1896,  he,  as  a 
r^resentatlve  of  Mr.  Lebkuecher,  called  on 
Mr.  De.  Ralsmes,  and  In  the  course  of  the 
conversation  Mr.  De  Raismes  said  to  him 
"that  Mr.  Arthur  Lebkuecher  had  no  occa- 
sion or  reason  for  being  alarmed;  that  the 
firm  owned  property  at  Elmora,  which  had 
been  purchased  by  the  firm  for  the  purpose 
of  covering  those  losses,  and  repaying  to  Ar- 
thur Lebkuecher  all  of  the  moneys  that  he 
had  ever  advanced."  And  further  he  says: 
"I  asked  him  how  the  property  had  been  pur- 
chased, and  he  said  by  the  partnership  some 
time  before  that,  when  they  were  In  strait- 
ened circumstances,  and  when  they  bad  met 
with  losses,  that  they  bad  purchased  this  prop- 
erly for  the  purpose  of  covering  tliose  losses, 
and  that  Arthur  Lebkuecher  bad  advanced  a 
considerable  sum  of  money  to  the  concern 
up  to  that  time."  At  another  interview,  lat- 
er, after  Mr.  Van  Gteson  bad  ascertained 
that  the  title  was  not  held  in  the  firm,  he 
says:  "I  said  to  Mr.  De  Raismes  one  day 
when  he  came  In,  that  the  property  was  not 
In  the  firm's  name,  and  he  said  It  was;  and 
I  said  k  was  not;  it  was  held  by  Arthur 
Lebkuecher  and  Mrs.  De  Ralsmes  as  tenants 
In  common;  that  there  was  no  mention  of 
the  partnership.  'Well,*  he  said,  'these  two 
people  were  partners,  and  It  Is  all  the  same 


thing;'  and  I  said,  It  !b  not,*  and  Mr.  De 
Ralsmes  said  to  me,  *1  will  bet  you  It  is.' " 
Mr.  Frank  A.  Lebkuecher,  a  nephew  of  Ar- 
thur B.  lebkuecher,  thought  of  entering  the 
firm  In  the  forepart  of  1806,  and  in  relation 
to  such  purpose  had  a  conversation  with  Mr. 
De  Raismes,  In  which  he  says  Mr.  De  Rals- 
mes told  him  that:  "Arthur  has  nothing  to 
fear  about  losses.  We  have  property  in 
Elizabeth,  which  will  more  than  pay  the 
losses  of  the  concern  op  to  date;  and,  an- 
other thing,  when  we  go  on,  why,  you  will 
not  figure  In  the  proceeds  of  this  land  at 
Elizabeth.  And  I  recoUect  that  I  said  that 
didn't  concern  me.  My  business  was  from 
then  on  with  De  Raismes  &  Company."  And 
being  asked  the  question,  "Did  he  give  you 
any  reason  why  yon  should  not  figure  in  the 
proceeds  of  this  land  at  Elizabeth?"  the  wit- 
ness replied,  "Only  that  I  was  not  in  the 
firai  when  they  made  the  losses,  and  that 
the  property  was  thought  to  be  good  prop- 
erty, and  would  flzially  bring  enoni^  to  pay 
the  losses." 

Austin  Yan  Qleson  and  James  M.  Trimble, 
for  complainant  Sktamer  ft  Teneycik;  for 
defendants. 

REED,  V.  p.  (after  stating' the  facts).  Tb& 
legal  title  to  the  property  In  question  is  in  the 
name  of  Mr.  Lebknecfaer  and  Mrs.  De  Rals- 
me&  The  effort  of  the  complainant  is  to  fix 
upon  them  the  character  of  trustees,  and  to  es- 
tablish a  trust  In  favor  of  the  firm  and  Its 
creditors.  To  make  the  effort  successful*  It  is 
essential  that  the  trust  be  clearly  proved. 
The  Intention  of  the  purchasers  at  the  time 
the  sale  was  effected  and  title  taken  must  be 
unmistakably  shown  to  have  been  to  acquire 
the  land  as  firm  property.  The  rights  of  cred- 
itors of  the  individual  partners  In  whom  the 
legal  title  is  exhibited  by  the  records  demand 
that  the  title  shall  not  be  declared  to  be  equi- 
table elsewhere  without  convincing  proof  ot 
the  existence  of  a  trust.  The  most  persuasive 
of  the  circumstances  usually  relied  on  for  de- 
creeing the  existence  of  such  a  trust  Is  the 
fact  that  the  property  was  paid  for  with  the 
money  of  the  firm.  From  this  tact  springs  a 
presumption  of  a  resulting  trust  in  favor  of  the 
prayer  of  the  consideration.  While  the  effect 
of  this  circumstance  can  be  rebutted  by  ex- 
{)Ianatory  facta,  it  is  in  itself  a  strong,  often 
a  controlling,  factor  in  establishing  a  trust 
Harney  v.  Bank,  52  N.  J.  Eq.  697,  29  AU.  221; 
Baldwin  v.  Johnson,  1  N.  J.  Eq.  441;  Dev^ey 
V.  Mahoney,  23  N.  J.  Eq.  247;  Uhler  v.  Sem- 
ple,  20  M.  J.  Eq.  289. 

Another  circumstance  usually  relied  upon  to- 
show  the  existence  of  such  a  trust  Is  that  the 
property  was  used  In  connection  with  and  as 
ancillary  to  the  firm  business.  Steward  v. 
Blakeway,  L.  R.  6  Eq,  479;  Waterer  v.  Wa- 
terer,  L.  R.  15  Eq.  402;  Richards  v.  Manson, 
101  Mass.  482,  485;  1  Am.  Lead.  Oas.  (4tb 
Ed.)  431.  '  When  these  two  clrcnmstances  con- 
cur, namely,  wlien  the  real  estate  Is  purchased 


Digitized  by 


Google 


88  AXLANTIG  BBFOBTEB. 


01.7. 


with  the  assetB  of  the  Arm  to  be  used  for  tbe 
Arm  busineaa,  It  Is  scarcely  possible  to  Imag- 
ine a  condition  of  affairs  whicli  would  rebut 
the  presumption  of  a  trust  In  favor  of  the  firm. 
Banl£  of  England  Case,  8  Z>e  Gex,  F.  &  J. 
644-659;  Ballantlne  t.  FreUngbuysen.  38  N. 
J.  Eq.  266.  The  property  purchased  by  Leb- 
kuecher  and  Mrs.  De  Raismes  was  not  used 
in  connection  with  the  business  of  the  firm. 
It  was  In  no  way  useful  for  the  business  in  - 
which  the  firm  was  engaged.  It  was  bought 
admittedly  as  a  distinctively  speculative  enter- 
prise. Now,  a  firm  may  buy  property  for  pur- 
poses other-  than  the  firm  business,  and  yet 
the  property  be  charged  as  assets  of  the  part- 
nership. But  It  may  be  confidently  said  that 
a  case  can  scarcely  be  imagined  where  proper- 
ty bought  under  sucb  drcumstances,  imless 
paid  for  with  the  assets  of  the  firm,  would  be 
declared  to  be  firm  property.  The  Important 
question  in  this  case  is  whether  this  property 
was  paid  for  with  the  money  of  the  firm. 
The  condderation,  as  already  stated,  was 
45,200.  Of  this.  $4,200  was  raised  by  a  mort- 
gage given  by  the  two  partners.  The  remain- 
ing fl.OOO  was  paid  in  cash  by  Lebkuecher. 
De  Raismes,  to  secure  Lebkuecher  for  one- 
half  of  this  f 1,000,  had  a  mortgage  executed 
to  Lebkuecher  upm  tbe  De  Raismes  one-balf 
interest  in  tbe  property.  This  mortgage  was 
never  recorded.  The  reason  given  for  its 
nonrecordlng  by  Mr.  De  Raismes  is  that  after 
the  purchase  they  improved  the  property,  and 
It  was  conchided  to  Include  In  this  mortgage 
not  only  one-balf  of  the  purchase  money,  but 
also  one-half  of  the  cost  of  tbe  improvements. 
The  reason  given  by  Mr.  Lebkuecher  Is  Oiat 
It  was  understood  that  tbere  should  be  Includ- 
ed in  this  mortgage  not  merely  one-half  of  the 
cost  of  the  Improvement,  but  one-half  of  the 
amount  which  he  had  loaned  to  the  firm  ac- 
cording to  the  terms  of  the  articles  of  co-part- 
nership. Tbe  transaction  seems  to  show  that 
De  Raismes  thought  at  the  time  of  the  pur- 
chase that  it  was  made  by  bis  wife  and  Leb- 
kuecher as  individuals.  Even  if  tbe  mortgage 
was,  as  Lebkuecher  testifies,  to  be  executed 
to  cover  one-half  of  all  the  loan  made  to  the 
firm,  I  do  not  see  bow  tbat  fact  tends  to 
prove  that  this  property  was  by  him  regarded 
as  a  part  of  tbe  firm  assets.  De  Raismes  was 
to  secure  Lebkuecher  for  one-balf  of  the  ad- 
vances made  by  the  latter  on  account  of  the 
$16,000,  which  he  bad  agreed  to  loan.  He' 
had  attempted  to  do  so  for  a  part  of  this  loan 
by  a  conveyance  of  private  property.  Now,  a 
mortgage  upon  the  undivided  Interest  In  tbe 
Blmora  property  to  secure  one-half  of  this 
sum  would  not  prove  that  It  was  firm  property, 
any  more  than  It  Is  proved  tbat  the  property 
previously  conveyed  was  firm  property. 

Now,  what  has  been  said  of  tbe  considera- 
tion seems  to  be  true  of  the  money  spent  for 
improvements.  It  Is  true  that  in  the  first  in- 
stance the  money  with  which  De  Raismes 
paid  the  workmen  In  making  those.  Improve- 
ments was  taken  from  cash  which  belonged 
to  the  firm;  but  It  seems  clearly  to  have  been 


taken  as  a  loan  from  cash  deposited.  His 
deposit  of  slips  showing  the  several  amounts 
of  which  the  cash  deposit  had  been  depleted, 
and  the  f^et  tbat  these  slips  were  replaced  by 
checks  drawn  for  the  exact  aggregate  amount 
of  such  slips,  seem  to  indicate  that  the  account 
with  this  property  was  an  individual,  and  not 
a  firm,  account  The  crucial  point,  however, 
in  my  judgment.  Is  whether  the  amounts  i)ald 
for  the  consideration  or  for  Improvements  fig- 
ure In  the  books  of  the  firm  as  payments  made 
on  account  of  the  firm;  for,  If  the  money 
paid  by  Lebkuecher  for  the  property  and  for 
its  subsequent  improvement  bad  been  entered 
as  firm  transactions,  the  matt^  would  pre- 
sent an  aspect  from  which  the  conclusion 
would  be  almost  unavoidable  that  the  prop- 
erty was  firm  assets.  Baldwin  t.  Jolmson,  1 
N.  J.  Eq.  441;  Harney  v.  Bank,  52  N.  J.  Eq. 
097,  29  Atl  221.  But  neither  of  these  ac- 
coimts  figure  In  the  books  of  the  firm.  Mr. 
Lebkuecher  himself  explains  that  It  was  not 
put  In  tbe  books  by  saying  tbat  they  had  that 
as  a  private  Investment  to  recoup  tiiemselves 
for  the  losses  of  the  business.  And  It  Is  to 
be  remarked  that  no  part  of  the  considera- 
tion paid-  for  the  property  was  included  by 
Lebkuecher  In  his  claim  of  about  $15,000,  filed 
with  the  receiver.  But  there  are  the  admis- 
sions made  by  De  Raismes  to  Mr.  Van  Oieson. 
De  Raismes  is  quite  confident  that  he  never 
told  Mr.  Van  Gleson  that  tbe  property  was 
firm  property.  Although  he  may  have  forgot- 
ten it,  nevertheless  I  thhik  De  Raismes  Is  mis- 
taken. When  Mr.  Tan  Gleson  testified  that, 
after  he  saw  that  the  title  to  the  property  was 
in  tbe  two  partners  as  tenants  in  common, 
and  he  had  called  Mr.  De  Raismes*  attention 
to  that  fact,  the  latter  offered  to  bet  that  this 
made  no  difl^erence,  and  that,  notwithstanding 
this,  the  property  was  firm  property,  I  do  not 
see  how  he  can  be  mistaken.  The  character 
of  the  circumstances  is  such  as  to  be  r^em- 
bered  with  reasonable  accuracy.  Bpt.  as- 
suming that  this  conversation  occurred  I  do 
not  attribute  to  It  very  much  force  In  proving 
tbe  fact  tbat  when  the  pit^erty  was  bought, 
in  October,  1894,  it  was  purchased  as  firm, 
and  not  as  Individual,  property.  This  conver- 
sation occurred  In  1896,  when  the  affairs  of 
tbe  firm  had  reached  a  state  of  embarrass- 
ment,—H^uch  a  stage  of  embarrassment  as  ren- 
dered it  essential  that  more  money  should  be 
brought  Into  the  business.  It  was  at  this 
stage  that  Mr.  Van  Gleson,  acting  In  the  In- 
terest of  Mr.  Lebkuecher,  approached  Mr.  De 
Raismes.  The  object  of  Mr.  Van  Gleson,  as 
I  understand  his  testimony,  was  to  form  a 
new  partnership.  In  which,  In  addition  to  the 
two  old  members,  there  should  be  hitroduced 
a  third,  Mr.  Frank  Lebkuecher,  who  would 
bring  In  some  money.  Mr.  Lebkuecher  was 
obviously  dissatisfied  with  the  condition  of 
afTalrs.  Mr.  De  Raismes  wished  to  allay  this 
feeUng  of  dissatisfaction,  and  so  probably 
made  the  statement  to  tbe  attorney  of  Mr. 
Lebkuecher  substantially  as  Mr.  Van  Gleson 
has  sworn.   TbSa  probability  la  Increased  bp 
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^  fict  Uiat  at  the  time  It  made  no  dlffereaice 
to  Mr.  De  Baiames  In  whlcfa  way  the  property 
vhonld  be  regarded,  tatf  If  it  was  bdd  by 
Uie  partners  as  tenants  In  common,  It  waa 
Ur.  De  Balametf  pmnpose  tben,  aa  I  have  no 
donbt  It  waa  wben  the  land  was  bought,  to 
aiiply  the  money  made  1^  the  De  Baiamea 
in  the  speculatlcm  to  the  payment  of  their  debt 
to  Mr.  Lebkneehw.  Mrs.  De-ItaismeB  owed 
Mr.  I<e1)kuecfaer  tme-balf  of  bla  advancea,  and 
Mr.  De  Balsmes  Intended  that  Uielr  own  one- 
half  of  the  |noi>erty  Bliould  be  applied  to  this 
debt.  This  would  pracdcally  reach  the  same 
result  as  if  the  whole  of  the  profits  waa  i^^ 
propriated  to  the  whole  of  the  firm  debt  It 
Is  manifest,  however,  that;  if  the  property 
was  orlglnaHy  In  the  name  of  tlie  two 
grantees  as  tenants  In  common,  the  admls- 
don  of  Mr.  De  Ralsmea,  mad£  In  1S9S,  can- 
not ehai^  the  proper^  of  bis  wife  with  a 
trust  in  fliTW  of  the  firm.  In  ao  far  as  he 
bad  swoni  of  his  Intention  at  the  time  of  the 
purchase,  tbls  testimony  In  regard  to  his  sub- 
sequent admissions  is  Important  to  impeach- 
ing his  testimony.  But  In  arriving  at  the  in- 
tenthm  of  the  parties  at  the  cmdal  point  of 
time,  the  Intention  of  the  parties  must  be 
gathered,  not  so  much  by  what  they  now  say 
It  waa,  but  what  the  drcumstancea  anrxound- 
hig  fbe  transaction  show  It  to  have  been. 
Those  circumstances  bare  led  me  to  the  con- 
cluaion  that  the  venture  was  not  a  firm,  but 
an  Individual,  afblr.  Mr,  De  Ralamea  admits 
that  he  «^d  at  the  time  that  they  would  be 
able  to  recoup  the  losses  incurred  by  them  In 
the  firm  busbtess  by  the  rise  in  value  of  this 
pnv>erty.  So  he  could  have  said  of  any  dis- 
tinct enterprise  In  which  they  might,  together 
or  Bini^,  oigage.  He  did  hope  that  by  the 
rise  In  value  of  this  property  Mr.  Lebknecber 
would,  oat  of  bis  moiety,  realize- the  one-half 
of  what  he  but  loaned  the  firm,  and  that  Mr. 
De  Balsmes,  out  of  his  nutfety,  could  rep^y 
the  ottier  one-balf  which  be  had  assumed.  At 
that  time  he  obviously  had  no  Intenticm  of 
Incumbering  his  wife's  interest  with  the  mwt- 
gages  subsequently  made.  Tbls  Intention 
sprang  out  of  the  final  collapse  of  the  busi- 
ness. It  may  be  further  remarked  that  In  the 
testimony  Mr.  Frank  L,  Lebkuecber,  a 
witness  sworn  the  cmnplalnant.  It  aiq;iears 
that  he  was  the  person  who  derind  to  enter 
the  firm  aa  a  new  member.  He  had  a  con- 
versation with  Mr.  De  Balsmes,  In  whldi  the 
latter  spoke  of  this  real  estate  as  property 
bought  for  himself  and  Mr.  Lebkuecher,  and 
not  for  the  firm.  This  seems  to  have  been 
the  Impression  made  upon  the  witness  at  the 
time  when  the  conversation  occurred,  tor  he 
says  that  when  Mr.  De  Balsmes  told  him  ttiat 
If  he  (Mr.  Lebkuecher)  entered  the  firm  he 
voiM  not  figure  in  the  lowieeda  of  this  land, 
the  latter  reined:  "That  don't  concern  me. 
My  business  from  iu>w  on  la  wltb  De  Bals- 
mes A  Go."  My  conclusion  Is  that  the  char- 
acter of  the  transaction  was  almidy  this.  De 
Balsmes  saw  the  property;  thought  it  a  great 
Tiargaln:  determined  to  buy  himself  If  he 
'  3SA.— H 


could  borrow  the  money;  If  be  could  not  bor- 
row It  for  hbnself,  then  to  take  the  title  to- 
gether with  some  one  who  would  advance  the 
cash  part  of  the  consideration.  Ha  had  ap- 
proached others  to  engage  tbem  in  tbe  enteiv 
prtse,  and  flnaDy  Mr.  Lebkuecher,  learning 
of  the  matter,  aaked  to  otmie  in.  When  the 
deeds  were  taken,  there  waa  nothing  said  and 
nothing  thought  about  a  trust  In  ftivor  of  tiie 
firm.  They  did  think  that  the  money  realised 
by  an  advance  of  the  property  would  prob- 
ably balance  their  losses  in  the  Jeweby  busi- 
ness, but  the  venture  was  purposely  keiit  en- 
tirely distinct  from  the  jewelry  bnstaiesa.  Un- 
der these  circumstances,  I  am  of  the  optadtm 
that  the  bill  of  the  xecdver  moat  be  dismissed. 

It  may  be  remarked  that,  had  I  arrived  at 
the  conclusion  that  this  pcop»ty  was  firm  aa- 
sets,  that  result  would  in  no  way  affect  the 
mortgage  of  BIr.  Oraflln.  It  Is  d^fmstxated 
that  he  paid  the  93,000  secured  by  the  morir 
gage  at  the  time  when  the  mortgage  was 
made,  and  that  be  bad-  no  notiee  whatever  of 
any  drcumstance  to  put  him  upon  Inquiry 
whether  the  legal  title  which  appeared  In  tbe 
mortgagors  was  affected  by  a  trust 


(n  N.  J.  B.  am 
XCHNBN  V.  PABEXB  et  aL 

(Oonrt  of  Caianeeiy  of  New  Jersey.   Nov.  1, 

1S07.) 


FoaOBASa-lfORST  ICORTOAQI— FOBSOLOSt'l 

DAHAeaa, 

If  the  morl^gee  toredose  a  purduue-mon- 
ey  mortfrage  agamst  the  mortgagor,  and  the~ 
mortgagor  shows  that  the  covenant  against  ior 
camln-ances  has  been  broken  in  bu<^  manner 
as  to  give  htm  a  claim  to  substantial  damages, 
he  may  reduce  the  mortgagee's  demand  to  tiM 
extent  of  those  damages. 
(SyUabns  by  the  Court.l 

ma  by  Matie  Euhnen  against  Llda  XL  Par- 
ker  and  another  to  foredose  a  mortgage.  Mo- 
tion to  stiike  out  part  of  tbe  answer.  Dmled. 

Gralg  A.  Marsh,  for  comphitaant.  W.  & 
Angleman,  for  defendants. 

STEVBNS,  Y.  0.  Tbe  complainant  filed 
his  bin  to  foredose  a  mortgage.  The  de- 
fendants answered,  averring  that  they  gave 
It  to  compliant  to  secure  part  of  the  price 
of  farm  land  conveyed  to  tbem  by  deed  con- 
tabilng  covenants  of  warranty  and  against 
Incumbrances;  tbat  auch  land  was,  at  the 
time  of  tbe  making  of  the  deed,  incumbered 
by  rights  of  way  created  by  recorded  Instru- 
menta  which  gave  the  grantee  named  therein 
tbe  right  to  construct  a  line  of  iron  pipe  for 
the  transportation  of  petroleum,  with  tete- 
graph  and  other  facilities,  over  and  across 
the  land;  and  that  this  pipe  Une  bad  actually 
been  laid,  and  that  tbe  grantee  of  the  ease- 
ment was  In  the  full  enjoyment  thereof,  at 
the  time  of  tbe  conveyance  to  defendants. 
It  ia  further,  averred  that  the  complainant 
knew  of  tbls  use  of  the  land  at  the  time  of 
the  conveyance,  and  concealed  it  twm  the 
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defendants,  who  did  not  know  of  It  for  ser- 
eral  weefts  attorwarda,  and  woidd  not  have 
purchased  bad  th^  known  of  It  An  appli- 
cation was  made  nnder  tbe  rule  to  strike 
from  the  answer  aU  the  averments  relating 
to  this  alleered  breach  of  complainant's  cove- 
nants. It  must  be  dealt  with  in  the  same 
manner  as  If  there  had  been  exceptions  and 
a  reference  to  a  master  for  Impertinence. 
There  are  numerous  cases  to  be  found  In  our 
BeportB,'  but  none  of  them  are  Identical  with 
the  case  In  hand.  It  may  therefore  be  de* 
Birable  to  refer  to  and  ascertain  the  princl- 
xde  on  whldi  they  are  based.  Where  prop- 
erty has  been  conveyed  by  deed  containing 
covenants  of  warranty  and  against  Incum- 
brance, and  a  mortgage  Is  given  by  ttie  gran- 
tee to  the  grantor  to  secure  the  whole  or  a 
put  of  the  purchase  moneyi  it  has  been  de- 
cided that  on  a  foreclosure  the  mortgagor 
is  entitled  to  a  deduction  for  prior  mortgages 
(BfaanAon  v.  Marsells,  1  N.  J.  Bq.  413;  Van 
Blper  V.  Winiams,  2  N.  J.  Bq.  408;  Wood- 
ruff V.  Depue,  14  N.  J.  Eq.  168;  Stiger  v. 
Bacon,  2&  N.  J.  Eq.  443),  for  prior  taxes 
(Bank  V.  Pinner.  25  N.  J.  Eq.  495),  for  prior 
assessments  (White  v.  Stretch,  22  N.  J.  Eq. 
76),  and  for  prior  Judgments  (Dayton  v.  Dus- 
enbttry,  25  N.  J.  Eq.  110).  It  has  also  been 
decided  that,  where  there  has  been  an  evic- 
tion by  .  title  paramount,  the  court  will  com- 
pel the  mortgagee  to  submit,  In  some  form, 
to  an  ascertainment  of  the  damage  arising 
from  the  exlstlDg  breach  of  covenant,  and 
will  reduce  to  that  extent  the  amount  of 
his  claim.  Coster  v.  Manufacturing  C!o.,  2 
N.  J.  Eq.  467;  Jaques  v.  Efeler,  4  N.  J.  Eq.  461. 
So  it  will  reduce  the  amount  of  his  claim  If 
the  vendee  has  been  defrauded  (O'Brien  v. 
Hnlflsh,  22  N.  3.  Eq.  471),  or  has  by  mistake 
obtained  less  land  than  be  bargained  for 
(CTonse  v.  Boyles,  4  N.  J.  Eq.  213).  Again, 
It  will  arrest  the  foreclosure  pending  an  ac- 
tion brought  to  try  the  title  of  an  adverse 
claimant,  but  It  will  not  arrest  the  foreclo- 
sure suit  or  direct  an  Inquiry  on  a  mere  alle- 
gation of  such  title,  there  being  no  action 
pending  to  enforce  It.  Van  Waggoner  v.  Mc- 
Ewen,  2  N.  J.  Eq.  412;  Glenn  v.  Whipple,  12 
N.  J.  Eq.  50;  Price's  Ex'rs  v.  Lawton,  27  N. 
J.  Eq.  326,  28  N.  J.  Eq.  2T4;  Hile  v.  Davison, 
20  N.  J.  Eq.  228.  An  easement  Is  an  incum- 
brance within  the  meaning  of  the  covenant 
against  incumbrances.  Rawle,  CTov.  (1st  Ed.) 
p.  116.  As  the  easement  set  up  In  the  an- 
swer existed  at  the  time  of  the  conveyance 
by  complaloaut  to  defendants,  tbe  covenant 
in  defendants'  deed  was  broken  as  soon  as 
made,  and  the  breach  was  of  such  a  nature 
as  to  give  rise  to  substantial  damages.  The 
question  In  dispute  is,  therefore,  whether, 
under  the  principle  to  be  extracted  from  the 
above-mentioned  decisions,  the  defendants 
are  entitled  In  this  suit  to  hare  their  dam- 
ages ascertained,  and  deducted  from  the 
amount  of  the  mortgage.  Now,  what  Is  the 
principle?   Complainant's  counsel  contends 


that  it  IB  that  the  court  win  allov  the  oCCSef 
only  where  the  amount  of  the  lien  or  incum- 
brance la  certfdn,  or,  as  he  says,  can  be  ren- 
dered certain,  and  not  where  the  damages 
are  unliquidated.  This  cannot  be  so,  for  it  Is 
opposed  to  aU  those  eases  which.  like  Cos- 
ter T.  Manufacturing  Co.,  supra,  hold  that, 
where  there  Is  an  eviction  by  title  para- 
monnt,  the  codrt  will  compel  tbe  mortgagee 
to  submit  in  some  form  to  an  ascert^nment 
of  the  damages.  It  Is  opposed  to  cases  like 
Oouse  T.  Boyles,  supra,  where  there  was  a 
mistake  In  estimating  the  number  of  acres, 
and  to  cases  Uke  O'Brien  v.  Hulflsb,  supra, 
where  there  was  a  claim  of  .fraud.  In  this 
latter  rase  Beasley,  C.  J.,  speaking  for  the 
court  of  appeals,  says:  "I  think  there  is  no 
doubt  that  wb^  a  sale  of  real  property  Is 
effected  by  deceit,  and  a  mortgage  given  for 
the  whole  or  a  part  of  the  purchase  money, 
relief  In  equity  will  be  given  to  the  party  de- 
frauded In  a  suit  on  the  mortgage,  whenever 
such  course  is  necessary  to  reach  a  Just  re- 
sult." These  cases  seem  to  me  to  demon- 
strate that,  where  a  purchase-money  mort- 
gage is  being  foreclosed,  tbe  defendant  ts  not 
debarred  from  claiming  a  reduction  merely 
because  bis  claim  Is,  at  tbe  time  he  makes 
it,  unliquidated.  Then  counsel  suggests  a  dis- 
tinction between  Hens  which  may  be  wiped 
oat  by  tendering  a  definite  sum  of  money 
and  outstanding  titles  or  Incumbrances  which 
in  their  nature  are  permanent,  and  which, 
he  says,  It  Is  not  In  the  power  of  the  mort- 
gagee to  wipe  out  by  simply  tendering  the 
amount  due.  A  rule  based  on  such  a  dis- 
tinction is  equally  Irreconcilable  with  the 
cases  to  which  I  have  Just  referred.  Why 
does  the  court  allow  a  reduction  or  offset  in 
foreclosure  cases?  One  reason  Is,  to  pre- 
vent circuity  of  action.  There  can  be  no 
good  reason  assigned,  says  Chancellor  Vroom 
in  Shannon  v.  MarselLs,  supra,  "why  there 
should  be  this  circuity,  but  a  very  good  one 
why  there  should  not,  which  Is  that  the 
money  might  be  lost  to  Carrlck  [the  vendee 
in  that  case]  altogether,  he  having  no  secu- 
rity but  the  covenant."  Another  reason  Is 
that  the  mortgagee  is  In  these  cases  equita- 
bly entitled  to  a  part  only  of  the  amount  ap- 
pearing to  be  due  on  the  face  of  his  security. 
I  think  that  tbe  true  principle  of  decision 
goes  at  least  to  this  extent:  If  tbe  mort- 
gagee foreclose  a  purchase-money  mortgage 
against  the  mortgagor,  and  the  mortgagor 
shows  that  the  covenant  against  incumbran- 
ces has  been  broken  in  such  manner  as  to 
give  him  a  claim  to  substantial  damages,  he 
may  reduce  the  mortgagee's  demand  to  the 
extent  of  those  damages.  The  case  of  Glen 
V.  Whipple,  12  N.  J.  Eq.  50,  was  relied  upon 
by  complainant's  counsel.  In  that  case  the 
defendant  set  up  an  outstanding  dower  right 
in  the  widow  of  the  vendor  mortgagee,  who 
had  conveyed  without  bis  wife  Joining. 
Chancellor  Williamson  put  his  decision,  as 
I  understand  it;  upon  tbe  ground  that  there 
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bad  been  nc  eviction  by  title  paramount,  and 
no  action  brou^t  by  the  widow,  and  that, 
consequently,  there  was  no  breach  ot  the 
covenant  ot  warranty.  It  Is  well  known 
that  the  covenant  against  incumbrances,  on- 
dke  the  covenant  of  warranty,  1b  broken  as 
soon  as  made.  If  the  existence  of  an  In- 
choate right  of  dower,  which  was  all  the 
right  the  wife  bad  when  the  conveyance  was 
executed,  was  a  breach  of  the  covenant 
against  Incumbrances  (and  if  a  breach,  it 
would  only  have  given  rise  to  a  claim  for 
nominal  damages,— Bawie,  Gov.  pp.  100,  114), 
she  was  not,  when  the  foreclosure  suit  was 
instituted,  alleged  to  be  claiming  that  right, 
but  the  more  complete  right  which  vested  in 
her  at  her  husband's  death.  This  right' she 
had  not  sought  to  enforce  by  action.  The 
decision  was,  therefore,  strictly  In  accordance 
with  the  previous  cases.  HamlQ  v.  Manu- 
facturing Oo.  (N.  J.  Oh.)  37  AtL  773,  stands 
upon  substantially  the  same  gronnd  as  Bau- 
dendlstel  v.  Zabriskie's  Ez'ra,  50  N.  J.  Bq. 
456,  26  AtL  466.  In  both  of  th^  cases 
there  was  a  covenant  of  warranty,  but  no 
eviction  or  action  pending.  There  was  no 
covenant  against  Incnmbrances.  In  the  lat- 
ter case  the  claim  that  the  deed,  in  sul>- 
atance,  contained  such  a  covenant  was  de- 
nied by  the  court  of  appeals.  The  chief  jus- 
tic^  In  stating  the  rule  on  this  subject,  there 
says:  "When  a  grantor  tias  stipulated  that 
there  are  no  incumbrances  upon  the  premises 
conveyed,  such  covenant.  If  infringed  at  all, 
l8  violated  by  the  act  of  conveyance;  and  It 
Is  the  established  practice  of  our  courts  to 
compel  the  mortgagee  who  seeks  to  fore- 
close for  the  purchase  money  to  submit,  in 
some  form,  to  an  ascertainment  of  the  daib- 
age  that  must  necessarily  arise  from  the  ex- 
isting breach  of  bis  covenant,  and  to  reduce 
to  that  extent  the  claim  pressed  by  him." 
I  think,  therefore,  that  the  defendants  have 
set  up  a  defense,  and  that  this  defense  Is 
the  proper  subject  of  answer,  and  not  of 
cross  bill  (White  v.  Stretch,  22  N.  J.  Eq.  81), 
unless  they  Intend  to  rely  upon  fraud.  If 
they  do,  a  cross  bill  or  answer  by  way  of 
cross  bill  Is  necessary.  O'Brien  v.  Hulflsh, 
Id.  476.   The  application  la  denied,  with 

COBtB. 

(6$  N.  J.  O.  SH) 

WEIR  V.  OBAKITB  STATB  PBOTIDEKIT 
ASS'N  et  al. 

(Court  of  Chancery  of  New  Jersey.    Oct  27, 
1897.) 

builsino  asboctattonb  —  ixsonvbxot  —  iioan^ 
Maturity — Adjustmbht. 

1.  When  a  bnildlng  and  loan  aBsocIation  is 
put  into  the  hands  of  a  receiver  because  of  its 
buolvencj,  the  mortgages  held  by  the  assoda- 
tioQ  become  due  at  once,  and  the  receiver  can 
forecloBe,  and  the  mortgagor  can  redeem. 

2.  In  computing  the  amount  then  doe  upon  a 
Dmrtgage,  the  borrower  should  receive  credit 
for  an  his  payments  of  interest  or  premium,  but 
not  of  dues. 

3.  When  all  the  premium  was  deducted  when 
the  loan  was  made,  the  borrower  should  be 


diarged  with  the  amount  of  nuwe^  actually 
paid  to  him,  with  interest  thereon,  and  credit-, 
ed  with  all  interest  paid  by  him.  Including  inter- 
est paid  upon  the  premium. 

4.  When  the  t»%mium  was  not  deducted  when 
the  loan  was  nuide.  hot  was  paid  in  Bubseqoent 
Installments,  he  should  be  chained  with  the 
amoont  received  and  interest,  and  credited  with 
interest  and  premiums  paid,  including  interest  on 
the  iiurtaiUueDts  of  premium  from  time  of  their 
payment 

(Srllabus  by  the  Court) 

Bill  by  Robert  A.  Weir  against  the  Oranlte 
State  Provident  Asaociatlon  and  others. 

This  bUl  la  filed  a  mortgagor  to  redeon 
his  real  estate  from  the  Incumbrance  of  a 
mortgage.  The  cause  Is  beard  on  bllla  and 
answers  and  r^Ucatlon.  The  mortgage  was 
given  to  the  defmdant,  a  building  and  loan 
assoclatiim  of  the  state  of  New  Hampshire, 
which  has  become  Insolvent,  and  whose  affairs 
have  gone  Into  the  hands  of  a  receiver.  The 
mortgagor  Is  the  holder  cC  ten  shares  of  stock 
of  tbe  Insolvent  company*  nine  of  which 
shares  were  as^gned  to  the  company  as  col- 
lateral security.  Those  slmres  were  not  ma- 
tured at  the  time  of  the  company's  insoIvoH^. 
The  questions  Involved  are:  First,  whether 
the  comi^nant  Is  oitltled  to  redeem;  seccsid, 
if  so,  what  sum  Is  be  jobllged  to  pi^  to  effect 
such  redemption.  The  aoope  ot  tbe  business 
which  the  corporation  transacted,  and  the 
method  of  Ita  transaction,  are  set  out  In  the 
pieadhigs.  Snbscrlbm  JCor  tfiares  agreed  to 
pay  f  1  each  moith  on  accoimt  of  shares,  the 
par  value  of  wblch  was  f20a  This  f  1  a  month 
is  called  "does,"  and  the  money  so  paid  was 
separated  Into  two  parts.  One  part  was  used 
to  defray  operating  expenses  ot  tbe  assoda- 
tlon.  and  the  other  part  was  put  Into  a  loan 
fund  for  Investmoit  among  members.  If  any 
member  wished  to  borrow  money  from  the  as- 
sociation, It  was  loaned  to  blm  on  bond  and 
mortgage,  and  he  then  agreed  to  pay,  In  addi- 
tion to  the  regular  subscription  payments  up- 
on bis  shares  and  Interest  on  such  loan,  also 
an  additional  premium,  which  premium  and 
Interest  went  into  the  loan  fund.  The  loan 
fund  was  held  in  trust  for  all  shareholders. 
When  the  accumulation  of  the  loan  fund  was 
such  an  amount  that  the  proportion  belonging  to 
any  shareholder  equaled  the  par  value  of  his 
shares  less  the  loan  that  bad  beoi  made  to 
him,  his  shares  were  cauc^ed.  There  was 
also  a  plan  by  which  the  aasociatlou  assumed 
the  payment  of  any  mortgage  on  the  property 
of  the  shareholder,  and  In  that  case  the  share- 
holder. In  addition  to  paying  the  Interest  on 
the  loan,  also  paid  to  the  assodatloo  the  Inter- 
est on  this  mortgage,  and  also  premltuns  in 
proportion  to  the  amonnt  of  tbe  mortgage,  and 
the  assocla,tlon  agreed  to  pay  the  said  mort- 
gage oat  of  the  ebsae  of  the  loan  fund  belong- 
ing to  the  shareholdra  wben  said  share  abould 
equal  the  amount  of  the  said  mortgage.  The 
particular  transaction  is  thus  stated  in  the 
pleadhigs:  On  January  11,  1800,  one  Charles 
O.  Jewell,  with  bla  wife,  made  a  mortgage 
upon  their  property  to  Flemming  &  Lewis,  trus* 
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tem,  to  Beeore  the  mm  aC  fl,080.  Jewdl  and 
■vtttBt  oo  Janoaty  17,  1890,  aabscribed  for  10 
shares  of  stock  In  the  Oranlte  State  Frorldent 
Aasoclatlon,  and  at  the  same  time  made  a 
second  mortgage  to  the  assodatlcm,  conBidera<> 
tkm  for  which  secwd  mortgage  was  stated  to 
be  the  sum  of  ¥400  Ot  was  In  fact  $360),  paid 
by  the  association  to  the  mortgagor;  and, 
fnrtho:,  that  the  assodatlon  agreed  to  pajr  off 
the  Flemming  and  Lewis  mortgag&  The  con- 
dition of  this  mortgage  was  that,  if  the  mor^ 
gagor  should  pay  to  the  assoclatlcm  two  dot 
lars  per  month,  and  monthfy  In  advance,  on 
each  (tf  the  nine  shares  of  stock  owned  by  the 
mwtgagoT,  as  provided  for  1^  the  terms,  rules, 
and  hy-la-ws  of  the  association,  until  the  series 
of  which  the  nine  shares  are  a  part  ahall  be 
wortti  $200  per  share,  when  the  nunrtgage  and 
shares  are  to  become  cancded,  then  the  In- 
stniment  to  be  void.  SewfXl  assigned  the  nine 
sham  of  stodc  to  the  association  as  secnrity 
for  fhe  loan.  On  May  12,  1891,  the  JewcUs 
GooT^ed  the  mtslgaged  property  to  one  Peter 
Absteln,  wlu^  on  May  12,  1898,  oUiTeyed  the 
same  to  the  complainant.  On  March  14. 18^ 
DaTld  Taggert  was  appointed  assignee  of  the 
association  In  New  Hampshire  for  the  benefit 
of  Its  oredltors,  and  sabseqnently  George  R. 
On^  was  appomted  feceirer  In  this  statew 
The  bill  charges  that  on  Mardi  12,  1896,  the 
comidalnant  t«idered  to  the  recetver  the 
amount  actually  loaned  on  the  said  mortgage, 
with  an  arrears  of  Interest  then  due,  less  the 
premiums  paid  on  the  said  mortgage,  and  that 
the  recdrer  refused  to  receive  less  than  the 
full  amount  of  the  mortgage,  with  Interest 
It  appears  tiiat  the  assoclatlcn  has  paid  in- 
terest upon  the  Flemming  and  Lewis  mortgage 
up  to  January  11,  1896.  From  the  amended 
Ull  and  the  answer  of  Qeoige  R.  Gray,  recelT- 
er,  It  appears  that  the  amount  borrowed  by 
the  mortgagor  to  cash  was  $720.  which,  with 
the  fliBt  mortgage  of  $1,080,  which  tiie  com- 
pany covenanted  to  pay,  made  up  the  matured 
valuo  of  the  nine  shares  as^ned  to  the  as- 
■odatlai  as  conateral  security.  The  company 
deducted  20  par  cent  of  the  $1,800  as  gross 
premiums,  amounting  to  $360.  This  sum  was 
deducted  ftom  the  cash  loan  of  $720.  leav- 
ing $360  as  the  amount  of  cash  actually  re- 
ceived by  ttie  mmtgagor.  Of  the  payment  of 
$2  a  month  on  each  share  required  by  the  am- 
otion of  the  mortgage  the  jiayment  of  $1  a 
month  seems  to  be  referable  to  the  6  per  cent, 
interest  on  the  whole  sum  of  $130(^  which  snra 
would  amount  to  $108,  and  which  sum  was  the 
amount  paid  each  year  upon  the  nine  shares 
oe  stodE.  Tile  payment  actually  made  by  the 
mortgagor  up  to  the  time  of  Insolvency  seems 
to  have  been  all  together  $1,433,  of  which  $657 
was  paid  on  account  of  Interest,  and  $770  on 
account  of  dnes,  and  $6  on  account  of  a  fine. 
Of  the  $770  paid  for  dues.  $180,  under  the 
rules  of  the  company,  la  applicable  to  the  ex- 
pense account  In  running  the  business,  thus 
leaving  $S00  of  dues  paid  In  to  be  applied  to 
the  value  of  the  shares.  To  the  bill  for  re- 
demption, the  OH'poraUon,  Mr.  Taggert,  the 


New  Hampshire  asdgnee,  and  Ifr.  Oiay,  the 
New  Jersey  lecelvw,  are  made  parties. 

Duffield  &  Kinney,  for  complainant  Cort- 
landt  Parker,  for  O^iggert  assignee.  How- 
ard W.  Hayes,  for  George  B.  Gray,  receiver. 

BBBD,  Y.  a  (after  stating  the  facte).  It 
seems  to  be  endrdy  setOed  that  upon  the  In- 
solvency ot  a  corporation  <a  thhi  dass  ite  re- 
ceiver la  at  once  empowered  to  collect  the 
amount  loaned  to  any  borrower  by  the  as- 
soctetlon,  and  that  he  can,  fxa  that  purpose, 
proceed  to  foretime  a  mortgage  h^  by  such 
association,  although  there  bad  been  no  de- 
fault 1^  the  mortgagor  In  the  payment  of 
any  Installment  of  Interest  <nr  dues  prevtons 
to  the  insolvency  ot  the  company.  The  col- 
lapse of  the  scheme  renders  It  Impossible  to 
carry  out  the  object  d  the  association.  The 
debtor  cannot  pay  according  to  the  terms  (tf 
his  contract  with  the  association.  The  ne- 
cessity of  winding  up  the  affairs  of  the  In- 
B(rfvent  conqnny  InrolTea  the  right  to  Imme- 
diately ctdlect  ite  assete  and  distribute  the 
fund  to  Ite  stockholders  and  creditors.  End. 
BIdg.  Ass'ns,  par.  628;  Cook  v.  Kent,  105 
Mass.246;  Gurtlsv.A88oclatton<Conn.)36AtL 
1023;  Rogers  v.  Hargo,  02  Tenn.  20  & 
W.  43a  If  the  debte  of  the  borrower  be- 
come doe  by  the  tset  of  insolvency,  it  must 
fiollow  that,  if  those  debte  are  secured  l^^  a 
mortgage  whldi  can  be  foreclosed,  then  from 
the  fact  of  tosolvency  the  right  <mC  the  mort- 
gagor to  redeem  his  pn^erty  from  the  in- 
cumbrance of  such  mortgage  must  accrue. 
Until  the  mortgage  d^t  Is  due,  there  can  be 
no  redemption.  Brown  v.  Ool^  14  81m.  427; 
Kingman  v.  Pierce,  17  Mass.  247;  Abbe  v. 
Goodwin.  7  Conn.  877;  Moore  v..  Cord,  14 
Wis.  231.  But  fbe  moment  the  debt  ma- 
tnrw.  any  one  Intarestfid  to  the  land  is  enti- 
tled to  discharge  the  property  from  the  In- 
cumbrance. Indeed,  the  right  to  foreclose 
and  the  right  to  redeem  may  be  said  to  be  re- 
ciprocal. I  am  therefore  of  the  tqtlnlon  that 
the  mortgagor  need  not  await  the  foreclosure 
proceedings  of  the  receiver,  but  can  now  pay 
off  the  amount  which  could  be  recovered 
against  him  by  a  side  of  his  property. 

The  important  qnestlon  Is  to  determine  the 
theory  upon  which  thto  amount  Is  to  be  cal- 
culated. As  already  steted,  the  condition  of 
the  mortgage  was  not  that  the  mortgagor 
should  pay  a  single  sum,  but  that  he  should 
pay  $18  a  month  until  his  shares  were  worth 
$1,800.  One  thousand  eight  hundred  doUara 
was  an  aggregate  sum  made  up  of  ttie  first 
mortgage  assumed  1^  the  association,  togeth- 
er with  the  $360  In  cash  loaned,  and  $320  of 
premium  charged  and  retatoed.  One-half 
o'f  the  monthly  payments  which  had  been 
made  by  the  mortgagor,  although  lumped 
with  the  dues,  was  obviously  paid  as  Interest 
on  the  sum  of  $1,800,  which  sum  was  com- 
posed of  the  Items  Just  mentioned.  The 
complainant  Insists  upon  his  right  to  redeem 
by  calculatiug  his  liability  upon  the  foUow- 
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lug  theor;:  He  la  to  be  cbarged  with  the 
cash  actually  received  by  him,  with  interest 
upon  it  up  to  the  date  of  the  lusolTency  of 
the  company.  He  la  to  be  allowed  for  all 
payments  made  by  him.  To  entitle  the  mort- 
gagor to  redeem,  be  mast  pay  the  same 
amount  that  could  be  recovered  by  the  mort- 
gagee by  foreclosure.  The  Question,  then, 
is,  what  sum  could  be  collected  from  Weir? 
If  there  were  no  condition  of  insolvency,— tf 
the  company  was  still  a  going  concern,— 
nothing  could  now  be  collected,  for  the  mort- 
gagor would  not  be  in  default  in  any  pay- 
ment required  by  the  condition  of  his  mort- 
gage. And  If  he  bad  been  In  default,  and 
the  company  solvent,  the  rule  for  computing 
the  amount  recoverable  would  be  this:  Cal- 
culate the  length  of  time  which  would  be  re- 
quired to  mature  the  series  of  which  the 
mortgagor's  shares  are  a  part,  and  charge 
him  with  all  the  dues  and  interest  he  would 
Btlll  have  to  pay  up  to  the  end  of  this  pe- 
riod. Association  v.  Martin,  13  N.  J.  Eq. 
427-433.  But  upon  the  occurrence  of  In- 
solvency, with  Its  consequential  winding  up 
of  the  affairs  of  the  company,  the  applica- 
tion of  this  rule  becomes  inequitable.  The 
■hares  can  never  mature.  The  object  to  be 
attained  by  future  payment  of  dues  tan  nev- 
er be  accomplished.  The  moptgngor  Is  dis- 
charged from  his  duty  to  further  pay.  There- 
fore, In  arriving  at  the  amount  which  the 
Insolvent  company,  or  Its  receiver,  can  re- 
cover, bis  nonablllty  to  make  such  payment 
must  be  assumed.  As  the  scheme  under 
which  the  loan  or  advancement  was  made 
and  the  mortgages  were  given,  and  the  dues 
and  Interest  were  paid,  has  collapsed,  the 
proWem  is  to  establish  a  rule  which  will  oper- 
ate equitably  between  all  classes  of  share- 
holders under  these  new  conditions. 

First,  then,  with  what  should  he  be  char- 
ged? Inasmuch  as  he  Is  relieved  from  pay- 
ing, according  to  the  terms  of  his  mortgage, 
and  Is  remitted  to  the  position  of  an  ordi- 
nary borrower,  whose  debt  Is  due,  his  liabil- 
ity la  to  be  limited  to  the  amount  which  he 
actually  received,  with  legal  Interest  there- 
on. This  course  seems  to  be  the  rational 
one,  and  is  sup[>orted  by  all  the  cases.  4 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  1081.  With 
What  Is  he  to  be  credited?  He  paid  $0  a 
month  as  dues.  He  also  paid  f9  a  month  as 
Interest  There  was  also  deducted  from  the 
gross  amount  loaned,  namely,  ¥720,  a  pre- 
mium of  $360.  As  to  the  Interest:  If  he  Is 
charged  with  Interest  upon  the  amount  he 
has  received,  he  should  be  credited  with  the  - 
Interest  be  has  paid,  for  It  Is  apparent  that 
the  interest  should  be  charged  on  both  sldra 
or  neither  side  of  the  account.  Next,  In  re- 
gard to  the  premiums  paid:  This  Is  a  sum 
paid  for  the  right  to  borrow  the  assets  of 
the  association,  usually  in  preference  to  some 
other  shareholder.  Premiums  are  paid  In 
two  ways.  In  some  associations  an  amount 
Is  paid  each  month  as  a  bonus  for  the  priv- 
ilege of  borrowing,  and  In  other  associationa 


—OS  In  this— a  gross  sum  is  deducted  from 
the  entire  amount  bought  out,  and  the  re- 
mainder only  Is  paid  to  the  borrower.  In 
whatever  way  the  credit  Is  allowed.  It  is  gen- 
erally admitted  that,  when  an  association  U 
prematurely  wound  up  reason  of  Insolven- 
cy, the  borrower  Is  entitled  to  a  credit  of  the 
premium  paid  or  deducted.  Now,  it  is  true 
that  all  the  shareholders,  both  borrowers  and 
Investors,  would  share  In  the  increment  aris- 
ing from  the  payment  of  bonus  and  Interest 
thereon  by  the  borrowers,  If  the  scheme  was 
carried  out;  and  It  Is  true  that  by  crediting 
the  premiums  paid  by  each  borrower  upon 
his  loan  the  Investing  members  lose  all  bene- 
fits from  such  premiums.  The  principle^ 
howerer,  upon  which  the  latter  class  of 
shareholders  are  excluded  from  those  bene- 
fits is  that  the  premiums  were  paid  by  the 
borrowers  in  consideration  of  the  complete 
execution  of  their  contracts,  which  would 
permit  the  borrower  to  pay  his  debt  by  the 
application  of  bis  matured  shares.  If  the 
existence  of  the  company  is  prematurely 
terminated,  and  so  the  borrower  Is  prevented 
from  liquidating  his  debt  by  the  maturation 
of  his  shares,  and  is  prevented  as  well  from 
receiving  their  withdrawal  value,  then  the 
consideration  of  his  payment  of  premiums 
falls.  The  borrower  does  not  receive  the 
benefit  for  which  he  has  bargained.  Under 
these  conditions,  the  nonborrowers,  having 
paid  no  premiums,  cannot  share  In  those  paid 
by  the  borrowing  class.  Not  only  are  the 
premiums  deductible,  but,  when  they  are  re- 
tained at  the  time  of  the  making  of  the  loan, 
and  the  borrower  has  paid  interest  upon  the 
gross  sum  borrowed,  Including  the  premiums, 
then  that  part  of  the  Interest  subsequentiy 
paid  upon  the  premium— or.  In  other  words, 
the  interest  paid  In  excess  of  the  amount 
due  upon  the  sum  actually  loaned— must  be 
deducted.  The  cases  supporting  the  deduc- 
tion of  both  premiums  and  interest  are 
Brownlee  v.  Russell,  8  App.  Cas.  235;  Asso- 
ciation V.  Gloodrlch,  48  Ga.  445;  Association 
V.  Buck.  64  Md.  338,  1  Atl.  661;  Cook  v.  Kent, 
106  Mass.  246.  While  the  deduction  of  all 
moneys  paid  as  premiums  Is  probably  the 
most  equitable  that  can  adopted,  yet  It  Is 
to  be  remarked  that  It  may,  unless  the  power 
to  appoint  a  receiver  Is  employed  with  cau- 
tion, work  to  the  Injury  of  the  nonborrowing 
or  investing  class  of  shareholders.  Instan- 
ces may  occur  where  the  members  of  this 
class,  by  their  Investment  In  an  association, 
have  acquired  the  right  to  have  the  value  of 
their  shares  of  stock  arising  from  the  appll- 
entlon  of  the  high  rate  of  Interest,  which  the 
system  of  premiums  is  Intended  to  secure, 
impaired  by  the  i)rematnre  winding  up  of  the 
association.  They  should  not  be  deprived  of 
their  right  as  shareholders,  unless  the  condi- 
tion of  affairs  calls  emphatically  for  the  dis- 
solution of  the  association  as  an  act  of  Jus- 
tice to  all  concerned.  If,  after  the  value  oi 
the  shares  of  all  the  series  has  approached 
par,  the  company  is  thrown  Into  bankruptcy, 
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the  ona  dam  Is  itrlpped  of  this  part  of  the 
wltbdrawil  value  of  bis  shares,  while  the 
other  dass  receives  all  the  twnefit,  hjr  the 
apiOicatlon  of  this  value  to  the  psTment  of 
Its  loans.  The  risk  of  losses  hj  mlunanage- 
raent  Is  Inherent  In  the  character  of  the 
scheme,  and,  while  such  losses  may  protract 
the  life  of  the  series,  th^  do  not  prove  In- 
solvency. A  case  of  such  rottenness  In  the 
affairs  of  the  asBodatlon  shonld  appear  as  to 
reaOia  it  In  the  highest  degne  Improbable 
that  the  shareholders,  In  the  face  of  the  dis- 
couraging condition  of  affaln^  will  continue 
to  pay  dues,  and  so  bring  the  series  to  ma- 
turl^.  In  connection  with  this  observation. 
It  may  be  remarked  that  tbere  Is  much  to  be 
said  In  favor  of  the  rule  laid  down  In  the 
case  of  Towle  v.  Society.  61  Fed.  446,  In  deal- 
ing with  premiums  In  lns(4vettt  cases.  The 
mle  announced  in  that  case  was  that  the  bor- 
rowing member  had  the  right  to  be  credited 
only  with  the  unearned  portion  of  his  pre- 
mium; that  Is,  the  proportion  which  a  with- 
dnwlng  member  would  be  entitled  to.  I 
wm,  however,  adopt  the  rule  sustain^ 
the  great  weight  of  authorl^,  and  by  the  su^ 
preme  court  of  New  Etamp^lre,  In  advising 
Mr.  Taggert  in  this  matter,  vis.  that  only  the 
sum  actually  received  by  the  complainant  IB 
to  be  charged  against  the  borrower,  which, 
as  already  remarked,  amounts  to  actually  the 
same  thing  as  crediting  him  with  the  pre- 
mium paid.  He  Is  also  to  be  credited  with 
that  part  of  the  Interest  paid  on  account  of 
the  amount  so  deducted. 

The  last  question  Is  whether  he  should  be 
credited  with  all  or  any  part  of  the  dues  paid 
by  blm.  It  has  been  held  by  some  highly  re- 
spectable courts  that  a  mortgagor,  when  an 
association  of  this  kind  Is  prematurely  wound 
up,  Is  entitled  to  a  credit  for  all  the  dues 
which  he  has  paid.  Other  courts  have  held 
that  he  is  not  entitled  to  credit  on  the  mort- 
gage on  account  of  dues  paid,  and  that  he 
must  await  the  final  distribution  of  the  as- 
sets of  the  association,  and  then  take  what 
his  shares  arc  proved  to  be  worth.  The  rule 
supported  by  the  last  class  of  cases,  In  my 
judgment,  produces  a  more  equitable— in- 
deed, the  only  equitable— result  The  pay- 
ment of  dues  stands  upon  an  entirely  differ- 
ent footing  from  the  payment  of  premiums. 
The  latter  are  paid  by  shareholders,  It  Is  true, 
but  not  as  shareholders,  but  as  borrowing 
shareholders.  It  Is  paid  as  a  part  of  Oielr  con- 
tract with  the  association,  of  which  the 
mortgage  is  a  part;  and  it  can  be  said  that, 
when  the  association  falls  to  perform,  then 
the  debtor  Is  relieved  from  paying  what  he 
agreed  to  pay  In  consideration  of  perform- 
ance. But  dues  are  paid  by  all  the  members. 
The  fond  accumulated  by  these  payments  be- 
longs to  all  members  alike.  If  by  miUad- 
mtnlstratlon  of  the  afltalrs  of  the  association 
the  fund  la  dimlnlsbed.  the  losses  shonld  fall 
evenly  upon  all.  The  accuracy  of  this  prop* 
osltion  seems  to  be  too  obvious  for  discus- 
sion,  Now,  if  a  borrowing  member  Is  per^ 


mltted  to  set  off  an  the  moa^  he  has  paid 
as  dues,  it  Is  perceived  that  he  reetfves  the 
value  of  his  shares,  so  far  as  that  value  is 
the  result  of  dnee;  while  the  nonborrowtng 
members  are  compelled  to  bear  all  the  loaaes. 
The  accuracy  of  this  proposition  seems  also 
to  be  equally  manifest  Now,  what  is  eqnlta- 
Ue  is  that  each  membw  shall  receive  his  ivo- 
portlonate  share  of  the  assets,  which  rq>re- 
nnits  the  remainder  of  dues  accumulated. 
Inasmuch  as  this  amount  cannot  be  detn^ 
mined  until  the  coming  In  of  the  final  ac- 
count of  the  receiver,  and  inasmuch  as  the 
amount  due  upon  the  mortgage  must  be  est* 
tied  at  once,  there  can  be  no  credit  upon  the 
mortgage  debt  on  account  of  this,  at  present 
Indeterminate,  amount  As  to  It  the  mort- 
gagor must  await  the  period  of  final  distribu- 
tion. The  nonappllcabnity  as  an  offset  of 
the  dues  paid  by  the  borrower  is  held  In  the 
foUowhig  cases:  Strahen  v.  Association,  115 
Fa.  St  273.  8  Atl.  813;  Rogers  v.  Hargo.  OS 
Tenn.  35.  20  S.  W.  430;  Curtis  v.  Association 
(Oonn.)  86  AtL  1023;  Bank  Oom'rs  v.  Omnlte 
State  Provident  Ass'n  (N.  H.).i 

The  last  ease  embodies  the  instructions  giv- 
en by  the  supreme  court  of  New  Hampshlrs 
to  Mr.  Taggert  concerning  the  affairs  of  this 
corporation.  The  result  in  detail  Is  there- 
fore this:  The  complainant  Is  to  be  charged 
with  $300.  with  interest  and  to  be  allowed 
the  interest  paid.  Including  the  portion  of  the 
Interest  paid  on  account  of  the  premium  as 
an  overpayment  Interest  shonld  also  be  al- 
lowed upon  the  overpayment  from  the  date 
of  each  payment 

W  N.  J.  a.  fiu) 
OBAY  V.  BLUM  at  aL 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 

Oct  80,  1897.) 

RsoBtvaas— AixowiNCB  or  CLAras—BsroppsL— 
DBrecTS  in  Proof. 

1.  A  receiver  of  a  credit-system  Insnrance 
oompanr  stands  In  the  fdace  of  the  company, 
as  to  tfae  allowance  or  disallowance  of  the 
claims  against  it;  and  when  he  acquires  knowl- 
edge of  a  loss  while  the  company  Is  solvent  and 
does  some  act  that  Imidles  that  he  will  not  In- 
sist upon  proper  and  correct  proofs  of  loss  betaig 
made,  he  cannot  thereafter  set  up  this  omission 
against  an  allowance  of  the  claims  for  pro  rata 
distribution. 

2.  Where  the  ootlce  and  proof  of  loss  are 
defective,  and  the  Insured  negotiates  as  to  proper 
notice  and  proof,  and  the  proofs  are  offered,  and 
unobjected  to  by  the  receiver,  and  the  insured  Is 
led  to  believe  by  some  act  of  the  receiver  that 
no  defect  exists,  or  that  an  ezistias  defect  Is 
immaterial,  the  defect  la  waived,  and  the  dalm 
must  be  allowed. 

<Syllabna  by  the  Court) 

Aneal  from  court  of  chancery;  Reed.  Vice 
Chancdlor. 

Geoige  R.  Gray  waa  i^pohited  a  receiver  of 
the  United  States  Credit-System  Company. 
From  an  order  disallowing  a  claim,  Alfred 
Blum  and  Lucas  Toch  appeal  to  the  court  iff 
chancery,  and  from  a  Judgment  allowing  the 
dalm  Qie  receiver  appoda.  Affirmed. 

1  Opfadm  had  not  hem  filed  Jsa.  24, 1SB& 
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Hayes  Sc  Lambert,  for  aiq;>dlant  Ohas.  BL 
Hill,  for  respondents. 

LIPPINCOTT,  J.    On  the  15th  day  of  June, 

1894,  the  United  States  Credit-System  Com- 
pany Issued  a  cerUflcate  of  guaranty  to  the  re- 
spondents, by  which  the  credit-system  com- 
pany agreed  to  pay  to  than  such  sum.  not 
exceeding  $5,000,  according  to  the  conditions 
of  the  certificate,  on  the  total  gross  sales  and 
shipments  of  merchandise  which  they  might 
make  between  March  15,  18d4,  and  March  14, 

1895,  to  their  customers,  as  they  might  ac- 
tually lose  on  such  shipments  to  legally  as- 
certained insolvent  debtors,  of  whom  the 
TJnlted  States  Credit-System  Company  had 
been  notified  on  Us  notice  of  failure  blanks, 
with  all  questions  thereon  answered,  within  10 
days  after  Information  to  them  of  such  Insol- 
vency. The  other  provisions  of  the  certifi- 
cate need  not  be  referred  to,  aa  they  are  Im- 
material to  the  decision  of  this  case.  The 
respondents,  during  the  period  of  the  fnsuiv 
ance,  had  made  sales  and  shipments  of  mer- 
chandise to  the  Saloon-Fixture  Company  of 
the  City  Ql  Chicago  to  the  amount  of  |2,414.- 
46.  On  this  sum  there  was  a  credit  to  the  fix- 
ture company  of  the  sum  of  ?198.90,  leaving  a 
balance  due  of  $2,215.50.  The  saloon-fixture 
company  failed  on  August  13,  1894,  with  this 
balance  still  due  the  respondents,  and  on  the 
same  day  they  received  notice  of  such  failure. 
According  to  the  terms  of  the  certificate,  the 
respondents'  own  loss  would  be  $1,000,  and 
therefore  the  Insurance  held  good  only  for  $1,- 
215.50,  an  allowance  of'  which  Is  sought 
against  the  receiver  In  the  distribution  of  the 
assets  of  the  United  States  Credit-System 
Company.  The  respondents  received  notice 
of  the  Insolvency  of  their  debtor,  the  saloon- 
flxture  company,  on  August  13,  1894.  Mr. 
Blum  testifies  that  on  that  day  he  mailed  to 
the  United  States  Credit-System  Company  no- 
tice of  this  Insolvency,  along  with  statement 
of  the  loss  sustained.  Some  time  between 
that  date  and  August  24tb,  the  United  States 
Credit-System  Company  filled,  and  on  Au- 
gust 23d  a  temporary  receiver  of  that  concern 
was  appointed.  The  claim  was  presented  to 
the  receiver,  and  on  November  15,  1894,  he 
disallowed  the  same,  on  the  ground  that,  ac- 
cording to  the  conditions  of  the  certificate,  no- 
tice of  loss  had  not  been  sent  to  the  company 
within  the  10  days.  From  that  disallowance 
an  appeal  was  talcen  to  the  court  of  chancery. 
In  that  court  an  order  was  made  that  the 
claim  be  allowed  by  the  receiver,  as  duly 
proved,  and  entitled  to  a  pro  rata  payment 
with  the  other  debts  of  the  United  States  Cred- 
it-System Company,  with  costs  of  appeal.  The 
learned  vice  chancellor  founded  this  order  up- 
on the  finding  of  the  fact  that  the  notice  of 
Insolvency,  with  statement  of  loss,  was  on 
August  13,  1894,  mailed  to  the  company. 
Whether  the  notice  mailed,  was  a  sufficient 
proof  of  loss,  under  the  conditions  of  the  cer- 
tificate. Is  exceedingly  doubtful.  The  oertlfl- 
oate  required  that  the  notice  should  be  on  the 


failure  blanks  of  the  company,  with  the  ques- 
tions thereon  answered.  This  letter  and 
statement  were  not  on  snch  failure  blanks, 
and  neither  the  letter  nor  statement  contained 
the  items  of  lnformatl<Hi  required.  There  ex- 
ists much  doubt,  also,  whether  the  letter  and 
statement,  such  as  they  were,  were  ever  mail- 
ed or  received  by  the  company. 

But  the  conclusion  reached  Is  that  the  or- 
der of  the  court  of  chancery  should  be  affirm- 
ed, and  the  claim  allowed  by  the  receiver,  for 
a  pro  rata  distribution,  upon  the  groimd  that 
the  receiver  has  waived  the  want  of  presenta- 
tion to  the  company  during  its  solvency  of  the 
formal  proof  of  loss,  as  required  by  the  certifi- 
cate. The  facts,  as  they  appear  to  be,  In  the 
case,  are  that  at  the  time  of  the  information  of 
the  failure  of  the  saloon-fixture  company  to 
the  respondents,  on  August  13,  1894,  the  Unit- 
ed States  Credit-System  Company  was  on  the 
eve  of  Insolvency  itself.  The  fact,  also,  may 
be  taken  as  fbnnd  by  the  vice  chancellor,  that 
some  .sort  of  notice  and  statem^t  of  loss 
were  sent  \(s  the  respondents  to  the  credit- 
system  company  on  that  day,  and  at  the  same 
ttane  .the  respondents  issued  an  attachment  for 
their  claim,  so  that  It  vras  In  a  state  of  litiga- 
tion. The  exact  date  of  actual  failure  of  the 
credit-system  company  does  not  appear.  The 
reeptmdents  say  that  It  was  about  August  13. 
1804.  The  receiver  was  appointed  August  23, 
1894,  just  10  days  after  the  Information  of  the 
failure  of  the  saloon-fixture  company  bad 
been  recdved  by  the  respondents.  There  Is 
also  evidence  that  the  respondents,  after  no- 
tice that  their  proof  of  loss  was  Informal,  sent, 
on  August  24, 1894,  to  the  company  and  to  the 
receiver,  a  formal  statement  of  loss,  on  the 
failure  blanks.  In  accordance  with  the  condi- 
tion of  the  certificate.  The  secretary  of  the 
credit-system  company,  who  remained  in  the 
service  of  the  receiver,  claims  that  no  such 
letter  and  statement  were  received;  but  the 
fact  is  that  on  September  6, 1894,  the  respond- 
ents mailed  to  the  receiver  a  letter  Inclosing 
the  account  of  the  respcndents  against  the 
saloon-flxture  company.  This  was  noted  by 
the  secretary  as  having  been  received  on  Sep- 
tember 7,  1894,  and  so  mariced  on  the  notice. 
They  were  notified  By  the  receiver  that  their 
proof  of  loss  was  Informal,— apparently,  by 
postal  card,  from  the  receiver.  Again,  on 
September  26,  1894,  they  toclosed  a  certified 
copy  of  their  statement  of  loss  to  the  receiv- 
er. On  September  28,  1894,  this  statement 
was  returned  because  it  was  wrongly  made 
out,  and  directions  were  given  the  respondents 
by  the  receiver  that  they  must  make  out  and 
verify  their  claim  under  oath,  stating  the 
amount  they  claimed  the  saloon-fixture  com- 
pany owed  them.  In  accordance  with  these 
directions,  the  respondents  sent  to  the  receiver 
a  statement,  under  oath,  of  their  claim  against 
the  saloon-fixture  company.  On  October  17, 
1894,  the  receiver  again  informed  them  that 
their  affidavit  was  faulty,  and  directed  them 
to  send  in  the  claim  against  the  saloon-fixture 
company,  under  oath.   On  October  IS,  1894, 
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SQch  Statement  wu  f^at  to  tbe  receiver. 
These  facts  folly  app'^r  hy  the  correspond- 
ence between  the  recf^irer  and  the  respond- 
ents. On  November  15, 1894,  tbe  receiver  dis- 
allowed the  claim,  upon  tbe  ground  that  tbe 
respondents  never  tiled  any  notice  of  loss  with 
tbe  United  States  Credit-System  Company 
while  It  was  solvent,  and  that  no  notice  was 
filed  with  bim  unUI  September  7,  1894,  and 
claiming  that  tbe  conditloa  ot  tbe  policy  which 
required  such  notice  within  10  days  after  in- 
framatlon  of  failure  of  the  debtor  bad  not  been 
complied  with,  and  that,  therefore,  the  re- 
spondents bad  no  claim  for  an  excess  loss 
against  the  credit-system  company.  We  think 
It  was  entirely  too  late  for  the  receiver  to  dis- 
allow this  claim.  Under  the  facts  and  circum- 
stances in  proof  In  this  matter,  and  wblcb 
were  before  the  receiver,  there  was  a  clear 
waiver  of  this  condition  of  the  certificate.  It 
Is  manifest  here  that  the  deficient  notices 
were  taken  by  the  receiver,  and  explicit  In- 
structions given  by  him  to  the  respondents  for 
their  correction.  Under  the  circumstances  the 
respondents  were  led  to  believe  that  the  re- 
ceiver had  dispensed  with  this  condltlop  ot 
the  contract  and  upon  tbe  faith  of  that  they 
went  on  dealing  with  hhn.  It  was  very  easy, 
on  the  5tb  or  7th  of  Septemt)er,  to  have  said 
to  the  respondents  that  their  claim  could  not 
be  entertained,  and  *hat  this  condition  would 
he  Insisted  upon;  but  the  continued  negotia- 
tions for  the  correction  of  the  proofs  of  loss 
reveal  a  state  of  factv  which  Is  only  conslstmt 
with  a  waiver  of  fiat  condition.  As  was  said 
In  City  Bank  of  LoiMslana  v.  First  Nat  Bank, 
6  H.  L.  0.  360,  t^  law  will  not  allow  one  to 
take  up  the  IncoTvdstent  position  of  at  once 
"approbating  and  reprobating";  and  In  this 
view  It  is  qalte  Immaterial  what  tbe  real  In- 
tention of  the  receiver  may  have  t>een,  for  he 
will  be  estopped  from  denying  the  fact  of 
waiver.  His  conduct  raised  a  belief  In  the 
minds  of  the  respondents  that  be  Intended  to 
waive  one  of  tbe  terms  of  the  contract,  and  It 
would  be  quite  Imiqaterlal  what  bis  Intention 
may  have  been.  Roby  v.  Insurance  Ca,  120 
N.  T.  510,  24  N.  B.  808;  Armstrong  v.  Insure 
ance  Co.,  130  N.  Y.  560,  29  N.  B.  991;  Ron- 
aid  V.  AssociaUon,  132  N.  Y.  378,  80  N.  E.  739; 
Everett  V.  Insurance  Co.,  142  Pa.  St.  332,  21 
Atl.  817;  Jnsurance  Co.  v.  Wolff.  95  U.  S. 
32G.  333.  In  this  as  In  kindred  cases,  the  re- 
ceiver stnnda  In  tbe  place  of  the  company,  as 
to  the  Allowance  or  disallowance  of  claims  of 
this  character  under  the  statute  which  confers 
this  power  and  imposes  this  duty  upon  lilm. 
At  least  no  question  of  this  character  was 
made  in  the  argument;  and  therefore  It  is  pre- 
sented tbe  same  as  If  tbe  act  of  waiver.  If 
any  existed,  was  that  of  a  duly-autborized 
ageut  or  officer,  having  full  power  to  waive 
th^s  condition  of  tbe  certificate.  The  walv« 
of  Tiotice  of  loss,  or  defects  in  proof  of  loss,  or 
in  4  ae  time,  of  their  presentation,  are  common 
is  ''^unces  of  the  application  of  the  general  doc- 
tJ  'ie,  and  instances  are  so  numerous  as  to 
V  »Xe  citation  of  authorities  tedious.  When 


the  Insurer  acquires  knowledge  of  loss,  and 
does  some  act  that  Implies  that  he  will  not 
Insist  upon  notice  being  given,  be  cannot  there* 
after  set  up  the  omIesiiHi  to  notify,  or  at  least 
his  conduct  is  evidence  of  waiver.  Weed  v. 
Insurance  Co.,  133  N.  T.  894,  81  N.  B.  231. 
Where,  on  death  blanks,  forms  for  proofs  are 
given,  and  the  insured  advises  and  negotiates 
as  to  proper  proof  (Insurance  Go.  v.  Edwards, 
122  U.  S.  4B7,  7  Sup.  Ct.  1249),  it  has  been 
held  that  when  tbe  proofs  ofFered  are  unob- 
jected to.  and  tbe  Insurer  leads  the  Insured, 
by  some  overt  act,  to  twileve  no  defect  exists, 
or  that  an  existing  defect  is  Immaterial,  the 
defect  Is  waived.  Keenan  v.  Insurance  Co., 
12  Iowa,  126.  It  has  also  been  held  that  a 
waiver  may  be  Inferred  when  the  Insurer  Is 
the  cause  of  the  delay  of  the  Insured  In  pre- 
senting proofs  of  loss,  as  where  tbe  proofs  are 
sent  back  by  tbe  Insurer  for  correctlun,  and 
again  sent  back  after  the  time  has  expired. 
Insurance  Co.  v.  Grunert,  112  HI.  68;  Insure 
ance  Co.  v.  Edwards,  122  U.  S.  457,  7  Sup.  Ct 
1249.  The  Insurer's  furnishing  blanks  to  the 
Insured,  after  the  time,  has  been  considered 
evidence  of  waiver.  Goodwin  v.  Insurance 
Co.,  73  N.  Y.  480.  Instances  of  waiver  are 
so  nnmerous  that  It  can  well  be  stated  that 
each  case  depends  upon  its  own  circumstances 
tw  a  determination  of  the  question.  Upon  tbe 
ground  of  implied  waiver,  I  vote  to  affirm  the 
order  of  the  court  of  chancevy  directing  the 
allowance  of  tbla  dalm  by  the  receiver. 


(MN.  J.  B.  US) 

DAVIS  T.  LOWDEN. 

(Court  ot  Ohaocery  of  New  Jers^.   Oct  SO, 
1897.) 

Dowaa  — QpiBAVniiB— Wes:r  Rioht  Kxisti  — 

PoB3K8SiON  OF  HcsBAND— Waiver. 

1.  ReviBion,  p.  320,  J  2  (P.  L.  1870,  p.  22), 
provides  that  until  dower  be  assigned  to  her, 
"it  shall  be  lawful  for  the  widow  to  remain  io 
and  to  bold  and  enjoy  tbe  maaaion  honse  of  her 
husband,  and  the  messuage  or  plantation  there- 
to belonging,  without  being  liable  to  pay  any 
rent  for  the  same."  Deceased,  with  his  family, 
ocenpied  part  of  Us  Inilding  as  a  dwelling,  and 
rented  the  remainder  as  a  store  to  a  firm  of 
which  he  was  a  member,  and  as  a  dwelling  for 
bis  co-partner.  Bdd,  that  deceased  had  not 
been  in  sudi  possession  of  the  portion  of  the 
building  so  rented  aa  would  enable  the  widow  to 
"remain**  In  possession  thereof  under  the  stat- 
ate. 

2.  Where  a  widow  has  signed  a  lease  to  a 
third  person  for  premises  belonging  to  deceased's 
estate,  under  which  the  tenant  has  taken  posses- 
sion, and  remains  in  possession,  she  is  estopped 
from  claiming  quarantine  in  said  premises,  al- 
though the  lease  was  never  executed  by  the  ex- 
ecutor or  by  tbe  guardian  of  the  minor  heirs,  it 
having  been  acquiesced  in  by  them. 

Bill  by  Grace  B.  Davis  against  John  J. 
Lowden,  as  guardian  of  Lester  Roscoe  Davis. 
Heard  on  pleadings  and  proof.  Decree  for 
defendant 

P.  H.  Gllhooly,  for  complainant  Joseph 
Cross  and  John  J.  -Lowden,  for  defendant 

PITNEY,  V.  a  This  is  a  blU  by  a  widow 
against  tbe  heir  at  law  ot  her  husband  ask- 
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Ing  that  dower  be  set  off  to  her;  also  aric- 
ing  for  rents  and  proflte  of  premises,  In  which 
she  claims  a  <inarantlne,  until  dower  shall  be 
set  off.  The  fiicta  are  as  follows:  The  hus- 
band, Lester  Darls,  died  on  the  23d  of'Jnne, 
1896,  testate  of  a  will  In  which  he  gave  t 
the  complainant  92,000  In  addition  to  her 
right  of  dower  !n  his  real  estate.  He  devis- 
ed an  the  rest  ot  his  estate,  real  and  person- 
al, to  his  son  Lester  Roscoe  Davis,  an  Infant 
under  the  sge  of  14  years,  the  issne  of  a  prior 
marriage.  The  testator  died  seised  of  sev- 
eral pieces  of  real  estate,  none  of  which,  as 
appears  from  the  evidence  and  statements 
of  connsel,  was  of  any  conslderaUe  valne, 
except  a  lot  of  land  on  the  comer  of  Third 
and  Fnlton  streets.  In  the  city  of  Elizabeth, 
upon  which  stood  a  large  building,  50  feet 

front  by  feet  deep.  8  stories  high.  The 

main  floor,  to  the  full  width  of  50  feet,  was 
designed  and  used  as  a  mercantile  store  and 
salesroom;  the  second  and  third  floors  were 
designed  and  nsed  mainly  for  dwellings,  bnt 
one  or  two  rooms  on  each  floor  were  nsed  for 
storage  of  goods  In  connection  with  the  store 
below.  The  dwellings  were  reached  by  two 
routes;  one  an  open  stairway  from  the  cen- 
ter of  the  ^n  storeroom,  and  another  a  pri- 
vate stairway  leading  from  Fulton  street  at 
the  side,  famished  with  two  doorbells,--one 
for  the  second,  and  one  for  the  third,  floor. 
The  dwelling  rooms  on  the  second  floor  and 
two  of  those  on  the  third  floor  were  occupied 
by  Mr.  Davis  and  hfs  family,  and  the  remaln- 
Inff  dwelling  rooms  on  the  third  floor  were 
occupied  by  Mr.  Jayne  (his  business  partner) 
and  family.  Mr.  Davis  erected  this  bnildlng 
about  the  year  1890  or  1891  for  his  own  use, 
and  designed  and  arranged  It  as  above  stat* 
ed,  and  about  that  time  he  entered  Into  a  con- 
tract of  partnership  with  Mr.  Jayne  for  the 
carrying  on  of  a  hardware  and  paint  busi- 
ness. The  whole  building,  with  stable,  etc., 
in  the  rear,  was  rented  to  the  Arm  of  Davis 
&  Co.,  composed  of  Mr.  Davis  and  Mr.  Jayne, 
at  $1,000  a  year,  with  the  understanding 
that  each  partner  was  to  have  the  privilege 
of  living  In  the  dwelling  rooms  over  the  store 
In  the  manner  above  stated.  At  the  death 
(tf  Mr.  Davis,  In  Jane,  1896.  his  partner,  as 
■nrrivor,  continued  the  business,  and  ar-. 
ranged  with  the  executor  to  purchase  all  of 
Mr.  Davis*  Interest  In  the  bosinees,  and  by 
a  contract  with  the  ezecntor  rented  the  prem- 
ises («cept  the  living  rooms  that  had  been 
oocnpled  by  Mr.  and  Mrs.  Davis)  for  five 
jrears  at  $750  a  year.  Mr.  Lowden  was  at 
that  time  the  connsd  for  the  executor,  and. 
nnder  the  mistaken  notion  that  the  executor 
had  power  to  execute  a  lease  for  the  prem- 
liea,  be  prepared  a  lease  from  the  exticutor 
and  Mrs.  Davis,  the  complainant,  a»  widow, 
to  Mr.  Jayne,  for  ttie  whole  premises,  **ez- 
cepting  the  nine  rooms  on  the  second  floor 
and  the  two  roonia  on  the  third  floor  whidi 
are  now  In  the  use  and  occupation  of  the 
vidaw  and  family  of  the  said  deceased,"  for 
the  term  of  five  years  from  the  11th  of  Au- 


gust, 1896,  aA.  the  rent  of  fHSO  a  year.  In 
monthly  payments  of  $62.50  on  the  11th  day 
of  each  and  every  mouth.  The  lease  provid- 
ed that  the  widow  and  ifamlly  of  the  deceased 
should  have  the  right  and  privilege  of  keep- 
ing coal  and  wood  In  the  cellar  for  their 
household  use,  and  a  right  of  way  and  the 
use  of  the  stairway.  It  further  provided 
that  the  apartments  of  the  widow  should  be 
heated  as  theretofore  by  the  steam-heating 
apparatus  then  in  the  said  building,  without 
eipenae  to  the  widow  and  family  of  the  de- 
ceased. Tho-e  was  a  further  provision  that, 
In  case  the  widow  and  f&mlly  chose  to  vacate 
the  premises  reserved  for  them,  the  lessee, 
Jayne,  would  take  them  at  the  rent  of  $2S0  a 
year.  Then  foUows  this:  "It  Is  hereby  un- 
derstood, by  and  between  the  parties  hereto, 
that  the  rents  hereby  reserved  and  made 
payable  to  the  said  Mack,  executor  as  afore- 
said, shall  be  divided,  after  payment  of  law- 
ful charges  against  the  same,  between  the 
parties  of  the  flrst  part,  In  the  proportions 
to  which  they  may  be  entitled  by  law,  and 
that  payment  to  the  executor  shall  operate 
as  a  release  of  all  liability  on  tbe  part  of  the 
party  of  the  second  part  for  division  of  pay- 
ment" This  lease  was  executed  by  Mrs. 
Davis,  the  complainant,  and  delivered  to  Mr. 
Lowden  for  the  signature  of  the  executor 
and  Mr.  Jayne.  Then,  upon  consideration, 
Mr.  Lowden  concluded  that  the  executor  had 
no  power  to  make  euch  a  lease,  and  himself 
afterwards  took  out  from  the  orphans*  court 
letters  of  guardianship  of  the  Infant;  and, 
without  any  formal  lease  being  executed,  he 
has,  as  such  guards,  acquiesced  in  and  ap- 
proved the  lease  just  referred  to.  One 
month's  rent  of  the  premises  ($83)  was  paid 
by  the  executor  to  the  complainant;  and  aft- 
er that  various  sums  were  paid  to  her  month- 
ly, up  to  and  Including  November,  1886,  ag- 
gregating, with  the  flrst  payment  of  $83, 
$318.  For  this  sum  the  compla4naDt  recedpt- 
ed,  wltli  this  cbiTMe  added:  "I  also  agree  that 
If  my  dower  Interest  should  not  amount  to 
said  sum  of  $318,  or  such  sum  and  such  other 
subsequent  payments  as  may  be  made  to  me, 
that  tbe  excess  over  my  dower  Interest  thus 
received  shall  be  paid  out  of  tbe  legacy  to  me 
In  tbe  last  will  of  said  I^ester  Davis,  de- 
oeosed."  The  widow  now  claims  by  her  blU 
tibat  0he  Is  entitled  to  the  vAiole  of  the  rmts 
of  the  store  snd  dwelling  until  dower  Is  ao* 
tnally  admeasured  and  set  off  to  her,  basing 
her  dalm  upon  the  second  section  of  the  dow- 
er act,  which  provides:  "That  until  such 
dower  be  assigned  to  her,  It  sbaU  be  lawful 
for  the  widow  to  remain  In,  and  to  hold  and 
mjoy  ttie  mansion  house  of  her  husband 
and  the  messnage  or  plantation  thereto  be* 
longing,  without  b^ng  liable  to  pay  any  rott 
for  the  8am&"  Revision,  p.  820. 

Three  questions  arise  upon  the  case,  and 
were  dtocuaeed  counsel:  First  XM  tbe 
flrst  floor  and  the  staUe  and  building  in  the 
rear,  wblch  were  occuided  \fy  the  Arm  of  Ia, 
Davis  &  Oa  for  mercantile  purposes,  form  a 
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part  of  the  dwetUng?  Are  tbej  Included  In 
the  langtiage  "mansion  house  of  her  husband," 
or  In  the  language  "messuage  th«etx>  bekms- 
ing"?  Second.  If  so,  then  was  the  husband 
In  such  possession  of  them  that  the  widow 
could  be  siUd  -to  "remain"  In  possession  there- 
of, and  thereby  bring  herself  witbln  the  trams 
of  the  act?  Third.  What  effect  does  her 
nature  of  the  lease  above  recited  hare  npon 
her  right  under  tbe  second  section  of  the  dow- 
er act  above  quoted? 

The  first  question  Is  not  without  difficulty. 
The  word  "messuage,"  as  used  In  Magna 
Oharta  and  all  the  older  authorities,  meant  sim- 
ply a  mansion  house.  It  has  been  extended 
by  later  use  to  Include  otho-  structures;  but, 
so  far  as  I  am  able  to  find,  the  structures 
yeblth  may  be  properly  Included  within  its 
meaning  are  such  only  as  are  useful  In  mak- 
ing the  occupation  of  the  mansion  house  Itself 
more  comfortable  and  beneflclaL  See  Jac.  Law 
Diet,  and  Bout.  law  Diet,  tit  "Messuage."  In 
the  Encyclopedia  Dictionary  the  definition  Is: 
"A  dwelling  house  with  tlte  adjacent  bnlldii^ 
and  curtilage  appropriated  to  the  use  of  tbe 
household;  a  manor  house."  To  the  same  ef- 
fect Is  the  Century  Dictionary.  Tbe  language 
of  our  statute  Is  broader  than  that  of  Magna 
Charta,  In  that  it  gives  the  right  to  "remain 
In,  hold  and  enjoy  tbe  mansion  house  of  her 
husband,  and  tbe  messuage  orplantation  there- 
to belonging."  In  the  older  cases  it  was  held 
that  under  the  term  "messuage"  a  small  quan- 
tity of  land  might  be  included.  In  our  stat- 
ute the  word  is  used  in  the  alternative, 
"messuage  or  plantation,"  indicating  that  the 
legislature  had  in  mind  a  small  piece  of  land, 
such  as  a  garden  or  yard,  rather  than  a  build- 
ing. In  Indiana  (WiUlamson  v.  Ash,  7  Ind^ 
495)  it  was  held.  In  a  case  precisely  like  the 
one  In  hand,  that  the  widow  was  not  entitled 
to  quarantine  In  a  storeroom.  Tbe  report 
states  that  Isaac  Ash  owned  a  building,  ereot- 
ed  and  used  In  parts,  for  two  purposes,— one 
part  for  a  dwelling,  and  one  for  a  mercantile 
storeroom.  After  his  death  his  wife  continued 
to  occupy  the  dwelling  house.  The  heirs  took 
possession  of  and  rented  the  storeroom.  After 
a  year  or  more  the  dwelling  and  storeroom 
were  set  oCF  to  ber  as  dower.  Then  she  sued 
Williamson,  who  had  been  the  tenant  of  the 
heirs,  to  recover  tbe  rent  of  the  storeroom 
from  the  time  of  her  husband's  death.  The 
quarantine  act  in  force  in  Indiana  at  that  time 
was  this:  "Until  such  dower  shall  be  assign- 
ed, it  shall  be  lawful  for  her  to  remain  and 
continue  in  the  mansion  house  and  messuage 
thereto  l)elongIng,  without  being  chargeable 
to  pay  the  heir  any  rent  for  the  same."  The 
court  held  that:  "The  right  to  occupy  tbe  dwell- 
ing did  not  extend  to  the  storeroom.  It  was 
not  appropriated  to,  nor  in  any  way  neces- 
sary for  the  use  or  convenience  of,  the  dwell- 
ing house," — rfting  Grimes  v.  Wilson,  4  Blackf. 
831,  where  the  court  used  this  sensible  lan- 
guage; "It  is  ditHcult  to  deSne  with  precision 
the  signification  of  the  legal  term  'messuage.* 
Authors  have  dlCtered  In  their  understanding 


of  its  Import  Tbe  best  wrlttfB,  however,  nih 
resent  It  as  synonymous  with  house,  and  as 
embracing  within  Its  meaning  an  orduud,  gar- 
den, curtilage,  adjoining  buildings,  and  other 
ai^iendagea  of  a  dwdllng  house."  By  Qils 
I  understand  Is  meant  something  which  rai- 
ders the  occupation  of  the  dwelling,  as  such, 
more  ctHnfwtable  and  beneflclaL  This  defi- 
nltlcm  excludes  a  store  and  salesroom.  The 
report  of  Williamson  r.  Ash  does  not  state 
whether  the  storeronn  hi  that  case  was  under 
or  adjoining  the  dwelling  rooms,  but  I  am  un- 
able to  pmielve  Qiat  the  relative  location  of 
the  rooms  under  the  same  roof  makes  any 
difference,  since  it  Is  well  settled  that  there  may 
be  separate  ownership  as  well  as  tenancy  of 
different  floors  of  tbe  same  building. 

But  I  do  not  flnd  it  necessary  to  determine 
this  question,  as  I  condude  that  the  complain- 
ant must  fall  upon  the  second  question,  the 
resolution  of  which  agalmt  her  Is  fatal  to  ber 
claim.  Tbe  first  floor  was  clearly  In  the  pos^ 
session  of  Mr.  Davis  and  his  partner,  Jayne, 
as  partners,  and  such  possesion  was  hdd  by 
them,  not  as  ordinary  tenants  hi  common,  but 
as  joint  tenants,  with  right  of  survlvwship  In 
trust  for  the  purposes  of  the  partnership.  So 
that  when  Mr.  Davis  died  his  partner  bad  an 
actnal  right,  as  his  survivor,  to  the  possession 
of  those  premises  for  some  considerable  pe- 
riod; the  only  question  is  for  how  long.  The 
case  shows  that  there  was  no  written  lease 
between  the  parties,  and  the  evidence  does  not 
disclose  that  there  was  any  particular  term 
fixed.  There  were  written  articles  of  part- 
nership, which,  however,  were  not  produced. 
The  presumption  from  the  facts  as  shown 
would  be  that  the  term  would  continue  at 
least  during  the  term  of  the  partnership.  In 
the  absence  of  the  element  of  partnership,  the 
presumption  would  be  that  the  holding  was 
from  year  to  year,  to  be  terminated  on  three 
months*  notice.  And  It  seems  to  me  that  this 
presumption  is  not  necessarily  overcome  by 
the  fact  that  tiie  partnership  was  liable  to  be 
dissolved  by  the  death  of  one  partner,  and,  in 
fact,  was  so  dissolved  during  tbe  term.  Such 
dissolution  was  only  to  the  extent  of  prevent- 
ing the  surviving  partner  from  making  new 
contracts  which  should  Und  the  firm.  He 
still  had  the  right,  as  surviving  partner,  to  tbe 
possession  of  the  partnership  assets  for  tbe 
purpose  of  winding  up  the  partnership  af- 
fairs, and  among  those  assets  was  the  right 
of  possession  of  this  store;  and  it  seems  to 
me  that,  as  a  matter  of  necessity,  that  rigbt 
of  possession  must  continue  long  enough  at 
least'  to  enable  him  to  wind  up  the  business, 
he,  of  course,  continuing  to  pay  the  rent  I 
find  it  qnlte  Impossible  to  hold  that  the  heir 
.  at  law  had  the  right  to  the  actual  possession 
of  the  premises  Immediately  upon  the  death 
of  his  father,  since  the  rigbt  on  the  part  of 
the  surviving  partner  must  be  held  to  t>e  ex- 
clusive of  the  right  of  the  heir  at  law,  and 
also  of  the  widow.  I  am  unable  to  see  how 
the  testator  can  be  said  to  have  had  such  a 
possession  of.  the  storeroom  floor  as  that  his 
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vldow  can  be  said  to  "remain**  In  possession. 
It  aeems  to  me  tliat  the  8ltuatl<m  Is  precisely 
the  same  as  If  the  husband  had  taaaed  the 

premises  to  a  third  perstm. 

That  being  the  slttiatliHi,  it  seems  to  me  that 
there  can  be  no  qoaranttne  of  the  part  bo 
leased.  The  language  of  the  act,  "to  remain 
In  and  h<^d  and  eiUoy."  Indicates  a  cootlnua- 
tlon  of  the  actual  possession  and  occupation  ot 
the  hnsbend)  and  confines  tbe  quarantine  to 
henaes  and  lands  In  his  actual  nse  and  occn- 
patlon,  and  faoice,  necessarily,  exdndes  those 
not  80  in  his  actual  use  and  occupation,  and 
also  ex<dndes  the  idea  of  n.  constructlTe  pos- 
aessiou  by  a  reception  of  the  renta  of  leased 
prranlses.  Snch,  I  understand,  has  always  been 
the  constmctton  pnt  upon  It  llie  words  "re- 
main In,"  found  In  our  statute,  are  taken  from 
lifagna  Charta,  c.  7,— "Et  maneat  in  capltall 
mesBuagio  marltt  sui,"— and  are  tiierefore  to 
be  accorded  the  same  meaning  as  has  been 
glren  to  the  same  words  In  that  Instrument. 
I  hare  examined  all  the  Bi^lish  anthwitlefl 
a  Co.  Utt  84,  b;  2  Co.  Inst  16,  17;  Bac. 
Abr.;  Com.  Dig.;  Vin.  Abr,  tlL  "Dower"), 
and  can  find  no  warrant  for  the  notion  that 
the  widow  Is  entitled  to  quarantine  of  any- 
thing of  whldi  her  husband  was  not  at  bis 
death  in  the  actoal  possession  and  occupation, 
as  dlcttnguished  from  possession  by  the  re- 
ceipt of  rents,  or  that  the  right  of  quarantine 
could,  undOT  any  drcomstances.  Include  the 
tj^ht  to  receive  the  rents  of  premleee  hdd  un- 
der lease  from  the  husband.  Lord  Coke  (1 
Oo.  Utt  34,  b)  says:  "This  continuance  of 
the  widow  In  the  capital  messuage  Is  In  law 
called  a  quarantine.  *  *  *  If  the  heir  or 
other  tenant  of  the  land  put  her  out  she  may 
have  her  writ  de  quarantlna  babenda."  See 
1  Bop.  Husb.  &  W.  386;  1  Bright,  Husb.  & 
W.  363;  Fltzh.  Nat  Brer.  162,  363.  where 
we  find  this  language:  "The  writ  of  quaran- 
tlna hat>eQda  lietb  where  a  man  dleth  seised 
of  any  messuage,  and  lands,  etc.,  and,  Imme- 
dlatdy  after  the  death  of  the  husband,  the 
heir  or  he  who  ought  to  hare  the  lands  after 
his  death  will  put  the  wife  out  of  the  mes- 
suage, etc.;  then  the  wife  shall  hare  this  writ, 
for  by  the  statute  of  Magna  Charta,  c.  7,  the 
wife  shall  remain  in  the  capital  messuage 
after  the  death  of  her  husband  by  forty  days, 
If  it  be  not  a  castle."  In  our  own  Reports 
I  can  find  no  Intimation  of  any  right  of  the 
widow  to  bold,  as  a  part  of  her  quarantine, 
lands  not  In  the  actual  use  or  occupation  of 
her  husband  at  his  death,  or  of  any  right  to 
demand  and  receive  rents  of  rented  proper^ 
ties.  In  Den  T.  Dodd,  6  N.  J.  Law,  867.  Khi- 
sey,  C.  J.,  at  page  868,  says:  "We  are  war* 
ranted  hi  saying  that  although  the  widow, 
when  out  of  possession,  cannot  I^aUy  enter 
until  her  dower  is  assigned  to  her,  yet,  when 
she  came  upon  the  property  during  the  life- 
time of  her  huabaud,  and  remained  th&re  Buh- 
sequent  to  his  death,  the  heir,  or  one  claindug 
under  blm,  ctuinot  maintain  an  ejectment 
against  her,  and  oust  her,  without  assigning 
to  her  that  proportion  of  the  estate  to  which 


she  is  legally  entitled;  and  that  to  Qie  point 
to  which  the  in«sent  defense  Is  limited."  b 
Den  T.  BUd^bacb:,  16  N.  J.  Law.  497,  at  pag» 
606,  Ford,  J.,  uses  this  language:  "The  doc- 
trine stated  In  the  case  of  Den  t.  Dodd,  that 
a  widow,  renudnlng  In  poBsesslon  from  her 
faufilnnd's  death,  shall  hare  ber  quarantine 
«Hitlnued  until  dower  Is  assigned  to  ber,  and 
cannot  be  dispossessed  by  ejectment  till  that 
Is  done,  either  at  the  suit  of  the  heir  or  any 
other  person  dUUmlng  under  the  husband 
subeeqnait  to  the  marriage,  was  founded  <hi 
the  coDimon  law,  and  two  years  afterwards 
the  same  principle  was  macted  by  statute 
(Rer.  lAWs,  p.  807,  i  2),  that,  until  dower 
be  assigned  to  the  widow,  It  shall  be  lawful 
for  her  to  ronaln  In  the  mansion  house  and- 
plantation,  without  rent  But  neither  of  them 
compels  her  to  remain.  She  may  give  up  the 
poesesslon  roluntarlly,  and  go  when  and 
where  she  pleases,  it  betog  a  personal  priv- 
ilege to  herself;  and.  If  once  she  moves  out 
voluntarily  and  depart  It  Is  gone  forever  un- 
der the  statute,  and  her  dower  Is  reduced  to  a 
naked  right,  only  to  be  recovered  by  an  action 
at  law."  In  Cralge  v.  Morris,  25  N.  J.  Bq. 
467,  It  was  hdd  by  Chancellor  Runyon  that 
tbe  widow  who  conttoues  In  possession  of 
ber  husband's  mansion  house  after  his  death 
may  rent  out  the  same  and  receive  the  rents, 
and  that  thereby  she  does  not  lose  her  right 
of  quarantine.  But  this  right  is  based  upon 
a  continuation  of  the  husband's  poBsesslm, 
and  falls  short  of  holding  the  doctrine  «m- 
tended  for  by  comidalnant 

I  should  have  supposed  the  principle  above 
stated  to  be  too  clear  for  argument  but  for 
two  cases  cited  and  relied  upon  by  the  coun- 
sel for  the  widow,  to  wit:  Conger  v.  Atwood, 
28  Ohio  St  134,  22  Am.  Rep.  862.  The  head- 
note  of  that  case  is  precisely  the  same  as 
that  of  Cralge  v.  Morris.  The  case  arose  on 
demurrer  to  the  petition,  and  one  of  the  alle- 
gations of  the  bin  Is  this:  That  at  the  time 
of  the  death  of  the  decedent  his  son-in-law 
was  occupying  the  mansion  house  and  lot 
under  an  agreement  between  them  that  the 
decedent  should  retain  his  home  there  as  part 
of  the  consideration  for  the  use  and  occupa- 
tion of  the  premises,  and  should  receive  from 
Dresrter,  the  son-in-law,  certain  rente  be- 
sides; and,  an  understanding  between 
Dressier  and  the  administrator  that  DresslCT 
should  pay  him  a  reasonatde  rent  said  nse 
and  occupation  was  continued  for  some  time 
afterwards;  and  It  was  for  the  recovery  of 
this  rent  that  the  action  was  brought  hy  the 
widow.  There  was  also  a  distinct  allegation 
that  at  his  decease  the  husband  owned  and 
occupied  the  house.  The  court,  In  Its  opin- 
ion, quotes  the  Ohio  quarantine  act  (Swan  A 
Q.  p.  016),  which  provides  that  the  widow 
*^all  remain  In  the  mansion  house  of  her 
husband  free  of  charge  for  one  year,  after  hla 
death,  If  her  dower  be  not  sooner  assigned  to 
her,"  and  proceeds:  "Does  the  petition  show 
a  ease  entitling  her  to  tiie  benefit  of  this  pro- 
Tlslou?   Some  of  tbe  averments  In  the  petl- 
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tlon  an  not  mHrdy  dear,  but,  no  motion 
bavlng  been  luteoiosed  to  make  tbem  more 
d^nite  and  certain,  we  muat  Interpret  ttae- 
petition  according  to  Its  true  import  and 
meaning.  It  is  averred  that  the  decedent,  at 
the  time  of  his  death,  owned  and  occupied 
the  mansion  In  qaestion.  Tide  averment 
mnst  be  kept  In  mind  In  connection  with  the 
further  averment  that  the  house  was  also 
then  occupied  by  another  person.  The  two 
statements  are  not  necessarily  Inctmslsten^ 
nor  does  the  latt«-  Invalidate  the  former. 
Tlie  more  essential  Inquiry  Is  whether  tiie 
occiqiancy  of  the  tenant  under  the  decedmt 
Interfered  with  the  right  of  the  widow  to  the 
exclusive  occupancy  of  the  ma&^on  house 
after  the  death  of  her  husband?  From  the 
Act  that  the  rent  of  the  tenant  was  to  be 
paid  partly  by  the  occupancy  of  the  decedent. 
It  Is  fairly  Inferable  that  the  ruitlng  to  falm 
was,  at  most,  during  the  life  of  the  decedent 
only;  and  this  conduslon  becomes  Incontro* 
vertlble^  as  the  case  now  stands  before  us, 
from  the  fact  that,  after  the  death  of  the 
husband,  the  tenant  continued  In  the  man- 
sion, BO  &r  as  appears,  only  under  on  ar* 
rangement  made  by  htm  with  the  adminis- 
trator. Moreover,  his  occupancy  terminated 
shortly  after  the  death  of  the  husband,  and 
within  the  period  in  controversy.  There- was 
then  no  legal  obstacle  to  the  widow's  enjoy- 
ment of  the  mansion  house  of  her  husband 
as  provided  by  the  statute."  This  statement 
slwws  that  the  case  was  put  upon  the  ground 
that  the  husband  was,  in  effect,  in  posses- 
slim  at  Us  death,  and  that  the  wife's  posses- 
sion was  a  mere  continuance  of  his.  The  de- 
dsion  was  a  divided  court*  and  the  esse 
had  met  with  varied  fortunes  In  Ibe  court 
below.  The  conduslon  <tf  the  court  at  tiie 
end  of  the  (pinion,  (page  860)  is  aa  follows: 
"The  right  of  a  widow  to  remain  in  the 
mansion  house  of  her  deceased  husband,  as 
provided  by  statute,  is  not  restricted  to  a  per* 
sonal  continuance  in  the  house  merely,  but 
she  is  entitled  to  a  reasonable  enjoyment  ot 
tbe  possession  of  the  premises,  and  may, 
therefor^  either  personally  eiUoy  them,  or 
she  may  rent  tbem,  as  she  may  deem  best 
promotive  ot  hw  comfort"  I  cannot  look  up- 
on this  case,  dther  the  decision  Itself  or  the 
ressonlng  upon  which  It  Is  based,  as  suffi- 
cient authority  to  overcome  what  I  consider 
to  be  the  clear  law  of  this  state.  The  other 
esse  relied  upon  by  tbe  complainant  Is  Or- 
rlck  T.  Bobbins,  81  Mo.  226.  Mrs.  Orrick,  the 
{dalntlff  ther^  had  been  the  widow  of  one 
Bobbins,  who  died  seised  of  a  tract  of  land, 
a  dweUing  house  and  grounds,  in  his  actual 
use  and  occupatl<m.  Adjoining  this  land,  on 
the  same  tract,  was  a  field  of  66  acres,  which 
at  Bobbins'  death  was  rented  out  for  a 
moneyed  rent,  and  In  the  actual  possession  of 
the  tenant  After  the  death  of  Bobbins,  his 
widow,  the  plaintiff,  oontinued  to  occupy  the 
part  of  which  he  died  In  the  actual  occupa- 
tion, without  aooountlng  to  the  estate  for 
any  rent  therec^   She  also  received  a  prop- 


er duute,  as  dowrasflt  of  the  rent  paid  by 
the  tenant  of  the  66  acres  up  to  the  6q;»iratton 
of  tbe  lease.  This  rent  was  receliBed  by  tbe 
administrator  under  a  statute  of  MlssonrL 
He  relet  the  66  acres  after  the  tt^lratlon  of 
that  lease,  and  the  suit  was  the  widow  to 
recover  the  wbole  of  the  mat  of  tbe  66  acres 
collected  by  tiie  administrator  from  the  end 
€£.  the  term  In  existence  at  her  hnSbaiUI's 
death  up  to  the  time  that  her  io^n  was  ac- 
tually asMgned.  to  her.  It  dmfld  be  here 
stated  that  the  widow,  under  a  statute  ot 
Missouri,  elected  to  take  what  is  there  caUed 
a  "child's  share,"  In  place  ot  her  domr;  and 
the  prindpal  qiuetlcm  discussed  in  tbe  briefs 
ct  counsel  (printed  In  full  In  the  repwt)  was 
whethtt  or  not  the  right  of  quarantine  was  a 
mere  incident  to  the  right  ot  dower,  so  tiiat 
when  tbe  widow  abandoned  her  right  of  dow- 
er, and  took  ta  its  i^ce  a  child's  share  in 
the  estate,  she  deliberately  abandoned  her 
quaranttneu  The  argnmoit  against  the  wid- 
ow was  that  her  right  <a  qustantlne  fdl  with 
her  right  of  down.  The  question  whether 
or  not  she  was  entitled  to  quarantine  in  the 
land  of  which  her  husband  was  not  tai  the 
actual  posseadcm  and  occupaacy  at  the  time 
of  bis  deaUi  was  not  discussed  by  connseL 
The  court  in  dealing  with  It  after  holding  in 
tbe  widow's  favor  on  the  qnestlon  discussed, 
uses  this  language:  "If  the  owner  of  a  plan- 
tation rent  out  a  partlcnbu'  Add,  or  part  of 
It  that  is  not  necessarily  a  seiparatton  of  Hue 
field  or  pert  from  tbe  plantation.  Whether 
it  be  or  not  is  a  question  of  tact  tor  detos^ 
mlnatlon  In  each  cose.  It  It  tte  not  perma- 
nently separated,  yet  the  widow's  right  be* 
Ing  merely  possessory,  and  she  being  unable 
to  have  actual  possession  during  the  term 
created  hy  the  husband,  she  cannot  have  hts 
quarantine  of  such  rented  port  until  the 
term  shall  ecpire,  and  then  her  right  would 
Immediately  attach.  In  this  cose,  therefote, 
we  think  tbe  widow's  right  in  tbe  rents  col- 
lected by  the  administrator  to  be  as  follows: 
For  the  rents  recdved  tor  the  uneaqkired  term- 
created  tbe  husband  she  was  entitled  only 
to  a  part  thereof.  In  prtqHfftlon  to  her  gen- 
eral Interest  as  dowion  In  tiie  real  estate; 
and  tron  tbe  time  ot  tbe  eiptmtlon  ot  the 
term  created  by  the  hiuband,  at  tbe  time  of 
the  assignment  of  hor  dower,  she  was  enti- 
tled to  the  whole  rent"  This  reasoning 
seems  to  be  inconsistent  with  Itself,  and  not 
satisfactory.  If  the  widow  was  entitled  to 
any  quarantine  In  the  66  acres  held  under  a 
lease  from  her  husband  at  the  time  ot  bis 
death,  she  was  entitled  to  the  whole.  It  Is 
to  be  observed  that  tbe  Judgmeit  In  this  case 
was  a  revwsal  ot  that  appealed  tsam.  In 
the  later  case  of  McClurg  v.  Turner,  74  Mo. 
46,  It  was  distinctly  and  directly  held  that  a 
v^ow  could  not  have  quarantine  of  a  dwdt 
ing  which  was  not  in  her  husband's  posses- 
sion or  occupation  at  his  decease. 

For  these  reasons  I  dedlne  to  follow  those 
authorities,  and  hdd  that  the  widow  Is  not 
entitled  under  a  right  ef  auarantine  to  re- 
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celve  tlie  rents  froLj  tbe  stOTehotue  or  that 
part  of  the  buOding  occupied  by  the  tenant. 
Ba^  it  I  am  wrong  In  this,  I  am  unable  to 
see  how  she  la  to  escape  tbe  result  oC  the 
lease  signed  by  ber.  That  was  a  distinct  let- 
ting  of  the  premises  in  conjunction  with  tbe 
execntor,  who  was  supposed  at  tbe  time  to 
represent  the  heir  at  law.  to  a  third  party  for 
a  term  of  Ave  years,  under  which  that  per- 
son has  remained  In  poeaesalon  ever  since; 
andf  although  that  lease  was  never  executed 
1^  the  executor  or  by  the  guardian  of  the 
h^  at  law,  yet  It  has  been  acquiesced  In  by 
them,  and  the  tenant  has  been,  and  stUI  Is, 
holding  under  It.  And  I  think  that  It  must 
be  held  to  have  the  same  force  and  etCect 
against  the  widow  as  if  the  proper  party 
had  Joined  with  ber  therein.  And,  if  ao,  then 
she  voluntarily  Joined  in  a  conveyance  of  the 
premises  in  wbicb  she  recognised  the  right 
of  the  heir  therein.  Such  a  conveyance  was 
entirely  Inconsistent  with  tbe  existence  of 
her  quarantine.  I  will  advise  a  decree  Id  ae* 
cwdance  with  these  views. 


(MB.  Lni) 

STATE  V.  BAKER. 
iSapreme  Gomt  of  Rhode  Island.   Nov.  9,  1897.) 

AaSADLT  WITH  A  DaKOBRDUB  WSAPOil — WHAT 

CONHTITUTBS. 

Firing  a  pistol  at  another,  who  is  within 
■hooting  distance,  or  in  the  direction  where  he 
is  standing^  merely  with  intent  to  frighten  him, 
is  an  assaolt  with  adangerons  weajton,  within 
Oen.  Laws  R.  I.  e.  277,  |  19. 

Edward  Baker  was  convicted  ct  an  asaanlt 
with  a  dangerous  wei^Mn,  and  petttloiu  Cor 
a  new  trial.  Petition  denied. 

WDlard  B.  Tanner,  Atty.  Oen.,  and  Oharlea 
F.  Steams,  Asst  Atty  Gen.,  for  the  State. 
Page  &  Page,  for  defendant 

TILLINOHAST,  3.  The  defendant,  who 
has  been  found  guilty  of  committing  an  as- 
sault with  a  dangeroos  weai»n  upon  Jerry 
O.  Foamier,  petitions  for  a  new  trial  on  the 
grounds:  (1)  That  ttie  presiding  justice  erred 
in  refusing  to  give  the  following  Instmctlon 
to  the  Jury,  viz.:  "If  tbe  Jury  believe  fnnn 
title  testimony  that  tbe  defendant  fired  the 
1/lBtxA  for  the  purpose  of  scaring  Mr.  Foumler, 
and  for  no  other  purpose,  tbe  defendant  was 
not  guilty  of  an  assault  with  a  dangerous 
weapon,  as  charged  in  the  Indictment,  but 
<Hily  guil^  of  a  simple  assault;"  (2)  that  the 
verdict  was  against  tbe  evidence,  and  tbe 
w^gfat  thtfeof;  ^  that  the  verdict  was 
against  the  law;  and  (4)  that  the  defendant 
has  discovered  new  evidence  material  to  tbe 
ISBue  in  said  case,  since  the  trial  thereof,  that 
be  could  not  have  discovered  by  the  exorcise 
of  reasonable  diligence  prior  thereto.  The  wit- 
nesses on  the  part  of  the  state  testify  sub- 
stantially that  on  tbe  16th  day  of  December, 
at  East  Providence,  In  this  coun^,  at 
about  12  o'ckx^  la  tbe  daytime,  while  said 
Fonmlw  was  engaged      attending  to  some 


work  In  his  yard,  Oie  defendant,  who  had  a 
grudge  against  him,  came  to  the  fence,  drew 
a  loaded  revolver  from  his  pocket,  and  de- 
liberately flred  the  same  Into  said  yard  In  the 
direction  of  the  place  wh«re  said  Foumler  was 
standing,  which  was  about  60  feet  away,  the 
ball  striking  a  tree  tat  the  rear  of  him,  but 
fortunately  d<dng  no  harm.  Foumler  testifies 
that  be  beard  the  whistle  or  whixz  of  the  ball 
as  It  passed  blm.  At  tbe  time  of  the  shooting, 
Foumler's  back  was  towards  the  dexoidant, 
so  that  he  did  not  see  him,  or  know  cf  his 
presence  until  aft^  the  shot  was  fired.  Then 
is  also  evidence  on  the  part  of  the  state  that 
the  defendant  bad  had  tronUe  with  Foamier, 
and  that  be  bad  aa  several  occasions  vrltbln 
a  day  or  two  prerlons  to  the  occurrence  In 
question  threatened  to  shoot  him,  or  words  to 
that  effect;  and  there  la  also  evidence  ttiat  the 
defendant  admitted,  latter  the  shooting,  that 
he  shot  at  the  said  Fonmler.  Franklin  Mon- 
roe, the  sergeant  of  police  who  arrested  the 
defendant,  tesdfles  that  in  a  convmation  with 
defendant,  after  Ills  arrest,  he  said:  "I  did 
shoot  at  him.  I  shot  at  him  with  lead."  To' 
another  officer  he  stated  that  he  shot  at  Fonr- 
nier  to  scare  him.  and  ttiat  the  next  time  he 
would  flu  blm  full  of  lead.  The  def^idant 
testlflefl  that  be  flred  the  pistol  In  the  air,  tor 
tbe  purpose  of  scaring  Foumler,  and  not  with 
any  Intention  of  assaulting  liim;  that  Fonr- 
nler  bad  annoyed  blm  condderably,  and  he 
thought  he  woeld  just  fire  oCF  the  pistol,  and 
see  what  he  said.  The  court,  Douglas,  J., 
charged  the  Jury,  among  other  things,  that: 
"Firing  such  a  weapon  Intentionally  In  the 
direction  of  another  pers<m  la  assaulting  him; 
and  therefore  the  defendant.  If  he  Intentional- 
ly did  this  act.  Is  guilty  of  the  offense  diarged. 
His  defense  is  that  be  did  not  Intend  to  wound 
tbe  dtlara,  but  only  to  scare  hlm.  *  •  • 
Firing  a  pistol  In  the  direction  of  another, 
with  the  intentkm  of  frightening  blm,  or  with 
the  Intention  of  wounding  him,  are  equally 
assaults.  If  a  wound  ensues,  that  would  give 
rise  to  a  dvll  aetkm  for  assault  and  battery. 
The  criminal  law  looks  at  tbe  Intent  of  the 
aot,  and.  If  the  Intent  Is  either  to  iMidse, 
wound,  or  frighten.  It  Is  the  same,  so  &r  as 
the  crime  Is  conconed.  There  must  be  an  in- 
tent to  commit  an  assault,  or  else  there  can  be 
no  assault  Ck>mmlttlng  an  assault  need  not 
be  wounding.  It  may  consist  In  frightening 
as  weU.  Now,  the  defendant  himself  tetia  yon 
that  he  did  not  Intend  to  wound,  bat  he  did 
Uitend  to  frighten.  He  Mis  you  that  be  flred 
tbe  pistol,  and  whether  he  fired  It  In  the  dlreo^ 
tlon  of  ttUs  man  or  not  Is  for  yon  to  determine 
on  all  the  evidence  In  the  case.  *  *  *  Ete 
himself  does  not  deny  tliat  he  pointed  It  In  the 
direction,  but  says  he  flred  It  In  the  air,— what- 
ever that  may  mean.  But  be  does  say  that 
he  Intended  to  scare  this  man,  •  •  •  Have 
you  any  reasonaUe  doubt  that  the  defendant 
fired  this  pIsttH  In  the  direction  of  the  man 
he  Is  charged  with  firing  It  at  ^ther  to  wonnd 
or  to  scare?  If  the  evidence  convlnoes  you 
of  this,  tbra  the  defendant  la  goUty.  •  *  • 
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Ton  have  slmpljr  to  ask  yonnelves  this  one** 
tkm:  Does  the  eridatce  convince  yon  that 
the  defendant  fired  the  pistxd  at,  or  In  tbe 
direction  of,  the  prawm  named,  with  the  In- 
tention of  tither  wonndlnff  him  or  M^tenhiff 
blm?  And  what  the  Intention  was,  gimtle- 
men,  jam  have  a  right  to  Infer  front  the  act 
If  a  man  fires  a  pistol  In  the  direction  of  an- 
other person.  It  is  a  fair  Inference,  unex- 
plained, that  the  act  had  some  reference  to 
the  person  that  tbe  ^tol  was  pelted  at,  and 
tbe  natural  motive  Is  the  motlTe  which  yon 
have  a  right  to  attribute  to  the  person  who 
commits  the  act"  The  court  also  charged  the 
jury,  In  cnnpllance  with  the  defendant's  re- 
quest, "that  tbe  Jmy  must  find  from  the  testi- 
mony that  this  defendant  fired  the  pistol  with 
tbe  Intention  of  commlttlDg  an  assault  upon 
Mr.  Foumter,  before  they  can  find  a  verdict 
ot  guilty  as  charged  in  the  Indictment"  We 
think  the  court  fahdy  and  substantially  stated 
the  law  applicable  to  the  case.  An  assault,  as 
ordinarily  defined,  Is  any  unlawful  attempt  or 
offec  with'  force  or  vitdoice  to  do  a  corporal 
hurt  to  another,  whether  from  malice  or  wan- 
tonness. The  offense  may  consist  also  In  put- 
ting anothor  In  fear  of  Tlolenee.  Thus  It  Is 
said  by  Mr.  Bisbcv  that'^'ah  assault  Is  an  un- 
lawful physical  force,  parfly  w  fully  put  In 
motion,  creating  a  reasonable  apprehenslm  of 
Immediate  physical  Injury  to  a  bmnan  bting." 
2  BIsh.  Cr.  Law,  I  2S.  And  see  State  v.  Qar- 
bam,  56  N.  H.  1S2.  In  BapaiKs  Law  Diction- 
ary, under  the  word  "Assault,"  both  deflid- 
tlons  are  recognized.  To  constltnte  an  assault 
with  a  dangerous  weapon.  It  Is  necessary  that 
ttie  weapon  should  be  presented  at  the  party 
intended  to  be  assaulted,  within  the  distance 
at  which  it  may  do  execution.  1  McLaln,  Cr. 
Law,  p.  t99,  i  23Z,  and  cases  dted  in  note  4. 
There  Si  evidence  that  that  was  done  In  this 
case,— that  the  defendant  stood  at  the  tmee, 
and  d^beratdy  fired  a  plstd  at  ot  In  the 
direction  of  the  complainant  who  was  about 
60  fedt  away,  the  ball  just  missing  him,  as 
before  stated.  But  the  defendant  says  he  did 
not  l&teQd  to  hit  him,  but  only  to  scare  him.' 
Assnralng  ttils  to  be  true,  as  we  must  do  in 
ordPT  ta  sustain  the  refusal  to  charge  com- 
plained of,  did  it  constitute  an  assault  with  a 
dangerous  weapon  under  the  statute?  We 
think  It  did.  The  act  of  firing  the  pistol  at 
the  complainant,  or  in  the  direction  where  he 
was  standing,  with  the  intent  to  frighten  him, 
was  not  only  wholly  inexcusable,  but  unlaw- 
ful and  reckless  as  well.  It  was  an  act  which 
was  well  calculated  to  Inflict  serious  personal 
injury,  and  from  such  an  act  the  law  Implies 
malice.  That  it  was  an  assault  the  defend- 
ant's counsel  did  not  deny,  but  he  contends  it 
was  not  an  assault  with  a  dangerous  weapon. 
Let  us  see.  There  was  an  assault;  this  Is  ad- 
mitted. It  was  made  with  a  loaded  plstoL 
A  loaded  pistol  is  a  dangerous  weapon.  With- 
out the  use  of  the  pistol,  there  would  have 
been  no  assault  It  logically,  as  well  as  nec- 
oflsarlly,  follows,  therefore,  that  the  oCFense 
(Committed  was  that  of  an  assault  with  a  dan- 


gerous weapon.  Hk  statute  undor  which  the : 
Indictment  was  found  (Oen.  Laws  B.  L  O. 
277, 1 19)  reads  thus:  **Bvecy  pwson  who  ehall 
make  an  assault  or  battery,  or  both,  with  a 
dangerous  weapon,  shall  be  imprisoned  not 
ezceedtaig  two  yean."  It  will  thus  be  seen 
that  it  iB  not  necessary,  in  order  to  constltnte 
the  offense,  that  any  bodily  hurt  should  be  In- 
fUcted,— that  is,  that  any  batteiy  ahotOd  fol-- 
low,— but  only  that  tne  assaidt  should  be  made 
with  a  dangerous  weapim.  Among  the  cases 
which  hold  that  It  la  an  assault  to  point  a 
loaded  weapon  at  a  poson,  w  to  recklessly 
fire  a  pistol  In  the  dlrectlmi  of  another,  see 
Morgan  v.  State,  S3  Ala.  414;  U.  8.  t.  Klov 
man,  3  (^anch,  G.  C.  43S,  Fed.  Gaa.  No. 
1S,629;  Stete  v.  Sbepard,  10  Iowa,  180;  Grow 
V.  State,  41  Tex.  471,  472;  Meader  v.  Stone, 
7  Mete.  (Mass.)  151.  We  think  there  la  snfll- 
cient'  evidence  to  sustain  the  verdict  The 
other  grotuids  upon  which  a  new  trial  was 
claimed  not  having  beoi  urged  at  the  bar, 
there  ts  no  occasion  for  us  to  consider  them. 
Petition  for  new  trial  denied,  and  case  remit- 
ted to  the  common  pleas  division  for  sentence. 


(M  R.  L  M> 


STATE  V.  STONB. 


(Snpreme  Court  of  Bhode  Island.  Nov.  5, 1897.) 
CJauk— "Closed  Season"  Dkfisbd. 
Gen.  Laws,  c.  112,  {  4,  making  it  an  of- 
fense for  any  person  to  have  in  his  posseasion 
any  ruffled  grouse  "from  tibe  first  day  ot  Janu- 
aiy  to  the  first  day  of  October."  win  be  con- 
strued as  reading  "between  the  first  day  of 
January  and  the  first  day  of  October." 

'  AUen  Stone  was  indicted  for  a  Tlolatlon  of 
tbe  game  law.  Heard  on  demurrer  to  the 
Indictment  Overruled. 

Wlilard  B.  Tanner,  Atty.  <3en..  and  Charles 
F.  Steams,  Asst  Atty.  Gten.,  for  the  State. 
F.  P.  Owen,  for  defendant 

MATTESON,  a  J.  The  Indictment  charges 
in  technical  form  that  the  defendant  on  the 
24th  day  of  September,  1896,  at  Foster,  in 
the  county  of  Providence,  did  unlawfully 
have  In  his  possession  19  partridge,  against 
the  form  of  the  statute,  etc.  Tbe  defendant 
demurs  to  the  indlctmrat  and  specifies  -as 
grounds  of  demurrer  that  the  indictment  is 
uncertain,  and  that  It  charges  no  offense 
known  to  the  law.  Gen.  Laws  R.  I.  c.  112,  S 
4,  makes  it  an  offense  for  any  person  to 
have  in  his  possession  any  ruffled  grouse  or 
partridge  "from  the  first  day  of  January  to 
the  first  day  of  October,"  and  Imposes  a  fine 
of  $20  for  each  of  such  birds.  The  phrase 
"from  llie  first  day  of  January  to  the  first 
day  of  October"  was  not  happily  chosen  by 
the  framer  of  the  statute  to  express  what 
was  its  evident  Intent  to  wit  the  having  In 
possession  of  the  birds  mentioned  in  the 
section  between  the  dates  named.  We 
think,  however,  that  the  Intent  Is  sufficiently 
clear  for  us  to  construe  Ibe  words  "from" 
and  'Ho"  as  equivalent  to  "between"  and 
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'%iid";  BO  fliat  13ie  pbrase  woold  read  'HW* 
tween  the  flrat  day  of  January  and  the  first 
day  of  October."  The  date  on  which  It  la 
charged  that  the  defendant  had  in  his  poB- 
aesfllon  the  partrldgea  mentioned  In  the  In- 
dictment la  laid  aa  Beptembn  24, 1S06,  which 
la  within  the  period  covered  by  the  atatute. 
We  fail  to  see  that  the  indictment  la  lacking 
in  certainty.  Demurrer  orerruled,  and  case 
ronitted  to  the  common  j^eaa  dlTlalon. 


(20  R.  L  MS) 

STATE  T.  OALLAQHBB. 
(Stvreme  Court  of  Rhode  Ishind.  Nor.  2, 1897.) 

BlOAMT— INUICTMBNT— NBOATlTIHe  BX0aPTIO!fB — 
EVIDBNCB. 

LPnb.  St  R.  I.  c.  244,  S  1,  proridea  that 
one  convicted  of  being  married  to  another,  etc., 
having  at  tiie  same  time  a  former  husband  or 
wife  liTing,  shall  be  imprisoned,  etc.:  provided, 
that  this  shall  not  extend  to  any  person  whose 
husband  or  wife  shall  be  coQtinuall7  remaining 
without  the  state  seven  years  together  (the  party 
b^ng  married  after  the  eniratioD  of  said  seven 
years,  not  knovring  the  other  to  be  living  with- 
in that  time),  nor  to  any  person  divorced,  nor  to 
any  person  by  reason  of  prior  mawiage  made 
when  the  man  was  less  than  14  and  the.  woman 
less  than  12  years  old.  Hdd,  that  the  words 
contained  in  such  proviso  merely  Gonstitnte 
grounds  of  defenae,  and  the  exceptions  mention- 
ed  need  not  be  negatived  fay  an  indictment  for 
bigamy. 

2.  There  need  be  no  negative  averment  In  an 
indictment  to  the  matter  of  an  exception  or  pro- 
viso In  a  statate,  unless  such  matter  enter  into, 
and  become  a  part  of,  the  description  of  the 
■offense,  or  a  qaalificatlon  of  the  language  de- 
finioe  or  creating  it. 

3.  On  a  prosecution  for  bigamy  the  admla- 
tione  of  defendant  are  competent  evidence  of  hta 
former  marriage. 

John  Gallagher  was  convicted  <tf  bigamy, 
and  petitions  for  a  new  trial.  Petition  de- 
nied and  dismissed. 

WUlard  B.  Tanner.  Atty.  Oen.,  and  Ghadea 
F.  Stearns,  Aaat  Atty.  Gen.|  for  the  Stata 
John  M.  Brennan,  for  defendant 

BOQERSk  J.  O^e.d^endant  ttos  indicted 
for  bigamy,  under  Pub.  9t  R.  L  c  244,  |  1, 
which  naOs  as  tbllowa:  "Bvety  person  who 
shall  be  convicted  of  bdng  married  to  an- 
othOT,  or  of  cohabiting  wltli  another  as  hus- 
buid  and  wife,  having  at  the  time  a  fwmer 
hnsband  or  wife  Uvlng,  shall  be  Imprisoned 
not  exceeding  flTe  years  nor  less  than  one 
year  or  be  fined  not  exceeding  one  thousand 
dollars:  xvovlded,  tlutt  this  shall  not  ex- 
tend to  any  person  whose  hnsband  or  wife 
shall  be  continually  remaining'  without  the 
limits  of  this  state  for  the  space  of  seven 
years  together,  the  party  being  married  after 
the  expiration  of  aald  seven  years,  not 
knowing  the  other  to  be  living  within  that 
time,  nor  to  any  person  who  shaU  be  di- 
vorced at  the  time  of  audi  second  marriage, 
nor  to  any  person  by  reason  of  any  prior 
marriage,  nude  when  the  man  was  less  than 
fourteen  and  the  woman  less  than  twelve 
years  ot  :age."  The  material  part  of  the  In- 
dictment was  In  these  words:  "That  Jolm 


Gallagher  • '  •  *  did  commit  flie  crime  of 
Ugamy  by  then  and  there  marzying  one 
Bmlly  Amelia  Lawless,— he,  the  said  John 
Gallagher,  being  then  and  there  a  married 
man,  and  then  and  there  having  a  lawful 
wife  alive  other  than  the  said  Stolly  Amdla 
Lawless,  the  lawful  wife  being  one  Elmlly 
Gallagher,  who  was  married  to  said  John 
Gallagher  at  Providence  in  aald  coun^,  on 
the  12th  day  of  August.  A  D.  1880,  under 
the  name  of  Bmily  Jofanaour-ftgalnst  the 
form  of  the  stattrte."  etc.  On  the  trial  be- 
fore a  Jury  in  the  common  pleas  division, 
the  defendant  moved ,  to  quash  the  Indict- 
ment because  it  did  iwt  negative  the  excep- 
tions mentioned  in  aald  section  1,  but  the 
presiding  Justice  overruled  the  motion,  and 
this  is  made  the  first  ground  of  the  petition 
for  a  new  trlaL  Tbe  general  rule  is  that  a 
n^atlve  averment  to  the  matter  of  an  ex- 
ertion or  proviso  in  a  statute  la  not  reaui- 
site  in  an  indictment  unless  the  mattv  of 
such  exception  or  proviso  enter  into,  and  be- 
come a  part  of,  the  description  of  the  of- 
fense, or  a  qualification  of  the  language  de- 
fining or  creating  It  Stangleln  v.  State,  17 
Ohio  St  468,  461;  State  v.  Bush,  18  B.  L 
198;  State  v.  Abbey,  29  Yt  6a  The  law  Is 
laid  down  with  great  deamess  in  the  lattw 
case,  as  follows:  "A  prima  facie  case  must 
be  stated;  and  It  la  for  the  other  parly,  -for 
whom  matter  of  excuse  exists,  to  brlnjg  It 
forward  In  his  pleading  <»  defense.  *  •  * 
The  question  Is  whether  the  exception  is  so 
Incorporated  with,  and  becomes  a  part  o^ 
the  enactment  u  to  constitute  a  part  of  the 
definition  or  description  of  the  offense;  tat 
it  Is  Immaterial  whether  the  exception  or 
proviso -be  contained  in  the  enacting  clause 
or  section,  or  be  introduced  in  a  different 
manner.  It  Is  the  nature  <a  the  exertion, 
and  not  its  location,'  which  determines  the 
question.  Neither  dcies  the  question  d^iead 
upon  any  distinction  between  the  words 
'provided*  or  '^c^t*  as  they  may  be  used 
in  the  statute.  In  either  case  the  only  In- 
quiry arises  whether  the  matter  exceed, 
or  that,  which  Is  contained  in  the  proviso,  is 
so  incorporated  with,  as  to  become.  In  the 
manner  above  stated,  a  part  ct  the  enacting 
clause.  If  it  Is  so  incorporated,  it  should 
be  negatived;  otherwise  it  Is  a  matter  of  de- 
fense." See,  also,  cases  cited  In  1  Benn.  & 
H.  Gr.  -Oaa.  256,  note; ,  Blsh.  Bt  Grimes,  i 
606,  note;  2  Whart  Cr.  Law,  i  1713,  note. 
The  offense  of  Mgamy  consists  in  marrying 
another  while  having  a  former  husband  or 
wife  living.  3%e  words  contained  in  the 
proviso  of  chapter  244,  {  l,  of  the  Public 
Statutes  of  Bhode  Lsland,  are  not  so  Incor- 
porated with  the  enacting  clause  that  one 
cannot  be  read  without  the  other,  but  they 
merely  constltnte  grounds  of  defense  pe- 
culiarly within  the  knowledge,  and  ability 
to  prove,  of  a  dtfendant  If  existing.  See 
Com.  V.  Jennings,  121  Mass.  47^  52. 

The  defendant's  second  ground  for  aaking 
for  a  new  trial  Is  that  his  admissions  as  to 
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his  first  marriage  were  allowecl  to  be  glTen 
in  evidence  before  the  Jury  agafnat  his  ob- 
jection. It  has  been  anthorltatlTely  settled 
la  this  state.  In  the  well-considered  case  of 
State  T.  Medbury,  8  B,  I.  MS,  that  admis- 
sions of  the  accused  are  compeient  evidence 
of  the  fact  of  marriage.  Though  there  are 
denials  of  this  doctrine,  yet  It  Is  sustained  by 
the  great  body  of  the  cases,  English  and 
American.  See  the  numerous  cases  cited  In 
1  Blsh.  Mar.,  DIt.  &  Sep.  {  1058,  note. 

The  defendant  alleged  In  his  petition,  as  a 
ground  for  a  new  trial,  that  the  verdict  vf&B 
against  the  evidence;  but  this  seems  to 
have  been  abandoned*,  as  no  reference  waa 
made  to  It  In  the  brief  submitted  In  his  be- 
half. An  examination  of  the  record,  how- 
ever, satisfies  us  that  the  verdict  was  su^ 
ported  by  the  evidence.  We  find  no  error  in 
the  jury  trial,  and  the  petition  is  therefore 
denied  and  dismissed,  and  the  case  la  re- 
mitted to  the  common  pleas  division  iat  far- 
ther proceedings. 


(a  R.  I.  ITS) 


STATE  T.  PIRLOT. 


(Sninrenie  Court  of  Rhode  Island.  Nov.  0^  1897.) 
CniMiiTAi.  Law  —  ExcBPTio<(  to  Isstbcctioms — 

UlCLAWrDL  PUACTICB  OP  MKDIOIXI— 

OOMPE\8ATIOIJ. 

1.  An  exception  to  a  refusal  to  grant  a  re- 
^juest  for  an  instruction,  made  Immediately  aft- 
er the  jury  had  retired,  was  not  too  late  where 
the  judge  had  directed  the  jur^  to  take  the  case 
as  soon  as  he  had  concluded  bis  remarks  about 
said  request 

2.  llioogh  Gen.  Laws,  c.  166,  $  2,  makes  it  un- 
lawful to  [tfactice  medicine  without  exbibitiog 
and  having  registered  a  certificate,-  jet,  as  sec- 
tion 8,  providiuK  a  penalty,  limits  the  fine  to  the 
practice  of  medicine  for  reward  or  compensa- 
tion, section  2  cannot  l)e  violated  where  a  medi- 
cal practitioner  receives  no  compenaatioa  for  Iiis 
services. 

JoUuB  A.  PIrlot  was  convicted  of  unlawful- 
ly practicing  medicine,  and  be  lotions  for 
a  new  trial.  Granted. 

Wlllard  B.  Tanner,  Atty.  Gen.,  and  Charlee 
F.  Steams.  Asst.  Atty.  Gen.,  for  the  State. 
CaasluB  L.  Kneeluid,  for  defendant. 

BiATTESON,  O.  J.  The  Indictment  dia^ee 
that  the  defendant  did  unlawfully  practice 
medicine  for  reward  and  compensation  with- 
out having  first  obtained  a  certificate  from 
the  state  board  of  health,  and  without  pos- 
sessing any  of  the  qualifications  set  fOTth  In 
Gen.  Laws  R.  L  &  16B,  18.  At  the  conclu- 
sion ot  the  charge  to  the  jury  In  the  trial  In 
the  common  pleas  division,  the  defendant  re- 
quested the  justice  presiding  to  charge  that, 
"U  the  Jury  find  that  the  defendant  recdved 
no  reward  or  compensation  for  his  services, 
they  must  find  for  the  defendant"  The 
court  refused  the  request,  and  Instructed  the 
Jury  to  the  omtrary.  The  record  discloses 
that,  as  soon  as  the  Justice  presiding  had  con- 
cluded his  remarks  concerning  the  request, 
he  directed  the  Jury  to  take  the  case,  and 
they  thereupon  retired;  that.  Immediately 


npon  tbelr  retirement,  the  defendant's  coun- 
sel excepted  to  the  refusal  of  the  court  to 
grant  his  request,  but  the  court  refused  to 
allow  the  exception,  on  the  ground  that,  aa 
the  jury  had  gone  out,  the  exception  came 
too  late.  We  think  that  the  exception  should 
have  l>een  allowed,  particularly  as  the  de- 
fendant's counsel  had  no  opportunity  to  take 
the  exception  earlier.  2  Elliott,  Gen.  Prac. 
1048;  2  Thomp.  Trials,  2802.  The  Jury,  not 
baring  returned  Its  verdict,  could  easily  have 
been  called  back,  If  the  court,  on  further  con- 
sideration, had  wished  to  modify  its  lnstrue> 
tlon.  Gen.  Laws  R.  L  c  165.  |  2,  makes  It 
unlawful  for  any  person  to  practice  medicine 
or  surgery  who  has  not  exhibited  and  regis- 
tered in  the  city  or  town  clerk's  office  of  the 
city  or  town  In  which  he  resides  authority 
for  so  practicing,  as  prescribed  in  section  3 
of  the  chapter,  to  wit,  a  certificate  from  the 
state  board  of  health.  But,  while  section  2 
makes  It  unlawful  to  practice  medicine  or 
surgery  without  first  exhibiting  and  having 
registered  a  certificate  from  the  state  board 
of  health,  as  provided,  section  8,  which  pro- 
vides the  penalty,  limits  the  fine  to  the  prac- 
tice of  medicine  or  surgery  for  reward  or 
compensation.  We  think,  therefore,  that  the 
court  erred  In  refusing  the  defendant's  re* 
quest  Defendant's  petition  for  new  trlsl 
granted,  and  case  remitted  to  the  common 
pleas  division. 


R.  I.  my 


STATE  V.  CONWAT. 


(Supreme  Oourt  of  Rhode  Island.  Nov.  5, 1897.) 

WlTNRSSEB  —  iHPEAtaHKNT—  IllT>ICTICINT —  NflLO 
Ck>HTBNDBRB~N0U  PROS.— UKADTHOa* 
IZF.D  COHPROHISB. 

1.  Under  Gen.  Laws  R.  I.  &  244,  |  40.  pro- 
viding that  a  conviction  or  sentence  for  any 
crime  or  misdemeanor  may  be  shown  to  affect 
a  witneBs*  credibility,  a  plea  of  nolo  contendere 
to  an  indictment  for  nuisance,  and  the  payment 
of  costs  and  $100  to  the  state  as  a  condition  of 
the  entering  of  a  nol.  pros.,  did  not  fts  touch- 
ing defendant's  credibility,  amount  to  a  convt^ 
tion  or  a  plea  of  guUty.  • 

2.  Ihe  mdictmeot  having  been  nol.  prossed 
on  the  payment  of  the  money  and  costs,  it  was 
not  admissible,  as  affecting  defendant's  credi- 
bility, since  it  was  no  longer  of  any  force  un- 
less msh  process  were  awarded  on  it. 

3.  A  conviction  could  not  be  implied  from 
the  payment  of  the  money  and  costs  by  defend- 
ant, since  the  attorney  general  bad  no  authority 
to  compromise  the  case. 

Houora  Conway  was  Indicted  for  nuisance, 
and,  having  been  convicted,  petitions  for  a 
new  trial,  on  an  exception  to  mltngs  touching 
the  introduction  of  certain  evidence.  Petition 
granted. 

Wlllard  B.  Tanner,  At^.  Gen.,  and  Charles 
F.  Steams,  Asst  Atty.  OeiL*  for  the  States 
F.  P.  Owen,  for  defendant 

PER  CURLLU.  The  petition  fOr  new  trial 
In  this  case  Is  based  npon  certain  alleged 
errors  of  the  common  pleas  divMon  In  admit- 
ting testimony  relating  to  an  Itadlctmeat 
against  the  defendant,  which  bad  been  pre- 
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Ttonsly  found,  and  to  whteb  the  defendant 
had  entered  a  plea  of  nolo  contendere.  At 
the  trial  of  the  case  the  attorney  goieral  was 
permitted  to  ask  the  following  questions, 
against  the  objection  of  defendant's  counsel, 
tIs.:  "This  was  not  your  first  ottense,  was 
It?  *  *  *  'Are  you  the  Honora  Conway 
who  plead  nolo  contendere  to  an  indictment 
for  naisance  on  the  16th  of  October,  1883, 
and  who  afterwards  paid  $100  and  costs?" 
The  court  ruled,  in  effect,  that  the  evidence 
was  competent  for  the  purpose  of  affecting 
the  credibility  of  the  defendant,  and  that  her 
plea  of  nolo  contendere  amounted  to  a  con- 
Tlction.  npon  which  the  court  might  have  im- 
posed sentence.  Although  this  eridence  was 
allowed  to  go  to  the  Jury,  the  attorney  gen- 
eral tailed  to  offer  the  Indictment  In  question 
in  evidence;  and  in  view  of  this  fact,  and  for 
the  purpose  of  having  It  appear  aa  a  part  of 
the  record  in  the  case,  the  defendant  afto^ards 
ottered  the  indictment  In  evidence,  saying  at 
the  time:  "My  point  is,  I  want  it  to  appear  on 
the  record  for  this  reason:  Tour  honor  has 
allowed  that  testimony  against  my  objection. 
This  indlctm^t  was  not.  proased,  and  I  want 
it  to  show.  That  Is  not  evidence  against  this 
witness."  An  exception  was  taken  by  the 
defendant  to  the  rulings  aforesaid. 

We  th'nk  the  evidence  objected  to  was  in- 
admissible. Gen.  Laws  R.  I.  c.  244,  S  40,  is 
as  follows:  "No  person  shall  be  deemed  an 
incompetent  witness  because  of  his  convic- 
tion 6f  any  crime,  or  sentence  to  Imprison- 
ment therefor;  but  shall  be  admitted  to  testify 
like  any  other  witness,  ezc^  that  convic- 
tion or  sentence  for  any  crime  or  mlsde- 
meanor  nuy  be  shown  to  affect  his  credibil- 
ity." The  evidence  shows  that  the  defend- 
ant had  neither  been  convicted  nor  sentenced 
under  the  Indictment  referred  to,  and  there- 
fore the  attorney  general  bad  no  right  to  at- 
tempt to  discredit  her  by  any  reference  there- 
to. It  Is  true,  as  said  by  the  court,  that  a 
person  may  be  sentenced  on  a  plea  of  mAo 
contendere,  as  well  as  on  a  conviction  (Whart. 
Cr.  PI.  &  Prac.  9  419);  but,  while  for  this  pur- 
pose It  has  the  same  effect  as  a  conviction  or 
a  plea  of  guilty,  yet  as  to  the  other  proceed- 
ings It  does  not  have  the  same  effect  As 
said  by  Shaw,  C.  J.,  in  Com.  v.  Tiiton,  8  Mete. 
(Mass.)  238:  "This  plea,  like  a  demurrer,  ad- 
mits, for  the  purposes  of  the  case,  all  the  facts 
which  are  well  stated,  but  It  Is  not  to  be  used 
as  an  admission  dsewhere."  See,  also,  Com. 
V.  Horton,  9  Pick.  Hawkins  states  the 

matter  thus:  "An  implied  confession  Is  where 
a  defendant,  in  a  case  not  capital,  doth  not 
directly  own  himself  guilty,  bnt  in  a  manner 
admits  It  by  gelding  to  the  king's  mercy,  and 
desiring  to  submit  to  a  small  fine,  in  which 
case,  if  the  court  think  fit  to  accc^  of  such 
submission,  and  make  an  entry  that  the  de 
fendant  posult  se  in  gratlam  regis,  without 
putting  bhn  to  a  direct  confession  or  plea 
(which  In  such  cases  seems  to  be  left  to  dis- 
cretion), the  defendant  shall  not  be  estopped 
to  plead  not  guilty  to  an  action  tot  the  lame 
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tact,  as  he  shall  be  where  the  entry  U  quod 
cognovit  Indlctamentum."  2  Hawk.  P.  C.  p. 
469.  Perhaps  the  only  difference  between 
this  plea,  where  it  Is  received,  and  the  idea  of 
guilty,  Is  that  while  the  latter  is  a  solemn 
confession,  which  may  bind  the  defendant  in 
other  proceedings,  the  former  Is  held  to  be  a 
confession  only  for  the  purposes  of  the  par- 
ticular case.  1  Blsh.  Cr.  Froc  f  469;  Buck 
V.  Com.,  107  Pa.  St  489. 

Another  reason  why  the  evidence  aforesaid 
should  not  have  been  admitted  Is  that  the  In- 
dictment had  been  nol.  pressed  by  the  attor- 
ney general  upon  payment  of  the  sum  of  $100 
to  the  state,  the  effect  of  which  was  to  put 
the  defendant  without  day;  and  therefore 
said  indictment  was  no  longer  of  any  force 
or  validity  for  any  purpose,  unless  fresh  pro- 
cess be  awarded  th^on.  See  6  Mod.  261;  1 
Salk.  59;  Com.  Dig.  "Indictment,"  K;  16  Am. 
&  Eng.  Enc.  Law,  709-714;  Com.  T.  Town  of 
Northampton,  2  Mass.  116. 

If  it  be  argued  that  a  conviction  Is  to  be 
Implied  from  the  payment  by  the  defendaat 
of  the  sum  of  $100  and  costs  on  the  Indict- 
ment as  a  condition  of  the  entering  of  a  nolle 
prosequi  thereon,  which  the  record  In  that  case 
shows  to  have  lieen  the  fact,  we  re^^  that. 
BO  far  as  we  are  aware,  there  Is  no  authority 
of  law  to  warrant  the  attorney  general  in 
making  such  a  setUement  If  tiie  defendant 
was  guilty  of  the  offense  of  keeping  a  nui- 
sance, the  only  punishment  that  could  legally 
have  been  Inflicted  upon  her  is  that  prescribed 
In  Oen.  Laws  R.  L  c.  92.  Under  section  2  of 
that  chapter  the  minimum  penalty  Is  a  One  of 
$100  and  imprisonment  for  80  days.  Under 
section  7  the  minimum  penalty  is  6  months' 
Imprisonment  In  the  state  workhouse.  As 
the  punishment  Infilcted,  therefore,  was  by 
way  of  compromise,  and  without  statutory 
authority.  It  cannot  be  treated  as  a  conviction 
of  the  defendant  We  are  aware  that  the 
custom  has  obtained  to  a  considerable  extent 
for  the  attorney  general  to  compromise  or  set- 
tie  this  class  of  cases,  as  well  as  cases  arls-. 
Ing  under  the  liquor  law.  upon  the  payment 
of  a  certain  siun  of  money  to  the  state  by  the 
defendant;  but  the  practice  is  a  vldons  one, 
and  meets  with  our  entire  disapproval.  There 
la  no  law  authorizing  a  sentence  or  any  legal 
Bubstitute  therefor  by  consent  of  parties, 
without  the  Imposition  thereof  by  the  court 
Petition  tor  new  trial  granted. 


(68  N.  J.  E.  8W) 
CONSOLIDATBD  COAL  00.  et  al.  v.  NA- 
TIONAL STATE  BANK  OF 
CAMDEN. 

ffSonrt  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18,  1807.) 

UNLAWTDI.   PBErRKBKCBS  —  ISBOLVSyT  CORFOKA- 
TION— CONrSBSIOK  or  JuDOMBHT — RlGBTS 
OV  CttBDITORS. 

1.  Whether  or  not  the  holder  of  a  confessed 
judgment  is  barred,  by  the  eightieth  section  of 
the  corporation  act,  from  obtaining  a  preference 
over  the  other  creditors  of  an  iosolrent  corpora- 
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tioQ,  depends,  not  upon  tiie  Intention  with  vrhidt 
the  bom  and  warrant  of  attorney  were  given, 
bat  npon  the  intention  with  which  the  judgment 
itself  was  confessed.  If  the  object  to  be  attain- 
ed, in  confessing  the  judgment,  was  to  give  the 
holder  thereof  a  priority  over  other  creditors, 
the  consequences  provided  by  the  act  necessarily 
follow,  notwi^atanding  the  fact  that,  at  the 
time  of  the  execution  of  the  bond  and  warrant 
of  attorney,  no  intention  to  prefer  existed. 

2.  Where  a  creditor  who  Sles  a  bill  to  obtain 
a  decree  of  insolvency  and  the  amMintment  of 
a  receiver  against  a  bankrupt  corporation  de- 
sires to  attack  the  validity  of  the  claim  of  a 
co-creditor,  he  should  do  so  upon  proceedings  had 
before  the  receiver  on  the  question  of  the  dis- 
tribution of  EBseta.  It  is  improper  practice  to 
make  such  attack     Qie  biD  of  comidaint. 

Ludlow,  diaaenting. 

(Syllabw  by  the  Court.) 

Appeal  from  court  of  chancery. 

Bill  by  the  Consolidated  Coal  Company,  for 
Itself  and  «tbers,  against  the  Keystone  Chem- 
ical Company,  to  have  It  dedared  insolvent, 
and  a  receiver  appointed.  A  decree  was  also 
sought  against  the  National  State  Bank  of 
Camden,  declaring,  that  a  judgment  which  It 
held  against  the  chemical  company  was  con- 
fessed to  give  it  a  preference  oVer  other  cred- 
itors, and  only  entitled  It  to  share  pro  rata 
with  them.  A  decree  of  insolvency  was  made, 
and  a  receiver  appointed,  and  by  a  later  decree 
the  bank's  judgment  was  found  to  be  a  first 
lien  on  the  assets  of  the  chemical  comp&ny. 
Complainant  appeals.  ReTersed. 

Normal  Grey,  for  appellant  Israel  Roberts 
and  Mark  B.  Sooy,  for  respondent 

GUMMERE.  J.  The  bill  In  this  case  was 
-  filed  by  the  appellant,  the  OonsoUdated  Coal 
Company,  on  behalf  ot  itself  and  each  other 
creditors  of  the  Keystone  (Hiemical  OHupany 
as  riumld  crane  In  and  Join  In  the  pnwecutiwi 
of  the  soil,  for  the  purpose  of  obtaining  a  de- 
cree of  insolrency  against  the  lattor.company, 
and  the  appointment  of  a  recelTer.  A  decree 
was  also  sought  against  the  reispond«it,  the 
National  State  Bank  of  Camden,  a  ludgioaent 
creditor  of  the  chonlcal  company,  declaring 
that  Uie  Jnd^ttit  which  It  held  was  Qonfess- 
'ed  for  the  purpose  of  giving  It  a  prc^er^ue 
over  the  other  creditors  of  the  chemical  com- 
pany, and  tbat  It  was,  for  tAiat  reason,  <mly  en- 
titled to  share  proportionately  with  such  other 
credit<M?  In  the  distribution  of  the  company's 
assets,  by  virtue  of  the  provision  of  the 
eightieth  section  of  the  coiporation  act  <1  Gen. 
St  p.  923).  The  provision  of  the  section  ap- 
pealed to  la  that.  In  the  distribution  of  the 
funds  of  an  instdvent  corporation,  "the  cred- 
itors shall  be  paid  proportionately  to  the 
amount  of  tiielr  respective  debts,  excepting 
mortgage  and  Judgment  creditors  when  the 
Judgment  has  not  been  by  confession  t<a  the 
puri>08e  of  preferring  creditors."  A  decree  of 
Insolvency  was  made,  and  a  receiver  appoint- 
ed, pursuant  to  the  prayer  of  the  bill.  Subse- 
quMitiy,  the  respondent,  tb»  National  Bank 
of  Camdeii,  filed  Its  answer,  denyii%  tbat  the 
.  Judgment  field  by  It  was  confessed  for  the  pui^ 
pose  of  prefeiTlng  It  to  the  oQier  creditors  of 


the  chemical  company;  and  the  conrt  of  dian- 
c^,  on  final  hearing,  sustained  this  claim, 
and  decreed  that  the  bank's  Judgment  should 
be  first  paid  out  of  the  chemical  conqHUiy's  as- 
sets.   From  that  decree  this  appeal  Is  taken. 

The  material  tacts  relating  to  the  conf estfon 
of  the  Iwnk'B  judgment  are  as  follows:  On  tiie 
20th  of  November,  1^,  the  ch^lcal  company 
borrowed  of  the  bank  the  sum  of  $25,000,  and, 
as  evidence  of  the  loan,  made  and  delivered  to 
it  a  pnHnissory  note  for  that  amount,  payable 
in  three  months.  Ibis  note  was  renewed  from 
time  to  time  as  It  fell  due,  the  last  renewal  be- 
ing made  on  January  13,  1896.  and  being  for 
two  months.  On  the  15th  of  January,  18M, 
the  chemical  company  obtained  a  further  loan 
from  the  bank  of  $2,500,  and,  as  evidence  there- 
of, made  and  ddlvered  to  the  bank  its  prom- 
issory note  far  that  amount  payable  on  de- 
mand. In  the  montii  of  S&pteaabet,  1896, 
the  president  of  the  chemical  company  applied 
to  the  bank  for  a  further  loan  of  $10,000. 
The  bank  screed  to  make  the  loan  prodded 
the  company  would  execute  and  deliver  to  it  a 
bond,  with  a  warrant  of  attorney  to  omfeas 
Judgment  thereto  annexed,  as  security  for  the 
entire  Indebtedness  owii^  by  the  cmnpany  to 
the  bank;  that  is  to  say.  the  $27,500  prevtons- 
ly  loaned  as  well  as  the  $10,000  about  to  be 
advanced.  The  company  consalted^  to  this 
proposition,  and  on  September  27,  iSBUt  exe- 
cuted and  delivered  to  the  bank  the  bond  and 
warrant  ttf  attorn^  npon  which  titte  omtested 
Judgment  was  subsequently  entered,  at  the  same 
time  receiving  from  ^  bank  the  additional 
loan  of  $10,000.  for  which  It  gave  to  the  bank 
its  two  pnmdssory  notes  of  $5,000  eadi,  cMie 
dated  Septffluber  23. 1805.  and  the  otha  dated 
the  27th  of  the  same  month,  and  each  being 
payable  four  months  after  date.  Both  <tf  these 
notes  ^were  snbsequ«itiy  rouwed.  at  maturity, 
for  an  additional  p«lod  of  four  months.  On 
the  26tli  day  of  February.  1886,  the  company 
being  on  the  very  verge  of  Ins(rivau7, 
1^  indeed.  It  was  not  already  insolvoit,  the  re- 
newal note  of  January  13,  1886,  for  ^,000, ' 
which  did  not  Call  due  until  March  13tb  of  tiiat 
year;  the  drauukt  note  of  $2,500.  made  on  Jan- 
uary 15,  1^04.  and  the  two  notes  of  $5,000 
each,  whldi  did  not  matars  until  May  23,  and 
May  27.  1896,  respectively,  were  canc^ed  by 
the  bai^  and  sunendered  to  the  company,  tiie 
latter  at  the  same  time  glvbv  to  tlie  bank  a 
donand  note  for  $87,500  in  th^r  stead.  On 
the  same  day  the  company  confessed  the  Judg- 
ment which  Is  the  subject  of  attack  In  this 
suit 

In  addition  to  the  proof  of  these  facts,  there 
was  evidence  produced  tarn  which  the  court 
below  found  that,  at  the  time  of  the  making  of 
the  $iaO00  loan  and  the  living  ot  the  bond 
and  warrant  of  attom^,  neither  tiie  chemical 
company  nor  the  bank  supposed  that  the  for- 
mer would  be  onnpelled  to  cease  business  on 
account  ot  flnanrial  embarrassment,  but.  rath- 
er, that  this  additional  loan  would  tide  it  over 
ite  troubles,  and  enable  it  to  continue  ite  busi- 
ness; and  it  was  because  vt  the  »lstence  of 
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thlfi  b^et  both  on  tbe  part  of  the  debtor  and 
the  creditor,  that  tbe  court  of  chancery  consld* 
ered  that  the  Judgment  was  not  confessed  for 
tbe  pnipose  of  giving  a  preference.  Tbe  con- 
clusion thus  reached  would  seem  to  be  based 
upon  the  Idea  that  the  execution  of  a  twnd  and 
warrant  of  attorney  to  confess  Judgment,  and 
the  actual  confession  of  a  Judgment  thereon, 
are  one  and  the  same  thing,  for  on  no  otha 
theory  can  the  intention  with  which  tlie  for* 
mer  were  executed  be  held  to  be  concluslTe 
of  the  pnriH>se  with  which  the  judgment  was 
confessed.  But  this  idea  is  palpably  errone- 
ons.  The  execution  and  d^v^  ot  a  bond 
and.  warrant  of  attorney  by  a  debtor  to  bis 
creditor  merely  puts  the  latter  In  a  position 
wbere  he  may,  it  he  deeires,  obtain  a  Judgment 
against  tbe  former,— a  position  which  the 
creditor  not  Infreqn^tly  fails  to  take  advan- 
tage of.  Nor  is  the  Intention  with  which  the 
bond  and  warrant  are  given  necessarily  the  In- 
teDdon  witti  which  the  Judgment  is  confessed. 
When  a  creditor  takes  a'  bond  and  warrant  of  aN 
tc^eyas  security  for  a  dd>t  due  from  an  entire- 
ly solvent  debtor,  but  refrains  from  having  a 
Judgment  confessed  thereon,  it  can  readily  be 
conceived  that  he  has  not  taken  hla  security 
for  the  purpose  of  obtaining  a  preference  onx 
other  creditors;  but  If  bis  debtor  subsequently 
becomes  insolvent,  and,  as  soon  as  that  fact 
comes  to  his  knowledge,  he  procures  an  attor- 
ney to  represent  his  debtor  and  confess  a  Judg* 
ment  on  tbe  bond,  no  one  would  doubt  for  a 
moment  that  hie  objept  in  doing  so  was  entire- 
ly different  from  that  wbich  originally  caused 
him  to  take  the  bond  and  warrant,  and  that 
be  procured  the  Judgment  to  be  confessed  sole- 
ly for  the  purpose  of  obtaining  a  prb»lty  over 
otb^  creditors.  And  this  was  tbe  situation 
of  the  respondent  In  this  case.  Conceding 
that  the  proofs  Justify  the  contusion  that,  at 
tbe  time  of  the  making  of  tbe  IxHid  and  war- 
rant, neither  of  the  parties  thereto  had  any 
thoogbt  of  preferring  the  respondent,  it  Is 
manifest  that  the  purpose  both  of  the  bank 
and  the  chemical  cranpany,  at  the  time  tbe 
judgment  was  confessed,  was  thereby  to  give 
the  former  a  preference  over  tbe  other  cred- 
itors of  the  latter.  No  other  reascmable  ex- 
planation can  be  found  of  the  surrender,  on 
the  very  day  the  Judgment  was  ent«^,  of  the 
unmatured  notes  of  tbe  company,  and  tbe  sub- 
stitution of  the  demand  note  in  their  place. 
The  object  sought  to  be  accomplished  by  mak- 
ing tbe  whole  amount  of  the  company's  Indebt- 
edness immediately  due  and  payable  was,  in- 
dubitably, to  put  the  bank  In  a  position  where 
it  could  safely  ffliter  up  Its  Judgmoit  forth- 
with. The  statute  deals  with  tbe  intention 
with  which  the  judgment  is  confessed,  not 
with  the  purjMJse  for  which  the  bond  and  war- 
rant are  given;  and,  If  It  appears  that  tbe  ob- 
ject sought  to  be  accomplished  by  tbe  c<»ife8- 
Blon  of  the  judgment  was  to  enable  the  plain- 
tift  thra^in  to  thereby  obtain  a  preference  over 
other  creditors,  proof  tiiat  such  intent  did  not 
exist  at  the  time  of  the  making  of  tbe  bond 
and  warrant  will  not  operate  to  relieve  from 


the  consequences  imposed  by  the  statute. 
Whether  tbe  same  result  would  follow  If  tbe 
creditor  alone,  or  the  debtor  alone,  should 
seek  by  the  confession  of  a  judgment  to  create 
a  preference,  it  Is  not  necessary  now  to  de- 
cide^ In  the  present  case  both  the  creditor  and 
the  debtorunlted  in  the  purpose  to  give  tbe  for- 
mer a  preference  over  the  other  creditors  of 
the  latt^  by  the  confession  of  the  judgmmt. 
and  their  Joint  action  dearly  brings  the  case 
wttbln  the  statute.  The  judgment  of  the  re- 
spondent should  ttierefore  be  paid  proportional- 
ly with  tbe  other  .debts  ot  the  chemical  com- 
pany. 

Before  leaving  tbe  case,  we  deem  It  proper  to 
state  that.  In  our  opinion,  the  question  of  the 
position  which  the  respondent's  judgment  is 
entitled  to  occupy  in  the  distribution  of  tbe 
assets  of  the  chemical  company  has  been 
brought  before  the  court  In  an  entirely  irregu- 
lar way.  An  attack  by  one  of  the  creditors 
of  a  corporation  on  the  validity  of  a  claim  held 
by  another  has  no  place  In  a  bill  filed,  in  be- 
half of  all  the  creditors,  for  a  decree  of  in- 
solvency and  tbe  appointment  of  a  receiver. 
All  such  questions  should  be  raised  after  the 
decree  of  insolvency  is  pronounced,  in  pro- 
ceedings bad  before  the  recdver  on  the  ques- 
tion of  tbe  distribution  of  assets.  But  as  tbe 
party  whose  judgment  has  been  attacked  has 
been  heard  In  defense  of  Its  claim  to  have  It 
declared  a  preferred  debt,  and  as  tbe  conclu- 
sion reached  by  us  is  In  the  Int^est  of  those 
credltOTS  who  have  not  been  afforded  a  hearing 
In  tbe  matter,  no  rights  can  be  injuriously  af- 
fee  ted  by  tbe  Irregularity  of  the  proceeding. 
We  have  therefore  considered  and  decided  the 
question  presaited,  without  regard  to  the 
course  of  procedure  which  has  been  adopted 
by  t^e  complainant  Tbe  decree  appealed 
from  should  be  reversed,  with  coeta. 

LUDLOW,  dlBsenta. 


(«  N.  J.  L.  6«fi> 

SUPREME  COUNCIL  OF  GOLDEN  STAB 
FRATERNITT  v.  CONKUN. 

.Coort  ot  Errors  and  Af^als  of  New  Jersey. 

Not.  17, 1897.) 
BaHiriT  iNSUBiiiOB— Ubolaration  as  to  A.OM — 

EVIDKKOB— FaMILT  BlBLE. 

1.  The  declaration  of  his  age,  made  by  an  ap- 
plicant in  his  petition  tor  memberBhip  in  a  bene- 
ficial Bode^,  which  has  been  accepted,  and  a 
benefldary  certificate  issued,  and  the  required 
psyments  made  and  received  for  a  series  of 
years,  will  be  presumed  to  be  correct,  until  the 
presumption  is  overcome  by  competent  proof. 
'  2.  A  Bible,  in  which  the  names  and  dates  ef 
birdi  of  several  members  of  the  same  family  are 
recorded,  without  proof  of  when  or  by  whom 
written,  or  of  the  knowledge  the  writer  had  of 
the  facts  recorded,  or  that  the  persons  whose 
names  and  dates  of  birth  are  written  therein 
ever  acknowledged  it  to  be  an  authentic  family 
record,  and  when  the  entries  in  tbe  book  are  not 
shown  to  have  been  contemporaneous  with  the 
facts  stated.  Is  not  c6mpetent  i^oof  of  the  age 
of  any  person  whose  name  may  be  recorded 
therein. 

(SyUabos  by  the  Court) 
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Error  to  dicntt  court,  Bssoc  county; 
Ohilite,  Judge. 

Action  b7  Margaret  Oonklln  against  the 
Sapreme  ConncU  of  the  Gold«i  Star  Frater- 
ni^.  Jndgmoit  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

Joseph  A.  Beecher,  for  plaintiff  In  error.  J. 
Franklin  Fort,  (or  defendant  In  error. 

NIXON,  J.  The  plalntlfT  In  error  Is  a  cor> 
poratlon  organized  pursuant  to  the  act  of  the 
legislature  of  New  Jersey  entitled  "An  act  to 
Incorporate  beneToIent  and  charitable  asso- 
ciations." approved  March  9, 1853  a  Gen.  St. 
p.  149).  One  of  the  objects  of  this  fraternity, 
as  declared  In  its  constitution,  is  to  establish 
a  beneficiary  funa,  from  which,  on  satisfac- 
tory evidence  of  the  death  of  a  member  in 
good  standing,  a  sum  not  exceeding  f2,000 
shall  be  paid  as  directed  In  the  benefit  certifi- 
cate issued.  Daniel  F.  Conltllo,  the  husband 
of  the  defendant  In  error,  became  a  benefi- 
ciary member  of  this  association,  having  pre- 
viously complied  with  all  the  constitutional 
rules  and  requirements,  and  received  from  It 
a  benefit  certificate  for  the  sum  of  $1,000, 
dated  March  11, 1884,  and  payable,  In  case  of 
his  decease,  to  Margaret  Gonklin,  his  wife. 
He  died  on  the  9th  day  of  October,  1895,  and 
proof  of  his  death  was  furnished  to  the  su- 
preme council  of  the  fraternity.  Payment  of 
the  said  sum  stipulated  In  the  certificate  hav- 
ing been  refused,  the  beneficiary,  Margaret 
Conklln,  brought  suit,  and  recovered  Judg- 
ment for  that  amount,  with  interest  and  costs. 
This  writ  brings  here  for  review  the  record, 
proceedings,  and  judgment  in  that  trial,  which 
took  place  before  the  circuit  judge  without  a 
jury.  The  record  shows  that  only  two  ex- 
ceptions were  taken  at  the  trial,  and  sealed  by 
the  trial  judge.  The  first  Is  to  the  refusal 
of  the  court  to  nonsuit  the  plaintiff,  and  the 
second  to  the  general  finding  of  the  judge 
against  the  defefldant,  which  is  In  the  follow- 
ing words:  "I  find,  under  the  evidence  In 
this  case,  that  the  plaintiff  has  established  a 
right  of  recovery  against  the  defendant  for 
the  amount  of  this  certificate,  one  thousand 
dollars,  and  I  direct  judgment  to  be  entered 
accordingly."  Other  errors  are  specified  In 
the  assignment,  but,  as  no  CTceptlons  other 
than  the  two  above  mentioned  were  taken  at 
the  trial,  they  cannot  be  considered  by  this 
court  If,  however,  there  is  sufficient  evi- 
dence to  support  the  finding  of  the  Judge,  the 
other  errors  alleged  are  In  no  way  material  to 
the  disposition  of  the  case. 

At  the  trial  below,  the  plaintiff  in  error  re- 
lied entirely  on  the  defense,  set  up  in  Its  spe- 
cial plea,  that  Daniel  F.  Conklln,  In  his  appli- 
cation for  membership  In  the  fraternity,  made 
a  false  statement  as  to  his  age,  no  one  being 
entitled  to  beneficiary  membership  whose  age 
exceeds  65  years  at  the  time  of  his  applica- 
tion. In  the  application  his  age  was  given 
as  54  years,  and  the  date  of  his  birth,  Decem- 
ber 13,  1829,  which  would  make  him  54  years 
and  about  2  months  old;  thus  bringing  blm 


within  the  eligible  period.  If  this  statement 
was  In  f&ct  ftUse,  and  the  defendant  corpora^ 
tlon  was  thereby  led  to  enter  Into  a  contract 
It  otherwise  would  not  have  made,  It  would 
nndonbtedly  bo  a  sufficient  bar  to  any  recov- 
«7  npott  a  certificate  such  as  Conklln  held  at 
the  time  of  his  death.  The  proof  of  false  rep- 
resentation, however,  rests  upon  the  party  al- 
leging It;  when  the  object  Is  to  overthrow  a 
contract  matoally  made  and  acc^ted.  The 
suit  In  this  case  was  based  upon  the  certifi- 
cate issued  to  Oonklln  by  the  defendant  or- 
der. The  validity  of  the  contract  therein  ex- 
pressed will  be  presumed  until  overcome  by 
proof,  and  therefore  the  Issuance  of  the  cer- 
tificate by  the  plaintiff  In  error,  duly  authen- 
ticated, and  the  good  standing  of  the  mem- 
ber at  the  time  of  bis  death,  and  due  notice  to 
the  supreme  council  of  the  frat«*n]ty  of  the 
death  of  the  member,  if  established  by  the 
plaintiff,  are  sufficient  to  throw  the  burden  of 
proving  misrepresentation  upon  the  defend- 
ant The  above  facts  were  either  proved  or 
admitted  In  the  evidence  for  the  plaintiff. 
But  in  the  proofti  of  death  submitted  by  the 
defendant  in  error  the  date  of  Daniel  F. 
Conklln's  birth  was  stated  to  be  Decemba  13, 

1828,  whereas  in  the  application  for  member- 
ship It  was  given  by  him  as  December  13, 

1829.  The  former  date,  if  correct,  would 
have  made  him  Ineligible  to  beneficiary  mem- 
bership at  the  date  of  his  application  on  Feb- 
ruary 12,  1884.  In  the  case  of  Holland  v. 
Chosen  Friends,  64  N.  J.  Law,  490,  25  AtL 
367,  It  was  held  that:  "The  contract  of  the 
association  vrlth  Its  beneficiary  members  is 
made  up  of  the  application  for  such  member- 
ship, the  certificate  Issued,  which  Is  an  ac- 
ceptance of  the  application  for  such  mem- 
bership, and  the  charter,  constitution,  and 
by-laws  of  the  society."  In  his  application, 
as  appears  by  the  record  before  us,  Conklln 
said,  among  other  things:  "I  agree  that  any 
untrue  statements,  evasion,  or  fraudulent  alle- 
gation, or  conceahnent  of  facts  by  me,  shall  for- 
feit my  right  to  memt}ershtp  in  the  fraternity, 
and  all  the  benefits  arising  therefrom."  The  ap- 
plicant therefore,  consented  beforehand,  as  he 
had  a  right  to  do,  that  any  untrue  statemaita 
made  by  him  should  Inv^date  any  claim  to 
benefits.  The  controlling  question  Is  whether 
the  statement  made  by  Conklln  as  to  his  age 
was  true  or  false;  and  it  Is  not  necessary.  In  this 
case,  to  go  Into  a  discussion  as  to  whether  It 
was  a  representation  or  a  guaranty.  The 
evidence  relied  upon  by  the  plaintiff  In  error 
to  prove  the  falsity'  of  Conklln's  declaration 
as  to  his  age  was,  first  the  said  notice  of  his 
death  given  to  the  supreme  council  of  the 
fraternity.  The  printed  form  of  notice  was 
furnished  by  the  supreqte  secretary  to  a  son- 
in-law  of  the  beneficiary.  The  blanks  were 
filled  by  the  son  of  the  decedent  and  signed  by 
the  defendant  in  error  with  her  mark,  she  beUig 
unable  to  write  ber  name ;  and  tt  does  not  clear- 
ly appear  that  the  certificate,  when  signed,  was 
read  to  her,  or  that  she  knew  Anything  about  Its 
contents,  except  that  It  was  notice  of  her  bus- 
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band^  deaUi  abant  to  be  sent  to  the  fraternity. 
Section  4  of  artlcJe  7  of  the  oonatttatkm  of  the 
order  prorldee  that  "on  ttie  death  of  a  memba 
the  secretary  of  the  council  shall  Immediate- 
ly forward  to  the  supreme  secretary  an  oltl' 
clal  notice  of  sneb  death,  In  accordance  with 
a  form  furnished  by  the  rapreme  council." 
Nothlng-ls  said  as  to  what  It  shall  contain 
further  than  the  notice  of  death,  and  no 
reference  Is  made  in  the  original  application 
for  memberahip,  or  In  the  beneficiary  cer- 
tificate, to  any  special  form  of  notice.  The 
contents  of  the  notlco  In  this  case  were  not 
In  any  way  an  element  of  the  original  con- 
tract between  the  fraternity  and  GonkUn, 
It  Is  only  a  matter  of  detail,  provided  by  the 
constitution  to  be  Dbeerved  after  the  death 
of  the  beneficiary  member.  The  statement 
as  to  age  in  the  notice  wis  written  by  a 
stranger  to  the  contract,  and  the  beneficiary 
only  signed  It  with  her  mark  when  present- 
ed to  her  for  that  pnrpose.  Of  Itself,  there- 
fore, it  could  have  bnt  little  probative  eCTect 
upon  the  question  of  Conklin's  age,  and  only 
serve  to  stimulate  Investigation  on  that  sub- 
ject George  W.  Conklln,  the  son,  beln^  ask- 
ed where  he  got  the  date  and  place  of  birth 
which  he  pnt  in  the  notice,  said:  "I  got  that 
Information  from  an  old  Bible  that  was  In 
the  house.  I  have  got  It  here  now.**  He 
further  said  "he  did  not  know  hi  whose 
handwriting  the  entry  was  made,  and  that 
he  had  never  seen  it  before  It  was  broi^ht  to 
him  by  his  sister,  when  the  notice  was  made 
ont"  The  Bible  was  offered  In  evidence 
and  the  plaintiff  rested,  and  the  motion  to 
nonsuit  waa  then  made.  There  watf  no  er- 
ror in  the  refusal  of  the  trial  Judge  to  grant 
the  motion.  There  had  been  no  evidence 
presented  to  show  that  the  Bible  In  question 
was  a  Family  Bible,  or  that  Dantel  F.  Oonk- 
lin  had  ever  seen  it,  nor  when  or  whom 
the  family  record  it  purported  to  contain 
was  written.  The  evidence  of  the  defense 
throws  but  little  light  upon  this  subject 
Margaret  Oonklln,  being  recalled  by  the  de- 
fendant and  asked  about  this  Bible,  said  the 
stepmother  of  her  husband,  who  was  soon  to 
TMnove  to  Conneeticnt  brought-  It  to  her 
home  about  10  years  ago,  and  asked  If  she 
did  not  want  it  as  a  keepsake,  and  she  took 
it  and  tied  It  up,  and  laid  It  In  the  bed- 
room upstairs;  and  that  she  did  not  think 
ber  husband  ever  looked  Into  It;  If  he  did,  it 
was  done  privately.  A  family  group  of  pic- 
tures was  offered  in  evidence,-  and  the  date 
oS  Daoid  F.  Conklin's  birth,  writtm  lliereon, 
as  I>eceniber  IS,-  VHtS.  This  was  prepared 
abont  IS  years  before,  by  a  daughter  since 
deceased,  and  It  does  not  luipear  that  C!onk- 
lln  ever  authorised  his  Mrtii  to  be  so  written, 
or  that  bis  attention  waa  ever  called  to  it  in 
any  way.  A  letter  to  the  supreme  secretary 
from  tlie  defendant  In  error,  In  reply  to  one 


from  him,  stating  that  the  date  of  birth  in 
the  notice  of  the  death  of  her  husband  had 
been  obtained  from  the  Family  Bible,  was  al- 
so offered.  The  evidence  for  the  defense  also 
brought  out  the  additional  fact  that  at  the 
time  of  the  marriage  of  Margaret  Conklln,  the 
beneficiary,  with  Daniel  P.  Conklln,  in  June, 
184S,  she  was  not  18  years  old,  and  her  hus- 
band was  not  19,  to  the  best  of  her  knowl- 
edge. If  she  Is  correct  In  her  knowledge  of 
the  age  of  her  husband  at  the  time  of  their 
marriage,— and  it  Is  only  reasonable  to  sup- 
pose that  a  wife  would  be  Informed  on  that 
point— then  Conklin's  age  was  correctly  stat- 
ed by  him  in  bis  application.  This  evidence 
was  elicited  by  the  defense.  No  furthw 
proofs  were  offered  on  either  side. 

It  will  be  perceived  that  the  only  evidence 
to  impeach  the  correctness  of  the  statement 
as  to  age  made  by  Conklln  tn  his  applica- 
tion had  Its  origin  from  the  record  made 
In  the  Bible.  This  book.  Judging  by  the 
proofs  alone,  does  not  possess  the  necessary 
characteristics  to  warrant  Its  acceptance  as 
an  authentic  family  record.  It  falls  far 
short  of  what  Is  required  to  give  It  such  a 
character.  But  the  learned  trial  Judge  In 
the  court  below  had  the  opportunity  to  per- 
sonally Inspect  the  book  Itself  when  offered, 
and,  In  the  reasoning  which  led  up  to  the  ul- 
timate finding  to  which  the  second  exception 
under  consideration  applies,  he  usee  the  fol- 
lowing language:  "The  Bible  bears  the  ap- 
pearance of  age.  Perhaps  that  Is  hardly 
correct  It  Is  mutilated,  and  shows  evidence 
of  use  for  a  long  time;  but  the  binding  Is 
not  of  a  character  one  would  expect  to  find 
In  a  very  ancient  volume,  l^e  title  page 
being  lost  It  Is  Impossible  to  ascertain  the 
date  of  printing.  The  entries  are  certainly 
not  contemporaneous  with  the  facts  stated. 
The  names  are  written  In  one  handwriting, 
and  apparently  at  one  time;  the  same  pen 
and  ink,  apparently,  having  been  used.  It  Is 
also  apparent  that  the  dates  of  the  birth  of 
the  chlldr^  were  written  at  the  same  time, 
but  In  a  different  handwriting  from  the 
names,  and  with  a  different  pen  and  ink. 
From  the  appearance  of  the  ink  and  the 
writing,  I  think  that  the  dates  were  append- 
ed long  after  the  names  were  written.  A 
correction  has  been  made  In  one  of  the  dates. 
*  *  *  The  question  is,  can  this  book,  un- 
der tlie  evidence,  be  regarded  as  a  family 
record?  I  do  not  think  there  is  proof  In  the 
case  warranting  me  to  so  regard  It  There 
Is  no  evidence  showing  when  the  dates  were 
placed  in  the  book,  or  whose  authority, 
or  what  Information  the  person  making  the 
entries  had.  That  th^  were  not  made  con- 
temporaneous with  the  births  of  the  children 
named  is  apparent"  We  find  no  error  in 
ihe  record,  and  the  Judgment  should  be  af- 
firmed. 
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AMBBIOAN  SAW  CO.  OF  NEW  YORK  T. 
FIRST  NAT.  BANK  OF  TRENTON. 

AMERICAN  SAW  CO.  OF  NEW  JERSEY  t. 
SAME. 

(Court  ol  Erron  and  Appeals  of  New  Jener. 
Not.  17. 18870 
DmiOTiKe  Verdict. 
Where  the  facta  are  clear  and  nndiaputed, 
and  coDclaslvelr  ahow  lack  of  authoritr  la  an 
agent,  question  as  to  his  anthorit;  in  a  giren 
particnlar  being  the  matter  in  issue,  it  is  the  dnty 
of  the  coort  to  determine  the  iasoe  br  peremptory 
fautraction  to  the  jtuy}  but  the  contrary  is  the 
rule  if  the  evidence  be  donbtfnl  or  conflicting 
as  to  a  material  fact,  or  if  the  estaUished  facts 
admit  of  conflicting  inferences  determinatiTe  of 
the  issue. 
(Syllabus      the  Court.) 

Error  to  supreme  court 

Action  tty  the  A  merle  an  Saw  Company  of 
New  York  and  the  American  Saw  Company  of 
New  Jersey  against  the  First  National  Bank 
of  Trenton.  The  actions  were  consolidated. 
Judgment  tendered  for  defendant,  and  plaiu- 
tlffs  bring  eRi»>.  Serened. 

(Charles  L.  Oorbln»  for  plain tlffa  la  error. 
William  M.  Lannlng  and  Ohatmcey  H.  Beaaley, 
for  defendant  In  error. 

McGILL,  Ch.  The  Am^can^Saw  Compajiy 
of  New  York  was  organized  as  a  body  corpo- 
rate In  Tlrtne  of  the  laws  of  the  state  of  New 
York  In  January,  1866,  and  from  thence  antU 
1893  carried  on  its  business  at  Trenton,  In  this 
state.  In  January,  1898,  the  American  Saw 
Company  of  New  Jersey  was  organized  as  a 
body  corporate  under  the  laws  of  this  state, 
and  tbereiqton  acquired  the  property  and  suc- 
ceeded to  the  business  of  tbe  American  Saw 
Company  of  New  Yoric.  For  convenience  the 
companies  named  will  be  called,  respectlT^, 
the  New  York  Company  and  the  New  Jers^ 
Company.  Two  suits,  which  were  tried  to- 
gether, are  here  involvedf  In  both  of  which  the 
First  National  Bank  of  Trenton  Is  the  de- 
fendant One  Is  brought  by  the  New  York 
Company  to  recover  the  aggregate  amount  of 
40  drafts  and  checks  that  b^onged  to  It  and 
were  collected  and  paid  by  the  defendant  to 
one  Isaac  F.  Blasell  between  March.  1891,  and 
the  31st  of  Jannaiy,  ISQiS,  and  the  other  is 
brought  by  the  New  Jersey  Company  against 
the  defendant  to  recover  the  aggregate  amount 
of  49  similar  Instruments  that  were  Its  prop- 
erty, and  were  collected  and  paid  by  the  de- 
fendant to  Blssell  between  the  Slst  of  Janu- 
ary, 1893,  and  November  of  the  same  year. 
The  main  contention  at  tbe  trial  waa  upon  the 
question  whether  Blssdl  had  authority  to  re- 
ceive from  the  bank  for  the  companies  the 
amounts  of  the  checks  and  drafts  paid  by  the 
defendant  to  him.  That  question  was  left  to 
the  jury  by  the  trial  Judge,  who  refused  to  In- 
struct tbat  body  to  And  for  tbe  plaintiffs.  Er- 
ror has  been  assigned  upon  such  refusal,  to 
which  exception  was  duly  taken.  It  Is  coa- 
tended  that  at  tbe  conclusion  of  the  trial  It 


was  dear,  from  the  midlspnted  facts  estab- 
Ushed,  that  such  autbcaily  could  not  be  held  to 
exist  either  in  express  terms  or  by  implication 
or  by  way  of  estoppel,  and  that,  therefue,  the 
desired  instruction  should  have  been  given. 
Admitting  the  assumption  of  fact  In  this  prop- 
osition to  be  correct  the  prt^sltion  is  somul. 
Where  tbe  facts  are  clear  and  undisputed,  and 
conclusively  show  lack  of  authority  In  an 
agoit,  question  as  to  his  authorlt?  in  a  given 
particular  being  the  matter  In  Issue,  it  la  the 
dnty  of  the  court  to  determine  the  issue  by 
peremptory  Instruction  to  the  Jury;  but  the 
contraiT  Is  the  rule  if  the  evidence  be  doubtful 
or  conflicting  as  to  a  material  fact  or  if  tbe  es- 
tablished facts  admit  of  conflicting  inferences 
determinative  of  the  issue.  Railway  Co.  v. 
Block.  65  N.  J.  Law.  605,  27  AtL  1067;  Bahr  t. 
Lombard,  63  N.  J.  Law,  238,  21  AO.  180,  and- 
28  AtL  167;  Thread  Co.  v.  Bennett  68  N.  J. 
Law,  404,  83  Atl  404;  Montclair  v.  Dana,  107 
V.  a  162,  2  Sup.  Gt.  403.  The  test  Is  whether 
tbe  evidence  is  such  that  the  court  would,  set 
aside  any  number  of  verdicts  rendered  against 
It  Ome  V.  Caldwell,  S2  N.  J.  Law,  215,  J» 
AU.  188. 

The  proofs  before  us  establish  that  the  New 
York  Company  kept  Its  bank  account  with  the 
defendant  t(x  upwards  of  20  years,  and  tiie 
New  Jersey  Company,  succeeding  to  the  ac- 
count continued  It  b^ond  the  time  to  which 
this  controversy  relates.  Isaac  F.  Blssell  was 
secretary  of  the  New  York  company  for  many 
years  prior  and  up  to  the  time  of  the  organ iea- 
ttoo  of  the  New  Jersey  Company,  and  there- 
attiec  was  secretary  of  the  New  Jers^  Com- 
pany until  November,  1803.  During  the  m- 
tire  time  Blssell  hdd  the  secretaryship  Samuel 
W.  Putnam  was  the  treasurer  of  the  com- 
panies. In  that  time  Mr.  Putnam  was  also  a 
director  of  both  companies,  and  for  several 
years  was  vice  president  of  the  New  York 
company  and  the  actual  manager  of  Its  busi- 
ness. During  the  years  1891.  1S02,  and  1893 
Mr.  Putnam  lived  at  Blizabetb  and  Mr.  Btesell 
lived  at  Trenton.  The  t^-laws  of  the  New 
York  compiany  provided  that  the  treasurer  of 
that  company  should  have  diai^e  of  all  the 
funds  of  the  corporation,  and  should  deposit 
all  monesrs  received  In  a  bank  to  be  designated 
by  the  trustees  of  the  company  or  their  execu- 
tive committee,  and  that  all  checks  or  drafts 
upon  those  moneys,  exceeding  f 200,  should  be 
drawn  by  the  tTeasurra",  and  be  countersigned 
by  tbe  president  or  a  member  of  the  executive 
committee  of  the  trustees.  They  also  author- 
ized the  treasurer  to  Indorse  checks,  drafts, 
etc.,  payable  to  the  company,  for  deposit  to  its 
credit  In  February,  1887,  to  relieve  Mr.  Put- 
nam of  a  portion  of  the  work  he  was  doing  for 
tbe  coippany.  the  trustees  adopted  a  resolu- 
tion, known  In  the  litigation  as  the  "Loomis 
Resolution,"  which  is  in  this  language: 
"Whereas,  that  inasmuch  as  circumstances 
prevent  the  continuous  attendance  it  the 
works  of  the  company  of  Mr.  Samuel  W.  Put- 
nam, vice  president  who  has  hitherto  acted  as 
manage,  resolved,  that  Isaac  F.  Bissdl  be 
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ptUnted  manager  of  tbe  boslnesa  of  the  works, 
with  foil  power  to  act  in  all  matters  tn  the  ab- 
sence of  Mr.  Putnam."  The  practical  con- 
stmctlon  giTen  to  this  resolution  In  prosecu- 
tion of  the  business  of  the  company  was  that 
Bissell  became  manager  of  the  business  at  the 
manufactory  o>nly;  for  thereafter,  as  thereto- 
fore, drafts  upon  the  bank  account  of  the  cor- 
poration continued,  without  exception,  to  be 
made  by  checks  signed  by  Mr.  Putnam  as 
treasurer,  and  until  1890  Indorsements  for  de- 
posit were  all  made  in  his  name  as  treasurer. 
The  by-laws  of  the  New  York  company  per- 
mitted their  amendment  by  a  vote  of  a  ma- 
jority of  the  trustees  at  one  of  their  regular 
meetings,  provided  the  proposed  amendment 
should  hare  been  considered  at  a  preTloua  r^- 
nlar  meeting  of  the  trustees.  In  June,  1889, 
an  amendment  to  the  by-laws  was  proposed  at 
a  regular  meeting  of  the  trustees,  which  con- 
tf»Dplated  that  the  secretary  as  wdl  as  the 
treasurer  might  "make  and  Indorse  all  checks, 
drafts,  or  orders  for  the  payment  of  money  for 
deposit"  In  the  company's  bank  account,  and 
that  all  drafts  upon  that  bank  account  should 
be  drawn  by  the  treasurer  or  president  and 
countersigned  by  the  secretary,  and  that  either 
the  secretary  or  tceasurer  could  sign  drafts  In 
oDurse  of  business  nptm  the  debtors  of  Qie 
company.  This  proposed  amendment  was  not 
adopted,  but  some  months  after  Its  proposal, 
In  1890,  the  secretary  did  commence  to  Indorse 
for  deposit  and  to  counterslgu  checks  which 
drew  mon^  from  the  bank,  and  to  sign 
drafts  upon  debtors  in  ordinary  course  of 
business.  The  cashier  of  tbe  defendant  bank 
testified  that  at  a  time  he  could  not  fix  exactly, 
but  which  be  thought  was  "probably"  eight  or 
ten  years  prlcn*  to  May,  1S96,  when  his  testi- 
mony was  given,  Messrs.  Putnam  and  Bissell 
came  to  his  office  in  the  bank,  and  there,  In 
conversation,  Mr.  Putnam  In  effect  stated, 
udng  the  language  of  the  witness:  "That  on 
account  of  Impaired  health  he  was  about  to 
be  r^leved  of  some  of  the  duties  of  tiiie  office, 
and  that  Mr.  Bissell  would  attend  to  those  du- 
ties,—to  the  duties  of  the  Trenton  oBlcs,  Ba 
would  have  charge  and  management  of  the 
office  and  of  Its  financial  affairs,  and  perform 
sudb  duties  as  he  had  been  perfonplng  while 
here.  He  would  not  be  able  to  crane  over  so 
catea."  The  witness  added  that  he  did  not 
understand  that  Mr.  Putnam  would  give  up  his 
office  as  treasurer.  William  S.  Mlddleton,  the 
paying  tell^  of  the  defendant,  testified  that  at 
one  tlme^  while  be  was  at  the  receiving  tier's 
window,  Messrs.  Pntiiam  and  Bissell  came  out 
of  fbe  cashier's  room,  and  stopped  at  the  win- 
dow where  he  was,  and  Mr.  Putnam,  in  sub- 
stance, said  that  he  was  about  to  leave  the  city 
for  a  time,  and  that  Mr.  Bissell  would  take 
charge  of  and  attend  to  tiie  financial  part  <^ 
the  business  of  the  American  Saw  Company. 
The  business  of  the  company  was  done  large- 
ly with  customars  at  a  distance  from  Trenton 
through  correspondence  by  mall.  From  1890, 
la  regular  course  of  the  business  of  the  com- 
pany, the  secretazy  would  optti  the  mall  ma^ 


ter.  That  matter  r^ted  mainly  te  orders 
from  customers  for  products  of  the  manufac- 
tory, and  to  remittances  by  them  In  liquida- 
tion of  Indebtedness,  by  checks,  drafts,  or  post- 
al orders,  and  to  remittances  by  banks  to 
which  drafts  upon  customers  liad  heen  sent  for 
collection.  Upon  the  orders  of  customers  the 
secretary  woold  act  by  either  refusli^  to  fill 
them,  or  by  directing  them  to  be  filled  by  the 
proper  employes  of  the  factory,  or  by  r^errlng 
them,  when  of  magnitude,  to  tbe  executive 
committee  of  the  trustees.  He  would  pass  the 
drafts,  checks,  and  postal  orders  Received  to 
the  bookkeeper,  who,  after  crediting  tbe  cus- 
tomer in  each  case,  would  enter  the  checks 
and  drafts  In  the  margin  of  the  company's 
check  book,  and  make  out  a  deposit  slip  to  t>e 
sent  with  the  checks  and  drafts  to  the  defend- 
ant bank,  and  then  return  them  to  the  secre- 
tary, who  would  print  upcm  the  back  of  each 
draft  and  check  with  a  rubber  stamp  the 
words,  "For  deposit  to  the  credit  of  the  Ameri- 
can Saw  Co.,"  and  immediately  thereunder 
^gn,  "L  F.  Bissell,  Secty.,"  and  thereupon  the 
checks  and  drafts  would  be  taken  to  the  de- 
fendant bank  either  by  a  cierk,  the  bookkeep- 
er, or  Mr.  Bissell.  The  companies  usually  had 
more  than  2,000  open  accounts  with  custom- 
ers. It  was  the  course  of  business,  when  an 
OTdet  was  filled,  for  the  shipping  clerk  to  make 
out  a  bill  of  the  particulars  of  the  order,  and 
submit  It  to  the  secretary,  who,  upon  bring  sat- 
isfied as  to  its  correctness,  would  pass  It  to 
the  bookkeeper,  who.  In  turn,  would  charge  the 
amount  of  the  bill  against  the  customer  In  his 
account  with  the  company,  and  then,  attex 
having  a  letterpress  copy  of  the  bill  taken, 
would  send  the  original  bill  to  tbe  customer. 
On  the  first  of  each  month  the  bo(^eeper 
would  fnmlsh  the  secretary  with  a  list  of  the 
balances  of  customers'  accounts  which  were 
due  and  remained  unpaid,  and  the  secretary, 
exercising  his  discretion  in  tbe  case,  would 
either  write  to  the  customer,  draw  a  draft  upon 
him,  or  allow  the  account  to  stand  without  ac- 
tion. When  he  would  draw  upon  the  custom- 
er, which  was  a  matter  of  frequent  occur- 
rence,, he  would  have  the  boakkeeper  prepare 
the  dnUtt,Bnd  would  then  inrint  a|>on  it,  where  It 
should  be  signed  by  the  drawer,  with  a  rubber 
stamp,  "American  Saw  Co.,"  and  directly 
thereunder  sign,  *T.  F.  Bissell,  Secty."  The 
drafts  thus  signed  would  be  sent  to  whatever 
bank  might  be  denned  a  suitable  collecting 
agent.  Many  of  them  were  sent  to  the  defend- 
ant bank,  and  by  it  to  Its  correspondents,  and 
Its  collections  were  invariably  credited  to  the 
companlra  In  their  account  with  it  When  the 
New  Jersey  Company  was  organized.  Its  by- 
laws adopted  the  course  at  the  business  which 
was  then  understood  to  be  pursiffid  by  the  offi- 
cers, epitomized  in  the  provisions  that  the 
treasurer  diould  have  charge  of  all  funds  of 
the  corporation,  under  tbe  direction  of  the ' 
board  of  dlrectom  or  Its  executive  committee; 
that  the  treasure'  or  secretary,  or  either  of 
them,  might  Indorse  for  deposit  In  bank;  that 
all  checks  or  dnutts  upon  the  bank  should  be 
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tSgottH  by  the  president  or  treasnrer,  and  ctmn- 
tenlgned  fiie  Hcretary  or  a  member  at  tlie 
executive  committee;  that  tbe  treosnrer,  tmder 
ineecilbed  restrictions,  should  pay  the  obliga- 
tions of  the  UHnpany;  and  that  tbe  secretary 
or  treasurer  should  sign  drafts  upon  debtors 
to  the  company. 

It  Is  observed  that  In  Its  course  of  flnandal 
dealing  wfaatever  laxity  In  safeguard  there 
may  have  been  was  In  the  practice  of  putting 
money  Into  tbe  bai^  necessitated  by  dally 
receipts  of  funds  in  a  variety  of  forms.  It 
Is  at  the  same  time  noticed  that  the  drafts 
which  wrae  to  take  money  out  of  the  bank 
were  Invariably  made  by  checks  drawn  Iqr  the 
treasurer,  and  counten^ned  by  another  offi- 
cer of  the  company,  except,  perbaps,  during 
tbe  tune  of  the  New  "Sotk  0«npany,  vrtien 
tiiey  were  occaalpnally  for  less  than  $200. 
and  then  they  were  signed  by  tbe  treasurer. 
Tbe  bank  had  need  to  be  but  little  concerned 
In  tbe  practice  of  making  deposits,  because 
In  that  case  it  was  to  collect  the  money,  and 
would  have  it  to  answer  the  exigencies  of  any 
Irregularity;  but  it  was  very  seriously  In- 
terested in  the  authority  for  any  practice 
which  called  for  the  payment  out  of  money, 
because,  If  there  should  be  lack  of  authority 
In  the  drawer,  loss  might  fall  upon  It  beyond 
repair.  It  was  In  the  latter  line-Hjrawlng 
out  money— that  Blssell  operated  In  the  per- 
petration of  bis  fraud.  In  March,  18dl,  he  re- 
ceived a  check  drawn  jjpoa  a  trust  company  of 
Philadelphia  for  $189.20,  and,  without  ap- 
prising the  bookke^er  of  Its  receipt,  printed 
upon  It,  with  one  of  the  rubber  stamps  al- 
luded to,  "American  Saw  Co.,"  and  signed 
thereunder,  "I.  F.  Blssell,  Secty.,**  and  took 
It  to  the  bonk  and  requested  the  bank  to  give 
him  the  cash  for  It  This  was  In  1891,  the 
second  year  after  tbe  proposed  amendment  to 
tlie  by-laws  of  the  New  York  Company,  four 
yeara  after  the  passage  of  the  "Loomls  Res- 
olution," and  four  or  six  years  or  some  other 
considerable -time  after  Mr.  Pntnam's  conver- 
sation with  the  cashier  and  paying  teller  of 
tbe  bank,  during  tbe  lapse  of  all  which  time 
no  money  bad  been  drawn  from  tbe  bank  for 
any  purpose  except  by  the  treasurer's  check 
duly  countersigned,  and  no  check  or  draft  re- 
ceived from  another  had  been  Indorsed  to  be 
^cashed  orer  the  counter.  Nor  before  then 
had  any  such  payment  over  the  counter  ever 
been  made.  The  demand  offered  an  en- 
tirely new  course  of  business,  conspicuously 
at  variance  with,  and  utterly  destructive  of, 
the  safeguard  of  the  doubly-signed  check,  and 
Ignorant  or  regardless  of  the  treasurer's  pre- 
rogatives, which  had  theretofore  been  most 
carefully  maintained.  That  check  was  paid, 
and,  at  irregular  Intervals  thereafter,  with- 
in a  period  of  two  and  a  half  yeats,  without 
notice  to  the  companies,  the  88  other  checks 
In  question  here  were  likewise  paid.  During 
the  same  time  several  thousand  chedis  were, 
In  tbe  usual  course,  d^>06ited  to  tbe  credit  of 
tbe  companies,  and  the  carefully  counter- 
signed drafts  of  the  treasurer,  for  the  uses  of 


the  companies,  continued.  When  It  to  con- 
sidered that  the  aggregate  amount  of  the 
moneys  thus  had  by  Blssdl  la  two  years  and 
a  half  was  nearly  $17,000,  and  that  daring 
that  time  the  treasurer  continued  to  draw  his 
checks  weekly  for  each  pay  roll  and  all  othw 
demands  tipoa  the  company,  it  la  surprtolng 
that  Uie  d^endant  did  not  stop  to  Inquire  to 
what  use  this  large  amoont  of  money  was 
being  devoted,  proceeds  of  evuy  Check 
or  draft  indorsed  by  Blssdl  and  oasbed  to 
him  by  the  bank  were  retained  1^  him  fin: 
Us  own  purposes.  He  operated  with  tbe 
checks  of  a  few  customen  of  the'  companlsB 
whose  financial  standing  admitted  of  excosea 
for  thlr  apparoit  failure  to  liquidate  tlislr 
Indebtedness,  and  1^  using  his  control  of  the 
course  of  busbieSB  In  the  office  ot  the  eompap 
nies  to  withhold  fnnn  those  customers  drafts 
and  dunning  letters  which  would  probaUy 
have  led  to  an  earlier  disclosure  of  his  meth- 
ods. The  proofs  make  It  p^ectly  clear  that 
Blssdl's  Indorsemoit  for  othw  purposes  than 
deposit  to  the  credit  of  the  companies  of 
which  he  was  secretary  was  without  expareas 
authority.  The  by-laws  expressly  circum- 
scribed and  limited  his  powers  so  aa  to  ex- 
clude such  authority,  and  make  plain  the 
flnandal  policy  that  all  moneys  should  hi  the 
flrst  Instance  be  deposited  In  a  bank  to  the 
credit  of  tbe  companies,  respectively,  and 
thereafter  be  from  thence  drawn  fw  nse  in 
a  pr^ribed  manner,  and  that  no  moneys 
should.  Immediately  upon  receipt  without  de- 
posit, be  applied  any  officer  to  the  uses  of 
the  companies.  The  trustees  or  directors 
were  unrestricted  In  their  general  manage- 
ment of  tbe  affairs  of  the  companies,  but  It 
Is  not  p«-celved  that  they  sanctioned  Indorse- 
ment by  Blssell  for  purposes  other  than  de- 
posit. It  Is  true  that  they  adopted 'the  "Loo- 
mls Resolution"  In  1887,  but  that  resolution 
plainly  was  intended  to  give  Bisseli.  In  Mr. 
Putnam's  absence,  only  the  authori^  which 
he  (Putnam)  had  theretofore,  as  vice  presi- 
dent and  acting  manager,  exercised  at  the 
manufactory.  The  clause  of  the  resolution 
reading,  "with  full  power  to  act  In  all  mat- 
ters In  the  absence  of  Mr.  Pntnam,"  is  con- 
trolled by  the  antecedent  matter,  and  refers 
only  to  duties  about  the  manufactory.  "Lan- 
guage," says  Mr.  Justice  Depno,  in  Oullck  v. 
Holmes,  33  N.  J.  Iaw,  470.  "however  general 
in  Its  form,  where  used  in  connection  with  a 
particular  subject-matter,  will  be  presumed 
to  be  oscd  in  subordination  to  that  matter, 
and  therefore  is  to  be  construed  and  limited 
accordingly."  The  resolution  Is  silent  aa  to 
Mr.  Putnam's  powers  and  duties  as  treasurer, 
leaving  him  In  sole  control  of  them.  The 
resolution  does  not  admit  of  any  other  inter- 
pretation tlian  this,  and  this  interpretation 
accords  with  the  conduct  of  the  affairs  of  the 
corporation  subsequent  to  the  passage  of  the 
resolution.  It  is  remembered  that  tot  tbree 
years  after  the  resolution  was  adopted  all  In- 
dorsements were  in  tbe  name  of  the  treas- 
urer, and  that  it  was  not  until  some  months 


Digitized  by 


Google 


QUIKZEL  T. 


r.  SCHMIDT. 


665 


after  the  proposition  of  1889,  to  amend  the 
b7-Iaw8  so  that  they  woold  authorize  the 
secretary  to  indorse  for  deposit,  countersign 
checks,  and  draw  drafts  upon  debtors,  that 
he  commenced  to  perform  those  acts.  In 
passing  it  sbonld  be  added  that  the  construc- 
tion of  this  resolution,  and  the  question 
whether  It  supported  the  defendant's  conten< 
tlon,  were  matters  to  be  determined  by  the 
court,  which  should  not  hare  been  left,  as 
they  were,  to  the  jury. 

It  Is  equally  clear  that  Blssell  was  not  Im- 
pliedly given  authority  to  indorse  otherwise 
than  for  deposit  Authority  by  implication 
could  arise  only  from  a  course  of  dealings 
sanctioned  by  the  directors.  The  only  course 
of  dealing  In  financial  affairs,  unrecognised 
by  the  by-laws,  which  appears  to  have  been 
known  to  and  to  have  had  the  sanction  of  the 
directors,  was  an  ezerdse  by  the  secretary  of 
the  powers  which  the  proposed  amendment 
to  the  by-laws  sought  to  confer  upon  him; 
that  Is,  Indorsing  for  deposit,  countersigning 
checks,  and  drawing  drafts  upon  debtors.  It 
Is  Impossible  to  distort  such  sanction  into 
the  Implied  bestowal  of  power  to  Indorse  for 
the  purpose  of  Immediately  obtaining  posses- 
sion of  money.  Such  a  practice  was  nerw 
known  to  the  directors  or  sanctioned  by  them. 
On  the  contrary,  as  has  already  been  stated, 
mch  indorsing  was  in  direct  conflict  with 
the  practice  of  drawing  money  which  was  the 
policy  of  the  by-laws,  and  alone  had  the  sanc- 
tion of  the  directors.  Nor  can  there  be  found 
In  the  proofs  any  fact  which  shows  that  the 
company  suflTered  false  appearance  of  author^ 
ity  in  Blssell,  which  could  hare  misled  the 
defendant  The  conrersatlon  between  the 
defendant's  cashier  and  paying  teller  and  Mr. 
Putnam  did  not  create  such  appearance.  It 
related  merely  to  the  shifting  of  some  of  the 
duties  of  Putnam  to  Blssell.  Putnam  had 
never  indorsed  otherwise  than  for  deposit 
and  after  those  conversations  Blssell  did  not 
attempt  to  do  so  for  years.  Besides,  it  no- 
where appears  that  Putnam's  conversation 
was  by  authority  of  the  trustees  of  the  cor- 
poration or  was  even  known  to  them.  In 
January,  1893,  when  Blssell's  course  of  fraud 
was  half  completed,  some  21  promissory 
Dotes,  held  by  the  New  York  Company,  were 
discounted  by  the  defendant,  upon  an  unau- 
thorized Indorsement  of  them  by  BlsselL 
This  circumstance  Is  much  relied  upon  as  the 
creation  of  a  deceptive  appearance  of  gen- 
eral financial  i>owers  In  Bisse^  but  It  is  not 
perceived  that  It  could  possibly  create  such 
appearance.  The  proceeds  of  the  discount 
went  to  the  credit  of  the  New  York  Company, 
and  were  drawn  from  it  by  the  countersigned 
checks  of  the  treasurer.  The  transaction 
put  money  In  the  bank,  and  stands  as  of  kin 
to  other  Indorsements  for  deposit.  It  Is  not 
claimed  that  there  was  a  ratification  of  Bls- 
sell's conduct  by  silence  during  the  time  h& 
drew  the  checks.  It  could  not  be  so  claimed, 
for  the  companies  knew  nothing  of  his  pro- 
cedure In  that  respect   GuUck  v.  Holmes,  su- 


pra. It  la  deemed  that  tta  proofs  make  It 
clear  that  Blssell  was  not  authorised  by  the 
plaintiffs  to  receive  the  payments  made  to 
him  by  the  bank,  which  are  here  sued  for, 
and  hence  that  the  request  that  the  Jury 
should  be  instructed  to  find  tor  the  plaintiffs 
should  have  been  acceded  to.  It  is  unneces- 
sary to  pass  upon  the  remaining  assignments 
of  error,  and  therefore  no  opinion  Is  express- 
ed with  reference  to  them.  The  Judgments 
will  be  reversed,  to  the  end  that  In  each  cue 
a  venire  de  novo  may  Usne. 


(5s  N.  J.  nn 

QIIINZBL  V.  SCHMIDT  et  uz. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  16,  18970 

ACOTIOKSIRS— RsVOCATtOlT  OF  AOTBORITT— MSll- 

OKANDL'H  OP  Sale— Altbr&tio:!. 

1.  An  auctioneer  employed  to  sell  land  cannot 
Und  the  vendors  hr  a  memorandum  signed  by 
him  some  time  after  sale,  and  after  his  au- 
thority has  been  revoked  by  the  vendors  to  the 
knowledge  of  the  vendee. 

2.  An  alteration  made  by  a  vendee  in  s  mem- 
orandam  of  sale  after  It  has  been  signed,  by 
which,  if  valid,  its  scope,  as  evidence  araunst 
the  vendors,  would  be  enlarged,  is  a  material  al- 
teration, and  annnla  the  infltrnment  as  a  era- 
tract  and  as  evidence,  in  favor  of  the  vendee. 

(Syllabus  bj  the  Court) 

Appeal  from  court  of  chancery. 

Action  Charles  Qulnzd  against  Ohils- 
topher  A.  Schmidt  and  wife.  Decree  for  com- 
[dainant  and  defendants  appeal.  Reversed. 

BdCr.  Bradner,  for  appellants.  Mr.  Ziyoit,  for 
respondent 

DIXON,  J.  The  foUowlng  circumstances 
may  be  assumed  In  this  case:  That  Chris- 
topher August  Schmidt  and  Blizabeth,  bis 
wife,  were  the  owners  of  premises  No.  191 
Mapialne  street  in  the  cl^  of  Newark;  that 
Mr.  Schmidt  with  his  wife's  assent  author- 
ized Hlldebrandt  an  anctionea,  to  sell  the 
premises  at  auction,  and  that  on  July  24, 1895, 
the  auctioneer  accordingly  sold  the  same  to 
Charles  Quinzel;  that  on  July  25,  1895,  the 
auctioneer  and  Quinzel  met  in  a  lawyer's  of- 
fice, and  signed  a  writing,  of  which  the  fol- 
lowing Is  a  copy:  "Received  at  Newark,  N. 
J.,  July  25,  1895,  from  Charles  QulnzeV  one 
hundred  dollars,  as  the  first  paymoit  for  pur- 
chase of  premises  known  as  'No.  191  Maga- 
zine Street'  In  the  city  of  Newark,  N.  J.,  pur- 
chased by  htm  from  Schmidt  upon  the 

following  terms:  [Terms  stated.]  M.  Hllde- 
brandt, Auctioneer  ft  Agt  [L.  S.]  Charles 
Quinzel.  [L.  8.}"  It  is  also  proved  that  when 
this  writing  was  signed  the  auctioneer  believ- 
ed Mr.  Schmidt  to  be  the  sole  owner  of  the 
property,  regarded  himself  as  the  agent  of 
Mr.  Schmidt  alone,  and  signed  the  writing 
solely  on  his  behalf.  Shortly  afterwards  Mr. 
and  Mrs.  Schmidt,  In  presence  of  Mr.  Quinzel, 
declared  that  the  auctioneer  had  violated  bis 
instructions  as  to  the  price  at  which  he  was 
to  sell,  and  had  not  made  a  fair  sale;  and. 
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on  bdng  at&Bd  Qalnzel  to  execute  a  con- 
veyance,  thej  repudiated  the  transactloa 
Thereupon,  in  August,  1896,  Qulnzel  filed  a 
bill  for  specific  performance  against  Mr. 
Schmidt  alone;  but  subsequently,  on  his  coun- 
sel learning  that  the  title  was  in  both  hus- 
band and  wife,  that  suit  was  discontinued. 
In  November,  1895,  Qulmel  and  the  auctioneer 
met  in  the  office  of  Quinzel's  attorney,  and 
then  the  attorney  wrote  In  the  blank  which 
bad  been  left  In  tbe  body  of  the  Instrument, 
before  the  word  "Schmidt,"  the  words  "Chris- 
topher and  Elizabeth";  and  the  auctioneer, 
at  the  Instance  of  the  attorney,  wrote  at  the 
foot  of  the  Instrument,  immediately  above  his 
own  signatttre,  the  words  "Christopher  Au- 
gust &.  Elizabeth  Schmidt"  That  being  done, 
the  present  bill  was  filed  gainst  Mr.  and 
Mrs.  Schmidt  for  specific  performance. 

Tbe  defendants'  answer  having  denied  the 
existence  of  a  contract.  It  devolves  upon  the 
complainant  to  establish  Its  existence  by  some 
memorandum  or  note  thereof,  in  writing,  sign- 
ed by  the  defendants,  or  some  other  person 
them  thereunto  lawfully  authorized,  aa  re- 
quired by  section  6  of  our  statute  of  frauds. 
2  Gen.  St  p.  1602.  Conceding  that  the  auc- 
tioneer was  at  one  time  the  agent  of  the  de- 
fendants to  sign  such  a  memorandum  or  note^ 
and  that  his  authority  to  sign  for  them  (the 
vendors)  was  not  confined  to  the  time  of  sale, 
yet  It  is  Indisputable,  on  tbe  facts  stated,  that 
before  the  making  of  this  present  writing.  In. 
November,  his  authority  bad  been  actually 
revoked  by  the  d^endants,  and  the  fact  of 
ravocaUon  had  been  made  known  to  the  com- 
plainant The  agency  had  therefore  wholly 
ceased.  Browne,  St  Frauds,  §  353;  3  Am. 
&  Ei«.  Bnc.  Law  (2d  Ed.)  491;  Williams  v. 
Evans,  h.  B.  1  Q.  B.  352.  We  mast  therefore 
recur  to  the  Instrument  as  originally  signed, 
to  consider  whether  that  is  legitimate  evi- 
dence of  a  contract  such  as  the  complainant 
seeks  to  have  enforced.  Whai  that  writing 
was  signed  the  auctioneer  Intended  to  act  as 
the  agent  of  Mr.  Schmidt  alone,  and  to  bind 
only  him.  Whether.  In  view  of  thta  fact, 
parol  evidence  would  have  been  competent  to 
show  that  Mrs.  Schmidt  also  had  concurred 
In  anthorizing  him  to  act  as  auctioneer,  and 
80  to  charge  her  In  a  transaction  by  which 
the  agent  had  not  Intended  to  bind  her,  and 
had  intended  to  bind,  and  bad  had  authority 
to  bind,  a  different  principal,  is  a  question 
which  admits  of  some  doubt  But,  supposing 
such  proof  might  have  been  received  to  sup- 
plement the  writing,  the  alteration  made  in 
the  instrument  by  the  complainant's  agent, 
and  at  his  request  November,  was  certain- 
ly a  material  one.  When  signed,  the  writing 
did  not  Indicate  that  Mrs.  Schmidt  was  to  be 
bound  by  It  as  a  vendor,  nor  did  the  auc- 
tioneer then  Intend  that  the  blank  left  In  It 
should  be  60  filled  as  to  afl^ord  such  an  indica- 
tion. But  when  the  names  of  both  defend- 
ants had  been  Inserted  in  tbe  blank,  and  af- 
fixed at  the  foot  the  writing  became,  if  valid, 
the  complete  memorandum,  under  the  statute 


of  frauds,  to  estabUsh  tbe  fact  that  tbey  both 
wen  vendors.  The  alteration  coosldexaMj 
enlarged  the  scope  of  the  lustnunat  as  a 
means  of  evidence,  and  therefore  was  a  mate- 
rial one.  Having  been  made  by  the  other 
party,  the  complainant,  It  annulled  the  in- 
strument as  a  contract,  or  as  evidence  of  a 
contract  In  his  favor.  Hunt  v.  Gray,  35  N. 
J.  Law,  227;  Jones  v.  Orowley,  57  N.  J.  Law, 
222,  30  AtL  871.  Our  conclusion  Is  that  nei- 
ther the  writing  made  In  July,  nor  that  made 
in  November,  fumlBbes  such  evidence  of  the 
agreement  as  the  statute  of  frauds  requires. 
In  the  foregoing  it  may  seem  to  have  been 
assumed  that,  if  the  contract  had  been  doly 
proved,  It  would  have  been  enforced  against 
the  estate  of  the  married  woman.  But  it  Is- 
not  the  design  of  the  court  even  to  suggest 
any  opinion  on  the  qneetlon  whether,  when 
the  obligation  of  a  married  woman  to  convey 
her  lands  arises  merely  out  of  her  contract, 
a  court  of  equity  will  compel  her  to  perform 
it  The  decree  In  favor  of  the  complainant 
should  be  reversed,  and  his  bill  dismissed. 


(60  H.  J.  L.  M> 

DELASIELD  CONST.  CO.  v.  SAYRB  et  aL 
(OooTt  of  Brron  and  Appeals  of  New  Jersey. 

Nov.  15,  1897.) 
BqunT— SmoBoiHBiiT  op  Libhs— Pobuo  Ik* 

PROVBMBim. 

Suits  to  ascertain  and  enforce  tbe  Hens  giv- 
en by  the  act  of  March  80.  1892  (2  Geo.  St  p. 
2078),  must  be  brought  in  the  court  of  chancery. 
(Syllabus  by  tbe  Court.) 

Error  to  i^cult  cour^  Essex  coimty;  Chllds, 
Judga 

Suit  James  B.  Sajre  against  the  Dela- 
fleld  Construction  Company  and  others.  De- 
cree for  idalntiff,  and  defendant  Delafleld 
Construction  Company  brings  error.  Be- 

versed. 

Cortlandt  Parker,  for  plaintiff  in  error.  Ed- 
ward M.  Cc^e,  for  d^endants  In  error. 

DIXON,  J.  This  suit  Is  one  of  several 
bcDught  in  tbe  Essex  circuit  court  against 
the  plaintiff  In  error,  the  city  of  Orange,  and 
numerous  persons  having  claims  similar  to 
that  of  the  plaintiff  t>elow,  to  enforce  liens 
upon  a  debt  due  from  the  city  of  Orange  to 
the  plaintiff  in  error,  under  the  "Act  to  se- 
cure tbe  payment  of  laborers,  mechanics, 
merchants,  traders  and  persons  employed  up- 
on or  furnishing  materials  toward  the  per- 
forming of  any  work  In  public  Improvements 
In  cities,  towns,  townships  and  other  munici- 
palities In  this  state,"  approved  March  30, 
1892  (2  Gen.  St.  p.  2078).  The  chief  assign- 
ment of  error  questions  the  Jurisdiction  of 
the  circuit  court  the  contention  belc^  that 
the  act  confers  the  Jurisdiction  on  the  court 
of  chancery  alone.  On  examining  the  stat- 
ute, it  is  perceived  that,  while  it  provides  for 
a  civil  action.  It  does  not  In  explicit  terms 
declare  where  that  action  shall  be  brought. 
Nor  do  the  names  used  In  relation  to  the  pro- 
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«ednre  Indicate  the  appropriate  tribunal;  for, 
while  some  ot  them— e.  g.  "sainm<His,"  'lodg- 
ment"—point  to  coarta  of  law,  otboca— «.  g. 
"anawer,"  "appeal"— point  to  the  court  of 
chancery.  The  enactment  that,  when  sepa- 
rate actions  are  commenced,  the  court  In 
which  the  first  action  Is  toought  may  con- 
solidate them,  Is  more  significant,  because 
It  suggests  the  posslbllily  of  suits  being  In- 
stituted In  several  courts,  and  In  this  state 
there  Is  but  one  court  of  chancery.  But, 
since  there  Is  in  our  law  no  mode  provided, 
for  consolidating  actions  pending  In  different 
tribunals,  this  enactment  Is  futile,  and  should 
not  be  deemed  of  controlling  force,  as  an  In- 
dication of  the  legislative  purpose  with  re- 
gard to  the  court  whose  Jurisdiction  was  to 
be  Invoked.  It  Is  only  a  circumstance  to  be 
considered  in  the  Inquiry.  It  loses  some  of 
the  force  to  which  it  might  otherwise  be  en- 
titled when  we  discover  that  our  act  Is 
copied  almost  verbatim  from  a  statute  of 
New  Yorl£  (Laws  N.  Y.  1878,  c.  315),  where 
there  Is  no  court  of  chancery,  and  where  legal 
and  equitable  remedies  are  administered  by 
the  same  tribunals.  In  that  state  this  provi- 
sion may  have  had  a  sensible  meaning,  ev«i 
though  the  actions  to  be  brought  were  purely 
eQUitaUe;  and  it  appears  in  our  statute 
merely  because  the  copyist  laclced  either  the 
knowledge  or  the  forethought  needed  to  sug- 
gest terms  adapted  to  our  judicial  s^tem. 

The  safest  guide  for  ascertaining  the  tri- 
bunal in  which  the  legislature  designed  that 
the  right  given  by  this  statute  should  be  en- 
forced Is  to  be  found  by  considering  the  na- 
ture of  the  right  and  the  main  features  of 
the  remedy  proposed.  The  right  Is  one  grant- 
ed to  those  who  perform  labor  or  furnish  ma- 
terials in  the  making  of  a  public  Improve- 
ment in  any  of  the  mnnlclpalltles  of  this 
state,  and  it  consists  of  a  lien  upon  the  money 
In  the  control  of  the  municipality  due  or  to 
grow  due  for  such  Improvement  to  the  con- 
tractor who  owes  for  such  labor  or  materials. 
After  the  claimant  has  perfected  his  lien  by 
filing  due  notice  of  his  claim  with  the  proper 
officers  of  the  municipality,  he  is  to  enforce 
It  by  a  civil  action.  In  which  the  municipality, 
the  contractor,  and  all  persons  who  may  have 
In  like  manner  secured  Hens  on  the  same 
fund  are  to  be  made  defendants;  and  In  tliat 
action  the  court  is  to  determine  the  validity 
of  each  lien  claim,  the  amount  due  upon  It, 
and  the  amount  due  to  the  contractor  from 
the  municipality,  and  Is  to  render  Judgment 
directing  the  municipality  to  pay  over  to  the 
several  lienors  the  sums  found  to  be  due  to 
them  respectively,  so  far  as  the  fund  wlU 
go,  and  according  to  the  priority  prescribed 
by  the  act  The  statute  also  authorizes  the 
contractor  or  the  municipality  to  institute  a 
similar  action  for  the  determination  of  the 
claims,  bringing  before  the  court  all  persons 
Interested  In  the  disposition  of  the  fund. 
There  is  no  provision  for  a  personal  Judg- 
ment against  the  contractor  as  a  debtor,  but 
the  right  of  the  claimants  to  obtain  such 


judgments  against  him  In  other  actions  is 
expressly  preserved.  Such  snlts  as  this  stat- 
ute contemplates  are  unl^nown  in  courts  of 
the  common  law.  There  Is  a  slight  resem- 
blance between  them  and  proceedings  by  at- 
tachment, and  to  enforce  the  statutory  lira 
of  meclianlcs  and  material  men  against  real 
estate,  but  these  proceedings  are  much  sim- 
pler, and  are  brought  In  the  legal  tribunals 
by  express  direction  of  the  legislature.  On 
the  other  hand,  the  remedy  now  under  con- 
sideration comes  completdy  within  the  ordi- 
nary remedial  functions  of  the  court  of 
chancery.  One  class  of  cases  over  wlilcfa  its 
jurisdiction  extends  Is  thus  described  by  Pro- 
fessor Poraeroy:  "Those  cases  In  which  the 
relief  Is  not  a  general  pecuniary  judgment, 
but  is  a  decree  for  money  to  be  obtained  and 
paid  out  of  some  particular  fund  or  funds. 
*  *  *  They  assume  that  the  creditor  has, 
either  by  operation  of  law,  or  from  contract, 
or  from  some  acts  or  omissions  of  the  debt- 
or, a  Hen,  chaise,  or  incumbrance  ui>on  some 
fund  or  funds  belonging  to  the  latter,  either 
land,  chattels,  things  in  action,  or  even 
money;  and  the  form  of  the  remedy  requires 
that  this  Hen  or  charge  should  be  established 
and  then  enforced,  and  the  amount  due  ob- 
tained by  a  sale,  total  or  partial,  of  the  fund, 
or  by  a  sequestration  of  Its  rents,  profits,  and 
proceeds.  •  ♦  •  There  Is  also  another 
species  of  pecuniary  remedies,  closely  anal- 
ogous to  the  last,  and  dlCFering  from  it  only 
In  the  additional  element  of  a  distribution  of 
the  final  pecuniary  awards  among  two  or 
more  parties  having  claims  either  upon  one 
common  fund  or  upon  several  funds.  The 
final  relief  In  all  these  cases  Is  simply  pe- 
cuniary. The  amounts  to  which  the  dlfter- 
ent  parties  are  entitled  are  ascertained,  and 
are  obtained  by  a  dlBtrlbutlon  of  the  fund  or 
funds  upon  which  they  are  chargeable."  1 
Pom.  Eq.  Jur.  95.  The  aptness  of  this  de- 
scription to  the  case  In  hand  Is  clear,  and  we 
are  thereupon  led  to  the  conclusion  that  It 
was  the  purpose  of  the  legislature  to  have 
the  actions  which  this  statute  authorized 
brought  within  that  tribunal  where  such  ju- 
risdiction was  normally  exercised,  viz.  the 
court  of  chancery.  This  conclusion  is 
strengthened  when  we  notice  that  suits  un- 
der the  New  York  prototype  are  called  "ac- 
tions to  foreclose  Hens,"  and  are  tried  at 
special  term,— the  session  of  the  New  York 
courts  In  which  equitable  remedies  are  ad- 
ministered. Powers  V.  City  of  Yonkers,  114 
N.  Y.  145,  21  N.  E.  132.  The  judgment  of 
the  circuit  conrt  should  be  reversed. 


CAMDEN  FIRE  INS.  CO.  v.  REED  et  at. 

(Court  ol  Chancery  of  New  Jersey.    Nov.  8, 
1897.) 

MORTOIOBS— USL'RIOOS  LOAN— DeFBNSI   BT  PiJE- 

CBA8BR— PLEADINQ— IkRBOCLAR  FiLlMO. 

1.  A  mortgHge  was  tainted  with  usury,  where 
the  officer  of  the  coiporation  to  whom  it  was 
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giren,  who  eonsnmmated  the  loan,  deducted  a 
certain  sum  from  the  sum  for  whloi  sacb  mort- 
gage was  giTen,  as  such  act  of  the  officer  must 
be  Unpated  to  the  corporation  whom  he  rep- 
resented fn  Bach  transaction. 

2.  A  sabseguent  pardiaser  of  mortgaged  prop-^ 
erty  was  not  estopped  from  Interposing  the  de-' 
fense  of  nsnry  on  the  theory  that  the  full  amount 
of  the  mortgage  was  deducted  from  the  consid- 
eration paid  for  such  property,  where  it  did  not 
ai:^ar  that  the  conveyance  was  made  subject 
to  the  incumbrance  of  sudi  mortgage. 

3.  An  objection  that  the  answer  was  not  filed 
in  time  was  unavailable  where  no  motion  waa 
mode  to  strike  It  out  as  Irregularly  Sled. 

Bill  by  the  Camden  Fire  Insurance  Com- 
pany against  Joseph  D.  Reed  and  others  to 
foreclose  a  mortgage,  to  which  the  defense 
oi:  usury  was  int^poaed.  Decree  eliminating 
the  alleged  usury. 

John  Harned,  for  complainant  Norman 
Grey,  for  defendants. 


RGBD,  y.  C.  The  mortgage  in  question 
was  executed  March  12,  1875.  It  Is  proved 
that  ¥120  was  deducted  from  the  sum  of  f2,- 
000,  for  which  the  mortgage  was  given,  by 
the  officer  of  the  complainant  who  conaummat- 
ed  the  loan.  His  act  must  be  imputed  to  the 
corporation  whom  he  represented  in  the  trans- 
action. The  mortgage  was,  therefore,  tainted 
with  usury.  Nor  are  the  present  holders  of 
the  mortgaged  properly  estopped  from  inter- 
posing the  defense  of  usury.  It  Is  true  that 
on  November  12,  1884,  the  mortgaffor  convey- 
ed the  mortgaged  property  to  Washington  D. 
Reed,  and  he,  on  July  8,  1888,  conveyed  the 
said  property  to  Mary  A.  Reed,  the  wife  of 
the  mortgagor.  There  Is  nothiqg  In  the  case, 
however,  to  show  that  such  conveyances  were 
made  subject  to  the  incumbrance  of  this 
mortgage.  It  Is  upon  the  theory  that  the 
full  amount  of  the  mortgage  has  been  deduct- 
ed from  the  consideration  paid  for  the  pro[)- 
erty,  and  therefore  the  purchaser  should  not 
be  permitted  to  deduct  any  part  of  the  mort- 
gage again,  that  be  Is  estopped  from  setting 
np  usury.  I  am  constrained  to  hold  that  the 
defense  of  usury  Is  available  to  the  defend- 
ants, and  that  It  has  been  proved.  There 
should  be  a  decree  for  ¥1,880,  the  amount  ac- 
tually reserved.  From  this  should  be  deduct- 
ed Interest  on  the  $120  at  7  per  cent  from 
March,  1875,  to  March,  1895,-1.  e.  20  years.— 
which  amounts  to  |168.  To  It  should  be  add- 
ed Interest  on  $1,880  at  1  per  cent  from  1870 
to  1805,-1.  e.  16  years,— $300.80. 

In  respect  to  the  point  that  the  answer  waa 
flled  oat  of  time,  If  a  motion  had  been  made 
to  strike  out  the  answer  as  Irregularly  flled  I 
could  have  controlled  the  character  of  tbe  an- 
swer which  the  defendants  would  have  been 
permitted  to  file  out  of  time,  and  could  so  have 
compelled  the  defendants,  as  a  condition  to 
the  granting  of  such  leave,  to  tender  full  Inteir- 
est  upon  the  amount  actually  reserved  up  to 
date  of  the  decree.  No  such  motion  was 
made,  and  I  must  regard  the  answer  As  r^- 
ulor. 


HOBAN  T.  GBAt. 
(Court  of  Ghaneery  of  New  Jtrmj,   Nor.  1, 
1807.) 

Loan  Associations  —  Issoltbsct  —  Bokkowisg 

UbMBBH— KbLATIOM— MoKTOAGBU  PSOF- 

KRTT— Basis  roil  RBDSHPrioif. 

1.  Where  the  insolvency  of  a  loan  associatloD 
makes  it  impossible  for  a  borrowing  member  to 
continue  the  payments  of  interest  and  premium 
till  value  of  the  stock  equals  ^e  loan,  the  par- 
ties are  remitted  to  the  position  of  ordinary  lend- 
er and  Iwrrower. 

2.  As  the  basis  on  which  a  borrowing  member 
will  be  allowed  to  redeem  mortgaged  premises 
from  an  insolreot  loan  ossodation,  he  will  be 
charged  with  the  money  actaaUf  received,  with 
interest  thereon  to  the  time  of  the  insolveDcy. 
and  be  credited  with  tbe  interest  paid  on  the 
amoDot  received  and  the  invmiom,  and  with  in- 
terest calculated  on  the  installmeots  of  interest 
paid  on  account  of  the  premium  from  the  time 
of  each  payment 

BUI  by  Thomas  Moran  against  George  R. 
Gray,  receiver  of  the  Granite  State  Provident 
Associatioo,  to  redeem  mortgaged  property. 
Decree  for  complainant 

Shafer  &  UUler.  for  complainant  Howard 
W.  Hayes,  for  defendant 

REED,  V.  a  This  bin  is  filed  by  a  mort- 
gagor, who  gave  a  mortgage  to  the  Granite 
State  Provident  AFsoclatlon,  which  associa- 
tion has  become  insolvent,  to  redeem  the  mort- 
gaged property  from  the  Incimibrance  of  said 
mortgage,  by  the  paying  to  tbe  receiver  >,f  the 
Insolvent  company  of  the  sum  of  $300.  It  ap- 
pears from  the  pleadings  that  the  complain- 
ant on  April  15,  1^0,  gave  a  mortgage  to  one 
Monk,  to  secure  tbe  payment  of  $300  on  tbe 
15th  day  of  Aprtl,  1896.  It  appears  that  19- 
on  the  same  day  he  gave  another  mortgage 
upon  the  same  pn^ierty  to  the  Granite  State 
Provident  Association.  The  last  Instrument 
recited  that  the  mortgage  was  given  In  consid- 
eration of  the  sum  of  $150,  agreed  to  t>e  paid 
by  the  said  aasodation.  The  condition  of  the 
mortgage  was  that  the  complainant  sbooM 
pay  $2  a  month,  monthly  in  advance,  on  the 
15th  day  of  each  month,  on  each  of  four  shares 
of  the  stock  In  said  association,  until  said  stock 
should  be  worth  $200  per  share,  when  a  sat- 
isfaction piece  of  said  mortgage  should  be  de- 
llvoed  to  the  complainant  The  association, 
also  as  a  furtho:  consideration  for  the  mort- 
gage made  to  it,  covenanted  to  pay  the  Monk 
mortgage  and  have  the  same  canceled.  The 
assoelatkm,  before  the  maturity  of  tbe  Monk 
mortgage,  paid  to  iAortk  the  amount  due  upon 
his  mortage,  and  toe*  an  assignment  of  tbe 
same  In  Febmary,  1895.  It  appmn  that  the 
mortgagor  continued  to  pay  bis  92  per  month 
upon  his  shares  until  the  occnrrence  of  the  In- 
solvency of  the  company.  The  method  pur- 
sued by  tbe  association  In  conducting  its  busi- 
ness and  in  maUng  loans  upm'  mortgages 
was  set  out  In  the  opinion  delivered  In  the 
recent  case  of  Wehr  t.  Association  (N.  J.  Ch.) 
38  AtL  That  case  was  one  also  hi  whidi 
the  MU  was  flled  by  the  mortgagor  to  redeem 
his  mortgage.   It  was  then  held  that  be  could 
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redeem  upon  paying  a  sum  to  be  calculated 
apon  tjie  following  basis:  He  was  to  charge 
himself  witb  tbe  amount  actually  received, 
together  with  Interest  upon  said  sum,  and  he 
was  to  cretUt  himself  with  all  the  Interest  paid 
by  him,  on  accooat  of  the  money  so  received, 
as  well  as  upon  the  premium  deducted,  and  also 
with  interest  upon  tbe  Installment  of  interest 
paid  from  time  to  time,  on  account  of  tbe 
premium  from  the"  times  of  tbe  respective  pay- 
ments. In  that  case,  tbe  mortgage  which  the 
company  agreed  to  pay  off  was  one  already 
edstlog  when  tbe  second  mortgage  was  made 
to  tbe  association.  In  that  case  the  principal 
of  tbe  former  mortgage  remained  unpaid  at 
tbe  date  of  the  Insolvency  of  the  association. 
In  this  case  the  first  mortgage  was  made,  to 
Monk  simultaneously  with  the  mortgage  to 
tbe  association,  and  It  was  paid  for  hy  the  as- 
sociation previous  to  the  date  of  tbe  Insolvency 
of  the  association.  Now,  :t  was  held  In  the 
former  case  that  the  occurrence  of  Insolvencr 
prevented  tbe  execution  of  tbe  contract  ^tered 
into  between  the  mortgagor  and  tbe  associa- 
tion, according  to  the  terms  o^  the  agreement, 
and  that  thvefore  the  association  and  tbe 
mortgagor  were  remitted  to  tbe  position  of 
ordinary  lender  and  borrower.  The  borrower 
was  relieved  from  bis  obligation  to  further 
pay  $2  a  month  until  each  of  his  shares  should 
reach  the  value  of  $200;  and  tbe  association 
Was  relieved  from  its  covenant  to  pay  off  the 
•  outstanding  mortgage.  The  rule  thus  announ- 
ced applies  to  the  present  case.  The  mort- 
gagor, by  reason  of  the  insolvency  of  tbe  as- 
sociation, cannot  perform  his  covenant  to 
make  payments  upon  tbe  four  shares  for  tbe 
requisite  period;  and,  as  it  was  in  considera- 
tion of  this  that  tbe  association  covenanted 
to  pay  off  the  Monk  mortgage,  it  follows  that 
the  obligation  of  tbe  company  t)ecame  dis- 
solved by  tbe  failure  of  the  performance  of 
tbe  counter  covenant  of  the  mortea$:or,  In 
consideration  of  the  performance  of  which  the 
association  entered  Into  its  covenant  Tbe 
parties  therefore  must  be  remitted  to  tbe  posi- 
tion of  lender  and  borrower.  The  mortgagor 
must  be  charged  with  the  money  actually  re- 
ceived. He  actually  received  $140.  He  should 
be  charged  with  interest  upon  this  amount 
up  to  the  time  of  insolvency.  He  has  paid  In- 
terest upon  $S00.  A  part  of  this  is  refera- 
ble to  the  Monk  mortgage  of  $500;  a  part  to 
interest  upon  the  sum  actually  received,  and 
a  part  to  tbe  premium  of  $160,  deducted  at 
the  time  of  the  loan.  He  is  entitled  to  a  credit 
for  all  this  Int^st,  and  also  with  a  credit 
for  Interest  calculated  upon  the  Installments 
of  interest  paid  on  account  of  the  premium 
from  the  time  of  each  payment.  Upon  the 
payment  of  the  balance  remaining  as  the  re- 
sult of  a  calculation  made  upon  this  basis, 
the  mortgagor  will  be  entitled  to  redeem  from 
tbe  mortgage  held  by  the  association;  the 
Monk  mortgage  still  remaining  outstanding. 
That  mortgage,  now  held  by  the  association, 
stands  In  exactly  the  same  posture  as  If  held 
by  Monk,, and  must  be  paid  In  fulL   U  tbe 


amount  of  money  paid  by  the  aasodatloii  to 
Monk  when  It  took  an  asalgnment  of  the  Monk 
mortgage  shonld  be  cliarged  to  the  mortgagor 
as  money  paid  upon  bis  account,  and  the  lia- 
bility of  the  mortgagor  calculated  upon  the 
basis  of  charging  him  with  mon^  actually 
received  and  interest  thereon,  the  result  would 
be  exactly  the  same. 


(60  u.j.umy 
NEW  JERSBY  TRACTION  CO.  T. 
GARDNER. 

(Court  of  Errors  and  Ai^als  of  New  Jetavy, 
Nov.  17,  1887J 

InJUBT  to  PA9BBN0Blt— CoMTKIBUTOHT  NbOLI- 
QBSCB— ISSTRUCTlOSa. 

1.  It  Is  not  contributory  n^Iisence  per  ae  to 
alight  from  a  slowly-moving  horse  car,  and,  when 
personal  injury  and  a  snit  for  damages  result 
from  80  doing,  it  should  be  left  to  the  jury  to  de- 
terraioe,  from  all  tbe  evidence,  whether  the  prox- 
imate cause  of  tlie  accident  was  the  plaintiff's 
own  negligence,  or  a  want  of  proper  care  in  the 
control  and  management  of  the  car. 

2.  It  is  not  error  to  refuse  to  charge  that,  if 
the  jury  find  certain  facts  set  forth  in  the  r»- 

auest  to  be  true,  the  verdict  should  be  for  the 
efendant,  when  the  facts  formulated  in  the 
request  are  substantially  the  very  matters  in  dis- 
pute.   To  80  charge  wonld  be  a  tieq^ass  upon 
the  rights  of  tbe  jury. 
'.Syllabus  by  the  Court) 

Error  to  supreme  court 

Action  by  John  Gardner  against  tbe  New 
Jersey  Traction  Company  tor  personal  InJurlea. 
There  was  judgment  for  plaintiff  In  the  circuit 
court  which  was  affirmed  In  tbe  supreme 
court  Defendant  brings  error.  Affirmed. 

Depue  &  Parker,  for  plaintiff  in  error.  Rob- 
ert H.  McCarter  and  Samuel  Kallscb,  for  de* 
fendant  In  ^ror. 

NIXON.  J.  The  defendant  In  error.  In 
alighting  from  a  street  car  owned  and  operated 
in  the  city  of  Newark  by  the  plaintiff  in  er- 
ror, was  severely  injured,  and  recovered  dam- 
ages in  a  suit  in  the  Essex  circuit  court  The 
judgment  was  affirmed  In  the  supreme  court, 
and  Is  now  brought  here  for  review. 

Tbe  first  alleged  error  Is  tbe  refusal  of  the 
trial  judge  to  nonsuit  the  plaintiff.  Tbe  dec- 
laration In  tbe  case  alleged,  among  other 
things,  that  tbe  cause  of  the  plaintiff's  injury 
was  tbe  sudden  and  violent  movement  of  the 
car  from  a  slow  to  a  rapid  rate  of  speed, 
while  he  was  in  the  act  of  alighting,  by  which 
he  was  thrown  from  tbe  platform,  and  under 
tbe  wheels  of  the  moving  car;  while  the  plea 
of  the  defense  charged  that  the  plaintiff  was 
guilty  of  contributory  negligence,  by  the  care- 
less manner  in  which  he  alighted  from  tbe 
car,  and  that  no  previous  notice  had  been 
given  to  the  driver  ot  his  intention  to  leave 
the  car.  While  it  has  been  generally  held  that 
to  step  from  a  steam-railroad  car  going  at 
any  rate  of  speed  is  an  act  of  contributory  neg- 
ligence, sufficient  to  defeat  a  suit  for  dam- 
ages, it  is  as  well  settled  that  to  step  from  a 
slowly-moving  street  car,  drawn  by  horses,  is 
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not  negligence  pex  ae,  bnt  that  the  act  must 
be  cotasldered  la  connection  with  all  the  at- 
tendant facts  and  drciuustances.  From  the 
volumlnouB  testimony  In  this  case,  these  facts 
appear:  The  defendant  In  error  and  two  com- 
panions were  riding  along  Warren  street,  In 
Newark,  on  the  front  platform  of  a  street 
horse  car.  They  all  desired  to  leave  the  car 
at  First  street,  and  two  of  them  did  so  safe- 
ly, although  the  car  was  in  motion,  while 
the  defendant  In  error  met  with  the  accident 
before  stated.  He  Insists  that  he  notified  the 
driver  that  he  wished  to  get  off,  and  the  driver 
applied  the  brake,  and  "slackened  up."  One 
of  hlB  companions,  Gllroy,  also  testified  that 
the  bi^ke  was  applied  by  the  driver,  and  tbe 
car  "almost  stopped,"  as  he  got  off.  The  other 
companion,  Keegan,  who  alighted  at  the  same 
place,  says,  "The  car  slackened  up,  and  then 
gave  a  big  Jolt  ahead."  Tbe  defendant  in 
error,  In  numerous  repetitions,  both  in  bis  ex- 
amination and  cross-examination,  testified  that, 
when  he  saw  tbe  car  slackening  its  speed  and 
almost  coming  to  a  stop,  he  got  down  ujpon 
the  step  of  the  front  platform,  and  was  In  tbe 
act  of  getting  off  when  "the  car  shot  right 
ahead,  and  struck  him  on  tbe  left  shoulder," 
causing  the  accident  It  was  Insisted  that, 
from  tbe  plaintiff's  own  evidence,  he  had  not 
exercised  sufficient  care,  having  admitted  that 
be  stepped  from  the  platform  with  his  face  to 
the  side  of  the  street,  instead  of  the  direc- 
tion in  which  tbe  car  was  moving,  and  that 
he  made  conflicting  statements  as  to  his  man- 
ner of .  alighting,  and  that  there  was  other 
contributory  n^ligence.  Such  was  the  situa- 
tion of  the  case  when  the  plaintiff  rested,  and 
the  evidence  at  this  point  clearly  raised  a  dis- 
puted question  of  negligence  for  tbe  Jury. 
There  was  no  error  in  refusing  to  grant  tbe 
motion  to  nonsuit. 

The  second  error  assigned  is  tbe  refusal  of 
the  trial  Judge,  at  the  conclusion  of  the  evi- 
dence on  both  sides,  to  direct  a  verdict  for  the 
defendant.  We  fall  to  find  from  an  inspection 
of  tbe  testimony  for  the  defense  any  ground 
for  such  a  motion.  There  is  no  new  proof  as 
to  the  maimer  of  alighting  from  the  car,  nor 
Is  there  anything  which  tends  to  give  any  new 
Ifeht  as  to  whether  the  sudden  propulsion  of 
the  car  or  the  plaintiff's  own  negligence  was 
the  proximate  cause  of  tbe  accident  There 
were  witnesses  called  to  testify  that  the  de- 
fendant in  error  admitted  soon  after  his  ad- 
mission to  the  hospital  that  the  accident  was 
the  result  of  his  own  carelessness.  This  be 
denied,  and  there  were  others  who  testified 
that  his  condition  at  that  time  was  such  as 
to  make  bim  incapable  of  making  a  responsi- 
ble statement.  We  therefore  find  nothli^ 
which  would  have  warranted  the  trial  judge 
In  taking  tbe  case  from  the  Jury. 

The  third  assignment  of  error  Is  based  upon  a 
refusal  to  charge  that  "If  the  Jury  from  tbe 
evidence  found  that,  while  tbe  car  was  In 
motion,  the  plaintiff  attempted  to  alight  with 
bis  left  foot,  from  the  left-band  side  of  tbe 
car,  as  the  car  was  proceeding,  and  with  bis 


body  placed  at  right  angles  to  Uie  ffiimHl^ 
In  which  the  car  was  moving,  tbe  plaintiff  te 
guilty  of  contributory  negligence,  and  cannot 
recover."  There  was  no  error  In  refusing  to 
so  charge,  on  two  grounds:  First,  it  was,  in 
effect,  requesUog  the  Judge  to  Indicate  what 
conclusion  the  Jury  should  draw  If  they  found 
certain  facts  contained  In  the  request  to  exist, 
which  were  substantially  tbe  very  matters  in 
dispute,  and  concerning  which  the  evidence 
was  very  conflicting;  and,  second,  because 
tbe  correct  l^al  principle  whldi  tbey  should 
apply  to  all  the  evidence  in  the  case  on  tbe 
subject  of  negligence  had  been  given  to  the 
Jury.  The  learned  Judge  said:  "As  I  have 
stated  to  you  already,  the  act  of  leaving  a 
elowly-movlng  car  Is  not  per  se  a  negligent 
act,  but  It  Is  a  question  of  fact  for  the  jury 
to  determine,  In  view  of  the  evidence  hi  the 
case,  whetbd  the  act  of  tbe  plaintiff  in  leav- 
ing tbe  car  In  the  way  he  did  was  a  negligent 
act"  And,  again:  "If  it  was  a  negligent  act, 
then  It  was  an  act  contributing  to  his  Injury, 
and  y/o\M  disentitle  the  plaintiff  from  a  re- 
covery." 

The  fourth  and  fifth  assignments  of  error 
are  open  to  precisely  the  same  objections  we 
have  noted  in  respect  to  the  third,  and  that 
part  of  the  charge  of  the  judge  quoted  above 
covers  all  the  ground  which  the  court  could 
take  without  an  invasion  of  the  province  of 
the  Jury.  There  is  nothing  prejudicial  to  the 
plaintiff  In  error  in  tbe  refusal  of  tbe  Judge  to' 
adopt  the,  language  of  these  requests.  It  was 
merely  remandbig  the  whole  evidence  to  the 
Jury  to  be  dealt  with  by  them,  after  declaring 
tbe  legal  principles  which  should  guide  than 
In  their  ddlberations.  It  was  no  Implication 
to  them  that  they  should  not  find  the  facta  as 
pOErtnlated  In  the  requests,  but  merely  a  re- 
fusal to  Indicate  what  their  Inference  and  c<hi- 
clusl<Hi  must  be  from  such  facts.  It  Is  not  er- 
ror  in  any  case  to  refuse  to  adopt  the  exact 
language  of  s  request  to  charge  which  con- 
tains no  legal  principle  applicable  to  the  case. 

The  sixth  and  last  asslgnm^t  of  error  Is  a 
refusal  of  the  Judge  to  charge  that  "if  tbe 
Jury  believe  from  tbe  erldesice  that  the  plain- 
tiff, standing  on  tbe  front  platform,  intending 
to  leave  the  car,  and  requested  tbe  driver  to 
.  stop  tbe  car,  in  order  to  enable  him  to  alight, 
and  that  the  driver.  In  compliance  with  such 
request,  applied  the  brakes  for  the  purpose  of 
bringing  the  car  to  a  stop,  and  was  bringing 
the  same  to  a  stc^,  that  it  was  the  duty  of  the 
plaintiff  to  remain  upon  tbe  car  tmtll  it  came 
to  a  stop;  and  If  he  step  trom  the  platform  to 
the  street  before  It  came  to  a  stop,  and  while 
it  was  In  motion,  he  catmot  recover."  Tbia 
Is  practically  a  request  to  chaise  that  to  step 
from  a  elowly-movlng  horse  car  Is  contribu- 
tory negligence  per  se.  If  acceded  to,  It 
would  have  been  equivalent  to  directing  a  ver- 
dict for  the  defendant,  which  had  already 
been  refused.  In  that  part  of  the  charge 
above  quoted,  the  Judge  had  said  that  tbe  act 
of  leaving  a  slowly-moving  car  Is  not  per  se 
nefi^gence,  thus  submitting  to  tbe  Jury  wheth* 
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er  there  was  negligence  In  this  particular  case. 
The  fftcts  formulated  in  the  request  are  a  very 
accniate  summary  of  the  evidence  given  by 
the  plaintiff  below,  and  on  wlilch  this  case 
rested,  lacking  only  the  additional  allegation 
that  the  suddenly  Increased  speed  of  the  car 
while  alighting  caused  the  fall.  There  was 
no  error  in  refusing  this  request.  This  court 
has  held  that  It  Is  not  contributory  negligence 
per  se  to  step  from  a  slowly-moving  car,  and 
that  all  the  attending  circumstances  should  be 
left  to  the  Jury.  It  Is  also  the  law  as  held  in 
other  states.  IJnch  v.  Traction  Co.  (Pa.)  25 
AtL  621;  RaUway  Co.  v.  Mumford,  97  111.  660. 
We  find  no  error  in  the  record,  and  the  judg- 
ment should  be  affirmed. 


(tt  H.  J.  L.  IN) 

MAOOWAN  T.  HBTfiOPOZaTAN  lAm 
IN8.  CO. 

(Conrt  of  SSrrors  and  Appeals  ol  New  Jers^. 
Mot.  16, 1887J 

StATVTIS— COKBTRUOTION— ArPEAI.  FBOM  DlSTltlCT 

Court, 

1.  When  the  words  of  a  statute  are  clear,  and 
their  meaning  and  application  plain,  there  is  no 
room  for  judicial  oonstructioD. 

2.  "An  act  eonceniiae  .appeals  from  district 
coartB  in  this  state"  (P.  U  1892,  p.  267)  author- 
ices  an  appeal  from  a  judgment  rendered  by  the 
First  district  court  of  the  dtj  of  Newaric  for  a 
sum  hi  excess  of  $200. 

(Syllabus  bj  the  Conrt) 

Error  to  supreme  court 

Action  by  Mary  Magowan  against  the  Met- 
ropolitan Life  Insurance  Company.  From  a 
jQdgment  of  the  supreme  conrt  affirming  a 
judgment  of  the  court  of  common  pleas, 
plalDtifl  brings  error.  AfBnned. 

James  M.  Trimble,  for  plaintiff  In  error. 
Thoa.  M.  HcCarter,  Jr.,  for  defendant  In  er- 
ror. 

GARRISON,  J.  The  question  to  be  decid- 
ed Is  thus  stated  in  the  brief  of  the  plaintiff 
in  error: 

"Judgment  was  entered  October  31,  1893, 
in  the  First  district  court  of  the  city  of  New- 
ark, in  favor  of  the  plalntlft  In  error,  Mary 
Magowan,  for  the  sum  of  two  hundred  and 
eleven  dollars  and  seventy-two  cents  dam- 
ages, and  costs  of  suit,  taxed  at  thirty-nine 
dollars  and  fourteen  cents.  From  that  judg- 
ment the  defendant  appealed  to  the  Essex 
common  pie&a.  The  plaintiff,  claiming  that 
the  appeal  to  the  court  of  common  pleas  was 
null  and  void,  because  no  appeal  to  the  com- 
mon pleas  would  lie  from  the  judgment  of  a 
district  court  of  over  two  hundred  dollars  in 
amount,  applied  to  the  supreme  court  for  a 
mandamus  to  compel  the  district  court  to  Is- 
sue execution  on  her  judgment  against  the 
defendant,  but  the  snpreme  court  refused. 
McGowan  v.  Insurance  Co.,  67  N.  J,  Law, 
390,  30  Atl.  433. 

"The  appeal  being  tried  in  the  Essex  com- 
mon pleas  de  novo,  upon  new  i^eadings.  with 
new  proofs,  judgment  below  was  reversed, 
and  judgmmt  given  for  defendant  This 


judgment  of  the  common  pleas  was  removed 
into  the  supreme  court  on  a  writ  of  certiorari, 
and  the  supreme  court  affirmed  the  judgment 
of  the  court  of  common  pleas;  and  from  this- 
judgment  of  the  supreme  court,  affirming  the 
judgment  of  common  pleas,  the  plaintiff  now 
appeals  to  this  court" 

The  contention  of  the  plaintiff  in  error  Is 
that  the  court  of  common  pleas  was  without 
jurisdiction  to  entertain  this  appeal,  notwith- 
standing the  provisions  of  "An  act  concern- 
ing appeals  from  district  courts  In  this  state." 
P.  L.  1892,  p.  257.  The  pertinent  language 
of  this  statute  is  "that  from  any  Judgment 
obtained  In  any  district  court  established  by 
law  In  any  city  of  this  state,  whether 
general  or  special  statnte,  where  the  debt, 
dem&nd  or  matter  in  dispute  exclusive  of 
costs  be  for  a  sum  not  less  than  twenty-five 
dollars,  except  judgments  given  by  confes- 
sion, either  party  may  appeal,  both  as  to 
matter  of  law  and  fact  to  the  court  of  com- 
mon pleas  of  the  county." 

With  res[>ect  to  this  act,  counsel  for  the 
plaintiff  In  error  pointed  to  the  confusion  of 
previous  practice  introduced  by  the  sweeping 
nature  of  Its  provisions,  and  Indicated  some 
contingencies  in  which  the  results  were  deem- 
ed to  be  so  absurd  that  had  they  been  fore-^ 
seen  by  the  l^slatnre,  the  law  would  not 
have  been  enacted  In  its  present  form;  and 
from  this  basis  It  was  argued  that  the  ju- 
dicial department  should  nullify  the  legisla- 
tive action,  or  at  least  prune  It  into  sym- 
metry with  the  body  of  law  on  this  subject 

'The  same  contention  was  pressed  In  an 
e&iiier  outbranch  of  the  case  in  the  supreme 
court  The  language  of  the  opinion  In  that 
case  was:  "It  may  be  true,  as  argued,  that 
this  act  works  confnslon;  that  It  produces 
absurd  results;  that  it  never  would  have 
been  enacted  if  Its  consequences  bad  been 
foreseen'.  But  whence  arises  any  antborlty 
in  the  judicial  department  to  nullify  legisla- 
tive action  t)ecause  of  these  or  similar  rea- 
sons? Admitting,  without  examination,  the 
force  «f  al)  these  criticisms  of  the  act  it  still 
remains  as  ft  perfectly  plain  and  explicit  leg- 
islative mandate,  to  be  obeyed  accordingly 
until  it  Is  repealed  by  the  authority  that 
brought  it  inte  ^Istence."  McGowan  v.  In- 
surance Co.,  67  N.  J.  Law,  390,  30  Atl.  433. 

The  reasons  urged  In  this  court  against  the 
views  thus  expressed  have  not  prevailed,  or 
created  any  doubt  as  to  the  jurisdiction  of 
the  pleas  In  the  premises,  which  was  the  only 
question  argued  here. 

Upon  the  argument,  reference  was  made  to 
the  fact  that  this  cause  was  tried  without  a 
jury,  and,  as  one  of  the  assignments  of  error 
ascribed  this  result  to  the  statute  under  con- 
sideration, It  may  be  well  to  say  that  upon 
tikis  record,  which  shows  no  demand  for  a 
jury,  no  such  question  could  have  been  con- 
sidered, had  it  l)een  argued.  Joy  &  Seliger 
V.  Blum,  66  N.  J.  Law.  621,  26  Atl.  861. 

The  judgment  of  the  supreme  court  is  af- 
firmed. 
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<W  H.  J.  C  n) 

BTAN  T.  STATE). 
(Conrt  of  Brro»  and  Appeals  of  New  Jentj^ 
Nov.  ID.  18970 

Ckihixai.  Lav— Appul—  Hbcord  — Etidinob— 
SiHiuH  Crimes. 

1.  Id  onler  to  bring  a  review,  on  writ  of  er- 
ror in  a  criminai  cause,  within  the  st&tate  aa- 
thorizlng  the  retnm  witli  the  writ  of  "the  entire 
record  of  the  proceedings  had  upoa  the  trial," 
Buch  entire  record  mast  be  certified  by  the  trial 
court. 

2.  Illegal  evidence  wiU  work  a  reversal  except 
where  it  is  clear  that  it  cannot  have  harmed  the 
«xceptant 

8.  Com]^eDC7  of  proof  in  a  criminal  cause  of 
liie  commission  by  the  defendant  of  offfeneei  sim- 
ilar to  that  charged  considered. 

(Syllabus  by  the  Court.) 

Error  to  supreme  court. 

Michael  Ryan  was  convicted  of  dealing  in 
counterfeit  money.  The  conviction  was  af- 
firmed In  the  supreme  court  (36  Atl.  706), 
and  be  brings  error.  Beveraed. 

Bl.  H.  Koester  and  A.  Q.  Garretson,  for 
plalntUf  In  etror.  P.  W.  Stag&  ProBecutor 
of  tbe  Pleas,  for  tbe  State. 


COLLINS,  J.  Hlctaael  Byan  was  convict- 
ed In  tbe  court  of  general  Quarter  seasions 
of  the  peace,  of  the  county  of  Bergen,  upon 
an  Indictment  based  on  the  act  of  March  SO, 
1888  a  Gen.  St  p.  1097.  pL  2S4),  wblcb  In- 
dictment reads  as  follows:  "Bergra  County, 
to  wit:  The  grand  inqueet  of  tbe  state  of 
New  Jersey,  in  and  for  tbe  county  of 
gen,  npon  tbelr  respective  oaths,  present  tbat 
Michael  Ryan,  Kdward  Lyons,  and  Charles 
Adams,  late  of  the  townsliip  of  Union,  in 
the  said  county  of  Bergen,  on  the  seventh 
day  of  March,  in  the  year  of  our  Liord  one 
thousand  eight  hundred  and  ninety-five,  and 
on -divers  other  days  and  times  between  that 
day  and  the  twenty-fourth  day  of  May,  in 
tbe  year  one  thousand  eight  hundred  and 
ninety-five,  with  force  and  arms,  at  the  town- 
ship aforesaid,  in  the  county  aforesaid,  and 
within  the  Jurisdiction  of  this  conrt,  did 
keep  and  maintain  a  certain  bonse,  and  in 
tbe  said  luase,  on  the  said  day,  and  on  the 
said  other  d^s  and  times,  were  then  and 
there  unlawfully,  feloniously,  willfully,  cor- 
ruptly, and  with  evil  intent  engaged  In  a 
certain  Illegal  and  unlawful  scheme  and  de- 
vice, and,  in  furtherance  of  the  said  Illegal 
and  unlawful  scheme  and  device,  tbe  said 
Michael  Ryan,  Edward  Lyons,  and  Charles 
Adams  were  then  and  there  unlawfully,  will- 
fully, feloniously,  corruptly,  and  with  evU 
intent  engaged  in,  and  aiding,  assisting,  and 
abetting  in,  offering  and  purporting  to  ofTer 
for  sale,  exchange,  and  distribution  to  one 
Hugh  Mnlllns  and  divers  other  persons, 
whose  names  aro  unknown  to  this  grand  In- 
quest, certain  counterfeit  coin,  paper  mon- 
ey,  and  other  token  of  value,  commonly 
called  green  artldes,  green  coin,  paper  goods, 
bills,  green  paper  goods,  green  goods,  busi- 
ness that  Is  not  legitimate,  cigars,  and  green 


dgara,  contrary  to  ttie  form  of  tbe  statute 
In  such  case  made  and  provided,  and  against 
the  peace  of  this  state,  the  government  and 
dignity  of  the  8am&"  Upon  writ  of  errw 
the  supreme  conrt  afBrmed  such  convlc* 
tlon,  and  the  Judgment  of  aiDrmance  is  now 
before  this  conrt 

The  snflSclency  of  the  Indictment  Is  chaK 
lenged,  but  we  find  no  assignment  of  error 
permitting  ns  to  consider  that  question.  It 
Is,  Indeed,  assigned  for  error  tbat  tbe  ses- 
sions denied  a  motion  to  quash  for  insuffl- 
clency;  but  quashing  an  indictment  is  dl*- 
cretionary. 

We  are  asked  to  review  tbe  trial  under  the 
act  of  Hay  9,  1894  a  Gen.  St  p.  U54,  pL 
170),  which  enacts  that  "the  entire  record  of 
tbe  proceedings  had  upon  the  trial  ctf  any 
criminal  cause  may  be  returned  by  the  plam- 
tltf  in  error  therein  with  tbe  writ  of  error, 
and  when  so  returned  shall  form  a'  part 
thereof,  and  on  the  argument  such  entire 
record  shall  be  considered  and  adjudged  by 
the  appellate  court"  Tbe  language  of  this 
statute  is  not  technlcat  The  recwd  intend- 
ed is  a  written  history  of  the  proceedings  at 
the  trial.  Including  tbe  evidence  adduced. 
No  provision  is  made  fOr  authentication  of 
this  record,  unless  one  is  implied  1^  the  di- 
rection that  It  shaU  be  "returned."  A  fair 
construction  of  the  statute  Is  tbat  tbe  plain- 
tifT  may  cause  this  record  to  be  returned  by 
the  trial  court  It  certainly  must  in  some 
way  be  authenticated,  and  we  see  no  other 
satisfactory  way  than  by  that  conrf  s  certifi- 
cate. Proper  practice  would  seem  to  be  for 
the  plaintiff  in  error  to  require  In  bis  writ 
this  so-called  "record,"  which  will  naturally 
then  be  embraced  In  tbe  courts  return.  In 
the  present  case  there  was  furnished  merely 
a  written  stipulation  by  the  attorneys  that 
the  printed  book  contains  a  correct  report  of 
the  evidence  taken  at  the  trial  a^  copies  of 
the  exhibits.  We  regard  this  as  inanffident 
to  bring  the  statute  Into  operation. 

Tbe  dedslim  of  the  cause,  therefore,  must 
turn  on  the  bills  of  exception.  Tbe  supreme 
court  refused  to  consider  exceptions  to  testi- 
mony declared  in  tbat  court  to  be  "Kjfxe- 
benslble."  The  reason  given  for  such  re- 
fusal was  that  the  Inference  to  be  drawn 
from  the  several  bills  of  exceptions  must  be 
that  tbe  defendants  objections  were  made 
to  the  questions  and  answers;  L  e.  to  an- 
swers that  were  responsive  to  Illegal  ques- 
tions, to  which  no  objection  was  made  at 
tbe  time  of  asking.  If  such  most  be  tbe  In- 
ference, tbe  conclusion  of  the  court  was  cor- 
rect; but  we  think  that  too  narrow  a  view 
was  taken  of  the  bills  of  exception.  A  tran- 
script of  the  evidence  had  been  prepared  In 
advance  of  signing  the  exceptions.  In  it 
appeared.  In  each  case  of  admission  of  al- 
leged Illegal  evidence,  the  question  or  offer, 
an  objection  seasciubly  taken,  the  ruling  of 
the  court  &  brief  note  of  exception,  and  then 
the  answer.  In  some  cases  there  was  not 
sufficient  space  to  write  and  sign  the  formal 
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exeeptknu.  and,  Sn  ot&vr  to  bare  tbem  eeiv 
tffiedt  nqtarate  b1^  were  prepared,  recit- 
ing In  eacb  case  that  the  defendant  had 
prayed  exception  to  tbe  admission  of  the 
question  and  answer  or  other  evidence  stat- 
ed; which  slip  was  pasted  In  the  margin  of 
tibe  transcript  at  the  proper  place,  and  sign- 
ed and  sealed  by  the  judge.  In  the  supreme 
court  ttiese  slips  were  considered  as  some- 
thing apart  from  Uie  transcript  to  which 
they  were  affixed,  and  aa  the  sole  evidence 
of  the  exceptions.  As  explanatory  of  the' 
conrt^B  ruling  that  the  ohjectlons  came  after 
the  answers,  It  was  said:  **Our  conclusion  In 
this  respect  la  necessarily  based  upon,  the 
biHs  of  exception  signed  by  the  court  be- 
low. Where  such  bills  state  the  coiMe  of 
the  trial  dICFerently  from  the  printed  copy  of 
the  steoograpber's  notes  (as  Is  the  case  In 
this  paper  book),  the  appellate  court  relies 
exclusively  upon  the  certificate  of  the  Judi- 
cial officer."  We  think  that  the  bUIa  of 
exception  drew  to  themselves  all  appropri- 
ate matter  to  which  they  were  affixed,  and 
Qkat  their  recitals  were  only  intended  as 
condensation.  We  have  therefore  consider- 
ed the  evidence  forming  the  subjiect  of  the 
exceptions.  We  agree  with  the  view-  ex- 
pressed In  the  supreme  court,  that  It  was  lUe- 
gal,  and  we  bold  that  Its  admission  most 
work  a  reversal  It  was  said,  obiter,  In  the 
supreme  court,  that  the  legitimate  proofs 
established  a  case  upon  which  the  judgment 
could  safely  rest,  and  that  it  was  difficult  to 
believe  that  the  'irrelevant  and  Inconse- 
quential narrations"  wrongly  admitted  In 
evidence  could  have  harmed  the  defendant; 
but,  on  error,  reversal  is  required  if  it  appear 
Oiat  the  Illegal  evidence  may  have  .been 
harmful.  Ruckman  r.  Berghols,  87  M.  J. 
law.  437,  441. 

We  cannot  be  sure  that  the  Jury  would 
have  found  the  legitimate  proof  sufficient. 
It  was  quite  meager,  consisting  mainly  of 
testimony  that  the  defendant  had  hired  the 
premises  where  the  unlawful  practices  were 
pursued,  and  had  been  seen  there  on  a  few 
occasions.  This  was  supplemented  by  the 
narrations  of  a  United  States  post-office  In- 
spector of  the  methods  of  different  gangs, 
as  he  called  them,  engaged  In  schemes  like 
those  charged  In  the  indictment  In  this  case, 
and  particularly  those  of  the  "Ryan  gang,*' 
of  which  the  defendant  was  assumed  to  be 
the  head.  He  produced  letters  and  circulars 
received  through  the  mails,  and  these  were 
admitted  in  evidence.  His  testimony  on 
these  subjects  was  altogether  hearsay.  He 
was  also  permitted  to  testify  to  a  particu- 
lar offense  of  the  character  charged  In  the 
indictment,  committed  at  South  Bethlehem, 
Pa.,  In  which  he  Identified  the  defendant  as 
participating.  The  general  rule  Is  that  the 
state  may  not,  for  the  purpose  of  showing 
that  a  defendant  would  be  likely  to  commit 
the  crime  charged  against  him,  prove  that 
he  had  committed  other  crimes,  although  of 
like  nature.  Oark  t.  State,  47  N.  J.  Law, 
8SA.~43 


556^  558,  4  AtL  827. -Vfim  ttas  trial  of  a 
person  for  one  crimes  evidence  that  be  has 
been  guUty  of  other  crimes  Is  irrelevant 
There  are  exceptions  to  this  rule,  most  of 
which  are  well  snmmarlsed  by  Mr.  Justice 
Dixon  In  the  case  of  State  v,  Raymond,  53 
N.  J.  Law.  2G0,  264^  21  AtL  32&  The  testi- 
mony now  being  considered  comes  viithin 
none  of  them,  nor  withia  any  other  that  I 
have  been  able  to  find.  The  Judgment  of 
the  Bergen  sessions  and  that  of  the  supreme 
court  affirming  it  must  be  reversed. 


(W  N.  J.  L.  BT>) 

ROHR  v.  ffTATEL 
(Court  of  Errors  and  Appeals  of  New  Jersir. 
Nov.  16. 1897.) 
FoBGSBT— What  Cox8Titute8— Intb:»t  — Isdiot- 

HBKT — ALTSRATlO:f  OF  InSTRUMBIVT. 

1.  Where  two  Joint  executors  have  monev  of 
their  testator's  estate  on  depoidt  Id  baok.  ■waUdi 
it  is  agreed  AtU  not  be  drawn  except  upon  the 
dieck  of  both  of  the  execntors,  and  one  of  them 

Srocures  his  co-executor  to  sign  checks  upon  the 
ank  drawn  to  the  order  of  certain  creditors  to 
pay  claims  against  the  estate,  and  after  receiv- 
ing them  for  the  purpose  of  attaching  his  own 
signature,  and  delivericg  the  same  to  the  cred- 
itors, adds  his  own  signature  thereto  as  execu- 
tor, and  erases  from  the  bod^  of  .the  diecks  the 
names  of  the  payees,  and  whtes  therein  bis  own 
name  indlviduauy,  and  draws  the  money  from 
the  bank,  and  then  settles  with  the  several 
payees  at  a  less  sum  than  their  actual  demands, 
and  applies  the  difference  to  his  own  use,  the  ex- 
ecutor profiting  by  such  acts,  if  done  with  in- 
tent to  defraud,  is  gaDty  of  the  crime  of  forgery. 

2.  It  can  make  no  diff««nce  to  the  legal  char>- 
aeter  of  the  offense  whether,  In  point  of  time, 
soeh  executor  mains  the  foiged  alterations  tro- . 
on  the  checks  before  or  after  he  thus  appends 
hie  signature  thereto  as  a  joint  drawer,  provided 
these  seTeral  acts  w»e  bat  parts  of  one  trans- 
actioo,  done  with  the  common  latent  to  defraud. 

3.  Since  the  enactment  of  section  60  of  the 
"Criminal  Procedure  Act  (1  Gen.  St  p.  1130),  it 
Is  no  longer  necessary,  in  cases  of  forsery,  to  al- 
l^e  in  uie  Indictment  or  prove  on  the  trial  an 
intent  to  defraud  any  particnlar  person;  it  Is 
sufficient  to  allege  and  prove  that  the  forgeiy 
was  committed  with  an  intent  to  defraud. 

4.  It  is  no  def«ise  to  a  foigeiy  committed  by 
alterations  in  an  instrument  that  there  was  no 
special  attempt  to  conceal  such  alterations,  and 
that  they  were  plain  to  be  seen;  the  rule  being 
that  if  a  signed  writing,  which  is  forged,  he  in- 
tended to  lie  taken  as  troe,  and  m&ht  be  so 
taken  by  ordinaiy  persons.  It  Is  sofflcfaiL 

(Syllabus  bj  the  0>urL) 

Error  to  supreme  court 

Joseph  A.  Rohr  was  convicted  of  forgery. 
The  conviction  was  affirmed  In  the  supreme 
court,  and  be  brings  &rTOT.  Affirmed. 

Samnei  Katlscb,  for  idalntlff  In  error.  Ijonis 
Bood,  tat  tbe  State. 

HEXDRICKSON,  J.  The  plalnUff  hi  error 
was  convicted  of  the  crime  of  forgery  In  tbe 
Essex  quarter  sessions  on  February  14,  1894. 
A  writ  of  error  was  taken  by  him,  removing 
the  conviction  to  tiie  supreme  court,  where  the 
Judgment  below  was  affirmed,  and  ftY)m  the 
latter  Judgm^t  the  plaintiff  took  a  writ  of  tX' 
ror  to  this  court  The  errors  assigned  arise 
upon  an  excei^lmi  tak«  In  the  court  of  quarter 
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aenkms  upon  tbe  court's  refusal  to  quash  the 
Indictment,  and  upon  ^eepUona  to  the  charge 
of  the  court  and  Its  refnsal  to  charge  as  re- 
quested. But  the  controversy,  as  presented 
by  counsel  of  the  plaintiff  In  ernjr,  Is  nar- 
rowed down  to  a  single  point,  and  that  Is 
whether  the  acts  alleged  to  have  been  commit- 
ted by  the  plaintiff  In  error  constitute  the 
crime  of  foi^ry. 

To  understand  tbe  merits  of  this  controTer- 
sy,  a  brief  redtal  of  the  facts  Is  necessary. 
The  plaintiff  In  error  ancl  one  Charles  F.  Herr 
were  the  executm  of  the  estate  of  Anna  Wlch- 
man,  deceased.  They  had  deposited  moneys 
belonging  to  the  estate  in  their  joint  names, 
as  sncta  executors,  in  a  banking  Institution 
known  as  the  Elddi^  Title  &  D^oslt  Com- 
pany, at  Newarlc,  N.  J.;  ai^  it  was  agreed  that 
no  fibect  drawn  upon  such  account  should  be 
valid  without  the  signatures  of  both  of  the  ez- 
eoutors.  The  proofs  show  that  the  estate  was 
Indebted  In  tbe  following  amounts  to  tbe  tal' 
lowing  persons,  who  had  filed  claims,  to  wit: 
To  Dr.  Glatzmeyer,  954;  to  Daniel  Xeldlnger, 
¥5.78;  and  to  J.  H.  Mersfdder,  911.06.  The 
plaintiff  In  error  drew  diecks  dated  Jmie  30. 
1S92.  to  the  order  of  these  several  parties,  up- 
on the  bank,  for  the  above  amounts,  respec- 
tlYtsky,  due  then^  and  procured  the  signature 
th^to  of  his  co-ezecntor.  ^tb  ftese  diecfes 
In  his  possessiMi,  the  plaintiff  In  emv,  on  Qie 
same  day,  wlOiont  the  consent  or  knowledge 
of  bis  co-executor,  erased  ChereChnn  tbe  names 
of  the  aeveol  payees,  and  wrote  hla  own 
name  as  payee  In  eadi  of  .  tbe  three  checks, 
and  t>efore  or  afto*  such  alteration  (whethar 
before  or  after  does  not  dearly  appear)  he 
wrote  bis  own  name  to  the  checks,  as  mie  of 
said  executws,  above  the  signature  of  the  co- 
executor,  and,  having  Indorsed  said  checks, 
presented  them,  so  signed  and  alter;^  to  the 
ban^  and  drew  therefrom  tbe  several  amonnts 
named  therein.  With  Oie  moneys  thiis  in 
hand,  the  plaintiff  In  error  afterwards  made  a 
settlonent  with  the*orI^nal  payees  of  the 
chedcs,  at  amonnts  less  Cban  the  face  of  the 
original  dalnw.  The  case  also  shows  that  the 
plaintiff  in  error  filed  an  account,  aa  executor 
of  said  estate,  with  tbe  surrogate  of  Ess^ 
county,  on  December  14,  1892.  In  which  he 
craved  allowance  for  tbe  full  amount  of  these 
several  claims,  without  giving  any  credit  what- 
ever to  the  estate  fw  the  amounts  deducted 
by  the  dalmants  on  settlemoit  It  will  thus 
be  Heen  that  the  plaintiff  In  error  jvofited  by 
these  .transactions  to  the  extcmt  of  Qie  differ- 
enee  between  tbe  amount  of  the  checks  as 
originally  drawn  and  ttie  amount  of  the  pey- 
ments  actually  made  to  the  claimants  In  effect- 
ing a  settlement  with  them.  Each  of  these 
transactfons  was  made  fbe  basis  of  an  Indict- 
ment, and  the  three  Indictments  were  tried  to- 
gether. 

The  point  In  controversy  comes  up  tar  re- 
view under  an  exertion  to  that  part  of  the 
charge  where  the  trial  judge  says:  "For  the 
purposes  of  this  case,  I  charge  tbe  jury  that 
Ihe  altwatlon  of  the  checks  made  by  the  de- 


fendant. In  tbe  manner  which  has  been  admit- 
ted and  proven  before  this  jury  in  these  sev- 
eral cases,  amounts  to  a  forgoy,  provided  the 
jurors  find,  as  a  matter  of  &ct,  the  alterations 
were  made  with  an  Intent  to  defraud  the  payee 
of  the  check  or  the  estate  of  which  he  was 
an  executor."  And  it  is  further  raised  on  ex- 
ceptions to  the  court's  refusal  to  charge  tbe 
proposition,  which  was,  In  substance,  that  the 
state  had  failed  to  establlsb  that  the  defendant 
had  committed  any  of  the  offenses  charged 
against  him  in  the  Indictments.  In  su[^rt  of 
these  allegations  of  oror,  counsel  has  insisted 
that  the  admitted  t&cts  and  proofs  fall  to  es- 
tablish the  crime  of  forgoy;  that  the  essential 
element  ot  tnmA  of  a  cboiacter  such  as  to 
amount  to  a  cheat  at  common  law  Is  lacking; 
and,  consequmtly,  that  there  could  be  no  legal 
conviction.  His  argument  In  support  of  this 
contention  was.  In  brief,  that  the  estate  had 
paid  on  these  checks  no  more  Qian  the  original 
indebtedness;  that  the  funds  upon  which  the 
checks  were  drawn  woe  the  joint  and  separate 
funds  of  the  executOTs;  each  owned  the  whole 
at  law;  that,  In  erasing  tbe  named  of  tiie 
payees  and  snbstltnting  In  their  places  the 
name  of  the  plaintiff  In  oror,  there  was  no  at- 
tempt made  to  conceal  the  erasure;  It  was 
plahi  to  any  one  wbo  took  the  trouble  to  1oo3l; 
that  there  was  no  claim  that  false  representa- 
tions had  been  made  or  any  deceptiut  prac- 
ticed to  induce  the  payees  to  take  a  leas  sum 
than  was  due  them;  that  tta^  estate  was  not 
liable  to  pay  any  more,  and  did  not  pay  more, 
than  was  honestly  and  justly  due  to  the  payees 
of  the  checks;  that  It  was  a  matter  wholly 
wlthhi  the  volition  of  the  payees  wheOur  to 
accept  a  less  sum  than  was  due  them  or  not; 
that  It  was  clear  that  the  plaintiff  profited  by 
the  transactions,  and  vraa  gnil^  of  a  breach 
of  tmst  in  not  giving  the  estate  Uie  bmeflt  of 
the  transaction,  but  that  It  was  Imposrible  to 
see  how  any  fraud  could  be  Inferred  from  the 
change  of  Uie  names  of  the  payees;  that  the 
bank  could  not  be  defrauded  by  the  transac- 
tions; the  estate  owed  the  money  justly,  and 
It  was  no  fraud  on  It;  and  the  creditors  re- 
ceived the  amounts  tbey  did  In  full  satisfaction 
of  their  claims. 

In  examining  Ibe  question  thu6  raised^  ref- 
erence  should  be  bad  to  a  familiar  precept  of 
criminal  law,  which  Is  that  "it  is  forgery  to 
fraudulently  alter  any  port  of  an  instrument 
when  the  alteration  is  capable  of  working  in- 
jury to  another.  Thns,  It  is  forgery  to  alter 
the  dates,  names^  or  any  other  material  parte 
of  an  Instrummt  when  tbe  Bdteratlon  gives  it 
a  new  operation."  1  Whart  Or.  Law,  677. 
Our  own  statute  (section  235  of  the-  "Crimes 
Act";  1  Oen.  St  p.  1002)  makes  It  a  high  mis- 
demeanor to  falsdy  make,  alter,  forge,  or 
counterfeit,  ete.,  among  the  other  Instrumoits 
named,  a  check,  with  intent  to  prejudice  in- 
jure, damage,  or  defraud  any  person  or  per-, 
sons,  body  politic  and  corporate.  That  the 
checks  in  question  were  altered  In  a  material 
part  will  not  be  disputed.  Nor  will  it  be 
contended  but  that  the  alterations  were  false- 
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I7  made,  since  the  word  "falady,"  need  1b 
BDCh  connection.  Implies  tbat  tbe  paper  or 
writing  so  altered  Is  false,  not  genuine,  fictl- 
tloDS,  not  a  true  writing,  or  writing  wbich  Is 
tlie  counterfeit  of  sometlilog  which  la  or  has 
been  a  genuine  writing,  or  one  which  pur> 
ports  to  be  a  genuine  writing  when  it  is  not. 
State  T.  Young,  46  N.  H.  270,  cited  In  9  Enc. 
Pi.  &  Prac.  557.  But  the  material  inquiry  is, 
were  the  alterations  made  with  intent  to  de- 
fraud, as  charged  In  the  Indictments?  It 
may  be  observed  here  that  the  settled  doc- 
trine of  the  common  law  1b  that,  though  the 
iQtention  to  defraud  is  an  essential  to  the 
completion  of  the  offense,  jet  It  Is  not  neces- 
sary to  show  that  the  prosecutor  was  actual- 
ly defrauded.  If  the  jury  can  Infer  from  the 
circumstances  that  it  was  tbe  defendant's 
intention  to  defraud  the  party  averred, 
known  or  unlinown,  there  being  an  apparent 
possibility  of  fraud,  it  is  sufficient  to  satisfy 
such  allegation  in  the  indictment.  1  Whart. 
Cr.  Utw,  713.  And,  under  section  60  of  our 
"Criminal  Procedure  Act"  (1  Gen.  SL  p.  1130), 
It  Is  no  longer  necessary,  In  cases  of  forgery, 
etc.,  to  allege  In  the  lodlctmeut  the  name  of 
the  person  intended  to  be  defrauded,  nor  on 
the  trial  to  prove  an  Intent  on  the  part  of 
tbe  defendant  to  defraud  any  particular  per- 
son; It  is  sufficient  to  allege  and  prove  tbat 
the  defendant  did  the  act  charged  with  an  in- 
tent to  defraud. 

Applying  these  principles  to  tbe  case  in 
tiand,  was  there  evidence  of  acts  and  circum- 
stances from  which  tbe  Jury  could  infer  that 
tbe  false  and  forged  alterations  of  tbe  checl£S 
In  question  were  made  with  Intent  to  de- 
fraud some  person  or  persons,  and  tbat  there 
was  at  the  time  an  apparent  possibility  of 
fraud  as  a  consequence  of  the  acts  complain- 
ed of.  The  evident  effect  of  these  forged 
alterations  was  to  give  an  entirely  new  opera- 
tion to  the  checks  in  question,  making  them 
a  means  of  transfer  of  the  funds  of  the  es- 
tate, not  to  its  creditors,  as  Intended,  but  to 
tbe  pocket  of  the  accused.  That  such  diver- 
sion of  these  funds  created  an  apparent  pos- 
sibility of  fraud  tbat  did  not  exist  before,  I 
think,  must  be  admitted.  Tbe  effort  of  coun- 
sel to  avert  such  a  conclusion  by  his  sugges- 
tion that  tbe  funds  upon  which  the  checlcs 
were  drawn  were  in  fact  the  joint  and  sep- 
arate funds  of  the  ^ecutora,  and  tliat  each 
owned  tbe  whole  In  law,  falls  because  the 
principle  of  joint  and  several  control  by  ex- 
ecutors over  the  estate  of  a  decedent  does  not 
apply  after  the  estate  has  been  converted 
into  money,  and  jointly  deposited,  as  was 
the  case  here.  The  doctrine  Is  that  there 
may  be  a  contract  between  joint  executors 
concerning  the  funds  of  the  estate  and  their 
management;  and  that  they  may  keep  the 
funds  so  that  both  or  all  the  executors  exer- 
cise control  and  supervision  thereof  together; 
and  that,  when  this  is  the  caSe,  any  person 
dealing  with  them  is  bound  to  recognize  their 
joint  title.  Thus,  If  they  open  a  joint  ac- 
count with  a  tianker,  both  must  unite  In  ft 


receipt  or  check  In  order  to  dlscha^  blm. 
Schouler,  Bx'rs,  401.  De  Haven  t.  Wllllama, 
80  Pa.  St  4Sa  Here  was  the  joint  deposit, 
and  the  contract  as  well,  to  the  effect  tbat  no 
check  should  be  valid  without  the  signatures 
of  both  executors.  It  follows,  therefore,  that 
the  accused  had  parted  with  all  right  or 
claim  to  the  exclusive  use  or  control  of  the 
funds  so  deposited,  and  that  he  had  no  more 
right  than  a  stranger  to  thus  transfer  a  part 
of  theee  funds  to  himself  by  forged  altera- 
tions of  the  checks  with  which  he  was  in- 
trusted. With  the  money  thus  unlawfully 
diverted  Into  the  hands  of  the  accused,  there 
was  nothing  but  his  own  volition  to  prevent 
an  embezzlement  or  devastavit  of  the  whole. 
Tbat  he  chose  to  settle  with  the  original 
payees  of  tbe  checks  at  a  less  sum  than  their 
real  claims,  and  to  convert  to  bis  own  use 
only  a  portion  of  the  funds,  does  not  alter  the 
principle  involved.  It  being  in  proof  that 
tbe  accused  himself  drew  tbe  checlcs  to  tbe 
order  of  these  creditors  of  the  estate,  and 
then,  having  obtained  the  signature  of  bis 
co-executor  thereto,  on  the  same  day  made 
the  forged  alterations,  and  drew  the  money 
thereon  from  tbe  bank,  and  that  he  filed  his 
sworn  account  as  executor  a  few  montlis 
later,  in  which  he  craved  allowance  for  the 
full  amounts  of  the  checks  as  if  paid  to  the 
creditors,  there. was  certainly  evidence  from 
which  the.  jury  might  reasonably  find  ,tbat 
the  accused  made  tbe  forged  alterations  In 
the  checks  with  intent  to  defraud. 

The  suggestion  that  there  was  no  attempt 
to  conceal  the  erasure— that  It  was  plain  to 
any  one— is  no  defense  in  this  case.  Tbe  al- 
teration was,  at  least,  successful  In  Its  object; 
and  tbe  rule  of  law  in  that  particular  Is  that 
it  is  sufficient  to  constitute  tbe  crime  if  a 
signed  writing  which  is  forged  be  intended  to 
be  taken  as  true,  and  might  be  so  taken  by 
ordinary  persons.  8  Greenl.  Ev.  105;  2  Euss. 
Crimes,  348-350,  and  cases  cited.  Or,  as  Jus- 
tice Ford  expressed  it  in  State  t.  Robinson, 
16  N,  J.  Law,  610,  in  speaking  of  an  altera- 
tion: "Nice  observers  might  detect  the  falsi- 
fication by  holding  It  up  to  the  light,  but  that 
does  not  justify  tbe  forgery.  The  law  is  to 
protect  tbe  mass  of  society,  and  it  matters 
not  if  a  few  knowing  men  are  safe." 

It  was  further  insisted  for  tbe  plaintiff  In 
error  that,  when  the  checks  came  to  his 
hands,  they  bore  tbe  signature  of  his  co-exec- 
utor alone,  and  were  of  no  validity  until 
signed  by  the  other  executor;  that  the  altera- 
tions occnrred  when  the  checks  were  in  this 
Invalid  condition,  and  could  not,  therefore, 
constitute  the  crime  of  forgery.  Not  admit- 
ting that  such  an  Instrument  could  not  be  th* 
subject  of  forgery,  it  is  plain  that  8U<di  in- 
validity, if  It  existed,  could  be  no  defense  in 
this  case;  for,  as  a  part  of  the  same  trans- 
action, the  plaintiff  in  error  did,  in  fact,  at- 
tach bis  signature  to  these  checks;  and,  even 
if  this  act  were  done  after  the  alterations, 
the  plaintiff  in  error  thereby  sanctioned  and 
adopted  the  forged  alterations  be  had  made, 
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and  gave  them  their  fnudalent  operation  and 
effect.  The  checks  thereby  undoubtedly  be- 
came forged.  The  second  counts  In  the  In- 
dictments, charging  the  uttering  of  these 
forged  Instrnments,  were  sustained  by  the 
act  of  the  accused  In  drawing  the  money  upon 
them  at  the  bank.  I  mean  to  say  that  these 
acts  constitute  forgeries  and  the  uttering  of 
forged  paper,  provided  they  were  done  with 
Intent  to  defraud;  and  the  question  of  -Intent 
having  been  properly  submitted  to  the  Jury, 
as  before  stated,  the  result  Is  that  there  Is  no 
error  In  this  part  of  the  record.  My  concln- 
slon  Is,  after  a  careful  consideration  of  the 
whole  case,  that  the  JndgmMit  below  should 
be  affirmed. 


(flO  N.  J.  Ik  4M) 

STATE  (FEniQTJSON,  Prosecutor)  BOABD 
OF  CHOSEN  FREEHOLDERS  OF 
PASSAIC  COUNTY. 
(Supreme  0>art  of  Mew  Jersey.    Not.  8»  1887.) 

CODHTIIS— LOOATIOH  OF  BhIOOBB— IlITSBFBHBllOa 

BT  COOHT. 

The  location  of  a  bridge*  the  character  of 

Its  construction,  and  the  awarding  of  the  coo* 
tract  for  building  the  same,  are  matters  which 
are  committed  to  the  dlacretioa  of  the  board  of 
freeholders:  and  courts  have  no  right  to  intei^ 
fere  with  tneir  action  in  these  matters,  so  long 
as  they  act  honestly,  and  within  the  limits  of 
their  power. 
(SyUahus  by  the  Court) 

Action  by  the  state,  on  the  prosecution  of 
John  W.  Ferguson,  against  the  board  of  chos- 
en freeholders  of  the  county  of  Pasealc,  to  set 
aside  a  contract  to  build  a  bridge.  Proceed- 
ings affirmed. 

Argued  February  term,  1897,  before  GAR- 
RISON and  OUMMERE,  JJ. 

WUUom  N^Bon,  for  prosecutor.  De  Witt 
0.  Bolton  and  John  W.  Harding,  for  defend- 
ant. 

OUMMERE,  J.  An  examination  of  the  re- 
turn to  the  writ,  and  of  the  testimony  sulHnlt- 
ted  therewith,  has  satisfied  us  that  the  prose- 
cutor's case  is  without  merit  He  seeks  to 
have  declared  illegal  a  contract  entered  into 
by  the  board  of  freeholders  of  Passaic  county 
with  the  firm  of  Keepers  &  Thatcher,  bridge 
builders,  for  tbe  construction  of  a  coucrete 
and  steel  arch  bridge  over  the  Passaic  river, 
at  Wert  street,  in  the  city  of  Paterson.  The 
propriety  of  building  a  bridge,  of  its  location, 
of  the  materials  of  which  it  shall  be  built 
and  to  whom  the  contract  for  its  construc- 
tion slial]  be  awarded,  are  all  matters  which, 
by  the  statute,  aie  left  to  the  board.  State 
V.  Freeholders  of  Essex,  23  N.  J.  Iaw,  214; 
McKinley  v.  Freeholders.  29  N.  J.  Eq.  IW. 
And  whether  the  location  selected  by  the 
board  is  an  inferior  one,  whether  the  plan 
of  construction  might  be  Improved  upon, 
whether  parties  other  than  those  to  whom 
the  contract  for  constructing  the  bridge  has 
been  awarded  would  build  It  for  less  money, 
are  matters  which  do  not  st  all  affect  the 


TBlldl^  of  the  contract,  unless  th^  are  <tf 
such  a  character  as  to  Indicate  fraud  or  an 
abuse  of  discretion,  and  do  not  Justify  judi- 
cial interference.  As  was  said  by  Vice  Chsn- 
cellor  Van  Fleet  In  McKinley  v.  Freeholders, 
supra,  "The  courts  have  no  right  to  Interfere 
with  the  action  of  any  of  the  agencies  of  gov- 
ernment Intrusted  with  power  to  be  exer- 
cised according  to  their  discretion,  so  long  as 
they  act  within  the  limits  of  their  power." 
The  grounds  mentioned  are  the  principal 
ones  upon  which  the  contract  before  us  is  at- 
tacked. There  Is  nothing  In  the  case,  as  pre- 
sented, to  suggest  fraud  on  the  part  of  the 
board  In  their  action,  or  an  abuse  of  the  dis- 
cretion reposed  In  them  which  would  Justify 
a  court  in  declaring  the  contract  Invalid. 
The  proceedings  brought  up  by  the  writ  in 
this  case  are  affirmed,  with  coBta. 


.    tfO  N.  J.  L.  4U) 

FOUNTAIN  et  al.  v.  CnT  OP  PERTH 
AMBOY. 

(Snj^me  Court  of  New  Jersey.  Nov.  8, 18974 
Watbb  Riobt— Cosstkdctioh— Bxtbkt  OT  BlSB 

MS  ST. 

1.  Under  a  grant  of  lands  and  water  privi- 
leges, the  easement  being  of  so  much  water  as 
will  operate  a  mill  which  is  upon  the  lands  con- 
veyed, the  grantee  Is  entitled  to  the  use  of  the 
water  for  any  purpose  he  sees  fit  provided  the 
quantity  used  is  not  increased,  and  the  diange 
In  the  use  does  not  prejudice  the  rights  of  others. 

2.  Where  a  conveyance  of  a  "mill  seat"  con- 
tains a  grant  of  a  right  to  flow  other  lands  of 
the  grantor  for  the  purposea  of  a  mill  pond,  such 
grant  carries  with  it,  as  an  Inddent  the  right  to 
enter  and  cleanse  the  pond. 

(Syllabus  by  the  Court.) 

Case  certified  trom  court  of  common  plea^ 
Middlesex  county;  Woodbrldge,  Judge. 

Action  by  Asbury  Fountain  and  others 
against  the  city  of  Perth  Amboy.  Case  cu-- 
tlfied  under  Act  May  16,  Ism.  Plalntlffa  held 
to  have  no  ground  of  action. 

Argued  February  term,  1897,  before  MAOIE, 
C.  J..and  DEPUE.  VAN  SYCKEiL,  and  GUM- 
MERE,  JJ. 

Wlllard  P.  Voorhees,  for  pUntUCs.  John  W. 
Beekman,  for  defendant. 

GUMMERE.  J.  This  Is  an  action  for  tres- 
pass, brought  by  the  plaintiffs  against  the  dty 
of  Perth  Amboy,  for  wrongfully  entering  upon 
the  plaintiffs'  lands,  and  subverting  and  car- 
rying away  the  soli  thereof.  The  plalntlft's 
and  defendant  are  owners  of  adjoining  tracts 
of  land,  each  of  which,  In  the  year  1850.  t)e- 
longed  to  one  Clarkson  Brown.  In  the  year 
mentloued.  Brown  sold  the  tract  now  owned 
by  the  defendant  to  one  Hensel,  through  whom 
the  defendant  (^Ims.  The  deed  to  Hense) 
conveyed  '^all  that  certain  mlU  seat  and 
farm,  situate,"  etc.;  "and  also  all  the  milling 
privileges  belonging  to  said  property,  and  the 
right  to  attat^i  a  dam  to  the  lands  on  the  south 
side  of  Tennant  creek'*  (being  the  lands  now 
owned  by  the  plaintiffs);  "and  also  the  right 
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and  title  to  flaw  oil  the  lands  bearetofoie  flowed 
by  the  party  of  the  first  part,  with  the  further 
prlTllege  to  flow  so  mnch  of  the  land  of  the 
party  of  the  first  part  as  the  party  of  the  sec- 
ond part,  his  heirs  and  assIgnB,  may  hweafter 
require  for  milling  purposes;  and  also  the 
right  of  the  party  of  the  second  part,  his  heirs 
and  assigns,  to  use  all  the  earth  that  may  be 
required  for  constructing  and  repairing  the 
dam,  from  the  south  side  of  Temiant  ci-eek." 
The  tract  now  owned  by  the  plaintiffs  came 
to  them  by  descent  from  Clarkson  Bro^'u,  and 
Is  that  portion  of  his  lands  which  Is  referred 
to  In  the  Hensel  deed  as  "the  lands  on  the 
south  aide  of  Tennant  creek."  The  defendant 
acquired  Its  title  to  the  Hensel  tract,  with  Its 
appurtmances,  in  1881.  At  the  time  of  Its 
purchase,  however,  the  mill  had  fallen  Into 
disuse,  the  dam  had  broken  out,  and  the  wa- 
tw  aC  the  mill  pond  bad  run  oft.  The  defend- 
ant, a  short  time  after  taking  possession  of  its 
property,  proceeded  to  dean  out  the  mill  pond, 
and  to  restore  the  dam  with  the  earth  which 
was  taken  from  the  bottom  of  that  part 
of  the  pond  which  was  on  the  south  side  of 
Tennant  creek,  and,  consequently,  on  the 
lands  of  the  plaintiffs.  This  It  did,  not  with 
the  Intention  of  putting  Its  property  again  In 
use  as  a  mill  seat,  but  for  the  purpose  of  uttl- 
laing  the  mill  pond  as  a  reservoir  from  which 
to  supply  the  Inhabitants  of  Perth  Amboy 
with  wat^. 

These  acts  of  the  defendant  constitute  cer- 
tain of  the  trespasses  laid  in  the  plaintiffs' 
declaration;  and  the  advisory  opinion  of  this 
court  is  asked  on  the  question  whether,  under 
the  grant  by  Clarkson  Brown  to  Hensel  (to 
all  the -rights  and  prlvfieges  contained  In  which 
the  defendant  has  succeeded),  the  defendant 
had  a  legal  right  to  clean  out  that  portion  of 
the  mill  pond  which  Is  upon  the  lands  of  the 
plaintiff  a,  and  use  the  soil  taken  therefrom  for 
the  purpose  of  restoring  the  dam,  notwith- 
standing the  fact  that  It  proposes  to  use  its 
property.  Including  the  mill  pond  and  dam,  ex- 
clusively tor  other  than  milling  purposes.  We 
think  that  this  question  must  be  answered 
in  the  affirmative.  The  deed  ctmveys  a  "mill 
seat,"  and  authorlises  the  maintenance  of  a 
mill  dam,  partly,  upon  other  lands  of  the  gran- 
tor (now  of  the  plaintiffs),  and  also  the  flowing 
of  a  portion  of  said  lands  for  the  purposes  of  a 
mill  pond.  Such  a  grant  carries  with  It,  as 
an  Incident,  the  right  to  enter  and  cleanse  the 
pond.  Ang.  Water  Courses,  §  158;  Frailey  v. 
Waters,  7  Pa.  St.  221.  So  far  as  the  right  to 
use  the  soil  taken  from  the  plaintiffs'  lands 
for  the  repair  of  the  dam  Is  cooeemed.  It  Is 
given  by  the  v«y  words  of  the  grant  It  la 
manifest,  therefore,  that  the  acts  of  the  de- 
fendant which  are  complained  of  do  not  coo- 
stltnte  a  trespass  unless  its  right  to  maintain 
the  dam  and  cleanse  the  mill  pond  has  ceased 
by  reason  of  its  abandonment  of  the  use  of  the 
property  fw  milling  purposes.  But  no  such 
result  flows  from  that  action  of  the  def^dant. 
By  the  conveyance  to  Hensd,  he  and  his  as- 
signs acquired  not  only  the  mill  seat,  but  also 


the  right  to  so  mnch  water  as  was  at  that 
time  used  to  operate  the  mill;  -and  it  'jos  been 
considered  as  settled  law  ever  since  the  deci- 
sion of  Lnttrd's  Case,  4  Coke,  •86a  (where  the 
question  first  came  up  for  solution),  that,  when 
the  easement  is  of  a  certain  quantity  of  wa- 
ter, the  grantee  is  not  restricted  to  use  It  In  a 
particular  manner,  though  the  purpose  for 
which  it  Is  used  be  specified  In  the -grant.  He 
may  use  the  water  In  a  different  nuuiner,  or  at 
a  different  place.  If  he  sees  fit,  provided  the 
quantity  used  Is  not  Increased,  and  the  change 
does  not  prejudice  the  rights  of  others.  Car- 
lisle V.  Cooper,  21  N.  J.  Eq.  595;  Johnston  v. 
Hyde.  S3  N.  J.  Eq.  632.  In  our  opinicm.'the 
facts  contained  In  the  question  certified  to  us 
do  not,  under  the  circumatances  mentioned 
th^eln,  constitute  a  trespass,  and  afford  the 
plaintiffs  no  ground  of  action;  and  the  coiat 
of  common  plei^  should  be  so  advised. 

We  have  not  considered  the  other  questicniB 
sent  up,  for  the  reason  that  In  each  of  them 
disputed  questions  of  fact  are  Involve,  which 
we  have  no  power  to  settle.  All  such  qnes- 
tlons  must  be  settled  by  the  trial  court  before 
it  certifies  the  case  to  this  cotnt  tor  Its  aA> 
visory  opimon.  Destefano  v,  Calandrlello,  ST 
N.  J.  Um,  48B,  Bl  AtL  38S. 


(60  N.  J.  U  EST) 

Mclaughlin  v.  camden  iron  works. 

(Court  of  Errora  and  Appeals  of  New  Jexsey. 
Nov.  18, 1897.) 

iNjuax  TO  Emplotk— AsscHPTios  or  Risk— Nbo- 

LIOBNCB  OF  FkLLOW  SERVANT. 

A  laborer  was  called  from  his  special  work, 
and,  with  otbers,  directed  by  their  for«nan  to 
raise  by  band  a  large  frame.  Through  lack  of 
bracing  or  fastening,  the  frame  fell,  and  injored 
him.  Bad:  ,(1)  That  he  coold  not  establl^  a 
right  of  recovery  against  his  employer  by  prov- 
ing that  it  is  usnal  to  have  work  of  that  sort 
done  by  a  rigger  with  a  derrick  and  appliances; 
(2)  that  the  foreman  was  a  fellow  servant  wiHi 
the  laborers  in  the  same  common  employment, 
and  that  his  negligent  use  of,  or  failure  to  use, 
proper  appliances  provided  the  master^  did 
Bot  entail  liability  on  the  master. 
(Syllabus  by  the  Coort.) 

Error  to  chnolt  court,  Camden  county;  Mil- 
ler, Judge. 

Action  by  John  Molaughlln  against  the 
Camden  Iron  Works.  From  a  judfpnent  of 
nonsuit,  plaintiff  brings  error.  Affirmed. 

G.  M.  Bacon  and  J.  W.  Wescott,  for  plain- 
tiff In  error,  D.  J.  Paucoast,  for  defendant 
In  error. 

COLLINS,  J.  The  plaintiff  sought  recov- 
ery for  personal  Injuries  alleged  to  be  due  to 
the  defendant's  negligence.  The  declaration 
averred  that,  while  In  the  employment  of  the 
defendant  as  a  riveter,  the  plaintiff  was  or- 
dered by  the  defendant  to  leave  bis  employ- 
ment,  and  assist  In  raising  a  large  frame  of 
great  weight,  and  that  by  reason  of  the  de- 
fendant's careless  omission  to  supply  and  use 
in  raising  the  tnme  the  means  necessary  to 
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raise  the  same,  and  hold  it  In  place  while  be- 
ing raised.  It  fell,  and  Injured  the  plaintiff. 
At  the  trial  the  plaintiff  was  nonsuited  at 
the  close  of  his  case,  on  the  ground  that  his 
Injury  was  the  result  of  the  negligence  of 
fellow  servant  In  the  same  common  employ- 
meat  Upon  the  consequent  judgment  the 
writ  in  this  case  was  brought,  and  the  nonsuit 
is  assigned  for  error. 

The  proof  was  as  follows:  The  defendant 
(B  corporation)  was  engaged  In  building  a 
large  Iron  gas  holder.  Its  roof  was  to  be  sup- 
ported by  a  wooden  structure  formed  by  four 
timbered  frames.  One  of  these  lay  flat  on 
the  ground,  and  about  25  men  of  the  general 
laboring  force  were  called  by  the  foreman  to 
raise  It  by  hand.  The  plaintiff,  whose  ordi- 
nary work  was  riveting,  was  one  of  the  num- 
ber. A  block  and  fall  were  used,  not  for  ad- 
ditional power,  but  as  a  guy,  ^nd  to  hold  the 
weight  of  the  frame  as  it  rose.  The  frame 
was  not  braced  or  fastened,  and  one  end  of 
it  slewed  around,  the  rope  slack^ed,  and  the 
frame  fell,  striking  and  badly  Injuring  the 
plalntlfT.  Afterwards  the  frame  was  raised 
by  a  rigger,  using  a  derrick  and  appliances. 
On  the  subject  forming  the  gravamen  of  the 
plaintiff's  complaint  the  only  testimony  was 
that  of  two  witnesses,— one  a  laborer,  named 
Ck)rbett,  who  said  that  raising  the  frame  was 
a  rigger's  work;  and  the  other  a  carpenter, 
named  Tlce,  who  said  that  he  "supposed  it 
would  take  a  rigger  to  handle  that  sort  of  a 
frame,"  and,  again,  that  he  "believed  It  was 
generally  a  rigger's  work  to  handle  a  frame 
of  that  weight  and  size."  When  asked  his 
opinion  of  the  method  of  raising  in  use  at 
the  time  of  the  accident,  he  said  that  he  did 
not  think  such  a  method  safe;  but  on  cross- 
examination  he  said  that,  with  both  ends  of 
the  frame  securely  fastened,  the  men  could 
have  raised  It  In  that  way.  A  witness  named 
Barker,  who  ran  a  hoisting  engine  at  the 
worfes,  and  saw  the  accident,  was  called  to 
testify  that  he  warned  the  foreman  that  he 
was  doing  an  unsafe  thing.  On  cross-exam- 
ination be  said  that  the  danger  apparent  to 
him  could  have  been  removed  by  bracing  or 
fastening  the  end  of  the  frame  that  after- 
wards slid.  He  said  that  all  tbat  was  needed 
was  a  rope  and  a  stake.  Another  witness, 
named  Davis,  testified,  on  the  plaintiff's  own 
call,  that  the  frame  slewed  around  because  It 
liad  DO  fastening  at  the  bottom. 

Of  course,  the  defendant  was  not  obliged 
to  hire  a  rigger,  or  use  a  derrick.  Tlie  plain- 
tiff knew  that  the  frame  was  being  raised  by 
hand  under  the  direction  of  the  foreman,  and 
he  assumed  such  resultant  risk  of  that  method 
of  doing  the  work  as  was  obvious  to  him. 
There  was  on  the  ground  an  abundance  of 
ropes,  pulleys,  and  timbers,  and  there  was  a 
hoisting  engine  there.  Where  appliances  for 
work  are  needed,  the  duty  is  on  the  master 
to  use  reasonable  care  In  their  selection,  and 
be  cannot  escape  it  by  delegation;  but  care- 
lessness In  their  use,  or  failure  to  use  them, 
•n  the  part  of  his  servant,  whereby  Injuiy 


is  received  by  a  fellow  servant  In  the  same 
common  employment.  Is  not  chargeable  to  the 
master,  no  matter  what  may  be  the  grade  or 
authority  of  the  servant.  O'Brien  v.  Dredg- 
ing Co.,  53  N.  J.  Law,  291,  21  Aa  324;  Ull- 
more  v.  Nail  Co.,  55  N.  J.  law,  30,  25  AtL 
707;  steamship  Co.  v.  Ingebregsten,  67  N.  J. 
Law,  400,  31  Aa  619;  Maher  v.  Thropp,  CO 
N.  J.  Law,  186,  85  AU.  1067.  The  nonsuit, 
therefore,  was  proper  unless  legal  evidence 
was  excluded  or  Illegal  evidence  was  consid- 
ered. Error  is  assigned  upon  bills  of  excep- 
tions taken  on  both  of  these  grounds.  They 
remain  to  be  considered.  A  witness  was  ask- 
ed on  cross-examination,  "Q,  What  caused 
the  accident?"  and  replied,  "A.  Well,  I  sup- 
pose, if  there  had  been  a  man  there  that 
knowed  his  business,  it  wouldn't  have  occmv 
red,— if  there  had  been  a  rigger  there."  The 
court,  on  defendant's  motion,  struck  out  the 
answer  as  not  responsive.  After  being  In- 
structed by  the  court  to  state  only  what  took 
p'.ace,  the  witness  persisted  thus:  "Well,  that 
Is  all  I  know  that  caused  it.  Mr.  Flanagan 
[the  foreman]  didn't  know  his  business  when 
he  rigged  that  thing  up,  or  the  carpenters,  or 
whoever  did  it,"  This  answer  also  was 
struck  out  The  testimony  may  have  been  re- 
sponsive; It  certainly  was  not  material.  I 
find  no  error  here.  Counsel  for  the  plaintiff 
then  asked  the  witness  this  question:  "Q. 
If  there  bad  been  a  rigger  there  to  raise  this 
frame,  would  this  accident  have  happen^?" 
The  court  properly  overruled  the  question.  It 
was  irrelevant.  Falling  to  secure  an  answer, 
counsel  moved  to  strike  out,  because  elicited 
from  nonexperts,  the  testimony  above  stated, 
to  the  effect  that  If  the  frame  had  been  brac- 
ed or  fastened,  the  accident  would  not  have 
happened.  The  court  rightly  denied  the  mo- 
tion. The  testimony  was  given  without  ob- 
jection, and,  moreover,  was  directed  to  a  fact 
within  the  range  of  ordinary  observation. 
Perhaps,  In  form,  it  was  objectionable,  but  in 
substance  It  was  only  a  statement  that  the 
Arame  could  not  have  slewed  around  if  both 
ends  had  been  braced  or  fastened,— a.  fact  al- 
most self-evident  No  other  question  is  rais- 
ed by  any  UU  of  exceptions  or  assignment 
of  error.   I  shall  vote  to  afflim  this  Judgment 


m  K.  J.  u  6tt) 

DEX^EEB  et  aL  T.  RARTSHOBN. 

(Court  of  Errors  and  Appeals  of  New  Jers^. 
Nov.  15, 1807J 

Lusi— SuRSaitDKB  or  Tbrh  —  AsasKT  TO  AUH- 

DONMBKT. 

1.  A  surrender  of  a  term  In  demised  premises, 
by  act  and  opemtion  of  law,  will  not  be  implied 
upOD  proof  that  the  lessee  has  pat  a  third  person 
in  possession  thereof,  and  tbat  the  lessor  has  re- 
ceived reot  from  sa<ni  third  person,  and  nothing 
more.  Quaere:  Will  such  surrender  be  implied, 
if  it  also  appears  that  the  lessor,  with  the  lessee's 
assent  hu  accepted  radk  fliird  jfeaoa  as  Us 
tenant? 

2.  The  mere  receipt  of  rent  by  a  landlord  from 
an  underiessee  does  not  evidence  his  assent  to 
the  abaDdoament  of  the  demised  premises  by  th« 
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original  lessee,  and  Is  no  proof  of  his  acceptance 
of  audi  anderieseee  as  tenant. 
(SrUabtu  by  the  Court) 

Bnor  to  supreme  court 

Action  by  Parmella  Decker  and  another 
against  Henry  L.  Hartshorn  to  recover  rent  of 
leased  premlsee.  From  a  judgment  for  de- 
fendant, plaintiffs  bring  error,  lleveraed. 

Norman  Grey,  for  plaintiffs  In  error.  Henry 
IL  Snyder,  Jr.»  for  defendant  In  error.' 

OUMMEKB,  J.  This  waa  an  action  brought 
by  the  plaintiffs  in  error,  who  were  the  plain- 
tiffs below,  to  recover  from  the  defendant 
(trading  aa  Louis  Pelouze  &  Co.)  rent  for  cer- 
tain premises  In  the  city  of  Philadelphia  which 
had  been  leased  to  him  by  them.  Tne  rent 
sought  to  be  recovered  was  claimed  to  have  ac- 
crued from  February  4,  1893,  to' April  3,  18&i. 
The  defense  was  that  the  defendant  bad  ceas- 
ed to  be  a  tenant  before  the  flrst-mentloned 
dat&  The  only  assignment  of  ^ror  which  re- 
quires consideration  In  the  disposition  of  the 
case  is  that  which  challenges  the  correctness  of 
the  ruling  of  the  trial  judge  in  refusing  to  di- 
rect a  verdict  for  the  plaintiffs.  The  situa- 
tion at  tlie  close  of  the  testimony  was  this: 
The  plaintiffs  having  proved  the  existence  of  a 
tenancy,  the  defendant  sought  to  show  that 
there  had  been  a  erurrender  of  bis  estate  in 
the  demised  premises  by  act  and  operation  of 
law,  prior  to  February  4, 1893.  The  evidence 
produced  by  him  In  support  of  this  defense  was 
aa  follows:  On  November  1,  1892,  the  de- 
foidant  delivered  up  the  possession  of  the 
premises  to  the  American  ^^rp^^onnders*  Com- 
pany, who  thereafter  carried  on  business  there 
as  Louis  Pelouze  &  Co.,  the  same  name  as 
that  used  by  the  d^endant  Id  conducting  his 
business  there.  On  November  2Sth  he  no- 
tified Qie  agent  of  the  plaintiffs  of  that  fact, 
in  a  letter  sent  to  their  agent,  whlob  reads  aa 
follows:  "Mr.  Galley— Dear  Sir:  Indosed  we 
hand  yon  check  for  one  hundred  and  twenty- 
three  dollars  and  fifty-two  cents,  rent  in  full 
to  NoTonber  Ist,  1892.  As  this  foundry  be- 
came itossessed  by  the  American  Type-Found- 
ns*  Gon^)any  on  November  1st,  1892,  w£  square 
up  our  account  to  that  date,  which  we  trust 
is  satisfactory.  Kindly  acknowledge  receipt 
In  full  to  Noveml}er  Ist,  1S92.  Bespectfully, 
Louis  Pelouze  &  Co."  To  this  letter  Mr. 
Galley  sent  the  following  r^ly  to  the  de- 
fendant, November  29, 1892:  "Bless.  L.  Pelouze 
&  Co.— <}entlem^:  Your  favor  of  yesterday, 
with  check  for  $123.52,  in  settlement  of  rent 
to  November  1st,  duly  received.  Please  ac- 
cept thanks  for  same,  and  Inclosed  find  receipt 
If  you  wish  the  rent  hereafter  to  fall  due  on 
the  first  day  of  each  month,  it  will  necessitate 
a  new  lease,  which  I  will  prepare  and  take  to 
you  for  execution,  unless  you  advise  me  that 
you  wish  the  rent  to  beccHne  due  as  hereto- 
fore, on  the  4th.  Yours,  truly,  S.  M.  Galley.'' 
On  the  13th  of  January,  1893,  a  check  of  the 
American  Type-Founders'  Company,  for  the 
rent  due  January  1st,  was  seat  to  the  plain- 


tiffs* agent  In  a  letter  signed  "Louis  Felonze  & 
Ga"  nils  letter  was  In  the  handwriting  of 
the  defendant,  but  he  testifies  that  when  he 
wrote  It  he  was  In  the  employ  of  the  American 
Type-Founders'  Company,  and  was  acting  for 
them.  The  check  was  accepted  by  plaintiffs' 
agent,  In  payment  of  the  rent  for  which  it  was 
sent,  and  the  money  drawn  thereon  by  falm. 
nils  is  the  whole  of  the  evidence  from  which 
It  Is  Insisted,  on  b^alf  of  the  defendant,  that 
a  surrender  of  his  estate  in  the  demised  prem- 
ises can  be  implied.  Are  these  facts  suffi- 
cient to  warrant  the  implication?  Tbe  case 
most  favoratde  to  the  contention  of  the  de- 
fendant, so  far  as  my  examination  of  the 
books  has  disclosed,  is  Thomas  v.  Oooke,  2 
Bam.  &  Aid.  119,  in  which  it  was  held  that  a 
surrend«:  In  law  could  he  implied  where  s 
lessee  bad  put  a  third  person  in  possession  of 
th$  demised  premises,  and  the  lessor  had,  with 
the  lessee's  assent  accepted  such  third  person 
as  bis  tenant  This  case  has  been  followed  to 
some  extent  both  in  England  and  Id  this 
country,  but  has,  notwithstanding,  been  fre- 
quently doubted.  Baron  Piu^e,  in  Lyon  v. 
Reed,  13  Mees.  &  W.  2S4,  308.  310,  In  discuss- 
ing that  decision,  says:  "It  is  a  matter  of 
great  regret  that  a  case  Involving  bo  much  im- 
portance should  have  been  decided  by  refosing 
a  motion  for  a  new  trial.  Had  the  case  been 
put  Into  a  tnUn  for  more  solemn  argument  vre 
cannot  but  think  that  many  consideTaUons 
might  have  been  sn^ested  which  wodld  have 
led  the  court  to  pause  before  they  came  to  the 
decision  at  which  they  arrived.  •  •  •  We 
feel  fully  warranted  in  not  extending  the  doc- 
trine of  that  case,  whidi  Is  open  to  so  much 
doubt  especially  as  such  a  course  might  be  at- 
tended with  very  mischievous  consequences  to 
the  security  of  tities."  In  our  own  state,  also, 
-Chief  Justice  Beasley,  commenting  on  the 
same  case,  in  Hunt  v.  Gardner,  39  N.  J.  Lew, 
533,  says:  "I  think  it  may  be  safely  said  that 
to  hold  that  a  surrender  In  law  win  be  Im- 
plied or  raised  up  from  the  facts  that  a  tenant 
has  put  a  third  person  In  possession  of  the 
demised  premises,  and  that  such  third  person 
has  been  accepted  as  tenant  with  tbe  assent 
of  tbe  original  tenant  Is  carrying  the  prin- 
ciple to  the  verge  of  mischief  to  tlUes  by  lease- 
hold." Whether,  in  view  of  the  injurious 
criticism  to  which  the  case  has  been  subject- 
ed by  such  eminent  jurists,  tbe  doctrine  estab- 
lished by  Thomas  v.  Cooke  should  be  followed 
in  this  state,  Is  a  question  whicb,  It  seems  to 
me,  ought  not  to  be  determined  except  after 
very  careful  consideration;  and  the  case  be- 
fore us,  as  I  view  It  does  not  call  for  a  deter- 
mination of  that  question.  In  Thomas  v. 
Cooke  the  person  who  was  put  In  possession  of 
the  demised  premises  by  the  lessee  was  after- 
wards accepted  as  tenant  by  the  lessor;  In  the 
present  case  that  element  is  wanting.  There 
is  nothing  in  the  letter  written  by  the  agent 
of  tbe  plaintiffs  on  November  29th  which  can 
be  construed  Into  an  acceptance  of  the  type- 
founders' company  as  tenant.  On  'the  con- 
trary. It  dearly  appears  from  It  that  tbe  agent 


Digitized  by 


Google 


680 


8S  ATLANTIC  BEPOBTER. 


(K.J. 


still  considered  the  defendant  to  be  the  ten- 
ant of  Ills  principals,  notwlttiBtandiDg  the 
change  In  the  possession  of  the  dmlsed  prem- 
ises. So,  too,  although  It  appears  from  the 
proofs  that,  aft^  possession  of  the  premises 
had  been  delivered  by  the  defendant  to  the 
type-founds'  company,  the  latter  paid  rent  to 
the  plaintiffs,  yet  such  payment  was  made  by 
the  company  In  the  name  of  Louis  Pelouze  & 
Co.,  the  name  previously  used  by  the  defend- 
ant; and  there  Is  no  evidence  to  warrant  the 
conclusion  that,  when  this  paym^  was  made 
to  and  accepted  by  the  plaintiffs,  they  had 
any  knowledge  that  Louis  Pelooze  &  Co.  was 
no  longer  Henry  L.  Hartshorn,  the  defendant, 
but  bad  become  the  American  Type-Founders' 
Company.  But,  even  If  the  facts  had  been 
otherwise,— If  the  plaintiffs  had  known  that 
the  rent  was  paid  by  the  type-founders'  com- 
pany, and  had  accepted  It  with  tbat  knowl- 
edge,—the  result  would  have  been  the  same,  so 
far  as  this  case  is  concerned.  The  mere  re- 
cdpt  of  rent  by  the  landlord  from  an  under- 
lessee,  does  not  evidence  his  assent  to  the 
abandonment  of  the  premises  by  the  original 
lessee  and  Is  no  tffoof  of  his  acceptance  of  such 
underlessee  as  tenant  Bacon  v.  Brown,  9 
Conn.  384;  TayL  Landl.  &  Ten.  (  Si2;  Oope- 
land  V.  Watts,  1  Starkie,  95.  In  my  opinion, 
taking  the  most  favorable  view  of  the  facts 
proved  in  this  case,  and  of  the  law  applicable 
to  those  facts,  they  will  not  support  a  finding 
tbat  there  was  a  surrender  of  the  estate  of  the 
difeodant  In  the  demised  premises,  by  act  and 
ojeratlon  of  law,  prior  to  the  commencement 
of  the  period  for  which  rent  Is  claimed  by  the 
philntlffs.  The  request  of  the  plaintiffs,  there- 
fore, that  the  jury  should  be  directed  to  ren- 
der a  verdict  In  their  favor,  was  Improperly 
refused,  and  for  this  reason  the  judgmrat  be- 
low abonld  be  revened. 


(G8  N.  X  B.  M4) 

IBWIN  T.  GRANITE  STATE  PROVIDENT 
ASS'N. 

(Court  of  Cbanceiy  of  New  Jersey.  Not. 

1897.) 

BeceiVBR  or  Fobbiss  Corpohatios— AnrnoRiTT 
OF  UuuiciLiAUT  Heckivek— Re- 
TESTios  OF  Assets. 

1.  Whether,  after  a  foreign  corporatiOD  doing 
business  In  this  state  bss  passed  into  tlie  bands 
of  a  receiver  In  the  state  of  Its  domicile,  a  re- 
ceiver will  be  appointed  in  this  state,  and,  if 
BO,  whether  the  domiciliary  receiver  wUl  be  ap- 

eointed  here,  will  depend  upon  the  volume  and 
ind  of  hueinesa  done  In  this  state,  and  whether 
any  special  interest  of  the  creditors  or  citltena 
in  this  slate  is  likely  to  be  involved  in  the  set- 
tlement of  tbe  insolvent  affairs. 

2.  Tbe  receiver  In  this  state  is  amenable  nione 
to  the  direction  of  this  court,  and  not  to  the  di- 
rection of  the  domiciliary  receiver. 

3.  The  securities  deposited  by  a  foreign  build- 
ing and  loan  association  with  the  secretair  of 
state  as  a  condition  upon  which  it  Is  permitted 
to  do  business  in  this  state  will  be  controlled 
this  court,  BO  as  to  secure  the  payment  of  the 
amounts  awarded  to  shareholders  in  this  state 
upon  final*  distribution  of  the  assets  of  such  in- 
solvent corporation. 

(Sylhibus  by  the  Court) 


Bill  by  Henry  E.  Irwin  to  have  a. receiver 
appointed  for  the  Granite  State  Provident  As- 
sociation. On  answer  and  cross  UU  oi  David 
A.  Taggert,  assignee  In  Insolveuc?  of  tbe  com- 
pany In  New  Hampshire,  praying  to  be  sub- 
stituted as  receiver  In  place  of  George  B.  Gray, 
appointed  by  the  court.    Prayer  denied. 

The  Granite  State  Provident  Association  is 
a  corporation  chartered  under  the  laws  of 
New  Hampshire,  with  power,  Inter  alia,  to  car^ 
ry  on  the  business  of  a  building  and  loan  asso- 
ciation, which  consisted  in  selling  shares  of 
stock  upon  which  tbe  purchaser  agreed  to  pay 
one  dollar  a  month  until  the  value  of  the 
shares  reached  the  sum  of  $200;  also  In  kian- 
Ing  the  money  so  collected  to  shareholders,  up- 
on which  loans  Interest  and  premiums  were  to 
be  paid  by  the  borrower.  These  loans  or  ad- 
vancements, thf  amount  of  which  to  any  one 
sbareholdw  was  limited  to  the  natural  value 
of  all  the  shares  he  held  and  deposited  with 
the  company  as  collateral  security,  were  to 
be  paid  and  canceled  whenever  his  share  of 
stock  matured,— 1.  e.  reached  the  value  of 
7200  each,— so  that  tbe  sum  total  equaled  tiie 
amount  advanced.  Tbe  loans  or  advances 
were  also  to  be  secared  by  real-6state  mort- 
gages given  by  the  borrower  to  the  association, 
which  mortgages  were,  of  course,  to  be  can- 
celed at  the  maturity  of  the  stock.  The 
scheme  was  substantially  that  of  all  building 
and  loan  associations.  Tlie  association  sold 
Its  shares  and  made  loi^is,  not  <mly  In  New 
Hampsblre,  but  In  sevoal  ottaor  states,  ioctnd- 
Ing  New  Jersey.  Among  those  who,  hi  this 
state,  bought  shares  and  procured  loans,  was 
the  cnnplalnant,  IrwIn.  He  bought  seven 
shares,  and  borrowed  $1,400.  and  deposited  his 
shares  as  collateral  security,  and  gave  to  tbe 
assodatlui  two  real-estate  mortgages;  <nie 
for  ^SOO,  and  the  other  for  $1,200.  On  these 
shares  he  paid  certain  does  and  Interest  Aft- 
erwards, on  Mu<^  18,  1896,  tiie  company  be- 
tiune  Insolvent.  The  bank  commissioners  of 
New  Hampshire  caused  It  to  be  enjoined  from 
transactli^  further  business,  and  David  A. 
T^iggert  was  appointed  assignee.  On  March 
25,  1806,  Irwin,  the  present  complainant,  filed 
bis  bill  in  this  court,  settlngiip  the  fact  ot  tbe 
company's  Insolvency,  and  the  appointment  ot 
an  assignee  In  New  Kunpshlre,  and  further 
setting  up  that  he  (tbe  complainant)  was  a 
stockholder  and  creditor  of  the  company.  Up- 
on this  bill,  George  B.  Gray  was  appointed  re- 
ceiver in  this  stat&  In  this  suit  the  assoda- 
tkn  was  made  a  party' defendant  On  Decem- 
ber 21,  1896,  Mr.  Xstggert,  upon  his  petition, 
was  made  &  party  defendant,  with  leave  to 
file  an  answer  and  cross  bill,  which  he  did  on 
March  27,  1897.  The  answer  and  cross  bill 
set  up  the  right  of  the  New  Hampshire  as- 
signee to  all  the  assets  in  New  Jersey,  and 
that  the  duty  of  the  New  Jers^  receiver  is 
only  to  preserve  and  deliver  those  assets  to 
the  former  officer;  tbat  Mr.  Taggert,  the  as- 
signee, should  be  snbstltnted  for  Mr.  Gray 
as  receiver;  that  Mr.  Gray  should  be  Instruct- 
ed to  collect  and  pay  over  the  proceeds  of  col- 


Digitized  by 


Google 


N.J.) 


IBWIN  T.  GKAlUTIfi  STATS  FBOYIDENT  ASS'N. 


6Sl 


lection  to  Mr.  Taggert,  and  thftt  Hr.  Qvaj 
should  be  ordered  to  conform  to  the  directions 
gtvea  by  Mr.  Taggert,  and  approved  by  the 
court  In  Sew  Hampshire.  The  defendant  also 
asks  that  It  may  be  decreed  that  mortgaseea 
are  not  creditors  of  the  association. 

Cortlandt  Paifeer,  for  Taggert,  assignee. 
Etoward  W.  Hayes,  for  Gray,  receiver. 

REED,  V.  O.  (after  stating  the  facts).  As- 
suming that  Mr.  Taggert,  at  tlils  stage  of 
the  suit,  Is  in  a  position  to  question  the  ap- 
pointment of  the  New  Jersey  receiver,  I  am 
of  the  opinion  that  there  is  do  substance  In 
the  objections  raised.  The  insistence  made 
on  thU  behalf  is  that  all  right  in  the  assets 
of  the  Insolvent  corporation  passed  to  him 
by  force  of  his  appointment  as  assignee  in  the 
state  of  New  Hampshire.  This  proposition 
ondoubtedly  states  the  general  rule.  The 
right  to  collect  personal  assets  everywhere 
passed  to  the  receiver;  but  the  exercise  of 
that  right  beyond  the  limits  of  the  state  of 
his  appointment  Is  by  virtue  of  the  comi^ 
which  may  be  extended  to  him  by  the  court  of 
the  state  in  wlilch  the  right  is  asserted.  This 
comity  will  not  be  extended  where  the  rights 
of  the  citizens  of  the  state  are  Ukely  to  be  prej- 
odlced,  or  where  it  would  be  In  contravention 
of  the  policy  of  the  state.  Hurd  v.  City  of 
Elizabeth,  41  N.  J.  Law,  1;  Trust  Co.  v.  MU- 
ler,  33  N.  J.  Eq.  155;  Sobernhelmer  T.  Wtae^ 
«r,  45  N.  J.  Eq.  614,  IS  AU.  234. 

In  view  of  this  admitted  rule,  it  follows, 
I  think,  that  whenever  application  Is  here 
made  for  an  appointment  pf  a  receiver  for  a 
foreign  corporation  which  Is  already  In  the 
hands  of  a  receiver  at  the  place  of  its  doml- 
dle,  the  court  In  which  the  application  Is 
made  can  do  one  of  three  things:  First,  It 
can  refuse  to  appoint  a  receiver  here,  and  let 
the  domiciliary  receiver  bring  suits  la  this 
state  to  collect  all  the  debts  of  the  Insolvent 
corporation  within  its  limits;  second,  It  can 
appoint  the  domiciliary  receiver  as  ancillary 
receiver;  third,  it  can  ai^olnt  some  one  other 
than  the  domiciliary  receiver.  In  this  in- 
stance, the  latter  course  was  adopted.  The 
receivership  in  this  state  la,  however,  but  an- 
cillary to  the  receivership  In  New  Hampshire, 
and  constlt,utes  a  mere  agency  to  collect  as- 
sets here,  and  forward  them  to  the  original 
receWer,  unless  it  appears  that  creditors  or 
stockholders  In  this  state  are  asserting  a  spe- 
cial right  In  the  local  assets,  which  rights 
should  be  settled  by  the  courts  here.  Wheth- 
er a  receiver  at  all  should  be  appointed  in 
this  state  depends  upon  the  volume  of  busi- 
ness and  the  kind  of  business  which  the  for- 
dgn  corporation  was  here  transacting;  and 
whether,  if  a  receiver  Is  appointed  here,  the 
a^wlntee  should  be  Mr,  Taggert  or  another, 
d^>ends  upon  several  considerations,  the 
main  one  being  whether  the  interest  of  New 
Jersey  parties  would  be  likely  to  antagonise 
In  any  respect  the  interest  of  the  general 
■hazeholden  and  creditors.   One  prayer  only 


In  the  cross  bill  need  be  referred  to  to  JnatU^ 
the  appointment,  not  only  of  a  receiver  In  this 
state,  but  a  receiver  other  than  the  domldU- 
ary  officer.  This  prayer  Is  that  the  New  Jer- 
sey receiver  be  directed  to  pay  over  the  pro- 
ceeds of  the  money  collected  by  him  to  the 
New  Hampshire  assignee,  to  be  distributed  by 
him  according  to  the  laws  of  New  Hampshire. 
Now,  a  part  of  the  money  to  be  collected  is 
the  sum  of  $30,000,  deposited  by  the  associa- 
tion with  the  secretary  of  state  for  the  ben- 
efit of  the  creditors  In  this  state.  This  condi- 
tion of  aflalTB  therefore  raised  a  question  of 
importance,  namely,  whether  this  part  of  the 
assets,  at  l^t,  should  not  be  retained  in  this 
state  to  answer  the  purpose  for  which  It  was 
deposited.  The  existence  of  this  question, 
however  it  may  be  decided.  Is  sufficient  to 
show  the  propriety  of  a  separate  receiver  in 
this  state.  The  remaining  part  of  the  cross 
bill  seems  to  be  foreign  to  the  subject-matter 
of  the  suit  The  bill  is  filed  to  have  a  re- 
ceiver appointed  to  administer  the  New  Jer- 
sey business  of  the  Insolvent  corporation.  So 
far  as  the  answer  and  the  cross  bill  are  di- 
rected to  matters  pertaining  to  the  right  to 
have  such  an  appointment  made,  It  Is  entirely 
proper;  but  the  other  matters  contained  in  the 
pleadings  which  are  designed  to  obtain  the 
order  of  this  court  In  respect  to  the  conduct 
of  the  New  Jersey  receiver  are  not  germane 
to  the  purpose  sougrht  to  be  accomplished  by 
the  bill.  Mr.  Taggert  undoubtedly,  as  the  reif- 
resentatlve  of  the  general  body  of  stocldiold- 
ers,  has  a  right  to  the  aid  of  this  court  in  com- 
pelling the  receiver  here  to  promptly  and 
properly  perform  bis  duty.  But  this  object 
can  be  accomplished  by  a  petition  presented 
to  the  court  However,  the  receiver  here,  for 
the  purpose  of  a  speedy  dellverauoe  of  this 
court  upon  the  question  presented  by  the 
cross  bill.  Is  willing  to  regard  the  bill  as  a  pe- 
tition, and  has  therefore  fully  answered  it. 
I  will  therefore  proceed  to  consider  the  points 
involved. 

One  of  the  prayers  of  the  cross  bill  Is  that 
the  New  Jersey  receiver  shall  be  directed  to 
sue  In  the  name  of  the  New  Hampshire  as- 
signee^ It  la  apparent  that  the  granting  ot 
this  prayer  would  establish  a  conditltHi  en- 
tirely novel  In  t^e  administration  of  affairs 
by-  an  ancillary  receiver.  The  fact  that  a 
receiver  has  been  appointed  In  tills  Jurisdic- 
tion Is  the  best  evidence  that  in  the  Judg- 
ment of  the  court  the  presence  of  a  local  offi- 
cer Is  expedient  to  gather  In  the  assets  here, 
so  that  those  assets  will  be  under  the  control 
of  the  court,  whose  officer  this  receiver  Is.  A 
suit  In  the  name  of  the  fwelgn  receiver  would 
be  exactly  the  same  as  a  suit  by  that  receiv- 
er  himself.  The  receiver  here  would  be  no 
more  than  the  attorney  in  fact  of  that  officer, 
not  even  subject  to  the  direction  of  this 
court  either  In  the  collection  or  the  distribu- 
tion of  the  mon^  collected.  Mr.  Gray  would 
be  mere^  a  receiver  in  name.  The  same 
condition  of  affairs  would  result  If  another 
prayer  of  the  cross  blU  should  be  granted, 
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namely,  that  the  New  Jersey  receive  should 
be  ordered  to  conform  to  the  directions  of 
the  assignee  regarding  the  collection  or  com- 
promise of  claim.  Such  an  order  would 
make  the  New  Jersey  receiver  the  instrument 
for  executing  the  will  of  the  New  Hampshire 
assignee,  rather  than  an  officer  of  this  court, 
amenable  to  its  directions,  and  liable  to  It  for 
the  manner  In  which  he  should  discharge  his 
duties.  Mr.  Gray  la  an  officer  of  this  court; 
and  If  any  person  interested  In  the  adminis- 
tration of  the  corporate  affairs  confided  to 
blm  thinks  that  be,  through  delay,  or  mis- 
management, or  otherwise.  Is  Jeopardizing 
any  such  Interest,  he  can,  by  application  to 
this  court,  have  the  matter  rectified,  if  there 
appears  to  be  a  grievance.  As  already  ob- 
served, Mr.  Ta^ert,  as  the  representktive  of 
all  the  creditors,  can  thus,  through  this  court, 
secure  a  prompt  and  equitable  administration 
of  the  affairs  of  the  insolvent  association 
within  this  state.  The  important  question 
discussed  upon  the  hearing  is  raised  by  an- 
other praya*,  and  the  facts  upon  which  It  Is 
bfised,  namely,  that  Mr.  Gray  be  directed  to 
collect  all  debts,  and  pay  over  all  proceeds  to 
Mr.  Taggert,  to  be  distributed  according  to 
the  laws  of  New  Hampshire.  That,  as  a  rule, 
the  prayer  states  correctly  the  duty  of  the 
ancillary  receiver,  Is  not  controverted  by  the 
counsel  of  the  New  Jersey  officer.  It  Is  now 
admitted,  and  has  never  been  denied,  that 
the  general  assets  of  the  association  should 
be  distributed  by  the  home  assignee.  But 
there  is  a  part  of  the  assets  In  this  state  re- 
garding which  It  Is  doubtful  whether  this 
general  rule  applies.  This  portion  consists  of 
the  mortgages  deposited  with  the  secretary 
of  the  state  as  a  condlUon  precedent  to  the 
association  obtaining  a  certificate  of  author- 
ity to  do  business  in  this  state.  This  deposit 
Is  of  securities  amounting  to  f30,000,  and  Is 
made  under  the  provisions  of  section  3,  p.  427, 
Act  1890  (3  Gen.  St.  p.  3256).  The  language 
of  the  statute  Is  that  the  securities  shall  be 
held  by  the  secretary  of  state  in  trust  for  the 
ben^t  of  tlie  creditors  of  such  ci»i>oratlon 
within  this  state.  The  Insistence  on  behalf 
of  Mr.  Taggert  Is  that  there  are  no  creditors 
In  this  state.  It  Is  argued  that  the  only 
parties  here  who  have  claims  against  the  as- 
sets of  the  estate  are  shareholders,  and  that 
they  are  not  creditors,  but  part  owners  with 
all  the  shareholders  in  those  assets.  I  think 
that  a  shareholder  Is  not  a  creditor.  Mr. 
Smith  observes  that  these  associations  have 
been  not  inaptly  termed  "corporate  partner- 
ships," tor  the  reason  that  the  stockholders 
are  In  fact  co-partners  In  their  business  rela- 
tions. Smith,  Rec.  i  322.  Judge  Hallett,  in 
delivering  the  opinion  In  the  case  of  Patter- 
son V.  Trust  Co.,  In  the  circuit  court  of  the 
United  States,  said:  "The  shareholders  who 
have  petitioned  for  those  assets  [In  Colorado] 
are  not  upon  the  footing  of  creditors  of  the 
corporation.  They  cannot,  under  any  cir- 
cumstances, be  creditors,  until  their  shares 
should  mature,  and  $200,  which  would  be 


payaUe  to  them  upon  the  comj^etton  of  tiH 
term  of  eight  years,  become  due.  •  •  • 
The  business  of  the  corporation  was  not  of 
a  character  to  create  indebtedness,  so  as  to 
give  people  In  general  the  standing  of  cred- 
itors of  the  corporation.  There  could  not  be 
creditors  imless  some  or  all  of  the  officers 
should  have  claims  against  It  for  services  ren- 
dered It."  To  the  same  purport  are  the  cases 
of  Towle  T.  Association  and  Maynard  v.  As- 
sociation. 

But  the  question  is,  what  Is  meant  In  the 
New  Jersey  statute  when  It  uses  the  word 
"creditors."  This  must  be  ascertained  by 
the  purpose  sought  to  be  attained  by  the  leg- 
islature. The  title  of  the  act  includes  loan 
and  building  associations,  and  it  certainly 
could  not  have  been  the  legislative  Intent  to 
confine  the  benefits  of  Its  provisions  to  fa- 
cers or  agents  who  have  claims  against  the 
company  for  services  rendered,  or  to  dealers 
who  have  furnished  stationery  or  coal  or 
light  for  the  company's  office.  It  Is  admitted 
that  while  the  assoclatl<»i  la  a  going  concmi 
no  shareholder  becomes  a  creditor  until  tiie 
maturity  of  his  shares.  But  when  Insolvency 
occurs  the  rights  and  liabilities  of  the  share- 
holders and  borrowers  are  radically  changed. 
The  borrower  becomes  liable  to  pay  his  debt 
at  once,  and  upon  the  confirmation  of  the 
final  account  of  the  receiver  the  shareholder 
becomes  entitled  to  his  distributive  share. 
Now,  it  seems  to  me  that  the  right  of  the 
shareholder  to  this  ascertained  portion  of 
such  fund  then  becomes  as  secure  as  the 
right  of  a  holder  of  matured  shares.  The  div- 
idend declared  in  his  favor  Is  as  much  a  debt 
a^  would  have  been  the  par  value  of  his 
shares  bad  they  matured.  In  both  instances 
the  shareholder  becomes  a  creditor  within 
the  meaning  of  the  New  Jersey  statute.  The 
deposit  of  the  fund  in  this  state  does  not,  in 
my  Judgment,  change  in  the  least  the  propor- 
'tlon  to  which  New  Jersey  shareholders  will 
be  entltied.  All  the  assets  here  are  to  be  tak- 
en into  account  as  a  part  of  the  fund  to  be 
distributed;  but  the  right  to  control  the  fund 
deposited  In  this  state,  for  the  purpose  of  se- 
curing the  payment  to  shareholders  in  this 
state  of  their  proportion  of  the  assets  to  be 
distributed,  resides  In  this  court  Whether 
such  fund  is  to  be  turned  over  to  the  doml- 
cfiiary  receiver,  or  Is  to  be  letalned  here,  or 
wheUier  a  part  Is  to  be  so  turned  over,  and 
the  remainder  retained,  will  depend  upon  cir- 
cumstances. All  this  court  can  reasonably 
exact  Is  that  its  citizens  shall  not  be  driven 
into  the  court  of  another  state  to  obtain  their 
distributive  shares,  and  that  the  payment  ot 
such  sliares  shall  be  secured,  so  far  as  the 
amount  received  from  the  securities  deposit- 
ed will  furnish  security.  The  securities  de- 
I>08lted  with  the  secretary  of  state  were 
mortgages  upon  New  Jersey  property,  and 
those  mortgages  are  In  the  hands  of  the  New 
Jersey  receiver  for  collection.  .The  theory 
for  the  calculation  of  the  amount  due  upon 
each  of  those  mortgages  baa  just  been  de- 


Digitized  by 


Google 


LAMBEBTSOK  t.  OOKSOUDATED  TBAGTION  00. 


683 


dated  In  tiie  cue  of  Weir  r.  Auodatlon,  88 
AtL  643;.  The  New  Jeisey  officer  vill  at  once 
proceed  to  collect  the  amount  of  tboee  securi- 
ties. When  they  are  all,  or  snbstantlally  all, 
collected,  the  New  Hampshire  assignee  may 
Sle  a  petition,  showing  the  amount  of  asseta 
aa  nearly  aa  possible,  the  amount  and  char- 
acter of  his  bond,  and  then  this  court  will 
make  an  order,  either  that  the  assets  In  this 
state  be  paid  over  to  Mr.  Taggert  upon  his 
glTing  iHHid  in  this  state  to  pay  the  New  Jer- 
sey shareholders  their  distributlTe  shares,  or 
possibly  ap<m  the  security  of  his  original 
bond  takeu  together  with  the  asisumptloh 
that  the  court  of  New  Hampshire  will  see 
that  the  shareholders  everywhere  are  paid; 
or  the  order  may  be  that  sufficient  assets  may 
be  retained  here  to  be  distributed  through 
the  bands  of  the  receiver  in  this  state,  but 
according  to  the  proportion  fixed  by  the  de* 
cree  of  the  court  of  New  Hampshire.  The  re- 
ceipts of  any  collections  by  Mr.  6i^,  other 
than  those  thus  deposited,  will,  after  deduct- 
ing ezpenaes,  be  paid  otw  at  once. 


(M  N.  J.  I*  4fi2) 

LAMBteETSON  v.  CONSOLIDATBD  TRAC- 
TION CO. 

(Oonrt  of  Srrora  and  Appeals  of 'New  Jeney. 
Nov.  IS,  18870 

PSRSOSAl.  Injorisb~-Dkolab&71oe!b  a.»  Etidbsoi 
—Opinion  of  Piivbicii.k. 

1.  ^e  dedaradons  of  a  person  as  to  IiIb  sTmp* 
toms,  made  to  a  pbysidan  or  surgeoo,  not  for 
the  piu]poee  of  treatment,  but  for  the  purpose 
of  leading  the  i^yeician  or  snrgeon  to  form  an 
opinion  to  which  he  may  testify  as  a  witness 
for  the  declarant,  in  a  suit  brought  by  him  for 
personal  injories,  are  not  admisBible  In  evidence 
at  the  instance  of  the  dedarant 

2.  It  is  not  error  for  the  coort  to  refuse  to 
dbarge  the  jury  to  disregard  the  opinion  of  a 

Shysiclan  formed  wholly  or  in  part  on  such  dec- 
irations  as  are  above  mentioaed,  In  a  case 
where  there  Is  legitimate  eridenee  of  Uie  truth 
of  the  dedarations. 
(Syllabna  by  the  Court) 

Error  to  nii»reme  court 

Action  by  Cbaiies  Lambertaon  against  the 
Consolidated  Traction  Company.  From  a 
Jodgment  ot  the  snpr^e  court  ^  AtL  100) 
affirming  a  Judgment  for  plaintiff,  dtfmdant 
brings  error.  Affirmed. 

Depue  &  Parker,  for  plaintiff  In  error.  Sam- 
uel Kaliscfa,  for  defendant  In  errcK'. 

DIXON,  J.  In  an  ^ction  for  personal  In- 
juries, brought  In  the  Essex  circuit,  the  plain- 
tiff recovered  a  Judgment,  which,  having 
been  affirmed  in  the  supreme  court  (30  Atl. 
100),  is  now  before  us  on  writ  of  error.  Of 
the  matters  involved,  we  think  none  requires 
consideration  other  than  that  received  in  the 
supreme  court,  except  the  aasignments  of  er- 
ror based  upon  the  Judge's  refusal  to  chaise 
as  requested  concerning  the  opinions  of  the 
medical  experts.  The  following  requests 
will  show  the  precise  points  for  ccmsidera- 
tlon:   'The  testimony  of  a  physician  called 


to  examine  the  plaintiff  at  a  recent  period, 
with  a  view  solely  to  giving  testimony  at  the 
trial,  aa  to  the  extent  of  an  injury  and  Its 
probable  duration  and  effect,  cannot  be  re- 
garded by  the  Jury  in  any  case  in  which  the 
opinion  of  the  witness  is  founded,  In  whole 
or  in  part,  upon  statements  made  by  the 
plaintiff  of  circumstances  not  proved  to  be 
true  or  to  exist,  and  upon  symptoms  or  con- 
ditions which  existed  at  a  former  period,  and 
of  which  the  physician  has  no  knowledge,  ex- 
cept from  what  the  plaintiff  told  him." 
"The  opinion  of  a  physician  who  has  no 
knowledge  of  the  case,  ezc^t  that  derived 
from  an  examination  made  In  anticipation 
and  with  a  view  of  testifying  on  the  trial  ot 
a  cause  where  the  physical  c<mdItion  of  the 
person  examined  Is  a  material  fact,  cannot  be 
regarded  if  that  opinion  is  founded,  in  whole 
or  in  part,  on  statements  of  previous  physical 
condition  and  suffering  and  pain,  of  which 
proof  was  not  made  at  the  trial."  It  appears 
that,  about  a  week  before  the  trial,  a  phy- 
slcian  was  called  in  by  the  plaintiff  to  exam- 
ine his  bodily  condition,  in  order  that  the 
physician  might  form  an  opinion  to  which 
he  could  testify  at  the  trial  as  an  expert  wit- 
ness on  the  plahitIff*B  behalf;  and,  In  so  tes- 
tifying, the  physician,  having  stated  that 
"there  was  not  anything  to  discover  by  the 
examination  except  the  symptoms  as  he  [the 
plaintlfT]  expresed  them,"  was  allowed  to  tell 
what  symptoms  the  plaintiff  had  narrated. 
Although  this  testimony  was  objected  to,  no 
exception  seems  to  have  been  sealed,  and 
there  Is  no  assignment  of  error  upon  Its  ad- 
mission. Its  only  bearing  now,  therefore,  la 
upon  the  requests  to  charge. 

The  testimony  Itself,  we  think,  was  Illegal. 
It  Is  well  settled  that  the  declarations  of  a 
patient  as  to  his  symptoms,  made  to  his 
physician  or  surgeon  t<yr  the  purpose  of  treat- 
ment, are  admtsslUe  In  evidence.  Fay  v. 
Harlan,  128  Mass.  244;  State  T.  Gedlcke,  48 
N.  J.  Law,  88.  While  such  declarations  par- 
take of  the  nature  of  hearsay,  they  derive 
some  credibility,  beyond  that  of  hearaay, 
from  the  fact  that  the  patient  expects  his 
physician  or  surgeon  to  be  guided  by  them  In 
administering  remedies,  and  so  the  patient 
has  an  Incentive,  beyond  the  ordinary  obliga- 
.tlon,  to  tell  the  truth.  But  when  such  dec- 
larations are  made,  not  for  the  purpose  of 
treatment,  but  for  the  purpose  of  leading  the 
physician  or  surgeon  to  form  an  opinion  to 
which  he  may  testis  as  a  witness  for  the 
declarant,  not  only  is  this  reason  for  credibil- 
ity absent,  but,  Instead,  sdf-lnterest  becomes 
a  motive  for  distortion,  exaggeration,  and 
falsehood.  Hence  It  is  the  better  conclusion 
that  declarations  made  under  snch  circum- 
stances are  not  competent  evidence  on  be- 
half of  the  declarant.  Railroad  Co.  t.  Hunt- 
ley, 38  Mich.  637;  Jones  v.  President,  etc., 
Village  of  PorUand,  88  Mich.  598,  50  N.  W. 
731;  Davidson  v.  Cornell,  132  N.  T.  228,  80 
N.  E.  573;  Railroad  Co.  v.  Roalefs,  13  0.  C.  A, 
eOl.  70  Fed.  21.   Of  course,  this  does  not  ap- 
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Viy  to  Qtterances  whlcb  are  the  natural  ex- 
presBlons  ot  present  pain,  evea  though  they 
are  brought  out  by  an  lamination  made  for 
the  purpose  above  moitloned.  Such  utter- 
ances are  themselves  symptoms,  and,  while 
they  may  be  feigned,  are  neTertheless  compe- 
tent testimony  of  the  honesty  and  weight  of 
which  the  jury  must  judge.  The  exclusion 
of  a  party's  declarations  made  for  the  pur^ 
pose  of  qualifying  an  expect  to  testify  on  Ms 
h^ialf  wlU  not  unduly  Interfere  with  the  evi- 
dence of  expert  witnesses.  These  witnesses 
may  state  to  the  Jury  the  grounds  of  their 
opinion  so  far  as  their  expertness  has  dis- 
covered them;  but,  outside  of  that,  tlie 
grounds  must  be  disclosed  by  other  evidence; 
and,  upon  the  grounds  thus  laid,  hypothetical 
questions  may  be  framed  on  which. the  opin- 
ions of  experts  can  be  received.  But,  al- 
though we  consider  this  testimony  Illegal, 
yet  the  court  did  not  nt  In  refusing  to  charge 
as ,  requested.  The  requests  were,  in  sub- 
stance that  the  Jury  shoidd  be  Instructed  to 
disregard  the  o];dnions  of  the  physician  if 
they  were  based  wholly  or  In  part  <m  the 
statemrats  of  the  plaintiff  as  to  his  previous 
physical  condition.  But  it  is  plain  that,  U 
the  evidence  In  the  caose  would  warrant  the 
Jury  In  believing  that  the  statements  of  the 
plaintiff  were  true,  the  opinions  of  the  phy- 
sician were  competent  testimony  for  the  con- 
sideration of  the  Jury.  While  the  i^sldan 
might  not  lawfully,  at  the  plalntlfTs  instance, 
r^eat  to  the  Jury  the  statements  so  made, 
yet  hlB  oplnliHi,  based  on  what  the  Jury 
should  believe  to  be  facts,  was  not  rendered 
valuetess  because  those  facts  had  been  com- 
mnnlcated  to  talm  by  the  pliUntlfl  hlms^. 
We  find,  in  the  record,  testimony,  uncontra- 
dicted, that  the  statanents  made  by  the 
plaintiff  to  the  physidan  were  true;  and 
hence  even  the  last  assignment,  directed 
against  the  cbnsidexaticHi  of  an  (pinion  based 
on  statements  of  i^Vloos  physical  condition, 
of  which  proof  was  not  made  at  the  trial,  is 
inapplicable  to  the  case,  irince  no  such  state- 
ments appear.  There  Is  no  error  requlrii^ 
the  rerersal  of  the  Judgment;  and  therefore  it 
Is  affirmed.  v 


(60  N.  J,  Ij.  466) 

HOIMARK  V.  CONSOLTOATED  TRAC- 
TION CO. 

(Court  of  Errors  and  Appeals  of  New  Jengj, 
Nov.  19, 1897.) 
Nboliobsce— Province  of  Jcbt. 
Where  plaintiff  was  injured  in  a  collision 
while  ridins  in  a  wagon  driven  hj  another,  and 
the  sole  ground  on  wnlch  plaintiff  could  be  chap- 
^d  with  the  driver's  oesligence  was  that  at 
the  time  of  the  collision  the  driver  was  a  part- 
ner of  plaintiff,  and  engaged  in  partnership  busi- 
ness, and  the  evidence  was  not  dear  that  the 
driver  was  so  engaged,  it  was  not  error  to  re- 
fuse to  diarge  absolutely  that  the  driver's  neg- 
ligrace  was  imputalde  to  plaintiff. 

Error  to  supreme  court 
Action  by  Peter  Holmark  against  the  Con- 
solidated Traction  Company  for  damages  for 


personal  Injuries.  From  a  verdict  and  judg- 
ment in  favor  of  plaintiff,  affirmed  1^  the 
preme  court  (36  AtL  100),  defendant  Iffings 
error.  Affirmed. 

Depue  &  Parker,  for  plaintiff  In  error. 
Samuel  Kallsch,  for  defendant  In-  error. 

PER  CURIAM.  This  suit,  Uke  that  of 
Lambertson  r.  Traction  Go.  (just  decided)  38 
AtL  683,  was  brought  for  personal  Injuries 
received  In  a  collision  between  a  car  of  the 
defendant  and  a  horse  and  wagon  driven  1^ 
Charles  Lambertson,  and  In  which  the  plain- 
tiff was  riding.  Aside  from  the  matters  dis- 
cussed In  the  Case  of  Charles  Lambertson, 
the  only  point  calling  for  mention  Is  the  al- 
leged refusal  to  charge  that  the  contributory 
n^ligence  of  the  driver  was  Imputable  to 
the  plaintiff.  The  sole  ^oimd  on  which  the 
plaintiff  could  be  charged  with  the  driver's 
negligence  was  that,  at  the  time  of  the  col- 
lision, the  driver  was  a  partner  of  the  plain- 
tiff, B3sA  engaged  In  partnership  business. 
The  testimony  by  no  means  makes  It  clear 
that  the  driver  was  then  so  engaged,  and  the 
judge  charged  the  jury  as  follows:  "They 
were  partners,  and,  so  far  as  partnership 
business  Is  concernevi,  each  partner  Is  an 
agent  of  the  other  members  of  the  firm. 
Whether  tfa&y  were  engaged  at  that  time 
in  any  partnership  matters,  or  whether  the 
journey  through  Broad  street  to  Centre  Mar- 
ket was  for  the  benefit  solely  of  Lambertson, 
Is  a  question  of  fact  for  you  to  determine. 
If  you  find  that,  at  the  time  the  accident  oc- 
curred, the  relation  between  Lambertson  and 
the  plaintiff  was  that  of  principal  and  agent, 
then  I  charge  you  that  the  negligence  of 
lambertson  may  be  imputed  to  the  plain- 
tiff, and  so  become  his  negligence."  Under 
the  circumstances  of  the  case,  We  think  this 
charge  fairly  presented  to  the  Jury  the  mat- 
ter for  their  consideration;  and  the  assign- 
ment of  error  directed  against  the  refusal  to 
charge  absolutely  that  the  driver's  negli- 
gence was  Imputable  to  the  plaintiff  cannot 
be  sustained.    The  judgment  is  affirmed. 


«o  N.  J.  u  my 

LAMBERTSON  v.  CONSOLIDATBD  TRAC- 
TION CO. 

(Court  of  Errors  and  Appeals  of  New  Jers^. 
Nov.  15.  1807.) 

PbhsohalIiudbiss— Dakaosb— Kbhtal  Du- 

OBDER. 

When  an  actionable  wrong,  consisting  of 
or  accompanied  hj  personal  injury.  Is  committed, 
the  Jury,  in  fixing  Uie  damages  therefor,  are  gen- 
erally entitied  to  considn-  the  mental  agitatim 
and  disorder  of  the  plaintiff  naturally  and  prox- 
imately resulting  from  the  wrongful  conduct  of 
the  defendant. 
(Syllabus  by  the  Comt) 

Error  to  supreme  court, 

Actton  by  Julius  Lambertson  against  tb» 
Consolidated  Traction  Company.  Judgment 
for  plaintiff  was  affirmed  t^^  supreme  court 
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0e  AtL  KNQ,  and  defendant  brings  error. 

Affirmed. 

Depae  A  Parker,  to:  pbUntlfl  in  error.  Sam* 
iiel  Kaltech,  for  defendant  In  error. 

DIXON,  J.  This  suit  grov*  oat  of  the  cd- 
lialon  wfalcb  gare  rise  to  the  snlts  brov^t 
by  Cbarles  Ijunbertaoa  (88  AtL  683),  and  Pet- 
er Holmark  (Id:  6S<M,  }ast  decided,  and  pre* 
aenta  no  queetlona  wbioh  ture  not  beoi  al- 
ready disposed  of,  save  the  request  to  cbarge 
that  no  damages  could  be  given  for  fear, 
trli^t,  or  any  pbysleal  or  mental  disorder 
resnltlng  from  fear  or  fright.  The  trial 
Judge  charged  that  the  only  compensation 
the  plaintiff  was  entitled  to  was  compensa- 
tion for  Injuries  which  resulted  from  the 
physical  Injury  caused  to  the  irtalntlff  by  the 
collision  between  the  wagon  In  which  he 
was  riding  and  the  defendant's  car;  and  we 
think  that,  in  so  doing,  be  went  as  far  as 
the  defendant  had  any  right  to  ask.  While 
there  are*  decisions  holding  that  mere  fright 
cannot  form  the  legal  basis  of  an  action  for 
damages  (Mitchell  r.  Railway  Oo.  [N.T.  App.] 

46  N.  E.  8U).  it  is  a  weU-esUbllshed  rule  that 
when  an  actionable  wrong,  consisting  of  or 
accompanied  by  personal  injury.  Is  commit- 
ted, the  Jury.  In  fixing  the  damages,  are  en- 
titled to  consider  the  mental  agitation  and 
disorder  of  the  plaintiff  naturally  and  pm- 
Imately  resulting  from  the  wrongful  conduct 
ot  the  defendant  This  principle  was  ap- 
piled  in  Ogden  r.  Qlbbons,  0  N.  J.  Law,  SOS, 
an  action  of  trespaas  qnare  dansum  freglt, 
and  Is  constantly  applied  in  suits  for  sednc- 
lion,  slander,  libel,  assault,  breach  of  prom- 
ise of  marriage,  and  the  like.  In  two  re- 
ported cases  this  court  has  expressly  sanc- 
tioned the  principle.  Alien  t.  Perry  Co., 
48  N.  J.  Law,  19S;  Ballroad  Oo.  t.  Walsh, 

47  N.  J.  Law,  548,  4  Atl.  823.  Although  in 
these  Instances  the  mental  disturbance  waa 
only  temporary,  It  certainly  cannot  the  less 
deeerre  consideration  because  It  ai^ears  to 
be  permanent  The  Judgment  should  be  af* 
flnned. 


m.  H.  J.  Ii.  107) 

INHABITANTS  OF  ORYIL  TP.  v.  MATOB, 

ETC,  OP  BOROUGH  OP 
WOODCLIPP. 

<8iipreme  Court  of  New  Jersey.    Nor.  ^  189T.) 

VOBOUOBS— 'POBM&TTOS— LlABTLtTIBS  AITO  ASSSTB 
— STATOTBS— COSiTROOTIOW. 

1.  A  statute  whldi  Imposes  upon  a  borough  a 
•oportlonate  port  ot  tiie  liabllltfee  of  a  tewasbip 
from  whidi  it  baa  been  set  off,  and  asBloDs  to  it 
a  mvportlonate  part  of  the  asaeta  of  sq^  town- 
ship, is  valid,  although  not  passed  until  after  the 
formatloD  of  the  borough. 

2.  In  constrniog  statutes  It  Is  an  lunriabls 
rule  that  words  sboold  aever  be  snpidled  or  ah 
tered  unless  to  effect  a  meanbig  elearv  ahown  Iv 
flie  other  parts  of  the  act 

(Syllabus  by  the  OourL) 

Case  oertlfied  from  circuit  ooart»  Bargefp 
■ctonv,  tat  advlawy  oplnloib 


Action  by  the  InhabltaDtB  of  the  township 
of  Orrll,  In  the  coimty  of  Bergen,  against 
the  mayor  and  council  of  the  borough  ot 
Woodcllff.  Case  certified,  and  Judgment  aO- 
vised  for  plaintiff. 

Argued  June  term,  1887,  before  aiAOIB,  a 
J.,  and  DEPUB,  TAM  SXOKStl^  and  GUM- 
ME^RE,  JJ, 

J.  W.  De  Yoe,  for  plalntUf.  MlUer  &  iStj^ 
era  and  Lather  Shafer,  for  defendant 

GUMMGRB,  J.  The  borougb  of  Wood- 
cllff became  Incorporated  about  the  2Stb 
day  of  Auguat,  1894,  under  the  act  for  the 
formation  of  borougb  goTemments,  approT- 
ed  April  6, 1878,  and  the  several  supplements 
thereto.  It  Includes  within  its  boundaries 
a  portion  of  the  township  of  Orrll,  In  the 
county  of  Bergen,  and  a  portion  of  the  town- 
ship of  Washington,  In  the  same  county^ 
Prior  to  the  time  of  the  Incorporation  of  the 
borough,  the  township  of  OrvU  had  become 
Indebted  in  the  sum  of  $30,000  for  moneys 
expended  In  macadamising  a  portion  of  the 
roads  within  Its  territory,  and  had  issued 
bonds  to  secure,  the  same.  None  of  tbesa 
roads,  however,  were  In  that  part  of  the 
township  which  Is  now  within  the  limits  of 
the  borough.  At  the  time  of  the  formation 
of  the  borough  no  Legislation  existed  for  ap- 
portioning to  It  Its  share  of  the  assets  and 
liabilities  of  the  township.  On  AprU  16, 
1806,  however,  a  statute  was  passed,  en- 
titled "An  act  to  provide  for  the  division  of 
the  aaseta  and  liabilities  of  townships  be* 
tween  such  townships  and  any  borough  as 
boroughs  set  off  from  the  same,"  the  first 
section  of  which  provided  that,  "where  any 
borongh  has  been  heretofore  or  shall  be  here- 
after set  off  from  any  township  In  this  stat^ 
the  township  committee  of  such  toifnahlp, 
and  the  mayor  and  council  of  such  borough 
shall  have  the  power,  and  It  ^mU  be  theli 
du^,  by  agreement  to  make  division  ber 
tween  such  borougb  and  audi  township  of 
all  the  property  of  such  township,  Including, 
moneys  and  assets  on  hand,  and  due  or  tp 
become  due  to  aald  township,  and  to  maka 
an  equitable  ^portlonment  of  the  indebted- 
ness and  liabllitiea  of  mub  township."  P. 
L.  1886,  p.  270.  Coder  the  provlaions  of  this 
act  proceedings  were  taken  to  make  divi- 
sion of  the  aaseta  and  UaUlltlea  of  the  town- 
ship of  Orrll  between  It  and  the  borough  of 
Woodcllff,  with  the  result  that  there  was  i«- 
portloned  to  the  borough,  aa  Its  aliaxe  of  the 
above-mentioned  Indebtedneas^  tba  sum  ni 
1609.85;  and,  upon  the  refusal  of  the  boiv 
ongh  authorities  to  pay  to  the  township  the 
first  installment  said  amount  when  it  fdl 
due,  this  suit  was  !»oai^t  for  Its  collection. 
-  The  first  gronnd  npoa  wblch  the  borough 
leslsta  the  collection  of  the  moneys  claimed 
to  be  due  from  It  to  the  township  Is  that,  as 
no  legal  UabOlty  rested  upon  It  when  first  II 
became  Incorporated,  to  pay  any  portion  of 
the  Indebtedness  which  had  prerlons^  been 
Incurred  b7  tbe  township,  no  ancb  lUbUltar 
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couid  be  inbsequentlr  Imposed  upon  it  by 
the  lestelatnre,  and  that  the  act  of  April  16. 
1896,  80  ftir  as  It  attempted  to  do  so,  wss 
nnconstltutloiial.  Although  this  contentloD 
has  the  support  of  a  nnmber  of  adjudicated 
cases,  of  which  Inhabitants  of  Hampshire 
T.  Inhabitants  of  Franklin,  16  Mass.  76,  and 
Bowdolnham  t.  Blchmond,  6  Gireenl.  112, 
are  examples,  It  seems  to  me  that  It  cannot 
be  supported  on  principle,  as  '^t  Is  Inconsist- 
ent with  the  necessary  supremacy  of  the 
legislature  orer  aU  its  corporate  and  nnbi- 
eorporate  bodies,  dlTislons,  and  parts."  1 
DllL  Mun.  Corp.  (4tb  Ed.)  {  189.  We  are 
told  that  the  constitutional  proTlslon  which 
legislation  of  this  kind  violates  Is  that  which 
prohibits  the  passive  of  any  law  Impairing 
the  obligation  of  contracts,  but  it  seems  quite 
plain  that  this  law  Is  not  objectionable  for 
that  reason.  As  was  said  by  Mr.  Justice 
Clifford  In  Laramie  Ca  Com'rs  t.  Albany  Oo. 
Oom'rs,  92  U.  &  307,  a  case  -when  the  ques- 
tion under  consideration  was  somewhat  sim- 
ilar to  tiut  in  the  case  now  before  us,  "Uuti- 
tutions  of  this  kind  [municipal  corporations] 
are  the  auxlllvles  of  the  state  In  the  Im- 
portant business  of  municipal  rule,  and  can* 
not  have  the  least  pretension  to  sustain  fiielr 
prlTll^s  or  their  existence  upon  anything 
like  a  contract  between  them  and  the  legis- 
lature of  the  state,  because  there  Is  not,  and 
cannot  be,  any  reciprocity  of  stipulation, 
and  their  objects  and  duties  are  utterly  In- 
compatible with  everything  lb  the  nature  of 
a  compact"  Moreorer,  the  power  of  the 
legislature  to  pass  laws  of  this  character, 
retroactive  In  their  operation,  has  already 
been  affirmed  by  this  court  In  the  case  of 
Bader  v.  Township  of  Union,  89  N.  T.  Law. 
B09,  the  legislature  had  Incorporated  a  road 
district  out  of  a  portion  of  the  township^ 
and  authorised  It  to  lay  ont  and  to  improve 
streets  within  Its  limits.  After  It  had  In- 
curred a  large  Indebtedness  In  carrying  out 
the  purposes  fbr  which  It  had  been  created, 
the  l^slature  repealed  the  act  which 
brought  It  Into  being,  but  provided,  in  the  re- 
pealer, that  its  debts  should  be  charged  up- 
on and  paid  llie  township  at  large.  It 
was  held  that  this  was  a  valid  exercise  of 
legislative  power.  It  Is  argued  that  the 
ease  before  us  differs  ftwm  that  cited,  in 
that  In  Bader  v.  Township  of  Union  it  was 
considered  that  there  existed  a  moral  obli- 
gation on  the  part  of  the  township  to  pay  the 
debts  of  the  road  district  arising  out  of  the 
benefit  received  by  the  township  at  large 
from  the  work  done  and  improvemmts  made 
by  the  road  district  and  that  this  moral  ob- 
llgntlon  was  merely  turned  into  a  legal  one 
by  the  action  of  the  l^slature;  while  In 
the  present  case  (as  we  are  told)  no  mwal  ob- 
ligation rested  upon  the  defendant  prior  to 
the  passage  of  the  act  of  1896,  to  pay  ai^ 
portion  of  tiie  Indebtedness  which  had  been 
Incurred  1^  the  plaintiff  In  the  macadamiz- 
ing of  Its  roads.  I  cannot  agree  to  this  view. 
When  the  township  made  these  Improve- 


ments to  certain  of  Its  roads.  It  did  so  not 
only  for  the  benefit  of  those  of  Its  InhaUt- 
ants  who  rented  or  owned  piap&ty  In  the 
Immediate  neighborhood  of  such  roads,  but 
for  the  benefit  of  the  township  as  a  wh<de; 
and  all  the  taxable  property  therein,  as  well 
that  which  is  now  included  within  the  limits 
of  the  bozongb  of  Wooddlff  as  that  which, 
remains  Is  the  towmdilp  of  OrvU,  was  sub- 
jected to  llabllltiy  for  the  payment  of  the 
UabUtty  Incurred.  The  8^;»aration  of  the 
borough  of  Wooddlff  from  the  townsh^  did 
not  operate  In  any  degree  to  deprive  those  of 
the  Inhabitants  of  the  borough  who  were 
formerly  dtiaens  of  the  township  of  the 
benefits  of  these  improvraients;  nor  did  it 
deprive  that  portion  of  the  traritory  of  the 
township  which  -  Is  bow  Included  In  the  bor- 
ough of  those  bttiefits.  Oonsequently,  al- 
though, that  separation  r^leved  the  borough 
trom  any  legal  UabUltT'  to  pay  for  Its  share 
of  those  ben^t%  Its  moral  obligation  to  do 
so  still  remained.  That  being  so,  the  right 
of  the  legislature  to  subsequently  impose  up- 
on It  the  burden  of  psylng  Its  proportionate 
part  of  this  Indebtedness  would  seem  to  be 
manifest 

The  second  ground  upon  which  the  defend- 
ant bases  Its  refusal  to  pay  the  plaintiff's 
d^aud  Is  more  unyielding.  The  act  of 
April  16, .  1896,  after  providing  the  method 
by  which  a  division  snd  q^portionment  of 
the  assets  and  UaUIities  of  the  township 
shall  be  made,  declares  that  "no  such  divi- 
sion and  apportionment  shall  be  valid  unless 
the  same  shall  be  approved  by  a  majority 
either  of  the  said  township  or  of  the  said 
mayor  and  council"  (of  the  borough).  P.  I.. 
1880r  p.  270l  It  appears  that  In  the  present 
case  the  division  and  apportionment  of  as- 
sets snd  liabilities  were  approved,  not. by  a 
majority  either  of  the  township  or  of  the 
mayor  and  .  council  of  the  borough,  but  by  ■ 
majority  of  the  to^nishU)  committee  of  the 
township  of  OrrJl.  TUs,  it  is  insisted  on 
behalf  of  the  defendant  was  not  a  com^- 
ance  with  the  statutory  requirement  snd 
consequentiy  did  not  v^ldate  the  division 
and  anwrtionment  On  the  otbet  hand.  It  is 
argued  for  the  plaintiff  that  from  a  reading 
of  the  context  It  Is  clear  that  the  legldature 
intended,  by  tiie  provisions  recited,  that  a 
majority  of  the  township  committee,  and  not 
of  the  inhaUtants  of  the  township,  should  ap- 
pcove  tbe  dlvisicai  and  sppwttMunent;  and 
we  are  asked  to  Insert  tbe  word  'Committee'' 
after  **townshlp"  In  constmlog  tiie  law.  Id 
ordw  to  give  effect  to  that  Intent  l%e  hs* 
variable  rule  In  the  construction  of  statutes 
Is  that  words  should  never  be  supplied  or 
changed  unless  to  effect  a  meaning  cloiriy 
shown  1^  the  other  parte  of  the  statute. 
lAue  V.  Schomp,  20  N.  J.  Bq.  82.  Althongik 
It  seems  probable  from  an  examination  of 
the  other  parte  of  this  act  that  the  legisla- 
ture intend^  to  confer  the  power  of  approv- 
al upon  the  governing  body  of  the  township 
rather  than  on  tha  township  Itself,  we  can- 
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not  Bay  that  raeb  Intent  appears  beyond 
doubt  Not  to  be  able  to  do  this  la  fatal  to 
the  claim  of  tbe  plaintiff,  for  the  injection 
of  the  word  "committee"  Into  the  statute, 
nnder  such  circumstances,  would  be  an  act 
of  legislation  rather  than  of  construction. 
The  division  and  apportionment  of  the  as- 
sets and  liabilities  of  tbe  township  between 
the  plaintiff  and  the  defendant,  not  having 
been  approved  In  the  manner  provided  by 
the  statue,  are  Invalid;  and,  being  so,  the 
plaintiff  cannot  successfully  maintain  an  ac- 
tion against  the  defendant  for  the  recovery 
of  80  much  of  tbe  township's  liabilities  as 
was  apportioned  to  It  The  circuit-  conrt 
of  Bergm  county  should  be  advised  accord- 
ingly. 


FRENOHS  T.  HeOONNBLL  et  sL 
fConrt  of  Brron  and  Appeals  of  New  Jers^. 
Nov.  16, 18&7.) 

HoSTftAOB  FORSOLOSCBK— DBrSNSM— BU&OH  OF 
COVBNAMT  or  DBSD. 

1.  A  bresdi  of  covenaDts  In  a  deed  agaioBt  in- 
cambrBDceB  or  for  good  title  is  no  defense 
against  proceedings  to  foreclose  a  mortgage  giv- 
en on  the  land,  for  part  of  the  conslderatioo  mon- 
9f,  except  in  cases  where  there  has  been  an  evic- 
tion by  title  paramoant  or  an  action  is  pending  to 
try  tlie  title  to  the  mortgaged  premisea.  A  far- 
th«  ezcqitlon  exists  where  actual  fraud  In  lbs 
transaction  is  alleged  and  proven. 

2.  Tbe  same  equity  that  will  be  invoked  to  re- 
fuse a  decree  of  specific  performance  regoiring 
the  vendee  to  accept  a  deed  and  gaj  the  pur- 
diase  money,  whoi  tiie  vendor  is  onable  to  make 
a  title  free  from  some  defect  or  incumbrance 
which  cannot  then  be  removed,  will  not  be  avail- 
able to  a  vendee  nnder  like  circomatances  in  re- 
sisting the  payment  of  a  mortgage  for  consider- 
ation mon^.  Hie  reason  is  that  specific  per- 
formance  is  not  a  matter  of  absolnte  right,  bnt 
of  sonnd  discretion,  and  when  It  is  refused  the 
conrt  leaves  the  party  to  hb  remedy  at  law; 
but  If  It  refuses  to  aaminister  equities  founded 
upon  a  deed  execnted,  the  party  applying  would 
be  left  without  a  remedy. 

(Byllabos  by  tlw  Conrt) 

Appeal  fipm  fwivt  of  chaocexy. 

Bill  fin-  foreclosure  of  a  mortgagis  1^^  .BUsa 
J.  McGonn^  and  Ubry  B.  Stnible,  wife  of 
Muffii  McD.  Strnttfe,  against  James  Frencbe. 
Freon  a  decree  for  complainants,  defendant 
appeals.  AlBrmed, 

Charles  M.  Woodruff,  tot  appellant  Mar- 
fln  Rosenkians,  for  respondoits. 

HBNDRICKSON,  J.  This  appeal  brings  to 
tills  court  for  review  a  decree  of  tbe  court  of 
chancery  for  tbe  sale  of  mortgaged  premises 
on  proceedings  to  foreclose.  The  mortgaged 
premises  consist  of  a  farm  situate  In  Byram 
township,  Sussex  county,  N.  J.,  which  was 
purchased  by  the  appellant  of  the  app^ees 
on  May  17,  1892;  the  mortgage,  which  was 
for  $1,S00,  having  been  given  by  tbe  former 
to  secure  part  of  tbe  consideration  money. 
Tbe  bU]  to  fbredose  Is  In  the  tisual  form,  and 
tbe  answer  as  amended  sets  np  as  a  defense 
against  the  payment  of  the  mortgage  a 
tWMCk  of  covenants  In  the  deed  against  la* 


cnmbrsnces  and  for  good  tKta,  aOegbig  Oat 

app^Uant  had  discovered  npon  tbe  record 
since  tiie  purdiase  two  several  mlntial  leases 
executed  upon  said  premisea  by  prior  ownem 
of  tbe  property,  one  by  Alexandw  UcKane 
and  wife  to  Michael  R.  Kemble,  dated  April 
7,  18C3,  and  the  other  by  Almira  Hendersbot 
and  James  Hendershot  to  Daniel  D.  Gbaptn 
and  Vail  Hilbln,  dated  April  29,  1881;  that 
the  lesaes  Invested  the  lessees  and  their  heirs 
and  assigns  with  the  ores  and  minerals  la 
and  npon  said  lands,  whldi  constituted  a  con- 
siderable and  material  part  of  the  value  of 
the  property;  and  that  owing  to  the  exist- 
ence of  these  Incumbrances,  notice  of  whldi 
had  been  duly  glvoi  at  the  earliest  time  to 
the  solicitors  of  the  appellees,  tbe  appellant 
had  been  unable  to  enjoy  or  to  dlapoee  of 
said  Itemises  as  fully  and  beneficially  as  he 
might  otherwise  -have  done;  and  that  inas- 
much as  the  proper  and  lawful  consideration 
of  said  mortgage,  and  the  bond  It  secured, 
had  failed,  the  answer  prayed  and  Insisted 
that  the  appellees  should  not  be  permitted  to 
recover  in  said  suit  or  to  prosecpte  the  same 
until  after  said  Incumbrances  ahould  have 
been  wholly  removed,  and  the  appellant  suffi- 
ciently Indemnified  for  his  loss  and  depriva- 
tion In  the  premises;  and  that  the  bill  might 
be  dismissed,  with  costs.  The  case  was  heard 
on  bill,  answer,  and  proofs,  and  at  the  doae 
of  the  hearing,  after  argument  the  vice  chan- 
cellor expressed  the  opinion  that  the  defense 
had  failed  entirely,,  and  that  complainant 
might  have  his  decree^ 

The  grounds  of  appeal  set  forth  in  the  pe- 
tition of  the  appellant  are.  In  substanbe,  that 
the  decree  adjudging  the  principal  and  Inter- 
est of  the  mortgage  to  be  due  the  appellees, 
with  costs,  and  directing  a  sale  of  tbe  mort- 
gaged premises  to  raise  and  satisfy  the  same, 
Is  erroneous,  because  made  In  disregard  of 
the  defenses  set  up  In  the  answer  of  the  ap- 
pellant snd  because  In  fact  no  money  what- 
ever was  due  from,  the  appellant  because 
of  the  utter  fallore  of  consideration  of  tbe 
said  mortgage,  and  the  failure  and  Inade- 
quacy of  the  title  to  the  mortgaged  premises 
conveyed  to  tne  appellant  by  the  respond- 
ents, by  reason  of  the  Incumbrance  of  twb 
mineral  leases  above  named  subsisting  there- 
on before  and  at  the  time  of  said  convey- 
ance, and  becaose  said  mortgage  was  ob- 
tained by  misrepresentation.  The  leases  oi 
the  record  of  them  were  offered  and  admit- 
ted In  evidence  at  the  hearing.  The  .Mc- 
Kane-Kemble  lease  conveyed  to  tbe  party  of 
the  second  part  bis  heirs  and  assigns,  forev- 
er, all  the  ainc  ores,  franklenlte,  and  Iron 
ores  upon  a  tract  of  200  acres,  of  which  the 
mcHigaged  premises  form  a  part  The  ex- 
cavations were  to  be  confined  to  the  hedges, 
rocks,  and  ledges  of  the  premises,  unless  the 
ores  and  minerals  should  ran  In  or  upon  the 
cultivated  fields,  and  then  tbe  excavation 
,  might  be  extended  to  those  parts,  upon  pay- 
ing a  reasonable  price  for  the  grain  there 
growing.    The  annoal  nut  reserved  was  a 
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sttpnated  sum  for  eacb  ton  of  the  ore  raised 
and  carried  away,  payable  half  yearly,  and, 
In  eaaa  the  rent  reserved  ebould  remain  un- 
paid for  15  days  aftra-  demand  made  in  writ- 
ing, iSi»  lease  Bbonld  become  null  and  Told 
foreror;  and  there  was  a  farther  condition 
to  tiie  lease  that,  In  case  the  party  of  the 
second  part  should  not  discoTer  any  of  the 
before-described  ores  and  mineral  substan- 
ces in  or  upon  said  premises  within  one  year 
of  the  date  thereof,  then  the  same  shonld 
be  null  and  void  forever.  The  Hendra^ot- 
Cbapin  lease  was  Bimilar  to  the  McKane- 
Kemble  leaa^  except  that  the  grant  was  for 
20  years,  and  that  tlw  rental  was  to  be  paid 
every  3  months  after  removal  of  the  ores; 
and  the  parties  of  the  second  part  were  re^ 
quired  to  commence  to  explore  for  said  mines 
and  minerals  within  6  months  of  the  date  of 
the  lease,  or  the  same  should  be  null  and 
void.  Evidently  two  such  leases  could  not 
co-exist  upon  said  premises  and  both  be 
valid.  It  may  be  'further  observed  that,  by 
the  proofs  admitted,  it  appeared  that  up  to 
the  time  of  .the  bearing,  November  10,  1S06, 
the  appellant  was  In  the  possession  of  the 
property;  he  had  not  been  evicted  nor  dis- 
turbed in  his  possession;  and  no  claim,  had 
been  made  to  it  by  any  one  since  Its  pur- 
chase by  the  appellant  It  was  farther 
proved  by  appellant  himself  that  no  shaft 
had  been  opened  upon  the  farm,  and  the 
only  excavation  that  bad  been  ms4e  vras  an 
oj^ea  cut  in  the  rock,  not  In  the  cultivated 
part  of  the  farm.  As  to  when  this  cut  in 
the  rock  was  made  the  appellant  was  the 
oidy  witness,  and  he  only  knew  by  hearsay 
that  some  work  was  done  on  It  about  seven 
years  before.  This  Is  not  legal  evidence, 
and  hence  there  was  no  proof  of  such  alle- 
gation. There  was  some  evidence  offered 
In  behalf  of  the  appellees  tending  to  show 
that  before  the  deed  was  delivered  to  the 
appellant  the  existence  of  the  McKane-Eem- 
Ue  lease  was  made  known  to  him  by  the 
appellees,  with  a  statement  that  the  deed 
would  not  be  delivered  unless  the  appellant 
would  waive  objectlona  on  account  of  the 
existence  of  the  lease;  and  that  the  appel- 
lant made  the  waiver  and  accepted  the  deed 
with  that  understanding.  This  evidence  was 
denied  by  the  appellant  so  far  as  it  applied 
to  the  McKane-Kemble  lease,  bat  the  ap- 
pellant admitted  that  mention  was  made  of 
the  Chapln  lease  and  an  old  Smith  lease 
whldi  he  regarded  as  no  Incumbrance.  The 
testimony  leaves  it  in  some  doubt  whether 
even  the  McKane-Kemble  lease  remained  as 
a  valid  Incnmbrance  upon  the  premises  at  the 
time  of  the  conveyance  to  the  appellant.  No 
evidence  was  given  tending  to  show  that  the 
existence  of  either  of  these  supposed  leases 
had  been  an  actual  detriment  to  the  appel- 
lant In  hindering  a  sate  of  the  premises  by 
him  or  by  causing  a  depreciation  In  Its  value. 
But  it  must  perhaps  be  admitted  that  the 
lease  just  named  having  had  its  existence 
recognlMd  In  several  deeds  constituting  the 


chain  of  tlU^  as  late  as  1876,  Is  a  anfflcient 
cloud  upon  the  title  or  Incumbrance  upon  the 
premises  to  raise  the  question  of  the  validity 
of  the  defense  set  up  by  the  answer  and 
proofs.  Oouisel  for  the  appellant  insists 
that  the  existence,  of  these  mineral  ^ants 
upon  record  and  In  full  force,  as  he  claims, 
is  a  clear  breach  of  the  covaiants  of  war- 
ran^  contained  in  the  deed  made  to  his  di- 
«nt,  and  tbilt  the  latter  would  not  have  paid 
and  secured  to  be  paid  the  consideration 
price  of  ¥2,000  for  the  same  bad  be  known 
of  these  Incumbrances,  and  that  the  respond- 
ents are  not  entitled  to  a  decree  for  their 
mortgi^  money  until  these  Incumbrances 
are  removed.  He  bases  bis  taudstence  main- 
ly upon  the  ground  that  a  court  of  equity 
wfil  not  enforce  specific  performance  of  a 
contract  by  the  vendee  to  accept  a  deed  for 
land  and  pay  the  purchase  money,  when  the 
vendor  Is  unaUe  to  make  a  title  as  describ- 
ed In  the  agreement  without  some  defect  or 
incumbrance,  which  cannot  then  be  remov- 
ed, and  that  the  same  equity  shimld  be  ap- 
plied to  protect  a  purchaser^  under  like  cir- 
cumstances. But  In  principle  this  cannot  be 
done.  And  the  reason  Is  plain.  The  spe- 
cific execution  of  a  contract  in  equity  Is  a 
matter  not  of  absolute  right  In  the  party, 
but  of  sound  discretion  in  the  court,  and. 
when  the  court  simply  refuses  to  enforce  the 
specific  performance  of  a  contract,  it  leaves 
the  party  to  his  remedy  at  law.  In  tbls  re- 
spect it  differs  greatly  from  the  otse  of  an 
executed  contract;  for,  if  a  court  of  equity 
should  refuse  to  administer  equities  found- 
ed upon  a  deed  executed.  It  would  leave 
the  party  applying  without  a  remedy.  1 
Story,  Bq.  Jur.  768,  and  note  1,  citing  IHgers 
V.  Pike,  8  Clark  ft  F.  568,  645.  That  this 
rule  has  no  application  to  the  case  In  hand 
Is  settled  by  a  long  line  of  decisions  In  this 
and  other  states.  In  Hnlfish  r.  O'Brien,  20 
N.  3.  Eq.  230,  a  bill  was  filed  to  tbreidose 
a  mortgage.  The  answer  stated  that  the 
mortgage  was  given  for  part  of  the  consider- 
ation money  of  a  conveyance  of  land  by  deed 
with  full  covenants,  and  that  the  title  con- 
veyed was  defective;  that  the  grantors  only 
owned  and  conveyed  three-fifths  of  the  prem- 
ises. Chancellor  Zabriskle  In  the  opinion 
says:  **It  has  been  decided  in  this  court  re- 
peatedly by  tiiree  of  my  predecessors  tiiat  a 
defect  of  titie  to  mortgaged  premises  conv^- 
ed  by  tiie  mortgagee  is  no  defense  In  a  suit 
for  the  foreclosure  of  a  mortgage  for  part 
of  the  consideration,"— citing  Shannon  v. 
Marsells,  1  N.  J.  Eq.  -426;  Van  Waggona  v. 
Mc^Ewen.  2  N.  J.  Eq.  412;  and  Glenn's  Adm'r 
T.  Whipple,  12  N.  J.  Eq.  60.  The  chancellor 
adds:  "Such  has  been  the  uniform  doctrine 
of  this  court,  and  It  is  in  accord  with  the  de- 
cisions of  other  states."  The  same  doctrine 
Is  laid  down  Ip.  Price's  Ex'rs  v.  Lawton,  27 
N.  J.  Eq.  3^,  afterwards  affirmed  In  this 
court  In  28  N.  J.  Eq.  274;  the  only  exception 
being  that  If  there  has  been  eviction  by  title 
paramount,  or  an  action  la  pending  to  try 
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Uie  title  to  the  mortgaged  premties,  t^e  court 
wQI  Interfere.  Neither  t>f  these  conditions 
exists  tn  the  present  case.  Among  other  csb- 
es  fnlly  stipportlng  this  doctrine  are  Long's 
Adm'rs  T.  Long,  14  N.  J.  Eq.  462;  Coster  T. 
Manufacturing  Co.,  2  N.  J.  Bq.  467;  Miller  T. 
ATcry,  2  Barb.  Ch.  682;  Bumpus  v.  Plainer, 
1  Johns.  Ch.  21S;  Withers  v.  Monell,  3  Bdw. 
Oh.  560;  Tallmadge  v.  Wallis,  25  Wend.  107; 
Edwards  v.  Bodlne,  26  Wend.  109.  Coun- 
sel has  argued  that  there  Is  a  recognized  ex- 
ception to  the  above  rule  In  cases  of  fraud 
or  misrepresentation.  Such  an  exception  Is 
recognized  by  the  authorities,  but  only  In 
cases  of  actual  fraud.  Since  such  fraud  Is 
not  alleged  In  the  pleadings  nor  proved  on 
the  trial,  It  Is  nnneccssary  to  discuss  the  na- 
ture and  limitations  of  the  exception  refer- 
red to.  My  conclusion  Is  fhmt  the  decree 
should  1>e  affirmed. 


(a  H.  J.  L.  80) 
PATERSON.  N.  &  N.  T.  R.  CO.  et  aL  T. 
MAYOR,  ETC.,  OF  dTT  OF 
NEWARK. 

(Snpnme  Court  of  New  Jersey.   Not.  8,  1887.) 

ElIIXE!«T  DOMilS— TaXISO  PrOPBRTT  fob  PtlBLIO 

UsB— CoMPBKaA.Tio?i — Mbabur*  or  Dakaqbs. 

1.  The  laying  out  of  a  highway  across  a  rail- 
road la  a  taking  of  tlie  compaDy's  property  for 
public  use,  and  entitles  it  to  cooipeusutioD  ttiere- 
for;  and  compensation  for  such  taking  locludes 
the  making  good  to  the  company  the  moneys  ex- 
pended by  it  in  erecting,  mahitahiiDg,  and  oper- 
ating gates  at  tlie  crossing,  provided  sudi  gates 
are  necessary  for  the  proper  protection  of  the 
public,  and  for  the  safe  operation  of  the  com- 
pany's railroad, 

2.  Where  a  city^  whidi  is  engaged  In  aoQolr- 
log  \v  coodemnatioD  the  right  to  lay  ont  and 
open  a  street  across  the  tracks  of  a  railroad 
company,  fails  to  define  the  manner  of  crossing, 
bnt  seeks  to  coadenm  the  prlTllege  of  crosshig 
generally,  the  damages  will  be  assessed  for  that 
manner  of  crossinz  which  will  be  moat  Injurlona 
to  the  company's  interests. 

(Syllabus  by  the  Court) 

Condemnation  proceedings  by  the  mayor 
and  common  councU  of  the  dtj  of  Newaiic 
for  the  purpose  of  acqnlrlng  the  right  to  cross 
Qw  railroad  of  flw  Faterson,  Newark  ft  New 
Toric  Baling  Company  with  a  street,  In 
which  the  rsdlroad  con^any  appealed  from 
the  award  of  commissioners  to  the  circuit 
court;  where  damages  were  awarded  such 
company.  Heard  on  rale  obtained  b|y  the 
railroad  company  to  show  cause  why  a  new 
trial  of  the  appeal  riiould  not  be  directed. 
Bcde  made  absolute,  and  new  trial  ordered. 

Argued  June  term,  1897,  before  MA6IB,  O. 
J.,  and  DEPUB,  VAN  SYCKEL,  and  OUM- 
MBRB,  3J, 

Cortlandt  Patker  and  Cortlandt  Parker,  Jr., 
tot  an>«tlantB.  Frederick  T.  Johnson,  for  re* 
qmndotta. 

OUMMERB,  J.  The  city  of  Newark  insti- 
tuted condemnation  proceedings  for  the  ptff- 
pose  of  acquiring  the  right  to  cross  the  rail- 
road of  the  Paterson  ft  Newark  Balhroad 
88A^-M 


Company  with  a  newly  laid  out  street,  called 
"Herbert  Place."  The  railroad  company,  be- 
ing dissatisfied  with  the  award  of  the  com- 
missioners rendered  In  those  proceedings,  ap- 
pealed therefrom  to  the  circuit  court  of  the 
county  of  Essex.  On  the  trial  of  that  appeal 
the  court  refused  to  permit  evidence  to  be 
given  by  the  company  of  the  cost  of  con- 
structing, maintaining,  and  operating  safety 
gates  at  the  proposed  crossing,  and  limited 
the  damages  of  the  company  to  the  cost  of 
construction  and  maintenance  of  the  cross- 
ing, planking,  and  cattle  guards.  The  appd- 
lants  contend  that  there  was  error  In  this  ju- 
dicial action,  and  ttiat  on  account  thereof  a 
new  trial  of  the  appeal  should  be  directed. 
The  contention  of  the  appellants  is  well 
founded.  Our  constitution  declares  that  pri- 
vate property  shall  not  be  taken  for  public 
use  without  Just  compensation,  and  nothing 
is  Just  compensation  that  does  not  make  good 
to  tbe  owner  all  the  pecunhiry  outlay  which 
he  is  compelled  to  make  by  reason  of  tbe  ap- 
propriation of  his  property.  If  the  construc- 
tion of  a  highway  across  Its  road  makes  it 
necessary  for  a  railroad  company,  on  account 
of  the  populonsness  of  the  neighborhood,  or 
for  any  other  reason,  to  erect,  maintain,  and 
operate  safety  gates  for  the  proper  protection 
of  the  public,  and  the  safe  operation  of  Its 
road,  the  outlay  for  this  purpose  is  Just  as 
much  a  damage  caused  by  the  taking  of  tbe 
company's  land  as  is  the  cost  of  planking  be- 
tween the  tracks,  or  of  constructing  cattle 
guards,  and  tbe  company  Is  equally  entitled 
to  compensation  therefor.  Whether  or  not 
the  company  Is  entitled  to  compensation  for 
such  outlay  depends  upon  whether  It  Is  ren- 
dered necessary  by  tbe  laying  out  of  the 
street  across  the  company's  railroad,  and  this 
Is  a  question  for  the  Jury  to  decide;  and.  If 
the  Jury  la  satisfied  from  the  evidence  that 
such  outlay  is  necessary  for  the  proper  pro- 
tection of  the  company  and  the  public,  It 
should  be  Included  In  their  verdict  It  Is 
said.  In  opposition  to  this  view,  that  the  ap- 
pellants ought  not  to  be  allowed  to  recover 
for  the  cost  of  constructing,  maintaining,  and 
operating  safety  gates,  because  Hs  obligation 
to  do  so  results  from  an  ordinance  of  the 
city  of  Newark  which  requires  all  railroad 
crossings  to  be  so  protected;  that  this  ordi- 
nance Is  a  police  regulation,  pure  and  simple, 
which  may  be  atx>llshed  to-morrow;  and  that 
It  Is  entirely  settled  that  no  [>erson  can  recov- 
er damages  on  account  of  being  comp^ed  to 
comply  with  the  police  regulations  of  a  mu- 
nicipality, which  are  designed  to  promote  tbe 
common  welfare.  But  this  argument,  as  It 
seems  to  me,  is  based  upon  a  misapprehen- 
sion of  fact.  The  necessity  for  gates  at  a 
highway  crossing  over  a  railroad  does  not  at 
all  depend  upon  the  existence  or  nonexistence 
of  an  ordinance  requiring  their  erection;  for, 
unless  the  proper  protection  of  tbe  public 
makes  them  necessary,  such  an  ordinance 
would  be  unreasonable,  and  therefore  void, 
and*  on  the  other  hand.  If  tbe  safety  ot  tbe 
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public  and  tbe  safe  operation  of  Its  road  re- 
quired the  presence  of  gates  at  snch  crossing. 
It  would  be  necessary  for  tbe  company,  for  Its 
own  protection,  to  erect  tbem,  even  If  no  ordi- 
nance to  that  ^ect  existed.  And  in  this  case 
the  question  wblcb  should  have  been  left  to 
tbe  jury  Is,  not  whether  a  compliance  with 
tbe  city  ordinance  required  the  appellants  to 
construct,  maintain,  ajid  operate  gates,  but 
wbetber  the  proper  protection  of  the  public, 
and  the  safe  operation  of  their  road,  made  it 
necessary  for  them  to  do  so.  Tbe  existence 
of  an  ordinance  requiring  It  to  be  done  Is  only 
Important,  In  tbe  determination  of  that  ques- 
tion, as  being  an  admission  on  tbe  part  of 
the  city  that  such  gates  are  necessary  to  tbe 
public  safety. 

It  Is  further  argued,  on  the  part  of  tbe  re- 
spondents, that  the  ruling  of  tbe  trial  court  in 
excluding  eyidence  of  tbe  cost  of  construct- 
ing and  operating  gates  was  Justified  by  rea- 
son of  tbe  fact  that  tbe  grade  of  the  proposed 
street  had  not  yet  been  fixed,  and  that  until 
that  was  done  there  was  no  presumprUon  that 
the  crossing  would  be  at  grade,  rather  than 
overhead  or  undergrade,  and  that,  thwefore, 
there  was  nothing  to  warrant  the  conclusion 
that  safety  gates  would  be  required.  But  this 
contention  overlooks  the  well-settled  rule  that 
where  the  condemning  party  falls  to  define 
how  It  will  cross  the  rl^t  of  way  of  a  raU- 
road  company,  but  seeks  to  condemn  the  priv- 
ilege of  crossing  generally,  the  damages  will 
be  assessed  for  that  manner  of  crossing  which 
will  be  most  injurious  to  tbe  company's  Inter- 
ests. National  Docks  ft  N.  J.  J.  O.  By.  Co. 
V.  United  Cos.,  53  N.  J.  Law,  217,  21  AtL  570. 
The  nde  to  show  cause  should  be  made  abso- 
Une,  and  a  new  trial  ordered. 


in  N.  J.  u  m 

ME7EB  V.  HARBIS  et  aL 
Supreme  Court  of  New  Jersey.    Nov.  8, 1897.) 

NOISANCB  —  LlABILITT    OF   TrSANT  —  LSASB  FOB 
TBBM— AonON  AGAIKST  FSDRBlt.  RECBrVBB. 

1.  A  tenant  for  years  is  not  responsible  In 
damages  to  a  third  person  for  maintaining  and 
keeping  in  repair,  opoa  the  demised  premises,  a 
stmcture,  erected  thereon  by  his  landlord  prior 
to  tbe  commencement  ot  his  term,  whidi  oper- 
ates to  the  nuisance  of  sadi  third  person.  The 
remedy  ot  tbe  injured  party  is  agauat  the  land- 
lord alone. 

2.  The  owner  of  premiees  upon  whidi  a  nui- 
sance bas  been  erected  by  his  predecessor  la  title 
is  responsible  for  injuries  occasioced  thereby,  if 
be  continues  the  nuisance. 

3.  A  party  having  possesion  of  premises  un- 
der a  lease  for  099  years  is,  tor  all  practical 
purposes,  the  owner  thereof;  and  his  responsi- 
bility for  maintaining  and  keeping  in  repair  a 
structure  upon  the  premises  ao  held  by  him, 
which  operates  to  the  nuisance  ot  a  third  person, 
is  that  ot  an  owner,  and  not  that  of  a  tenant 
for  years. 

4.  Since  the  passage  ot  the  act  ot  congress  of 
Marcb  3.  18S7  (24  Stat  552,  c.  378,  S  3),  it  is 
not  necessary  to  obtain  from  a  federal  court, 
which  has  apiwinted  a  receiver  of  a  railroaa 
company,  rermission  to  sue  such  receiver  for  in* 
juries  caused  by  his  maintaining  and  kec^ng 


In  repair  a  stmcture  upon  flw  lands  of  the  com- 
pany which  operates  to  ttie  nolaance  ot  1m 
party  who  sues. 

(Syliabos  by  the  Court.) 

Case  certified  from  ciicnlt  oonrt,  Somoset 
county,  for  advisory  opinion. 

Action  by  Bemhard  Meyer  against  Joseph 
S.  Harris  and  others,  receivmi  of  tbe  Phila- 
delphia ft  Beading  Railroad  Company.  On 
demurrer  to  pleas,  and  ease  certified.  TTie 
court  advised  to  ent«  judgment  on  demurra. 
.  Argued  Jane  term,  1807,  before  UA6IB.  C. 
J.,  and  DEPUB,  VAN  STCEEU  and  GUM- 
MEBE,  JJ. 

Henry  M.  T.  Beekman,  for  demnrrant 
Jam^  J.  Bergen,  for  defendants. 

GLmMEBB,  J.  The  declaration  in  the 
cause  alleges  that  about  the  year  1874  ttie 
Delaware  &  Bound  Bnx^  Railroad  Company, 
a  corporation  of  this  state,  constructed  a 
railroad  embankment  and  bridge  In,  over, 
and  across  the  Rarltan  river.  In  tlie  county 
of  Somerset:  that  in  the  year  1879  It  leased 
Its  road.  Including  the  said  embankment  and 
bridge,,  to  tbe  Philadelphia  &  Beading  Ball- 
road  Company;  and  that  the  latter  company 
and  Its  receivers,  the  defendants  In  this 
cause,  have  ever  since  been  In  tbe  posses- 
sion of  said  embankment  and  bridge,  and 
have  Tised,  rebuilt,  and  malntalced  the  same. 
The  declaration  then  charges  that,  by  rea- 
son of  the  construction  of  said  embankment 
and  bridge,  tbe  waters  of  the  said  river  are 
penned  up  and  forced  back  upon  the  lands  of 
tbe  plaintiff,  thereby  rendering  them  boggy 
and  vainness.  The  defendants  have  filed  sev- 
eral pleas  to  this  declaration,  and  to  two  of 
them  tbe  plalntlCT  has  demurred.  The  first  of 
these  pleas  sets  out  that  the  Philadelphia  ft 
Beading  Ballroad  Company  came  Into  the 
possession  of  said  embankment  and  bridge  by 
virtue  of  a  certain  lease  made  to  it  by  the 
Delaware  ft  Boimd  Brook  Railroad  Company, 
whereby  the  latter  company  leased  to  tbe 
former,  for  a  term  of  999  years,  its  railroad 
and  appurtenances,  of  wblcb  the  said  em- 
bankment and  bridge  are  a  part.  Tbe  de- 
fendants then  aver  that  neither  the  said  Phil- 
adelphia &  Beading  Railroad  Company  nor 
they  (Its  receivers)  have  ever  built  up,  con- 
structed, or  maintained  said  embankment 
and  bridge  in  such  manner  as  to  obstruct 
the  fiow  of  said  river  in  any  other  or  differ- 
ent manner,  or  to  any  greater  extent,  than 
the  same  was  obstructed  by  said  embank- 
ment and  bridge  when  the  same  came  into 
the  possession  of  said  company  and  Its  re- 
ceivers under  said  lease,  and  that  the  only 
use  which  said  company  or  Its  receivers  have 
made  of  said  embankmait  and  bridge  has 
been  the  running  of  Its  and  their  railroaa 
trains  over  them.  It  will  be  olwerved  that 
by  this  plea  the  defendants  do  not  deny  that 
they  and  the  company  of  which  they  are  re- 
ceivers have  built  up,  constructed,  and  main- 
tained said  embankment  and  bridge.  I^ey 
merely  doiy  that  th^  have  done  so  in  sodi 
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s  mmimw  u  to  obstniet  the  flow  of  the  rlret 
■In  any  otber  maimer,  or  to  any  greater  ex- 
tent, than  the  same  was  obstructed  by  the 
■aid  embankment  and  bridge  when  those 
structures  came  Into  their  possession.  The 
question,  therefore,  which  Is  presented  for 
decision,  Is  whetben  a  tenant  under  a  lease 
fur  a  term  of  999  years  becomes  responsible 
for  damages  caused  by  the  existence  of  a 
structure  upon  the  demised  premises  which  la  a 
nnlsance,  when  such  structure  was  put  there  by 
hla  lessor  prior  to  tne  making  of  the  lease, 
and  when  the  tenant  simply  maintains  It  In 
the  condition  in  which  it  came  to  him,  and 
rebuilds  It  when  It  falls  out  of  repair.  The 
answer  to  this  question  must  depend,  it  seems 
to  me,  upon  the  estate  which  the  tenant  has 
by  Tlrtae  of  his  lease.  The  law  imposes  up- 
on an  ordinary  tenant  for  years  the  duly  of 
keeping  the  demised  premises  in  repair,  and 
of  returning  them  ,  to  his  landlord  at  the  end 
of  his  term  In  approximate  the  same  condi- 
tion in  which  he  received  them.  If  he  falls 
to  do  this,  and  suffers  the  estate  to  go  to  de- 
cay for  want  of  necessary  repairs,  the  law 
makes  blm  liable  to  bis  landlord  aa  for  a 
permlsslre  waste.  So,  too,  If  be  does  any 
act  whlc^  injures  the  inheritance,  his  lessor 
may  recoror  against  him  as  tor  a  roluntary 
waste.  Moore  v.  Townshend,  88  N.  J.  Law, 
284;  Newbold  r.  Brown,  44  N.  J.  Law,  266. 
This  being  so,  it  follows,  as  a  necessary  re- 
salt,  that  a  lessee  Is  under  no  obligation,  to  a 
third  person,  either  to  tear  down,  or  to  suffer 
to  fall  Into  decay,  a  structure  upon  the  de- 
mised premises,  which.  In  the  state  in  which 
It  was  at  the  commencement  of  the  term, 
was  a  nnlsance  to  such  person.  The  law 
does  not  impose  upon  any  one  the  duty  ot 
performing  an  act  for  the  benefit  of  one  pei^ 
son  which  will  necessarily  subject  him  to  lia- 
bility at  the  hands  of  anothw.  In  those 
eases  In  which  the  nuisance  exists  at  the 
time  of  the  creation  of  the  estate  for  years, 
and  the  lessee  does  nothing  except  to  main- 
tain the  demised  premises  In  the  condition  In 
which  he  received  them,  the  person  who  suf- 
fers from  the  nuisance  must  look  to  the  land- 
lord, and  not  to  the  tenant,  for  redress.  It 
Is  urged  that  tbis  view  Is  opposed  to  that 
taken  by  this  court  in  the  case  of  Banking 
Co.  T.  Ryereon,  27  N.  J.  Law,  457;  but  this 
contention  is  based  upon  a  misapprehension 
of  what  was  really  decided  by  that  case, 
iritnatlon  was  this:  the  Morris  Canal  &  Bank- 
ing Company  had  purchased  a  tract  of  land, 
upon  which  there  was  a  dam  which  caused 
the  waters  of  the  Pompton  rlrer  to  flow  back 
upon  and  submerge  the  lands  of  Ryerson, 
and  the  latter  brought  his  suit  to  recover  for 
the  damages  caused  the  backwater.  The 
matter  to  be  determined  was  whether  the 
owner  of  lands,  upon  which  there  was  a 
structure  which  had  been  erected,  to  the  nul- 
saoce  of  another,  [Hlor  to  bis  acquiring  title, 
was  UaUe  for  the  damages  caused  thereby, 
unless  he  had  been  first  requested  to  remove 
It;  and  this  court  held  tliat  If  the  owner  of 


lands  upon  which  such  a  strnctore  has  beea 
wected  ccmtlnues  the  nuisance,  and  uses  tli* 
structure,  the  party  injured  has  a  remedy 
against  him,  whhont  first  requesting  an 
abatement  thereof,  but  that  if  such  owner 
simply  suffers  the  structure  to  remain,  with- 
out using  It,  such  action  on  his  part  is  not  a 
continuance  of  the  nuisance,  unless  there-  be 
a  request  to  remove  It  Clearly,  this  deci- 
sion affords  no  ground  for  the  contention 
that  a  tenant  for  years  becomes  respon^ble 
in  damages  for  maintaining  and  using  a 
structure  npon  the  demised  premises,  which 
has  been  erected  thereon,  to  the  nuisance  of 
a  third  person,  prior  to  the  beginning  of  hla 
term.  But  do  the  defendants  in  this  cas^ 
and  the  company  of  which  they  are  recelveria, 
occupy  the  position  of  tenants  for  years  un- 
der their  lease?  By  its  provisions  they  be- 
come the  possessors  of  the  railroad  and  ap- 
purtenances of  Uie  lessor  company  (Indndlng 
the  embankment  and  bridge  referred  to  In 
the  pleadings)  for  a  period  of  999  years,-* 
term  which  is,  for  all  practical  plirposea,  per- 
petual. Such  a  lease,  as  was  said  by  Mr.  Jua* 
tlce  Van  S^c^el,  speakli^  for  the  court  of 
errors  and  appeals,  in  Blade  v.  Canal  Co.,  34 
N.  J.  Eq.  465,  Is  substantially  a  c<Hiveyance 
In  fee;  and  for  this  reason  the  lessees,  In  de- 
termining the  measure  of  their  responsibility 
In  maintaining  a  nuisance  upon  the  premises 
conveyed  to  them  by  such  an  Instrument, 
should  be  considered  as  owners,  rather  than 
as  tenants  for  years.  Now,  as  owners,  they 
are  responsible  to  a  third  person  tor  dam- 
ages sustained  by  him  by  reason  at  the  ex- 
istence upon  their  lands  of  a  structure  erect- 
ed by  their  predecessor  in  title,  to  his  nui- 
sance, provided  they  continue  the  same. 
Banking  Co.  v.  Ryerson,  supra.  That  these' 
defendants  have  actlvdy  continued  the  nui- 
sance comi^alned  of,  th^  themselves  admit 
In  Qielr  plea.  Tbe  declaration  charges  them  with 
having  done  so,-  by  building  up,  constructing, 
and  maintaining  the  embankment  and  bridge 
which  constitute  the  nuisance;  and  tb^.  In' 
their  plea,  merely  deny  that  they  have  done 
so  In  pnch  manner  as  to  obstruct  the  flow  of 
water  in  any  different  manner,  or  to  any 
greater  ^tent,  than  the  same  was  obstructed 
by  the  said  embankment  and  bridge  when 
the  same  came  into  their  possession.  The  re- 
sult Is  that  the  matters  set  up  in  this  plea  con- 
stitute no  defense  to  the  plalntUTs  action. 

The  second  plea  demurred  to  sets  up  as  a 
defense  that  the  defendants  were  appointed 
receivers  ot  the  Philadelphia  &  Reading  Rail- 
road Company  by  the  United  States .  circuit 
court  for  the  district  of  Xew  Jersey,  and  that 
the  plaintlfl  brought  his  suit  against  them  as 
receivers  without  first  obtaining  leave  of  said 
court  for  that  purpose.  It  was  held  by  the 
United  States  supreme  court  In  Barton  v. 
Barbour,  104  U.  S.  126,  that  no  suit  can  be 
maintained  against  the  receiver  of  a  railroad 
company,  who  is,  by  order  of  court,  conduct- 
ing the  business  of  a  common  carrier,  with- 
out leave  of  the  court  1^  whidi  be  was  t^f- 
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BPtnted,  ui4  that  ti>e  ftOlon  to  ftoqnlre  aocta 
]«aTe  might  be  Bet  up,  by  idea,  u  a  bar  to 
Oie  nt^tenance  <tf  an  action  so  iKongbt 
Ur,  Justice  Mnier,  bowever,  dissented  from 
the  Ttew  of  the  majoritr  of  the  court;  being 
of  (^nkra  that  the  faUoro  to  obtain  leave  to 
brine  a  salt  could  not  be  pleaded  as  a  bar  to 
Ita  maintenance;  and  that  the  ranedy  of  the 
def«idant  receiver  was  to  andy  to  the  court 
wbidi  appointed  him  for  an  Injanetitm  to  re- 
strain Its  pnwecotion.  But,  in  passlns  upon 
the.  validity  of  this  idea,  it  is  not  necesaaiy 
for  na  either  to  approve  or  fflsapprove  the 
dootacine  estaUlahed  by  Barton  v.  Barbour, 
that  failure  to  obtain  leave  to  sue  can  be 
treaded  aa  a  defense;  for^  since  the  deddon 
of  that  case,  consress,  by  an  act  passed. 
Uarch  S;  1S87  (24  Stat.  052,  c.  873.  |  8).  has 
provided  that  "every  recover  or  manager  of 
any  property,  appiHnted  iQr  any  cqnrt  of  the 
United  States,  may  be  sned  In  respect  of  B3xy 
act  or  transaction  of  hla,  In-  carrying  rai  the 
business  connected  with  such  property,  with- 
out the  previous  leave  of  the  conrt  In  which 
audi  recelTer  or  manasw.  was  appointed.** 
This  statute  has  been  conatmed  by  the  su- 
preme conrt  of  the  United  States  in  McNnlta 
V.  Lochrldge,  141  U.  &  827,  12  Sup.  Gt  11; 
and  it  is  there  held  that  it  was  not  intended, 
by  the  words,  *^any  act  or  transaction  of  his," 
to  limit  the  right  to  sue  to  casea  where  the 
cause  ot  action  arose  from  the  conduct  of  the 
secelver  hims^,  or  his  agents,  but  tiiat,  witii 
respect  to  the  question  of  UablUty,  he  stands 
Id  the  place  oi  tbe  corporation.  It  Is  manl^ 
fest  th«efor^  that  by  virtue  of  the  provl- 
^n  of  the  statute  refwred  to,  as  construed 
fal  BfcNuIta  V.  Lochrldge,  a  party  may  sue  a 
recover  without  permission  flnt  obtained,' 
not  only  for  an  Injury  caused  by  his  own  act, 
btat  for  those  which  result  from  acts  of  the 
corporation  done  before  his  anwtaitment.  In 
addition  to  this,  the  declaration  in  tills  case 
ail^^  that  the  nuisance  which  the  plalntifr 
eomidalna  of  has  been  continued  tlie  de< 
fiendantB,  ^nce  tb^  appointment  as  rectiv- 
en,  tha  reballdlng,  maintaining,  and' using 
<tf  tlte  embankmoit  mentlcmed  therein;  and 
the  plaintiff  was  therefore,  by  the  very  words 
of  the  act  of  eongress,  entitled  to  Institute 
this  suit  without  arst  obtaining  leave  of  the 
United  SUtes  drcoit  court  The  plaintiff  is 
entitled  to  Judgment  on  bla  donnrrer,  and  the 
circuit  court  Is  so  adfbed. 


(61  N.  J.  U  UQ 
KLEMM  V.  MAYOR.  ETC.,  OF  OITT  OF 
NEWARK. 

(Supreme  Court  of  New  Jersey.    Nov.  8,  1897.) 

UCMCtFAL  Ck>RP0RATI0N8— 8k H VICES  OdTKIDE  OF 

Official  Ehplotment— Oompevbation. 

An  ordinance  prohibiting  a  mttnidpal  officer 
from  being  interested  in  any  cit7  contract,  or 
from  receirlng  any  compensatioD,  except  liis 
Balary,  (or  Berriees  rendered  to  the  city,  will 
not  prevent  audi  officer  from  maintaining  ao  ac- 
tion agninst  the  city  to  recover  for  serrlceB  ren- 
itand  altogether  outside  the  line  of  his  official 


empioyment,  wh&n  sndi  services  were  render- 
ed in  porsnance.  of  a  contract  made  between 
sndi  officer  and  the  city  Itself^  and'fw  a  com-' 
pensation  fixed  tikerdn. 
(STllabns  by  the  Ooort) 

Action  by  Henry  C.  Klemm  against  the  may- 
or and  common  coimcU  of  the  city  of  Newark 
to  recover  for  services.  Heard  on  demurrer 
to  plea.    Demurrer  sustained. 

Argued  June  term,  1887.  before  MAOIE,  C. 
J.,  and  OEPUE.  VAN  SXCKEL,  and  GUM- 
MERE,  JJ. 


■Henry  Young,  Cor  plalnttJL 
for  defendant 


Herbert  Baggs, 


OUMMBBB,  J.  The  dedaxatlon  in  the  casa 
contains  only  the  common  counts,  bnt  by  the 
of  partlcolan  which  Is  ann^ced  to  it  it 
appears  that  the  plalntUt  anas  to  recover 
for  sovicea  rendered  by  htm  as  an  aretalteot 
to  the  dly  of  Kewail^  at  Its  raqueat,  in  the 
erection  of  two  of  Its  engine  houses.  The 
plea  demurred  to  seta  up  as  a  defense  to  the 
^iUntlfl*s  dabn  that  at  the  time  hla  x&i- 
dering  the  swrioea  for  which  he  seeks  to  re- 
cover he  was  one  of  the  <^lcerB  vt  the  dty, 
to  wit^  a  commissioner  of  pidillc  Bcbooto,  and 
that,  by  virtue  of  a  certain  ordinance  of  the 
dty  thai  sedating,  Iw  was,  as  tucb  offlcw, 
prohibited  from  being  interested  in  any  con- 
tract tit  the  dty,  or  in  any  oompenaation  for 
any  work  done  for  It,  or  from  rec^vlng  any 
compensatlMi,  commission,  or  othw  reward 
from  the  dty  for  his  aervlcea  ezc^  the  sal- 
ary and  fees  paid  to  him  as  such  commls^ 
Bloner.  Do  Ukbc  facts,  the  trotirof  which  la 
conceded  by  the  demnmr,  oonstltuto  a  bsr 
to  the  plalntilTa  suit?  It  seenw  dear  to  nie 
that  they  do  not  The  ordinance  was  made  by 
the  dty,  and  fiw  its  own  protection.  Aaamn- 
li^;  tJiat'lt  is- given,  tgr  its  ehartsr,  power  to 
pass  such  an  ordtaunce  (whldi  la  denied  by 
the  pbUntlff,  and  wbitti  it  Is  not  necessary  to 
decide  IB  disposing  of  this  derourrar),  it  also 
had  power  to  repeal  it,  «r  to  suspend  its 
eratlon;  and  wbes  the  dty  itself,  the  oeator 
of  the  ordinance,  notwtthatandlng  tta  eriat- 
ence,  makes  a  oontract  with  one  of  Its  officoa 
to  do  woiic  which  Is  entire^  outside  tiie  Une 
of  his  official  duty  tat  a  fixed  compensation, 
it  is  to  be  considered  aa  aaq»endlng  by  that 
action  tlie  operation  of  Its  prohlUtisy  wdl- 
nanoe  so  far  as  that  transaction  is  concerned; 
or,  zathw,  to  state  It  more  accoratelly,  the 
dty  It  estopped  tts  conduct  from  setting 
up  sndi  ordinance  for  the  pntpoae  of  avoid- 
ing performance  on  Its  part  The  rules  of 
fair  dealii^  fbrbid  tiiat  a  municipality  diall 
take  advantage  of  its  t^-laws  to  escmie  per 
fbrmlng  a  contract  when,  notwithatandlng 
the  olstence  of  those  ty-lawa.  It  not  <Hdy  has 
made  the  contract,  but  has  permitted  the  oth- 
er party  thereto  fully  to  perform  It,  and  has 
Itsdf  received  the  i»i^t  thereof.  It  la  not 
Intended  to  Intimate,  by  tUa  dedaton,  that  a 
mimlcipaiity  would  be  barred  from  taking  ad- 
vantage of  ordinances,  soch  as  that  set  out- in 
Uie  plea,  in  a  salt  brought  against  It  by  <onft 
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of  Its  officers  on  a  contract  made  by  him  with 
one  of  Its  boards  or  committeeB.  Hiat  quea- 
titui  la  not  presented  tsy  the  record  In  this 
case.  AU  tbat  we  decide  Is  that  such  an  ordi- 
nance Is  not  a  bar  when  the  contract  sued  up- 
on Is  made  by  the  city  Itself,  and  It  has  re> 
celved  the  fruits  of  Its  bargain.  The  plalntlir 
la  entitled  to  judgment  «i  his  demurrer. 


(61  N.  J.  L.  ISO  , 

state;  (KESB,  Prosecotor)  v.  OLIVER. 
(Sopreme  Court  of  New  Jersey.  Nov.  6,  188T.) 
AcTiox  EX  Dblioto— Misjoi:tdbr— KrPBtrr. 
In  a  declaratloii  diarging  wlllfol  and  mali* 
dons  injaiy  to  b  chattel,  allegattons  of  bail- 
ment, aod  implied  contract  to  use  care  aod  re- 
tnro  the  chattel  in  good  condition,  are  recitals 
1)7  way  of  Inducement  only.  The  action  U  ex 
delicto,  and  misjoinder  of  defendants  will  not 
defeat  it 

(Syllabus  by  the  Court) 

Certiorari  to  court  of  common  pleas,  Mid- 
tfleaoc  county;  Strong,  Judge. 

Certiorari  by  the  state  of  New  Jersey  (Ar^ 
tbur  J.  Keer,  prosecutor)  against  Charles  A. 
Oliver,  to  review  a  Judgment  against  the 
prosecntoE  In  an  action  of  tort  on  appeal 
from  a  coort  for  the  trial  of  nnall  causes 
to  the  court  of  common  pleas.  Affirmed. 

Argued  Jane  term,  1697,  before  DIXON. 
LUDZ^W,  and  COLUNS.  JJ. 

Freeman  Woodbrld^,  for  prosecutor. 
George  S.  Bflser,  for  defendant, 

COtiLINS.  J.  -  The  writ  Id  this  case  re- 
moves a  judgment  against  the  prosecntor.  In 
MD  action  of  tort,  on  iqipeal  from  a  court 
for  the  trial  of  snuiU  causes.  The  suit  .was 
brought  against  the  prosecutor  uid  two  oth- 
er defendants.  The  state  of  demand  was. 
In  substance,  as  follows:  "The  plaintiff  com- 
plains of  the  defendants  for  this:  That, 
heretofore,  to  wjt,  on,"  etc,  "at,"  etc,  "the 
plaintiff  loaned  to  the  defendant  a  wagon," 
etc,  '*for  the  purpose  of  being  used  by  the 
defendants,"  etc.,  "which  said  wagon  was 
to  be  used  the  defendants  with  ordinary 
care,  and  was  to  be  returned  to  the  plain- 
tifl  In  good  condItl(Ht,  ordinary  wear  and 
tear  excepted;  and  for  that  the  defend- 
ants, instead  of  using  the  said  wagon  with 
ordbmry  care,  wlUfnlly  and  maliciously 
Injured  the  same  [stating  the  particulars] 
whereby  the  said  wagon  Is  Injured,  and 
has  beoi  rendered  useless  to  the  said  plain- 
tut  two  hundred  dollars."  Hie  proof  was 
that  the  other  defendants  were  the  bailees 
of  the  w^n.  and  that  tbe  prosecutor,  who 
was  riding  with  tbem,  willfully,  and  de- 
«l^te  their  protest,  defaced  and  otherwise 
Injured  It  At  tbe  trial  before  ttie  justice 
tbe  prosecutor  moved  for  a  nonsuit,  and 
afterwards  for  judgment  In  bis  favor,  be- 
cause of  variance  of  the  proof  from  tiie  de- 
mand, and  because  of  the  misjoinder  with 
him  of  his  co-defendants.  No  amendment 
was  prayed  or  ordered.    Hie  motions  were 


denied,  and  judgment  was'  tendered  against 
all  three  defendants.  The  prosecutor  ap- 
pealed, caused  a  severance  of  the  other  de- 
fendants, and  relied.  In  the  common  pleas,  aa 
here,  upon  the  objections  above  recited. 
T)MCf  have  no  force.  The  actlm  was  strict- 
ly ex  delicto.  The  bailment  of  the  wagon 
was  stated  in  the  demand  by  way  of  Induce- 
ment only.  No  amendment  was  necessary. 
Thare  was  a  clear  misjoinder,  and  the  justice 
should  have  ordered  a  nonsuit  >or  affirmative 
judgment  In  favor  of  tbe  two  defendants 
wrongfully  joined,  but  the  prosecutor  can- 
not complain  (tf  the  error.  In  actions  of 
tort  a  misjoinder  of  defendanta  does  not  de- 
feat recovery,  against  any  or  either  proved 
to  be  guilty.  A  nolle  prosequi  aa  to  any 
defendant  may  be  entered  at  a.  plaintiff's 
wUL  Allen  v.  Craig,  13  N.  J.  Law.  2M.  On 
the  trial  of  the  appeal,  as  tbe  prosecutor 
alone  was  In  court,  the  judgment  rendered 
was  the  only  one  posslU^  and  It  abonld  be 
affirmed,  with  coats. 


(60  N.  J.  u  m 

BOZBUBY  LODGE,  NO.  184. 1.  O.  a  F.,  v. 

HOCKING, 
(Ooort  of  Bmwi  and  Appeals  of  Nvw  Jenay. 
Nov.  16.  1887.) 

BsnvoLniT  Sooianis— BHMitosMBitv  w  Biears 
— iMTBsraaTATiosi  OF  Bt-La^ 

1. '  Tbe  general  role  is  that,  to  secure  properly 
xi^ts  or  enforce  money  demands  against  a  sodid 
or  benefidal  orgaDlKatton,  the  member  may,  in 
the  first  place,  proaecute  his  claim  fn  the  dvU 
coarta.  The  ezceptioQ  la  where  tbe  constitatioo 
of  the  defendant  body  contains  an  .ezpreas  agree- 
ment binding  Its  members  firat  to  aeek  th^r 
rights  In  tbe  tribunals  of  tbe  order  before  bring- 
ing an  action  at  law.  In  this  <!aas  there  was  no 
Buch  agreement  or  proviaioa  which  entered  Into 
the  contractual  relation  between  the  parties, 
and  tlterefore  a  suit  at  law  will  tie. 

2.  The  established  role  that  "words  In  a  stat- 
ute ought  not  to  liave  a  retroweetive  tqieratJoa  ■ 
nnless  th^  are  so  clear,  strong,  aod  imperative 
that  no  other  meaning  can  be  annexetl  to  them," 
should  be  applied  in  the  Interpretation  of  by- 
lawa  of  socuU  and  benefldal  orgaaizatlMkB  in 
controversies  with  members  In  ue  (dvO  court* 

(Syllabus  by  tiie  Coort) 

Brror  to  circuit  court  Morrfs  county;  be- 
fore Chief  Justice  Magle. 

Action  by  WllUam  Hocking  against  Box- 
bar  Lodge,  No.  184,  L  0..0.  F.  Decree  for 
plaintiff,  and  defendant  brings  error.  Affirm- 
ed. 

Winiam  A.  Btzyker,  for  plaintiff  In  error. 
Ifahlon  Pitney,  for  defoidant  In  error. 

VAN  8T0KBL,  J.  Tlie  dtfendant  In  error, 
who  was  tbe  plaintiff  below,  brought  this 
suit  against  Bozbory  Lodge,  of  which  be  Is 
a  member,  to  recover  "sid^  benefits"  from 
April  ao^  188S.  to  February  0,  1885,  The 
^alnturs  action  is  founded  iqwn  artide  9, 
f  1,  of  the  by-laws  (MF  the  lodge,  which  reads 
as  fonowa:  "Section  1.  Bvery  brother  who 
has  been  a  member  of  this  lodge  for  six 
months,  who  Is  not  disqualifled  b7  article  X 
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ct  thew  lawi,  aban.  In  case  of  being  readand 
incapable  b7  sicfcneu  or  disability  of  foUow- 
Ing  hla  usual  occnpatlon,  make  known  blfl 
case  wlfliln  one  we^  to  the  lodge,  or  to  one 
of  the  ylaitlng  committee,  and  he  shall  be 
entitled  to  and  shall  rec^re  out  of  the  fimds 
of  the  lodge,  ifforJded  he  hath  attained  the 
third  d^pree,  three  dollars  ($8)  per  week,  and 
an  oQwrs  two  dfdlars  and  fifty  cents  {f2JW) 
I>er  week,  dtulng  hla  sickness  or  dis^^tyt 
commencing  not  more  than  one  week  author 
to  his  notice:  provMed  soch  sickness  or  (Ufa.- 
bUIly  does  not  proceed  from  Immoral  con- 
duct on  his  part:  and  provided,  also,  that  no 
benefit  ahall  be  allowed  fur  sickness  or  dla* 
aMUty  for  leas  than  one  week,  then  i»o  rata 
according  to  -Qie  time  so  sick  or  disabled,— 
each  we&L  to  omslst  of  seven  days."  On  the 
14th  day  of  S^tember,  1803,  which  was  five 
months  after  Hot&lng'a  dlsaUUty  and  right 
to  beneflte  eonunenced,  the  l^'laws  of  the' 
lodge  were  changed,  reducing  the  amount  of 
benefits  to  which  disabled  membrars  are  en- 
titled. Two  questions  are  InvolTcd  In  the 
controveray:  Flrat,  whether,  before  Institut- 
ing-this  soft,  Hocking  was  bound  to  ^tpeal  to 
the  .sovereign^ grand  lodge  of  the  order  for 
the  redress  which  was  denied  to  him  by  Rox- 
bnry.  Sjodge; .  second,  whether  Hoddng  la 
bound  by  the  by-taws  rednolng  hla  benefits. 
Both  these  qnestlois  were  decided  by  the  trial 
court  in  favor  of  Hoiiking. 

Where  the  qnesti<m  Is  a  social  one,  Involv- 
ing discipline  or  the  conduct  or  standhig  ot 
a  member  of  ttie  lodge,  he  must  exhaust  hla 
remedy  In  the  tribunals  of  the  lodge  before 
be  can  Invoke  ttie  aid  of  tbe  dvll  courts. 
Zellff  V.  Grand  IfOdge,  63  N.  J.  Iaw,  636, 
22  Atl.  63.  Id  that  case  tbe  court  observed 
that  there  Is  a  distinction  between  cases  in 
which  the  association  subjects  Its  members 
to  discipline  for  violation  of  Its  rules,  and 
those  Instances  In  which  the  member  seeka  to 
enforce  money  demands  against  the  social  or- 
ganisation. In  the  latter  case  a  contractual 
relatUm  exists  betweoi  tiie  society  and  Its 
membtt,  as  wis  recognized  In  Holland  v. 
Chosen  mends.  64  N.  J.  Law,  490,  25  Atl. 
S67,  and  that  dnwa  to  It  a  l^al  rule  not  ap- 
pllcalfle  to  the  subject  of  dlsdi^ne.  The 
general  rule  Is  that,  to  secure  property  rights 
or  enforce  money  demands,  the  member  may^ 
in  the  first  place,  prosecute  his  dalm  In  tbe 
dvll  courta.  The  exception  la  where  the  con- 
stitution of  the  defendant  organization  con- 
tains an  express  agreement  Mnding  Its  mem- 
bers first  to  seek  their  rights  In  the  tribunals 
of  the  order,  before  bringing  an  action  at  law. 
That  was  the  posture  of  affairs  In  Knights  of 
(Golden  Bagle  v.  Smith,  68  N.  J.  Law,  545.  33 
AO.  849;  and  our  supreme  court  distinctly 
ruled  that  these  lodges  mi^  provide  meth- 
ods for  hearing  the  c(»itroTerBles  of  their  own 
members,  and  that  the  monbers  may  bind 
themselves  to  hare  recourse  thereto  in  tl^ 
first  instance,  and  before  invoking  the  civil 
coorts.  The  agreement  to  exhaust  the  reme- 
dy provided  by  the  lodge  enters  inta  and  be- 


comes an  Insurable  part  of,  the  contractnal 
relation,  and  the  member  cannot  enforce  the 
contract  on  the  part  of  hla  lodge  without  exe- 
cuting it  on  bis  own  part  The  same  view 
was  taken  this  court  in  afflin^ing  the  case  of 
Knights  of  Golden  Eagle  v.  Smith,  86  Ati. 
017.  In  the  irlndpal  caae  the  constitutlMi  of 
the  lodge  provtdea  with  much  detail  the  mode 
of  procedure  before  the  lodge,  and  for  appeal 
where  cbargea  are  preferred  against  a  mem- 
ber, but  no  provision  Is  made  for  the  trial  and 
enforcemmt  of  a  dalm  to  InnefltB.  The  only 
refwence  to  a  inoaecotton  In  tbe  trlbonala  of 
the  lodge  for  a  monex  demand  la  In  tbe 
vlBo  of  rule  13,  which  reada  aa  follows: 
"Ihat,  In  all  caaee  of  ^^wala  to  the  grand 
lodge  of  New  Jeraey,  the  fact  of  auch  an  ap- 
peal shall  act  aa  a  atiiy  of  proceedlnga;  and 
In  aU  cases  appealed  to  tbe  sovereign  grand, 
lodge  tbe  fact  of  such  an.  appeal  shall  act  aa 
a  stay  of  proceedings,  and  the  dedslon  of  the 
snbordlnate  shall  be  final  until  reversed  by 
the  soverdgn  grand  lodge:  provided,  when 
an  ai^jKial  refers  to  bentidts,  the  amount  In  dis- 
pute shall  be  paid  1^  the  subordinate  lodge 
to  tbe  grand  secretary,  to  await  the  final  de- 
tenninatlon  of  tbe  caae."  The  eqneea  pro- 
vision for  i^cedure  in  the  lodges  being  re- 
Btricted  to  mattera  of  dlac|pUne«  by  tmpUca- 
tion  deludes  the  Idea  that  money  demands 
are  to  be  taken  cognisance  of  by  the  tilbnnala 
of  the  defendant  wder.  It  alao  necessarOy 
limits  the  ai^^kation  of  rule  13,  as  to  appeals, 
to  cases  In  which  the  constitution  and  by- 
laws give  an  ^peaL  As  In  this  ease  th^ 
Is  no  provision  made  for  a  trial  within  the 
lodge,  there  can  be  no  ivpeal  to  whlth  rule 
IS  Is  applicable.  It  Is  true  that  the  proviso  In 
rule  13  saya,  "when  an  appeal  reten  to  bene- 
fits," ete.  The  function  of  a  proviso  la  to 
restrain  the  macting  clause,  and  to  except 
something  which  would  otherwise  have  been 
within  It,  or  in  some  measore  to  modify  the 
enacting  clause,  Wi^rman  t.  Southard,  10 
Wbeat  SO;  VooAees  t.  Bank,  10  Pet  449; 
Lannlng  v.  Lannlng's  Adm'r,  17  N.  J.  Bq. 
228;  Minis  V.  U.  S.,  16  Pet  423;  Potter, 
Dwar.  St  118;  Sedgw.  St  Const  EndL  St. 
fiS  184-186.  Article  9,  S  1,  of  tbe  by-hiws. 
Imposes  an  absolute  liability  to  pay  sick  bene- 
fits In  cases  within  Its  terms,  without  In 
that  or  In  any  other  provision  requirli^  the 
member  to  submit  his  claim  to  the  adjudica- 
tion of  any  body  within  the  lodge.  No  prior 
adjudication  by  the  lodge  being  provided  for, 
the  proviso  in  rule  IS  cannot  Impose  upon  the 
member  the  duty  to  teke  an  aj^yeal.  nie  trial 
court  In  maintaining  the  right  of  the  mem- 
ber to  prosecute  this  suit  committed  no  error. 

^nie  constitution  of  the  lodge  (article  5,  (  6) 
provides  that  a  slcft  memb»  shaB  be  entitied 
to  such  weekly  benefite  as  shall  be  fixed  by 
the  by-^ws.  The  by-laws  adopted  by  the 
lodge,  and  In  force  at  the  time  Hocking  be- 
came si(&,  provided  the  weekly  allowance 
he  recovered  In  this  suit  Wbetiia  the  lodge 
bad  power  to  reduce  tbe  allowance  to  tbe 
plaintiff  below      changing  the  by-laws  after 
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be  became  sick,  need  not  be  decided  In  tlUs 
case.  The  by-law  of  September  14,  1893,  re- 
lied upon  by  the  lod^,  does  not,  on  Its  face, 
purport  to  apply  to  any  member  whose  sick- 
ness or  disability  antedates  Its  passage.  The 
langoage  Is  that  "every  broths  who  has  been 
a  member  for  six  months  shall.  In  case  of 
being  rendered  Incapable  by  sickness  or  dis- 
ability," be  entitled  to  receive  the  reduced  al- 
lowance therein  specified.  This  refers  to  fa- 
tore  disability,— to  members  who  become  dis- 
abled after  Its  passage.  This  construction  la 
in  accordance  with  the  rule  adopted  In  many 
adjudged  cases.  Cohen  t.  Supreme  Sitting, 
105  Mich.  283,  63  N.  W.  304;  Wheeler  t.  Su- 
preme Sitting  (Mich.)  68  N.  W.  229.  In  this 
state  the  leasing  of  the  courts  has  always 
been  against  giving  to  statutes  any  retroactive 
effect,  and  as  a  general  rule,  unless  the  re- 
trospective Intention  clearly  appears,  a  stat- 
ute will  be  construed  to  be  prospective  only. 
Town  of  BelTldere  v.  Warren  R.  Co.,  84  N. 
J.  Law,  193;  Baldwin  t.  City  of  Newark,  88 
N.  J.  Law,  158;  City  of  Elizabeth  v.  HUl,  39 
N.  J.  Law,  555;  Williamson  v.  Kallroad  Co., 
29  N.  J.  Eq.  311.  In  the  case  last  cited  this 
court  declared  that  "words  lu  a  statute  ought 
not  to  have  a  retrospecttve  operation  unless 
ihey  are  so  clear,  strong,  and  Imperative  that 
no  other  meaning  can  be  annexed  to  them,  or 
unless  the  intention  of  the  legislature  cannot 
otherwise  be  satisfied."  No  reason  appears 
why  this  by-law,  which  declares  what  shall 
be  the  law  as  between  these  parties,  shall  not 
be  subject  to  the  rule  of  Interpretation  which 
pertains  to  the  construction  of  statutes.  In 
my  opinion,  there  was  no  error  of  law  in  the 
trial  court,  and  the  judgment  below  shoidd 
therefore  be  afiSrmed. 


(«  K.  J.  U  447) 

LANCB  et  al.  t.  AFGAR. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  16, 1897.) 

Tbkspass—ITon  SUIT— Proof  op  Damaoes. 

The  committing  of  a  trespass  upon  the 
TicbtB  of  another  is  per  se  a  legal  injury,  from 
which  some  damage  to  the  plaintiff  will  be  in- 
ferred. In  the  absence  of  proof  showing  the 
amoant  of  such  damage.  It  Is  error  to  nonamt  the 
plaintiff.  Nominal  damages,  at  least,  can  be  re- 
covered. 

(ByUabus  by  ^  OonrL) 

Error  to  drcult  conr^  Hunterdon  coontr;  be* 
fore  Justice  Oummere. 

Action  by  Peter  lance  and  others  agiUiut 
Nathan  L.  Apgar.  From  a  judgment  of  non* 
suit,  plaintiffs  bring  error.  Reversed. 

H.  B.  Herr,  for  plalntiilB  In  error.  Richard 
8.  Kohl,  tot  defendant  In  error. 

VAN  SYCKEL,  J.  This  suit  was  brought  to 
recover  damages  for  cutting  timber  upon  the 
lands  of  the  plaintiffs.  The  evidence  produced 
on  the  trial  bdow  on  the  part  of  the  plaintiffs 
showed  that  the  cutting  of  the  timber  in  ques- 
tion was  done  partly  before  suit  brought,  and 


partly  after  the  commencement- of  tiie  suit. 
The  testimony  also  showed  the  damage  done 
by  all  the  cutting,  but  did  not  show  what  por- 
tion of  the  damage  was  to  be  attributed  to  so 
much  of  the  cutting  as  was  done  before  the  In- 
stitution of  the  suit.  On  motion  of  the  defend- 
ant's counsel,  the  trial  court  thereupon  non- 
suited the  plalntlffa,  for  the  reason  that  the 
jury  could  no^  under  the  evidence,  measure 
the  extent  of  the  injury,  and  ascertain  the 
amount  of  damages  recoverable  In  the  suit 
At  common  law  the  breach  of  a  contract  or 
the  committing  of  a  trespass  upon  the  rights 
of  another  was  per  se  a  legal  injury,  from  which 
some  damage  to  the  plaintiff  would  be  In- 
f«Ted.  If  the  extent  of  the  injury  Is  not  prov- 
en, nominal  damages  only  can  be  recovered. 
Chief  Justice  Beasley  in  Golden  v.  Knapp,  41 
N.  J.  Law,  216,  states  the  rule  accurately  as 
follows:  "Where  actionable  misconduct  is 
shown  on  the  part  of  the  defendant  on  the 
breach  of  a  covenant,  the  law  implies  nominal 
damages,  at  the  least  This  accepted  rule  was 
Miforced  by  this  court  In  New  Jersey  School  & 
Church  Furniture  Co.  T.  Board  of  Education, 
58  N.  J.  Law,  G16,  35  Ati.  397.  The  nonsuit 
was  improperly  ordered,  and  the  jndgmeot  be- 
low should  therefore  be  reversed. 

(E5  N.  .J.  B.  798) 

JENKINS  et  al.  v.  GUARANTEE  TRUST  & 
SAFE-DEPOSIT  CO.  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15. 1807.1 
Second  Appeal— Res  Jcdioata. 
An  appeal  will  not  be  entwtalned  from  a 
decree  of  the  court  of  chancery  made  in  accord- 
ance with  iostructjons  contained  in  a  remittitur 
from  this  court.    If  such  decree  Is  erroneous, 
the  party  injured  thereby  suffers  by  reason  of 
the  mistaken  conclusion  reached  }u  this  court, 
and  Us  remedy  is  by  petition  tor  a  rehearing  of 
the  original  appeal. 
(SyUahns  by  the  Court.) 

Appeal  from  court  of  chancery. 

BUI  tbe  Guarantee  Tiust  ft  Baffr-Depoalt 
Oon^uny  and  others  against  Setb  L.  Jenkins 
and  others.  From  a  decree  for  oomplalnants, 
defendants  appeal.  Dismissed. 

Edward  Dudley,  Wm.  H.  Burnett,  and  John 
Sparbawk,  Jr.,  for  appellants.  Bamudi  H. 
Grey,  for  respondoits. 

GUMMERE,  J.  This  Is  an  appeal  from  a 
decree  of  the  court  of  chancery  upon  a  .re- 
mittitur from  this  court  32  Atl.  208.  The 
bill  was  filed  the  Guarantee  Trust  &  Safe- 
Deposit  Company,  executors  of,  and  trustees 
under,  tiie  wlU  of  Margaret  E.  Maxwell  (who 
at  the  time  of  her  death  was  a  resident  of, 
and  domiciled  In,  the  state  of  Pennsylvania), 
for  the  purpose  of  ascertaining  by  judicial  de- 
cision whetb^  or  not  a  legacy  of  $5,000  given 
by  the  win  to  the  Presbyterian  Hospital  of 
Philadelphia,  and  directed  thereby  to  be  paid 
out  of  the  proceeds  of  the  sale  of  certain  lands 
in  New  Jersey,  was  a  valid  bequest  "riie 
court  of  chancery  having  determined,  by  its  de- 
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eree  that  the  bequest  was  valid,  an  appeal  was 
taken  from  that  decree.  This  court,  on  the 
hearing  of  the  ap[>eal,  reached  the  conc'.usfon 
that  the  validitv  of  the  bequest  was  to  be  de- 
termined by  the  laws  of  Pennsylvania,  and 
that,  as  the  testatrix  had  died  less  than  30 
days  after  the  execution  of  her  will,  the  be- 
quest was  Told,  by  virtue  of  the  provlBlcm  of 
the  Pennsylvania  statute  of  mortmain,  and  that 
It  most  consequently  tall  into  the  resiiiuary 
estate  of  the  testatrix,  and  be  distributed 
therevrtth.  Jenkins  v.  Safe-Deposit  Co.,  53  N. 
J.  Eq.  194,  32  AO.  208.  The  record  In  the 
case  was  thereupon  remitted  to  the  court  of 
chancery,  with  an  order  that  a  decree  be  there 
entered  in  accordance  with  the  conclusions 
reached  by  this  court.  In  pursuance  of  the 
mandate  of  the  remittitur  the  court  of  chan- 
cery made  the  following  decree:  "And  it  Is 
further  ordered,  adjudged,  and  decreed  that 
the  legacy  of  f 5,000  to  the  Presbytwian  Hos- 
pital, contained  In  the  will  of  Margaret  K. 
Maxwell,  declared  to  be  Told  by  the  court  of 
errors  and  appeals  In  this  cause,  be  for  noth- 
ing holdcn,  and  shall  fall  Into  the  residuary 
estate  of  the  said  Margaret  K.  Maxwell,  and 
be  distributed  therewith."  tYom  this  decree 
the  present  appeal  Is  taken.  It  will  be  per- 
ceived that  the  decree  now  appealed  from  was 
entered  In  exact  compliance  with  the  Instruc- 
tion of  this  court,  and  that.  In  order  to  sustain 
the  appeal,  we  must  declare  that  It  was  error 
In  the  court  below  not  to  have  disregarded 
Siat  tnatmctlon.  Such  a  proposition  carries 
with  It  Its  own  refutation.  If  the  decree  now 
before  us  wrongly  determines  the  rights  of 
the  parties,  It  Is  because  of  the  erroneous  con- 
clusion reached  by  this  court,  and  our  Instruo- 
tlon  to  the  court  of  chancery  based  there<m. 
For  such  an  error  this  court  alone  Is  responsi- 
ble, and  alone  can  correct  It.  And  the  only 
method  by  which  relief  from  such  an  emx 
can  be  obtained  Is  by  petition  to  this  court  tat 
a  rehearing.  To  say  that  a  decree  ot  the  ooort 
of  diancery,  eute^  In  conformity  to  the  man- 
date of  this  court,  can  be  reversed  cm  appeal. 
Is  tantamount  to  saying  that  that  court  Is  at 
liberty  to  set  at  naught  our  Instructiona,  and  to 
make  a  decree  In  accordance  with  Its  own 
views,  whatever  It  Is  convinced  that  the  con- 
dnslons  reached  by  us  are  erroneous.  The 
appeal  should  be  dismissed,  with  costs. 


(tt  N.  J.  U  ««) 

OTTAWA  TBIBE,  NO.  IS.  IMPROVED  OH- 
DER  OF  BED  MEN,  v.  MUNTEB. 

(Court  ot  Errors  and  Appeals  of  New  Jersey. 
Nov.  15.  1887.) 

Appbali— RsrcsAL  to  Dirbot  Vbroiov— Bxobp- 
Tioss— BspusAitTo  Nonsuit— AOtiom  o:tCox- 

TRAOT— DBVBKSB— NONPBBPOIIMAKOB. 

1.  An  exception  to  a  refusal  to  direct  a  ver- 
dict, wblcb  does  not  disclose  the  grounds  of  the 
notion,  is  not  entitled  to  conaidjeration  oo  error. 

2.  On  exception  to  a  refusal  to  oousuit,  only 
Aose  grouDas  tor  the  motion  whidi  are  dis- 
closed in  the  bill  yt  exceptions  will  be  conddered 
OB  error. 


8.  When  the  rtolntifTs  decIaratJon  avers  gen- 
erally performance  by  him  of  all  the  conditions 
of  the  contract,  the  defendant  cannot  set  up  in 
defense  the  nonperformance  of  any  condmoD 
which  he  has  not  specified  in  his  plea. 

(SylUibos  by  the  Court.) 

Error  to  circuit  court,  Camden  coun^; 
Miller,  Judge, 

Suit  by  Margaret  Mnnter  against  Ottawa 
Tribe,  Ko.  15,  improved  Order  of  Red  Men. 
Decree  for  plaintitT,  and  defendant  brlnga 
error.  Affirmed. 

Howard  Carrow  and  William  J.  Kraft,  for 
plaintiff  in  error.  H.  S.  Scovel  and  Thomas 
B.  Hall,  tor  def  aidant  In  error. 

DIXON,  J.  This  suit  was  brought  to  re- 
cover the  sum  of  $100,  upon  an  agreement 
made  between  the  defendant  and  one  of  Its 
memtKrs  (Kdward  H.  Munter,  the  plalntifTs 
husband)  that  upon  his  death  the  defendant 
would  pay  $100  to  such  person  as  should  be 
at  the  expense  of  bis  burial,  or  his  nearest 
competent  relative.  Mr.  Munter  having 
died,  the  plaintiff  bore  the  expense  of  his 
burial,  and  was  his  nearest  competent  rela- 
tive. At  the  trial  In  the  Camden  circuit, 
two  exceptions  were  taken  by  the  defend- 
ant,—one,  to  the  refusal  of  tiie  Judge  to  non- 
suit the  plaintiff;  the  other,  to  his  refusal  to 
direct  a  verdict  for  the  defendaut,~and  on 
these  exceptions  the  judgment  In  favor  of 
the  plaintiff  Is  now  assailed. 

If  we  should  confine  our  attention  to  that 
portion  of  the  bills  of  exception  In  which  the 
exceptions  are  noted,  we  would  be  required, 
by  a  well-settled  rule  of  practice,  to  refrain 
from  considering  the  propriety  of  the  judge's 
ruling,  because  no  specific  reason  Is  there 
stated  for  taking  any  other  course  than  that 
which  he  pursued;  and  hence  we  could  not 
be  legally  Informed  that  the  reasons  urged 
before  ua  had  been  brought  to  the  attention 
of  the  lower  tribunal.  Without  that,  ex- 
ceptions to  such  rulings  are  futile.  Insur- 
ance Co.  V.  Barracliff,  45  N.  J.  Law.  543; 
Traction  Co.  v.  Behr  (N.  J.  Err.  &  App.)  37- 
Atl.  142,  But,  on  perusing  the  whole  bills 
of  exception,  we  find  a  statement  by  the  trial 
judge  that  the  motion  to  nonsuit  was  based 
upon  a  claim  that  the  defendant's  consti- 
tution required  the  plaintiff  to  take  appeals 
within  the  order  before  resorting  to  the 
courts  of  the  state  for  redress  upon  the  con- 
tract. This  statement  may  fairly  be  consid- 
ered as  If  Incorporated  In  the  exception. 
This  alleged  ground  of  defense  Is,  however, 
precluded  by  the  pleadings.  The  declara- 
tion avers  compliance  by  the  plaintiff  and 
by  Edward  H,  Mnnter  with  all  the  conditions 
and  requirements  of  the  contract;  and  to 
this  the  defendant  pleaded  only  the  general 
Issue,  and  (by  leave  granted  during  the  trial) 
the  nonpayment  of  dues  bv  Mimter.  Under 
our  statute  (Proc.  Act,  i  126;  Revision,  p, 
868),  which  requires  the  party  to  specify  In 
his  pleading  the  condition,  the  nonperform- 
ance of  which  be  intends  to  contest,  the  d«* 
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feB4aiit*B  pleas  could  not  support  the  sug- 
gested defense.  Nor  should  an  additional 
plea  to  Introduce  this  defense  be  now  allow- 
ed. The  defense  Is  purely  technical,  and. 
If  permitted,  would,  be  Interposed  against 
a  person  not  a  member  of  the  drder,  and  in 
fact  not  conversant  with  its  mlea. 
Judgment  should  be  affirmed. 


(tt  N.  J.  U  U6) 

JLXVEBIGHT  et  al.  t.  QREENHOUSBL 

(Supreme  Ooort  of  New  Jersey.   Nor.  8,  1887.) 

Fraud— Attachmbnt  —  lyrRST  —  Sufficisnot  or 
EvinB  ■ce. 

1.  It  Is  necessatT  to  the  valldtty  of  an  adju- 
dication of  fraud  m  eontractlng  a  debt  br  mis- 
representation of  the  collectibility  of  assets, 
where  the  proof  is  tiie  alleged  admisaion  of  the 
debtor,  that  enough  details  of  time,  circumstan- 
ces, and  substance  of  laneuage  of  Ihe  admission 
should  be  proved  to  establish  that  there  was  in- 
tentiona)  Citlsehood  in  the  representation.  ' 

2.  A  purpose  of  a  debtor  to  remove  or  dispose 
of  his  property  with  iutent  to  defraud  his  cred- 
itors in  not  eRtiitiliuhrd  by  proving  his  state- 
ment that  the  holder  of  a  jud^ent  against  him 
will  not  execute  his  judgment  except  at  his  de- 
rire.  and  except  to  protect  him  from  his  other 
creditors. 

<8yUabQ8  by  thu  Court) 

Certiorari  to  circuit  court,  Camden  eonnty; 
Miller.  Judge. 

Action  In  attachment  by  Max  LIverlgbt 
and  others  against  Martin  B.  Oreenbouse. 
There  was  a  judgment  quashing  the  attach- 
jnent,  and  plaintiffs  bring  certiorari.  Af- 
firmed. 

Argued  June  term,  1897,  before  DIXON, 
LUDLOW,,  and  COLLINS,  JJ. 

Thomas  E.  French,,  for  platntifb.  Heaty 
I.  Budd,  Jr.,  for  defendant. 

COLLINS,  J.  By  virtue. of  an  order  made 
by  a  coiiunissioner  of  this  court,  an  attach- 
ment was  Issued  out  of  the  circuit  court  of 
Camdeu  county  against  Martin  El.  Green- 
house. The  order  was  based  on  t2ie  statute 
that  authorizes  an  attachment  In  cases  where 
a  capias  ad  respondendtun  may  Issue  in  ac- 
tions on  contracts.  It  was  therein  a^udged 
that  the  defendant  had  fraudulently  incurred 
an  obligation  to  the  plaintiffs,  and  also  that 
he  was  about  to  I'emove  or  dispose  of  bis 
property  with  iutent  to  defraud  his  creditors. 
After  notice  and  hearing,  a  judge  of  said 
circuit  court  quashed  this  attachment  be- 
cause the  proof  on  which  was  rested  the  or^ 
der  for  the  writ  was  insufficient  to  sustain  it. 
This  court  Is  now  called  on  to  review  bis  ac- 
tion, the  sole  question  argued  being  as  to  the 
sufficiency  of  such  proof.  On  the  subject 
of  fraud  in  the  contract  the  only  proof  before 
the  commissioner  was  contained  In  an  affi- 
davit of  one  of  tlie  plaintiEEa  that  on  Febru- 
ary 28,  1806,  Greeuhouae,  for  the  purpose  of 
Securing  credit,  gave  the  plaintiffs  a  state- 
ment of  his  financial  condition,  in  which, 
among  other  things,  he  wrote  that  be  bad 
"good  book  accounts,  *  *  *  f20,000,"  and 


added:  "The  outstanding  accta.  I  have  got 
more  than  I  stated  abore,  but  I  can  safely  say 
that  the  above  stated  may  be  all  collected;" 
and  that  upon  the  faith  of  this  statement  the 
plaintiffs,  between  August  SI  and  December 
8,  1896,  sold  and  delivered  to  Greenhouse 
merchandise  for  which  he  was  still  indebted 
ia  the  aum  of  ^1,846.55.  The  affidavit  pro- 
ceeds aa  follows:  "Deponent  further  avers 
that  in  said  statement  the  said  Martin  E. 
Greenhouse  represented  to  deponent's  firm 
that  he  had  $20,000  of  good  book  accounts, 
which  deponent  avers  to  be  false  and  untrue, 
and  that  said  Martin  B.  Greenhouse  has  since 
admitted  to  depon^t  that  the  said  book  ac- 
counts are  and  were  not  good  book  accounts, 
and  ate  and  were  not  collectible."  This  was 
not  sufficient  The  affiant  should  have  nar- 
rated enough  of  detaihs  of  time,  circumstance, 
and  language  of  the  later  statement  of  the 
defendant  to  afford  an  opportunity  for  judi- 
cial consideration  of  its  effecrt  as  an  admis- 
sion of  an  intentional  fajs^ood  In  his  former 
statement.  Proof  of  facta  from  which  a  jury 
might  infer  fraud  on  an  issue  involrlng  It 
was  essential  to  the  validity  of  the  comniis- 
sioner's  adjudication.  The  conclusions  and 
belief  of  the  affiant  were  not  competent  evi- 
dence. Kipp  T.  Chamberlin,  20  N.  J.  Law, 
656;  Bowne  v.  Titus,  30  N.  J.  Law,  341. 
Not  only  did  the  affidavit  fail  to  prove  the  al- 
leged admission  of  the  defendant,  but  the  ad- 
mission Itself  Is  stated  too  Indeflnltely  to  es- 
tablish fraud  in  the  contract  When  waa  It 
made?  When  did  the  bode  accounts  cease 
to  be  good  and  collective?  When  did  the 
defendant  learn  that  tbey  were  not  so?  The 
affidftvit  is  silent  on  these  vital  poluts.  On 
the  subject  of  intended  fraudulent  disposition 
of  property  there  was  nothing  before  the  com- 
missioner except  the  following  statement  In 
said  affidavit,  and  a  condensed  corroboration 
thereof  in  the  affldeivlt  of  another  person: 
"Deponent  furths^avers:  That  the  said  Mar- 
tin B.  Greenlionse  Is  about  to  assign,  remove, 
and  dispose  of  bis  property  with  intent  to  de- 
fraud his  creditors,  in  that  the  said  Martin  E. 
Greenhouse  has  suffered  to  be  recovered 
against  him  the  aforesaid  judgment  by  one 
Jacob  Oartun,  for  the  sum  of  $5,000  or  more, 
which  said  judgment  is  collusive,  and,  as  de- 
ponent is  Informed,  Is  to  be  used  for  the  pur* 
pose  of  hindering,  delaying,  and  defrauding 
the  other  creditors  of  him,  the  said  Martin 
B.  Greenhouse,  and  cheating  and  defrauding 
them.  That  on  December  23d  deponent,  with 
Philip  Arnold,  met  said  Martin  E.  Greenhouse, 
by  the  appointment  of  said  Martin  E.  Green- 
ttouse,  at  the  office  of  Martin  V.  Bergen, '  In 
the  city  of  Oamden,  who  was  the  attorney  of 
said  Jacob  Oartun,  and  apparently  also  of 
said  Martin  B.  Greenhouse.  That,  while 
there.  convOTSntton  took  place  between  depo- 
nent and  said  Arnold,  Greenhouse,  and  Ber- 
gen, In  relation  to  an  Indebtedness  due  from 
said  Greenhouse  to  deponent's  firm,  and  from 
Uieenhouse  to  the  firm  of  which  said  Arnold 
is  a  member,  and  in  .relation  to  the  Judgment 
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then  and  there  stated  to  hare  been  recovered 
by  said  Jaeob  Oartun  against  said  Green- 
honse;  and  that  In  the  conversation  said 
Ureenhouse  stated  that  In  this  matter  be  had 
confidence  in  Mr.  Bergen,  and  would  do  as  he 
said,  and  said  Martin  E.  Qreenhouse  also 
stated  that  the  Judgment  of  Oartun  had  been 
recovered,  and  that  execution  papers  were 
prepared,  which  would  be  used  by  the  said 
Jacob  Cartun,  or  not,  according  to  the  desires 
of  him,  the  said  Martin  E.  Greenhouse;  and 
that,  if  It  were  not  necessary  to  use  said 
judgment  to  protect  him,  the  said  Martin  E. 
(jreenbouse,  from  other  creditors,  the  said 
Jacob  Cartun  would  not  use  said  Judgment 
at  all.  nor  Issue  execution  thereon.  That  the 
statements  were  made  In  the  presoice  and 
hearing  of  said  Martin  V.  Bergen,  and  not 
denied  by  falm.  Deponent  further  avers  that 
he  la  nnable  to  say  how  much  Is  due  by  the 
said  Martin  E.  Greenhouse  to  said  Jacob 
Cartun,  but  he  believes  that  some  portion  of 
said  Judgment  is  not  bona  fide,  and  that  the 
whole  of  said  judgment,  whether  due  or  not, 
Is  being  used  as  aforesaid,  for  the  said  pur- 
pose of  hindering,  delaying,  and  cheating, 
and  defrauding  the  other  creditors  of  him,  the 
said  Martin  E.  Greenhouse.  And  deponent 
further  says  that  said  Greenhouse  stated  to 
deponent  that  he  bad  several  suits  for  col- 
lection pending  agaUiet  him;  that  be  could 
not  meet  his  oMIgatlons.  and  wanted  to  get  a 
settlement  with  his  creditors  for  from  twen- 
ty to  twenty-five  cents  o(i  the  dollar;  that, 
when  the  creditors  saw  the  situation,  they 
would  be  glad  to  accept  It"  T^ls  part  of  the 
proof  has  the  same  vice  as  the  other,-«f 
stating  conclusions,  information,  and  bdlef. 
Instead  of  facts.  As  to  so  much  of  It  as  Is 
competent,  I  can  only  say  that  to  my  mind 
It  Is  not  evident  that,  because  a  debtor  seya 
that  a  Judgment  against  him  will  not  be  exe- 
cuted, except  at  his  desire.  It  may  be  thereby 
Inferred  that  he  is  about  to  dispose  of  his 
property  with  Intent  to  defraud  his  creditors. 
The  order  of  the  drcnit  court  qoasbing  the 
writ  of  attachment  most  be  affirmed,  with 
costa. 


m  N.  J.  L.  4> 

NIXON  T.  FITHIAN. 
(Supreme  Conrt  of  New  Jersey.    Nov.  8,  1897.) 
Sekob&nt  at  Arms— Faii.dhe  to  ReTcnn  Exkcd- 

TION — LlABILlTT. 

A  sergeaot  at  arms  of  a  district  court  Is  not 
made  subject  to  the  statutory  liability  for  fail- 
ure to  perform  the  duties  prescribed  by  the  dis- 
trict court  act  respecting  executions  out  of  said 
court  delivered  to  him  which  Is  imposed  upon 
constables  for  such  failure  section  78  of  said 
act  (1  Qen.  St.  p.  1227). 
fSyllabus  by  the  Court) 

The  declaration  states  that  the  defendant 
(William  Fithlan)  was,  on  June  1,  1896,  duly 
appointed  a  sergeant  at  arms  of  the  Camden 
district  court,  and  became  duly  qualified  and 
entered  upon  the  duties  of  the  office;  that 
platnUflf  (Japhet  B.  Nixon)  obtained  two  Judg- 


ments tn  said  court  against  one  SeyboM,  me 
for  $43.71,  and  the  other  for  ?114.60;  that  ex- 
ecutions, Issued  upon  said  Judgments,  weee 
placed  In  the  hands  of  defendant  as  sergeant 
at  arms  to  be  executed;  and  that  defendant 
did  not  malce  return  of  the  executions  In  30 
days  from  the  time  he  received  them.  In  the 
conclusion  It  Is  charged  that  thereby  an  ac- 
tion had  accrued  to  plaintiff  to  recover  of  de- 
fendant $158.31.  The  second  plea  sets  up  as 
an  excuse  for  falling  to  return  the  executions 
that  defendant  was  prevented  from  doing  so 
without  any  fault  on  his  part  by  restraining 
orders  out  of  the  court  of  chancery,  and  the 
advice  of  the  attorney  of  the  plaintiff.  There 
was  a  demurrer  to  this  plea.  Judgment  for 
defendant 

Argued  June  term,  1887,  before  MAGXE.  O. 
J.,  and  DEPUE,  VAN  BTGKEU  and  GVU- 
MERE.  JJ. 

John  J.  QnndaU,  for  plalntltr.  Henry  S. 
Scovel  and  William  T.  Boyle,  for  defendant 

HAGIE,  a  J.  A  demurrer  to  a  ^eadlnr 
reaches  back  In  Its  effect  through  all  [»evIoufl 
pleadings,  and  Judgment  thereon  most  be  giv- 
en against  the  party  in  whose  pleadings  the 
first  substantial  defect  la  found.  The  dec- 
laration In  this  case  is  In  the  form  of  a  dec- 
laration in  debt,  and  founds  plaintiffs  right 
of  recovery  solely  upon  defendant's  failure  to 
make  return  of  the  executions  In  his  hands 
within  SO  days.  By  that  failure  Its  claim  Is 
that  he  had  become  liable  to  plaintiff  for  the 
whole  amount  named  In  the  executions.  The 
office  of  sergeant  at  arms  of  district  courts  was 
first  created  by  a  supplement  to  the  district 
court  act  approved  February  16, 1892  (1  Gen. 
St  p.  1267).  That  supplement  has  been  su- 
perseded and  repealed  by  another  supplement 
approved  Marc^  26,  1896  (Laws  1896,  p.  164). 
By  section  1  of  this  supplement  any  district 
court  judge  may  appoint  a  suitable  person  as 
sergeant  at  arms,  and  It  is  therein  provided 
that  **any  person,  not  a  constable,  when  so 
appointed,  shall  during  his  continuance  In  of- 
fice, be  Invested  with  and  possess  all  the 
rights,  privileges,  powers  and  duties  apper- 
taining to  the  office  of  constable  and  all  pa- 
pers, warrants  and  process  either  civil  or 
criminal.  Issued  out  of  any  district  court  of 
this  state,  Shan  be  as  binding  and  effectual 
and  have  the  same  legal  effect  when  served 
or  executed  by  said  swgesnt  at  arms  as  If 
served  or  executed  by  a  constable."  When 
this  supplement  is  compared  with  the  original 
district  court  act  It  la  obvious  that  a  sergeant 
at  arms.  If  a  constable,  derives  his  power  to 
serve  and  execute  the  process  of  that  court 
wholly  from  the  provisions  of  the  original 
act,  contained  in  section  51  and  the  following 
sections,  while  a  sergeant  at  arms  who  is  not 
a  constable  derives  his  power  to  serve  and 
execute  such  process  wholly  from  the  provi- 
sions of  the  supplement  of  1896.  By  section 
63  of  the  district  court  act  a  constable  who 
I  had  levied  upon  any  goods  and  (battels 
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Tlrtne  <^  an  execution  Issved  ont  of  snch 
court  was  required  to  give  a  certain  notice 
of  the  time  and  place  when  be  would  expose 
said  goods  and  cliattelB  to  sale,  and  It  was 
'  added  that  he  "shall  at  the  time  and  place  so 
appointed  expose  them  to  sale  by  public  Ten* 
due  and  strike  tbem  off  to  the  highest  bidder 
and  pay  the  money  thence  arising  to  the  plain- 
tiff, or,  in  case  of  his  absence,  to  the  clerk, 
and,  within  thirty  days  from  the  time  he 
Shan  receive  the  execution,  malie  return  to  the 
clerk  who  Issued  the  same  of  the  proceed- 
ings had  thereon  and  the  said  clei^  shall 
make  a  record  thereof."  Whether  the  clause 
of  section  63  attove  quoted,  ^^ch  requires 
the  peremptory  sale  of  goods  and  chattels 
levied  on  and  the  return  of  the  execution  with- 
in 80  days,  remains  In  force  admits  of  doubt; 
for  by  section  5  of  a  supplement  approved 
April  S,  18T8,  the  first  part  of  section  63  was 
re-enacted  with  slight  and  immaterial  varlo- 
tlons,  but  the  last  clause  was  wholly  omitted. 
The  supplement  contained  a  general  repealer. 
But  assuming  that,  by  the  scope  of  .this  legis- 
lation, constables,  to  whom  have  been  d^v- 
aed  executions  issued  out  of  district  courts, 
must  make  return  thereof  within  30  days.  It 
follows  that,  by  the  express  provisions  of  sec- 
tion 73  of  the  original  act,  a  failure  to  per- 
form that  dnty  wilt  make  them  liable  to  pay 
to  the  plaintiff  In  execution  the  debt  or  dam- 
ages and  costs,  and  the  amounts  thereof  may 
be  recovered  by  action,  without  reference  to 
the  question  whether  plaintiff  in  execution 
was  In  fact  Injured  by  the  failure  to  make 
return.  The  language  of  that  section  may 
perhaps  be  susceptible  of  another  construo- 
tlon,  but  the  provisions  of  the  Justice's  court 
ac^  now  contained  In  section  68  of  that  act  (2 
Gen.  St  p.  1878),  and  which  are  Identical  with 
those  of  section  73  of  the  district  court  act, 
have  been  construed  In  this  court  as  subject- 
ing the  constable  to  the  statutory  liability  up- 
on a  mere  failure  to  return  the  execution  in 
hia  hands.  McLaren  v.  MeVIcar,  41  N.  J. 
Law,  271.  The  declaration  avers  that  the  ex- 
ecatlons  which  defendant  failed  to  return 
were  delivered  to  him  as  sergeant  at  arms. 
From  Its  averments  It  Is  obvious  that  defend- 
ant did  not  hold  the  office  of  constable,  and 
that  whatever  powers  he  had  over  the  process 
were  derived  from  the  provisions  of  the  sup- 
plement of  1896,  ubi  supra.  There  can  be 
no  doubt  that  he  was  thereby  fully  empow- 
ered to  execute  the  process  as  any  constable 
might  do.  But  the  question  is  whether,  upon 
his  failure  to  perform  any  duty  that  devolved 
upon  him  in  respect  to  such  process,  the  law 
has  Imposed  upon  him,  as  it  has  upon  con- 
stables, a  liability  to  answer  for  the  whole 
sum  to  be  raised  by  the  execution,  without 
reference  to  the  question  whether  the  failure 
in  fact  injured  the  plaintiff  in  execution. 
Such  legislation  has  been  held  to  be  penal  in 
its  (Aaracter.  McLaren  v.  McVIcar,  ubI  su- 
pra. The  provisions  of  section  73  apply  In 
terms  only  to  constables.  The  supplement  of 
1806  gives  rights,  privileges,  and  powers,  and 


Imposes  duties,  upon  sergeants  at  anus,  tmt 
It  nowhwe  contains  any  exin-ess  provlsloBB 
subjecting  tbem  to  a  penalty  for  failure  to 
perform  such  duties.  In  my  Judgment  there 
is  nothing  to  Justify  an  implication  of  a  leg- 
islative Intent  to  subject  them  to  such  a  pen- 
alty. The  result  is  that  the  declaration  dis- 
closes that  plaintiff  has  no  -cause  of  action 
against  defendant  -Whether  plaintiff  may 
not  have  relief  for  any  injury  actually  suf- 
fered by  him  because  of  defendant's  derelic- 
tion of  duty,  by  an  action  on  the  bond,  which 
defendant  was  required  to  give  by  the  suf^e- 
ment  of  1896,  or  upon  a  declaration  In  case 
charging  Injury  from  neglect  to  perform  ofO- 
cial  duties,  need  not  be  discussed.  Jadgment 
on  the  demurrer  mast  be  given  ftnr  defendant. 


(2(1  R.  I.  T-i 
LANGLEY  v.  HONEY  et  al. 
(Supreme  Conrt  of  Rhode  IsUnd.  Oct  8,  1807.) 
Deed— Disc KiPTioN  of  Propehtt. 
A  deed,  by  a  granddaughter  of  J.,  of  "all 
the  right  title,  and  interest  •  •  •  which  I 
have  or  may  have  to  any  portion  of  the  estate 
•  *  •  which  I  inherit  or  hereafter  may  be 
entitled  to  from  my  father,  •  •  •  and  which 
he  derived  or  inherited  from  his  father,  the  said 
J.."  will  conv^  all  the  Interest  she  has  in  the  es- 
tate of  her  grandfather;  the  clause  descriUng  tt 
as  inherited  from  her  father  being  rejected  as 
false  description,  he  having  died  shortiy  before 
her  grandfather,  whose  will  made  provision  for 
him. 

Bill  by  John  S.  Langley  against  Samuel  B. 
Honey  and  others  for  partition  of  the  estate 
of  John  S.  Langley,  Sr.,  deceased.  After  de- 
cree for  partition,  and  the  appointment  of  a 
commissioner  to  make  a  sale  .and  divide  the 
proceeds,  a  petition  was  filed  by  certain  of 
the  parties  asking  for  a  share  of  the  pro- 
ceeds on  the  ground  that  no  part  of  the  es- 
tate passed  by  the  deed  of  Sarah  B.  Thayer. 
Denied. 

John  B.  Langley,  Sr.,  died  In  1800,  leaving 
seven  children,  and  the  children  of  one  son, 
Nathaniel  H.  Langley,  who  died  shorty  be- 
fore his  father.  This  son  Nathaniel  left  five 
children,  wbo  took  the  share  of  the  estate  of 
John  S.  Langley,  Sr.,  devised  and  bequeathed 
to  their  father,  NathanteL  Among  these  five 
children  of  Nathaniel  are  John  S.  Lan^^. 
the  complainant  berein,  and  Sarah  B.  Thay* 
er.  In  1872  she  conveyed  to  the  complain- 
ant. John  8.  Langley,  **aH  the  right,  titles  and 
Interest,  present  or  prospectlTe,  which  I  have 
or  may  have  to  any  portion  of  the  estate,  real 
or  personal,  which  I  Inherit  or  hereafter  may 
be  entitled  to  trom  my  father,  the  said  Na- 
thaniel B.  Langley,  and  which  he  devised  or 
Inherited  from  his  father,  the  said  John  S. 
langley,  by  rirtue  of  bis  said  will  and  cod- 
icil." 

Wm.  P.  Sheffield,  Jr.,  for  complainant  SamL 
R,  Honey,  for  respondents. 

PER  CURIAM.  The  court  is  of  the  opin- 
ion that  the  intention  of  the  grantor  in  the 


Digitized  by 


Google 


700 


3&  A.TL1IMTIG  BEIFOBSXtB. 


de«d  from  Sarfth  B.  Thayer  to  Jobn  S.  Lang- 
ley,  dated  February  27,  1872,  as  appears  hoth 
from  the  deed  its^  and  the  conduct  of  the 
parties  In  interest,  was  to  convey  all  of  her 
interest  In  the  estate  of  her  grandfather,  John 
S.  Langley,  to  the  respondent  hi  the  present 
petition,  John  S.  Langley.  The  clause  In  the 
deed  which  describes  this  property  as  inher- 
ited from  her  father  Is  simply  a  matter  of 
false  dsecriptlon.  Rejecting  tbls,  according 
to  well-aettled  rules  of  construction,  there  is 
still  left  a  good  conTcyance.  Waterman  t. 
Andrews,  14  H.  I.  689;  2  Ping.  Real  Prop.  S 
1378;  2  Devi.  Deeds,  S9  835,  836.  The  court 
Is  therefore  of  the  opinion  that  the  respond- 
ent, John  8.  Langley,  took  the  title  of  Sarah 
B.  Thayer  under  said  deed,  and  that  the  peti- 
tioners have  no  valid  claim  to  the  proceeds 
of  the  land  In  the  hands  of  the  commissioner. 
Petition  denied  and  dismissed  with  costs. 

(SO  R.  I.  Ml) 

LAFORTB  T.  COOE,  City  Treasurer. 
(Supreme  Gomt  of  Bbode  Island.    Oct  28, 
1897.) 

Uastbr  Aim  Srrvant  — Ni!oudB:toB— Fbllow 

Sbrvasts— Ple  A  DISG-^DL'PLICITI— LSOAL 

DUTT  09  Emploteh. 

1.  Id  an  action  by  an  employd  against  a  city 
for  personat  injuries  thronjs^  negligence  00  the 
part  of  defendant,  a  count  alleging  that  defend- 
ant, haviDK  entire  charge  and  control  of  the 
work  on  which  plaintiEf  was  employed,  so  care- 
lessly and  negligently  managed  the  same  as  to 
cause  the  injuries  comriained  of,  set  up,  In  effect, 
the  negligence  of  a  fdUow  servant,  for  which  de- 
fendant prima  facie  was  not  liable,  and  was 
therefore  bad  on  demurrer. 

2.  Such  count  was  also  bad  in  that  it  did  not 
Btate  in  what  defendant's  alleged  negligence  con- 
sisted. 

3.  A  count  alleging  injnry  to  an  employ^ 
through  negligence  on  the  part  of  his  employer, 
and  setting  op  (1)  neglect  to  furnish  plaiotiCF 
pro^r  safeguards  for  his  protection;  (2)  neglect 
to  give  him  suitable  iustrucUons;  and  (3)  neglect 
to  provide  proper  persons  to  take  charge  of  the 
work, — was  bad  for  duplicity,  as  each  of  such 
several  alleged  breaches  of  duty  should  be  made 
tiie  subject  of  a  separate  count. 

4.  A  coimt  in  which  it  was  alleged  that  plain- 
tiff was  injured  while  working  for  defendant  In 
a  trench,  the  sides  of  which,  through  neglect  on 
the  part  of  defendant,  were  not  properly  shored 
and  snpported,  and,  by  reason  thereof,  caved  in 
on  him.  sufficiently  stated  a  cause  of  action,  as 
it  charged  defendant  with  the  neglect  of  a  legal 
doty  to  plaintifE,  resulting  In  the  injuries  al- 
leged. 

Action  by  Joseph  Laporte  against  Samuel 
P.  Cook,  city  treasurer  of  the  city  of  Woou- 
socket,  for  damages  for  personal  injuries  al- 
leged to  have  been  received,  through  negli- 
gence on  the  part  of  said  city,  while  he  was 
.  engaged  aa  a  laborer  in  digging  a  trench  or 
ditch,  and  laying  water  pipes  therein,  in 
Diamond  Hill  road,  in  said  city.  The  dec- 
laration was  In  three  counts,  In  the  drst  of 
which  plaintiff  alleged  that  said  city,  having 
entire  charge  and  control  of  the  work  on 
which  he  was  employed,  so  carelessly  and 
ne^igently  managed  the  same  that  the  sides 


of  Bald  ditch  or  trench  caved  In,  and  thereby 
injured  him;  In  the  second,  that  the  em^oy- 
ment  in  which  plaintiff  was  engaged  exposed 
him  to  danger  of  which  he  was  Ignorant,  but 
which  the  agents  and  servants  of  said  city  in 
Charge  thereof  well  knew,  and  neglected  to 
Inform  him  of  such  danger,  or  to  furnish 
suitable  safeguards  for  his  protection,  or  to 
give  him  suitable  hiatmctlons,  or  to  provide 
suitable  persons  to  take  charge  of  said  work, 
by  reason  ot  which  default  and  neglect  he 
received  the  injuries  complained  of;  and,  in 
the  third,  that  the  character  of  the  soil  and 
earth  In  which  said  trench  or  ditch  was  dug 
was  such  as  to  require,  for  the  safety  of  the 
workmen  employed  therein,  that  the  sides 
and  banks  thereof  should  be  properly  shored 
and  supported,  to  prevent  them  from  caving 
In,  in  consequence  of  the  neglect  of  which 
duty  the  Injuries  complained  of  were  re- 
ceived by  plaintiff.  On  demurrer  to  the  dec- 
laration.  Sustained  in  part 

Wmiam  O.  Hlcb,  for  plaintiff.  Walter  I. 
BalloD,  tor  dtfwdant 

PER  CURIAM.  The  first  count  In  the 
plaintiff's  declaration  is  bad  In  tbat  the  alle- 
gatloo.  In  effect,  is  that  the  negligence  com- 
plained of  was  that  of  a  fellow*  servant  for 
which  the  defendant,  prima  facie,  is  not  lia- 
ble. Dl  Marcho  v.  Iron  Foundry,  18  R.  I.  516, 
27  Atl.  328,  and  28  AU.  661.  Said  count  is 
also  bad  in  that  It  does  not  state  In  what  par- 
ticular respect  the  defendant  was  negligent; 
that  is  to  say,  wherein  the  negligence  con- 
sisted. 

The  second  count  Is  bad  for  duplicity.  In 
that  It  sets  up  several  distinct  and  independ- 
ent breaches  of  duty,  viz.:  (1)  N^lect  to  fnr- 
nlsh  proper  safeguards  for  the  protection  of 
the  plaintiff;  (2)  neglect  to  give  him  suita- 
ble instructions;  and  (3)  neglect  to  provide 
proper  persons  to  take  charge  of  the  work. 
These  allegations  should  each  be  made  the 
subject  of  a  separate  count  if  the  plaintiff 
desires  to  rely  thereon.  See  Steph.  PI. 
(Heard's  Ed.)  251;  Gould,  PI.  (3d  Ed.)  p.  219, 
{  99;  Id.  p.  419,  S  1. 

The  third  count  sufficiently  states  a  cause 
of  action.  It  is  different  from  the  count  In 
the  case  of  EM  Marcho  v.  Iron  Foundry,  su- 
pra, which  case  Is  relied  upon  by  defendant's 
counsel  In  support  of  his  demurrer,  in  that 
there  the  allegation  was  that  the  defendnnt 
corporation  threw,  or  caused  to  be  thrown, 
a  box,  etc.,  thus  showing  the  doing  of  some 
positive  act,  while  In  the  count  now  under 
consideration  the  defendant  la  charged  with 
the  neglect  of  a  legal  duty.  See  7  Am.  & 
Eng.  Enc.  Law,  828. 

The  demurrer  to  the  first  and  second  counts 
Is  sustained,  and  the  demurrer  to  the  third 
count  Is  overruled)  and  the  case  Is  remitted 
to  the  common  pleas  division  for  further 
proceedings. 
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Appeal  of  ALLEN  et  aL 

(Bapreme  Court  of  Elrron  of  Connecticilt  Not. 
8,  1897.) 

Wills— CosBTHUOTiox  —  PowsRS  —  Rusosis  tor 

DiCKBB — EtIDEHUC 

l.The  court  of  probate,  and  not  the  indi- 
▼idaal  who  for  the  time  should  be  occupying  the 
office  of  judge  thereof,  ia  meaut  by  a  will  ap- 
pointiDff  five  executors  and  tmstees,  and  provid- 
ing that  if.  on  iiccoiint  of  vacanciea.  there  should 
at  any  time  be  only  two,  "the  judge  of  probate 
of  thia  district"  should  appoint  a  *ird,— re- 
gard being  bad  In  making  sach  appointment  to 
the  wishes  of  the  existing  truateeB,— and  fur- 
ther providing  that  testator  did  not  desire  "the 
judge  of  probate."  in  fixing  the  bonds  of  bis 
executors  and  trustees,  to  be  governed  Iqr  the 
Uw  witti  regard  to  the  amoimt  of  personal  prop- 

The  proTisioD  of  a  will,  that  if,  by  reason 
of  vacancies,  there  should  be  left  only  two  of 
testator's  executors  and  trustees,  the  probate 
court  should  appoint  a  third  to  act  with  them, 
and  in  ao  doing  should  regard  the  wishes  of  the 
existing  trustees,  or  the  persons  interested  in 
the  estate,— if  valid,— confers  on  the  cestuia 
one  truatent,  at  most,  a  power  to  control  the 
■fndgmeBt  of  the  ootut,  wbidi  moat  be  exercised, 
If  at  all,  by  their  uDanimoos  concurrence. 

8.  Letters  and  declarations  of  a  Judge  out  of 
court  are  initdmissible  to  show  why  he  niJide  a 
decree,  and  thus  to  show  error  in  it,  they  ^''Ing 
mere  hearsay. 

4.  Whenever  it  is  permissible  to  show  the 
reasons  leading  the  judge  to  render  a  judgment, 
and  the  findings  do  not  show  it,  the  facts  must 
be  proved  by  direct  testimony,  and  the  judge  put 
an  the  stand. 

Appeal  fram  snpertor  court.  Hartford  coun- 
ty; William  T.  Elmer,  Judge. 

Julia  Allen  and  others,  benefldaries  under  a 
trust  created  by  the  will  of  William  S.  'Plerson, 
deceased,  aiH>Ued  to  the  probate  court  for  tbe 
district  of  Windsor  (or  the  appointment  of  va- 
rious persons  to  fill  a  vacancy  in  the  office  of 
trustee.  From  a  decree  appointing  ai  trustee 
one  other  than  any  of  those  asfced  for,  .Julia 
Alien  and  anotlier,  cestuls  que  trustent,  ap- 
peate<i  to  the  superior  court,  which  reversed 
the  de^ce.  From  the  Judgment  of  the  supe- 
rior co<ut,  Annie  F.  Allen,  anotber  of  the  bene- 
fldaries,  appeals.  Reversed. 

The  will  created  a  trust  of  residuary  estate 
for  the  benefit  of  four  sisters  of  the  testatw 
during  their  lives,  and  of  the  children  of  two 
of  them  during  the  lives  of  such  children,  with 
remainder  thereafter  to  the  grandchildren  of 
said  two  sisters,  or  their  Issue  or  legal  rei»e- 
sentatlves.  This  estate  was  vested  in  five  ex- 
ecutors and  the  survivors  or  survivor  of  them, 
and  their  successors,  as  trustees,  In  trust  for 
tbe  use  of  the  parties  beneficially  interested. 
Of  the  five  persona  named  as  executors,  two 
were  the  husbands  of  two  of  tbe  sisters,  and 
three  were  of  the  Immediate  family  of  aaoth^ 
of  them;  one  being  her  husband,  and  two  her 
sons-in-law.  The  fourth  sister  was  unioarrled. 
All  the  executors  qualified  and  accepted  tbe 
trust  In  1879.  In  1896  the  death  of  one  left 
only  two  survivors,— Samuel  H.  Allen,  then  78 
years  old,  the  husband  of  Julia  P.,  Allen,  one 
of  tbe  four  Blaters  of  tbe  testator,  and  Herbert 


B,  Ooffin,  a  w)n~In-|aw  of  another  sister,  wbo 
died  after  the  testator.  Tbe  wtU  oontalned  tbo 
following  provisions:  "While  tbe  labor  and 
detail  of  the  care  of  my  property  and  estate 
may  be  very  prop^ly  done  by  some  one  of  tbe 
executors  and  trustees,  I  urge  that  all  impor- 
tant matters  shall  be  done  on  consultation  of 
all,  so  far  as  practicable,  especially  In  tbe  In- 
vestments of  money  received  from  sales,  collec- 
tions, or  any  source,  and  that  frequent  and 
periodical  examinations  be  made  by  all  the  ex- 
ecutors and  trustees,  so  far  as  practicable,  un- 
less prevented  by  absence,  sickness,  or  un- 
avoidable cause;  and  boolss  should  be  k^t, 
with  correct  lists  and  schedules  of  all  property 
and  estate,  and  all  changes  recorded,  and  also 
of  all  receipts  and  disbursements,  so  that  the 
condition  of  tbe  estate  and  every  part  thereof 
can  be  thoroughly  understood  by  such  exam- 
inations, and  at  all  times  by  all  tbe  executors 
and  trustees.  In  case  of  vacancy  In  my  exec- 
utors and  tnuttees  or  their  successors,  so  that 
there  shall  not  at  any  time  be  only  two,  tbe 
Judge  of  probate  of  this  district  shall  appoint 
a  third  to  act  with  them;  and  In  tuaking  this 
appointment  tbe  Judge  of  probate  shall  regard 
the  wishes  of  the  existing  trustees,  or  the  per- 
sons Interested  In  the  estate,  as  far  as  be  be- 
lieves be  can  with  safety  to  the  estate,  but 
jxo  further.  Wblle  I  do  not  desire  the  Judge 
of  probate  to  be  governed.  In  fixing  the 
amount  of  bonds  for  my  exu^ators  and  trus- 
tees, by  the  law  with  regard  to  the  amount  of 
personal  property,  so  as  to,  perhaps,  make  It 
bnpraetlcable  for  them  to  find  bondsmen,  I  de- 
sire that  such  Irands  shall  be  given,  which, 
together  with  their  personal  responsibility, 
shall,  as  far  as  practicable,  secure  the  execu- 
tion of  the  trusts,  and  tbe  estate  from  loss," 
Two  of  tbe  sisters  were  living  In  1896.  One 
bad  died  without  Issue;  and  one,  leaving  is- 
sue. Mrs.  Samuel  H.  Alien  filed  in  tbe  court 
of  probate  for  the  district  of  Windsor  a  re- 
quest for  the  appointment,  to  fill  the  vacancy, 
of  her  son,  Julian  S.  Allen.  An  unmarried 
slater  Joined  In  this  request  Uf  the  descend- 
ants <^  the  sister  who  had  died  leaving  Issue, 
one  daughter  and  one  granddaughter  filed  a 
similar  petition  for  the  appointment  of  the 
latter's  husband,  and  one  daughter  petitioned 
for  tbe  appointment  of  her  brotber-ln-law. 
No  wishes  were  expressed  by  tbe  surviving 
trustees.  The  court  of  probate,  after  hearing 
tbe  parties,  appointed  John  H.  ^tute,  who 
bad  no  connection  with  any  of  the  testator's 
family  or  relations,  and  whose  appointment 
was  not  asked  for  by  any  of  them. 

Upon  tbe  trial  of  tbe  case  tbe  appellant  of- 
fered the  followiug  letter  from  the  judge  of 
probate,  addressed  to  Samuel  H.  Allen: 
"Windsor,  Conn.,  October  2S)tb,  1896.  Mr. 
Samuel  H.  Allen,  Trustee  of  Estate  of  William 
S.  Plerson,  Hartford,  Conn.— Dear  Sb*:  After 
full  consideration  of  tbe  matter  of  appointing 
a  trustee  upon  said  estate,  I  feel  that  It  will 
be  necessary  that  the  appointment  should  be 
of  one  from  outside  tbe  family.  _  Should  be 
pleased  to  hear  from  you,  If  you  have  any  one 
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to  suggest  for  tbe  itosItloD.  Very  truly  yours, 
D.  Ellswortli  Phelps."  To  the  admission  of 
this  letter  as  evidence  the  appellee  (appellant 
here)  objected,  but  the  court  admitted  the 
same.  The  appellants  offered  the  testimony 
of  Eustace  L.  Alien  as  to  two  conversations 
which  he  had  had  with  the  judge  of  probate,— 
one  on  the  29th  day  of  October,  1890,  and  the 
other  November  11th,— to  both  of  which  con- 
versations the  appellee  objected,  but  the  court 
admitted  the  same.  This  testimony  was  that 
on  the  29th  day  of  October,  1896,  he  had  had 
a  conversation  with  Judge  Phelps,  In  the  pro- 
bate office  in  Windsor,  In  relation  to  the  rea- 
son why  he  had  refused  to  appoint  Julian  Al- 
len as  a  trustee  to  fill  said  vacancy.  Judge 
Phelps,  In  bis  presence,  then  wrote  the  letter 
to  his  father  above  referred  to,  for  the  witness 
to  take  to  his  father,  and  the  Judge  stated  that 
he  had  decided  to  appoint  one  outside  the  fami- 
ly, because  of  the  disagreement  in  the  family; 
that  he  eould  not  appoint  Mr.  J.  S.  Allen, 
whose  name  had  been  mentioned,  and  much 
less  Mr.  Spalding,  whose  name  had  been  men- 
tioned; that  the  obJectl(»i  of  one  of  the  trus- 
tees alone  to  the  appointment  of  Mr.  Allen 
would  not  have  been  sufficient  to  Justly  him 
to  refuse  to  appoint  at  the  request  of  the  bene- 
flclarles;  that  he  did  not  refuse  on  the  ground 
that  he  considered  him  an  unsuitable  or  an 
Improper  person,  but  only  on  account  of  the 
disagreement  in  the  family;  that  subsequent- 
ly, on  the  11th  day  of  November,  the  same 
witness  (Eustace  L.  Allen)  met  Judge  Phelps 
in  the  highway,  and  asked  him  whether  he  re- 
fused to  appoint  his  brother,  Julian  S.  Allen, 
and  the  Judge  replied  that  It  was  because 
some  of  the  beneficiaries  objected.  The  wit- 
ness then  asked  the  Judge  if  he  woidd  have 
ai^tpolnted  him  if  they  had  not  objected,  and 
he  said,  "Yes;"  if  they  had  all  agreed  he 
would  have  appointed  him.  Upon  the  above 
evidence,  to  the  admission  of  which  the  ap- 
pellee dxily  objected,  the  court  found  that  the 
said  Judge  of  probate  did  not  refuse  to  ap- 
point Julian  S.  Allen  tKcause  he  was  not  a 
suitable  person,  nor  did  he  pass  upon  the  ques- 
tion whether  he  could  appoint  him  with  safety 
to  the  estate,  but  that  he  declined  to  make 
said  appointment  on  the  sole  ground  that  only 
a  part  of  the  beneficiaries  asked  for  his  ap- 
pointment, and  the  other  beneficiaries  object- 
«d  to  such  appointment.  The  appellee,  upon 
the  hearing,  claimed,  among  other  things,  as 
matter  of  law,  that  the  provisions  of  the  wlU 
did  not  devest  the  judge  of  probate  of  his 
[tower  and  discretion  In  appointing  a  trustee 
to  fill  a  vacancy  In  the  absence  of  a  nomina- 
tion by  the  existing  trustees,  or  by  the  per- 
sons interested  In  the  estate;  that  the  letter 
of  Judge  Phelps  was  Immaterial  and  irrele- 
vant; that  the  conversations  between  Mr. 
Eustace  L.  Allen  and  the  Judge  of  probate 
were  Immaterial,  irrelevant,  and  Inadmissible, 
and  were  hearsay  evidence;  that  the  oourt  of 
probate  is  a  court  of  record,  and  its  action  can 
only  be  shown  In  and  by  Its  decrees;  and  that 
the  decree  appealed  from  shows,  presumptive- 


ly, that  sufficient  reasons  were  given  by  tbose 
Interested  in  the  estate  against  ttae  appoint- 
ment of  Julian  S.  Allen,  aside  from  the  ques- 
tion of  safety  to  the  estate.  The  court  did 
not  sustain  any  of  said  dalma,  bat  rendered 
judgment  for  the  appellants. 

Charles  B.  Gross,  for  appellant  Anxile  P.  Al- 
len. Charles  E.  Perkins,  for  appellanta  JoUa 
AUen  and  others. 

BALDWIN,  J.  In  1872,  when  the  win,  upon 
the  construction  of  which  this  case  turns,  was 
executed,  It  was  part  of  our  statute  law,  as  it 
still  Is,  that  every  testamentary  trustee  should, 
unless  otherwise  provided  In  the  will,  Ik  te- 
quired  by  the  court  of  probate  having  Jiu-ls- 
dlotion  over  the  estate  of  the  t^tator  to  give 
a  sufficient  t>ond«  with  surety,  and  also  that, 
If  the  will  did  not  provide  for  the  contingency 
of  his  death,  the  same  court  should,  upon  that 
event,  appoint  some  suitable  person  as  his 
successor.  Gen.  St  1866,  p.  407,  §§  26,  27; 
Qen.  St  1888,  H  400,  491.  In  the  will  of  Wil- 
liam S.  Plerson,  certain  provisions  on  these 
subjects  were  made.  The  five  executors  and 
trustees  whom  he  named  were  to  hold  in  Joint 
tenancy;  but,  whenever  their  number  should 
be  reduced  to  two,  he  directed  that  the  Judge 
of  probate  of  the  district  to  which  he  belonged 
should  appoint  a  third,  and  in  so  doing  should 
"regard  the  wishes  of  the  existing  trustees,  or 
the  persons  Interested  In  the  estate,  as  far  as 
be  believes  he  can  with  safety  to  the  estate, 
but  no  further."  Then  follows  a  clause  stat- 
ing that  while  he  did  not  desire  the  Judge  of 
probate'  to  be  governed.  In  fixing  the  amount 
of  bonds  for  the  executors  and  trustees,  by 
the  law  with  regard  to  the  value  of  the  per- 
sonal property  belonging  to  the  trust  be  wish- 
ed such  bonds  to  be  given  as,  together  with 
their  own  personal  responsibility,  should,  as 
far  as  practicable,  secure  the  estate  from  loss. 
This  latter  provision  assumes  that  the  Judge 
of  probate  has  certain  duties,  under  the  law, 
as  to  requiring  bonds  from  executors  and  trus- 
tees, which  may  be  affected  by  testamentary 
directions.  Such  Is  the  case  In  respect  to 
courts  of  probate,  and  to  judges  of  probate 
while  acting  officially  as  such  a  court  and  It 
Is  obvious  that  by  the  term  "Judge  of  probate" 
the  testator  here  meant  to  describe  the  court 
of  probate  for  the  district  of  Windsor.  The 
mle  of  construction,  that  words  occurring 
more  than  once  in  a  will  shall  be  presumed  to 
be  used  always  In  the  same  sense,  unless  a 
contrary  intention  appear  by  the  context  or 
they  be  applied  to  a  different  subject  applies 
with  double  force  where  the  word  In  question 
Is  found  in  two  sentences  In  immediate  suc- 
cession. It  was  therefore  the  court  of  pro- 
bate which  the  testator  mast  be  deemed  to 
have  had  In  mind,  in  directing  as  to  the  exer- 
cise of  the  power  of  appointment  although  his 
reference  to  the  "judge  of  probate  of  this  dis- 
trict" had  It  stood  alone,  might  have  been 
taken  to  apply  to  the  Individual  who  for  the 
time  being  should  be  occnpylng  tbat  office. 
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Bteh<n;>  T.  Btahop,  64  Oonn.  232,  6  AfL  426. 
This  clawe  of  tlie  wUl  seeks  to  impost  a  cer> 
tatD  Ibnitatlon  on  the  action  of  the  court  In 
maUoK  an  appointment  The  imperative 
idmse,  *'8haU  regard  the  wishes,"  tC  taken  In 
its  natural  import,  is  equivalent  to,  "shall  be 
governed  by  the  wishes."  We  find  it  nnnec* 
easary  to  determine  whetU&r,  assuming  this  to 
be  its  proper  oon8tmctlon»  the  manner  In 
which  the  testator  sought  to  direct  and  con- 
tnd  the  action- of  the  court  of  probate  Is  ench 
as,  xmder  Gen.  St  S  491.  the  biw  permits.  If 
the  ]^»viston  be  given  full  effect  it  would 
amonnt  to  no  more  than  the  grant  of  a  power 
to  certain  Individuals,  by  the  eiqiresslon  of 
their  wishes,  to  control  within  cotain  limits 
the  Judgment  of  the  court  In  the  choice  of  a 
trastee.  It  would,  as  to  them,  concern  a  mat- 
ter of  mere  private  confidence;  and  every 
power  of  that  description  conferred  upon  sev- 
eral persons  must  be  exercised  by  their  unani- 
mous concurrence,  or  not  at  all.  The  testator 
undertook  to  create  an  alternative  power.  If 
the  two  surviving  trustees  had  agreed  on  any 
nomination,  and  had  all  the  beneficiaries  un- 
der the  trust  then  In  being  (Including,  in  the 
case  of  minors,  their  guardians),  agreed  on  an- 
other, the  court  of  probate  would  have  been 
1^  free  to  choose  between  them.  As  it  was, 
the  trustees  expressed  no  wish,  and  the  bene- 
ficiaries agreed  on  none,  each  of  those  who 
appeared  objecting  to  the  nominations  made 
by  any  of  the  others.  Under  these  drcum- 
Btances,  the  CQurt  of  probate  properly  proceed- 
ed to  fill  the  vacancy  without  regard  to  wish- 
es expr^sed  by  any  number  of  the  cestuls  que 
tarnatent  less  than  the  whole,  even  If  the  pro- 
vMon  made  by  the  testator  be  regarded  as 
s^>ported  by  the  statute  In  Its  full  extent  On 
the  other  hand,  If  It  can  be  regarded  as  an  un- 
authorized attempt  to  confer  jurisdiction  up- 
on a  court  of  justice,  and  dictate  its  course 
of  proceeding,  then  It  was  so  far  void,  and 
the  decree  of  the  court  of  probate  was  a  valid 
exercise  of  Its  ordinary  statutory  powers, 
nils  would  be  true,  notwithstanding  the  gen- 
eral rule  of  equity  jurisprudence,  that  In  ap- 
pointing  a  trustee  the  court  should  always  pay 
regard  to  the  wishes  of  the  person  who  may 
have  constituted  the  trust,  or  of  those  whom 
he  has  empowered  to  speak  in  his  behalf,  for 
In  this  case  no  such  wishes  were  ever  express- 
ed. 

The  evidence  received  to  show  the  reasons 
which  led  the  Judge  of  probate  to  pass  the 
decree  Id  question  was,  In  any  view  of  the 
case,  totally  Incompetent  and  Inadmissible. 
His  letters  and  declarations  out  of  court  were 
mere  hearsay.  Judicial  decrees  speak  for 
themselves,  and  whenever,  In  the  rare  Instan- 
ces when  It  may  be  permissible  to  Inquire  into 
the  process  of  reasoning  leading  to  a  judg- 
ment no  finding  on  that  subject  has  been 
made,  the  facts  must  be  proved,  as  In  other 
cases,  direct  testimony,  and  the  judge  put 
upon  the  stand.  There  Is  error,  and  the  Judg- 
ment of  tbe  superior  court  la  reversed.  The 
other  judges  concurred. 


(69  Conn.  <B8) 
NOLAN  V.  CTTT  OP  NEW  BRITAIN. 
(Supreme  Oourt  of  Errors  of  CkHmecticnt  Nov. 

W^na  CouRSM— Pollution— -NuiSAKci— Rights 
or  Cities — Cokstbcction  or  Statutes 
— Flxadinq— Answer. 

1.  ^e  pollution  of  a  stream  throagh  the  use 
of  the  BEme  by  a  city  for  sewerage  purposes, 
rendering  the  water  unfit  for  domestic  purposes 
and  the  watering  of  cattle,  and  caosing  ttie  emis- 
sion of  Qoxiotis  odors,  is  a  public  nuisance. 

2.  Act  1872  (7  Sp.  Laws,  p.  836)  empowers 
the  common  coundl  of  the  city  of  New  Britain, 
whenever  public  health  or  sewerage  requires  it, 
"to  take,  occupy,  and  appropriate,  in  such  man- 
ner as  tney  shall,  from  Ome  to  time,  deem  ex- 
pedient, any  stream,  or  part  of  a  stream,  nat- 
□ral  or  artificial,  mnning  in  or  through  said 
city,  and  to  straighten,  deepen,  or  lower  the 
same,  or  lower  or  remove  •  •  ♦  obstructions 
to  the  free  and  healthy  flow  of  such  stream." 
The  act  does  not  authorize  the  taking  oi:  affect- 
ing of  lands  out  of  its  territorial  limits.  The 
only  taxing  district  ■ngcested  is  the  dty  Itself, 
and  the  tax  officers  are  the  dty  officers.  Hd± 
that  said  act  was  for  local  improvements,  and 
did  not  authorize  a  pollntion  of  the  stream  as 
against  the  owners  of  riparian  lands  without  the 
citr. 

5.  Where  plaintiff  complainB  of  the  poIlnti«i 
of  a  Btream  by  defendant  an  answer  alleging  a 
use  of  the  stream  other  than  the  one  complained 
of,  and  asserting  such  use  to  be  a  ^per  one,  Is 
bad. 

4.  A  defease  stating  that  the  use  made  of  a 
stream,  and  complained  of  by  plaintiff,  is  prop- 
er, and  not  inconsistent  with  the  rights  of  ^ain- 
tifl,  amounts  to  a  general  denial,  and  Is  Inauffi- 
cient  as  a  Bpedal  defense. 

6.  A  defense  that  defendant  had  acquired  a 
use  to  a  stream  substantially  the  same  as  the 
nse  of  which  ^aintiff  coumlalns  Is  not  a  com- 
plete defense,  since  plalntilx  Is  entitled  to  recov- 
er for  damages  done  him  br  tbe  diffetence  be- 
tween the  use  acquired  and  ue  use  actoally  prac- 
ticed. 

6.  A  complaint  dtarged  that  defendant  caused 

to  flow  into  the  waters  of  a  stream,  to  the  use 
of  which  plaintiff  bad  a  right,  "large  quantities 
of  adds.  Impure  matter,  sewage,  and  other  nox- 
ious ana  impure  substances,  so  as  to  render  the 
waters  of  said  brook  filthy.'  A  special  defense 
thereto  alleged  (hat  defendant  had,  by  prescript 
tiou,  acquired  a  right  of  "cauBiug  to  flow  into 
the  waters  •  *  factory  and  nonae  sewage, 
drainage,  an4  storm  and  surface  waters  from 
the  city's  streets."  Beld,  that  the  defense  does 
not  include  the  whole  use  complained  of,  and 
plaintiff  can  recover  for  uses  alleged  In  the  com- 
plaint, and  not  included  in  the  defense. 

Appeal  from  superior  court,  Hartford  coun- 
ty; Frederick  B.  Hall,  Judge. 

BUI  In  equity  ^  I^trick  Nolan  against  tbe 
dty  of  New  Britain  for  an  injunction  to  re- 
strain the  defendant  firom  polluting  a  certain 
stream  oi  water  by  sewage,  and  for  damages. 
After  several  special  defenses  had  beat  pro 
forma  adjudged  Insufficient  upon  demurrer, 
the  case  was  tried  to  a  Jury,  and  then  w^e 
verdict  and  Judgment  for  tbe  plaintiff  for  $2,- 
000  damages,  and  appeal  by  tbe  defendant  tat 
alleged  &ron  of  the  court  in  sustaining  the  de- 
murrers of  the  plaintiff.   No  error. 

TtxB  comprint  was  as  follows:  "(1)  The 
plaintiff  Is  now,  and  for  many  years  last  past 
has  been,  the  owner  of  a  farm  In  said  New- 
IzMEton,  with  dwelling  houses  and  other  buU^ 
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insa  thereon,  throngb  wlilch  there  has  dnrlng 
all  said  time  flowed  a  brook  or  stream  of  water 
known  aa  Tip^s  Brook,*  the  use  of  which  has 
been  very  valuable  to  the  plaintiff,  and  the 
plaintiff  l8  entitled  to  the  natural  flow  of  said 
stream  In  a  pure  condition,  and  incontamlnatr 
ed  by  any  Injurious  substances.  (2)  The  said 
rity  of  New  Britain  has  since  the  1st  day  of 
October,  A.  D.  1887,  and  during  all  the  time  to 
the  present,  caused  to.  tiow  Into  the  waters  of 
said  bnx^,  above  the  said  property  of  the 
plointlft,  large  quantities  of  acids,  Impure  mat- 
ter, sewage,  and  otlicr  noxious  and  Impure 
substances,  so  as  to  render  the  waters  of  said 
tnvok  filthy,  noxious,  and  unclean,  and  stlU 
continues  daily  so  to  do,  and  threatens  and  in- 
t^ds'  to  continue  so  to  do.  (3)  By  said  action 
of  the  defendant,  the  plaintiff  has  been  d^irlv- 
ed  of  all  use  of  the  waters  of  said  brook  for  wa- 
tering his  stock,  and  for  all  domestic  purposes, 
and  has  been  put  to  large  expense  thereby,  has 
been  injured  hi  tbe  use  of  said  lands  for 
agrlcmltnral  and  pasturing  purposes,  has  been 
Injotlously  affected  in  his  boslnesa  of  selling 
milk,  has  been  exposed  to  noxious  and  un- 
healthy odors  arising  from  said  Impure  con- 
dition of  said  brook,  has  been  deprived  of  the 
nse  of  tbe  wators  of  said  brook  for  Ice;  (4) 
The  plaintiff  has  often,  and  especially  on  the 

— : —  day  of  ,  18»-,  notified  the  def^d- 

ant  of  this  Injury,  and  requested  It  to  desist 
from  such  defilement  of  said  stream,  bat  the 
defimdant  baa,  notwithstanding,  omtlnned  said 
nuisance  to  the  present  time.'' 

The  answer  consisted  of  several  defenses. 

Tbe  first  was  the  graeral  Issue. 

The  second  was  as  follows:  *V)  In  tSt2  it 
became  necessary  tm  the  city  of  New  Britain 
to  isnvlde  a  B^stem  of  public  sewerage  for 
the  Inhabitants  therectf,  and.  In  adffitlon  to 
the  powers  conferred  upon  It  by  Its  original 
charter,  the  legislature  of  this  stat^  In  said 
year,  authorized  the  common  eonncil  oi  said 
dly,  whenever  in  its  opinion  the  public  health 
or  sewerage  shoidd  require  such  action,  to 
take,  occupy,  and  appropriatei-  in  such  man- 
ner  as  it  should  from  time  to  time  deem  ex- 
pedient, any  stream  or  part  of  a  stream,  nat- 
ural or  artificial,  running  in  or  through  said 
city,  and  to  straighten,  deepen,  m  lower  the 
same,  or  remove  or  lower  any  or  all  walls, 
4ams,  or  other  obstructions  to  the  free  and 
healtlQr  flow  of  such  stream,  or  part  of  a 
stream,  and,  having  complied  with  the  provi- 
sions of  saiA  act,  to  go  on  to  complete  said 
public  improvement,  and  to  do  all  acts  neces- 
sary or  convenient  for  that  purpose,  without 
further  liability  In  the  premises,  all  of  which 
more  fully  appears  1^  the  provlslona  of  said 
act.  [The  said  act  of  1872  Is  set  out  at  length 
fn  tbe  case  of  Kello^  v.  New  Britain,  62 
Oonn.  236,  24  Atl.  990,  or  it  may  be  found  in 
7  Sp.  Laws,  p.  336J  (2)  In  1874  the  com- 
mon council  ot  said  city  decided  that  the  pub- 
lic health  and  sewerage  ot  said  city  required 
that  said  stream,  called  In  the  complaint  Tl; 
per's  Bvook,'  should  be  taken,  occupied,  and 
jqtsvopriated  by  said  city  for  sewer  purposes, 


and,  pursuant  to  ttie  provision  <tf  said  ac^ 
said  city,  through  its  common  council,  took 
proceedli^  In  1874  and  1875  to  occupy, 
straighten,  and  ap^priate  said  stream  for 
said  purposes,  and  to  remove  and  lower  dams 
and  other  obstructions  therein;  that  la  to 

say,  said  common  council,  on  tbe  day  ot 

1874,  appointed  a  committee  to  pceffsxe  a  de- 
scriptive survey  of  the  Im^vement  contem- 
plated, to  wit,  the  taking,  occnp^ng,  and 
appropriating  said  stream  tot  sewer  pu)> 
poses,  with  a  careful  estimate  of  tbe  cost  of 
completing  the  same,  and  to  agree  with  par- 
ties interested  as  to  damages  and  special 
benefits  on  account  of  such  ImiHCovement;  and 
said  committee  made  a  reiwrt  to  said  council 
of  such  survey,  and  of  the  estimated  cost  ot 
completing  said  Improvemoit,  which  was  ao- 
cepted  and  recorded.  And,  inasmuch  as  said 
common  council  was  unable  to  agree  (tluiagh 
It  undertook  so  to  do  through  its  said  com- 
mittee) with  the  parties  interested  as  to  the 
damages  or  benefits  to  be  assessed  on  ac- 
count of  such  improvement,  Dwlght  W.  Pap- 
dee,  one  of  the  Judges  of*  the  supreme  court 
of  errors,  on  the  application  of  said  city,  after 
causing  aucb  notice  of  the  peaAeaey  of  sndi 
application  as  he  deemed  just  and  reasw- 
able,  ai^lnted  three  judicious  and  disintav 
ested  freeholdeirs  of  the  county  of  HartfOTd, 
to  wit,  Nathaoid  SbliHuan,  Charles  3.  Ode, 
and  Charles  Bosworth,  to  estimate  the  dam- 
ages and  benefits  resulting  from  said  im- 
provement; and  said  committee  havins  been 
duly  sworn,  and  having  given  notice  of  the 
time  and  place  *rf  tiieir  meetli^  for  the  pui^ 
poB^  publishing  the  same  not  less  than 
twice  in  a  newspaper  pubUehed  la  said  ditf, 
met  at  the  time  and  place  designated,  to  wit, 
on  the  lltb  day  et  Januaty,  1871^  and  ea 
succeeding  days  tuy  adjoormnoil;  in  the  dly 
court  room,  In  said  dt^,  and,  having  heard 
all  the  iMrUes  in  Interest  who  appeared  be- 
fore them,  detomised  what  parties  were 
damaged  by  said  Improvraient  In  exceos  of 
special  benefits,  and  the  amount  'ttierectf,  alao 
what  parties  ownhig  or  Interested  In  lands, 
easements,  or  franchises,  within  a  reasonaUe 
distance  of  said  Improvement;  received  mm* 
dal  benefits  over  all  damages,  and  the 
amount  thereof,  and  also  what  parties  re- 
ceived an  equal  amount  of  damage  and  bene- 
fit And  thereafter  said  committee  reptnted 
In  writing  to  said  Dwlght  W.  Pardee,  the 
judge  who  appointed  them,  and  be  confirmed 
their  r^rb  [Here  are  set  ont  the  notices 
of  tbe  pendency  of  said  i^i^ication  before 
Judge  Pardee,  the  orders  of  nottoe  Issued  by 
said  judge,  and  tbe  notice  of  the  committee  of 
the  time  and  place,  when  and  where,  they 
would  attend  to  the  duties  of  their  appoint- 
ment The  said  notice  was  dh-ected  to  nrar- 
ly  300  pmsons  by  name,  "and  to  all  pasons 
int«ested  in'  the  appropriation  of  said 
stream.*  The  name  of  the  plalnttS  was  not 
hicluded  In  edtber  of  said  notices.]  At  said 
hearing,  before  said  committee,  who  ap- 
praised the  damages  and  assessed  the  bene- 
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fits  from  the  taking  and  appropriation  of  aald 
jrtream.  the  plaintiff  In  this  case,  altbougb  be 
waa  dtily  notlfled  of  all  said  proceedings^ 
made  no  claim  for  damages,  and  said  com- 
mittee appraised  no  damages  to  lilm;  and 
this  defendant  avers  that,  by  reason  of  the 
proceedings  aforesaid,  said  stream  was  law- 
foUy  taken  and  appropriated  by  said  city  un- 
der the  authority  aforesaid,  and  this  plaintiff 
Is  barred  from  making  any  claim  for  dam- 
ages for  such  taking  and  appropriation.  (3) 
The  defendant  has  not  otherwise  defiled,  pol- 
luted, or  Injured  said  atream,  except  by  tak- 
ing, occupying,  and  apiMwpriating  the  same, 
as  aforesaid.  (4)  Said  action  on  the  part  of 
said  city  was  taken  In  the  utmost  good  faith, 
in  a  proper  manner,  and  In  the  exercise  of 
proper  and  reasonable  care,  under  the  lawful 
authority  of  this  state,  for  a  public  purpose, 
and  under  the  necessities  of  the  public  health 
and  sewerage  of  said  city,  doing  no  unneces- 
sary damage  to  the  plaintiff,  and  without 
protest  or  objection  from  talm,  and  at  the 
cost  to  said  dty  of  upward  of  one  hundred 
Hion^and  dcdlan." 

Oiilrd  defense:  "(1)  Piper's  brook  has  Its 
source  Just  oatslde  the  city  of  New  Britain, 
and  has  always  flowed  through  the  central 
portion  thereof.  The  city  of  New  Britain 
Is  a  manufacturing  center,  and  for  more 
than  fifty  years  the  manvfActorles  thereof 
have  osed  said  brook  for  manufacturing  pur- 
poses. Said  brook  was  so  located  that  it 
naturally  received  tlie  drainage  of  said  city; 
and,  long  before  said  city  did  any  of  the 
acts  complained  of  In  the  complaint,  said 
stream,  as  the  population  and  manufactur* 
log  Indwtries  of  said  city  had  increased,  had 
become  the  natural  receptacle  of  the  drain- 
age and  wash  of  the  streets,  and  the  wash, 
drainage,  and  sewerage  of  numerous  fac- 
tories, public  buildings,  and  piirate  resi- 
dences. By  reason  of  said  use,  the  waters 
of  siUd  stream,  long  prior  to  1874,  had  be- 
come foul,  corrupt,  and  unfit  for  any  do- 
mestic use  whatever.  -  In  1674  the  condition 
of  said  stream  as  it  flowed  through  the  oity 
of  New  Britain,  by  reason  of  the  said  uses 
which  for  a  period  of  years  had  been  made 
tltereof,  and  by  reason  of  the  fact  that  cer- 
tain dama  and  obstmctiona  on  said  stream 
set  back  and  obstructed  the  flow  of  Its  wa- 
ters, was  a  menace  to  the  public  health;  and 
to  remove  said  stream  from  its  old  channel, 
and  to  promote  the  more  rapid  flow  of  Its 
waters,  and  to  promote  better  sewer  facili- 
ties for  said  city  and  the  inhabitants  there- 
of, said  city,  In  tho  year  1875,  constructed  a 
large  brick  sewer  from  Main  street,  la  said 
city,  near  the  railroad  crossing,  down  to 
what  waa  then  known  as  'Shepard  Dam,' 
and  Into  said  sewer  it  diverted  and  directed 
said  stream.  Said  city  also  removed  dams 
'and  other  obstructions  to  the  healthy  flow 
of  said  stream.  Since  the  construction  of 
said  maUi  sewer,  which  contains  said  stream, 
the  dty  has  built  and  connected  therewith 
lateral  sewers  from  th«  northern  and  west- 
88A^-4S 


em  sections  of  said  city,  whose  drainage 
would  naturally  flow  into  said  stream,  and 
said  lateral  sewers  find  their  outlet  through 
said  main  sewer  Into  said  stream.  Said 
city  was  using  said  stream  in  the  manner 
above  described  when  this  suit  was  brought. 
Said  stream  flows  through  a  sparsely  settled 
portion  of  country,  from  New  Britain  to  its 
Junction  with  Park  river,  in  the  city  of  Hart- 
ford; and  the  lands  through  which  It  flows 
are  not  8[>ecially  valuable,  but  are.  In  the 
main,  low  pasture  lands.  Long  prior  to  the 
acts  complained  of,  there  was  not  a  mill  or 
manufacturing  establishment  of  any  kind  on 
said  stream  below  New  Britain,  and,  as  a 
source  of  water  power,  said  atream  waa  not 
snfflclent  or  reliable,  either  at  New  Britain 
or  at  any  point  below  it.  The  use  of  which 
the  city  of  New  Britain  has  made  of  said 
stream,  as  above  set  forth.  Is  a  natural,  rea- 
sonable, and  proper  one,  and  Is  not  Incon- 
sistent with  the  rights  of  the  plaintiff." 

Fourth  defense:  "The  defendant,  at  the 
time  of  the  alleged  grievances,  and  for  more 
than  flfteen  years  prior  to  the  bringing  of 
this  suit  had  enjoyed  as  of  right,  without 
interruption,  the  right  of  diverting  and  using 
said  stream  for  drainage  and  sewerage  pur- 
poses for  its  benefit,  in  enbatantlally  the 
same  manner  as  It  now  uses  the  same,  and 
the  alleged  grievances  were  uses  1^  tiie  d»- 
fendant  of  the  said  right"  - 

rifth  defense:  "(1)  O^e  defendant,  at  the 
time  of  the  alleged  grievajuxB,  and  for  more 
than  flfteen  years  prior  to  the  bringing  of 
this  suit,  had  enjoyed  as  of  right,  without  In- 
terruption, and  with  knowledge  of  the  own- 
er of  the  fee  of  the  plaintiff's  land,  the  right 
of  diverting  and  udng  said  stream  tar  drain- 
age and  sewerage  purposes  for  its  benefit,  in 
the  same  manner  as  It  used  the  same  flf- 
teen years  before  this  action  waa  brought' 
to  wit,  on  September  20,  1876,  and  the  a^ 
leged  grievances  were  uses  by  the  defend- 
ant of  the  said  right  (2)  Said  use  to  which 
the  defendant  bad  the  said  right  on  said 
date  consisted  of  causing  to  flow  Into  the 
waters  of  said  Piper's  brook,  as  heretofore 
alleged  In  the  second  and  third  defenses  of 
this  answer,  factory  and  house  sewage, 
drainage,  and  storm  and  surface  water  from 
the  clt3>^'B  streets.  (3)  The  action  of  the  city, 
as  described  In  paragraph  two,  has  not  been 
appreciably  or  nnsibly  enlarged  to  the  preju- 
dice of  the  plaintiff  during  said  period  of  flf- 
teen years  next  prior  to  the  bringing  of  this 
action." 

Sixth  defense:  "(1)  The  defendant,  at  the 
time  of  the  alleged  grievances,  and  for  more 
than  flfteen  years  prior  to  the  bringing  of 
this  suit,  bad  enjoyed  as  of  right,  without  In- 
terruption, and  with  knowledge  of  the  own- 
&[  of  the  fee  of  plaintiff's  land,  the  right  of 
diverting  and  using  said  stream  for  draln- 
.age  and  sewerage  purposes  for  Its  beneflt, 
In  the  same  manner  as  It  used  the  same  flf- 
teen years  before  this  action  was  brought 
to  wit,  on  September  20,  1878,  and  the  al- 
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leged  grlevuioes  were  for  the  most  part  uses 
by  the  defendant  of  the  said  right" 

SeTenth  defense:  "(1-^  Paragraphs  1.  2, 
and  3  of  the  fifth  defense  are  made  para- 
graphs 1, 2,  and  3  of  this  defense.  (4)  Said 
stream  of  water.  In  the  year  1878,  and  long 
prior  thereto,  was  unfit  for  drinking  or  do- 
mestic purposes,  and  had  been  abandoned 
and  given  over  by  the  riparian  owners  to 
secondary  or  Inferior  uses;  and  the  ose  of 
'  said  stream  as  made  1^  the  defendant  was 
a  proper,  reasonable,  and  natnral  nse,  as 
more  particularly  set  forth  In  the  third  de- 
fense hereof,  so  much  of  which  Is  referred 
to  and  made  a  part  of  this  defense,  and  the 
defendant  was  gnllty  of  no  fanlt  or  negU* 
gence  In  the  said  nse  of  stdd  stream." 

From  the  Judgment  of  the  superior  court 
sustaining  demurrers  to  each  of  these  de* 
frases,  the  defendant  has  appealed  to  this 
court 

Frank  U  Hangerford  and  John  H.  Klrkham, 
for  appellant  Charles  B.  PeeUna  and  Arthur 
Perkins,  for  appellee. 

AMDRBWS,  a  J.  The  ose  of  V^^M  brook 
which  the  oompbdnt  chai^ss  that  the  defend- 
ant has  made,  unless  there  Is  a  lawful  war- 
rant therefor,  causes  a  public  nnisane&  Any 
fiUng  not  wwianted  1^  law,  which  annoys 
and  disturbs  one  In  the  nse  of  his  pmpert^t 
rendering  Its  ordinary  use  or  occivetlon  phys- 
ically uncomfortable  to  hhn,  Is  a  nuisance. 
Baltimore  &  P.  B.  Co.  t.  Fifth  Baptist  Church, 
106  IJ.  S.  817,  2  Sup.  Gt  719.  If  the  annoy- 
ance is  such  as  to  materially  Interfere  with 
the  ordinary  comfort  of  human  exfotence,  It 
Is  a  nuisance  <Ix»d  Bomllly,  In  Crump  t.  Uun- 
bert,  Ii.  B.  S  Bq.  408-413);  and.  If  the  annoy- 
ance Is  one  that  Is  common  to  the  public  gen- 
erally, then  It  Is  a  public  nuisance  (liit^ilL 
Dig.  Or.  Law,  120).  The  test  Is  not  the  num- 
ber of  persons  annoyed,  but  the  possibility  of 
annoyance  to  the  public  by  the  Invasion  of  its 
rights.  A  public  nuisance  Is  one  that  in- 
jures the  citizens  generally  who  may  be  so 
circumstanced  as  to  come  within  its  Influ- 
ence. Westcott  T.  Mlddleton,  43  N.  J.  Bq. 
478,  11  AtL  490;  Wood,  Nuls.  S  7&  That  It 
would  be  a  public  nuisance  to  render  the  wa- 
t«  of  a  stream  so  Impure  that  It  could  not 
be  used  for  domestic  purposes  or  for  toe  wa- 
tering of  cattle,  and  so  toat  It  gave  off  ncx- 
lous  and  unhealthy  odors.  Is  hardly  open  to 
question  (Chapman  t.  City  of  Bochester,  110 
N.  T.  273.  IS  N.  E.  88).  for  the  reason  that 
these  causes  wotdd  Injuriously  affect  every 
riparian  owner  along  the  whole  lengto  of  the 
stream,  and  every  person  who  lived  near  U. 
If  a  municipal  corporation.  In  the  absence  of 
a  legal  ri^t  so  to  do,  causes  sewage  to  polhite 
a  water  course,  to  the  nse  of  which  a  lower 
owner,  through  whose  premises  the  water 
course  flows,  is  ^titled.  It  Is  guilty  of  a  nul- 
sancei  for  which  damages  may  be  recoveredL 
Inman  t.  Tripp,  11 B.  I.  S30;  New  York  Cent. 
&  £L  B.  B.  Co.  T.  Olty  of  Bochester,  127  N. 


Y.  691,  28  N.  B.  416;  Attorney  Qenersl  t. 
Leeds  Corp.,  6  Oh.  App,  S83;  Gould,  Waters^ 
i  545;  DUL  Mnn.  Corp.  (4th  Bd.)  1047;  Byrnes 
T.  City  of  Cohoes,  67  N.  Y.  204;  Selfert  v. 
City  of  Brooklyn,  101  N.  Y.  136,  4  N.  B.  321; 
Franklin  Wharf  Co.  v.  aty  of  Portland,  67 
Me.  48;  Morse  v.  Oily  of  Worcester,  139 
Mass.  389,  2  N.  B.  694. 

The  ground  of  the  idalntUTs  chOm  is  that 
he  has  received  a  special  Injury  fnnn  a  public 
nuisance  which  the  defendant  has  caused. 
A  private  action  is  maintainable  for  a  inihUc 
nuisance  by  one  who  suffers  thnetrom  some 
particular  loss  or  damage  beyond  that  suf- 
fered by  him  tn  common  with  all  others  af- 
fected }3y  the  nuisance.  Atwood  t.  Partree, 
56  Conn.  80.  14  Atl.  8S;  Wheeler  t.  Bedford. 
54  Conn.  244,  7  AtL  22;  19  Am.  A  Eag.  Bnc. 
Law.  871. 

This  appeal  brings  up  the  six  defenses  (2 
to  7,  Induslve)  lOeaded  the  defendant 
Bach  of  these  admits— by  not  denying— the 
use  of  the  stream  as  charged  In  the  oon- 
plaint;  and  each  purports  to  be  an  answw 
to  the  whole  complaint,  by  setting  fbrth  a 
lawful  warrant  for  using  the  stream  as  Is 
charged.  To  eadi  of  these  defmses  a  demur- 
rer was  Interposed,  and  the  demurrer  to  each 
was  sustained.  The  second  defense  depends 
on  the  act  of  the  lc«UdaturB  ot  18^  men- 
tioned In  the  stotement  otf  the  case.  It  counts 
on  that  act,  and  then  sett  ftortik  with  some 
partkmlarity  the  luroceedlngs  of  the  common 
council  of  the  dty  of  New  Britain  taken  in 
pursuance  of  Its  provlsIonB,  and  then  "avws 
that  by  reason  of  the  proceedings  aforesaid, 
said  stream  was  lawfully  taken  and  amiro- 
priated  said  dty,  under  the  authority  afore- 
said, and  this  plaintiff  Is  barred  from  makiofr 
any  claim  for  damages  for  such  taking  and 
appropriation."  In  considering  tlUs  defoise 
in  Its  ap^cation  to  the  ctnnplalnt,  It  should 
be  kept  in  mind  that  the  plaintiff  Is  not  an 
Inhabitant  of  New  Britain,  and  toat  Us  Csrm, 
through  which  he  alleges  the  poUnted  stresm 
flows,  Is  not  wtthln  the  territorial  Umlto  of 
that  mnnidpaUty.  Die  said  act  authorixei 
and  points  out  the  st^  to  be  taken  In  order 
to  comideto  within  said  city  a  valnaUe  pid>llc 
In^rovement.  to  be  paid  tor  by  tbat  species  of 
taxaUcm  known  as  the  "assessment  oi  dam- 
ages and  benefits."  It  empowers  the  com- 
mon oouncH.  "whenever  In  thefar  opinion  toe 
public  health  or  sewerage  shall  require  sudi 
action,  to  t^e,  occupy,  and  ^qiiroifflate,  in 
such  manner  as  th^  shall,  from  time  to  time, 
deem  expedient  any  stream,  or  pert  of  a 
stream,  natural  or  artificial,  nmnlng  In  or 
through  said  dty,  and  to  atnlght^  deepen, 
or  lower  the  same,  or  lower  or  remove  aay 
or  all  walls,  dams,  or  other  obstructions  to  the 
firee  and  healthy  flow  of  such  stream  or  part 
of  a  stream,  or  enlarge  or  cause  to  be  oi- 
larged  or  lowered,  any  or  all  culverts,  which 
at  any  season  of  the  year  cause  the  accumu- 
lation of  stagnant  water,  or  Intermpt  In  any 
manner  the  free  and  hcaltl^  flow  of  any  part 
■  of  such  stream."   This  Is  aU  of  the  act  which 
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SEUitB  power  to  the  defendant  to  Interfere 
with  Flper^g  tvook;  and,  U  this  language  does 
not  glTe  the  defendant  a  lawful  warrant  to 
do  the  things  cbarced  in  the  complaint,  then 
the  defendant  has  no  anch  lawful  warrant 
The  other  parts  of  the  act,  are  conrersant 
with  the  procedure  which  the  commoa  coun- 
cil of  the  city  is  to  follow  whenerw  th^ 
"take  action  under  the  foregoing  power";  that 
la  to  say,  "tbej  abaJl  appoint  a  committee 
to  pr^iare  a  descripttve  amrey  of  the  im- 
provement  contemplated,  with  a  careful  esti- 
mate of  t^te  cost  of  comi^etlng  the  same,  and 
to  agree  with  the  parties  Interested  as  to 
dama^  and  qtedal  benefits  on  account  of 
such  hnproTement;  and  the  r^rt  of  snob 
aorvey  and  estimate  having  been  accepted 
and  recorded,  and  such  agre^ent  havli^ 
been  ratified,  and  the  sums  agreed  upon  as 
damages  having  been  paid  to  the  parties  en- 
tlUed  thereto  or  deposited  to  their  credit  in 
the  city  treasury,  said  <Aty  may  go  on  to  the 
completion  of  said  improrement,*'  etc.  Then 
the  act  mentions  the  st^  the  dty  Is  to  pur- 
sue in  respect  to  persons  with  whom  the  com- 
mon council  was  unable  to  agree  as  to  dam- 
ages and  benefits,  to  the  end  that  the  dam- 
ages accruing  to  such  persons  should  be  as- 
certained; "and,  said  damages  being  paid  or 
deposited  as  before  provided,  said  city  may 
go  on  to  complete  said  public  improvement, 
and  do  all  acts  necessary  or  convenient  for 
that  purpolBe,  without  further  liability  in  the 
premises."  This  defense  states  that  the  com- 
mon council  did  appoint  a  committee  to  make 
Bucb  descriptive  survey,  etc.,  as  la  provided 
In  said  act;  that  said  committee  made  a  re- 
port; and  that  It  failed  to  agree  with  the  par* 
ties  interested  In  the  damages  and  benefits; 
and  that,  therefore,  an  application  was  made 
to  a  judge  of  the  supreme  court  for  the  ap- 
pointment of  a  committee  "to  estimate  the 
damages  and  benefits  resnltlng  from  said  Im- 
provement." And  the  defense  details  with 
elaborate  fUHness  the  notice  given  by  said 
Judge  and  the  said  committee;  but  It  nowhere 
sets  forth  the  "descriptive  survey,"  nor  the 
"careful  estimate"  made  by  the  committee 
appointed  by  the  common  council,  nor  is  the 
report  of  the  committee  given,  so  that  It  may 
be  known  whether  or  not  said  committee  at- 
tempted to  agree  with  the  plaintiff.  We  are 
th^efore  compelled  to  believe  that  said  de- 
scriptive survey  and  careful  estimate  did  not 
fnelnde  any  reference  to  the  plalntUf  or  to 
the  plaintiff's  property,  and  that  there  was 
no  attempt  to  agree  with  him  as  to  the  dam- 
ages he  might  suffer  reason  of  the  fooling 
of  tbe  water  In  said  brook.  The  notices  made 
a  part  of  the  defense  show  ttiat  they  were 
not  directed  to  or  served  on  the  plaintiff. 
These  (Hnlsslons  point  unerringly  to  one  con- 
tusion: The  common  council  of  New  Brit- 
ain, In  1874,  understood  the  said  act  of  1872 
to  be—what  It  In  fact  was— an  authority  to 
them  to  make  a  local  Improvement.  That 
act  of  the  legislature  gave  the  council  no  au- 
thority to-do  anything  or  to  affect  any  prop- 


erty mitslde  the  dty  Undta,  or  to  affect  any 
parson  not  an  InhaWtant  or  property  owner 
within  those  limits.  The  common  council 
was  a  local  board.  It  had  no  powa  or  Juris- 
diction outside  the  dty  unless  such  iras  spe- 
dally  given  It  by  the  lefi^latnr&  The  legis- 
lature had  given  the  oonncU  no  such  powor, 
and  80  tt  did  not  attempt  any  such  Jnrlsdto- 
tion.  It  did  not  attempt  to  affect  tbe  plaln- 
UiTs  right  In  Flper'a  bnxAL 

If  it  had  been  the  taiteat  ot  the  legislature, 
by  the  act  of  1372,  to  autiiorlBa  the  cmnmon 
eoundl  of  Vixe  dty  of  Mew  Britain  to  take  or 
to  affect  any  lands  outside  of  the  dty  limits, 
it  is  certain  there  would  have  been  in  the  act 
some  provision  for  the  ascertainment  of  dam- 
ages to  be  paid  to  tiie  landowner.  The  rl^t 
of  the  i^alnttff  to  have  tbe  water  of  Piper's 
iKDok  flow  thions^  bis  land  aa  it  has  been 
accustomed  to  flow  (I.  e.  pure  and  Incantam- 
Inate^  "la  not  an  easeniHit  or  appurtaance; 
bat  it  is  Inseparably  annexed  to  tiie  w^" 
Wadsworth  v.  TUlotsmi,  15  Conn.  866,  87S. 
To  de[»ive  the  plaintiff  of  that  part  of  his  soil 
for  tbe  purposes  named  in  that  act  would  be 
tbe  taking  of  private  property  tot  public  use, 
and  the  plaintiff  would  be  ^titled  to  hare 
Just  oranpensation.  A  **taklng"  under  the  ri^t 
of  eminent  domain  means  the  exclusion  of  the 
owner  bom  use  and  possession  ot  tbe  property 
taken,  and  the  actual  assumption  of  the  posses- 
sion by  tbe  party  anthorized  to  take  And 
there  would  natlirally  be  some  proceeding,  in 
Its  nature  judicial,  for  the  finding  of  the  dam- 
ages thereby  occasioned.  Woodruff  v.  Cat- 
lln.  M  Conn.  277,  297,  6  AtL  848.  Sudi  pro- 
ceeding Is  ess^itial  to  ascertain  the  just  com- 
pensation which  must  be  made  In  order  to  com- 
plete  the  taking.  Railroad  Co.  v.  Lmg,  60 
Conn.  424,  37  Ati.  1070;  Oooley,  Const  LIm. 
<6tii  Ed.)  695.  So  far  as  concerns  damages  for 
taking  or  injuring  lands  outside  the  city  limits, 
It  can  hardly  be  said  that  there  la  anything  In 
the  act  of  1872  providing  for  any  such  process 
as  this.  The  general  assembly  had  in  view  a 
local  Improvement  to  be  carried  out  by  local 
authraritlea,  and  paid  for  In  large  part,  If  not 
altogether,  by  the  local  assessments  on  the 
lands  specially  tienefited.  Obligations  and 
liens  created  by  assessments  of  this  kind  do  not 
proceed  from  tbe  right  of  eminent  domain,  but 
from  the  power  of  taxation.  It  Is  not  to  be 
preetuned,  In  the  absence  of  plain  [^vlslcm 
to  that  effect,  that  the  act  of  1872  was  Intend- 
ed to  authorize  any  proceedings  conducted  by 
the  dty  of  New  Britain  for  Its  own  beneUt, 
which  should  include  a  tax  laid  In  fta  t>ehalf, 
and  payable  to  Its  treasurer,  upon  lands  out- 
side of  Its  territorial  limits.  But  there  Is  noth- 
ing In  tbe  act  to  Indicate  that  the  area  over 
which  the  rl^t  to  appropriate  land  before 
payment  of  Just  compensation  extends  was 
wider  than  that  within  which  benefits  might 
be  assessed  to  raise  the  funds  with  which  to 
pay  for  the  lands  taken.  The  only  taxing  dis- 
trict suggested  by  the  act  is  tiie  dty  of  New 
Britala  The  only  taxing  officers  are  the 
officers  ot  that  dty.    For  these  reasons'  we 
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think  a  person  resident  outside  tbe  d^,  as  wu 
the  plaintUT,  and  not  a  property  ownar  there- 
in, whether  be  bad  notice  or  did  not  hare  no- 
tice, could  not  be  bound  by  any  action  ta&en 
by  the  common  counctl  of  New  Britain  mider 
the  act  of  1872.  That  act  applied  only  to 
New  Britain.  Its  language  Indlcatee  that  it 
.was  not  int^ided  to  be  opwative  on  persona 
or  property  anywhere  except  within  the  terri- 
tory of  that  municipality.  Edmondson  t.  City 
of  Moberly.  08  Mo.  523. 11  S.  W.  900. 

The  third  d^enae  states  a  colain  use  of  Pi- 
per's brook  which  the  defendant  has  made, 
and  then  avers  that  "the  use  which  the  dty 
of  New  Britain  has  made  of  said  stream,  as 
above  set  forth.  Is  a  natural,  reasonable^  and 
pn^ier  one,  and  Is  not  inconsistent  wltb  tbe 
rights  of  the  plaintiff."  It  Is  not  averred  that 
tbe  use  of  said  stream  so  set  forth  Is  the  same 
use  of  which  the  plaintiff  complains.  We  sup- 
pose it  is  Intended  to  be  a  different  one.  If  we 
are  right  In  the  supposition,  then  the  demur- 
rer was  prcq^Iy  sustained.  It  Is  no  answer  to 
the  ];dalntlff*s  compUlnt  to  aver  that  a  nse  of 
the  stream  other  than  the  one  of  which  he  com- 
plains is  a  natural,  reasonable,  and  pnver  one, 
and  not  inconsistent  witta  tbe  plaintiff's  rights. 
Wbetbtf  snch  other  use  is  oris  not  a  natural, 
reasonaUe,  and  proper  one  is  entirdy  irrele' 
vant.  If,  on  the  other  hand,  tlw  use  set  fortb 
In  this  defense  Is  Inteoded  to  be  the  vary 
same  me  complained  of  by  the  plaintiff,  then 
the  defense  Is  Insoffldait,  because  it  amounts 
to  notlilng  else  than  a  genmU  denlaL 

Tbe  fourth,  fifth,  and  sixth  defenses,  while 
differing  as  to  the  fonns  of  expression,  all  rest 
on  one  ground,— that  tbe  defendant  has  ac- 
quired the  right  to  nse  tbe  said  stream  ip  tbe 
manner  it  does  presci^tion.  The  fourth 
Is  InsntBdrat  because  It  Is  not  a  complete  an- 
sww  to  Sie  compUint  It  tbe  defeodont  had 
acquired  by  prescription  ttie  ri^t  to  a  nse  of 
the  waters  of  Piper's  brook  which  was  no 
more  than  substantially  the  same  as  the  use  of 
that  stream  of  which  tbe  plaintiff  complain- 
ed, then  it  bad  not  acqtdred  tbe  right  to  a  use 
whidi  barred  the  plalntUTs  recovo^  In  this 
action.  He  was  still  ottltled  to  recovo'  for 
the  damage  done  him  by  tlie  difference  be- 
tween the  nse  acquired  and  tbe  use  actually 
^Hctlced.  The  fifth  defense  is  Insnffident  for 
tbe  same  reason.  It  does  not  answer  tbe 
whole  complaint  The  prescription  alleged  In- 
dudes,  not  the  whole  use  complained  ol,  but 
only  tlie  most  part  of  it.  Tbe  idalntiff  ia  en- 
titled to  recover  for  the  remaining  part.  Tbe 
sixth  defezise  presents  the  question  ct  pre* 
scriptlon.  We  have  ab^eady  indicated  our 
opinion  that  the  use  of  Piper's  brook  of  which 
tbe  plaintiff  complains  la  a  public  nuisance. 
We  suppose  tbe  law  to  be  so  that  a  puUlc  nui- 
sance cannot  be  prescribed  for.  No  length  of 
time  can  legitimate  or  enable  a  party  to  pre- 
scribe' tor  a  public  nuisance.  People  v.  Cnn- 
nlng^uun.  1  Doilo,  624;  Mills  v.  HaU,  9  Wend. 
S15;  Veozle  v.  Dwind,  60  Me.  479,  490;  Ck>m. 
V.  Upton,  4  Gray.  476;  Wood,  Nnls.  722;  19 
jUn.  &  Eng.  Baa  Law.  80.   When  an  action 


is  brought  by  a  party  who  has  suffered  a  spe- 
cial hijuiy  In  conseanenee  of  a  public  nuisance, 
a  prescriptlTe  right  to  do  the  acts  complained 
of  cannot  be  maintained  against  tiim,  Bowen 
V.  Weudt,  103  Cel.  236.  37  Faa  149;  People  v. 
Gold  Bun  Ditch  A  Mln.  Ca,  66  CaL  138, 4  Pac. 
1152;  Boston  liioUIng  MUla  v.  Glty  of  Gam- 
bridge,  117  Mass.  306;  O'Brien  T.  CHy  of  St. 
Paul,  18  Mhm.  176  (QH  16%;  Cooler,  Torts, 
614.  There  Is  no  occasion  to  discuss  this  de- 
fense further,  because  tbe  defendants  counsel, 
In  their  brief,  expressly  disdatan  that  any  rl^ 
can  be  obtained  by  preacKlptUni  to  commit  audi 
a  nuisance. 

The  seventh  defense  is  precisely  like  the 
third,  and  Is  d^ective  for  tbe  same  reasm. 
There  Is  no  error.   The  other  Judges  ooncnrred. 


tut  Onu. 

Appeal  of  NORWAliK  ST.  BT.  CO. 
(Supreme  Court  of  Errors  of  CoanectlcnL  Nov. 
B,  1807.) 

Appeal — Effect  op  REvERaAL — Dismissal  of 
Appeal. 

On  an  appeal  takoa  aoder  the  provision  of 
the  act  of  1895  (Pub.  Acts  1805,  c  283>  author- 
izing  an  appeal  whenever  the  manidpal  auUior- 
Itles  shall  fail  to  notify  the  railway  comnaDy  of 
their  decisioii  respecting  any  proposed  plan  pre- 
sented hf  such  company,  and  transferring,  in 
such  event,  to  the  court  *4be  same  powers  with 
reference  to  said  plan  and  the  acc^tance  and 
modification  thereof  that  said  oianicipal  authori- 
ties would  have  had,"  judgment  of  reversal 
(which  simply  directs  fbc  dismtasal  of  such  ap- 
plication) ia  not  a  bar  to  another  jiresentatioa 
of  a  plan  to  tbe  municipal  authorities,  and  a 
proper  appeal,  if  occasion  shall  arise,  under  tbe 
int>vi^on  of  sndi  act  authorizing  an  appeal  from 
any  "decision,  denial,  order,  or  direcaon**  with- 
in tbe  jurisdiction  of  sndi  authorities.  - 

Motion  for  rehearing.  Denied. 
For  former  report,  see  37  AtL  1080. 

John  W.  Ailing,  George  D.  Watrous,  J.  Bel- 
den  Hurlbutt,  and  Wlnthrop  H.  Perry,  for 
the  motion.  Goodwin  Stoddard  and  Bdward 
M.  LockwQod,  opposed. 

PEB  CURIAM.  The  motion  Is  denied. 
Tbe  appeal  to  Ju^  Hall  was  takm  under  the 
provision  of  the  act  of  1896  autjioristng  an 
appeal  whenever  tbe  munldpal  aattaorltles 
shall  fail  to  notify  tbe  railroad  company  of 
their  decision  as  prescribed,  and  transfer- 
ring, in  such  evoit,  to  the  coort  "the  same 
powers  with  reference  to  sold  plan  and  the 
acceptance  or  modification  thereof  that  sold 
municipal  authorities  would  have  had  under 
the  provisions  of  said  act'  of  ISBB.  'Sbiu  ap* 
peal  abould  have  boon  dismissed,  because 
the  court  had  no  Jurisdiction  to  entertain 
such  an  api>Ucation;  and  for  this  reason  we 
reversed  the  judgment.  Oonnsel  now  claim 
that  tbe  appeal  to  Judge  HaU  was  also  an 
appeal  under  the  iweceding  provMni  of  tbe 
act  of  1896,  authorizing  an  appeal  frwn  any 
^'decision,  d^lol.  ord«r,  or  dbrection,"  and 
requiring  such  appeal  to  be  by  petitiw,  8ta^ 
lag  specifically  tbe  portion  of  such  decteton. 
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eti^t  appealed  from,  and  the  roaaons  ot  audi 
appeal,  and  urge  tbelr  failure  to  aigud  this 
claim  upon  the  original  argument  as  a 
groand  for  granting  the  present  motion.  The 
con^eratlona  now  suggested  In  support  of 
their  claim,  as  well  as  those  In  further  sup- 
port of  the  appellant's  main  contention,  were 
carefully  weighed  before  our  decision  ^an 
announced.  We  held  that  the  appeal  to 
Judge  Hall  was  not  taken  from  any  decision, 
eto.,  under  the  first  provision  of  the  act  of 
1806^  but  was  taken  solely  under  the  later 
provision,  which  we  h^  to  be  Invalid, 
Judgment  of  reversal  simply  directs  the  dis- 
missal of  the  application  to  Judge  Hall,  for 
want  of  iurlsdlctlon.  It  Is  not  a  bar  to  the 
new  preaentatioD  of  a  plan  to  the  city  coun- 
cil, and  a  proper  appeal.  If  occasion  shall 
arise,  under  the  first  provision  of  the  act  of 
1885. 

oa  Pa.  8t  no 

AXXAM  V.  PENNSTLVAKIA  B.  CO. 
(Supreme  Court  of  PennBrlvania.  Nov. 
189T.) 

OAaaisBB— Dbuvbrt  up  FKBieaT  — Cohtraot— 

1.  A.  carrier  may  eontnct  that  goods  destined 
for  a  station  at  which  the  buslDCss  does  not 
warrant  any  bnilding  or  a^nt,  and  at  whidi 
there  is  none,  shall  be  left  on  the  platform,  with- 
oat  any  further  reaponBibility  on  its  part. 

2.  For  a  carrier  which  has  contracted  to  de- 
liver the  goods  on  the  platform  at  a  atatlon 
where  It  has  no  building  or  agent,  without  fur* 
tber  reBDonsibility  therefor,  to  dellvCT  them  dar- 
ing a  rain,  is  not  negligence. 

Appeal  from  court  <HF  common  pleas,  Phllai> 
delphla  county. 

Action  by  J.  S.  Allam  against  the  Pennsyl- 
vania Railroad  Company.  From  a  Judgment 
of  the  superior  court  afiBrmlug  a  Judgment  of 
the  common  pleas  fiw  plalntUf,  defendant  ap- 
peals. Keversed. 

John  Hampton  Barnes,  and  Geo.  Tucker 
Blspham,  for  appellant  Alfred  J.  Wilkinson 
snd  B.  Honn  Hanson,  for  appellee. 

WILLIAMS,  J.  The  judgment  appealed 
from  ln.thls  case  waB  rendered  by  the  superior 
court.  Four  of  the  learned  Judges  of  that 
court  coDcnrred  In  the  Judgment  Three  of 
them  dissented  from  It.  Tiie  questions  that 
came  under  consideration  are  of  public  im- 
portance, and  that  they  are  by  no  means  free 
from  difficulty  is  shown  by  the  wide  differ* 
ences  of  opinion  entertained  as  to  them  by 
the  membera  of  the  superior  court  They  may 
be  stated  thus:  First  Is  it  an  Invariable  rule 
In  this  state  that  a  common  carrier  must  give 
to  the  consignee  of  goods  notice  of  their  arrival 
at  the  point  of  destination?  Second.  May  not 
special  circumstances,  a  general  custom  or 
usage  of  business,  or  a  special  contract,  modify 
or  relieve  against  this  duty?  Third.  If  the 
second  question  t>e  answered  In  the  affirma- 
tive, is  not  tUs  case,  upon  the  evidence,  one 
In  which  such  modification  should  be  held 


to  azlst?  The  evidence  shows,  snlMtantlaUjr, 
that  along  the  lines  of  the  ^fendantfs  railroad 
there  are  small  stations,  known  as  ''prepaid 
iiatl(H]Bk"  at  which  no  d^ot  bnlldtaig  has  be«i 
erected,  and  no  freight  agent  located.  The 
bushiess  at  such  stations  wlU  not  oralnarlly 
Justify  the  expense  which  such  conveniences 
would  Involve,  but  the  railroad  company  will 
accommodate  people  near  such  stations  by  de- 
livering goods  consigned  to  tb^  on  a  plat- 
form, or  on  the  ground,  as  the  case  may  be. 
Among  such  prepaid  stations  was  one  called 
"Strafford."  The  only  cuivenience  at  Straf- 
ford for  the  receipt  and  delivery  of  goods  was 
a  platform  by  the  side  of  the  road.  There  was 
no  shelter,  and  no  employ^  of  the  comftany  to 
give  notice  -ot  the  arrival  of  goods  at  this  star 
Uon,  up  to  the  7th  day  of  October,  1883.  It  Is 
allege<C  and  evldoice  was  ^ven  iqton  the  trial 
to  show,  that  a  custnu  exists  among  the 
railroads  of  the  country  for  eo&Ugnees  of 
goods  at  Boeh  stations  to  lock  out  for  the  a^ 
rival  of  their  parcels,  and  take  charge  of  them 
when  they  are  set  down  &»m  the  train.  It  Is 
not  difficult  to  see  bow  sndi  a  custom  should 
grow  out  of  the  necessities  of  the  situation  In 
which  both  shivers  and  the  carrier  find  them* 
selves  at  such  stations.  Shippers  know— for 
they  are  bound  to  ^now—that  at  a  prepaid  sta- 
tion they  cannot  expect  notice  from  the  car- 
rier, nor  attention  or  shdter  for  their  goods, 
yet  their  wants  are  such  that  they  may  pre- 
fer to  accept  the  risks  rather  than  be  com- 
pelled to  go  to  some  more  remote  station,  where 
shelter  exists  and  employte  are  abundant,  to 
receive  their  goods.  Vfbm  persons  so  situated 
elect  to  have  goods  shipped  to  them  at  a  pre- 
paid station,  there,  is  no  hardship  in  holding 
that  they  thereby  assume  to  do  for  themselves 
what  they  know  the  railroad  company  cannot 
do  for  them.  If  we  hold  that  a  carrier  Is 
bound  to  give  notice  to  the  conslgnet:  of  the 
arrival  of  goods  at  such  stations,  and  keep 
them  safely  for  a  reasonable  time,  until  they 
can  be  taken  away,  we  simply  compel  thO 
railroad  ccanpany  to  abandon  all  such  stations, 
and  deprive  the  nelghtwrhood  of  the  accommo- 
dation which  they  afford.  As  there  la  no  shel- 
ter there,  the  company  cannot  keep  the  goods 
tor  the  owner.  As  there  is  no  employ^  at  the 
station,  notice  cannot  be  given.  The  carrier 
mnst  transport  the  goods  in  the  only  way  he 
can,  or  refuse  to  transport  them  to  a  prepaid 
station.  If,  therefore,  the  gaieral  rule  as  to 
notice  be  as  contended  for  by  the  plaintiff 
where  the  ordinary  facilities  exist,  we  must 
nevertheless  admit  the  existence  of  some  ex- 
ceptions, growing  out  of  the  special  circum- 
stances under  which  the  carriage  Is  und^ 
taken,  and  out  of  the  customs  that  liave  grown 
up  for  the  mutual  advantage  of  both  shipper 
and  carrier.  But  Ui  this  case  we  have  an  ex- 
press contract,  entered  Into  because  of  the 
character  of  the  station,  and  the  refusal  of 
the  carrier  to  assume  risks  against  which  he 
cannot  protect  himself  at  the  place  for  the 
delivery  of  the  goods.  In  the  bill  of  lading  of 
February  22,  IS&l,  tlieie  la  the  foUowhig  pro- 
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tIbIob:  **Wlieii  merduuidlse  1>  destliied  to  <v 
from  any  way  statlous  and  platforms  where 
station  bidldlngs  have  not  been  established  by 
tbe  carrier,  or  where  there  are  no  regularly 
iwpolnted  freight  agents,  it  shall  be  at  the  rlidk 
of  the  owner  until  loaded  Into  tbe  cars,  and 
when  unloaded  therefrom;  and,  when  rec^ved 
from  or  d^vered  on  private  turnouts,  It  shall 
be  at  the  owna*B  risk  until  cars  are  attached 
to,  and  after  they  are  deteched  from,  the 
train."  The  goods  were  received  and  trans- 
ported under  tbe  trams  of  this  agreement,  1^ 
which  the  consignors  undertook  to  receive  the 
goods  when  they  were  put  upon  the  platform 
at  Strafford,  and  care  fw  them  at  their  own 
risk.  If  thte  was  not  done,  it  was  not  the 
fault  of  the  carrier.  He  was  to  carry  only, 
and  all  responsibility  for  protecting  the  goods, 
whethra  ^rom  thieves  or  from  the  weather, 
after  reaching  their  destination,  was  usmned 
by  the  consignor,  the  owner.  This  contract 
the  superior  court  held  to  be  void,  because 
against  public  policy,  and  cited  as  authority 
for  such  holding,  among  other  cases,  WiUock 
V.  BaUroad  Co.,  166  Pa.  St.  184,  30  Atl.  948. 
But  the  cases  cited  are  not  exactly  In  point 
In  WlUod^s  Gase  the  question  was  whether 
the  carrier  coold  protect  himself  by  a  contract 
against  the  consequences  of  his  own  negli- 
gence or  fraud..  The  headnote  of  the  report- 
er is  In  these  words:  "A  common  carrier  can- 
not stipulate  for  a  release  from  the  conse- 
quences of  his  own  negligence  or  fraud."  The 
case  does  not  hold  that  he  may  not  by  con- 
tract so  modl^  his  commm-law  liability  as  to 
enable  him  to  serve  small  communities,  where 
no  station  house  has  been  built,  and  no  em- 
ploye located.  Such  stipulations  hare  been 
upheld  in  many  cases  where  no  effort  was 
made  to  shield  the  carrier  from  his  own  negli- 
gence, and  they  have  been  held  not  to  violate 
any  rule  of  public  policy.  Atwood  v.  Trans- 
portation Co.,  9  Watts,  87;  Bingham  v.  Rog- 
ers, 6  Watts  &  8.  495;  Lalng  v.  Colder,  8  Pa. 
St.  479;  Express  Co.V.  Sands,  55  Pa.  St.  140; 
Farnham  v.  Railroad  Co.,  Id.  53;  Clyde  v. 
Hubbard,  88  Pa.  St.  358;  Railroad  Co.  v. 
Ralordon,  119  Pa.  St.  677,  13  AU.  324.  The 
special  contract  relied  on  In  this  case  does  not 
stipulate  for  relief  from  the  consequences  of 
tbe  Diligence  or  fraud  of  the  carrier.  It 
recognizes  the  existence  of  circumstances  that 
make  It  practically  Impossible  for  the  carrier 
to  discharge  all  the  common-law  duties  of  a 
carrier  at  Strafford,  and  that  induce  him  to 
refuse  freight  to  that  station,  except  upon  spe- 
cial terms.  It  agrees,  In  view  of  these  clrcun>- 
stances,  to  accept  such  service  as  the  carrier 
can  render,  viz.  the  simple  transportation  of 
the  goods,  and  to  supply  what  the  carrier  Is 
not  prepared  to  supply,— the  care  and  protec- 
tion of  the  goods  when  they  reach  the  plat- 
form. The  contract  limits  the  liability  of  the 
company  to  what  It  undertakes  to  do,  and  re- 
lieves It  of  responsibility  for  all  that  lies  be- 
yond tbe  mere  transportation  and  setting  down 
of  the  goods. 
It  Is  asserted  that  the  goods  were  unloaded 


daring  a  storm,  tiud  were  not  protected  by  the 
carrier  fttim  the  weather.  By  the  amtract; 
the  consignor  mm  to  look  after  the  goods  on 
their  airlval.  It  was  his  business  to  indvide 
the  shelter.  He  knew  the  company  had  none. 
He  had  agreed  to  take  the  risk  of  caring  for 
them.  When  the  accommodation  train  came 
tiiat  mornhig,  at  tbe  usual  hour  for  its  arrlral. 
tbe  consignee  was  not  at  the  platform.  His 
foreman  was  not  there,  although  be  was  ex- 
pecting the  goods,  and  had  notice  from  the 
consignor  of  their  shipment  What  should  be 
done?  The  contract  of  the  carrier  had  beea 
performed,  and  be  had  tiie  right  to  nnload  the 
goods.  He  could  not  carry  them  to  some 
station  where  he  had  a  safe  place  for  storage, 
and  leave  them  there,  for  StrafffH^  was  the 
point  of  destination;  and  the  carrier  can  ne- 
ther deliver  goods  at  a  wrong  place,  or  to  a 
wrong  person,  without  liability  to  the  owner. 
If  the  goods  had  filled  the  car,  the  car  might 
have  been  left  with  the  goods  in  It  but  the 
goods  did  not  fill  tbe  car.  It  contained  other 
goods,  to  be  delivered  to  other  persons,  and 
at  other  places.  The  only  other  way  of  pre- 
serving the  goods  from  the  weather  would 
have  been  to  hold  the  train  until  the  rain  was 
over  before  unloading  the  goods,  but  this  was 
clearly  impracticable.  The  alternative  was  to 
unload  the  goods,  and  leave  tbe  consignee  to 
attend  to  them,  as  the  shipper  had  agreed 
should  be  done.  This  the  carrier  did,  and  we 
see  no  negligence  in  his  so  doing.  He  did  all 
he  agreed  to  do,  all  he  was  employed  to  do, 
all  he  had  the  power  to  do.  Tbe  complaint 
really  is  that  be  delivered  the  goods  at  the 
proper  point  of  destination,  in  exact  compliance 
with  his  undertaking.  If,  after  they  were  put 
off  at  the  station,  they  were  damaged  by  being 
left  In  the  rain,  the  consignee  and  his  agent 
who  came  a  half  an  hour  too  late  to  the  plat- 
form, must  take  the  consequences  of  the  risk 
assumed  when  the  carriage  of  the  goods  was 
contracted  for.  We  sustain  the  assignmentB 
of  error,  and  reverse  the  judgment  appealed 
from.  A  venire  facias  de  novo  is  awarded, 
as  there  Is  another  Item  In  the  plaintiff  s 
claim,  as  to  which  negligence  In  the  manner  of 
unloading  Is  alleged. 

(WPa.  8t  T0 

MORRISON  T.  SEAMANS  et  al. 
(Supreme  Court  of  Pennsylvania.    Oct.  25, 
1897.) 

BonNDAHiES — Location  op  Sdrvets. 

1.  Where  only  the  exterior  lines  of  a  batch  of 
surveys  made  ia  the  name  of  the  same  war- 
rantee are  located,  the  interior  lines  separating 
the  individual  tracts  are  to  be  ascertained  ac- 
cording to  the  rules  applicable  to  the  "l}]ock  sys- 
tem'* by  refierence  to  monuments  made  or  adopt- 
ed in  tiie  exterior  lines;  but,  where  there  are 
marks  of  the  original  survey  made  or  adopted 
for  each  of  the  tracts,  suffldent  to  fix  the  po- 
sition of  their  lines  on  tbe  ground,  each  tract 
must  be  located  by  following  tiie  footsteps  of 
the  surveyor,  as  neaiiy  as  the  marks  he  has  left 
behind  him  will  permit. 

2.  Though  many  of  the  tracts  inclosed  by  ex- 
terior lines  are  without  marks  on  their  own  lines 
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made  tor  them,  ret,  if  one  or  more  of  nieh  tract! 

has  ori^nal  marks  on  its  liDea,  of  an  earlier 
date,  which  were  adopted  by  the  flurreyor  for 
the  location  of  the  tract,  Buch  adopted  oiarka  will 
control  in  the  aa<ne  manner  as  if  the  marks  had 
been  made  by  the  surreyor. 

Appeal  from  court  of  common  pleas,  Mc- 
Kean  county. 

EUectment  by  Phoebe  T.  Morrison  against 
Charles  D.  Seamans  and  others.  Judgment 
for  defendants,  and  plaintiff  appe&ls.  Re- 
versed. 

W.  J.  Kniq>p,  E.  B.  Mayo,  and  D.  I.  Ball, 
for  appellant.  J.  W.  Bouton.  F.  D.  Gallop, 
W.  M.  Lindsey,  J.  O.  Parmlee,  and  Edward 
Llndsey,  for  appellees. 

WILLIAMS,  J.  The  plaintiffs  right  to  re- 
cover In  this  case  depends  on  the  location  of 
the  boundary  line  between  warrants  NO0. 
3725  and  3721,  in  the  name  of  Robert  Morris, 
warrantea  These  warrants  are  part  of  a 
considerable  number  of  surv^s  made  In  the 
name  of  the  same  warrantee,  returned  as 
made  on  consecutive  days,  and  as-  located  In 
a  compact  body.  The  deputy  surv^r  adopt- 
ed a  weU-marlced  district  as  the  eastern  bound- 
ary of  the  Morris  lands.  The  Allegheny  river 
and  four  small  river  sorveys  were  adopted  as 
the  western  boundary;  ai\d  on  the  south  the 
lands  of  the  Holland  Land  Company  were 
called  for  as  an  adjoiner  all  the  way  from 
the  district  line  to  the  river.  The  north  line 
of  these  surveys  Is  the  only  continuous  east 
and  west  Ibie  that  Is  shown  by  the  evidence  to 
have  beoi  run  iqwn  the  groimd  by  the  deputy 
surveyor  In  the  location  of  the  Robert  Morris 
tracts.  The  space  inclosed  by  the  exterior 
lines  just  spoken  of  was  subdivided  Into  22 
separate  tracts,  arranged  In  tiers.  The  first, 
second,  and  third  of  these  tiers  going  west 
from  the  district  line  contain  six  warrants 
each.  The  foturth  tier  reached  to  the  river 
and  to  the  old  surveys,  and  contained  four 
wurants,  of  which  3725  was  the  second  In 
order  going  north  from  the  line  of  the  Holland 
Land  Company.  An  original  line  was  run 
along  the  west  boundary  of  the  first  and  sec- 
ond tiers  west  from  the  district  line,  and  cor- 
ners marked  for  the  several  tracts  upon  lx>th 
lines.  The  result  of  this  work  is  that  each  of 
the  twelve  tracts  in  these  two  tiers  baa  four 
original  corners  made  for  It  on  the  ground, 
while  the  warrants  In  the  third  tier  have  an 
original  east  line  and  northeast  and  southeast 
corners,  the  location  of  which  is  ai^tarently 
free  from  difficulty.  The  warrants  In  the 
fourth  tier  rest  upon  the  river  and  the  four 
old  river  surveys  as  their  western  twrmdary. 
Their  location  is  fixed,  therefore,  by  reference 
to  original  marks  and  comers  In  their  west 
lines  as  solidly  as  the  place  of  warrants  In 
the  third  tier  is  fixed  by  their  east  lines  and 
comers.  The  situation  of  the  22  tracts,  so 
far  as  the  work  of  the  surveyor  is  concerned, 
la  shown  by  the  accompanying  diagram,  in 
which  the  dark  lines  indicate  the  lines  run 


or  adopted  by  the  surveyor,  the  dotted  lines 
those  that  are  admitted  to  be  chamber  work. 


It  Will  be  noticed  that  8721  has  an  original 
east  line  with  northeast  and  southeast  cor- 
ners, and  3725  has  an  original  west  line  with 
northwest  and  southwest  comers.  The  open 
line,  about  wlilch  this  controversy  arises,  Is 
the  line  which  is  at  once  the  east  line  of  3726 
and  the  west  line  of  3721.  The  pl^tlffs 
theory  for  locating  this  line  Is  to  treat  the 
whole  body  of  the  miner's  surveys  as  a  block, 
and  run  a  line  from  the  quaking  aspen,  the 
southwest  comer  of  3731  and  the  southeast 
comer  of  3724,  In  the  north  line  of  tlie  Holland 
Land  Company,  northerly  between  six  and 
seven  miles  to  the  post,  the  northwest  comer 
of  3704  and  the  northeast  corner  of  3727. 
This  would  locate  the  division  line  about  60 
rods  east  of  where  the  courses  and  distances 
of  the  survey  of  this  Individual  warrant 
would  place  It,  and  throw  a  large  excess  of 
land  over  the  official  quantity  into  the  plain- 
tiff's warrant  3725.  The  defendants  assert 
that  the  original  work  on  the  ground  is  suffl- 
cient  to  locate  each  tract  in  the  entire  body 
of  Morris  surveys,  and  that  the  conditions  do 
not  exist  which  authorize  the  application  of 
tiie  rules  relating  to  block  surveys.  Never- 
theless, the  defendants  locate  this  division 
line  by  the  same  methods  adopted  by  the 
plalntlfT,  with  the  difference  that  they  would 
start  from  the  place  of  the  post  at  the  north, 
and  run  southerly  to  a  point  some  60  rods 
further  west  at  the  line  of  the  Holland  Land 
Company  than  the  plalntlGTs  location  of  the 
quaking  aspen;  thus  fixing  the  course  and 
position  of  the  line,  not  by  the  surveys  of 
these  two  warrants,  but  by  marks  made  qr 
adopted  In  the  lines  of  exterior  surveys.  The 
learned  judge  of  the  court  below  adopted  the 
defendants'  position  that  these  surveys  did 
not  constitute  a  block,  and  that  the  interior 
lines  were  not  to  be  located  by  the  rules  ap- 
plicable to  a  block.  At  the  same  time  he 
adopted  also  the  defendants'  method  of  run- 
ning the  division  line  by  starting  at  the  post 
on  the  north  and  running  southerly  across 
the  Robert  Morris  lands  to  an  assumed  com- 
mon corner  for  Nos.  3724  and  3731  In  the  north 
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line  of  the  Holland  land  Oompanj.  This 
wonld  put  the  large  excess  of  land  willifn  tlie 
lines  of  3725  and  3721,  or  most  of  It,  Into  the 
defendants*  warrant  3721.  •  The  amall  dia- 
gram below  will  show  the  relative  poidtion  of 
the  two  lines  thus  contended  for,  having  a 
common  starting  point  on  the  north  and  di- 
verging from  each  other  until  at  the  Holland 
Land  Company's  north  line  they  are  over  60 
rods  from  each  other.  Ndther  line  rests  on 
any  assured  original  work  at  its -south  end, 
made  for  or  adopted  as  the  common  corner 
of  Xos.  3724  and  3731.  The  only  agreed  point 
on  either  line  is  the  common  terminus  at  the 
north. 


It  Is  ai^iarent  from  what  Itas  now  been 
said  that  the  controlling  question  In  this 
case  is  whether  either  of  these  lines,  and,  if 
either,  then  which  of  them,  is  entitled  to  con- 
sideration. In  popDhir  use,  the  phrase  "a 
hlocJc  of  surreys"  means  any  consldenble 
body  of  contiguous  tracts  surveyed  in  the 
same  warruitee's  name,  without  regard  to 
the  manner  in  which  they  were  oiiginally 
located.  In  legal  use,  the  same  phrase  Is 
employed  to  describe  a  body  of  contiguous 
tracts  located  by  exterior  lines,  but  not  sep- 
arated from  each  other  by  interior  lines. 
The  Robert  Morris  tracts  would  have  consti- 
tuted "a  block"  In  the  legal  sense  if  only 
their  external  line  had  been  on  the  ground. 
The  Interior  or  division  lines  separating  the 
body  of  land  in  the  block  into  separate  tracts 
would,  In  that  case,  have  been  ascertained  by 
reference  to  monuments  originally  made  or 
adopted  In  the  exterior  or  Inclosing  lines,  or 
by  laying  off  the  tracts  by  courses  and  dis- 
tances In  accordance  with  the  returns  of 
Kurvey.  But  the  interior  lines  of  the  Robert 
Morris  warrant  are  not  left  to  be  ascertained 
In  this  manner.  Two  tiers  of  tracts  directly 
west  of  the  district  line,  containing  six 
tracts  each,  had  all  their  corners  marked  up- 
on the  ground  by  the  surveyor,  which  fixed 
absolutely  the  position  of  all  their  lines. 
The  lines  of  these  tracts  must  now  be  run  In 


accordance  with  the  marks  made  In  1793,  as 
they  RttorA  the  best  evidence  (tf  hoir  and 
where  the  surveyor  placed  the^.  In  the  ab- 
sence of  monuments  of  the  original  surveys, 
calls  for  ad  joiners,  courses,  and  distances, 
and  the  legal  presumption  that  the  surveys 
were  made  as  they  were  returned  Into  the 
land  office,  are  to  be  resorted  to  in  order  to 
locate  the  line  of  any  given  survey.  Fergu- , 
son  r.  Bloom,  144  Pa.  St.  549,  23  AtL  4a  In 
the  case  of  Interior  members  of  a  block,  the 
rule  Is  that  marks  made  1^  the  snrv^or  for 
any  tract  in  the  block  are  evidence  for  the 
purpose  of  fixing  the  lines  of  any  other  tract 
in  the  same  block.  Fisher  v.  KautFman,  ito 
Pa.  St  444,  33  AU.  137.  But  Where  lines  are 
run  and  marlis  made  by  the  surveyor  for  a 
particular  tract  sufficient  to  fix  Its  place  on 
tiie  ground,  the  general  rule  is  that  its  place 
must  be  found  by  tracing  the  footst^ 
the  surveyor.  The  rules  applicable  to  the  lo- 
cation of  individual  warrants  are  to  be  fol- 
lowed in  such  a  case,  and  those  api^cahle 
to  the  interior  tracts  of  a  block  have  no  ap- 
plication. If  many  of  the  tracts  Inclosed  by 
exterior  lines  are  without  marks  upon  their 
ovm  lines  made  for  them,  sUlI,  If  one  or  more 
of  such  tracts  has  original  marks  on  its  lines 
of  an  earlier  date,  which  were  adopted  by 
the  surveyor  for  the  location  of  the  tract  In 
question,  such  adopted  work  will  control  the 
location  of  the  tract  In  the  same  manner  as 
if  the  marks  had  been  made  by  the  surveyor, 
instead  of  being  adopted  by  him.  Bloom  v. 
Ferguson.  128  Pa.  St  362.  18  AtL  488. 

We  come  now  to  Inquire  how  the  division 
line  shall  be  mn  between  3725  and  3721. 
The  Robert  Morris  surveys  do  not  constitute 
a  block,  in  the  legal  sense  of  that  word. 
There  are,  on  the  other  hand,  definite  and 
ascertainable  monuments  of  the  original  sur- 
vey made  or  adopted  for  each  of  the  22  tracts, 
Including  3725  and  3721.  Such  being  the 
case,  we  should  retrace  the  footsteps  of  the 
surveyor  as  nearly  as  the  marks  he  has  left 
behind  him  will  permit  Turning,  then,  to 
the  returns  of  survey,  we  find  that  the  locu- 
tion of  the  22  tracts  upou  the  gromid  was  the 
work  of  five  different  days  by  the  deputy 
surveyor.  The  four  warrants  In  the  south- 
east comer  of  the  body,  viz.  Nos.  3705,  3T33, 
3732.  and  3714,  were  returned  as  having  been 
surveyed  on  the  30th  July,  1793.  On  the 
next  day— the  3l8t  July— the  three  warrants 
north  of  3733  and  the  three  warrants  north 
of  3732  were  surveyed.  The  two  tiers  of 
warrants  directly  west  of  the  district  line 
were  thus  put  upon  the  ground  with  four 
original  comers  made  or  adopted  for  each  of 
them.  The  survey  was  suspended  at  this 
point  until  the  6th  day  of  August.  The  sur- 
veyor then  seems  to  have  resumed  work  at 
the  Ironwood,  the  northwest  comer  of  No. 
3711,  and  ,to  have  run  thence  to  the  Alle- 
gheny river,  and  down  the  river  far  enough 
to  Inclose  No.  3727.  He  then  plotted  In  tbe 
interior  lines,  and  so  located  370i,  3^4,  3720 
of  the  third  Uer,  and  3727  of  the  fourth  tier. 
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These  were  locations  of  Individual  survey, 
made  by  work  ou  the  ground  peculiar  to 
them,  which  fixed  their  general  position,  and 
afford  the  material  for  fixing  the  proper  lo- 
cation of  their  open  lines.  On  the  7th  of 
August  the  surveyor  resumed  work,  pre- 
Bomably  continuing  down  the  river  to  the 
old  surveys,  and  then  tracing  their  course, 
and  adopting  the  marks  upon  the  line  of  873 
to  the  point  where  he  plotted  the  intersection 
of  the  south  line  of  No.  3726  with  the  east 
line  of  873.  He  then  plotted  ia  the  open 
lines  of  No.  8707  and  8721. 


Houjvto  Land  Co  Ndi^tn  Une 


Diagram  No.  8  shows  the  lines  ran,  adopt- 
ed, or  plotted  up  to  the  close  of  the  7th  day 
of  August,  1V93,  and  the  unappropriated 
space  still  open  for  the  work  of  the  following 
day,  and  within  which  Nos.  3725,  3724.  and 
3731  were  located  on  that  day.  On  the  8th 
day  of  August  he  appears  to  have  followed 
down  the  lines  of  the  river  surreys  to  the 
Holland  Land  Company's  north  line  at  the 
white  oak,  the  southwest  cornec  of  3721. 
and  plotted  the  remaining  lines  of  3725  and 
3721,  of  the  fourtli  tier,  and  of  3721,  of  the 
third  tier.  This  was  a  good  individual  lo- 
cation of  each  of  the  24  tracts.  To  separate 
the  tracts  belonging  to  the  third  tier  from 
those  belonging  to  the  fourth  tier,  we  should 
go  upon  the  original  north  Une.  and  find  the 
post  set  by  the  surveyor  for  the  northwest 
comer  of  3704  and  the  northeast  comer  of 
3727.  A  Une  south  from  this  point  to  inter- 
sect a  line  running  west  from  the  white  oal£. 
the  southeast  corner  of  3704,  would  fix  the 
southwest  comer  of  3704.  and  the  position 
and  direction  of  the  division  line,  which,  if 
not  Influenced  by  work  on  the  ground,  would 
contlnne  along  the  west  side  of  each  succeS" 
slve  warrant  in  the  third  tier  to  the  aspen  in 
the  north  line  of  the  Holland  Land  Company. 
But  the  post  is  not  found  at  the  common  cor- 
ner of  3727  and  3704  in  the  north  line  of 
these  surveys.  The  north  line  of  both  war- 
rants overrans  in  length  the  ofl3clal  distance. 
Under  such  circumstances  the  excess  of  dis- 
tance between  the  Ironwood  and  the  Alle- 
gheny tlver  must  be  divided  proportionally 


between  warrants  3727  and  3704,  and  a 
common  comer  for  them  establlfibed  in  this 
manner.  Tliis  point  fixed,  and  the  survey 
of  3727,  and  the  three  warrants  belonging 
to  the  tlilrd  tier  which  were  located  by  the 
deputy  surveyor,  become  at  once  certain;  and, 
If  no  dlstmbing  monument  is  found  to  de- 
flect this  line,  it  would  continue  south  along 
the  returned  courses  and  distances  to  the 
southern  boundary  of  the  Morris  surveys. 
But,  if  so  continued,  no  trace  of  the  aspen  Is 
found  at  the  southern  end  of  the  line.  As 
we  understand  the  testimony  of  the  sur- 
veyors, the  position  which  the  aspen  occu- 
pied when  the  surveys  were  made  Is  not  now 
known.  The  place  of  the  cherry,  the  south- 
east corner  of  3731,  seems  to  be  known,  and 
Its  position  is  such  as  to  give  an  easterly  In- 
cUnatlon  to  the  east  line  of  the  tract;  but  the 
Influence  of  this  Irregularity  does  not  neces- 
sarily affect  the  west  line  of  any  other  tract 
than  3731.  The  aspen  being  no  longer  on 
the  ground,  and  the* place  where  It  once  stood 
being  unknown.  Its  place  must  he  fixed  by  di- 
viding the  surplus  length  of  line  proj^rtlonal- 
ly  between  3724  and  3731.  In  the  same  man- 
ner as  was  done  in  fixing  the  position  of  the 
post,  the  common  comer  of  Nos.  3727  and 
3704.  The  west  line  of  3781  should  be  run 
from  the  point  so  fixed  as  the  place  of  the 
aspen  north  to  the  place  of  the  post,  the 
southwest  comer  of  8721  and  southeast  cfx- 
ner  of  3725.  This  may  deflect  the  division 
line  between  the  two  warrants  resting  on  the 
line  of  the  Holland  Land  Company  on  the  . 
south  from  the  general  course  or  the  division 
Une  between  the  third  and  fourth  tiers  of 
warrants  north  from  this  point,  because  each 
warrant  will,  upon  this  plan,  be  located  by 
the  marks  that  are  i>ecuUar  to  it,  which  are 
enough  in  number,  and  sufficient  in  character, 
to  fix  the  position  and  the  lines  of  each  of 
the  Morris  tracts.  The  line  now  in  contro- 
versy will  therefore  be  found  by  ascertaining 
the  place  of  the  post,  tlie  common  comer  of 
3704  and  3727  In  tbelr  south  line,  and  fol- 
lowing the  returns  of  survey  In  the  location 
of  the  four  warrants  surveyed  on  the  6tta  of 
August,  1703.  This  done,  the  three  warrants 
surveyed  on  the  7th  of  August  should  be  lo* 
cated  according  to  their  calls  and  the  orig- 
inal work  upon  th^r  lines.  This  would  flx 
the  lines  ef  8721^  Its  eastem  line  would  be  the 
westem  line  of  3732.  Its  northern  Une  would 
be  the  southern  line  of  8707,  for  which  It 
calls.  Its  southern  line  would  be  mn  ac- 
cording to  Its  courses  and  distances  westerly 
from  the  faUen  ash,  the  southwest  comer  of 
8732;  and  Its  western  line  would  be,  unless 
controlled  by  some  monument  made  for  It,  of 
which  there  Is  no  evidence,  continuous  with 
the  west  Une  of  Its  northem  adjolner,  No. 
8707.  No.  3725  was  put  upon  the  ground  one 
day  later,  and  has  the  western  line  of  3721 
as  Its  eastern  boundary.  As  against  3725  the 
lines  of  3721  were  on  the  ground,  and  the 
lines  of  the  younger  survey  must  con.'orm  to 
those  of  the  older.   When  the  Unes  of  the 
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several  Barreys  made  on  the  6th  and  7th  days 
of  August  are  ascertained  by  following  the 
surveyor's  work  southerly  from  the  place  of 
the  post,  the  northwest  corner  of  3701,  to  the 
post  and  stones,  the  southwest  corner  of  3721, 
the  lines  of  the  surveys  made  on  the  8th  of 
August,  so  far  as  they  call  for  the  lines  of 
3721,  must  follow  them,  and  the  southwest 
corner  of  3721  Is  a  common  corner  for  3725, 
3724,  and  3731.  The  division  line  between 
3724  and  3731  must  be  run  from  this  common 
comer  to  the  place  of  the  aspen.  Any  deflec- 
tion In  the  division  line  which  this  may  cause 
must  be  attributed  to  the  fact  that  3731  has 
three  original  comers,  and  that  the  original 
work  must  control  both  calls  and  courses  and 
distances  that  are  not  In  harmony  with  it 
The  defiectlon.  If  any,  being  due  to  the  work 
on  the  lines  of  this  survey  (No.  3731),  will 
not  extend  to  or  affect  the  lines  of  any  war- 
rant north  of  It  For  this  there  are,  as  have 
been  pointed  out  two  gopd  reasons:  First 
the  warrants  north  of  It  were  first  located, 
and  have  seniority;  next,  If  this  was  not  so, 
the  disturbing  monument  Is  peculiar  to  this 
warrant  and  No.  3714  on  the  east  side  of  it 
and  its  infiuence  cannot  extend  beyond  the 
lines  of  the  tracts  to  which  It  belongs,  since 
all  the  other  tracts  In  the  entire  body  of  the 
Morris  surveys  must  be  located  by  tiie  orig- 
inal work  made  or  adopted  for  them  respec- 
tively. The  line  from  the  aspen  north  to  the 
common  comer  of  3731,  3725,  and  S724  Is  not 
before  us.  What  Is  said  of  it  here  Is  by  way 
of  showing  that  It  has  no  relation  to  the  line 
now  In  controversy,  but  must  be  adjusted  on 
principles  peculiar  to  it  whenever  It  may 
come  in  controversy.  As  It  does  not  appear 
where  the  disputed  line  would  be  If  located 
In  accordance  with  this  opinion.  It  becomes 
necessary  to  reverse  the  Judgment  In  this 
case,  and  direct  a  venire  facias  de  novo  to 
Issue,  that  Its  position  may  be  fi^ed  tn  the 
manner  Indicated  herein.  The  Judgment  Is 
accordingly  reversed,  and  a  venire  facias  de 
novo  awarded. 

(US  Pa.  Bt  B74) 

POUN0STONH  T.  JONES, 

(Snpreme  Ck>nrt  of  Pennsylvania.   Oct  11, 
1897.) 

HUBBAVD  AND  WiFE— FraDDDLBNT  CoKVSTAXCES 

— EvtDBNCE — Dbolahatioks— Inbtrdctioxs. 

1.  Where  J.,  an  Insolvent,  deeded  a  house  to 
S.,  his  wife's  brodier.  taking  his  note  in  pay- 
ment hut  with  an  uQderstandiog  that  S.  did  not 
want  the  house,  and  was  neither  to  pay  for  nor 
use  it,  but  to  hold  the  title  for  benefit  of  J„  and 
thereafter  J.  sorrendered  the  note,  and  bad  the 
house  deed  to  his  wife  by  S.,  the  declarations 
of  J.  as  to  the  extent  of  his  interest  in  the  prop- 
erty, and  his  pnrpo&e  in  making  the  deed  to  S., 
or  dlTCCtinc  uie  deed  to  t>e  made  to  hia  wife, 
wonld  be  admissible  against  his  wife,  in  a  contest 
for  the  property  between  her  and  his  creditors, 
the  same  as  though  there  had  been  no  deed  to  S. 

2.  The  insolvency  of  J.  when  he  sold  a  house 
to  S.;  the  fact  that  the  sale  was  without  con- 
sideration; the  fact  that  the  house  was  not  put 
in  J.'s  deed  of  assigmnent  for  the  benefit  of  his 
creditors,  though  S.  was  merely  holding  title  for 


his  benefit;  that  after  the  proceedings  In  Insol- 
vency J.  surrendered  to  S.  his  purchase-mon^ 
note,  and  directed  the  conveyance  of  the  house 
to  his  wife;  that  J.  negotiated  with  B.  the  pur- 
chase of  a  farm,  which  B.  conveyed  to  J.'s  wife, 
and  that  J.  used  the  house  for  the  first  payment 
on  the  purchase;  that  he  made  the  second  pay- 
ment; and  that  his  wife  was  without  any  sepa- 
rate estate,  unless  J.  gave  it  to  her  just  before 
her  marriage,— are  all  admissible  in  a  contest  for 
the  farm  between  J.'s  creditors  and  his  wife, 
she  claiming  that  the  house  used  In  the  trade 
had  been  deeded  her  in  payment  of  a  loan  she 
had  made  her  husband. 

8.  Refusal  of  an  instruction  that  the  evidence 
in  the  case  is  not  "of  that  full,  clear,  and  rigid 
character  necessary  to  sustain  the  defendant's 
claim,  and  that  the  verdict  should  be  for  the 
plaintiff,"  with  the  statement,  "The  question  is 
a  question  of  fact  to  be  determined  by  you,"  Is 
error,  as  submitting  to  the  jury  a  question  of 
law,  or,  if  intended  as  a  denial  of  the  point,  and 
a  submiBsion  of  the  question  of  fact  to  the  jurTt 
then  as  calculated  to  mislead  the  imj  aa  to  thor 
duties. 

Appeal  from  court  of  common  pleas*  Fay- 
ette county. 

Action  by  Mary  A.  Ponndstone  acalnst 
Bllza  Jones.  Judgment  for  defendant  Plain- 
tiff appeals.  Reversed. 

The  first  second,  seventh,  and  eighth  as- 
signments of  error  are  as  follows:  "First 
The  conrt  erred  In  admitting  the  deed  of 
George  Swearer  and  wife  to  Eliza  Jones,  as 
offered  by  defendant  which'  offer  was  as  fol- 
lows, viz.:  T>efendant  offers  In  evidence  rec- 
ord of  deed  from  George  Swearer  and  wife 
to  Eliza  Jones,  dated  February  27,  1S79,  ac- 
knowledged same  day,  and  recorded  in  Deed 
Book  No.  47,  p.  72,  for  the  purpose  of  show- 
ing title  In  Eliza  J.  Jones  to  a  lot  of  land  that 
was  conveyed  to  Ephralm  H.  Barr  as  part  of 
the  consideration  In  this  article  of  agreement 
and  showing  thereby  that  that  part  of  the 
consideration  was  paid  by  her  separate  prop- 
erty; the  deed  having  been  recorded  Febru- 
ary 22,  1882.  Mr.  Campbell:  We  object  to 
that  unless  It  Is  followed  by  testimony  that 
that  property  was  purchased  by  her  own 
money,  or  obtained  from  sources  out^de  of 
the  husband.  The  Court:  Well.  It  is  admit- 
ted as  one  link  In  the  evidence.'  Secoud. 
The  court  erred  in  admitting  the  evidence  of 
Robert  McKInley,  one  of  defendant's  wit- 
nesses, as  to  any  declarations  of  George  W. 
Jones  In  contradiction  of  the  written  article 
of  agreement  then  in  evidence  (Exhibit  No. 
1),  which  evidence  was  admitted  under  the 
following  ruling  of  the  court:  *Mr.  Campbell: 
I  ask  the  counsel  now  to  state  the  purpose  of 
the  evidence  of  this  witness  [Robert  McKIn- 
ley]. Mr.  Hertzog:  An  article  of  agreement 
having  been  offered  In  evidence.  In  which  It 
appears  that  the  parties  thereto  are  Eliza  J. 
Jones  and  Ephralm  H.  Barr,  but  the  agree- 
ment being  signed  by  George  W.  Jones  also, 
I  offer  to  show  by  this  witness  tliat  at  the 
time  It  was  signed  George  W.  Jones  refused 
to  sign  the  paper,  stating  that  he  was  no  par- 
ty to  the  agreement  but  that  the  justice  re- 
quested that  he  sign  it,  In  order  to  make  It 
valid,  as  it  was  his  opinion  that  Mrs.  Jones* 
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being  a  married  woman,  couldn't  s\gn  the 
acreement  alone.  This  for  tbe  porpose  of 
Bbowlug  that  George  W.  Jones  was  not  a 
party  to  the  agreement,  In  any  respect.  Mr. 
Oampbell:  I  object  that  tbe  offer,  your  hon- 
or. Is  lncom[>etent  and  Irrelevant  In  the  first 
place,  they  couldn't  prove  any  declarations 
of  George  W.  Jones  In  contradiction  of  that 
agreement  Neither  can  Eliza  Jones,  the  wife 
of  George  W.  Jones,  dlspnte  that  title.  It 
puts  her  In  opposition  to  bis  title.  The 
Court:  I  don't  think  this  contradicts  It  In 
any  way.  It  Is  competent  The  objection 
Is  overruled,  and  bill  sealed.' "  "Seventh. 
Tbe  court  erred  la  refusing  to  permit  plaln- 
tiCT  to  sbow  by  her  witness  Barr  who  made 
the  bargain  with  him  for  the  premises  In  dis- 
pute prior  to  tbe  signing  of  any  article  for 
tbe  same,  wblcb  otter  was  as  follows,  viz.: 
*Mr.  Campbell:  Ques.  Mr.  Barr,  state  to  the 
court  and  Jury  who  made  the  bai^lnlng,— 
who  did  the  bargaining  with  you.— prior  to 
the  signing  of  the  contract  at  Squire  McEin- 
Icy's  oSlce.  for  this  bouse  and  lot  In  dispute. 
Mr.  Hertzog:  I  don't  see  how  be  could  prove 
,a  fact  of  that  bind  wlthont  proving  tbe  dec- 
larations. The  Court:  Not  tbe  dedaratlons, 
bat  who  did  the  bargaining.  Mr.  Hertzog: 
Wdl.  we  object  to  It  for  the  reason  that  It 
amounts  to  declarations.  The  Court:  Yes; 
I  think  It  comes  to  that  The  objection  fs 
sustained,  and  bUl  sealed.'  Eighth.  Tbe 
court  erred  in  refusing  to  permit  plaintiff  to 
show  that  Eliza.  J.  Jones*  health  was  not  such 
as  to  preclude  her  attendance  at  the  trial  of 
this  case,  but  that  she  was  In  her  usual 
health,  and  could  have  attended  said  trial, 
had  she  so  wished,  which  offer  was  as  fel- 
lows, viz.:  *Mr.  Campbell:  I  now  offer  to 
prove  that  tbe  defendant  Instead  of  having 
been  sick  for  two  weeks,  as  testlfled  here,  has 
been  on  the  streets  In  Bridgeport  at  her 
home,  as  usual,  and  that  she  was  seen  out 
and  going  about  on  the  streets  as  usual  dur- 
ing this  last  weelc  Just  past— I  think,  as  late 
as  Monday,— to  sbow  that  she  Is  able  to  at- 
tend court  Mr.  Hertzog:  I  object  to  that 
testimony.  Tbe  Court:  Tbla  would  only  be 
applicable  to  the  admission  of  the  notes  of 
her  testimony,  and,  that  matter  having  been 
passed  upon.  It  Is  Irrelevant  &ud  tbe  testl* 
mony  la  irrelevant  Objection  sust^ned,  and 
UU  sealed."* 

Edvrard  Campbell,  for  iU)pdUmt  D.  M. 
Hertzog.  for  appellee. 

WILLIAMS,  J.  This  action  Involves  an  In- 
quiry Into  tbe  title  to  real  estate  in  Bridge- 
port Fayette  county.  The  plaintiff  In  tbe 
court  below,  who  Is  also  the  appellant  in  this 
court,  claims  to  own  the  property  by  virtue 
of  a  purchase  at  sheriff's  sale  made  upon  a 
Judgment  against  Geoige  W.  Jones.  The 
defendant,  who  was  tbe  wife  of  Jones,  and 
Uvlng  with  him  on  the  property,  at  the  time 
Hie  Jodgment  against  blm  was  entered,  denies 
tiiat  be  had  at  any  tUne  any  title  whatever 


to  the  land,  and  asserts  that  she  was  the 
owner  of  it  in  her  own  right,  holding  It  as  her 
s^wrate  property.  At  the  trial  the  plaintiff 
showed  possession  and  cultivation  by  Jones, 
the  recovery  of  the  Judgment  against  him, 
and  tbe  sberlCTs  sale  made  thereunder,  to- 
gether with  tbe  sh^ff's  deed  under  wblcb 
she  claimed.  This  made  a  case  upon  which 
she  was  entitled,  prima  facie,  to  a  Judgment 
against  Jones  and  all  persons  In  possession  un- 
der blm.  It  then  became  tbe  duty  of  the  de- 
fendant to  ov^wme  tbe  inrlma  fades  of  this 
abowlng  by  establishing  a  right  to  the  pos- 
B«6sion  not  derived  from  her  husband,  nor 
bound  the  Judgment  against  him.  This 
she  sought  to  do  by  making  proof  of  purchase 
by  herself  of  the  property  in  controversy  from 
Ephralm  H.  Barr  for  $S.500,  and  tbe  payment, 
of  tbe  purchase  money  by  her  out  of  her  sepa- 
rate estate.  Tbe  plaintiff  replied  that  Mis.. 
Jones  never  had  any  separate  estate;  that  tbe 
purchase  was  negotiated  by  Jones,  and  the 
payments  made  by  him,  while  he  lived;  and 
that  tbe  title  was  put  In  Mrs.  Jones  to  keep 
the  property  out  of  tbe  reach  of  his  credttora. 
The  controversy  thus  settled,  down  over  tbe 
bona  fides  of  the  purchase  by  the  defendant 
Was  she  the  real  purchaser,  buying  with  bet 
own  B^arate  estate,  or  was  ber  tausband  tbB 
real  purchaser,  and  the  use  of  her  name  a 
device  to  kc^  the  property  away  from  her 
husband's  creditors?  The  evidence  showed 
clearly  that  tbe  wife  was  without  any  sepa* 
rate  estate  at  the  ttane  of  h»  engagwnent  to 
Jones.  She  testified,  boweva,  that  a  few 
months  before  the  marriage  he  gave  hw 
$2,3tS0  In  paper  money  aa  a  present  and  sub- 
sequently supplied  ber  vrlth  f  100  more  for  tbe 
purchase  of  her  wedding  outfit  The  larger 
sum  she  aa.y»  she  counted  and  put  In  a  tnmk 
In  her  room,  where  It  remained  tUl  after  tbe 
wedding.  She  then  loaned  It  to  ber  husband, 
without  note  or  other  evidence  at  tbe  debt, 
and  for  11  years  afterwards,  and  until  the 
purchase  ot  the  propwty  now  In  controversy, 
it  does  not  seem  to  have  been  mentioned  by 
either  of  th^.  Tlie  marriage  was  In  1668. 
In  1876  Jones  became  tnsidvent  He  owned 
at  that  time  a  bouse  and  lot,  in  which,  as  tbe 
evidence  Indicates,  be  yras  living:  He  made 
a  sale  of  this  bouse  and  lot  to  a  btoth«  ot 
bis  wife  for  92,000,  taking  tbe  note  of  the 
purchaser,  Thomas  3,  Swearer,  for  the  pur- 
chase money.  The  understanding  was  that 
Swearer  did  not  want  the  bouse,  and  was 
neither  to  pay  for  nor  use  bat  to  bdd  the 
title  for  tbe  benefit  of  Jones.  Soon  after  tiUs 
deed  to  his  brother-in-law,  Jones  made  a  gen- 
ertJ.  assignment  for  tbe  ben^t  of  bis  cred- 
itors; In  wblcb  this  house  did  not  appear. 
Tbree  years  later  Jones  sonmidered  the  note 
to  Swearer,  and  had  blm  make  a  deed  for  the 
l^perty  to  SQlza  Jones,  his  wife.  He  was 
evidently  In  no  poBl.tloa  to  hold  tbe  title  blm- 
selt  altbongb  be  bad  beoi  the  actual  owner 
of  it  all  tbe  time.  Ilils  house  and  lot  were 
turned  over  to  Barr  for  1^000;  In  payment  of 
hand  money  due  on  the  property  sold  by  him 
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to  Mrs.  Jones.  Her  contentloD  la  that  the  con- 
Teyance  to  her  by  Swearer  In  1879  was  a  pay- 
ment of  $2,000  by  her  husband  to  her  upon 
the  alleged  loan  made  by  her  to  him  In  186S, 
and  that  the  transfer  of  this  house  to  Ban-  as 
part  payment  for  the  property  bought  of  him 
was  a  payment  by  her  out  of  her  separate  es- 
tate so  acquired  from  Jones  before  the  mar- 
riage.   It  Is  true  that  If  Mrs.  Jon^  was  In 
good  faith  the  purchaser  of  the  Barr  prop«^, 
and  made  the  advance  payment  of  12,000  out 
of  her  separate  estate,  she  acquired  such  a 
title  as  would  enable  her  to  defend  her  pos- 
aeeelon  In  this  action  of  ejectment    On  the 
other  hand.  If  this  was  a  purchase  by  Jones, 
who  used  his  wife's  name  for  the  purpose  of 
putting  the  property  beyond  the  reach  of  his 
creditors,  she  has  no  title.   The  sale  or  pre- 
tended sale  by  Jones  and  wife  to  Swearer  was 
clearly  a  fraud.    The  ostensible  purchaser 
never  paid  a  farthing  of  the  purchase  money, 
nor  was  he  desired  or  expected  to  do  so.  The 
house  continued  the  property  of  Jones  as 
fully  after  the  fraudulent  conv^ance  to 
Swearer  as  It  bad  been  before.   Its  convey- 
ance to  Mrs.  Jones  was  at  the  request  of  her 
husband,  and  was  In  no  sense  In  pursuance 
of  a  purchase  by  her  from  her  brother.  It 
was  In  effect  a  gift  by  Jones  to  bis  wife,  made 
at  the  date  of  the  deed  to  her,  and  at  a  time 
when  he  was  Insolvent,  imless  he  was  honest- 
ly Indebted  to  her,  as  she  alleges,  for  bor^ 
rowed  money.    In  that  event  it  may  be  re- 
garded as  a  sale  by  him  to  her  In  considera- 
tion of  a  debt  that  does  not  seem  to  have 
been  recognized  as  such  by  him  at  the  time 
of  his  assignment,  or  to  have  been  asserted 
by  her  as  a  claim  upon  the  assigned  estate, 
so  far  as  '^e  can  learn  from  the  evidence* 
The  legal  effect  of  the  transaction  Is  precise- 
ly the  same  as  If  Jones  had  made  the  deed 
for  the  honse  and  lot  directly  to  his  wlf& 
title  Is  neither  better  nor  worse  for  the 
intervention  of  her  brother  between  her  hus- 
band and  herself,  because  he  had  no  interest 
at  any  time  In  the  property.    That  remained 
the  property  of  her  husband  until  the  deed 
was  made  at  his  direction  to  her  by  his 
fraudulent  grantee.    His  declarations,  made 
at  any  time  during  his  ownership,  as  to  the 
extent  of  his  interest  therein,  and  his  purpose 
In  making  the  deed  to  Swearer,  or  directing 
the  deed  to  be  made  by  him  to  his  wife,  were 
certainly  competent  on  the  trial  of  this  action. 
The  portion  of  the  plaintiff  was  that  the 
whole  transaction  relied  on  by  the  d^endant 
was  fraudulent,  having  been  devised  and  exe- 
cuted for  the  purpose  of  hindering  and  de- 
feating creditors;  that  Mrs.  Jones  had  been 
used  by  her  husband  as  an  Instrument  for 
transferring  the  title  to  one  who  might  be  a 
purchaser  for  value,  and  without  notice;  that 
the  contract  with  Barr  had  been  negotiated 
by  Jones  as  a  purchaser;  and  that  the  deed 
from  Hn,  Jones  to  him  was  made  In  pur- 
suance of  this  contract,  and  as  the  payment 
of  hand  money  called  for  by  it    There  was 
evidence  before  the  Jrxrj  from  which  the 


truth  of  this  reglj  to  the  title  of  - Mrs.  Jones 
might  well  have  been  found.  The  evident  In- 
solvency of  Jones  when  the  sale  to  Swearer 
was  made;  the  fact  that  the  sale  was  with- 
out consideration;  the  fact  that  the  house  and 
lot  though  belonging  to  Jones,  were  not  put 
in  the  deed  of  assignment  for  the  benefit  of 
his  creditors;  that  after  the  proceeding  In  in- 
solvency Jones  surrendered  the  uni»ild  note 
to  bis  brother-in-law,  and  directed  the  con- 
veyance of  the  house  and  lot  to  his  wife;  that 
he  negotiated  the  bai^aln  with  Barr,  and  used 
the  house  and  lot  for  the  first  payment  there- 
in; that  he  made  tbe  secdnd  payment  of 
$1,000;  and  that  Mrs.  Jones  was  without  any 
separate  estate  whatever,  unless  she  acquired 
It  from  Jones  Just  before  her  marriage,— were 
all  of  them  relevant  and  significant  circum- 
stances bearing  upon  the  bona  fides  of  her 
title.   The  Jury  was  entitled  to  thran  all. 

The  ninth  assignment  of  error  also  re- 
quires some  consideration.  The  learned 
Judge  was  asked  to  instruct  the  Jury  that  the 
evidence  In  this  case  on  the  part  of  the  de- 
fendant was  not  "of  that  full,  clear,  and 
rigid  character  necessary  to  sustain  the  de- 
fendant's claim,  and  the  verdict  should  be 
for  the  plaintiff."  The  answer  made  to  this 
request  was:  "This  Is  refused.  The  ques- 
tion Is  a  question  of  fact  to  be  determhied 
by  you."  It  was  the'  duty  of  tiie  learned 
Judge  to  deny  or  afflrtn  the  legal  proposition 
embodied  In  the  point.  The  Jury  had  a  right 
to  a  definite  Instruction  upon  the  sufllclency 
of  the  evidence  to  Jnstifr  Its  submission  to 
them.  The  answer  under  consideration  re- 
fused the  Instruction  asked  for  because  "the 
question  [raised  by  the  point]  Is  a  question 
of  fact  to  be  determined  by  you  [the  jury].** 
This  could  hardly  have  been  Intended.  Tbo 
question  whether  the  evidence  was  so  clear, 
full,  and  satisfactory  as  to  Justify  Its  sub* 
mission  to  the  Jury  was  a  question  of  law 
for  the  decision  of  the  court  If  It  did  not 
meet  the  test,  the  Jury  had  nothing  whatever 
to  do  with  It  It  was  not  before  them.  If 
It  did,  then  the  court  would  snbmlt  It  to  them 
for  consideration,  with  suitable  instructions; 
and  they  would  pass  upon  it  as  upon  the 
other  evidence  in  the  case,  determining  both 
Its  credibility  and  its  weight.  If  the  answer 
was  intended  as  a  denial  of  the  point  and  a 
submission  of  the  question  of  fact  to  the 
Jury,  It  was  unfortunate  In  the  language  em- 
ployed, and  calcalated  to  mislead  the  Jury 
as  to  their  own  duties  in  the  case.  It  was, 
in  effect,  an  Intimation  that  the  evidence  la 
support  of  Mrs.  Jones*  title  to  the  land  was 
as  "full,  clear,  and  rigid"  as  was  necessary, 
not  merely  to  submit  to  the  Jury,  but  "to 
sustain  the  defendant's  claim,"  and  that 
while  this  was  so,  In  the  Judgment  of  the 
coiirt  the  question  was  one  wholly  for  the 
decision  of  the  Jury,  This  left  to  the  Jury  the 
standard  of  proof  required  by  law,  and  the 
conformity  of  the  evidence  In  this  case  to 
that  standard.  This  was  error.  Whether 
the  evidence  Is  support  of  Mrs.  Jones'  ttUe^ 
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which  was  her  own  story  nncorroborated  In 
any  Important  partlcnlar,  Is  so  dear,  full, 
and  satisfactory  as  to  be  entitled  to  snbrnls- 
slon  to  the  Jnry,  It  will  be  the  duty  of  the 
oonrt  to  declare.  If  submitted,  it  should  be 
with  careful  InstractlonB,  calUng  attention 
to  the  circumstances  that  bear  upon  her 
credibility,  and  tend  to  Impeach  the  good 
Mth  of  her  title. 

The  first,  second,  and  el^th  assignments 
are  not  siurtalned.  The  serentb  is  sustained, 
^e  ninth  has  been  aufflclently  commented 
npon.  The  Judgment  Is  now  rerersed,  and  a 
Tsnlre  facias  de  noro  awarded. 

081  Fa.  SL  no) 

OOFB  et  aL  T.  HASTp70S  «t  aL 
(Supreme  Oonrt  of  Pennsytvaala.  Nor.  ^ 

1897.) 

GUTHH.  QbMMission— 8n,BcTtON  or  AaOBOTaoi^ 

iK/UNonox. 

1.  A  UU  recttlag  that  commisslonen  to  erect 
a  capitol  solicited  sabmissioD  of  plana  with  the 
assnrance  that  a  board  of  experts  wonld  select 
one  whose  author  would  be  diosen  ardiitect  of 
the  bnildiog,  and  two  others  whose  authors 
would  receiTe  medals,  and  praying  that  the  com- 
missioDeni  be  compelled  to  award  the  prizes  to 
three  of  the  eight  plaos  selected  by  the  experts, 
fails  to  show  that  comidaloants  have  any  Inter- 
est in  the  subject-matter;  It  not  being  alleged 
that  their  fdan  was  one  of  the  eight  selected. 

2.  Selection  of  an  architect  to  make  a  design 
ind^>eadeQt  of  that  enbmttted  by  blm  in  compe- 
tition is  not  coQtemplated  by  the  progrBumie  of 
the  state  capitol  commissioners,  thooib  entitled 
"Programme  of  a  CompetitioD  for  the  Selection 
of  an  Architect  for  a  New  Capitol  Building," 
and  stating  that  "the  object  of  *  •  •  ^Is 
emiuetitkai  Is  to  select  and  appoint  an  ardiitect 
to  dwcn  and  superrise"  the  building,  and  that 
"the  pnse  of  this  eomi>etition  Is  the  award  of  a 
commission  to  design  and  supervise  the  erec- 
tion" of  the  building;  there  being  in  It  an  Invi- 
tation to  all  ardilteeta  "to  submit  drawings  In 
competition,"  with  statement  that  "all  draw- 
ings with  accompanying  description  •  *  • 
will  hare  fall  consideration";  that  ttte  adylce 
of  the  board  of  experts  Is  to  be  "on  the  relative 
merits  of  the  desinia  submitted";  that  the  ex- 
perts are  to  select ^those  eight  designs  which  in 
their  Judgment  are  best";  that  the  "selection  of 
designs  will  be  governed  by  the  merit  of  each 
design  as  a  whole";  that,  "the  designs  so  se- 
lected" being  reported  to  the  commissioners, 
they  shall  Select  ''one  of  the  said  designs  as  be- 
ing in  their  opinion  most  satisfactory";  that  *if 
by  reason  of  youth  or  Ineiqieiienoe,  or  for  any 
other  reasoti,  the  architect  dbosen  as  above 
provided  efaan.  In  the  judgment  of  the  commis- 
donera,  be  an  unsuitable  person  to  be  placed  in 
charge  of  this  woi^  be  shall,  at  the  request 
vt  ue  commiasioaers,  associate  with  himself 
in  die  performance  of  his  duties  an  avdiltect  who 
shall  be  acceptable  to  the  commissioners";  and 
ttiat  "Ae  aroiitect  so  appointed  shall  revise  his 
competitive  drawings  te  meet  the  future  require- 
ments of  the  comnussiooers,  and,  upon  the  oasis 
vC  these  revised  preliminary  drawings,  shall  pre- 
■are  fully  detailed  working  drawings  and  spedfl- 
cations  of  the  building,  and  shall  dnrlng  the 
oonstmction  supervise  the  work." 

8.  Architects  are  not  entitled  to  consldmtion 
in  idle  selection  of  a  plan  for  a  state  capitol 
where,  notwithstanding  a  statement  In  the  pro- 
gramme for  competition  of  the  amount  appropri- 
ated for  the  boiidiag,  and  that  the  provision  lim- 
iting the  cost  is  "mandatory,  and  will  be  strict- 
ly and  fally  observed  in  judging  the  designs," 
my  sntaiit  plans  for  a  onlTding,  the  cost  of 


which  would  exceed  the  appropriation,  unless 
the  materials  used  and  the  character  of  the 
workmanship  were  to  be  unworthy  of  the  capi- 
tol. 

4.  Commissioners  appointed  br  the  legislature 
to  erect  a  state  capitol  that  shall,  In  their  judg- 
ment,  l>e  adapted  to  the  *  *  *  use  of  the  gen- 
eral assembly,"  cannot  bind  themselves  so  as  to 
delegate  their  discretion  or  limit  their  final 
judgment,  in  the  selection  of  an  architect,  1^ 
provision  that  they  will  select  one  out  Of  eight 
whidi  experts  may  select  on  conaidawtion  of 
plans  submitted. 

5.  A  suit  to  compel  commissioners,  appointed 
by  the  legislature  to  erect  a  state  capitol,  to  se- 
lect In  a  certain  way  an  architect  therefor,  and 
to  avnird  prises  to  others,  being  virtually  against 
the  state,  cannot  be  maintained;  It  not  being 
(diarged  that  they  are  acting  against  the  law, 
but  against  private  rights  growing  out  of  their 
own  previous  action. 

Appeal  from  conrt  of  common  pleas,  Danphht 

county. 

Suit  by  Walter  Cope  and  others  against  Dan- 
id  H.  Hastings  and  others  for  niandatwy  in- 
junction. Bill  dlamlssed,  and  complainants  ap- 
peeL  Affirmed. 

Gowen,  Hood  &  Ingow^  O.  L.  Bailey,  Jr., 
and  John  O.  Johnson,  for  a^ieUanta.  Brown 
&  Hensd,  layman  D.  Gilbert,  John  H.  Wetsa, 
uid  Bobt.  SnodgnuB,  tor  is/p^ieeM. 

MITCHSLL,  J.  By  the  act  of  AprU  4, 189T 
(P.  L.  19),  the  respondents  were  amiralnted 
commissioners  to  erect  a  new  state  capitol  at 
Harrlsbnrg.  The  locatkm,  vpaa  or  near  the 
site  of  the  old  c^itol,  the  Odoulal  style  of 
architectore,  and  the  cost,  not  to  exceed 
fSGO.OOO,  vr&K  fixed  by  the  act,  and  were  man- 
datory npon  the  commissioners  and  every  one 
dealing  with  them.  Sov  to  a  lesser  extent,  was 
the  flr^Roof  character  ot  the  building;  but 
everything  else  was  left  to  the  discretion  of  the 
commissioners,  under  the  general  direction  that 
the  building  should,  "In  their  Judgment,  be 
adapted  to  the  preset  and  future  use  irf  the 
general  assembly,  its  offlcoa,  commltteee,  and 
employds."  The  cotnmlstioners  were  fm^her 
dh%cted,  "with  the  least  possible  delay,  to 
advise  with  and  employ  an  architect  and  adopt 
plans,"  etc.  Under  this  act  the  commissioners 
engaged  an  architect  to  assist  them  as  "pro* 
fMslonol  adviser,"  and  issued  what  has  been 
known  as  the  "Programme,"  under  which  this 
suit  arises.  Its  provisions  win  be  examined 
more  in  detail  hereafter.  For  the  present  H 
Is  enongh  to  say  that  three  disinterested  archi- 
tects were  selected  as  a  boord  of  experts,  to 
whom  an  plana  were  submitted  anonymously, 
with  the  assnrance  to  those  competing  that 
all  the  plana  submitted  would  have  full  con- 
dderatlon,  that  the  board  would  recommend 
dght  dMigns,  out  of  vMch  the  commlsslcmerB 
agreed  to  sdect  one  whose  authw  should  be 
BiH;iolnted  architect  "to  design  and  supervise 
the  erectloti"  of  the  bidldlng,  and  two  others 
whose  authors  should  receive  first  and  second 
medals,  reiq>ectlvdy.  The  programme  farther 
contained  daborato  pnnvlslona  for  the  compe- 
tition, the  srfectlan,  and  technical  details  oi 
the  requirements  of  the  building,  etc,  not  nec- 
essary for  us  to  dwell  upon.  IWrty  designs 
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ware  submitted,  oat  at  wlildi  tbe  board  of 
experts  selected  eigb^  vhldt  they  repoxteA  to 
the  commissioners  with  a  recommendatloQ  aSx 
to  their  reiatire  excellence.  Tbe  board  also  re- 
ported that,  "In  tbe  mattor  of  cost,  all  tbe  de- 
signs submitted  *  *  *  would  exceed  the  ap- 
ptoprlatitni,"  onless  tbe  materials  used  and 
tbe  character  of  tbe  workmanship  wwe  to  be 
unworthy  of  tbe  c&vlM  ct  the  commonwealth. 
Tbe  board  further  repcH^  that  two  of  tbe 
designs  submitted  had  been  exduded  fnun 
tbe  competition  for  Tlolation  ta  the  directions 
of  the  programme— one  bet&use  trees  woe 
shown  in  oae  <Kt  the  drawings,  and  the  other 
because  all  the  deratUma  in  the  drawing  were 
not  rendered  in  monotone.  Tbe  commissioners, 
upon  the  receipt  of  this  report,  and  also  ot 
comidiUnt  as  to  tbe  exdoslon  of  the  two  de- 
igns as.  aboTe  noted,  dlsainiroTed  the  action 
of  tbe  board  ot  exp«^  and,  by  resolution 
redting  tbe  focts,  cancded  and  set  aMde  the 
competition  mider  the  programme,  tndered  all 
tbe  designs  to  be  retomed  to  the  authors,  and 
invited  tbe  submiasioa  to  the  commisfdoners 
of  new  plans  by  all  tbe  competing  architects. 
On  this  action  of  the  commlssicners  the  com* 
^alnants  filed  the  presoit  blU,  averring  that 
tb^  bad  entered  the  competition  by  preparing 
and  submitting  plans  In  accordance  with  tbe 
progranmie,  and  "that  the  action  of  the  com- 
mistioneiB  In  thus  disregarding  tbe  obligations 
of  said  programme,  and  in  anmiBiDg  the  pro- 
Tlsloos  of  Che  same^  Is  a  vlidatlon  of  the  oUi- 
gatiMia  assumed  thereundK  by  the  oommlssioD- 
ers  to  your  onttors,  and  will  result  hi  de- 
priving your  orators  <a  the  importunity  of  se- 
curing one  (tf  the  prises  therdn  provided  for." 
This  Is  tbe  cause  of  action,  and  tbe  aver- 
ment of  damage,  in  the  comidainants*  own  Ian-, 
guage;  and  it  will  be  seen  at  once  that  It  Is 
radicaby  defective^  ia  setting  out,  at  most, 
nothing -farther  than  a  mere  cmtingent  right, 
without  tbe  avermeat  of  the  happening  of  tbe 
contingency  on  which  the  right  will  arise.  It 
asks  the  court  to  compel  tbe  oMnmlssloners 
to  award  the  prizes  to  three  of  the  eight  pre- 
ferred designs,  bnt  does  not  ssy  that  com- 
plainants' designs  were  among  the  ^ht  If 
tbe  reli&C  asked  were  granted,  there  is  nothing' 
to  show  that  oton^Inants  would  be  in  any 
way  benefited  by  it  Courts  of  equity  are  not 
set  in  motion  upon  ^>ecalative  contingencies. 
In  strict  practice,  tbwefore,  the  bill  diould  be 
dismissed,  on  this  ground  al<me.  But,  as  there 
sre  questions  ot  pabllc  Intorest  involved,  we 
prefer  to  consider  the.  case  further,  and.  If 
tbe  blU  is  otherwise  sustainable,  to  allow  an 
amendment  on  this  point,  especially  in  view  of 
the  pendency  of  another  Ull  by  a  different 
complainant.  In  which  tots  defect  does  not  oc* 
cur.  The  bin  and  c<m^lalnantB*  case  are 
based  on  the  view  that  the  programme  con- 
templates (miy  the  selectim  of  an  architect, 
and  not  a  plan.  It  is  admitted  that  the  selec- 
tion of  a  plan  most  rest  In  the  dlscreticni  of 
the  cmnmlsBloners,  but  It  is  argued  that  the 
cbi^ce  of  an  architect  was,  by  tbe  action  of 
ttie  commissioners  In  Issuing  the  programme. 


made  a  preliminary  gt^  aa  to  which  ttasy 
bound  thansdvee  to  abide  by  t3ie  repiHrt  of  tbe 
experts,  and  that  sudi  action  was  not  a  dde- 
gatim  <3t  discreUm  as  to  a  plan,  but  a'  mere 
means  of  inf  onnlng  themsdves  as  to  a  dass  of 
architects  from  whom  the  selection  could  best 
be  made. 

This  brings  us  to  ttie  examination  of  tiie 
programme,  and  it  must  be  conceded  that 
some  of  the  ex^resslDns  look  towards  the 
complainants'  view.  Thus,  ft  is  entitled 
"Programme  of  a  Competltlim  for  ISut  Selec- 
tion of  an  Ardritect  for  a  New  Gapltd  BoUd- 
Ing."  Section  6  of  part  1  states  that  "the 
object  of  the  commissioners  in  instituting 
this  competition  Is  to  sdect  and  appoint  an 
architect  to  design  and  supervise"  tbe  build- 
ing. Section  7  provides  that  "the  prise  of 
tills  competition  is  the  aw'atd  of  a  commis- 
sion to  design  and  supervise  the  erection"  of 
tbe  building;  and  sane  other  eipresdons 
tend  the  same  way,  though  less  strongly.  On 
the  other  bend,  by  section  1  of  part  1.  sJI 
American  architects  are  Invited  "to  submit 
drawings  in  competition";  by  section  4.  "on 
drawings  with  accompanying  description 
*  •  •  will  have  full  condderatlon'*;  by 
section  10,  the  advice  of  the  board  of  experte 
was  to  b6  "uj>on  tbe  relative  merlto  of  the 
designs  submitted";  by  various  sections  of 
part  2.  the  board  of  experts  are  to  select 
"those  dght  designs  which  in  theh:  Judg- 
ment are  best";  the  "selection  of  the  deigns 
will  be  governed  by  the  merit  of  each  design 
as  a  whde";  it  Is  "the  designs  so  selected" 
which  are  to  be  reported  to  tbe  commissitHi- 
ers,  who  are  then  to  select  "one  of  the  said 
designs  as  being  In  their  opinion  the  most 
satisfactory";  and  other  sections  bearing  In 
the  same  direction.  The  view  of  the  appd- 
lants  would  require  us  to  hold  that  these  re- 
iterated provisions  as  to  the  drawings  and 
plans  had  no  reference  to  the  merits  of  th^ 
plans  themselves,  as  means  of  obtaining  tbe 
best  building,  but  only  Intended  tbem  as  evi- 
dence from  which  to  Judge  of  tbe  ability  .of 
the  authors  as  architects,  and  left  the  sub- 
ject of  plans  for  t3ie  actual  building  entirely 
open  for  future  and  seitarate  consideration. 
That  the  elaborate  scheme,  so  advertised  as 
to  bring 'in  30  competitors  from  all  parts  of 
the  United  States,  each  preparing  24  large 
and  laborious  drawings,  should  be  intended 
only  as  a  preliminary  skirmish  for  the  ^ 
polntment  of  an  architect,  to  be  followed 
another  and  separate  contest  for  a  plan,  the 
thing  with  which  the  real  Interest  of  the 
state  Is  concerned,  ia  not  only  unusual  and 
startiing,  bnt  In  the  highest  degree  unbusi- 
nesslike. ITnder  It  the  author  of  the  best 
plan  ml^t  be  a  youth.  Just  through  his  pro- 
fessional studies,  of  great  artistic  ability,  but 
without  the  practical  experience  of  ever  hav- 
ing built  a  single  bouse.  Indeed,  the  pro- 
gramme Itself  for^ees  and  iffovldes  for  this 
very  contingency.  By  section  2i  of  ]^rt  2: 
"If  by  reason  of  youth  or  ine^wrience,  or 
for  any  other  reason,  the  architect  chosen  as 
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aboTe  provided  ■boll,  In  tho  Judgment  of  tbe 
commtMlonerg,  be  an  unsuitable  person  to  be 
fdaced  in  charge  of  this  work,  he  shall,  at  the 
request  of  the  conunlasloners,  associate  vith 
hlms^  In  the'  performance  of  his  datlea  an 
architect  who  ahall  be  acceptable  to  the  com- 
uilssioners,  and  each  associated  architect 
shall  be  paid  a  iwrtlon  of  the  fees,"  etc.  A 
constractlon  which  would  thus  seem  to  pro- 
TUe  a,  method  for  the  selection  of  an  archi- 
tect onl7,  and  then  at  the  same  time  provide 
In  e3q;>ress  terms  for  the  contingency  that  the 
method  might  lead  to  the  selection  of  an  un^ 
snltable  person,  so  obviously  stultlfles  the 
whole  programme  that  It  should  not  be  adopt* 
ed  unless  the  lai^oage  used  admits  of  no 
more  semlUe  constmctton.  There  Is  no 
compulsion  to  adopt  such  a  view.  On  the 
contrary,  it  Is  opposed  not  only  ijy  the  clauses 
already  cited,  but  also  by  the  whole  scope 
and  object  at  tbe  programme.  What  the 
state  wants  and  tbe  act  of  assemtdy  com- 
manded was  a  building.  That  was  the  aole 
object  in  view.  The  architect  and  the  plans 
are  only  means  to  that  end,  and  the  selec- 
tion of  the  arcUtect  la  not  the  first  step  In 
importance,  nor  necessarily  In  orAer  of  tlmew 
nils  is  already  shown  the  provision  for 
an  associated  arddtect.  But  the  adoptimi  of 
a  plan  as  wdl  as  the  selection  of  an  architect 
la  demonstrated  In  the  nest  section  (25): 
"The  architect  so  appointed  shall  then  revise 
his  competitive  drawii^  to  meet  the  further 
requirements  of  the  commlsslonns,  and,  upon 
the  basla  of  these  revised  preliminary  draw- 
ings, shall  prepare  fully  detailed  working 
drawings  and  spedflcatlons  of  the  legislative 
ImlhUng,  and  shall  during  Its  constractlon 
supervise  the  work,"  etc.  What  passible  pur- 
pose can  be  attributed  to  the  command  to 
prepare  "fully  detailed  working  drawings  and 
spedflcationfi"  according  to  his  plan,  and  to 
proceed  with  the  construction.  If  his  plan  has 
not  been  adopted?  Much  stress  was  laid,  in 
the  arguments  by  appellants,  upon  the  ex- 
pressions in  the  programme,  already  quoted, 
that  the  object  of  the  competition  was  to  se- 
lect an  architect  "to  design  and  snpervlse," 
etc.;  that  the  prize  was  a  commission  "to  de- 
sign and  snperrlse,"  etc.;  and  other  like  uses 
of  the  word  "design."  But  this  section  shows 
that  the  designing  meant  was  that  which 
was  done  for  tbe  competition,  and  not  after- 
wards. AD  difficulty  Is  avoided  by  this  con- 
struction. The  prize  is  truly  stated  as  a 
"commission  to  design  and  supervise"  the 
constrnctlon  of  the  building,  for  that  Is  the 
appointment  which  carries  with  it  the  very 
considerable  sum  of  5  per  cent  upon  the  cost 
of  the  building,— much  more,  probably,  than 
would  be  paid  for  the  design  alone.  The  best 
design  having  been  selected,  its  author  was 
to  be  the  architect,  not  to  make  a  new  de- 
sign, which  might  not  be  equal  to  his  first, 
and  not  to  supervise  the  building  on  another's 
plan,  but  on  his  own;  and  If,  notwithstanding 
the  merits  of  his  plan,  he  was  likely  to  fall 
short  in  practical  ability,  he  was  to  have  an 


associate.  TBia  vleir  does  away  with  fhe 
self-condemning  features  the  programme 
and  makes  It  sensible  and  consistent  through* 
out  The  plan  of  the  snccessfnl  architect 
was  to  be  revised,  and  this  was  the  real  ob- 
ject of  all  tbe  provisions  sought- to  be  con- 
strued as  looking  to  a  separate  selection  of 
architect  and  plan.  The  best  plan  was  to  be 
selected  and  adopted,  and  treated  as  evidence 
of  the  capacl^  of  the  architect  for  doing  the 
work,  but  the  adoption  waa  not  to  be  abso- 
lute in  either  aspect.  The  architect  might 
be  required  to  take  an  associate  of  more  ex- 
perience, and  his  plan  was  to  be  open  to  re- 
vision vpon  suggestions  the  commlsslou- 
etB.  The  incorporation  of  Ideas  from  other 
plans  vras  provided  for  in  section  8!^  yrith 
the  consent  of  the  authors,  and  upon  com- 
pensation. But,  with  an  associate  or  with- 
out one,  the  author  of  the  plan  oOeeteA  as 
best  was  to  be  the  architect  of  the  tmildUig; 
and.  with  revlsltHi  or  vritbont  it,  bis  plan  was 
the  one  to  be  pat  into  working  drawings  and 
constructed.  Considered  as  a  whoio,  and 
with  regard  to  Its  purpose  and  the  dicum- 
stances  of  Its  issue,  tbe  programme  does  not 
admit  of  any  other  rational  construction. 

We  come  now  to  tiie  action  of  the  board  of 
experts  and  of  the  commissioners.  As  al- 
ready said,  the  experts  reported  that  all  the 
plans  would  exceed  the  limit  of  the  appropria- 
tion, and  would  requhre  modification  the  nse 
ot  hiferlor  matulala  and  wcnfemanshlp.  They 
also  reported  that  tbey  had  Mt  constrained  to 
exclude  two  designs  tmn  tbe  competition,  "tar 
serious  vlolatlai  fst  clauses  well  defined  In  the 
programme,"  to  wit,  No.  15,  because  of  "tawes 
being  shown  on  the  elevation  at  one  sixty- 
fourth  scales"  and  No.  SO,  because  of  "ail  the 
elevations  and  sections  not  being  rendered  In 
monotone,  at  least  three  colors  being  used." 
This  action  by  a  board  of  professional  gentle* 
men  of  such  Ugh  character  and  Intelligence 
can  only  be  accounted  for  by  their  erroneous 
view  of  the  scope  of  liie  programme  as  limit- 
ing their  duties  to  the  selection  of  an  architect 
The  two  plans  excluded.  It  is  true,  vicriated  the 
plain  conditions  of  the  competition,  and  the 
authors  have  no  ground  of  complaint,  for  they 
were  bound  to  know  the  risk  of  departures 
from  the  programme.  But  the  violation  was 
ot  requirements  that  affected  only  the  draw- 
ings, and  did  not  touch  tbe  merits  of  the  de- 
signs, but  only  the  work  of  the  experts  In  esti- 
mating them  relatively  to  tbe  others.  When, 
tha^fwe,  tbe  experts  enforced  the  condltioos 
so  relentlessly  against  two  minor  offenders. 
It  was  not  to  be  expected  that  they  would 
overlook  violations  that  went  to  the  very  sub- 
stance of  the  plans  tbauselves.  Yet  each  of 
the  eight  recommended  exceeded  In  cost  the 
amount  of  the  appropriation,  and  this  was  the 
most  important  and  mandatory  requirement, 
not  only  of  the  programme,  but  of  the  statute 
itself.  It  is  no  answer  to  say  that  the  designs 
could  be  modified  to  bring  them  within  the 
necessary  limit.  Distinct  notice  was  given  In 
section  1  of  the  programme  of  the  amount  of 
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the  atiToprlatlon  available,  and,  "In  order  to 
permit  uniformity  in  estimating  the  probable 
actual  cost  of  the  building,"  the  preliminary 
expenses  of  the  competltitm,  to  be  deducted 
from  the  gross  ^propriatlou.  were  assumed  to 
be  ¥10,000.  And  In  the  supplement  to  the  pro- 
gramme It  was  again  erpUcltly  reiterated  that 
"the  provisions  limiting  the  cost  and  speclfy- 
]ng  the  areas  required  are  mandatory,  and  wM 
be  strictly  and  fully  obsorved  In  Judging  the 
deetgun."  The  nature  and  extent  of  modlQca- 
llon  necessary  to  produce  the  required  reduc- 
tion of  cost  are  peculiarly  matters  of  tech- 
nical knowledge,  ou  which,  however,  the  ex- 
perts gave  the  comiolssloners  no  assistance. 
And  if  modifications  were  permissible  at  all, 
prior  to  the  selection  of  a  design.  It  would  seem 
that  mere  corrections  of  the  drawings  should 
more  readily  be  allowed  than  modification  of 
the  substance  of  the  plans.  The  commisslon- 
ers  therefore  had  a  right  to  be  dissatisfied  with 
the  action  of  the  board  of  expols;  and  In  setr 
ting  aside  all  the  competitive  des^ns,  and 
reopening  the  whole  competition,  they  w^ 
not  only  within  their  powers,  but  were  doing 
merely  what  the  board  of  experts,  as  a  mat- 
ter of  strict  right,  should  have  advised. 

It  is  much  to  be  regretted  that  a  scheme 
BO  carefully  prepared  and  ao  well  intended 
should  result  In  failure.  Bat  the  reBponsibiUty 
does  not  rMt  upon  the  commissioners.  Pri- 
marily It  Is  the  fault  of  the  competing  archi- 
tects, who  disregarded  the  most  important  and 
mandatory  requirement  of  the  whole  scheme, 
which  even  the  commlBsionen  th«nselves 
were  not  at  liberty  to  depart  from;  and  sec- 
ondarily, in  a  lesser  degree,  of  the  board  of 
experts,  who  neither  enforced  the  cooditlons 
strictly  against  all  competitors,  nor  gave  the 
ooDUnlssIoners  the  necessary  Information  to 
mabte  ttaem  to  Judge  how  far  the  departures 
fRtm  the  piDgraoime  could  safely  be  acnsed 
and  T«neUed.  Tbese  views  necessarily  put  an 
end  to  all  claims  for  relief  under  this  bill,  but, 
as  some  other  points  of  Importance  hare  been 
argued,  we  proceed  to  notice  then,  alttaoogb 
briefly. 

The  comialBBlonen  are  Invested  by  the  statute 
with  a  dlscretton  on  tlie  subject-matter,  which 
cannot  be  oontroUed  or  reviewed  by  the  courts 
or  parted  with  by  tiie  commlaslonos  tlican> 
Mtves.  Tlie  law  Is  not  disputed  that  d^egated 
authority,  requiring  the  exordae  of  the  per- 
sonal ascretlGn  and  Judgment  <^  tlie  agent, 
cannot  be  ddegated  by  him.  We  think  it 
quite  clear  that  If  the  app^UanW  constmc- 
tlon  of  the  programme  should  be  adopted, 
and  the  commissioners  be  held  to  have  bound 
tiwmselves  to  limit  their  choice  of  an  archi- 
tect to  one  of  Che  authors  itf  tlie  eight  plans 
recommended  by  the  boud  of  experts,  It 
would  be  an  Illegal  delegation  of  their  dis- 
cretion. It  Is  nrged  that,  so  long  as  the  com- 
mliwUmers  retained  the  ultimate  right  and 
power  ot  selection,  they  might  take  any  steps 
they  thought  proper  to  secure  a  class  of  com- 
petent perscBis  from  wbrnn  to  sdect.  The  argu- 
ment is  flutirely  sound  so  long  as  It  la  applied 


to  the  voluntary  action  of  the  oommlaslonera. 
If  they  had  selected  one  of  the  class,  no  other 
outside  of  the  class  could  object  that  their  ac- 
tion was  illegal  by  reason  of  delegation  of  an- 
thorlty  to  select  the  class.  They  might  volun- 
tarily or  in  the  exercise  of  their  discretion  limit 
their  choice  to  one  of  eight,  chosen  by  others 
as  most  competent,  but  they  could  not  bind 
th»3ifielves  to  do  so.  The  discretion  which  was 
free  at  first  must  remain  free  to  the  last,  or 
up  to  the  time  of  final  Judgment  and  action. 

A  further  objection  to  the  biU  is  that  It  Is 
virtually  against  the  state.  The  defendants 
have  no  personal  Interests  In  the  matter.  They 
are  clothed  with  authority  as  agrats  of  the 
state,  and  their  acts  which  are  made  the 
basis  of  the  bill  are  done  virtue  of  their 
office  only.  Three  of  them,  a  majority,  are 
named  In  the  act  by  th^r  office  only.  lUbe 
building  is  upon  ground  of  the  state,  and  is  to 
be  built  and  paid  for  by  the  state.  An  lojunc- 
tlon  concerning  it  In  any  way  would  not  affect 
the  commissitmers  in  their  personal  capacities, 
bnt  only  as  the  officers  of  the  state,  and 
thzDugh  them  the  state  Its^.  It  Is  not  char- 
ged that  they  are  acting  against  the  law,  but 
against  private  rights  growing  oat  of  their 
own  previous  action.  The  state  cannot  be  In- 
terfered with  on  such  grounds. 

On  the  whole  case  our  coBcloslons  may  be 
summed  op  as  follows:  First.  Oomplalnanta 
have  shown  no  interest  hi  the  subject-matter 
entitling  them  to  relief.  Second.  By  the  bill 
and  the  attached  report  of  the  board  of  experts 
it  appears  that  complainants  violated  the 
terms  of  the  competition,  and  were  therefore 
not  entitled  to  be  considered  In  the  selection. 
Third.  That  the  action  of  the  commlssionws 
complained  of  was  not  Illegal,  but  was  Justifled 
under  the  terms  of  the  programme.  Foortli. 
That,  even  if  the  actltm  of  the  commissioners 
bad  been  In  disregard  of  the  programme,  th^ 
could  not  Wnd  themselTea  so  as  to  d^egate 
their  diacietitm  or  limit  thehr  final  Judgment 
Fifth,  That,  the  state  being  the  real  party  In 
interest  as  defendant,  and  Its  officers  not  being 
alleged  to  be  acting  In  vl<datlcm  of  the  law 
whit^  created  their  aatbority*  the  courts  are 
without  Jurisdiction  of  the  sidiject-matter.  De- 
cree affirmed. 

(itt  Pa.  St  tM> 

WARNER  V.  HASTINGS  el  al. 
(Supreme  Court  of  PenDSylvanla.   Nov.  10, 
1897.) 

Capftol  Couuission— Seleotiox  or  ABcniTicor— • 

INJUNCTIOS. 

It  is  no  gronnd  for  compelliQg  commission- 
ers, for  the  erection  of  a  state  capftol,  to  award 
prizes  for  best  plana  submitted,  that  they,  in 
Tiolation  of  the  conditioos  of  sabmiBSioD,  allow- 
ed comi^ainant's  designs  to  be  photographed 
and  pablished;  any  right  of  action  on  account 
thereof  being  against  uem  pmanallr  Cor  dam- 
ages. 

Appeal  from  court  of  common  pleas,  Lan- 
caster county. 

Suit  by  Warner  against  Danld  H.  Hastings 
and  others  for  mandatory  injunction.  BUI 
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dismissed,  and  'oompbUuttt  ■gprwli.  Af* 
flrmed. 

B.  Frank  KMhiotnon,  G«orge  Namnan,  and 
J<^  Q.  JobnsoD,  tor  an>eUant  Weiss -ft  GU^ 
bert,  Robert  Snodgrssi,  and  Brown  A  Hensel, 
for  oivpeUeefl. 

MITCHELL,  T.  Tbls  case  was  argued 
with  Cope  T,  Hastings  (opinion  filed  here- 
with) 38  Atl.  717,  and  differs  only  In  minor 
featuree.  That  hill  was  defectlTe  la  not 
showing  any  but  a  remote  and  contingent 
Interest  In  the  subject-matter.  This  one 
remedies  that  defect  by  the  averment  that 
complalnaDt's  plan  was  one  of  the  eight  fa- 
vorably recommended  by  the  board  of  ex- 
perts, and  was  In  fact  assigned  the  flrat 
place  In  the  choice  of  the  board.  For  the 
reasons  assigned  In  the  former  case,  the 
court  was  without  Jurisdiction  of  the  sub- 
ject-matter, and  In  the  present  case  there  Is, 
In  addition,  a  doubt  of  the  jurisdiction  over 
the  persons  of  the  respondents.  The  record 
Is  seut  up  in  rery  ragged  condition,  without 
any  original  papers  showing  the  service  on 
defendants,  and  wHhout  even  a  certtSed 
copy  of  the  docket  entries^  In  the  court  below. 
But,  as  printed  In  tbe  paper  book,  they  show 
an  Injunction  Issued  the  day  the  bill  was 
filed,  without  service  on  any  one.  It  was 
said  in  the  argnment  that  service  was  ac- 
cepted by  the  governor,  and  thereupon  the- 
court  ordered  service  on  the  other  respond- 
enta  ontslde  the  county.  The  authority  for 
such  order  may  be  questionable.  To  what 
extent  tbe  act  of  April  6, 1850  (P.  L.  387),  au- 
thorizes courts  of  equity  to  acquire  Juris- 
diction by  service  outside  tbe  county,  Is  not 
very  definitely  settled;  and  we  only  notice 
this  point  at  present  to  avoid  an  apparent 
precedent  for  such  practice. 

The  complainant  charges  that  the  respond- 
ents. In  violation  of  their  pledge.  In  consid- 
eration of  which  hlB  drawings  were  put  In 
competition,  allowed  his  design  to  be  tdioto* 
graphed  and  published,  whereby  he  lost  the 
advantage  of  his  skill  and  labor,  etc.  This  is 
a  separate  ground  of  complaint,  which  could 
not  be  remedied  by  the  Injunction  asked  for 
In  the  bllL  How  far  tbe  commissioners  by 
their  action  may  have  made  themselves  per- 
sonally liable  to  tbe  plaintiff  Is  a  question 
to  be  settled  at  law,  in  a  suit  based  on  this 
separate  cause  of  action.  The  dismissal  of 
the  present  bill  will  therefore  be  without 
prejudice  to  complainant's  rights,  if  any,  in 
such  an  action.  Decree  affirmed. 

<fT  w.  H.  my 

FIKB  T.  NEW  HAHP8HIRB  TRUST  00. 
GSnpremt  Court  ot  New  Hampshire.  BSShh 
borough.    July  28,  1892.) 
ZiuniumD  AHD  TmsATn  —  iNTBavEHsirai  with 

TiNAHT'S  PoSSBSSIOR — ISJUNCTtOK. 

A  lessee  of  a  part  of  an  eutire  block,  on  be- 
ing notified  to  quit,  admitted  that  his  leaM  was 
forfeited,  that  he  eoald  not  legally  hold  the 
proi>erty..  and  that  he  did  not  intend  to  oppose 
the  lessor  in  tearing  down  tbe  old  block  and 
Mlding  a  new  ona.  The  lessee  desired  to  -he 
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leimbuned  (or  the  expense  he  would  laenr  In  i*- 
moving  and  tbe  lessor  agreed  to  pay  bim  what 
was  right,  aud  afterwards  proceeded  to  tear  down 
the  block.  BM,  that  the  lessor  would  not  be 
enjoined  from  interfering  with  the  lessee's  pos- 
session, it  It  gave  a  bona  to  the  lessee  in  a  sofll- 
dent  amount,  condltloDed  to  pay  the  lessee  sudi 
sum  as  should  be  found  to  be  equitable. 
Ohase,  J.,  dlssenUng. 

BUI  by  Samuel  P.  Pike  against  the  New 
Hampshire  Trust  Company.  Case  dischar- 
ged. 

Bill  In  equity  for  an  Injunction  to  restrain 
the  defendants  from  Interfering  with  the 
^alntiflTs  possession  of  the  store  occupied  by 
him  in  the  Stark  Block,  In  Manchester. 
March  24,  1887,  John  Eennard  and  Joseph 
F.  Kennard  leased  to  the  plaintiff  the  store 
for  the  term  of  five  years  from  May  1,  1887. 
wlUi  the  privilege  of  renewing  tbe  same  for 
an  additional -term  of  five  years.  The  par- 
ties bound  themselves  In  the  lease  by  mutual 
covenants  as  to  peaceable  possession,  tbe 
payment  of  rent  monthly,  and  against  un- 
derletting, etc.  February  1.  1892,  tbe  Ken- 
nards  leased  the  Stark  Block  to  the  defend- 
auts  for  the  term  of  60  years,  "subject  to  the 
conditions  and  provisions  of  any  existing 
lease  heretofore  made  by  the  aaid  lessors." 
The  defendants  claimed  that  the  plalntlfTa 
lease  had  been  forfeited  by  his  failure  to 
perform  the  conditions  thereof.  February 
D,  1892,  the  plaintiff  asked  Upton,  the  presi- 
dent of  the  trust  company,  what  their  plans 
were.  He  was  informed  that  they  Intended  to 
rebuild  as  early  as  possible  In  the  spring. 
He  said  he  expected  to  stay  longer,  and  that 
it  was  too  bad  to  take  advantage  of  a  tech- 
nicality for  breaking  the  lease.  Upton  re- 
plied that  the  company  did  not  desire  to  do 
BO,  unless  It  was  necessary;  that  the  Ken- 
nards  told  blm  they  never  regarded  the  plain- 
tiff's lease  as  valid,  and  that  he  understood, 
when  the  company  took  their  lease,  that  the 
plaintiff's  lease  was  forfeited.  The  plaln- 
tlff  said  in  reply  that  he  was  a  business  man, 
and  knew  enough  to  understand  the  box  he 
was  in,  and  that  he  did  not  Intend  to  stand 
In  the  way  of  public  Im'prcvcmeniL  Upton 
asked  him  how  long  It  would  take  him  to 
get  out,  and  he  said  that  If  he  could  have  a 
year  he  thought  satisfactory  arrangements 
could  be  made.  Upton  said  It  was  Impossi- 
ble to  grant  so  long  a  ttme.  The  plaintiff 
asked  what  the  company  would  give  him  to 
get  out  in  less  time,  but  Upton  declined  to 
make  any  proposition.  They  then  talked 
about  several  places  where  tbe  plaintiff 
could  move  to,  and  examined  one  or  two 
places.  Early  In  March  the  plaintiff  com- 
plained to  Upton  of  the  shortness  of  the 
time  for  getting  out,  and  again  asked  what 
they  would  allow  him  for  moving.  Upton 
said  the  company  would  treat  him  fairly,— 
would  assist  him  in  the  expense  of  moving. 
But  this  was  not  satisfactory  to  him.  Feb- 
ruary 12th  the  defendants  served  notices  up- 
on all  the  occupants  In  the  block.  Including 
the  plainUff,  to  quit  AprU  1,  1882.  Upton 
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testified  that.  In  consequence  of  what  the 
plaintiff  Bald,  as  abore  related,  the  company, 
in  making  Its  preparations  to  rebuild,  acted 
upon  the  assumption  that  the  plaintiff  would 
move  out.  Before  the  bill  was  filed  in  this 
suit,  the  company  had  torn  down  a  large 
part  of  the  block,  and  had  made  plans  for, 
and  was  preparing  to  erect,  a  new  building 
on  the  leased  land.  The  court  found,  so  far 
as  It  Is  a  question  of  fact,  that  the  defend- 
ants could  not  reasonably  infer  from  what 
the  plaintiff  said  or  did  during  his  interviews 
with  Upton  that  he  intended  to  vacate  with* 
out  some  arrangement  being  made  with  the 
defendants  satisfactory  to  himself,  and  that 
he  is  not  estopped  to  set  up  his  lease  against 
them.  Upon  the  filing  of  the  bill  a  tempo- 
rary Injunction  was  granted. 

Charles  H.  Burns,  for  plaintiff.  Oliver  O. 
Branch  and  James  F.  Brlggs,  fot  defendants. 

PEE  CURIAM.i  The  plaintiff,  In  effect, 
admitted  that  his  lease  was  forfeited,  that 
he  could  not  legally  hold  the  defendants* 
property  under  it,  and  that  be  did  not  intend 
to  oppose  them  In  tearing  down  the  old  block 
and  building  a  new  one.  He  desired  to  be 
reimbursed  for  the  expense  and  loss  he 
would  incur  In  removing,  and  the  defendants 
agreed  to  pay  him  what  was  equitable  and 
right  Thereupon  they  proceeded  to  tear 
down  the  block,  and  to  inflict  Irreparable 
damage  upon  themselves,  if  he  is  allowed 
to  deny  the  truth  of  his  admissions.  But 
tals  and  their  understanding  was  that  he 
would  not  yield  to  their  legal  right,  and  leave 
the  premises,  without' an  equitable  adjust- 
ment of  bis  claim  for  remuneration.  Dur- 
ing the  time  required  for  an  adjustment  of 
hla  claim,  the  full  and  complete  protection 
of  hla  rights  does  not,  In  equity,  make  it  nec- 
essary that  the  defendants  should  suffer 
great  and  Irreparable  damage  by  being  de- 
prived of  the  possession  of  a  part  of  their 
block.  This  Is  not  an  action  at  law.  The 
plalntlfTs  prayer  for  equitable  relief  can- 
not be  granted,  exc^t  on  condition  that  he 
shall  do  what  equity  reqnires  noder  the  cir- 
camstancei.  l%ougb  the  court  found  as  a 
fact  at  the  trial  that  he  Is  not  estopped  to 
claim  under  his  lease,  yet  It  is  matter  of  law 
that  be  Is  estopped  to  ask  equitable  relief 
without  doing  what.  In  equity,  he  ought  to 
do;  and  equity  requires  him  to  do  what  be 
gave  the  defendants  to  understand  he  would 
do.  He  must,  ther^ore,  vacate  the  prem- 
ises, upon  an  adjustment  of  bis  claim  that 
the  defendants  pay  him  what  equity  requires 
to  remunerate  him  for  the  loss  to  be  incurred 
by  his  removal.  This  result  may  be  effect- 
ively accomplished  by  an  order  that  the 
temporary  Injunction  be  dissolved  upon  the 
filing  of  a  bond  by  the  defendants  running 
to  the  plaintiff.  In  a  sufficient  amount,  con- 
ditioned to  pay  the  plaintiff  such  sum  as 
shall  be  found  to  I>e  equitable.  Whatever 


1  See  footnote,  36  Atl.  607. 


might  be  the  result  at  law,  equity  will  not 
inflict  upon  the  defendants  the  gross  Injus- 
tice wblcli  the  plaintiff  asks.  Case  dischar- 
ged. 

SMITH,  J.,  did  not  sit  CHASB*  J.,  dis- 
sented.   The  others  concurred. 


{«r  H.  H.tlt) 

BEAN  et  al.  v.  FITZPATRICK. 
(Supreme  Court  of  New  Hampshire.  Hills- 
boroogh.    July  29, 1892.) 
Contracts— Action  fok  Bkeacb  —  Whsn  Lies. 

Where  a.  contract  provided  that  plaintitEs 
should  use  defendant's  office,  and  print  a  paper 
published  by  them  on  defendant's  press,  and  with 
hia  type,  etc.,  on  payment  of  s  specilied  sum 
weelilj,  and  defendant  agreed  to  furnish  fad  for 
the  boiler,  and  a  hand  to  run  the  boiler  and 
press,  he  was  not  liable  to  plalatlffs  for  refusal 
to  furnish  the  same  on  their  failore  to  pay  as 
agreed. 

Action  by  Bmexy  O.  Bean  and  another 
against  caiaries  U  FltspatrtdE.  Judgment 
for  defendant 

Case,  for  depriving  the  plaintiffs  of  the  use  of 
a  printing  office.  Facts  found  by  the  court: 
In  8epteml}er.  1880,  the  parties  entered  Into  a 
contract  by  which  the  plaintiffs  were  to  have 
the  right  to  print  a  paper,  of  which  they  were 
the  publishers,  in  the  defendant's  printing  of- 
fice. They  were  to  have  the  use  of  the  press, 
engine,  boiler,  and  types,  and  the  pnvll^  of 
occupying  the  editorial  room.  The  defend- 
ant was  to  furnish  fuel  for  the  hoUee,  and  a 
hand  to  run  the  trailer  and  press.  The  plain- 
tiffs agreed  to  pay  the  defendant  $2  per  we^ 
for  the  press  work,  including  use  of  press, 
boiler,  and  engine,  and  $3.50  per  week  for  use 
of  the  office,  type,  and  oth«-  printing  mate- 
rial. The  plaintiffs  soon  became  delinquent  In 
their  payments,  and  on  November  »th  the  de- 
fendant demanded  of  the  plaintiffs  immediate 
payment  of  the  amount  then  due.  Upon  the 
plaintiffs'  neglect  to  comply  with  the  demand, 
the  defendant  notified  them  that  be  should 
not  furnish  them  with  power.  In  the  evening 
the  plaintiffs  started  a  fire  under  the  hollar, 
and  were  preparing  to  print  their  paper  them- 
selves, when  the  defendant  turned  down  the 
gaslights,  opened  the  boiler  door,  and  told  the 
plaintiffs  they  could  not  print  their  paper  there 
unless  they  paid  up.  Thereupon  the  plaintiffs 
left  the  office. 

WlUIam  Uttie,  for  philnttflB.   Charles  A. 

O'Connor,  for  defmdant 

PER  CURIAM.1  The  plaintiffs  ccmtond  that 
they  were  tenants  of  the  defendant  and  that 
they  could  not  be  ejected,  or  derived  of  the  oc- 
cupancy  of  the  printing  office,  because  the  de- 
fendant had  not  given  them  notice  to  quit 
Whether  tbey  were  taiants  entitied  to  notice, 
we  need  not  inquire,  as  tbey  woe  not  evicted 
or  deprived  of  the  occupancy.  The  defendant 
merely  refused  to  perform  the  executory  con- 

>  See  footnote  36  Atl.  607. 
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tract  on  hla  part,  and  be  waa  justified  In  hla  »• 
f oaal  by  the  plalntiffB*  rlol^tlon  of  the  contract 
In  regard  to  payment  Hie  deCendant  was  to 
furnish  fuel  for  the  boiler,  and  a  hand  to  run 
the  boiler  and  press.  This  he  properly  refused 
to  do,  and  the  contract  did  not  provide  that 
the  plaintiffs  might  do  It  Turning  down  the 
gas  was  a  reasonable  mode  of  prerentlng  the 
plaintiffs'  running  the  boiler  and  press,  which 
they  had  no  right  to  run.  Judgment  for  the  de- 
fendant 


The  others  ooncmv 


SMITH,  did  not  alt 
red. 


(«9  N.  H.  144) 

LAVOIB  T.  BURKE, 

ROWE  et  al.  t.  SAME. 

(Supreme  Coart  at  New  Hampahlte.  BodUng- 
ham.   Jolr  80, 1807.) 
LiBRS— tBrickmakiro— Phopbrtt  ArriEOTBD. 

Under  Pub.  St.  c.  141,  S  11>  providing  that 
any  person  who  performs  labor  or  furnishes  ma- 
teriala  for  makiog  brick,  through  a  contract  with 
the  owner  thereof,  shall  have  a  lien  "upon  the 
kiln  containing  sudi  brick,"  a  general  lien  attadi- 
ea  to  all  the  itUns  apon  which  the  lat>or  was  pe^ 
formed,  or  »ny  part  of  the  materials  waa  fur- 
niahed. 

Bxceptione  from  Rockingham  cotmty. 

Sqiexate  acUou  In  aasunipalt  by  one  lAvoto 
and  by  one  Rowe  and  another  against  one 
Bnrke  and  oOum.  Vttm  Judgments  In  fRTor 
of  ptalntifflB,  defendants  assignee  In  JmnlTOiCT 
and  certain  attaching  creditors  bring  excep- 
tions.  Eacceptlons  orerroled. 

Assumpsit,— the  first  case  for  labor,  and  the 
second  for  materials.  Faots  found  by  the 
conrt:  Lavole  worked  for  the  def«idant  In 
making  brick  from  the  beginning  of  the  brlck- 
moldng  season  of  1896  (in  April)  nndl  the  de- 
fendant stopped  doing  business  (the  latter  part 
of  September),  under  a  contract  with  the  de- 
fendant, who  was  the  owner  of  the  brick,  by 
which  he  was  to  work  during  the  season  at  an 
agreed  price  per  month.  Rowe  &  Dearborn, 
the  plaintiffs  In  the  second  action,  furnished 
wood  to  the  defendant,  under  a  contract  made 
with  him  before  February  IS,  1896,  by  which 
they  were  to  d^ver  from  time  to  time,  upon 
request,  all  the  wood  there  was  upon  certain 
lots  of  land,  at  an  agreed  price  per  cord,  but 
no  time  of  payment  was  fixed.  Others  per- 
formed  labor  and  furnished  materials  upon 
similar  contracts.  The  yard  where  the  Ijrick 
were  made  was  of  sufficient  size  to  furnish 
room  for  10  kilns  at  a  time.  Sixteen  kilns 
were  burned,  and  other  brick  were  ready,  or 
nearly  ,ready,  for  burning.  The  brick  of  sev- 
eral kilns  w^  in  process  of  manufacture  at  the 
same  time.'  Lavole's  lalwr  was  not  confined 
to  ttiose  that  wmt  Into  any  parQcular  kiln, 
but  waa  performed  upon  brick  indiscriminate- 
ly, some  of  which  went  into  each  of  the  16 
kilns,  and  some  were  nnbumed.  The  wood 
famished  by  Rowe  &  Dearborn  waa  used  in 
bnming  brick  In  the  defendant's  yard,  bbt  It 


Is  Impossible  to  say  how  many,  or  whl(^  of 
the  kUns.  It  la  also  Impossible  to  assign  to 
each  kiln  the  labor  performed  In  making  its 
brick.  The  defendant  failed  September '  29, 
1886;  and  the  brick  then  in  the  yard,  consist- 
ing of  six  full  kilns,  two  parts  of  kilns,  and 
the  unbumed  brick,  were  attached  by  credit- 
ors. These  brick  were  all  made  after  July 
%th;  those  made  prit^  to  that  time  having 
all  been  sold  and  removed.  The  plaintiffs  and 
others  claim  liens  for  their  labor  and  mate- 
rials, and  made  attachment  to  secure  the 
same  within  the  prracribed  time.  Ttiere  was 
due  Lavoie  9136.33,  of  which  only  f 102.72  was 
for  labor  performed  after  Sept^nber  25th,  and 
there  was  due  Rowe  &  Dearborn  $1,438.88,  of 
which  only  ^27.63  was  for  wood  used  after 
Septemb^  2&th.  Judgment  was  ordered  for 
each  for  the  full  amount  claimed,  subject  to 
exception  by  the  defendant's  assignee  In  Inabl- 
vency.  and  by  attaching  creditors,  who  con- 
tended that  Lavole's  Judgment  should  be  fw 
1102.72.  and  that  Oie  Judgment  In  Rowe  & 
Dearborn's  action  should  be  for  the  defendant 

Drury  ft  Peaslee  and  A.  EL  Bolsvert,  for 
plaintiffs.  G.  K.  Bartlett  for  assignee  In  in- 
solvency. A.  O.  Fnller  and  J.  S.  H.  Frink, 
for  attaching  creditors. 

BLODGETT,  J.  The  statute  {Pub.  St  c 
141,  §  11)  upon  which  the  [daintlffs'  actioua 
are  founded,  and  by  which  any  p»tK>n  who. 
performs  labor  or  furnishes  materials  for  mak- 
ing brick,  through  a  contract  with  the  owner 
thereof,  Is  given  a  lien  "upon  the  kiln  con- 
taining such  brick,"  was  obviously  designed 
to  give  to  laborers  and  material  men  a  lien 
upon  the  pn^rty  into  which  the  labor  and 
materials  have  gone;  and  as  such  it  is  not  only 
to  be  construed  liberally,  so  as  to  afford  the 
protection  and  security  Intended  by  the  legis- 
lature, but  ss  a  part  of  the  general  Hen  law 
of  the  state,  it  Is  to  be  given  such  an  exposi- 
tion aa  has  been  given  to  other  sections,  all  of 
which  are  to  be  taken  together  as  one  system, 
and  construed  consistently  with,  and  by  a 
mutual  reference  to,  each  other,  as  well  as 
with  the  appar^it  Intent  of  the  lawmakers, 
and  the  language  of  its  expression.  Assum- 
ing the  wood  was  contracted  for  the  use  to 
which  it  was  applied,  the  application  of  the 
foregoing  well-settled  rules  Is  adverse  to  both 
of  the  d^endant's  contentions,  and  brings  the 
case  within  the  prindpte  and  reasoning  of  the 
decision  &  Bean  t.  Brown,  54  N.  H.  895, 
which  was  a  suit  to  enfime  a  lumberman's 
lien  for  a  balance  due  for  drawing  a  lot  of 
lumber  at  the  contract  price  of  $2.50  per  1,000, 
and  which  involved  the  construction  of  the  stat- 
ute enacting  that  "any  person  who  labors  at 
cutting,  hauling  or  drawing  wood,  bark,  logs  or 
lumber  shall  have  alien  theretm  for  his  personal 
services."  Oen.  St  c.  125,  i  14.  Among  other 
defenses,  It  was  contended  by  the  defendant 
that  the  plaintiff  bad  a  special  lien  on  each  1,000 
feet  of  the  lumber,  for  the  contract  price  of 
drawing  It,  and  not  a  general  lien  on  the  whole 
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tot  tm  the  amoant  of  tbe  unpaid  balance. 
lUa  cootentioD  was  not  sustained,  the  court 
saying:  "The  statutes  creating  this  lien  must 
iiave  a  reasonable  construction,  and  the  con- 
struction contended  for  by  the  defendant 
would  be  most  unreasonable.  It  would  re- 
qnhre  the  laborer  to  preserre  for  sixty  days 
the  Identity  of  each  thoosand  feet,  although 
the  lumber  was  In  possession  of  another.  It 
would  involve  endless  care,  perplexity,  uncer- 
tainty,  disputes,  and  litigation.  In  fact,  It 
would  be  wellnlgh  or  quite  impossible  to  keep 
each  thousand  feet  distinct  and  separate. 
Snch  a  construction  would  practically  annni 
the  statute.  We  entertain  no  doubt  that  the 
legislature  Intended  to  give  the  person  cutting 
or  drawing  lumber  a  lien  on  the  whole  quan- 
tity drawn,  for  his  personal  services."  Hie 
cmtatroctlon  given  In  Bean  t.  Brown  has  since 
been  approved  and  followed  to  Calef  v.  Brln- 
ley,  58  N.  H.  90,  Hill  V.  Callahan,  Id.  497, 
Hale  V.  Brown,  59  N.  H.  651,  and  Pike  v. 
Scott,  60  N.  H.  471;  and  when  applied  to.  the 
facta  of  tbe  present  case,  in  connection  with 
the  general  statutory  provision  that  "words 
Importing  the  singular  number  may  extend  and 
be  applied  to  several  persons  or  tilings"  (Pub. 
St  a  2,  i  3),  It  gives  to  the  plaintiffs  a  general 
lien  which  attaches  to  all  the  kilns  upon  which 
the'  labor  was  performed,  or  any  part  of  the 
materials  furnished,  and  consequently  makes 
the  division  of  time  before  and  after  July  26tfa 
«f  no  importance^   Bxceptknu  ovemiled. 


CHASE, 
curred. 


did  not  Bit  The  othen  ooo- 


m  M.  H,  UO) 

PEBBBAUI/r  T.  SHAW  et  tL 
(Supreme  Court  of  New  Hampshire,  Merri- 
mack.  July  SO,  1887.) 
Bbiokmakkh*8  Lian. 
One  who  furnishes  board  to  enq>loy£s  of  a 
brick  m&nufitctorer,  under  a  contract  with  tlie 
latter,  does  not  perform  labor  or  furnish  materi- 
als for  making  the  Mck,  within  Pub.  St  c.  141, 
f  U,  providing  that  if  a  person,  by  himself  or 
others,  perform  labor  or  furnish  materials  Cot 
making  orick  by  virtue  of  a  contract  with  the 
owner,  he  shall  have  a  tlen,  etc. 

Action  of  asBumpsit  by  Mederic  Ferreaott 
against  Shaw  &  Wblttemore.  Heard  on  an 
agreed  statement  of  facts.   Case  discharged. 

The  defendants  owned  and  operated  a  brick* 
yard  in  FembrcAe  from  April  29  to  Augnst  20, 
189(k  August  28,  1895,  they  we&  decreed 
insolvMit  The  plaintiff,  under  a  contract 
with  the  defendants,  boarded  their  workmen 
to  the  amount  of  ¥1.467.26,  for  which  amount 
he  claims  a  Iten  upon  the  brick  made  that 
season,  and  tnings  this  action  to  enforce  such 
lien. 

D.  B.  Donovan,  for  plaintiff.  A.  V.  Bur^ 
bank  and  Albln,  Martin  ft  Howe,  tw  defend- 
ants. 

BLODGETT,  J.  "If  a  person  shall,  by  hhn- 
self  or  others,  perform  labor  or  famish  mate- 


rials to  the  amount  tiC  fifteen  dollars  or  more 
for  making  brick,  by  virtue  of  a  contract  with 
tbe  owner  thereof,  he  shall  have  a  lien  upon 
the  kiln  containing  Bucb  brick  tor  snch  labor 
or  materials."  Pub.  St  c.  141, 1 11.  The  leg- 
islative purpose  in  the  enactment  of  this  stat- 
ute evidently  was  to  protect  the  laborer  who 
performs  manual  work  In  making  the  brick, 
and  the  person  who  famishes  materials  which 
are  osed  therefor;  and  snch,  also.  Is  the  rea- 
sonable import  of  tbe  language  employed.  In 
its  common  and  ordinary  stgniflcation.  As- 
suming the  correctness  of  this  Interpretation, 
the  plaintiff  fails  to  make  a  case  ^rhlch  end* 
ties  him  to  the  remedial  advantages  of  the 
statute.  At  most,  the  board  furnished  by  b'm 
contributed  only  In  an  iudlr^  manner  to  the 
staking  of  tbe  brick.  He  neither  performed 
labor  nor  furnished  materials  within  the  stat- 
utory contemplation,  which  limits  the  lien  to 
such  labor  performed  and  materials  furnished 
as  enter  Into,  and  become  a  part  ot  the  brick. 
See  Bradford  v.  Lumber  Co.,  80  Wis.  BU,  4H 
N.  W.  HOB;  Williams  v.  Coal  Co.,  25  Or.  426, 
431,  432,  36  Pac  159;  McCormlck  T.  Water 
Co..  40  Cal.  185;  Dudley  v.  Railway  Co.,  65 
Mich.  655,  32  N.  W.  884;  Central  Trust  Co. 
V.  Texas  &  St  L.  By.  Co.,  27  Fed.  178;  Gor- 
don Hardware  Co.  v.  San  Fi'andsco  &  S.  B. 
Co.  (Cal.)  22  Fac.  406.  To  give  to  the  stat- 
ute the  elastic  power  claimed  for  It  by  the 
plaintiff  would  require  an  unnatural  and 
strained  construction,  which,  if  carried  to  its 
logical  conclusion,  would  extend  the  lien  In- 
definitely to  every  one  who,  by  virtue  of  a 
contract  with  the  owner,  contribiUes,  how- 
ever remotely,  to  the  making  of  brick,  by  any 
kind  of  services  rendered  or  supines  furnish- 
ed to  tbe  workmen  which  aid  them  in  any  de- 
gree to  perform  the  labor.  The  obvious  re- 
sult of  such  a  construction  would  be  intermina- 
ble litigation  and  confusion  of  liens,  as  well 
as  materially  subversive  of  tbe  general  prin- 
ciple upon  which  all  lien  laws  of  this  char- 
acter proceed,  which  Is  that  those  who  have 
directly  contributed  by  their  labor,  <x  by  f  nr- 
nlsblng  materials,  are  entitled  to  a  Uen  upon 
tbe  property  into  which  tbe  labor  and  mate- 
rials have  gone,  and  to  that  extent  added  to 
Its  value.  Authorities  supra;  Davis  t.  Ai- 
vord.  94  U.  S.  545;  16  Am.  &  Eng.  Bnc  Law, 
40,  note.  There  Is  no  other  solid  or  distinct 
ground  iqton  which  to  stand.  The  plaintiff 
has  not  a  Uen  on  tbe  brick  attached.  Case 
discharged.  All  concurred. 


(«  H.  B.  l») 

GOnSINS  T.  OETT  07  ICANOHBSTBB. 

(Supreme  Court  of  New  Hampahiie.  Slla- 
bonngh.    July  28, 18^) 

OrnoBBS  sa  Faoto— Firshak— Bisn  fo  Oo» 

PSNBATIOH. 

A  city  fireman  Is  not  dlsenttfled  to  eompen- 
satlon  for  sarrices  rendered  beeanse  of  dwect 
In  manner  of  his  appointment.  In  tbe  absence 
of  objection  to  his  serrlcea  by  fiw  city,  and  ot 
any  other  rightful  daimsnt 
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Actloo  by  CSiarles  S.  Ooiuliis  against  the  dty 
of  lAmcbeBter  to  recover  for  Berrtoes  rendered 
u  m  flrranaii.  Judgment  for  plalntlg. 

Facts  agreed.  In  Febroary,  1800,  the  plalA- 
tlff  was  ^pointed  &  fireman  Iqr  the  tward  of 
nuTW  and  aldramen  of  Manchester,  upon  the 
written  presentation  ctf  the  board  of  fire  engl- 
tieen^  as  provided  hj  the  ordinances  of  tbe  city, 
and  served  as  snch  In  good  faith  during  tbe 
ytax  next  ensuing,  wlthont  ohjectlon  by  the 
defendant.  At  the  time  of  his  appointment  be 
was  a  member  of  tbe  common  council  of  the 
dty. 

Bombam,  Brown  &  Warren,  for  plaintiff. 
Edwin  F.  Jones,  for  defendant 

1^  CUBIAMA  Whetber  the  board  of  may- 
or  and  aldermoi  of  Manchester  could  legally 
appoint  the  fli-emen  upon  the  presentation  or 
nomination  of  the  board  of  fire  engineers,  need 
not  be  decided.  See  Gen.  Iaws,  c.  106,  |  13; 
Attorney  General  t.  Lowell,  07  N.  H.  — ,  38 
AtL  2TO.  If  they  were  authorized  to  exercise 
that  power.  It  Is  clalm«d  that  tbe  plalntiCTs 
title  Is  defective,  because  It  Is  provided  In  sec- 
tion 2,  c.  48,  Gen.  Laws,  that  "no  person  sball 
be  elected  the  city  councils,  or  appointed  by 
the  mayor  and  aldermen,  to  any  office  of  profit, 
who  at  the  time  of  such  election  or  appointment 
la  a  member  of  the  board  of  aldermen  or  com- 
mon GOundL"  But,  whatever  defect  there  may 
be  In  his  appointment,  he  was  a  fireman  de 
facto  (TeweU  v.  Gilbert,  Qi  N.  H.  13,  5  AtL  80), 
and  the  defoidant  has  had  tbe  benefit  of  his 
services  as  such.  If  a  city  ordinance  bad  en- 
acted that  carpenters  and  tnlcklayera  employed 
la  the  construction  of  the  buildings  of  tbe  fire 
department  should  be  appelated  by  the  mayor 
and  aldermen,  on  tbe  written  presentation  at 
the  fire  engineers,  and  an  official  character  bad 
been  given  to  their  employment  by  the  legisla- 
tive power  of  the  city  and  state,  and  the  plain- 
tiff, being  a  bricklayer,  and  a  member  of  tbe 
common  council,  bad  been  formally  presented 
to  and  appointed  by  the  mayor  and  alderm^ 
to  the  office  of  bricklayer  In  the  construction  of 
buildings  of  tbe  fire  department,  and  In  that 
rapacity  bad  laid  brick  for  a  year,  could  the 
dty  receive  the  benefits  of  bis  labor,  and  with- 
hold his  wages,  because  he  and  all  other  In- 
habitants of  tbe  city  happened  to  be  ignorant 
of  that  flaw  In  bis  official  title,  until  it  was 
accidentally  discovered  after  tbe  work  was 
done?  On  what  legal  ground  can  tbe  brick- 
layer's case  be  tak«i  out  of  the  operation  of  the 
rule  adopted  in  Britton  v.  Turner,  6  N.  H. 
481,  and  the  rule  of  all  the  books,  that,  when 
municipal  or  other  corporations  or  unincor- 
porated persons  whose  business  is  managed 
by  an  agent  receive  money  hired,  materials 
bought,  or  tbe  benefit  of  labor  performed,  they 
cannot  keep  the  benefit  received,  and  refuse  to 
pay  for  It,  on  account  of  a  legal  defect  In  the 
proceedingeV  Under  what  exception  to  that 
rule  can  the  bricklayer  be  deprived  of  hla 
wages?  He  has  held  tiie  oflke  de  facto,  and 

1  See  footnote.  36  Ati.  007. 


perf(»ined  its  duties.  How  can  tbe  service  of 
such  an  officer  be  distinguished,  so  far  as  his 
right  to  payment  therefor  Is  concerned,  from 
the  same  service  rendered  by  a  workman  hold- 
ing no  office?  It  is  said  of  a  merdy  de  facto 
officer,  suing  for  compensation,  that  he  can  rely 
on  nothing  but  his  official  title,  and  that  a 
defective  title  la  no  title;  that,  though  his 
acta  are  valid  as  to  third  parsons,  be  cannot 
acquire  rights  based  on  his  deflectlTe  title 
(Dill.  Hun.  Corp.  |  SS6,  note;  Hechem,  Fob. 
Off.  U  331-333):  that  he  pnta  in  lasne  bla  ttUe 
to  tbe  office,  and  must  stand  or  faD  Iqr  the 
finding  thereon  (Matthews  v.  Ooplah  Co.,  53 
Mis8.71S);  that  his  position  18  Ilka  that  of  one 
who  takea  posocsolon  land,  claiming  the  ti- 
tle, which  la  m  anothor  (Mf^eld  t.  Moore, 
D3  XIL  428).  These  reasons  apply  when  the 
plaintiff  bolda  an  office  knowing  tSiat  be  la  a 
nsnzper,  and  liuU  the  (rfBce  b^imi  to  another, 
who  dalms  It;  aa  in  Mediam  Board,  46  N. 
J.  lAw,  376,  where  tbe  plahitlff,  with  foil 
knowledge  that  the  office  bdonged  to  one  who 
was  la  pofBeaaion,  forcibly  ejected  htei,  and 
kept  blm  ont,  until  tbe  plalntltt.  aa  a  trevaas- 
er  and  usurper,  was  removed  &  legal  Judg- 
ment Mayfl^  T.  Moore,  sopm,  waa  aa* 
sumpalt  for  money  had  and  received  for  fees 
received  by  tte  defendant,  and  it  was  hdd 
that,  aa  tiie  action  was  an  equitable  one^  the 
plaintiff,  being  entitled  to  money  received  by 
the  detfendhnt  wbldi  in  equity  and  good  ctm- 
sciMice  bekn^ed  to  tbe  plaintiff,  could  recover 
as  on  a  bni  in  equity  for  an  account;  that  tbe 
defmdant  should  account  tot  the  fees  and 
em(riument8  of  the  office  received  by  him,  after 
deducting  reasonable  expenses  In  earning  them, 
and  that  a  dlfforent  rule  would  have  been 
applied  If  he  had  Intruded  without  pretenae  of 
legal  right  In  McCue  Wapdlo  Oa,  66 
Iowa,  686,  10  N.  W.  348,  tt  was  said:  rrhe 
case  of  a  de  fiuito  officer  is  not  unlike  that  of 
one  in  posseaston  of  land  without  right  or  title. 
He  must  account  to  the  peraon  holding  the  tl- 
tie  for  the  reota  and  prtHltB."  In  that  case 
the  de  fketo  officer  was  in  law  the  deputy  of 
the  officer  de  jure,  and  might  be  entitled  to  com- 
pensation as  audi  thnn  tbe  lattw.  But  tUere 
is  no  almllarlfy  between  the  oflldal  whose  o^ 
fice  la  not  dataned  by  any  other  peraon  and  the 
occiqiant  ct  land  under  a  disputed  ttUe.  Ac- 
counting for  rents  and  profits  to  the  landown- 
er in  the  caae  of  a  disputed  land  title  would  be 
wholly  unlike  Manchester's  keeping  the  wages 
earned  by  Uie  {dabitlff,  whm  tiioee  wages 
were  claimed  by  no  other  person.  There  is  no 
sound  dlsHnetlon  between  service  rendered  ij 
an  official  layer  of  brides  and  an  official  ex- 
tinguisher of  Area,  am  lattn  Is  aa  equitably 
entitled  to  his  wages  as  If  all  the  property  pro- 
tected hy  blm  fftun  Are  bad  belonged  to  the 
dty.  Whatever  defect  thoe  was  In  bla  of- 
fldal  title,  hiB  aervlee  aa  fireman  does  not  com« 
within  any  exception  to  tbe  d9ctrlne  of  Brit* 
ton  V.  rromer.  Jn^pnent  fbr  tbe  plaintiff. 

CHASER  J.,  did  not  alt  The  others  oo» 
cbrred. 
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(•  H.  H,  W) 

FBLKER      UOWRT  et  aL 
(Siqnemfl  Court  of  New  Hampshire.  Strafford. 
July  80,  1897.) 

UOBTOAOES— SlLI  OV  EQUITY  OT  BsDaHPTIOir— 

Pi  TMBSr— ASSIO  N  M  ENT— MISTAKB— 

,        Eqi'itablb  Relief. 

1,  A  mortgagee,  B.,  was  in  poBsessioD,  and  the 
<qalt7  of  redemption  had  been  sold  to  M.  on  ex- 
ecution. The  time  of  redemption  would  ex[rire 
May  3d.  On  April  29th,  the  mortgagor  filed  a 
bill  against  B.  and  M.  for  a  receiver,  and  for  an 
extension  of  time  for  redemption.  After  a  hear-  | 
ing,  on  May  2d,  the  justice  restrained  M.  from 
tcanaferring  his  interest  in  the  lands,  and  aent 
to  all  of  Ihe  counsel  a  memorandum  reciting: 
*Vo  OGcaMon  to  extend  year  of  redemption. 

*  ♦  •  Question  of  peoeiverBhip  can  be  de- 
termined upon  final  bearing  in  suiL  The  injunc- 
tion issued  will  bold  title  to  property  in  presrat 
shape."  Plaintiff  understood  that  M.  would  re- 
deem, and  all  understood  that  plaintiff  could  re- 
deem from  the  mortgage  and  the  sale  of  the  equi- 

8^  before  the  expiration  of  the  time  of  redemp- 
on  from  the  execntioB  sale.  May  4th,  B.  con- 
veyed the  jpremises  to  M.  a  quitclaim  deed 
reciting:  "This  release  la  giren  \ff  reason  of  re- 
demption on  the  part  of  said  M.,  be  having  pur- 
diased  the  equity."  Beid,  that  as  to  M.,  against 
plaintiff,  the  release  would  be  held  an  aseiga- 
ment,  and  not.  an  extinguishment  of  the  mort- 
gage In  order  to  effectuate  the  common  onder- 
■taoding  and  allow  [dalntiff  to  redeem. 

2.  Plaintiff  was  also  entitled  to  relief  as 
against  M..  on  the  ground  of  misapprehension,  it 
being  8^-evident  from  the  memorandum  order 
fliat  the  court  iutended  to  preserve  plaintiff's 
ri^t  to  redeem  as  against  the  mortgage  till  the 
exiriration  of  the  time  of  redemt[rion  from  the 
execution  sale. 

BUI  bj  one  Felker  against  one  Uowry  and 
another  to  redeem  mortgaged  premises. 
Heard  on  facts  agreed.    Case  discharged. 

November  16,  1895,  the  right  In  equity  of 
F.  M.  and  C.  B.  Wentworth  to  redeem  cer- 
tain lands  in  Dover  from  a  mortgage  held  by 
the  Cocheco  Savings  Bank,  one  of  the  de- 
fendants in  this  suit,  was  sold  on  execution, 
and  the  purchaser  afterwards  sold  the  same 
to  the  defendant  Mowry.  The  bank  was  at 
that  time  in  possession,  for  the  purpose  of 
foreclosure,  and  the  time  of  redemption  ex- 
pired May  3, 1896.  April  29, 1896,  the  Went- 
wortbs  filed  a  bill  In  equity  against  the 
bank  and  Mowry,  praying  for  the  appoint- 
ment of  a  receiver  and  an  extension  of  time 
for  redeeming  from  the  mortgage.  A  hear- 
ing was  had  upon  said  bill  before  a  jastlce  of 
the  supreme  court,  May  1,  1896,  at  which 
both  the  bank  and  Mowry  were  present  or 
represented.  The  Justice  hearing  said  peti- 
tion granted,  May  2,  1896,  a  preliminary  In- 
junction against  Mowry,  restraining  him  from 
making  transfer  of  his  Interest  In  said  lands, 
and  at  the  same  time  sent  to  counsel  for 
both  parties  in  the  case  the  following  memo- 
randum: "No  occasion  to  extend  year  of  re- 
demption from  bank  mortgage.  See  Pub. 
St  c.  233,  8  26.  Question  of  receivership 
can  be  determined  upon  final  hearing  In  suit 
The  injunction  Issued  will  hold  title  to  prop- 
erty In  present  shape.  May  2,  1896."  The 
Wentworths  understood  that  Mowry  would 
redeem  from  the  mortgage,  and  that  they 


could  redeem  from  the  mortgage  and  the 
sale  of  the  equity  at  any  time  on  or  before 
November  16,  1306.  'The  question  whether 
the  bank  or  Mowry  knew  that  they  so  un- 
derstood Is  In  dispute,  and.  If  material,  the 
right  to  try  It  Is  reserved.  This  understand- 
ing of  the  Wentworths  was  derived  from  the 
memorandum  given  above,  and  neither  that  - 
nor  their  understanding  that  Mowry  would 
redeem  was  induced  by  anything  said  or 
done  by  the  bank  or  by  Mowry,  except  their 
silence.  At  the  meeting  of  the  bank's  In- 
vestment committee.  May  4, 1896,  It  was  vot- 
ed to  release  to  Mowry  the  bank's  Interest 
In  the  premises;  and  on  the  same  day  the 
bank  conveyed  the  premises  to  Mowry,  such 
conveyance  being  by  an  ordinary  quitclaim 
deed,  containing,  after  the  description  of  the 
premises,  the  following  clause:  "This  re- 
lease Is  given  by  reason  of  redemption  on 
the  part  of  said  Mowtr,  be  having  pur- 
chased the  equity."  At  the  September  term, 
1896,  the  Wentworths'  bill  was  heard,  and 
was  dismissed  on  the  ground,  among  others,, 
that  the  mortgage  was  foreclosed,  and  that 
they  had  no  interest  In  the  property.  No- 
vember 16,  1896,  they  conveyed  their  Inter- 
est to  the  plaintiff,  who,  on  the  same  day, 
tendered  the  amount  due  under  the  mort- 
gage and  the  sale  of  the  equity  to  an  agent 
of  Mowry.  If,  on  the  admitted  facts,  or  on 
aach  facts  and  proof  of  the  bank's  and  Mow- 
ry's  knowledge  <jf  the  Wentworths'  under- 
standing, the  plaintiff  Is  entitled  to  redeem, 
the  right  Is  reserved  to  the  defendants  to 
try  certain  other  questions  Involved  In  the 
case;  othervlse,  the  bill  Is  to  be  dlsmlssd. 

W.  T.  aunnlson,  3,  Ryan,  Jr.,  and  J.  8.  H. 
Frlnk,  for  plaintiff.  J.  Kirel  and  W.  F.  Na* 
•on,  for  defendant  M0W17. 

BLODGETT,  J.  The  justice  of  the  case 
manifestly  requires  that  the  conveyance  by 
the  bank  to  the  defendant  Mowry  of  Its  In- 
terest In  the  mortgaged  premises  should,  as 
between  blm  and  the  plaintiff,  be  treated  as 
a  redemption  of  the  mortgage  by  Mowry  for 
the  purpose  of  protecting  and  preserving  the 
Interest  previously  acquired  by  him  through 
the  execution  sale;  and,  In  addition,  the 
agreed  facts  sufficiently  show  that  such  was 
the  understanding  and  Intention  of  the  de- 
fendants themselves  at  the  time  the  convey- 
ance was  made.  No  reason  has  been  given, 
and  we  think  none  can  be,  why  this  under- 
standing and  intention  may  not  properly  be 
effectuated,  for  "equity  will  give  effect  to 
the  real  Intentions  of  the  parties,  as  gath- 
ered from  the  objects  of  the  Instrument  and 
the  circumstances  of  the  case,  although  the 
Instrument  may  be  drawn  np  In  a  very  In- 
artificial and  untechnical  manner"  (1  Story, 
Eq.  Jnr.,  12th  Ed.,  |  168);  and  payment  of  a 
mortgage  debt  by  one  having  an  interest  to 
protect,  although  accompanied  by  a  release 
from  the  mortgagee,  will  operate  as  an  as- 
signment and  not  as  an  extinguishment,  of 
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the  mortgage,  whenever  justice  requires  It 
(Bactn  T.  Goodnow,  59  N.  H.  415,  417;  Fletdk- 
er  T.  Chamberlin,  61  N.  H.  438,  468,  and  aa- 
thorltJes  cited). 

But  the  plaintiff  Is  likewise  entitled  to  re- 
lief apon  the  ground  of  mlsapprehenalon 
and  mistake.  It  la  self-evident  from  the 
memorandum  order  that  the  court  intended 
to  preserve,  and  supposed  he  had  preserved, 
to  the  plaintiff's  grantors,  the  right  to  re- 
deem, as  against  the  bank  mortgage,  until 
the  expiration  of  the  time  of  redemption 
from  the  execution  sale;  and  not  only  did 
the  grantors  so  understand,  but  the  evidence 
afforded  by  the  wording  of  the  vote  under 
which  the  conveyance  was  subsequently 
made,  the  qualifying  clause  in  the  convey- 
ance Itself,  and  the  other  admitted  facts, 
make  It  reasonably  certain.  In  view  of  the 
situation  then  existing,  that  the  defendants 
had  the  same  understanding.  Under  these 
circumstances.  It  would  be  marked  injustice 
to  permit  Mowry,  to  retain  the  benefit  of  un- 
due advantage  by  means  of  the  conveyance, 
and  especially  when  no  rights  or  Interests 
have  Intervened,  so  that  It  Is  not  now  entire- 
ly practicable  to  do  exact  Justice  by  all  par- 
ties, and  place  them  In  the  same  position 
they  would  have  been  In  If  the  mortgage  had 
been  formally  assigned  to  him.  To  deny  re- 
lief fn  such  a  case  would  be  contrary  to  the 
fundamental  principles  of  equity  Jurispru- 
dence. And  we  are  not  aware  of  any  rule 
that  exclndes  It;  for  while  the  maxim,  '^g- 
norantla  legls  nemlnem  excusat,"  is  equally 
as  much  respected  In  equity  as  in  law  (1 
Story,  Eq.  Jur.  S  111),  and  while  It  Is  a  well- 
established  general  rule  that  mere  naked 
mistakes  of  law  are  not  remediable  In  equi- 
ty (Hunt  T.  Bousmanlcre,  1  Pet  15;  Bank  v. 
Daniel,  12  Pet  82,  56,  66;  1  Story,  Eq.  Jur. 
S  13S),  it  Is  equally  well  established  that  the 
rule  is  not  absolute  and  Inflexible  in  Its  op- 
eration, and  does  not  apply  in  cases  where 
the  result  of  denying  relief  will  be  to  give 
the  other  party  an  unconscionable  advan- 
tage, and  the  fact  of  such  mtsappprehension 
Is  admitted  or  clearly  proved,  nor  tn  cases 
of  imposition,  misplaced  confidence,  or  sur- 
prise, unless  the  plaintiff  has  been  grossly 
negligent  or  other  rights  have  Intervened, 
and  the  parties  cannot  be  placed  In  statu 
quo  (Id.  S9  137,  138,  138c-138f,  1381).  Sub- 
stantially the  same  general  principle  obtains 
and  the  same  rules  apply  when  the  mistake 
Is  one  of  fact  ad.  i  138).  which  "is  ordinarily 
said  to  take  place  either  when  some  fact 
which  really  exists  Is  unknown,  or  some 
fact  Is  supposed  to  exist  which  really  does 
not  exist"  (Hnrd  v.  HaU,  12  Wis.  112,  115, 
per  Dixon,  C.  J.;  Kerr,  Fraud  &  M.  406). 
For  anght  that  appears,  the  plaintiff  Is  en- 
titled to  redeem.    Case  discharged. 

CARPENTER.  C.  J.,  and  CliARK  and 
PIK^,  JJ.,  did  not  Bit  The  others  concur- 
red. 


(68  N.  H.  U) 

WIGGIN  v.  SWAMSCOT  MACH.  00.  et  aL 
(Snineme  Court  of  New  Hampshire.  Rocking- 
ham.   July  27, 1894.) 
CoKSTRUCTivB  Trusts — Aoekct — Lacbbs. 
Where  a  firm  for  20  years  mIA  the  products 
of  a  maaofactariDg  corpwation,  in  wuidi  the 
members  of  the  fiim  were  directors,  and  one  was 
president,  and  accounted  for  them  at  the  price 
which  the  corporation  received  from  other  cus- 
tomers, a  bill  filed  by  a  stockholder  12  years  aft- 
er the  dissoIatioD  of  the  firm,  claiming  that  the 
net  profits  received  by  1^  firm  from  toe  sale  of 
the  i'OEuorate  goods  belonged  to  the  corporation, 
would  be  disniissed  on  the  ground  ttf  laches. 

Bill  by  Mary  M.  Wlggln  agaloat  the  Swam- 
scot  Machine  Company  and  Amos  Paul  for 
discovery  and  an  accounting.   Bill  dismissed. 

The  plaintiff  is  a  stockholder  In  the  Swam- 
scot  Machine  Ck>mpany,  a  corporation  cre- 
ated July  9,  1846,  to  carry  on  a  manufactur- 
ing business  at  Newmarket  In  this  county. 
At  the  bearing,  another  stodiholder,  Tebbetts. 
moved  for  leave  to  Join  In  the  bill  as  a  plain- 
tiff. Receivers  of  the  property  of  the  corpo- 
ration, appointed  September  21,  1893,  have 
prosecuted  the  suit  since  May  7,  1894,  with 
the  leave  of  the  court  The  facts  were  found 
by  a  referee.  From  1867  to  1878,  the  defend- 
ant Paul  was  a  director  and  the  president  and 
agent  of  the  corporation.  There  were  Ave 
directors;  and.  during  the  same  time,  Paul, 
two  of  the  other  directors,  and  two  other 
persons  were  partners,  doing  busings  In  Bos- 
ton. Mass.,  under  the  firm  name  of  Greorge  K. 
Paul  &  Co.,  the  three  directors  owning  the 
greater  part  of  the  capital  of  the  firm.  The 
corporation  consigned  some  of  Its  manu- 
factures to  the  firm,  who  sold  them,  and  ac- 
counted and  paid  for  them  at  prices  which  the 
corporation  received  for  like  goods  from  other 
customers.  The  firm  enjoyed  no  advantage 
over  others  In  this  respect.  Their  entire 
sales  amounted  to  over  fS.OOO.OOO,  more  than 
half  of  which  were  of  the  corporation's  goods. 
They  generally  made  a  profit  hi  selling  these 
goods,  but  the  amount  of  their  net  proQtB  up- 
on them  cannot  now  be  ascertained.  They 
made  losses  otherwise,  and  became  insolvent 
In  1878,  and  then  sold  their  stock  and  business 
to  the  corporation,  at  a  fair  valuation.  In 
1872,  the  corporation  received,  In  payment  of 
a  debt  an  equity  of  redemption  of  certain 
real  estate  In  Boston,  worth  $12,000,  and 
mor^aged  for  $7,000.  The  title  was  taken 
In  the  name  of  Paul.  In  September  of  that 
year,  a  minority  of  the  stockholders,  owning 
less  than  half  of  the  capital  stock,  represent- 
ed In  writing  to  the  directors  that  In  their 
opinion,  the  corporation  had  not  paid  Paul 
adequate  compensation  for  his  services  as 
president  and  agent  and  "ought  to  reci^lze 
In  a  substantial  way  the  fact  that  mainly  by 
his  Individual  talents  and  faithfulness,"  it 
had  paid  regular  dlvldetids,  and  Increased  Its 
property  exceptionally;  and  they  requested 
the  directors  to  r^ease  to  him  the  Interest 
of  the  corporation  In  the  above-mentioned 
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equity  of  redemption.  This  the  dlrectOTS  sob- 
sequently  did,  Paul  not  acting  with  his  asso- 
ciates In  the  matter.  Paul  accepted  the  re- 
lease, has  paid  the  mortgage  debt,  and  now 
holds  the  property.  The  stock  now  owned 
by  the  plaintiff,  Wlggln,  formerly  belonged 
to  her  father,  George  O.  Hilton,  who  died  In 
1866.  By  his  will,  he  bequeathed  the  stock 
to  his  widow  for  life,  and  to  the  plaintiff  aft- 
er her  decease.  The  widow  died  in  1872. 
Hilton  and  his  widow  knew  that  Paul  was  In- 
terested In  the  firm  of  George  K.  Paul  &  Co., 
and,  as  early  as  1887.  Wlggin  learned  of  It, 
and  of  the  release  by  the  corporation  to  Paul 
of  Its  interest  In  the  Boston  real  estate.  Teb- 
betta  had  no  knowledge  of  these  facts  until 
after  this  suit  was  begun,  but  the  person  of 
whom  he  purchased  bis  stock  In  1867  knew  of 
Paul's  membership  In  the  firm.  If,  upon 
these  facts,  the  bill  cannot  be  maintained.  It 
Is  to  be  dismlsBed. 

B.  W.  Ibaery,  B.  G.  Eastman,  and  Wood- 
ward Emery,  for  plaJntlfl.  Frink  &  Batch- 
elder,  for  defradantB. 

CHASE,  J,  "If  an  agent  to  sell  become  the 
purchaser,  or  if  an  agent  to  buy  be  himself 
the  seller,  a  court  of  chancery,  upon  the 
timely  apfdlcatlon  of  the  principal,  will  pre- 
sume that  the  transaction  was  injurious,  and 
will  not  permit  the  agent  to  contradict  this 
presumption,  unless,  indeed,  he  can  show 
that  the  principal,  when  furnished  with  all  the 
knowledge  he  himself  possessed,  gave  him 
previous  authority  to  be  auch  buyer  or  seller, 
or  afterwards  assented  to  such  purchase  or 
sale."  1  Pare.  Cont  87;  Pearson  t.  Railroad 
Corp..  62  N.  H.  637.  543;  Fisher  v.  Railroad 
Co.,  eo  N.  H.  200,  205.  Relying  upon  this 
principle,  the  plaintiffs  claim  that  the  net 
profits  received  by  George  K.  Paul  &  Co.  from 
sales  of  the  Swamscot  Machine  Company's 
goods  belonged  to  the  corporation,  and  are 
constructively  held  In  trust  for  It  by  the  firm, 
and  that  Paul,  as  a  member  of  the  firm, 
should  now  account  for  them.  The  bill  was 
not  filed  until  33  years  after  the  firm  com- 
menced, and  12  years  after  it  ceased,  business. 
The  question  Is  whether  equity  will  enforce 
the  claim,  If  wdl  founded,  after  so  great  a 
lapse  of  time.  In  Beckford  v.  Wade,  17  Yes. 
87.  Sir  WUUam  Grant  said:  "It  Is  certahUy 
true  that  no  time  l>ars  a  direct  trust  as  be- 
tween cestui  que  trust  and  trustee;  but.  If  It 
Is  meant  to  be  asserted  that  a  court  of  equity 
allows  a  man  to  make  out  a  constructive 
trust  at  any  distance  of  time  after  the  facts 
and  circumstances  happened  out  of  which  it 
arises,  I  am  not  aware  that  there  Is  any 
ground  for  a  doctrine  so  fatal  to  the  security 
of  property  as  that  would  be;  so  far  from  It, 
that  not  only  In  clnmmstances  where  the 
length  of  the  time  would  render  It  extremely 
difficult  to  ascertain  the  true  state  of  the  fact, 


bnt  where  the  true  state  of  the  fact  Is  easily 
ascertained,  and  where  It  Is  perfectly-  clear 
that  relief  would  originally  have  been  given 
upon  the  ground  of  constructive  trust,  it  is 
refused  to  the  party  who,  after  long  acquies- 
cence, comes  Into  a  court  of  equity  to  seek 
that  relief."  To  the  same  effect  are  Towns- 
hend  V.  Townshend,  1  Brown.  Ch.  550,  654; 
Wentworth  v.  Lloyd,  32  Beav.  46T;  Hoven- 
deu  V.  Annesley,  2  Schoales  &  L.  607,  633; 
Edwards  v.  University,  21  N.  a  326;  Ash- 
hurst's  Appeal,  GO  Pa.  St.  200;  1  Periy, 
Trusts,  S  228;  2  Story,  Eq.  Jur.  {  1520,  and 
note^;  Adams,  Eq,  62.  "Nothing  can  call 
forth"  a  court  of  equity  "into  activity  but 
conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  wanting,  the  court 
Is  passive,  and  does  nothing.  Laches  and 
neglect  are  always  discountenanced,  and 
therefore,  from  the  t}egmnlng  of  this  Jurisdic- 
tion, there  was  always  a  limitation  of  suits 
in  this  coiirt"  Smith  v.  Clay,  2  Amb.  645; 
McKnlght  V.  Taylor,  1  How.  161,  168;  SuUi- 
van  V.  Railroad,  94  U.  &  806,  811,  812;  Brown 
T.  Buena  Vista  Co.,  95  U.  S.  157,  160;  HaU 
V.  Clagett,  48  Md.  223.  243;  Poster  v.  Rlson, 
17  Grat  321,  347;  Harrison  v.  Gibson,  23 
Grat  212;  Hatcher  v.  Hall.  77  Va,  573,  576; 
Lawrence  v.  Rokes,  61  Me.  38,  42;  Royal 
Bank  of  Liverpool  v.  Grand  Junction  R.  Co., 
125  Mass.  490,  494;  Snow  v.  Manufacturing 
Co.,  168  Mass.  325,  33  N.  E.  588;  Plckerhig  v. 
Pickering,  38  N.  H.  400,  406;  Hathaway  v. 
Noble,  55  N.  H.  608;  Chamberlain  v.  Lynde- 
borough.  64  N.  H.  563,  564.  14  Atl.  865;  dark 
V.  Clougb,  65  N.  H.  43.  79,  23  Atl.  526. 

Eramlning  the  circumstances  of  this  case 
In  the  light  of  these  principles,  nothing  Is  dis- 
covered that  calls  the  court  Into  activity.  On 
the  other  hand,  satisfactory  reasons  appear 
why  It  should  remain  Inactive.  The  prior 
owners  of  the  stock  now  owned  by  Mrs.  Wig- 
gin  knew  of  the  Boston  store,  and  of  Paul's 
membership  In  the  firm  carrying  on  business 
there;  and  she  learned  of  these  facts  three 
years,  at  least,  before  she  Instituted  this  suit 
Considering  the  character  and  magnitude  of 
the  business  transacted  between  the  Mrpora- 
tlon  and  the  firm,  and  the  length  of  time  it 
continued.  It  is  hardly  conceivable  that  any 
stockholder,  exercising  reasonable  diligence 
In  respect  to  his  corporate  interests,  should 
fall  to  learn  of  the  existence  of  the  firm,  and 
of  Its  relations  to  the  coriK>ration  before  those 
relations  ceased.  Equity  will  not  lend  Its 
aid  to  enforce  a  daim  set  up  after  such  long 
and  unexplained  delay,  especially  when  it  ap- 
pears that  complete  Justice  cannot  be  done. 
No  ground  Is  shown  on  which  the  claim  con- 
cerning the  real  estate  transferred  to /Paul  in 
1872  can  be  maintained.  The  transfer  was 
made  In  part  payment  for  services,  and  it 
does  not  a^pe&r  that  it  would  have  been  set 
aside  in  a  suit  seasonaMy  broagbt  Bill  dis- 
missed.  All  concurred. 
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McDonald  et  aL  T.  FERNAIiD. 
(Snpreme  Oonrt  of  New  HampiUre.  OoM. 

July  27,  1894.) 

Statute  or  Fbaudb— SuFFiciKNcr  or  Memorah- 
DUM--QDABAKTT—Ck>:«aiDEiiATioK— De- 
hand— Notice— SuNDAT  Law. 
LA  memorandum  BlgDed  by  s  contractor, 
promiains  that  all  the  men  then  at  work  for  a 
subcontractor  should  "have  their  pay  in  the 
spring,  If  they  remain  until  BprinE,  iai  work 
for  the  interest  of  the  operau<m"  is  a  suffl- 
ctent  memorandum  under  the  statute  of  fraods 
(Pub.  St  c.  215,  9  2). 

2.  A  promise  by  men  to  work  for  a  subcon- 
tractor (or  a  specified  time  Is  a  sufficient  consid- 
eration to  support  a  promise  by  the  principal 
contractor  to  t>e  responsible  for  their  pay. 

3.  A  promise  by  a  contractor  that  men  work- 
ing for  ois  subcontractor  should  "hare  their  pay 
in  the  spring"  is  an  unconditional  guaranty  of 
payment,  under  which  the  contractor  will  be  lia- 
ble without  demand  being  first  made  upon  the 
subcontractor,  and  notice  of  his  failure  to  pay 
being  given. 

4.  An  offer  made  on  Sunday;  but  not  accepted 
until  Monday,  does  not  avoid  the  contractu 
TloIatiTe  of  Uie  Sunday  law  (Pub.  St  c.  2T1, 
I  3). 

Assumpsit  for  labor  by  Lewis  McDonald 
and  others  against  O.  W.  Fernatd.  Question  of 
defendant's  liability  reserred.  Oaae  discharged, 

Tbe  facts  In  this  and  sereQ  other  actions 
against  the  defeoidant  InTolvlag  the  same  ques- 
tions were  found  by  a  referee.  In  S^tember, 
1890,  tbe  defendant  took  a  Job  to  baul  timber 
from  certain  lots  In  Snocesa.  He  sublet  a  part 
of  the  jcrt)  to  B.  R.  Condon,  by  whom  tbe  plaln- 
tlCFs  were  employed,  at  a  stipulated  price  per 
month.  They  and  others,  fearing  they  would 
not  be  paid  for  ttaeir  work,  threatened  to  leave. 
To  prevent  their  leavlns,  Condon's  foreman,  on 
Sunday,  December  28, 1890.  procured  from  the 
defendant  a  writing  of  that  date,  as  follows: 
mils  Is  to  certify  that  I,  O.  W.  Femald.  wm 
'  see  that  all  men  such  as  are  now  at  work  for 
B.  R.  Condon  (subcontractor)  shall  have  thetr 
pay  In  the  spring,  If  they  remain  until  spring, 
and  work  for  tbe  Interest  of  the  operation.  O. 
W.  Fanald."  The  writing  was  shown  to  the 
pWntlffs  In  the  evening  of  tbe  same  day,  bot 
they  did  not  definitely  accept  the  proposition. 
On  the  following  day  they  went  to  work,  with 
tbe  view  of  accepting  tbe  proposition,  and  rely- 
ing upon  It  as  a  guaranty  that  they  would  be 
paid  for  their  labor.  They  continued  to  work 
mitll  spring,  and  worked  for  the  Intrarest  of  the 
operation.  The  defendant  knew  of  their  work. 
They  never  released  Condon  from  bis  obligation 
to  them  as  their  employer,  and  nevor  demand- 
ed their  pay  of  bim.  The  question  of  tiie  de- 
fendant's Uabfllty  was  reserved. 

Twitclieli  &  Llbby,  for  plalntlfflL  I>al^, 

Goss  &  Xiles,  for  defendant. 

CHASE,  J.  Tbe  memorandum  signed  by 
the  defendant  was  sufficient  to  answer  the  re- 
quirements of  tbe  statute  of  frauds.  Pub.  St 
c.  215,  S  2.  Beading  It  In  the  light  of  the  clF- 
cumstaDces  attending  the  making  of  it  (Brown 
V.  Whipple,  58  N.  H.  229,  233),  It  appears  that 
the  plaintiffs  were  the  other  parties  to  the 


agreement  therein  proposed,  and  Utat  the  sums 
to  be  paid  therennder  would  be  ascertafnable 
by  computation.  In  these  respects  the  agn^e- 
ment  resembles  the  one  considered  In  Wills  v. 
Cutler,  61  N.  H.  405.  Although  It  wait  un- 
necessary (Britton  T.  Angler,  48  N.  H.  420; 
Lang  V.  Henry,  64  N.  H.  57,  59),  the  considera- 
tion for  tbe  defendant's  promise  was  stated  In 
the  memorandum,  namely,  tbe  promise  of  the 
men  to  remain  until  spring,  and  work  for  the 
latest  of  the  operation.  This  was  a  suffi- 
cient consideration.  Wills  v.  Cutler,  supra; 
White  v.  Woodward,  5  Man.,  G.  &  S.  810.  The 
d^endant's  promise  was  that  he  would  see 
that  the  men  sbould  "have  their  pay  In  the 
spring";  not  that  only  which  was  subsequently 
earned,  but  "their  pay,"— all  that  would  then 
be  due  to  them,  wfaenev^  earned.  The  lan- 
guage used  aptly  expresses  a  contract  of  guar- 
anty, and  leaves  no  uncertainty  as  to  Its  scope. 
The  promise  was  unconditional.  It  did  not 
require  the  plaintiffs  to  demand  paymeiit  of 
Condon,  and,  falling  to  get  it,  to  notify  the  de- 
fendant before  he  would  become  liable  to  pay 
them.  Dearborn  v.  Sawyer,  59  N.  H.  96; 
Bank  v.  Sinclair,  60  N.  H.  100.  The  defend- 
ant's promise  was  not  affected  by  the  statute 
(Pub.  St  c.  271,  §  3)  prohibiting  the  doing  of 
business  of  one's  secular  calling  on  Sunday. 
The  proposition  made  by  tbe  defendant  was 
not  accepted  by  the  plaintiffs  until  Monday, 
when  they  went  to  work.  Until  that  time  it 
was  a  mere  proposition.  Then,  being  accept- 
ed, it  became  a  contract  The  fact  that  tbe 
negotiation  began  on  Sunday  did  not  render  tbe 
contract  Invalid.  Stackpole  r.  Sym<4ids,  23 
N.  H.  229;  Merrill  v.  Downs,  41  N.  H.  72; 
Provoncbee  v.  Piper,  67  N.  H.  — ,  36  Aa  552. 
Case  discharged.   All  concurred. 


en  N.  H.  UT> 

DOWMIN6  T.  TOWN  OF  FARMINGTON. 

(Snpreme  Oonrt  of  New  Hampshliek  Stratford. 
Mardi  IB,  1886.) 

Taxation— Abatbhgnt-Appbals—Timb. 

Pub.  St  c  69,  i  11,  provides  that  an  appeal 
may  be  taken  from  tbe  selectmen's  refusal  or 
neglect  to  abate  a  tax  on  personal  propo^  at 
any  time  within  nine  months  after  notice  of  the 
tax.  Chapter  60,  i  2,  provides  for  notice  to  tbe 
taxpayer,  but  also  provides  that  "no  notice  of 
the  tax  shall  be  necessary  under  this  section  if 
the  tax  is  against  a  person  who  is  not  an  inhab- 
itant of  tbe  state."  Hetd,  that  a  nonresident, 
taxed  for  personal  property,  may  appeal  at  any 
time  within  nine  months  after  actual  notice  of 
tbe  tax. 

Petition,  filed  January  12,  ISM,  by  Amos 
W.  Downing,  for  the  abatement  of  a  tax  as- 
sessed In  Farmlbgton  against  the  plaintiff, 
April  1,  1892,  upon  bis  stock  in  the  Farming- 
ton  National  Bank.  Facts  found  by  the 
court:  The  plaintiff  was  a  resident  of  Ha- 
verhill, Mass.  In  July  or  August,  1892,  the 
collector  of  taxes  of  Farmlngton  sent  a  bill 
of  tbe  tax,  by  mail,  addressed  to  the  plaintiff 
at  Haverhill,  which  be  did  not  receive.  He 
first  learned  of  tbe  tax  in  August  1883.  If 
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the  sendliv  of  the  bin  was  mfficient  notice 
(tf  the  tax,  the  petition  Is  to  be  dismissed: 
otherwlsev  the  tax  Is  to  be  abated.  Tax 
aCated. 

B.  O.  Pike,  for  plaintiff.  G.  BL  Cochrane, 

for  defendant. 

OHASB,  J.  An  appeal  maj  be  taken  from 
the  selectmen's  refusal  or  neglect  to  abate 
a  tax  at  any  time  within  nine  months  afto: 
notice  of  the  tax.  Pub.  St.  c.  6&,  i  11;  Lar- 
kta  V.  Portsmoutb,  59  N.  H.  26;  Town  of 
Farmlngton  v.  Downing,  67  N.  H.  — ,  30 
Atl.  346.  The  manner  of  giving  notice  to  a 
nonresident  of  a  tax  assessed  upon  his  per- 
sonal property  Is  not  prescribed  In  the  stat- 
utes. Nonresidents  are  ezt^essly  excepted 
from  the  operation  of  Pub.  St  c.  60.  |  2; 
and  section  2  of  chapter  61  telates  to  taxes 
assessed  upon  real  estate.  The  statute  "does 
not  require  the  person  taxed  to  appeal  with- 
in a.  particular  time  from  the  assessment  of 
the  tax;  but  It  allows  him  to  appeal  within 
nine  months  after  be  has  had  notice  of  the 
tax,  and  that  might  be  years  after  the  assess- 
ment" Guaranty  Co.  t.  Portsmouth,  58  N. 
H.  33,  31.  It  contemplates  actual  notice. 
Whether  the  notice  must  be  In  writing,  or 
may  be  given  orally  (Cordon  r.  Clifford,  28 
N.  H.  402,  413),  Is  a  question  that  need  not 
be  considered,  because  it  Is  found  that  the 
plaintiff  had  no  notice,  written,  or  oral,  until 
August,  1893.  The  mailing  of  a  bill  of  the 
tax  to  the  plaintiff  might  Justify  an  Infer- 
ence that  he  received  it  and  became  Inform- 
ed of  Its  contents,  In  the  absence  of  prof^T  to 
the  contrary  (Sabre  v.  Smith,  62  N.  H.  663, 
665);  but  It  being  shown  that  he  did  not 
receive  It  there  Is  no  room  for  Inference. 
According  to  the  provisions  of  the  case,  the 
tax  U  abated.  Tax  abated. 

SMITH,  J.,  did  not  BlL  The  othera  oon- 
cnrred. 


«8  N.  H.  SH) 

WEBBER  T.  OSGOOD. 

(Supreme  Court  of  New  Hampshire.'  Hfllsbof 
ough.    March  15,  1S95.) 

Conditional  Sales— Rights  of  Sbu.bb— Attach- 

MKST — DOTIBa  OF  OfPICKB. 

Plaintiff  bought  property  on  the  liutallmMit 
plan,  and  It  was  afterwards  attached  in  an  ac- 
tion against  her.  The  attachment  was  aban- 
doned, but  the  property  was  not  returned  to 
plalutlfl^  nor  did  she  demand  it  Afterwards,  on 
plalntlfrs  r^asal  to  pay  IpstaUments  past  due, 
the  seller  resold  the  projT^ty  to  the  attaching 
creditor.  Held,  that  the  sale  passed  title  and 
right  of  possession,  since  plaintiff  lost  the  right 
to  possession  by  her  failure  to  make  paymnits 
as  agreed,  and  therefore  the  attaching  officer 

[properly  surrendered  the  ^perty  to  the  attacfa- 
Dg  creditor. 

Trover  by  Uaiy  Wd[>ber  against  Joel  F. 
Osgood,  Jr.  Facts  found  by  the  court:  May 
3, 1890,  the  idaintiff  bargained  In  writing  with 
George  W.  Brown  for  an  organ  at  the  i»1oe  of 
moo,  of  which  910  was  paid  down  and  95  was- 


te be  paid  eaeh  numth  nntU  the  price  and  In- 
tereet^rae  paid  In  full,  whm  the  organ  was 
to  become  the  plaintiff's  proper^,  and  In  the 
meantime  was  to  remain  the  property  of 
Brown.  If  the  plaintiff  fidled  to  maJce  pay- 
ments. Brown  had  a  Eight  to  retake  the  organ. 
Possession  was  given  to  the  plaintiff,  togeth- 
er with  the  right  to  use  the  organ  In  her 
dwelling  house  In  Mllford,  and  not  elsewhere, 
withont  Brown's  consent  October  20,  1892, 
the  defendant  attached  It  as  tlie  pvojaeTty  of 
the  plaintiff  In  an  action  In  favor  of  H.  B. 
Hutchinson.  The  plaintiff  was  then  owli^ 
925  of  the  i»lce  and  some  Interest  The  at- 
tachment was  abandoned  prior  to  January  9, 
1893.  but  the  organ  was  not  returned  to  the 
Idalntiff,  nor  demanded  by  her.  On  that  day 
and  previously  Brown  demanded  of  the  plain- 
tiff payment  of  the  balance,  but  she  neg- 
lected, and  finally  refused,  to  pay.  Atter- 
wards,  on  the  same  day  (January  9th).  Brown 
sold  the  organ  to  Hutchinson  for  the  balanoe 
dne  from  the  idaintlff,  and  gave  Hutchinson  a 
bill  of  sale,  who  took  possession,  and  has  held 
It  ever  since,  claiming  to  own  the  oi^n. 
After  this,  and  on  the  same  day,  the  plaintiff 
offered  to  pay  Brown  the  balance  due,  but  he 
refused  to  receive  It  on  the  ground  that  he 
had  sold  the  organ  to  Hutchinson.  Judgment 
is  to  be  rendered  for  the  party  entitled  to  It 
upon  these  bets;  and,  if  for  the  plaintiff.  It 
Is  to  be  for  975  and  Interest  from  the  date  of 
the  writ   Judgment  for  defendant 

Doyle  &  Luder,  for  phdnUff.  Oaxl  B.  Knight 
and  0.  H.  Bums,  for  defendant 

CHASE,  J.  At  the  time  of  the  attachment 
Brown  had  the  titie  to  the  organ,  and  the  right 
to  its  possession;  the  plaintiff  having  failed 
to  make  payments  In  accordance  with  her 
agreement  Bailey  v.  Colby,  34  N.  H.  29;  Mc- 
Farland  v.  Farmer,  42  N.  H.  386.  391;  Proc- 
tor V.  Tllton.  65  N.  H.  3,  4,  17  Aa  638.  1*0 
surrender  of  the  possession  to  Hutchinson,  to 
whom  Brown  had  sold  and  transferred  his 
title  and  right  of  possession,  was  a  surrender 
to  the  owner,  and  a  discharge  of  the  defend- 
ant's duty.  LltUefleld  v.  Davis,  62  N.  H.  492.. 
The  plaintiff,  having  no  titie.  and  no  right  of 
possession,  has  no  cause  of  complaint  on  ac- 
count of  such  surrender.  Judgment  for  the 
defendant 


SMITH,  J.,  did  not  sit 
red. 


The  others  concur- 


W  N.  H.  208) 
STEVENS  V.  DOUGLASS  et  al. 
(Supreme  Court  of  New  Hampshire.  Merri- 
mack.   March  15,  1805.) 
Wills— Con.-'Tkuction—In- COMB. 
Where  testator  gave  the  residue  of  the  es- 
tate to  A.,  In  truBt  for  B.,  to  whom  the  income 
of  the  property  was  to  be  paid  daring  his  life, 
anii  on  H.'»  Uoatb  the  principal  was  to  go  to  B-'s 
surriving  children  in  equal  portions,  when  they 
should  severally  attain  the  age  of  21  years,  Juid, 
on  the  decease  of  B.  before  any  of  the  dilldreo 
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Iwctm*  of  agre,  Out  ttie  Income  bdooged  to 
Qifln^aiid  riioola  be  paid  to  their  guaxdiao  as  c<^ 

Bin  by  Lyman  D.  Stevenfl,  trustee  under 
the  will  of  Marlon  D.  Lake,  deceased,  against 
iUay  Douglass  and  otbers.  Case  dlecharged. 

Bin  In  eqnlty  by  the  trustee  under  the  fot 
lowing  claase  of  Marlon  D.  Lake's  will,  pray^ 
ins  for  direction  In  the  ezecntlon  of  the  trust: 
"As  to  all  the  residue  and  remainder  of  all 
my  estate  of  every  kind,  I  give,  devise,  and 
bequeath  the  same  unto  the  said  Henry  J. 
Crl{q;>en.  to  hold  the  same  in  trust  for  the 
benefit  of  John  Douglass,  of  Irfutcaater,  afore* 
said;  to  have  the  care  and  control  of,  and 
keep  the  same  properly  invested,  and  pay  over 
the  income  thereof  to  the  said  John  Douglass 
during  his  natural  life,  and  at  his  decease 
to  pay  over  the  principal  of  said  fund  to  his 
surviving  children,  in  equal  portions,  as  and 
when  they  shall  severally  attain  the  age  of 
twenty-one  years,  tree  from  said  trust"  Tbe 
plalntlfl  Is  the  successor  of  Orlppen  In  the 
trusteeship.  The  testatrix  was  a  resident  of 
this  state  at  the  time  of  her  decease.  The 
residue  of  her  estate  consisted  of  personal 
property  and  a  piece  ot  real  estate  situated 
In  Concord.  John  Douglass,  a  resident  of 
Canada,  died  in  May,  1893.  leaving  a  widow 
and  eight  children,  the  oldest  of  whom  was 
X4  years  old.  Direction  Is  sought  upon  the 
fcdlowlng  points:  (1)  Oan  the  plaintiff  right- 
fully pay  the  Douglass  children  or  their 
guardian,  during  their  mlnralty  or  at  the  time 
they  become  21  yean  old,  the  Income  of  the 
trust  fund;  and,  if  not,  to  whom  shall  It  be 
paid?  <2)  If  either  child  should  die  before 
becoming  21  years  old,  to  whcHU  would  his 
share  of  the  trust  fund  go?  If  Hs  disposition 
would  be  governed  by  laws  of  distribution, 
which  laws  would  operate,— those  of  his  dom- 
icile at  the  time  of  his  decease,  those  of  his 
domicile  at  the  time  of  John's  decease,  or 
those  of  the  testatrix's  domicile? 

L.  D.  Stevens,  hi  pro.  per.  Leach  ft  Stevens, 
for  defendants  Dougtass  «*hnrt»gn, 

OHASB,  J.  The  benefldaries  of  the  trust 
fund  are  John  Douglass  and  his  eight  surviv- 
ing chlldrea  Together  they  take  the  whole 
of  the  fund  and  Hs  Income.  John's  Interest 
was  the  Income  arising  from  the  fund  during 
his  life.  Immediately  upon  his  decease  the 
fund  became  vested  In  his  surviving  children, 
although  It  was  not  to  be  paid  over  to  them 
until  tbey  should  severally  attain  the  age  of 
21  years.  Brown  v.  Brown,  44  N.  K.  281; 
Ordway  y.  Dow,  65  N.  H.  11;  Crosby  v.  Cros- 
by, 64  N.  H.  T7,  5  Atl.  907;  Sanborn  v.  Clough, 
m  N.  H.  315,  10  Atl.  678;  O'Brien  v.  O'Leary, 
64  N.  H.  332,  883,  10  Atl.  697;  Parker  v. 
Leach,  66  N.  H.  416,  31  Atl.  18;  Hall  v. 
-Wlggin,  67  N.  H.  89,  91,  29  Atl.  671.  The 
subsequent  Income  passed  with  the  prop- 
erty to  the  children,  but  the  time  of  It^ 
paympnt  was  not  postponed  like  that  of  the 
principal.   The  reasonable  Inference  from 


this  circumstance  Is  that  Xtit  testatrix  In- 
tended It  should  be  payable  as  soon  as  col- 
lected by  the  trustee.  That  which  arises  be- 
fore the  children  become  21  years  old  may 
properly  be  paid  to  their  guardian.  Sanborn 
V.  Oough,  64  N.  H.  316,  320,  10  Atl.  678.  It 
is  unnecessary  to  consld^  the  second  qnes- 
tlon  at  this  time.  The  contingency  that  wiH 
require  an  answer  to  It  may  never  happen. 
U  Is,  at  least,  donbttal  If  the  court  has  pow- 
er to  give  an  answer  that  will  bind  the  par- 
ties. Hodgdon  v.  Darling,  61  N.  H.  582;  In 
re  School-Law  Manual,  63  N.  H.  674,  4  Atl. 
878.  If  facts  hereafter  occurring  render  an 
answer  necessary,  another  application  there- 
for can  be  made.  Gwfney  v.  Kenlson,  64  N. 
H.  854,  10  AtL  706.  Case  discharged.  All 
concurred. 

m  n;  b.  tm 

STATD  T.  BROWN. 
(Supreme  Gomt  of  New  Hampshire.  Belknap. 

Mareb  16,  1895.) 
FiBJUBT— Lboalitt  of  Triai.— Matsriautt  or 

'  L  IhoDgh  a  comi^alDt  In  a  criminal  ^oeeed- 
Ing  be  defective,  witaesses  may  be  prosecuted 
for  pwjury  committed  at  the  trial. 

2.  Id  a  trial  under  Pub.  St.  c.  264,  !  2,  probib- 
itins  the  use  of  snnoying  and  offensive  epithets 
in  the  pnblic  streets,  the  tmtb  of  the  statements 
contained  in  the  epithets'  alleged  to  have  been 
used  Is  Irrrievant,  and  hence  not  the  subject  of 
perjory. 

Franlr  J.  Brown  was  hidteted  fbr  per- 
jury. Submitted  on  facts  agreed.  Indictment 
quashed. 

H.  was  arraigned  and  tried  In  the  lAconla 
police  court,  on  a  complaint  made  by  the 
defendant,  allying  that  H.,  "in  a  cwtaln 
pnUlc  street  In  Laconia,  called  Messer  street, 
did  address  certain  offensive,  derisive,  and 
annoying  words  to  him,  the  said  Brown, 
and  did  call  him  offensive  and  derisive 
names,  viz.  *Tou  are  a  Glod  damned  black- 
mailer,* and  other  offensive  words  and  epi- 
thets." At  the  tHal,  H.  admitted  that,  on 
the  occasion  specified,  he  colled  Brown  a 
"God  damned  blackmailer,"  and  claimed 
that  he  was  Justified  In  doing  so,  because, 
as  he  testified,  he  had  himself  paid  Brown 
money,  In  consideration  of  which  Brown 
agreed  to  refrain,  and  did  refrain,  from 
prosecuting  him  for  the  unlawful  sale  of 
spirituous  liquor.  Thereupon  Brown  testi- 
fied. In  substance,  that  he  had  never  received 
from  H.,  or  from  anylwdy,  money  or  any- 
thing else  as  a  consideration  for  abstaining 
from  prosecuting  H.  or  any  other  person  for 
the  unlawful  sale  of  liquor.  The  Indict- 
ment charges  that  this  testimony  of  the  de- 
fendant was  false  and  perjured. 

W.  B.  Fellows,  for  the  State.  B.  H. 
Shannon  and  Cox  &  Dyer,  for  defendant. 

CHASB,  J.  The  complaint  was  for  a  vio- 
lation of  section  2,  c.  264,  Pub.  St,  which 
provides  that  "no  person  shall  address  any 
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offeniire,  derlslTe,  or  azmoTlns  word  to  any 
other  person  who  la  lawfoUr  In  any  itreet 
or  other  public  place,  nor  call  him  1^  any 
offenslTe  or  derlslTe  name,  nor  make  any 
noise  or  exclamation  In  his  presence  and 
hearing  with  Intent  to  deride,  offend,  or  an- 
noy him,  or  to  prevent  him  from  poraidng 
his  lawful  business  or  occupation."  An  la- 
tent to  deride,  etc.,  was  not  alleged  In  the 
complaint  If  such  an  allegation  was  nec- 
essary, Its  abs^ice  Is  not  material  here. 
Perjury  might  be  committed  at  the  trial,  al- 
though the  comidalnt  was  bad  upon  demur- 
rer or  motion  In  arrest  of  Judgment.  Beg. 
T.  Meek,  B  Car.  &  P.  613;  State  t.  WUtte- 
more,  00  N.  H.  245.  24&  The  fact  that 
the  forUdden  words  express  the  truth  does 
not  Justify  their  use.  Tbia  statute  makes 
no  distinction  between  truthful  and  untruth- 
ful expressions,  but  prohibits  both  alike.  Its 
purpose  was  to  preserve  the  public  peace. 
The  direct  tendency  of  such  conduct,  like 
that  of  libel  <4  BL  Comm.  150,  151X  la  to 
provoke  the  person  against  whom  It  Is  di- 
rected, to  acts  of  violence.  The  <drcum- 
stance  that  the  offmalve  language  Is  true 
does  not  destroy  or  lesron  the  tenden^,  but, 
on  the  contrary.  Is  liable  to  Increase  It,  by 
stimulating  a  spirit  of  revenge.  Com.  v. 
Foley,  90  llass..  497;  State  v.  Bumham,  9 
N.  H.  84,  41.  H.'8  testimony  was  Irrelevant 
to  the  Issue  on  trial,  and  consequently  the 
defendants  testimony  In  rebuttal  was  Immar 
terlal.  Testimony  affecting  the  credit  of  a 
witness  Is.  no  doubt,  matoiid,  and  so  may  be 
the  subject  of  perjury.  Rex  v.  Qrlepe,  1  Ld. 
Raym.  256,  268;  Rex  v.  Greepe,  2  Salk.  513; 
Beg.  V.  Overton,  1  Cur.  A  M.  666;  R^.  v. 
Muscot,  10  Mod.  192,  196;  Com.  v.  Pollard, 
12  Mete.  (Mass.)  226;  People  v.  Courtn^. 
94  N.  T.  480:  State  v.  Norrls.  9  N.  H.  96.  90. 
100.  But  the  defendant's  testimony  was  not 
received,  and  was  not  competent,  for  such 
purpose.  Indictment  quashed.  All  concur^ 
red. 


(68  N.  H.  SSI) 

STEVENS  et  al.  v.  MOULTON. 
(Snpreme  Court  of  New  Hampeblre.  GraftoiL 
Jul7  16,  189Q.) 

WiTSBBSES — COMPETBNCT— WjUVBB. 

Under  Pub.  St  c.  224,  {  16,  which  prorides 
that  "when  one  party  to  a  cause  is  an  *  *  * 
admlolstrator  •  *  •  neither  party  shall  tes- 
tify in  respect  to  facts  which  occurred  in  the 
lifetime  of  the  deceased  •  •  •  nnless  the 
•  •  •  admioistrator  •  •  •  elects  so  to  tes- 
tify," where  the  administrator  Identifies  deceas- 
ed s  books,  and  testifies  that  entries  made  opon 
them  are  in  deceased's  handwriting,  and  have 
not  been  changed  since  they  came  into  witness' 
possession,  it  is  not  such  an  election  to  testify 
as  constitutes  a  waiver  of  his  right  to  object  to 
defendant's  testifying  at  to  facts  that  occurred 
during  deceased's  lifetime. 


Exceptions  from  Grafton  county. 

Action  In  assumpsit  by  M.  M.  Stevens  and  0. 
O.  Smith,  adminlstcators  at  the  estate  of  W. 
H.  Cummlngs,  deceased,  against  Andrew  W. 
Moulton.   Facts  found  by  a  referee.   Mr.  Ste- 


vens, one  of  the  plalntfffh,  waa  sworn  as  a 
witness,  at  thdr  request,  ^thoitt  reservation, 
qualification,  or  limitation  In  respect  to  his  tes- 
timony. He  produced  and  Idoatlfled  Gnm- 
n^ings*  account  books,  and  testified  tbat  ttie  ea- 
tries  upon  than  against  ttie  defendant  relat- 
ing to  the  Items  in  suit  wrae  In  Oumndngs' 
handwriting,  and  had  not  been  dianged  dnce 
the  books  came  Into  the  possession  of  the  wit- 
nesa,  in  1891.  Upon  cross-examination,  he 
testified  that  he  understood  the  ratriea  were 
made  from  a  mill  book  kept  by  the  miller;  that 
he  had  thoroughly  exandned  Cummlngs'  pa- 
pers, and  had  not  found  an  order  drawn  by 
Cummlngs  nptm  his  mlll»  In  ftivor  of  the  de- 
foidant;  and  fliat  the  defendant  after  look- 
ing the  account  over,  had  said  It  was  all  right, 
but  that  Cumndngs  owed  him.  The  defend- 
ant was  sworn  as  a  witness  in  his  own  behalf, 
and,  subject  to  the  tdalntiffs*  exception,  tes- 
tified that  he  omitted  to  enter  a  Uto  suit 
brought  by  him  against  one  German,  In  con- 
sideration of  Cummlngs'  promise  to  pay  him 
the  amount  of  the  dalm  and  costs;  Hut,  In  ful- 
fillment of  this  promise^  Cmnmlngs  sulne- 
quently  gave  his  miller  an  order  to  deliver  the 
grain  mentioned  In.  the  plalntlflW  specification 
to  the  defendant,  and  that  the  grahi  was  not 
suffldent  to  pay  the  sum  due  the  defendant  by 
virtue  of  the  promise.  The  referee's  finding 
waa  In  favor  of  the  defendant  If  the  defend- 
ant's testimony  was  taken  Ihto  consideration, 
and  in  favor  of  the  plalntiflte  If  it  was  not. 
Judgment  was  ordered  upon  the  report  In  favor 
of  the  plaintiffs,  subject  to  the  defendant's  ex- 
ception.   Exception  overruled. 

G.  F.  Morris,  for  ^alntiflCs.  Smith  &  Stoane^ 
for  defendant 

CHASB,  J.  The  statute  removing  the  dis- 
qualification of  witnesses  by  reason  of  their 
Interest  In  the  event  of  the  suit  (Laws  1857,  c 
1062:  Laws  1858,  C.  2000;  Laws  tses.  C 
4074;  Gen.  St  c.  209,  H  13-17;  Oen.  Laws.  c. 
228,  H  18-17;  -XiSwS  1889,  &  74;  Pub.  St  c. 
224,  M  13-17)  was  designed  **to  enlarge,  and 
not  contract,  the  field  of  testimony."  Accord- 
ingly It  has  been  uniformly  held  that  tbe  ex- 
ception In  It  providing  ^t  a  party  to  an  action 
shall  not  testis  If  the  adverse  party  Is  an  ad- 
ministrator or  tbe  guardian  of  an  Insane  pov 
son,  unless  the  administrator  or  guardian  elects 
to  testify,  does  not  exclude  a  party  from  testl- 
tyiog  concerning  facts  about  which  be  wss 
at  liberty  to  testify  at  common  law  under  the 
same  drcomstances.  Moore  v.  Ti^lor,  44  N. 
H.  370,  374:  Page  V.  Whidden,  60  N.  H.  607, 
611;  Pdrce  Burroughs,  Id.  612;  Sheehan  v. 
Hennessey.  66  17.  H.  101. 102. 18  Aa  652.  Be- 
fore ttie  passage  of  the  statute,  entries  i^n 
the  book  of  account  of  a  deceased  party,  sup- 
ported by  the  BUppletory  oath  of  his  adminis- 
trator, were  comi>etent  evidence  In  an  acti<m 
betwera  tbe  admlnlstzator  and  the  surviving 
par^.  If  they  related  to  the  main  issue  aa  trial 
The  snppletory  oath  required  the  witness  to 
make  true  answers  to  the  questions  propound- 
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ed,'aad  the  questKms  related  to  the  Mentlty  of 
the  book  and  the  bandwrltlnK  of  the  mtrlea 
npon  It  Tb  this  extmt  the  admlnlBtrator  bad 
the  right  to  testify.  Dodge  Morse,  3  N.  H. 
2X2.  This  right  was  not  affected  by  the  ex- 
ception hi  the  Btatnte,  although  Its  terms  may 
be  broad  enough  to  Indode  It  Bailey,  t.  Bar- 
Ycy,  60  N.  H.  102,  JSS:  Sheehan  t.  Hennea^, 
fl5  N.  H.  101, 18  AO.  652;  -Lossone  r.  Railroad 
Co.,  66  N.  H.  345,  352,  24  AQ.  002.  Whenever 
an  administrator  testifies  In  this  way,  ,fae  ex- 
erdses  a  commoii-law  right,  and  consequently 
makes  no  Section  under  the  statatfe  From 
1865  to  1880  the  statute,  so  fbr  as  It  rdated 
to  a  question  like  that  nnder  consideration,  was 
In  these  wwds:  '^either  partyshaU  testify  in  a 
case  where  the  admae  party  Is  an  *  *  * 
admlnlstnjtor  •  •  •  unless  the  •  •  • 
administrator  •  •  •  elects  to  testify.**  Laws 
1865.  C  4074;  Gen.  Laws,  c.  228,  |  16.  The 
omstrnction  given  to  this  provision  'was  that 
whenever  an  administrator  elected  "to  testify 
for  any  purpose  or  to  any  extent  whateva," 
the  adverse  party  might  testify  goieraUy  and 
without  rtttricOon.  BoUou  v.  Tllton.  52  N. 
H.  606;  Dow  V.  MerrUl.  65  N.  EL  107.  18  AU. 
317.  The  defendant  claims  that  the  change 
made  by  the  law  of  1880  was  one  of  form  mere- 
ly; and  he  dtes  these  cases  as  autbwlUes  tm 
his  position  that  the  act  of  the  phtlutifl  Ste- 
vens, In  testl^hig,  was  an  election  within  the 
meaning  of  the  statute^  and  gave  the  defendant 
tbe  right  to  testify  genetftlly.  The  court  evl- 
dentiy  did  not  Intend  that  the  comprehemdve 
language  used  In  Dow  v.  Merrill  should  be  ap- 
plied to  the  testimony  of  an  administrator 
given  under  a  8iq^)letory  oath  In  relation  to  the 
books  ot  account  of  the  deceased,  for,  at  Qie 
same  term,  th^  decided  In  Sheehan  v.  Hen- 
nessey that  the  giving  of  sucdi  testimony  by  an 
administrator  dM  not  authorlBe  the  surviving 
party  to  traUty  genoally.  In  Ballou  v.  Til* 
ton  (decided  in  1873)  the  cmirt  reluctantly  ytdd^ 
ed  to  what  they  understood  to  be  tbe  plain 
letter  of  the  statute,  at  the  same  time  suggest- 
ing that  the  letter  did  not  correctiy  express  tbe 
ivobable  Intention  of  the  legislature,  namely, 
to  place  tbe  parties  on  an  equal  footliv  by 
not  allowing  the  living  party  to  a  transaction 
to  be  a  witness  concerning  It  when  the  other 
party,  b^ng  dead,  could  not  testify.  In  Dow 
V.  Men^ll  (decided  In  July,  1880)  the  court 
after  referring  to  tbe  defect  In  the  statute  as 
interpreted  and  to  the  suggestion  ot  an  amend- 
ment contained  In  the  form»  decision,  said 
Hiat.  "&a  more  than  fifteen  years  have  elapsed 
without  the  requisite  l^slation,  the  construc- 
tion adopted  In  Ballou  v.  Tllton  must  be  re- 
garded as  having  rectived  the  legislative  ap- 
prove" The  present  statute  (Pub.  St  c.  224. 
i  10)  took  the  place  of  tbe  prior  statute  Au- 
gust 16, 1880  (Laws  1880.  c.  7^.  and.  omitting 
the  parts  not  material  to  the  inquiry,  Is  as  fol- 
tows:  "When  one  party  to  a  cause  Is  an 
*  •  •  administrator  •  •  •  neither  party 
shall  testify  In  respect  to  facts  which  occurred 
In  the  lifetime  of  the  deceased  *  •  •  unless 
the  •  •  •  administrator  •  •  •  electa  so 


to  testify.*'  The  prohibition  Is  BpedfipaTly  di- 
rected to  testimony  relating  to  facta  that  oc- 
curred In  the  lifetime  of  the  deceased.  Neither 
party  has  the  right  to  testify  concerning  such 
tacts,  unless  tlw  administrator  electa  "so  to 
testify."  It  obviates  the  Injustice  occasioned 
by  the  earli^  stetute,  as  interiH%ted  In  Ballou 
T.  Tllton  and  Dow  v.  Merrill,  and  at  tbe  same 
time  leaves  either  party  at  liberty  to  testify, 
under  the  authority  of  section  13  of  tbe  same 
chaptv,  In  respect  to  facta  that  occurred  after 
the  death  of  the  deceased.  The  act  of  Ste- 
vens in  testifying  was  not  an  election  that  gave 
tbe  defendant  a  right  to  testify  generally,  un- 
less tbe  rights  of  tbe  paMes  w^  affected  by 
the  manner  In  wbldi  the  testimony  was  In- 
troduced. The  case  shows  tbat  he  did  not  tes- 
tify to  any  tact  that  he  was  not  at  liberty  to 
testl^  to  without  making  an  election  under 
tbe  stetute.  He  identified  tbe  books  and  the 
handwriting  of  tiie  deceased,  and  stated  tbat 
the  account  had  not  been  changed  since  the 
books  came  Into  his  possession.  The  defend- 
ant knew  the  nature  of  this  testimony,  and 
confined  bis  Inquiries  to  the  subject  therein  re- 
fared  to,  and  to  matters  tiiat  occurred  after 
tbe  deaSx  of  the  dfsceased.  Manifestly,  he  did 
not  change  bis  course  by  reason  ot  a  misun- 
derstanding of  tbe  situation.  There  Is  thoe- 
tore  no  ground  for  dalming  that  the  plain- 
tiffs are  estopped  from  denying  that  tbiey  made 
an  election  under  the  statute  cm  account  of 
tbeir  manner  of  inocedure.  Tbe  defendant's 
claim  that  the  question  of  election,  being  one  of 
fact  is  not  reviewable  here,  does  not  arise. 
The  plalnUfte*  exception  referred  to  a  ruling 
that  the  d^endant  had  a  right  to  testify,  and 
not  to  a  finding  upon  the  question  of  election. 
As  tiie  deaFendant^s  testimony  related  to  facts 
tbat  occurred  in  the  lifetime  of  the  deceased.  It 
should  have  Ijeea  excluded.  Exception  over- 
ruled. 


WALLACB,  J.,  did  not  sit 
curred. 


Tbe  others  con- 


WH.  H.  US) 


SABINB'v.  MBBBILL. 

(Supreme  Court  of  New  Hampshire.  Hillsbor- 
ough.   July  20,  1802.) 

AonoK  roR  Srrvicbb— EviDBHOB— Rblstanct— 

TRIAI^BSMARKa  OP  CoUNSRL. 

1.  Evidence  of  defendant's  financial  ability  Is 
irrelevant  to  prove  the  value  of  services  for 
housework  and  nursing. 

2.  Iminoper  remarks  of  counsel  that  did  not 
prejudice  the  case  of  the  party  objecting  there- 
to are  not  groonds  for  reversal. 

Assumpsit  by  Elizabeth  F.  Sabine  against 
William  T.  Merrill,  admilnlstrator  of  the  es- 
tate of  William  G.  Perry.  Plaintiff  moves 
to  set  aside  a  verdict  of  $300  to  her  favor. 
Denied. 

Assumpsit  for  services  In  doing  housework 
for  and  in  the  care  and  nursing  of  the  de- 
fendant's Intestete.  W.  O.  Vary,  from  May 
8, 1877,  to  tbe  time  ot  his  decease,  November 
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9,  1887.  mie  evidence  tended  to  show  that 
m  Aprils  1877.  the  plaintiff  engaged  to  take 
charge  of  Mr.  Perry's  household  for  four  dol- 
lars a  week;  that  she  acted  In  that  capacity 
from  May  3,  1877,  until  his  dealh;  that  at  va- 
rious times  she  rendered  additional  services 
for  him.  doing  the  housework,  and  nursing 
him  in  sickness;  that  she  was  usually  paid 
every  four  weeks  at  the  rate  of  four  dollars  a 
week,  for  which  she  gave  receipts  contained 
in  diaries,  generally  expressed  to  be  "in  full 
to  date."  There  was  also  evidence  that  Mr. 
Perry  recognized  that  fdur  dollars  a  werft 
did  not  pay  her  for  her  extra  services. 
Among  the  receipts  in  the  diaries  was  the 
following  unsigned  receipt:  "Settled  up  with 
Mrs.  Sabine  from  August  7th  to  Sept  30th, 
1887,  $18  "Vioo  dollars.  In  full  to  date."  This 
was  not  put  In  evidence.  By  request  of  the 
administrator,  she  had  charge  of  the  proper- 
ty in  the  house  until  December  23.  1887,  and 
gave  him  a  receipt,  the  first  Item  of  which  Is 
as  foUovra:  "Settled  with  William  G.  Perry 
up  to  date  Oct  1st.  at  $4.00  per  week,  con- 
tinuing until  Nov.  &tb,  1887,  making  5  weeks 
&  4  days,— 22.57."  The  plalntlfC  offered  to 
show  that  the  estate  of  the  Intestate  amount- 
ed to  over  $57,000.  The  evidence  was  exclud- 
ed, subject  to  the  plaintiff's  exception.  Coun- 
sel for^  the  defendant,  In  his  closing  argu- 
ment, referring  to  the  receipts,  read  the  entry 
of  the  unsigned  receipt,  and  commented  upon 
It.   To  this  the  plaintiff  excepted. 

Burnham,  Brown  &  Warren,  tor  plaintiff. 
James  F.  Brlgga  and  Snlloway  &  Tt^Kff,  for 

defendant. 

PER  CURIAM.1  The  plaintiff's  claim  Is 
founded,  not  on  the  express  contract 
which  Mr.  Perry  agreed  to  pay  her  four  dol- 
lars a  week  for  taking  charge  of  his  house- 
hold affairs,  but  on  an  implied  promise  to 
pay  her  for  other  services  in  doing  his  house- 
work, and  nursing  him  In  sickness.  The  de- 
fendant contended  that  she  had  been  paid  in 
full  for  all  her  services,  and  relied  principal- 
ly upon  certain  receipts  signed  by  her.  Upon 
this  issue  the  jury  returned  a  verdict  for  the 
plaintiff;  that  Is,  they  found  that  her  re- 
ceipts, though  generally  expressed  to  be  "In 
full  to  date,"  were  intended  to  be  evidence 
of  payments  for  her  services  as  the  Intestate's 
housekeeper  only,  and  that  she  was  entitled 
to  recover  upon  the  Implied  contract.  Hav- 
ing obtained  a  verdict  establishing  the  con- 
tract, she  cannot  complain  that  she  was  not 
allowed  to  introdnce  other  unnecessary  evi- 
dence to  prove  it  If  evidence  of  the  amount 
of  Mr.  Perry's  estate  was  competent  on  this 
question,  its  exclusion  was  harmless;  nor 
can  It  be  claimed  that  it  had  any  legitimate 
bearing  on  the  question  of  the  value  of  her 
services. 

It  is  not  apparent  how  the  statement  of  the 
d^endant'8  counsel  la  argument  prejudiced 
her  case.   If  the  unsigned  receipt  had  been 


admitted  in  evidence,  and  had  been  In  the 
plaintiff's  handwriting,  Its  only  effect  would 
have  been  that  of  an  admission  that  she  had 
received  pay  for  all  her  services;  and  this 
was  the  only  effect  of  the  counsel's  statement 
In  regard  to  it  But  the  Jury  found  that  the 
unslgu&d  receipt  as  well  as  those  which  were 
signed,  and  expressed  to  be  "in  full."  did  not 
amount  to  such  an  admission,  l^e  remarks 
of  counsel  did  not  produce  the  result  Intend- 
ed, and  the  plaintiff's  case  was  not  prejudiced 
thereby.  Judgment  on  the  verdict 

SMITH,  J.*  did  not  sit  ThQ  others  con- 
curred* 


1  See  footnote,  36  AU.  607. 


W  N.  H.  S8) 
HARMON  T.  HAINES  et  at 
(Supreme  Court  of  New  Hampshire,  Carroll 
July  27,  1894.) 
Appeals  prum  Probate — Whrn  Ije. 
Where  a  judge  of  probate  denied  a  motion 
to  recommit,  and  accepted  the  report  of  a  ref- 
eree allowing  a  claim  of  an  administrator  against 
the  estate,  hdd,  that  an  atnieal  would  lie  there- 
from, under  Pub.  St  c.  192,  §  18,  providing  for 
the  reference  of  daims  of  an  administrator 
a^nst  the  estate  to  a  referee,  "whose  report 
when  accepted  by  the  jndge,  shall  he  final."  and 
chapter  200,  S  1.  allowing  appeals  generally  from 
decrees  or  other  final  orders  of  judges  of  pro- 
hate,  since  section  18  gives  finality  only  to  the 
referee's  findings  of  fact  and  not  where  there 
has  been  irregularis  in  the  proceedings,  or  bad 
faith  on  the  part  of  the  referee. 

Appeal  from  probate  court,  Carroll  county. 

One  Harmon,  adminUitrator  of  his  deceased 
wife's  estate,  settled  as  InsolTent,  had  a  claim 
against  the  estate,  which  was  contested  by 
one  Haines  and  others,  hetxa  at  law.  The 
parties  not  agreeli^  that  the  Jndge  of  ^bate 
should  decide  the  qnestton,  he  referred  It  to  a 
referee,  who  reported  In  favor  of  tlie  plaintiff. 
Hie  jiklge  denied  the  defendants*  motion  to 
recommit,  and  acoepted  the  report  The  de- 
fendants i^pealed.  The  iitalntffl's  motion  to 
dismiss  the  appeal  was  granted  pro  fbnns, 
subject  to  the  def^dants'  ecc^itlon.  Bxcep- 
tlon  sustained. 

A.  L.  Foote  and  Frank  Weeks,  for  appellants. 
J.  H.  Hobbs,  for  appellee. 

GHASE^  J.  Prior  to  the  revldon  of  the 
probate  laws  In  1822  (Laws  1822.  cc.  27-34; 
Laws  [Ed.  1830]  pp.  331-375),  there  was  no 
statute  of  general  application  authorizing  ap- 
peals from  a  judge  of  probate,  but  appeals 
were  allowed  in  certain  cases  by  statutes  par- 
ticularly referring  to  them.  Laws  (Ed.  1S15) 
p.  202,  S  15;  Id.  p.  206,  S  3;  Id.  p.  213,  S  20; 
Id.  p.  217,  §  2;  Id.  p.  223,  §  4;  Id.  p.  228,  § 
4;  Laws  1820,  c.  21,  §  9.  The  act  relating  to 
the  settlement  of  Insolvent  estates  provided, 
among  other  things,  for  the  appointment  of 
commissioners  to  allow  the  claims  of  credit- 
ors, and  for  an  appeal  from  their  decision. 
Laws  (Ed.  1815)  p.  218.  After  setting  forth 
the  method  of  claiming  and  prosecuting  an 
ai^eal,  It  provided  that  "the  creditor  and  ex- 
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ecator  or  administrator  may  agree  before  tbe 
Judge  of  probate  to  submit  any  dispute  be- 
tween them  to  referees.  In  which  case  their 
report,  being  returned  to  the  said  Jtidge,  and 
accepted  by  him,  shall  be  final  between  the 
parties."  Id.  S3.  It  contained  no  proTlslon 
for  an  appeal  from  such  acceptance.  Accord- 
ingly It  was  held  In  Bond  t.  Dunbar,  2  N. 
H.  216,  that  no  right  to  an  appeal  existed. 
In  the  revision  the  provisions  for  appeals  in 
particular  coses  were  omitted,  and  the  follow- 
ing general  provision  was  Introduced:  "Any 
person  or  party  aggrieved  by  any  decree,  sen- 
tence, appolnUnent,  order,  grant,  or  denial  of 
any  Judge  of  probate,  which  If  not  appealed 
from  might  conclude  the  Interest  of  such  per- 
son or  party,  or  which  Is  not  strictly  Inter- 
locutory, may  appeal  therefrom,"  etc.  Laws 
1S22,  c.  33,  8  1;  Laws  (Kd.  1830)  p.  373,  i  1. 
The  provision  for  the  allowance  of  the  claims 
of  administrators  against  the  estates  settled 
by  them  as  Insolvent  was  as  follows:  "The 
commissioners  on  such  estate  shall  take  no 
cognizance  of  any  claim  or  demand  la  fb.vor 
of  the  executor  or  administrator  thereof 
against  tbe  deceased;  but  in  aU  such  cases.  In 
the  citation  to  tbe  heirs  and  creditors  to  bear 
tbe  account  of  such  executor  or  administra- 
tor, notice  shall  be  particularly  ^ven  of  the 
dalm  or  demand  against  the  estate  which  the 
executor  or  administrator  wishes  to  have  al- 
lowed to  him,  and  if  at  the  time  of  rendering 
the  account  no  heir  or  creditor  api>ear  to  con- 
test the  said  claim,  the  Judge  of  probate  may 
examine  the  same  and  allow  such  sum,  as  to 
him  appears  legal.and  ihe  same  shall  be  placed 
by  bim  on  the  list  of  claims;  or  -the  Judge 
may,  and  If  any  heir  or  creditor  ap[>ear  to  con- 
test the  claim,  he  shall,  unless  the  partlea 
agree  In  writing  to  have  him  decide  upon  It, 
refer  the  same  to  one  or  more  referees,  whose 
report,  when  accepted  by  the  Judge,  shall  be 
final  In  tbe  case."  Laws  1822,  a  20,  S  4; 
Laws  (Ed.  1830)  p.  362,  §  4.  No  change  in 
the  substance  of  these  statutes  has  been 
made  since  that  time.  Pnb.  St  c.  200,  9  1; 
Id.  c.  192,  §S  17, 18.  Sawyer  v.  Copp,  6  N.  H. 
42,  decided  in  1832,  was  an  appeal  by  heirs 
or  creditors  from  the  decree  of  a  Judge  of  pro- 
bate allowing  a  private  claim  of  the  executor 
against  tbe  deceased,  no  person  appearing  be- 
fore tbe  Judge  to  contest  the  claim.  Tbe  ex- 
ecutor moved  to  dismiss  the  appeal  on  the 
ground  that  no  appeal  was  given  by  law,  and 
that  the  statute  made  the  decision  of  the 
Judge  final.  In  denying  the  motion,  tbe  oourt 
say  that,  upon  adverting  to  the  statute  au- 
thorizing appeals,  "we  find  it  enacted,  in  tbe 
broadest  terms,  that  'any  persMi  or  party  ag- 
grieved by  any  decree  ♦  •  *  may  appeal 
therefrom.'  The  decree  from  which  this  ap- 
peal has  been  taken  Is  within  tbe  words,  and 
we  see  nothing  that  leads  us  to  doubt  that  It 
in  within  the  true  Intent  and  meaning,  of  this 
provision  In  the  statute."  Abbe  v.  Norcott, 
8  N.  H.  51,  was  an  appeal  by  an  heir  or  cred- 
itor from  tbe  decree  of  a  judge  of  probate  ac- 
cepting the  report  of  a  referee  allowing  th« 


private  dalm  of  tiie  aAmlntotrator  against  tbe 
deceased.  It  was  held  that  tbe  notice  of  tiie 
clabQ  in  tbe  citation  for  the  settlement  of  the 
administrator's  account  was  not  suttlcdently 
full  and  explicit,  and  that  the  award  was  de- 
fective because  tbe  referee  had  given  no  no- 
tice of  tbe  bearing  before  bIm.  In  tbe  courae 
of  tbe  opinion,  Parker,  C.  J.,  says:  "Bad  tbe 
Judge  examined  and  decided  himself,  an  ap- 
peal might  have  been  taken  from  bis  decision 
at  any  time  within  sixty  days.  •  •  •  And 
upon  such  appeal  a  hearing  might  be  had  up- 
on the  merits.  But  upon  an  appeal  from  a 
decree  accepting  tbe  report  of  a  referee  we 
can  only  Inquire  Into  the  regularity  of  the  pro- 
ceedings, for.  If  regular,  the  statute  nmk» 
the  report  final."  The  decree  of  the  Judge  of 
probate  was  reversed.  ~  Piper  v.  Clark,  18  N. 
H.  415,  was  an  appeal  by  the  administratrix 
from  a  decree  of  tbe  Judge  of  probate  disal- 
lowing her  private  claim  against  the  de- 
ceased. The  administratrix  and  heirs  agreed 
In  writing  to  submit  the  claim,  together  with 
an  ofTset,  to  the  determination  of  the  Judge  of 
probate.  The  award  was  In  favor  of  the  es- 
tate. Tbe  reason  alleged  for  the  appeal  was 
that  tbe  debt  was  due  the  administratrix  as 
claimed  by  her.  The  helra  moved  to  dismiss, 
become  the  law  gave  no  a{q>eal  for  such  rea- 
son. In  the  course  of  the  opinion  sustaining 
tbe  motion  it  Is  said:  "When  tbe  claim  Is 
committed  to  the  determination  of  referees, 
their  report  Is  made  final.  In  express  terms, 
and  It  could  not  have  been  intended  that  the 
decision  should  be  less  s6  when  the  parties 
agree  that  the  Judge  shall  decide  the  contro- 
versy. He  acts  as  a  referee,  in  such  case,  by 
agreement  The  case  Is  not,  tlierefore,  with- 
in the  general  provision  for  appeals  from  all 
tbe  decrees,  etc.,  of  tbe  Judge  of  probate." 
Bearing  in  mind  that  this  language  relates  to 
an  appeal  grounded  upon  alleged  error  In  the 
decree  arising  from  a  consideration  of  the 
merits  of  the  claim,  and  not  from  an  irregular- 
ity In  the  procedure,  the  language  Is  not  In- 
consistent with  that  of  the  same  Judge  In 
Abbe  V.  No/cott,  Just  quoted.  Mclaughlin  v. 
Newton,  53  N.  H.  531,  Is  to  the  same  etfect 
In  the  statute  relating  to  the  assignment  of 
the  widow's  dower  in  her  deceased  husband's 
real  estate,  and  the  division  of  the  real  estate 
among  tbe  heirs,  It  Is  provided  that  "the 
written  report  of  the  committee  [to  assign 
dower,  etc-I,  being  accepted  by  the  Judge  up- 
on due  notice,  shall  be  final  and  conclusive 
upon  an  parties."  Pub.  St.  c.  197,  §  3.  A 
party  aggrteved  by  a  decree  accepting  a  com- 
mittee's report  Is  not  deprived,  by  this  stat- 
ute, of  the  right  of  appeal  granted  by  the  gen- 
eral statute  of  appeals.  But  such  appeal  does 
not  necessarily  open  the  controversy  for  a 
new  trial  upon  Its  merits.  The  findings  of 
the  committee  upon  questions  of  fact  "cannot 
be  set  aside  or  rejected  merely  because  the 
revisory  tribnnal  might  or  would  have  come 
to  a  difTerent  conclusion."  In  accordance 
with  tbe  general  rule,  applicable  alike  to  the 
findings  of  Juries,  referees,  committees,  and 
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other  tribunals  created  by  law  to  determine 
qnestlonB  of  fact,  the  findings  will  not  be  set 
aside  If  the  proceedings  were  regutar,  and 
without  error  In  law,  nnless  "the  court  can 
see  that  the  triors,  whether  a  jury  or  other 
tribunal,  In  coming  to  their  result,  'were  In- 
fluenced by  passion,  prejudice,  partiality,  or 
corruption,  or  unwittingly  fell  Into  a  plain 
mlstaJie.* "  Doughty  v.  Little,  61  X.  H.  366; 
Eastman  t.  Barnes.  62  N.  H.  630.  In  Gage  t. 
Gage,  64  N.  H.  543,  14  Atl.  8G9.  the  report 
of  a  committee  was  set  aside  upon  appeal  be- 
cause they  received  evidence  in  the  absence 
of  the  parties,  and  at  a  hearing  of  which  the 
parties  had  no  notice.  The  language  of  the 
statute  under  consideration  Is  so  plain  that  It 
seems  Impossible  to  mistake  the  legislative 
Intent  Before  the  report  of  referees  be- 
comes final,  It  must  be  "accepted  by  the 
Judge."  Pub.  St.  a  1»2,  $  18.  Authority  to 
accept  necessarily  Implies  authority  to  reject 
This  does  not  include  authority  to  review 
questions  of  fact  tried  before  the  referees,  for 
the  statute  makes  their  decision  of  such  quea- 
tlons  final,  if  they  conduct  themselves  fairly 
and  according  to  law.  ■  The  judge  of  probate 
and  this  court  upon  appeal  have  authority  to 
try  questions  rating  to  the  regularity  and 
good  faith  of  the  trial  before  the  referees!  and 
to  accept  or  reject  thdr  report  according  to 
their  finding  on  those  questions.  In  the  pres- 
ent Instance  the  case  does  not  disclose  the 
reasons  of  appeal,  and  the  question  whether 
they  are  sufflcient,  if  established,  to  sustain 
the  appeal,  la  not  raised.  BxoqMlon  sus- 
tained. 


BLODGBTT.  J.,  did  not  alt 
cancured 


Tbe  othera 


(«  N.  H.  v) 

STATE  v.  1U.NCHESTER  ft  L.  B.  R. 
(Supreme  Court  of  New  Hampshire.  Boddng- 

ham.    March  12,  1897.) 
Bailroads— Chartbr— Patuknt  of  Earnings  to 

STAIB — COXSTITUTIONAL  LaW— UXIFORM- 

iTi— Pleahino— Debt.  . 

1.  Geo.  St  c.  144,  |  6  (Pub.  St.  c.  157.  |  19), 
providing  that,  when  the  net  receipts  of  rail- 
road corporations  "shall  be  found  to  exceed  the 
average  of  10  per  cent,  on  their  expenditnreB 
from  the  commencement  of  their  operations,  the 
excess  shall  be  paid  Into  the  treasury,"  Is  not 
miconstitutional.  as  not  b^g  unifonn  or  equal, 
though  applicable  to  railroads  only. 

2.  Debt  is  a  proper  remedy  to  recover  such  ex- 
cess. 

Action  the  state  against  the  Manchester 
ft  Lawrence  Railroad.  There  was  a  demurrer 

to  the  declaration.  Overruled. 

The  declaration  Is  as  follows:  "In  a  plea 
of  debt  for  that  the  defendants  are  a  corpo- 
ration organized  and  existing,  under  and  by 
virtue  of  the  laws  of  snid  state,  to  construct 
and  maintain  a  railroad  from  the  city  of 
Manchester,  In  our  county  of  Hillsboro,  to  the 
state  line,  In  Salem,  In  said  county  of  Rock- 
ingham; and  it  was  and  is  provided  In  and 
by  their  charter  (section  6,  c.  549,  Laws  1847) 


that  In  any  and  every  year  when  the  net  re- 
ceipts from  the  use  of  said  road  shall  exceed 
the  average  of  ten  per  cent  pM*  annum  from 
the  commencement  of  their  operations,  the 
excess  shall  be  paid  Into  the  treasury  of  the 
state.  That  In  the  year  A.  D.  1849  the  de- 
fendants constructed  their  said  railroad  from 
said  Manchester  to  the  state  line.  In  said  Sa- 
lem, and  have  maintained  their  said  railroad 
to  the  day  of  the  purchase  of  this  writ;  and 
the  plaintiff  avers  that  the  net  receipts  re- 
ceived by  the  defendants  from  the  use  of  said 
road  have  In  each  and  every  year  since  the 
1st  day  of  January,  1867.  exceeded  an  aver- 
age of  ten  per  cent,  per  annum  from  the  com- 
mencement of  their  operations,  by  a  large 
sum,  to  wit  the  sum  of  seven  hundred  and 
fifty  thousand  dollars,  which  said  sum  the 
defendants,  though  hitherto  requested,  have 
neglected  to  pay  into  the  treasury  of  said 
state,  whereby  and  reason  whereof  an  ac- 
tion has  accrued  to  the  plaintUf  to  have  and 
recover  of  the  defendants  said  sum  of  seven 
himdred  and  fifty  thousand  dollars.  Also,  for 
that  the  defendants  are  a  corporation  duly 
chartered  and  organized,  under  and  by  virtue 
of  the  laws  of  said  state,  to  construct  and 
maintain  a  railroad  within  said  state,  and 
from  the  1st  day  of  January,  1849,  to  the 
date  of  this  writ  have  owned  and  maintained 
a  railroad  extending  from  the  city  of  Man- 
chester. In  our  county  of  Hillsboro,  to  the 
state  line,  in  Salem,  in  said  county  of  Rock- 
Ingham;  and  the  plaintiff  avers  that  the  net 
receipts  received  by  the  defendants  from  the 
operation  of  their  said  railroad  have  exceed- 
ed the  average  of  ten  per.  cent  per  annum 
on  Its  Qcpraditnree  from  the  commencement 
of  Its  operations  In  each  and  every  year  from 
said  1st  day  of  January,  1849,  to  the  date  of 
the  purchase  of  this  writ  hy  a  large  amount 
to  wit,  by  the  sum  of  seven  hundred  and  fifty 
thousand  dollars,  which  said  num  the  defend- 
ants, though  requested,  have  neglected  to  pay 
Into  the  treasury  of  the  state,  whereby  and 
by  reason  whereof  an  action  has  accrued  to 
the  plaintiff  to  have  and  recover  of  the  de- 
fendants said  enm  of  seven  hundred  and  fifty 
thousand  dollars.**  Tbe  defendants  oe* 
murred. 

E.  O.  Eastman,  Atty.  Gen.,  for  the  State. 
Worcester,  Gafney  ft  Snow  and  O.  El  Branch, 
for  defendants. 

CARPENTER,  a  J.  The  policy  of  the  state 
to  limit  the  profits  of  persons  and  corporations 
to  whom  it  grants  the  franchise  of  construct- 
.Ing  public  highways,  and  of  taking  tolls  for 
the  use  of  them,  as  compensation  for  their 
services  and  disbureements.  Is  older  than  the 
constitution,  and  has  been  uniformly  main- 
tained. It  has  been  effectuated  in  various 
ways.  The  act  entitled  "An  act  to  regulate 
ferries,"  passed  February  28. 1783  (Laws  [Ed, 
1797]  p.  341),  and  recitdng  In  the  preamble 
that  "the  demands  of  ferrymen  within  this 
state  for  carrying  the  snbjecta  thereof  and  oth- 
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en  acron  the  riven  In  the  rame  state  are  ex- 
orUtont  and  arbitrary/'  required  tbe  coorta  oC 
general  sesBions  of  tbe  peace  In  each  connty  to 
estabU^  the  rates  of  ferriage  for  every  ferry 
In  the  connty,  and  prohibited  ferrymen  from 
charging  or  taking  any  greater  tolls  tban  those 
prescribed  by  the  courts.  In  many  of  tbe  sub- 
sequent grants  ot  ferries  an  equivalent  provi- 
sI(Hi,  though  Buimfluous  was  Inserted.  11  Priv. 
laws  1708,1  p.  268;  12  Prlv.  Laws  1789»  pp. 
12, 16,  104, 160:  18  Prlv.  lAws  1800,  pp.  118. 
247;  13  Prlv.  lAws  1801,  p.  247;  16  Prlv. 
Laws  ia>4,  p.  174;  16  Priv.  Laws  1805,  p.  110; 
21  Priv.  Laws  1817,  p.  8.  The  ad;  with 
amoidments  not  here  material,  has  ever  since 
been  In  f<nve.  Lam  (Ed.  163C9  p.  iSL;  Bev. 
St  c.  64, 1  2;  Gen.  St  c.  72,  i  2;  Pub.  St  c 
SO,  f  2.  Tbll-brldge  cbfirters  have  contained  a 
similar  provlaion,  or  have  specified  the  rates 
of  toll  that  may  be  taken.  4  Prlv.  Laws  1788, 
p.  48o:  6  Priv.  Laws  1782,  p.  633;  6  I*riT. 
Laws  1794.  p.  266;  9  Priv.  laws  1795.  pp.  77. 
86.  246;  12  Priv.  Laws  1802,  p.  231;  16  Prlv. 
Laws  U05,  p.  227;  Priv.  Laws  1886,  c.  68; 
Laws  1878,  c.  160.  Many  charters  provided 
that  the  bridge  should  become  public  property, 
free  of  toll,  whenever  the  proprietors  were  re- 
Imboraed.  by  toUs  or  otherwise,  for  the  ex- 
penses of  erecting  and  maintaining  the  bridge, 
with  interest  at  a  specified  rata  Priv.  Laws 
1838,  ec.  30.  82;  Laws  1848,  c.  796.  In  some 
cases  ttie  Justices  of  the  court  were  required  to 
so  regulate  the  toDs  that  the  pn^rleton  should 
receive  not  more  than  a  named  annual  per 
cent  of  profit  upon  their  Investment  Iaws 
1816,  c  71;  Laws  1817.  oc  10, 11;  laws  1818. 
c.  75;  Priv.  laWB  168S,  c.  6;  Priv.  Laws  1886, 
oc  69,  106;  Priv.  Laws  18S8.  c.  19.  In  1877 
the  legislature,  after  reciting  that  the  chartw 
of  Portsmouth  bridge,  granted  In  1819  (Laws 
1818;  c;  60),  required  the  proprietors  to  exhibit 
to  the  Jwtices  of  the  court  an  accomit  of  the 
sums  expoided  on  the  bridge,  and  tbe  Justices 
tfaereiQMm  to  fix  th^  tolls;  that  the  proprietors 
had  negligently  omitted  to  exhibit  sndi  ac- 
count, and  had  themselves,  without  legal  au- 
thority, established  excessive  and  unreasonable 
rates  of  toll,— resolved  "that  the  Justices  of  the 
snprone  court  are  hereby  Instmcted  to  revise 
the  rates  of  toll  now  collected  by  said  pro- 
prietors of  Portsmouth  bridge  and  to  establish 
the  same  at  reasonable  rates."  Laws  1877,  c. 
180.  Similar  provisions  are  found  in  canal 
charters.  6  Priv.  Laws  1792,  p.  541;  S  Priv. 
Laws  1792,  p.  92;  15  Prlv,  Laws  1804,  p.  41; 
20  Priv.  Laws  1816,  p.  419;  22  Priv.  Laws 
1824.  pp.  448,  506.  513,  524;  24  Priv.  Laws 
1827,  pp.  325.  339;  30  Priv.  Laws  1833,  p.  86. 
The  last  charter,  granted  in  1833,  prescribed 
the  tolls  that  mij^t  be  taken,  and  provided  that 
tbe  "rate  of  toll  may  be  Increased  or  diminish- 
ed by  the  court  of  common  sdeas  on  appllca- 
tkm  to  them,  as  In  their  t^nton  Justice  may 


^  Private  acta  prior  to  1835  bare,  with  some 
exceptions,  never  been  printed.  The  references 
to  priTute  laws  enacted  before  1835  are  to  the 
Tolnmes  of  manascript  laws  fat  the  costody  of  the 
wcretory  of  state. 
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reqnfare."  Priv.  laws  1888,  e.  UO.  Tbe  flnt 
turm)lke  charter  was  granted  June  16^  1796. 
laws  (Bd.  1797)  p.  325.  It  specified  tbe  rates 
of  toll,  and  provided  "that  at  the  aid  of  eveiy 
twenty  yean  an  account  of  the  e:q)Oidltnns 
upon  said  road  and  the  profits  arising  there- 
from shall  be  laid  befcoe  the  Judges  of  the  so- 
perioT  court  for  the  time  being;  *  *  •  and 
If  the  net  profits  for  the  said  twenty  yean 
shall  exceed  twelve  p»  coit  per  nwnnm,  the 
said  court  may  reduce  tbe  future  toil,  so  far  as 
that  It  nu^  not  exceed  twdve  per  cait,  and  If 
the  profits  shall  not  amount  to  six  per  onit.  the 
said  court  may  raise  the  toll,  so  that  it  shall 
not  be  less  than  six  nor  exceed  twelve  per 
cent."  All  the  uumttons  lubseqnent  chaiv 
ten  ot  turnpikes  Intended  and  necessary  Aw 
the  common  and  ordinary  use  ot  tbe  genoal 
public  have  contained  a  like  provision,  with 
various  modifications  <^  time,  mte  per  cuit, 
uid  of  the  method  of  fixing  the  ttflls,  so  that 
tbe  authorised  pnMBts  should  not  be  exceeded. 
A  few  only  are  dted:  12  Prlv.  laws  1780,  p. 
186;  13  Priv.  Laws  1S02,  pp.  79,  826;  16  Priv. 
Laws  1804,  pp.  67.  76,  112.  820;  16  Friv. 
Laws  1806,  pp.  90^  118,  127.  270;  17  Priv. 
Laws  1807,  p.  146;  IS  Priv.  Laws  1800.  p. 
243;  19  Friv.  Laws  18J2.  pp.  164.  ISl;  21 
iPriv.  laws  1820.  p.  687;  26  Priv.  Laws  1888. 
p.  135;  80  Priv.  laws  1834.  p.  297;  Priv. 
laws  1887.  c.  8;  Laws  1862,  a  ISOO.  The 
flnt  nUfanad  charter,  enacted  January  L  1888 
(29  Priv.  Laws  1882,  p.  216),  created  the  Boa. 
tOD  ft  Ontario  ^^""y^  OoiimatliHi,  granted 
tolls,  to  be  fixed  by  the  directors,  and  provided 
that  "If  at  the  expiration  of  ten  yean  from 
and  after  the  completion  of  said  road,  the  net 
Income  or  receipts  from  tidls  and  other  profits, 
taking  the  ten  yean  aforesaid  as  the  basis  of 
calculation,  shall  have  amounted  to  more  than 
ten  per  cent  per  annum  upon  the  cost  of  tlie 
road,  then  the  legislature  may  take  measures  to 
alter  and  reduce  the  rate  of  toils  and  other 
profits  In  sudi  manner  as  to  take  off  tiie  sur- 
plus for  the  next  ten  yean,  •  •  •  and  at 
the  expiration  of  evar  ten  yean  the  same  pro* 
ceedlngs  may  be  had."  and  "that  the  legislature 
shall  not  at  any  time  so  reduce  said  tolls  and 
other  profits  as  to  produce  loss  than  ten  per 
cent  per  annum  upon  the  cost  of  said  road 
without  the  consent  of  the  corporation."  Un- 
der this  charter  no  effective  action  was  taken. 
Tbe  Concord  Railroad  was  next  Incorporated, 
June  27.  1835.  Priv.  Laws  1835,  c.  1.  Tbe 
charter  granted  a  toll,  to  be  fixed  by  the  di- 
rectors, and  provided  that.  'If  at  the  expiration 
of  five  yeara  from  and  after  the  opening  of 
said  road  for  use,  the  net  Income  or  recdpts 
from  tolls  and  other  profits  shall  have 
amounted  to  more  tban  ten  per  cent,  per  an- 
ntmi  upon  the  whole  cost  of  the  road  from  the 
time  of  the  disbnreements  tbe  legislature  of 
this  state  may  take  measures  to  alter  and  re- 
duce the  rate  of  tolls  and  other  profits  in  such 
manner  as  to  take  off  the  surplus  for  the  next 
five  yeara,  calculating  the  amount  of  trans- 
portation i^n  the  road  to  be  the  same  as  the 
five  preceding  years;  and  at  the  expbratlon  of 
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ever^  lire  years  Uie  same  proceedings  may 
be  bad."  The  same  providon.  In  nearly  Iden- 
tical terms,  is  found  In  Qie  otber  12  railroad 
charters  granted  before  December  25, 1844,  ex- 
cept ttiat  in  four  of  them  tbe  net  profits  were 
limited  to  8  per  cent  PriT.  Laws  1835,  cc  7, 
14,  37;  FriT.  Laws  1836,  c  66;  PrlT.  Laws 
1837,  c  1;  PrlT.  Laws  1839,  cc.  18.  20;  PrlT. 
Laws  1842,  c.  3;  Prlv.  Laws  1844,  cc.  111-113, 
188.  Hie  obTioua  pnriKne  of  the  tes^datnre  In 
limiting  and  providing  for  the  r^olation  of  the 
tolls  granted  was  to  restrict  tbe  profits  of  the 
grantees  within  limits  deemed  reasonable,  and 
thoeby  to  secure  to  Ibe  pnbUc  the  Mijoyment 
of  tbe  j/xapertj  devoted  to  puUIc  use,  at  rea* 
sonable  rates.  In  the  railroad  charters,  as 
well  as  hi  many  otliers,  the  authorized  net  prof - 
Its  were  made  tbe  standard  of  reasonable  tt^ 
Tbe  eleventh  section  of  tbe  general  rail- 
road law  (Railroad  v.  Greely,  23  N.  H.  242), 
approved  December  26,  1844  (Laws  1844,  c. 
128),  provided  that  "such  corporations  sb^l 
keep  exact  accounts  of  all  tbelr  reeeSpta  and 
expenditures  and  make  annual  rqiorts  there- 
in to  fbe  railroad  commissions  who  shall 
annually  communicate  tile  same  to  tbe  legist 
lature,  and  In  any  and  every  year  when 
tbelr  net  receipts  shall  be  found  to  exceed 
tbe  average  of  ten  per  c«at  on  Ibetr  ex- 
penditure from  tbe  commencement  of  thelE 
operations,  the  acess  shall  be  paid  Into  tbe 
treasury  of  tbe  state  until  otherwise  dis- 
posed of  by  the  legislature.'*  This  enact- 
ment has  ever  since  remained  In  force.  (Sen. 
St  c.  144,  I  5;  Pub.  at  c.  167,  1 19.  To  it 
every  railroad  charter  thereafter  granted 
has  been  snbject  Its  operation  Is  nnltbrm. 
It  applies  to  all  railroads  In  the  state.  For 
many  years  after  Its  adoption  (as  in  the  case 
of  terries)  an  equivalent  but  euperflnous, 
provision  was  inserted  in  railroad  charters. 
Laws  1844,  c.  180,  8  4;  Id.  c.  190,  8  4;  Id.  c. 
101,  8  4;  Laws  1845,  cc.  286,  287,  8  4;  Laws 
1847.  c.  549,  8  5;  Id.  c.  560,  8  4;  Iaws  1819,  cc. 
806-808,  8  4;  Laws  1854,  c.  1596,  8  4;  Laws 
1858,  c.  2297,  S  4;  Laws  1863,  c.  2792.  8  4; 
Laws  1866,  c.  4318,  8  4;  Laws  1887.  c.  85. 
8  4;  Laws  1868,  c.  100.  8  4;  Lavrs  1869,  c. 
70,  8  4;  Laws  1870.  cc.  58-60,  88  4,  6;  Laws 
1871,  cc.  71.  72.  8  4.  The  general  statute 
was  not  a  change  of  policy,  but  of  method. 
Its  purpose  was,  not  to  obtain  revenue,  but 
to  enforce  the  established  policy  of  the  state. 
T^e  profits  of  the  proprietors  of  railroads 
were  limited  to  10  per  cent  for-  tbe  sole 
purpose  of  'securing  to  the  public  reason- 
able rates  of  tolL  Tbe  reason  for  the 
change  of  method  Is  obvious.  Railroads 
were  In  their  Infancy.  It  was  impossible  to 
estimate  with  reasonaUe  accuracy  the  cost 
of  building,  or  the  expense  of  maintaining 
and  operating,  them.  Tbe  rates  of  toll  requi- 
site to  give  tbe  grantees  of  tbe  franchise 
their  authorized  profits,  and  no  more,  could 
not  as  In  the  case  of  bridges  and  turnpikes, 
be  approximately  estimated  In  advance;  nor 
was  It  practicaUe  for  the  legislature,  the 
court  or  f<Nr  any  official  board,  except  tbe 


officers  of  tbe  corporations,  to  make  tbe  fre- 
quent modifications  of  the  tolls  necessary  to 
bring  the  net  Income  up  to,  and  not  exceed- 
ing, the  authorized  limits.  Ten  per  cent 
annual  profits  remained,  as  before,  tbe 
standard  of  reasonable  tolls.  Any  Induce- 
ment to  maintain  or  to  Increase  them  so  as 
to  reap  greater  profits  was  effectually  taken 
away.  If  they  were  established  so  as  to 
yield  a  greater  Income  than  10  per  cent, 
the  legislature  deemed  It  reasonable  that 
the  excess  should,  as  nearly  as  practicable, 
be  returned  to  those  who  suffered  from  the 
exaction;  that  Is  to  say,  to  the  taxpayen  of 
the  state.  It  was  Impossible  to  return  to 
each  Individual  tbe  excess  above  a  reason- 
atde  ton  that  he  bad  been  compelled  to  pay 
for  transportation.  Excessive  tolls  were  In- 
jurious, not  ovify  to  tbe  immediate  patrons 
of  the  road,  bat  to  every  titizen  who  resid- 
ed witbbt  the  scope  of  Its  Influence,— more 
or  less,  In  fact  to  every  property  owner  bi 
tbe  state.  Refunding  to  tbem  the  excess  of 
tolls  taken  was  the  nearest  approach  to  ex- 
act justice  that  was  possible. 

Hie  defendants  say  In  argument  that  tbe 
state  can  take  tbe  proper^  of  citizens 
against  their  will  In  one  of  three  ways  only, 
namely:  (1)  tJndw  the  power  of  eminent 
domain;  (2)  that  of  taxation;  and  (3)  In  the 
exercise  of  the  police  powor,  by  Imposliv 
flues  and  forfeitures  as  punishment  Wheth- 
er this  proposition  Is  or  Is  not  sound,  need 
not  be  considered.  The  state.  In  this  ac- 
tion, is  not  seeking  to  take  the  defendants* 
property  against  their  will,  exc^t  as  every 
action  to  enforce  a  legal  oUlgation  Is  a  pro- 
ceeding against  tiie  defendant's  wilL  It 
seeks  to  recover  Its  own  property.  Unless 
It  shows  that  tbe  defendants  have  In  their 
hands  ¥750,000.  or  some  part  of  that  sum, 
legally  belonging  to  the  state,  Its  action  must 
taU.  The  action  Is,  In  effect  tor  money 
received  by  the  defendants  for  tbe  use  of 
the  state.  A  Judgment  In  favor  of  the 
state,  and  Its  enforced  satisfaction,  will  be 
no  more  a  taking  of  the  defendants*  proper- 
ty against  their  will  than  would  be  a  levy 
Iqr  the  state  of  an  e»cntlon  upon  the  lands 
of  a  recognizor  against  whom  it  had  obtain- 
ed Judgment  Tbe  state.  In  this  action, 
stands  precisely  as  an  individual  In  a  like 
action.  It  is  subject  to  the  same  rules  of 
law  and  evidence.  It  has  no  greater  power, 
rights,  or  privileges  tiian  any  i^alntilt  It 
must  establish  the  defendants'  legal  indebt- 
edness, or  it  must  fall. 

Tbe  flftb  section  of  the  defendants*  char- 
ter provides  "that  in  any  and  every  year 
when  the  net  receipts  from  the  use  of  said 
road  shall  exceed  tbe  average  of  ten  per 
cent,  per  annum  from  the  commencement 
of  their  operations,  the  excess  shall  be  paid 
into  the  treasury  of  the  state  until  other- 
wise ordered  by  the  legislature."  Prlv. 
Laws  1847,  c.  549.  This  clause  of  the  de- 
fendants' charter  Is  identical  with  the  gen- 
eral railroad  law  of  1644  (Laws  1844,  c.  12S, 
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{  11),  and  was  aaperfloona.  Opinion  of  the 
Justices,  66  N.  H.  629,  671-673,  33  AU.  1076. 
The  general  law  and  the  charter  Imposed  on 
the  defendants  no  duty  which  they  did  not 
directly  and  Tolnntarlly  assume.  They  pre- 
sented td  the  defendants  a  proposition  which 
they  were  at  liberty  to  accept  or  to  reject 
The  defendants  accepted  the  charter  subject 
to  the  burdens  by  It  Imposed.  The  provi- 
sion that  they  should  pay  to  the  state  the 
excess  above  10  per  cent  was  a  quallflcatlou 
of,  or  burden  Imposed  upon,  the  franchise 
granted  them,  exactly  like  the  various  oth- 
er duties  required  of  them,  as,  for  example, 
in  case  their  road  should  cross  any  canal, 
turnpike,  or  other  highway,  to  so  construct 
It  as  not  to  "obstruct  the  safe  and  conven- 
ient use  of  such  canal,  turnpike  or  other 
highway,"  and  to  maintain  In  good  repair 
all  bridges  "they  may  construct  for  the  pur- 
poses of  conducting  their  railroad  over  any 
canal,  turnpike  or  other  highway,  or  any  pri- 
vate way,  or  for  conducting  such  private 
way,  turnpike  or  other  highway  over  said 
raUroad."  Charter,  11,  13.  The  limita- 
tion of  their  income  to  10  per  cent  was  no 
more  a  tax  upon  their  property  than  were 
the  various  o*blIgatIons  Imposed  upon  them. 
It  and  they  alike  were  burdens  upon  the 
granted  franchises,  diminishing  their  value, 
and  to  be  considered  In  assessing  the  value 
of  the  defendants'  property  for  the  purpose 
of  taxation,  or  under  the  law  of  eminent  do- 
main. The  objection  that  the  provision  of 
the  charter,  as  well  as  the  general  law,  vio- 
lates the  principle  of  uniformity  and  equali- 
ty, has  no  foundation  In  fact  AU  railroad 
corporations  In  the  state,  by  virtue  of  the 
express  provision  of  their  charters  or  of  the 
general  law,  are  subject  to  the  same  obliga- 
tion. The  law  applies  tmlformly  and  equal- 
ly to  all  railroads.  It  Is  said,  however,  that 
It  does  not  apply  to  other  corporations,  and 
therefore  is  unequaL  But  this  Is  not  an 
tmconstitutlonal  discrimination.  It  might 
as  well  be  claimed  that  laws  regulating  the 
business  of  dentists  (Pub.  St.  c.  134)  are 
unconstitutional  because  they  do  not  apply 
to  farmers. 

In  answer  to  the  plaintiff's  claim  that  the 
action  Is  founded  upon  the  defendants'  con- 
tract, they  say  that  by  the  law  of  this  state, 
whatever  may  be  the  federal  law,  a  charter 
1r  not  a  contract;  that  la  to  say,  not  a  con- 
tract within  the  meaning  of  the  dause  In  the 
federal  constitutI<)n  which  forbids  the  enact- 
ment by  the  states  6f  any  law  Impairing  the 
obligation  of  contracts.  Whether  this  propo- 
sition Is  sound  or  not,  need  not  be  considered. 
It  Is  not  here  material  whether  the  legisla- 
ture, In  the  absence  of  a  reserved  right,  and 
without  the  grantees'  consent,  can  or  cannot 
repeal  or  alter  a  charter  which  they  have 
granted.  The  question  is  not  whether  the  de- 
fendants' charter  may  be  repealed  or  modified, 
but  whether,  as  long  as  It  subsists,  they  are 
bound  by  its  provisions.  No  case  has  been 
cited  01  found  in  which  it  has  been  held  or 


migg«8ted  ttuit  the  grantees  of  a  firanchlst 
are  not  obligated  to  do  and  perform  aU  things 
expressed  In  the  grant  to  be  by  them  perform- 
ed, as  long  as  they  enjoy  the  benefit  of  tbe 
grant  The  obligations  to  the  pubUc  imposed 
on  the  grantees  of  the  right  to  take  tolls  are 
always  a  part,  and  not  unfrequently  the 
whole,  of  the  consideration  of  the  grant.  By 
the  common  law,  one  who  accepts  a  grant 
from  the  sovereign,  containing  a  provision 
that  he  shall  perform  acts  therein  specified  to 
be  performed  b7  him,  covenants  that  he  win 
perform  them;  and  for  their  nonperformance 
an  action  of  covenant  lies,  where  that  form 
of  action  Is  an  appropriate  r^edy.  Gwre  v. 
Strickland,  Cro.  Jac.  240;  Bret  v.  Oumbeiv 
hind.  Id.  300,  521;  Lyme  Regis  T.  Henley,  8 
Bam.  &  Adol.  77;  Id.,  2  Clark  &  F.  331,  340, 
360. 

There  Is  nothing  In  the  Opinion  of  the  Jua- 
tlces,  08  N.  H.  629,  33  Atl.  1076,  that  sup- 
ports any  position  taken  by  the  defendants. 
There  the  state  claimed  that,  regardless  of 
the  seventeenth  section  of  the  charter  of  the 
Concord  Railroad,  It  could  take  the  road,  upon 
paying  Its  owners  less  than  Its  value,  upon 
the  grounds  (1)  that  the  constitution  does  not 
require  compensation  to  be  made  for  private 
property  taken  for  public  use,  and  that  the 
state  te  not  bound,  by  contract  or  otherwise, 
to  reftrain  from  partial  confiscation;  and  (2) 
that  by  the  terms  of  the  charter  "the  legisla- 
ture may  at  any  thne  hereafter  alter,  amend, 
or  modify  this  act  or  any  of  Its  provisions,** 
and  therefore  that,  short  of  total  confisca- 
tion, there  was  no  limit  to  the  power  of 
amendment  It  was  the  opinion  of  the  Jus- 
tices that  neither  of  these  positions  could  be 
sustained,  for  the  obvious  reasons  <1)  that  the 
property  of  a  partnership  called  a  "corpora^ 
tlon"  Is  as  fully  protected  by  thOi  constltutloa 
as  that  of  an  Individual;  and  (2)  that  author- 
ity to  alter,  amend,  or  repeal  the  charter  of  a 
coriwratlon  is  not  authority  to  confiscate  the 
corporate  property,  or  any  part  of  It  either 
during  the  existence  of  the  corporation,  or 
after  Its  dlssolntlon.  The  third  ^d  principal 
ground  on  whioh  the  state  claimed  authority 
to  take  the  road  was  founded  upon  the  sev- 
enteenth section  of  the  charter,  by  which  It 
was  expressly  provided  that  the  state  might 
purchase  the  road  at  any  time  after  20  years 
from  Its  completion,  by  paying  to  the  corpora- 
tion "the  amount  expended  In  making  the 
road,"  and  "such  additional  sum  as,  together 
with  the  tolls  and  profits  of  every  kind  which 
they  shall  have  received  from  said  railroad, 
will  be  equal  to  a  net  profit  of  ten  per  cent 
per  annum  on  the  cost  of  said  road  from  the 
time  of  payment  thereof  by  the  stockholders 
to  the  time  of  purchase."  This  position  of 
the  state,  the  justices  did  not  sustain,  for  the 
sole  reason  that  in  their  opinion  section  17  of 
the  Concord  Railroad's  charter,  and  section  11 
of  the  general  railroad  act  of  1S44,  to  the 
same  etTect,  were  repealed  In  1867.  By  the 
repeal  the  state  renonnced  or  released  Its 
right  of  purchase.   It  was  not  claimed  by  the 
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cooiuel  fbt  the  road,  nor  Intimated  Isy  the  ]os- 
tlces,  tbat  section  17  of  the  charter,  or  the 
graeEal  law,  iraa  unconstitutional,  <uid  there- 
fore void.  It  was  conceded  by  the  parties, 
and  aasumed  hy  the  JoatlceB,  that  the  state 
was  entitled  to  purchase  the  road  at  the  price 
stated,  unless  the  clause  In  the  charter  and 
the  gen^sl  statute  autiiorlalnff  the  purchase 
were  repealed.  Upon  no  question  now  pre- 
sented was  any  i^hilon  expressed.  All  the 
rights,  powers,  and  property  vested  In  the 
state  are  held  by  It  In  trust  for  the  people. 
Connecticut  Rlrer  Lumber  Co.  r.  OlCott  Falls 
Co.,  6S  N.  H.  280,  387,  21  AXL  1080.  One  of 
ite  powers  Is  that  of  grantlns  franchises.  The 
franchise  of  taking  tolls  Is  ivc^erty.  Ever 
since  the  aot  of  June  27, 1816  (Laws  1816^  c. 
S3),  It  has  been  subject  to  attachment  and 
levy  llfce  other  property  (Rev.  St  c.  184, 
I  13;  Pub.  8t  c.  220,  I  15).  A  grant  by 
the  state  of  such  a  franchise  differs  In  no  re- 
spect that  Is  here  matnlal  from  Ite  grant  of 
fti^  other  propoiy— aa,  for  example,  the  pub- 
lic lands— which  It  has  the  power  to  convey. 
An  Individual  may  oonvey  his  pnperty.iQHm 
such  trams  and  conditions  consistent  with 
law,  as  he  pleases.  The  power  of  the  state 
cannot  be  less.  It  Is  sovereign,  except  In  so 
fhr  as  Its  powers  are  limited  by  the  state  and 
federal  constitutions.  No  constltntional  pro- 
vision has  been  pointed  out  or  discovered 
which  denies  to  the  stete  the  power  to  convey 
whatever  It  Ims  the  right  to  convey— whether 
lands  or  franchises— upon  such  terms  and  con- 
ditions as  to  the  legislature  may  seem  fit 
The  grantee  need  not  accept  the  grant  unless 
he  (Aoosm  to  do  sa  It  la  for  blm  to  say 
^ethw  the  benefits  confOTed  outweigh  the 
burdens  Imposed.  He  may  reject  the  gift, 
but,  If  he  accepts  It,  be  must  take  It  with  all 
the  qualifications  and  burdens  that  to  It  are 
annexed.  '  The  defandants,  by  accepting  their 
chartw  and  acting  under  It,  bound  themselves 
to  do  all  things  therein  required  of  them. 
For  their  nonperformance  of  their  various  ob- 
ligations the  law  provides  appropriate  reme- 
dies. Mor.Mv.  Crarp.  H  1132-1136.  For  the 
nonpayment  of  moneys  which  they  have 
bound  themselves  to  pay  to  the  state,  debt  or 
covenant  Is  a  proper  remedy.  Demurrer  over- 
ruled.  All  concurred. 


(OD  H.  J.  L.  Stt) 

PENNSYLVANIA  R.  CO.  v.  BRECKBN- 

RIDGE  et  al. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  18.  1897.) 

ADVBRSB  POS8E3S10S  — BlllnOB  OVBR  HlOHWAT  — 
D  BED— CoSSTIiUCTIOS. 

B.  claimed  to  be  the  owner  of  record,  sub- 
ject to  the  public  use,  of  a  highway,  where  it  is 
crossed  by  a  railroad  bridge.  The  highway  an- 
tedates the  railroad,  which  was  huilt  more  than 
40  years  ago,  and  has  been  continuously  operat- 
ed. The  railroad  company  brought  ejectment 
against  B.,  and  against  a  pipe-line  company 
which  had  laid  pipe  in  Jnly,  1896,  under  said 
bridge,  beneath  the  surface  of  the  highway,  and 
claimed  to  lecover—Fint,  under  a  deed  from  L.; 


and,  secondly,  because  of  possession  adverse  to 

the  defendants.  The  trial  judge  left  the  question 
as  to  the  plaintiff's  title  by  deed  to  the  jury,  who 
fOond  for  the  d^endants,  and  withheld  from  the 
jury  the  subject  of  adrme  poraession,  on  the 
ground  tbat  under  the  proof  uiis  claim  was  un- 
available to  the  plaintiff.  Error  was  assigned 
OD  exceptions  to  so  much  of  the  charge  as  with- 
drew this  qaestioD  from  the  jury.  Hdd: 

1.  That  the  adverse  right  derived  from  mere 
possession  is  limited  to  tbat  which  has  been  pos- 
sessed. The  right  asserted  by  a  railroad  com- 
pany to  build,  maintain,  and  use  a  bridge  over  a 
highway  for  the  passage  of  trains  la  cousistent 
with  the  right  asserted  by  other  persons  to  pos- 
sess t^e  land,  subject  to  the  public  use,  and  to 
lay  pipe  beneath  the  surface  of  the  highway. 
The  former  claim  of  right  Is  not  Inherently  ad- 
verse to  the  latter. 

2.  That  the  right  of  said  railroad  company 
was  not  enlarged  beyond  actual  possession  and 
use  by  the  execution  and  delivery  of  an  agree- 
ment by  B.  and  S.  to  convey  to  It  snch  land, 
then  owned  by  them  in  severalty,  or  by  both  in 
common,  as  tnight  be  sufficient  for  the  construc- 
tion of  said  railroad,  with  its  ditches  and  ap- 
pendages—First, because  the  land  in  suit  was 
not  proved  to  have  been  then  owned  by  R.'  aud 
S.,  either  severally  or  together,  and  the  agree- 
ment was  therefore  inapplicable;  and,  secondly, 
because  the  description  of  the  premises  to  be 
conveyed,  being  indefinite,  should,  if  the  agree- 
ment were  applicable  to  the  land  in  suit,  be  in- 
terpreted by  the  mode  of  construction  adopted  by 
the  company,  and  should  be  referred  to  the  land 
actynlly  occupied. 

8.  The  agreement  by  R.  and  S.  to  conv»  to 
the  company,  in  fee  simple,  "both  so  much  of 
the  land  ibey  now  hold  in  common,"  means  land 
held  by  them  together  in  common,  and  does  not 
refer  to  land  held  by  either  of  tbem  in  common 
with  a  third  person. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Warrrai  county;  be- 
fore Justice  Gummere. 

Ejectment  by  the  Pennsylvania  Railroad 
Ccnipnny  against  Henry  W.  Breckenrldge 
and  the  United  States  Pipe-Line  Company. 
Defendants  had  judgment,  and  plaintiff 
brings  error.  Affirmed. 

Alan  H.  Strong,  for  pl^ntlff  In  error.  Jo- 
seph N.  Rwebeny,  for  defendant  In  enae 
Henry  W.  Breckemrldge.  Henry  8.  Harris, 
for  defendant  In  error  United  Statea  Plpe> 
Line  Go. 

ADAMS.  J.  The  Pennsylvania  Ballroad 
Company,  which  Is  the  plaintiff  In  error  and 
was  the  plaintiff  below,  brought  ejectment 
against  Henry  W.  Breckenrldge  and  the 
United  States  Pipe-Line  Company.  At  the 
trial  the  plaintiff  claimed  judgment  on  two 
distinct  grounds:  First,  under  a  deed  from 
Thomas  Lomasson  and  wife;  secondly, 
possession  adverse  to  the  defendants.  The 
defendants  denied  that  the  liomasson  deed 
embraced  the  land  in  suit  and  denied  that 
the  plaintiff  had  possessed  the  land  adverse- 
ly. The  trial  judge  charged  the  Jury  that  the 
facts  in  proof  were  not  such  as  to  make  the 
claim  of  title  by  adverse  possession  avallalde 
to  the  plaintiff.  Exception  was  taken  to^ 
and  error  has  been  assigned  on,  this  part  of 
the  charge.  The  question  of  location  was 
left  to  the  jury,  who  found  for  the  defend- 
ants, and  thereby  conclusively  determined 
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tbat.  the  lAQd  In  suit  Is  not  covered  by  the 
Lomasson  deed.  The  Inquiry  Is  whether  the 
ttlal  Judge  erred  In  withdrawing  from  the 
Jury  the  plaintiff's  claim  to  title  1^  adxerse 
possession.  The  land  in  suit  is  described  as 
follows:  "All  that  certain  piece  or  parcel 
of  land  In  the  township  of  Oxford,  county  of 
Warren,  and  state  of  New  Jersey,  lying 
within  the  public  highway  leading  from  Bel- 
Tldere  past  the  Shippen  spring,  where  the 
satd  highway  Is  crossed  by  the  railroad  em- 
bankment and  culvert  of  the  Belvidere-Dela- 
ware  Railroad  Company  [now  under  lease 
from  said  company  to  the  said  plaintiff]  at 
a  distance  in  a  straight  line  of  about  two 
hundred  feet  southeasterly  from  said  Ship- 
pen  sprlDg;  bounded  on  the  east  and  west  by 
the  extreme  easterly  and  westerly  lines  of 
said  embankment,  as  produced  and  carried 
across  said  highway,  and  on  the  north  and 
south  by  the  northerly  and  southerly  founda- 
tion walls  and  abutments  of  the  arch  or  cul- 
vert by  which  the  said  railroad  Is  carried 
over  said  highway."  The  railroad  was  built 
more  than  40  years  ago  by  the  Belvldere- 
Delaware  Railroad  Company,  and  was  leas- 
ed to  the  United  New  Jersey  Railroad  & 
Canal  Company,  by  which  the  lease  was 
assigned  to  the,  plaintiff.  For  more  than  40 
years  before  the  commencement  of  this  suit 
the  plaintiff  maintained  and  used  &  bridge 
over  said  highway  at  the  place  described. 
Its  right  to  do  this  is  not  denied  by  either 
defendant.  This  action  Is  brought  to  estab- 
lish against  the  defendants  a  claim  to  the 
possession,  subject  to  the  public  use,  of  the 
land  above  described,  lying  within  the  limits 
of  said  highway.  The  defendant  Henry  W. 
Breckenrldge  claims  title  by  deed  to  the 
land  in  suit.  It  Is  In  proof  that  William 
P.  Robeson  and  Anna  M.  Robeson,  his  wife, 
were  tenants  In  common  of  a  piece  of  land 
known  as  the  "Robeson  Acre,"  of  which 
the  defendant  Breckenrldge  has  become  the 
owner,  through  divers  conveyances,  and  of 
which  the  def;,endants  tn  error  Insist  that  the 
land  in  suit  is  part.  The  United  States  Pipe- 
Line  Company  In  July,  18dG,  prior  to  the 
commencement  of  this  action,  laid  a  line  of 
pipe  along  said  public  highway,  beneath  the 
surface  of  the  ground,  through  the  land 
which  Is  the  subject  of  suit. 

An  examination  of  that  part  of  the  charge 
which  was  excepted  to,  and  on  which  error 
has  been  assigned,  shows  that  the  trial  Judge 
considered  the  plaintifTs  claim  of  title  by 
adverse  possession  under  two  heads:  First, 
as  a  claim  of  title  by  mere  naked  adverse 
possession,  unsupported  by  any  written  In- 
strument; and,  secondly,  as  a  claim  of  title 
by  adverse  possession,  supported  by  a  writ- 
ten Instrument,  to  be  mentioned  hereafter. 
Under  the  first  head  the  conclusion  of  the 
trial  Judge  was  that  the  plaintiff's  possession 
ts  reconcilable  with,  and  therefore  not  ad- 
verse to,  any  right  of  possession  claimed  b} 
the  defendants,  or  by  either  of  them.  la 
this  conclusion  there  Is  no  error.  The  plain- 


tiff's possession,  of  which  the  evidence  af- 
fords  proof,  la  the  use  of  a  bridge  over  a 
highway.  The  right  to  this  use  Is  consistent 
with  the  right  of  other  parties  to  possess  the 
soil,  subject  to  the  public  easement,  and  to 
lay  pipes  below  the  surface  of  the  highway, 
since  all  these  rights  may  be  exercised  with- 
out Interference.  Things  that  can  co-exlst  in 
harmony  are  not  mutually  adverse.  A  title 
depending  solely  on  acts  of  adverse  [)osse8- 
sibn,  and  deriving  no  color  from  any  deed, 
does  not  extend  beyond  the  pedis  possesslo. 
The  right  Is  commensurate  with  the  use.  Tte 
enjoyment  Is  limited  to  that  which  has  been 
actually  enjoyed.  Especially  Is  this  the  rule 
in  the  case  of  a  corporation  Invested  with 
the  prerogative  of  eminent  domain,  for  the 
purpose  of  enabling  It  to  construct  and  oper- 
ate a  public  highway.  The  public  grant  will 
be  Interpreted  strictly,  and  construed  to  give 
merely  the  power  to  take  an  easement  ade- 
quate to  the  accomplishment  of  the  corpor- 
ate design.  New  Jersey  Zinc  &  Iron  Oo.  v. 
Morris  Canal  &  BanUng  Co..  44  N.  J.  Bq. 
308,  15  Atl.  227;  Id.,  47  N.  J.  Eq.  698.  22  AtL 
1076. 

Under  the  second  head  the  trial  Judge  con- 
sidered the  plaintiff's  claim  of  title  by  ad- 
verse possession  In  Its  relation  to,  and  as 
affected  by,  a  certain  written  agreement.  It 
appears  that,  before  the  Belvidere-Delaware 
Railroad  was  built,  William  P.  Robeson  and 
John  M.  Sherrerd,  both  of  Belvldere,  entered 
Into  articles  of  agreement  with  the  Belvl* 
dere-Delaware  Railroad  Company,  bearing 
date  June  25,  whereby.  In  consldemtlon 
of  one  dollar,  to  be  paid  to  each  of  them 
by  said  company,  and  of  the  benefits  which 
the  railroad,  if  constructed,  would  produce 
to  their  property,  tiiey,  among  other  things, 
agreed  to  conv^  to  said  company,  In  fee 
simple,  to  use  the  words  of  the  Instrument, 
"each  80  much  of  the  land  as  belongs  to 
himself  separately,  and  both  so  much  of  the 
land  they  now  hold  In  common,"  lying  on 
the  route  of  said  railroad  in  said  township 
of  Oxford,  anywhere  between  the  farm  of 
William  White  (below  Thomas  Lomasson's 
farm)  and  the  land  of  John  Hoff,  Jr.  (above 
Abraham  McMurtrie's  land),  as  might  be  suf- 
ficient for  the  construction  of  said  railroad, 
with  Its  ditches  and  appendages,  and  for  pro- 
curing materials;  reserving  the  timber  on 
said  land,  and  certain  rights  of  crossing,  and 
other  privileges.  The  words,  "both  so  much 
of  the  land  they  now  hold  in  common,"  are 
equivalent  to  the  words,  "both  so  much  of 
the  land  they  now  hold  together  In  com- 
mon." This  instrument,  unacknowledged 
and  unrecorded,  was  produced  at  the  trial 
from  the  custody  of  the  railroad  company, 
and  offered  and  received  In  evidence  on  be- 
half of  the  defendants.  It  is  alleged  on  be- 
half of  the  plaintiff  In  error  that  this  agree- 
ment Is  applicable  to  the  land  in  suit.  This 
being  the  situation,  the  trial  Judge,  In  de< 
iivcring  his  charge,  dealt  with  a  suggestion 
made  by  counsel  for  the  plaintiff,  and  con- 
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Bldered  the  bearing  of  the  agreement  above 
mentioned  upon  the  plaintiff's  claim  of  title 
by  adverse  possesion,  introducing  the  topic 
with  these  woi*ds:  "It  has  been  suggested 
by  counsel  for  the  plaintiff  that  even  if  this 
land,  where  the  culvert  Is,  is  not  Included 
within  the  Thomas  Lomasson  grant,  but  lies 
wltliin  the  Robeson  acre,  nevertheless,  by 
reason  of  the  fact  that  they  have  construct- 
ed their  railroad  embankment  and  their  cul- 
vert, over  his  highway,  and  have  occupied 
It  for  a  period  of  more  than  twenty  years 
before  the  beginning  of  this  suit,  or  before 
the  laying  of  tills  pipe  In  this  highway  by  the 
defendants,  they  liave  acquired  a  title  to 
that  land  by  adverse  possession,  as  against 
parties  claiming  under  the  Robeson  title." 
The  trial  Judge  then  refers  to  the  agreement 
above  mentioned,  and  treats  It  as  a  consent  to 
the  entry  of  the  railroad  company,  which 
would  create  a  right  merely  permissive,  and 
not  adverse,  unless  the  company  should  as- 
sumes position  of  hostility,  and  give  notice  of 
that  fact  On  this  view  that  the  agreement 
was  a  consent  or  license  to  enter,  and  that  no 
notice  of  a  hostile  claim  had  been  given,  the 
trial  Judge  concluded  that  no  right  could  be 
built  upon  it  adverse  to  parties  claiming  un- 
der the  Robeson  title.  In  answer  to  this  view, 
It  Is  urged  by  counsel  for  the  plaintiff  in 
error  that  the  Instrument  under  considera- 
tion Is  not  a  mere  license  or  consent  to  en- 
ter, but  iB  an  agreement  to  convey;  that  a 
person  who  pays  the  purchase  money,  and 
enters  under  an  agreement  to  convey,  holds 
adversely  to  the  proposed  vendor,  because  he 
who  so  enters  Is  clothed  with  an  equitable 
title,  and  may  demand  a  deed;  and  that  this 
rule  applies  to  the  case  in  hand.  If  all  these 
propositions  are  admitted,  the  conclusion 
win  still  be  unfavorable  to  the  plaintiff  in  er^ 
ror.  This  results  from  the  terms  of  the 
agreement,  which  Is  a  contract  to  convey 
such  land  as  might  be  sufficient  for  the  con- 
struction of  the  railroad,  with  its  ditches 
and  appendages,  which.  In  a  specified  locali- 
ty, was  then  owned  by  AVllUam  P.  Robeson 
or  tqr  John  M.  Sherrerd  In  sevoalty,  or  by 
both  of  them  together  In  common.  In  the  first 
place,  the  best  attainable  evidence  as  to 
what  land  was  sufficient  for  the  construction 
of  the  railroad  la  afforded  by  the  actual  con- 
struction. What  the  company  took  does  not 
clash  with  what  the  defendants  claim. 
There  Is  therefore  no  adversity  of  possession. 
In  the  second  place,  there  Is  no  proof  that 
the  land  in  suit  belonged,  when  the  agree- 
ment was  made  and  the  railroad  constructed, 
to  William  P.  Robeson  or  John  M.  Sherrerd 
tn  severalty,  or  to  both  of  them  In  common. 
On  the  contrary,  the  evidence  at  the  trial 
was  that  the  land  in  question  was  either  In 
the  Lomasson  title,  or  was  part  of  the  Robe- 
son acre.  The  case  presented  no  other  alters 
native.  On  neither  supposition  was  this 
land  owned  by  Robeson  or  Sherrerd  In  sev- 
eralty or  together.  The  agreement  Is  there- 
fore inapplicalde  to  the  premises.    In  no 


view  of  the  case  is  there  error  in  the  conclu- 
sion that  the  agreement  does  not  sustain  the 
plaintiff's  claim  of  title  by  adverse  posset- 
slon.   The  Judgment  should  be  affirmed. 


(•»  N.  J.  U  40) 

STEBLMAK  et  al.  v.  ATLAMTIO  OITT  SEW- 
ERAGE CO. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  15,  1897.) 

Deed— Desokiptios, 
In  a  deed  of  ooDveyoDce  the  descriptloa  Ib: 
"Second  tract  being  an  undirided  third  port  of 
all  the  salt  marsh  belonging  to  the  said  party  of 
the  first  part,  situate,  lying,  and  being  north  of 
the  fourth  line  of  the  aforesaid  three  hundred- 
ftud  forty-seven  acres,  and  exteuding  to  the  thor- 
oughfare." that  all  that  follows  the  word 
"marsh"  refers  to  the  marah  as  a  whole,  and 
not  to  the  part  conveyed  by  way  of  limitatioB. 
(SjllabuB  by  the  Court.) 

Error  to  supreme  court 

Action  by  John  D.  Steehnan  and  others 
against  the  Atlantic  City  Sewerage  Company. 
Judgment  for  defendant,  and  plaintiffs  beiag 
error.  Affirmed. 

M.  R.  Sooy,  for  plaintiffs  in  error.  D.  J. 
Fancoast  and  C.  L.  Cole,  for  defendant  In  er- 
ror. 

GARRISON,  J.  HiIb  1b  an  action  of  eject 
ment  The  idalntlffs  and  the  defendant  each 
claim  title  to  the  locus  In  quo  from  Andrew 
Leeds,— the  pl^ntlffis  under  the  residuary  de- 
vise contained  In  his  will,  the  defendant 
through  mesne  conveyances  made  by  Andrew 
Leeds  In  his  lifetime.  If  these  conveyances 
Include  the  locus,  the  Judgment  rendered  for 
the  defendant  should  be  affirmed;  If  they  do 
not,  the  Judgment  must  be  reversed.  The  sole 
question  Is  one  of  construction  of  three  deeds 
made  by  Andrew  Leeds  to  his  three  sons, 
whldi  are  now  gathered  up  In  the  defendant's 
title.  These  deeds  bear  the  same  date,  viz. 
Afoncb  31, 1849.  At  that  date,  Andrew  Leeds 
waa  seised  In  fee  simple  of  two*  tracts  of  land 
In  Atlantic  county,— one  a  tract  of  beach  land 
set  off  to  him  by  metes  and  bounds  In  the  di- 
vision of  the  real  estate  of  hte  father,  Jere- 
miah, contahiing  347  acres;  the  other  a  tract  of 
marsh,  contlgnons  In  part  to  the  first  tract 
By  the  three  deeds  above  mentioned,  Andrew 
divided  the  beach  land  among  his  sons  James, 
Steelman,  and  John,  conveying  to  each  a  poz^ 
tlon  In  severalty.  In  each  of  these  deeds  a 
second  tract  of  land  Is  conveyed,  which  In  the 
deeds  to  James  and  John  Is  thus  described: 

"Second  tract  being  an  undivided  third  part 
of  all  the  Bait  marsh  belonging  to  the  said 
party  of  the  flflst  part,  altuate,  lying,  and  be- 
ing north  of  the  fourth  line  of  the  aforesaid 
three  hundred  and  forty-seven  aores,  and  ex- 
tending to  the  thoroughfare." 
—And  In  the  deed  to  Sf  eelnian  1b  described  as 
follows; 

"The  second  being  the  undivided  one-third 
part  of  all  the  salt  marabes  belonging  to  said 
party  of  the  first  part,  Bltuate»  lyin&  uaA 
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Ine  north  ot  the  aforeBald  three  hundted  and 
toTts-WY&i  acres,  and  north  of  the  foorth  line 
thereof,  and  extending  to  the  thoroughfare.** 

it  will  be  ohaerred  that  In  each  of  these  de- 
Bcrtptions  motion  la  made  of  the  fourth  line 
ot  the  orlglual  dirlaion  by  which  Andrew  took 
hfs  tiitle;  and,  aa  the  locus  in  quo  la  not  In- 
cluded wltiUn  peipendlculars  dropped  directly 
fnun  the  north  to  the  ends  of  this  Une,  the 
Idai&tlfts  contend  that  It  waa  not  conv^ed 
br  these  deacrlptlona.  TbiB  contention  ia  the 
whole  case.  The  question  thus  presedted  la 
whether,  by  these  three  descriptions,  the 
gian^  conTOTod  all  his  marsh  In  undivided 
thltda,  whether  he  conreyed  to  each  graD* 
tee  all  of  the  undivided  third  of  ao  much  of 
the  marsh  aa  lay  between  the  thoroughfare 
tm  the  north  and  the  fourft  line  of  the  dirl- 
aion on  the  south.  And  this,  In  turn,  d^jends 
iipon  whether  the  ^presidon  "situate,  lying, 
and  being  north,"  etc.,  "and  extending  to  the 
thoroughfare,"  waa  used  as  deserlptlTe  of  the 
tooatSon  of  "the  salt  marsh  bdoi^ng  to  the 
party  of  the  first  part,"  w  whetlw  It  was  eta- 
ployed  to  Umlt  the  conveyance  to  so  much  of 
the  marsh  aa  had  the  said  fourth  line  for  Its 
southerly  botmdary. 

If  the  mind  halt  between  these  two  con- 
stmctloDB,  deeming  eatA  to  be  of  equal 
wels^t,  Judgtiient  must  be  for  the  defendant, 
not  on:^  becanse  the  burden  of  proof  la  upon 
his  adTWsary,  but  alao  because  of  the  maxim, 
"Verba  duurdmim  fortius  accipiuntur  contra 
prof erentenL** 

The  contentions  do  not,  however,  seem  to 
me  to  rest  In  equipoise.  On  the  contrury,  I 
find  In  tbe  deed  to  Steahnan  Leeds  a  clear 
assertion  that  the  north  Mne  of  the  division 
was  not  the  boundary  of  the  land  conveyed. 
^  the  citations  given  above,  It  wUl  be  ob-. 
served  that  the  language  in  the  deed  to  Sted- 
man  differs  In  two  partteulais  from  that  used 
In  the  deeds  to  James  and  John:  First,  In 
that  It  apeaka  of  "marahes"  In  the  plural;  and, 
second,  that  It  ap«Uu  of  these  marshes  as 
situate,  lying,  and  being  north,  not  of  the 
fourth  line  of  the  347  acres,  but  of  "the  afore- 
said three  hundred  and  forty-seven  acres,  and 
north  of  the  fomth  line  thca«of."  Now,  as 
the  first  course  of  the  description  to  which 
ref»«nce  Is  thus  made  runs  south,  25%  deg. 
eoAt,  and  its  tbbxl  course  Is  paraU^  thereto, 
running  mnrth,  2B%  deg.  west,  70  chains  and 
00  links,  It  Is  evidfflit  that  the  southeast  cor* 
nra'  of  the  tract  extends  to  the  east  of  Its 
fourth  course  1^  the  length  of  the  base  of  a 
right-angled  triangle,  having  an  hypotenuse 
of  79  dialns  and  60  links,  leaving  the  plane 
of  the  perpendicular  at  an  an^  of  259i 
deg.,— «  dlatance,  whoi  redoced  to  feet,  of 
M/iot  fact,  or  nearly  haU  a  mile,  where- 
as the  fourth  Uue  Is  barely  a  quarter  of  a  mile 
tB  lei^th.  As  tills  Is  undoQbtedly  the  effect 
of  the  descriptifm  by  which  Steelman  Leeds 
took  hla  imdlvlded  third,  the  nmtention  of  the 
plalntlflB  would  lead  to  a  result  by  which  one 
of  the  aona  would  be  a  tenant  in  common 
villi  hla  brothos  as  to  a  narrow  strip  of  the 


marsh,  a  tenant  In  oommon  with  his  father  as 
to  a  much  wider  strip,  while  the  greater  part 
would  remain  In  the  grantor,  although  he  had 
qualified  his  grant  by  the  word  "all,"  and 
spoken  of  his  marshes  in  the  plnraL  It  Is  not 
]^%tended  that  the  deeds  were  given  to  ef- 
fectnate  so  absurd  a  division.  It  is,  on  the 
contrary,  mtirely  consonant  with  reason  and 
with  sound  construction  to  take  the  words  of 
the  deeds  as  referring  to  the  location  of  the 
marsh  as  a  whole,  and  not  to  tbe  part  oonvey- 
edl^  way  of  limitation,  nils  isthe  natural  sense 
of  the  words,  as  If  the  conveyance  had  been  of 
land  lying  north  of  the  manor  house  or  of  a 
stone  comer  to  other  land,  In  whldi  case  It 
would  not  be  seriously  contended  that  all  that 
passed  waa  a  stitp  of  land  of  the  width  ot  the 
house  or  of  the  stone. 

The  eiqiresslon  "and  extending  to  the  thor- 
onghfare,"  which  occurs  In  eaoh  of  the  deeds, 
concords  with  this  view.  The  context  deala 
with  land,  not  with  mathematleal  lines;  hence 
tiie  nalmal  synonym  for  '^extending"  la 
"reaching"  or  "stretching,"  and  not  "produ- 
ced" or  "protracted."  This  construction  la, 
moreover,  the  on^  one  that  f^y  harmonises 
With  the  topography.  This  waa  ttie  construc- 
tion ^ven  to  these  Instruments  by  the  court 
below,  and.  la  the  only  qneation  raised  In  tiie 
bin  of  exceptions. 

'  Tlw  judgment  of  tbe  supreme  court  Is  af- 
firmed. 


BLYTHBJ  et  al.  v.  GREEN  et  al. 
(Court  of  Chancery  of  New  Jersey.    Nov.  8, 

1807.) 

TkUST8— COSSTRUCTIOX  OF  DbED— BENEFICIARIES. 

A  settlor  of  a  trust  expressed  his  purpose 
to  make  provlrion  fOr  the  support  of  complain- 
ants, daughters  of  his  sister;  and  he  created  a 
trust  land  tor  tiiieir  benefit,  and  provided  that  the 
trustee  should  pay  the  income,  or  so  much  there- 
of  as  he  might  deem  necessary,  at  his  discretion, 
to  complainants,  and,  in  case  the  whole  of  tiie 
income  should  not  be  needed  or  used  for  their 
support,  then  to  apply  the  surplus,  or  a  part 
thereof,  to  the  use  of  any  other  child  of  said  sis- 
ter, or  to  Invest  or  accumulate  the  same  as  part 
of  the  principal.  Hdd,  that  there  was  no  mani- 
festation of  a  general  intention  in  faror  of  com- 
plainants alone,  beyond  a  right  to  such  part  of 
the  income  as  they  might  need  to  maintain  them 
in  their  position  in  life,  which  conferred  on  them 
a  vested  interest  tn  all  the  income,  subject  only 
to  divestiture  by  act  of  the  trustee  in  applying 
it  to  the  use  of  the  other  children  of  said  sister, 
or  investing  it  as  part  of  the  principal. 

Bill  by  Margaret  Blythe  ana  others  against 
Ellen  O.  Green,  executrix,  and  others,  for  an 
accounting,  a  new  trustee,  and  the  distribu- 
tion of  a  trust  fund.  Accounting  had,  trus- 
tee appointed,  and  conditional  decree  rent 
dered. 

William  M.  Lanning,  for  complainants. 
Elmer  B.  Green,  for  defendant  Ellen  O. 
Green.  Edward  D.  Duffield,  for  defendant 
B.  E.  Duttleld  and  others.  D^ue  ft  Parker, 
for  other  defendants.  Rutherford  Coleman, 
for  guardian  Phillip  Kissam.  Henry  W. 
Green,  for  gnanUan  ad  litem. 
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REED,  V.  C.  Thia  blU  Is  filed  by  certain 
cestuls  que  trustent  for  the  purpose  of  get- 
ting—First,  a  new  trustee;  second,  an  ac- 
counting; third,  a  decree  directing  the  pay- 
ment to  the  complainants  of  the  accumulated 
income,  as  welt  as  the  future  Income,  of  the 
corpus  of  the  trust  property.  The  complain- 
ants are  the  unmarried  daughters  of  Ellen 
H.  Greeo,  deceased,  who  was  a  sister  of 
John  O.  Green.  The  trust  was  created  by 
John  C.  Green,  who  on  September  18,  1874, 
executed  an  instrument  In  the  following 
form:  '"To  All  to  Whom  These  Presents 
shall  Come,  John  0.  Green,  of  the  City  and 
State  of  New  Yorli,  Sends  Greeting:  Where- 
as, It  is  my  puri)ose  and  desire  to  malte  some 
provision  for  the  support  and  maintenance 
of  Margaret  Blythe  and  Elizabeth  C.  Blythe. 
unmarried  daughters  of  my  deceased  slater, 
Ellen  M.  Blythe,  and  with  that  view  to  set- 
tle and  secure  the  stock  and  securities  here- 
inafter mentioned  for  their  use  and  benefit: 
Now,  know  ye,  that  I,  the  said  John  0. 
Green,  In  consideration  of  the  premises,  and 
of  the  sum  of  one  dollar  to  me  in  hand  paid 
by  Caleb  S.  Green,  of  the  city  of  Trenton, 
and  state  of  New  Jersey,  hare,  and  by  these 
presents  do  glre,  grant,  assign,  transfer,  and 
set  over  unto  the  said  Caleb  S.  Green  twen- 
ty-five mortgage  bonds  of  the  Lehigh  Valley 
Railroad  Company,  of  the  denomination  of 
one  thousand  dollars  each  (Nos.  301-325, 
both  Inclusive),  all  dated  June  1st,  1868,  and 
payable  June  1st,  1808,  and  one  hundred 
shares  of  the  capital  stock  of  the  South 
Branch  Railroad  Company  of  New  Jersey,  of 
the  par  value  of  one  hundred  dollars  each, 
now  standing  In  the  name  of  the  said  Caleb 
S.  Green,  as  trustee  (the  whole  of  the  said 
bonds  and  stock,  at  the  par  value  thereof, 
amounting  to  thirty-five  thousand  dollars),  to 
have  and  to  hold  the  same  unto  the  said 
Caleb  S.  Green,  his  executors,  administra- 
tors, and  assigns.  But  nevertheless  upon  the 
trusts  and  to  and  for  the  uses  and  purposes 
following:  That  Is  to  say,  upon  trust,  in  the 
first  place,  to  collect  and  receive  the  Interest 
and  dividends  of  the  said  trust  fund,  and  the 
net  annual  Income  thereof,  or  so  much  there- 
of as  he  may  deem  necessary,  at  his  discre- 
tlon,  from  time  to  time  to  pay  to  the  said  Mar- 
garet and  Elizabeth,  to  and  for  their  own 
sole  and  separate  use  and  t>enefit,  free  from 
the  debts  or  control  of  any  husband  either 
of  them  may  at  any  time  hereafter  have, 
or  otherwise,  at  his  discretion,  to  pay  and 
apply  the  same  to  their  support  and  main- 
tenance In  such  shares  and  proportions,  and 
In  such  manner,  as  their  several  necessities 
may  require,  and  as  he  may  deem  best  and 
proper;  it  being  my  wish  that  my  said  nieces 
shall  both  share  In  the  benefits  of  the  said 
trust  fund,  without  restricting  their  trustee  to 
an  equal  division  of  the  income  thereof.  And, 
In  case  the  whole  of  said  Income  shall  not 
be  needed  or  used  for  the  support  of  my  said 
nieces,  then  I  authorize  and  empower  the 
said  trustee  to  apply  the  aurplos,  or  any 


part  thereof,  to  and  for  the  use  and  benefit 
ctf  any  other  child  or  descendant  of  my  de- 
ceased sister,  Ellen,  or  to  invest  and  accu- 
mulate the  same  as  part  of  the  principal  of 
the  said  trust  fund.  An^  In  case  either  of 
my  said  nieces  die,  leaving  lawful  Issue  her 
surviving,  then  upon  the  further  trust  to 
pay  and  divide  one  equal  moiety  or  half 
part  of  the  principal  of  said  trust  fund  to 
and  among  the  children  of  her  so  dying.  In 
equal  shares,  the  Issue  of  any  that  may  be 
deceased  to  take  their  parent's  share;  and 
upon  the  death  of  the  other  of  my  said 
nieces,  leaving  issue,  then  to  pay  and  divide 
the  remaining  moiety  or  half  part  of  said 
trust  fund  to  and  among  her  issue  In  manner 
aforesaid.  But,  In  case  either  or  both  of  my 
said  nieces  die  without  leaving  lawful  Issue, 
then  upon  trust.  If  but  one  of  them  so  die, 
to  pay  and  assign  o;ie  equal  moiety  or  half 
part  of  said  trust  fund;  and,  If  both  so  die. 
upon  trust  to  pay  and  assign  the  whole  of 
said  trust  fund  to  any  other  child  or  children, 
descendant  or  descendants,  of  my  said  sister 
Ellen,  or  of  my  brothers,  or  any  of  them,  as 
he.  In  his  discretion,  may  deem  expedient,  and 
In  such  shares  and  proportions  as  he,  under 
then  existing  circumstances,  shall  think 
right  and  proper.  And  upon  the  further 
trust  that  the  said  Caleb  S.  Oreen  shall  and 
may,  at  his  discretion,  at  any  time,  sell  and 
dispose  of  the  bonds  and  stock  above  men- 
tioned, and  the  proceeds  of  such  sale  invest 
In  such  other  manner  and  in  such  securities 
as  he  shall  think  proper  and  best  for  the  In- 
terest of  my  said  nieces,  which  new  securi- 
ties shall  go  and  remain  upon  the  same 
trusts  and  for  the  same  purposes  aa  the 
securities  so  sold  as  aforesaid:  provided,  al- 
ways, and  it  Is  hereby  declared,  that  It  shall 
and  may  be  lawful  for  me,  the  said  John 
G.  Green,  and  I  do  hereby  reserve  the  right 
and  power,  at  any  time  during  my  life,  by 
writing  under  my  hand  and  seal,  to  alter, 
change,  revoke,  annul,  and  make  void  all  and 
every  the  uses,  estates,  and  trusts  hereby 
created,  limited,  and  declared,  and  any  oth- 
er use,  estate,  or  trust  of  and  concerning  the 
said  fund  to  limit  appoint,  and  declare  aa  I 
shall  think  meet  and  proper:  provided,  alao. 
and  It  Is  likewise  declared,  that  It  shall  and 
may  be  lawful  for  the  said  Caleb  S.  Green, 
at  any  time  after  my  death,  to  aettie  and 
secure  tlie  principal  of  the  said  fund  in  trust 
for  the  separate  use  of  my  said  nieces  and 
of  their  respective  issue  in  snch  shares  and 
with  such  limitations  and  provisions  as  he 
may  deem  expedient,  or  otherwise  to  nom- 
inate "and  appoint  some  other  fit  and  proper 
person  or  persons  to  be  trustee  or  trustees 
In  his  place  and  stead,  and  the  principal  of 
the  said  trust  fund  to  assign  and  cpnvey  to 
him  or  them  upon  the  same  trusts  hereinbe- 
fore set  forth,  or  upon  such  further  and  oth- 
er tmsts,  and  to  and  for  such  other  uses  and 
purposes,  and  with  such  other  limitations 
and  provisions,  as  be,  In  his  discretion,  may 
then  deem  fit  and  proptt.  and  la  as  full  and 


Digitized  by 


Google 


M.J  J 


BLYXHE  T.  OBEXN. 


745 


ample  a  nmi^nM-  am  I  mynlf  conld  do  If 
tben  IMng:  pEorided,  also,  and  It  Is  fnrtber 
declared,  tbat  It  shall  and  may  be  lawful 
for  any  trustee  ox  trustees  under  this  deed  of 
trust  from  time  to  time  to  retain,  and  to  pay 
to  himself  or  themselTes,  out  of  the  Income 
of  the  said  trust  estate,  all  necessary  char- 
ges and  expenses,  with  reasonable  fees  uid 
commissions  (not  exceeding  those  allowed 
the  laws  of  New  Jwsey  to  trustees  nndw 
a  will)  for  their  services  and  trouble  for  or 
reason  of  the  trusts  h^by  created,  or 
transactlntc  anrtiilnx  Pursuant  t1ien>tD  " 

The  bonds  and  securities,  mentioned  In  tiie 
deed  of  trust  were  dellTered  to  the  trustee. 
Jolm  CL  Qreen,  the  settlor  of  the  trust,  died 
April  28.  1875,  without  ba-ving  altered  or  an- 
nnlled  tbe  same.  Caleb  S.  Green,  the  trustee, 
died  on  Febmaiy  19, 1891,  testate,  leaving  bis 
widow  his  sole  executor  and  legatee,  and  with- 
out haTing  settled  the  principal  of  the  tniat 
fund,  or  appointed  any  trustee  In  his  place. 
During  his  life,  he,  as  trustee,  paid  the  com- 
plainants about  (G,00O  out  of  tbe  Income  of 
tbe  trust  property,  and  invested  the  rest  ot  the 
Income.  Since  his  death  his  executrix  has  re- 
ceived and  invested  all  tbe  Income  It  la  now 
desired  by  the  executrix  of  Caleb  S.  Green,  the 
trustee,  that  she  may  be  relieved  of  the  duties 
cast  upon  her  by  reason  of  her  position  as 
executrix  and  universal  legatee  of  her  hus- 
band. It  was  stated  at  tbe  time  of  tbe  argu- 
ment that  the  court  would  accede  to  this  de- 
sire, and  appoint  a  new  trustee  In  her  stead. 
It  was  also,  at  the  time  of  the  hearing,  direct- 
ed, by  tbe  desire  of  all  parties,  that  an  ac- 
count should  be  teken  of  tbe  transactions  in- 
volved in  tbe  past  execution  ot  the  trust.  It 
was  also  announced  at  the  time  of  tbe  hear- 
ing that  the  lUTeetments  which  tbe  trustee 
bad  made  of  such  portion  of  the  Income  of  the 
trust  estate  as  was  not  paid  over  to  tho  com- 
plainants by  blm  were  to  be  regarded  as  ac- 
cumulations,—as  a  part  of  the  principal  of  the 
trust  fimd.  The  question  left  for  present  de- 
cision is  in  respect  to  the  disposition  of  the  in- 
come which  lias  accumulated  ^ince  the  death 
of  the  original  trustee,  and  which  will  accrue 
until  the  termination  of  the  trust  The  iuslat- 
ence  ot  the  complainants  Is  that  this  Income 
should  be  paid  to  them.  Tbe  counter  Insist- 
ence of  the  defendants  Is  that  the  complain- 
ants are  only  entitled  to  receive  such  parts  of 
the  income  as  they  may  need  for  their  mainte- 
nance, and  that  the  remainder  of  the  income  Is 
to  be  added  to  tbe  corpus  of  tbe  estate.  The 
ground  upon  wblcb  the  complainants  put  their 
claim  to  the  entire  Income  is  tliat  they  (the 
complainants)  constitute  a  daKS  in  whose  fa- 
vor the  settlor  (tf  the  trust  manifested  a  gen- 
eral Intention,  with  a  particular  Intention  in 
favor  of  sndi  of  the  class  as  the  trustee  should 
select,  which  particular  intention  has  failed 
because  the  selection  was  not  made;  tliat  such 
being  tbe  conditions,  and  tbe  trustee,  in  his 
lifetime,  liaving  failed  to  make  any  selection 
of  tbe  beneficiary,  and  failed  to  apportion  the 
Ineraw  betweoi  the  complainants,  the  oonrt 


will  now  do  so,  by  apportioning  tbe  Income 
equally  between  them.  2  Lewin,  Trusts,  par. 
840;  1  Peny.  Trusts,  pais.  WO-WO;  Bnrrou^ 
T.  PbUeox.  5  Mylne  &  a  "^-02;  Brown  v. 
Hlggs,  IS  Yes.  192.  Tiie  besie  fact  upon  irtiidi 
this  argument  Is  erected  is,  of  course,  that  the 
complalnante  constitute  a  class,  In  rea^pecA  to 
tbe  members  Af  which  the  general  favor  of  the 
testator  is  confined.  In  support  of  this  Inslst- 
oice,  attention  is  called  to  the  express  pmpose 
of  the  settlor,  vis.  to  make  some  provision  for 
tbe  support  and  maintenance  of  Margaret 
Blythft  and  Bllzabeth  a  Kytbe,  and  with  that 
view  to  secure  the  stock  and  securities  men- 
tioned for  their  use  and  benefit  Tb/a  taeOus 
language  employed  by  the  settlor  of  the  trust 
Is  also  pointed  out,  vis.  that  the  trustee  sbaH 
pay  the  net  annual  inomie  tha»of ,  m  so  modi 
thereof;  as  be  may  deem  necessary,  at  his  dia- 
cretlon,  to  the  ooraidalnant,  and,  in  case  tte 
whole  of  said  Income  shall  not  be  needed  or 
used  for  the  support  ot  the  complainants,  then 
to  ajiply  the  snrplu^  fa  a  part  thenot,  to  the 
nse  of  any  other  dilid  of  EHen,  or  to  Invest  m 
aoemnnUite  the  same  as  part  of  the  princlpaL 
Vba  atgnment  is  that  this  language  confers 
upon  the  conqdalnante  a  vested  interest  In  all 
tiie  income,  subject  only  to  divestiture  by  the 
act  (rf  tbe  trastee  dnrtog  his  life.  In  apidylng 
it  to  the  use  of  the  other  i^dren  of  ^en,  or 
investing  It  as  part  of  the  principal.  I  am 
unable  to  find  In  this  language  a  manifesta- 
tion of  a  general  Intention  In  favor  of  the  com- 
itlainants  alone.  The  primary  object  of  the 
settlor  in  creating  the  trust,  as  expressed,  was 
a  desire  to  provide  for  tbe  two  unmarried 
daughters  of  his  sister  Ellen;  but  in  carrying 
out  his  primary  purpose  he  Induded  others 
within  the  pale  of  the  benefits  which  might 
flow  from  the  trust,  and  the  benefits  which 
those  otbers  might  receive  was  also  dependent 
upon  tbe  particular  favor  of  tbe  trustee. 
These  otbers  were  tbe  other  children  of  Ell«i, 
and  indirectly,  through  tbe  power  to  accumu- 
late, also  the  Issue  of  tbe  complainants,  or 
next  of  kin  of  the  settlor.  Tlie  degree  of 
favor  manifested  towards  the  oomplaiuants 
differs  from  the  degree  of  favor  exhibited  to- 
wards the  others,  In  this:  tliat  the  former  bad 
tbe  rt^t  to  tbe  exercise  of  the  Judgment  of 
the  trustee,  upon  the  existence  of  a  need  that 
any  part  of  the  income  should  be  applied  to 
their  support  If  there  were  need,  and  the 
trustee  refused  to  ex^clse  his  discretion,  ot- 
to aid  th^,  In  such  a  way  as  to  show  mala 
fides,  tben  this  court  would  have  compelled 
tbe  trustee  to  perform  his  duty,  or  the  court 
Itself  would  have  executed  the  trust  Apart 
from  this  particular,  the  ccnnpiainante  stood 
upon  an  equal  footing  with  the  other  partlw 
included  within  the  scope  of  the  settlor's  gen- 
eral intention.  The  trustee,  as  to  tbe  selec- 
tion of  any  of  them  as  tbe  objects  of 'bis  par- 
ticular ttivoT,  bad  an  absolute  discretion.  He 
could  have  given  the  entire  income  to  one  ot 
both  of  tbe  complainants,  to  one  or  all  of  tbe 
other  children  of  Blien,  or  could  have  added 
all  of  It  to  tbe  corpus  of  tbe  trust  property. 
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Id  my  Jadgment,  tbe  complaioants  do  not 
constitute  a  class  which  entitles  them  to  any 
part  of  the  income  In  excess  of  what  they 
may  need  to  maintain  them  In  their  position  hi 
life.  Again,  the  provision  for  the  accumula- 
tlon  of  that  part  of  the  income  which  the  trus- 
tee did  not  choose  to  assign  to  the  complain- 
ants or  to  the  other  children  of  Ellen  Blythe 
contained  within  It  an  implied  Umltatlon  over 
of  the  portion  of  the  Income  so  unapplied. 
The  power  of  the  trustee  was  of  two  Idnds: 
ne  was  first  to  exerdse  his  discretion  in  re- 
gard to  the  propriety  of  the  application  of  the 
income,  or  any  part  of  It,  to  the  complainants, 
or  to  the  other  children  of  Ellen,  or  to  its  ac- 
cumulation. HaTlng  exercised  that  dlscre- 
:  tlon,  and  accumulated  a  portion  of  the  Income 
as  part  of  ttie  principal  of  the  trust  fund,  bis 
power  over  the  latter  ceased  untU  rerlved  by  a 
subsequent  event  If  both  nieces  should  die, 
leaving  lawful  Issue,  tbe  deed  of  trust  Itself 
provided  tor  the  course  which  tbe  oorpns  would 
tab&  If  dther  or  both  of  the  nieces  sliould 
die  without  leaving  lawful  Issue,  then  one- 
half  or  all  of  the  corpus  became  subject  agaJn 
to  the  power  of  the  trustee,  to  pay  tbe  whole 
of  said  trust  fund  to  any  other  child  or  de- 
scendant'of  Ellen,  or  dilld  or  descendant  of  the 
settlor's  brotfaors,  as  the  trustee,  in  his  dis- 
cretion, might  deem  expedient,  and  in  such 
shares  and  proportions  bm  the  trustee  might 
Slink  right  There  was  Oierefore  a  limita- 
tion over  of  the  Inctane  In  case  the  trustee  did 
not  thinlc  It  advisable  or  discreet  to  pay  it  to 
the  complainants,  or  the  other  dtUldrai  of 
saien.  By  the  act  of  accumulation,  which 
was  the  only  conUngency  left  the  trustee  the 
Income  became  a  part  of  the  crapus,  which 
was  contingently  limited  over  to  the  Issue  of 
the  complainants,  and  also  further  limited 
over  to  become  subject  to  tlie  power  of  the 
trustee  to  select  and  distribute  flnal^  among 
the  descendants  of  the  brothers  and  sister  of 
tbe  settlor.  Now,  it,  after  the  manifestation 
of  the  general  favor  of  the  settlor  towards  a 
daBB,  with  power  l|i  a  trustee  to  select  out  of 
tbe  class,  tbtse  is  a  limitation  over  of  the 
fund  upon  the  failure  of  the  trustee  to  appoint 
among  the  dasa,  the  doctrine  that  the  court 
iqwn  the  ttUlure  of  the  trustee  to  appoint 
wHl  execute  tbe  trust  In  favor  of  the  dass, 
is  manifettly  Inapplicable,  ^ere  Is  no  evi- 
dence that  tbe  complainants  are  In  need  of 
any  portion  of  tbe  Inoune.  Tbe  income  which 
has  accrued  tince  the  death  of  the  original 
trustee  should  be  accumulated;  and,  unless  It 
be  shown  that  the  complainants  are  in  need,  I 
think  any  income  that  may  accrue  in  the  fu- 
ture should  be  accumulated  aa  a  part  ot  the 
corpus. 

(61  N.  J.  L.  102) 

SMITH  V.  PELTER. 
(Supreme  Court  of  New  Jersey.    Nov.  8,  1^7.) 

IjIMITAtioss— RcNNiso  OF  Statute— IsFATfTS  AND 

Ldnatics— Plkadino. 

1.  The  statute  of  limitations  dooa  not  begin  to 
run  against  an  infant  or  a  lunatic  until  after  the 


infant  reaches  the  age  of  21  yean  or  Oie  lunatic 

is  restored  to  sound  mind;  and  a  person  suffer- 
ing under  either  of  these  disabilities  may  com- 
mence bis  action  daring  the  continuance  there- 
of, or  within  6  years  after  it  ceases. 

2.  Where  a  defendant,  in  his  rejoinder,  de- 
parts from  the  issue  tendered  by  bis  plea,  aadl 
rejoinder  will  be  held  bad  upon  demurrer. 

(Syllabus  by  the  Court.) 

Action  by  Edna  Smith  against  Ann  O.  FtA- 
ter,  executrix  of  the  estate  of  Ann  B.  Horton, 
deceased.  Heard  on  defendant's  demurrw 
to  surrejoinder.  Demurrer  overrtded. 

To  the  declaration  in  this  case,  which  con- 
tained only  the  common  counts,  the  defend- 
ant pleaded  the  general  issue  and  "actio  non 
accrevlt  Infra  sex  annos."  The  plaintiff  Join- 
ed Issue  on  the  first  plea,  and  replied  to  the 
second  that  she  ought  not  to  l>e  barred  from 
maintaining  her  action  by  reason  of  anything 
contained  therein,  because,  at  the  time  her 
cause  of  action  accrued  to  her,  she  was,  and 
ever  since  has  been,  a  lunatic  and  insane. 
Tbe  defendant,  by  her  rejoinder,  admitted 
the  lunacy  of  the  plaintiff,  and  charged  that 
on  tbe  9th  day  of  February,  1884,  by  an  in- 
quisition duly  taken  by  the  county  court  of 
Orange  county,  In  the  state  of  New  York 
(that  l)elng  the  domicile  of  tbe  plaintiff),  she 
was  found  to  be  of  unsound  mind  and  Inca- 
pable of  the  government  of  herself  or  of  the 
management  of  her  property;  that  on  the 
16th  day  of  the  same  month,  the  said  finding 
was  confirmed  by  the  Judgment  of  said 
court,  and  one  James  Scott  appointed  a  com- 
mittee of  her  person  and  estate;  that  the 
causes  of  action  mentioned  in  the  replication 
did  not  accrue  to  the  plalntlCf,  but  to  the 
said  James  Scott  as  her  committee;  and 
that  the  same  did  not  accrue  to  blm  within 
six  years  next  beiore  the  commencement  of 
the  suit  The  plaintiff,  in  her  surrejoinder, 
admits  the  appointment  of  a  committee  of 
her  person  and  etJtate  by  the  New  York  court, 
but  charges  that  such  appointment  was  with- 
out extraterritorial  effect  and  that  her  com- 
mittee had  no  power  or  authority  over  any 
of  her  property  in  this  state,  and  was  not 
entitled  to  any  rights  and  credits  or  de- 
mands due  or  to  become  due  to  her  from  a 
resident  of  this  state,  and  that  so  far  as  any 
rights  of  action  belonging  to  her,  or  moneys 
due  or  to  grow  due  to  her  from  a  resident  of 
this  'state,  are  concerned.  She  remains  In  all 
things  as  though  no  committee  had  ever  been 
appointed  by  the  New  York  court.  To  this 
surrejoinder  the  defendant  filed  a  general 
demurrer. 

Argued  June  term,  1897,  before  MAGIB, 
O.  J.,  and  DEPHB,  YAM  SYCKEL,  and 
UUMMERE,  JJ. 

Wallla,  Edwards  &  Bnmsted,  for  plaintiff. 
Corbin  &  Corbln,  for  defendant 

6UMMERE,  J.  In  determining  whlcb  of 
these  parties  Is  entitled  to  judgment  on  this 
demurrer.  It  Is  necessary  to  look  through  the 
whole  of  the  pleadings  in  the  case,  for  It  Is 
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an  estaUisbed  rule  that  judgment  will  be 
glren  against  the  party  whose  pleading  Is 
first  def  ectlTe  In  sntntance.  1  Chit  PL  668. 
It  Is  Insisted  on  behalf  of  the  defendant  that 
the  first  substantial  defbct  appears  in  the 
plaintiff's  replication;  and  the  contention  Is 
that,  under  the  fourth  section  of  our  statute 
of  limitations,  a  lunatic,  after  the  expiration 
of  six  years,  cannot  maintain  an  action  on 
simple  contract  until  she  has  been  restored 
to  sound  mind.  The  language  of  the  statute 
Is  appealed  to  In  suiqwrt  of  this  contention. 
It  Is  as  foUofre:  "That  If  any  person,  or 
persons,  who  Is,  are.  or  shall  be  entltied  to 
any  of  the  actions  specified  In  the  three  pre- 
ceding sections  of  this  act,  la,  are,  or  shall 
be,  at  the  time  of  any  such  cause  of  action 
accruing,  within  the  age  of  twenty-one  years 
or  Insane,  that  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  said  action 
so  as  he,  she,  or  they  Institute  or  take  the 
same  within  such  time  as  1b  before  limited, 
after  liis,  her  or  their  coming  to  or  being 
of  full  age,  or  of  sane  memory,  as  l^*  other 
person  or  persons  having  no  such  Impedl- 
ment  might  hare  done."  2  Gen.  St  p.  1976, 
S  11,  subsec.  4.  It  seems  to  me  clear  that 
the  effect  of  this  provision  Is  to  stay  the  run- 
ning of  the  statute  while  the  disabilities 
mentioned  therein  contlnne  to  exist  and  that 
a  party  safferlng  from  any  of  such  disabili- 
ties may  maintain  an  action  at  any  time 
during  their  continuance,  or  within  six  years 
afterwards.  But  conceding,  for  the  sake  of 
argument  that  It  Is  doubtful  from  the  lan- 
guage of  this  statutory  provision  whether  it 
permits  an  Infant  or  a  lunatic  to  maintain  an 
action  after  the  expiration  of  sli  years  un- 
less the  disability  under  which  he  rests  has 
been  removed,  the  result  Is  the  same.  This 
legislative  provision  has  been  a  part  of  the 
statute  law  of  our  state  since  the  year  1799 
(Patterson's  Laws,  853),  and  Its  language  re- 
mains to-day  as  when  It  was  flret  enacted, 
except  that  it  then  included  within  Its  pro- 
tection femes  covert,,  as  well  as  infants  and 
lunatics.  It  la  almost  a  transcript  of  the 
proviso  of  the  English  statute  of  21  Jac.  I. 
c.  16,  the  only  practical  difference  being  that 
the  latter  act  applies  also  to  persons  impris- 
oned and  beyond  the  seas.  This  being  so, 
the  construction  to  be  put  upon  It  depends 
upon  tEe  construction  put  upon  the  English 
statute  by  the  courts  of  that  country  prior 
to  Its  adoption  Into  our  own  system  of  laws; 
for  It  Is  a  weTl-settied  rule  that  where  a  stat- 
ute of  doubtful  Import  has  been  adopted  In 
one  country  from  the  statutes  of  another, 
after  Its  language  has  been  Judicially  con- 
strued, It  wUl  be  presumed  that  the  Interpre- 
tation adopted  In  the  country  from  which 
It  was  taken  has  been  accepted,  as  well  as 
the  words.  Gray's  Lessees  v.  Askew,  8 
Ohio,  466;  Adams  v.  Field,  21  Tt  256;  Uut- 
land  V.  Mendon,  1  Pick.  154;  Langdon  v. 
Applegate,  5  Ind.  327;  Rigg  v.  Wilton,  13  111. 
15.  An  examination  of  the  English  reports 
will  show  that  at  least  twice  before  the  year 


1TO9  was  thlB-  provision  ef  ib»  statute  ot  21 
Jac.  I.  c  16,  Judicially  construed  by  the 
courts  of  that  coontiy— First  1^  the  court 
of  king's  bench.  In  the  twen^-flrst  year  of 
the  reign  of  Oharles  the  Second,  In  the  case 
of  Gbandler  r.  VUett  2  Baund.  120;  and, 
again,  by  the  court  of  common  ^ieos.  In  the 
year  1770,  In  the  case  of  Strltborst  v. 
Graeme,  8  WUs.  145.  In  the  case  first  rea- 
red to,  suit  was  brought  by  an  Infant  to  » 
cover  a  debt  •  The  defendant  pleaded  the 
statute  of  limitations,  to  which  the  plaintiff 
replied  that  at  tbe  time  of  the  promises,  and 
also  at  the  time  of  brli^ng  suit,  he  hod 
been,  and  still  was,  an  infant  within  the  age 
of  21  years.  To  this  replication  the  d^ 
fendant  demurred.  In  the  report  of  the  case 
in  Saunders,  It  Is  stated  that  'it  was  said 
[on  the  argument]  that  the  Infant  should 
have  waited  until  bis  full  age,  because  the 
six  years  were  elapsed  during  his  infancy, 
and  therefore  he  could  only  pursue  his  ac- 
tion accmrdlng  to  the  words  of  the  saving 
clanse  of  the  act  which  Is  'in  six  years  after 
his  full  age';  but  this  was  not  regarded  by 
the  court"  In  the  second  case  cited,  the 
plaintiff  replied  to  a  plea  of  the  statute  that 
he  was  abroad  at  the  time  of  the  making  of 
the  several  promises  In  the  declaration,  vIe. 
at  A.,  in  the  kingdom  of  S.,  and  that  he  had 
ever  since  been,  and  still  was,  abroad,  out 
of  the  kingdom.  The  replication  was  demur- 
red to.  In  disposing  of  the  demurrer,  the 
court  say:  "If  the  plaintiff  Is  a  foreigner 
(as  it  seems  he  Is),  and  doth  not  come  to 
England  in  fifty  years,  he  still  hath  six  years 
after  his  coming  to  England  to  bring  bis  ac- 
tion; and,  if  he  never  comes  to  England  him- 
self, he  has  always  a  right  of  action  while  be 
lives  abroad,  and  so  have  his  executors  or 
administrators  after  his  death.  An  intent 
may  sue  l>efore  he  comes  of  age  if  he  pleas- 
es; but  if  he  does  not  he  has  six  years  after 
he  comes  of  age  to  bring  his  action.  While 
any  of  the  disabilities  mentioned  In  the  stat- 
ute of  limitations  continue,  the  party  may, 
but  is  not  obliged  to,  commence  his  action. 
The  statute  does  not  run  while  any  of  those 
disabilities  continue."  In  view  of  the  rule 
of  statutory  constmctlon  to  which  I  have  re- 
ferred, we  must  accept  these  cases  as  set- 
tling the  meaning  to  be  given  to  that  part 
of  the  fourth  section  of  our  statute  of  limita- 
tions which  has  been  appealed  to  by  the  de- 
fendant. The  attack  upon  the  plaintiff's  rep- 
lication cannot  be  successfully  maintained. 

It  is  also  insisted  upon  behalf  of  the  de- 
fendant that  the  plaintiff's  surrejoinder  Is 
demurrable,  but,  before  considering  that 
pleading.  It  Is  necessary  to  scrutinize  the  de- 
fendant's rejoinder,  as  that  follows  next  In 
order  after  the  replication.  And,  upon  doing 
BO,  we  find  It  fatally  defective,  in  that  the 
facts  set  forth  In  it  constitute  no  answer  to 
the  plaintiff's  replicatiou.  The  situation  de- 
veloped by  the  pleadings  is  this:  The  de- 
fendant, as  an  aswer  to  the  plaintiflrs  claim, 
says  that  the  supposed  causes  at  action  men- 
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tioned  In  tiie  declaration  did  not  accrue  to 
the  plaintiff  within  six  years  next  before  the 
ffonmieneement  of  the  salt  To  this  the  plain- 
tiff replies  that  she  ought  not  to  be  barred 
toy  the  lapse  of  time,  because,  at  the  time 
cause  of  action  accrued,  she  was,  and 
ever  since  has  been.  Insane.  It  will  be  per^ 
celved  that  the  only  Issue  raised  by  this 
pleading  was  whether  the  plaintiff's  Insanity 
was  a  legal  Instiflcatlon  tor  her  neglect  to 
commence  ^er  action  within  six  yean.  The 
defendant,  in  her  rejoinder,  instead  of  set- 
ting np  facts  to  show  that  the  lapse  of  sIk 
years  after  her  cause  of  action  accrued 
ought  to  bar  the  plaintiff  notwithstanding 
her  tauanlty,  seta  np  that  prior  to  the  com- 
mencement of  the  salt  the  plaintiff  bad  been 
Jadlctally  declared  a  lunatic;  that  one  James 
Scott  had  been  appointed  her  committee;  that 
the  causes  of  action  mentioned  In  the  refU- 
cation  (and  they  are  the  same  as  those  men- 
tioned In  the  declaration)  accrued  to  him  as 
such  committee;  and  that  they  none  of  them 
accrued  to  the  plaintiff.  These  facts  are  a 
denial  of  the  existence  of  the  causes  of  ac- 
tion set  oot  in  the  plidntiff's  declaration. 
They  can  be  taken  advantage  of  nnder  the 
plea  of  general  \aaue,  but  afford  no  ground 
for  holding  that  the  lunacy  of  the  plaintiff, 
when  set  np  as  a  bar  to  a  plea  of  the  statute 
of  limitatlonB.  is  not  a  good  answer  thereto. 
The  rejoinder  departs  from  the  issue  ten- 
dered by  the  plea  of  "actio  non  accrevlt 
Infra  sex  annos,"  and  must  therefore  be  de- 
clared bad  upon  this  demurrer.  The  pkdntlff 
Is  entitled  to  judgment  m  the  demnrrw. 


(U  N.  J.  L.  141) 

BTATB  (HAND,  Prosecator)  t.  HOWBLU 
(Supreme  Coprt  of  New  Jenej.   Not.  8,  1897.) 

CORVBRSIOK  BT  SHBRirr  — SUFTJOIBKCT  OT  ETI- 
DBNCS — CUIM  BT  TniRD  pBRSOX — NOTIOS 
— ADMI9BIONB— USANSWBBKD  LeTTSB. 

1.  To  hold  an  officer  liable  to  a  landlord,  un- 
der section  4,  2  Gen.  St  p.  1915,  for  sale  on  the 
demised  premises,  or  remoTal  therefrom,  of  the 
tenant's  chattels  taken  In  ezecation,  without 
paying  rent  then  due,  proof  that  he  bad  notice 
that  rent  was  due  la  necessary,  bat  aach  notice 
need  not  be  lu  writing. 

2.  Failure  to  reply  to  a  letter  not  sent  In 
course  of  correspondence  Is  not  to  be  taken  as  an 
admisrion  of  the  tmth  of  Its  contents.  Letters 
are  not,  In  Ihls  respect,  on  the  plane  of  oral  dec- 
larations recelred  In  silence.  Such  an  unau- 
awered  letter  is  not  competent  evidence  against 
one  to  whom  It  is  sent,  except  tojpcore  notice  or 
demand. 

(Syllabus      the  CJonrt) 

Certiorari  to  court  of  common  pleai,  Hennr 
county;  Woodruff,  Jndge. 

Certiorari  by  the  state,  on  the  prosecution  of 
Robert  B.  Hand,  against  William  O.  Howell, 
to  review  &  judgment  against  the  prosecutor 
rendered  on  appeal  from  a  district  court  Re- 
recsed,  and  v^re  de  novo  awarded* 

Hand  was  sheriff  of  the  county  of  Cape 
Hay,  and  as  aoeh,  at  tiie  milt  of  Hubbard  & 
Oo-t  took  In  ezecation  the  goods  and  chattels  ot 
tne  BlUott;  a  tenant  ot  Howdi*  and  on  liay 


24,  ISM,  on  the  demised  premises,  sold  the 
same.  On  June  6, 1894,  he  paid  to  the  plain- 
tiff In  execution  the  proceeds  of  such  sale. 
Howell  sues  for  eight  months*  rent  due  at  the 
time  of  the  sala  At  the  trial,  How^  testi- 
fied that  on  May  23,  1894,  he  posted^  prepaid, 
at  MorrlsTllle,  Pa.,  a  letter,  directed  to  the 
sheriff  of  Cape  May  county.  Cape  May  Court 
House,  N.  J.,  containing  notice  of  bis  claim 
for  rent;  that  on  the  envdope  was  printed 
his  business  card,  and  a  reqnest  for  a  return 
of  the  lettw  If  not  ddlvwed  within  five  days; 
and  that  the  letter  had  never  been  returned. 
He  further  testified  that  on  the  same  day  be 
sent  to  the  same  address  a  telegram  of  like 
purport  Hand  teatlfled  that  he  had  never  re- 
ceived either  the  letter  or  the  telegram.  El- 
liott testified  that  on  the  day  of  the  sale  the 
sheriff  asked  him  If  there  was  nut  due,  and 
tiiat  he  replied  that  there  was.  Hand  testi- 
fied that  Elliott  told  him  that  no  rest  was 
due,  and,  farther,  that  he  bad  no  knowledge  or 
information  when  he  paid  over  the  proceeds  of 
sale  \baX  any  rent  was  due.  Howell  bad 
judgment  on  verdict^  which*  Hand  now  at- 
tacks as  erroneous,  for  vailons  reasons.  The 
following  only  need  be  considered:  (1))  The 
conrt  charged  the  jnry  that  Howdl  was  enti- 
tled to  a  verdict  if  Hand,  before  paying  over 
the  proceeds  of  execution,  received  notice  In 
any  way  that  the  rent  was  dua  (2)  The  court 
refused  to  charge  as  requested  In  behalf  of 
Hand,  as  fc^owa:  "The  moiling  of  a  letter, 
directed  and  [troperiy  superscribed  with  tbs 
defendant's  proper  address,  raises  only  a  pre- 
sumption that  it  was  received;  and  the  de- 
fendant's positive  denial  that  any  snch  letter 
was  received  rebuts  the  presumption,  and  dis- 
proves, therefore,  its  receipt"  (8)  Tlie  coart 
admitted  In  evidence  proof  of  the  contents  of 
a  letter  fiom  Howdl  to  Hand,  written  and  re- 
ceived December  22,  1894,  as  follows:  "When 
may  I  expect  a  settlement  of  my  claim  In  the 
Elliott  matter,  in  which  notice  was  served 
on  you  In  May  last?"  to  which  lett^  Hand 
sent  no  response. 

Argued  Jjme  term,  1897,  before  DEEON, 
LUDLOW,  and  COLLINS,  JJ. 


Barton  A  Dawes,  toe  prosecutor. 
Bobbins,  for  defoidant 


Carroll 


OOUilNS,  J.  <after  stating  the  ffteta).  LU- 
blll^  <tf  the  staeriff  In  tiUs  case  mnst  rest  on 
the  '^ct  concerning  landlords  and  tenants" 
(2  Gen.  St  p.  191S).  Section  4  of  that  act  Is 
the  descendant  of  the  statate  of  S  Anne^  c  14, 
which  forbade  the  removal  from  leased  proa- 
Iscfl  of  the  tenant's  goods  taken  In  execution, 
onlesB  rent  to  the  time  of  the  lery— t>at  not 
exceeding  for  one  yeap-shonU  be  first  paid. 
Our  act  carries  the  dalm  for  rent  down  to  the 
time  of  removal,  and  extends  to  otiier  process. 
If  a  sheriff  or  other  officer  Ignores  this  stat- 
ute, he  la  Ualde  for  sndi  rent;,  birt.  In  order  to 
hold  him,  it  Is  neoessaiy  that  be  tiiaU  bavo  no- 
tice that  rent  Is  dnei  The  Bntflsh  coqrts  hold 
that  such  notice  may  be  given  after  removal, 
so  long  as  the  goods  or  the  proceeds  of  sate 
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reuBin  In  the  oQctr'a  banda.  Amltt  r.  Qai- 
nett,  3  Bam,  &  Aid.  440;  Watson,  Sbertffs, 
183.  But  In  this  state  !t  was  held  that  the  no- 
tice must  be  before  removaL  Ayrea  t.  J^hn- 
flon,  7  N.  J.  h&vr,  119;  Peacock  t.  Hamir.)tt, 
15  N.  J.  Law,  165.  In  Xtyerson  t.  Quackun- 
bnsh,  26  N.  J.  Law,  236,  It  was  decided  that 
the  distress  act  was  to  be  considered  as  In 
pari  materia  with  the  other  statute;  and  this 
court  cobstTued  a  sale  by  the  officer  upon  the 
d^lsed  pr»nisee  to  be  a  removal,  within  the 
terms  of  the  law.  Tte  charge  of  the  court 
in  this  case,  therefore,  on  the  subject  of  no- 
tice, was  not  correct;  but  It  did  the  prose- 
cutor no  harm,  as  the  only  notice  of  which  com- 
petent proof  was  offered  was  before  or  at  the 
sale.  Hie  point  or  objection  to  the  charge 
was  not  that  It  permitted  notice  up  to  time  of 
payment,  bat  because  It  was  not  limited  to  a 
notice  In  writing.  Section  5  of  the  act  doea 
require  notice  In  writing,  but  that  section, 
enacted  after  Ayres  t.  Johnson,  supra,  and 
doubtless  because  of  that  decision.  Is  only  ap- 
plicable to  cases  where  there  has  been  an  ac- 
tual removal  by  the  officer,  from  the  demised 
premises,  of  a  tenant's  goods,  before  sale,  and 
before  notice  of  rent  due.  T^e  notice,  under 
section  5,  must  be  given  wfQiIn  10  days  after 
such  removal.  Under  the  statute  of  Anne, 
and  section  4  of  onr  act,  formal  notice  Is  not 
necessary.  In  one  case  the  court  of  king's 
bench  held  that  notice  might  be  Inferred  from 
the  sheriff's  conduct  Andrews  v.  Dixon,  3 
Bam.  &  Aid.  646.  Credible  Informatton  suf- 
ficient to  put  the  officer  on  Inquiry  seems  to 
be  all  that  Is  reqnlslte.  Tf^l.  Landl.  &  T. 
§  598.  I  wonid  not  reverse  on  the  first  ground 
of  objection. 

ITie  second  Is  more  serious.  In  McCourry 
V,  Suydam,  10  N.  J.  Law,  245,  error  was  as- 
signed for  ordering  on  a  trial  In  a  court  of 
coiomon  pleas  against  the  defendant's  objec- 
tion and  exception.  The  court  revereed  the 
Ju^nuent  on  other  grounds,  holding  that  the 
ordering  on  of  a  trial  was  not  subject  to  re- 
view; bat  It  was  thought  Important  that  an 
opinion  on  the  subject  should  be  expressed. 
It  appeared  that  when  the  case  was  moved 
in  the  pleas  there  was  read  an  affidavit  of  the 
posting  In  due  season,  by  plalntlfTs  attorney 
to  defendant's  attorney,  of  a  letter  containing 
notice  of  trial.  There  was  then  read  an  affi- 
davit of  d^endanf  s  attorney  that  he  bad  not 
received  the  letter,  or  any  notice  of  trial  In  the 
cause.  The  court  ordered  the  trial  to  come  on, 
and  In  this  court  it  was  said  by  Ewlng,  C.  J.: 
"In  making  this  order  the  court  erred.  The 
plaintiffs  were  not  entitled  to  bring  on  the 
trial.  Proof  of  placing  in  €he  post  office  a 
letter  containing  a  notice  of  trial,  directed  to 
the  defendant's  attorney  residing  In  a  post 
town,  In  due  season  to  be  received  the  l^al 
period  prior  to  the  day  of  trial,  would.  If 
made  in  the  presence  of  the  defendant's  at- 
torney, and  until  repelled,  raise  a  presumption, 
and  stand  for  proof,  of  the  service  of  notice. 
The  affidavit  of  the  defendant's  attorney  that 
he  bad  not  received  the  notice  entirely  de- 


stroyed the  presomptfon,  and  left  the  plain- 
tiffs without  any  proof  of  service.  It  only 
raises  a  presumption  of  service,  which  Is  neu- 
tralixed  and  destroyed  by  another,  to  the  con- 
trary, of  equal  weight;  and  such  other  Is 
found  In  the  affidavit  of  the  defendant's  attor- 
ns. The  plaintiff,  In  transmitting  hla  notice 
by  mall,  takes  on  himself  the  entire  risk  of  de- 
lay or  miscarriage,  and  cannot  require  the  de-, 
fendant  to  bear  the  slightest  pdrtion  of  it 
'Qui  sentlt  commodam  sentire  debet  et  onus.* " 
Of  coarse,  If  there  Is  such  a  presumption  as  is 
assumed.  It  Is  one  of  fact  for  the  Jury;  and 
both  the  presumption  and  the  evidence  to  re- 
pel It  stand,  as  does  all  evidence,  subject  to 
credibility  and  other  Incidents.  We  do  not 
decide  that  It  was  error  to  refuse  the  request 
as  framed,  but,  as  there  must  be  a  new  trial 
In  this  case,  we  think  It  wise  to  call  attention 
to  the  foregoing  deliverance  In  this  court  It 
has  not  been  criticised  in  any  later  decision. 

The  third  ground  of  objection  Is  well  taken. 
The  letter  of  December  22,  1894,  could  have 
had  no  relevancy  In  the  case,  except  to  work 
an  Implied  admission  of  notice  In  May  of  the 
claim  for  rent  It  was  not  legal  evidence. 
Oral .  declarations  made  to  one  sought  to  be 
charged  thereby  may  in  some  cases  be  consid- 
ered as  admitted  by  silence,  but  the  rule  Is 
otherwise  as  to  letters.  The  recipient  Is  not 
called  on  to  reply,  or  be  considered  as  admit- 
ting what  is  written.  The  following  decisions 
are  In  point  and  we  have  been  referred  to  no 
case  holding  otherwise:  Fairlle  v^  Denton,  3 
Car.  &  P.  103;  Richards  t.  Franfcum,  9  Gar. 
&  P.  221;  Draper  v.  Crofts,  15  Mees.  &  W. 
166;  Oaskin  v.  Skene,  14  Q.  B.  664;  Bank  v. 
Coumbe,  47  Mich.  358,  365,  11  N.  W.  196; 
Bank  t.  Delafleld,  126  N.  T.  410,  27  N.  E, 
707,  and  earlier  New  York  cases  therein  cited; 
Hill  V.  Pratt,  20  Vt  110.  An  unanswered  let- 
ter, not  received  in  the  course  of  a  correspond- 
ence, is  not  evidence  at  all  against  the  recip- 
ient except  to  prove  notice  or  denrand;  It 
was  argued  in  this  case  that  the  lettar  of  De- 
cember 22,  1804,  might  stand  on  this  footing; 
It  being  claimed  that  when>  It  was  offered  the 
date  of  paying  over  the  proceeds  of  execution 
had  not  been  proved.  This  we  think  immate- 
rial, and  we  do  not  so  read  the  state  of  the 
case.  It  Is  expressly  stated  as  one  ground  of 
objection  to  the  letter  that  it  was  written  after 
the  money  had  been  paid.  The  judgment  of 
the  common  pleas  Is  reversed,  that  a  venire  de 
novo  may  be  awarded.  OoMs  wffl  ablda  the 
event 


(O,  N.  J.  I*  1«) 

STATE)  (MEEKER,  Prosecutrix)  v.  MEEKER 
etaL 

(Supreme  Court  of  New  Jersey.    Not.  8,  1887.) 

Support  of  GfiANDceiLnREs— "Foob  Pbrbok"— 
Obdbh  roR  Rblikf  and  Miistbnancb. 

1.  An  Infant  who  has  a  vested  remainder  In  a 
large  estate,  to  be  enjoyed  at  the  death  of  one 
in  poBsession,  is  not  a  "poor  person,"  withlp  sec- 
tion SO,  p.  2510,  2  Gen.  St,  charging  upon  cer- 
tain relatives,  if  of  snffldent  ability,  the  relief 
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and  mftlntenaiiM  o(  poor  persona  not  aUe  to 

work. 

2.  An  order  for  reliet  and  maiDtenance  under 
■aid  Btatate  must  declare  and  adjudge  the  exist- 
ence of  the  prescribed  conditions,  must  direct  die 
manner  of  relief  and  maintenance  (not  payment 
•f  a  fixed  sum),  and  mast  not  embrace  nrenl 
poor  persons  in  a  Joint  proTiaion. 

(SrllabUB  hr  the  Court.) 


OertiorBri  to  court  of  g«ieral  qnartra: 
klons,  Basex  counljr. 

Certiorari  by  the  state,  on  the  prosecution 
of  A.  P.  Meeker,  against  Irene  H.  Meeker, 
guardian  of  Henry  Meeter  and  others, 
to  review  an  order  directing  the  prosecutrix 
to  pay  to  said  guardian  $10  per  week  t<a 
the  eaoal  relief  and  maintenance  of  three  In- 
fant wards  of  said  guardian,  grandchildren 
of  said  prosecutor.  Order  set  aside. 

Argued  June  term,  1807,  before  DIXON, 
LUDLOW,  and  OOLLINfi,  JJ. 

George  F.  Tuttle,  for  prosecutrix.  JoB^li 
A.  Beecher,  for  defendants. 

COLLINS,  J.  The  writ  In  this  case  brings 
up  an  order  of  the  court  of  general  quarter 
sessions  of  the  peace  of  the  county  of  Essex, 
directing  Anna  P.  Meeker  to  pay  to  the  guard- 
Ian  of  lier  three  Infant  grandchildren,  or  to 
the  overseer  of  the  poor  of  the  city  of  New- 
ark, $10  per  week  for  the  equal  relief  and 
maintenance  of  said  grandchildren.  The  In- 
fants are  the  children  of  a  deceased  son  of 
the  prosecutrix,  who  is  a  widow  with  a  large 
Income.  The  only  foundation  for  the  order 
Is  section  30  of  the  "Act  for  the  settlement 
and  relief  of  the  poor"  &  Gen.  St  p.  2510), 
which  charges  upon  the  gnmdmotber,  amoiv 
vailous  relatives  (when  of  sufficient  abUlty),  of 
every  poor  person  not  able  to  work  the  re- 
lief and  maintenance  of  euch  poor  person, 
in  such  manner  as  the  court  of  quarter  ses- 
sions shall .  direct  There  are  several  tech- 
nical objections  to  this  order.  Th^  is  no 
adjudication  that  the  Infants  are  unable  to 
work.  The  petition  admits  and  the  proofs 
show  that  one  of  them  does  work,  at  three 
dollars  weekly  wages.  Ttie  order  does  not 
provide  for  relief  and  maintenance,  but  di< 
rects  payment  arbitrarily  to  the  gnudlan  or 
the  overseer  of  the  poor.  Tbls  ia  not  author* 
ized  by  the  statute.  Aekarman  v.  Ackei^ 
man,  65  N.  J.  Law.  422,  27  Atl.  807.  Tbe 
order  Is  Joint  as  to  all  the  Infants.  It  should 
be  several  for  each,  by  the  plain  words  of 
the  law.  It  may  be  doubtf  at,  however.  If  the 
causes  assigned  fOr  reversal  cover  these  de- 
fects. 

On  the  merits,  the  prosecutrix  must  pre. 
vail.  Tbe  Infants  are  not  poor  persons, 
niey  have  a  vested  remainder  In  an  undivid- 
ed fourth  part  of  the  residuary  estate  of 
their  grandfather,  WUUam  8.  Meeker,  de- 
ceased, which  estate  Is  admittedly  worth  up- 
wards of  $400,000.  The  grandfather's  will 
was  published  in  1S80.  By  Its  fourth  clause 
the  residuary  estate  was  given  to  the  testa- 
tor's wife,  the  said  Anna  P.  Meeker,  for  llfe^ 
for  the  support  of  herself  and  his  children. 


The  wif*  mm  appt^ted'  ezecntilx,  with 
power  of  aalfib  OXe  ultimate  disposition  of 
the  estate  was  thus  directed:  "Fifth.  At  the 
death  ot  my  aald  wife,  I  give,  devise,  and 
beqneattL  all  the  rest  and  residue  of  my  es- 
tate to  my  children  then  living,  to  be  equally 
divided  between  them,  the  child  ot  children 
of  any  deceased  child  to  tal»  the  parent's 
share.  If  any  of  my  said  children  shall  be 
then  dead,  leaving  chOdren."  The  tbstator, 
at  the  time  of  pnbltohlng  this  will,  had  four 
idilldren.  One  oC  them,  William  S.  Meeker. 
Jr.,  the  fftther  of  said  Infants,  died  In  1880. 
The  testator  died  In  1682.  Another  child  has 
since  died,  leaving  Issue.  Testator's  living 
children  hav^  under  the  will,  only  a  contin- 
gent remainder,  but  tiie  estate  of  the  grand- 
children is  a  vested  remainder.  Price  t. 
Slsson,  13  N.  J.  Bq.  168.  affirmed  17  N.  J. 
Eq.  475.  80  Car  as  tEe  estate  Is  In  porson- 
al^.  the  Interest  of  the  infants  may  be  as- 
signed by  their  guardian  with  the  assent  of 
a  court  of  competent  Jurisdiction.  So  far  as 
It  la  In  realty,  there  1»  statutory  authority 
to  make  It  avaUaUe.  The  orphans'  court, 
where  necessary  for  maintenance  or  educa- 
tion of  Infants,  may  order  a  qale  ot  land  ot 
or  to  which  they  are  seised  or  entitled  (2 
Gen.  St  p.  1712);  and  OhanceUor  Zabrlskle 
seems  to  have  entertained  no  doubt  of  his 
power  nndor  tiie  general  act  for  sale  of  In- 
fants' lands  (2  Gen.  St  p.  171S$  to  order  sale 
of  an  estate  In  remainder,  even  In  a  case 
where  he  thought  the  estate  might  be  defeats 
ed  by  death  of  the  Ixtfants  before  the  life  ten- 
ant In  re  Heaton,  21 N.  J.  Eq.  221.  True,  In 
that  case  he  refused  to  order  a  sale  because 
of  probable  sacrifice  owing  to  the  supposed 
cloud  on  the  titie  and  the  nncotalnty  of  tbe 
duration  of  the  Ufe  estate,  miere  Is,  of  course, 
that  uncwtalnly  here,  the  life  tenant  btAng 
only  66  years  of  age;  and  there  is  the  further 
complication  of  ui  outstanding  power  of 
sale.  Still,  where  it  Is  a  question  of  sneh 
a  sacrifices  or  an  alternative  of  leaving  the 
Infants  deprived  of  the  necesMties  of  lU^  It 
Is  plain  that  the  Judicl^  determination  must 
be  In  favmr  of  some  diq;>oBttion  of  their  In- 
terest In  a  part  of  the  lands,  at  least  The 
order  of  the  sessions  will  be  set  aside,  but 
without  costs. 


(SI  N.  J.  L.  Ifil) 

STATE  (MITTAG,  Piosecator)  v.  MAYOR, 
Bra,  OF  BOROUGH  OF  PARK  RIDGE. 
(Supreme  Court  of  New  Jeney.    Nov.  8,  1887.) 
MckioipalCorpohitions— RBsoLnriosa— Appbov- 

AL  BT   UaTOR  —  ELSCTIOH  TO  AtTHORIZB 

BoxDS — VALfniTi — Statdteb — Repbau 
1.  The  supplement  of  1888  (1  Gen.  St.  p.  196) 
to  the  general  borough  act  of  1878  (1  Gen.  St 
p.  179)  authorized  tbe  submission  to  the  l^al 
voters  of  any  borough  formed  ooder  that  act  of 
a  lesolution  anthoming  an  Issoe  of  bonds,  but 
enacted  that  the  mayor  and  eonndl  dioold  fliwt 
determine  that  it  was  expedient  to  Issne  indk 
bonds,  and,  in  case  of  calling  a  special  election 
for  the  vote,  should  cause  the  borough  clerk  to 
give  20  days'  notice  thereof.  B4d:  (1)  That  a 
resohitien  of  the  ooundl  that  it  was  expedient 
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to  Issue  the  bonds  tended  to  pecuniarily  oblizate 
tiie  borough,  and  therefore,  under  section  i  of 
ita  organic  law,  waa  required  to  be  presented  to 
the  mayor  tor  approval  or  veto;  (2)  that  an  elec- 
tion held  less  than  20  daya  after  such  a  resolu- 
tion became  operatiTe  was  nugatory,  amiougfa  20 
days'  notice  thereof  was  given  by  the  borough 
clerk. 

2.  Said  Bupplement  waa  superseded  by  the  "act 
concerning  boroughs,"  of  March  28, 1692  (1  Gen. 
St.  p.  275),  so  far  as  applicable  to  the  issue  of 
bonds  for  street  improvements, 

3.  "A  general  act  relating  to  boroughs"  (Re- 
TMon  1^7;  P.  L.  285)  snpersedes  all  preexist- 
ing borough  laws,  as  to  fatore  bond  issues;  and 
therefore  corporate  action,  taken  after  it  was  in 
effect,  looking  towards  a  bond  Issue  not  Jostlfied 
by  that  law,  is  illegal. 

(Syllabos  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecutloii 
of  Frank  O.  MIttag,  against  the  mayor  and 
cotincil  of  the  borough  of  Park  Ridge,  to  re- 
Tlew  proceedings  of  defendants  for  an  Issue 
of  bonds  for  the  purpose  of  macadamizing 
streets.   Proceedings  annulled. 

Arffued  June  term,  1S97,  Before  DIXON, 
LUDLOW,  and  COLLINS,  JJ. 

Darld  Harvey,  Jr.,  for  prosecutor.  Frank 
P.  McDermott,  tor  defendant 

COLLINS,  J.  The  proseeutor,  a  taxpayw 
of  the  borough  of  Park  Ridge,  attacks  the 
lalldlty  of  proceedings  taken  under  the  sup- 
plement of  March  23,  188S  (1  Gen.  St  p.  197, 
PL  114),  to  the  act  for  the  formation  of 
borough  governments,  approved  April  5,  1878 
(1  Gen.  St  p.  179).  Said  supplement  per- 
mits the  issue  of  borough  bonds  for  divers 
purposes,  including  the  macadamizing  of 
streets,  roads,  and  avennes.  It  provides  that 
on  presentation  of  a  petition  of  one- fourth 
of  the  legal  voters  of  the  borough,  request- 
ing an  Issue  of  bonds,  and  specifying  their 
amount  and  object  the  mayor  and  council 
shall  fix  a  time  (not  less  than  20  days  there- 
after) and  a  place  for  its  consideration,  and 
shall  cause  the  clerk  to  give  notice  thereof. 
If  the  mayor  and  council  shall  then  deter- 
mine that  It  Is  expedient  to  issue  such  bonds, 
they  shall  cause  to  be  subtultted  to  the  legal 
voters  of  the  Borough,  at  the  annual  election, 
or  at  a  special  election,  a  r^oludon  of  au- 
thority therefor,  and.  If  the  vote  Is  to  be 
taken  at  a  special  elecTTon,  shall  cause  the 
clerk  to  give  at  least  20  days'  notice  of  such 
election.  Park  Ridge  Is  a  borough  formed 
under  said  act  of  1878.  Petition  for  such  a 
bond  Issue  was  on  April  5,  1897,  presented 
to  Its  council,  which  body,  by  resolution,  di- 
ed April  26,  1897,  for  consideration  thereof, 
and  directed  the  necessary  notice.  The  may- 
or approved  the  resolution  April  9,  1897,  be- 
fore which  date,  however,  tEe  clerk  had  pub- 
lished notice  of  the  meeting.  On  April  29. 
1897,  the  council  adopted  the  following  reso- 
lutions: "Resolved,  t£at  if  be  and  Is  expedi- 
ent to  Issue  said  bonds  as  prayed  for  In  said 
petition;  and  be  It  further  resolved,  that  the 
fallowing  resolution  be  submitted  to  the 
legal  voters  at  a  special  election  to  be  held  In 
«ald  borough  on  Tuesday,  May  18tb.  1897, 


polls  open  from  6  a.  m.  to  7  p.  m.,  at  Fores- 
ter's Hall,  Park  Ridge;  that  Is  to  say:  'Re- 
solved, that  the  bonds  of  the  mayor  and 
council  of  the  borough  of  Park  Ridge,  to  the 
amount  of  ten  thousand  dollars,  for  mac- 
adamizing the  streets,  roads,  and  avenues  In 
said  borough,  be  Issued,  payable  In  not  less 
than  ten  years,  or  more  than  thirty  years, 
aa  may  be  most  advantageous  to  procure  the 
lowest  rates  of  Interest* "  The  mayor  ap- 
proved these  resolutions  April  30,  1897.  On 
April  27,  1897,  the  borough  clerk  published 
notice  of  the  special  election,  which  was 
held,  and  at  It  a  majority  of  votes  was  caat 
In  favor  of  the  Issuing  of  the  bonds. 

By  section  4  of  the  organic  law  of  the 
borough  (1  Gen.  St  p.  186,  pi.  38),  It  Is  pro- 
vided "that  every  ordinance  passed  by  the 
council  and  every  resolution  of  such  council 
appropriating,  or  tending  In  any  way  to  pe- 
cuniarily obligate  the  borough  *  *  *  shall, 
before  the  same  or  either  of  them  take  effect 
and  within  five  days  after  the  passage  there- 
of (Sundays  excepted)  be  presented  to  the 
mayor;  if  he  approves  It  he  shall  sign  It  If 
not  he  shall  retum  .the  same  within  seven 
days  (Sundays  excepted)  after  Its  receipt  by 
him,  to  the  borough  clerk,  with  his  objec- 
tions thereto  In  writing,  and  the  council 
sliaU,  at  their  next  regular  meeting,  cause 
the  objections  to  be  entered  at  length  on 
tiiolr  minutes,  and  proceed  to  reconsider  the 
same,  and  if  two-thirds  of  all  the  members 
of  the  council  shall  vote  fo  pass  the  same  tt 
shall  take  effect;  If  such  ordinance  or  reso- 
lution shall  not  be  so  returned  by  the  mayor 
within  seven  days  (Sundays  excepted)  after 
he  receives  It  tben  tt  shall  take  effect  the 
same  as  If  he  shall  have  signed  It:  provided, 
that  If  any  resolution  or  bill  shall  contain 
more  than  one  distinct  section,  clause  or 
Item  the  mayor  may  approve  one  or  more 
thereof  and  veto  the  rest"  If  either  of  the 
resolutions  above  recited  tended  in  any  way 
to  pecuniarily  obligate  the  borough.  Its  pres- 
entation to  the  mayor  for  approvdl  or  veto 
was  essential,  and  until  the  conditions  of  the 
statute  were  fulfilled  It  remained  inopera- 
tive. Booth  V.  City  of  Bayonne,  36  N.  J. 
Law,  268,  28  Atl.  381.  Our  conclusion  is 
that  the  determination  made  by  the  first 
resolution  of  April  26,  1897,  did  tend  to  pe- 
cuniarily obligate  the  borough.  It  was  the 
first  step  towards  obligation,  and  a  sine  qua 
non  for  the  issue  of  the  bonds.  As  above 
stated,  the  mayor's  approval  was  on  April 
80, 1897,  and  therefore  the  notice  of-  the  spe- 
cial election  published  before  that  day  was 
abortive;  and,  aa  there  was  lesa  than  20 
days*  time  between  such  approval  and  the 
date  of  the  election,  no  legal  notice  thereof 
could  be  given.  The  requirement  of  notice 
of  a  special  election  is  mandatory.  Morgan 
T.  Gloucestet  City,  44  N.  J.  Law,  137.  The 
election,  therefore,  of  May  18,  1897,  waa 
nugatory.  Probably  the  resolution  of  April 
D,  1897,  being  a  mere  designation  of  a  meet- 
ing required  by  law  to  be  held^  did  not  need 
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to  go  to  th*  BMVor,  ftnd  fho  notice  glren 
tberenndw  waa  snfflclent. 

But  there  Is  a  fundamental  mflimlty  disclosed 
In  tbe  case,  ttaonch  not  covered  by  tbe  causes  as- 
signed for  rereraal,  that  renden  the  entire  pro- 
ceeding void.  Hie  petition  vas  tMsed  on  tbe 
■ct  of  18S8,  The  "Oct  concerning  bonnwha/' 
approved  March  28,  1802  (1  Gen.  St  p.  275). 
nperseded  all  inich  atatates,  as  far  as  the  la- 
mlDs  of  bonds  for  street  improTements  Is 
conc^ed.  Oakei  tiajot,  etc.  (N.  J. 
Sup.)  36  AtL  708.  And  aU  bonding  legisla- 
tion fw  boronghB  was  snpenieded  by  a  "gen- 
ual act  relating  to  boroughs."  approved 
April  24;  1887  (P.  L.  p.  285).  U  tbe  prosecu- 
tor so  desires,  a  cause  for  reversal  nutj  be 
assigned,  to  charge  such  Invalidity. 


VL  N.  J.  k  M0) 

STATB  (fOIlQWV,  Proaeentor)  v,  CITY  OB* 
GAPB  MA\  et  sL 
(Snpreme  Gotnt  of  New  Jersey.    Nov,  8t  1887.) 

XONIOIPAL  CORTORATIOXS— PdBUO  iMPKOVSnifTS. 

Manidpal  action  InTolvinff  the  erection  at 
pablic  expense  of  a  buildiog  upon  land  neither 
owned  nor  pouened  hj  the  municipality  Is  ille- 
gal. 

(Srllabns  hj  the  Conrt) 

Certiorari  bj  Uie  state,  on  the  prosecution  of 
Annie  G.  Knight,  against  the  dtj  of  Cape 
Hay  and  others,  to  review  a  resolution  of  the 
council  of  such  dty.  Resolution  set  aside  in 
part,  and  affirmed  in  part 

Ai^ed  at  June  term,  1897,  before  DIXON, 
LUDLOW,  and  COLLINS,  JJ. 

Thomas  B.  French,  for  prosecntilz.  David 
J.  Pancoast,  fttr  defendants.  , 

COLLINS,  J.  This  certlorart  Inings  before 
OB  resolutions  authorising  the  building  of  a 
pavilion  on  the  beach  at  tbe  foot  of  Jackson 
street,  and  tbe  alteration  of  a  paTlUon  on  the 
beach  at  the  foot  of  Pory  street.  In  the  dty  of 
Gape  May,  and  ^e  contracts  made  In  pur- 
anance  thereof.  The  prosecutrix  la  a  tax- 
payer of  that  iAtjt  and  claims  to  own  the  land 
embracing  tbe  j^vlUoa  idtea.  It  la  objected 
that  tbe  act  paaaed  Mordi  16,  1886  (P.  L^  p. 
71),  that  anlborliea  cities  located  on  ta  near 
the  Atlantic  Ocean  to  erect  and  maintain  pa- 
vilions along  the  ocean  front,  is  onconstltn- 
tlonol,  because  local  and  apedaL  The  au- 
thority of  that  ataitute  was  not  needed  in  order 
to  otable  the  dty  to  taniwove  Its  lands  by  tbe 
erection  thereon  of  buildings  for  public  use. 
Such  power  would  seem  to  be  implied.  If  not 
expressed,  In  the  city  chartor  (P.  L.  1875,  p. 
206)>  But  the  provision  of  the  act  for  the 
Issue  at  bonds  to  raise  money  to  pay  for  the 
Im^vnnento  therein  autherlaed,  ao  far  as  it 
la  made  to  dep^  upon  previous  acceptance 
a  dty  of  some  fbrmer  act,  may  be  special, 
and  therefore  void.  Tbe  act  la  dahued  by  tbe 
defendanto  to  be  i^ratlve  In  the  city  of  Cape 
May  reason  of  tbe  accqrtance  by  that  city 
of  an  act  approved  April  3, 1891  (P.  L.  p.  317). 
Sbat  act  waa  rejected  by  Cape  May  la  1891, 


but  again  submitted  to  vote  In  1885,  when,  as 
dalmed,  It  waa  accepted.  We  think  that  tbe 
legislature  did  not  authorise  reaubmlsslon 
after  rejection,  mese  dlfflcultlee,  however, 
need  not  conc^n  ua  now;  fbr,  as  we  read  the 
stote  of  the  case,  the  dty  baa  issued  Its  bonds, 
and  disposed  of  tbon,  and  has  money  la  tbe 
treasury  to  pay  for  tbe  pavtllons. 
.The  prosecutrix  proves  title  to  the  land  on 
wbldi  It  Is  proposed  to  erect  the  pavilion  at 
tbe  foot  of  Jackam  street,  and  ndtber  tlOe 
nor  poBsearion  In  the  dty  Is  ahown  aa  to  Out 
land.  We  hold,  therefore,  Oat  It  la  Illegal  Cor 
the  dty  to  erect  a  pavilion  npon  It,  or  to  a- 
pend  the  public  money  ttaoetor,  and  the  reso- 
lutions and  contract  with  respect  thereto  must 
be  set  aside. 

At  the  foot  of  Perry  street  a  pavHUm  has 
been  standing  for  sereral  years,  and  has  been, 
and  Is,  In  tilie  possession  of  the  dty.  The 
resoluttons  and  contract  concerning  It  Involve 
only  Ito  Indosure  with  glass  nshea,  and  other 
alterations  of  an  exlsHng  structure.  We  will 
not  Interfere  with  such  municipal  action.  Tbe 
prosecutrix,  as  to  Ibat  dte,  must  settie  ha  title 
by  ejectment.  • 

The  contractor  aX  Jaduon  strert  was  mode 
.a  party  to  the  writ  By  Inadvateilce,  tbe 
contractor  at  Fury  etreet  waa  omitted;  but, 
aa  our  decision  la  fkvorable  to  bis  contract 
there  Is  no  need  to  delay  It  In  nder  to  make 
him  a  party.  Tb»  resolutions  and  contract 
as  to  the  pavilion  at  tbe  foot  of  Ferry  street 
are  affirmed.  Inasmuch  as  ndtiier  party  whol- 
ly succeeds  In  this  controversy,  costs  will  not 
be  awarded  to  elthw  party  aa  against  tbe 
otber.  , 

(«  N.  J.  I..  1«) 

STATE  (MAYOR,  ETC.,  OF  CITY  OP  BAY- 
ONNE  et  al..  Prosecutors)  v.  EAST  JERSEY 
TELEPHONE  &  TELEGRAPH  CO.  et  at 

(Supreme  Court  of  New  Jersey.    Nov.  8,  1897.)- 

Strbbts  foe  Tslkoraph  akd  Tblephuns  Likb— 
PowBR  or  Court— Ultba  Vires  R» 
QuiRKMBici»~E?rroROsasiUTr. 

1.  Under  8  Gen.  SL  p.  8458,  pL  21,  (he  drcnit 
court,  in  its  order  designating  streets  for  a  tele- 
graph or  tdepbone  line,  and  the  manner  of  pla- 
dng  posts  or  poles,  lias  no  power  to  Insert  re- 
quirements outside  the  stotate,  altbon^  eoneed- 
ed  by  the  company. 

2.  If  tbe  court  desire  to  moke  Its  deslsnatioo 
depend  on  such  concessions,  it  should  matte  its 
action  dependent  upon  the  tender,  to  the  munici- 
pality affected,  oC  a  contract  therefor. 

3.  Requirements  ultra  vires  inserted  !n  socb 
order  are  unenforceable,  and,  on  certiorari  at  tibe 
prosecution  of  the  municipality  or  an  interested 
landowner,  will  avoid  the  order. 

4.  Quaere:   Is  said  statute  emstltvtional? 
(Syllabus  by  the  Court.) 

'  Certiorari  to  circuit  court,  Hudson  eonntyt 
Nevlns,  Judgb 

(3ertlorari  by  tbe  stote,  on  the  i^tiseeiitlon  ot 
tbe  ma^  and  council  of  the  dty  of  Bayoone, 
and  of  Anna  M.  Lord  and  others,  and  of  Han- 
nah BL  Wilson,  against  the  Bast  Jers^  Tele- 
phone ft  Td^rapb  Conipany  and  3cltm  G. 
Fisher,  derk  of  the  drcult  court  of  tbe  coun- 
ty of  Hudson,  to  Eovtew  an  order  of  tin  clr- 
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colt  court  of  HndBon  cooDty  designating  streets 
for  a  tel^^aph  and  telephone  line,  etc  Order, 
set  aside. 

Argued  June  term,  1887,  before  DIXON, 
LUDLOW,  and  00I«LIN8,  JJ. 

T.  F.  Noonan,  Jr.,  and  James  Benny,  for 
clt7  of  Bayonne.  De  Witt  Van  Busklrk.  for 
private  prosecutors.  Geoi^  T.  Werts  and 
UeMlle  EglestoQ,  for  defendants. 

COLLINS.  J.  An  act  of  the  legislature  at 
this  state  (8  Oen.  St.  p.  3458.  pL  21)  provides 
that:  "Whenever  Any  telegraph  or  telephone 
company  •  •  •  ahal]  apply  to  the  common 
council  of  any  city  •  •  •  through  which  It 
is  Intended  to  construct  or  extend  any  tele- 
graph or  telephone  line,  for  a  designation  of 
the  street,  streets  or  highways,  in  or  upon 
which  the  posts  or  poles  of  said  company  may 
be  erected.  It  shall  be  the  duty  of  su(d>  com- 
mon council  *  *  *  to  give  to  sucli  com- 
pany a  writing  designating  the  street,  streets 
or  highways,  in  which  the  posts  or  poles  of 
ssid  company  shall  be  placed,  and  the  manner 
of  placing  the  same,  subject  In  other  respectB 
to  file  provisl<Hi5  of  the  act  to  which  this  is  a 
supplement;  the  street,  streets  or  highways 

•  •  *  shall  be'  designated  with  due  regard 
to  the  improvement  of  facdUtles  for  tdegraphlc 
or  telephcoUc  commimlcatlons.  *  *  *  In 
case  such  common  council  •  •  •  shall  not 
within  fifty  days  from  the  time  of  the  making 
of  such  application  give  to  such  company  a 
writing  deslgnatlag  the  street,  streets  or 
highways.  In  which  the  posts  or  poles  of  such 
company  may  be  erected  and  the  manner  of 
placing  the  same,  •  •  ♦  it  shall  be  lawful 
for  such  company  to  apply  to  the  drcult  court 
of  Qie  county.   •    •   •   and  such  court, 

•  •  •  upon  twenty  days'  notice  to  such 
commou  council.  *  •  *  shall  as  q»eedlly  as 
possible  hear  the  matter  in  question  and  may 
In  the  discretion  of  said  court  •  *  ♦  desig- 
nate the  street,  streets  or  highways  in  which 
the  posts  or  poles  of  such  company  may  be 
erected  and  the  manner  of  placing  the  same, 
which  designation  shall  have  the  same  force 
and  effect  as  if  made  by  the  legislative  body  of 
said  city."  Conditions  existing,  as  claimed, 
to  nuke  this  statute  applicable,  tiie  Bast  Jer- 
sey l^ephone  St  Telegraph  Company  applied 
to  the  circuit  court  for  the  order  autiuKiaed 
thereby.  Jurisdiction  over  the  city  was  ques- 
tioned, but  we  think  that  the  allied  defects 
were  cured  by  due  appearance.  The  consti- 
tutionality of  the  statute  was  the  principal 
point  of  attack  of  the  prosecutors.  It  was 
argued  that  by  it  unauthorized  powers  were 
conferred  upon  the  Judicial  department  of  the 
state  government  If  we  found  the  order  that 
was  made  to  be  within  the  autiiorlty  of  t^e 
statute,  this  question  would  present  serious 
dUBculty,  as  would  also  another  constitutional 
question,  not  mooted  at  the  argument,  bnt 
worthy  of  conslderatloD.  If  Oie  pawee  to  be 
enrdBed  is  Jodldal,  it  it  so  because  it  con- 
cenia  ttie  regulation  of  a  cammcoi  easemoit 

3SA.-48 


This  power  was  held  by  Beasley,  0.  J.,  sitting 
for  the  chancdlor,  in  the  case  of  Delaware,  L. 
&  W.  B.  Co.  V.  BMe  Ey.  Co.,  21  N.  J.  Hq. 
288,  304,  to  be  inherent  In  the  court  of  chan- 
cery, a  constitutional  court.  It  la  questiona- 
ble whether  snch  a  power  can  be  vested  In 
any  other  tribunal.  It  Is  uot  necessary,  how- 
ever, to  decide  either  of  these  questions,  be- 
cause we  find  the  order  that  was  made  to  be 
unauthorized  by  the  statute.  After  dee^nat- 
Ing  the  streets  and  highways  In  which  the 
posts  or  poles  of  the  company  might  be  erect- 
ed, and  the  maimer  of  placing  the  same,  the 
order  proceeds  as  follows;  "And  sidd  peti- 
tioner having  on  said  hearing,  in  open  court, 
expressed  Its  willtngness  to  grant,  acc^t, 
abide  b,y,  and  comply  with  all  the  concessions, 
terms,  conditions,  and  requirements  sought  to 
be  exacted,  imposed  upon,  or  required  of  It  in 
and  by  said  proposed  ordinance,  Exhibit  O, 
annexed  to  said  petition,  the  court  doth  there- 
upon order  as  follows:  All  posts  or  poles  shall 
be  placed  and  erected  so  as  not  to  Interf^ 
with  the  safety  or  convenience  of  any  per- 
sons traveling  along,  across,  or  upon  any  of 
such  Btreete  or  avenues,  and  said  posts  and 
poles  shall  be  straight,  neatly  shav^  and 
well  painted,  and  shall  be  kept  well  painted, 
and  not  more  than  fifteen  inches  thick  at  the 
base;  and  no  wires  shall  be  strung  tbovon 
less  than  thirty  feet  from  the  grade  of  the 
street  or  av^ne.  Nothing  her^  shall  be 
construed  so  as  to  grant  unto  said  company 
any  exclusive  right  upon  any  of  said  high- 
ways, nor  to  prevent  said  dty  from  granting 
similar  privileges  to  any  other  individual,  com- 
pany, or  corporation.  Said  company  shall 
properly  replace  any  and  all  part  or  parts  of 
any  sidewalk  or  stdewalks  which  may  be  dis- 
placed by  or  In  the  placing  or  erection  of  any 
and  every  of  such  posts  or  poles,  and,  upon 
failure  so  to  do,  after  ten  days*  notice,  the 
street  commissioner  of  said  dty  shall  have  the 
right  to  so  replace,  and  charge  the  cost  tha^ 
of  to  said  company,  and  recover  the  same  from 
said  company  for  the  benefit  of  the  city,  by  an 
action  at  law.  If  said  city  shall  give  or  grant 
to  any  pawn  or  persons  the  right  or  license  to 
remove  or  transport  any  building  tiuough,  up- 
on, or  across  any  street,  avenue,  or  highway 
upon  which  the  said  company  shall  have  Ite 
poles  and  wires  erected  and  strung,  and  said 
wires  shall  Interfere  with  or  obstruct  the  re- 
moval or  transportation  of  such  building,  said 
company,  at  Its  own  expense,  and  at  the  re- 
quest of  the  person  or  persona  paving  tiie  rl^t 
or  license  to  remove  or  traoQMVt  snch  tmOd- 
ing,  aliall  cut  said  wires,  or  so  adjust  the  same 
as  to  permit  the  free  and  unobstructed  pas- 
sage, removal,  and  transportation  of  said  build- 
ing. Said  company.  Its  successors  and  as- 
sist shall  Indemni^  and  save  harmless  the 
said  dty  from  any  and  all  actions  and  causes 
of  action  at  law  and  In  equity  to  be  brought 
against  It  by  any  person  or  persons,  corpora- 
tion or  corporations,  by  reason  of  the  erection 
of  said  line  and  fixtures,  or  by  reason  ot  any* 
tiling  therewith  connected.   In  case  any  an- 
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thorlzed  public  or  street  ImproTemoit  neces- 
sitates the  changing  of  the  location  ot  said 
poles  and  wires,  or  any  part  tliereof ,  said  com- 
pany wlU,  at  their  own  expense,  change  the 
location  of  the  same  to  accommodate  and  con- 
form to  any  such  public  or  street  tmprove- 
ment  within  twenty  days  after  receiving  from 
said  city  written  notice  so  to  do;  and  in  case' 
said  company  shall  neglect  for  the  space  of 
twenty  days  after  the  service  upon  said  com- 
pany of  said  notice,  said  city  may  remove  said 
poles,  and  change  tbe  location  thereof,  as 
aforesaid,  at  the  expense  of  said  company, 
and  said  city  shall  not  be  liable  for  any  dam- 
ages whatever  caused  by  said  removal  of 
said  poles  and  wires.  Said  company  shall 
furnish,  free  of  charge  to  said  city,  for  Its 
fire  alarm  and  police  wires,  upon  all  poles 
erected  pursuant  to  this  ordinance,  and  shall 
furnish  the  police  and  Are  departmait  of 
said  city  telephone  connection  with  Bach  of 
Its  engine  houses  and  police  stations  as  the 
mayor  and  council  of  said  city  shall  from 
time  to  time  designate,  at  the  rate  of  twenty- 
five  dollars  per  year  for  each  house  or  sta- 
tion, payable  quarterly,  for  each  instrument 
except  an  Instrument  shall  be  placed  and 
maintained  at  police  headquarters  in  the 
city  hall  free  of  cliarge;  and  said  company 
shall  connect  the  telephone  instruments  so 
to  be  placed  and  maintained  at  police  head- 
quarters by  a  separate  and  independent  wire 
with  the  telephone  exchange  of  the  New 
York  and  New  Jersey  Telephone  Company, 
located  in  said  city  of  Bayonne;  all  such 
Instruments  to  be  used  for  fire,  police  and 
city  purposes  only.  Said  company  shall  also 
keep  the  above  Instruments  and  appliances 
and  wires  connecting  the  same  In  proper  or- 
der and  repair.  Said  company  shall  also  fur- 
nish and  keep  In  repair,  without  . extra  chaise, 
the  necessary  switch  and  connections  be- 
tween police  headquarters  and  tbe  various 
fire  houses  and  police  stations.  Such  con- 
nections with  any  new  fire  houses  or  po- 
lice stations  shall  be  made  within  sixty  days 
after  formal  written  demand  is  made  there- 
for by  said  clly  upon  the  general  manager's 
department  of  said  company:  provided,  that 
within  that  time  the  said  city  furnish  to 
said  company  the  right  of  way  necessary  for 
the  construction  of  a  line  to  such  new  sta- 
tion or  stations  from  the  main  or  other  line 
of  said  company.  Said  company  shall  de- 
posit with  the  city  treasurer  the  sum  of  two 
hundred  and  fifty  dollars  as  a  forfeit,  to 
have  said  poles  properly  painted,  in  case  said 
company  falls,  for  three  months  after  said 
proposed  line  Is  completed,  to  pfoperly  paint 
the  said  poles." 

There  Is  no  authority  given  by  the  statute 
to  the  circuit  court  for  some  of  these  re- 
quirements of  its  order,  nor  can  we  think  of 
any  way  In  which  they  could  be  enforced. 
Such  requirements  might  very  properly  enter 
into  a  municipal  ordinance,  which,  if  accept- 
ed, would  form  a  contract  between  tbe  tele- 
phone company  and  the  municipality,  bind- 


ing on  both  parties  (Humphreys  t.  G1^  of 
Bayonne,  66  N.  J.  Law,  241,  26  Atl.  81);  bnt 
the  circuit  court  has  no  power  to  make  a 
contract  Tbe  power  of  the  court  to  desig* 
nate  a  route  is,  indeed,  discretionary,  and 
we  do  not  say  that  it  may  not  Impose  as  a 
condition  precedent  to  its  action  a  tender 
by  the  company  to  the  municipality  of  a  con- 
tract embracing  proper  protection,  and  a 
reasonable  return  for  the  privilege  to  be 
afforded,  or  make  Its  designation  conditional 
upon  such  a  tender;  but  that  is  very  dUfer- 
ent  from  what  was  attempted  In  this  case. 
It  Is  argned  that  these  ultra  vires  require- 
ments of  the  order  were  at  tbe  voluntary 
concession  ot  the  company,  of  which  the 
city  of  Bayonne  need  not  avail  itself  unless 
desirable,  and  therefore  should  not  be  heard 
to  complain;  but  we  cannot  adjudge  that 
they  did  not  influence  the  discretion  exer- 
cised in  making  the  designation  of  a  route, 
or  tn  the  selection  of  the  particular  streets 
designated.  On  the  contrary,  we  think  that 
in  legal  presumption  they  did  influence  that 
discretion,  and,  being  unenforceable,  must 
avoid  the  action  based  upon  them.  The  or- 
der under  review  must  be  set  aside,  with 
costs  to  the  city.  The  order  thus  falling, 
it  Is  not  necessary  to  consider  the  objections, 
to  the  statute  and  proceedings,  of  the  pri- 
vate prosecutors.  As  abutting  owners  on 
some  of  the  streets  affected,  they  have  a 
standing  for  their  writs,  and  are  entitled  to 

COttB, 


(61  H.  J.  u  8) 


BIDEB  T.  KITE. 


(Supreme  Court  of  New  Jersey.    Not.  6,  1897.) 

MALioioua  Prosbcdtion— ■Whkh  Action  Lies — 
Ibrmixatiox  of  Prosecution. 

1.  When  a  committing  magistrate,  upon  exam- 
ination, disdiarges  from  custody  an  accused  pw- 
son  who  has  been  brought  before  him  by  virtue  of 
an  arrest,  upon  a  warrant  issued  upon  a  com- 
plaint of  a  brea<^  of  the  criminal  law,  the  proa- 
ecution  commenced  1^  such  complaint  is  termi- 
nated, BO  that  the  accused  may  commence  an  ac- 
tion for  malicious  prosecution  against  the  com- 
plainant. 

2.  The  supplement  to  the  criminal  procedure 
act  of  March  12,  187S  (1  Gen.  St  p.  1144,  pi. 
124),  and  tiie  supplement  to  tbe  same  act  of 
March  24,  1892  (I  Gen.  St  p.  1152,  pi.  162>,  do 
not  contlnae  the  prosecution  of  such  a  complaint 
after  the  discbarge  of  tbe  accused. 

(SyllabDS  hy  the  Court) 

Certiorari  to  circuit  court,  Mercw  county; 
before  Justice  Gtunmere. 
Action  by  Frank  H.  Kite  agidnst  Andrew  J, 

Blder  for  malicious  prosecution.  There  was 
a  Judgment  in  favor  of  plaintiff ,  and  defend- 
ant brings  error.  Affirmed. 

Tbe  record  returned  with  this  writ  shows 
a  Judgment  against  plaintiff  in  error  In  favor 
of  defendant  In  error  in  an  action  for  mali- 
cious prosecution.  A  bill  of  exceptions  shows 
that  to  prove  the  terxnlnatlon  of  the  prosecu- 
tion complained  ot  evidence  was  given,  that 
Kite  was  arraigned  before  a  Justice  of  the 
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peaoB  upoB  1  cbsrc*  af  breakbig  and  entering; 
etc^  mode  hj  Blder;  that  a  beartns  waa  de- 
manded  bj  Kite,  and  accorded  by  the  Jnatlce; 
and  that,  npon  anch  hearing,  the  justice  dla- 
mlssed  the  com^aint,  and  discharged  Kite 
from  custody.  It  further  appears  that  the 
above  was  the  only  evidence  that  the  prose- 
cution had  been  terminated  before  the  com- 
mencement of  tbe  action.  Therecpon  a  non- 
suit  was  asked,  and  refused,  and  an  exceq?- 
tlon  to  BBld  reftxeal  was  allowed. 

Argued  June  term,  18d7,  before  MAGIB.  O. 
J.,  and  DEPUSl  VAN  SXCK&U  Ud  OUU- 
MERB.  JJ. 

W.  Holt  Apgar,  for  plaintUE  In  error,  Aaron 
&  Dawea,  for  defendant  In  error. 

MAGIE,  O.  J.  Hie  only  question  presented 
In  this  case  Is  whetbw  there  was  sufficient 
evidence  that  the  prosecution  which  was 
dalmed  to  be  maUclous  had  been  terminated 
before  the  commencement  of  the  action.  If 
not  It  was  error  to  refuse  the  nonsuit,  for 
aothlng  Is  better  settled  In  this  state  than 
that  such  action  cannot  be  maintained  unless 
the  prosecution  complained  of  had  been  ter- 
minated before  the  commencement  of  the  ac< 
tlon.  Potter  v.  Casterline,  41  N.  J,  Iaw,  22; 
Apgar  V.  Woolston,  43  N.  J.  Law,  58;  Lowe 
V.  Wartman,  47  N.  J.  Law,  413,  1  Aa  489. 
The  contention  on  the  port  of  the  plaintiff  In 
error  Is  that  under  our  criminal  procedure  act, 
aa  amended,  the  dlschai^  by  the  magistrate 
of  an  accused  person  upon  examination  does 
Qot  terminate  the  ivosecutlon,  but  that  It  re- 
mains  pending  until  the  grand  }nry  has  con- 
sidered, or  at  least  has  had  an  oi^rtunlty  to 
consider,  the  complaint  by  which  the  prosecu- 
Uon  was  commenced.  It  la  not  denied  that 
prior  to  the  ad<^tion  of  the  amendmenta  to 
the  criminal  procedure  act,  to  which  our  at- 
tention Is  called,  such  a  discharge  would  have 
terminated  the  prosecution,  so  as  to  give  a 
oause  of  action  to  the  Injured  party  If  the 
prosecution  was  malicious.  CSearly,  It  would 
have  been  so;  tar  snch  an  action  may  be 
bronght  whenev«  the  particular  proseention 
complained  of  has  been  ended,  although  the 
accused  may  still  be  liable  to  be  called  to  an- 
swer for  the  same  offense.  Tb«  prerequisite 
Is  only  that  the  particular  prosecution  be  dis- 
posed of  In  such  a  manner  that  It  cannot  be  re- 
viewed, and  the  complainant.  If  he  Intends  to 
proceed  further,  most  Institute  proceedings 
de  novo.  Apgar  v.  Woolston,  nbl  supra; 
Clark  V.  Oleveland,  6  HIU,  844.  When,  npota 
a  (siminal  complaint,  an  accused  person  Is 
arrested,  and  brought  before  a  magistrate, 
the  latter,  npon  examination,  may  require  the 
accused  to  enter  Into  recognizance  to  abide 
the  action  of  the  grand  Jury,  and.  In  default 
of  BTuA  recognizance,  commit  him  to  jail  for 
the  same  purpose,  or  he  may  dismiss  the  com- 
plaint and  discharge  the  accused  from  custo- 
dy. When  the  former  course  is  pursued,  It 
is  obvious  that  the  prosecution  has  not  ter- 
minated, for  the  accused  is  either  confined  or 


under  recognisance  until  tte  eonq)laInt  where- 
on be  was  arrested  has  been  further  consid- 
ered. Bat  when  the  latter  course  Is  taken, 
and  the  accused  discharged,  It  la  equally  ob- 
vious that  the  particular  prosecution  la  at  an 
end;  for  altbough  the  complaining  witness 
may  voluutarlly  go  before  the  grand  Jury,  and 
charge  the  accused  with  the  same  offense,  and 
an  indictment  may  even  be  found,  yet  such 
prosecution  would  be  a  new  one,  commenced 
by  the  complainant  before  the  grand  Jury,  and 
not  founded  on  the  original  complaint  Apgsr 
V.  Woolston.  ubi  supra;  Fay  v.  O'Neill,  3«  N. 
T.  11;  Bobbins  v.  Bobbins,  183  N.  T.  6U7,  30 
N.  E.  977;  Moyle  T.  Drake,  141  Mass.  238,  6 
N.  EL  520. 

The  legislation  which.  It  la  contended,  has 
changed  this  rule,  is  conti^ned  In  two  supple- 
ments to  the  criminal  procedure  act— the  first 
approved  March  12,  1878  (1  Gen.  St  p.  1144, 
pi.  124);  and  the  second  approved  March  24, 
1802  (1  Gen.  St  p.  1152,  pL  162).  By  the  first 
of  these  supplements,  every  Justice  of  the 
peace  te  required  to  transmit  to  the  invsecutor 
of  the  pleaa  of  his  county  "every  complaint 
Warrant  recognlaance,  and  all  other  papers 
In  every  criminal  case,"  and  a  failure  to  per- 
form this  duty  by  delivering  such  matters  .to 
the  proseoutors  by  the  day  before  the  first 
day  of  each  term  Is  made  a  misdemeanor. 
The  second  supplement  requires  every  com- 
mitting magistrate  to  keep  a  book  In  wht<Ai 
he  shall  enter  the  name  of  every  person 
against  whom  he  shall  issue  a  warrant,  with 
other  particulars  respecting  the  charge  and 
the  proceedings  tiiereon,  and  to  transmit  the 
book  to  the  prosecutor,  within  10  days  before 
each  term,  with  an  papers  In  hie  possession 
"relating  to  criminal  business.**  The  conten- 
tion is  ttiat  notwithstanding  a  complaint  has 
been  dismissed  and  tbe  accused  discharged 
from  coatody  under  the  warrant  the  fact  that 
the  complaint  and  warrant  are  transmitted  to 
the  prosecutor  of  the  pleas  continues  the  pros- 
ecution originally  b^n  by  the  complaint 
But  this  contention  cannot  prevail.  If  It  be 
assumed  that  the  legislative  Intent  expressed 
in  this  supplement  was  to  require  the  trans- 
mission of  dismissed  complaints  (which  ad- 
mits of  a  doubt),  It  is  ImposslMe  to  discover 
an  Inteiit  to  impose  npon  the  i»-osecutor,  aa 
a  duty,  to  submit  such  complaints  to  the  gmnd 
jury.  Doubtless,  If,  upon  examination,  be 
should  be  of  opinion  that  the  accused  In  any 
case  had  been  Improperly  discharged,  he  might 
lay  that  case  before  the  grand  jury,  but  the 
prosecution  thus  commenced  would  be  a  new 
one,  not  founded  on  the  original  complaint 
although  begun  upon  information  derived 
therefrom.  This  supplement  has  not  changed 
the  rule  that  fixed  the  termination  of  a  crim- 
inal prosecution,  for  the  purpose  of  maintain- 
ing an  action  of  this  Und,  at  tiie  period  of  the 
discharge  of  the  aoensed  from  custody  under 
title  warrant  The  other  Biq)plement  has  no 
appUcaUUt^.  Ita  purpose  la  expressed  to  be 
merely  to  enaUe  the  prosecutor  to  have  a  check 
upqn  j*^^fn{^^y  maglstnitea,  and  to  sssnra 
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Himself  ttiftt  all  pi^wrs.  relating  to  criminal 
matters  bad  bera  seat  to  Mm.  The  xesult  Is 
that  tbe  nonstUt  was  rightfully  reused,  and  the 
Judgmmt  must  be  affirmed. 


(61  N.  J.  U  20) 

STATE  (KENNEDY,  ProMCutor)  T.  BOR- 
OUGH OP  BKLMAB  et  eL 
(Supreme  Court  of  New  Jerser.    Nor.  8.  1897.) 
CoKeTiTUTio!ii.L  Law— Dblboation  of  Leoibla- 

TITB  POWIK— MONIOIPU.  COKPORATIONB— Bos- 
000B8— IlLECTtOlf  TO  ADOPT  BOHOUOH  AoT. 

1.  Tbe  act  entitled  "An  act  relating  to  bor^ 
ongbfl  and  borough  commlBsionB,"  approved  April 
21,  1896  (Laws  1896,  p.  339),  is  a  valid  exercise 
of  Ic^slatiTe  jrawer,  and  not  witliin  constitu- 
tional prohibitions. 

2.  Municipalities  which  that  act  were  cre- 
ated borougns,  and  brouf^t  within  the  provisions 
of  the  act  for  tlie  formation  of  borough  gorem- 
ments,  approved  April  5, 1878,  are  properly  char- 
aeteriied  as  borougns  organised  under  that  act. 

8.  Sudi  a  borough  may  take  advantage  of  the 
supplement  to  the  last-mentioned  act,  approved 
March  14,  1898  (1  Gen.  St.  p.  204}.  and  hold  an 
election  to  determine  w^ietlier  to  adopt  the  provi- 
sions of  tbat  act  or  not 

4.  Beverly  v.  Walu,  80  AtL  545, 57  N.  J.  Law, 
148.  distinguisbed. 

<8rUabiu  by  tbe  Goart) 

Oertionrl  by  tlie  state,  on  the  prosecation 
of  Clarence  Kennedy,  against  the  borough 
of  Belmar  and  others,  to  review  a  resolution 
of  defendant  borough.  Certiorari  dismissed. 

Argued  -NoTember  term,  1896,  before  Di& 
PUB,  OUMMBBB.  and  MAQIE.  33. 

E.  A.  Armstrong,  for  prosecutor.  Hal- 
stead  H.  Walnvrrigbt,  for  defendant 

UAOIB,  J.  Prosecutor  seeks  to  set  aside 
a  resolution  of  the  borough  council  of  tbe 
borough  of  Belmar  submitting  to  an  elec- 
tion of  Its  voters  the  acceptance  or  rejection 
of  an  act  «ititled  "A  farther  supplement  to 
an  act  entitled  *An  act  for  the  formation  of 
borough  govwnments,'  approved  April  6, 
1878,"  which  supplement  was  approved 
March  14,  1893  (1  Gen.  St  p.  204,  pi.  152). 
By  the  terms  of  that  supplement,  borongha 
organized  under  the  borough  act  of  1878  are 
given  authority  to  construct  sewers;  but  It 
Is  expressly  provided  that  the  supplmient 
shall  not  go  Into  effect,  or  be  binding  on  any 
such  borough,  unless  it  shall  have  been  sub- 
mitted to  the  votes  of  the  voters  of  the  bor^ 
ongh,  and  accepted  by  the  votes  of  a  ma- 
jority at  a  special  election  held  for  that 
purpose  In  the  manner  provided  in  section 
W. 

Prosecutor  first  contends  that  this  legis- 
lation Is  within  the  prohibitions  of  the  con- 
stitution, because  the  legislative  power  Is 
thereby  delegated  to  the  voters  of  a  munici- 
pality, and  because  it  provides  a  rule  only 
for  snch  boroughs  as  accept  its  terms,  and 
BO  lacks  the  required  generality  of  applica- 
tion. But  tbese  objections  cannot  avail 
prosecutor,  for  the  qnestions  they  raise 
have  been  disposed  of  In  this  state,  so  that 
th«y  cannot  be  reopened. .  Warner  t.  Hoag- 


land,  51  N.  J.  Law,  62;  18  Atl.  166;  In  re 
Cleveland,  61  N.  J.  Law,  31fi,  17  AtL  772; 
Id.,  62  N.  J.  Law,  188,  19  AtL  17;  Noonan  t. 
Hndw>n  Co.,  62  N.  J.  Law,  398,  20  AH.  256. 

^e  next  contention  Is  that  the  provisions 
of  the  supplement  In  question  do  not  apply 
to  the  borough  of  Belmar,  because  it  was  not 
organized  under  the  borough  act  of  1878.  It . 
appears  In  the  statement  of  the  case  that  Bel- 
mar was  originally  Incorporated  under  tbe 
provisions  of  the  act  entitled  "An  act  for 
the  formation  and  government  of  boroughs," 
approved  March  12,  1890  (1  (3en.  St  p.  225). 
That  act  has  been  declared  to  be  In  opposi- 
tion to  constitutional  requirements  and  void. 
Attorney  General  v.  Borough  of  Anglesea. 
58  N.  J.  Law,  372,  33  Atl.  971.  Defend- 
ant's claini  that  It  is  properly  characterized 
as  a  borough  "organized"  nnder  the  bor- 
ough act  of  1878  Is  put  solely  upon  the  pro- 
visions of  "An  act  relating  to  boroughs  and 
borough  commissions,"  approved  April  21, 
1896  (Laws  1806,  p.  339).  By  that  act  the 
legislature  repealed  the  act  of  March  12, 
1890,  above  cited,  the  "Act  for  the  formation 
and  government  of  boroughs,"  approved 
April  2, 1881  a  Gen,  St  p.  236),  the  "Act  for 
the  formation  of  borough  governments  In 
seaside  resorts,"  approved  March  29,  1878 
(1  Gen.  St.  p.  254),  and  the  "Act  for  the 
formation  of  borough  commissions,"  approv- 
ed March  7.  1882  (1  Gen.  St  p.  286),  and  all 
supplements  or  amendments  to  said  acts, 
and  further  enacted  that  every  borough  or 
borough  commission  established  and  form- 
ed under  them,  and  now  a  de  facto  corpora- 
tion, exercising  corporate  powers,  should 
thereby  be  created  a  borough  by  its  present 
corporate  name,  and  be  a  body  corporate,  In 
fact  and  In  law,  and  be  governed  by  the 
borough  act  of  1878,  and  the  supplements 
and  amendments  thereto,  and  other  general 
laws  relating  to  boroughs,  and  that  each 
such  borough  should  have  the  powers  con- 
ferred, and  be  subject  to  the  duties  Imposed, 
by  said  acts  last  mentioned.  Passing  for 
the  present  the  question  of  the  right  of  the 
leglslfttnre  to  adopt  such  legislation,  and  as- 
suming that  the  borough  of  Belmar  became 
Nidowed  thereby  with  the  corporate  powers 
which  were  conferred  by  the  borough  acts 
of  1878  upon  the  boroughs  Incorporated  un- 
der Its  provisions,  let  ns  Inqnlre  whether 
this  borough  may  be  properly  said  to  have 
been  organized  nnder  that  act  Corporate 
life  exists  for  the  performance  of  certain 
functions  prescribed  by  legislation,  by  the 
means  and  in  the  mode  likewise  thus  pre- 
scribed. Like  living  organisms,  the  func- 
tions of  a  corporate  body  may  be  few  or 
many,  simple  or  complex,  and  be  performed 
by  means  or  In  modes  correspondingly  va- 
ried. But  the  rule  which  fixes  such  func- 
tions and  the  means  and  modes  of 
p^onnance  is  the  rule  at  the  wganlzatlon. 
So  legislation  whidi  prescribes  the  functl^ 
of  municipal  corporations,  and  the  means 
and  modes  of  thdr  perf  onnance,  may  be  said 
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to  be  the  law  whldi  organizes  sndi  corporar 
tlons.  Therefore,  in  in7  Judgment, the 
borough  of  Belmar,  by  the  act  of  Aiuril  21, 
1806,  nbl  Bupra,  has  been  endowed  with  the 
powers  conferred  upon  boroughs  by  the  bor- 
ough act  of  18T8,  and  that  act  prescribes 
the  means  and  modes  of  Its  exercising  Its 
municipal  functions,  It  may  well  be  charac- 
terized as  a  borough  organized  under  this 
act,  and  the  supplement  of  March  14,  1893, 
Dbl  snpra,  does  apply  to  It 

But  prosecutor  attacks  the  Validity  of  the 
act  of  April  21, 1886,  and  contenQs  that  It  Is 
without  legislatiTe  force,  because,  he  claims, 
It  is  In  opposition  to  ^ovlsloni  contained 
In  par^raph  11  of  section  7  of  article  4  of 
the  constitution. 

It  is  first  contended  that  It  Is  rlolative  of 
the  last  clause  of  that  paragraph,  which  for- 
bids legislation  providing  that  any  existing 
law  shall  be  made  or  deemed  a  part  of  the 
act,  or  shall  enact  that  any  existing  law 
shall  be  ^pllcable,  except  by  Inserting  It  In 
SDch  act  If  this  contention  Is  correct,  It  Is 
obrloQS  that  the  plain  purpose  of  ^hls  act 
could  not  have  been  effected  except  by  set- 
ting ont  In  It  the  whole  borough  act  of  1878, 
with  all  Its  amendments  and  supplements, 
and  all  the  general  Imrongh  laws  on  our  stat- 
ute books.  I  will  not  attempt  to  rerlew  our 
decisions  npon  tbla  clause  of  the  constitu- 
tion, which  are  perhaps  not  easy  to  reconcile. 
I  will  content  myself  with  saying  that  X 
feel  bound  to  pronounce  this  objection  Inef- 
fectoal,  npon  authority  to  which  we  must 
bow.  The  l^Islatlon  which  was  under  con- 
sideration In  this  conrt  and  the  court  of 
errors,  and  reported  under  the  title  "In  re 
Clerelandt"  nbl  aapra,  created.  In  such  mu- 
nicipalities as  should  adopt  It,  a  board  of 
street  and  water  commissioners,  and  proTld- 
ed  that  they  should  be  endowed  with  the 
power  of  certain  removed  officers  of  those 
municipalities,  without  setting  out  those 
powers,  or  the  acts  by  which  they  were  con- 
ferred. Id  both  courts  the  legislation  was 
hdd  valid.  '  L^lslatioo  which  expressly  de- 
clared that  all  laws  relating  to  the  board  of 
chosen  freeholders  In  coimties  subject  to  the 
act  should  apply  to  the  board  of  chosen  free- 
holders  thereby  directed  to  be  elected  was 
sustained  1^  the  court  of  errors.  Mortiand 
T.  Ghnstlan,  S2  N.  3.  Law,  621,  20  Ati.  673l 
Hie  subject  was  declared  by  ttie  chief  Jus- 
tice to  be  res  adjndlcata.  In  re  Haynei, 
54  N.  J.  Law,  6.  22  Aa  923. 

It  Is  further  contended  that  this  act  Is  vio- 
lative of  the  provisions  of  the  clause  of  the 
paragn^h  which  requires  every  law  to  em- 
brace but  one  object  But  a  consideration 
of  the  contents  of  tbla  act  and  the  circum- 
stances under  which  it  was  passed  wIU  dls- 
pel  this  objection.  At  that  time  the  borough 
act  of  1890  bad  been  pronounced  nnconstitu- 
tlonaL  The  ground  upon  which  the  decision 
of  the  court  of  errors  upon  that  act  was  put 
seemed  applicable  to  the  other  acts  which 
were  repealed  by  the  law  now  under  con- 


sideration. Many  of  these  munldpellties  had 
become  Incorporated  under  tiiese  acta.  By 
virtue  of  the  apparent  authority  thus  obtain- 
ed, taxes  had  been  exacted,  property  had 
been  acquired,  contracts  bad  been  entered 
into,  and  obligations  Incurred.  If  the  au- 
thority to  do  these  acta  should  be  declared, 
to  have  been  wanting.  It  Is  obvious  tliat  great 
injury  would  result  to  the  Inhabitants  at 
these  districts  and  their  creditors.  The  cir- 
cumstances called  for  relief  from  the  legls- 
Iatur&  The  plain  purpose  of  the  act  was 
to  afford  snch  relief  as  the  legislature  deem- 
ed appropriate.  The  l^islailve  scheme  for 
r^ef  was  this:  To  repeal  the  denounced 
and  doubtful  laws;  to  create  the  inhabit- 
ants of  each  district,  wbidi  had  obtained  ap- 
parent corporate  existence  boroughs  under 
general  laws.  In  which  they  were  to  find 
their  rule  of  corporate  action;  to  vest  in 
them  the  property  acquired,  and  make  them 
liable  to  the  contracts  and  obligations  Incur- 
red, under  thdr  apparent  corporate  exist- 
ence. There  are  other  provisions  looking 
to  the  same  genmU  object  ftud  aiding  the 
transition  from  the  old  to  the  new  state. 
It  is  well  settled  that  where  the  general 
object  of  the  law  la  single,  It  will  not  be 
brought  within  thla  clause  of  the  constitu- 
tion by  the  Induslon  of  provisions  not  In- 
consistent with  that  object  but  designated 
to  effectuate  the  legislative  design.  Baston 
&  A.  R.  Co.  V.  Central  R  Co.,  62  N.  J.  Law, 
267.  19  Ati.  722;  Jersey  City  v.  American 
Dock,  etc.,  Imp.  Co.,  64  N.  J.  Law,  215,  23 
Aa  682.  Therefore,  if  the  mode  of  rdlef 
was  within  legfadatlve  power,  I  think  the 
object  of  the  act  designed  to  give  snch  re- 
litf  Is  single. 

Prosecutor  lastly  contends  that  If  the  law 
embraces  but  a  single  object  that  object  is  not 
prt^ly  e^ressed  in  the  tltie.  The  title  of  Qie 
act  Is,  "An  act  relating  to  borou^  and  borough 
Cfonmisstons."  The  ^riUcIam  npm  the  title  Is 
that  it  expressed  an  object  having  relation  to  all 
boroughs,  as  well  as  borough  commisBlons,  while 
the  real  object  of  the  act  has  relation  only  to 
boroughs  formed  under  certain  acta.  It  Is 
argued  that  the  boroughs  formed  under  the 
act  of  1878,  and  boroughs  created  by  spe- 
cial acts  anterior  to  the  adoption  of  the 
amoidments  to  the  constitution,  are  not  af- 
fected by  this  legislation,  and  that,  there- 
fore, its  tiUe,  which  is  iMwd  enough  to  in- 
diude  them,  must  be  hdd  not  expressive  of 
Its  limited  object  For  this  counsel  rely  up- 
on Beverly  v.  Wain,  57  N.  J.  Law,  148,  30 
AU.  545.  The  purport  of  the  opinion  In  that 
case  is  often  misunderstood.  The  title  of 
the  act  considered  was,  "An  act  relating  to 
the  cost  of  improving  sidewalks  In  the  cities 
of  this  state."  Ur.  Justice  Reed  construed 
that  tiUe  to  express  a  purpose  to  l^lslate 
for  all  the  cities  of  the  state  with  respect  to 
the  cost  of  improving  sidewalks,  and  con- 
cluded that  the  object  of  the  act,  which  In 
its  body  was  limited  to  cities  of  the  third 
class,  was  not  expressed  In  the  title.  So  the 
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title  of  the  act  which  was  before  this  court 
In  Ooutieri  t.  City  of  New  Kunswick,  41  N. 
J.  lAW,  68^  was  construed  to  expreu  a  par- 
poee  to  legislate  for  all  cities  In  this  state, 
and  legislation  affecting  a  single  dty  was 
held  not  to  be  effective  nnder  such  a  title. 
Bat  the  title  of  the  act  before  us  is  not  defi- 
nite^ and  there  is  nothing  In  It  exi^esslng  a 
purpose  to  legislate  for  all  boroughs  or  all 
borough  commissions.  There  Is  nothing 
either  Calae  or  deceptive  about  Its  lai^nage,  and 
legislation  relating  to  any  proper  class  of  such 
mnnlc^lltles  is,  in  my  Judgment*  sostaina- 
ble,  because  ttiat  object  Is  expressed  in  the  th 
tie.  Besides,  the  object  pointed  oat  by  ttils  ti- 
tle Is  one  Inclusive  of  both  borougJiB  and  bor- 
ough comnUaslona.  The  purpose  la  to  relieve 
a  class  of  munldpalltlea  affected  by  similar 
peculiar  drcnmstances,  some  of  which  were 
called  "borou^,**  and  others  "borough  com- 
missions." Such  an  act  coidd  not  operate 
upon  other  bwoughs  not  so  affected.  Where 
therefor^  this  title  cooples  toeetlier  these 
two  differently  named  municipalities,  in  my 
Judgment,  It  ezpresses  that  the  object  of  the 
act  relates  to  boU,  and  snfaclOLtiy  ezpressea 
the  real  object  of  the  legislation  to  be  to 
relieve  these  endangered  municipalities,  and 
to  bring  thepi  In  imAev  a  general  law. 

Counsel  has  not  contended  that  this  leg- 
islation was  not  general,  within  the  mean- 
ing ot  the  constltatlonal  provision  on  that 
sabject  Bal^  fnon  what  has  been  said,  it 
will  be  understood  that,  In  my  view,  these 
mnnlcipalitlea,  tor  which  It  was  dralgned, 
were  so  dlstbigulsfaed  from  others  by  the 
circumstances  of  their  ledtuatton  as  to  render 
legislation  for  their  rtilef  M>proprIato  to 
them,  and  to  no  others,  and  that  consequent- 
ly they  formed  a  class  for  which  legislation 
affordliv  sa^  relief  was  general,  and  not 
spectaL  The  result  is  tbat  the  certiorail  In 
this  case  will  be  dismissed. 


(fil  N.  J.  u  ID 

WOOLBT  et  al.  v.  MOORB. 
(Snpreme  Coort  of  New  Jersey.    Nov.  8,  1897.) 
Action  os  Guaranty— Who  mat  Maintain. 

1.  Ad  assiffDineiit  of  a  bond  for  the  payment  of 
money,  not  limited  in  its  scope,  cames  with  it, 
to  the  assignee,  a  guaranty  of  such  payment,  con- 
nected with  the  bond,  and  intoided  to  secure  It. 

2.  The  assignee  may  maintain  an  action  on 
Such  guaranty  in  his  own  name,  when  the  as- 
signment was  made  prior  to  the  amendment  of 
section  19  of  the  practice  act  (BeviBion,  p.  850) 
by  the  act  of  March  4,  1880  (2  Gen.  St  p.  2591, 
pi.  840),  by  the  original  terms  of  said  sectton  19. 

(Syllabus  by  the  Court) 

Action  by  Albert  D.  Wooley  and  others, 
executors,  against  Sarah  J.  Moore,  ezecn- 
trix.  Heard  on  demuira  to  declaration. 
Demurrer  overruled. 

The  declaration  sets  out  a  bond  from 
CharlM  Miller  to  William  H.  BoMnson,  Its 
assignment  by  Boblnson  to  James  A.  Pnn- 
derferd,  a  gnaranly  of  the  payment  of  the 
nun  named  in  the  bond  made  by  defendant's 


testator  in  writing,  nndw  seal,  and  a  sub- 
sequent assignment  of  the  bond  to  plaintiffs* 
testatOT.  Recovery  Is  sought  i^n  the  goar^ 
onty. 

Argued  February  term,  1897,  btfore  ICA- 
GIB,  C  X,  and  DEIPUB,  VAN  STCKDL,  and 

LIPPmCOTT,  JJ. 

Robert  S.  Woodruff  and  James  Buchanan, 
for  plolntlfb.  Aaron  B.  Dawes,  for  defoid- 
ant 

BiAGIB^  O.  3.  Two  questions  are  present- 
ed by  this  dranurrer  and  the  brie&  filed  by 
connseL  The  first  questlfm  is  upon  the  right 
ot  plalntifCB  to  maintain  their  acOaa  1^Kn 
the  guaranty  of  defenduit^s  testator.  In  their 
own  names.  -  As  the  assignment  of  the  bond, 
which  was  the  subject  ct  each  guaranty,  to 
we  plaintiffs'  testator,  was  made  before  the 
paraage  of  the  amen^rat  of  section  19  ot 
the  practice  act  tqr  ttae  supplement  api«oved 
March  4,  1890.  the  terms  of  that  section  as 
amended-  are  not  Involved,  f<nr  it  has  been 
held  In  this  court  not  to  have  a  retrospective 
effect  JJTAec!k&e  v.  Babcodc  65  N.  J.  Law, 
891,  26  AtL  925.  But  we  think  that  by  the 
terms  of  section  19,  before  amendment,  as 
they  wm  Interpreted  by  this  court  in  Marts 
V.  Insurance  Oo.,  44  N.  J.  Lavr,  478,  ^aln- 
tlffa'  testator.  If  surviving,  had  a  clear  right 
to  soe  thereon  in  his  own  name;  and  it  is 
not  denied  tiia^  if  such  were  the  case^  bis 
personal  representatives  may,  after  his 
death,  maintain  the  action  In  their  names. 

The  second  questlmi  Is  whether,  upon  lite 
facte  stated  in  the  declaration,  ^aJntUb* 
testator  acquired  any  right  of  acti<m  upon  the 
guaranty.  The  declaration  does  not  show 
any  eipress  assignment  of  the  contract  of 
gmuranty.  If  plaintllte'  testetor  acquired 
any  right  of  acUoo  thereon,  it  must  have 
been  the  assignment  to  him  of  the  txmd 
the  payment  of  whlcb  was  guarantied.  Ttae 
researches  of  counsel  and  my  own  have  fidl- 
ed  to  discover  that  the  precise  question  tlius 
presented  has  been  anthotitaUv^  dealt  with 
in  the  courts  of  this  state.  In  Hayden  v. 
Weldon,  48  N.  J.  Law,  128^  a  question  arose 
regarding  the  effect  of  an  irregnlar  indorse- 
ment upon  a  promiBS(H7  note,  made  after 
toe  note  had  come  Into  existence,  and  the 
UaMllty  of  such  an  Indorser  to  a  htAder  to 
whom  the  note  had  been  transfeczed.  It 
was  held  that  such  an  indorsement  gave  no 
authority  to  the  h<Miet  to  wilte  over  It  a 
contract  of  gnaranly.  Mr.  Justice  Kna^p, 
In  his  opinion  In  that  case,  itfoceeded  to  dls- 
cuss  the  question  whether,  if  the  contract  <tf 
the  Irregular  Indorser  could  be  considered  as 
a  guaranty,  It  would  be  governed  by  the  law 
relating  to  commercial  paper,  and  the  guar- 
antor ^nnild  be  debarred  from  questioning  Its 
consideration.  In  that  dlscassltm  the  learn- 
ed Judge  expressed  some  opinion  as  to  tiie 
transmlsstMllQr  of  collateral  guaranties  by  a 
transfer  of  the  original  debt,  which  were  un- 
necessary to  the  decision,  and  woe,  more- 
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orer,  largely  founded  upon  cases  in  the  courts 
of  New  York  which  have  since  been  overrul- 
ed. In  our  Judgment,  that  case  does  not  de- 
termine the  question  now  presented.  Else- 
where the  decisions  upon  the  question  before 
us  are  conflicting,  as  will  be  seen  by  the 
cases  collected  In  Brandt.  Sur.  §§  33,  35. 
See,  also,  2  Daniel,  Neg.  Inst  8  .1774  et  seq. 
An  examination  of  the  cases  has  led  us  to 
the  conclusion  that  the  better  view  Is  that  an 
assignment  of  the  principal  debt,  if  not  lim- 
ited In  its  scope,  carries  with  it  the  prom- 
ises and  undertakings  connected  therewith, 
and  tending  to  secure  its  payments.  Gralg 
V.  Parkis,  40  N,  T.  181;  Ciaflin  v.  Ostrom, 
54  N.  Y.  581;  StiUman  v.  Northrup,  109  N.  Y. 
473,  17  N.  E.  379;  Lemmon  v.  Strong  (Conn.) 
22  Atl.  203.  For  this  reason,  we  think  the 
declaration  discloses  a  cause  of  action  in 
plalntiOs,  and  the  demurrer  most  be  over- 
ruled. 


<«  H.  J.  L.  m 

CONSOI-IDATED  TRACTION  CO.  t.  HONE. 
(Court  of  Errors  and  Appeals  of  New  Jersey. 
Not.  le,  1897.) 
Action  fob  Wronopcl  Dbath— Dbpense— Con- 

TRIBOTORT    NboUQBNOB   Or  SOLB 

Next  of  Eik—Dahaobs. 

1.  In  a  suit  to  recover  damages  under  the  stat- 
nte  for  death  occasioned  by  the  negHgent  act  of 
another,  the  court  divided  equally  upon  the  qnes- 
tioD  whether  contributory  negligence  on  the  part 
of  the  sole  next  of  kin  will  defeat  the  action. 

2.  In  sudi  action,  foneral  (jiarges  are  not  re- 
eoverable  as  part  of  the  damages  nndw  the  stat- 
ute. 

(Syllabus  by  the  Conrt) 

Error  to  supreme  court 

Action  by  Henry  Hone,  administrator  of  the 
estate  of  Edward  Hone,  deceased,  against  the 
Consolidated  Traction  Company.  There  was 
a  judgment  In  favor  of  plaintltF,  whlcfti  was 
affirmed  by  the  supreme  court  (35  AtL  809), 
and  defendant  brings  errOT.  Reversed. 

Depne  &  Parker,  for  plaintiff  In  error.  Thos. 
F.  Noonan.  for  defendant  In  error. 

VAN  SYCKEL,  J.  This  suit  was  brought 
under  the  statute,  by  Henry  Hone,  the  father 
of  Edward  Hone,  an  infant  of  the  age  of  four 
years  and  seven  months,  to  recover  the  dam- 
ages with  reference  to  the  pecuniary  injury 
resulting  to  the  plalntifT  aa  the  n^t  of  idn 
from  the  death  of  his  minor  child,  which  was 
caused,  as  is  alleged,  by  the  negligence  of  the 
traction  company.  The  statute  upon  which 
this  suit  is  based  provides:  First  "That 
whenever  the  death  of  a  person  shall  be  caus- 
ed by  wrongful  act,  neglect  m  default  and 
the  act,  neglect  or  default  is  such  as  would. 
If  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action,  and  re- 
cover danuiges  in  respect  thereof,  then  and 
In  every  such  case  the  person  who,  or  the  cor- 
poration which,  would  have  been  llaMe  if 
death  bad  not  ensued,  shall  be  liable  to  an  ac- 
tion of  damages  notwithstanding  the  death 


of  the  person  Injured  "  etc.  The  second  sec- 
tion provides  that  the  suit  shall  be  brought  by 
the  personal  representative  of  the  deceased 
for  the  exclusive  benefit  of  the  widow  and 
next  of  Idn,  and  that  the  Jury  may  give  such 
damages  as  they  shall  deem  fair  and  Just  with 
reference  to  the  pecuniary  Injury  resulting 
from  such  death  to  the  wife  and  next  of  kin 
of  such  deceased  person.  The  te.ther,  who  In- 
stituted the  suit  below,  la  not  only  the  person- 
al representative,  but  Is  also  the  side  next  of 
kin  of  the  deceased  infant 

It  was  Insisted  on  behalf  of  the  traction 
company  in  the  trial  court— First,  that  the 
traotlon  company  could  defeat  the  action  if  It 
could  show  that  the  death  in  qnesUon  was  in 
part  the  result  of  the  negligent  c<Htduct  of  the 
sole  next  of  kin,  although  such  negligence  is 
not  to  be  Imputed  to  the  Infant;  second,  that 
the  father  could  not  recover  in  such  suit  for 
the  funeral  expenses  of  his  deceased  son, 
which  were  paid  by  him.  The  trial  court  de-' 
cide'd  both  these  questions  adversely  to  the 
traction  company,  and  the  Judgment  of  the 
trial  court  was  affirmed  by  the  supreme  court 
The  ease  is  Ijefore  us  by  writ  of  error  to  re- 
view the  Judgment  of  the  supreme  court  In 
regard  to  the  first  question,  this  court  is 
equally  divided,  and  therefore  no  (pinion  Is  ex- 
pressed. The  second  question  wUl  be  the  on- 
ly subject  for  discussion. 

By  the  common  law,  no  action  will  lie  for  an 
Injury  caused  by  the  death  of  a  human  being. 
Grosso  V.  Railroad  Co.,  60  N.  J.  Law,  317,  13 
Atl.  233;  Myers  v.  Holbom,  58  N.  J.  Law,  193, 
33  Atl.  380.  This  action  being  the  creature 
of  the  statute,  such  damages  only  can  be  as- 
sessed as  are  clearly  within  the  contemplation 
of  the  positive  law.  I^rd  Campbell's  aot  (9  & 
10  Vict  c.  93)  provides  for  an  action  by  the 
next  of  kin  in  case  of  death  caused  by  wrong- 
ful act  or  neglect  and  "that  in  every  such  ac- 
tion the  Jury  may  give  such  damages  as  they 
may  think  proportioned  to  the  Injury  result- 
ing from  such  death  to  the  parties,  respect- 
ively, for  whom  and  for  whose  benefit  such 
action  shall  be  brought"  The  interpretation 
of  this  statute  was  involved  In  the  case  of 
Dalton  V.  Railway  Co.,  4  C.  B.  (N.  S.)  298. 
That  action  was  brought  by  the  father,  as  ad- 
ministrator of  his  son,  who  had  been  l^lUed 
through  the  negligence  of  the  defendant  com- 
pany's servants.  The  court  unanimously  held 
that  the  Jury  might  find  that  the  father  had  a 
reasonable  expectation  of  pecuniary  benefit 
from  the  continuance  of  his  son's  life,  and  that 
damages  might  be  given  In  respect  of  that  ex- 
pectation being  disappointed,  and  the  proba- 
ble pecuniary  loss  thereby  occasioned.  But 
the  court  refused  to  allow  the  expenses  for  the 
funeral  and  mourning,  saying:  "The  subject- 
matter  of  the  statute  Is  compensation  for  In- 
Jury  by  reason  of  the  relative  not  being  alive; 
and  there  is  no  language  in  the  statute  refer- 
ring to  the  oost  of  the  ceremonial  of  respect 
paid  to  the  memory  of  the  deceased  In  his  fn- 
neral  or  in  putting  on  motimlng  for  his  loss." 
The  construction  put  upon  this  statute  by  the 
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BngUsh  conrts  Is  tbat  *'tlie  only  InJuiT  K8lll^ 
Ing  from  such  death"  which  the  court  can  no- 
tice Is  pecuilary  loss.  Blake  t.  Ballway  Go.» 
83  E.  O.  L.  93w  Our  statute  has  uniformly 
received  a  like  constructioD.  In  Pautanler  v. 
BaUroad  Co.,  24  N.  J.  Law.  151,  Chief  Justice 
Beasley,  In  dellTcrlng  the  opinion  of  the  court, 
8^  "that  the  pecnnlary  Injury  dedgnated  by 
the  statute  Is  nothing  more  than  a  deprivation 
of  a  reasonable  expectation  of  a  pecuniary  ad< 
Tantage  which  would  have  resulted  by  a  con- 
tinuance of  the  life  of  the  deceased,  and  It  Is 
upqn  this  prindple  that  our  statute  Is  to  be  ap- 
plied." Demsrest  t.  Little,  47  N.  3.  Iaw,  28, 
Is  to  the  same  effect  Undor  this  Intor^tar 
tlon  of  the  statute,  there  is  no  language  In  It 
which  refers  to  funeral  exiienses.  Such  dis- 
bursements are  not  Included  the  terms  "pe- 
cuniary advantage  which  would  have  resulted 
by  a  continuance  of  the  life  of  the  deceased." 
The  damages  recoverable  are  for  those  boae- 
fits  only  of  wUob  the  nett  of  kin  are  deprived 
by  the  decedents  not  living,  and  are  to  be 
distribute  among  the  widow  and  next  of  kin, 
to  t^ie  exduslon  of  creditors.  Kinney  v.  Bail- 
road  Go.,  84  N.  J.  Law.  274.  No  part  of  the 
sum  recovered  can  be  aii^ed  to  tbe  payment 
of  funeral  expenses.  The  estate  of  a  dece> 
dent  Is  liable  for  the  payment  of  his  ftmeral 
expenses,  and  they  cannot  properly  be  con- 
sidered to  constitute  a  deprivation  of  a  pe> 
eunlary  advantage  resulting  from  his  death  to 
the  next  of  kin.  Death  must  Inevitably  occur 
to  all,  and,  when  it  Is  occasioned  by  the 
wront^ul  act  of  another,  tbe  necessity  for  the 
payment  of  funeral  charges  Is  not  thereby  cre- 
ated; the  time  for  payment  Is  merely  advan- 
ced. In  onr  opinion,  there  was  error  In  permit- 
ting  funovl  charges  to  be  Included  In  the  com- 
pountlon  awarded  to  tbe  next  of  kin,  and  the 
Judgment  below  should  therefore  be  reversed. 


(«L  N.  J.  U  It) 

MORRIS  V.  OCEAN  TP. 
(Supreme  Court  of  New  Jersey.    Nov.  12, 1887.) 
Btatdtm — LociL  Axn  Special  Aots— Township 

COLLBCTOR— COMPBNBATION. 

1.  The  act  entitled  "A  further  supplement  to 
an  act  entitled  *An  act  to  eatablish  a  system  of 
public  instruction,*  approved  March  27th,  1874," 
which  supplement  was  approved  April  6,  1878,  is 
invalid,  as  being  local  and  special  legislation  on 
matters  in  resoect  to  which  such  legislation  is 
prohibited  hy  the  constitution. 

2.  A  township  collector,  who  paid  over  all 
school  moneys,  to  which  a  sduxu  district  was 
entitled,  to  a  treasurer  appointed  under  the  act 
above  mentioned.  Is  not  entitled  to  a  percentage 
on  such  moneys,  as  moneys  "paid  out"  by  him, 
because  such  payment  is  not  vithio  the  meaning 
of  tlie  act  ptovwng  compensation  for  such  col- 
lector. 

(Syllabus  by  the  Court) 

Case  certified  from  circuit  conrt,  Ocean 
county;  before  Justice  Van  SyckeL 

Action  by  Cliarles  Morris  against  Ocean 
township,  in  the  county  of  Monmouth,  N.  J., 
to  recover  for  services  rendered  1^  plaintiff 
for  defendant  Heard  on  case  certified  hi 
the  circuit  court 


Upon  the  trial  of  the  case  before  the  cir- 
cuit conrt  without  a  Jury,  tbe  following  tacts 
were  agreed  to:  "^)  It  la  admitted:  Tbat 
the  defendant  is  a  municipal  corporation,  and 
that  Charles  Mwrls,  the  idalntUf,  was  Ibe 
duly  dected  and  qualified  collector  of  taxes 
tar  Ocean  townshljN  In  the  coun^  of  BIih^ 
month  and  state  of  New  Jers^,  from  March, 
1885,  until  March,  1891.  That  Matthias 
Woolley  was  appointed  and  qualified  treasurer 
of  school  district  No.  86,  located  In  said  town- 
ship, from  March,  1887,  until  8^temb«r  1, 
1893,  under  an  act  entitled  *A  tnrtho-  sup- 
plement to  an  act  entitled  "An  net  to  estab- 
lish a  system  of  public  Instmction," '  etc., 
proved  April  6,  1878,  which  act  applies  to 
school  district  No.  85,  ofraesald,  «d&  is  bind- 
ing on  all  parties  hereto,  if  the  same  is  con- 
stitutional. See  Pamph.  Laws  1878,  p.  413. 
(2)  In  tbe  year  1886  s^  Morris  made  a  rer^ 
bol  dalm  and  demand  b^we  the  township 
committee  for  one  and  one-half  pet  cmt  of 
the  school  moneys  collected  by  him  in  said 
year,  which  said  claim  was  referred  to  conn- 
ed, and,  by  sold  counsel's  advice,  payment 
thereof  waa  refused  by  sold  committee;  and 
thereupon  said  Morris  afterwards  uNresented 
a  bill  for  three^narters  of  one  per  cmt  <tf 
the  school  mon^  collected  by  him  in  sold 
year,  1886,  and  a  like  bill  for  three-quarters 
of  one  pet  cent  In  the  other  years  men- 
tioned in  the  dedaratiim.  That  said  Mat- 
thias Wo(^^  presmted  a  bill  to  defendant 
for  three-quarters  of  one  per  cent  of  the 
school  mraeys  disbursed  by  blm  as  treasurer 
in  the  years  aforesaid,  and  tbe  towoship  com- 
mittee, acting  for  and  on  behalf  of  tbe  de- 
fmdant  paid  said  claims  to  the  respecUve 
parUes  as  th^  became  due  In  each  year.  (3) 
That  the  fees  and  commissions  which  the 
plaintiff  now  demands  were  paid  by  the  de- 
fendant to  Matthias  WooUey  at  the  end  ot 
each  fiscal  year  for  disbursing  said  school 
mou^s  as  treasure  ot  the  said  board  of  ed- 
ucation; such  payments  being  made  with  the 
knowledge  of  said  Charles  Morris.  The 
moneys  disbursed  by  said  Matthias  Woolley 
were  voluntarily  paid  to  hhn  direct  said 
Charles  Morris,  while  acting  as  collector  of 
said  township.  (4)  That  tbe  payment  of  all 
school  mmeys  by  Charles  Morris  to  Matthias 
Woolley  were  made  without  any  wders  from 
the  district  clerk  or  tbe  bo{u^  of  education, 
and  were  In  lar^  sums,  varying  In  amounts 
from  five  hundred  to  four  thousand  dollars, 
over  which  defendant  had  no  control,  and 
that  said  Matthias  Woolley,  as  treasurer  of 
the  board  of  education  aforesaid,  disbursed 
said  school  moneys  In  detail  for  teachers'  sal- 
aries, school  Improvements,  fuel,  and  other 
lawful  purposes,  upon  the  written  orders  of 
the  district  clerk  of  said  school  board,  duly 
signed,  etc.,  speclfyhig  the  object  for  which 
they  were  given.  That  the  said  Matthias 
Woolley  was  during  all  the  time  covered  t^ 
the  claim  of  plaintiff  a  duly-elected  member 
of  the  board  of  education  of  school  district 
No.  86.    <5)  The  law  <a  1878  having  been  de* 
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clared  onconstltutioDaJ.  by  Judge  Magle  In 
the  Somerset  circuit  court,  this  action  1b 
brought  to  recover  three-quarters  of  one  per 
cent  for  dlBbursli^  said  school .  moneys  in 
the  years  mentioned  In  plaintiff's  declaratldn; 
the  plaintiff  Insistins  that  said  three-auarters 
of  one  per  cent  heretofore  paid  to  Matthias 
Woolley  as  aforesaid  should  have  been  paid 
to  aald  plaintiff,  as  bis  fee  fixed  by  law.  C. 
Swing  Patterson,  Attorney  of  Plaintiff.  John 
W.  Slocamb.  Attorney  for  Defendant." 

The  following  questions  were  thereu[>on 
certUted:  "(l)  Whether  the  act  entlUed  'A 
further  supplement  to  an  act  «itltled,  "An 
act  to  establish  a  system  of  •  public  Insttnc- 
tlon,"  *  ai^roved  April  5, 1878,  is  constltutionaL 
Laws  1878,  p.  413.  (2)  Whether  the  statute 
which  limits'  the  time  within  which  certain 
actions  should  be  brought  to  the  period  of  six 
years  from  the  time  action  accmes  Is  ap- 
plicable to  plaintiff's  demand.  <3)  Whether 
the  said  Charles  Morris  dlsbuzsed  any  school 
moneys  (within  the  meaning  of  the  statute) 
during  bis  term  of  office;  and  Is  he  entitled 
to  any  compensation  for  simply  paying  said 
school  moneys  to  the  treasurer  of  the  school 
board?  (4)  If  the  act  of  1878  U  unconsti- 
tutional, was  not  Matthias  Woolley  neverthe- 
less the  de  facto  disbursing  officer  of  the 
school  moneys  of  the  said  scho<^  district? 
And,  the  identical  fees  and  commissions  for 
which  this  suit  is  brought  having  been  paid 
by  defendant  to  Matthias  Woolley  at  the  time 
and  in  the  manner  set  forth  tn  the  statement 
of  facts  agreed  upon,  can  the  plaintiff  main- 
tain his  action  agilnst  the  defendant  a  mu- 
nicipal corporation?  (C)  Is  not  the  plaintiff 
estopped  from  maintaining  his  action  against 
the  defendant  reason  of  his  having  recog- 
nized Matthias  Woolley  as  the  disbursing  offi- 
ce of  the  school  moneys  of  said  district  and 
voluntarily  turning  over  all  of  said  school 
moneys  to  him?" 

Argued  June  term,  1897,  before  MAQIE,  0. 
J.,  and  DEPUS;  VAN  STOKEL,  and  GDM- 
MERE,  JJ. 

O.  Bwing  Patterson  and  Aaron  B.  Johnston, 
for  pbUntlff.  John  W.  Slocumb.  for  defend* 
ant 

MAGIE,  J.  (after  stating  the  facts).  In  re- 
gard to  the  first  question  referred  to  ns,  we 
are  of  ppinlon  that  the  act  therein  mentioned 
Is  lacking  In  vali^ty,  becanse  It  is  a  local  and 
special  law  upon  matters  about  which  snch 
I^slatlon  Is  [woblUted  by  the  constitution. 

The  second  question  must  be  answered  in 
ttte  negative.  Cowenhoven  v.  Freeholders, 
44  N.  J.  Law.  232. 

In  respect  to  the/  tUrd  rjuestlcm,  we  tfatnlc 
that  Morris,  the  township  collector.  In  pay. 
Ing  over  all  school  moneys  to  WooUey,  acting 
as  a  treasurer  of  a  school  district  under  the 
legislation  above  declared  Invalid,  did  not 
"pay  out"  that  money,  within  the  meaning  of 
the  law^vlng  to  a  collector  three-fourths  of  1 
per  cent  upon  all  school  moneys  received  and 
paid  ont  by  him.   In  Demarest  v.  New  Bar- 


badoes  Tp.,  40  N.  J.  Law,  604,  the  court  of  er- 
lors  spproved  a  construction  of  this  law 
which  allowed  to  a  collector  his  percentage 
on  all  school  moneys  received,  and  also  on  all 
school  mtmeys  paid  out  except  on  such 
moneys  received  by  him  from  his  predecessor 
In  office,  and  on  such  moneys  paid  over  by 
him  to  his  successor  in  office.  His  percent- 
age on  moneys  paid  out  was  limited  to  such 
moneys  as  he  paid  out  on  the  order  of  the 
district  clerks.  A  like  construction  excludes 
Morris*  claim  for  percoitage  on  the  school 
moneys  paid  over  to  Woolley.  As  these  an- 
swers dispose  of  the  case,  It  Is  not  deemed 
necessary  to  respond  to  the  o&er  qoestlons. 


(aa  K.  J.  u  MS) 

8TATB  (HUMPHREYS  et  al.,  ProsecntonO  t. 
UAYOB,  ETC,  OP  OITT  OF 
BAYONNB. 
(Supreme  Court  of  New  Jersey.    Nov.  22, 1897.) 

MUKICIPAI-  COKPORATIONB— OpBNISO  AND  WlDXN- 
IKQ  STREBT8— MlF8  BY  ClTT  SURVBTOR— 
ASSBBSKSNT  O?  BBUBftTB. 

1.  The  flfty-eigfath  sectloD  of  the  charter  of  the 
dt7  of  Bayonne  iirovides  that  when  an  ordinance 
for  the  opening,  extending,  or  widening  of  any 
street  or  avenue  la  introduced  into  the  ocnrd  of 
couQcilmen,  it  shall,  before  its  passage,  "be  re- 
ferred to  the  commissioners  of  assessment  and  a 
city  surveyor  not  interested  In  such  improvanent, 
who  shall  thereupon  make  a  map  of  such  improve- 
ment showing  the  real  estate  to  be  taken  there- 
for, and  all  the  propert^r  wbidi  in  the  Judgment 
of  said  comraisslooers  will  be  benefited  thereby." 
BHd,  that  this  provision  does  not  prcAibit  flie  city 
surveyor  from  preparing  such  maps  and  doing 
such  surveying  and  en^eerlng  work  as  m&y  be 
necessary  to  enable  the  commissioners  of  assess- 
ment to  make  their  final  assessment  of  benefits 
for  a  street  improvement  further,  that 
the  provision  referred  to  applies  only  in  those 
cases  in  which  the  improvement  for  which  the 
assessment  Is  made  consists  tn  the  opening,  ex- 
tending, or  widening  of  a  street  and  not  other- 
wise. 

2.  An  assessment  for  benefits  will  not  be  dis- 
turbed  on  account  of  the  failure  of  the  commis- 
sioners to  assess  all  the  property  benefited  by 
the  improvement  unless  it  is  made  to  appear 
that  such  failure  has  operated  to  injure  the  party 
complaining  thereof,  by  imposing  on  bis  lands  on 
assessment  greater  than  they  would  otherwise 
have  been  caAed  upon  to  bear. 

(Syllabus  by  die  Court) 

Certiorari  by  the  state,  on  the  prosecution  of 
Solon  Humphreys  and  others,  against  the  may- 
or and  council  of  the  city  of  Bayonne,  to  review 
the  action  of  defendant  In  assessing  property 
toe  a  street  Improvement  The  court  set  aside 
the  final  assessment  on  the  application  of  the 
prosecutors,  and  appointed  commissioners  to 
make  a  new  assessment,  and  said  commtesion- 
ers  ffied  their  report  Heard  on  rule  to  show 
cause  why  their  assessment  of  b^efits  should 
iiot  be  confirmed.    Assessment  confirmed. 

Argued  February  term,  1897,  befrae  GARRI- 
SON and  GUMMERE.  JJ. 

Van  Busklrk  &  I^irker,  fw  prusecntors. 
Thomas  F.  Noonan,  Jr.,  for  defendsr^s: 

GUMMERE,  J.  The  final  assessment  In  the 
matter  of  the  improvement  of  East  Twenty- 
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Second  street.  In  the  city  of  Bajoime,  liaTing 
been  set  aside  by  this  court  on  the  appIlcatlMi 
of  the  prosecutors,  and  oommlsslonera  having 
been  appointed  by  this  court  to  make  a  new 
assessment  of  the  costs  and  expenses  of  said 
hnproTement,  and  Uie  said  commissioners  hav- 
ing made  a  new  assessment  In  pursuance  of  the 
order  (tf  this  court,  and  having  flied  their  re- 
port thereof,  application  Is  now  made  for  an 
order  confirming  the  same.  The  pr<Hecutots  re- 
sist the  application  to  confirm  the  new  esess- 
ment  on  seteral  grounds. 

The  first  ground  Is  that  the  commissioners 
appointed  one  Emmett  Smith,  who  was  the  city 
suTTcyor,  to  prepare  the  necessary  maps,  and 
do  the  engineering  and  surreying  work  required 
by  them,  In  violation  at  the  provisions  at  the 
dty  charter.  In  support  of  this  obJecUon  the 
prosecutors  ajpeal  to  section  58  of  the  char- 
ter, wliich  provides  that  when  an  ordinance  for 
the  opening,  ezt^dlng,  or  widening  of  any 
street  or  avenue  is  Introduced  Into  the  board  of 
coundlmen.  it  shall,  before  its  passage,  "be 
referred  to  the  ccHnmlssIonerB  of  assessment, 
and  a  dty  anrveyor,  not  Interested  In  such  Im- 
provement, who  shall  theretiptHi  make  a  map 
of  such  improvement  showing  the  real  estate 
to  be  taken  therefor,  and  all  the  property  which 
In  the  Judgment  of  said  commissioners  will  be 
benefited  tiiereby,  designating  each  lot  and  par- 
cel on  said  map  1^  number,"  etc;  It  Is  a  suffi- 
cient answer  to  this  contention  of  the  prosecu- 
tors  to  say  that  the  assessment  made  by  the 
commissioners  In  this  case  was  neither  tm  the 
opening,  the  extending,  nor  the  widening  of 
Bast  Twenty-Second  stnet,  but  for  the  im- 
provement  thereof  in  other  itfhys,  and  that  the 
making  of  Improvonents  of  the  character  of 
those  for  which  this  assessment  Is  made  Is  regu- 
lated by  the  sixty-second  .and  sixty-third  sec* 
tlons  of  the  charter,  and  not  by  the  fifty-eighth 
Mction  thereof,  whidi  consequently  has  no 
plication  to  the  matter  before  us.  But,  even 
if  It  were  otherwise,  It  Is  manifest,  from  a  read- 
ing of  the  sectlixi,  that  It  only  prohibits  a  dty 
surveyor,  who  Is  Interested  In  a  proposed  im- 
provement,  from  acting  In  mattera  connected 
wIUi  tbe  preliminary  assessment,  and  does  not 
iwevent  him  from  rendering  to  the  commls- 
Bion»8  appointed  to  make  the  final  assess- 
ment snch  services  as  they  ml^t  require  of 
hhn. 

It  Is  further  objected  by  the  prosecutors  that 
the  .issessment  put  upon  their  lands  Is  in  ex- 
cess of  the  benefits  received  by  the  improve- 
nient.  It  is  enough,  on  this  point,  to  say  that 
the  proofs  ofTered  by  the  prosecutors  In  sup- 
port of  this  contention  are  not  of  such  a  char- 
acter as  to  Justify  this  court  In  refuslog  to  con- 
firm the  assessment  There  Is  nothing  which 
suggests  that  the  commissioners,  In  making 
their  assessment,  have  disregarded  any  rule  of 
law,  or  been  Influenced  by  prejudice.  An  as- 
sessment will  not  be  set  aside  because  the  com- 
missioners might  reasonably  have  reached  a 
conclusion  different  trova  that  at  which  they  ar- 
rived. It  must  be  made  to  appear  aifirmatlvely 
that  their  conclusion  is  erroneous.    It  Is  theUr 


judgment  of  the  amount  to  which  property  has 
been  benefited,  and  not  that  of  third  pmsons 
who  are  called  as  witnesses,  which  is  control- 
ling; and,  in  order  to  warrant  this  court  in 
Interfering  with  their  action,  It  must  appear,  as 
was  said  In  Hegeman  v.  Cl^  of  Passaic,  51  N. 
J.  lAw,  100, 16  Atl.  63,  "that  some  rule  of  law 
has  been  vlcdated,  or  that  the  assessments  are 
BO  excessive  or  unreasonable  that  some  rule  of 
law  must  have  been  dlar^rded,  through  in%J- 
udlce  or  misjudgment  It  most  be  shown  clear- 
ly that  some  injustice  has  been  draie  before  an 
assessment  will  be  set  aside  on  the  facts." 

The  only  oQxx  ground  i^wn  which  the  prose- 
cutors se^  to  contest  the  confirmation  of  this 
assessment  Is  that  the  commissioners  did  not  as- 
sess all  the  lands  whldi  have  been  benefited  by 
the  Improvem^  But  it  Is  setQed  In  this  court 
that  an  objection  of  this  kind  wlU  not  be  sus- 
tained unless  it  Is  made  to  appear  that  the  fofi- 
nre  of  the  commiBd<maB  to  assess  all  ptap- 
erty  benefited  has  operated  to  Injure  the  prose- 
cutor, hy  Imposing  ca  his  lands  more  than  a 
IHx>per  assessment.  Blgfater  t.  City  ot  Newai^ 
40  N.  J.  lAw,  104, 109;  Davis  T.  aty  of  New- 
ark. S4  N.  J.  Law,  145, 147.  23  AA.  27a  In  the 
present  case,  as  has  already  been  stated,  the 
evidmce  falls  to  show  Out  the  assessment 
I^ced  upon  the  property  of  the  prosecutors  Is 
In  exeeaa  of  the  bmeflts  received  frcnn  the  tan- 
provement  But,  even  If  the  contrary  bad  ap- 
peared, it  woukl  have  been  too  late,  after  the 
final  assessment  had  been  made,  to  have  taken 
advantage  «C  tiie  ecror.  The  diarto'  of  Bey- 
onne  (sectkm  02)  provide  that,  where  an  tan- 
iwovem^  such  as  Is  In-rolved  In  this  case  is 
ftbout  to  be  made,  the  cbmmissi<Hier8  of  assess- 
ment shall  first  "cause  a  survey  end  prelimi- 
Dary  map  to  be  made  of  said  Improvement,  dis- 
tinguishing each  lot  or  parcel  by  numbers  on 
said  map,  and  they  shall  estimate  the  whole  cost 
of  said  Im^vement  according  to  the  best  of 
theU:  Judgment,  and  shall  assess  such  estimated 
cost  iq)on  the  lalids  and  real  ^tate  benefited  in 
proportion  to  the  b^efits  received,  and  report 
the  names  of  the  owners  of  the  lots  or  parcels 
with  the  amounts  assessed  to  each,  and  file  said 
report  and  map  with  t£e  clerk  of  the  city  within 
twenty  days  thereafter."  By  the  same  sec- 
tion it  is  provided  that  the  clerk  shall  give  no- 
tice of  the  filing  of  the  map  and  report  In  the 
manner  therein  specified.  The  sixty-fourth  sec- 
tion of  the  charter  provides  "that  all  expenses 
and  cost  of  proceedings  for  such  Improvements, 
when  the  same  shall  be  completed  shall  be  as- 
sessed by  the  commissioners  of  assessments 
upon,  and  be  paid  by,  the  lands  and  real  estate 
benefited  by  the  Improvement,  in  proportion  to 
the  benefit  received  by  said  lands  and  real  es- 
tate." Pamph.  Laws  1872,  pp.  717.  719.  Evi- 
dently one  of  the  objects  to  be  attained  In  re- 
quiring a  preliminary  assessment  to  be  made, 
and  notice  thereof  to  be  given,  was  that  the 
owners  of  property  upon  which  the  assessment 
was  to  be  laid  might  be  apprised,  not  only  of 
the  probable  cost  to  them  of  the  Improvement 
but  also  be  afforded  an  opportunity  of  ascer- 
taining whether  in  fact  all  property  which 
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would  be  benefited  thereby  would  be  called 
upon  to  bear  its  proportion  of  the  expense 
tbereof;  so  that,  if  any  legal  objection  to  the 
extent  of  the  assessment  listed,  it  might  be 
taken  before  the  expense  of  making  the  Im- 
provemoit  had  been  incurred.  This,  tt  seems 
to  me.  Is  made  manifest  by  the  fact  that  both 
the  preliminary  and  final  assessments  are  to  be 
made  upon  the  same  property,  tIz.  "upon  the 
lands  and  real  estate  benefited  by  the  Improve- 
lEent."  The  charter  provision  being  that  the 
final  assessment  should  conform  to  the  prellmi- 
nary  one,  so  far  as  the  lands  to  be  embraced 
therein  are  concerned,  and  the  parties  inter- 
ested tho-ein  bavlxig  been  advised  by  the  pre- 
liminary assessment  of  the  lands  upon  wbit^ 
the  final  assessment  would  be  laid,  they  cannot 
sit  by,  after  receiving  such  notice,  and  permit 
the  Improvement  to  be  made,  and  then  take  ad- 
vantage of  the  error  of  the  commissioners  tn 
omitting  lands  which  have  been  benefited  there- 
by, and  which  should  tiierefore  have  been  in- 
cluded in  the  assessment  And  this  Is  equally 
true  whether  the  assessment  Is  made  by  the 
commissioners  of  assessment  created  by  the 
charter,  or  by  commissioners  a^^lnted  by  this 
court.  The  assessment  should  be  afiBrmed,  with 
costs  to  the  defendants. 


(61  N.  J.  I..  18) 

SHIELDS  V.  STATE. 
(Snprone  Court  of  New  Jersey.    Nov.  8,  1807.) 

OBnilirAX>]AW— AFPBAL— ABSBNOBOr  BxoBpnoKfl 

— ^Bftbot. 

In  the  course  of  a  trial  upon  an  indictment, 
the  court  excluded  certain  persons  from  the  court 
room.  The  action  of  the  court  was  objected  to, 
but  no  exception  was  talnn  thereto.  The  writ 
at  error  is  returned,  with  a  record  of  the  proceed- 
ings at  tlie  trial,  duly  certified,  under  the  pro- 
visions of  the  supplement  to  the  criminal  proce- 
dure act  approved  May  9,  1894  (1  Oen.  St.  p. 
1154,  170).  EOd  QuLt,  in  the  absence  of  an 
exception,  tms  court  cannot  consider  whether 
the  'action  of  the  court  deprived  plaintifF  in  error 
of  his  constitutional  right  to  a  public  trial,  but 
only  whether  it  appears  from  the  record  of  the 
proceedings  rebimed  that  he  suffered  numUest 
wrong  or  Injury  hy  such  action. 
(Syllabus  by  the  Court) 

Error  to  court  of  general  quarter  sessions, 
Warren  county;  Morrow,  Judge. 

William  F.  Shields  was  convicted  of  abor 
tlon,  and  brings  error.  Afi3rmed. 

The  judgment  returned  with  the  writ  of 
error  Is  a  judgment  of  conviction  upon  an 
indictment  charging  the  crime  of  abortion. 
The  proceedings  certified  by  the  trial  judge 
contain  the  following  statements:  "In  the 
progress  of  the  trial,  while  the  young  wom- 
an, Lizzie  Sliker,  was  on  the  stand,  giving 
her  testimony,  she  became  nervous  and  em- 
barrassed by  a  great  number  of  men, 
young  and  old,  gazing  upon  her.  She  seem- 
ed unable  to  proceed  with  ber  testimony  on 
that  account,  and  In  the  interests  of  justice, 
as  weli  as  of  morality  and  decency,  on  ac- 
count of  the  character  of  the  testimony,  and 
against   the   objection  of  the  defendant's 


counsel,  I  excluded  from  the  court  room  the 
general  public  having  no  connection  with  the 
case  on  either  side,  permitting  officers  of  the 
court  and  members  of  the  bar  to  remain. 
The  defendant  did  not  ask  that  any  particu- 
lar person  or  number  of  persona  should  re- 
main; the  objection  being  to  the  ezdoslon 
of  the  public  generally." 

Argued  June  term,  1897,  before  MAGIE.  G. 
J.,  and  DEPUE.  VAN  SYCKEL,  and  GtlM- 
MERSV  JJ> 

George  U.  Shlpman.  for  plaintiff  In  error. 
George  A.  Angle,  far  the  State. 

MAGIE,  a  J.  Tbe  act  of  the  trial  judge 
in  excluding  persons  from  the  court  room  in 
the  manner  shown  in  tbe  preceding  state- 
ment forms  tbe  sole  ground  of  complaint  be- 
fore us.  While  that  act  was  objected  to  bf 
plalntUt  In  error,  he  took  no  exception  to  It; 
and  tliat  the  judge  did  so  act  is  not  shown 
by  any  bill  of  exceptions,  but  only  by  a 
certificate  made  under  the  supplement  to  tbe 
criminal  procedure  act,  aroroved  May  9« 
1894  a  Oen.  St.  p.  1164,  pL  170),  returning  with ' 
the  writ  of  errOT  what  that  act  curiously 
calls  the  "record  of  the  proceedings  at  the 
trial"  It  is  obTlons,  therefore,  that  it  Is  Im- 
possible  to  review  tbe  order  complained  of, 
as  could  be  done  If  before  us  on^  a  bill  of  ex- 
ceptions, or  to  determine  whether  or  not  tbe 
trial  judge  lacked  power  to  make  such  an 
order.  All  that  the  court  can  do  upon  tbe 
j^ceedings  before  us  Is  to  determine  wheth- 
er or  not,  assuming  that  tbe  action  of  tbe 
trial  Judge  was  a  mattw  of  dlsCTetfon.  tbe 
plaintiff  in  error  aivmrs  to  have  suffered 
manifest  wrong  or  injury  thereby.  This 
leads  to  tbe  affirmance  <^  tbe  Judgment  be- 
low, for  there  is  nothing  to  Indicate  that  any 
wrong  or  injury  was  suffered  by  Mm  by  rea- 
son of  that  order. 

(SB  N.  J.  B.  806) 

OUMMINGS  et  al.  v.  JACKSON  et  al. 
(Court  of  Eirrors  and  Appeals  of  New  Jersey. 
Nov.  17,  1897.) 

Equitable  Mortoaoe— What  Coxstitutbb— Fki- 

ORITT  OF  Liens — Validity. 

1.  A  contract  In  writing  to  secure  a  debt  which 
Is  duly  specified  therein,  in  which  the  parties  ex- 
pressly declare  thei^  intention  to  create  a  lien, 
by  way  of  mortgage,  upon  certain  real  estate 
particularly  mentioned  and  described  in  the  writ- 
mg,  upon  the  failore  of  certain  conditions  fully 
set  forth  in  the  contract,  is  an  equitable  mort- 
gage, and,  upon  nonpayment  and  breach  of  the 
conditioDB,  may  be  foreclosed  in  the  ordinary 
way  in  a  court  of  equi^,  and  tbe  Interest  of 
the  mortgagors  in  the  luiai  so  pledged  sold  to  satr 
iaty  tbe  debt. 

2.  When  an  agreement  has  been  made  that  a 
mortgage  shall  be  subject  and  subordinate  to  a 
subsequent  lease  of  the  same  lands,  provided  and 
BO  long  as  certain  payments  mentioned  in  the 
agreement  are  made  on  the  mortgage,  a  failure 
to  make  such  payments  will  ipso  facto  restore  the 
priority  of  the  mortgage. 

8.  When  a  purchaser  of  lands  assumes  tbe  pay- 
ment of  a  mortgage  thereon,  and  deducts  the 
amount  of  the  same  from  the  consideration  paid, 
lie  Is  precluded  from  assailing  the  validity  of  the 
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mortgage  assumed,  or  dmyinc  Qmt  the  amooDt 
usamed  by  him,  and  withheld  from  the  purdiase 
vaoney.  Is  a  good  and  Bubaistins  lien  upon  the 
lands. 

(SrUabin  by  the  Conrt) 

Appeal  from  court  of  chancery. 

Action  by  James  Jackson  against  SyWan- 
ns  D.  Brown  and  Mary  Brown,  bis  wife,  and 
ethers,  to  foreclose  an  instroment  In  writ- 
ing given  to  secure  the  payment  of  money. 
From  the  decree  defendants  James  M,  Cum- 
mlngs,  Laura  M.  Booserelt,  and  Ira  D.  Gum- 
mli^  appeal.  Affirmed. 

Dickinson,  Thompson  &  McMaster,  for  ap- 
pellants.  William  Z.  Lewis,  for  respondents. 

NIXON,  J.  The  controversy  in  the  case 
under  review  grows  ont  of  the  foreclosure  of 
an  Instrument  in  writing,  made  on  the  14th 
day  of  August,  18S2,  between  Sylvanus  D. 
Brown,  and  Mary  Brown,  his  wife,  and 
James  Jackson,  the  respondent,  in  order  to 
secure  to  Jackson  the  payment  of  $1,900  on 
the  1st  day  of  August,  1883,  and  not  sooner, 
unless  the  parties  should  elect  to  sooner  re- 
pay the  same,  which  writing  was  duly  ac- 
knowledged and  recorded.  For  the  pay- 
ment of  this  sum,  the  said  ihstrument 
pledged  19  shares  of  stock  in  the  Lay  ton 
Iron  Company.the  rents, royalties. proats,and 
Increase  derived  1^  Mary  Brown  by  virtue 
of  certain  leases  of  mining  properties,  known 
as  the  "PelUngton  Mine"  and  the  '3rovni 
Mine,"  then  held  under  leases  by  the  Mid- 
vale  Ore  Company,  the  right,  title,  and  Inter- 
est of  Sylvanus  D.  Brown  In  a  certain  agree- 
ment then  made,  and  afterwards  to  be  for- 
mally executed,  with  one  John  Hnyler,  and 
finally  stipulated  and  provided  "that  in  case 
the  Mldvale  Ore  Company  should  surrender 
up  the  aforesaid  lease  of  the  said  Brown 
Mine,  or  either  portion  thereof,  or  the  same 
should  become  forfeited  In  any  manner,  the 
said  instrumerit  providing  both  for  surren- 
der and  forfeiture,  then  the  transfer,  assign- 
ment, and  conveyance  hereinbefore  made  of 
the  rents,  royalties,  profits,  etc.,  arising  out 
of  said  lease,  as  collateral  security  for  the 
debt  hereinbefore  mentioned,  shall  be  deem- 
ed to  operate  upon  the  real  estate  compos- 
ing  the  said  tract,  known  as  the  'Brown 
Mine,*  and  being  the  subject-matter  of  the 
said  lease,  and  this  conveyance  shall  be  held 
and  construed  to  be  a  Hen  by  way  of  mort- 
gage upon  the  said  real  estate,  as  and  for 
the  said  collateral  security,  subject  to  all 
the  condltious  and  limitations  herein  contain- 
ed. In  so  far  as  they  may  be  applicable;  the 
said  two  parcels  of  real  estate  being  particu- 
larly bounded  and  described  as  follows,  viz.: 
[Description  of  lands.]"  No  note  or  bond 
was  given  with  this  Instrument.  On  March 
12,  1886,  Sylvanus  D.  Brown  and  ^lary 
Brown,  his  wife,  executed  a  mortgage  on  the 
same  premises  in  question  and  other  proper- 
ty, to  James  Jackson,  Charles  Du  Pont 
Breck,  and  George  Fisher,  to  secure  the  pay- 
ment of  f 10,000,  which  was  afterwards  as- 


signed to  Breck,  In  trust  for  himself  Jack- 
son, and  Fisher.  On  March  14,  1891,  Maty 
Brown  and  her  husband  made  a  lease  of  all 
the  Iron  ores  and  metals  and  mineral  sub- 
stances In  or  upon  the  lands  In  question,  t* 
A.  O.  N.  Vermllya,  reserving  an  annual  rent 
therefor  of  $2,500,  and  providing  for  the 
forfeiture  and  making  void  of  said  lease  on 
the  failin-e  to  pay  said  rent  On  the  same 
day  It  was  mutually  agreed  by  the  Browns, 
Yermllya,  Jackson,  and  Breck  that  the  rent 
reserved  In  said  lease  should  be  paid  to 
Jackson  until  the  "mortgages"  given  by  the 
Browns  to  Jackson,  and  to  Jackson,  Breck, 
and  Fisher,  should  be  paid,  and  that  the 
mortgages  should  be  subordinate  to  the  lease 
to  Vermllya,  "so  long  as  the  conditions  and 
covenants  of  said  conveyances  are  kept  and 
performed  by  said  Vermllya,  his  heirs,  as- 
signs, or  legal  representatives."  On  March 
17, 1891,  Vermllya  and  wife  executed  a  mort- 
gage of  his  Interest  to  all  the  ores,  metals, 
and  mineral  substances  In  or  upon  the  lands 
In  QuesUcm.  to  James  M.  Oummlngs,  to  se- 
cure the  sum  of  $25,000;  and  on  March  24. 
1801,  Vermllya  conveyed  all  his  Interestunder 
the  Brown  lease  to  the  Mldvale  Mining  Com- 
pany, subject  to  the  conditions  and  reserva- 
tions of  rent  contained  In  the  lease  from  the 
Browns.  On  November  14,  18^  Mary 
Brown  and  her  husband  conveyed  all  their 
right,  title,  and  Interest  In  the  Brown  Mine 
lands  to  James  M.  Cummlngs,  Caura  M. 
Boosevelt,  and  Ira  D.  Cunmiings,  the  appel- 
lants. 

The  bill  to  foreclose  the  aforesaid  Instru- 
ment was  filed  August  8,  1894.  and  all  the 
parties  Interested  were  made  defendants; 
and  the  case  was  heard  upon  the  bill,  the 
answer,  and  cross  bill  of  the  appellants,  and 
the  answer  and  cross  bill  of  the  fifldvale 
Mlnhig  Company,  and  the  respective  an- 
swers of  Breck  and  Mary  Brown,  and  the 
proofs;  the  bill  having  been  taken  as  con- 
fessed against  the  other  defendants.  The 
chancellor  decreed  that  the  Instrument  set 
forth  In  the  bill  of  complaint  Is  a  valid  and 
subsisting  Incumbrance  and  Hen,  by  way  of 
mortgage,  upon  the  estate,  rights,  and  ap- 
purtenances therein  described,  against  all 
the  defendants,  and  that  there  was  due  on 
the  date  of  the  decree  to  the  complainant 
James  Jackson  $3,S34,  for  principal  and  In- 
terest; that  the  mortgage  executed  by  Mary 
Brown  and  her  husband  to  pay  James  Jack- 
son, Charles  Du  Font  Breck,  and  George 
Fisher  to  secure  the  payment  of  $10,000  is 
also  a  valid  and  subsisting  lien  upon  the  es- 
tate, ores,  mining  rights,  etc.,  and  that  the 
sum  of  $8,738.25  found  due  thereon  la  enti- 
tled to  be  secondly  paid;  that  the  mortgage 
of  Allen  O.  N.  Vermllya  and  wife  to  James 
M.  Cummlngs,  on  which  the  sum  of  $33,617.- 
90  was  due.  la  entitled  to  be  thirdly  paid; 
that  "aU  the  estate,  rights,  title,  and  Inter- 
est which  the  said  Mary  Brown  and  Syl- 
vanus D.Brown  mortgaged  to  the  said  James 
Jackson  by  the  said  instrument,  bearing 
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dftte  of  tbe  14th  day  of  Angnat,  1682,  in  the 
tracts  of  land  described  therein,  be  aold  to 
raise  and  satiafy  the  eeveral  sums  of  mon- 
ey doe";  and  that  the  said  defendants,  and 
each  of  them,  stand  alMolutely  barred  and 
foreclosed  of  and  from  any  equity  of  re- 
demption In  the  said  mortgaged  premises, 
to  wit.  of.  In,  and  to  "all  the  estate,  ores, 
mining  rights,  title,  and  interest  which  the 
said  Mary  Brown  and  SylTanns  D.  Brown, 
her  husband,  mortgaged  to  the  said  James 
Jackson,  by  said  Instrument  bearing  date 
August  14,  1882,  when  sold  as  aforesaid,  by 
virtue  of  this  decree."  The  foregoing  are 
the  only  parts  of  tbe  decree  pertinent  to  the 
questions  raised  by  the  appeal.  From  each 
and  every  part  of  this  decree,  three  of  the 
defendants  (the  appellants)  appealed,  upon 
the  following  grounds:  (l)  That  the  instru- 
ment bearing  date  August  14,  1882,  is  not  a 
mortgage,  and  does  not  contain  words  and 
language  sufficient  to  convey  an  Interest  In 
real  estate;  (2)  that,  If  held  to  be  a  mort- 
gage upon  real  estate,  It  conveyed  only  an 
estate  for  the  life  of  the  mortgagors,  and  did 
not  convey  a  fee  therein;  (3)  that,  if  there 
was  anything  due  under  that  instrument 
which  could  be  held  to  be  a  lien  upon  the 
land,  It  was  a  much  smaller  amount  than 
that  nam^  In  the  decree,  and  that  some  of 
the  money  paid  to  Jackson  should  have  been 
credited  on  that  Inatrument;  (4)  that.  If  the 
Instrument  Is  not  a  mortgage  of  real  estate, 
no  interest  In  the  lands  described  can  be 
sold  under  it;  (5)  that.  If  the  instrument  la 
not  a  mortgage,  then  no  decree  can  be  made 
in  this  case  establishing  the  amount  due  up- 
on any  other  lien  on  the  premises:  ftnd  (6) 
that  no  counsel  fee  or  coats  for  searches 
should  have  been  allowed. 

It  will  be  perceived  tiiat  the  primary  ques- 
tion raised  by  the  appeal  Is  whether  the  In- 
strument foreclosed  Is  a  valid  and  subsist- 
ing Incumbrance  and  Hen,  by  way  of  mort- 
gage, ni>on  the  real  estate,  rights,  and  ap- 
purtenances described  therein,  and  the  an- 
swer to  It  will,  at  the  same  time,  dispose  of 
the  fourth  and  fifth  grounds  of  appeal. 
Counsel  for  the  appellants  have  founded 
their  argument  that  the  Instrument  upon 
which  this  suit  was  brought  Is  not  a  mort- 
gage, and  does  not  contain  words  autUclent 
to  create  a  Hen  upon  real  estate,  upon  the 
common~law  definition  and  construction  of  a 
"mortgage"  formerly  held  In  England  and  In 
some  of  the  earlier  decisions  In  this  state. 
uUt  the  later  and  now  almost  universally 
accepted  definition  of  a  mortgage  was  given 
by  Mr.  Justice  Depue  In  the  case  of  Wood- 
side  V.  Adams,  40  N.  J.  Law,  417,  422,  where 
.the  learned  judge  said:  "It  may  now  be 
con^dered  the  established  doctrine  of  the 
r-tiurts  of  this  state  that  a  mortgage  of  lands 
is  not  a  common-law  conveyance  with  a  con- 
dition, but  a  mere  security  for  the  mort- 
gage debt,  the  legal  estate  being  considered 
subsisting  in  the  mortgage  only  for  that  pur- 
pose."   Mr.  Justice  Story,  In  Flegg  t.  Mann, 


2  Snnin.  486,  538,  Fed.  Gas.  No.  4,847,  aald: 
"If  a  transaction  resolves  itself  Into  a  se- 
curity, whatever  may  be  «is  form,  and  what- 
ever name  the  parties  may  choose  to  give  11.. 
it  Is  in  equity  a  mortgage."  Another  dis- 
tinction In  mortgages  should  not  be  over- 
looked. We  refer  to  that  class  called  "equi- 
table mortgage."  Jones  on  Mortgages  {4th 
Ed.,  S  162)  says:  "It  has  been  noticed  that 
a  conveyance  accompanied  by  a  condition, 
contained  either  in  the  deed  Itself,  or  In  the 
separate  Instrument  executed  at  the  same 
time,  constitutes  a  legal  mortgage  at  common 
law.  In  addition  to  these  former  instru- 
ments, which  are  properly  entitled  to  the  des- 
ignation of  'mortgages,'  'deeds,'  and  'con- 
tracts,' which  are  wanting  In  one  or  both  of 
these  characteristics  of  a  common-law  mort- 
gage, are  often  used  parties  for  the  pur- 
pose of  pledging  real  property  or  some  Inter- 
est IB  It  as  security  for  a  debt  or  obligation, 
and  with  the  intention  that  they  shall  have 
effect  as  mortgages.  Equity  comes  to  the  aid 
of  parties  in  such  cases,  and  gives  effect  to 
their  Intentions.  Mortgages  of  this  kind  are 
called  'equitable  mortgages.'  There  are  many 
kinds  of  equitable  mortgages,  as  many  as 
there  are  varieties  of  ways  In  whldi  parties 
may  contract  for  security  by  pledging  some 
interest  la  lands.  Whatever  the  form  of 
the  contract  may  be,  If  It  is  Intended  thereby 
to  create  a  security,  It  is  an  equitable  mort- 
gage." This  definition  Is  peculiarly  apt 
when  applied  to  the  Instrument  upon  which 
this  suit  was  founded.  It  was  a  writing  ex- 
preraly  designed  by  the  parties  making  It  to 
secure  a  debt  by  pledging  real  property  in  the 
event  that  other  anticipated  source^  of  rev- 
enue mentioned  therein  failed  of  realization; 
and  tbe  two  tracts  of  real  estate  upon  which, 
in  the  language  of  the  Instrument,  "this  con- 
veyance shall  be  held  and  construed  as  a 
Uen,  by  way  of  mortgage,"  are  specifically 
designated  and  described  therein  at  length  by 
metes  and  bounds.  There  Is  no  ambiguity 
in  the  phraseology  of  tbe  instrument  from 
beginning  to  end.  It  specifies  the  debt  It  Is 
intended  to  secure,  and  that  Its  purpose  1» 
to  create  a  lien,  by  way  of  mortgage,  Is  clear- 
ly expressed,  and  the  lands  upon  which  It  is 
to  take  effect  are  particularly  described.  No 
requisite  of  an  equitable  mortgage  Is  lacking. 

We  do  not  find  in  the  record  any  issue 
framed  by  the  pleadings  or  raised  by  the 
proofs  to  which  the  second  ground  of  appeal 
is  applicable,  and  Its  discussion  Is  therefore 
not  necessary  to  the  disposition  of  the  case. 

The  validity  of  this  instrument  as  an  equi- 
table mortgage  being  sustained,  the  next 
question  is  whether  the  conditions  upon 
which  tlie  debt  secured  by  it  was  made  pay- 
able have  been  fulfilled  by  the  grantors,  and 
whether  payment  or  satisfaction,  in  whole  or 
in  imrt,  has  been  obtained  in  some  other 
way.  It  clearly  appears  by  the  proofs  that 
nothing  was  realized  from  the  other  securi- 
ties mentioned  in  the  Instrument.  The  19 
shares  of  the  Layton  Mine  Company  became 
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worthless,  and  the  property  of  the  company 
was  sold,  and  the  stockholder  lost  all.  The 
proposed  agreement  with  John  Hnyler  was 
never  consummated,  and  the  complainant  re- 
celTCd  nothing  from  the  PelUngton  Mine,  and 
the  lease  became  forfeited,  and  in  1888  the 
leases  of  the  Brown  Mine  were  also  forfeit- 
ed to  Mrs.  Brown,  and  thus  all  the  conditions 
existed  under  which  this  Instrument  was  in- 
tended to  operate  as  a  lien  by  way  of  mort- 
gage upon  the  real  estate  described  therein. 
The  agreement  made  by  the  complainant  and 
Breck  with  Vermllya,  that  his  lease  should 
be  paramount  to  the  mortgage  of  the  com- 
plainant and  the  Breck  mortgage,  was  only 
"provided  and  so  long  as  the  rents  or  royal- 
ties are  paid,  as  provided  in  said  lease,  by 
said  Allen  O.  N.  Vermllya,  aforesaid,  and  in 
said  agreement  of  even  date,  made  between 
said  Mary  Brown  and  Sylvanus  D.  Brown,  her 
husband,  said  Allen  Q.  N.  Yermllya.  and  the 
undersigned  [Jackson  and  Breck]."  It  was 
not  contended  or  proved  that  these  rents  or 
royalties  have  been  paiu  as  stipulated  In 
the  said  lease  and  agreement,  and  therefore 
they  cannot  operate  as  an  Impediment  to  the 
foreclosure  of  the  complainant's  mortage,  or 
affect  Its  priority. 

The  third  ground  of  appeal  Is  that  a  less 
amount  Is  due  upon  the  mortgage  than  that 
found  by  the  court  This  contention  is  based 
upon  an  alleged  misapplication  of  the  pay- 
ments made  to  the  complainant,  Jackson. 
There  Is  no  dispute  as  to  the  amount  paid, 
and  DO  claim  is  made  that  the  full  amount 
has  not  been  credited  In  the  schedule  of  ac- 
count annexed  to  the  chancellor's  decree,  and 
forming  part  thereof.  The  payments  were 
all  made  to  James  Jackson,  the  complainant, 
In  pursuance  of  the  provisions  of  the  agree- 
ment dated  March  14,  1891,  between  the 
Browns,  Vermilya,  the  complainant,  and 
Breck.  There  were  two  mortgages  recc^- 
nlzed  in  the  agreement, — one  to  the  com- 
plainant, for  fl,900;  and  one  to  the  com- 
plainant, Breck,  and  Fisher,  for  $10,000,— 
and  the  payments  were  to  be  applied  to  these 
until  they  should  be  paid  and  satisfied,  but 
nothing  whatever  was  said  in  the  writing  as 
to  which  should  be  paid  first  They  were  all 
applied  to  the  second  mortgage  by  Jaclcson. 
Both  Jackson  and  Breck  testify  that  It  was 
mutually  agreed  between  the  Browns  and 
tbemselves  that  these  rents  and  royalties 
should  all  be  applied  to  the  payment  of  the 
second  mortgage,  of  $10,000.  This  evidence 
Is  given  further  weight  by  the  fact  that 
while  the  payments  were  largely  In  excess  of 
the  amount  sufficient  to  pay  the  first  mort- 
gage, yet  no  request  or  demand  for  Its  sur- 
render and  cancellation  was  ever  made,  it 
does  not  therefore  appear  that  the  applica- 
tion of  these  payments  to  the  reduction  of 
the  second  mortgage  was  contrary  to  the 
mutual  understanding  of  the  parties  Inter- 
ested. But  in  tbe  absence  of  any  such  agree- 
ment, there  being  no  proof  or  contention  that 
any  directions  were  given  as  to  how  tbe  mon- 


should  be  api^ed,  the  payeOb  Jattecm* 
had  the  right  to  apply  It  to  elthw  of  the  two 
mortgage,  as  he  might  see  fit  Bird  v.  Da- 
vis. 14  N.  J.  Bq.  467. 

It  further  appears  that  the  appellants  were 
not  Ignorant  of  the  fact  that  all  of  these  pay- 
ments had  been  applied  on  the  seccnd  mort- 
gage. When,  on  the  14th  of  November,  18U3» 
the  deed  for  part  of  the  lands  described  in 
the  complainant's  mortgage  was  executed  by 
Mary  Brown  and  her  husband  to  the  appd- 
lants,  a  complete  schedule  of  the  amounts 
due  upon  each  of  the  mortgages  was  made 
out;  and  upon  it  all  the  several  payments 
and  their  application  to  the  reduction  of  the 
second  mortgage  are  set  forth,  and  it  forms 
one  of  the  exhibits  in  the  case.  No  question 
was  made  at  that  time  about  the  correctness 
of  this  statement  and  it  corresponds  In  all 
material  respects  with  the  schedule  which 
accompanies  and  forms  a  part  of  the  chan- 
cellor's decree,  excepting,  on  account  of 
dates,  the  difference  In  the  amount  of  ac- 
crued interest,  and  a  mistake  in  stating  the 
amount  of  complainant's  mortgage  to  be  $2,- 
000  Instead  of  $1,900,  as  In  the  decree,  which 
Inures  to  the  benefit  of  the  appellants. 

in  this  deed  from  tbe  Browns  to  the  appel- 
lants, the  following  words  appear:  "Sub- 
ject nevertheless,  to  two  several  mortgages, 
now  good  and  valid  liens  upon  the  above- 
described  premises;  the  first  of  said  mort- 
gages being  made  and  executed  by  the  par- 
ties hereto  of  the  first  part  to  James  Jack- 
son, to  secure  the  payment  of  two  thousand 
[$1,900]  dollars  and  Interest  dated  August 
14,  1882,  and  recorded  In  Passaic  county 
clerk's  ofl3ce  on  same  day.  In  Book  S,  2,  of 
Mortgages,  page  197;  and  the  other  of  said 
mortgages  being  made  and  executed  by  said 
parties  hereto  of  the  first  part  to  James 
Jackson  and  others,  to  secure  the  payment  of 
ten  '  thousand  dollars  and  Interest  dated 
March  12th,  1886,  and  recorded  In  said  coun- 
ty clerk's  office  on  Mar.  12tb,  1886,  in  Book 
B,  3,  of  Mortgages,  page  395;  the  a^regate 
amount  of  principal  and  Interest  due  and  un- 
paid on  said  mortgages  at  this  date  being 
nine  thousand  six  hundred  and  eighty-three 
dollars  and  seventy-fonr  cents,  which  the 
said  parties  of  the  second  part  hereby  as- 
sume, and  agree  to  pay,  as  recorded,  togeth- 
er with  the  Interest  to  grow  due  thereon,  as 
part  of  the  consideration  herelnatMve  ex- 
pressed, hereby  binding  themselves,  their  le- 
gal representatives  and  assigns,  therefor." 
Holding  the  above  words  to  mean  what  they 
clearly  import  would,  of  course,  prevent  the 
appellants  from  assailing  the  validity  of  the 
complainant's  mortgage,  or  denying  that  It 
was  at  the  time  of  the  pnrcbase  a  Hen  upon 
the  land,  the  amount  due  thereon  having 
been  deducted  from  the  consideration  paid, 
and  tbe  mortgage  designated  In  their  deed  as 
a  good  and  valid  Uen  upon  the  premises. 
From  these  disabilities  the  appellants  en- 
deavor to  escape,  by  insisting  tbat  the  words 
"as  recorded^"  in  the  assumption  clause  of 
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tae  deed,  r^te  to  certain  condltloiu  in  the 
morteage  and  i,n  the  lease  between  tbe 
Browns  and  YermllTa.  We  cannot  see  any 
force  In  the  contention  made,  or  any  special 
s^nlflcance  in  those  words  as  need  In  the 
deed.  They  may  be  viewed  as  merely  refer- 
ring to  the  fact  that  the  mortgages  were  of 
record.  They  axe,  In  that  sense,  superflu- 
ous, bat  nnnecessaiy  words  may  be  found  in 
almost  every  written  Instmment  But  grant- 
ing that  tbe  words  relate  to  conditions  In  the 
complainant's  mortgage,  or  In  the  lease  of  the 
Brown  Bfine  to  Vermllya,  It  cannot  alter  the 
situation.  We  have  already  stated  that  those 
conditions  were  not  fulfllled.  That  the  Mid- 
Tale  Ore  Company's  lease  became  forfeited  Is 
not  open  to  doubt;  and  whether  by  volun- 
tary surrender,  or  by  dispossession  proceed- 
ings, as  Jackson  testifies,  is  not  material,  as  the 
Instrument  provided  that,  If  It  shonld  become 
forfeited  In  any  manner,  the  lien  upon  the 
lands  should  attach.  The  agreement  to  subor- 
dinate the  mcartgages  of  tbe  complainant  and 
that  of  Breck  to  the  lease  made  to  Vermllya 
was  only  so  long  as  the  rents  or  royalties  were 
kept  paid.  These  payments  ceased  In  1S&3, 
almost  a  year  before  the  foreclosure  proceed- 
ings were  commenced.  We  find  nothing  to 
impair  the  legal  effect  of  the  assumption 
dause  in  the  deed  to  the  appellants. 

The  matters  referred  to  in  the  sixth  ground 
of  appeal  rested  wholly  In  the  dlscKtion  of 
tbe  coorL  Tbe  decree  should  be  afflnned. 


(66  N.  J.  B.  U6) 

HERVET  T.  HERVBT. 
(Court  of  Chancery  of  New  Jersey.  Not.  1* 
1897.) 

JOBisntcTioN — Suit  fok  Maintkitasce— Sbrtioi 

BT  PDBLICATION, 

1.  2  Gen.  St  p.  1273,  {  1,  proTides  that  tiie 
court  of  chancery  shall  hare  jurisdiction  of  all 
causes  for  divorce  and  of  alhnoDT  and  mainte- 
nance, provided  either  of  tbe  parties  shall  be  in- 
habitants of  the  state  at  the  time  of  ttie  In- 
Jary  complained  of,  or  when  the  marriage -bIuI] 
have  taken  place  within  the  state  at  the  time  of 
such  injury,  and  at  the  time  of  exhibiting  the 
bill.  Held,  that  a  suit  for  maintenance  involves 
the  marriage  status,  and  where  the  domicile  of 
both  parties  is  within  the  state,  and  defendant 
is  temnorarily  absent,  aud  has  no  place  of  abode 
witUn  the  state,  the  court  acquires  jurisdic- 
tion, upon  service  of  process  by  publication,  to 
pronounce  a  decree  for  payment  of  alimony  and 
Diaintenance  out  of  bis  property  within  the  state. 

2.  Defendant,  a  minor  residing  in  New  Jersey, 
entered  a  hospital  in  October.  1895,  where  he 
remained  till  the  following  April,  when  he  went 
to  his  father's  residence.  He  made  several  trips 
to  summer  resorts  in  and  oot  of  the  state,  and 
about  November  1,  1896,  returned  to  his  father's 
home,  and  entered  into  a  partnership  in  the  real- 
estate  basinesa.  On  November  28th  he  married 
complainant,  and  stated  to  the  minister  that  he 
resided  with  his  father.  Complainant  was  preg- 
nant at  tbe  time  of  the  marriage,  and  at  once 
requested  defendant  to  care  for  her.  He  failed 
to  do  80,  and  after  December  2d,  when  tbe  mar- 
riage was  published  in  the  newspapers,  ceased 
to  visit  his  wife.  He  dissolved  the  partnership, 
conveyed  his  property  to  his  father  and  part- 
ner, and  on  December  12th,  he  went  to  Wash- 
ington, where  he  stayed  a  few  days,  aud  sailed 


Decraiber  28d  for  Cuba,  where  he  travded  a 
few  weeks.  Ihence  he  went  to  the  City  of 
Mexico,  and  returned  to  New  York  In  February, 
1897.  Hdd,  that  at  the  time  the  bill  for  sup- 
port and  maintenance  was  filed,  on  December 
12,  1896,  the  legal  domicile  of  defendant  was  in 
New  Jersey. 

3,  Since  defendant  had  left  the  state  with  In* 
tent  to  remain  away  for  an  Indefinite  time,  his 
father's  residence  was  not  his  actual  place  of 
abode,  and  service  of  the  8Ubpa?n8  could  not  be 
made  by  leaving  it  at  such  residence. 

4.  Leave  to  enter  a  special  appearance  in  such 
case  should  not  be  granted,  except  on  condition 
that  defendant  stipulate  to  submit  to  the  juris- 
diction wiOiout  farther  process  If  the  question  of 
jurisdiction  be  decided  against  him. 

BlU  for  8ujn?ort  and  miUntaiance  by  Bra 

May  Herrey  against  Ijee  A.  Hervey. 

J.  E.  Howell,  for  plaintiff.   Chandler  W. 

Rlker,  for  defendant 

BMERT,  V.  O.  This  Is  a  bill  for  support 
and  maintenance,  under  the  twentieth  sec- 
tion of  the  divorce  act  &  Gen.  St  p.  1270). 
Subpoena  was  Issued  against  the  defendant 
to  answer  the  bill,  and  has  been  duly  re- 
turned served,  and  an  order  for  alimony  pen- 
dente lite  and  counsel  fees  has  aiso  been 
made.  Application  by  petition  Is  now  made 
by  the  defendant  (by  virtue  of  special  ap- 
pearance and  leave  for  that  purpose)  to  set 
aside  the  service  of  the  subpoena,  the  order 
for  alimony,  and  all  other  orders  in  the  cause. 
The  reason  alleged  In  tbe  petition  Is  that  At 
the  time  of  the  service  of  tbe  subpoena  and 
notices  of  the  application  for  alimony  tbe  de- 
fendant bad  no  actual  or  legal  residence  In 
tbe  state  of  New  Jersey;  that  the  subpoena 
and  notices  were  served  after  tbe  12th  of  De- 
cember, 1896,  leaving  copies  at  the  resi- 
dence of  defendant's  father,  In  the  city  of 
Newark;  that  on  that  date  defendant  "left 
the  city  of  Newarl£,  with  the  Intention  of  be- 
ing absent  for  some  years  and  engaging  dse- 
where  In  business";  and  that  he  had  previ- 
ously, on  account  of  tbe  state  of  his  health, 
closed  out  his  business  interests  in  Newark, 
with  the  mtentlon  of  leaving  the  city  and  es- 
tablishing his  residence  permanently  in  Mex- 
ico, or  some  other  climate  more  suited  to- 
hls  health.  He  claims  that  since  tbe  12th 
day  of  December,  1806,  when  he  actually  left 
the  city  of  Newark,  he  has  not  had  an  actual 
or  legal  residence  in  the  city  of  Newark  or 
state  of  New  Jersey.  As  to  his  residence  in 
New  Jersey,  up  to  the  12th  of  December, 
1896,  tbe  defendant  alleges  that  on  October 
28,  1895,  and  previously  thereto,  he  resided 
In  Newark,  on  Riverside  avenue,  and  not  at 
his  father's  residence  (128  Montclair  avenue); 
that  from  that  date  he  was  In  a  hospital  un- 
til April,  1896,  when  he  was  taken  to  his 
fath^'s  residence  to  be  cared  for  during  con- 
valescence, and  left  there  about  July  1,  18i>fl» 
to  travel,  until  the  latter  part  of  August 
1896,  when  he  again  visited  bis  father,— ex- 
pecting, however,  that  his  visit  would  not 
extend  beyond  tbe  beginning  of  cold  weather, 
when  It  would  be  necessary  for  him,  on  ac- 
count of  bis  health,  to  go  to  a  southern  dl- 
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mate.  As  one  of  tiie  qnesthHU  to  be  de- 
cided upon  this  appUcatloD  biT(4ve^  In  my 
Judgment,  jurisdiction  of  tbe  court  to  make 
the  order  In  question,  and  this  depends  to 
some  extent  upon  the  status  of  the  record 
and  proceedings  In  the  cause,  a  statement  ot 
these  In  some  detail  Is  necessary: 

The  bni  was  filed  on  December  16,  1896. 
Subpoena  thereon  was  Issued  December  90, 
1896,  retumaUe  January  13.  1897,  and  was 
duly  returned  the  sberltr  of  Essex  county, 
"Serred,"  on  December  31,  1896.  On  the 
day  of  filing  the  bill,  notice  of  an  application 
for  alimony  pendente  lite  and  counsel  fees 
was  served  hy.  leaving  copies  of  the  bill  and 
affidavits  and  notice  at  the  reddence  of 
defmdant's  fiither,  Danld  E.  Herv^,  In- 
Newark.  Th&  affidavit  of  service  stated  thA 
these  were  served  on  the  defendant  "by  liv- 
ing the  same  at  hla  residence,  with  a  mem- 
bw  of  his  famUy  over  the  age  of  14  years,  on 
the  16th  day  of  December."  On  the  ds^  for 
which  notloe  was  given  the  defendant  did 
not  appear,  and  It  being  suggested  to  the 
cbancdlOT  (by  whom  does  not  appear)  that 
the  defendant  had  recently  left  bis  last  place 
€i  reiridence  for  partti  unknown,  an  order 
was  on  that  day  (December  21,  189^  made 
by  the  chancellor  redling  the  pxoot  of  serv- 
ice of  notice  of  the  apidication  for  taapvcary 
alimony  nptm  the  defendant  "t^  leaving  the 
same  at  his  last  known  place  of  residence," 
and  the  sn^Mtlon  to  the  court  "that  the  de- 
fendant has  recenfly  left  his  said  last  known 
place  at  residence  for  parts  unknown";  and 
the  order  then  rtferred  the  cause  to  me,  as 
vice  (diancdlor,  to  hear  the  same  and  advise 
a  decree.  It  was  further  ordered  that  the 
defendant  appesr  on  Tuesday,  December  20, 
1886,  to  show  cause  why  alimony  poidente 
lite  should  not  be  ordered.  No  q^lal  dlree- 
tkou  as  to  service  of  the  rader  wen  maAi. 
A  copy  of  tlds  order  was  served  on  Decem- 
ber 23d  by  leaving  It  at  the  residence  of  de- 
fendant's father;  the  affidavit  stating  that 
It  was  served  on  defendant  "t^-  leaving  the 
same  at  bis  residence."  On  the  return  day 
of  the  rule  the  defendant  did  not  a^ear; 
but  a  solicitor,  who  stated  that  he  did  not 
appear  for  the  defendant,  filed  (with  the 
consent  of  c<HnplaJnanf  s  s<^citor)  affidavits 
of  Daniel  E.  Hervey  and  Ella  Hervey,  defend- 
ant's father  and  mother,  stating,  among  oth- 
er things,  that  the  defendant  had  not  resided 
at  his  father's  residence  since  the  12th  day 
of  December,  1896,  and  that  on  that  day  he 
l^t  the  state.  The  father  further  states 
that  "he  Is  unable  to  locate  the  said  Lee  A. 
Hervey  so  as  to  communicate  with  him"; 
and  the  mother,  "that  she  did  not  know  of 
the  present  whereabouts  of  the  said  Lee  A. 
Hervey."  It  now  appears  that  as  a  mat- 
ter of  fact  the  defendant  on  or  about  De- 
cembM>  23,  1896,  sailed  for  Cuba,  and  both 
his  father  and  mother  knew  thta,  and  his 
father  took  down  his  trunk  to  the  steamer. 
The  affidavits  filed  on  the  return  day  by  tbe 
complainant,  as  to  the  manner  of  service  ot 


the  original  notice  ct  appUcatlim  allmoiig', 
showed  that  this  was  served  upon  defend- 
ant's mother  on  December  16th,  who  said 
that  the  defendant  lived  there,  that  he  was 
not  at  home,  and  that  she  did  not  know  when 
he  would  return,  and  that  she  took  the  pa- 
pers, asking  when  she  should  dellyer  them 
to  tbe  defendant  The  order  of  December 
21st  was  served  on  DecemtKr  23d,  at  the 
same  place,  attempting  to  ddlver  it  to  de- 
feddant's  father,  who  declined  to  take  It 
The  defendant  not  appearing- at  the  return 
day,  an  <H^r  was  made,  Deonuber  81,  1896, 
reciting  due  notice  of  motion  to  the  defend- 
ant Bjad  referring  Oie  application  to  a  taae- 
ter  to  report  as  to  the  amount  of  temporuy 
simony  uid  counsel  fees.  Tbe  master's 
snmmons  nnder  the  order  was  swved  on  the 
defendant  "by  leaving  at  his  residency"  and 
by  subpoena  ad  testificandum.  Defendants 
tather  and  othor  witnesses  vexe  examined 
as  to  bis  property.  The  master  reported  on 
January  14,  1897,  that  tbe  defendant  whs 
possessed  of  property,  or  had  property  held 
hi  trust  for  blm,  a  portion  of  which  was  ptd> 
ducUve  real  estate,  the  net  annual  rectipta 
of  which  was  estimated  at  $KSO,  and  that  an 
allowance  H  -week  for  temporary  aU- 
mony  and  $7S  counsel  fees  should  be  madA. 
On  January  18,  1807,  an  ordra*  for  alimony 
poidente  lite  at  $4  pa  week  txom  Decembn 
16,  1886,  tbe  date  of  AUng  the  bill,  and  foi 
VSO  counsel  fees,  was  made.  The  jurisdic- 
tion of  the  court  to  entertahi  the  suit  tSs 
maintenance  'was,  In  the  original  bill,  based 
on  the  fact  of  complainant's  residence  In  the 
state  at  the  time  ot  Hie  marriage,  Novembor 
29,  1806,  and  the  husband's  refusal  to  pro- 
vide for  her  support  or  to  lire  with  her  atter 
his  marriage;  and  It  was  also  alleged  in  the 
bill  that  her  husband  was  at  tbe  time  of  the 
marriage  engaged  In  tbe  real-estate  badness 
In  Newark,  and  that  be  was  possessed  of 
property,  real  and  personal,  worth  not  less 
than  $12,000.  But  no  spedficatkm  of  the 
property  was  made.  By  an  amendment  to 
the  bill  filed  January  21,  1897  (after  the  or- 
der fOT  alimony),  It  was  alleged  that  about 
the  time  of  the  marriage  the  defaidant 
owned  four  tracts  of  land  In  Newark  (speci- 
fying them),  and  also  a  note  of  f5,000  made 
by  a  traction  company,  and  due  In  March, 
1897,  and  that  he  had  transferred  all  his  real 
estate  and  personal  property  (including 
these)  to  his  father,  Danid  B.  Hervey,  and  to 
his  bnshiess  partner,  Charles  Boiler,  without 
consideration,  for  the  purpose  of  preventing 
complainant  from  obtaining  any  Interest 
therein,  or  from  being  compelled  to  support 
her  out  of  his  income  therefrom,  and,  fur- 
ther, that  her  husband  had  no  property  out- 
side of  tbe  state  of  New  Jersey,  and  that 
was  his  only  property,  so  far  as  complainant 
Icnew;  and  seizure  and  sequestration  of  this 
propoty  by  the  process  <^  the  court  for 
proper  providon  for  complainant,  was  pr^- 
ed.  On  January  20th  a  copy  of  the  decree 
for  temporary  alimony  was  served  at  the  re»< 
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Idence  of  defendBHtfe  father,  as  his  place  of 
residence.  On  January  29,  1807,  on  defend- 
ant's am^catlon,  and  the  cmni^alDant  not 
onMdng,  an  order  was  made  tor  leave  to  en- 
ter a  special  ^vearance  "to  Mj/tHy  to  set 
ulde  the  order  for  allnuMiy  pradente  lite, 
and  all  otb^r  ordm  In  the  cause.  becauBe  de- 
fendant bad  not  been  serred  with  any  no- 
tice, petition,  or  subpuena  In  said  causey  and 
of  applyli^  to  set  aside  all  record  or  serrlce 
thereof,  and  for  rut  othw  purpose  whatever." 
Tbte  OTder,  It  will  be  obawred,  did  not  reeeh 
to  the  setting  aside  of  the  service  of  sub- 
pflena,  bat  only  of  the  wder  for  alimony,  and 
other  orders;  and  the  order  Imposed  no  con- 
ditions upon  defendant  The  appearance 
entered  January  80,  1887,  followed  the  tenna 
of  the  order,  and  was  astedally  entered  "foe 
the  purpose  of  applying  to  set  aside  the  order 
fOT  alimony,  and  all  other  rules  and  ordors 
In  the  cause,  because  the  defendant  has  not 
been  swved  with  any  notice,  petition,  or  sub- 
poena In  the  cause,  and  ot  applying  to  set 
aside  all  record  of  serrfce  thereof,  and  for 
no  other  purpose  whatever." 

The  petition  now  coming  on  to  be  heard, 
and  which  was  filed  Februaiy  8th,  included, 
as  above  stated,  an  apidlcatton  to  set  aside 
the  service,  of  the  subpoena,  as  well  as  the 
order  tor  allm<my  and  other  orders  In  the 
cause;  and  upon  this  a  rule  to  show  cause 
why  the  same  should  not  be  set  aside  was 
granted,— both  parties  to  have  leave  to  take 
aflUlavlts  on  notice  to  be  read  <m  the  hear^ 
ing.  On  the  day  of  SUag  this  petition  by 
defendant  the  complainant  filed  another  peti- 
tion In  the  cause,  settii^r  ont  that  the  de- 
fMidaot  bad  not  paid  either  allmoiqr  or  coon- 
Ki  fees  as  ordwed  by  the  court,  and  that  the 
defendant  mm  the  ownw  and  bolder  of  two 
certain  mortgages  on  lands  In  Newark  (one 
given  by  Obarles  A.  Boiler,  December  4, 
1886,  for  97B0;  another  given  by  Samuel  to 
Um  cm  November  11,  1886,  for  <700).  and 
praying  for  a  reeetvec  to  take  charge  of  these 
mortgages  and  any  other  property  of  the 
defendant,  and  to  sequestrate  them  for  the 
payment  of  tbe  decree.  Upon  this  petition, 
and  on  notice  served  at  the  father's  resi- 
dence (stated  to  be  defendant's),  an  order 
was  made  redtlng.  the  two  applications  of 
complainant  and  dtfendant,  and  granting 
an  iDjnnetlon  restraining  pi^rment  of  the 
mortgages  to  the  defendant,  and  restraining 
defendant  f»m  receiving  p^ment,  which  tor 
Junetton  was  served  on  defendant  In  the 
same  manner  as  the  other  notices  and  orders. 
On  February  28d  a  farther  order  was  made, 
on  complainant's  sppUeatton,  directing  the 
defendant  to  show  cause  why  counsel  fee 
and  costs  should  not  be  paid  to  complainant 
on  the  defendant's  application  to  set  aside 
tiie  proceedings;  and  thto  order  was  directed 
to  be  served  on  JOkec  &  Blkw,  the  solicitors 
who  had  entered  a  limited  appearance. 
Service  of  a  copy  of  this  ordw  was  acknowl- 
edged hy  BOcxx  A  Biker;  not,  however,  de- 
scrlMng  tiiemselves  as  scdldtors  of  the  de- 
8SA.-49 


fendant,  or  as  acting  In  any  other  capacUy 
tor  him.  In  lieu  of  alBdavits,  the  hearing 
took  place  orally  in  open  court,  and  upon 
diefendant'B  application  the  argument  extend- 
ed to  setting  aside  the  service  of  subpoena  as 
well  as  the  orders.  The  order  for  alimony 
pendente  lite  wits  not  based  on  the  service 
of  the  snbpcena,  but  on  the  application  there- 
for made  on  notice;  and  in  the  view  which 
I  take  of  tbe  jurisdiction  of  the  court  of 
chancery  In  this  case,  even  If  the  service  ot 
the  Bulqwena  should  be  set  aside  as  not 
made  accorcUng  to  the  chancery  statute  reg^ 
ulating  the  service  ct  sut^MBoa,  which  la 
specially  adopted  In  these  cases  by  Dlvrarce 
Act,  I  6,  yet  the  vaUdiiy  of  the  ordw  tor 
temporary  alimony,  so  far  as  the  service  of 
the  notice  of  appUcation  therefor  Is  con- 
cnmed.  must  depend  ultlmatdy  iqpon  the  Ju- 
risdiction of  the  court  to  rend«-  a.  final  de- 
cree In  the  cause  for  paymmt  by  the  d&> 
fendant,  w  out  of  his  pnverty.  If  the  court 
has  such  final  Jurisdiction  in  this  cause, 
and  can  render  decree  in  a  suit  for  mainte- 
nance against  an  absent  defendant  1^  pub- 
lication under  the  stetute  and  its  rules,  then 
the  validity  ot  an  order  for  aUmooy,  which 
Is  objected  to  solely  because  the  defendant 
had  no  resldrace  or  place  of  abode  within 
this  atote  at  which  subpoena  could  be  served, 
Tjn6.ec  the  stetute,  or  notl6e  could  be  left, 
depends  on  different  considmition.  By  rule 
20  of  this  court,  all  notices  of  motions,  of 
summons  to  attend  mastw,  etc.  are  regularly 
served  on  persons  not  resident  In  this  stete 
by  setting  up  tbe  same  to  the  office  of  the 
clerk  of  the  court  "Besidence,"  under  this 
rule,  means,  I  take  it  "dwelling  bouse  or 
usual  place  of  abode,"  at  which,  under  sec- 
tion 13  of  the  chancery  act,  as  amended,  pro- 
cess for  iu>pearance  Is  to  be  served.  1  Oen. 
St  p.  398.  par.  186.  And  this  rul^  in  terms, 
reaches  the  present  case,  aa  to  the  orders  for 
temporary  alimony,  if  the  defendant  be,  as 
he  claims,  a  nonresident  Bat  In  proceedings 
for  alimony  pend«ite  lite,  as  in  all  proceed- 
ings for  divorce,  the  ot^ect  of  the  court  has 
always  been  to  give  the  defendant  actual 
notice,  U  posslUe,  and  an  opportunity  to  be 
heard  on  the  appUcation;  and  where  tbe  de- 
fendant Is  a  nonresident  the  practice  Is  to 
direct  notice  of  such  apidicatton  to  a  maimer 
most  likely  to  i^ve  actual  notice,  whldi 
would  indlude  the  leaving  of  the  notices 
with  persons  to  this  stete,  relatives  or  others, 
who  would  be  most  likdy  to  communicate 
tbe  notice  to  defendant.  If  oomidainant  had 
no  information  bow  to  reach  bim.  As,  thoe- 
fore,  the  defendants  objection  to  the  ordor 
for  alimony  to  this  calse  is  not  for  the  pur- 
pose of  betog  heard  on  the  mwito  of  the  or- 
der, or  to  have  service  made  on  blm  accord- 
ing to  the  rules  as  a  nonresident,  but  la 
based  purely  on  the  manner  of  service  of  the 
notice,  the  order  for  alimony  should  not,  in 
my  Judgment  be  set  aside,  for  reason  of  the 
manner  of  service,  even  If  defendant  Is  a 
nonresident.  If  the  court  has  Jurisdiction  to 
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render  s  final  de<Tee  against  tiie  defendant 
as  a  nonresident,  and  If  tbe  notice  whicli  has 
been  actually  given  baa  been  such  as  tbe 
court,  with  a  view  to  glrlng  bim  actual  no- 
tice, would  hare  directed  to  be  given  on  the 
facts  as  they  now  appear.  In  other  words, 
if  the  court  has  Jurisdiction  In  this  cause  to 
render  a  final  decree  against  the  defendant 
for  alimony  or  maintenance  by  any  method 
of  proceedings  under  our  statute,— either  by 
service  or  publication,— I  see  no  reason  for 
setting  aside  this  order  for  alimony  pendente 
lite  irimply  because  defendant  has  no  rest* 
dence  In  the  state  where  notice  could  be  serv- 
ed. Whether  the  coiirt  has  such  Jurisdiction 
for  final  decree  In  the  cause  seems  to  me, 
therefore,  to  be  the  main  question  which 
arises  on  tbe  evidence  given  on  the  bearing 
as  to  the  defendant's  residence  and  domicile. 
The  question  of  legal  domicile,  as  wtAl  as  of 
actual  and  legal  residence,  arises  for  the  rea- 
son that,  an  application  for  support  or  main- 
toiance  by  a  wife  t^lnst  her  husband  bdng 
an  attempt  to  enforce  an  obligation  which 
arises  solely  out  of  the  matrimonial  status, 
the  proceeding  Is,  or  may  be,  one  which  Is 
like  actions  for  divorce,  and  other  actions 
directly  involving  the  continuance  of  the 
status;  and  the  Jurisdiction  ^  the  court  Is 
therefore  dependent,  to  some  extent,  on  tbe 
domldle  of  the  parties  complainant  and  de- 
fendant Our  own  statute  confers  the  ju- 
risdiction as  to  divorce  and  maintenance  1^ 
tbe  same  act,  and  in  the  same  dause  of  the 
ac^  and  in  connection  with  each  other,  and 
In  each  proceeding  makes  the  same  condi- 
tions as  to  resldfflice,  as  living  Jurls^ctlon. 
Tbe  language  of  section  1  of  the  act  Is  (2 
Gen.  St  p.  1278):  "That  the  court  of  chan- 
cery shall  have  Jurisdiction  of  all  causes  of 
divorce  and  of  alimony  and  maintenance  by 
this  act  directed  and  allowed;  provided  the 
parties  complainant  and  defendant,  or  ^tber 
of  them,  were  or  shall  be  Inhabitants  of  this 
state  at  the  time  of  the  Injury,  desertion  m 
neglect  complained  of,  or  where  the  marriage 
shall  have  been  solemnized  or  taken  place 
within  this  state  at  the  time  of  the  injury, 
doertion  or  neglect  complained  of,  and  at 
tbe  time  of  exhibiting  the  blU."  And  in  this 
reqpect  of  Jurlsdictira  the  statute  has  existed 
In  this  precise  form  from  tiie  time  of  tiie  first 
statntOTy  provision  for  maintenance  by  the 
act  of  February  8.  1818  (P.  h.  43),  trblcb 
was  incorporated  in  tbe  Revised  Iaws  of 
1820  (page  667)  on  repealing  tbe  act  of  ISia 
Now,  m  reference  to  the  residence  of  the 
parties  required  for  purposes  of  divorce,  the 
court  has  always  held  that  the  residence  or 
inhabitancy  contemplated  by  tbe  act  must 
be  the  actual  legal  domicile.  Wlnshlp  v. 
WInsblp  (Chancellor  Qreen:  1863)  16  N.  J. 
Eq.  107;  Goddington  v.  Ooddlngton  (Chancel- 
lor Zabriskle)  20  N.  J.  Eq.  263;  Firth  v. 
Firth  (Vice  Chancellor  Van  Fleet;  1892)  50 
N.  J.  Eq.  137.  24  AtL  916.  and  cases  cited. 

Inhabitancy  or  reiddence,  as  construed  un- 
der this  act  in  cases  involving  tbe  Jurisdic- 


tion of  tbe  court  to  dissolve  the  matrimonial 
status,  seems  by  these  cases  to  be  construed 
as  eqidvalent  to  such  domicile  as  would,  upon 
the  gmerai  principles  of  law,  be  recognised 
as  conferring  JurisdictioQ  to  adjudicate  upon 
the  status.  Under  tbe  rule  established 
these  cases,  the  actual  l^al  domicile  by  com- 
plainant or  defendant  In  actions  for  divorce 
under  tbe  act  would  be  sufficient  to  sustain 
Jurisdiction,  so  far  as  the  point  of  residence 
or  lnliat)ltancy  was  Involved.  No  dedrion, 
however,  has  been  made  In  our  courts.  In  the 
case  of  tbe  application  of  a  wife  for  main- 
tenancy  directly  tqton  tbe  question  ot  the  Ju- 
risdiction of  tlie  court  to  pronounce  a  decree 
against  a  dtfoidant  nonresid«it  who  has 
Iffoperty  bx  tbe  state  out  of  which  payment 
may  be  directed  to  be  made.  The  fact  that 
the  requirements  of  the  statute  for  the  two 
causes  of  actitn  (dlmrce  and  maintenance) 
are  the  same,  and  are  united  in  the  same  pro- 
visions of  tbe  act.  would  seon  to  be  a  legisla- 
tive declaration  that  the  same  rules  as  to  Jo- 
risdiction.  depend^t  on  resldencev  lU^ly  to 
both  cases;  and  the  further  j^wlaion  of  the 
twentieth  section,  rdating  to  maintenance, 
that  the  court  might  decree  maintenance  to 
be  paid  by  the  husband,  or  out  of  his  proper- 
ty, read  In  connection  with  the  first  clause  ot 
the  act  would  certainly  seem  to  be  Intended 
to  confer  a  jurisdiction  arising  out  of  posses- 
sion of  property  In  the  atate^  in  connection 
with  defendant's  domicile  In  the  state.  But 
whatevn-  be  tbe  Intention  of  tbe  statute  as  to 
Jurisdiction,  and  howevo'  clearly  the  Jurisdic- 
tion to  make  such  a  decree  f<nr>  maintenance 
against  a  nonresident  defendant  to  be  paid 
out  of  his  property,  may  be  conferred  by  the 
statute,  the  ultimate  Jurisdiction  for  a  decree 
for  payment,  whether  by  dtfoidant,  or  out 
of  his  property,  must,  as  it  seems  to  me,  de- 
pend upon  the  question  whether  the  decree  in 
such  cases  la  to  be  considwed  as  purely  and 
simply  a  decree  In  personam,  such  as  would 
arise  on  a  peasonal  liability  based  on  con- 
tract or  tort,  or  whether  It  is  to  be  treated  as 
a  decree  based  on  the  conlsnl  over  tbe  matri- 
monial status,  by  reason  of  the  domldle  of 
one  or  both  of  the  parties,  which  may  be 
made  1^  the  court  which  has  Jurisdiction 
over  that  status.  If  the  decree  is  purely  of 
tbe  former  character,  then,  under  the  decision 
of  the  United  States  supreme  court  In  Pen- 
noyw  V.  NefF.  05  U.  S.  714.  and  the  cases  fol- 
lowing It,  the  decree  In  personam  must  tie 
based  on  service  within  the  state;  and  the 
ownership  of  prc^rty  within  the  stete  will 
not  confer  Jurisdiction,  as  In  rem,  unless,  un- 
der the  Btetutes  of  the  state,  the  jurisdiction 
Is  based  on  the  selEure  of  the  property  as  tbe 
foundation  of  tbe  suit  But  if,  on  the  other 
hand,  the  decree  for  payment  Is  based  on  the 
control  of  the  matrimonial  status,  as  Itself 
the  thing  relating  to  which  Jurisdiction  Is  ex- 
ercised by  reason  of  the  domicile,  then,  by 
tbe  recognized  principles  of  the  law,  the  court 
which  has  Jurisdiction  over  the  status  could 
make  a  valid  decre&   Tbe  supreme  court  of 
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Massacbasetts  takes  the  latter  view  of  the 
nature  of  the  decree  for  maintenance.  This 
court  holds  that  since  the  decision  in  Fen- 
noy«  T.  Neff  a  Judgment  in  personam  against 
a  nonresident,  not  founded  on  service  of  pro- 
cess within  the  state,  is  no  longer  valid,  even 
within  the  state  itself.  Eliot  t.  McCormlck. 
144  Mass.  10,  10  N.  B.  706;  Needham  v. 
Thayer,  147  Mass.  530,  IB  X.  E.  429.  But  It 
also  sustains  the  Judgments  of  the  state  court 
on  suits  under  the  state  statutes  for  alimony 
and  maintenance  against  nonresidaits.  In 
Blacklnton  t.  Blacklnton  (1886)  141  Mass.  482, 
5  N.  E.  830,  a  man  and  woman,  citizens  of 
Massachusetts,  were  married  In  that  state, 
and  subsequently  the  husband  left  his  wife 
without  cause,  and  went  to  New  York,  becom- 
ing a  dtlzoi  of  that  state,  the  wife  continuing 
to  remain  a  citlzoi  of  Massachusetts.  Upon 
petition  to  the  probate  court  for  an  order  for 
support  and  maintenance  under  a  statute, 
notice  of  the  proceeding  by  d^very  to  the  de- 
fendant was  directed,  and  this  notice  was 
served  In  New  York.  No  attachment  of 
property  In  the  state  was  made  as  the  basts 
of  the  proceedings,  and  upon  a  special  appear- 
ance, and  plea  to  dismiss  for  want  of  Juris- 
diction, the  court  sustained  the  Jurisdiction 
to  order  a  monthly  payment  for  support.  Mr. 
Justice  Holmes,  as  to  this  part  of  the  decree, 
says  (page  436, 141  Mass.,  and  page  832,  5  N. 
E.):  "The  whole  proceeding  is  for  the  regu- 
lation of  a  status.  The  incidents  of  that 
status  are  varlou8,-^me  concerning  the  per- 
son, some  concmilng  the  support  of  the  pe- 
titioner or  ho"  child.  The  ordw  to  pay  mon- 
ey is  not  founded  on  an  Isolated  obligation, 
as  In  the  case  of  contract  or  tort,  but  upon  a 
duty  which  is  one  of  those  Incidents.  The 
status,  considered  as  a  whole,  is  subject  to 
regulation  here,  because  such  regulation  Is 
necessary  rightly  to  order  the  dally  life,  and 
to  secure  the  comfort  and  support  of  the 
party  rightfully  living  within  the  Jurisdic- 
tion. It  is  qnlte  true  that  these  considera- 
tions may  not  suffice  to  give  the  decree  ex- 
traterritorial force,  and  that  in  general  courts 
do  not  willingly  pass  decrees  unless  they 
think  that  other  courts  at  least  ought  to  re- 
epect  them.  But  this  is  not  the  final  test** 
The  decree  was  held  to  be  within  the  power 
of  the  court,  and  to  be  carried  out  against  the 
defendant's  property  within  the  JurledictloQ, 
and  against  his  person.  If  found  there.  The 
Massachusetts  statute,  like  our  own,  makes 
the  same  provision  as  to  Jurisdiction  In  di- 
vorce and  maintenance  proceedings,  and  this 
feature  was  relied  on  to  some  extent  In  sus- 
taining the  decree.  This  case,  it  will  be  ob- 
served, extends  the  Jurisdiction  of  the  court 
of  the  wife's  domicile  In  maintenance  cases 
to  a  decree  binding  on  property  within  Its 
limits  against  the  husband,  who,  leaving  his 
original  domicile,  has  become  domiciled  else- 
where. It  is  claimed  in  the  present  case  that 
the  defendant's  legal  domicile  is  sflll  In  New 
Jersey,  and  that  at  the  time  of  filing  the  bill 
and  aeiTice  of  the  subpoena  and  notices,  and 


even  up  to  the  time  of  the  hearing,  no  dcHnt- 
cile  or  citizenship  dsewhere  has  been  ac- 
quired by  the  husband.  If  this  be  the  result 
of  the  evidence  on  this  p<rint,  then  the  settled 
rule  is  that  a  legal  domicile  once  acquired  re* 
mains  until  another  Is  obtained.  2  Bish.  Mar. 
&  Div.  (6th  Ed.)  }  118a;  Cadwalader  v.  How- 
ell (1840)  18  N.  J.  JjLw,  138;  Firth  t.  Firth, 
50  N.  J.  Eq.  1^7,  138,  24  AtL  916.  An  addi- 
tional basis  for  the  Jurisdiction  of  the  court 
in  this  case  would  exist  in  the  fact  that  the 
legal  domicile  of  both  parties  is  still  here. 

A  different  view  of  the  nature  of  the  de- 
cree for  maintenance  was  taken  In  Bunnell 
V.  Bunnell  (Brown.  District  Judge;  1885)  26 
Fed.  214;  and  this  learned  Judge  held  that 
where  a  decree  for  alimony  had  been  ob- 
tained in  a  suit  for  divorce,  without  serv- 
ice within  the  Jurisdiction  of  the  court,  up- 
on a  defendant  resident  dsewbere,  It  could 
not,  under  the  doctrine  of  Pennoyer  v.  Neff, 
be  enforced  against  the  property  within  the 
Jurisdiction.  He  seems  to  consider  (see  page 
216)  a  claim  for  alimony  as  a  purely  per- 
sonal claim,  resting  upon  the  same  basis  as 
other  personal  claims,  and,  like  them,  en- 
forceable anywhere  by  personal  service  of 
process  within  the  Jurisdiction  of  the  court, 
but  not  enforceable  otherwise.  This  view 
as  to  the  character  of  the  claim  for  alimony 
was  adopted  and  stated  without  any  spe- 
cial discussion  of  Its  nature,  and  so  far  as 
relates  to  the  Jurisdiction  of  a  court  to  en- 
force It  merely  because  of  personal  service 
of  process  within  its  Jurisdiction  on  defend- 
ant, irresi>ectlve  of  his  domicile,  seems  to  be 
at  variance  with  the  authorities.  These  de- 
clare generally  that  Jurisdiction  of  suits  for 
support,  as  well  as  for  divorce,  depend  upon 
the  domicile  either  of  cc^lalnant  or  of  de- 
fendant, which  gives  the  court  Jurisdiction 
over  the  status,  and  that  the  mere  service  of 
process  on  defendant  In  a  Jurisdiction  not 
the  domicile  of  either  husband  or  wife  Is  no 
basis  for  Jurisdiction,  as  It  would  be'  in  the 
case  of  a  claim  purely  personal.  1  Blsh. 
Mar.  &  Div.  i  359a.  The  same  view  of  the 
personal  character  of  the  decree  for  alimony 
is  taken  by  other  authorities,  which  hold 
that,  where  the  defendant's  domicile  is  in 
enotber  state,  alimony  cannot  be  awarded, 
so  as  to  make  the  decree  therefor  valid  in 
another  state  as  a  decree  in  personam.  Id. 
S  170.  In  Hunt  v.  Hunt,  72  N.  Y.  217,  the 
Jurisdiction  over  defendant  In  a  divorce  suit, 
by  reason  of  his  domicile  within  the  state, 
was  sustained,  although  he  could  not  be 
served  within  the  state,  but  was  brought  on 
by  publication  as  an  absent  defendant  In 
Lynde  v.  Lynde  (N.  J.  Ch.;  Oct,  1896)  85 
Ati.  641,  it  was  said  by  Chancellor  McGlll 
that  a  decree  for  alimony  against  an  abs^t 
defendant  who  did  not  reside  or  have  his 
domicile  In  the  state,  and  did  not  appear,  or 
have  property  under  the  court's  control, 
could  not  be  made  in  an  ex  parte  suit  for 
divorce,  except  upon  due,  actual  notice  to 
the  defendant;  and  the  decree  tot  dfaporce 
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was  amended  to  Insert  sncli  order.  In  the 
present  case  the  defendant  has  property 
within  tbe  Jurisdiction  of  the  court,  and,  upon 
the  evidence,  I  reach  the  conclusion  that  his  le- 
gal domicile  Is  still  in  New  Jersey;  and,  In  my 
opinion,  the  rule  ai^licable  to  this  case  is  tliat 
the  claim  for  maintenance,  tmder  our  statute, 
fnvolvea,  as  a  basis  for  jurisdiction,  the  status 
ot  the  parties;  and,  when  this  court  has  Juris- 
diction over  this  status  by  reason  of  tbe  domi- 
cile of  both  parties,  it  has  power,  under  our 
statutes,  to  pronounce  a  decree  thereon  for 
payment  out  of  the  property  of  the  defend- 
ant within  its  Jurisdiction,  which  Is  bind- 
ing within  its  jurisdiction,  and  to  yvo- 
noimce  such  decree  upon  service  on  a  de- 
fendant domiciled  herein,  by  publication,  as 
against  him,  the  same  as  against  an  absent 
defendant,  under  the  statute,  if  he  has  no 
dwelling  or  place  of  abode  within  the  state 
where  service  of  process  can  be  made  by 
statute. 

The  following  are  the  facts  which  I  find 
to  have  been  proved  in  reference  to  the  de- 
fendant's residence  and  domicile:  Defend- 
ant, in  Octoljer,  1895,  being  then  still  under 
age,  and  a  clerk  in  a  New  York  store,  re- 
sided in  Newark,  which  was  the  domicile 
of  his  father,  and  on  Riverside  avenue, 
where  he  boarded  and  lodged  with  one  Mrs. 
Dutch.  About  that  date  be  was  very  seri- 
ously Injured  In  an  accident,  and  was  taken 
from  bis  then  residence  to  a  hospital,  where 
he  remained  until  about  April,  1896,  when 
he  went  to  his  father's  residence,  128  Mont- 
clalr  avenue,  in  Newark.  He  was  still  an 
invalid,  unable  to  care  for  himself,  but 
gradually  Improved,  and  after  two  months 
was  at  summer  resorts,  in  and  out  of  the 
state,  for  his  health,  and  traveling,  until 
near  the  1st  of  November;  returning  to  his 
father's  residence  two  or  three  times  during 
this  interval.  Shortly  before  November  1, 
1896,  he  returned  to  his  father's  house,  in 
Newark,  and  made  that  place,  and  no  oth- 
er, his  place  of  abode  from  that  time  until 
he  left  Newark,  on  December  12th.  The 
defendant's  claim  that  his  residence  still 
continued  at  Mrs.  Dutch's  is  not  supported 
by  the  evidence.  About  November  Ist  he 
entered  Into  the  real-estate  business  with 
partners  at  Newark;  and  this  fact,  I  think, 
shows  conclusively  that  no  Intention  to  re- 
move to  a  milder  climate  then  existed.  On 
November  28tb  be  was  married  to  complain- 
ant, at  the  residence  of  her  brother-in-law, 
127  Montclair  avenue,  directly  opposite  the 
residence  of  defendant's  father;  and  the 
defendant  gave  the  latter  place  as  his  resi- 
dence, In  reply  to  questions  by  the  minis- 
ter performing  the  ceremony.  The  com- 
plainant was  pregnant  at  the  time  of  the 
marriage,  and  Immediately  applied  to  de- 
fendant to  care  for  her,  and  take  her  some- 
where with  him;  but,  after  interviews  on 
the  two  or  three  following  days,  defendant 
failed  to  make  any  provision  for  her,  and 
after  December  2d  did  not  rlslt  his  wife. 


On  that  day  an  account  of  tho  marriage, 
which  bad  been  In  the  meantime  kept  quiet, 
appeared  in  the  newspapers,  and  defendant 
says  that  when  this  came  out  he  determined 
to  leave  the  state.  He  did  not  disclose  this 
intention  to  bis  wife.  Between  this  date 
and  December  10th,  he  dissolved  his  part- 
nership, conveyed  the  real  estate  standing 
In  his  name  to  his  father  and  his  partner, 
and  trai^ferred  to  his  father  other  property. 
His  trunk  was  packed,  and  left  in  his  fa- 
ther's house,  to  be  afterwards  sent  for;  and 
on  December  12th  defendant,  with  a  coat 
case,  left  his  father's  bouse  In  a  manner  to 
avoid  observation,  and  took  the  train  for 
Washington,  where  he  stayed  a  few  days. 
His  visit  there  was,  however,  not  for  the 
purpose  of  remaining,  but  for  the  purpose 
of  bidding  good-by  to  a  friend.  While  here 
he  engaged  passage  for  Cut>a  on  the  steam- 
er sailing  December  23d,  and  wrote  to  his 
father,  at  Newark,  to  send  his  trunk.  The 
father  brought  the  trunk  to  the  steamer,  and 
saw  him  sail.  On  arriving  in  Cuba,  De- 
cember 29th,  defendant  traveled  for  two  or 
three  weeks  In  the  Island,  and  then  took  a 
sailing  vessel  for  Mexico,  and  finally  reacii- 
ed  the  City  of  Mexico,  where  he  stayed  two 
or  three  weeks.  He  says  that  while  In  the 
City  of  Mexico  he  made  an  arrangement  for 
going  in  business  with  persons  he  met  there. 
These  arrangements,  however,  were  not 
consummated,  and  he  returned  to  tbe  Unit- 
ed States,  arriving  in  New  York  early  in 
February.  He  remained  there  up  to  the 
time  of  the  hearing,  In  April,  1897,  subject 
to  the  directions  of  his  counsel.  On  this 
state  of  facts,  I  think  it  is  clear  that  the 
legal  domicile  of  defendant,  for  the  pur- 
pose of  Jurisdiction  In  this  suit,  at  tbe  time 
of  the  filing  of  the  bill  and  of  the  service 
of  the  subpcena  and  notices,  was  In  this 
state,  and  that  the  domicile  of  his  origin 
and  choice  had  not  been  at  that  time,  or 
up  to  the  hearing,  abandoned  for  another. 
His  intention  to  leave  New  Jersey  was  for 
an  indefinite  time;  and  from  his  acts,  which 
In  cases  of  this  character  are  better  indi- 
cations than  his  words,  I  think  the  proper 
Inference  is  that  he  left  the  state  for  the 
purpose  of  avoiding  the  obligations  now 
sought  to  be  enforced,  and  that  bis  absence 
from  the  state,  and  residence  in  any  other 
place,  either  permaneDtly  or  temporarily, 
depended  mainly  upon  the  coarse  which 
these  and  other  proceedings  to  reach  the 
property  he  owned  Immediately  before  the 
marriage  may  take.  I  see  nothing  in  the 
evidence  to  Justify  the  conclusion  that  the 
defendant  has  as  yet  any  other  domicile 
than  this  state.  Applying  to  these  facts, 
therefore,  the  principles  above  stated,  I 
hold  that  there  Is  jurisdiction  In  this  court 
to  make  a  final  decree  for  payment  of  main< 
tenance  out  of  his  property  within  this  Ju- 
risdiction, based  upon  the  domicile  of  both 
parties,  and  Its  control  over  the  status  by 
reason  thereof.  This  being  the  (»8q^  the  or* 
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der  for  temporary  aUmony  should  not  be 
aet  aside  because  of  the  manner  In  whldi 
the  notice  of  application  for  It.  and  of  the 
proceedings  therein,  were  served.  Under  all 
fbB  facts  now  shown,  service  of  notice  of 
the  application  at  the  residence  of  his  fa- 
ther was  the  best  notice  which  could  have 
been  given,  and  the  notice  which  the  court 
would  have  directed,  had  the  facta  now 
shown  been  proved. 

As  to  setting  aside  the  service  of  the  sub- 
poena, the  application  for  this  purpose  was 
not  strictly  within  tiie  terms  of  the  leave 
and  QKcJal  appearance;  but  this  was,  no 
doubt,  doe  to  oversight,  and  the  petition, 
wtdch  Inclu^  the  application  to  set  aside 
the  service  of  the  subpoena,  was  not  ob- 
jected to  on  this  ground  at  the  hearing. 
The  question  of  the  legal  service  of  the  snh* 
poena  was  fully  argued,  and  decision  of  this 
question  comes  up. regularly  on  this  branch 
of  the  petition.  The  subpoena,  under  the 
Btntnte,  must  be  served  at  the  "dwelling 
house  or  usual  place  of  abode."  This  means, 
as  the  courts  construe  these  statutes,  the 
place  of  actual  abode  at  the  time  of  the  serv- 
ice, not  a  legal  dunldle.  Stout  v.  Leonard, 
37  N.  J.  Law,  482,  495.  The  evidence  shows, 
in  my  oplnlofi,  that  his  father's  residence 
was  not,  at  the  time  of  the  service,  the  ac- 
tual place  of  abode  of  the  defendant,  for  the 
reason  that  he  had  left  the  state  with  the 
intention  of  remaining  out  of  It  for  an  In- 
definite time,  and  that  his  father's^  residence, 
aftcff  his  departure,  ceased  to  be  legally, 
within  these  statutes,  his  dwelling  house  or 
place  of  abode.  Had  the  absence  been  m^e- 
ly  In  order  to  escape  service  of  process  for 
a  time,  and,  th^  retnm,  such  departure 
would  not,  according  to  many  authorities, 
have  changed  his  residence  or  place  of 
abode,  under  statutes  providing  for  serving 
process  at  a  residence  or  place  of  abode. 
Res.  V.  Parmer  [1892]  1  Q.  E.  637.  641;  Reg. 
T.  Webb  [1896]  1  Q.  B.  487.  But  the  absence 
of  any  intention  to  return  again  after  a  defi- 
nite time  prevents  the  rule  In  these  cases 
from  being  ^^lled.  Tne  service  of  the 
subpoena  must  therefore  be  set  aside,  and 
proceedings  should  be  taken  to  bring  In  the 
defendant  as  an  absent  defendant  ^ese, 
In  the  language  of  the  chancery  act  (section 
18,  1  Gen.  St.  p.  405,  par.  17^,  are  defend- 
ants "who  are  out  of  the  state  or  cannot 
on  due  inquiry  be  found  herein,  or  who  con- 
ceal themselves  within  the  state."  An  or- 
der will  thwefore  be  advised  setting  aside 
the  service  of  subpoena,  but  denying  the  prayer 
of  the  petition  to  set  aside  the  order  for 
alimony  pendente  lite,  and  the  proceedings 
thereon. 

The  leave  to  enter  a  special  appearance 
was  granted  in  this  case  without  terms,  but, 
as  a  matter  of  practice,  It  should  be  stated 
that  the  more  correct  practice  seems  to  be  to 
require,  as  a  condition  of  granting  such 
leave,  that  there  be  inserted  In  the  order 
an  undertaking  or  stipulation  that  the  de- 


fendant would  submit  without  further  pro- 
cess to  the  orders  of  the  court  If  the  point 
should  be  decided  against  him.  Romalne  v. 
Insurance  Co.  (Hammond,  3.,  1886), 28  F«d. 
62G.  The  plain  reason  Is  that  the  special 
leave,  without  such  condition,  places  the 
defendant  In  the  position  of  drawing  the 
opinion  of  the  court  without  any  risk;  (or 
If  the  court  haa  no  Jurisdiction,  by  reason  of 
failure  to  serve  process,  Ite  decision  that  It 
has  such  Jurisdiction  does  not  settle  this 
question,  so  that  It  may  not  be  questioned 
after  Judgment,  and  In  any  court  Unless, 
therefore,  the  defendant  agrees  to  come  In  If 
the  dedMon  on  the  point  of  Jurisdiction  IS 
against  htm,  he  should,  as  a  general  rule,  be 
left  to  question  the  Jurisdiction  of  the  court 
In  a  forum  where  aU  parties  will  be  bound. 
The  application.  In  this  r^ect  Is  on  an 
altogether  different  footing  from  one  In 
which  a  defendant  appearing  generally  In 
the  cause,  and  submitting  to  the  Jurisdiction 
of  the  court  applies  to  set  aside  an  order 
for  Irregularity,  or  to  be  heard  on  the  mer- 
its, for  decisions  on  such  applications  will 
be  finally  settled  In  the  cause  itsd£. 


(88  Md.  974) 
OOLDSBOROUGH  v.  LLOYD,  Judge. 
(C>>urt  of  Appeals  of  Maryland.   Nov.  17,  1897.) 
District  Attornbts— Pbes— Masbamos  to  Judob. 

1.  Under  Const,  art.  15,  §  1,  providing  for  com-  - 
penaatioQ  of  certain  officials  (among  ottiere, 
state's  attorneye),  and  allowing  them  to  retain 
for  their  remuneration  fees  received  to  the 
amount  of  $8,000.  Loc.  Acts  1894,  c.  213.  limit- 
ing the  compensation  of  state's  attorney  in  the 
county  of  Dorchester  to  $1,200,  is  unconstitu- 
tional. If  the  fees  actually  earned  according  to 
the  rates  6xed  by  law  amount  to  more  than  the 
sum  total  specified  in  the  act. 

2.  Mandamus  will  not  be  granted  by  two  of 
the  judges  of  a  ludiclal  circait  to  compel  a  third 
judge  of  such  circuit  to  approve  tlie  accounts  of 
the  district  attorney  of  such  circuit,  such  judge 
entertaining  an  opinion  variant  from  ttiat  of  the 
other  judges  as  to  the  amount  of  fees  payatde. 

Ai^wal  from  circuit  court  Dorchester  coun- 
ty. 

^plication  of  Philip  L.  Goldsborough  for 
writ  of  mandamus  to  Henry  Lloyd,  Juc^ 
From  an  order  refusing  the  same,  relator  ap- 
peals. Affirmed. 

Argued  before  McSHERRY.  C.  J.,  and 
BRISCOE,  BRYAN,  RUSSUM,  BOYD, 
FOWLER,  and  ROBERTS.  JJ. 

Atons)  L.  Miles,  for  appellant  John  R. 
Patterscm,  for  an)eUee. 

McSHERBT,  a  J.  This  Is  an  aM>llcatlon 
for  a  writ  of  mandamus.  The  petition  was 
filed  by  the  appellant  who  la  the  state's  at^ 
toruey  of  Dorchester  county,  and  It  was  filed 
against  the  Honorable  Henry  Lloyd,  who  Is 
one  of  the  associate  Judges  of  the  First  Judi- 
cial circuit,  which  Includes  that  county.  Its 
object  Is  to  require  the  Judge  to  approve  an 
account  of  the  state's  attorney  for  tees 
claimed  by  him  to  be  due  for  professloma 
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MTTtcei  rukdand  as  prosecntliig  attorn^  of 
fhe  county  named.  The  petitlou  is  addressed 
to  the  judges  of  the  circuit  court  for  Dor- 
chester county,  and  Judge  Lloyd  is  himself 
one  ct  tbxme  judges.  By  section  10  of  article 
36  of  the  Code  of  Public  General  Laws,  all 
state's  attorneys  are  allowed  an  appearance 
fee  of  $10  in  cases  where  the  punishment  for 
the  crime  charged  is  death  or  confinement  in 
the  penitentiary,  and  in  all  other  criminal 
cases  the  appearance  fee  is,  by  the  same  sec- 
tion, fixed  at  93^.  The  Public  Local  Iaws 
of  Dorchester  County  (article  10,  I  280)  au- 
thorize the  Judges  of  the  circidt  court  to  al- 
low, in  addition  to  these  appeaiance  fees, 
such  trial  fees  to  be  paid  by  the  county  com- 
missioners to  the  state's  attorney  as  the 
judges  may  deem  just  and  proper.  The  local 
act  of  1804  (chai>ter  213)  provides  that  the 
judges  of  the  circuit  court  for  Dorchester 
coun^  may  allow  to  the  state's  attorney  such 
compmsatton,  not  exceeding  $150  per  year, 
as  they  m^  think  Just  and  proper  for  serv- 
ices rendered  before  c<»nmlttlng  magistrates 
in  prtiiminary  examinations.  The  same  act 
further  provi^  that  for  all  trials  In  criminal 
cases  before  justices  of  the  peace  the  same 
fees  shall  be  allowed  to  the  state's  attorney 
OS  are  now  allowed  !n  similar  cases  before 
the  circuit  court,  "provided  that  the  compen- 
sation so  allowed,  to^tho-  with  the  total  of 
the  fees  received,  shall  not  amount  to  more 
,  than  twdre  hundred  dollars  in  any  one 
year.**  Judge  Lloyd  construed  this  statute 
to  mean  that  the  state's  attorn^ '  was  re- 
stricted to  only  $1,200  a  year  In  full  com- 
pensation for  his  services,  even  though  In 
point  of  fact  the  fees  actually  earned  by  him 
exceeded  that  sum.  Accordingly,  the  judge 
refused  to  certify  and  approve  the  appellant's 
account  for  fees  actual^  earned  over  and 
above  that  amount  The  general  statute 
which  requires  the  judges  of  the  several  cir- 
cuit courts  to  approve  the  accounts  of  the 
state's  attom^s,  and  which  Imposes  upon 
the  county  commlasloners  of  the  various 
counties  the  duty  to  pay  the  accounts  as  cer- 
tlfled,  will  be  found  In  section  21  ct  article  10 
of  the  CodCi  and  the  local  law  as  applicable 
to  Dorchester  county  in  the  act  of  1802  (chap- 
ter 250).  Upon  the  refiual  of  Judge  Lloyd 
to  approve  the  appellant's  account  for  a  sum 
greater  than  $1,200,  the  pending  petition  for 
the  writ  of  mandamus  was  filed,  asking  that 
the  judge  be  required  to  a^nrove  and  certify 
the  account  which  had  been  presented  to  him 
We  shall  not  pause  to  consider  whether  the 
construotlon  placed  by  the  learned  judge  up- 
on the  act  of  1884  Is  correct  ox  not,  because 
there  are  other  questions  at  the  very  thresh- 
old of  the  case  fb&t  of  themselves  are  de- 
cisive of  this  controversy,  without  regard 
to  the  meaning  and  effect  ot  this  particular 
statute.  It  must  be  home  in  mind  that  the 
state's  attorneys  ara  officers  who  are  paid  by 
fees.  The  constltntion  of  the  state  fixes  no 
salary  for  them,  and  they  belong  to  that  class 
of  officials  the  maximum  of  whose  compen- 


Bati<m  is  limited  by  section  1  of  article  15  of 
the  consUtutlon  to  l^e  sum  of  $3,0b0.  By 
this  section,  state's  attorneys,  together  witii 
other  olflcers  onbraced  ther^n,  are  allowed 
to  retain  for  their  remuneration  fhe  fees  re- 
ceived by  them  up  to  the  amount  of  $3,00(^ 
while  all  sums  In  excess  of  that  figure  and  the 
expenses  of  the  office  are  required  to  be  paid 
into  the  state  treasury.  Now,  this  being  ao, 
It  Is  perfectly  obvious  at  the  outset  that  no 
act  of  assembly  can  validly  limit  the  amount 
of  fees  which  a  state's  attorney  may  receive 
to  $1,200  or  to  any  other  sum  less  than  $3,00(^ 
though  it  would  be  perfectly  competent  to 
the  general  assembly  to  make  no  provision 
for  any  fees  In  cases  before  justices  of  fhe 
peace.  Indeed,  there  Is  no  limitation  on  the 
power  of  the  leElslatnre  to  adopt  such  a 
schedule  of  fees  as  If  may  see  fit.  even  al- 
though the  result  might  be  to  reduce  the  ag- 
gregate for  the  year  tor,  below  the  sum  of 
$3,000.  But,  the  constitution  having  fixed 
the  maximum  of  compensation  at  $3,000,  no 
act  of  assembly  can  validly  prescribe  a  lower 
sum,  if  the  fees  actually  earned,  accordln^E 
to  the  rates  fixed  by  law,  aggregate  or  reaeb 
the  designated  maximum  or  amount  to  more. 
\rtthlD  that  maximum,  than  the  sum  total 
spedfied  in  the  act  So,  then.  It  becomes  im- 
material to  inquire  what  the  real  meaning  of 
the  act  of  1801  is,  because,  If  it  undertakes 
to  limit  to  $1,200  the  amount  which  the 
state's  attorney  can  receive,  when  the  consti- 
tution permits  him  to  retain  out  of  the  fees 
of  hls^  office  more  than  double  that  sum. 
should  the  fees  aggregate  so  much,  it  Is  ob- 
viously and  palpaUy  In  confilct  with  the  con- 
stitution, and  therefore  invalid;  and,  if  It 
does  not  so  limit  the  amount  which  he  may 
i-ecetve,  it  interposes  no  obstacle  to  the  ap- 
proval of  the  account  presented  to  the  judge. 
But  however  this  may  be,  there  cannot  he  a 
serious  contention  that  a  writ  of  mandamus 
may  be  Issued  by  the  other  judges,  or  by 
either  of  the  other  judges,  of  the  First  judi- 
cial circuit  to  compel  Judge  Uoyd  to  do  an 
act  wlUch  the  other  judges  were  equally  au- 
thorized to  do  themselves^  dther  without  his 
concurrence  or  against  his  dissent  It  vrould 
certainly  be  an  anomaly  In  judicial  procedure 
tot  one  judge  of  a  drouit  who  happens  to  en- 
tertain a  different  view  as  to  the  meaning  of 
a  stetute  from  his  colleagues,  to  be  coerced 
Into  conformii^  to  their  opinion  under  a  writ 
Issued  1^  the  others.  As  the  Code  requires 
the  accounts  of  the  state's  attorney  to  be  cer- 
tified to  the  counly  commlssIonerB  by  the 
judges,  It  obviously  means  by  a  majority  of 
the  Judges;  and,  if  Judge  Lloyd  entertained 
an  opinion  variant  from  that  of  his  colleagues 
as  to  the  quantum  of  fees  payable  to  the  ap- 
pellant the  remedy  for  the  appelant  lay  In 
having  the  other  judges  certify  to  his  ac- 
count Certainly,  it  was  not  by  an  aiqilica- 
lion  to  compel  the  dlssratlng  jn^  to  unite 
with  the  others.  Mandamus  is  not  a  writ 
that  will  lie  where  there  is  another  appro- 
priate remedy.   The  remedy  hoe,  as  just 
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stated,  was  by  an  application  to  the  other 
judges  for  their  approval  of  the  account;  but 
those  Judges  had  no  more  authority  to  con- 
trol Judge  Lloyd's  action  by  mandamus  in 
this  Instance  than  he  would  have  had  to  con- 
trol the  Judgment  of  one  of  them.  Surely,  no 
argument  Ui  needed  to  support  this  conclu- 
sion. Its  bare  statement  Is  all  that  Is  requi- 
site. 

We  have  not  deemed  It  necessary  to  say 
anything  In  this  opinion  as  to  whether  the 
statutes  requiring  the  Judges  of  the  several 
circuits  to  approve  the  accounts  of  the  state's 
attorneys  are  or  are  not  constitutional,  and 
we  are  not  to  be  understood  as  passing  upon 
that  question  at  alL  Do  these  statutes  im- 
pose a  duty  on  the  Judges  which  is  not  Judi- 
cial in  its  character,  and  therefore  a  duty 
which  they  cannot  be  required  to  discharge? 
Do  they  deprive  the  county  commissioners  of 
the  right  to  dispute  an  acconnt  actually  cer- 
tified, and  thus  preclude  them,  without  a 
bearing,  from  contesting  a  claim  against  the 
county  that  they  may.  In  the  exercise  of  an 
honest  Judgment,  believe  to  be  excessive? 
These  are  questions  we  leave  nntouched,  be- 
cause their  solution  Is  not  necessary  to  the 
decision  of  this  case.  We  think  the  circuit 
court  was  right  in  refusing  to  issue  the  writ 
of  mandamus.  Order  affirmed,  with  costs 
above  and  b^ow. 

<M  Hd.  S7»} 

BAItDWIK  T.  MITOHELL, 

(Court  of  Appeals  of  Maryland.   Nov.  17, 1897.) 

Administrator  Pbndektb  Lite  — Apfbal — Dis- 
missal. 

1.  Where  an  administrator  Is  appointed  under 
Code,  art.  93,  !  68,  he  has  power  to  discharge  the 
debts  of  the  decedent,  thon^h  without  power  to 
make  distribution  of  the  residue. 

2.  Under  the  sixteenth  rule  of  the  supreme 
court,  an  appeal  will  not  be  dismissed  because 
the  transcript  has  not  been  filed  in  time,  where 
ft  appears  by  affidavits  that  the  delay  was  that 
of  tae  register  of  wills.  In  falling  to  prepare  the 
traiMcript  in  time,  for  which  act  the  appellant 
or  Us  cooiuel  was  not  leqxnuible. 

Appeal  from  orphans'  court,  Harford  coun- 
ty. 

Silas  Baldwin,  administrator  of  WUUam 
Baldwin,  appeals  from  the  settlement  of  the 
accounts  ot  Noble  L  l^ltchell,  administra- 
tor pendente  lite  of  said  William  Baldwin. 

Reversed. 

Argued  before  HcSHEBRT,  O.  J.,  and 
BRISCOB.  ROBERTS.  BOYD,  FOWUESR, 
BUSSUM.  and  PAGE,  JJ. 

S.  A.  Williams,  for  appellant.  Qeo.  L. 
Van  Bibber  and  Wm.  H.  Harlan,  for  appel- 
lee. 

PAGE,  J.  This  appeal  cornea  from  the  or- 
phans* court  of  Harford  county.  It  appears 
that  pending  a  controversy  as  to  the  validity 
of  the  will  of  William  Baldwin,  deceased, 
Noble  L  Mitchell  was  appointed  administra- 
tor pendente  lite.  The  time  at  which  he  was 
10  appointed  does  not  appear  in  the  rec- 


ord. He  possessed  himself,  however,  of  the 
assets,  and  paid  certain  debts  of  the  deceas- 
ed. On  the  9th  day  of  December,  18D6,  the 
orphans'  court  passed  a  decree  setting  aside 
the  will,  and  ordering  the  costs  of  the  con- 
test to  be  paid  out  of  the  estate.  Silas  Bald- 
win was  then  appointed  administrator,  to 
complete  the  settlement  of  the  estate.  On 
the  14th  day  of  December,  Mitchell,  the  ad- 
ministrator pendente  lite,  filed  his  account. 
He  charged  himself  with  assets  to  '  the 
amount  of  $2,867,  and  claimed  allowances 
for  the  expenses  of  his  administration.  In- 
cluding commissions,  the  costs  of  the  litiga- 
tion, and  for  certain  payments  on  account 
of  the  debts  of  the  deceased.  The  appellee 
objected  to  the  confirmation  of  the  account, 
and  from  the  action  of  the  court  In  overrul- 
ing his  objection  this  appeal  is  taken.  The 
objection  extends  only  to  the  Item  of  fSOO, 
"To  Joseph  E.  Ashton,  per  agreement." 

It  Is  contended  that  Mitchell,  being  only 
an  administrator  pendente  lite,  had  no  i>ow- 
er,  virtute  officii,  to  pay  any  of  the  debts  of 
the  deceased.  In  this  state  letters  of  ad- 
ministration pendente  lite  are  granted,  at 
the  discretion  of  the  orphans'  court,  where 
the  validity  of  a  will  Is  or  shall  be  contest- 
ed. Code,  art  93,  S  68.  They  confer  au- 
thority only  during,  the  contest,  and  are  to 
be  regarded  as  revoked  by  the  granting  of 
letters  testamentary  or  of  administration. 
Section  69.  There  are  no  provisions  In  our 
statutes  defining  the  powers  of  such  an  ad- 
ministrator, or  establishing  particular  and 
exceptional  rules  for  the  discharge  of  his 
duties,  as  In  the  case  of  an  administrator 
ad  colligendum.  Sections  61-64.  The  inten- 
tion of  our  law,  therefore,  seems  to  be  clear 
that  he  must  be  subject  to  the  same  general 
rules  as  control  general  administrators. 
Within  12  months  from  the  date  of  his  let- 
ters, he  must  render  his  first  account,  and, 
if  necessary,  an  additional  account  every 
six  months  thereafter.  If  his  letters  be  re- 
voked before  the  12  months  expire,  he  must 
then  exhibit  his  account  without  delay,  and 
hand  over  to  the  executor  or  new  adminis- 
trator all  the  property  of  the  decedent  In  his 
hands.  He  may  sue  for  the  recovery  of  the 
assets,  and  be  sued  for  debts  due  from  the 
decedent;  and.  If  such  suits  are  still  pend- 
ing when  his  letters  are  revoked,  the  new 
administrator  may  prosecute  or  defend 
them.  Section  G9.  With  powers  and  duties 
such  as  these,  no  sufficient  reason  can  be  as- 
signed why  he  shall  not  be  required  to  dis- 
charge the  decedent's  debts,  as  other  ad- 
ministrators are  required.  We  are  of  opin- 
ion, therefore,  that  our  statutes  do  not  con- 
template such  an  administrator  as  having 
been  appointed  for  the  special  purpose  only 
of  taking  care  of  the  assets.  The  contest 
over  the  will  creates  the  necessity  for  a 
temporary  administrator,  but  It  by  no  means 
follows  from  this  that  It  was  intended  that 
the  assets  of  the,  estate  should  be  locked  up 
for  the  ind^nite  period  during  which  the 
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UtigaUon  Bhonid  continue.  An  administra- 
tor pendente  lite  cannot  mi^e  distribution 
of  tbe  residue,  for  fbe  ntanlfest  reason  that 
the  manner  of  tiie  distribution,  and  tbe  per- 
sona entitled  to  claim,  would  depend  upon 
13ie  proTlslona  of  the  will,  la  case  of  tbe 
eatabUsbment  of  Its  validity.  But  no  such 
reason  applies  to  the  discbarge  of  tbe  de- 
cedent's dxibtB.  That  Is  In  no  wise  depend- 
ent npon  the  Issue  of  tbe  contest  orer  the 
wllL  The  existence  of  tbe  debts,  and  the 
r^ht  of  creditors  to  be  paid  out  of  the  per- 
sonal assets,  are  matters  fixed  by  the  law. 
It  could  serve  no  good  purpose,  but  would  be 
grossly  unjust,  to  compel  creditors  to  wait 
the  determination  of  a  suit  In  wblch  they 
are  In  no  respect  Interested.  Tbe  case  of 
Kamlner  v.  Hope,  IS  S.  G.  S61,  was  cited  at 
the  hearing  to  support  tbe  view  that  an  ad- 
ministrator pendente  Ute  has  power  on^  to 
collect  and  preserve  assets.  That  case 
ought  not,  we  think,  to  be  followed  in  this 
state,  where,  as  we  have  said,  there  is  a 
general  Intention,  to  be  gathered  from  our 
statutes,  that  he  shall  have  the  powers  of  a 
general  administrator,  ezc^  that  of  distribu- 
tion. Woerner,  In  bis  work  on  the  Law  of  Ad- 
ministrators (page  401),  after  referring  to  that 
case,  remarks,  "The  powers  of  an  administra- 
tor pendente  lite  are  enlarged  by  the  English 
probate  act  (20  &  21  Vict.  c.  77.  S  70;  Tlch- 
bome  T.  Tlcbbome,  L.  B.  2  Prob.  &  Dlv. 
41)  to  include  aU  the  rights  and  powers  of  a 
general  administrator,  except  the  right  of 
distributing  the  residue;  and  the  tendency 
In  Amertea  is  in  tiie  same  direction."  He 
(dtea  In  suj^ort  <tf  ttds  statement  Benson  v. 
Wolf,  43  N.  J.  Law,  78-81;  In  re  Duncan,  3 
Bedf.  Sur.  153;  Cadman  v.  Bichards,-13 
Neb.  383.  14  N.  W.  169.  In  Be  EUmaker'a 
Estate,  4  Watts,  36,  It  was  said:  "An  ad- 
ministrator pendente  lite  is  an  officer  of  the 
court,  whose  duty  Is  limited  to  filing  an  in- 
ventory, taking  care  of  the  assets,  and  col- 
lecting and  paying  debts."  These  views 
find  support  In  the  opinion  of  this  court  In 
Bz  parte  Wortblngton.  54  Md.  361.  In 
speaking  of  the  duties  of  an  administrator 
pendente  lite,  Boblnson,  j.,  said:  "It  Is  the 
duty  of  such  administrator  to  collect  and 
preserve  the  property  pending  the  litigation, 
and  although  be  may  sdl  the  same,  or  part 
of  It,  to  prevent  loss  or  Injury,  or  when  It 
is  necessary  .to  pay  debts,  yet  tbe  law  never 
contemplated  that  he  should  make  a  final 
settlement  and  distribution  of  the  estate." 

There  appears  in  the  record  a  copy  of  a 
paper  that  was  filed  in  tbe  snlt  at  that  time 
pending  between  tbe  parties  to  this  appeal. 
In  that  paper  the  parties  agree  "that  the 
verdict  of  the  Jury  on  the  Issues  shall  be 
entered  so  that  the  will  be  set  aside,**  and, 
furtbCT,  "that  out  of  the  estate  snail  be 
paid"  the  several  sums  therein  steted,  one 
of  the  Items  being  as  follows:  "To  J(»eph 
B.  Ashton,  in  full  for  his  and  bis  family's 
and  servant's  serrlces,  nursing  and  attend- 
ing to  WlUlam  Baldwin,  fSOOoVioo*"  There 


la  some  dliq>ute  whetiier  Uila  paper  was' of- 
fered In  evidence  at  the  hearing  of  tbe  case 
la  the  orphans'  court  It  la  conceded,  how- 
ever, that  it  was  in  tact  read  to  tbe  cour^ 
and  Its  genuineness  Is  not  questioned.  l%e 
appellee  contends  that  the  agreement  Is  but 
a  part  of  the  compromise  ^ected  between 
the  parties  1^  which  the  suit  was  terminatr 
ed,  and  is  In  fact  only  a  memorandum  of 
the  amounte  which  were  to  be  paid.  On  the 
same  day  Mitchell  exhibited  his  account  In 
the  orphans'  court,  both  parties  filed  peti- 
tions in  which  they  respectively  set  forth 
their  claims.  Tbe  appellee,  in  hia  petition, 
in  which  he  prays  the  court  to  confirm  the 
account,  alleges  that  the  parties  v«-bally 
agreed  to  terminate  tbe  suit,  and  thereby 
intended  to  settle  uid  close  all  litigation 
over  Mr.  Baldwin's  estate  In  whldi  Ashton 
was  concerned,  and  that  tbe  9500  be  was  to 
receive  waa  allowed  to  him  clear  of  all  de- 
ductions, in  consideration  of  his  withdraw- 
ing all  efForta  to  snstahi  the  validity  of  the 
will.  The  appellant,  in  hIa  petition,  con- 
tends that  Ashton  la  Indebted  to  tbe  estate, 
and  such  Indebtedness  should  be  accounted 
for  before  be  Is  allowed  to  receive  any  part 
of  tbe  sum  allowed  by  the  agreement  eon- 
talned  In  the  record.  Beyond  these  allega- 
tions in  the  petitions,  there  la  nothing  touch- 
ing the  matter  in  issue  In  the  record.  We 
cannot  regard  either  petition  as  an  answer 
to  the  other,  so  that  the  rule  laid  down  In 
Mickle  V.  Cross,  ID  Md.  353,  can  be  applied. 
The  petitions  were  filed  on  the  same  day, 
and  no  reference  was  made  In  either  to  the 
statements  contained  in  the  other.  If  it  were 
possible  to  take  one  as  an  answer  to  the  oth- 
er. It  would  be  difficult  to  determine  which 
petition  Is  to  be  treated  as  the  answer  whose 
averments  must  be  accepted  as  tme.  It  Is 
therefore  Impossible  for  this  court,  In  the 
present  state  of  tbe  record,  to  pass  upon  this 
question.  We  will  therefore  remand  the 
case,  so  that  tbe  orphans*  court,  which  has 
full  power,  may  determine  what  waa  the 
extent  of  the  agreement  between  the  par- 
ties; and,  if  It  shall  find  that  the  appellant 
Is  not  estopped  by  his  agreement,  It  may  In- 
quire whether  Ashton  Is  In  part  indebted  to 
the  estate,  and  thereupon  allow  the  claim  of 
Ashton,  in  whole  or  in  part,  or  Teject  the 
same,  as  tbe  agreement  of  the  parties  or  the 
evidence  before  them  may  warrant 

The  motion  to  dismiss  the  appeal  must  be 
overruled.  The  sixteenth  rule  Is  clear,  that 
no  appeal  tiiall  be  dismissed  because  the 
transcript  shall  not  have  been  transmitted 
within  tbe  time  prescribed,  if  It  shall  ap- 
pear to  the  court  that  such  delay  was  occa- 
sioned the  neglect  omission,  or  Inability 
of  the  officer  whose  duty  it  Is  to  make  it  out 
and  transmit  It;  bat  such  neglect  omission, 
or  liability  of  the  clerk  shall  not  be  presum- 
ed, but  must  be  shown  by  tbe  appellant 
l^ere  are  filed  In  this  case  three  ^davits 
ot  tbe  register  of  wfils.  By  the  first  it  ap- 
pears that  the  counsel  for  the  appellant  on 
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the  23d  of  December,  1896  (nine  dajs  after 
the  order  appealed  from  was  passed,  and  on 
the  same  day  the  appeal  was  entered),  or- 
dered the  record  to  be  made  up  and  trans- 
mttted  to  this  court,  aod  that  later  on  he  In- 
qnlred  of  the  register  If  the  record  would 
be  made  out  and  transmitted  within  the 
time  prescribed  by  law,  and  was  told  by  tne 
register  that  he  could  not  have  it  ready  by 
that  time,  because  of  pressure  of  business 
which  required  his  attention.  In  the  last 
affidavit  filed  the  register  further  states  that 
the  delay  was  his  act,  with  which  the  appel- 
lant or  his  counsel  had  nothing  to  do.  This 
iB  not  contradicted  by  anything  now  before 
the  court,  and  is  sufficient  to  meet  the  bur- 
den of  proof  put  upon  the  appellant.  It 
shows  that  the  delay  was  caused  by  the 
register,  for  which  the  appellant  is  hi  no  wise 
responsible.  Order  reversed,  and  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  this  opinion,  with  coats  to  -the  ap- 
pellant. 

(M  Hd.  MS) 

WILLIAHSPOBT  &  H.  TURNPIKB  CO.  T. 

STABTZMAN  et  aL 
(Oonrt  of  Appeals  of  Maryland.   Nor.  17, 1897.) 

COKSTITOTIONAI.  LaW— OHLIOATmlT  OP  OONTBACTS 
— HbMBDX — TrRNPlEB  ChARTISS. 

Laws  1832,  e.  126,  specially  incorporating 
a  turnpike  company,  provided  (section  12)  that 
tiie  company  shonld  be  governed  by  the  same  tee- 
nlations.  and  be  subject  to  the  same  fines,  penal- 
tiea,  and  restrictions,  as  were  Imposed  on  turn- 
pike companies  organised  andcr  Acts  1804,  c  51, 
which  required  toraplkes  to  lie  kept  in  perfect  re- 
pair. The  charter  did  not  name  an  excludve 
remedy  for  compelliDg  repairs  to  be  made,  but 
chapter  51  provided  (section  26)  thaL  if  s  com- 
pany neglected  for  15  days  to  keep  its  road  In 
nqiair,  a  Justice  of  the  peace'  should,  on  informa- 
tion, Issue  a  precept  commanding  a  constable  to 
summon  three  dleinterested  persons  to  meet  at 
the  place  in  the  road  complained  of:  that,  if  the 
road  was  found  'lefectlve  by  inquisition  of  the 
Jnstlce  and  a  majority  of  the  viewers,  the  jus- 
tice should  notify  the  keepers  of  tbe  gates  be- 
tween which  tbe  defect  existed,  and  uat  they 
should  not  demand  toll  thereafter  until  tbe  defect 
should  be  remedied;  that,  if  repairs  were  not 
made  before  the  next  county  court,  a  copy  of 
the  inquisition  should  be  sent  to  the  judges,  who 
should  cause  said  ke^iera  to  appear,  and  if  they 
were  convicted  of  the  offense  cbaroed  In  tiie  In- 
quiritkm  they  were  to  be  fined,  and  If  the  com- 
pany neglected  to  reoair  for  16  days  tiipreafter 
It  and  the  president  and  managers  were  to  be 
fined,  ffew,  that  the  charter  contract  was  not 
Impaired  by  Code,  art  23,  t  242,  as  amended  by 
Acts  1894,  e.  607,  providing  a  further  and  similar 
remedy,  differing  from  the  other  mainly  in  that 
It  gives  six  Jurors,  who  are  to  be  summoned  by 
the  sheriff  nnder  order  of  court;  that  the  col- 
lection of  tolls  is  not  prevented  antil  tbe  conrt 
confirms  the  Inqnieltion;  that  the  company  may 
have  a  jnry  trial,  before  confirmation,  to  deter- 
mine whether  the  road  is  oat  of  condition;  and 
that  no  fines  are  to  be  imposed. 

Appeal  from  circuit  court,  Waabtngton 

county. 

Petition  of  James  W.  Startzman  and  oth- 
ers against  the  Willlamsport  &  Hageratown 
Turnpike  Company.  From  an  order  in  fa- 
Tor  of  petitioners,  defendant  appeals.  Af- 
flrmed. 


Argued  before  McSnBURT,  C.  J.,  and 
BRYAX,  FOWLER,  BRISCOE,  PAGE,  EOB- 
DRTS.  BUSSUM,  and  BOYD.  JJ. 

J.  a  Lane  and  H.  H.  Keedy,  Jr.,  tor  appel- 
lant   0.  D.  Wagaman,  for  iqipellees. 

BOYD,  J.  The  appellant  was  incorporat- 
ed by  chapter  125  of  the  Laws  of  1832  to 
make  a  turnpike  road  from  Willlamsport  to 
Hagerstown.  Section  12  of  its  charter  cloth- 
ed it  with  certain  rights  and  powers  held  by 
turnpike  companies  incorporated  by  the  act 
of  1804.  c.  61,  and  provided  that  it  "shall 
be  governed  by  the  same  regulations  and  be 
subject  to  the  same  fines,  penalties  and  re- 
strictions, as  the  said  companies  now  are 
when  the  same  are  not  inconsistent  with  the 
provisions  of  this  act"  The  appellees  filed 
a  petition  In  the  circuit  court  for  Washing- 
ton county  in  pursuance  of  section  242  of 
article  23  of  the  Code  of  Public  General 
Laws,  as  amended  by  the  act  of  1894,  c.  007, 
alleging  that  the  appellant  had  failed  to 
keep  its  road  in  good  repair  at  points  desig- 
nated in  the  petition,  and  seeking  such  re- 
lief as  they  are  entitled  to  under  the  laws 
of  this  state.  By  authority  of  tbe  court,  the 
Bheriff  summoned  a  jury  of  six  persons,  as 
directed  by  the  act  of  1894,  and  returned  an 
Inquisition,  executed  by  said  Jurors,  In  which 
they  found  the  road  was  out  of  repair  at 
the  points  named,  and  had  been  for  such 
times  as  are  stated  In  tbe  Inquisition.  The 
appellant  then  filed  an  answer,  in  which  It 
demurred  to  the  petition  on  tbe  ground  ttiat 
the  provisions  in  the  Code,  and  the  amend- 
ment thereto,  could  not  affect  Its  charter, 
and  also  made  a  motion  to  quash.  After 
hearing  the  parties,  the  court  below  over- 
ruled the  motion  to  quash,  confirmed  the  In- 
quisition, and  ordered  "that  tolls  shall  not 
be  charged  by  the  Willlamsport  &  Hagers- 
town Turnpike  Company  at  tbe  gate  men- 
tioned In  the  petition  in  this  cause  until  the 
Willlamsport  &  Hagerstown  Turnpike  Road 
shall  be  put  in  good  order  and  reiialr.*'  No 
reservation  waa  made  in  the  charter  giving 
the  state  power  to  repeal  or  amend  it,  nor 
did  the  constitution  then  in  force  reserve  the 
right  to  alter  or  amend  charters  of  corpora- 
tions, as  subsequent  constitutions  of  this 
state  have  done.  Section  303  of  article  23 
of  the  Code  confers  upon  all  corporations, 
whether  formed  under  general  or  special 
laws,  the  benefit  of  that  article,  and  also 
n;akes  them  subject  to  the  processes,  reme- 
dies, or  proceedings  by  that  article  author- 
ized to  be  taken,  by  or  against  the  corpora- 
tions therein  referred  to,  so  far  as  they  may 
be  applicable.  Section  242,  as  amended  by 
the  act  of  1894,  Is  therefore  clearly  applica- 
ble to  this  company,  unless  It  In  some  ma- 
terial way  infringes  upon  the  protection 
guarantied  to  It  by  the  constitution  of  tbe 
United  States,  which  prohibits  the  states 
from  [wssing  any  laws  Impairing  tbe  obllga- 
tlon  of  contracts.    The  question  to  be  de- 
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tennlned,  therefore,  la  whether  the  act  of 
1894  has  so  far  altered  or  amended  the  char- 
ter of  the  defendant  as  to  impair  the  obliga- 
tion of  the  contract  between  the  state  and 
the  appellant  By  the  charter  the  state  con- 
ferred valuable  rights  npon  the  company, 
and  at  the  same  time  Imposed  certain  re- 
strictions and  duties  upon  it  One  of  its 
duties,  of  most  Importance  to  the  public,  is 
to  ke^  the  road  "In  good  and  perfect  order 
and  r^alr,"  during  the  continuance  of  the 
corporation,  as  is  expressly  required  by  the 
act  of  1804,  made  part  of  the  charter.  If, 
then,  the  legislature  has  provided  machinery 
by  which  the  appelant  can  be  compelled  to 
live  up  to  its  part  of  the  contraet,  or  sur- 
render Its  right  to  collect  tolls  while  it  is  In 
default,  there  can  be  no  question  about  the 
right  of  those  interested  to  make  use  of  such 
machinery,  unless  the  use  of  It  will  impair 
the  contract  itself  or  be  expressly  or  Im- 
pliedly prohibited  by  the  charter.  It  has 
frequently  been  held  by  this  and  other  courts 
that,  although  there  Is  a  clearly  defined  dis- 
tinction between  the  obligation  of  a  contract 
and  the  remedy  by  which  it  m^  be  en- 
forced, the  state  cannot  take  away  a  remedy 
that  is  necessary  to  the  enforcement  of  the 
contract  without  furnishing  some  other  ade- 
quate on^  and  it  cannot,  under  the  name  or 
guise  of  a  remedy,  authorize  proceedings 
that  substantially  affect  the  contract  itself, 
unless  such  power  has  been  reserved.  If 
the  state  had  contracted  with  the  appellant 
that  Id,  the  event  of  Its  default  In  keeping 
the  road  in  repair,  titie  remedy  to  compd  it 
should  be  by  some  named  method,  and  by 
no  other,  then  it  might  insist  upon  tliat 
method  alone  be^  used  against  it,  as  it 
would  be  a  part  of  the  contract  Itself.  But 
this  diarter  does  not  attempt  In  twms  to  ex- 
clude other  remedies.  The  company  is  lia- 
ble to  those  using  the  road  for  injuries  occa- 
iiloned  1^  the  want  of  repairs.  CnJwther's 
Oase,  63  Md.  558,  1  AU.  27G;  CasseU's  Case, 
66  Md.  419,  7  Atl.  805;  Baltimore  &  B.  Turn- 
pike Boad  T.  State,  71  Md.  573,  16  Atl.  88^ 
The  state  could  luoceed  by  scire  facias  for 
the  forftiture  of  its  charter  for  nonuser  or 
misuse  (Washington  ft  B.  Turnpike  Road  v. 
State,  19  Md.  239),  or  the  appellant  could 
be  Indicted  if  the  defective  condition  of  the 
road  amounted  to  a  public  nuisance  (Balti- 
more &  Y.  T.  Co.  V.  States  63  Std.  573, 1  Atl. 
285).  But  those  remedies  are  tedious,  and 
do  not  furnish  such  speedy  and  summary 
relief  as  a  complaint  of  this  character  re- 
quires. This  company  was  granted  the  priv- 
ilege of  collecting  tolls  from  those  using  the 
road  in  consideration  of  Its  keeping  It  In 
good  order  and  repair.  If  it  foils  to  do  that 
for  a  loi^r  period  than  allowed  by  Its  char- 
ter, it  has  no  right  to  exact  tolls,  and  there- 
fore the  legislature  has  provided  a  speedy 
method  by  which  It  can  be  determined 
whether  it  hi  thus  in  default  By  section  2^ 
c.  51,  Laws  1804^  It  was  provided  that  If  a 
company  subject  to  tbat  law  neglects  to 


keep  its  road  in  good  and  i^erfect  order  tor  a 
space  of  15  days,  on  Information  being  given 
to  a  Justice  of  the  peace  of  the  neighborhood 
he  shall  Issue  a  precept,  to  be  directed  to  a 
constable,  commanding  him  to  summon 
three  disinterested  persons  to  meet  at  the 
place  in  the  road  complained  of.  The  jus- 
lice  and  the  persons  summoned  were  then 
to  inquire  Into  the  condition  of  the  road, 
and  an  Inquisition  made  and  certified  under 
the  bands  of  the  justice  and  a  majort^  of 
the  pnsons  summoned.  If  the  road  was 
found  by  the  Inquisition  to  be  out  of  order 
and  repair,  the  justice  was  required  to  send 
a  copy  to  each  of  the  keepers  of  the  turn- 
pikes or  gates  between  which  such  defective 
place  was,  "and  from  thenceforUi  the  tolls 
hereby  granted  to  be  collected  at  such  turn- 
pikes  or  gates  shall  cease  to  be  demanded, 
paid  or  collected  until  the  said  defective 
part  or  parts  shall  be  put  In  good  and  per- 
fect order  and  repair  as  aforesaid.**  It  fur- 
ther provided  that,  If  the  road  was  not  put 
in  repair  before  the  next  county  court  of  the 
county,  the  justice  should  send  a  copy  of  the 
inquisition  to  the  judges,  who  shall  cause 
to  be  brought  before  tbem  the  person  or  per- 
sons in  charge  of  the  part  of  the  road  out 
of  repair,  and,  if  they  were  "convicted  of 
the  offense  by  the  said  inquisition  charged," 
the  court  was  directed  to  fine  them  accord- 
ing to  the  nature  and  ag^avaUon  of  the  neg^ 
lect  not  exceeding  $100  for  every  week  such 
place  shall  have  been  out  of  order  and  re- 
pair. If  the  company  still  n^lected  to  have 
the  place  repaired  within  15  days  after  the 
said  fine  was  Imposed,  then  the  court  was 
directed  to  fine  the  president  managers,  and 
company,  not  exceeding  $200.  Under  the 
act  of  1894.  If  the  road  remain  out  of  repair 
16  days,  any  person  or  persons  can  file  a  pe- 
tition in  the  circuit  court  for  the  county  (or 
in  the  superior  court  of  Baltimore  city,  if  tiie 
road  be  in  tbat  city),  alleging  the  failure  of 
tbe  company  to  keep  the  road  In  good  ordo: 
and  repair;  whereupon  one  of  the  Judges  of 
the  court  must  pass  an  order  directing  the 
sheriff  to  summon  a  jury  of  six  disinterested 
freeholders,  to  meet  on  the  part  or  parts  of 
the  road  mentioned  in  the  petition,  who  shall 
determine,  upon  their  view  of  the  road  and 
the  evidence  of  such  witnesses  as  may  be 
produced  by  the  petitioners  or  the  company, 
the  condition  of  the  road  and  the  length  of 
time  such  condition  has  continued.  An  in- 
quisition is  to  be  signed  and  sealed  by  the 
jurors,  and  returned  by  tbe^sherUt  to  the 
clerk's  office  of  the  circuit  court  for  the 
county,  and,  if  the  inquisition  shall  find  tiie 
road  Is  not  In  good  order  and  repair,  any 
judge  of  the  court  may,  within  10  days  after 
the  return  thereof,  confirm  the  same,  and  or* 
der  tbat  tolls  shall  not  be  charged  by  such 
company  at  the  gates  next  to  the  place  or 
places  In  said  road  so  out  of  repair  until  It 
shall  be  put  in  good  order  and  repair.  Be- 
fore the  confirmation  of  the  Inquisition  the 
petitioners  <a  the  conquny  may  demand  a 
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end,  we  will  affirm  tbe  order  of  the  court  be- 
low. In  Francis  t.  Weaver,  sdpra.  It  was 
held  that  there  could  be  no  appeal  to  this 
court  As  the  Qnestlon  was  not  raised,  we 
have  thought  It  best  to  determine  this  case 
on  Its  merits,  without  passing  any  opinion 
on  the  right  of  appeal  in  proceedings  of  this 
character.  Order  affirmed,  costs  to  be  paid 
by  tbe  appellant 


trial  by  jmy  In  court  to  determine  whether 
said  road  Is  in  good  <vder  and  repair,  or  may 
more  to  quash  the  proceedings  foe  matters 
of  law,  provided  that  the  confirmation  of  the 
Inquisition  shall  not  be  delayed  more  than 
IS  days  by  a  motion  to  quash  or  for  a  jury 
trial  by  the  corporation,  unless  It  gives  bond 
condltioued  for  the  refunding  of  all  tolls  col- 
lected after  the  expiration  of  10  days  from 
^e  return  of  the  Inquisition,  it  It  be  affirm- 
ed. 

A  comparison  of  tbe  provisions  of  the  laws 
above  referred  to  win  ratabllsb  tbe  fact  be- 
yond all  question,  we  think,  that  tbe  act  of 
1894  is  more  favorable  to  the  appellant  than 
the  act  of  1801.  The  former  gives  six  Ju- 
rors, to  be  summoned  by  the  sheriff  of  the 
coun^  under  orders  of  the  co^rt  Instead  of 
tbree  persons,  to  be  summoned  by  a  consta- 
ble by  virtue  of  a  precept  of  the  justice. 
By  the  act  of  1801  the  decision  of  three  per- 
sons that  tbe  road  Is  out  of  r^iair  prevents 
the  collection  of  tolls  until  It  Is  put  In  re- 
I>air,  while  under  the  act  of  1894  that  result 
does  not  follow  until  tbe  court  confirms  tbe 
Inquisition,  and.  If  seasonable  application  be 
made,  the  company  can  have  a  jury  trial  In 
court  Surely,  such  a  change  In  the  remedy 
cannot  be  said  to  Impair  the  contract  or 
prejudice  the  api>ellant  Nor  can  we  see 
bow  the  failure  to  provide  for  fines  in  the 
act  of  1884  can  possibly  injure  It  If  the 
state  Is  satisfied  with  a  milder  punishment 
of  tbe  appellant  for  neglect  of  its  duty  than 
might  be  infiicted  under  Its  charter.  It  is 
difficult  to  understand  bow  it  can  be  said 
that  the  appellant  has  been  injured  by  the 
lessening  of  the  penalty.  The  Code  differs 
In  some  respects  from  the  methods  prescribed 
In  the  charter,  but  the  differences  are  not  so 
at  variance  with  the  proceedings  contem- 
plated by  the  charter  as  to  make  them  ei- 
ther onerous,  oppressive,  or  unconstitutional. 
We  do  not  mean  to  say  that  the  remedy  nam- 
ed In  the  charter  could  not  still  be  pursued, 
as  was  done  In  Francis  v.  Weaver,  76  Md. 
457,  25  Ati.  413;  but  If  the  parties  entitled 
thereto  see  proper  to  adopt  the  proceedings 
pureued  In  this  case,  It  cannot  be  objected 
to  on  constitutional  grounds. 

It  has  been  urged  on  behalf  of  the  appel- 
lant that  tbe  act  of  1894  makes  a  material 
change  because  It  also  provides  this  remedy 
for  failure  to  keep  tbe  road  "of  such  width 
aa  required  by  the  terms  of  the  laws  under 
or  by  which  .incorporated,"  and  that  sections 
243  and  244  of  article  23  of  the  Code  con- 
template forfeitures  of  the  roads,  for  failing 
to  beep  them  In  proper  repair  and  of  pre- 
scribed width.  As  those  questions  are  not 
in  any  manner  Involved  in  this  case,  it  Is 
unnecessary  to  determine  whether  tbe  ap- 
pellant can  be  affected  by  those  provisions. 
This  proceeding  is  only  to  prevent  tbe  col- 
lection of  tolls  until  the  road  Is  put  in  repair, 
andt  as  we  have  no  doubt  about  the  right  of 
tbe  appellees  to  Invoke  the  remedies  fur- 
nished by  tbe  act  of  1804  to  accomplish  that 
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1.  In  an  action  for  personal  injuries  to  a  pas- 
senger, an  iDStmction  that  tbe  defendant  must 
exercise  the  highest  degree  of  care  and  diligence 
practicable  under  the  circunutances  is  proper. 

2.  In  an  action  for  iiijuriea  to  a  paaseneer  on 
an  electric  street  car,  the  evidence  showed  that 
the  trolley  wire  broke,  and  was  dragged  on  the 
hack  platform,  and  against  a  passenger,  by  the 
momentum  of  the  car,  whereby  he  was  injured. 
Hdd,  that  an  Instraction  under  such  circumstan- 
ces to  find  for  plaintiff,  nnless  tbe  jury  should 
find  "that  defendaot's  employes  could  not  by  the 
exercise  of  reasonable  caie  have  prevented  the 
trolley  wire  from  being  dragged  up  on  tbe  plat- 
form," was  error,  there  being  no  evidence  to  sup- 
port such  hypothesis. 

3.  Where  a  passenger  on  an  electric  car. was 
injured  by  the  breaking  of  tbe  trolley  wire,  which 
fell  upon  him  while  on  the  back  platform  of  the 
car,  if  the  accident  was  cansed  by  a  latent  de- 
fect which  defendant  could  not  discover  by  rea- 
sonable examinatliHi,  and  it  employed  sultaUe 
contractors  to  erect  me  wire,  and  proper  materi- 
al and  a  skillful  method  of  construction,  plain- 
tiff could  not  recover. 

4.  In  an  action  for  personal  injarles  by  a  pas- 
senger on  an  electric  car,  tbe  declaration  counted 
on  the  breaking  of  tbe  trolly  wire  through  neg- 
ligence of  defendant  and  did  not  allege  negli- 
Kence  in  the  operation  of  the  wire,  nor  negligence 
ui  the  operation  of  the  car.  HM,  that  an  in- 
Btruction  asked  by  defendant,  that  a  street-rail- 
way company  was  not  an  insnrer  of  the  safety 
of  its  ^ssengers,  and,  if  it  had  constructed  and 
maintained  the  trolley  wire  and  car  with  every 
reasonable  safeguard,  It  had  performed  its  du^, 
and  plaintiff  could  not  recover,  should  Iiave  been 
given. 

5.  An  amendment  to  tbe  constitatlon  in  1892 
provided  that  the  assembly  or  the  supreme  bench 
of  Baltimore  city  might  provide  rules  for  reQoir- 
ing  causes  to  be  tried  before  the  court  without  a 
Jury,  nnless  an  election  to  Iiave  causes  tried  be- 
fore the  jury  was  made.  The  supreme  bendi 
adopted  rules  providing  for  trials  by  the  court 
unless  an  election  in  writing  was  filed  for  trial 
before  a  jury,  such  election  not  to  be  withdrawn 
except  by  the  written  consent  of  all  the  parties 
filed  m  the  case.  Hdd,  that  the  election  for  trial 
by  jury  should  be  a  sepiarate  and  distinct  act.  evi- 
denced by  a  writing  different  from  the  pleading; 
and  tbe  fact  that  a  declaration  filed  closed  wlui 
the  words,  "Wherefore  he  brings  this  suit,  amd 
claims  $5,000,  and  prays  a  jury  trial,*'  was  not 
such  an  election. 

Appeal  from  court  of  common  ideas. 

Action  by  T.  Harry  Nugmt  against  the 
Baltimore  Ci^  Passenger  Bailway  Company. 
Judgment  for  plalntlfl.  Defoidant  appeals. 
Reversed. 

The  following  was  defendant's  first  prayer: 
"The  defendant  prays  the  court  to  instruct 
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the  jury  that  the  law  does  not  make  a  ttree^ 
railway  company  an  Insnrer  of  the  safety  of 
tts  passengers,  or  require  it  to  adopt  every 
possible  contrivance  looking  to  their  safety 
that  human  ingenuity  can  suggest;  and  that 
if  they  find  from  the  evidence  that  the  de- 
fendant had,  In  reference  to  both  the  erec- 
tion and  maintenance  of  the  trolley  wire  and 
car  mentioned  in  the  evidence,  used  every 
reasonable  safeguard  which  the  nature  of  its 
business  admitted,  it  has  performed  Its  duty 
In  the  premises,  and  the  verdict  moat  be  for 
the  defendant" 

Argued  before  McSHERRY,  0.  J.,  and 
BRISGOBl  BRTAN*  BOYD,  FOWLBB,  and 
BOBBRTB,  JJ. 

A.  W.  Machen  and  Wm.  a  Bryan,  Jr.",  for 
appellant  Thomas  C  Buddell,  Sydney  Hail, 
and  James  W.  Bilstor,  for  app^lee. 

McSHERRY,  0.  J.  This  Is  an  action  to  re- 
cover damages  for  a  persfmal  injury.  The 
facts,  Bo  far  as  they  need  be  recited  to' pre- 
sent the  questions  of  law  which  are  brought 
up  by  the  second  and  third  bills  of  exception, 
are  few  and  simple,  and  will  be  stated  In  a 
moment.  The  ruling  complained  of  In  the 
first  bill  of  exceptions  has  reference  to  a 
question  of  practice,  and,  though  arising  ear- 
liest on  the  record,  win  be  considered  and 
disposed  of  last,  because  it  does  not  pertain 
to  the  merits  of  the  controversy. 

The  appellant  Is  a  corporation  owning  and 
operating  a  street  railway  in  the  dty  of  Bal- 
timore. The  motive  power  used  to  propel 
Its  cars  Is  electricity,  which  Is  applied  by  the 
overhead  trolley  system.  On  the  day  that 
the  injury  complained  of  happened,  the  ap- 
pellee boarded  one  of  the  company's  cars, 
taking  a  seat  on  the  inside,  but  afterwards, 
owing  probably  to  the  crowded  condition  of 
the  car,  going  to  and  standing  on  the  rear 
platform.  Shortly  thereafter  the  trolley  wire 
brc^e  some  few  inches  from  a  brass  sleeve 
which  spliced  together  the  ends  of  the  sep- 
arate wires  that,  when  united*  formed  the 
continuous  trolley  wire.  That  part  of  the 
brokoi  wire  which  was  above  the  car,  and 
which  stretched  In  the  direction  that  the  car 
was  going,  was  carried  on  the  trolley  pole  as 
the  car  proceeded;  and,  as  the  car  moved 
forward,  the  wire,  cliarged  with  the  electric 
current,  was  paid  out  ov^  the  trolley  wheel, 
and  the  severed  end  fell  upon  the  roof  of  the 
car,  and  thence  over  Its  rear  edge,  and  came 
in  contact  with  the  appellee,  who  was  thrown 
by  the  shock,  or  who,  receiving  a  shock 
therefrom,  Jumped  to  the  ground,  and  was 
Injured.  The  period  of  time  Intervening  be- 
tween the  breaking  of  the  wire  and  the  In- 
Jury  to  the  appellee  was  only  a  few  seconds. 
The  record  fails  to  show  that  the  car  could 
have  been  stopped  in  a  shorter  space  of  time 
than  It  was,  or  that  the  employes  In  charge 
of  It  could  have  done  anything  which  they 
omitted  to  do  to  avoid  the  Injury.  There 
OTldemce  adduced  li^  the  appeUant  tend- 


ing to  prove  that  the  wire  broke  from  a  la<- 
tent  defect  that  no  test  or  Inspection  could 
have  discovered,  and  that  no  human  fore- 
sight could  have  guarded  against;  that  the 
wire  had  been  subjected  to  all  the  tests 
known  to  science,  if  not  before  it  was  sent 
from  the  factory  where  It  was  made,  at  least 
before  it  was  put  In  place;  and  that  since 
It  had  been  in  use.  it  had  been  regularly  and 
carefully  Inspected.  It  was  further  shown 
that  the  most  skilled  contractors  bad  con- 
structed the  line,  and  that  the  best  materials 
which  conld  be  procured  had  been  used. 
There  was  also  sufficient  evidence  before  tbe 
Jury  from  which  they  well  might  have  found. 
If  they  believed  that  evidence  to  be  true,  that 
the  wire  broke  from  no  fault  or  negligence 
of  the  company  or  Its  employte;  and  they 
might  likewise  have  concluded— for  the  testi- 
mony. If  credited,  warranted  the  conduslon 
—that  the  highest  degree  of  care  and  caution 
known  to  science  had  been  used  by  the  com- 
pany In  providing  the  best  materials,  appli- 
ances, and  workmanship  in  the  building  of 
Its  trolley  system.  The  declaration  contains 
a  single  count  It  avm  that  a  certain  wire, 
the  property  of  the  defendant  and  which  It 
was  its  duty  to  keep  in  repair,  was,  through 
the  car^essness  and  negligence  of  the  com- 
pany and  Its  servants,  out  of  repair,  and, 
in  consequence,  broke,  and  fell  upcm  the  plain- 
tiff, who  at  that  time  was  using  due  care 
and  caution.  Under  this  declaration,  and  up- 
on  this  proof,  each  of  the  parties  presented 
two  prayers  for  Instructions  to  the  Jury. 
The  court  of  common  pleas  granted  the  plain- 
tiff's second  prayer,  modlfled  his  first,  and,  as 
modified,  granted  It;  rejected  the  defend- 
ant's second,  modified  Its  first  and,  as  modi- 
fled,  granted  It  To  this  action  of  the  court 
the  third  bill  of  exceptions  was  taken. 

The  plaintiff's  first  prayer  needs  no  dis- 
cussion. The  objection  made  to  it  In  the 
court  below  was  that  it  left  to  the  Jury  a 
question  of  law.  In  not  defining  the  degree 
of  care  required  of  the  defendant  No  point 
is  suggested  in  tbe  brief  against  this  prayer, 
and  we  think  the  one  raised  below  is  not 
tenable.  It  d^ned  the  d^ree  of  care  and 
diligence  exacted  of  the  defendant  as  the 
"highest  degree  of  care  and  diligence  prac- 
ticable undCT  the  circumstances."  This,  aa 
we  shall  see  later  on,  correctly  described  the 
extent  of  the  duty  owed  by  the  carrier  to  tho 
plaintiff. 

The  plaintiff's  second  prayer  should  not 
have  been  granted.  There  was  a  special  ex- 
ception interposed  to  it  In  the  trial  court  up- 
on the  ground  that  there  was  no  evidence  to 
support  one  of  its  hypotheses.  This  objection 
ought  to  have  been  sustained.  The  prayer 
instructed  the  Jury  that  if  th^  should  find 
from  the  evidence  tiiat  the  plaintiff,  while  a 
[lassenger  on  the  defendant's  car,  and  while 
using  due  care,  was  Injured  by  contact  with 
a  broken  trolley  wire,  and  that  the  broken 
wire  was  dragged  up  on  the  back  platform, 
and  aeainst  the  plaintiff  by  ttie  m«neDtam 
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of  the  car.  then  their  verdict  would  have  to 
be  for  the  plaintifF,  "unleaa  they  shall  fur- 
ther find  tfuit  the  defendanVB  employia  could 
not,  by  the  exercise  of  reasonable  care,  have 
prevented  the  trolley  loire  from  being  dragged 
up  on  tJie  platfornC  Now,  there  is  not  a 
particle  of  evideace  in  the  record  to  support 
the  hypotbesla  we  hare  put  In  Italics,  and  It 
was  consequently  error  to  have  submitted 
such  an  hypothesis  to  the  jury.  We  may  re- 
mark. In  passing,  that  the  theory  of  the  prayer 
is  directly  at  variance  with  the  declaration. 
It  does  not.  It  Is  true,  refer  to  the  pleadings, 
and  would  not  therefore,  on  the  ground  of  vari- 
ance, be  open  to  crltidsm ;  but  It  shifts  the  right 
to  recover  from  the  one  alleged  in  the  narr.  to  a 
totally  different  ground.  If  the  cause  of  the 
Injury  was,  as  charged  in  the  declaration,  the 
bad  condition  or  disrepair  of  the  wire,  and  this 
bad  condition  or  disrepair  was  really  due  to  the 
negligence  of  the  defendant,  and  injury  ensued 
as  a  consegaence,  then  the  cause  of  action  de- 
Glared  on  was  proved;  and  it  made  and  could 
make  no  possible  difference  whether  the  em- 
ployes In  charge  of  the  car  could  or  could  not 
have  prevented  the  wire  from  being  dragged  up 
on  Qie  platform  after  it  bad.  In  consequence  of 
prior  negllgmce,  broken  and  fallen  on  the 
car,  Bven  If  the  employes  could  not  by  the 
utmost  care  have  prevented  the  wire  from  be- 
ing so  dragged  up  on  the  i^atform,  the  right 
of  action  would  still  have  been  perfect  if  the 
efficient  cause  of  the  Injury  was  in  reality  the 
antecedent  imputed  negligence  of  the  defend- 
jmt  in  p«inltiUng  the  wire  to  be  out  ol  repair. 

The  substantial  error  of  law  into  which  the 
learned  judge  below  Inadvertmtly  fell  was  In 
refusing  to  grant  the  defendant's  second 
prayer.  By  that  prayer  the  defendant  sought 
an  Instruction  to  the  effect  that  If  the  jury 
should  find  that  the  accident  to  the  plaintiff 
was  caused  "solely  by  a  bidden  or  latent  de- 
fect, not  apparent  to  the  eye,  In  the  trolley 
wire,"  and  which  "the  defendant  could  not 
have  discovered  or  detected  by  any  reason- 
able examination,"  and  that  if  the  company 
employed  proper  and  suitable  contractors  to 
erect  the  wire  and  overhead  coostruction  at 
the  place  of  the  accident,  and  If  the  con- 
tractors used  suitable  and  proper  material  and 
a  proper  and  skillful  method  of  overhead  con- 
struction, "then  the  defendant  has  performed 
Its  duty  to  the  passenger  in  this  regard,  and 
the  verdict  must  be  for  the  defendant,  even 
thou^  the  jury  farther  find  that  the  plaintiff, 
without  fault  cm  Ma  part,  did  receive  Inju- 
ries by  reason  of  the  breaking  and  falling  of 
said  trolley  wire.  A  carrier  of  passengers  is 
not  an  Insurer  of  their  safety.  This  la  the 
settled  law.  Such  a  carrier  Is  only  bound  to 
employ  the  utmost  care  and  diligence  which 
human  foresight  can  use.  Turnpike  Co.  v. 
Case,  SO  Kd.  45,  80  Atl.  571:  State  v.  Balti- 
more &  O.  R.  Co.,  24  Md.  102.  This  is  the 
limit  and  tbte  measure  of  the  duty  which  he 
■owes  to  toe  passenger.  His  failure  or  omis- 
sion to  dlschai^e  that  du^  Is  an  act  of  neg- 
ligence, and,  if  Injury  reeulta  from  that  n^- 


llgenoe,  an  action  will  lle^  It  is  apparent, 
then,  that  all  actions  of  the  kind  we  are  now 
dealing  with,  to  be  maintained,  must  be 
founded  on  negligence  of  the  defendant,  both 
asserted  and  proved.  If  there  be  no  negli- 
gence, though  there  be  an  injury,  no  action 
will  lie.  Negligence  is  essentially  relative. 
In  the  abstract  it  Is  a  nullity.  It  does  not, 
and  it  cannot.  In  the  nature  of  things,  exist 
It  is  metaphysically  impossible  to  evolve  a 
conc^t  of  negligence  apart  from  the  facts 
which  give  rise  to  It,  and  Independently  of 
some  Imposed  or  implied  correlative  duty. 
The  duty  must  be  essentially  related  to  the 
particular  circumstances;  and  a  variance  in 
the  circumstances  necessarily  begets  either  a 
modification  of  the  duty  or  else  extinguishes 
It  altogether.  Thus,  the  duty  which  a  rail- 
road company  owes  to  a  passenger  whom  It 
Is  carrying  on  Its  train  la  widely  different 
from  the  duty  tt  owes  to  a  trespasser  on  Its 
tracks;  not  only  because  the  rights  of  the 
two  are  different,  but  because. the  attendant 
circumstances  and  facts  creating  the  recii^o- 
cal  rights,  la  each  Instance,  are  dissimilar. 
This  difference  In  rl^ts  and  In  duties  springs 
from  a  divergence  in  the  circumstances  out  of 
which  they  respectively  grow.  Consequent- 
ly, a  condition  which  would  In  one  case  give 
rise  to  an  Inference  of  negligence  would  b6 
wholly  Insufficient  to  justify  its  deduction  in 
the  other.  Because  this  Is  so,  It  follows  that 
the  conditions  under  which  an  Injury  to  a 
trespasser  and  to  a  passenger  happens  pro- 
duce dlff^nt  evidentiary  results,— in  the  (me 
case,  the  Injtiry,  if  flowing  from  defective  ap- 
pliances,  being  In  Itself,  on  grounds  of  policy 
and  convenience,  prima  facie  evidence  of  neg- 
ligence In  respect  to  the  appliances  which  pro- 
duced the  injury;  while  in  the  other  Instance  it 
(the  Injury)  Is  simply  neutral  and  indifferent 
as  respects  the  proof  of  negligence.  Negligence 
and  injtu7  are  cause  and  effect,  but  negli- 
gence Is  not  the  only  cause  of  injury.  As,  In 
all  cases  where  the  Injury  Itself  Is  treated  as 
prima  facie  evidence  of  negllg«ice,  this  £«lma 
facie  evidence  is  rebuttable,  it  results  that  the 
burden  of  proof  to  show  that  the  injury  arose 
from  some  otoer  cause  than  n^Ugence  is  cast 
upon  the  party  against  whom  the  prima  facie 
evidence  has  raised  the  inference  of  negli- 
gence. Prima  facie  proof  of  negligence  is  not 
conclusive  proof  t^at  negligence  In  fact  exist- 
ed. It  furnishes  sufficient  evidence,  If  noth- 
ing to  the  Contrary  be  shown.  Every  Injury 
does  not  necessarily  result  from  negligence. 
There  are  acts  of  God,  involving  a  vis  major, 
and  there  are  accldento.  Including  no  elements 
of  negligence,  because  occasioned  by  no 
breach  of  any  Imposed  or  implied  duty  at  alL 
An  act  of  Grod  injures  no  one.  When  an  act 
complained  of  and  alleged  to  be  negligent 
could  not  by  the  exercise  of  prefer  diligence 
have  been  foreseen,  and  is  concurrent  in  its 
origin  wKh  the  resulting  injury,  and  as  sim- 
ultaneous therewith  as  physical  cause  and  ef- 
fect can  be,  and  there  is  no  antecedent  dm- 
llctlon  or  breach  of  duty,  actual  or  otnutnict- 
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Ive,  constituting  an  ultraior  or  primary  cause, 
the  act  belongs  not  to  the  class  of  negligent 
acts,  bat  to  thatdescribed  as  accidents.  Turn- 
pike Co.  T.  Case,  siqira.  For  a  mere  acci- 
dent, unmixed  with  n^Ugence  or  fault,  no 
action  win  He,  even  though  an  Injury  has 
been  done;  and  no  action  will  He  because 
there  has  been  do  breach  of  a  duty  that  was 
owed,  and  therefore  no  negligence.  Gault  t. 
Humes,  20  Md.  297;  1  Am.  &  Eng.  Bnc.  Law 
(2d  Ed.)  272,  273,  note  2.  If,  In  a  given  case, 
where  an  injury  has  happened,  and  where, 
by  reason  of  the  duty  that  is  owed  and  the 
circumstances  existing,  the  presumption  of 
negligence  arises  from  the  mere  fact  of  an 
Injury  having  been  sustained.  It  be  shown 
that  the  duty  which  was  owed  to  the  party 
receiving  the  Injury  had  been  performed  to 
the  full  measure  that  the  law  exacts,  then 
there  is  no  breach  of  duty,  and,  there  being 
no  breach  of  duty,  there  is  and  there  can  be 
no  negligence.  This  conclusion  must  be  le- 
gally and  logically  applicable  to  a  case  like 
the  one  before  us,  If  the  carrier  Is  not  an  In- 
surer of  the  passenger's  safety^  and,  If  the 
conclusion  be  applicable,  It  can  only  be  so 
because  the  carrier  Is  an  insure  of  the  safety 
of  the  passenger. 

The  measure  of  duty  which  a  carrier  owes 
to  a  passenger  is,  as  we  have  said,  the  ut- 
most care  and  diligence  which  human  fore- 
sight can  use.  If  human  foresight,  with  the 
aid  of  the  most  advanced  scientific  meth- 
ods yet  discovered,  Is  powerless  to  detect 
latent  defects  that  are  searched  for  in  the 
appliances  used  by  the  carrier,  and  If  proper 
skill  be  employed  In  the  construction  of 
those  appliances,  and  If  the  appliances  them- 
selves are  appropriate,  and  still  an  Injury 
happens,  not  from  negligence  in  their  use, 
but  solely  and  exclusively  from  some  hidden 
defects  in  their  structural  materials,  that 
adequate  and  careful  inspection,  seasonably 
and  faithfully  employed,  failed  to  reveal, 
then  such  an  Injury  Is  referable  to  a  nonac- 
tionable  accident,  and  not  to  negligence. 
There  may  be  negligence  predicated  of  an 
Improper  or  careless  operation  or  use  of  a 
perfectly  sound  appliance,  but  that  Is  negli- 
gence In  the  manipulation  or  employment, 
and  not  in  the  construction,  of  the -thing  caus- 
ing the  Injury.  With  that  species  of  negli- 
gence the  prayer  does  not  deal,  and  It  Is  con- 
sequently not  Involved  in  this  discussion. 
The  prayer  we  are  considering  left  it  to  the 
jury  to  find  whether  the  injury  sued  for  re- 
sulted soldy  from  a  hidden  defect  In  the 
wire,  which  defect  could  not  have  been  dis- 
covered by  any  reasonable  examination;  and 
It  also  left  It  to  them  to  find  whether  prop- 
er and  competent  eontractora  had  been  em- 
ployed to  erect  the  structure,  and  whether 
suitable  materials  bad  been  tised  and  a  skill- 
ful method  had  been  puraued  In  the  work; 
and  it  then  Instructed  them,  as  the  legal  con- 
clusion from  an  affirmative  finding  of  these 
hypotheses,  that  the  aHwUant  had  perform- 
ed Its  duty  to  the  passenger  In  so  far  as  that 


duty  related  to  the  providing  of  proper  ap- 
pliances that  were  alleged  to  have  earned 
the  Injury;  and,  of  course,  It  necessarily  fol- 
lowed that,  if  Its  whole  duty  In  this  regard 
had  been  done,  there  was  no  breach  of  a 
duty  owed  to  the  passenger,  and  consequent- 
ly no  negligence  of  the  character  chatted  In 
the  declaration;  and,  If  there  was  no  negli- 
gence, there  was  no  cause  of  action.  Under 
these  conditions,  the  Injury  was  the  result 
of  accident  This  prayer  contained  a  correct 
exposition  of  the  law,  and  the  jury  ought 
to  have  been  Instructed  to  that  effect  The 
refusal  to  do  so  was  error.  In  addition  to 
the  adjudged  cases  hereinbefore  cited,  we 
inay.  In  support  of  the  legal  principle  an- 
nounced In  the  prayer,  refer  to  the  following: 
Crutchfleld  v.  Railroad  Co.,  76  N.  O.  320; 
Uandelum  t.  Railway  Co.,  72  Iowa,  709,  32 
N.  W.  4;  Railway  Go.  t.  Locke,  112  Ind.  404. 
14  N.  B.  391;  Oarrlco  t.  RaUroad  Oo.  (W. 
Va.)  19  S.  E.  571;  Llbby  v.  Railroad  Co.,  85 
Me.  34,  26  Atl.  943;  Spellman  v.  Transit  Co., 
36  Neb.  890,  55  N.  W.  270;  Simmons  t. 
Steamboat  Co.,  97  Mass.  361-367. 

There  was  error,  also,  In  refusing  to  grant 
the  first  prayer  of  the  defendant  &8  offered. 
The  declaration  did  not  count  on  negligence 
In  the  operation  of  the  trolley  wire  and  car; 
nor  did  It  allege  that  an  Injury  had  resulted 
from  the  negligence  of  the  servants  In  charge 
of  the  car,  as  negligence  In  the  operation  of 
the  car  Involves;  but  H  proceeded  exclu- 
sively on  the  ground  that  the  wire  was, 
through  carelessness  and  negligence,  out  of 
repair,  and.  In  consequence,  broke,  and, 
breaking.  Inflicted  the  Injury  complained  of. 
ITie  defendant  clearly  had  the  right  to  have 
the  Jury  confined  to  the  Issue  made  by  the 
pleadings,  and  Its  first  prayer  as  presented 
did  this;  but  the  modification  of  that  prayer 
amplified  and  enlarged  the  issue.  In  this 
there  was  obvious  error. 

The  second  exception  brings  up  a  ruling 
as  to  the  admissibility  of  evidence.  A  wit- 
ness, not  on  expert,  was  asked  what  was  the 
condition  of  the  plaintiff  on  September  12th, 
—one  month  and  eight  days  after  the  date  of 
the  accident.  And  the  witness  replied  that 
he  "looked  very  bad;  he  was  lame,  and  he 
could  scarcely  go  up  st&lrs,"  etc.  The  ques- 
tion and  answer  were  excepted  to.  The  wit- 
ness was  not  asked  an  opinion.  Stie  was 
simply  required  to  describe  the  plalntlfTs 
physical  condition,  and  this  she  was  compe- 
tent to  do,  because  It  vras  merely  the  descrip- 
tion of  a  fact  which  she  bad  seen.  Its 
weight  and  value  were  for  the  Jui7.  We  see 
no  error  In  the  ruling. 

The  first  exception  brings  tip  a  new  ques- 
tion of  practice.  By  section  6  of  article  15 
of  the  constitution,  a  trial  by  Jury  of  all  Is- 
sues of  fact  Is  guarantied  to  every  litigant 
when  the  sum  in  controversy  exceeds  five 
dollars,  though  It  Is  competent  under  section 
8  of  article  4,  for  the  parties  to  a  proceeding 
to  waive  that  right,  and  to  submit  the  cause 
to  the  court  for  determination  without  the 
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aid  of  a  Juiy.  It  was  found  in  actual  prac- 
tice tbat  these  provisions  resulted  In  con- 
gesting the  dockets  of  the  common-law 
courts  in  the  city  of  Baltimore,  and  accord- 
ingly an  amendment  of  the  organic  law  was 
proposed  by  the  general  assembly  during  the 
session  of  1892.  This  amendment  was  sub- 
sequently adopted  by  the  people.  Among 
other  things,  It  declares  that  "the  general 
assembly  may  provide  by  laws,  or  the  su- 
preme bench  [of  Baltimore  city]  by  its  rules, 
for  requiring  causes  In  any  of  the  courts  of 
Baltimore  city  to  be  tried  before  the  court 
without  a  ]ury,  unless  the  litigants  or  some 
one  of  them  shall,  within  such  reasonable 
time  or  times  as  may  be  prescribed,  elect  to 
have  their  causes  tried  before  a  }ury."  Ttils 
amendment,  it  will  be  seen,  requires  the 
causes  therdn  referred  to,  to  be  tried  by  the 
court,  unless  an  election  to  have  a  jmry  trial 
is  made,  and  produces  precisely  the  converse 
of  the  condition  which  prevailed  prior  to  Its 
adoption.  Acting  under  the  authority  thus 
conferred  upon  It,  the  supreme  bench  adopt- 
ed a  series  of  rules  to  put  the  amendment 
Into  effect  Those  rules  provide  that  alt 
causes  standing  for  trial  In  the  common-law 
courts  of  the  city  shall  be  tried  before  the 
conrt  without  a  Jury  unless  an  election  lu 
writing  be  filed  for  a  trial  before  a  jury. 
They  further  declare  that  such  election  must 
be  made  by  the  plaintiff  not  later  than  15 
days  after  the  filing  of  the  declaration,  and 
that  defendants  must  malce  such  election  at 
or  before  the  time  of  first  filing  a  plea,  but 
In  no  event  after  the  time  allowed  by  law  to 
plead.  It  Is  also  prescribed  that  "such  elec- 
tion shall  not  be  withdrawn  except  by  writ- 
ten consent  of  aH  the  parties  filed  In  the 
case."  The  original  declaration  filed  In  this 
case  concluded  with  these  words:  "Where- 
fore he  brings  this  suit,  and  claims  $5,000 
damages,  and  prays  a  jury  trial."  Subse- 
quently an  amended  declaration  was  filed, 
and  Immediately  following  the  claim  for 
damages  these  words  appear:  "The  plain- 
tiff prays  a  Jury  trial."  This  is  the  only  elec- 
tion made  by  either  of  the  parties  to  have 
the  case  tried  by  a  Jury.  When  the  case  was 
called  for  trial  in  the  court  of  common  pleas, 
the  appellant  filed  a  motion  asking  tbat  a 
trial  be  had  before  the  court  without  the 
aid  of  a  Jury,  assigning,  as  a  reason  In  sup- 
port of  the  motion,  the  omission  of  the  plain- 
tiff to  file,  in  the  manner  and  wltbln  the 
time  fixed  by  the  rules,  an  election  for  a 
trial  before  a  Jury.  This  motion  was  over- 
ruled, and  to  tbat  adJudlcaUon  the  first  bill 
of  exceptions  was  taken. 

We  think  there  was  error  in  this  ruling. 
There  was  no  election  by  the  plaintiff  other 
than  the  concluding  words  which  we  have 
quoted  from  the  declaration.  These  words 
were  In  fact  a  part  of  the  declaration.  A 
withdrawal  of  the  declaration  under  leave 
of  court  would  have  withdrawn  the  election 
for  a  trial  by  Jury,  notwithstanding  the  rule 
forbids  a  withdrawal  of  an  election  without 


the  consent  of  both  parties.  It  was  the  ob* 
Tious  intent  of  the  rule  tbat  an  election  for 
a  trial  by  a  Jury  should  be  a  separate  and 
distinct  act,  evidenced  by  a  writing  different 
from  the  pleadings,  so  that  no  change  in  the 
latter  could  affect  or  interfere  vrlth  the  for- 
mer. Clearly,  the  correct  practice  under  the 
rule  is  the  one  Jnst  Indicated.  There  is  an 
additional  reason:  By  the  some  rule  it  Is 
made  the  duty  of  the  several  clerks,  as  soon 
as  It  is  ascertained  that  a  cause  will  not  be 
tried  by  a  Jury,  to  transfer  the  same  to  a 
separate  trial  docket,  entitled  "Non  Jury 
Cases,"  and  the  trial  shall  take  place  before 
the  Judge  at  large.  Now,  it  was  manifestly 
not  the  design  of  the  rule  that  the  clerks  of 
the  several  courts  should  examine  all  the 
pleadings  to  ascertain  whether  somewhere 
among  them  there  might  be  found  a  claim 
for  a  trial  by  Jury;  and,  to  obviate  the  ne- 
cessity for  such  an  examination,  the  rule 
plainly  provides  that  the  election  shall  be 
filed  In  writing,  not  later  (if  filed  by  the 
plaintiff)  than  15  days  after  the  filing  of  the 
declaration.  The  two  things,  viz.  the  elec- 
tion In  writing  and  the  declaration,  are  treat- 
ed by  the  rule  as  distinct  and  independent; 
and  It  is  clearly  error  to  combine  them  in  one 
paper.  A  declaration  Is  simply  the  state- 
ment of  the  plalntifrs  cause  of  action,  and 
It  has  nothing  to  do  with  the  mode  of  trial. 
The  election  is  a  mere  designation  of  the 
mode  of  trial,  and  has  nothing  to  do  with  the 
thing  to  be  tried.  Strictly,  the  declaration 
should  contain  no  averments  or  statements 
beyond  those  that  are  necessary  to  set  forth 
the  cause  of  action;  and  hence  a  distinct 
step  In  the  case  relating  only  to  the  mode  of 
trial  ought  not  to  be  made  a  part  of  the  dec- 
laration, with  which  It  has  no  concern. 
What  is  true  of  the  declaration  Is  true  also 
of  the  pleas,  and  the  election  should  form  no 
part  of  them.  For  the  errors  we  have  point- 
ed out,  the  Judgment  must  be  reversed;  and, 
as  the  truth  of  the  evidence  adduced  by  the 
defendant  Is  a  matter  wholly  fOr  the  Jury,  or 
the  coturt  sitting  as  a  Jury,  to  pass  upon,  a 
new  trial  will  b&  awarded.  Jn^ment  re- 
versed, and  new  trial  awarded,  with  co0ta 
above  and  below. 


(W  IM.  870) 
OOLDSCHMID  r.  HELINR 
(Conrt  of  A]n>eals  of  Maryland.   Nov.  17, 188T.) 

ABATBICBltT  AKD  RSTIVALi— SbatH  OV  PaRTV— 
Flit.  AND  BrBOB— WaSN  LiB, 

1.  The- Statute  allowing  an  appeal  to  the  court 
of  appeals  for  reviewing  Judgmenta  of  inferior 
courts  does  not  aathorize  an  appeal  to  be  taken 
or  entraiaJned  In  a  case  where  a  writ  of  laror 
was  not  availaUe  at  common  law. 

2.  If  plaintiff  dies  before  errors  assigned,  the 
writ  of  error  abates  at  common  law. 

3.  Code,  art  5,  8S  73,  74.  76,  permltthig  the 
pTOBecntioD  of  an  appeal  in  actions  at  law  the 
personal  representative  of  a  party  that  has  died 
pending  suit,  all  have  reference  to  cases  where 
the  appeal  has  been  taken  at  the  time  of  the 
death.   Therefore,  where  a  plaintiff  against 
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whom  Judgment  has  been  rendered  dies  before 
entering  an  appMl*  bia  peraonal  i^resentatiTe 
cannot  enter  it. 

Appeal  tarn  drcoit  conr^  Montgomery 

CDTinty. 

Assumpsit  by  Rudolph  Goldsehmid  against 
Mauche  H.  Mellne  and  aDother,  In  wbtcb 
there  was  a  Judgment  In  favor  of  Manche  H. 
Mellne.  Plaintiff  subsequently  died,  and  Ma- 
thUde  Goldscbmid,  his  executrix,  was  made  a 
party  idalntlff,  and  she  now  appeals.  Dis- 
missed. 

Argued  before  McSHERRY,  C.  J.,  and  BRY- 
AN, BRISCOE,  RUSSUM,  FOWLER,  ROB- 
ERTS. PAGE,  and  BOYD,  JJ. 

Adolpb  Wolf,  B.  P.  Waters,  and  D.  W.  Bak- 
er, for  appellant  Robert  B.  Peter  and  F.  E. 
Obapln,  for  appellee. 

McSHERRY,  O.  J.  The  appeal  In  this  case 
must  be  dismissed.  The  facts  are  these: 
One  Rudolph  Goldscbmid  brought  suit  In  the 
circuit  court  for  Montgomery  county  against 
Mancbe  H.  Mellne  and  Louis  D.  Mellne  in 
assumpsit  on  a  promissory  note.  The  Is- 
sues raised  by  the  pleadings  were  tried,  and 
the  trial  resulted  In  a  verdict  and  Jud^ent 
for  the  defendant  Mancbe  Mellne.  This  Judg- 
ment was  entered  on  November  17,  1S96.  On 
January  12, 1897.  the  present  appellant,  cuum- 
Ing  to  be  the  executrix  of  the  last  will  of 
Rudolph  Goldscbmid,  the  plaintiff  of  record, 
who  had  died  after  the  rendition  of  the  Judg- 
ment, and  before  an  appeal  had  been  prayed, 
went  into  the  circuit  court,  suggested  the 
death  of  the  plaintiff,  and  had  herself,  In  her 
capacity  as  executrix,  made  a  party  plaintiff. 
She  thereupon,  the  same  day,  entered  an  ap- 
peal In  the  circuit  court  to  this  court.  A 
motion  has  been  made  to  dismiss  the  appeal 
thus  taken,  and  the  question  presented  is: 
Can  an  executor  of  a  pliUntlff,  against  which 
plaintiff  in  his  lifetime  a  Judgment  bad  been 
rendered,  enter  an  appeal  after  the  death  of 
that  plaintiff?  At  the  common  law,  a  judg- 
ment was  reviewable  only  by  writ  of  error  is- 
sued ont  of  the  court  of  chancery,  and  it 
brought  up  to  the  snperIo^  court  for  review 
only  errors  of  law  apparent  on  the  face  of  the 
record,  and  nothing  more.  The  statute  of  2 
Westm.  13,  Ed.  I.  c.  81,  for  the  first  time  au- 
thorized bills  of  exception  in  civil  cases.  Rul- 
ings of  the  Inferior  court,  which,  under  the 
provisions  of  that  statute,  were  made  the  sub- 
ject of  exceptions,  were  thus  spread  upon  the 
record,  and  then  brought  before  the  appellate 
coort  by  writ  of  error.  But  now,  by  acts- of 
assembly,  an  appeal  to  the  court  of  appeals 
has  been  authorized  for  reviewing  the  Judg- 
ments of  inferior  tribunals,  and  this  method 
la  "a  more  convenient  and  less  expensive 
mode  than  the  writ  of  error."  1  Foe,  Pi,  & 
Prac.  S  826.  The  legislation  conferring  this 
right  of  appeal  Is  quite  liberal,  bat.  In  the  ab- 
sence of  express  enactment,  no  appeal  can  be 
taken  or  entertained  in  any  case  where  a  writ 
of  error  could  not  have  been  availed  of  at  the 
common  law.   Manu&ctnring  Co.  t.  Owinsi^ 


3  Gill.  498;  Swann  t.  Mayor,  etc.,  8  GIU.  154. 
By  the  rule  of  the  common  law.  if  the  plain- 
tiff m  error  dies  before  errors  assigned,  the 
death  abates  the  writ  (Carroll  t.  Bowie,  7 
Gill,  34;  Harryman  v.  Harryman,  49  Md.  70), 
and  as,  unless  specially  authorized  by  statute, 
an  appeal  will  not  lie  where  a  writ  of  error 
would  abate.  It  becomes  necessary  to  examine 
the  legislation  of  this  state  for  the  purpose 
of  discovering  whether  a  contingency  like  the 
one  presented  by  this  record  has  been  pro- 
vided for.  ArHcie  5,  gS  73-76,  and  article  10, 
S  8,  of  the  Code,  contain  all  the  enactments 
that  have  been  passed  upon  this  subject,  and. 
unless  they  cover  the  pending  appeal,  It  must 
abide  the  rule  of  the  common  law  as  applied 
to  writs  of  error.  Section  73  prescribes  that 
"no  case  In  which  an  appeal  has  been  prayed 
or  writ  of  error  applied  for,  whether  the  rec- 
ord shall  have  been  transmitted  to  the  court 
of  appeals  or  not,  shall  abate  1^  the  death  of 
either  of  the  parties,"  etc.  This  section  ob- 
viously relates  only  to  cases  where  an  ap- 
peal t^  been  prayed,  or  a'  writ  of  error  has 
been  sued  out,  during  the  lifetime  of  the  par- 
ties. In  such  Instances,  whether  the  record 
has  tieen  transmitted  to  this  court  or  not,  the- 
cases  do  not  abate  by  the  subsequent  death 
of  the  parties.  Clearly,  the  section  does  not 
apply  to  the  state  of  facts  now  presented, 
because  here  the  plaintiff  against  'whom  the 
Judgment  was  recovered  died  before  any  ap- 
peal was  prayed.  Section  74  provides  for 
cases  where  the  plaintiff  In  an  appeal  or  writ 
of  error— that  is.  In  an  appeal  that  has  been 
taken  or  a  writ  of  error  that  has  been  sued 
out— dies  before  the  term  to  which  the  aweal 
or  writ  of  error  was  returnable,  and  it  au- 
thorizes the  executor  or  heir  at  law  to  ap- 
pear in  the  court  of  appeals,  and  to  suggest 
the  death,  for  the  pntpose  of  prosecuting  the- 
appeal  or  writ  of  error.  This  section  does  not 
meet  the  case  at  bar.  Section  76  relates  to 
the  death  ot  a  party  while  the  case  is  under 
rule  alignment,  and  has  no  appUcaQon  to  this 
case  at  alt  Section  76  in  express  ieraa  has 
reference  only  to  cases  where  one  or  more 
appellants  or  appellees,  or  plaintiffs  or  de- 
fendants in  error,  shall  die  after  an  appeal 
has  been  taken,  or  writ  of  error  has  been  sued 
out,  and  before  final  Judgment  In  the  court 
of  appeals;  and  this  case  does  not  belong  to 
that  class.  These  are  aU  the  statutory  provi- 
sions relating  to  this  subject  and  respecting 
appeals  and  writs  of  error  from  courts  of  law. 
There  la,  consequently,  no  enactment  cover- 
ing a  case  at  law  where  the  plaintiff  against 
whom  a  Judgment  has  been  rendered  has  died 
before  an  appeal  has  been  entered.  And  so 
in  Harryman  v.  Harryman,  supra,  this  court 
said  "that,  where  a  party  dies  before  appeal 
taken,  the  acts"  of  assembly  then  in  force, 
"did  not  apply,  and  that  In  such  case  the  ap- 
peal should  abide  the  rule  of  the  common^ 
law."  The  acts  of  assembly  which  were  In 
force  when  the  case  Just  cited  was  decided 
are  the  same  as  those  now  i^ou  the  statute 
Iwok,  w4th  a  single  exception,  and  that  oc- 
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eeptlon  is  this:  By  article  2,  t  9,  of  tbe  Code 
of  1860  It  was  provided  tbat  "no  case  pending 
In  the  court  of  appeals  shall  abate  by  the 
death  of  either  of  the  parties,"  etc.,  whereas 
by  section  73  of  article  5  of  tbe  present  Code, 
embodying  tbe  act  of  1888  (chapter  42),  adopt- 
ed since  the  date  of  the  determination  of  the 
case  of  Harrynan  t.  Harryman,  "no  case  In 
which  an  appeal  has  been  prayed,  •  •  • 
whether  the  record  shall  have  been  transmit- 
ted or  not,  shall  abate,"  etc.  The 
section  of  the  Code  of  1880  rdated  to  cases 
actually  pending  In  tbe  appellate  court  at  the 
time  one  of  the  parties  died,  while  tbe  act  of 
1888  (chapter  42)  went  further,  and  applies  to 
cases  where  an  appeal  had  been  taken  be- 
fore the  death  of  the  party,  though  tbe  rec- 
ord had  not  been.  In  fact,  transmitted.  Ar- 
ticle 16,  S  8,  of  the  Code  relates  to  cases  In 
equity,  and  this  proTlslon  Is  broad  enough  to 
Include  a  proceeding  where  one  of  the  parties 
dies  after  decree,  bnt  before  an  appeal  has 
been  taken.  Thomas  t.  Thomas,  57  Md.  501. 
This  analysis  of  the  statutes  Is  sufficient  to 
show  that  no  provision  has  been  made  for  the 
case  of  a  plalntltr  against  whom  a  Judgment 
has  been  rendered,  and  who  has  thereafta 
died  before  an  appeal  has  been  prayed.  It  is 
competent  to  tbe  le^slature  to  supply  this 
otnlsslon,  but  tbls  court  has  no  authority  to 
do  90.  The  result  is  that  the  appeal  most  be 
dismissed.   Appeal  dismissed. 


Ca  H.  H.  Ill) 

PARKER  r.  DORSET. 

(Bttsnma  Ooart  of  New  Hampshire.  BocUnc- 
ham.   March  16,  1885.) 

VALipiTT  ow  Award— Uncibtaiittt. 

1.  An  award,  on  a  setttement  of  a  partnership 
bnsiness,  ttiai  "D.  Is  to  bare  one-half  of  tbe 
cider  now  at  P.,  and  P.  to  have  the  other  half," 
is  not  void  tot  uncertainty. 

2.  Ad  award  on  a  partnership  accooatlng  giv- 
io;  to  one  partner  one-half  of  certain  pn^>er^, 
with  the  balance  to  the  other,  is  final,  though  tbe 
actual  manual  distribution  of  such  property  It 
not  provided  for. 

Action  by  Wilbur  K.  PaAer  against  Tfer- 
rence  W.  Dorsey  on  an  award. 

Pacts  found  by  a  referee:  The  plaintiff 
and  the  defendant,  by  an  oral  agreement, 
submitted  all  dlCTerences  between  them 
growing  ont  of  a  partnership  business  they 
had  been  engaged  in  to  the  determination  of 
an  arbitrator,  whose  decision  they  agreed 
should  be  final.  After  a  bearing,  the  arbi- 
trator awarded:  "That  Dorsey  pay  to  Par- 
ker tbe  sum  of  $289.82;  Parker  to  pay  from 
said  sum  all  demands  against  the  firm  of  Dor- 
sey &  Co.  owed  in  Kensington,  N.  H.,  wheth- 
er for  apples,  barrels,  or  casks.  Dorsey  shall 
keep  to  bis  own  use  all  the  empty  ttarrela 
now  in  his  possession.  Dorsey  to  have  one- 
half  of  the  cider  now  at  Parker's,  and  Parker 
to  have  the  other  half."  Upon  tbe  foregoing 
facta  the  referee  finds  In  the  plaintltC's  favor 
for  tha  amount  of  the  award  and  Interest 
8BA.-eO 


from  tbe  date  of  tbe  wilt   Jadgment  for 

plaintitf. 

H.  A.  Shnte,  for  plalntlfl.  a  H.  KnUcht. 
for  defendant. 

BLODGETT,  J.  There  Is  no  merit  In  the 
defendant's  objection  ttiat  the  award  to  un- 
certain In  Its  provision  for  "Dorsey  to  have 
one-half  of  the  cider  now  at  Paricer's,  and 
Parker  to  have  the  other  half."  It  Is  true 
tbat  the  t^t-books  and  decisions  alike  say 
tbat  an  award  must  be  certain,  but  this 
means  only  tbat  It  must  be  reasonably  ■  cer- 
tain. Truesdale  t.  Straw,  68  N.  H.  207,  212; 
Strong  V.  Strong,  9  Gush.  5G0;  Galdw.  Arb. 
109;  Wats.  Arb.  •120;  Ross.  Arb.  •278.  In 
respect  to  certainty,  all  that  Is  necessary  to 
a  complete  award  is  that  it  should  be  in  its 
terms  so  reasonaUy  certaUi  as  not  to  leave 
its  own  meaning  open  to  future  controversy.' 
Harris  v.  Manufacturing  Co.,  9  R.  I.  99.  As 
to  the  cider,  the  award  plainly  falls  within 
this  rule.  There  can  be  no  mistake  as  to  Its 
meaning.  Tbe  respective  rights  of  th^  par- 
ties are  definitely  determined.  Nothing  is 
left  to  be  performed  but  the  mere  minlsterlaJ 
act  (Russ.  Arb.  •274,  and  cases  dted)  of  di- 
vision by  compntation  or  measuremrat,  and 
the  maxim,  "Id  certum  est  quod  certum  redd] 
potest,"  justly  appli^  It  Is,  however,  fur- 
ther contended  that  the  award  is  not  final, 
because  It  leaves  undivided  In  fact  the  thing 
which  it  purports  to  divide.  But  It  is  not 
necessary  to  a  complete- award  that  It  should 
execute  Itself.  That  Is  not  Always  possible. 
It  Is  enough  If  It  leaves  nothing  to  be  per^ 
formed  but  the  mere  ministerial  acts  needed 
to  carry  it  Into  effect.  Harris  v.  ManufacN 
turing  Co.,  supra;  CoghlU  v.  Hord,  1  Dana, 
350.  "When-  It  Is  laid  down  as  a  principle  of 
law  that  an  award  should  be  final,  the  meaning 
la,  not  that  nothing  shall  remain  to  be  done 
to  complete  the  award,  but  that  the  thing  to 
be  done  shall  have  been  determined  and  de- 
fined to  a  reasonable  certainty."  Strong  v. 
Strong,  9  Cusb.  567.  "It  may  require  future 
ministerial  acts  to  be  done  by  the  arbitrators 
or  others,  bnt  cannot  reserve  any  judicial 
act  to  be  done."  Russ.  Arb.  *272;  BlUhig, 
Awards,  ^77.  Upon  this  branch  of  the  case, 
as  well  as  the  preceding.  Strong  t.  Strong  Is 
directly  in  i>oInt.  In  that  case  the  orbltra* 
tors  awarded  to  each  of  two  partners  one- 
half  of  certain  grain,  crops,  farming  Im- 
plements, and  logs,  and  precisely  tbe  same 
objections  were  made  to  tbe  award  as  are 
now  made  here;  but  the  court  sustained  the 
award,  saying  (pages  5G6,  567):  "It  is  true, 
tbe  arbitrators  do  not  themselves  actually 
sever  the.  things  to  be  divided,  whether  hay, 
graln^  utensils,  or  logs.  There  is  nothing  In 
tbe  submission  which  requires  them  to  ^- 
fect  such  actual  severance  and  manual  dis- 
tribution of  these  things.  They  adjudge  and 
award  that  the  things  shall  be  divided,  and 
they  decide  In  what  proportions.  In  many 
cases,  no  more  to  possible  to  be  done,— as  of 
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an  award  for  the  dlTlrion  of  partnmhlp  ef- 
fects, vhlch  may  faai^n  at  the  time  to  be 
abroad,  or  otherwise  not  In  the  personal  pos- 
Msslon  of  either  party,  and  of  which  the 
quantity  or  ralue  Is  not  known;  or  as  in  the 
cose  of  an  award  concerning  objects  not  in  their 
oatare  presently  dlTi^ble,  bat  hereafter  sni^ 
ceptlMe  of  dlTlsIon,  such  as  the  yet  Inima* 
tore  cn^  of  a  fmit  tree;  or  as  In  the  case 
of  Joint  Interests  not  In  their  nature  capable 
at  any  time  of  material  severance,  like  the 
property  In  a  slUp.  these,  and  many  oth- 
er examples  which  readily  sugg^t  them- 
selves,  would  seem  to  show  that  an  award 
whldi  purports  to  divide  property  between 
two  persons  by  prescribing  a  rule  of  division 
may  well  be  final,  though  the  proi>erty  In 
qoestlw  be  not  actually  divided;  nay,  though 
It  be  IncapaUe  of  actual  division.  If  the 
award  gfve  a  d^Ite  and  certain  rule  for  the 
dlTtslon,  there  Is  no  want  of  power  In  the 
law  to  apply  the  rule,  and  enforce  Its  appli- 
cation.** To  these  views  nothing  need  be 
added.  Judgment  on  the  report  for  the  plain- 
tiff. 

OABPBNTEB,  a  J.,  did  not  alt  The  oth- 
ers concurred. 

(tt  H.  H.  168) 

STATE)  T.  WIMPFHEIMES  et  aL 
<8apreme  Court  of  Mew  Hampshire,  Stmffbrd. 
Joly  80^  lb97.) 

GiTiBs — Watbs  Cokm;sbionbr8— ApponmiBifT  BT 
CO0NCIL— Tbncbb  of  Ofpiob. 

1.  Under  Lawa  1891,  c.  143,  the  town  of 
Somersworth  was  authorized  to  conatrnct  water- 
works, and  to  place  them  fn  the  charge  of  com- 
miBsioners.  appointed  by  the  selectmen.  Under 
Laws  1893,  c.  171,  Somersworth  was  made  a 
city,  and  the  council  was  authorized  to  elect 
certain  named  officers  and  all  other  officers  nec- 
essary, not  chosen  In  ward  meetings  or  appoint- 
ed by  the  mayor  and  aldermen  or  by  law.  By 
Laws  1895,  c.  179.  the  city  cooncU  were  au- 
thorized to  elect  certain  named  officers,  "and  all 
other  officers  uecessaiy  for  the  good  government 
of  the  city,  who  were  not  chosen  in  ward  meet- 
ings or  otherwise  appointed  by  law."  Some  of 
the  officers  named  under  the  previous  law  had 
been  appointed  by  the  mayor  and  aldermen. 
Bdd  to  authorize  the  election  by  tlie  council  of 
water  commissioners. 

2.  Under  Laws  1891,  c.  143,  authorizing  the 
town  of  Somersworth  to  place  Its  waterworJu 
under  the  control  of  a  board  of  commissioners, 
but  not  fixing  the  tenure  of  office,  and  Laws 
1893,  c.  171,  making  said  town  a  city  and  con- 
ferring on  the  city  me  powers  of  the  town,  the 
common  conncil  had  a  right  to  appoint  commis- 
sioners for  the  term  of  three  years. 

Quo  warranto  by  the  state  against  Wlmpf- 
helmer  and  others,  who  were  In  possession 
of  the  office  of  water  commissioners  of  the 
city  of  Somersworth.  Information  dismissed. 

H.  T.  Moore,  J.  8.  H.  Frink,  J.  E.  Edgerly, 
and  3,  Klvel,  for  the  State.  Streeter' Walk- 
er ft  HoUIs.  J.  B.  Young,  and  W.  &  Pierce, 
for  defendants. 

GHABE,  J.  By  chapter  148,  Laws  1891, 
the  town  of  Somersworth  was  authorized  "to 


construct,  manage,  maintain,  and  own  sulta- 
Me  waterwoi^**  for  the  purpose  of  suppiy- 
ing  the  Inhabitants  of  the  village  of  Oreat 
Falls  with  water.  It  was  required  to  place 
the  works  under  the  control  of  a  board  of 
water  commissioners,  consisting  of  three 
suitable  persons,  not  more  than  two  of  whom 
should  tielong  to  the  same  political  party. 
The  selectmen  of  the  .town  were  authorised 
to  appoint  the  board,  and  it  was  to  Iiave 
such  powers  and  duties  as  were  prescribed 
by  the  town  from  time  to  time.  The  town 
was  made  a  city  in  1893,  and  all  the  powers 
conferred  upon  the  town  by  the  act  of  1891 
were  transferred  to  the  dty.  Laws  1893, 
c.  171,  SS  1>  25;  Pub.  St  c.  46,  1 1.  The  dty 
councils  were  authorized  to  elect  a  city  clerk, 
board  of  assessors,  dty  treasurer,  chief  en- 
gineer of  the  flre  department,  and  assistants, 
street  commissioner,  dty  solicitor,  city  physi- 
dan,  and  "all  other  officers  necessary  for  the 
good  government  of  the  dty  who  are  not 
chosen  in  ward  meetings,  appointed  by  the 
mayor  and  aldermen,  or  otherwise  appointed 
by  law."  Laws  1893.  c  171,  H  17,  18.  In 
189S,  a  substitute  for  section  18  was  enacted, 
providing  that  "the  city  councils  stiall 
•  •  •  elect  a  city  treasurer,  chief  engineer 
and  assistant  engineers  of  the  flre  depart- 
ment, a  street  commissioner,  a  dty  solicitor, 
a  dty  physician,  tax  collector,  dty  marshal, 
assistant  marshal,  such  police  officers  and 
other  officers  as  may  be  provided  for  ordi- 
nance, and  elect  all  other  officers  necessary 
for  the  good  government  of  the  ttty  who  are 
not  chosen  In  the  ward  meetings  or  other- 
wise appointed  by  law."  Laws  1895,  c.  179, 
8  4.  Here,  In  addition  to  the  officers  men- 
tioned in  the  original  section,  tiie  tax  cd- 
lector,  dty  manOial,  assistant  marstia],  po- 
lice officers,  and  other  officers  provided  for 
by  dty  ordinances  are  particularly  nam- 
ed. As  the  law  previously  stood,  these  offi- 
cers were  appointed  by  the  mayor  and  al 
dcrmen.  Pnb.  St  c  48,  |  16.  Tlie  water 
commissioners  were  also  appointed  by  the 
same  body  virtue  of  the  law  making  all 
provisions  of  the  statute  relating  to  the  se- 
lectmen of  towns  applicable  to  the  mayor 
and  aldermen  of  cities,  "unless  It  Is  Other- 
wise provided  by  law."  Id.  §  14.  The  words, 
"appointed  by  the  mayor  and  aldermen," 
were  omitted  from  the  exception,  leaving  as 
the  only  officers  excluded  l^om  the  operation 
of  the  section  those  "chosen  In  ward  meet- 
ings," such  as  the  supervisors  of  the  cheek 
Ust  (Laws  1893,  c.  171,  i  4),  the  moderators, 
ward  clerks,  aldermen,  common  coundlmen, 
and  selectmen  (Id.  §S  10, 12);  and  those  **otli- 
erwlse  appointed  by  law,"  such  as  the  clerk 
of  the  police  court  (Laws  1895,  e.  17^  1  4), 
the  president  and  clerk  of  the  common  coun- 
cil (Pub.  St  c.  48,  H  8,  0),  tite  president  and 
clerk  of  the  board  of  sup^visors  (Laws  1893, 
c.  171, 1  4),  and  the  derk  of  the  board  of  as- 
sessors. Weeks  v.  Dennett  62  N.  H.  2.  Id 
other  words,  the  substituted  section  made  it 
the  duty  of  the  dty  councils  to  elect  all  of* 


Digitized  by 


Google 


STATE  T.  WIMPFHEIUE& 


787 


flcen  who  had  preTfonsly  been  appointed  hj 
the  mayor  and  aldermen.  If  snch  waB  not 
tbe  Intention,  the  words  dropped  from  the 
(crmer  section  should  hare  been  retted  In 
order  to  folly  and  clearly  express  the  mean- 
ing. They  qnallfled  the  general  terms  that 
followed  the  particular  enumeration  of  of- 
ficers, and  were  as  necessary  In  the  new  sec- 
tion as  they  were  In  the  old  one,  If  it  was 
Intended  to  continue  the  quaUfleatlon.  Their 
omission  tends  to  prove  an  Intent  to  Include 
in  the  general  terms  all  officers  previously 
appointed  by  tbe  mayor  and  aldermen  not 
specially  named. 

It  has  been  suggested  that  the  general 
terms  refer  to  officers  of  tbe  same  dass  or 
general  character  as  those  prerionsly  enu- 
merated, and  therefore  that  they  do  not  In- 
clude water  commissioners.  The  cottcluslon 
does  not  f<Mlow  firom  the  premises.  Among 
the  officers  particulariy  named  are  tbe  city 
solicitor  and  city  phyaleian,  who  are  not  pub- 
lic officers  in  tbe  sense  that  the  law  assigns 
specific  duties  for  them  to  perform.  Tfaetr 
functions  more  closely  resemble  tliose  of  a 
serrant.  Tbe  city  empl<^  tbe  solicitor  to  do 
Its  law  business,  and  the  physician  to  attend 
sick  persons  for  whose  welfare  It  is  reqwnsN 
ble.   In  a  similar  sense  tbe  wa^  commls- 
Bionen  are  the  serrants  of  tbe  dly  In  the 
bnstneas  entaprise  of  sniqilylng  water  to  Iti^ 
inbabltants.  They  have  tibe  control  of  the 
watoworks  nnder  tbe  direction  of  tbe  cHy. 
There  Is  no  each  Incongmlty  between  tbe  da- 
tnre  of  tb^  office  and  that  of  other  officers 
spedally  named  as  to  render  it  improbaUe 
that  they  were  referred  to  by  the  general 
terms.  The  only  apparent  reason  why  tbe 
dnty  of  appointing  water  commisslonm  was 
originally  Imposed  upon-the  sdeetmen  (Bom- 
ersworth  then  bebig  a  town)  was  because  it 
was  thought  that  three  persons  would  be 
Ukely  to  act  with  more  deliberation  and 
better  discretion  In  the  selection  of  the  of- 
ficers tbAn  tbe  voters  could  exercise  in  the 
midst  of  tbe  hurry  and  political  excitement 
attendant  upon  a  townmeetlng.  This  reason 
ceased  when  the  town  became  a  cltf.  All 
the  powers  iverlously  possessed  by  the  town 
and  Its  inhabitants  were  then  delegated  to, 
and  Tested  In,  the  tity  conndto,  composed  of 
the  board  of  mayor  and  aldermen  and  the 
txard  of  common  coundl.  Pub.  St.  c.  48.  H 
O,  7;  Id.  e.      i  1.  nie       councils,  when 
assemUed  In  eouTentlon,  consists  of  the 
mayor  and  1  alderman  and  8  council  men 
Crom  each  of  the  6  wards,  or  of  21  persons  in 
all  (Iaws  189B,  e.  171.  H  2, 12),— not  so  large 
a  nmnba'  as  to  serloustr  impair  the  capacity 
of  the  body  for  deliberation  and  the  reason- 
able uerciae  of  discretion.  It  is  also  a  rep* 
reoratatlTe  body,  in  which  the  voters  of 
eecli.  ward  hare  substantially  tbe  same  ratio 
of  repreaentation  that  tbey  have  in  the  l>oard 
oCm^or  andaldwmen.«ndalargw  rattotban 
■me  voters  of  ISke  town  bad  In  the  board  of 
Belectmen.  A  divided  control  of  a  business 
doca  no^  as  a  graeral  rtike,  promote  its  sne- 


cesB.  It  Is  a  business  prlnd^e  that  account* 
abUity  should  be  due  dbrectly  to  the  an- 
thori^  which  prescribes  the  responriUlIl7. 
In  a  private  corporation  tlie  directors  are 
usually  dothed  with  tiie  power  of  appoint- 
ing its  subordinate  officers  and  agents,  as 
well  as  the  pow^  of  dedding  the  poUcy  to 
be  pursued  In  the  management  of  Its  busi- 
ness. An  aqueduct  corporation,  having  one 
class  of  officers  to  manage  the  bnalness  and 
prescribe  the  duties  of  its  subordinates,  and 
another  to  appoint  tbe  subOTdlnates,  would 
be  an  anomaly.  It  would  not  have  the  confi- 
dence of  persons  desiring  the  use  of  water, 
nor  of  persona  desiring  an  Investmoit  for  their 
money.  Tbe  city  of  Somerswortb,  bi  oerdslng 
tbe  firanchlse  of  supplying  Its  inhabitants  with 
water,  dosely  resembles  a  ^vate  corporation; 
Itla  engaged  in  a  business  enterprise.  BeeBlood 
V.  Ouiqiuiy  (UUlsbcoo,  June,  1890.)!  Its  board 
of  mayor  and  aldwmen  and  Its  common 
coundl,  by  concurrent  votes,  manage  tbe  en- 
terprise and  prescribe  the  duties  of  the  wa- 
ter commissioners.  Laws  1891,  e.  143.  H  8, 
4;  Pub.  St.  c  60,  M.  They  stand  in  relation 
to  thla  particular  business  lllce  the  dlrecbws 
of  a  private  corporati<m  In  rdatlon  to  Its 
business;  and  there  Is  the  same  reason  tor 
giving  them  anthorltj  to  appoint  the  officers 
and  agents  diarged  with  the  duty  of  execut- 
ing the  policy  prescribed  by  them  for  Hw 
management  of  the  business  as  there  la  for 
giving  such  authority  to  directors.  It  is  pre- 
sumed that  the  legi^tore  intended  the  busi- 
ness should  be  conducted  In  a  way. that 
would  secure  reasonable  service  to  the  pulh 
lie.  It  apparently  had  in  view  tbe  business 
principle  referred  to,  for  it  provided  that  the 
dty  councils  may  remove  at  pleasure  any  ol- 
flcer  ^ected  or  appointed  by  them,  unless  his 
term  of  office  Is  fixed  by  the  act.  Laws  1895, 
G.  179,  I  4.  These  consldmattons  show  that 
It  Intended  to  give  the  dty  councils  authori- 
ty to  appoint  tbe  water  commission  era,  as 
well  as  the  officers  specially  named  in  the 
act  Ttaere  Is  no  occaslra  for  a  divided  con- 
trol of  the  waterworks  In  ordw  to  secnra 
the  representation  of  more  than  one  political 
par^  in  the  board  of  water  commisslonws* 
fm  the  statDto  expteulj  requires  such  r^ 
resentatton.  There  is  nothing  in  tbe  consti- 
tution of  tiie  dty  councils  that  renders  It 
more  difficult  for  them  to  oom^  with  this 
requirement  than  for  the  board  of  mayor 
and  aldermen,  or  rendos  it  less  certain  that 
tiiere  will  be  a  compliance 

It  Is  claimed  that  the  ordinance  making  tho 
term  of  office  of  the  water  commi8rion«rs 
three  years  Is  invalid,  because  (1)  tiie  dty 
had  no  power  to  jmss  such  an  ordinance;  (2) 
If  It  bad  power,  the  ordinance  was  not  pub- 
lished as  required  by  law;  and  ^  the  or- 
dlnance  had  been  repealed.  Tlie  want  of 
power  is  based  <m  the  theory  that  the  tenure 
of  office  of  the  watw  commissioners  la  fixed 
by  section  86,  c.  43.  Pub.  St,  which  provides 
that  "all  toWn  officers  shall  continue  in  office 

I  Opinion  bad  not  been  filed  Jan.  24,  1898L 
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nntU  tb»  next  annual  meetina;  and  nntU  otb- 
en  ihall  be  chosen  or  appointed  and  Qtiall- 
fled  In  their  stead,  except  In  cases  where  the 
law  otherwise  directs."  The  act  of  1801 
I»OTldes  that;  tor  the  more  conTonlent  man- 
cement  ot  tlie  waterworks,  the  town  shall 
place  13iem  nnder  the  direction  and  control 
of  a  board  of  three  watn  commissioners,  to 
be  appointed  the  selectmen,  and  to  have 
such  powers  uid  duties  as  the  town  shall, 
from  time  to  time,  inescrlbe.  lAws  1801,  c 
143, 1  8.  Nothing  Is  said  about  the  dmratlon 
of  the  term  of  oflBce  of  tiie  commissioners, 
but  there  is  an  Implication  that  the  town 
maj,  If  It  sees  fit,  fix  the  tainre  within  rea- 
sonable Umlts.  This  Implication  Is  strengtii- 
med  hy  a  oomdderation  of  the  necessities  of 
the  case.  Acquaintance  with  the  construc- 
tion of  the  works,  the  nature  of  the  ma- 
chinery in  use,  the  capacity  ot  the  works 
for  supplying  water  under  TaiTlng  condi- 
tions, the  needs  of  water  takers,  and  the 
general  methods  required  for  property  con- 
ducting such  a  business,  is  IndlspensaUe  to 
a  ptoper  direction  and  control  of  the  works. 
Frequent  changes  ot  the  ofBcers  would  tend 
to  diminish  thdr  eflSclency.  It  would  re- 
quire explicit  terms  to  satis^  one  that  the 
legislature  Intended  to  disable  the  town  from 
making  a  regulation  which  would  extend  the 
term  beyond  a  year,  especially  when  tt  Is 
cimsldered  that  the  l^Wature  Itself  has  by 
wpress  provisions  In  numerous  Instances 
made  the  term  of  such  officers  three  years. 
Laws  1888,  e.  138,  |  4;  Id.  c  220.  S  8;  Id.  c. 
2S1.  I  4;  Id.  c.  299,  {  4;  Laws  1886.  c.  177, 
I  4;  Id.  c.  2(M,  S  4;  Id.  c.  259,  S  4.  Aside 
from  the  special  authority  granted  in  the 
act  of  1881,  the  city  had,  under  the  general 
law,  authority  to  make  reasonable  by-laws 
for  governing  Its  prudential  affairs.  Pub.  St 
c.  40,  S  7;  Id.  c  00,  S  1<  No  good  reason  has 
been  suggested,  and  none  Is  perceived,  why 
a  city,  under  the  general  pow«  thus  con- 
ferred, may  not  establish  by  ordinance  the 
term  of  office  (within  reasonable  limits)  for 
those  of  its  officers  and  agents  whose  terms 
are  not  fixed  law.  The  defendants  were 
ected  water  commissioners,  June  16,  1806, 
under  an  ordinance  passed  that  day,  and 
published  in  a  newspaper,  June  19,  June  26, 
and  July  3,  1886.  The  publication  was  ac- 
cording to  the  requirement  of  section  23,  c. 
2,  Pub.  St,  but  it  was  not  begun  until  after 
the  election  took  place.  The  statute  relating 
to  the  publication  does  not  provide  that  an 
ordinance  shall  not  go  into  effect  until  after 
the  publication;  It  simply  directs  that  there 
shall  be  one.  Pub.  St  c.  SO,  8  11.  The  pur* 
pose  of  It  is  to  notify  the  public  of  the  or> 
dinance.  It  Is  directory,  and  failure  to  com- 
ply with  It  does  not  render  an  ordinance  in- 
valid. Davis  V.  Smith,  S8  N.  H.  16;  State 
V.  Moore  (N.  H.):i  Oom.  v.  Davis,  140  Mass. 
485,  4  N.  B.  &77.  The  cUilm  that  the  or- 
dinance was  repealed  has  no  foundation  In 
tact  Although,  upon  the  revision  of  the  or* 
dlnances,  Decemb^  15,  1896,  this  ordinance 

t  Opinion  had  not  been  filed  Jan.  28.  1888b 


was.  In  form,  repealed  1^  tiie  general  ptoTl- 
slon  r^>eallng  all  ordinances  previously  pass- 
ed, tt  was  at  the  same  time  re-enacted,  and, 
so  tar  as  appears,  without  any  dtange  In  Hs 
terms.  In  substance  and  legal  dtect  It  bu 
been  In  force  continuously  since  Its  first  en- 
actmrait  notwithstanding  the  fwitial  sets 
attending  the  revision.  Lisbon  v.  Clark,  18 
N.  H.  234.  288-^  Information 
All  concurred. 

(6»  M.  a  UB) 
HANSON  V.  HBAKD. 

(Supreme  Court  of  New  Hampshire^  misbwk 
July  SO.  1887J. 

Baitks  ahd  Baitkino— Natiokil  Bakks— Dsmsrs 
— Coi.Licnom  —  Cabhiu  —  AcTHORiTr  —  Pis- 
BUHPTioN  —  Fbaod—  0SUBT — Rscairrs  —  Eth 

DENOS. 

1.  The  cashier  ot  a  Itank  of  dlaconnt  has,  primi 
fade,  as  against  the  bank,  eutbority  to  receive 
deposits  in  its  behalf,  and  also  savings  bank 
bookB  for  collectioDS. 

2.  The  cashier  of  a  national  bank  is  presomed 
to  have  the  same  aathority  as  cashiers  of  other 
banks  of  discoimt  in  respect  to  receiving  eri- 
dences  of  debt  for  collectioD,  since  national 
banks,  being  authorized  to  carry  on  a  bankiof 
business,  liave  incidental  authority  to  make  col- 
lections for  othw  persona 

5.  It  Is  not  presumed  that  the  ea^er  of  a 
bank  has  autboritr,  on  receivins  a  deposit,  to 
promise  Interest  at  a  uannous  rate. 

4.  The  fact  that  tlie  cashier  ot  a  bank,  on  le- 
ceiving  a  deposit  makes  an  nnanthorised  prom- 
ise  ot  mterest  at  a  nsniions  rate,  does  not  rdlef* 
the  bank  from  the  obligation  to  return  to  the  de- 
positor the  amount  actually  received  from  him. 

6.  ThoDgb  receipts  given  br  the  cashier  ot  a 
bank  on  receiving  deposits  and  evidences  of  debt 
tor  coilectioB  appeared  on  their  taxe  to  be  his 
personal  receipts,  the  depositor  was  not  preclud- 
ed from  showmg  that  they  were  understood  b; 
him,  and  intended  by  the  cashier,  to  be  receipts 
in  his  capaci^  as  cashier. 

6.  Where  the  cashier  of  a  bank  receives  de- 
posits, and  evidences  of  debt  for  collection,  the 
bank  cannot  avoid  accounting  to  the  depositor, 
on  the  ground  that  the  cashier,  without  tiw 
iMtnk's  knowledge,  acted  hi  furtherance  of  an  in* 
dependent,  fraudulent  sdieme  to  appropriate  tlii 
funds  to  his  own  use. 

Bxc^ticms  from  £Dllsboro  county. 

Assumpsit  \)j  Miranda  Hanson  against  Wfi- 
11am  A.  Heard,  recetvw  of  the  National  Bank 
of  the  Commonwealth,  for  money  had  and  re- 
c^ved  by  the  bank.  On  a  trial  fiuy,  the 
defendants  motions  for  a  nonsuit  and  for  the 
direction  ot  a  verdict  in  bis  favor  wore  de- 
nied, subject  to  section.  Bzc^tlons  over- 
ruled. 

The  cashier  of  the  bank  collected  ot  a  Bfin- 
nesota  savings  bank  a  sum  of  money  due  to 
the  plaintiff,  and  received  from  her  otber 
sums,  upon  ail  of  which  he  promised  to  pay 
interest  at  the  rate  of  8  per  cent  jftr  annom. 
He  gave  receipts  for  the  mon^,  MO  of 
which  bore  his  signature  as  cashier,  and  the 
oth«^  his  signature  without  addition.  He 
did  not  credit  the  mcmey  to  the  plaintiff  up- 
on the  bank's  books,  but  credited  it  to  bis 
own  account,  and  subsequently  withdrew  It 
and  absconded.  The  evidence  was  coofUet 
Ing  on  the  question,  whether.  In  his  dealing 
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wttb  tbe  plaintiff,  be  acted  In  bis  private  or 
In  bis  r^reseDtatire  capacity.  The  only  evi- 
dence of  blB  authority  to  act  for  tbe  bank 
was  tbe  fact  that  be  was  Its  cashier. 

D.  A.  Taegart  and  B.  M.  TopIUt.  for  plabi- 
tlff.   O.  BL  Brancb,  for  defendant 

CHASB,  J.  It  was  not  necessary  for  the 
plaintiff  to  show  ei^reas  antborl^  ft«m  tbe 
bank  to  its  cashier  to  -receive  In  its  behalf 
the  savli^gB  bank  hot*  for  collectlcm  and  the 
d^MiBits  of  money.  Tbe  cashlo-,  as  one  of 
the  oceentlve  officers  of  the  bank,  prima  ta.- 
de  had  authority  to  aoUdt  and  do  such  busl- 
ness  and  to  bind  tbe  bank  to  the  extent,  at 
least,  4^  the  obbgatlous  ordinarily  pertaining 
to  the  boslnesB.  Bsstman  v.  Bank,  1  N.  H. 
23,  26;  Corser  v.  Paul,  41  N.  H.  24;  Bank  v. 
HaAeU.  51  N.  H.  116;  Hunter  v.  BaUroad 
Co..  116  N.  X.  615,  621,  23  N.  B.  9;  Morse^ 
Bante,  156  et  seq.  The  cashier  oi  a  national 
bank  stands  no  differently  In  this  respect 
frwD  the  cashiers  of  other  banks  of  discount 
National  banlcs,  being  authorized  to  carry  on 
the  business  o^  banking,  have  antliorlly  to 
eoUect  notes,  checks,  bills  of  exchange,  and 
ether  evidences  of  debt  for  other  persons,  as 
an  Incident  of  the  bnslneas,  altbongh  the  au- 
thority is  not  expressly  mentioned  in  tbe  na- 
tional bank  set  Yerkea  v.  Bank.  69  N.  Y. 
382,  386;  Keyes  v.  Bank,  52  Mo.  App.  323; 
Bank  v.  Townsend,  139  U.  S.  67,  78,  11  Sup. 
Ct  496.  But  It  cannot  be  assamed  that  the 
cashier  had  the  bank's  authority  to  promise 
interest  at  the  usurious  rate  of  8  per  cent 
This  promise,  although  unauthorized  and  ll- 
1^1,  would  not  relieve  tbe  bank  from  tbe 
obligation  to  return  to  the  plaintiff  tbe 
money  it  actually  received.  L'Herbette  t. 
Bank,  162  Mass.  137,  38  N.  B.  368.  It  is  no 
gronnd  for  sustaining  the  defendant's  mo- 
tlona  The  question  as  to  tbe  amount  of  the 
plalntlfTs  damages  Is  not  raised  by  the  case. 

The  fact  that  some  of  the  receipts  given  by 
the  cashier  to  tbe  {dalntlft  appeared  upon 
their  face  to  be  hia  personal  receipts  did  not 
preclude  the  plaintiff  from  showing  that  they 
were  Intonded  by  him  and  understood  by  her 
to  be  receipts  In  his  capacity  as  cashier  of 
the  bank.  Van  Lenvoi  v.  Bank,  54  N.  Y. 
C71;  Plerson  v.  Bank,  77  N.  Y,  304.  310. 

The  defendant  contends  that  the  cashier's 
acts  having  been  done  In  the  pursuit  of  an  in- 
dependent frandulent  schone,  for  his  own 
benefit,  and  without  the  knowledge  of  tbe 
bank,  the  bank  is  not  liable,  although  the 
acts  were  done  In  bis  capacity  as  casbier. 
The  bank's  promise,  not  tbe  cashier's  frand, 
is  the  foundation  of  the  plaintiff's  action. 
The  cashier's  Independent  fraud  did  not  af- 
fect this  promise.  When  the  plalntifTs 
money  went  into  tbe  cashier's  possession,  it 
was  in  the  bank's  possession,  and  was  Its 
money.  If  it  was  lost  afterwards  through 
carelessness,  larceny,  or  other  means.  It  was 
the  bank's  loss.  L'Herbette  v.  Bank.  162 
Mass.  137,  139;  38  N.  B.  368.    A  rOTlew  Of 


the  testimony  shows  that  there  was  evidence 
upon  wlilch  the  Jury  might  iHroperly  And  for 
the  plaintiff^   Exceptions  overmled. 


WALLACE;  3, 
cnrred. 


did  not  Bit  The  others  con- 


(tt  N.  H.  182) 


WHTTTAKBR  v.  OBDWAT. 
(Snpreme  Court  of  New  Ebunpshlre.  Merri- 

BUUik.   July  Sa  1887^ 
Bills  akd  Notbs— Patmbht— Riohtb  or  In 

DOUBS. 

1.  Where  the  payee  of  a  note  boarded  with  the 
maker,  and  both  parties  uDderatood  that  the 
board  was  famished  and  accepted  In  payoient 
of  tbe  note.  It  ooutitated  a  payment  even  as 
against  a  sulweqamt  Indorsee  of  ttie  note  after 
maturity. 

2.  Payment  by  the  maker  of  a  note  is  a  de- 
fense to  an  action  anlnst  him  by  a  SDhsequeat 
bidOTsee  after  matnnty.  tbonch  Uie  indorsee  iiaid 
value,  and  had  no  nonce  of  the  payment 

Writ  of  entry  by  John  Whlttaker  against 
Charles  P.  Ordway.  Facts  fonnd  by  a  r^* 
eree.  Judgment  for  defendant 

May  2,  1882,  Jonas  Fostor  loaned  tbe  de- 
fendant fSOO  npm  his  promissory  note  of  that 
date,  payable  to  Foster's  order  on  demand, 
with  Interest  annually,  and  sectond  by  a 
mortgage  of  the  real  estate  described  In  the 
writ.  On  the  same  day,  efts'  the  note  had 
been  delivered  to  Foster,  he  and  tbe  defend- 
ant agreed  that  If  Foster  (who  was  then 
about  70  years  of  age)  should  become  dis- 
abled or  be  thrown  out  of  employment  be 
should  make  his  hMne  at  the  defendant's, 
and  board  out  tbe  amount  of  the  note.  Sep- 
tember 3.  1884,  Foster,  tteing  out  of  employ- 
ment went  to  the  defendant's  in  pnrsnance  of 
the  agreement  ^nd  remained  there  the  most 
of  the  time,  nnt^  June  24,  1891.  both  parties 
understanding  that  the  board  furnished  In  the 
meantime  was  in  fulfillment  of  the  agreement 
The  board,  at  a  reasonable  price,  more  than 
paid  the  note.  At  some  time  after  June  22, 
1891,  Foster  sold  and  transferred  the  note  and 
mortgage  to  the  plaintiff  for  a  valuable  con- 
sideration, tbe  plaintiff  having  no  knowledge 
of  Foster's  agreement  with  the  defendant,  nor 
of  the  defendant's  claim  that  tbe  note  had 
been  paid.  Bach  party  moved  fbr  Judgment 
in  Ills  favw. 

W.  O.  Boxton  and  Albln,  Martin  ft  Howe, 
for  pltintiff.  A.  W.  Bllsby  and  W.  h.  Fos- 
ter, fbr  defendant 

CHASB,  J.  The  qoestlon  whether  Foster's 
agreement  to  "board  out  the  amount  ot  tb.e 
note"  upon  tbe  happening  of  the  contingency 
named  could  have  been  enforced  need  not  be 
considered,  for  the  agreement  has  been  fully 
executed.  As  both  be  and  the  d^endant  un- 
derstood that  the  board  was  furnished  and 
accepted  In  payment  of  the  note,  it  was  pay* 
ment  Jameson  t.  Carpenter  H.)  36  AO. 
554.  Payment  by  the  maker  of  a  note  prior 
to  ite  transfer  Is  a  good  defense  to  an  actloc 
against  him  by  aa  indorsee  wbo  took  it  after 
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It  became  due,  although  he  paid  a  fall'  con- 
sideration for  It  and  had  no  notice  of  the  pay- 
ment Odlorne  v,  Howard,  10  N.  H.  343; 
HIU  T.  HnntreSB,  43  N.  H.  480;  Hardy  t. 
Waddell,  B8  N.  H.  460;  Leavltt  T.  Peabody, 
62  M.  H.  185,  189.  Judgmeat  for  the  defend- 
ant  All  conenired. 


m  N.  H.  177) 

GRATON  &  KNIGHT  MANUPG  00.  T. 

WOODWOETH-MASON  CO. 
{Bnpreme  Court  of  New  Hampshire.  CanoD. 
July  30, 1897.) 

][ROHAltIC*B  LiSN— NOTICB  TO  MOBTOAOEB. 

1.  TJoder  Pub.  St.  c.  141,  8S  10,  16,  declaring 
that  "if  a  person  *  *  *  furniRb  materials 
•  •  •  for  meeting  •  •  *  buildings  or  ap- 
purtenances, bj  Tirtne  of  a  contract  with  the 
owner  thereof,  he  shall  haye  a  lien"  for  90  days 
after  the  materials  are  famished,  one  who,  por- 
soant  to  contract,  fnmisbeB  belting,  which  be- 
comes a  fixtnre,  when  affixed  to  the  machinery  as 
intended,  has  a  Hen  from  the  time  the  belting  i» 
famished. 

2.  One  who  takes  a  mortgage  on  a  building  in 
the  course  of  conatrnction  is  coarged  with  notice 
of  the  contract  under  which  materiel  entitled 
to  a  lien  has  been  furnished,  though  not  yet  af- 
fixed to  the  building. 

Assumpsit  by  the  Oraton  &  Knight  lllanu- 
facturlng  Company  against  the  Woodworth- 
Mason  Company  for  belting  furnished  by  vir- 
tue of  a  contract  with  the  defendant  for  its 
factory,  then  in  the  course  of  erection.  The 
plaintifT  claims  a  lien  for  the  price  of  the 
belting  (f432.45),  under  Pub.  St  c.  141,  f  10. 
The  belting  was  affixed  to  Uie  machinery  In 
the  factory  October  24  to  28,  1894.  The 
claimant  claims  the  belting  under  two  mort- 
gages from  the  defendant,  both  dated  Octo- 
ber 20,  1894,— one,  a  personal  mortgage  of 
the  machinery  and  belting  then  in  the  fac- 
tory, the  other  a  mortgage  of  the  real 
estate.  The  belting  was  on  the  premises 
when  the  mortgages  were  executed.  Case  dis- 
charged. 

J.  B.  NaBh,  for  plaintiffs.  Edgerly  &  Matli- 
ewa,  for  daimant 

OHASB,  J.  "If  a  person  shall  •  •  • 
furnish  materials  to  the  amonnt  of  fifteoi 
dollars  or  more  for  erecting  *  *  *  a  house 
or  other  buildings  or  ai^rtenances,  by  vir- 
tue of  a  contract  with  the  owner  thereof,  he 
shall  have  a  lien  th^Kon  and  on  any  right  of 
the  owner  to  the  lot  of  land  on  which  the 
house,  building  or  appurtaumces  stand,"  for 
90  days  after  the  materials  are  furnished. 
Pub.  St  c  141.  8$  10,  16.  Whether  the  belt- 
ing was  a  material  to  be  nsed  In  the  erec- 
tl<Hi  of  the  box  factory  or  Its  appurtenances 
depends  npon  the  question  whether  It  would 
be  a  fixture  after  it  was  attached  to  the  ma- 
chinery as  Intended.  Belting  may  be  a  fix- 
ture. Bnrtuiide  t.  TwItcheU,  43  N.  H.  390; 
LangdoD  r.  Buchanan,  62  N.  H.  6C7.  In  de- 
termining whether  it  is  in  a  given  case,  "the 
purpose  of  the  annexation  and  the  Intent 
with  which  It  Is  made  are  the  Inportant  con- 


siderations." Id.  660.  It  is  a  mixed  ques- 
tion of  law  and  fact  Kent  t.  Brown,  59  N. 
H.  336;  Turner  t.  Wentworth,  110  Mass.  4fi8. 

It  Is  not  found  whether  the  belting  became 
a  fixture  when  affixed  to  the  machinery  as  In- 
tended. If  It  did,  the  plaintiffs,  by  furnish- 
ing It,  furnished  a  material  for  erecting  the 
building  or  Its  ai^nrtenances,  within  the 
meaning  of  the  statute.  In  such  case  the 
lien  would  attach  upon  the  furnishing  of  the 
belting,  although  ther  belting  was  not  af- 
fixed to  the  machinery  until  a  later  time. 
Barstow  T.  Robhison,  2  Allen,  606.  The 
building  being  in  the  course  of  erection  when 
the  <^mant  took  the  mortgages,  he  would 
have  constnicUve,  if  not  actual,  notice  ot 
the  contract  onder  which  the  belting  was 
furnished;  and  his  security  would  be  sub- 
ject to  the  statutory  lien,  if  one  existed.  In- 
stitution T.  Stone,  62  M.  H.  306;  Pike  T. 
Bcott,  00  N.  H.  409,  472.   Oaae  discharged. 


BLODGBTT, 
concurred. 


did  not  Bit   The  othas 
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COMMONWEALTH  ex  rel.  CITY  OP  PHIL- 
ADELPHIA POLICE  PENSION  FUND 

ASS'N  T.  WALTON,  Oty  Controller. 
(Bupreme  Court  of  FennRylTania.   Oct  U* 
1897.) 

Cmis— Apfbopriations  to  Policx  Pevsiob 
FUSD — Vauditt, 

1.  Const  art  9,  J  7*  providing  that  the  gen- 
eral assembly  shall  not  authorize  any  county, 
city,  or  town  to  become  stockholder  in  any  com- 
pany or  corporation,  or  to  appropriate  money  to 
any  coniorHtion,  association,  or  institution,  does 
not  prohibit  the  city  of  Fhiladeipbia  from  appro- 

griating  f 10,000  for  the  cbarter  purposea  of  the 
ity  ot  Philadelphia  Police  Pension  Fund  Asso- 
ciation, wbidi  bas  tor  its  object  to  accumulate 
a  fund  with  which  to  pay  pensions  to  members 
of  the  asBodation  and  to  families  of  deceased 
members. 

2.  An  appropriation  by  the  city  of  Philadelphia 
to  the  Philadelphia  Police  Pension  Fond  Asso- 
ciation of  a  certain  sum  is  not  void  because  leav- 
ing to  the  association  the  power  to  distribute  the 
funds. 

Appeal  from  court  ot  common  pleas,  PhUap 

delphia  county. 

Petition  by  the  commonwealth  of  Pennsyl- 
vania, on  the  relation  of  the  City  of  Phila- 
delphia Police  Pension  Fund  Association,  for 
an  alternative  writ  of  mandamus  against 
John  M.  Walton,  city .  controller  for  said 
dty.  From  a  Judgment  refusing  the  writ  the 
relator  appeals.  Reversed. 

George  Wharton  Pepper  and  John  G.  John- 
son, for  appellant  James  Alcorn,  Asst  City 
SoL,  and  John  U  Klns^.  City  SoL.  fw  ap- 
pellee. 

STERSETT,  O.  J.  In  the  relator's  petition 
for  the  alternative  writ  It  avers,  among  oth- 
er things,  that  It  Is  a  corporation  created  by 
and  ^stlng  under  the  laws  of  this  state, 
whose  objects,  as  defined  by  its  charter,  are 
to  accumulate  a  fund,  from  the  dues  of  its 
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membera,  from  legacies,  bequests,  gifts,  and 
other  sources,  with  which  to  pay  pensions  to 
members  of  the  association  and  to  families  of 
deceased  members;  that  Its  membership  Is 
2,386,  including  the  director  of  public  safety, 
the  superintendent  of  police,  all  the  police 
captains  and  lieutenants,  236  sergeants,  2,013 
patrolmen,  67  patrol  and  van  drivers,  and  80 
emi^oyes  of  the  electric  bureau;  that  it  pays 
pensions  to  members  who  have  become  per- 
manently incapacitated  by  reason  of  injuries 
received  in  the  performance  of  actual  duty, 
to  members  who  have  served  15  years  what- 
ever may  be  the  cause  of  Incapacity  (except- 
ing cases  In  which  It  results  from  the  mem- 
ber's own  vicious  habits),  to  members  who 
have  served  25  years,  and  to  the  widow  or 
children  or  dependent  parents  of  a  member 
killed  In  the  discharge  of  his  ^uty,  etc.;  that 
in  1805  an  ordinance  was  passed  by  the  coun- 
cils of  said  city  of  Philadelphia,  and  ap- 
proved by  the  mayor,  appropriating  (10,000 
for  the  charter  purposes  of  said  police  pen- 
sion fund  association;  that,  In  January  of 
that  year,  a  warrant  for  the  payment  of  said 
sum  was  duly  drawn  by  the  director  of  the 
department  of  public  safety,  and  presented 
to  the  then  city  controller,  who  refused  to 
countersign  the  same;  that  his  successor  In 
office  (the  present  controller),  being  unwilling 
to  overrule  the  decision  of  his  predecessor, 
declined  to  countersign  the  warranti—and 
praying  that  an  alternative  mandamus  Issue^ 
etc.  In  the  city  controller's  return  to  the 
alternative  writ,  all  the  facts  recited  In  the 
petition  are  virtually  admitted.  The  only 
reason  he  gives  for  his  refusal  to  countersign 
the  warrant  Is  that  the  appropriation  was  to 
an  association  or  corporation,  and  Is  In  vio- 
lation of  law  and  of  section  7  of  article  9  of 
the  constitution,  which  reads  thus;  "The 
general  assembly  shall  not  authorize  any 
county,  city,  borough,  township  or  unincorpo- 
rated district  to  become  a  stockholder  in  any 
company,  association  or  corporation,  or  to  ob- 
tain or  appropriate  monQf  for  or  to  loan  Its 
credit  to  any  corporation,  association,  insti- 
tution or  individual."  In  support  of  the  de- 
murrer to  this  return,  the  following  reasons 
were  assigned:  <1)  The  return  admits  facts 
which  show  that  the  relator  is  entlUed  to  re- 
lief; (2)  It  discloses  no  I^al  ground  for  re- 
fusal to  countnalgn  the  warrant;  and  the 
respondent  has  neither  set  up  nor  offered  any 
matter  or  thing  to  defeat  the  right  of  the  re- 
lator as  disclosed  by  Its  petition.  The  re- 
fusal o'  the  court  below  to  sustain  the  de- 
murrer, and  the  entry  of  Judgment  thereon 
for  the  defendant,  constitute  the  subjects  of 
complaint  In  this  appeal. 

It  Is  unnecessary  to  even  outilne  the  his- 
tory of  the  constitutional  prohibition  above 
quoted.  It  had  its  origin  In  the  amendment 
of  18S7,  which  was  prompted  by  the  growing 
evils  of  reckless  and  extravagant  municipal 
subscriptions  to  railroads,  plank  roads,  etc. 
Those  evils  were  so  aggravated  that  It  be- 
came necessary  to  Interfere  aad  prevent  by  a 


constitutional  prohibition  all  future  pledges 
of  municipal  faith  and  property  for  such  pur- 
poses under  the  aanction  of  the  legislature, 
which  alone  possessed  the  power  to  grant 
the  proper  authority.  Pennsylvania  R.  Oo. 
T.  aty  of  Philadelphia,  47  Pa.  St  1»3;  Speer 
T.  School  Directors,  50  Pa.  SL  163;  Brooke  v. 
City  of  Philadelphia,  162  Pa.  St  126,  2ft  Ati. 
387.  In  Speer  v.  School  Directors,  supra,  it 
was  held  "that  money  paid  to  save  a  com- 
munity from  a  [military]  draft  Is  not  ob- 
tained for  a  party  or  Individual,  but  Is  a  di- 
rect appropriation  to  a  public  purpose,  and 
that  raising  money  by  the  ordinary  powers 
of  borrowing  and  taxation  for  a  commcm  pur- 
pose, affecting  the  Interest  happiness,  and 
w^are  of  a  community,  Is  not  obtaining 
money  or  loanmg  credit  to  any  party,  ,wlthln 
the  terms  of  the  amendment"  It  is  evident 
from  an  examination  of  our  cases  on  the  sub- 
ject that  no  strictly  intimate  municipal  pur- 
pose  was  intended  to  be  prohibited.  The  evi- 
dent purpose  of  the  prohibition  was  to.  con- 
fine municipalities  to  the  objects  for  which 
they  were  created,  and  to  restrain  the  legis- 
lature from  authorizing  any  perversltm  of 
them.  By  the  act  of  March  11,  1789,  whldi 
appears  to  be  still  In  force,  the  city  conndls 
of  Philadelphia  "have  full  power  and  author- 
ity to  make,  ordain,  crastltute,  and  establish 
such  and  so  many  laws,  ordinances,  regnla-' 
tloDS,  and  constitutions  *  *  *  as  shall  be 
necessary  or  convenient  for  the  government 
and  welfare  of  said  dty."  2  Smith's  Laws, 
p.  467,  S  16.  We  have  no  right  to  assume, 
nor  is  there  anything  from  which  it  may  be 
fairly  inferred,  that  the  constitutional  prohi- 
bition in  question  was  Intended  to  revoke  or 
curtail  any  of  the  powers  or  authorities  with 
which  the  city  councils  were  theretofore  In- 
vested by  the  comprehensive  grant  above 
quoted.  It  is  not  even  suggested  that  a  rea- 
sonable appropriation  by  councils  for  the  cre- 
ation or  maintenance  of  a  police  pension  fund 
Is  not  an  appropriation  to  a  strlctiy  munici- 
pal use,  and  "necessary  for  the  welfare  and 
comfort  of  the  city."  A  Judiciously  adminis- 
tered pension  fund  Is  doubtiess  a  potent 
agency  In  securing  and  retaining  the  services 
of  the  most  faithful  and  efflclrat  class  of  men 
connected  with  that  arm  of  the  municipal 
service  in  which  every  property  owner  and 
resident  of  the  city  Is  most  vitally  Interested. 
Reasons  In  support  of  this  proposition  need 
not  be  stated  In  detail.  They  are  such  as 
readily  suggest  themselves  to  every  reflect- 
ing mind.  But  aside  from  the  general  char- 
ter authority  of  councils  to  make  such  ap- 
propriations, and  aside  from  any  question  of 
expediency  or  propriety  in  their  doing  so, 
this  case  might  well  be  disposed  of  on  tbe 
ground  that  the  constitutional  prohibition  re- 
lied on  by  the  defendant  Is  inapplicable  to 
councils.  In  Indiana  Co.  v.  Agricultural  Soc. 
of  Indiana  Co.,  86  Pa.  St  357,  this  court 
held  that  the  section  in  question  "deals  only 
with  l^islative  power.  •  •  *  That  power 
Is  th^by  limited  and  restricted.   It  de- 
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clareg  what  the  legislature  *Bbonld  not^  do. 
It  annuls  nothing  that  It  had  done.  It  forw 
Uds  such  l^>lBlatlon  thereafter.  It  stmck 
down  no  law.  Its  prohibitions  were  wholly 
prospectlTe."  It  Is  not  iwetended  that  the 
ordinance  In  question  was  enacted  In  pursu- 
ance of  any  legislation  passed  einoe  the 
adoption  of  the  conatltutJonal  prohibition.  It 
therefore  follows  that  the  latter  has  no  ap* 
ideation  h^re. 

There  Is  no  merit  In  the  objection  that 
councils  delegated  the  distribution  of  the 
snm  appropriated  to  the  Philadelphia  Police 
Pension  Fund  Association,  Instead  of  dis- 
tributing tt  themsdvesL  If  they  woe  satis- 
fled,  as  they  doubtless  were,  that  the  distri- 
bution of  the  fond  would  be  better  effected 
through  the  agency  of  the  association  than 
by  an  agency  of  their  own  oreatlon,  they  had 
a  right  to  80  provide.  As  we  hare  seen,  the 
assodatlcm  was  Incorporated  for  the  express 
purpose  of  administering  such  funds  on  Just 
and .  equitable  principles.  If  It  should  at- 
tempt to  dlT»t  any  of  the  funds  to  Improp- 
et  purposes,  ample  redress  could  be  bad  by 
application  to  the  proper  court  It  follows 
from  what  has  been  said  that  the  demurrer 
should  hare  been  sustained,  and  a  peremp- 
tory writ  awarded  as  prayed  for.  Judgment 
reTersed,  and  Judgment  is  now  entered  in  fa- 
'  Tor  of  the  t^ataitlfr  on  the  donnrrer.  and  per 
emptory  writ  awarded  as  prayed  for. 


<6»  Conn.  TW) 

GUARANTEB  TRUST  ft  SAFB-DBPOSIT 
CO.  T.  PUIUU>BLPHIA.  R. 
*  N.  S.  R.  GO. 
(Supreme  Ooort  of  Errors  of  Connectieot  Nor. 
8. 1897.) 

Appbal— Final  Ordbr«— Railvoad  Rkcbitsbs  * 

WaORS  or  BmPLOTRS— GOOBTB— JOHll- 

DICTION— Com  ITT. 

1.  An  order  dlrectlog  a  railroad  receiver  to  pay 
a  certain  rate  of  wages  to'  his  employes  is  final 
and  appealable. 

2.  A  court  has  power  to  direct  the  acta  of  a 
railroad  receiver  In  the  management  of  the  entire 
road,  though  a  part  of  it  extends  into  another 
-state,  as  it  may  rely  on  the  rule  of  comity,  hy 
which  the  courts  In  the  other  state  will  recog* 
nise  such  directions,  and  aid  In  their  enforce- 
ment. 

8.  The  same  person  having  been  appointed  re- 
ceiver first  Iqr  a  New  Tork  court,  and  afterwards 
by  a  Connecticut  court,  to  operate  a  railroad  sit- 
uated In  both  states,  and  the  receiver  having 
changed  the  schedule  of  wages,  an  order  by  the 
Connecticut  court  restoring  the  schedule  Is  not 
void,  aa  in  conflict  with  the  business  of  Uie  road 
within  the  jurisdiction  of  a  New  York  court. 

4.  A  receiver  for  a  railroad  was  first  appoint 
ed  1^  a  court  of  New  York,  and  the  same  person 
was  appointed  by  a  Connecticut  court  in  ancil- 
lary proceedings,  the  road  extending  into  the  lat- 
ter state.  Hrld,  the  Connecticut  court  had  ju- 
risdiction to  fix  a  schedule  of  wages  to  be  paid 
employfti  on  the  road,  though  ordinarl^  the 
court  of  initial  proceedings  should  make  direc- 
tioDA  In  respect  to  the  management  of  the  prop- 
erty as  a  whole. 

Appeal  from  superior  court,  Hartford  coun- 
ty; William  T.  Elmer,  Judge. 


In  an  action  broi^ht  by  tiie  Guarantee 
Trust  &  ISafe-DepoBlt  Company  against  the 
Philadelphia,  Reading  &  New  Ei^land  Bail- 
road  Compaiv,  wherein  James  K.  O.  Sher^ 
wood  was  appointed  receiver  of  defendant's 
property,  Silas  N.  Smith  and  other  employes 
of  the  road  petition  for  restoration  of  the 
schedule  of  wages.  From  an  ord«  granting 
the  petition,  the  receiver  appeals.  Affirmed. 

Arthur  Jj.  Shipman  and  Charles  E.  Gross, 
for  appellant.  John  R.  Buck  and  Arthur  F. 
Jiggleston,  for  employes  of  the  Philadelphia, 
Heading  &  New  England  Railroad  Company. 

HAMBRSLBT,  J.  This  Is  an  appeal  by 
the  receiver  from  an  order  of  court  directing 
him  to  restore  the  schedule  of  wages  existing 
at  the  time  of  his  appointment  In  respect  to 
persons  employed  by  him  in  operating  the 
railroad  In  charge  of  the  court  The  order 
was  made  in  response  to  a  petition  by  Silas 
N.  Smith  and  others,  being  the  employfis 
whose  wages  w^  reduced  by  the  receiver; 
and  the  court  ordered  that  the  petitioners 
be  made  parties  to  the  record  for  the  pvr- 
posee  of  the  petition.  Smith  and  others  have 
Uled  in  tbiB  court  a  plea  in  abatement,  which 
we  must  consider  before  disposing  of  the 
appeal. 

A  question  might  have  been  raised  as  to 
the  standing  of  these  petitioners  In  this' 
court  The  superior  court  has  the  power  to 
direct  a  receiver  in  respect  to  the  wages  to 
be  paid  in  the  management  of  a  property 
under  Its  charge.  But  It  Is  a  power  to  be 
exercised  only  in  clear  cases  ot  necessity, 
and  with  exceeding  caution.  A  main  pur^ 
pose  of  appointing  a  receiver  Is  to  remit  to 
him  those  details  of  management  which  can- 
not well  be  administered  by  the  court 
Where  plainly  necessary,  the  power  may  be 
exercised  either  by  an  order  establishing  a 
schedule  of  wages  or  by  the  appointment  of 
a  receiver  in  whose  discretion  the  court  can 
place  greater  confidence.  Hie  court  may 
act  on  the  application  of  a  recelvei:,  or  with- 
out any  application.  The  situation  may  be 
such  as  to  Justify  the  employte  of  the  re- 
ceiver in  bringing  the  subject  to  the  atten- 
tion of  the  court  by  an  appropriate  petition, 
and,  If  an  Investigation  Is  deemed  requisite, 
they  may  properly  be  heard.  But  that  such 
petition  and  hearing.  In  a  case  like  this, 
where  no  execution  of  an  existing  contract 
Is  sought  to  be  enforced,  but  simply  a  direc- 
tion as  to  the  terms  of  future  contracts,  can 
make  the  proceeding  an  adversary  one,  in 
the  legal  sense,  so  that  the  petitioners  are 
parties  to  the  original  action  for  the  pur- 
pose of  an  adjudication.  Is  by  no  means 
clear.  Borne  decisions  In  federal  circuit 
courts  seem  to  support  the  theory  of  a  power 
in  the  court  to  determine  upon  complaint 
pleadings,  and  trial,  as  In  a  Judicial  pro- 
ceeding, all  grievances  suffered  by  the  em- 
ployes of  a  railroad  receiver  in  the  opera- 
tion of  a  road.  Continental  Trust  Co.  of 
New  York  v.  Toledo^  St  I«.  ft  K.  a  B.  Co, 
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69  Fed.  S14,  617;  Thomas  T.  Rallwar  Oo., 
Fed.  17,  18,  and  cases  tbere  cited.  If 
these  decisions  go  turther  than  a  recognition 
of  the  admitted  power  of  a  court  to  adjadi- 
eate  and  enforce  contracts  Us  officer  has 
made,  and  to  direct  his  conduct  as  to  the 
terms  of  those  be  shall  make,  they  wonld 
seem  to  Inrolve  a  power  Iq  court  over  all 
persons  who  may  be  employed  by  the  re- 
ceiver Inconsistent  with  that  individual  free- 
dom of  action  and  contract  deemed  essential 
In  all  other  relations.  We  express  no  opbi- 
Ion  on  this  qneatlon.  Although  apparently  In- 
volved, It  has  not  been  raised  by  the  parties. 
In  view  of  the  final  conclusion  reached.  It 
is  of  no  practical  importance  in  this  case, 
and,  under  the  special  circumstances,  may 
properly  be  treated  as  waived.  Assuming, 
then,  ttiat  the  petitioners  are  entitled  to  ap- 
pear as  parties  and  file  the  plea  In  abate- 
ment. It  follows  that,  for  the  purpose  of  dis- 
posing of  this  .plea,  the  order  appealed  from 
must  be  regarded  as  a  final  adjudication  of 
the  rights  of  parties  Involved  in  a  judicial 
proceeding  of  an  adversary  nature. 

in  the  course  of  an  action  on  the  equity 
side  of  the  court  in  which  a  receiver  is  ap- 
pointed. It  Is  often  necessary  for  the  court 
to  mahe  an  order  which  constitutes  an  ad- 
judication by  a  judicial  findlilg,— separaole 
from  the  main  action,  affecting  in  some  In- 
stances persons  who  are  parties  to  the  ac- 
tion only  for  the  purposes  of  that  proceed- 
ing, and  which  cannot  be  reviewed  unless  by 
an  appeal  from  that  order.  Orders  of  such  a 
character,  which  are  In  fact  a  final  adjudica- 
tion of  the  rights  involved,  may  generally 
be  reviewed  by  an  appellate  court  The  rea- 
sons for  the  rule  are  well  stated  in  Blossom 
V.  Railway  Co.,  1  Wall.  655.  Under  our 
statute,  when  a  party  to  such  a  final  order 
thinks  himself  aggrieved  by  the  decision  of 
the  court  on  any  question  of  law  arising  In 
the  trial,  he  may  appeal  and  remove  the 
question  for  review  in  this  court.  We  have 
heretofore  acted  on  this  construction  of  the 
statute,  and  do  not  doubt  its  correctness. 
Leonard  v.  Insurance  Co.,  65  Conn.  629,  S3 
AtL  611.  Even  In  actions  on  the  law  side  of 
the  court,  a  "final  judgment,"  within  the 
meaning  of  our  statute  of  appeal,  may  in- 
clude a  judgment  In  Its  nature  final  and  sech 
arabie  from  any  other  judgment  that  may 
be  rendered  in  the  action,  although  not  final- 
ly disposing  of  the  action.  Bunnell  v.  Bridge 
Co.,  66  Conn.  24,  37,  33  Atl.  533.  But  It  Is 
claimed  that  the  order  In  question  Is  not 
final  as  to  Its  subject-matter;  that  It  Is  a 
mere  administrative  direction,  lying  in  the 
discretion  of  the  court,  and  open  to  modifica- 
tion at  any  time.  There  may  be  orders  of 
this  nature  which  are  not  appealable,  but, 
without  discussing  the  limits  of  that  discre- 
tion which  the  court  has  In  making  a  merely 
administrative  order,  we  think  In  this  case 
t&e  receiver  was  entitled  to  appeal,  because 
tiie  question  of  jurisdiction,  involving  the 
power  of  the  court  to  appropriate  the  funda 


of  the  estate  for  the  purposes  covered  by 
the  order,  was  distinctly  raised  and  decided, 
'llie  order  thus  becomes  a  final  judgment  in 
the  case,  determining  the  power  of  the  court 
in  the  application  of  funds,  and  directly  af- 
fecting the  interests  of  parties  to  the  main 
action.  An  appeal  from  a  void  order  affect- 
ing the  rights  of  owners  and  creditors  who 
are  represented  by  the  receiver  may  be  per- 
mitted under  the  general  rules  of  chancery 
practice,  and  by  the  broad  language  of  our 
statute  in  respect  to  receivers  (Oen.  SL  H 
1U22,  1942).  It  is  difficult  to  see  bow  the  re- 
ceiver personally  can  be  aggrieved  by  the 
present  order;  bnt  we  cannot  say  that,  as 
representative  of  the  defendant  corporation 
and  creditors,  he  may  not  b^  aggrieved,  until 
the  question  of  law  Involved  Is  decided.  T^e 
right  of  appeal  does  not  depend  upon  an 
actual  grievance,  bnt  on  a  belief  that  the 
decision  of  a  question  of  law,  which,  if  er- 
roneous, may  constitute  a  grievance.  Is  er- 
roneous. Possibly  the  insignificance  of  any 
effect  the  present  order  can  have  upon  In- 
terests represented  by  the  receiver  might  be 
pressed  as  sufficient  ground  tat  holding  that 
In  fact  the  appeal  was  taken  by  bim  person- 
ally, and  not  in  any  representative  capacity. 
We  think,  however,  the  plea  In  abatement 
should  be  overruled. 

The  order  appealed  from  relates  solely  to  the 
wages  of  engineers  and  firemen  employed  by 
the  receiver  In  running  the  engines  used  in 
operating  the  road  in  this  state,  under  the  di- 
rection of  the  superior  court  Is  the  order, 
upon  the  facts  appearing  in  the  record,  within 
the  jurisdiction  of  that  court?  This  Is  the 
only  question  of  law  presented  by  the  a[>peal. 
The  material  facts  appearing  in  the  record 
and  found  by  the  court  below  are  as  follows- 
The  defendant  cwporatlon  owned  a  railroad 
within  the  state  of  New  York.  It  also  was 
lessee  of  other  railroads,  Including  that  be- 
longing to  the  Hartford  &  Connecticut  West- 
em  Railroad  Company,  a  corporation  incor- 
porated under  the  laws  of  this  state.  The 
road  belonging  to  the  last-named  corporation 
extends  from  Hartford,  in  this  state,  to  Rhine- 
cliff,  in  the  state  of  New  York,  and  constituted 
the  principal  part  of  the  railroad  system  of 
the  defendant  The  other  roads  owned  and 
controlled  by  the  defendant  were  operated  In 
connection  with  the  Hartford  &  Connecticut 
Western.  On  August  13,  1893,  the  supreme 
court  of  the  state  of  New  York,  Second  ju- 
dicial depsrtment,  appointed  Mr.  Sherwood  re- 
ceiver of  the  property  and  effects  of  the  pres- 
ent defendant,  upon  application  of  the  present 
plaintiff;  and  Mr.  Sherwood  has  since  oper- 
ated some  portion  of  the  railroads  owned  and 
controlled  by  the  defendant  under  the  orders 
of  said  court  The  parties  to  the  action  and 
the  nature  of  the  action  In  which  the  appoint- 
ment was  made  and  the  terms  of  the  order 
making  the  appointment  do  not  appear.  On 
October  28,  1893,  Mr.  Sherwood  was  appoint- 
ed b/  the  superior  court  for  Hartford  county 
receiver  of  the  defendant  corporation  In  the 
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state  of  Connecticut.  The  nature  of  the  ac- 
tion In  whleb  this  appointment  was  made  does 
not  appear.  On  November  7,  1803,  Mr.  Sher- 
wood, by  virtue  of  the  order  of  the  superior 
court,  took  control  of  the  defendant  corpora- 
tion and  its  leased  Hues  in  the  state  of  Con- 
necticut, and  is  still  managing  and  operating 
said  railroad  and  said  leased  lines  subject  to 
the  orders  and  direction  of  said  court  The 
record  is  not  clear  as  to  the  portions  of  the 
railroad  operated  under  the  controlling  direc- 
tion of  the  New  York  and  Connecticut  courts, 
respectively;  but  it  must  be  talien  as  a  fact 
fonnd  that  the  Hartford  &  Connecticut  West- 
em  Railroad,  In  this  state,  has  since  Novem- 
ber 7,  1893,  been  operated  by  Mr,  Sherwood, 
as  receiver  appointed  by  the  superior  court,  in 
accordance  with  the  directions  of  that  court 
Upon  taking  possession  of  the  Connecticut 
road  and  property  of  every  description  be- 
longing to  the  defendant  and  having  a  situs 
in  Connecticut,  Mr.  Sherwood  found  a  sched- 
ule of  wages  existing  in  respect  to  the  en- 
gineers and  firemen  employed  In  running  the 
engines  used  In  0[>eratlng  the  road,  and  this 
schedule  he  followed  until  May  1,  1897,  when 
(as  appears  by  necessary  Implication),  without 
any  direction  of  the  superior  court  or  of  the 
New  York  court,  he  altered  the  schedule,  by 
reducing  the  amounts  paid  for  each  day's 
work.  Upon  this  state  of  facts,  the  superior 
court  passed  the  order  In  question,  restoring 
the  rates  of  pay,  and  directing  Mr.  Sherwood, 
as  receiver  of  the  defendant  corporation,  nn- 
d»  appointment  of  the  court,  to  pay  the  en- 
gineers and  firemen  in  his  employ,  as  such 
receiver,  the  same  wages  they  liad  received 
previous  to  the  reduction  on  May  1st.  It  ap- 
pears that,  in  operating  the  Connecticut  road, 
some  of  Its  engines  are  run  from  places  In 
tUs  state  to  places  In  New  York  state,  by  the 
engineers  and  firemen  emplc^ed  by  the  Connect- 
Icot  receiver,  and  to  that  extent  the  services 
rendered  to  the  receiver  In  pursuance  of  that 
emi^ojrment  are  actually  performed  within 
the  territorial  limits  of  New  York;  and  It  Is 
on  this  ground,  and  on  this  ground  alone,  that 
ft  Is  claimed  the  order  Is  void  for  want  of 
Jurisdiction. 

It  seems  very  plain  that  If  the  receiver.  In 
operating  the  road,  finds  it  necessary  to  send 
his  employ&s  into  another  state,  he  may  do 
so,  and  the  fact  that  he  does  so  does  not  af- 
fect the  Jurisdiction  of  the  court  to  direct  him 
as  to  their  wages.  And  it  is  equally  clear  that 
a  receiver  appointed  in  one  state  may  be  di- 
rected by  the  court  of  that  state  in  respect  to 
snch  matters  In  the  operation  of  the  road  as 
must,  for  the  Interests  of  all  concerned,  follow 
one  rule,  although  a  portion  of  the  line  af- 
fected by  the  direction  Is  situate  in  another 
state,  in  which  he  has  also  been  appointed  re- 
ceiver of  the  same  road.  It  is  true  that  no 
court  can  enforce  Its  orders  beyond  the  terri- 
torial limits  of  its  Jurisdiction;  but  it  is  also 
true  that,  by  a  rule  of  comity,  based  In  ^jart 
upon  paramount  necessity,  the  aiithorlty  of 
receivers  appointed  In  one  state  will  be  rec- 


ognized in  many  ways  by  the  courts  of  au- 
other  state  within  whose  Jurisdiction  It  ma; 
be  exercised  (Blake  Crusher  Co.  v.  Town  of 
New  Haven,  46  Conn.  473;  Cooke  v.  Town  of 
Orange,  48  Conn.  409);  and  that,  ordinarily, 
a  railroad  receiver  acting  under  appointment 
in  different  states  In  respect  to  the  same  prop- 
erty may  be  directed  by  the  court  of  one  state 
In  respect  to  the  management  of  the  railroad 
under  the  charge  of  that  court;  and,  if  such 
direction  alfect  portions  of  the  line  in  other 
states  where  he  Is  receiver,  the  courts  of 
those  states,  where  unity  of  action  is  essen- 
tial to  the  best  interests  of  all  concerned,  will 
refrain  from  any  action  interfering  with  the 
direction,  or  will  aid  Its  execution  by  an  inde- 
pendent order.    In  such  cases  an  order  of 
court  cannot  be  held  void  for  want  of  Juris- 
diction, because  the  court  may  rely  for  Its  full 
enforcement  upon  an  application  of  this  rule 
of  comity  by  the  courts  of  another  state.  It 
ap[>earing,  therefore,  as  It  clearly  does  by  the 
record  In  this  case,  that  the  superior  court  Is 
the  court  chained  with  the  direct  operation  of 
the  Hartford  &  Connecticut  Western  road  in 
this  state,  which  Is  the  main  part  of  the  de- 
fendant's railroad  system;  that  it  Is  the  prop- 
er court  to  direct  the  receiver  in  respect  to  the 
wages  of  the  engineers  and  firemen  employed 
In  the  operation  of  that  road;  that  it  is  for 
the  Interest  of  all  concerned  that  the  employ- 
ment of  these  engineers  and  firemen  shonid 
include  their  services  In  running  engines  over 
those  portions  of  the  Hue  in  New  York  essen- 
tial to  the  beneficial  operation  of  the  road  by 
the  court,— it  follows  that  the  superior  court 
might  properly  rely  upon  such  application  of 
the  rule  of  comity  by  the  New  York  court  as 
would  aid,  and  not  obstruct,  the  fall  ^ect  of 
the  order. 

The  receiver  alleged  that  any  changes  In 
the  wages  by  the  superior  court  would  con- 
flict with  the  business  of  the  road  within  tlie 
Jurisdiction  of  the  New  York  court    Ttols  al- 
legation waa  in  issue,  and  by  Its  Judgment 
the  court  has  found  the  allegation  untrue. 
The  finding  may  be  Justified  by  the  facts  In 
the  record.    Mr.  Sherwood  was  appointed  re- 
ceiver by  both  courts  for  the  very  purpose  of 
preventing  such  conflloL    For  four  years  the 
receiver  has  operated  the  road  without  such 
conflict,  under  the  very  schedule  the  court 
now  orders  him  to  restore.    Possibly  some 
conflict  might  arise  through  the  dIsol>edieuce 
of  the  receiver  or  the  failure  of  a  court  to  ap- 
ply the  rules  of  comity,  but  these  are  contlii- 
gencles  not  to  be  considered  In  framing  the 
order.    Assuming,  as  we  must  upon  this  rec- 
ord (for  It  Is  found  by  the  court,  and  admit- 
ted by  all  the  parties),  that  the  superior  court 
was  the  proper  court  to  make  an  oriler  regn- 
latlng  the  wages  of  those  «nployed  by  tlie  re- 
ceiver in  running  the  engines  used  In  operat- 
ing the  Connecticut  road,  there  was  no  error 
in  making  the  order  appealed  from. 

Our  only  doubt  has  been  whether  tJie  court 
and  all  the  parties  before  us  have  not  erred  in 
80  conducting  the  proceedings  a»    -to  make 
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this  aunnqttlra  tanpoatlTe;  L  e.  whether  a 
fan  ezomlnatioii  of  all  releraiit  facta  might 
not  ahow  that  the  pn^ier  conise  waa  to  seek 
the  directton  of  the  New  York  court  In  respeot 
to,  the  whole  matter,  fniat  la  the  court  of 
Initial  ivoceedlng.  The  order  appointing  the 
recelTor  In  Connecticut  recites  that  he  Is  ap- 
pointed as  ancOIaiy  to  the  receiver  in  New 
York,  and  without  such  recital,  anless  it  oth< 
erwlae  distinctly  appeared,  he  would,  ordlnar 
rUy,  1^  force  of  the  rule  of  comlly,  aot  as  an- 
cillary recefrer.  In  mftttem  of  management 
In  ropect  to  a  property  Impracticable  or  diffi- 
cult to  be  managed  otherwise  than  as  a 
whole,  the  direction  of  the  court  of  Initial  pro- 
ceeding, establishing  rules  which  of  necessity 
must  ai^  to  the  irtiole  property,  will  ordi- 
narily be  fMlowed  the  courts  appointing 
the  aame  recdrer  In  other  states.  But  while 
the  court  In  New  Tortc,  as  the  court  of  Initial 
proceeding.  Is  presnmptively  the  proper  court 
to  direct  as  to  the  wages  of  employes  whose 
MTicea  are  iiendered  as  a  whole  in  both 
states,  nerertheless  it  Is  possible  that  the  In- 
terests of  the  proper^  may  require  and  the 
nature  of  the  proceedings  In  both  courts  jua- 
tU^  the  direction  of  the  Connecticut  court  as 
to  the  wages  of  these  employ^,  and  such  Is 
the  condition  sbown  Uy  this  record.  If  the 
record  omits  to  pr^nnt  fiicts  essmtial  to  the 
caae  of  the  appellant,  this  court  can  sMnpIy 
aflSim  the  judgment  Schleslnger  t.  Chap- 
man, 62  Conn.  271;  Rogers  t.  Rogora,  (»3 
Conn.  121.  ISO,  1  Aa  807,  and  6  Atl.  675. 

Aa  the  record  ahows  that  the  iirlmary  and 
lnd^)^ent  r^nilatlon  of  the  wages  of  the 
en^eera  and  flremen  employed  by  the  re- 
cover In  running  tiie  en^es  used  In  (derat- 
ing the  Connecticut  road  Is  lawfully  In  the  su- 
perior court,  and  It  bdng  evident  that  the 
services  rendered  In  the  course  of  their  em- 
ployment inithln  the  torltorlal  limits  of  New 
Tork  are  a  necessary  Incident  to  the  principal 
«iiployment,  and  that  the  treatment  of  the 
employment  aa  a  whole  Is  essential  to  the 
.beneflclal  operation  of  the  road,  tiie  same  rule 
of  comlly  which  wonid  require  the  superior 
court  to  aid  In  enforcing  the  directions  of  the 
court  of  Initial  proceeding  In  respect  to  mat- 
tera  essential  to  Ita  management  of  the  prop- 
erty as  a  whole  would  require  that  court  to 
recognize  as  binding  on  the  receiver  within  Its 
Jurisdiction  this  order  made  In  the  adminis- 
tration of  that  portion  of  the  management 
committed  to  the  control  of  the  superior  court. 
The  rules  of  comity  may  not  be  departed  from 
nnlesa.  In  certain  cases,  for  the  purpose  of 
necessary  protection  of  our  own  cltlz^s,  or 
of  enfon^ng  some  parunonnt  rule  of  public 
policy.  Su^  considerations  do  not  enter  Into 
the  present  case,  and  the  limitations  of  an  or- 
der passed  for  that  purpose  need  not  be  dis- 
cussed. Upon  the  facts  appearing  In  the  rec- 
ord, the  order  passed  by  the  superior  court  la 
not  void  for  want  of  Jurisdiction,  and  must 
be  obeyed.  The  i^ea  In  abatement  la  ovo^ 
ruled.  There  Is  no  error  In  tiie  order  com- 
plained aL   The  other  judges  concurred. 


Conn,  no 


Appeal  of  HAVENS  et  aL 


(Supreme  Court  of  Errors  ot  OonnectleaL  Nov. 
8.  lSd7.) 

AixowAKoa  TO  Widow— JoaiSDionoir. 

1.  An  order  fhat  a  certain  number  of  dollars 
"be,  aod  the  same  are,  allowed  per  month  for  the 
SQpport  of  the  widow,"  beioE  made  under  Gen. 
Bt  I  604,  anthoricing  an  allowance  of  "such 
amount  as  th^  [courts  of  probate]  may  judge 
necessary  for  the  support  of  the  widow  or  famfly 
of  the  deceased  during  the  settlement  of  the  es- 
tate," and  on  petition  praying  "that  this  court 
allow  such  amount  aa  it  may  deem  necessary 
for  the  support  of  yoor  petitioner  out  of  said  es- 
tate during  the  settlement  of  the  same,"  and  oi^ 
der  directing  a  hearing  on  notice  to  the  executors 
to  "show  cause  *  •  •  -why  the  prayer  of  said 
petition  should  not  be  granted,"— is  not  limited 
In  operation  to  one  year,  notwithstanding  a  pre- 
vious order  limiting  twelve  months  for  settle- 
ment of  the  estate,  as  such  order  is  not  intended 
to  and  does  not  contrcd  the  time  tliat  may  be  used 
for  the  settlement 

2.  An  order  for  allowance  for  the  snpport  of 
a  widow  daring  settlement  of  estate  contains 
an  implied  finding  of  necessity  therefor. 

S.  An  allowance  to  widow  for  support  during 
settlement  of  estate  may  be  made  concurrent 
with  the  receipt  of  an  income  by  her,  wliether 
from  the  estate  or  elseiriiere,  if  It  Is  Inad^uate. 

4.  Bvoi  if  residnary  legatees  might  be  entitled 
In  equity  to  have  some  portion  of  the  pay- 
ments made  under  order  of  court  by  the  exec- 
utors to  the  widow  for  her  support  during  settle- 
ment of  estate  set  off  against  a  claim  of  her  le- 
gal representatiTes  for  interest  on  the  trust 
fnnd  provided  by  the  will,  which  was  due  and 
never  paid,  such  relief  could  not  be  granted  bj 
the  probate  court,  on  accounting  fay  the  exec- 
utors. 

Appeal  from  snxKrior  court,  Hartford  coun- 
ty; William  T.  Elmer,  Judge. 

Accounting  by  the  Security  Company  and 
others,  executors,  of  Leonard  Daniels,  deceas- 
ed. From  the  order  of  the  court  of  probate, 
allowing  their  account,  Owen  R.  Havens,  ad- 
ministrator of  Laura  P.  Daniels,  deceased, 
widow  of  said  Leonard  Daniels,  and  her  heirs 
appealed  to  the  superior  court,  which  render- 
ed Judgment  for  said  wpellants,  and  the  ex- 
ecutors appeal  In  enw.  Affirmed. 

The  material  facte  as  they  appear  In  the 
recix^  and  tiie  finding  of  tiie  suporlor  court, 
are  as  foUowa: 

Leonard  Daniels  died  In  January,  1802,  leav- 
ing an  estate  appraised  at  one  and  a  quarts 
million  dollars.  By  his  will,  aa  modified  by 
three  codicils,  he  gave  to  five  persons  lega- 
cies amounting  to  $6,500;  to  two  perstms  eacb 
a  life  Interest  In  $5,000;  and  to  a  grandson 
and  nephew  bis  mills  and  stock  on  hand,  ap- 
praised at  $00,000.  He  provided  three  trust 
funds  of  $100,000  each;  the  buxnne  of  one  to 
be  paid  semlsinnually  to  bis  wife  during  her 
life,  and  the  Income  ot  the  other  two  funds 
to  be  paid  during  life  In  the  same  nianner 
to  hla  two  daughters,  Catherine  FIsk  and  Alh 
by  D.  Ellis,  respectively.  The  prlndpal  of 
each  fund,  after  the  termination  of  the  life 
Interest,  was  to  be  divided  between  his  dftugh- 
ters  and  tiielr  children.  This  life  Interest  In 
the  tmsft  fund  of  $a00,000  was  the  only  provi- 
sion made  for  his  widow,  except  a  gift  of 
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personal  property  appraised  at  fSTtU.  The  rest 
and  residue  of  his  estate  he  gave  to  his  satd 
two  dangbters  and  their  children,  the  portion 
going  to  his  grandchildren  being  given  to 
trustees  upon  a  specified  trust  He  appointed 
the  Security  Company  and  Lewis  E.  Stanton, 
Esq.,  trustees  of  each  of  the  trust  funds  un- 
der the  will  and  codicils,  and  these  trustees 
were  also  constituted  two  of  the  four  execu- 
tors. The  will  was  proved  January  27,  1892, 
and  on  that  day,  or  a  day  or  two  afterwards, 
the  court  of  probate  made  an  order  limiting 
12  months  for  the  settlement  of  the  estate, 
which  order  remains  unchanged.  The  estate 
was  not  settled  in  12  months,  and  Is  still  un- 
settled. On  February  19,  1892,  Mrs.  Daniels 
(the  widow)  brought  a  petition  to  the  court  of 
probate,  asldng  "that  this  court  allow  such 
amount  as  It  may  deem  necessary  for  the 
support  of  your  petitioner  out  of  said  estate 
daring  the  settlement  of  the  same."  Upon 
this  petition  the  court  made  an  order  of  notice, 
which  was  duly  served  upon  the  executors, 
and  in  February,  1892,  the  court  granted  the 
prayer  of  said  petitioner  for  an  allowance 
during  the  settlement  of  the  estate  by  an  or- 
der recOTded  as  follows:  "Ordered,  that  four 
hundred  sixteen  and  sixty-six  one  hundredths 
dollars  (1416.66)  be,  and  the  same  are,  allow- 
ed per  month  for  the  support  of  the  widow." 
This  was  the  only  order  of  allowance  for  Mrs. 
Daniels  which  appears  of  record  as  passed 
by  said  court,  and  said  order  was  never  ap* 
pealed  from,  nor  revoked,  nor  modified  In  any 
manner.  Mrs.  Daniels  died  AprU  28,  1890. 
The  executors  paid  Mrs.  Daniels  to  the  time 
of  her  death  the  monthly  allowance  for  her 
support  during  the  settlement  of  the  estate,  as 
granted  by  order  of  court,— 51  monthly  pay- 
ments, amounting  In  all  to  $21,232.17.  On 
November  18, 1893,  the  executors  presented  an 
account,  which  was  allowed  by  the  court  of 
probate  November  23d.  The  account  showed 
the  payment  of  all  debts,  legacies,  and  ex- 
penses, and,  reserving  $2,500  for  future  ex- 
penses, showed  a  "balauce  on  band  for  dis- 
tribution" of  $1,187,2SD.02.  The  account,  as 
adjusted  and  allowed  by  the  court,  contained 
among  the  payments  this  item:  "To  payment 
to  Mrs.  Daniels  per  Schedule  D  $8,750.05." 
Schedule  D  was  an  itemized  statement  of  21 
payments  of  $416.67  each,  from  February  25, 
1892,  to  October  21,'  1893,  inclusive,  as  "al- 
lowance to  Mrs.  Daniels."  Some  time  after 
Mrs.  Daniels'  death,  to  wit,  on  July  2,  1896. 
the  administrator  on  her  estate  mode  demand 
of  the  executors  for  the  amount  due  Mrs.  Dan- 
iels at  the  time  of  he^  death,  on  account  of 
the  income  of  the  trust  fund,  under  her  hus- 
band's will.  On  July  23,  1896,  the  executors 
replied,  denying  that  anything  was  due  Mrs. 
Daniels*  estate.  Afterwards  the  executors  fil- 
ed another  account  with  the  court  of  probate, 
claimed  by  them  to  be  their  final  account, 
which  was  adjusted  and  allowed  by  the  court 
October  10, 1^6.  This  account  showed  a  bal- 
ance on  hand  for  distribution  of  $1,323,782.91, 
as  follows: 


Or. 

Balance  cm  hand,  per  acconnt 
rendered   $1,187,289  02 

Amount  reserved  for  future 

peoses   ,   3^600  00 

Gain   on  inventory 

sale  of  N.  ¥.,  N. 

H.  &  H.  B.  R.  Co. 

rights   $  23,788  95 

Income  received  per 

Schedule  A    187,925  81 

Interest  on  balance 

from  Security  Co.  M 
Amount   paid  Mrs. 

Daniels  from  Jan. 

2  to  Oct.,  1893  (re- 
ferring to  monthly 

payments  of  $416.- 

07  each),  erroue- 

ousiy   cDarged  in 

tortner  account  aa 

"allowance  of 

courf*   8,760  02 

  171,609  42 

$1,861,398  44 

Dr. 

BUIs  paid,  per  Schedule  B     $     1,851  47 

Legal  expenses,  per  Schedule  O  4|530  60 

Annuities  paid,  per  Schedule  D  750  00 

Lobs  on  inventory  on  unooUected 

account    2,633  61 

Services  of  executors   11.500  00 

Payment  to  Mrs.  Danids  of  In- 
come on  $1(X>,000  given  her  un- 
der will,  computed  from  Jan, 
18,  1893  (referring  to  thkty- 
nine  moDialy  payments  of 
$416.67  each,  made  to  Mrs. 
Daniels  from  Jan.  18,  1898,  to 
time  of  her  death),  when  order 
for  payment  of  allowance  to  her 
BB  widow  expired,  and  erroae- 
ousiy  receipted  for  an  "an  acct 

of  allowance  of  court"   16,249  84 

Beserred  for  probate  fees,  etc.. .  100  00 

Balance  on  hand  for  distribution, 
viz.: 

Cash    137.331  59 

Persona]  estate   1,178,451  37 

Real  estate   8.000  00 

$1,361,808  44 

From  the  order  of  the  court  of  probate  al- 
lowing this  last  account  Mrs.  Daniels*  admin- 
istrator (Owen  R.  Havens)  and  the  heirs  at 
law  of  Mrs.  Dan:els  (the  present  appellees)  ap- 
pealed to  the  superior  court,  and  assigned  the 
following  reasons  of  appeal:  "(1)  Because  the 
court  allowed  In  said  account,  upon  the  credit 
side  thereof,  the  item  of  $3,750.02  as  'amount 
paid  Mrs.  Daniels  from  January  to  October, 
1803,  Income  on  $100,000,  erroneously  charged 
in  former  account  as  "allowance  of  court" ' 
(2)  Because  the  court  allowed  in  said  account, 
upon  the  debit  side  thereof,  the  item  of  $16,- 
249.84,  as  'payment  to  Mrs.  Daniels  of  income 
on  $100,000  given  her  under  will  computed 
from  Jan.  18,  1893,  when  order  for  payments 
of  allowance  to  her  as  widow  expired,  and 
erroneously  receipted  for  as  "an  account  of 
allowance  of  court." '  (3)  Because,  as  to  said 
Item  of  $3,750.(ffi,  the  same  was  not  the  In- 
come received  by  said  executors  on  $100,00l> 
of  said  estate  for  the  period  named,  from  Jan- 
uary to  October,  1803,  and  was  not  paid  as 
Buch  to  Mrs.  Daniels.  (4)  Because  said  sum 
of  $3,750.02  was  paid  to  the  said  Mrs.  DanlelB 
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ont  of  the  general  assets  of  said  estate,  and 
not  from  the  Income  of  any  particnlar  por- 
tion or  fund  of  said  estate.  (5)  Because  said 
Bum  of  $3,750.02  was  not  erroneously  charged 
in  the  former  account  of  said  executors  aa  'al- 
lowance of  court.'  (6)  Because  said  sum  of 
93,750.02  was  paid  by  said  executors  to  the 
Bald  Mrs.  Daniels  as  allowance,  under  the  or- 
der of  said  probate  court  (7)  Because  said 
sum  was  paid  to  the  said  Mrs.  Daniels  by  said 
executors  knowingly  and  Intentionally  as  al- 
lowance, and  was  received  by  her  and  re- 
ceipted for  by  her  as  such  in  good  faith,  and 
was  so  charged  by  the  executors  against  said 
estate.  (8)  Because  as  to  said  Item  of  $13,- 
249.84,  the  same  was  not  the  payment  of  in- 
come on  $100,000  given  the  said  Mrs.  Daniels 
under  the  will  of  Leonard  Daniels,  her  hus- 
band. (9)  Because  said  sum  of  $16,249.84  was 
paid  the  said  Mrs.  Daniels  out  of  the  general 
assets  of  said  estate,  and  not  from  the  income 
of  any  particular  portion  or  fund  of  said  es- 
tate. (10)  Because,  under  the  order  of  said 
court  of  probate,  said  allowance  was  to  be 
paid  the  said  Mrs.  Daniels  during  the  settle- 
ment of  said  estate,  aiM  was  paid  to  her  as 
sncb  during  her  life,  and  while  said  estate  was 
In  settlement.  (11)  Because  said  sum  of  $16,- 
249.84  was  paid  by  the  executors  of  said  es- 
tate as  'widow's  allowance,'  and  In  accord 
with  the  order  of  the  court  of  probate,  and 
was  paid  by  them  understandingly  as  such, 
and  was  received  by  the  said  Mrs.  Daniels  as 
such  allowance,  and  so  receipted  for  by  her. 

(12)  Because  said  sum  was  charged  against 
said  estate  by  the  said  executors  knowingly  • 
and  properly  as  allowance,  and  not  as  Income. 

(13)  Because  the  allowance  of  said  items  In 
said  account  as  stated  therein  would  deprive 
the  said  Mrs.  Daniels  and  her  estate  of  the 
legacy  provided  for  her  In  the  will  of  her  hus- 
band, Leonard  Daniels.  (14)  Because  said 
will  provides  that  the  sum  of  $100,000  should 
be  converted  into  a  fund,  and  be  held  In  trust 
by  certain  trustees  named  In  said  will;  the 
incMne,  dividends,  reuta,  and  profits  thereof 
to  be  paid  over  each  six  months  to  the  said 
Mrs.  Daniels,  wife  of  the  testator,  during  her 
life,  and  that  said  sum  of  $100,000  has  never 
been  set  apart  or  converted  into  a  fund,  and 
placed  In  the  hands  of  trustees,  as  provided  in 
satd  will,  and  no  Income  on  such  fund  has 
ever  been  paid  to  the  said  Mrs.  Daniels,  or  to 
her  le^al  representatives.  (15)  Because,  un- 
der the  terms  of  said  will,  the  executors  as 
such  had  no  legal  right  to  pay  the  said  Mrs. 
Daniels  the  Income  on  $100,(X)0  of  said  estate. 
(16)  Because  wild  Item  of  $3,750.02  has  already 
been  legally  allowed  by  said  court  as  'widow's 
allowance'  in  said  former  account,  under- 
standingly both  on  the  part  of  said  court  of 
probate  aud  on  the  part  of  said  executors,  and 
was  so  received  by  Mrs.  Daniels,  and  tbe  same 
cannot  now  be  changed  from  'widow's  allow- 
ance' and  allowed  as  Income." 

The  parties  went  to  trial  on  a  general  denial 
of  the  facts  alleged  In  these  reasons  of  appeal. 
The  superior  court  found  the  issues  for  tbe 


appellants,  "and  that  all  moneys  paid  to  the 
said  Laura  P.  Daniels  by  the  executors  were 
in  fact,  as  they  should  have  been,  paid  to  her 
as  the  wife  of  said  Leonard  Danlds,  out  of 
his  estate,  as  an  allowance  for  her  support 
during  the  settlement  of  said  estate,  pursuant 
to  an  order  of  said  probate  court  directing 
and  anth<»izlng  such  payments,  and  were  not 
otherwise  paid;  and  that  said  account  so  ac- 
cepted and  approved  by  said  probate  court  Is 
erroneous,  and  should  be  corrected  In  the  fol- 
lowing particulars:  First.  The  item  upon  the 
credit  side  of  the  account,  to  wit,  'Amount 
paid  Mrs.  Daniels  from  January  to  October, 
1893,  Income  on  $100,000,  erroneously  charged 
in  former  account  as  "allowance  ot  court,  $3,* 
750.02,"  '  Is  improper,  and  should  not  have  been 
allowed,  and  should  be  erased.  Second.  The 
Item  on  tbe  debit  side  of  said  account,  to  wit, 
'Payment  to  Mrs.  Daniels  of  income  on  $100,- 
000  given  her  under  will,  computed  from  July. 
1893,  when  ordo-  for  payment  of  allowance  to 
her  as  widow  expired,  and  erroneously  receipt- 
ed for  as  "an  account  of  allowance  of  court, 
$16,249.84,"  •  should  not  have  been  allowed, 
and  should  be  erased,  and  In  lieu  thereof  ihtr& 
should  be  the  following  charge  to  the  said  ex- 
ecutors: 'Payment  to  Mrs.  Daniels  as  allow- 
ance, $12,490.82,*  "—and  rendered  Judgment 
accordingly  for  the  appellants.  From  that 
Judgment  the  executors  (the  present  appel- 
lants) appealed  to  this  court 

Upon  the  trial  to  the  court  below  the  ex- 
ecutors made  tbe  following  claims,  to  wit: 
"(1)  .'l*hat  the  order  of  the  probate  court, 
making  an  allowance  for  the  support  of 
Mr.  Daniels'  widow,  ran  only  to  such  time 
as  she  should  become  entitled  to  the  benefit 
of  the  legacy  of  $100,000,  mentioned  In  said 
second  item  of  Mr.  Daniels'  will,  and  that 
she  became  entitled  to  the  benefit  of  said 
legacy  not  later  than  February,  1893,  and 
that  from  and  after  January,  1893,  the  allow- 
ance made  by  said  order  ceased.  (2)  That 
all  payments  made  subsequently  to  January, 
1893,  as  evidenced  by  said  receipts,  were  not 
authorized  by  said  order  of  the  probate 
court.  (3)  That  the  preliminary  account  of 
November,  1803,  was  erroneous  In  so  far  as 
It  made  payments  to  Mrs,  Daniels  after 
January,  1893,  a  charge  upon  the  estate  of 
Mr.  Daniels  as  allowance  to  his  widow  tfn- 
der  said  order  of  allowance.  (4)  That  all 
payments  evidenced  by  said  receipts  made  to 
Mrs,  Daniels  subsequently  to  January,  1893, 
should  have  been  charged  to  her  against  the 
Income  of  the  legacy  provided  for  her  In  said 
Becond  Item  of  Mr.  Daniels'  will.  (6)  That 
In  the  settlement  of  the  account  of  October, 
1800,  It  was  proper  for  the  executors  to  cor- 
rect the  error  above  referred  to  In  the  ac- 
count of  November,  1893,  and  that  the  action 
of  the  probate  court  In  accepting  and  ap- 
proving said  account  of  Octolier,  1896,  was 
proper  and  legal,  (6)  That  the  real  contro- 
versy In  this  appeal  was  between  the  repre- 
sentatives of  Mrs.  Havens  upon  tbe  one 
hand,  and  the  beneficiaries  In  tbe  residuary 
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estate  of  Hr.  Daniels  upon  the  other,  and 
that  said  beneficiaries  were  not  concluded 
from  making  the  claim  that  all  payments  to 
Mrs.  Daniels  subsequent  to  January,  1893, 
as  evidenced  by  said  receipts,  should  have 
been  charged  to  the  Income  of  her  legacy, 
rather  than  as  allowance  under  said  order 
by  any  mistaken  action  on  the  part  of  the 
executors  of  Mr.  Daniels*  estate.  (7)  That 
the  words,  'during  the  settlement  of  the 
estate,'  contained  In  section  601  of  the  Gen- 
eral Statutes  of  this  state  (Revision  of  1888), 
do  not  define  the  time  during  which  the  al- 
lowance made  to  a  widow  Is  to  continue,  but 
only  the  purpose  of  such  allowance,  namely, 
to  provide  support  for  the  widow  while  the 
estate  Is  being  settled,  and  that,  If  the 
wordjB,  'during  the  settlement  of  the  estate,* 
bad  been  incorporated  Into  the  order  passed 
by  the  probate  court  making  an  allowance 
for  Mr&  Daniels,  so  that  It  read,  'ordered, 
that  1^1(1.66  be,  and  the  same  are  hereby,  al- 
lowed per  month  for  the  support  of  the  wid- 
ow during  the  settlement  of  the  estate,'  that 
said  allowance  would  not  then  have  contin- 
ued during  the  entire  time  covered  In  the 
settlement  of  Mr.  Daniels'  estate,  but  only 
to  such  time  as  Mrs.  Daniels  should  become 
entitled  to  the  provision  made  for  her  sup- 
port by  the  will  of  her  husband.  (8)  That 
the  fact  that  previous  to  the  passing  of  said 
order  the  court  had  already  limited  the  time 
for  the  settlement  of  Mr.  Dahlels'  estate  to 
twelve  months,  and  the  further  fact  that, 
by  the  terms  of  Mr.  Daniels'  will  provision 
was  made  for  her  support  after  twelve 
months  had  expired  from  the  date  of  probat- 
ing his  will,  imposed  upon  the  order  of  al- 
lowance the  legal  conclusion  that  It  should 
terminate  as  early  as  February,  1893,  and 
that  It  did  terminate  by  that  time.  <9)  That 
the  fact  that  the  f 100,000  mentioned  In  said 
second  Item  of  Mr.  Daniels'  will  was  not.  In 
fact,  set  apart  as  a  separate  trust  fund,  did 
not  affect  the  right  of  Mrs.  Daniels  to  the 
income  of  said  fund  after  one  year  from  the 
death  of  her  husband,  and  that  said  order 
of  allowance  and  her  right  to  said  income 
did  not  exist  concurrently."  nie  appeal  to 
this  court  assigns  as  error  the  neglect  and 
refusal  of  the  court  below  to  rule  in  accord- 
ance with  the  al>ove  claims. 

Arthur  F.  Eggleston  and  Albert  G.  Bill,  for 
appellants.  Henry  G.  Robinson  and  Frank 
Li.  Uungerford,  for  appellees. 

UAMERSLBT,  J.  The  superior  conrt  has 
found  that  the  disputed  entries  are  untrue  in 
fact;  that  no  payments  were  made  by  the 
executors  to  Mrs.  Daniels  of  Income  from 
the  fund  l)egueathed  by  the  trustees  for  her 
l>enefit;  but  that  all  the  payments  covered 
by  these  entries  were  In  fact  made  in  pursu- 
ance of  an  order  of  court  directing  them  to 
be  made  as  an  allowance  for  the  support  of 
the  widow  during  the  settlement  of  the  es- 
tate. The  conrt  of  probate  having  Jurisdic- 
tion to  make  such  an  order,  and  no  appeal 


being  taken,  and  the  order  remaining  unre- 
voked, the  executors  were  fully  protected  in 
making  the  payments,  and  entitled  to  charge 
them  against  the  estate  In  their  administra- 
tion account  (Jen.  St  {  445.  The  finding, 
therefore,  Justtfles  the  Judgment  rendered, 
unless.  In  reaching  anch  conclusion,  the  conrt 
below  applied  some  erroneons  principle  of 
law. 

The  errors  In  law  assigned  by  the  appellants 
aU  depend  upon  the  determluatlon  of  th^ 
primary  claim,  to  wit,  the  order  making  an 
allowance  for  the  supptHt  of  the  widow  of 
$416.67  per  month  must  be  construed  as  limit- 
ing the  montlily  payments  authorized  to  a  pe- 
riod of  one  year  from  the  death  of  the  testa- 
tor; and  all  payments  made  subsequent  to 
the  expiration  of  this  period  were  unwarrant- 
ed by  the  order,  and  Illegal.  We  think  the 
superior  court  did  not  err  in  overruling  this 
claim.  The  allowance  authorized  by  statute 
Is  "such  amount  as  they  [courts  of  probate] 
may  Judge  necessary  for  the  support  of  the 
widow  or  family  of  the  deceased  during  the 
settlement  of  the  estate."  Gen.  St  S  604.  The 
petition  of  Mrs.  Daul^  "prays  that  this  court 
allow  such  amount  as  It  may  deem  necessary 
for  the  support  of  your  petitioner,  out  of  said 
estate,  during  the  settlement  of  the  same." 
Upon  this  petition  the  conrt  ordered  a.  hearing 
to  be  had,  and  notice  to  be  given  the  execu- 
tors to  "show  cause.  If  any  they  have,  why 
the  prayer  of  said  petition  should  not  be 
granted,"  and  described  the  petition  as  "pray- 
ing that  an  allowance  be  granted  for  her  sup- 
port during  the  settlement  of  said  estate." 
Upon  this  petition,  In  pursuance  ot  this  or- 
der, a  hearing  was  bad,  and  the  prayer  of  the 
petition  was  granted  by  a  Judgment  recorded 
as  follows:  "Ordered,  that  four  hundred  six- 
teen and  slxty-slx  one-bundredths  dollars 
($416.66)  be,  and  the  same  are,  allowed  per 
month  for  the  support  of  the  widow."  This 
order  must  be  read  In  connection  with  the 
statute  authorizing  It,  and  In  connection  with 
the  petition  and  order  of  court  directing  a 
bearing.  So  read,  It  is  Impossible.to  construe 
It  otherwise  than  as  a  finding  by  the  court 
of  probate  that  the  prayer  for  an  allowance 
out  of  the  estate  during  the  settlement  of  the 
same  ought  to  be  granted,  and  that  the 
amount  deemed  necessary  by  the  court  for  the 
support  of  the  widow  during  the  settlement  of 
the  estate  is  the  monthly  pajrment  named. 
In  determining.  In  pursuance  of  the  statute, 
the  amount  It  Judges  necessary  for  the  sup- 
port of  the  widow  during  the  settlement  of 
the  estate,  as  so  many  dollars  per  mwith,  the 
court  necessarily  determines  that  a  monthly 
payment  of  such  sum  during  the  settlement 
of  the  estate  la  the  amount  It  Judges  neces- 
sary for  BUi)port  during  that  period.  No  other 
construction  la  permissible.  Had  the  court, 
anticipating  the  estate  would  be  settled  In  one 
year,  ordered  that  ^,000  be  allowed  during 
the  settlement,  the  executors  could  pay  no 
more,  however  long  the  settlement  might  be 
delayed,  unless  a  new  order  dionld  be  made. 
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Had  the  court,  anticipating  the  estate  would 
not  be  settled  In  four  years,  ordered  that  $20,- 
000  be.  allowed,  the  executors  could  not  pay 
\em,  however  soon  the  estate  might  be  setQed, 
unless  the  order  were  revoked  before  payment 
had  been  made.  But  the  court,  recognizing 
the  uncertainty  attending  the  settl«nent  ot  a 
lai^e  estate,  has  determined  the  amonnt  nec- 
essary tot  the  widow's  support  during  settle- 
ment, In  accordance  with  the  time  the  settle- 
ment shall  consume,  and  has  <Mrdered  that  so 
much  per  month  be  allowed  during  settle- 
ment The  executors  are  thereby  authorized 
to  make  such  monthly  payments,  until  the  or- 
der is  modified,  revoked,  or  set  aside  upon  ap- 
peal; but  no  revocation  can  make  llles^.  pay- 
ments previous^  made  In  pursuance  of  the 
order. 

The  appellants  urge  two  considerations  tor 
reading  Into  the  order  the  limitations  claimed 
by  them:  First  That  the  court  of  probate, 
having  previously  made  an  order  limiting  12 
months  for  the  settlement  of  the  estate,  must 
be  presumed  to  have  contemplated  a  year's 
limitation  to  the  monthly  allowance.  The 
first  order,  limiting  a  time  for  settlement.  Is 
not  Intended  to,  and  does  not,  control  the  time 
that  may  actually  be  found  necessary  or  con- 
venient; and  in  the  case  of  large  estates  It 
frequently  happens  that  the  settlement  is  not 
accomplished  within  the  limitation '  of  this 
formal  order.  The  natural  presiunptlon  is 
that  the  court  contemplated  the  uncertainty 
of  the  time  that  might  be  taken  in  the  settle- 
ment of  the  estate,  and  therefore,  In  deter^ 
mining  the  amount  necessary  for  the  widow's 
support  during  settlement,  directed  a  monthly 
allowance  that  should  proportion  the  whole 
amount  allowed  to  the  lengtli  of  time  It  should 
be  needed.  Second.  That  Mrs.  Daniels  became 
entitled  to  the  income  of  the  trust  fund  be- 
queathed for  her  benefit  upon  the  expiration 
of  12  months  from  her  husband's  death;  and 
(as  claimed  in  the  appellants'  brief)  "the  law 
of  this  state  is  clearly  bo  that  a  widow's  al- 
lowance does  not  continue  after  the  time  she 
becomes  entitled  to  support  from  a  legacy  by 
the  will  of  her  husband."  The  order,  there- 
fore, la  Illegal  unless  construed  as  limited  in 
(^ration  to  one  year.  If  by  this  claim  the 
appellants  merely  mean  (as  seems  to  be  indi- 
cated by  other  portions  of  their  brief)  that  the 
power  of  a  coiut  of  probate,  in  making  an  al- 
lowance out  of  the  estate  for  the  support  of 
the  widow  or  family  of  the  deceased,  Is  limit- 
ed to  such  an  amount  as  the  court,  in  view 
of  all  the  drcumstances,  shall  deem  necessary 
for  their  support  during  the  settlement  of  the 
estate,  the  claim  is  true,  but  has  no  applica- 
tion to  the  present  case.  The  record  shows 
that  the  court  has  found  that  so  many  dollars 
per  month  was.  In  Its  Judgment  the  amount 
necessary  for  the  support  of  the  widow,  in 
view  of  her  expectations  under  the  will  and 
all  the  other  circumstances."  It  is  immaterial 
whether  or  not  the  superior  court  might,  jtn 
appeal,  take  a  different  view,  or  whether  the 
court  of  probate  held  by  the  same  or  some 


other  Judge  might  now  entertain  a  different 
view.  The  fact  of  making  the  order,  as  de- 
tailed In  the  record,  Involves  a  finding  by  the 
court  at  that  time  that  ihe  amount  then  al- 
lowed, aath(wizlng  monthly  payments  so  long 
as  the  estate  remained  unsettled,  was,  in  the 
judgment  of  the  court,  necessary  for  the  sup- 
port of  the  widow.  There  Is  nothing  in  the 
record  that  requires  us,  aa  Intimated  In  the 
argument,  to  treat  the  allowance  as  admitted- 
ly pasRlng  the  limits  of  necessity.  The  neces- 
sity meant  by  the  statute  is,  wltiiln  reasonable 
limits,  a  relative  one.  The  amount  "neces- 
sary" for  support  must  to  a  certfUn  extent, 
depend  upon  the  amount  of  the  estate,  as  well 
as  other  circumstances.  The  allowance  in  this 
case  Is  one  that  might  call  for  different  opin- 
ions, but  it  Is  not  one  that  a  coinrt  could  not 
honestly  deem  "necessary,"  within  the  mean- 
ing of  the  statute;  and  It  should  be  remem- 
bered In  this  connection  that  the  allowance 
was  so  made  that  Its  continuance  could  be 
stopped  at  any  time.  If  occasion  should  arise, 
by  appropriate  action  of  the  court.  It  Is  not 
competent  In  construing  this  order,  to  as- 
sume that  the  court  of  probate  exceeded  Ita 
power,  by  authorizing  an  allowance  it  did  not 
deem  necessary.  The  plain  meaning  of  the 
order— a  meaning  which  has  been  acted  on  by 
the  executors  and  court  of  probate  for  four 
years— cannot  be  changed  In  this  way.  If, 
however,  this  claim  ot  the  appellants  is,  as 
Its  language  would  seem  to  indicate,  that  an 
allowance  by  the  court  of  probate  for  sup- 
port of  the  widow,  concurrent  with  her  recep- 
tion of  any  benefit  from  the  estate,  is  Illegal, 
or  contrary  to  the  policy  of  the  state,  the 
claim  is  untenable,  and  Is  not  supported  by  the 
language  of  the  statute,  or  any  decision  of  this 
court 

It  was  the  practice,  from  a  very  early  time 
in  our  history.  If  not  from  the  settlement  of 
the  colony  of  Connecticut,  for  the  court  ad- 
ministering the  estate  of  a  deceased  per- 
son to  make  such  allowance  out  of  the  es- 
tate as  it  deemed  proper  for  the  support  of 
the  widow  or  family  of  the  deceased  during 
the  settlement  of  the  estate,  and  this  prac- 
tice became  a  part  of  our  common  law. 
Wheeler  v.  Wheeler.  1  Conn.  51,  53.  In  1825 
the  present  statute  on  the  subject  was 
passed,  and  thia  statute  Is  In  confirmation 
of  our  common  law,  Leavenworth  v.  Mar- 
shall, 19  Coon.  408,  417.  Such  practice  Is 
a  result  of  one  of  the  fundamental  condi- 
tions on  which  the  law  takes  possession  and 
control  of  the  property  of  a  deceased  per- 
son. It  applies  to  personal  property,  and 
not  to  real  estate;  because  the  law  ordinari- 
ly gives  to  the  heir  at  law  or  the  devisees 
an  Immediate  right  to  the  latter,  and  as- 
sumes the  power  of  its  disposition  only  when 
the  personal  estate  Is  Insufficient  to  pay  the 
debts  of  the  deceased,  or  for  other  specified 
purposes.  During  the  settlement  of  the  es- 
tate the  personal  property  is  in  the  hands 
of  the  law,  charged  with  the  fulfillment  of 
certain  legal  duties  b^onglng  to  Its  former 
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owner  at  the  time  of  his  death.  Among 
these  are  the  payment  of  his  debts,  and  the 
support  of  his  dependent  family.  To  a  lim- 
ited extent  the  use  of  the  estate  for  the  pur- 
pose of  that  support  Is  eren  paramount  to 
the  payment  of  debts.  Bamum  r.  Boughton, 
55  Oonn.  117.  118, 10  Atl.  614.  Of  necessity, 
the  Talne  of  the  support  chafed  upon  the 
estate  must  depend  in  part  on  the  amojint 
of  the  estate,  and  the  condition  and  circum- 
stances of  the  dependent  family:  Where 
there  Is  no  dependency,  there  can  be  no  duty 
to  support  Where  the  deiwndency  is  par- 
tial, the  duty  is  partlaL  The  necessity  of 
wapptat  during  settlement  may  coiexist  with 
the  upectancy  of  future  benefit  from  the 
estate,  and  the  present  enjoyment  of  an  In- 
adequate Income,  whether  from  the  estate  or 
otherwise,  does  not  wholly  reliere  the  estate 
from  the  duty  of  nijnnrt  It  Is  Imposslbla 
to  lay  down  fixed  rules  for  the  application 
at  such  a  principle;  and  so  the  determination 
of  the  amount  necessary  in  each  caae  for 
the  8iq>port  of  the  widow  or  fiunlly  during 
settlement,  of  the  adequacy  of  any  provision 
made  by  the  will,  add  of  the  relation  of 
such  provision  (whether  it  takes  effect  du* 
ring  or  subsequent  to  the  settlonent  of  the 
estate)  to  the  amount  that  should  be  al- 
lowed,  has  been  left,  In  the  first  Instance, 
to  the  discretion  of  the  court  of  probate, 
and  upon  appeal  to  the  discretion  of  the  su- 
perior court;  and  this  discretionary  action 
of  the  court  of  probate  cannot  be  reviewed 
except  npon  appeal.  Lawrence  v.  Security 
Co.,  66  Conn.  423,  443.  IS  Afl.  40&  Upon 
appeal  to  the  superior  court,  and  proper  pro- 
ceeding in  eETor  to  this  court,  the  action  of 
tbe  superior  court  may  be  reviewed,  and,  if 
clearly  contrary  to  the  radical  principles 
on  which  such  action  rests,  may  be  set  aside. 
This  was  apparently  implied  in  Leavenworth 
V.  Marshall,  stv)ra<  In  that  case  the  wid- 
ow, who  was  also  the  executrix,  had  received 
under  the  will  substantially  the  whole  of 
the  personal  estate,  and  a  life  estate  in  the 
homestead  and  hcHUe  farm,  had  had  actoal 
possession  of  the  whole  property  during  the 
four  years  of  settlement,  and  In  rendering 
her  final  account  as  executrix  (without  any 
previous  order  or  action  of  the  court  of  pro- 
bate) had  charged  the  estate  a  lump  sum 
as  paid  for  her  support  as  "family,"  and  a 
similar  sum  as  paid  for  Interest  on  her  leg- 
tLCy;  and  having,  by  this  process,  of  ac- 
counting, made  her  p^ments  as  executrix 
exceed  the  amount  of  personal  property, 
bad  sold,  under  an  order  of  sale,  a  portion 
of  the  real  estate  devised  to  others,  and  had 
applied  the  proceeds  to  meet  the  deficit  so 
created.  Upon  appeal  to  the  sup'erior  court 
from  the  order  of  the  court  of  probate  ^- 
lowlng  this  account,  and  from  Its  order  for 
the  sale  of  the  real  estate,  and  motion  in 
error  to  this  court.  It  was  held  that  tbe  su- 
perior court  erred  in  affirming  the  allow- 
ance of  the  administration  account.  And, 
speaking  with  special  reference  to  tbe  facts 


of  that  case,  the  court  said:  "The  power 
of  taking  the  property  of  an  heir  or  devisee, 
and  appropriating  it  for  the  benefit  of  others, 
without  the  consent  of  the  owner,  ought  to 
be  cautiously'  exercised,  and  never  carried 
beyond  the  necessary  requirements  of  the 
case.  The  true  rule  upon  this  subject  Is 
this:  Wherever  the  widow  and  family  of 
a  deceased  person  have  adequate  provision 
made  for  th^r  support,  either  by  will  or  In 
any  other  manner,  they  are  not  entitled  to 
a  support  out  of  the  shares  of  others  who 
are  not  members  of  the  family."  As  a  rule 
of  guidance  to  the  superior  court  in  acting 
on  the  facts  disclosed  in  that  case,  tbe  lan- 
guage is  appropriate;  but  it  cannot  be  held 
(as  claimed  by  the  appellants)  to  support 
the  theory  that  either  the  law  or  policy  of 
this  state  is  inconsistent  with  an  allowance 
(concurrent  with  some  provision  1^  the  wll^ 
for  such  amount  as  the  court  deems,  under 
the  circumstances,  necessary  fw  the  support 
of  the  family  during  the  settlement  of  the 
estate.  Tbe  reasons  which  Justify  such  an 
allowance^  and  should,  in  general,  control 
the  court  In  determining  its  amount,  are 
better  and  more  fully  stated  by  Judge 
Loomis  in  an  opinion  given  in  deciding  a 
case  tried  in  the  superior  court  for  Tolland 
county.  Scfitember  term,  188S:  *'It  [the  al- 
lowance] has  never  depended  on  the  certain- 
ty or  probability  of  the  wife's  receiving 
something  upon  the  distribution  of  tbe  ^ 
tate.  There  haVe  been  no  real  estate 
in  which  she  could  take  dower,  and  ihe  es- 
tate may  have  been  insolvent,  leaving  noth- 
ing for  distribution  after  the  payment  of 
debts;  perhaps  not  enou^  even  tea  the  pay- 
ment of  the  debts,  so  that  the  allowance  to 
the  widow  may  have  come  wholly  out  of 
the  CTedltors.  The  allowance  to  a  widow 
for  her  support  Is  In  the  nature  of  a  contin- 
uance of  the  support,  after  the  huatmnd's 
deaOi,  'trtilch  he  or  his  estate  had  furnished 
her  before  his  death.  But  for  it,  the  widow 
and  famUy,  even  wh^  there  is  ample  es- 
tate, might  be  subjected  to  great  Inconven- 
ience, and  perhaps,  brought  Into  an  extrem- 
ity. There  is  at  first  no  l^al  certainty  as  to 
the  condition  of  the  estete;  and,  until  that 
certainty  Is  arrived  at  1^  the  comidetion  of 
the  settlement  of  the  estate,  the  widow  and 
family  keep  on,  ordinarily,  in  tbe  home 
where  they  have  lived,  supported  by  a  rea- 
sonable allowance  from  the  estate.**  Ba- 
ker's Appeal,  66  Conn.  588.  We  think  the 
considerations  urged  by  tbe  appellants  do 
not  Justly  the  construction  of  the  order  of 
the  court  of  probate  claimed  by  them. 

The  appellante  contend  "that  the  real  con- 
troversy in  this  appeal  was  betweoi  the 
representatives  of  Mrs.  Daniels  on  the  one 
hand,  and  the  benefidaries  In  the  realdnary 
estete  of  Mr.  Daniels  upon  the  oth«";  and 
apparently  the  court  of  probate  took  the 
same  view  In  allowing  tiie  executors'  ae> 
count,  and  attempted  to  settle  this  contro- 
versy under  the  form  of  authorizing  the  con- 
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tested  entries.  If  It  be  so  that  the  residuary 
legatees  might  be  entitled  In  equity  to  have 
some  portion  of  the  payments  by  the  exe- 
cutors to  Mrs.  Daniels  set  off  against  a  claim 
of  her  legal  representatives  for  interest  on 
the  trust  fund  which  was  du^  her,  and  never 
paid.  It  Is  plain  the  court  of  probate  hna 
no  Jurisdiction  to  grant  such  relief  In  the 
manner  attmpted.  There  Is  no  error  In 
the  judgment  of  the  superior  court.  The 
other  judges  concurred. 


(m  N.  J.  L.  120) 

HART  T,  BOTLB. 
(Sopreme  Conrt  of  New  Jersey.  Nov.  8,  1897.) 
Actios  os  Issoltbht  Bond — PLBAUisn. 
Where  liie  breach  of  the  condition  of  an  in- 
fwlvent  bond  given  under  tlie  Btatute,  aa  al- 
leged in  the  declaration  in  an  action  on  ute  bonti, 
is  tiiat  the  defendant  did  not  appear  at  the  next 
conrt  of  CMomon  pleai,  and  petition  for  his  di»- 
charge,  in  accordance  with  the  condition,  a 
Bpecifd  plea  to  the  declaration,  which  merely 
avers  that  tite  defendant  appeared' at  a  "subse- 
gacnf  *  court.  Is  bad  on  demarrer.  It  does  not 
avoid  the  tects  set  up  In  the  declaratioD,  nor 
the  breach  of  the  condition,  hi  compliance  with 
the  rule  that  the  plea,  to  be  good,  must  answer 
the  whole  of  what  is  adversely  alleged. 
(Syllabus  by  the  Court) 

mil  by  Mltchd  Hart  against  Thomas  Boyle. 
Demurrer  to.  plea  sustained. 

Argued  February  term,  1897,  before  MA- 
GIE.  a  J.,  and  DEPUB,  VAN  SYCKBL,  and 
LIPPINCOTT,  JJ. 

Alfred  Hugg.  for  t^alntlff.  WUltam  T. 
Boyle  and  Henry  S.  Scovel,  for  defendant. 

LIPPINCOTT,  J.  The  action  In  this  case, 
and  the  declaration  therein.  Is  npon  an  Insol- 
vent bond  given  by  the  defendant  on  the  ISth 
day  of  December,  1896,  to  the  plalntifT,  in  the 
penal  sum  of  $1,729.40.  The  condition  of  the 
bond  la  that  ibe  defendant  sbonld  appear  be- 
fore the  then  next  court  of  common  pleas  to 
be  holden  In  the  county  of  Camden,  and  peti- 
tlop  said  court  for  the  benefit  of  the  Insolvent 
laws,  and  comply  with  the  requirements  of 
said  Insolvent  laws,  and  appear  In  person  at 
every  subsequent  term  until  he  should  be 
dniy  discharged  as  an  Insolvent  debtor,  and, 
If  refused  a  discharge,  surrender  himself  Im- 
mediately thereafter  to  the  sheriff,  there  to 
remain  until  discharged  by  doe  course  of 
Uw.  The  declaration  avers  as  a  breach  that 
the  defendant  "did  not  appear  before  the  then 
next  aforesaid  court  of  common  pleas  after 
the  making  of  the  said  bond  or  writing  obliga- 
tory, and  petition  said  court  for  the  benefit  of 
the  Insolvent  laws  of  the  state  of  New  Jer- 
sey, and  did  not  In  all  things  comply  with  the 
requirements  of  the  said  insolvent  laws,  and 
did  not  appear  in  person  at  every  subsequent 
court  imtil  he  should  be  duly  dlscbai^ed  as  an 
Insolvent  debtor,  and,  If  refused  a  discharge, 
surrender  hlins^f  immediately  thereafter  to 
the  sheriff  of  the  county  of  Camdra,  and 
there  remain  until  discharged  by  doe  course 
38A,-*1 


of  law.'*  The  second  plea  to  this  declatatlon 
avers  that  the  defendant  "apiwared  before  a 
subsequent  court  of  common  pleas  of  the 
comity  of  Camden,  to  wit,  on  the  ITth  day 
of  July,  A.  D.  1896,  being  still  the  April  term, 
1896,  and  petitioned  the  said  court  of  com- 
mon pleas  for  the  beu^t  of  the  Insolvent 
laws,  accoi-ding  to  the  form  and  effect  of  said 
condition."  The  plea  further  avers  that  the 
court  of  common  pleas  fixed  September  8, 
1896,  for  the  hearing  of  sold  petition,  and 
that  before  the  day  fixed  for  such  hearing  the 
defendant  died.  To  this  plea  plaintiff  has 
filed  a  demurrer,  alleging  as  cause  that  the 
plea  confessing  the  fact  set  forth  In  the 
plalntlfTs  breach  of  tiie  bond  presents  no  bar 
to  the  action. 

The  breach  of  the  condition  of  the  bond  Is 
sufficiently  alleged.  It  is  not  perceived  how 
the  breach  could  be  any  differently  stated  in 
the  declaration.  The  ctHidltlon  Is  that  the 
defendant  Shall  appear  and  petition  the  court 
for  his  discharge.  That  he  did  not  so  appear 
Is  distinctly  charged.  It  seems  to  me  that 
the  condition  of  the  Insolvent  bond  Is  very 
much  likened  to  the  condition  of  a  ball  bond; 
and  In  an  action  upon  such  bond  the  breach 
thereof  Is  always.  In  the  declaration,  averred 
generally,— that  the  defendant  did  not  a^ 
pear  as  In  the  condition  of  the  writing  obliga- 
tory mentioned,  but  therein  wholly  failed  and 
made  default,  whereby  the  writing  obligatory 
became  forfeited.  2  Chit  PI.  §  449.  No  fault 
can  be  found  with  the  manner  In  which  the 
condition  and  breach  thereof  are  set  out  In 
the  declaration.  Breaches  of  the  condition 
of  an  Insolvent  bond  differ  very  much  m- 
averments  from  those  which  arise  out  of  ofll- 
cial  bonds.  In  which  the  condition  Is  that  the 
official  will  faithfully  discharge  his  duty.  In 
such  cases  a  specific  breach  must  be  alleged. 
The  cases  of  State  v.  Ltttl^eld,  4  Blackf. 
120,  and  People  v.  Brtuh,  6  Wend.  454.  apply 
only  to  the  manner  of  alleging  breaches  of 
the  conditions  of  such  bonds,  and  have  no  ap- 
plication to  this  case.  The  second  plea  in 
this  case  is  not  an  answer  to  the  plaintiff's 
declaration.  The  condition  of  the  bond  Is 
that  the  defendant  should  appear  at  the  then 
next  court,  and  t»resent  his  petition.  The 
breach  is  that  he  did  not  so  appear.  The  rule 
Is  well  settled  that  the  plea  must  be  an  an- 
swer to  the  whole  of  what  is  adversely  al- 
leged. If  the  allegation  be  one  which  is  mate- 
rial. A  plea  in  bar  must  deny,  confess,  or 
avoid  the  facts  stated  In  the  declaration.  In 
answer  to  the  breach  of  the  condition  as  con- 
tained in  the  declaration,  the  defendant  an- 
swers that  he  appeared  at  a  "subsequent" 
court,  and  presented  his  petition,  without  at 
all  averring  that  the  "sul)sequent"  conrt  'was 
the  then  next  court,  in  compliance  with  the 
condition  of  the  bond.  This  Is  not  an  answer 
to  the  declaration.  It  is  not  deemed  neces- 
sary to  determine  under  what  circumstances, 
if  any,  the  presentation  of  a  petition  at  any 
sulwequent  court  would  be  a  compliance  with 
the  Insolvent  laws  of  the  state,  such  as  to 
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operate  ai  a  discharge  of  the  bond.  The  con- 
Btructlon  of  the  third  and  sixth  secttoiu  of 
the  InsolTent  laws  (2  Gen.  St  1T27,  172S) 
Is  not  neceBBarlly  Involved  In  the  determina- 
tion of  the  character  of  the  plea  under  dis- 
cussion. The  demurrer  must  he  sustained, 
with  costs. 

«1  N.  J.  U  76) 

WHITEHEAD  v.  BURGESS. 
{Supreme  Court  of  New  Jersey.  Nov.  8,  1897.) 
Action  os  Coktraot  —  PBomas  so  Third  Fbb- 

SOX— DECLA  RATIOS— COSTR  ACTS— VaLI  DITT. 

1,  Where  an  action  Is  founded  opon  a  coo- 
tract  which  at  common  law  ia  Talid  withoat 
writing,  but  which  the  statute  of  franda  requires 
to  be  in  writing,  the  declaration  need  not  count 
upon,  or  take  notice  of,  the  writing. 

2.  An  action  may  be  maintained  on  a  promise 
made  hy  defendant  to  a  third  person  for  the 
benefit  of  the  plaintiff;  and  the  fact  that  the 
person  to  whose  benefit  the  promise  may  inure 
18  uncertain  at  the  time  it  is  made,  and  that  it 
ta  dependent  on  a  contingency,  will  not  deprive 
tiie  person  who  afterwards  establishes  his  claim 
to  be  the  beneficiary  of  the  promise  of  the  right 
to  recover  upon  It. 

S.  A  promise  to  A.,  on  sDffldent  coudderatioii, 
to  pay  the  owner  of  the  foal  of  the  mare  of  A, 
by  the  stallion  of  the  promisor  a  certain  sum  of 
money  if  auch  foal  is  uk  first  of  the  get  of  such 
stallion  that  trots  a  mile  tn  2  minutes  and  30  sec- 
onds Is  a  valid  uudertalcing,  and  is  not  orohibit- 
ed  by  our  statutes  against  the  offering  <n  purses 
for  running,  pacing  or  trotting. 

(Syllabus  br  the  Court) 

Action  Edward  Whitehead  against  Wn- 
11am  W.  Bui^;esB  on  a  contract  Heard  on 
demnrrw  to  dedaratlon.  Demnrrer  over- 
ruled.   

Ai^ed  June  term,  18D7,  before  the  CHIEF 
JUSTICE,  and  DEPUE,  VAN  SYCKEL,  and 
6UMMEBB,  JJ. 

Howard  McSherry  and  Theodore  B.  Boo 
raem,  for  plaintiff.  Paul  A.  Queen,  for  d(> 
fendant 

VAN  SYCKEL,  J.  The  first  count  of  the 
declaration  sets  out  that  the  defendant  being 
the  owner  of  a  stallion  known  as  "Lynne  Bel," 
published  a  certain  circular.  In  which  he  of- 
fered the  services  of  the  said  stallion  for  the 
sum  of  $100,  and  therein  promised  to  pay 
the  owner  of  the  first  one  of  the  foals  of  said 
stallion  that  should  trot  a  mile  lu  2  minutes 
and  30  seconds,  or  less,  the  sum  of  f750. 
The  declaration  further  sets  out  that  one 
Pursell,  being  the  owner  of  a  mare  called 
"Eva,"  bred  the  said  mare  to  said  stallion, 
and  paid  the  said  defendant  the  sum  of  $1U0 
for  the  privilege  of  so  doing;  that  the  said 
defendant  lii  consideration  of  such  payment, 
promised  the  said  Pursell  to  pay  the  owner 
of  the  foal  of  the  said  mare  the  sum  of  $750 
If  such  foal  should  prove  to  be  the  first  one 
of  the  get  of  said  stallion  that  should  trot  a 
mile  In  2  minutes  and  30  seconds;  that  the 
plaintiff,  having  knowledge  of  the  said  prom- 
ise made  to  said  Pursell,  did  purchase  the 
foal  of  the  said  mare  Sva  by  the  said  stal- 
lion, and  while  the  said  foal  was  owned  by 


the  [dalntlff  tiie  said  foal  trotted  a  mile  In 
less  than  2  minutes  and  30  seconds,  and  was 
the  first  one  of  the  get  of  said  stalUon  to 
make  the  said  time.  The  second  count  Is 
substantially  like  the  first  count  except  that 
it  avers  that  at  the  time  the  service  money 
was  paid  the  defendant  repeated  to  said  Pur- 
sell the  promise  and  undertaking  In  said  cir- 
cular set  forth.  A  separate  demnrrer  Is 
filed  to  each  count  of  the  declaration. 

The  first  ground  of  demnrrer  relied  upon 
by  the  defendant  is  that  the  contract  Is  wiOi- 
lu  the  statute  of  frauds,  and  must  be  In 
writing,  and  that  It  must  appear  affirmative- 
ly In  the  declaration  that  the  contract  was 
In  writing,  and  signed  by  the  party  to  be 
charged.  In  this  contentlcm  the  defendant's 
conuBel  has  mlsconcdved  the  mle  of  plead- 
ing. Where  an  action  Is  founded  npon  a 
contract  which  at  common  liaw  Is  valid  with- 
out writing,  but  which  the  statute  requires 
to  be  In  writing,  the  declaration  need  not 
count  npon.  or  take  notice  of,  the  writing. 
If  an  action  Is  brought  upon  a  promise  to 
pay  the  debt  of  another,  the  declaration  need 
not  aver  that  the  promise  Is  In  writing,  even 
If  such  be  the  fact  The  reason  is  that  the 
statute  of  frauds  merely  introduces  a  new 
rule  of  evidence,  but  does  not  alter  or  affect 
the  rule  of  pleading.  As  long  ago  as  the 
time  of  Lord  Holt  that  was  declared  to  he 
the  rule.  2  Salk.  519.  The  rule  Is  stated 
In  the  same  way  In  the  note  to  Duj^a  v. 
Mayo,  1  Saund.  276,  and  has  been  accepted 
as  the  correct  rule  ever  since  the  Ume  of 
Saunders.  Biting  v.  Vanderlyn,  4  Johns.  237; 
Gould,  PI.  p.  191.  The  declaration.  In  this 
respect.  Is  not  faulty.  It  alleges  a  promise 
which  at  common  law  would  be  good  by 
parol,  and  whether  It  was  made  in  such  form 
that  It  Is  good  under  the  statute  of  frauds  Is 
a  question  which  will  arise  on  the  trial. 

A  further  reason  to  support  the  demurrer 
Is  that  the  promise  as  alleged  was  made  to 
Pursell,  and  that  there  Is  no  privity  of  con- 
tract between  the  plaintiff  and  defendant 
The  law  of  this  state  Is  that  an  action  may 
be  maintained  on  a  promise  made  by  the  de- 
fendant to  a  third  person  for  the  benefit  of 
the  plaintiff  without  any  consideration  mov- 
ing from  the  plaintiff  to  the  defendant  Jos- 
lin  V.  Oar-Spring  Co.,  36  N.  J.  Law,  141.  The 
fact  that  the  person  to  whose  benefit  the 
promise  may  Inure  Is  uncertain  at  the  time 
It  Is  made,  and  that  It  cannot  be  known  until 
the  happening  of  a  contingency,  cannot  de- 
prive the  person  who  afterwards  establishes 
his  claim  to  be  the  beneficiary  of  the  prom- 
ise of  the  right  to  recover  npon  it  In  the 
familiar  case  of  a  promise  to  give  a  reward 
for  the  arrest  and  conviction  of  a  criminal, 
the  right  of  the  person  who  secures  such 
conviction  to  recover  the  reward  Is  well  set- 
tled. Sergeant  v.  Stryker,  16  N.  J.  Law,  465; 
Furman  v.  Parke,  21  N.  J.  Law,  310. 

The  remaining  reason  to  be  considered  la 
that  the  alleged  contract  is  Illegal  and  against 
public  policy,  and  prohibited  by  section  226, 
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p.  1001.  G«o.  Stt  b7  wblcb  It  la  enacted 
'that  no  person  or  persons,  shall  make  iv 
any  parse,  plate  or  other  thing,  for  any  run- 
ning, paclDg'or  trotting  of  any  horses,  mares 
ot  goings,  or  contribute  or  collect  or  ask 
any  other  person  to  contribute  or  collect, 
any  money,  goods  or  chattels  to  make  iqi 
any  pnrs^  plate  or  other  thing,  to  be  run, 
paced  or  trotted  for  by  any  horse,  mare  or 
gelding,  at  any  place  In  this  state,  except 
when  anthorlzed  a  fair  agricultural  so* 
dety,"  etc.,  "shall  be  deemed  guDty  of  a  mis- 
demeanor," etc.  Also,  by  section  222,  p. 
1000:  rrhat  if  any  person  not  anthorlzed  by 
an  agricultural  society,  or  Incorporated  body 
€t  this  state,  shall  be  concerned  In  making 
np  any  purs^  for  any  running,  pacing  or  trot* 
ting  of  any  horse,  or  horses,  mares  or  geld- 
ings, such  person  shall  be  deemed  guU^  of  a 
nUsdemeanor,**  etc.  The  point  made  is  that 
the  object  of  this  legislation  la  to  prohibit  all 
peraons  In  this  state,  not  within  the  excep- 
tions stated  In  the  statutoB,  from  ottering 
any  reward  for  the  trotting  and  pacing  ot 
horses.  There  Is  nothing  In  the  declaration 
which,  expression  or  by  implication, 
shows  that  the  defendant  undertook  or  as- 
sumed any  obligation  to  provide  an  opp(H^ 
tnnlty  fi>r  the  trial  of  speed.  The  time  mark 
might  lawfully  be  secured  at  an  agricultural 
talT,  or  out  of  the  state,  as  In  this  case. 
Tlie  defendant  was  not  under  any  duty  to 
aid  the  owner  of  the  foal,  and  was  under 
no  obligation  to  pay  the  ismnlsed  eom  until 
the  condition  was  performed^  An  Intention 
to  violate  the  criminal  law  cannot  be  Im- 
puted to  either  party  to  this  contract.  Tta 
demnrror  must  be  overruled,  with  costa. 


<S1  N.  J.  L,  202) 

STATE  (CONSOLIDATED  TRACTION  CO., 
Prosecutor)  v.  TOWNSHIP  OP  EAST  OR^ 
ANGE  et  ai.  STATE  (SLOCKHOWER, 
Prosecutor)  v.  SAMB.  STATE  {HOLI4AND, 
Prosecutor)  v.  SAME. 

(Supreme  Court  of  New  Jeney.  Nov.  Id,  1897J 

Mdmicipal  Cobporatioms— Ordivasces— Validi- 

TT  — POLIGB  POWSR  — PrOTICTION   OF  SHADa 

Taan— Orak*  *o  BTBssT-liUiuioAO  Compakz. 

1.  An  ordinance  of  the  township  of  East  Or- 
ange, In  the  county  of  EsMX.  adopted  by  the 

township  committee  of  that  township,  entitled 
"An  ordinance  to  regulate  the  running  of  electric 
wires  in  the  township  of  East  Orange,"  which 
provides  "that  no  persm  shall  trim,  cat,  or 
break  any  tree,  limb,  or  twig  thereof,  standing 
opOD  a  public  street  or  highway  of  the  township, 
without  first  obtaining  permission  ot  the  town- 
ship committee  or  their  authorized  agent,"  and 

Koviding  for  the  imposition  of  a  penalty  of  $25 
r  a  violation  of  such  provision  of  sudi  ordi- 
nance, is  a  valid  and  reasonable  exercise  of  the 
police  powers  vested  in  a  municipality,  under  tbe 
statutes  P.  L.  1867,  p.  124,  P.  L.  1878,  p.  824, 
which  authorize  the  township  committee  to  pro- 
vide by  ordinance  fOT  the  regulation  of  the  use  of 
the  public  streets,  and  "to  direct  and  regulate  the 
planting,  rearing,  trimming,  and  preserving  of 
shade  trees  In  the  streets  and  poblic  places  of 
said  towushlp;  and  to  authorize  or  pnmibit  the 
'emoral  or  destruction  of  s^  trees  and  to  re- 


strain and  punish  persons  Injuring  or  defacing 
the  same." 

2.  Permission  by  an  ordinance,  or  agreement 
with  tbe  township  authorities,  to  an  electric 
street-railway  company  to  operate  its  cars 
through  the  streets.  Is  not  a  grant,  ipso  facto,  of 
the  right  of  tbe  tovrnship  to  the  trees  standing 
la  such  street,  nor  does  it  devest  the  properly 
constituted  municipal  authorities  of  tbe  reason- 
able control  over  such  trees  as  a  part  of  the 
street,  and  a  reasonable  regulation  or  ordinance 
controlling  the  company  In  the  use  of  such  trees 
In  the  operation  of  the  street  railway  will  be  up- 
held as  an  exercise  of  the  police  power  of  the 
township. 

8.  The  ordinance  In  question  Is  a  leasonaUe 
exercise  of  such  police  power. 
(Syllabiu  by  tbe  Court) 

Three  writs  of  certiorari,— one  by  the  state 
on  the  prosecution  of  the  Consolidated  Trae- 
tlon  Company  against  the  township  of  £<ast 
Orange  and  Stephen  M.  Long,  township 
clerk;  one  by  the  state  on  the  prosecutloo 
of  Harrison  filockhower  against  the  town- 
ship of  East  Orange  and  George  H.  EHllott, 
Justice  of  the  peace;  and  the  other  by  the 
state  on  the  prosecntlon  of  George  L  Hol- 
land against  the  same  defendants,— to  re- 
view the  validity  and  reasonableness  of  an 
ordinance  under  which  prosecutors  Slock- 
hower  and  Holland,  employte  of  the  Con- 
solidated Traction  Company,  were  convict 
ed  of  Injuring  shade  trees  on  a  street  In 
said  township.    Convictions  affirmed. 

Argaed  June  term,  1807,  before  GABRI- 
60N  and  LIPPINOOTT,  JJ. 

Spencer  Weart  and  Jarvts  M.  Atkinson,  for 
prosecutors.  Philemon  Woodruff, '  for  defend- 
ants. 

LTPHNCOTT.  X  The  Oonsolldated  Trac- 
tion Company,  •  corporation  of  tbls  states 
Is  operating  an  electric  street  railway  In 
Main  street.  In  the  township  of  Bast  Orange 
by  virtue  of  certain  leases  from  the  Newark 
Passenger  Railway  Company  and  the  New 
Jersey  Traction  Company,  and  also  by  virtue 
of  an  ordinance  of  the  township  authorizing 
such  operation.  Tbe  agreement  to  operate 
an  electric  street  railway  In  this  street  was 
originally  made  between  the  townsblp  of 
East  Orange  and  the  Newark  Passenger 
Railway  Company,  and  by  virtue  of  the  leas- 
es above  mentioned  and  tbe  ordinance  of 
the  townsblp  the  Consolidated  Traction  Com- 
pany became  vested  wltb  all  the  rights  and 
franchises  of  the  other  companies.  On  the 
southerly  side  of  Main  street  the  Consollda^ 
ed  Traction  Company  had  strung  its  elec- 
tric feed  wires  on  poles  to  supply  the  mo- 
tive power  to  the  ears.  On  that  side  of  the 
street  shade  trees  were  growing  along  the 
edge  of  the  sidewalk.  On  December  21, 
1896,  the  company,  deeming  It  necessary  for 
tbe  operation  of  the  street  railway,  and  to 
prevent  them  from  interfering  with  these 
vrires,  proceeded  to  cut  off  some  of  the  limbs 
and  branches  of  such  trees.  The  employte 
of  the  company,  Slockhower  and  Holland, 
the  other  prosecutors  herein,  did  the  cutting 
under  the  direction  of  the  company.  Oom- 
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plalDt  was  made  agalost  them,  and  thej 
were  convicted  before  a  Justice  of  the  peace 
of  TloIatiDg  the  ordinance  of  the  township, 
and  a  fine  of  %25  each  Imposed  npon  them. 
Thereupon  these  writs  of  certiorari  were 
sued  out  to  review  the  validity  and  reason- 
ableness of  the  ordinance  by  rlrtne  of  which 
the  convictions  were  had. 

The  title  of  the  ordinance  is  "An  ordi- 
nance to  regulate  the  running  of  electric 
wires  in  the  township  of  East  Orange."  It 
was  formally  enacted  X>j  the  township  com- 
mittee on  February  19,  1889.  The  agree- 
ment for  the  operation  of  the  street  railway 
was  entered  into  July  80,  1890,  and  the  or- 
dinances permitting  its  operation  some  time 
subsequently.  The  fourth  section  of  the  or- 
dinance provides:  "That  no  person  shall  cut, 
trim,  or  break  any  tree,  limb,  or  twig  there- 
of, standing  upon  a  public  street  or  highway 
of  the  township,  without  first  obtaining  per- 
mission of  the  township  committee  or  their 
authorized  agent."  The  fifth  section  pro- 
Tides  for  the  imposition  of  a  penalty  of  $25 
for  a  violation  of  any  of  the  provisions  of 
the  ordinance.  The  only  question  arising  la 
whether  the  ordinance  Is  valid  as  a  reason- 
■Ue  exercise  of  the  police  powers  of  the 
township  authorities.  By  a  supplement  to 
an  act  entitled  "An  act  to  create  from  a 
part  of  the  township  of  Orange,  In  the  coun- 
ty of  Essex,  a  n«w  township,  to  be  called 
the  township  of  East  Orange,  approved 
March  fourth,  eighteen  hundred  and  sixty- 
three,"  approved  February  28,  1867  (P.  L. 
1867,  p.  124),  it  was  provided,  in  section  6: 
"Q^t  the  township  committee  shall  have 
power  to  pass  by  a  majority  of  their  num- 
ber snch  ordinances,  by-laws  and  regula- 
ttona  as  they  ma^  Judge  proper,  to  direct  the 
planting,  rearing  and  trimming  of  shade  or 
ornamental  trees,  and  to  abate  and  remove 
all  nnisances  in  the  streets  and  public  places 
of  tbe  township  of  East  orange."  By  a  fur- 
ther supplement,  Mardi  10,  1878  (P.  Lh  1873, 
p.  324),  more  ample  power  was  conferred  np- 
on the  township  committee  to  provide  by  or- 
dinance for  the  regulation  of  the  use  of  the 
public  streets  of  tbe  township,  and  '*to  direct 
and  regulate  the  planting,  rearing,  trimming, 
and  preservation  of  shade  trees  on  the 
streets  and  public  places  of  said  township, 
and  to  authorize  or  prohibit  tbe  removal  or 
destruction  of  said  trees,  and  to  restrain  and 
punish  persons  Injuring  or  defacing  the 
same."  It  Is  clear  that  nnder  these  statutes 
the  township  committee  were  possessed  of  tbe 
power  to  enact  ordinances  to  determine  tbe 
mode  and  the  manner  In  which  the  shade 
and  ornamental  trees  Standing  upon  the  pub- 
lic streets  should  be  cut  or  trlmracd  for  the 
purposes  of  regulating  the  running  of  elec- 
tric wires  through  such  streets  and  public 
places  of  the  township.  It  was  the  proper 
exercise  of  tbe  police  power  and  control  over 
the  streets  and  this  subject-matter.  Con- 
solidated Tra^lon  Co.  v.  City  of  £:i[znbeth, 
B8  N.  J.  Law,  619,  34  AU.  146;  Cape  May  B, 


Co.  V.  Cap^  May,  59  N.  7.  Law,  393,  396,  404, 
36  Atl.  678,  679,  696.  The  ordinance  is  rea- 
sonable In  its  provisions.  It  provides  only, 
before  the  trees  shall  be  cut  down,  or  the 
branches  thereof  cut  off,  that  the  consent 
of  the  township  committee  shall  be  obtained. 
This  Is  necessary  and  reasonable  for  the  or- 
derly control  and  regulation  of  the  streets 
and  public  places  in  this  res[>ect,  to  the  end 
that  the  nsefnlness  of  the  streets  and  the 
trees  thereon  be,  so  far  as  practicable,  pre- 
served to  the  public.  Under  the  power  and 
duty  conferred  by  the  legislature  It  would 
seem  to  l>e  reasonable  that,  before  such  trees 
should  be  cut  down,  defaced,  or  the  Umbs 
thereof  cut  oDf  by  any  person  or  corporation 
In  the  use  of  the  street,  the  consent  of  the 
municipal  authorities  should  be  obtained  in 
reEq)ect  to  the  mode  In  which  the  destruction, 
partial  or  wholly,  should  be  effected.  The 
ordinance  is  not  prohibitory,  but  only  regu- 
lative, and  is  reasonable  In  all  Its  essential 
features.  The  question  la  not  whether  the 
act  of  cutting  or  trimming  these  trees  were 
reasonable  acts  in  the  operation  of  this  elec- 
tric street  railway,  but  whether  the  ordi- 
nance requiring  consent  of  the  municipal  au- 
thorities is  a  reasonable  exercise  of  the  mu- 
nicipal police  power  conferred  by  the  legis- 
lature of  the  state  upon  them.  The  conclu- 
sion is  that  it  is  not  only  a  valid,  but  also  & 
reasonable,  exercise  of  such  power.  The  or- 
dinance Is  a  reasonable  one. 

A  contention  Is  made  by  the  prosecutors 
that  because  the  township  of  East  Orange 
granted  permission  to  operate  Its  cars  and 
string  its  wires  through  this  street,  It  has 
also.  Ipso  facto,  granted  whatever  rights  It 
had  in  the  trees  therein,  in  so  far  as  a  prop- 
er operation  of  the  cars  by  the  stringing  of 
wires  Is  concerned.  This  contention  can- 
not for  a  moment  be  admitted.  As  a  mat- 
ter of  fact,  neither  the  ordinances  nor  the 
agreement  by  which  these  wires  are  strung 
and  the  cars  operated  tbrongh  this  street 
confer  or  convey  any  such  rights  to  tbe  com- 
pany. The  wires  ace  reonlred  to  be  atning 
on  poles,  and  no  mention  whatever  is  made 
of  any  control  over  tbe  trees,  or  any  use  to 
which  they  can  at  all  be  devoted.  Tlie  dear 
Implication,  I  think,  would  be  that  In  erect- 
ing the  poles  and  stringing  the  wires  all  in* 
terference  with  the  trees  should  hare  been 
avoided.  Nearly  all  kinds  of  reasonable  reg- 
ulations can  be  Imposed  upon  street  rail- 
ways in  the  use  of  the  streets  by  the  mnnlcl* 
pallty  under  the  authority  granted  by  the 
legislature  to  pass  ordinances  to  regulate 
tbe  use  of  the  streets,  and  such  resolutions 
are  never  declared  unlawful  on  the  ground 
that  they  Impair  the  franchises  of  the  com- 
pany. Even  direct  legislative  authority  to 
a  street-railway  company  to  carry  passen- 
gers over  the  streets  of  a  city  does  not  ex- 
empt the  corporation  from  municipal  or  po- 
lice control.  The  principle  Is  a  general  one 
that,  when  a  business  Is  authorized  to  be 
conducted  by  a  corporation  within  a  munld' 
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pallty,  tbe  latter  presnmptlTely  {wssesses  the 
same  right  to  regulate  It  that  It  has  over  a 
like  business  conducted  by  private  persons. 
A  grant  to  a  corporation  of  the  right  to  own 
property  and  to  transact  business  affairs  con- 
fers DO  Immunity  from  [>oIlce  control  to 
'Which  the  citizen  would  be  subjected,  and  a 
reaeranable  regulation  of  the  franchise  Is  not 
ft  denial  of  the  right,  or  an  Invasion  of  the 
franchise,  nor  a  deprivation  of  its  property, 
or  Interference  with  tbe  business  of  the  con- 
poration.  The  company  is  presumed  to 
know  tliat  the  business  of  operating  a  city 
street  railway  must  be  conducted  under  such 
reasooable  rules  and  regulations  as  the  mu- 
nicipality may  Impose,  and,  subject  to  It,  Its 
share  of  the  burdens  Incident  to  the  conduct 
of  the  municipal  government  Dill.  Mun. 
Corp.  (4th  Ed.)  720;  Trenton  Horse  R.  Co.  v. 
City  of  Trenton,  53  N.  J.  Law,  132,  20  Atl. 
1076;  AUen  v.  Jersey  City,  53  N.  J.  Law,  522, 
22  Atl.  257;  Consolidated  Traction  Co.  v. 
City  of  Elizabeth,  58  N.  J.  Law.  619,  34  AtL 
146;  Cape  May  R.  Co.  v.  Cape  May,  50  N.  J. 
Law,  396,  401,  36  AtL  678,  070,  696;  Booth, 
St  Ry.  Law,  Sfi  223-229.  The  case  of  Allen 
V.  Jersey  City,  63  N.  J.  Law,  522,  22  Atl. 
has  no  application  to  the  facts  presented  here. 
In  that  case  the  legislative  grant  was  to  do 
the  act  which  was  complained  of;  i.e.  placing 
its  rails  and  ties  on  the  public  street.  There 
is  no  question  that  tbe  grant,  whether  It  be 
by  the  legislature  or  by  the  municipality, 
to  operate  a  street  railway  along  a  street 
would  Incidentally  carry  with  It  the  right 
to  lay  its  rails  and  ties  In  the  public  street; 
and  an  ordinance  providing  this  should  not 
be  done  without  the  consent  of  any  partlcu* 
lar  municipal  board  would  be  unreasonable. 
See  Kennelly  v.  Jersey  City,  57  N.  J.  law, 
293,  SO  AtL  531.  Upon  these  principles  the 
onllnance  In  question  was  a  valid  and  rea- 
sonable exercise  of  the  police  power  of  the 
municipality,  and  It  and  the  conTlctions  un- 
der It,  most  be  affirmed,  witb  costi. 

«i  N.  J.  L.  117) 

HAILE  et  ox.  v.  CLAYTON  &  HOFF  CO. 
(Supreme  Court  of  New  Jersey.   Nov.  12,  1897.) 
Cakkikrs— Neoliobnce — Dkiteb  of  Stagbcoach. 

The  driver  of  a  stagecoach  shoald,  liefore 
eommenchig  his  joamey,  ascertain  that  the  pas- 
sengers are  seated;  but  in  his  jonniQr  over  ordi- 
nary streets  and  highways,  where  frequent  or 
occasional  necessar;  stoppages  are  made  be- 
cause of  crowds,  parades,  or  the  lilie,  or  because 
of  the  use  of  the  street  or  highway  by  others  of 
the  pabUc,  be  is  not  bound,  before  he  starts 
again,  to  give  notice  to  the  passengers  that  he  is 
about  to  do  so,  or  to  ascertain,  in  the  care  re- 
quired of  him,  whether  the  passengers  remain- 
ed seated  as  before  the  stoppage  was  made.  In 
the  commencement  ol  the  journey,  as  soon  as  the 
passenger  has  entered  and  taken  his  seat  the 
coach  may  start  and  continue  Its  joemey  to  tbe 
end,  with  such  temporary 'stoppages  as  are  neces- 
sary, witboat  notice  to  the  iwssenger.  The  dri- 
ver has  the  right  to  assume  that  the  passeneera 
will  remain  seated  in  the  position  assigned  to 
them  or  ix4itdi  they  accepted  at  the  commence- 
ment of  the  lonmeT'. 

(Syllabus  fay  the  ConrtJ 


Action  by  George  Halle  and  Caroline  Halle, 
bis  wife,  against  the  Clayton  &  HoCf  Com- 
pany, for  personal  Injuries  to  the  feme  plain- 
tiff. In  which  there  was  a  verdict  In  favor  of 
plaintiffs.  Heard  on  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside.  Rule 
made  abs<dnte. 

Argued  June  term,  1896,  before  BEASLEY, 
C.  J.,  and  MAGIB.  GARRISON,  and  LIPPIN- 
COTT,  JJ. 

Edward  Eenny,  for  plaintiffs.  Frank  M. 
Bradner,  for  defendant 

UPPINCOTT,  J.  On  August  3,  1893,  ft 
committee  of  the  Sunday  school  of  the  Davlv 
Memorial  Church  of  Harrison,  N.  J.,  engaged 
five  stages  of  the  defendant  to  carry  the  mem- 
bers of  the  Sunday  school  of  that  church,  and 
their  friends,  to  a  Sunday  school  picnic  to  be 
held  at  Huntley,  in  the  county  of  Essex.  The 
supervision  of  the  transportation  and  of  the 
affair  was  In  the  control  of  one  of  the  mem- 
bers of  the  Sunday  school  committee.  In  one 
of  these  stages,  one  of  the  plaintiffs,  (Darollne 
Halle,  rode  to  the  picnic  grounds.  The  stage 
or  omnibus  was  a  long  vehicle,  with  seats  ex- 
tending along  each  side,  with  a  top  frame  and 
side  curtain,  and  an  open  doorway  at  the  rear, 
and  three  steps  leading  down  to  the  ground 
from  this  doorway.  Mrs.  Halle  and  another 
lady,  by  the  name  of  Mrs.  Hooly,  went  in 
this  stage  for  the  purpose  of  going  to  the 
picnic,  and  also  to  take  charge  of  tbe  children 
riding  in  it  to  and  from  the  picnic.  No  diffi- 
culty occurred  on  the  way  to  the  picnic 
grounds.  On  tbe  return  Journey  of  the  stage, 
tbe  plaintiff  Mrs.  £[aile  was  seated  on  the 
right-hand  side  of  the  stage,  next  to  the  dow- 
way,  with  her  right  side  to  the  driver.  Mrs. 
Hooly  sat  on  tbe  1^  side  of  tbe  stage,  next 
to  the  open  doorway,  and  the  children  were 
seated  on  both  sides;  between  them  and  the 
front  of  tbe  stage,  or  between  them  and  tbe 
driver.  The  stage,  with  its  load  thus  seated, 
proceeded  on  its  way  through  High  street.  In 
the  city  of  Newark,  until  it  reached  ^iring^ 
field  avenue,  where  It  was  stepped  by  a  po- 
liceman, to  allow  some  parade  or  procession, 
with  music,  to  pass  by.  There  Is  evidence 
showing  that  Mrs.  Hooly  and  some  of  the 
children  stood  up  to  watch  the  procession. 
The  evidence  of  Mrs.  Halle  la  that  she  did  not 
stand  up;  that  she  was  in  charge  of  Mrs. 
Hooly's  luggage,  while  Mrs.  Hooly  was  stand- 
ing up;  and  that  she  could  not  stand  np. 
She  says  that  some  of  the  children  were  stand- 
ing up  on  the  seats,  and  that  one  of  the  chil- 
dren, a  little  girl,  was  standing  upon  the  seat 
upon  which  Mrs.  Hooly  sat,  with  her  body 
partly  out  of  the  window.  Mrs.  Halle 
thought  that  the  child  was  in  danger.  The 
evidence  is  that  Mrs.  HaUe  rose  up,  and 
reached  over  to  the  other  side,  to  get  hold  of 
the  child,  when  the  driver  (the  procession  hav- 
ing passed)  started  his  horses.  To  use  ber 
own  language,  she  "rebounded  back,"  and 
WBB  thrown  out  the  back  door  of  the  siCage. 
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A  Bcream  was  heard  by  the  driver,  and  the 
horses  were  stopped  within  three  feet  There 
Ifl  some  dltaculty  In  determining  whether  she 
was  thrown  out  of  the  stage  by  reason  of  the 
starting  of  the  horses  or  the  rebound  when 
they  were  again  stopped.  The  evidence  In 
the  case  Is  that  the  horses  attached  to  the 
stage  were  gentle  hcM^es,  and  easily  managed. 
After  the  parade  bad  passed,  the  driver  pulled 
the  reins,  and  the  horses  started,  as  one  of 
the  witnesses  relates,  "suddenly.**  The  driv- 
er did  not  whip  or  strike  the  horses,  did  not 
call  to  them,  nor  do  anything  to  excite  them, 
and  It  does  not  appear  that  they  were  excited 
or  frightened.  The  evidence  Is  that  the  driver 
had  them  imder  complete  control,  and  stopped 
th^  within  three  feet  of  starting.  Mrs. 
Halle  appears  to  have  been  Injured  quite  se- 
riously, and  the  action  Is  by  her  and  her  hus- 
band to  recover  damages  arising  by  reason  of 
h^-  injury,  A  motion  to  direct  a  nonsuit  was 
refused.  No  evidence  was  produced  on  the 
part  of  the  defendant  company,  and  the  mo- 
tion to  direct  a  verdict  was  also  refused. 

The  only  element  of  negligence  relied  on  by 
the  plaintiff  for  a  basis  of  recovery  Is  that  the 
driver  should  have  notified  those  Inside  the 
stage,  before  starting  again,  that  be  Intended 
to  start  That  is  the  only  element  of  negli- 
gence which  could  In  any  event  have  been 
submitted  to  the  jury,  and  It  was  the  only 
one  submitted.  The  declaration  In  this  case 
appears  to  have  been  framed  upon  the  theory 
that  the  defendant  had  negligently  construct- 
ed the  stage  or  omnibus,  by  reason  of  not 
having  the  op^  door  at  the  rear  securely 
guarded.  It  will  be  seen  by  the  facts  and 
circumstances  of  the  case  that  the  proof  en- 
tirely failed  upon  any  such  point  of  default 
by  the  defendant.  In  fact,  no  proof  of  the 
character  of  negligent  construction  was  of- 
fered, nor  could  have  been  of  any  avail  If 
offered;  for,  so  far  as  the  construction  was 
concerned,  those  who  rode  In  the  stage  or  om- 
nibus did  so  at  their  peril,  as  It  was  used  by 
them  without  protest  or  remonstrance  on 
their  part.  The  dangers  of  It  because  of  its 
construction  were  as  much  known  to  the 
plaintiff  Mrs.  Halle  as  to  the  defendant  It 
was  engaged  by  contract  between  the  Sunday 
school  committee  and  the  defendant  It  has 
been  a  question  of  some  consideration  wheth- 
er the  alleged  element  of  negligence  relied  on  Is 
within  the  averments  of  the  declaration.  But 
assuming  It  to  be  so.  It  Is  quite  evident  that 
the  mere  fact  that  the  driver  failed  to  notify 
the  plaintiff  Inside  the  stage  that  he  intended 
to  start  again  was  not  a  negllgwt  omission, 
whldh  created  any  Uablllty  on  the  part  of  the 
defendant  for  her  Injuries.  It  seems  to  me 
that  the  reasonable  rule  is  that  before  com- 
mencing a  route,  a  driver  should  see  that  his 
passengers  are  ready,  and  that  it  is  safe  for 
him  to  start;  but  for  the  frequent  or  occa- 
sional stc^pages  during  the  route  or  journey, 
over  ordinary  streets  and  highways,  where 
stoppages  are  made  because  of  crowds  or 
paiaAea  or  the  like,  It  would  be  a  hard  rule 


that  would  compel  a  driver  to  take  his  atten- 
tion from  his  horses  to  lo<^  back  Into  his 
coach  to  see  If  his  passengers  were  safely 
seated,  or  to  notify  them  that  he  intended  to 
start  unless  there  be  some  occasion  to  which 
his  attention  Is  called  which  requires  just  this 
sort  of  conduct  In  the  exercise  of  due  care 
for  the  safety  of  his  passengera  If  this  should 
be  the  rule,  then  there  should  exist  no  lia- 
bility because  of  any  dangers  arising  from 
having  his  attention  drawn  from  his  horses. 
The  law  cannot  undo:  such  circumstancea  as 
are  presented  In  this  case,  require  him  to 
care  both  for  his  horses  .and  passengers  to 
this  extent  It  Is  necessary.  In  running 
stages  or  omnibuses  of  this  character  throng^ 
the  streets  of  a  city,  to  make  frequent  ataga. 
The  use  of  the  streets  by  others  makes  this  ac- 
solutely  necessary,  and,  In  the  management  of 
his  horses,  the  driver  has  the  right  to  assume 
that  the  passengers  will  remain  in  their  seats 
in  the  same  position  assigned  at  the  com- 
mencement of  the  Journey,  rather  than  that 
they  will  be  attracted  by  the  movements  of  a 
various  character  in  the  streets,  so  as  to  re 
quire  care  of  him  to  ascertain  wbeth»  thej 
still  retain  safe  positions.  To  my  mind,  when 
the  driver  was  stopped  by  the  policeman  foi 
the  parade  to  pass,  it  was  not  his  duty  to 
notify  his  passengers  that  he  was  about  to 
start  I  think  the  proposition  contended  for 
by  the  defendant  can  be  safely  asserted,— 
that  when  the  carrier  of  an  adult  passenger 
for  hire  In  a  vehicle  provided  with  seats  has 
once  started  on  the  Journey,  and  is  stopped  by 
some  obstruction  on  the  road  or  street,  It  Is 
the  duty  of  the  passenger  to  r^aln  seated, 
and  no  obligation  rests  upon  the  carrier  to 
noti^  bis  passengers  that  he  is  about  to  start 
again,  unless  It  be  that  his  notice  Is  called  to 
the  fact  that  his  passengers  are  In  an  unsafe 
or  precarious  position,  or  unless  some  danger 
presents  Itself  to  him  rendering  this  a  pre- 
caution necessary  to  take  In  the  exercise  of 
that  care  required  of  blm.  As  soon  as  a  pas- 
sengOT  has  taken  his  seat  fairly  entered  the 
vehicle,  and  Is  safely  seated,  the  carrier  may 
start  and  continue  his  Journey  to  the  end, 
with  such  temporary  st<H>pa£e8  as  are  neces- 
sary, without  further  notice  to  the  passenger. 
Shear.  &  R.  Neg.  (4th  Ed.)  §  506.  It  has  also 
been  held  that  the  bare  fact  of  whli^ring 
horaes  when  about  to  start  a  car  full  of  pas- 
sengers, after  stopping.  Is  not  Diligence  ml 
the  part  of  the  driv^.  May  v.  Railway  Ca, 
49  N.  J.  Law,  445,  9  Ati.  688. 

It  Is  in  evidence  that,  after  the  start  bad 
been  made,  the  driver  heard  a  scream  from 
the  stage  or  omnibus.  It  was  certainly  not 
a  negligent  act  for  him  then  to  stop  the  hoirses 
upon  bearing  the  scream.  It  seems  to  me  as 
a  conclusion  that  the  trial  Judge  should  have 
ruled  that  It  was  not  the  dnty  of  the  driver 
to  notify  his  passengers  that  he  was  about  to 
start,  and  that  negligence  could  not  be  infer- 
red from  the  fact  of  his  starting  without  giv- 
ing such  notice,  and  without  looking  to  see 
that  all  his  passengors  wwe  seated,  and  also 
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tbat  the  negligence  conld  not  be  Inferred  from 
the  fact  of  starting  the  horses  in  the  manner 
tiiat  the  driver  did  start  them.  The  facts  of 
the  case  were  entirely  imdi^ated,  and,  npon 
these  facts,  it  seems  to  me  that  this  conclusion 
of  law  should  have  been  drawn,  and  the  jury 
should  have  been  so  Instructed.  This  rule  to 
show  cause  must  be  made  absolute^ 


FBNROSB  T.  STEBLMAN  et  al. 

(Court  of  Chancery  of  Mew  Jersey.   Mot.  IS, 
1887.) 

Bnj.  TO  Qdibv  Title— Whex  Libs^Dbbds— D» 

BOBIPTIOS— ZjOCATION. 

1.  A  bUl  to  quiet  title  will  lie  where  com- 
plalnant  is  in  possession,  and  defendant,  thoagh 
claiming  title,  baa  exerted  no  possessory  acts 
upon  the  land,  which  would  confer  npon  com- 
{winaut  the  right  to  bring  ejectment. 

2.  A  person  owned  two  tracts  of  land,— one 
known  as  the  347-acre  tract,  and  the  other  be- 
ing a  marsh  lying  to  the  north  of  the  north  line 
of  the  347-acre  tract,  if  such  north  line  be 
protracted  east  and  west  to  a  certain  highway 
that  bounded  the  second  tract  on  the  east  and 
the  west  Tliis  second  tract  was  bounded  on 
the  north  by  a  certain  thorouchfare.  HM,  tbat 
a  deed  of  aD  the  salt  mar^  l>elonging  to  the 
said  party  of  the  fir&t  part,  situate,  lymg.  and 
being  north  of  the  fourth  Itne  of  the'*^  347-acre 
tract,  "and  extending  to  the  tborougbfare,"  pass- 
ed the  whole  of  the  said  second  tract,  and  not 
merely  the  part  ot  it  lying  tietween  two  lines 
drawn  to  the  north  from  the  east  and  west 
ends,  respecUrely,  of  said  fourth  line. 

BUI  by  Rldiard  A.  F.  Penrose  against  John 
D.  Steelman  and  others  to  quiet  title.  Decree 
for  complainant 

D.  J.  Pancoast,  for  comj^alnant  Mark  B. 
Sooy,  for  defendants. 

BEED,  v.  O.  The  complainant  holds  what- 
ever  title  John,  James,  and  Steelman  Tjeeds 
got  from  Andrew  Leeds  In  the  locus  In  qno  by 
deeds  made  to  them  bearing  date  March  31, 
1849.  Andrew  Leeds,  at  the  date  of  this  con- 
T^nce,  was  admittedly  the  owner  of  a  tract 
of  land  now  within  the  limits  of  Atlantic 
City,  consisting  of  one  parcel  known  as  the 
347-acre  tract,  and  another  parcel  to  the  north 
of  the  north  line  of  the  347-acre  tract,  If  the 
north  line  be  protracted  east  and  west  to 
Beach  thoroughforfc  The  second  tract  was 
bounded  generally  on  the  east  and  west  by 
Beaoh  thoroughfare,  and  on  the  north  by  Clan 
thoroughfare.  The  three  deeds  conveyed  to 
each  of  the  three  sons  of  Andrew  Leeds,  viz. 
John,  James,  and  Steelman  Leeds,  a  spedflc- 
ally  described  part  of  the  847-acre  tract 
They  conveyed,  also.  In  addition  to  these  spe- 
cifically defined  parcels,  an  undivided  third 
part  of  a  tract  which  Is  described  In  each  of 
the  deeds  as  foUo'vra:  "Being  an  undivided 
third  part  of  all  the  salt  marsh  belonging  to 
.  the  said  party  of  the  first  part  sltnate,  lying, 
and  b^ng  north  of  the  fourth  line  of  the  afore- 


said three  hundred  and  forty-seven  acres,  and 
extending  to  the  thoroughfare."  The  con- 
tention of  the  defendants  is  that  this  descrlp^ 
tlon  Includes  only  the  land  lying  between 
the  two  lines,  starting,  respectively,  from  the 
east  and  west  ends  of  the  foiulh  line  of  the 
S47-acre  tract,  and  running  directly  north  to 
Clan  thoroughfare,  or  as  near  Clan  thorough- 
fare as  the  grantor's  title  would  carry  It;  for 
It  appears  that  the  most  westerly  of  the  north- 
erly drawn  line  would  not  reach  the  thorough- 
fare before  the  grantor's  title  stops.  Andrew 
Leeds  devised  all  his  prop'erty  to  his  widow, 
EUen  Leeds.  It  Is  admitted  that  If  the  only 
portion  of  the  marsh  owned  by  Andrew  Leeds, 
In  1849,  which  passed  to  his  three  sons,  was 
the  strip  Indnded  within  the  two  lines  drawn 
to  the  north  from  the  east  and  west  ends  of 
the  fourth  line  of  the  347-acre  tract  then  the 
locus  In  quo  passed  by  the  will  of  Andrew 
Leeds  to  Ellen  Leeds,  and  from  her  to  the 
defendants.  It  Is  not  denied  that  the  com- 
plainant was  at  the  time  of  the  commence- 
ment of  this  ault  In  possession  Of  the  lo- 
cus In  quo;  and  It  Is  proved  to  my  aal- 
Isfactlon  that  the  defendants  fdabn  title  to 
It  but  have  exerted  no  possessory  acts  up- 
on It  which  TTOuld  confer  upon  the  com- 
plainant the  right  to  test  his  title  by  an  ac- 
tion in  ejectment  This  condition  of  affairs 
gives  to  this  court  jtulsdlcUon  to  take  cogni- 
zance of  the  present  suit  The  question, 
tiierefore,  Is  limited  to  one  of  location  under 
the  descriptive  portions  of  the  three  deeds 
mentioned.  The  precise  question  presented 
In  this  case  was  decided  In  an  action  brought 
In  the  supreme  court  and  tried  at  the  Atlantic 
drcnlt  The  plalntlflTs  In  that  action  were  the 
defendants  In  this  suit,  and  the  defendants  in 
that  suit  were  the  grantees  of  the  complainant 
In  this.  The  subject-matter  of  the  action  was 
to  try  the  question  of  title  depending  upon 
the  construction  to  be  given  to  t2ie  descriptions 
In  the  three  deeds  from  Andrew  Leeds  to  his 
three  sons,  the  description  of  which  has  been 
already  set  out.  In  that  action  the  descrip- 
tion in  these  deeds  was  held  by  Mr.  Justice 
Ludlow  to  include  all  the  land  owned  by  An- 
drew Leeds,  not  only  that  portion  of  It  lying 
directly  north  of  the  fourth  line  of  tiie  347- 
acre  tract,  but  all  the  land  Induded  by  ex- 
panding the  description  east  and  west  until  It 
strikes  Beach  thoroughfare,  and  ^tending  In 
a  northerly  direction  until  It  strikes  Clan  thor- 
oughfare. Upon  writ  of  error  to  the  court  of 
errors  this  view  of  Justice  Ludlow  has  been 
teccnfly  affirmed.  Steelman  v.  Sewerage  Co., 
88  AU.  742.  The  effect  of  that  decision  Is  a 
precedent  directly  In  pc^t  and  must  control 
this  court  In  construing  the  same  deeds  In  this 
suit  The  effect  of  such  construction  Is  to  con- 
fer upon  the  complainant  the  right  in  the  locus 
In  quo  whldi  John,  James,  and  Steelman  Leeds 
got  from  Andrew  Leeds,  their  titie  including 
the  land  In  question.  There  must  be  a  decree 
for  the  complahiant 
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CM  N.  J.  L.  314) 

DEMASS  T.  KOEHLER. 
Supreme  Court  of  New  lenej.  Not.  8,  1897.) 

COTBKAKTS— ACTIOir  FOR  BrbaOH— WheH  MaiN- 

TAissn. 

Where  the  grantee  In  ft  conveyance  of 
landi  and  premises  in  fee  simple,  which  contains 
it  coTenaot  against  iDCumbrances,  before  he  en- 
ters into  negotiations  for  the  purchase,  and  be- 
fore the  execaticD  and  ddivery  of  the  deed  of 
converance,  has  actual  knowledge  of  the  exist- 
ence of  B  lease  of  aaid  lands  made  between  the 
grantor  in  said  converance  and  the  tenant,  in 
which  the  rent  is  reserred  to  the  grantor  oud  bis 
assigns,  the  tenant  being  in  actual  posspssioii  of 
the  premises,  the  grantee  cannot  maintain 
against  his  grantor  ftn  action  for  the  breach  of 
such  covenant. 

(Syllabus  by  the  Coart) 

Urror  to  circuit  coart;  Essex  county;  Child, 
Judge. 

Action  by  Wmi&m  Demars  against  Philip 
Koeliler  for  breach  of  covenant.  There  was 
ft  Judgment  in  favor  of  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

Argued  February  term,  1897,  before  DE- 
PUE»  VAN  STOKBL,  and  LIPPINCOTT.  JJ. 

Jobnson  ft  German,  for  plaintiff  In  error. 
Ifbillp  Lowy,  for  defendant  In  error. 

LIPPINCOTT,  J.  The  plaintiff  below,  who 
la  plaintiff  in  error  In  this  court,  instituted 
an  action  against  the  defendant  to  recover 
damages  for  the  breach  of  a  covenant 
against  incumbrances  contained  in  a  deed 
of  conveyance  in  fee  simple  of  lands  and 
premises  situate  in  the  city  of  Newark.  The 
deed  of  conveyance  was  made,  executed,  and 
delivered  by  the  defendant  and  his  wife  to 
the  plaintiff,  on  the  10th  day  of  February, 
ItftKI.  The  deed  of  conveyance  contained  the 
OBual  covenant  against  Incumbrances.  On 
October  14,  1895,  the  defendant  made  a 
verbal  lease  to  one  Henry  Mutscheler,  for 
the  premises  described  in  the  deed  of  con- 
veyance, for  a  term  commencing  on  the 
last-named  day,  and  ending  on  the  1st  day 
of  May,  1897,  at  the  rate  of  $25  rent  per 
month.  The  lease  was  a  valid  and  subsist- 
ing lease  at  the  time  of  the  execution  and 
delivery  of  the  deed,  and  at  that  time 
Mutscheler  was  In  the  actual  possession  of 
the  premises.  The  evidence,  which  is  undis- 
puted, shows  conclusively  that,  during  the 
pendency  of  the  negotiations  for  the  pur- 
chase of  the  property  by  the  plaintiff  from 
the  defendant,  the  plaintiff  had  actual  no- 
tice and  knowledge  of  the  existence  of  this 
lease,  and  that  Mutscheler  was  in  actual 
possession  of  the  premises.  He  had  this 
knowledge  at  the  time  he  signed  the  con- 
tract of  purchase,  and  at  the  time  the  deed 
of  conveyance  was  executed  and  delivered 
to  him  by  the  defendant.  He  was  so  in- 
formed by  the  defendant  during  the  negotia- 
tions, and  t>efore  the  execution  of  any  con- 
tract of  purchase.  This  notice  and  knowl- 
edge the  plaintiff  admits.  He  was  fully  In- 
formed of  the  lease,  and  of  the  term,  and  the 
rent  reserved;  but,  notwithstanding  this,  he 
continued  his  negotiations  for  the  purchase. 


and  accepted  the  deed  of  conveyance.  These 
facts  appeared  at  the  trial  by  the  evidence  of  the 
plaintiff.  Immediately  after  the  delivery  of 
the  deed,  he  entered  Into  negatiatlons  with 
Mutscheler  to  Induce  him  to  remove  from  the 
premises  and  surrender  the  lease,  which  he 
did  on  May  1,  1830,  after  being  paid  a  cei^ 
tain  sum  for  such  surrender  of  the  posses- 
sion. There  being  no  dispute  of  fact  at  the 
close  of  the  case,  the  trial  court  directed  a 
verdict  for  the  defendant. 

There  can  exist  no  question  In  law  but  that 
an  outstanding  term  or  an  unexpired  lease 
on  the  premises  conveyed  Is  an  Incumbrance, 
within  the  covenant  against  Incumbrances 
contained  in  a  deed  of  conveyance.  Fritz  t, 
Pusey,  31  Minn.  3G8,  18  N.  W.  94;  Jarvls  t. 
Buttrick,  1  Mete.  (Mass.)  480;  Batchelder  t. 
ijturgls,  3  Cush.  201;  Carter  v.  Denman's 
Ex'rs,  23  N.  J.  Law,  261-272;  Grice  v.  Scar- 
borough, 2  Spears,  D45;  Maupln,  Real  Est. 
p.  'Aa,  I  125.  But  the  quality  of  an  Incum- 
brance of  an  ordinary  outstanding  term  or 
unexpired  lease  in  respect  to  a  covenant 
against  Incumbrances  contained  In  a  deed  of 
conveyance  is  of  a  very  different  character, 
as  distinguished  from  an  Incumbrance  by 
way  of  a  mortgage  or  judgment,  or  an  In- 
cumbrance of  a  kindred  character.  The 
rent,  by  the  common  law,  and  now  by  stat 
ute,  Is  an  Incident  of  the  reversion,  or,  In 
other  words,  belongs  and  appertains  to  it, 
and  follows  It  whithersoever  and  whereso- 
ever and  into  whatever  hands  It  may  pass, 
unless  they  are  severed  by  the  act  of  the 
owner  or  by  the  operation  of  the  law.  Oon- 
dlt  T.  Neighbor,  13  N.  J.  Law,  83-91;  Ryer- 
son  T.  Qnackenbush,  26  N.  3.  Law.  236-240. 
The  rent  accruing  after  the  conveyance  of 
the  reversion  belongs  to  the  grantee  thereof. 
By  statute  in  this  state,  the  attornment  of 
the  tenant  to  a  stranger  is  absolutely  void. 
2  Uen.  St  p.  1920,  {  26.  Where  the  owner 
of  a  reversion  grants  the  premises,  the  lessee 
is  bound  to  pay  the  accruing  rent  to  the 
grantee;  and  such  grantee  baa  all  the  reme- 
dies to  enforce  payment  which  the  lessor 
bad,  and  the  grantee  may  sue  In  his  own 
name  to  recover  snch  rent,  and  it  also  vests 
the  grantee  with  power  to  re-enter  npon  a 
forfeiture,  to  the  same  extent  as  the  lessor. 
Crosby  v.  Loop,  13  111.  625;  Howland  v. 
CotUn,  12  Pick.  125;  Duff  v.  Fltzwater.  54 
Fa.  St.  224;  De  Coursey  v.  Safe-Deposit  Co., 
81  Pa,  St  217;  Scott  v.  Lunt's  Adm'r,  7  Pet 
596;  Kendall  v.  Carland,  5  Cash.  74;  Rycr- 
Bou  V.  Qnackenbush,  26  N.  J.  Law,  236-250; 
Uondlt  V.  Neighbor,  13  N.  J.  Law,  83-91; 
Farley  v.  Craig,  11  N.  J.  Law,  262.  It  was 
formerly  held  that  an  attornment  of  the  ten- 
ant was  necessary  to  entitle  the  grantee  of 
the  reversion  to  stand  In  the  place  of  the 
lessor,  but  that  is  now  unnecessary  by  stat- 
ute. The  conveyance  of  the  leased  premises, 
together  with  the  rents  and  profits  thereof, 
and  the  reversion,  operates  in  law  as  an  at- 
tornment wherever  the  rent  has  not  been 
reserved  to  a  third  party,  or  has  been  by 
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some  act  of  the  parties  severed  from  the  re- 
version. Condit  T.  Neighbor,  supra;  Ryer- 
flon  T.  Qnackenbusb,  supra. 

In  this  case  the  rent  was  reserved  by  the 
lease  as  payable  to  the  lessor,  and  neces- 
sarliy  to  the  grantee  of  the  reversion,  and 
not  to  a  third  party;  and  therefore  the  plain- 
tiff, upon  the  delivery  of  the  deed  of  con- 
veyance, was  entitled  to  the  subsequently 
accruing  rent;  and  It  might  very  well  be 
that  the  incumbrance  of  the  outstanding 
lease  or  unexpired  term  would  operate  as  a 
beneUt  to  the  grantee,  rather  than  a  detri- 
ment, which  could  never  be  the  case  If  the 
Incumbrance  was  a  mortgage  or  judgment. 
This  fs  the  character  of  the  incumbrance, 
of  which  the  plaintiff  had  full  and  complete 
knowledge  before  his  purchase  and  the  de- 
livery of  the  conveyance  to  him.  But,  as- 
suming that  It  was  an  Incumbrance  against 
the  covenant  contained  In  the  deed,  the 
question  arises  whether  Its  existence  under 
those  circumstances  was  a  breach  of  cove- 
nant, for  which  an  action  could  be  main- 
tained. This  question  Is  only  solved  by  the 
consideration  and  determination  of  the  effect 
of  notice  and  knowledge  on  the  part  of  the 
plaintiff  of  the  unexpired  lease.  The  notice 
was  of  the  character  which  admits  of  no 
misunderstanding  or  misrepresentation.  As 
stated  by  the  plaintiff  himself,  be  knew  there 
was  a  tenant  in  possession,  and  was  Inform- 
ed by  the  defendant  of  the  existence  and 
terms  of  letting.  The  plaintiff  then  said  he 
wouM  not  purchase  the  property;  yet,  as 
soon  as  convenient,  without  any  further  ne- 
gotiation with  the  grantor,  accepted  a  con- 
tract of  purchase  and  conveyance,  without 
a  single  further  inquiry  either  of  the  owner 
or  the  tenant,  and.  Immediately  after  the 
delivery  of  the  deed,  began  at  once  to  nego- 
tiate with  the  tenant  for  the  surrender  to 
him  of  the  premises.  It  Is  the  conclusion 
that,  with  this  notice  and  knowledge  on  the 
part  of  the  plaintiff,  he  could  not  maintain 
upon  the  deed  an  action  for  covenant  broken. 
Both  reason  and  justice  would  forbid  the  ac- 
tion, snd  to  oar  minds  in  the  law  there  ex- 
isted no  breach  of  the  covenant.  By  reason 
of  express  notice  to  him,  and  his  knowledge^ 
he  was  fully  aware  that  he  could  only  ob- 
tain constructive  possession  until  after  the 
tenancy  had  expired,  ahd  that  Is  precisely 
the  character  of  possession  for  which  he  had 
bargained.  The  fact  that  he  was  prevented 
from  obtaining  actual  possession  constituted 
DO  breach  of  the  covenant,  and,  under  the 
circumstances  of  the  case,  no  action  could  be 
maintained  for  covenant  broken.  The  case 
of  James  v.  Lichfield,  L.  B.  9  Eq.  51,  was 
a  case,  as  It  Is  viewed  here.  In  point.  The 
vendor  was  the  owner  In  fee  of  certain  five 
houses  and  six  acres  of  vacant  land  in  the 
possession  of  a  tenant.  The  plaintiff,  the 
purchaser,  was  aware  of  the  fact  that  the 
premises  were  in  the  possession  of  a  tenant. 
The  plaintiff  purchased  with  a  view  of  build- 
ing, for  whicb  purpose  immediate  possession 


was  essential.  He  supposed  the  occupation 
was  by  a  tenant  from  year  to  year.  The 
agreement  of  parchase  contained  no  mention 
of  the  lease,  a.id  provided  for  a  farther 
formal  contract,  which,  when  prepared,  was 
presented  to  the  purchaser,  and  It  appeared 
therein  that  the  tenant  occupied  one  of  the 
bouses  under  an  agreement  for  a  lease  for 
the  house  and  vacant  land  for  21  years.  A 
bill  was  hied  by  the  plaintiff,  which  prayed 
that  the  contract  might  be  specifically  per- 
formed, and  that  an  abatement  might  be 
made  from  the  purchase  money  in  respect  of 
the  agreement  for  the  lease  for  21  years. 
The  blQ  was  dismissed,  and  the  court  cited 
the  case  of  Daniels  v.  Davison,  16  Ves.  251, 
and  said  that  the  principle  Is  thus  stated  In 
-that  case:  That  "whatever  pats  a  purchas- 
er upon  Inquiry  shall  be  held  notice;  and  If, 
therefore,  he  knows  that  a  tenant  is  in  pos- 
session, he  is  considered  as  having  .notice  of 
the  whole  extent  of  his  Interest"  Lord 
KomiUy,  delivering  the  opinion  of  the  court, 
said:  "If  the  purchaser,  knowing  of  the  ten- 
ancy, is  bound  to  Inquire  as  regards  the  ten- 
ant, as  to  his  interest  in  the  land,  and  If  Uie 
purchaser  must  be  taken  to  be  bound  to 
know  what  would  be  the  result  of  such  in- 
quiry as  regards  the  tenant,  why  should  be 
not  be  bound  as  regards  the  vendor?  And 
if  the  purchaser  chooses  to  bind  himself  by 
agreement  with  the  vendor  knowing  of  the 
tenancy,  but  without  having  accurately  as- 
certained what  was  the  extent  and  character 
of  It,  and  what  the  results  of  such  inquiry 
would  have  led  to,  he  must,  aa  It  appears 
to  me,  be  bound  In  the  same  manner  as  re- 
gards all  other  persons."  Taylor  v.  Stlbbert, 
2  Ves.  Jr.  437;  Hall  v.  Smith,  14  Ves.  426; 
Lewis  V.  Bond,  18  Beav.  85;  Wilbraham  v. 
Livesey,  Id.  206.  The  covenant  against  in- 
cumbrances is  broken  by  the  existence  of  an 
outstanding  term  In  or  lease  of  the  granted 
premises.  Uaupln,  Real  Est.  p.  293,  and 
cases  cited.  But,  when  the  conveyance  is 
taken  with  the  knowledge  that  the  land  is 
in  possession  of  a  lessee,  the  existence  of  the 
lease  will  not,  under  a  statute  transferring 
the  constructive  possession  to  the  grantee 
without  attornment  by  the  tenant,  operate 
as  a  breach  of  the  covenant  Kellum  v.  In- 
surance Co.,  101  Ind.  455.  Nor  is  It  appre- 
hended that  It  will  so  operate.  Independently 
of  statute,  where  there  is  an  actual  attorn- 
ment by  the  tenant  or  an  apportionment  of 
rent  between  the  parties.  Rawte,  Gov,  (5th 
Ed.)  S  78;  Haldane  v.  Sweei,  55  Mich.  196. 
*20  N.  W.  902.  And  generally  It  may  be  said 
that  If  the  purchaser  knows  that  the  prem- 
ises are  In  the  possession  of  a  tenant,  and 
no  special  contract  is  made,  the  occupant  be- 
comes the  tenant  of  the  purchaser,  ai?d  there 
will  be  no  breach  of  covenant  against  incum- 
brances. LIndley  v.  Dakln,  13  Ind.  388;  Page 
V.  Lashley,  15  Ind.  152;  Maupin,  Real  Est. 
p.  293;  Weld  v.  Tralp,  14  Gray,  330.  The 
judgment  of  the  circuit  court  must  be  af- 
firmed, with  cosU. 
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(61  N.  J.  L.  ISl) 

STATE  (TmiAN,  ProBecatrix)  t.  SMITH. 

(Supreme  Court  of  New  Jerser.  Not.  10,  1897.) 

Partition  Fbncbs— Ownkrbdip  or  Materials — 
Adjopioation  or  Towkship  Cohmit- 

TEB— POWBBS. 

1.  The  division  of  a  fence  on  tiie  boandary 
line  between  two  ow^iers  of  land  in  accordunce 
with  the  provisions  of  the  fourth  section  of  the 
act  of  the  legislatDre  relating  to  fences  and 
bonndarr  lines  (2  Gen.  St.  p.  1461),  does  not  in 
any  respect  change  the  ownership  of  any  of  the 
materials  of  which  the  fence  theretofore  baa 
been  composed. 

2.11ie  adjadic&tioo  of  the  township  commit- 
tee most  be,  having  re^rd  to  the  qnantity  of 
fencing  and  the  conveniences  of  fencing,  that 
an  equal  division  shall  be  allotted  to  each  own- 
er, in  such  loaoner  that  each  owner  shall  take 
an  equal  share  of  such  fence,  to  make  or  amend 
and  maintain  thereafter  at  his  own  expense,  and 
so  that  it  shall  be  known  to  each  owner  which 
part  thereof  Is  his  own  for  the  purpose  of  making 
or  amending  and  maintaining;  and  the  towu' 
ship  committee  can  exercise  no  further  or  oth- 
er powers,  and  cannot,  hy  such  adjudication  of 
division  or  otherwise,  award  any  damages  or 
money  values  to  be  paid  either  owner  in  order 
to  equalize  such  diviaion. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Margaret  Tltman,  against  Charles  Smith, 
to  review  a  line-fence  dlvlalon  made  by  com- 
mitteemen   Certiorari  dismissed. 

Argued  Jnne  term,  1887,  before  GARRISON 
and  L-IPPINCOTT,  JJ. 

L.  De  Witt  H.  Taylor  and  Joseph  M.  Rose- 
berry,  for  [xosecutriz.  Henry  8.  Harris,  for 
defendant 

LIPPINCOTT,  J.  This  writ  brings  np  for 
review  the  division  by  William  Miller,  Jr.,  and 
Bllas  J.  Mackey,  two  of  the  township  com- 
mittee of  tbe  township  of  Oxford,  In  the  coun- 
ty of  Warren,  of  tbe  line  fence  between  the 
lands  of  the  prosecntriz  and  Charles  Smith, 
sltoate  In  that  township.  The  application  to 
the  township  committee  to  divide  the  line 
fence  was  made  by  Oharles  Smith.  The  pro- 
ceedings of  the  township  committee  are  In 
conformity  with  the  provisions  of  tiie  statute 
of  this  state  relating  to  fences  and  boundary 
lines.  2  Gen.  St  p.  1461,  I  4.  The  proceed- 
ings, upon  th^r  face,  are  in  all  respects  un- 
impeachable. The  sole  argument  of  the  pros- 
ecutrix rests  in  the  conception  that  some  por- 
tion of  the  old  fence  rails,  or  the  materials 
which  constituted  the  old  fence,  which  had 
subsisted  betwe^  the  lands  of  the  prosecu- 
trix and  the  defendant,  had  changed  owner- 
ship by  reason  of  the  adjudication  made 
the  township  committee;  or.  In  other  words, 
that  because  of  the  division  of  tbe  parts  of 
the  fence  to  be  maintained  by  each  party,  the 
property  which  the  iwosecutrix  had  In  the 
fence  rails  of  tbe  portion  of  the  fence  whidt 
had  been  assigned  to  the  defendant  to  keep 
and  maintain  before  the  divldon  bdonged  to 
her,  and  that  therefore,  by  the  division,  such 
rails  were  a  benefit  to  the  defendant  In  the 
maintenance  of  his  share  of  tbe  fence,  for 
which  ^e  had  received  no  compensation,  but 


for  which  she  should  be  paid.  So  far  as  this 
contention,  as  matter  of  fact,  is  concerned.  It 
does  not  so  clearly  appear.  The  evidence  Is 
quit6  confilcting  as  to  the  manner  In  which 
the  fence  had  been  maintained  In  the  past 
Evidently  It  had  been  maintained  without  con- 
flict, by  acquiescence  merely;  and  as  to  tne 
portions  which  each  maintained,  from  the  evi- 
dence It  would  be  very  difficult  to  determine 
what  esact  portions  were  owned  and  main- 
tained by  either  of  these  parties.  Under  these 
circumstances  disputes  arose,  and  this  appli- 
cation was  had,  and  tbe  adjudication  regular- 
ly made  by  the  township  committee,  and,  as  It 
appears,  this  point— It  being  the  only  one  pre- 
sented In  the  argument— cannot'  at  all  be  de- 
termined by  the  court  for  the  purpose  of  set- 
ting aside  the  determination  of  the  township 
committee.  The  township  committee  could 
make  no  award  as  a  part  of  Its  adJndlcatiiHi 
of  any  damages  to  the  other  party,  or  award 
any  money  to  the  other  because  of  any  chan- 
ges made  by  the  division.  The  fourth  section 
of  the  statute  provides  that  the  place  where 
any  partition  fence  is  or  shall  be  made  shall 
be  equally  divided,  regaxA  being  had  to  the 
quantity  of  fence  necessary,  and  other  con- 
veniences of  fencing;  and  each  party  shall 
take  an  equal  share  of  such  fence,  to  make  or 
amend  and  maintain,  so  that  It  may  be  known 
which  part  thoreof  Is  his  own;  and,  if  the 
parties  cannot  agree  in  making  such  division, 
then  the  township  committee,  having  regard 
to  these  same  circumstances,  shall,  "In  the 
presence  of  the  parties  (If  they  will  be  present) 
make  such  division  and  determine  the  part  or 
share  of  such  fence,  which  each  party  is  to 
make  or  amend  and  maintain;  which  deta^ 
mlnation  shall  be  binding  iqran  such  parties 
and  the  succeeding  owners  or  occupiers  of  the 
same  lands."  There  is  no  evidence  here  that 
any  agreemrat  existed  on  the  part  of  elthn 
owner  to  perpetually  maintain  this  fence,  nor 
had  any  perpetual  easement  been  created  by 
one  In  favor  of  the  other  (Castner  v.  lUegel, 
54  N.  J.  lAW,  498,  24  Atl.  4&1),  and  the  ques- 
tion to  be  submitted  to  the  township  commit- 
tee was  the  single  one  of  a  Jnst  division  of 
tbe  fence  to  be  made  or  amended  and  main- 
tained by  each  party*  The  mere  fact  that 
one  party  claimed  more  of  the  fence  as  orig- 
inally belon^ng  to  him,  as  theretofore  made 
and  ammded  by  blm,  would  not  confer  upon 
bftn  the  right  If  the  making  or  amending  and 
maintaining  of  one  portion  of  that  part  was 
Imposed  upon  the  other  party  by  the  dlvlslim, 
to  bave  the  value  of  the  materials  of  that  por- 
tion awarded  to  blm  by  the  town^Ip  commit- 
tee. The  committee  have  only  a  statutory 
duty  to  perform,  wblch  affects  the  parties  so 
far  as  making  or  amending  and  maintaining; 
the  fence  by  them  after  the  determination  of 
the  township  committee.  It  Is  not  shown  that 
the  committee  acted  upon  any  erroneous  prin- 
ciples, or  that  the  division  Is  unjust  (Ivlna  v. 
Ackerson,  38  N.  J.  liaw,  220),  and,  It  being  In 
conformity  with  the  statute,  the  writ  ot  cer- 
tiorari must  be  dismissed,  with  costs. 
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&TATD  ex  itl.  YANNATTA  T.  SMITH  et  aU 

iBapKP»  Ootirt  of  New  Jener.  Not.  10, 1807.) 

BsxBnouL  AsBOciATrom  —  KEiNSTATEHBirr  or 
HBHBra— Mahdahus. 

1.  In  order  that  a  mandamna  I&sne,  the  right 
<tf  the  relator  to  hare  the  thiop  required  to  be 
done  mnat  he  clear,  and  it  must  be  determined 
that  DO  other  adequate  remedy  exiBta. 
^  2.  Where  an  exempt  firemao  claims  to  be  en- 
titled to  relief  from  the  Firemen's  Relief  Abbo- 
eiatlon,  and  bis  claim  has  been  adjudicated 
iVon  hr  the  trostees  of  such  association,  the  of- 
ficer* in  whom  by  statute  the  jurisdiction  is  vest- 
ed to  consider  ihe  matter,  and  the  claim  denied, 
no  remedy  exists  by  mandamuB  to  reriee  such 
determination,  and  it  is  not  the  office  of  such  a 
writ  to  direct  and  command  a  further  or  otber 
consideration  and  adjudication  In  his  fiiTor. 

8.  Where  one,  as  an  exempt  fireman,  seeks 
a  mandamus  to  restore  him  to  the  toU  or  list 
of  members  of  a  &te  relief  association,  he  mast 
show  that  the  roll  or  list  originally  contained  his 
name,  and  that  he  has  been  dropped  from  the 
roU  or  list,  or  tiiat  he  has  been  expelled  from 
the  membership  of  such  associati(Hi.  Where 
no  roll  ever  existed^  or  he  has  not,  by  some  ac- 
tion of  the  association,  been  dropped  from  such 
roll,  or  has  not  been  expelled,  he  is  not  entitled 
to  a  mandamus  to  reatore  bis  name  to  tiie  roll, 
or  restore  him  to  such  membership. 

Quaere:  Where  an  exempt  fireman,  as  a 
member  of  the  Firemen's  Relief  Association,  Is 
entitled  to  relief,  Is  not  his  remedy  by  action  at 
law  for  such  dues  or  relief  as  he  ma7  be  en- 
titled to  receive,  and  of  which  he  has  been  Ille- 
gally deprived? 

(Syllabus  by  the  Court) 

Aj^Ucatltfn  by  tbe  state,  oa  tiie  relation  (tf 
Edward  Vannatta,  against  John  K.  Smith, 
SamiM  FelTer,  and  John  H.  Tannatta,  Ins- 
tees  of  the  E1rem«i*8  Belief  AeBoctatlon  of 
Waablngton,  N.  J.,  for  a  wrtt  of  mandamus. 
Xteard  mi  order  to  show  cause.  Refoaed. 

Argued  June  term,  1897,  before  QABBISON 
and  LIPPINCaiT,  JJ. 

Oscar  Jefterr,  for  relates.  WtUlam  A.  Stryk* 
er,  for  defendants. 

LIPPINCOTT,  J.  This  la  an  application  for 
a  mandamus  to  restore  one  Edward  Vannatta 
to  a  roll  or  list  of  those  who  are  entitled  to 
relief  from  tbe  Firemen's  Belief  Association 
of  Washington,  N.  J.,  and  to  consider  his  ap- 
plication for  re^ef  as  an  exempt  Oreman,  the 
same  as  any  otber  monber  of  said  Firemen's 
Belief  Association.  It  appears  fnMn  the  evi- 
dence the  relator  has  been  granted,  at  Tarlons 
times,  relief,  according  to  his  application.  The 
startQte  makes  the  trustees  of  the  assodation 
the  officers  who  are  to  consider  all  applica- 
tions for  relief.  2  Oen.  St  p.  14B8,  $  112. 
On  February  8,  1897,  upon  a  pending  applica- 
tion, the  trustees  refused,  after  consideration, 
to  extend  further  relief  to  the  relator.  He 
requested  relief  because  he  was  an  exempt 
fireman,  and  because  he  came  within  the  rules 
of  the  association  which  entitled  him  to  such 
nellef.  The  minutes  and  evidence  show  that 
tills  awllcatlon  was  fully  considered  1^  the 


trustees,  and  It  was  decided  against  him. 
There  Is  no  Contention  at  all  In  the  case  but 
that  such  consideration  was  bad,  nor  of  the 
character  of  the  conclusion  reached  by  the 
trustees.  If  mandamus,  therefore,  was  tbe 
appropriate  remedy,  it  could  not  go,  because 
tbe  very  duty  which  he  in^sts  should  be  com- 
pelled has  been  performed,  and  therefcve  the 
right  to  this  remedy  does  not  exist 

Tbe  relator  further  seeks  the  direction  by 
mandamus  that  he  be  restored  to  the  roll  of 
membership  ot  the  Firemen's  Belief  Associa- 
tion. The  decision  of  the  trustees,  as  appears 
by  the  evidence,  against  extending  relief  to 
him,  was  that  be  was  not  eligible  to  relief 
from  the  Firemen's  Belief  Association,  and 
that  be  was  not  a  l^lly  exempt  fireman.  I 
have  examined  the  evidence,  and  find  that  It 
ts  seriously  controverted  whether  any  roll  d 
members  exists.  Tbe  records  of  the  associa- 
tion presumably  show  who  are  tbe  members, 
and  the  tact  exists  that  a  legally  exempt  fire- 
man of  any  fire  company  within  the  jurisdic- 
tion of  the  association  is  entitled  to  relief, 
and  presumably  the  records  of  such  fire  c<nn- 
pany  show  who  tbe  members  are,  whether  le- 
gally exempt  from  duty  or  not;  and  It  la  by 
these  that  the  relatoi's  tlQe  to  relief,  if  be  be 
entitled  to  any,  must  be  estaUlahed.  I  am  not 
clear  at  all,  under  the  evidence,  whether  any 
formal  roll  of  members  of  thw  Firemen's  Re- 
lief Association  was  ever  in  existence.  There 
have  been  lists  of  members  at  one  time  and 
another  exhibited,  and  the  records  are  In  ex- 
istence. But  whether  any  formal  roll  of  mem- 
bers exists  or  not  is,  as  It  seems  to  me,  entire- 
ly ImmateilaL  The  evidence  does  not  show 
tiiat  the  relator's  name  has  ever  been  stricken 
or  erased  from  it.  If  it  ever  existed,  or  that 
the  records  of  the  assocla-tion  have  ever  been 
changed  to  his  detriment  by  any  act  of  the 
association.  If  the  roll  exists,  and  his  name 
was  ever  on  it  the  evidence  does  not  show 
that  it  has  been  chabged  so  that  his  name  is 
erased  or  dropped  from  It  If  his  name  ever 
appeared  In  the  records  of  the  association  as 
a  legally  exempt  fireman,  the  evidence  does 
not  show  that  the  record  has  been  changed 
to  his  exclusion.  The  roll  and  the  record  re- 
main as  they  always  have  existed,  and  there- 
fore no  facte  are  presented  which  can  give 
rise  to  a  mandamus  to  the  trustees  to  do  the 
ei)eclfic  act  of  restoring  his  name  to  the  list 
or  roll  of  membership.  The  fact  la  that  the 
whole  basis  for  the  remedy  sought  by  manda- 
mus is  that  his  case  has  been  considered  by 
the  trustees,  and  further  relief  to  lilm,  tipon 
snch  ctmsideration,  refused.  It  mattacs  Uttle 
upon  what  reason  this  refDsal  was  based. 
There  appears  to  be  no  occasion  tor  reUet  by 
mandamus.  The  whole  matter  i^peara  to  be 
the  subject  of  an  action  at  law  i^alnst  the 
association,  but  the  court  In  no  wise  deter- 
mines what  rdief,  U  any,  could  be  so  obtain- 
ed.  Mandamus  Is  rebiBed,  with  onrti. 
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BTAtE  (EARLE3.  Prosecatoi)  t.  BAMSBY, 

Township  Collector. 
(Supreme  Court  oC  Mew  Jeraey.  Nor.  20, 1897.) 

Taxablb  Pbupiktt— Canceleu  Mobtoaos  — Er- 
roneous Taiatiox— Rembdt. 

1.  Where  the  owner  of  a  farm,  who  was  a 
mortgagor,  conveyed  the  Bame  in  tee  simple  to 
the  mortgagee,  and  the  owner  of  the  mortgage, 
as  mortgagee,  discharged  the  bond,  and  surren- 
dered the  mortgage  for  cancellation  in  good 
faith,  as  the  consideration  of  the  conTcyance, 
and  the  mortgage  was  canceled  and  disctiarged 
of  record,  the  mortgage  is  no  longer  a  ratable 
of  personal  property  tor  the  purpose  of  taxation, 
and  cannot  be  hicluded  by  the  assessor  in  the 
list  of  ratables  of  property  belonging  to  the 
former  owner  thereof,  although  it  be  that  at 
the  time  of  the  assessment  he  lemains  the  own- 
er of  the  farm  covered  by  the  mortgage. 

2.  Certiorari  is  a  proper  remedy  for  relief 
where  the  property  assessed  for  the  purpose  of 
taxation  has  do  existence  whatever;  and  it  is 
within  the  discretion  of  the  court  to  grant  such 
relief,  although  no  appeal  has  been  mode  by  the 
person  assessed  for  such  property  to  the  com- 
missioners of  apDNMl  of  the  townali^  wherein 
such  asseesment  has  been  made. 

(Syllabus  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  Eldorado  Earles,  surviving  executor  of  the 
estate  of  Stephen  Earies,  deceased,  against 
John  Ramsey,  collector  of  the  township  of 
Barltan,  in  the  county  of  HuntM<don,  to  te* 
view  an  assessment  of  tax.  ABsesament  set 
aside. 

Argited  Jane  term,  1897,  before  QARRISOX 
and  m^INOOTT,  13. 

Flnck  &  Paiker,  t<a  prosecntor.  EU  I*. 
Stout,  for  defendant . 

LIPPINCOTr,  J.  OMs  writ  of  certiorari 
brings  no  for  review  an  assessment  of  tax  tor 
the  year  18SS,  against  one  St^faen'  Baites, 
now  deceased,  npon  a  mortgage,  on  tbe  term 
of  raw  Stewart  Bdlls.  for  ihe  sum  of  ^TJSO. 
The  tax  for  school  and  townsUp  purposes  on 
the  mortgage  as  a  rataUe  amounted  to  the 
sum  of  ^.50.  One  Stewart  3eUls  bad  been 
the  owner  of  the  fturm,  which  be  had  pnr* 
chased  of  Stephen  Earles,  who  resided  m  Mor- 
ris county,  and  npon  whlcii  he  had  made  and 
executed  a  bond  and  mortgage  to  Earles  for 
the  sum  of  91,750.  Bdlls  conUnned  to  be 
the  ovmer  np  to  April  8»  1896.  On  that  day 
he  made  and  executed  A  deed  of  conr^ance 
of  the  CBzm  to  Bariea,  and  Baries  delivered 
the  bond  and  mortgage  to  Bellls  for  cancel- 
lation. Bellls,  after  this,  rented  tibe  farm  of 
Earies.  In  7nne  following,  the  assessor  of 
Ratltan  towiuhlp  assessed  the  land  to  Bellls, 
and  assessed  the  mortgage,  which  befme  that 
time  had  been  canceled,  to  Earles.  It  ap- 
pears from  the  evidence  that  the  assessor, 
when  making  the  assessment,  bad  a  conversa- 
tion with  Bellls  abont  the  assessment  of  taxes 
fbr  the  year  1885.  BeUls  testifies  that  he 
told  the  assessor  when  he  rame  to  him  that 
be  was  no  loi^^  the  ownor  of  the  fiirm;  that 
he  had  conveyed  the  same  to  Bariea,  In  satis- 
faction of  the  bond  and  mortgage,  and  be 
now  only  leased  the  farm  from  Earles.  The 


assessor.  In  his  evidence,  testifies  that  he 
does  not  recollect  any  such  conversation,  and 
denies  that  It  took  place,  and  that  be  assessed 
the  farm  as  fonnerly  to  Bellls.  and  the  mort- 
gage to  E^les,  supposing  that  no  change  In 
the  situation  had  been  made.  I  have  not  at- 
tempted to  determine,  so  far  as  tbls  evidence 
Is  concerned,  which  statement  should  be  re- 
lied on.  I  think  It  la  qolte  immaterial  to  the 
case  now  to  be  decided  which  statement  Is 
tbe  true  one. 

This  mortgage  was  not  assessable.  There 
Is  no  question  raised  against  tbe  good  faith 
of  Bellls  and  Earles,  or  that  the  conveyance 
of  the  farm  and  tbe  cancellation  of  tbe  mort- 
gage were  made  with  any  Intent  to  erade 
tuatlon,  or  for  any  other  fraudulent  piupose. 
The  transaction  was  for  a  proper  and  legal 
purpose,  and  It  the  bond  and  mortgage 
were  surrendered  and  canceled,  and  Earles  be- 
came the  owner  of  the  premises.  Instead  of 
r«nalnlng  tbe  holder  of  the  mortgage.  Tbe 
mortgage  ceased  to  exist  In  any  form  or  for 
any  purpose.  The  d^t  represented  1^  tbe 
bond  as  property  no  longer  existed,  but  was 
paid,  and  the  collateral  by  way  of  mortgage 
was  snrrendered  and  discharged.  This  thing, 
therefore,  whldi  had  formeriy  existed,  no  lon- 
ger existed,  as  a  rataUe  for  taxation.  Taxa- 
tion must  be  based  upon  property  dther  own< 
ed  or  held  In  possession,  and,  when  it  Is  not 
In  existence  or  in  possession  as  a  ratable.  It 
cannot  be  subject  of  taxation.  At  the  time 
of  the  assessment  it  did  not  exist  aa  a  debt 
due  from  BdUs  to  Eterles,  nor  bad  It  assumed 
any  other  .tangfUe  existence  In  tiie  hands  of 
Earles,  as  a  personal  chatty  or  chose  in  action, 
or  as  a  ratable  in  any  shape.  The  assessment 
of  a  mortgage  to  a  mortgagee  who  had  ^e- 
Tloudy  aaslgned  It  was  set  aside  as  a  void 
assessment  Grlq>ln  t.  TansycUe,  49  N.  J. 
Law,  36^  8  AtL  12a  An  assessor  can  only 
assess  property  to  the  owner.  Reese  t.  Sher- 
rer,  49  N.  J.  Law,  9L0,  10  AtL  286.  When- 
ever tbe  defect  la  a  mattw  ot  form,  or  the 
procedure  of  assessment  Is  Irr^ular,  a  tech- 
nical defect  cannot  be  set  up  to  defeat  the 
assessment  3  Qen.  St  p.  8104,  |  M7.  But 
where  Uie  complaint  Is  based  i4on  the  ground 
that  the  propoly  or  the  perscm  la  not  taxable 
at  an,  certiorari  Is  the  effective  remedy.  Con- 
over  T.  Hence,  46  N.  J.  lAw,  948.  Earles 
failed  to  apply  to  the  commissioners  of  ap^ 
peal  for  a  correction  of  the  assessment 
When  he  asco^lned  through  his  agent  that 
he  bad  been  assessed  f  rar  the  mortgage,  he  ap* 
plied  to  the  township  committee  fbr  relief, 
but  It  was  refused.  The  fact  tiiat  be  failed 
to  appeal  to  the  commls^onera,  It  Is  contend- 
ed, debars  him  teom  reUef  by  this  writ.  TtiSa 
court  has  legal  discretion  to  grant  r^ef  or 
refuse  It  by  thla  writ  although  tbe  ai^Kal 
may  not  have  been  made.  Hall  t.  Snedeker, 
42  N.  J.  Law,  S6;  Poulson  r.  Matthews,  40 
N.  J.  Law,  268.  Where  It  la  a  mere  question 
of  tbe  value  of  Interest  or  of  the  ratable  as- 
sessed, tbe  discretion  wDl  be  exercised 
against  tbe  relief  unless  an  aroeal  was  tak> 
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«n  and  properly  presented,  especially  If  the 
evidence  upon  the  certiorari  tends  to  show 
control  and  ownership.  "Pftn  t.  Snedeker,  42 
N.  J.  Law,  78.  Where  a  mere  mistake  In  the 
name  ot  the  owner  of  a  farm  was  made,  the 
usesmnent  was  held  not  invalidated.  Poul- 
son  r.  Matthews,  40  N.  J.  Law,  26a  In  this 
case  the  ratable  had  no  ezlatence  whatever, 
and  therefore  there  was  no  need  for  an  op- 
peal  to  the  commissioners,  for  there  was 
nothing  for  them  to  act  ujwn.  The  assess- 
ment was  entirely  void.  Crispin  v.  Vansyckle, 
40  N.  J.  Law.  3G6,  8  AtL  120.  An  attempt  to 
enforce  the  collection  of  this  tax  would  he  of 
no  avail,  for  the  ratable  which  Is  the  primary 
object  against  which  the  enforcement  ot  the 
tax  would  be  sought  Is  found  to  have  no  ex- 
istence at  the  time  of  the  assessment  This 
asaeaament  of  tax  must  be  set  aald^  with 
costi. 


(Cl  N.  3.  u  tm 

BOTS  et  aL  T.  ROBINSON  et  aL 

(Sopreme  Conrt  of  New  Jerwy.  Nov.  12, 1897.) 

Misixo  LaASi— CoNBTHDCTion  —  FoHraiTiTRa  — 
RioBTs  or  Lessor  axu  His  OaANTaai— W&iv- 
BK— Bjbcthknt— Neobssitt  or  DXMAXD. 

1.  Under  tlie  act  of  the  legislature  eatitled 
"An  act  euKbllDg  grantees  of  reveniions  and 
leasees  mutually  to  avail  themselvefl  of  covenants 
and  conditions'^  (1  Gen.  St.  p.  880,  i|  135,  136), 
the  granteee  of  a  reversion  have  the  same  right 
as  the  grantors  to  take  advantage  of  a  forfei- 
ture which  occurs  by  reason  of  an  express  con- 
dition of  a  mining  lease  that  the  same  shall  be- 
come nuD  and  void  apon  a  failnre  on  the  part 
of  the  lessees  or  their  assigns  to  pay  the  rent 
reserved,  or  the  royalties  upon  the  ore  sold  and 
delivered,  at  the  times  provided  In,  the  lease  for 
such  payment. 

2,  When  such  forfeiture  occurs,  the  lessor  or 
his  grantee  of  the  reversion  may  bring  an  eject- 
ment to  recover  the  possession  of  the  lands  con- 
tained fai  tilc  lease,  withont  maUng  any  demand 
for  the  rent  or  royalties  doe  and  unpaid,  and 
without  making  any  re-entry  upon  the  demised 
prpmfses. 

5.  Where  a  mimng  lease  reserved  a  rent  of 
1400  per  year,  payable  quarterly,  and  this 
amount  to  be  deducted  from  the  royalties  when 
they  were  in  excess  of  that  sum,  and  which  also 
were  payable  quarterly  on  ore  as  sold  and  de- 
livered to  purchasers,  the  lease  further  provid- 
ing that,  if  payments  were  not  made  at  such 
times,  the  lease  should  be  null  and  void,  this  con- 
dition rennirefl  the  hiU  payment  of  all  royalties 
•n  ore  sold  and  delivered  at  the  end  of  each 
quarter  year,  and,  if  not  so  paid,  it  was  a  forfei- 
ture of  the  lefise. 

4.  The  payment  of  the  rent  and  royalties  was 
a  condition  subsequent,  the  nonperformance  of 
which  had  the  effect  of  defeating  the  estate 
granted,  and  rendered  the  agreement  null  and 
void,  and  as  If  It  had  never  existed.  A  grant 
with  a  proviso  to  pay  a  certain  rent  by  a  cer- 
tain day,  and,  nnless  done,  the  estate  granted 
and  the  agre^nent  should  be  void,  is  a  condi- 
tion, and  upon  the  nonperformance  of  which  the 
grantor  may  re-enter,  or  bring  ejectment. 

6.  Where  the  ore  sold  and  delivered  could  only 
be  ascertained  by  the  books  and  accounts  of  the 
lessees,  the  acceptance  of  a  part  tit  the  rats 
and  royalties  by  one  of  two  jt^t  lessors,  without 
knowledge  on  his  part  ttiat  any  greater  sum 
than  that  tendered  and  received  by  him  was 
dne  and  unpaid,  wdl  not  be  a  waiver  of  the  for- 
feiture canaed  or  the  nonpayment  of  the  full 
amount  due.  If  the  ace^tance  fa     ime  of  the 


two  Joint  lessors  with  such  knowledge,  then  It 
operates  as  a  waiver  against  the  other. 

6.  Where  the  evidence  as  to  the  existence  of 
such  Imowledfce  as  an  essential  element  of  a 
waiver  is  in  dispute^  the  qnations  must  he  sub- 
mitted to  the  jury. 

(Syllabus  by  the  Court) 

Ejectment  by  Oeorge  W.  Boblnson  and 
John  H.  Dalke  against  James  Boys  and 
William  O'Neill,  receiver  of  the  Enterprise 
Mining  &  Transportation  Company,  in  which 
there  was  a  verdict  In  favor  of  plalntlffft. 
Heard  on  rule  to  show  cause  why  the  ver- 
dict should  not  be  set  aside.  Bule  dla* 
charged. 

Argued  November  term,  1886,  b^ore 
BEASLEY,  C  J.,  and  VAN  SYOKBXi,  GAB- 
BISON,  and  LIPPINCOTT,  JJ. 

John  EL  Dalke  and  wmiam  H.  Morrow, 
for  plaintiffs.  George  M.  Shlpman  and 
John  T.  Van  Cleef,  for  defendants. 

LIPPINCOTT,  J.  mis  la  an  action  of 
ejectment  to  recover  posseBiIon  of  premises 
held  Iqr  the  defendants  under  an  agreement 
or  mlnlns  lease  made  by  Charles  Osmun,  a 
former  owner  of  the  premlSM,  to  William  C 
Folkner  and  Thomas  Oralft  bearing  date 
December  81,  iSOO,  to  run  for  20  year*  from 
the  date  thereof.  Tbiongh  leTeral  deeds 
of  conveyance*  Hie  title  to  the  lands  and 
premises  and  tha  rererslon  became  Tested 
In  the  plaintiffs,  and  the  Interest  of  the 
lessees  became  two  alignments  vested 
In  the  defendants.  This  action,  and  the  re- 
covery therdn,  are  based  opon  an  allied  for- 
feiture of  the  agreement  or  mining  lease, 
according  to  Its  terms,  whereby  the  plaln- 
tiffs  claim  to  be  entitled  to  ra-enter  and  re- 
cover possession.  The  defendants  dalm 
that  the  lease  Is  still  a  valid  and  snbslstlng 
one,  and  that  no  forftitnre  has  occiured, 
and  therefore  they  are  still  entitled  to  tbe 
possession.  The  canse  was ,  tried  at  the 
Warrm  drcult  of  the  supreme  conrt  Ttae 
learned  trial  Justice  held  that  a  fmrfdtnre 
had  occurred,  and  that  the  plalntlflh  were 
entitled  to  recover  unless  there  had  been  a 
waiver  of  the  forfeiture,  and,  upon  that 
question  being  submitted  to  ttae  Jnry,  a  ver- 
dict In  fiivor  of  the  plalntUFs  -was  returned, 
and  thereupon  tUa  rule  to  show  cause  was 
allowed  why  the  verdict  staould  not  be  set 
aside. 

The  first  question  arising  In  the  case  Is  as 
to  the  true  construction  of  the  agreement 
or  mining  lease  out  of  which  this  action 
arose.  The  lease,  Its  terms,  granted,  bar- 
gained, and  sold  to  the  lessees,  their  heirs 
and  assigns,  for  the  term  of  20  years,  com- 
mendii^  from  the  date  aforesaid,  the  ex- 
clualve  right  to  all  Iron  ore  contained  In  or 
under  the  lands  and  premises  therein  de- 
scribed, being  a  tract  of  land  of  about  168 
acres,  situate  In  the  townstalp  of  Oxford,  in 
the  county  of  Warren,  In  this  state,  with 
all  the  necessary  right  of  exploration  and 
other  rights  In  order  to  mine  the  Iron  ore 
therein.   One  clause  of  the  lease  provided 
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that,  In  consideration  of  the  lease,  "the  said 
party  of  the  second  part  [the  lessees^,  their 
heirs  and  assigns,  covenant  to  pay  to  the 
said  party  of  the  first  part  [the  lessor],  bis 
heirs  and  assigns,  for  every  ton  of  twenty- 
two  hundred  and  forty  pounds  In  weight  of 
clean,  merchantable  Iron  ore  raised,  mined, 
and  taken  away  by  them,  or  by  their  order, 
from  the  said  premises,  the  price  of  forty 
cents  per  ton  as  aforesaid,  payable  every 
three  months  after  saje  and  delivery  of  the 
ore  to  the  purchaser  or  purchasers,  the 
weight  to  be  ascertained  on  the  scales  of 
such  purchaser  or  purchasers.  •  •  •  It 
is  further  agreed  that  nine  months  from 
the  date  of  this  lease  shall  be  allowed  the 
party  of  the  second  part  for  the  development 
of  said  tract.  Each  and  every  year  there- 
after during  the  term  of  this  lease  they  shall 
pay  unto  the  said  party  of  the  second  part 
the  sum  of  four  hundred  dollars,  In  quarter- 
ly payments,  the  same  to  be  deducted  from 
royalties  that  may  each  year  be  due  to  the 
said  party  of  the  first  part.-  In  casp  of  non- 
payment of  royalties  as  aforesaid  during 
any  quarter  of  any  year  of  the  term  of  this 
lease,  after  the  nine  months  as  above  named, 
to  said  party  of  the  first  part,  by  said  party 
of  the  second  part,  then.  In  such  case,  this 
lease  shall  become  null  and  void."  "It  will 
be  seen  that  by  the  terms  of  this  lease  all 
royalties  of  whatever  amount  were  to  be 
payable  quarterly  after  sale  and  delivery. 
The  sum  of  $400  was  to  be  payable  each 
year  In  quarterly  payments,  whatever  might 
be  the  amount  of  actual  royalties  less  than 
that  sum.  On  December  27,  1800,  Polk- 
ner  and  Craig  assigned  this  lease  to  one 
James  Boys,  who,  on  February  4,  1882,  as- 
signed the  same  to  the  Enterprise  Mining 
&  Transportation  Company.  All  the  rights 
under  this  lease  were,  by  these  assign- 
ments, transferred  upon  and  In  consideration 
of  the  performance  by  the  assiguees  of 
all  the  terms,  covenants,  and  conditions 
therein  contained.  Osmun,  on  November 
17,  1802,  conveyed,  by  the  usual  deeds  of 
conveyance  of  bargain  and  sale,  the  leased 
premises  to  Qeorge  W.  Robinson.  Robin- 
son, April  10,  1803,  conveyed  the  one-sixth 
part  thereof  to  John  H.  Dalke.  Daike,  on 
same  day,  conveyed  this  one-sixth  part 
thereof  to  Joseph  M.  Roseberry.  Roseber- 
ry,  on  April  18,  1804,  conveyed  the  one- 
twelfth  part  thereof  to  Robinson.  On  the 
same  day  Roseberry  conveyed  the  other 
twelfth  part  which  he  owned  back  to  Dalke, 
so  that  at  the  commencement  of  this  action 
Robinson  and  Dalke  were  the  owners  of 
the  land  and  the  reversion,  and  the  defend- 
ants were  In  possession  thereof  under  the 
mining  lease.  Before  the  plea  was  filed  in 
the  cause,  the  Enterprise  Mining  &  Trans- 
portation Company  had  become  Insolvent, 
and  the  plea  was  filed  by  'William  O'Neill, 
receiver  of  said  company.  Boys,  not  claim- 
ing possession,  failed  to  file  any  plea,  and 
Judgment  by   default  was  taken  against 


him.  The  facta  out  of  which  It  Is  alleged 
the  forfeiture  arose  occurred  during  the 
joint  ownership  of  Robinson  and  Roseberry, 
the  title  of  Dalke  being  In  no  wise  con- 
cerned, save  as  a  formal  party  entitled  to 
take  advantage  in  this  action  of  any  forfei- 
ture if  It  had  occurred.  All  the  facts  in  re- 
lation to  nonpayment  of  royalties,  forfeiture, 
and  waiver  occurred  between  the  defendants 
and  Robinson  and  Roseberry.  No  question 
Is  raised  as  to  defendants'  possession  of  the 
premises,  both  at  the  time  when  the  alleged 
right  of  action  of  the  plaintiffs  occurred  and 
at  the  time  of  the  commencement  of  this 
action;  nor  Is  there  any  dispute  but  that 
the  title  to  the  premises  and  the  reversion  Is 
vested  in  the  plaintiffs  In  this  action. 

The  first  objection  Is,  on  the  part  of  the 
defendants,  that,  assuming  that  there  was  a 
forfeiture  of  the  lease,  and  a  right  of  re- 
entry, and  to  maintain  this  action,  Osmun, 
the  original  lessor,  alone  can  take  advantage 
of  the  forfeiture.  This  objection  is  con- 
trolled by  statute  In  this  state.  This  act 
Is  entitled  "An  act  enabling  grantees  of  re- 
version and  lessees  mutually  to  avail  them- 
selves of  covenants  and  conditions.*'  1 
Gen.  St.  p.  880,  gg  135,  130.  Under  this  stat- 
ute the  grantees  of  Osmun  of  the  premises 
and  the  reversion  have  the  same  right  as 
Osmun  had  to  take  an  advantage  of  a  for- 
feiture. By  this  statute  the  rule  of  the 
common  law  Is  changed,  and  the  grantee 
of  the  lands  and  of  the  reversion  is  given 
all  the  rights  of  re-entry  for  nonpayment  of 
rent  or  other  forfeiture  that  the  lessor  or 
grantor  might  have  exercised.  4  Griff.  Law 
Reg.  1308^  Field  v.  Mills,  33  N.  J.  Law,  237; 
Suffem  V.  Butler.  19  N.  J".  Eq.  202;  Fulton  v. 
Greacen,  36  N.  J.  Eq.  221;  Manufacturing 
Co.  V.  Lorlllard,  44  N.  J.  Eq.  1,  13  Atl.  613; 
Watson  V.  Idler,  54  N.  J.  Law,  4ffT,  24  Atl. 
554;  Richman  T.  Llpplncott,  20  N.  J.  Law, 
44;  Southard  v.  Railroad  Co.,  26  N.  J.  Law, 
21. 

Another  objection  to  the  recovery  In  favor 
of  the  plaintiffs  Is  that  they  made  no  de- 
mand for  the  payment  of  the  royalties  dne 
and  unpaid  before  bringing  this  action  of 
ejectment.  The  answer  to  this  objection  Is 
that,  If  a  forfeiture  occurred,  then  it  was 
within  the  option  of  the  plaintiffs,  or  rather 
Robinson  and  Roseberry,  to  demand  and  ac- 
cept the  royalties  unpaid,  out  of  which  the 
forfeiture  arose,  and  thus  waive  the  forfei- 
ture, or  to  Insist  upon  the  terms  of  the  lease, 
which,  with  the  facts,  constituted  the  for- 
feiture. Robinson  and  Roseberry  were  In 
no  wise  bound  to  waive  a  forfeiture  if  the 
facts  existed  creating  it  If  the  forfeiture 
esisted,  then  the  lease  became  null  and  void; 
the  right  of  possession  of  the  defendants  had 
ended;  and  this  was  a  situation  upon  which 
Robinson  and  Roseberry  could  rest  as  an 
authority  to  re-enter  or  maintain  ejectment 
If  they  desired  to  Insist  upon  the  situation 
created  by  the  defendants,  a  demand  for 
the  rent  and  a  payment  of  It  would  be  a 
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walrer  of  that  Bituation,  and  of  tbe  forfei- 
ture which  grew  out  of  it.  A  demand  for 
tbe  rent  would  have  been  an  absord  or 
anomalous  position  if  they  desired  to  main- 
tain their  Tights  upon  a  forfeiture  created 
hy  the  express  terms  of  the  lease.  No  de- 
mand was  necessary,  elthra  for  the  rent  or 
for  the  poBsesston,  before  commencing  the 
action.  The  right  of  action  accrued,  by  the 
terms  of  the  lease  itself,  whenever  the  sltu- 
adon  provided  for  In  tbe  lease,  creating  a 
forfeiture^  was  found  to  exist  When  a  foi> 
feiture  was  discovered  by  the  plaintiff^ 
they  were  not  bound  to  take  any  steiw  which 
might  lead  to  a  waiver.  Their  right,  then, 
was,  at  their  option,  to  Insist  upon  the  for- 
feiture. They  were  not  bound  to  make  any 
change  in  the  situatlm  whatever,  and  it  waa 
only  a  rigid  Inslstment  of  the  situation 
remaining  unchanged  after  forfeiture  was 
discovered  that  the  plaintifb  eould  be  per- 
mitted to  Insiat  upon  Its  legal  force  and  ef- 
fect. 

'J^e  next  question  In  order  which  arose  In 
the  case  was  whether  there  had  been  a  tor^ 
feiture  of  this  mining  lease.  The  learned 
trial  justice  held  aa  matter  of  law  that  a 
forfeitiire  had  been  eatabllshed,  and  so  di- 
rected the  Jury.  Tbe  facta  were  not  in  dis- 
pute that  at  least  for  the  quarter  ending 
June  80,  Vjaa,  there  had  been  royalties  re- 
ctived,  whi^  had  not  been  iiald,  in  excess 
of  the  ¥100  provided  to  be  pidd  quarterly  in 
any  event  The  fact  also  was  established, 
and  without  dispute,  that  the  royalties  due 
and  unpaid  for  the  quarts  encUng  Septem- 
tKr  30,  liSOQ,  were  quite  largely  In  excess 
of  tbe  payment  of  the  flOO  so  as  aforesaid 
reserved  to.  be  paid  each  quarter.  The 
amount  apprars  to  be  $856.66  In  excess  of 
the  two  quarteriy  payments  of  $100  each, 
'iliis  amount  remained  due  and  unpaid  on 
Septembor  30,  1893,  for  the  sales  and  de- 
liveries of  ore  tp  that  extent  previously 
made,  and  due  and  payable  at  these  dates 
under  the  lease  which  jwovldes  that  th^e 
.royalties  shoidd  be  paid  every  tibree  months 
after  sales  and  deliveries.  Upon  these  facts 
the  learned  trial  Justice  directed  the  Jury 
that  there  had  beoi  a  forfeiture.  Without 
citing  the  exact  language  of  the  learned  trial 
Justice  at  the  circuit  to  the  Jury,  the  charge 
was,  in  substance,  tiiat  the  failure  to  pay  the 
n^alties  In  full  within  three  months  from 
the  time  the  we  was  sold  and  delivered  to 
the  purchaser  or  purchasers  forfeited  the 
lease,  inasmuch  as  there  were  quarters  of 
years,  or  periods  of  three  months.  In  which 
there  was  ore  mined  In  exc^  of  the  $100 
due  for  royalty  In  every  three  months;  and, 
w^hen  this  was  so,  BoUnson  and  Roseberry 
were  entitled  to  receive  the  total  amount  of 
royalty  for  such  quarter,  and  that  the  fail- 
ure to  pay  such  royalties  in  fell  operated  as 
a  forfeiture  of  the  lease.  Now,  notwith- 
standing the  ftncible  argument  of  counsel 
for  the  defendants  in  his  construction  of  this 
Jeas^  It  seems  that  this  conclusion  of  the 


trial  Justice  arises  by.  no  implication  what- 
ever, but  is  derived  from  the  plain  and  ex- 
press language  of  this  lease.  The  provision 
of  the  lease  Is  clear  that  these  royalties  (not 
the  yiOO)  must  be  paid  every  three  months 
after  sale  and  delivery  (not  at  the  end  of  the 
year,  but  every  three  months);  and  It  is 
equally  clear,  in  another  provision  of  the 
lease,  that  the  flOO  must  be  paid  quarterly 
(that  Is,  ¥400  In  quarterly  payments),  and 
only  deducted  In  each  year  when  the  royal- 
ties exceed  that  sum;  and  It  follows  neces- 
sarily that  the  whole  amount  of  the  royal- 
ties must  be  paid  within  three  months  after 
sale  and  deliveir.  deducting,  of  course,  the 
¥100  paid  quarterly.  Tbe  conclusion  reached 
by  the  trial  Justice  was,  upon  the  undisputed 
evidence,  that  there  were  quarters  when 
there  was  more  than  9100  due  and  payable 
as  royalties,  and,  as  there  were  never  more 
than  1100  paid  or  tendered  to  be  paid  at  the 
end  of  any  quarter,  the  failure  to  pay  su<di 
royalties  in  full  operated  as  a  forfeiture. 
Vbe  conclusion  reached  Is  that  this  direction 
to  the  Jury  was  in  accordance  with  the  ex- 
press provisions  of  tbe  lease.  That  the  pay- 
ment of  the  royalties  was  a  condition,  the 
nonperformance  of  which  defeated  the  leas^ 
was  not  disputed.  It  was  a  condition  subse- 
quent, but  its  nonperformance  had  all  the 
effect  of  defeating  the  estate  granted,  or 
rendering  the  agreement  null  and  void,  and 
as  if  It  had  never  existed.  Tayl.  LandL  & 
Ten.  S  271.  A  grant  with  a  proviso  to  pay 
a  certain  rent  by  a  certain  d^,  and,  unless 
done,  the  estate  thereby  granted  should  be 
void.  Is  a  condition,  and  upon  the  nonper- 
formance of  wlilcb  the  grantor  may  re-enter. 
4  Kent,  Comm.  H  lit  123.  There  Is  no  need 
of  an  express  clause  of  re-entry.  Tayl. 
l^andl.  ft  Ten.  f  291.  Actual  entry  la  no 
longer  necrasary;  the  right  to  re-enter  Is  all 
that  is  required.  Gomelius  v.  Ivlns,  20  N. 
J.  La.vr,  370;  Adams,  EIJ.  1 11,  note  1.  *'For 
the  avoiding  <^  a  lease  for  years,  such  pre* 
else  words  of  condltioa  are  not  so  strictly 
required  as  In  case  of  fteehold  and  Inher- 
itance." Co.  Utt  I  330.  "And  the  reason 
iB  that  a  lease  for  years  Is  but  a  contract, 
which  may  begin  by  words,  and  1^  words  be 
dissolved."  Id.  The  question  of  whether 
the  forfeiture  was  waived  by  Boseberry  or 
not  was,  tbe  trial  Justice,  submitted  to 
the  Jury,  and  upon  that  question  the  verdict 
of  the  Jury  was  made  to  depend.  The  court 
charged  the  Jury  that,  If  Eoseberry  had 
waived  the  forfeiture,  It  made  no  difference 
whether  Robinson  had  waived  the  forfeiture 
or  not;  the  verdict  must  pass  fbr  the  defend* 
ants.  The  Jury  were  Instructed  that  Robin- 
son had  not  waived  the  forfeiture,  because 
tbe  fact  was  undisputed  that  after  the  dis- 
covery of  the  forfeiture  by  reason  of  the 
nonpayment  of  the  royalties,  especially  after 
the  failure  In  payment  of  September  30, 
18U3,  Robinson  had  never  accepted  any  fur- 
ther payment,  but,  on  the  contrary,  when 
further  payments,  but  not  all  that  was  due. 
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bad  been  tendered  to  him  personally,  he  had 
refused  to  accept  them,  and  at  all  times 
after  tbe  forfeiture  occurred  Insisted  upon 
bis  rights  to  consider  the  lease  at  on  end. 
These  facts  were  undisputed,  and  the  learn- 
ed trial  Justice  was  correct  In  saying  that 
as  to  blm  no  waiver  of  the  forfeiture  existed. 

It  was  In  evidence  that  Boseberry  received 
two  small  payments  after  September  30, 
18U3.  One,  of  $16.67,  was  made  on  Decem- 
ber 30,  181^;  the  other,  for  110.07,  was  made 
on  March  20. 1804.  These  sums  represented 
the  one-sixth  part  of  the  quarterly  payments 
of  $100  each  due  on  those  days.  Tbe  trial 
court  charged  tbe  Jury  that.  If  he  had  knowl- 
edge of  the  forfeiture,  this  was  a  waiver  of 
nonperformance  of  the  condition  of  the  lease 
out  of  which  the  forfeiture  arose,  and  the 
verdict  would  be  for  the  defendants  against 
both  of  tbe  plaintiffs.  Whether  RobUison 
bad  waived  It  or  not  would  be  immaterial. 
He  would,  In  any  event,  be  bound  by  the 
waiver  of  Roseberry.  There  was  much  evi- 
dence In  tbe  case  upon  the  point  In  dispute 
whether  Iloseberry  had  any  knowledge 
whatever  that  any  greater  amount  was  due 
and  unpaid  In  excess  of  the  sums  that  be  re- 
ceived. Under  the  provisions  of  the  lease 
the  defendants  were  to  keep  the  account  of 
tbe  sales  and  deliveries.  Tbis  account  seems 
never  to  have  been  revealed  to  Boseberry, 
or  at  least  there  Is  much  dispute  of  evidence 
on  that  subject  No  question  arose  at  all 
but  that  much  larger  amounts  were  due  add 
unpaid.  Whether  he  bad  knowledge  of 
these  facts  out  of  which  tbe  forfeiture  arose 
was  a  much  controverted  question.  It  was 
a  question  of  fact,  proper  to  be  submitted 
to  the  Jury  for  their  determination.  If  he 
was  possessed  of  such  knowledge,  then  the 
verdict  was  to  be  for  the  defendants.  If 
be  had  no  such  knowledge,  then  the  Jury 
could  find  for  the  plaintiffs.  Or,  in  other 
words,  if  there  was  a  waiver  of  the  for- 
feiture by  Roseberry,  the  verdict  would  pass 
for  the  defendants  and  against  the  plaintiffs. 
Upon  questions  of  this  character  knowledge 
of  tbe  facts  out  of  which  the  forfeiture 
arises  is  essential  to  waiver.  Without  such 
knowledge,  a  waiver  cannot  be  said  to  be 
established  or  exist  Waiver  could  only  be 
found  upon  knowledge  that  the  condition  of 
tbe  lease  was  broken.  Tayl.  Landl.  &  Ten. 
S3  497-490.  The  forfeiture  must  be  known, 
as  one  of  the  essential  elements  of  waiver. 
Dendy  v.  NlchoU,  4  C.  B.  (N.  S.)  376;  OoUins 
V.  Hasbrouck,  56  N.  Y.  157-164;  Murray  v. 
Hawley,  Id.  337;  Conger  v.  Duryea,  00  N. 
Y.  504;  Croft  V.  Lumley,  4  El.  &  Bl.  608. 
Waiver  Is,  where  one  In  possession  of  any 
right,  whether  conferred  by  law  or  by  con- 
tract, with  knowledge  of  the  material  facta, 
does,  or  forbears  doing,  something  Inconsist- 
ent with  the  right  or  of  his  Intention  to  rely 
upon  It,  thereupon  be  is  said  to  have  waived 
It  and  he  Is  precluded  from  claiming  any- 
thing by  reason  of  it  afterwards.  Blsb.  Cont. 
(Ed.  1887)  i  702.   It  must  be  made  wltb 


knowledge  and  Intent  to  waive.  Bennecke 
T.  losnrance  Co.,  105  U.  S.  357.  Tbe  ques- 
tion here  being  one  of  knowledge  and  Intent, 
and  the  evld^ce  being  much  disputed,  and 
the  acts  upon  wblch  It  was  contended  It  was 
established  being  of  an  Inconclusive  nature. 
It  was  a  question  for  the  Jury.  O'Key  t. 
Insurance  Co.,  20  Mo.  App.  Ill;  FItcb  t. 
Iron  Works.  20  Conn.  01;  Fox  t.  Harding.  7 
Cush.  520;  Traynor  v.  Johnson,  1  Head,  51. 
The  cause  was  properly  submitted  to  the 
Jury,  and  the  verdict  was,  upon  this,  the  vital 
question  of  the  case,  one  supported  by  the 
evidence.  The  rule  to  show  cause  must  be 
discharged,  with  coats. 


(n  N.  J.  L.  i»> 

STATE  (MORRIS  CANAL  &  BANKING  CO., 
Prosecutor)  v.  BOARD  OF  CHOSEN 
FREEHOLDERS  OF  HUDSON  COUN- 
TT. 

(Supreme  Court  of  New  Jersey.   Nov.  8,  1S07.> 
Canals— B.E0DLATIOM. 
The  regulatkin  of  the  Morris  Canal  Com- 
pany, adopted  April  7,  1873.  "that  every  bridge 
rebuilt  and  every  new  bridge,  whether  buUt 
by  the  company  or  by  any  other  authority,  over 
its  canal,  should  leave  a  clear  aiiace  of  ten 
feet  above  high-water  mark  of  the  caual  under 
the  lowest  part  of  the  bridge,"  Is  binding  on 
pubUc  authorities,  when  the  circumstances  of 
tbe  particular  cade  do  not  render  its  ealoret' 
meat  uDreasooable. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  the  Morris  Canal  &  Banking  Company, 
against  the  board  of  chosen  fre^old^  of 
Hudson  county,  to  review  a  resolution  of  de- 
fendant authorising  the  construction  of  a 
bridge  over  a  waterway  of  the  prosecutv. 
Resolution  set  aside. 

Argued  June  term.  1807,  before  LUDLOW, 
COLLINS,  and  DIXON,  JJ. 

0.  L.  Gorbin,  fw  prosecutor.  John  Oriffen, 
for  defmdant 

DIXON,  J.  Tbe  question  tta  decision  Is 
this  case  Is  whether  the  Morris  Canal  &  Bonk- 
ing Compai^  has  a  right  to  bulst  that  a  pub^ 
Uc  bridge  to  be  bnlH  over  Its  canal  In  Pacific 
avenue,  Jersey  City  (a  street  laid  out  since  tbe 
canal  was  constructed),  shall  leave  a  clear 
space  of  10  feet  above  hl^-water  mai^  of  the 
canal  under  the  lowest  part  of  the  bridge. 
By  tbe  charter  of  tbe  company  passed  Decem- 
ber 31, 1824.  and  a  supplemrat  thereto  passed 
January  26, 1828,  the  company  was  authorized 
to  construct  a  canal  connecting  the  waters  of 
the  Delaware  river,  near  Eoston,  with  tbe 
waters  ot  the  Hudson,  at  or  near  Jersey  City, 
and  "to  adopt  establish  and  carry  Into  execu- 
tion such  by-laws,  ordinances  and  regulations 
as  shall  by  Its  president  and  directors  be  Ju^- 
ed  necessary  or  convenient  for  the  said  corpo- 
ration in  respect  to  its  canal:  •  •  •  provid- 
ed the  some  be  not  contrary  to  the  constitu- 
tion or  laws  of  tbe  United  States  or  of  tbe 
state  of  New  Jersey."    On  April  7,  1873,  the- 
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company  adopted  a  resolution  that  every 
bridge  rebuilt,  and  every  new  bridge,  whether 
boUt  by  the  company  or  by  any  other  author- 
ity over  the  canal,  should  be  ot  the  hel^t 
above  stated.  This  regulation  seems  to  us  to 
be  within  the  power  delegated  by  the  charter. 
Bvidently,  Immorable  bridges  across  the  canal 
zulght  be  placed  so  near  the  surface  of  the 
water  as  to  destroy  the  utility.  the  canal; 
and  the  legislature  tiierefore  intended  to  give 
to  the  c(»poration  the  right  to  prescribe  their 
deration,  pcoTlded  the  rule  adopted  did  not 
contxavene  the  law  of  the  land,  and  was  not 
unreasonable.  It  is  not  susKeBted  that  any 
law  ia  violated  by  the  rule  above  mentioned, 
and  we  find  nothing  to  Indicate  that  its  en- 
f<n«ement  in  tbe  present  bistance  would  be 
unreasonable.  Tbe  enc^eer  en^»Ioyed  by  the 
defendant  to  prepare  idans  and  sipeclflcatioDs 
for  the  proposed  bridge  testifies  that  a  innper 
bridge  and  propn:  approaches,  giving  the  com- 
pany the  clearance  specified,  can  easily  be 
constructed,  tbe  only  trouble  beli%  the  raising 
(A  the  grade  of  the  street.  The  trouble  in 
raising  the  grade  of  tbe  street,  which  the  en- 
gineer had  In  mind,  and  which  has  been  u^ed 
In  argument  before  us.  Is  that  the  grade  is 
fixed  by  the  authorities  of  Jersey  CHy,  who 
may  not  consent  to  change  IL  But  the  de- 
fendants, empowered  by  law  to  build  Um 
bridge  are  likewise  enpowered  to  constmct 
tbe  necessary  approaches  (Board  of  Freehold- 
ers V.  Strader,  18  N.  J.  Law,  108).  and  can 
therefore,  without  the  city's  c(msen^  alter  the 
actual  grade  sufficiently  to  render  access  to 
tbe  bridge  safe  and  convenient  The  resolu- 
tion of  tbe  defendants  to  erect  a  bridge  below 
tbe  prescribed  height  Is  Illegal,  and  must  be 
set  aside,  with  costs. 


«1  N.  J.  U  Ul) 

STATE  T.  BARB  et  al. 
(Snpreme  Court  of  New  Jersey.  Nov.  8,  1807.) 
Ehbezzlehekt  Br  Ehplotc— Isdiothent. 

1.  An  Indictment  charging  the  embezKlement 
of  "certain  moaen,  tD  wit,  the  sum  of  three 
thonsand  dollars,"  sofflciently  shows  the  value 
of  ttie  moDCf . 

2.  Under  section  57  of  the  criminal  procedure 
net,  an  indictment  charging  the  embeszlement  of 
"certain  moo^s,  to  wit,  the  sum  of  three  thou- 
sand  dollars,"  ■ufBclHitlr  spedfies  the  money  em- 
bexzied, 

3.  In  section  161  of  the  crimes  act,  the  terms 
"«Dploy6  or  agent  of  any  individual,"  on  the 
one  band,  and  '"employer,"  on  the  other,  are 
correlative;  eo  that,  when  tbe  employes  or 
agents  of  an  Individual  embezzle  hfa  moner, 
they  embeaile  ttie  mon^  of  their  envloyer,  wttb* 
in  tbe  inteadment  of  the  law. 

(SjllabuB  by  the  Coart.) 

Henry  J.  Barr  and  others  were  indicted  tor 
embezzlement   Motion  to  quaab  Indictment 

Overruled. 

AiKued  June  term,  1897,  before  LDDLOW, 
COLLINS,  and  DIXON,  JJ. 

Alan  H.  Strong,  for  the  motion.  John  S. 
Voorhees,  opposed. 

38A.-52 


DIXON,  J.  The  first  count  of  this  Indict- 
ment charges  that  the  defendants,  being  tbe 
agents  of  Frank  <M.  Oliver,  did  take  and  re- 
ceive certain  moneys,  to  wit,  the  sum  of  $3,- 
000.  belon^ng  to  said  Oliver,  with  Intent  to 
defraud  said  Oliver  thereof,  and  willfully, 
fraudulently,  and  unlawfully  did  retain  and 
appropriate  to  thcdr  own  use  the  said  moneys, 
to  wit  the  said  sum  of  98,000,  knowing  the 
same  to  belong  to  said  Oliver,  with  intent  to 
defraud  said  Oliver.  Tbe  objectioifo  urged 
against  this  count  are  (1)  that  It  does  not 
show  the  kind  or  value  of  the  moneys  referred 
to;  (2)  that  It  does  not  aver  that  Oliver,  to 
whom  the  money  b^ons^  was  the  master 
or  emi^oyer  of  the  defradants. 

In  support  of  the  first  objection.  Stephens  v. 
State.  SS  N.  J.  Law,  245,  21  Atl.  1038,  Is  cited. 
Wbat  was  tliere  said  on  this  point  was  mere 
obiter  dictum,  and  was  Intended  only  to  call 
attention  to  the  doctrine  K^vloudy  enunci- 
ated In  State  V.  SUmson,  24  N.  J.  Law,  9.  On 
referring  to  State  v.  Stlmson  It  will  be  per- 
ceived that  these  rules  wne  there  recognized: 
(1)  Where  the  larceny,  embesdement,  or  crim- 
inal ctmverdon  of  any  article,  wbether  coin 
or  security  or  chattel.  Is  charged,  the  article 
should  be  described  with  reasonable  certain- 
ty. (2)  The  value  of  the  article  should  be  stat- 
ic, unless  tt  be  a  coin  of  the  government.  In 
which  case,  tbe  value  being  esteUIshed  by 
law,  the  courts  wlU  teke  notice  of  the  value. 
(3)  a%e  term  "dollar"  Is  an  eipresslon  of 
value,  as  well  as  the  name  of  a  coin;  and 
hence  the  vrord  "dollars"  Is  uncertain  u  a  de- 
scription, since  It  may  be  used  to  denote  a 
number  of  cents  or  dimra  as  well  as  of  dol- 
lars proper,  but  Is  certain  as  an  expression  of 
value.  From  this  it  seems  to  f<dlow  that  the 
present  Indictment,  In  charging  an  appropria- 
tion of  certain  moneys,  to  vrlt,  the  sum  of 
98,000,  pnq;>erly  alleged  the  value  of  the  mon- 
eys, since  the  court  must  Judicially  notice  that 
^,000  In  money,  no  matter  of  what  coins, 
have  the  value  of  98,000.  In  conddering  the 
sufficiency  of  the  description  of  the  articles 
embezzled,  vre  are  rcAIeVed  by  section  57 
tbe  criminal  procedure  act,  which  declares 
"that,  for  preventing  difficulties  In  the  prose- 
cution of  offenders  In  any  cue  of  ^bezde- 
ment  *  •  •  where  the  offense  shall  relate 
to  any  money,  *  *  *  It  shall  be  sufficient 
to  allege  the  embezzlement'  or  fraudulent  ap> 
plication  or  disposition,  to  be  of  money,  with- 
out specifying  any  parUcnlar  coin."  ^Is  en- 
actment was  not  In  existence  when  State  v. 
Stlmson  was  decided,  and  was  not  adverted  to 
In  Stephens  r.  8tat&  Under  It,  the  allegation 
In  this  Indictment  is  sufficient 

On  the  second  objection,  that  the  count  does 
not  allege  the  money  to  have  been  the  money 
of  the  master  or  employer  of  the  dtfendants, 
the  position  of  counsel  aroears  to  be  that  al< 
leging  the  defendante  to  be  the  agents  of 
Oliver  Is  not  equivalent  to  an  allegation  that 
Oliver  was  the  master  or  employer  of  the  de- 
fendants. We  think  otherwise.  We  under' 
atand  the  terms  of  tbe  statute^  "on^oyfi  or 
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agent  of  any  IndlTMual,"  on  the  one  hand, 
and  "employer,"  on  the  otb«r,  to  be  corrda- 
tire;  so  tiiat,  whea  the  agents  of  an  Individ- 
ual embezzle  blB  mon^,  they  embezzle  the 
money  of  th^r  employer,  within  the  intend- 
ment of  the  law. 

In  our  Judgment,  the  first  count  Is  good. 
This  lenders  It  unnecessary  to  decide  on  this 
motion  as  to  the  validity  of  the  second  count 
But  we  may  suggest  tiiat  while  It  is  dearly 
bad  as  a.  charge  of  conspiracy,  for  want  of  an 
averment  of  some  act  done  "In  execution  of 
the  agreement  to  eCFect  the  object  thereof," 
it  may  perhaps  be  sustained  as  an  Indictment 
for  obtaining  a  valuable  thing  by  false  pre- 
tenses; section  Bl  of  the  criminal  procedure 
act  helping  out  the  defective  statement  of  the 
Ingredients  of  the  offense  as  they  are  set 
forth  In  section  171  of  the  crimes  act  The 
motion  to  quash  is  denied.  Let  ttie  Indictment 
be  salt  to  the  Middlesex  sessions  for  triaL 


(8L  N.  J.  U  114) 

8TATB  V.  HUDSON  CWUNTT  BLBCTBIO 
CO. 

(Sivreme  Court  of  New  Jersey.  Nov.  8,  1807.) 

BVIDSNCI  — JODIOIAL  NonCB  — Fn.18  or  ClBTlO- 
BARI  BiTIT. 

ProceediDgB  to  punish  a  party  for  dieobe- 
dience  of  the  stay  implied  in  a  writ  of  certiorari 
do  not  form  part  of  the  certiorari  suit,  ao  as 
to  authorize  ttie  court  In  thoae  proceedings  to 
take  notice  of  the  flies  in  the  certiorari  suit  with- 
out their  being  put  in  evidence  in  the  contempt 
proceedmgB. 
(Syllabus  by  the  Court.) 

Proceedings  by  the  state  against  the  Hud- 
son Coupty  Blectrlc  Company.  Heard  on 
rule  to  show  cause  why  defendant  should 
not  be  punished  for  contempt,  in  disobeying 
a  stay  implied  In  a  writ  of  certiorari  which 
brought  up  for  review  an  order  of  the  may- 
or and  council  of  the  city  of  Bayonne.  Rule 
discharged. 

Argued  June  term,  1897.  before  LDDLOW, 
COLLINS,  and  DIXON,  JJ. 

Mr.  Van  Busklrh,  for  the  Stata  T.  N.  Mc- 
Oarter,  Jr.*  for  defendant. 

DIXON,  J.  This  matter  comes  before  na 
on  proofs  taken  under  a  rule  requiring  the 
Hudson  County  Electric  Company  to  show 
cause  why  it  should  not  be  punished  for  con- 
t^pt  In  disobeying  the  stay  Implied  hi  A 
writ  of  certiorari  which  brought  up  tor  re* 
view  an  ordinance  of  the  mayor  and  council 
of  the  dty  of  Bayonne.  Among  the  proofs 
submitted  we  find  neither  the  ordinance  nor 
the  wri^  and  without  them  it  Is  Impossible 
to  determine  whether  the  acts  done  were  in 
violation  of  the  stay  or  not  This  omission 
probaUy  results  f^m  an  assumption  by 
counsel  prosecuting  the  rule  that  the  pres- 
ent proceeding  Is  part  of  original  suit, 
and  that,  therefore,  the  court  wonld  take  ju- 
dicial notice  of  the  flies  In  that  suit  with- 
out th^  being  formally  put  in  evidence 
her«.  But  such  an  assumption  la  emueoua. 


If  the  object  ol  this  ivoceeding  had  been  to 
further  the  orderiy  progress  of  the  original 
suit  or  to  obtain  iwlvate  rdl^  In  the  es* 
ecutlon  of  some  order  therein  made,  prece- 
deats  might  be  dted  for  considering  this 
proceeding  as  a  part  of  that  cause.  Buck  v. 
Buck,  60  IlL  105;  Andrew  v.  Andrew  (Vt) 
20  Atl  817.  But  when  the  purpose  I^  as  In 
the  present  case,  merely  to  punish  a  party 
for  an  allied  disregard  of  the  authority  of 
the  court  the  proceedhig  Is  quasi  criminal, 
ai^  entirely  distinct  ftom  the  suit  out  of 
which  It  sprang.  Magennls  v.  Parkbunrt,  4 
N.  J.  Eq.  433;  New  Orleans  v.  Steamship  Co., 
20  WalL  887;  McDermott  v.  Clary,  107  Mass. 
SOI;  In  re  Dlssosway,  91  N.  T.  23S;  Stafford 
V.  Brown,  4  Paige,  860;  Lester  v.  Pe<^e 
cm.  Sup.)  87  N.  BL  1004;  4  Stac.  PL  ft  Prac. 
771.  For  lack  nt  evidence,  therefore, 
rule  to  show  cause  must  be  dlachacged.  No 
costs  are  allowed. 

(61  N.  J.  IM) 

STATE  ex  rel,  EOWB  v.  BOARD  OF  CHO- 
SEN FREEHOLDERS  OF  HUD- 
SON COUNTY. 
(Supreme  Court  of  New  Jersey.    Not.  8;  1897.) 
DxsoBi.BeKD  Union  Boldibrs  —  Rsuotu.  vbom 
Officb. 

A  reaolotion  of  a  board  of  chosen  free- 
holders appointing:  a  lawyer  as  "attorney  to  the 
tward"  does  not  place  him  in  "an  office  or  po- 
Bition"  which  la  within  the  protection  of  the 
veteran  acts. 
(Syllabua  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Norman  L.  Rowe,  for  a  writ  of  mandamus 
compelling  the  t>oard  of  chosen  freeholders 
of  Hudson  county  to  restore  the  relator  to  his 
position  as  attorney  to  the  respondent  Order 
discharged. 

Ar^ed  June  term,  1897,  before  LUDLOW, 
COLLINS,  and  DIXON,  JJ. 

Sobn  A.  Dennln,  for  relator.  John  Oriften. 
tor  respondent 

DIXON,  J.  On  August  1, 1886,  the  board  of 
chosen  freeholders  ot  Hudson  county,  hy  reso- 
lution, appointed  Mr.  Bowe  (a  member  of  the 
bar  of  this  state)  as  'Attorney  to  ttie  board," 
without  defining  the  term,  bis  comjtensation 
to  be  at  the  rate  of  10,800  jfa  9y*^\mi.  The 
subsequent  board  having  removed  him.  he.- 
belng  an  honorably  discharged  Union  soldier, 
(Oalms  the  ^tecttmi  of  tiie  veteran  act  at 
March  14, 1896  (3  Qen.  St  p.  3702).  But  this 
statnte  applies  only  to  offices,  and  positions 
which  are  enalo^His  to  offices  In  the  perma- 
nence of  the  duties  which  pertain  to  them. 
Lewis  T.  Jersey  Oily,  61  N.  J.  Law,  240,  17 
AtL  112;  Stewart  v.  County  Freeholders  (N.  J. 
Sup.;  Nov.  Term,  1887)  38  Aa  ^  There  U 
no  law  creating  oc  recoi^iialng  such  an  office 
as  attorney  to  the  board  of  chosen  freeholders, 
anr!  we  think  the  whole  force  <tf  this  resolu- 
tion was  to  employ  Mr.  Bowe  as  attorney  of 
that  particular  board,  so  that,  when  the  board 
ei3>lred  by  limitaUm  ot  the  law,  his  emidoy- 
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ment  aa  Its  attorn^  necesaarHy  came  to  an 
end.  His  dntiea,  not  being  otherwise  defined, 
were  only  temporary  In  their  nature,  and 
therefore  his  post  was  not  within  the  scope 
of  the  veteran  acta.  The  rule  for  mandamus 
must  be  discharged. 


(61  N.  J.  L.  127) 

MAYOR,  ETC.,  OF  CITY  OF  BATONNH  T. 

MORRIS  et  al. 
(Supreme  Court  of  New  Jersey.   Not.  8,  1887.) 

MOHIOIPAL  COBFORATIOHS— SlWIB  ASSUSMBHTS— 

RlOBTS  or  PROPERTT  OWSKHS. 

1.  Wheie  a  new  sewer  becomes  necessary  to 
famish  a  proper  ontJet  for  an  existing  sewer, 
land  assessed  for  the  old  sewer  may  be  fur- 
ther assessed  for  the  new  one;  and  if,  in  levy- 
iner  sndi  further  assessment,  the  assessors  re- 
gard both  sewers  is  a  unit,  estimate  the  ralue 
of  the  benefit  afforded  by  this  unit,  make  due 
allowance  for  what  had  been  charged  for  the 
old  sewer  In  excess  of  the  benefit  derived  from 
it,  and  levy  only  the  residue,  do  injustice  will 
be  done. 

2.  Where  property  owners  assessed  ft>r  a  pub- 
lic improrement  in  a  city  have  paid  the  assess- 
ment, and  afterwards  it  has  been  set  aside,  the 
city  cannot  levy  upon  them  another  assessment 
for  ttie  same  impzorement  oatU  it  baa  refunded 
the  money  paid. 

(Syllabus  by  the  Court) 

Proceeding  by  the  mayor  and  coqucII  of  the 
cfty  of  Bayonne  to  assess  twneflts  resulting 
from  the  construction  of  a  sewer.  Heard  on 
motion  to  confirm  report  of  commlssloiierB  ap- 
pointed to  make  the  assesament,  whlcb  was 
reeisted  WtDlam  U  Mnris  and  otbera. 
Assessment  confirmed. 

Argued  June  term,  1S97,  before  LITDLOW, 
CJOLUNS,  and  DIXON,  JJ. 

T.  F.  Noonan,  Jr.,  and  Allen  Benny,  for  dty 
of  Bayonne.  De  Witt  Van  Busklrk,  for  Con- 
rad Miller  and  others.  G.  P.  Smith,  tor  exec- 
utor of  William  H.  Gunther. 

'  DIXON,  J.  At  the  February  term,  1800, 
commissioners  were  appointed  by  this  court 
to  make  an  assessment  for  benefits  resulting 
from  the  construction  of  a  sewer  from  Cot- 
tage street,  through  Fifth  street  and  Ingram 
avenue,  to  the  Kill  Von  Kull,  In  the  city  of 
Bayonne,  In  lieu  of  a  former  assessment 
which  the  court  had  set  aside.  The  commis- 
sioners having  presented  their  assessment  to 
the  court,  the  city,  on  due  notice  to  all  par- 
ties'Interested,  now  moves  that  the  same  be 
confirmed.  Several  years  ago,  a  sewer  known 
as  the  "Cottage  and  Fifth  Street  Sewer"  was 
constructed,  which  emptied  its  sewage  Into 
a  tidal  creek  opening  in  the  Ktlls.  For  this 
an  assessment  was  levied  by  the  city  upon  the 
property  drained.  After  a  while  the  dis- 
charge from  the  sewer  created  a  nuisance 
around  Its  outlet,  and  the  court  of  chancery, 
on  bin  filed  by  an  owner  of  land  In  the  neigh- 
borhood, enjoined  the  dty  from  permitting 
the  discharge  to  continue.  In  consequence 
of  this,  it  became  necessary  to  extend  the 
sewer,  and  the  present  sewer  was  accordingly 
bnllt,  to  carry  the  sewage  directly  Into  the 


EUla.  In  determining  the  benefits  derived 
from  this  new  sewer,  therefore,  two  distinct 
conditions  had  to  be  borne  In  mind,— the  prop- 
erty drained  Into  the  old  sewer,  which  had 
been  rendered  almost  useless  by  reason  of  the 
Injunction  of  the  court  of  chancery,  and  was 
now  restored  to  efficiency  by  the  new  sewer; 
and  the  property  not  drained  Into  the  old 
sewer,  but  for  which  drainage  was  provided 
by  the  new  one.  The  commissioners  whose 
assessment  is  before  us  seem  to  bare  dealt 
with  these  two  conditions  equitably.  So  far 
as  we  have  been  able  to  discover  the  prlnd- 
ple  of  their  assessment.  It  Is  that,  with  re- 
gard to  the  first  class  of  property,  the  old  and 
the  new  sewers  should  be  deemed  a  unit,  the 
value  of  the  benefit  afforded  by  this  unit 
should  be  estimated,  and  then,  after  making 
due  allowance  for  what  bad  been  charged 
upon  the  property  for  the  old  sewer  in  excess 
of  the  benefit  received  from  It,  the  residue 
should  be  levied  In  the  present  assessment 
With  regard  to  tiie  second  dass  of  property, 
they  considered  simply  th%  value  of  efficient 
sewerage  now  furnished,  and  assessed  that 
value.  We  caanot  suggest  any  fairer  principle. 

On  behalf  of  one  of  the  parties  objecting  to 
the  assessment,  it  Is  claimed  that,  because  the 
new  sewer  had  to  be  large  enough  to  carry  off 
the  output  of  the  old  sewer,  his  property  has 
been  charged  much  In  excess  of  the  reasona- 
ble cost  of  constructing  a  sewer  which  would 
have  been  adequate  for  bis  neighborhood.  On 
examining  the  evidence,  we  think  this  claim 
Is  not  sustained.  The  assessment  Is  far  be- 
low the  cost  of  the  sewer,  and,  of  the  two 
engineers  testifying  as  to  the  probable  cost 
of  a  sewer  sufficient  for  that  neighborhood 
only,  one  figures  out  a  cost  equal  to  the  pres- 
ent assessment  The  assessment  should  be 
confirmed.  It  appears  that  some  of  the  prop- 
erty owners  paid  the  former  assessment 
against  them  before  It  was  set  aside,  and  that 
the  city  has  not  refunded  the  money,  nor 
have  the  owners  demanded  It  We  think  sucb 
payment  satisfied  the  clahu  which  the  city 
could  lavrfully  make  upon  that  property  for 
this  Improvement  bo  long  as  the  <Aty  retain- 
ed the  money,  and  that  a  further  incumbrance 
should  not  now  be  sanctioned.  It  Is  there- 
fore ordered  that  the  present  assessment 
against  the  lands  so  discharged  shall  be  mark- 
ed satisfied  and  canceled  upon  the  record  be- 
fore the  assessment  Is  transmitted  to  the  city 
for  collection. 

(A  N.  J.  U  n) 
A8TOR  T.  HELLER,  Sheriff. 
(Supreme  Court  of  New  Jen^.   Nov.  8,  1897.) 

ACTIOK  VOR  VaMB  RBTtJBH  OT  BUMHOKS— Sum* 

oiBKcr  or  Dbouration. 
1.  The  sheriff  returned  a  snmmoiu  duly  serv- 
ed personally  on  the  defendant  The  declaration 
in  the  first  count  alleges  such  return,  that  there- 
upon the  plaintiff  entered  judgment  In  tiie  suit, 
and  (hat  the  return  of  the  sheriff  was  a  false 
return.  The  second  count  Is  like  the  first  except 
that  it  Is  alleged  that  the  sheriff,  although  he  re- 
turned the  summons  served*  failed  and  neglect- 
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ed  to  make  any  setrice  thereof  upon  tbe  de- 
fendant, and  that  defendant  did  not  appear  to 
the  snit  The  flrrt  count  is  faulty.  The  serv- 
ice may  hare  been  false  in  the  respect  that  It 
was  not  a  personal  service,  yet  a  legal  serrice 
which  voold  support  the  Judgment,  ao  that  no 
damage  resnlted. 

2.  The  allegation  in  the  wcond  count,  that  no 
aenrice  was  made,  shows  a  legal  cause  of  ac- 
tion. 

3.  The  demurrer  being  general  to  both  counta, 
it  must  be  overruled. 

(Syllabns  6y  the  Court.) 

Action  by  WUliam  Aator  against  WllUam 
Heller,  sheriff  of  Hudson  coun^.  Heard  on 
demurrer  to  tbe  declaration.  Demurrer 
OTerruled. 

Argued  Jane  term,  1807,  before  the  CHIEF 
JUSTLCB,  and  DBPUB,  VAN  SYCKEL. 
and  GUMHEBE,  JJ. 

Bentley  (k  Gedney,  for  plaintlfl.  McDer- 
mott  ft  Fisk,  for  defendant 


VAN  SYCKEL,  J.  The  first  count  of  the 
declaration  sets  out  that  a  writ  of  summons 
In  tort  was  Issued  out  of  the  supreme  court 
of  this  state  at  the  suit  of  William  A.  Astor. 
the  plaintiff,  against  Herman  Brede,  and  de- 
livered to  the  defendant,  Heller,  ^erlff  of 
the  county  of  Hudson,  for  service;  that  the 
sheriff  deputized  one  Peter  Wedln  to  s^e 
It,  and  that  the  said  sommons  was  return- 
ed by  said  sheriff,  by  his  special  depu- 
ty, "Served  personally  Nov.  14, 1806,  on  Hert 
man  Brede  personally,  by  reading  the  same 
to  him,  and  giving  to  him  a  copy  thereof;" 
that  the  said  Peter  Wedln  returned  with  the 
said  summons  an  afiidavlt  made  by  him  that 
he  served  said  Brede  on  the  14th  day  of  No- 
vember, 1806,  with  a  true  copy  of  the  sum- 
mons and  declaration  in  the  cause;  that 
such  further  proceedings  were  taken  In  the 
cause  that  final  Judgment  In  favor  of  said 
Astor  and  against  said  Brede  was  entered  on 
the  4th  of  February,  1807;  that  the  said 
sheriff  made  a  false  return  to  the  said  writ 
of  summons,  and  that  by  reason  thereof  the 
said  Brede  did  not  appear  In  the  supreme 
court  to  answer  to  the  said  writ,  by  means 
whereof  the  said  Astor  was  greatly  injured. 
This  count  In  the  declaration  shows  no  legal 
cause  of  action.  It  does  not  aver  In  what 
respect  the  return  was  false,  or  Injurious  to 
Astor.  The  return  may  have  been  false  in 
stating  that  the  summons  was  served  per- 
sonally, and  yet  it  may  have  been  a  legal 
service,  and  the  judgment  obtained  thereuj)- 
on  may  in  all  respects  be  valid  and  blndinz. 
This  count,  therefore,  alleges  no  actionable 
wrong  or  failure  on  the  part  of  the  sheriff 
to  perform  his  duty.  The  second  count  con- 
tains the  like  averments,  except  that  it  al- 
leges that  the  sheriff  wholly  failed  and  neg- 
lected to  serve  the  summons.  The  Judgment, 
therefore,  which  Astor  obtained  against 
Brede  upon  the  supposition  that  the  sum- 
mons had  been  served.  Is  without  force  or 
Talldtty.  In  this  count  the  averments  are 
sufUcient  to  charge  the  sheriff  with  action- 


able negligence  by  which  Astor  has  been  In- 
jured. The  demurrer  Is  general  to  both 
counts  of  the  declaration,  and  therefore,  one 
connt  being  good,  the  demurrer  must  be 
overruled,  with  costs. 


m  N.  J.  U  71) 
PHILADELPHIA  ft  R.  a  00.  t.  STATE. 
(Supreme  Coort  of  New  Jener*   Nov.  8,  18070 
Railroad  Cbossiko— Siokals. 
A  railroad  company  can  be  required  to  give 
snch  signals  only  of  the  approach  of  traiu  as 
the  legislature  has  prescribed,  unlets  the  cross- 
ing has  some  pecnliarly  dangerooa  feature,  oc- 
casioned by  the  act  of  the  company  itsdC  In  con* 
structing  its  road  or  bnildinga. 
(Syllabus  by  the  Court) 

Error  to  court  of  general  qnarte  searionB, 
Mercer  county;  Woodruff,  Judge. 

The  PhiladeliAla  &  Beading  Banroad  Com- 
pany was  convicted  of  niaintidning  a  nui- 
sance, and  brings  error.  Bevened. 

Argued  February  tenn«  1806,  b^ore  the 
CHIEF  JUSTICE  and  DEPtJB,  VAN  SYCK- 
EL, and  GUMMEBE,  JJ. 

Samuel  H.  Grey,  for  plaintiff  In  error.  Bay- 
ard Stockton,  for  the  State, 

VAN  SYCKEL,  J.  The  indictment  In  this 
case  was  for  maintaining  a  nuisance  in  tne 
township  of  Ewing.  The  nuisance  complain- 
ed of  was  a  railroad  crossing  over  a  public 
highway,  which  was  alleged  to  be  more  than 
ordinarily  dangerous  to  the  public,  on  account 
of  the  surroundings  of  the  crossing  Itself,  and 
the  manner  in  which  the  defendant  company 
operated  Its  trains.  The  company  was  con- 
victed in  the  Mercer  quartw  sessions,  where- 
upon the  case  was  brought  by  writ  of  error 
Into  this  court  for  review. 

On  the  trial  below  the  defendant  requested 
the  court  among  other  things,  to  charge  the 
Jury  as  follows:  "That  as  matter  of  law  the 
defendant  in  tue  use  of  Its  railroad,  was  only 
called  upon  to  give  such  signals  of  the  ap- 
proach of  trains  as  the  legislature  had  pre- 
scribed, unless  the  crossing  in  question  Iiad 
some  peculiarly  dangerous  feature,  occasioned 
by  the  act  of  the  company  Itself  In  construct- 
ing its  road  or  buildings."  In  Railroad  Co. 
r.  Matthews,  S6  N.  J.  Law,  531,  CSiief  Justice 
Beasley  delivered  the  opinion  of  the  court  ot 
errors  and  ai^eals  upon  this  subject  In  these 
words:  "They  [railroad  companies]  are  not 
called  on  to  keep  flagmen,  under  ordinary  dr- 
ctunstances,  at  crossroads,  nw  to  give  any 
other  notice  of  the  approach  of  their  trains 
than  those  eignala  that  are  prescribed  by  stat- 
ute. If  greater  BafCgaards  are  requisite  for 
the  safety  of  the  community,  and  those  public 
agents  are  to  be  put  under  greater  restrlctiona 
in  the  exercise  of  their  franchises,  snch  con- 
trivances must  proceed  from  the  legislature, 
and  not  from  the  judicial  power.  But  while 
I  thus  say  that  these  additional  burthens  can- 
not be  Imposed  by  the  courts  upon  these  com- 
panies, I  also  say  at  the  same  time^  and  with 
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quite  as  mncb  emphasla,  that  tbe  oompanles 
may,  tbett  own  conduct,  impose  such  bur- 
thens on  tbemselves.  If  one  of  them  chooses  to 
build  Its  track  In  such  a  mode  as  to  nnneces- 
sarllj  make  the  use  of  a  pnbUc  road  which  It 
crosses  greatly  dangerous,  I  think  sach  com- 
pany by  Its  own  action  must  be  held  to  hare 
assumed  the  obligation  of  eompensatlng  tbe 
public  for  the  Increased  danger  by  the  use  of 
additional  safeguards.  The  reasonable  and 
taidlspensable  Implication  la  that  the  railway 
Is  to  be  conatmcted  so  as  not  unnecessarily  to 
Interfere  with  the  safe  use  Ot  the  public  ways; 
and  if  a  railroad,  for  Its  own  convenience, 
curves  Its  tradu  as  It  leaves  a  deep  cut,  with- 
in a  few  feet  of  a  bls^way,  and  also  sees  lit 
to  put  up  buildings  close  along  such  track,  and 
by  these  means,  or  ^ther  of  them,  heighten- 
ing the  danger  In  the  use  of  such  highway,  It 
■eems  to  me  very  clear  that  such  company 
must  be  held  to  have  taken  ui>on  Itself  the 
duty  of  averting  such  danger  1^  the  employ- 
ment of  every  reasonable  precaution  within 
Its  power.  On  such  occasions  as  this,  or 
whenever  tbe  situation  Is  embraced  within 
the  principle  stated,  the  presence  of  a  flagman, 
or  some  equivalent  safeguard,  can  be  demand- 
ed of  the  company.  The  rule  la,  as  I  nnder- 
stand  It,  that  when  the  company  has  created 
extra  danger  It  is  bound  to  use  extra  precau- 
tions." In  Railroad  Co.  v.  Randel.  47  X.  J. 
Law,  145,  tbe  court  of  errors  and  appeals 
unanimously  reaffirmed  the  rule  **that,  where 
a  railroad  company  has  created  extra  dan- 
i^ere,  It  is  bound  to  use  extra  precautions." 
This  subject  was  again  submitted  for  review 
to  the  court  of  errors  and  appeals  In  tbe  case 
of  Railroad  Co.  v.  Leaman,  reported  In  64  N. 
J.  Law,  202,  28  Atl.  681.  Mr.  Justice  Reed.  In 
delivering  the  opinion  of  the  court,  said: 
"Questions  touching  the  duty  of  extra  statn- 
toiy  care  have  arisen  In  cases  where  a  cross- 
ing has  been  accused  at  possessing  unusual 
features  of  danger.  In  such  cases  It  has 
been  hdd  that  tbe  company  is  under  a  duty 
to  maintain  flagmen  or  gates  at  the  crossing. 
But  this  duty  only  arises  when  this  peculiarly 
dangerous  feature  Is  In  consequence  of  the 
acts  of  the  company  itself  In  constmcting  its 
road  or  building."  In  support  of  this  declara- 
tion he  quotes  the  language  need  by  tbe  court 
In  the  .previous  ease  of  Railroad  Co.  v.  Matth- 
ews. In  the  recent  case  of  Hackett  t.  Ball- 
road  Co.,  68  N.  J.  Law,  4.  82  Atl.  266,  the  su- 
preme court  held  the  mle  to  t)e  entirely  set- 
tled by  the  cases  before  referred  to.  We  ex- 
preaa  no  opinion  as  to  whether  this  rule  of 
law  should  be  modified  in  any  res[>ect,  or  aa 
to  whether  It  baa  bera  stated  more  broadly 
ttian  the  facts  of  the  cases  cited  required.  We 
are  bomid  by  previous  adjudications,  from 
wUch  then  can  be  a  departure  only  through 
a  review  In  the  conrt  of  errors  and  appeals, 
or  legislative  action.  In  this  court  the 
mle  must  be  strictly  adhered  to  and  applied 
In  reviewing  the  case  In  hand.  In  charging 
the  Juiy  on  the  trial  b^w  upon  the  request 
made  by  tbe  defendant  company  as  hereinbe- 


fore set  forth,  the  conrt  nsed  tbe  following 
language:  "That  la  true,  gentlemen,  with  this 
qualiflcatton:  or  unless  the  raUroad  had  select- 
ed as  a  point  of  crossing  the  highway  which 
In  Itself  was  highly  dangerous.  In  other 
words,  If  a  railroad  company.  In  exercising  Its 
light  nnd»  the  cbart«  of  the  state  to  a^ect 
a  pince  to  cross  the  highway  which  was  man^ 
festiy  without  any  dangerous,  or  specially 
dangerous,  conditions  or  drcmnstancea  attend- 
ing It,  the  company  would  not  be  called  upon 
to  aerdse  the  same  amount  of  care  as  th^ 
would  be  If  they  had  adected  a  place  where  It 
waa  manlfeatly  more  dangerous.  The  degree 
of  care  and  prudence  would  be  regulated  1)7 
the  partlcnlar  locality  which  the  railroad  com- 
pany had  aelected  to  cross  the  road.  I  think 
the  Jury  will  undovtand  what  I  mean  by  that; 
—that  dUTerrat  localities  require  a  different 
amount  of  care  and  ^dence.  •  A  croesing  in 
a  thickly-eettled  city  would  certainly  require 
more  care,  and  Its  approaches,  than  one  in  the 
country,  where  there  wasn't  so  much  traveL 
That,  as  matter  of  law,  the  company  which 
conatmcted  the  railroad  had  the  right  to  lo- 
cate railroad  tracks,  and  to  select  the  methods 
of  constructing  and  fix  the  grade;  and  make 
passage  for  the  highway  over  and  across  the 
railroad  at  that  grade,  and  the  defendant  had 
the  right  to  occupy  and  use  that  railroad 
crossing  so  located  and  constructed  for  rail- 
road pnriKwes.  The  legislature  gave  that  pow- 
er to  the  company,  and  they  had  a  right  to 
exercise  It"  The  defendant  company  had  a 
right  to  have  this  request  charged  in  the  lan- 
guage, substantially.  In  which  it  was  made, 
without  having  any  qnallflcati<m  Ingrafted 
upon  It  The  charge  of  the  court  was  eat 
eulated  to  mislead  tbe  Jury*  to  tweak  the  force 
of  the  rule,  and  to  some  extent  to  deprive  the 
defendant  of  the  braieflt  of  It  No  other  error 
is  found  in  the  trial  below,  but  In  this  respect 
there  was  wrw,  tox  which  the  Judgment 
should  be  reversed. 


(61 N.  J.  L.  Ui) 

STATH  (UPPmOOTT,  Prosecnto^  T.  FEL- 
TON. 

(Supreme  Conrt  of  New  Jersey.  Nov.  9,  1887.) 
KLecriOHS— Kecooht— CBRTinoATB. 

1.  In  a  recount  of  ballots  nnder  section  13 
of  tbe  act  of  March  26,  18Q5  (2  Gen.  St.  p. 
1367,  par.  869),  the  board  of  election  should 
connt  as  many  ballots  as  there  are  names  of  ap- 
luirent  voters  on  the  poll  book,  even  though  the 
certificate  of  the  whole  nnmber  of  votes  received 
has  not  been  made  by  the  election  offlcera,  as  re- 
quired by  section  42  of  the  election  act 

2.  In  case  of  a  partial  recount  under  the  above 
section,  the  Justice  ordering  the  same  should  at 
tbe  coDdnslon  thereof  make  a  certiflcate  show- 
ing the  whole  number  of  votes  for  each  person 
for  the  office  In  dispute,  aa  exhibited  by  the  orixi- 
aal  certificate  of  the  canvassers  corrected  by  the 
recount  so  that  his  certificate  may  take  the 
place  of  the  original  certificate  as  prima  fade 
title  to  the  office  in  dispute. 

(Syllabus  by  the  Conrt) 

Certiorari  by  the  state,  on  the  prosecution 
of  Freedo  0.  Lipplncott,  against  George  O. 
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Felton,  to  review  a  statement  at  the  result  of 
an  election.  Affirmed. 

Argued  June  term,  1897.  before  LUDLOW. 
COLIJNS,  and  DIXON,  JJ. 

LIndlar  M.  GarrtBon  and  WlUlam  J.  Kraft, 
for  proMCBtor.  Henry  M.  Snyder,  for  defend- 
ant. 

DlXOVt  eerUoratf  brli^  up  A>r  re- 

view tbe  etatMnent  of  tbe  remit  of  a  reconut 
of  tbe  balloti  for  treasurer  of  tbe  dty  of 
Oamden  cast  in  the  Fifth,  Sixth,  Sevoith,  and 
EUghtb  wards  ot  that  dty,  wblch  recomit  was 
ordered  by  one  of  the  jnatices  of  tbla  court 
nodw  eectlon  13  of  a  supptement  to  the  elec- 
tion act,  approved  March  26,  1S8S  <2  Gen.  St 
Pb  1867,  par.  860).  The  objection  urged  ts  that 
bi  the  intth  piednct  of  the  Sixth  ward  the 
board  of  election  counted  188  ballots,  instead 
of  stonilng  when  ISO  had  been  counted.  The 
drcnmatances  giving  rise  to  this  objection  axe 
tiiat  tm  the  poll  boolc  of  that  pceduc^  after 
the  name  of  the  160th  voter,  ttie  following  Is 
written:  "Nnmb»  of  votes  pi^ed,  160.  WU- 
Uam  P.  Glaxk,  Judge.  Jok  8.  Davis.  Hany 
F.  Bedding.  H,  L  Hoovey."  Then  are  en- 
tered tbe  names  of  85  other  persons  as  vot- 
OB,  nnmberad  from  151  to  ISt,'  but  no  fnrthw 
certificate,  tbe  prosecutor  claims  ttat,  un- 
der section  ^  of  tiie  election  act  ^  Gm.  St 
p.  1301),  the  writing  above  mentkaied  diowed 
that  *the  ^ole  number  of  the  names  of  tbe 
persons  whose  votes  had  been  recdved  during 
the  decti(«^'  was  one  hundred  and  fifty;  and 
that  under  section  45  the  board  of  elecUon, 
after  canvaaring  and  estimating  fliat  number 
of  ballots,  was  bound  to  deem  tbe  ballots  re- 
maining In  the  box  nuH  and  of  no  efflect 
This  dalm  Is  unfounded.  Tbe  writing  did  not 
purport  to  coUfy  the  whole  number  of  votes 
received  during  tbe  deetifm,  but  only  the  num- 
ber received  when  that  entry  was  made.  The 
poll  book  contained  the  names  ol  185  persons 
who  seemed  to  have  voted  at  the  election, 
and  did  not  exhibit  any  legal  evidence  that 
the  whole  number  of  rotas  was  less.  It  wss 
therefore  the  plain  duty  ot  tbe  board  to  count 
that  number  of  ballots.  The  testimony  taken 
bi  this  cause  shows  that  the  wrlthig  In  ques- 
tion was  made  at  the  no(m  recess,  and  that 
afterwards,  before  the  polls  closed,  85  other 
ballots  were  legally  cast,  so  that  there  Is  no 
doubt  of  the  substantial  propriety  of  connting 
tiie  fnU  number  of  ballots.  The  absence  of 
the  certificate  prescribed  by  section  42  is  not 
made  by  the  statute  a  ground  tor  rejecting 
the  ballote  lawfully  cast,  and  of  course  will 
not  be  adjudged  so  by  the  courts.  The  state- 
ment  of  the  recount  Is  affirmed,  with  costs  to 
the  defendant 

In  view  of  the  certificate  made  In  this  case 
by  the  Justice  who  ordered  the  recount,  it 
may  not  be  out  of  place  to  call  attention  to 
the  requirement  of  the  statute  with  regard  to 
such  cotificates.  Paragraph  360,  above  men- 
tioned, dlrecte  that  "on  the  conclnsion  of  such 
tecount  the  said  Justice  shall  certify  the  result 


thereof,  which  certificate  shall  take  the  place 
of  the  certificate  originally  issued  by  the  can- 
vassing board."  The  certificate  of  the  can- 
vassing board,  as  indicated  by  section  65  of 
tbe  electlcm  act.  Is  to  exhibit  the  whole  num- 
ber of  votes  given  tor  each  person  for  each 
office  at  the  election,  and  thus  shows  the  per^ 
sons  elected  by  the  plurality  of  votes.  The  cer- 
tificate of  a  justice  cannot  take  the  place  of 
this  certificate,  unless,  with  regard  to  the  of- 
fice for  which  the  recount  was  made,  it  be 
equally  full  and  explicit  Of  course,  when,  as 
In  tbe  present  case,  the  recount  is  in  only  part 
of  the  precincts,  the  Justice  cannot  from  Uie 
recount  alone,  gather  the  iuformaticm  need- 
ed for  sudi  a  certlflcate,  but  the  other  neces- 
sary iDfotmatlon  can  be  obtained  from  the 
original  certificate  of  the  canvassing  board, 
which  is  on  file  hi  tbe  proper  public  od&ce. 
From  the  date  there  contelned,  and  the  result 
of  tbe  recount  the  justice  should  make  a  cer- 
tificate capable  of  taking  the  place  of  the  orig- 
inal certificate,  as  prima  fade  evidence  of  tlUe 
to  the  office  in  dispute. 

(«1  N.  J.  u  UB> 

STATB  (MULLtNS  et  al.,  Prosecator^  v. 
MAYOR,  ETC.,  OF  CITY  OP 
JERSEY  CITY. 
(Supreme  Court  of  New  Jersey.  Mov.  IS,  1897.) 

Pi^CK  or  Taxation  —  CoLLsnTOB  —  Tax  War- 
RAJIT8— Lett. 

L  Under  the  act  of  March  1,  1888  (8  Gen. 
St  p.  3425),  and  MctioD  6  of  the  act  of  March 
19,  1881  (3  Qen.  St  p.  8345).  a  tax  for  personal 
property  may  be  levied  agamst  a  person  at  his 
residence,  and  another  tax  may  be  asBessed 
agBinat  biffl  for  tangible  personal  property  used 
fay  him  In  connection  with  hia  bnsinera  at  tbe 
place  where  bis  baainess  is  carried  on,  althoofh 
the  place  ot  busineBS  and  the  residence  are  In 
the  stme  taxInE  district 

2.  In  Jersey  Gily  the  dly  ooUector  is  "the  oO- 
eer  for  the  collection  ot  taxes."  within  the  mean- 
ing of  the  act  of  February  26, 1885  &  Gen.  St 
p.  8451). 

8.  Tax  warrai^  nay  be  execntea  on  900m 
and  chattels  other  than  those  for  which  the  tax 
was  SBicsied. 

(Syllabus  Iqr  fha  Court) 

Oertiwari  by  tbe  stete,  an  the  pconcntton 
of  John  Hnlllns  and  Patrick  McArdle. 
gainst  tlie  mayor  and  aldermen  of  dty  of 
Jmey  aty,  to  review  proceedings  lerybur 
taxes  for  personal  property  against  the  pros- 
ecutors, and  the  warrants  Issued  for  the 
collection  of  tbe  same.  Proceedings  af- 
firmed. 

Argued  November  term,  1887,  before  TAN 
STGKBL,  OOIJilNSh  and  DIXON,  JJ. 
J.  B.  Vredent)urgh,  fbr  prosecutes. 

DIXON,  J.  The  certiorari  in  this  case 
brings  up  the  taxes  for  personal  property 
levied  against  tbe  prosecutors  severally,  and 
t3ie  warrants  Issned  for  the  collection  of  the 
same.  Tbe  Joining  of  these  prosecutors  In 
one  writ  Is  Irregular,  as  neither  has  the 
least  Interest  in  tbe  proceedings  against  tbe 
other.   But  waiving  tha^  we  find  no  Ul» 
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gallty  In  the  prooeedlngs  imder  review.  Tbe 
case  Bbows  tbat  a  tax  on  personal  property 
was  levied  against  each  prosecutor  at  his 
residence,  and  another  tax  was  assessed 
against  him  for  tangible  persomU  property 
used  by  him  In  fx>nnection  with  his  busineEu 
at  the  place  where  his  business  was  carried 
on.  TMb  Is  in  accordance  with  the  act  of 
Uazch  1,  1S88  (3  Gen.  St  p.  3425),  and  sec- 
tion 6  of  the  act  of  March  19,  1891  (3  Gen. 
St  p.  3346).  ^e  fact  that  the  residence 
and  place  of  bosiness  wre  in  the  same  tax- 
ing district  does  not  Interfere  with  the  opet- 
atlon  of  these  laws.  In  such  a  case  a  tingle 
assessment  might  not  be  invalid,  but  clearly 
it  Is  not  enjoined.  The  tax  warrants  were 
Issued  agreeahlr  to  the  directions  of  the  act 
of  February  ^  1S95  &  G&i.  St  p.  3451), 
viz.  by  the  city  comptroller  to  the  city  col- 
lectMT,  who.  In  Jersey  City,  Is  'the  officer  for 
the  collection  of  taxes."  In  executing  such 
a  warrant  the  city  collector  Is  not  conflned 
to  the  property  for  which  the  tax  Is  asseaaed. 
The  warrant  commands  him  to  make  the 
tax  "of  the  goods  and  chattels  of  the  per- 
son named  therein"  as  owing  the  tax,  and 
the  necessary  implication  Is  tbat  he  must 
obey  that  order.  The  proceedings  are  af- 
'  finned,  with  coats. 


(U  N.  J.  188) 

KET  V.  PAUL  (two  caBes). 
(Supreme  Court  of  New  Jersey.  Not.  22,  1897.) 

JODGE— ORDRR8  IS  CHAMBERS— RSTIBW  BT  CODRT. 

1.  Orders  made  by  a  BlDgle  Judge  at  chambers, 
eren  though  made  under  the  express  authority 
of  a  statute,  are  generally  subject  to  review  hj 
the  court  itself. 

2.  But  such  orders,  made  fn  matters  of  dls- 
csetton.  Dot  involving  the  substantial  ri^ts  of 
parties,  will  not  gatersliy  be  reviewed  oy  the 
court. 

3.  The  court  win  not  review  an  order  made 
by  a  sinf^e  Judge  refoi^ng  to  strike  out  a  plea  as 
frivolous. 

(Syllabus  by  the  Cbnrt) 

Actions  John  Ooop»  against  Sarah 
B.  Paul,  and  by  (3harles  Key  against  Sarah 
B.  Paul.  On  motion  for  an  order  racatiiMS 
an  order  of  a  Jnstice  to  strike  out  pleas  as 
(xlTOlons.  Dmied. 

▲rgned  November  term.  1897,  b^ore  VAN 
SYOKBL,  COLLINS,  and  DIXON,  JJ. 

John  J.  Crandiill,  for  the  motion.  David  0. 
Watklns,  (^posed. 

DIXON,  J.  During  vacation  the  plaintiffs 
moved  before  Mr.  Justice  Ludlow  for  an 
order  striking  out  the  defendant's  pleas  as 
frivolous,  under  section  314  of  the  Practice 
Act  (Gen.  St-  p.  2585).  This  motion  being 
denied,  a  rule  to  tbat  effect  was  entered,  and 
the  plaintiffs  now  move  before  the  court  for 
an  order  vacating  the  order  of  Mr.  Justice 
Ludlow,  and  striking  out  the  pleas  as  frivo- 
lous. The  practice  of  moving  In  vacation  be- 
fore a  single  judge  for  orders  Incident  to  the 
progress  of  a  cause  Is  quite  ancient,  and  ia 


supported  at  common  law  because  of  the 

fourenience  thus  afforded  to  suitors,  and  of 
the  rdlef  to  the  court  Hex  v.  Almon,  Wllm. 
Op.  264.  In  New  Jersey  It  has,  besides,  the 
sanction  of  the  legislature.  Such  orders  are, 
liowever,  generally  subject  to  review  by  the 
court  Itself  (Peterson  v.  Davis,  6  C.  B.  235; 
Darrlngton  v.  Price.  Id.  309;  Thompson  v. 
Becke,  4  g.  B.  769;  In  re  Stretton,  14  Mees. 
&  W.  806;  Pike  T.  Davis,  6  Mees.  &  W.  546), 
even  though  the  judge  acts  by  the  express 
authority  of  a  statute  (RotHnson  v.  Bnr- 
bidge,  9  O.  B.  289:  Chilton  v.  Carrlngton,  15 
C.  B.  730;  Owens  v.  Wtiosman,  L.  B.  3  Q. 
B.  4t{9).  But  when  the  motion  appeals  mere- 
ly to  the  discretion  of  the  judge,  and  do^ 
not  involve  the  substantial  rights  of  the  par- 
ties, the  court  will  usually  not  review  his 
action.  Bex  v.  Archtrfshop  of  York,  1  Adol. 
&  U.  394.  The  application  to  strike  out  a 
plea  as  frivolous  Is  of  this  discretionary 
character.  There  are  certain  legal  rules,  ac- 
cording to  which  It  can  be  decided  whether 
a  plea  Is  bad  or  not;  but  whether  a  plea  Is 
so  bad  as  to  be  frivolous  is  a  question  which 
often  cannot  be  brought  to  the  test  of  any 
definite  rule  of  law,  but  must  be  determined 
by  the  judge  In  each  case  according  to  bis 
view  of  the  degree  In  which  the  plea  lacks 
conformity  to  rule.  Nor  Is  any  substantial 
right  of  the  plaintiff  prejudiced  by  a  refusal 
to  strike  out  a  plea  as  frivolous.  He  may 
still  have  the  legal  validity  of  the  plea  ad- 
judged on  demurrer.  Our  conclusion  la  tbat 
tlie  motions  should  be  denied. 


(n  N.  J.  U  IH) 

STATE  (POOLE,  Prosecutor)  v.  BNGBLKE. 
(Supreme  Court  of  New  Jersey.   Nov.  8,  1897.) 

TSIIANT  AT  SOrFBRANCB— USB  AKD  OCCDPATIOH— 

BUILUIKGS  BUKNED, 

1,  A  tenant  for  a  term  certain,  holding  over 
after  the  expiration  of  bis  term  without  the  as- 
sent of  bis  landlord,  becomes  a  tenant  at  suf- 
ferance. 

2.  By  force  of  the  statute  (2  Gen.  St  p.  1915, 
S  3),  a  landlord  may  recover  from  a  tenant  at 
sufFeraDCe  a  reasonable  satisfaction  for  the  use 
and  occupatloQ  of  the  premises. 

8.  The  rent  stipulated  for  the  term  expired 
Is  not  the  exclusive  measure  of  the  reasonable 
satisfaction  which  the  landlord  is  to  recover  from 
such  a  tenant  at  sufferance. 

4.  The  supplement  to  the  act  concerning  land- 
lord and  tenants  (2  Gen.  St  p.  1923,  par.  33), 
which  relates .  to  buildings  on  leased  premises 
damaged  by  fire,  does  not  apply  to  a  tenancy  at 
sufferance. 

(Syllabus  by  the  Court) 

Certiorari  to  court  of  common  ideas,  Union 
coonty;  McCormlck,  Judge. 

Certiorari  the  state,  on  the  prosecu- 
tion of  Heniy  D.  Poole,  against  Minnie  C. 
Engelke,  to  renew  Judgment  for  plaintiff. 
Judgment  reversed. 

The  following  facts  were  found  by  the 
court  of  common  pleas: 

"The  respondent  Henry  D.  Poole,  leased  to 
the  appellant,  Minnie  C.  Engelke,  the  store 
and  premises  No.  85  Broad  street  in  KUza- 
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betta.  The  lease  expired  on  tbe  iBt  of  April, 
1806.  The  aiq)enaiit  then  rented  the  store 
and  premises  from  Foole  for  the  month  of 
April,  and  towards  the  end  of  April  rented 
it  for  the  month  of  May,  1896.  The  facts  are 
that  it  was  agreed  between  them  that  the 
tenant  would  vacate  the  praises  on  the  1st 
day  of  June,  1806.  The  circumstance  of 
the  letting  plaiolr  show  that  It  was  a  parol 
lease  for  the  month  of  May,  1806.  On  the 
SOth  day  of  May,  and  dnrJng  the  period  of 
the  lease,  a  Are  occurred  In  the  store.  1^ 
which  It  was  rende^d  [Kirtially  unfit  for  the 
canrlng  on  of  the  business  in  which  the 
defendant  was  then  and  there  engaged.  Her 
stock  was  badly  damaged,  and  she  was  com- 
pelled to  suspend.  She  held  over  on  the 
premises  until  the  16th  day  of  June,  1^6, 
without  making  any  new,  express  agreement 
in  reference  to  tbe  hiring  or  rental  of  the 
^vmlses.  It  was  possllfle  for  the  tenant  to 
have  vacated  and  removed  her  goods,  dam- 
aged though  th^  were,  before  the  2d  of 
June.  After  the  fire  tbe  Insurance  adjusters 
came  to  the  storct  and  estimated  the  loss  on 
her  stock;  and  after  th^  had  completed 
their  work,  for  a  few  days  during  the  mid- 
dle of  the  month  of  June,  she  sold  goods  over 
the  counter,  to  the  value  of  ten  dollars,  or 
thereabouts.  The  rent  agreed  upm  between 
the  landlord  and  tenant  for  the  letting  for 
Maj  was  sixty  dollars.  This  was  paid  dur- 
ing Hay.  The  appellant  remained  In  the 
store  until  the  IStb  day  of  June,  1806,  when 
she  vacated,  without  paying  anything  more. 
Poole  brought  an  action  against  the  appel- 
lant In  the  district  court  of  the  city  of  Eliza- 
beth for  the  sum  of  dxty  dollars.  Trial  was 
had  In  It,  and  the  district  court  rendered 
judgment  In  favor  of  Poole,  and  against  the 
appellant,  for  thirty  dollars  and  costs.  From 
this  Judgment  the  appellant  appealed  to  the 
court  of  common  pleas.  The  court  of  com- 
mon pleas,  on  the  facts  above  stated,  ren- 
dered judgment  against  the  respondent,  and 
in  favor  of  the  appellant  I  hereby  certl^ 
that  the  foregoing  Is  a  true  state  of  the  facts 
found  1^  me  In  the  above-entlUed  cause. 
Dated  February  15,  1807.  T.  F.  McOormlck, 
JucU^  of  Union  Coun^  Common  Pleas." 

Argued  June  term,  1807,  before  LUDLOW, 
COLLINS,  and  DIXON,  JJ. 

Frank  H.  Dunn,  for  plaintiff.    John  F. 

Brown,  for  defendant 

DIXON,  J.  Upon  the  facts  stated  In  the 
certificate  of  the  court  of  common  pleas,  It  is 
evident  that  on  the  expiration  of  the  ten- 
ant's May  term  she  became  a  tenant  at  suf- 
ferance; and,  as  tbe  landlord  did  not  assent 
to  the  continuance  of  her  possession  while  It 
lasted,  she  remained  a  tenant  at  sufferance 
UQtU  she  left  the  premises  on  June  15tb. 
Jackson  v.  Parkhurst.  5  Johns.  128;  Den  v. 
Adams,  12  N.  J.  Law,  09;  Moore  v.  Moore, 
41  N.  J.  Law,  615;  Condon  v.  Barr,  47  N.  J. 
Law,  113.  It  seems  that  by  tbe  common 
law,  while  such  a  tenant  was  bound  to  ao* 


count  for  the  profits  of  the  land  (2  Bl.  Comm. 
151),  he  was  not  ItaUe  to  an  ac}:ton  for  rent 
(Flood  V.  Flood,  1  Allen,  217;  Condon  v. 
Barr,  47  N.  J.  Law,  113,  115;  1  Washb.  Real 
Prop.  408).  But,  by  the  third  section  of  our 
act  concerning  landlords  and  tenants  (2  Oen. 
St  p.  1915),  a  landlord  may,  In  such  a  ease 
(lAnnlng  v.  Howell,  2  N.  J.  Law,  256;  Cham- 
bers V.  Boss,  25  N.  J.  Law,  21^),  recorer  from 
the  t^iant  "a  reasonable  satisfaction  for  the 
lands,  tenements,  or  hereditaments  held  or 
occupied  try  defendant"  When,  In  an  action 
for  use  and  occupation.  It  appears  that  there 
was  any  panri  demise  or  any  agreement  (not 
being  by  deed)  whereon  a  certsin  rent  was 
reserved,  that  teat  becunes  the  exclusive 
measure  of  the  "reasonable  satisfaction'*  to 
be  recovered.  Perrine  v.  Hanklnson,  11  N.  J. 
Xjkw,  181,  181;  Hohnes  v.  Stockton,  26  N.  J. 
Law,  08.  But  course  this  rule  cannot  be  ap* 
piled  dnless  the  demise  or  agreemoit  covers 
the  period  of  occupation.  When  the  tooant's 
possession  Is  outside  of  the  demise  or  agree- 
ment of  the  parties,  the  rent  fixed  for  a  pre- 
vious term  can  be  only  a  circumstance 
wortt^r  of  more  or  less  consideration  in  ar* 
riving  at  the  reasonable  satisfaction  which 
the  statute  gives;  and  if,  as  In  the  present 
case,  tbe  premises  have  been  materially 
damaged  In  comparison  with  the  condition 
tbr  whkih  the  rent  was  st^nilated,  tiiat  rent 
Is  of  slight  value  as  a  criterion.  Our  conclu- 
sion, therefore.  Is  that  the  court  of  common 
pleas  should  have  found  for  the  plaintiff 
such  sum  as  would  be  a  reasonable  satisfac- 
tion to  him  for  the  tenant's  use  and  occu- 
pation of  the  premises  as  they  w^  between 
the  1st  and  ISth  days  of  June. 

In  the  brief  of  counsel  this  case  Is  discuss* 
ed  as  If  U  were  affected  by  the  supplement 
to  the  act  concerning  landlords  and  tenants, 
approved  March  6,  1874  (2  Gen.  St  p.  1923). 
But  this  statute  Is  applicable  only  when  the 
premises  are  leased.  Nether  In  letter  nor 
Id  spirit  does  It  extend  to  a  tenancy  which 
is  not  In  any  respect  subject  to  the  agree- 
ment of  the  parties.  Whether,  if  the  land- 
lord had  assented  to  the  tenant's  holding 
over,  so  as  to  convert  her  Into  a  tenant  from 
month  to  month  at  the  previous  rent  the 
rent  would,  by  force  of  the  statute,  have 
ceased  upon  the  landlord's  failure  to  repair 
as  speedily  as  possible  the  damage  done  by 
fire  in  the  prior  term,  we  need  not  now  de- 
cide. The  Judgment  below  is  reversed,  and 
the  cause  remitted  to  the  common  ^eas  for 
a  new  trloL 


«l  N.  J.  u  S7) 

WBLCH  V.  HUBSCHMITT  BUILDING^ft 
WOODWORKING  CO.  et  ol. 

(Supreme  Court  of  New  Jersey.   Nov.  8,  1897.) 

BiiiLDiNo  Contract  —  Con9TRCCtios  —  Akcbi- 
TBCT'a  CeKTIFICATB  — PBUrORHAKCB— QuiBTioir 
FOR  JCKY— SUKBTT  <W  CONTRAOTOB— Ll4BUJTV 

— DiBCHARQE, 

1.  The  partira  to  a  building  contract  are  le- 
gally bound  by  a  provision  t^t  the  decision  of 
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the  architect  shall  be  final  and  eonclasiTC,  anb- 

Ject,  however,  to  the  implied  condition  that  the 
lecision  shall  be  an  honest  one. 

2.  Coustruinft  the  contract  clause  and  the 
■pecification  clause  together  in  this  case,  the 
conclusireness  of  the  architect's  certificate  ex- 
tends only  to  the  plans,  the  style,  the  measnre- 
ments,  and  the  way  in  which  the  building  shall 
be  constructed.  The  workmanship  and  mate- 
rials with  respect  to  their  character  and  qoali- 
tj  must,  under  the  specificatloD  clause,  have  the 
approval  and  acceptance  of  the  owner  and  ar- 
chitect. 

3.  Whether,  in  the  exercise  of  a  fair  and  rea- 
sonable judgment,  the  owner  and  architect  should 
approve  and  accept,  la  a  qaestion  for  the  jury. 

4.  By  paying  a  part  of  the  second  inatallment 
before  It  was  due  under  the  contract,  the  owner 
discharged  the  surety  of  the  contractor  from  aU 
obligation. 

5.  Under  the  contnct  set  forth  Id  the  certi- 
fied case,  If,  on  accoant  of  the  default  of  the 

contractor,  the  owner  completed  the  contract 
work,  he  had  a  right  of  recoutse  to  the  surety 
for  any  excess  of  reasonable  cost  over  the  con- 
tract price. 
(Syllabus  by  the  Court.) 

Case  certified  from  circuit  court,  Passaic 
county,  for  advisory  opinion;  before  Justice 
Dixon. 

Action  by  George  T.  Welch  against  the 
Hubschmitt  Building  &  Woodworking  Com- 
pany and  Aaron  Klevltt  on  a  contractor's 
bond,  in. which  a  nonsuit  was  ordered,  and 
a  rule  was  allowed  that  defendant  show 
cause  why  a  new  trial  should  not  be  granted. 
Case  certified  to  the  supreme  court. 

The  ffdlowlng  to  the  certlflcate  of  the  trial 

**Tha  above-stated  cause  came  co  to  be 
tried  on  Tuesday,  the  12th  day  of  January, 
1897,  btfore  Us  honor,  Jonathan  Dixon, 
Judge  of  said  circuit  court,  wid  a  Jury  impan- 
eled and  Bwom  for  that  purpose.  The  suit 
was  brought  upon  a  bond,  a  copy  of  whidi  la 
found  hereto  attached  In  Schedule  A.  Tbe 
condition  of  said  bond  Is  that  the  said  Hub* 
schmitt  Building  and  Woodworking  Com- 
pany shall  well  and  truly  perfwrn  all  and 
every  of  the  covenants  and  agrennents  men- 
tioned in  a  certain  building  contract,  accord* 
Ing  to  the  true  intent  and  meaning  thereof, 
made  on  the  same  day  by  said  company  with 
the  plalntur.  a  copy  of  which  contract  is 
hereto  attached,  and  Is  found  in  Schedule  B. 
A  part  of  the  specifications  put  in  evidence 
In  said  trial,  and  pertinent  to  the  question 
herein  certified,  read  as  follows:  The  en- 
tire work  to  be  done  and  furnished  In  every 
part  in  a  good,  substantial,  and  workmanlike 
manner,  according  to  the  accompanying 
drawings  and  these  specifications,  to  the  full 
extent  and  meaning  of  the  same,  and  the  en- 
tire satisfaction,  approval,  and  acceptance 
of  the  owner  and  architect.'  This  quotation 
from  the  specifications  is  repeated  In  Sched- 
ule O. 

''Schedule  A. 

"  'Know  all  men  by  these*  preaents  that 
Hubaehmltt's  Building  and  Woodworking 
Co.,  a  cMiioration  Incorporated  under  the 
laws  of  the  atate  of  New  Jersey,  and  Aaron 


ICIevltt,  of  the  dty  of  Passaic,  In  the  county 
of  Passaic,  and  state  of  New  Jersey,  are  held 
and  firmly  bound  unto  George  T.  Welch,  of 
the  city  of  Pasealc,  In  the  county  of  Passaic  and 
state  of  New  Jersey,  In  the  siun  of  thousand 
dollars  lawful  money  of  tbe  United  States  of 
America,  to  be  paid  to  the  said  George  T.  Weldi, 
or  to  his  certain  attorney,  executors,  administra- 
tors, or  assigns;  to  which  payment  well  and 
truly  to  be  made  they  bind  themselves,  their 
heirs,  executors,  and  administrators,  and  suc- 
cessors. Jointly  and  severally,  firmly  by 
these  presents.  Sealed  with  their  seals,  and 
dated  the  thirtieth  day  of  April,  In  tbe  year 
of  onr  Lord  one  thousand  eight  hundred  and 
ninety-flve.  Whereas,  the  above-bounden 
Hubschmitt  Building  and  Woodworking  Co. 
has  entered  Into  an  agreement  of  even  date 
with  these  presents  with  the  said  George  T. 
Welch,  to  do  an  the  carpenter  work  In  a 
dwelling  house,  and  furnish  materials  for 
same:  Now,  therefore,  the  condition  of  this 
obligation  is  such  that,  If  the  said  Hub- 
schmitfs  Building  and  Woodworking  Co.  shall 
well  and  truly  perform  all  and  every  of  the 
covenants  and  agreements  mentioned  In  said 
agreement  according  to  the  true  Int^t  and 
meaning  thereof,  then  this  obligation  to  be 
and  remain  In  full  force  and  virtue  and  effect. 
Hubschmitt  B.  &  W.  W.  Co.,  Adam  Hub- 
schmitt, Treas.  [L.  S.]  Aaron  Kievitt.  [L.  ai 
"  'Signed,  sealed,  and  d^vered  in  the  pres- 
ence of  A.  D.  Sullivan.' 

"Schedule  B. 

"  'Articles  of  agreement,  made  tbe  thir- 
tieth day  of  April,  one  thousand  eight  hun- 
dred and  ninety-flve,  between  George  T. 
Wdch,  of  the  city  of  Passaic,  county  of  Pas- 
saic, and  state  of  New  Jersey,  of  the  first 
part,  and  Hubaehmltt's  Building  and  Wood- 
working Company,  a  corpwatlon  incorporat- 
ed under  the  laws  of  the  state  of  New  Jersey, 
of  tbe  city  of  Passaic,  county  of  Passaic,  and 
state  of  New  Jersey,  of  tbe  second  part,  wlt- 
nesseth:  First  The  said  party  of  the  second 
part  does  hereby  for  its^f.  Its  successors,  cove- 
nant, promise,  and  agree,  to  and  with  the  said 
party  of  the  first  part,  his  executors,  admhila- 
trat<n8,  or  assigns,  that  it,  said  party  of  tbe  sec- 
ond part.  Its  successors,  shall  and  will,  for 
the  conddeiatlon  hereinafter  mentioned,  on 
or  before  the  first  day  of  September,  1895, 
well  and  sufliclently  erect  and  finish  the  new 
building,  all  tbe  carpenter  work  of  every 
kind  and  description  In  the  dwellhig  house 
to  be  erected  1^  the  said  party  of  the  flriit 
part  at  tlie  comor  of  Passaic  and  Patallson 
avenues  In  the  city  of  Passaic,  agreeably  to 
the  drawings  and  specifications  made  by  Her- 
man Fritz,  architect,  and  signed  by  the  said 
parties  within  the  time  aforesaid.  In  a  good, 
workmanlike,  and  substantial  manner,  imder 
the  direction  of  the  said  Herman  Fritz,  to  be 
testified  by  a  writing  or  certificate  under  the 
hand  of  the  said  Herman  Frits,  and  also 
shall  and  will  find  and  provide  such  good, 
proper,  and  sufficient  materials  of  all  kinds 
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whatsoever  as  ehall  be  proper  and  Bu£Bclent 
for  the  completing  and  finishing  all  the  said 
carpenter  work  and  other  works  of  the  said 
building  mentioned  In  the  carpenters'  speci- 
fication, for  the  sum  of  thirty-two  hundred 
and  twenty  dollars.  And  the  said  party  of 
the  first  part  does  hereby,  for  himself,  his 
heirs,  executors,  and  administrators,  cove- 
nant, promise,  and  agree  to  and  with  the  said 
party  of  the  second  part,  its  successors,  that 
he,  the  said  party  of  the  first  part,  his  ex- 
ecutors or  administrators,  shall  and  will,  in 
consideration  of  the  coyeDants  and  agree- 
ments being  strictly  performed  and  kept  by 
the  said  party  of  the  second  part  as  specified, 
well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  party  of  the  second  part,  its  suc- 
cessors or  assigns,  the  sum  of  thirty-two 
hundred  and  twenty  dollars,  lawful  money  of 
the  United  States  of  America,  In  manner  f(d- 
lowlng:  First  payment  ($550)  to  be  paid 
when  the  house  Is  framed,  raised,  sheathed, 
and  rafters  put  up.  Second  payment  (¥785) 
to  be  paid  when  the  house  Is  Inclosed,  veran- 
das finished,  excepting  outside  steps,  and  the 
blinds  bung.  Third  payment  ($400)  to  be 
paid  when  the  house  is  ready  for  mason. 
Fourth  payment  ($800)  to  be  p&lA  when  the 
standing  trim  Is  on,  doors  and  sash  hung, 
stairs  comi^eted,  cellar  work  finished,  and 
floors  Jald,  excepting  the  floors  to  receive  wax 
finish.  Firth  and  last  paym«it  ($685)  to  be 
paid  when  the  bouse  Is  all  completed,  and  ac- 
cepted by  the  owner  and  architect:  provided, 
that  In  each  of  the  said  cases  a  certificate 
shall  be  obtained  and  signed  by  the  said  Her- 
man Fritz.  And  It  is  hereby  further  agreed 
1^  and  between  the  said  parties:  First.  The 
speciflcatlons  and  the  drawings  are  Intended 
to  co-<^erate,  so  that  any  works  exhibited  in 
the  drawings  and  not  mentioned  in  the  spec* 
locations,  or  vice  versa,  are  to  be  executed 
the  same  as  If  It  were  mentioned  In  the  spec- 
ifications and  set  forth  in  the  dravrlnss,  to 
the  true  meaning  and  intentions  of  the  said 
drawings  and  specifications,  without  any  ex- 
tra charge  whatsoever.  Secondly.  The  con- 
ttactor^  at  Its  own  pettpev  costs  and  Cbar^ 
ges,  to  provide  aB  manner  of  materials  and 
labor,  scalTolding,  Implements,  molds,  mod- 
els, and  cartage  of  every  description  for  the 
due  performance  of  the  several  erections. 
Thtatl  Should  the  owner  at  any  time  dur- 
ing tlie  progress  of  said  bunding  request  any 
alterations,  deviations,  additions,  or  omis- 
sions from  the  said  contract,  he  shall  be  at 
liberty  to  do  so,  and  the  same  shall  In  no 
way  affect  or  make  void  the  contract,  but 
will  be  added  or  deducted  from  the  amount 
of  the  contract  as  the  case  may  be,  by  a  fair 
and  reasonable  valuation.  Fourth.  Should 
the  contractor,  at  ai^  time  during  the  prog- 
ress of  said  works,  refuse  or  neglect  to  sup- 
ply a  snfflclency  of  materials  or  workmen, 
the  owner  shall  have  power  to  provide  mate- 
rials and  workmen,  after  three  days*  notice, 
in  writing,  being  given,  to  finish  the  said 
woi^  and  the  expmse  shall  be  deducted 


r  from  the  amount  of  the  contract.  Fifth. 
Should  any  dispute  arise  respecting  the  true 
construction  or  meaning  of  the  drawings  or 
specifications,  the  same  shall  be  decided  by 
the  said  Herman  Fritz,  and  his  decision  shall 
be  final  and  conclusive;  but,  should  any  dis- 
pute arise  respecting  the  true  value  of  the 
extra  work,  or  of  the  works  omitted,  the 
same  shall  be  valued  by  two  competent  per- 
sons, one  employed  by  the  owner,  and  the 
other  by  the  contractor,  and  those  two  shall 
have  power  to  name  an  umpire,  whose  deci- 
sion shall  be  binding  on  all  parties.  Sixth. 
The  owner  shall  not  In  any  manner  be  an- 
swerable or  accountable  for  any  loss  or  dam- 
age that  shall  or  may  happen  to  the  said 
works,  or  any  part  or  parts  thereof,  respec- 
tively, or  for  .any  of  the  materials  or  other 
things  used  and  emjdoyed  In  finishing  and 
completii^  the  same.  Seventh.  No  altera- 
tions or  extra  work  shall  be  done  without  a 
written  order  from  the  architects,  and  an  ex- 
press agreement  In  writing  as  to  the  cost. 
In  witness  whereof,  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  above  written.  Qeo, 
T.  Welch.  [L.  S.l  Hubscbmltt  B.  &  W.  W. 
Co.,  Adam  Hubschmitt,  Treas.    [L.  S.] 

"  'Signed,  sealed,  and  delivered  in  the  pres- 
ence of  Herman  Fritz.* 

**8chedale  a 

"Extracts  from  SpeclflcatiMis.  The  f(dlow- 
Ing  specifications  apply  to  each  individual 
contractor  that  may  contract  In  any  branch 
of  the  work:  Tbe  spedflcatlons  are  intend- 
ed to  embrace  all  of  the  labor  and  materials 
necessary  In  the  constmction  and  completion 
of  the  building  In  all  Its  parts,  the  whcde  to 
be  comprised  wlttiln  any  contract  or  con- 
tracts that  may  be  made  for  the  same.  The 
entire  work  to  be  constructed  and  finished  in 
a  good,  substantial,  and  worknuuaUke  nuui< 
ner,  according  to  the  accompanying  drawings 
and  these  spedflcatlcms,  to  the  full  intent 
and  meaning  of  the  same,  and  to  the  entire 
approval  and  acceptance  of  the  architect 
Bach  contractor  Is  to  provide  all  materials 
and  labor  necessary  for  the  <»>mpletIon  and 
snbstantial  execution  of  everything  describ- 
ed. Work  shown  In  part  on  drawings  to  be 
extended  and  completed,  same  as  If  it  were 
drawn  out  In  full.* 

"On  the  trial  a  nonsuit  was  ordered,  and 
afterwards  a  rule  was  allowed  that  the  de- 
fendant show  cause  why  a  new  trial  should 
not  be  granted.  For  the  proper  determina- 
tion of  that  rule' a  legal  response  to  the  qnes* 
tions  hereinafter  stated  Is  necessary.  Tbe 
questions  of  law  arising  in  the  foregoing 
cause,  and  reserved  for  review,  are  the  fol- 
lowing, viz.:  (1)  Whether  the  decisions  of 
the  architect  made  during  the  progress  of 
the  work,  tbat-any  portions  of  the  workman- 
ship or  materia  were  not  according  to  the 
drawings  and  specificatlonB,  are  final  and 
conclusive.  (2)  Whether,  1^  paying  part  of 
the  second  Installment  before  It  was  dne, 
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the  owner  dlseliarged  the  surety  from  all 
obligation,  or  only  from  obligation  with  re- 
spect to  the  work  which  the  contract  re- 
quired to  be  flolBhed  In  order  to  render  the 
Installment  due.  (8)  Whether,  If  the  con- 
tractor refused  or  neglected  to  supply,  etc., 
and  on  that  account  the  owner,  after  three 
days'  notice,  prevented  the  contractor  from 
proceeding  with  the  work,  and  himself  com- 
pleted the  building,  he  can  recover  from' the 
surety  the  reasonable  expense  of  completion 
above  the  unpaid  part  of  the  contract  price, 
in  view  of  the  express  provision  that  he  may 
deduct  the  expense  from  the  price.  (4) 
Whether,  this  being  a  salt  on  the  bond,  the 
contractor  can  legally  claim  a  judgment 
against  the  owner  for  damages  occasioned 
by  the  owner's  wrongfnlly  preventing  the 
'Contractor  from  completing  the  work.  Be- 
ing In  doubt  as  to  the  foregoing  questions  of 
law,  the  drcnit  conrt  has  caused  the  fore- 
going case  to  be  made  and  stated,  and  does 
hereby  certify  the  same  to  be  arg^ued  before 
the  bar  of  the  supreme  court  tor  its  advisory 
oplnlfHi  on  said  qinestionB.  Jannary  26tli, 
1S87." 

Argned  Febrnaiy  term,  1897,  before  the 
OHIBF  JUSTICE,  and  DEFUB,  VAN  SYCK- 
Eli,  and  LIPPINCOTT,  JJ. 

Wm.  W.  Welch  and  Francis  Scott,  for 
plaintiff.  John  B.  Humphreys  and  George 
P.  Bust,  for  defendants. 

VAN  STCKBL,  J.  This  Is  a  case  certified 
by  Mr., Justice  Dixon  under  section  247  of 
the  Practice  Act  (Revision,  p.  887).  The 
questions  certified,  and  all  the  facts  which 
are  before  this  court  relating  to  said  case, 
are  contained  In  the  certificate  hereto  an- 
nexed. 

The  first  questldn  submitted  to  this  conrt 
Is  whether  the  decisions  of  the  architect, 
made  during  the  progress  of  the  work,  that 
any  portions  of  the  workmanship  or  mate- 
rials were  not  according  to  the  drawings  and 
specifications,  are  final  and  conclusive.  The 
fifth  clause  of  the  contract  reads  as  follows: 
"Should  any  dispute  arise  respecting  the 
construction  or  meaning  of  the  drawings  or 
specifications,  the  same  shall  be  decided  by 
the  said  architect,  and  his  decision  shall  be 
final  and  conclusive."  Part  only  of  the  spec- 
ifications are  contained  in  the  certificate  be- 
fore ns,  and  in  that  part  Is  the  following 
language:  "The  entire  work  to  be  done  and 
finished  in  every  part  in  a  good,  substantial, 
workmanlike  manner,  according  to  the  ac- 
companying drawings  and  these  specifica- 
tions, to  the  full  extent  and  meaning  of  the 
same,  and  the  entire  satisfaction,  approval, 
and  acceptance  of  the  owner  and  architect" 
In  Chism  v.  Schlpper,  61  N.  J.  Law,  1,  16 
AtL  316,  it  was  conceded  that  parties  to  a 
building  contract  are  legally  bound  by  a  pro- 
vision that  the  decision  of  the  architect  shall 
be  final  and  conclusive  on  questions  whether 
work  done  In  the  coarse  of  the  erection  of 


the  building  Is  within  the  specifications  or 
not,  subject,  however,  to  the  Implied  condi- 
tion that  the  decision  shall  be  an  honest  one. 
The  case,  as  certified,  does  not  advise  us 
whether  the  architect's  certificate  relates  to 
matters  within  the  contract  clause,  or  to 
those  within  the  specification  clause,  above 
recited.  These  clauses  must  Iw  construed 
together,  proper  effect  being  given  to  each 
clause.  The  contract  clause  applies,  by  Its 
terms,  to  disputes  respecting  the  true  con- 
struction and  meaning  of  the  drawings  and 
speciflcaUoQB.  It  limits  the  finality  of  the 
axcbitect'B  certificate  to  the  construction  of 
the  drawings  and  specifications.  The  ut- 
most effect  that  can  be  given  to  his  certifi- 
cate under  this  language  is  that  it  shall  be 
conclusive  as  to  the  plans,  the  style,  the 
measurements,  and  the  way  In  which  the 
building  shall  be  constructed.  But  the  work- 
manship and  materials,  with  respect  to  the 
character  and  quality,  must,  according  to  the 
specification  clause,  have  the  approval  and 
acceptance  of  the  owner  and  the  architect. 
The  defendant  cannot  be  concluded  as  to 
these  matters  by  a  certificate  of  the  archi- 
tect Whether,  in  the  exercise  of  a  fair  and 
reasonable  Judgment  the  owner  and  archi- 
tect should  approve  and  accept  the  work  and 
materials,  is  a  question  which  'the  defendant 
has  a  right  to  submit  to  a  Jury.  In  answer, 
therefore,  to  the  first  question,  the  circuit 
court  is  advised  that,  if  the  certificate  of 
the  architect  relates  to  matters  within  the 
contract  clause  as  above  interpreted,  it  Is 
final  and  conclusive;  otherwise  It  is  not 
final. 

The  second  question  to  be  answered  Is 
"whether,  by  paying  part  of  the  second  in- 
stallment ttefore  It  was  due,  the  owner  dis- 
charged the  surety  from  all  obligation,  or 
only  from  obligation  with  respect  to  the 
work  which  the  contract  required  to  be  fin- 
ished In  order  to  render  file  Instalhnent  due." 
It  is  well-settled  law  that  a  surety,  on  pay- 
ing a  debt  Is  entitled  to  stand  in  ihe  place 
of  the  creditor,  and  be  subrogated  to  his 
rights;  and  he  Is  entitled  to  the  benefit  of 
the  securities  received  by  the  creditor  from 
the  principal  debtor.  King  v.  Baldwin,  2 
Am.  Lead.  Gas.  4;  De  Col.  Guar,  Sc.  Sur.  36. 
438,  439,  and  cases  cited.  In  Calvert  v. 
Dock  Co..  2  Keen,  638,  the  court,  after  stat- 
ing the  rule  to-  be  that  if  the  surety  pays 
the  debt  he  Is  entitled  to  all  the  securities 
possessed  by  the  creditor,  says  the  question 
always  Is  whether  what  has  been  done  less- 
ens that  security.  The  second  payment  as 
appears  by  the  contract,  was  to  be  $785,  to 
be  paid  when  the  house  was  inclosed,  veran- 
das finished  excepting  outside  steps,  and  the 
blinds  hung.  So  far  as  appears  In  the  certifi- 
cate, the  work  to  be  done  before  the  second 
payment  was  earned  never  was  done  by  the 
contractor.  The  owner  held  in  his  liands  a 
sum  representing  the  value  of  that  work  so 
far  as  it  had  been  completed  by  the  contract- 
or, which  smn  was,  in  effect,  a  security  in 
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the  hands  of  the  owner  that  the  coatract 
work  could  be  completed  for  the  price  agreed 
npon.  The  owner  could  have  held  and  ap- 
plied It  to  paying  for  the  completion  of  the 
building.  The  payment  of  tt  to  the  con- 
tractor when  he  had  no  legal  claim  to  It  un- 
der hl8  contract  operated  to  the  direct  prej- 
udice of  the  surety.  It  diminished  the  se- 
curity which  the  owner  had,  and  which  he 
should  have  availed  himself  of,  as  In  the  case  of 
a  surety,  and  thereby  the  surety  was  dischar- 
ged from  all  obligation.  A.ny  material  alter- 
ation m  the  terms  of  the  contract  will  release 
the  surety,  without  regard  to  the  extent  of 
the  Injury  to  the  surety.  He  has  a  right 
to  stand  upon  the  very  terms  of  the  contract. 
Warden  v.  Ryan,  37  Mo.  App.  466;  Judah  v. 
Zimmerman.  22  Ind.  388;  Mayhew  v.  Boyd, 
6  Md.  102;  Johnston  v.  May,  76  Ind.  293; 
Brandt,  Sur.  $  307.  A  surety  on  a  building 
contract,  where  the  principal  Is  to  be  paid  by 
installments,  Is  discharged  If  the  principal 
is  paid  faster  than  the  contract  provides. 
Navigation  Co.  v.  Bolt.  95  E.  C.  L.  550.  Cal- 
vert v.  Dock  Co.,  2  Keen,  636.  And  a  dis- 
charge will  be  created  by  a  departure  from 
the  terms  of  the  contract  respecting  pay- 
ments, though  no  Injury  Is  shown.  Simonson 
T.  Grant,  36  Minn.  439,  31  N.  W.  861;  Ryan 
T.  Morton,  65  Tex.  258.  In  this  state  It  Is 
held  that  a  valid  agreement  between  the 
holder  of  the  note  and  the  maker  to  extend 
the  time  of  payment  will  discbarge  the  sure- 
ty who  Is  not  a  party  to  such  agreement,  and 
this  rule  In  no  wise  depends  upon  the  ex- 
tent to  which  the  surety  may  be  prejudiced. 
Nightingale  v.  Meginnls,  34  N.  J.  Law,  461. 

The  third  question  submitted  Is  "whether. 
If  the  contractor  refused  or  neglected  to  sup- 
ply," etc.,  "and  on  that  account  the  owner, 
after  three  days'  notice,  prevented  the  con- 
tiuctor  from  proceeding  with  the  work,  and 
himself  completed  the  building,  he  can  recov- 
er from  the  surety  the  reasonable  expense 
of  completion  above  the  unpaid  part  of  the 
contract  price.  In  view  of  the  express  provi- 
sion that  be  may  deduct  the  expense  from 
the  price."  The  provision  to  which  refer- 
ence is  made  in  this  question  was  manifestly 
Inserted  to  permit  the  owner,  in  case  he 
could  complete  the  building  for  a  snm  equal 
to  or  less  than  the  contract  price,  to  deduct 
the  cost  from  the  contract  price.  It  was 
sot  intended  to  deprive  the  owner  of  the 
right  of  TecouTse  to  the  surety  for  any  excess 
of  reasonable  cost  over  the  contract  price. 

The  remaining  question  certified  is  "wheth- 
er, this  being  a  suit  on  the  bond,  the  con- 
tractor can  legally  claim  a  judgment  against 
the  owner  for  damages  occasioned  the 
owner's  wrongfully  preventing  the  cmtractor 
from  ctnnplethig  the  work."  onie  right  of 
the  defendant  contractor  to  set  up  such  a 
claim  In  the  same  suit  is  given  by  the  act  of 
1886  (page  185)  in  cases  where  that  act  ap- 
plies, provided  a  notice  of  the  partlcolara 
of  such  claim  be  annexed  to  the  plea,  and 
filed  therewith.   Xtie  pleadings  are  not  con* 


talned  In  the  certificate,  and,  as  It  does  not 
appear  that  the  required  notice  was  filed  by 
the  defendant,  this  question  must  be  an- 
swered In  the  negative.  The  Passaic  circuit 
court  should  be  advised  In  accordance  with 
the  views  hereinbefore  expressed. 


(«  N.  J.  U  Sl» 

NHW  TOHK,  L.  B.  A  W.  B.  CO.  T.  NEW 

JEBSCT  ELEOTHIO  BY.  CO. 

(Supreme  Court  of  New  Jersey.  Nov.  S.  1897.> 
INJCKIES  TO  Personal  Propertt— Actiox— Bail- 

HBNT— NeaLICENCB — LlABIUTT  OP  BaII.OR. 

1.  One  who  has  a  fixed  revenlonary  mtercst 
In  personal  property  has  the  right  to  sue  one 
who  is  not  in  possession  thereof  for  eucb  an  in- 
jury by  him  thereto  as  will  depreciate  its  value 
wlien  it  comes  to  his  hands. 

2.  A  bailor  when  be  makes  a  bailment  for  hire 
loc&tio  rei  parts  with  the  poasession  to  the 
chattels  to  the  bailee;  but,  if  any  permanent 
injury  t>e  done  to  a  chattel  by  a  third  party  dur* 
ing  the  continuance  of  the  bailment,  he  may 
maintain  an  action  against  such  third  party, 
whether  an  action  might  or  might  not  l>e  main- 
tained against  such  party  by  the  bailee  for  tm- 
ver,  trespass,  or  replevin  to  control  the  imaiedi- 
ate  possession. 

3.  A  bailor  need  not  look  alone  to  his  bailee 
for  a  wrong  by  a  third  party  Id  connection  with 
the  tailee  done  to  the  caattei  which  is  the  suti- 
ject  of  the  bailment  for  hire.  If  the  bailee  as- 
sumes to  pledge  or  sdl  the  balled  goods  as  his 
own,  such  an  act  amounts  to  a  converaloQ.  and 
the  bailor  may  at  once  bring  his  acdon  against 
the  third  party  in  whose  poBMssIon  the  proper- 
ty is  found.  While  a  mere  misuse  may  not  ter- 
minate the  bailment,  yet  when,  by  the  negli- 
gence of  the  bailee,  either  alone  or  In  conjnuc- 
tion  with  the  negligence  of  a  third  party,  the 
diattei  bailed  is  no  longer  fit  and  suitable  for. 
and  cannot  be  devoted  to,  the  use  for  which  it 
was  hired,  the  bailment  Is  at  an  end,  and  bailor 
can  maintain  his  action  for  the  Injury  done  to 
It 

4.  The  servants  of  the  bailee  In  a  bailment  for 
hire  are  not  the  servants  of  the  bailor,  and  he  is 
not  responsible  to  a  third  party  (or  the  negligence 
of  the  servants  of  the  bailee  In  respect  to  the 
bailment.  The  bailee  does  not  stand  in  the 
place  of  the  t>ailor,  nor  represent  him  in  such 
relation  aa  to  render  the  bailor  liable  for  the 
negligent  acts  of  the  bailee  or  his  servants  or 
agents;  and  while,  in  an  action  by  the  bailee  for 
Injuries  against  a  third  party,  occasioned  by  bis 
negligence,  toe  contribntory  negllgeQce  of  the 
bailee  or  his  servants  or  agents  will  constitate  a 
defense  to  the  action,  yet  in  an  action  by  the 
bailor,  who  is  the  owner,  apninst  a  third  party, 
for  injury  to  the  bailment,  the  negligeuce  of  the 
bailee  or  his  servants  or  agents  Is  not  Impntable 
to  such  bailor,  and  wiU  not  prevent  a  recovery. 

5.  A  bailment  for  hire  tor  use  distinguished 
from  a  bailment  tor  the  carriage  of  goods  by  a 
common  carrier. 

(Syllabus  by  the  Court.) 

Action  by  the  New  York,  Lake  Erie  & 
Western  Ballroad  Company,  1^  Its  receiver, 
against  the  New  Jersey  Electric  Ballway 
Company,  In  which  there  was  a  special  ver- 
dict directed  by  the  court.  Heard  on  rule 
to  show  cause  why  a  judgment  should  not  be 
entered  In  favor  of  plaintiff  on  the  verdict 
Judgment  for  plaintiff. 

Argued  November  term,  1806,  before  BEAS- 
liEY,  C  T.,  and  VAN  SYCKBl,,  OABRISON, 
and  LZPFINCOTT,  JJ. 
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Mr.  Cortlnndt  and  R.  Wayne  Parker,  for 
plaintiff.  William  B.  Gourley,  for  defendant 

LIPPINCOTT,  J.  In  this  case  the  action 
iQ  brought  by  the  New  York,  Lake  Erie  & 
Western  Railroad  Company,  by  Its  receiver, 
against  the  defendant,  to  recover  damages 
sustained  by  the  locomotive  engine  and  cars 
of  the  plaintiff,  in  a  collision  between  the 
locomotive  engine  and  an  electric  car  of  the 
defendant  company,  at  a  crossing,  over  a 
public  highway,  at  Singac,  !n  Passaic  coun- 
ty, on  September  2,  1895.  The  locomotive 
and  some  of  the  cars  of  the  train  belonged 
to  the  plaintiff  company,  and  by  It  had  been 
hired  by  the  day,  and  from  day  to  day  for 
use,  to  the  New  York  &  Greenwood  Lake 
Railway  Company,  which  latter  company 
was,  with  its  own  engineer, 'fireman,  and  em- 
ployes, running  the  same  over  and  upon  Its 
own  roadbed  and  rails,  at  such  highway 
crossing,  at  the  time  and  place  of  collision. 
The  defendant  was  a  street  electric  railway 
company,  running  along  and  upon  the  Little 
Falls  road,  which  Is  a  public  highway  from 
Paterson  to  Passaic  and  Rutherford.  The 
tracks  of  the  New  York  &  Greenwood  Lake 
Railway  cross  this  highway  at  Singac.  At 
the  same  point,  the  electric  car  tracks  of  the 
defendant  company  cross  the  tracks  of  the 
plaintiff  railroad  company;  and  the  collision 
between  the  electric  car  and  the  locomotive, 
while  both  were  in  the  act  of  making  this 
crossing,  cansed  the  damage  to  the  locomo- 
ttve  and  cars  of  the  plaintiff.  The  cause  was 
tried  at  the  Passaic  circuit,  together  with  the 
case  of  the  New  York  &  Greenwood  Lake 
Railway  Company  against  the  defendant, 
for  damage  to  the  tracks  of  the  railroad,  and 
to  other  cars  owned  by  it,  before  the  same 
Jury,  and  the  evidence  is  the  same  as  to 
both  cases  except  as  to  damages.  Both 
cases  were  argued  In  this  court  at  the  No- 
vember term.  1896,— the  former  case  upon  a 
rule  to  show  cause  why  the  verdict,  which 
was  for  the  defendant  in  that  case,  should 
not  be  set  aside,  which  rule  was  discharged 
at  the  February  term,  1897,  upon  an  opinion 
of  the  court  rendered  at  that  term.  37  Atl. 
628.  In  that  case,  this  court.  In  Its  opinion, 
held  that  there  existed  no  error  of  the  trial 
court  in  the  admission  or  rejection  of  evi- 
dence, or  In  Its  Instruction  to  the  jury,  nor 
was  the  yerdlct  against  the  evidence  or  the 
weight  thereof,  nor  contrary  to  the  charge 
of  the  court.  In  the  cause  now  In  hand  the 
trial  Justice  directed  the  jury  to  return  a  spe- 
cial verdict.  The  Jury  were  directed  to  find 
by  their  verdict— First,  whether  the  collision 
or  accident  occurred  by  reason  of  the  negli- 
gence of  the  employes  of  the  defendant  In 
charge  of  and  operating  the  electric  car  of 
the  defendant  company;  secondly,  whether 
the  negligence  of  the  employes  of  the  New 
York  &  Greenwood  Lake  Railway  Company, 
the  bailee  of  the  plaintiff  company  of  the 
locomotive  and  some  of  the  cars  of  the  train, 
contributed  to  the  colllsloa  or  accident;  and. 


thirdly,  what  amount  of  damages  bad  the 
plaintiff  suffered.  The  Jury,  by  their  special 
venllct,  found  negligence  of  the  employes  of 
the  defendant  company  causing  the  accident; 
also  that  the  negligence  of  the  employee  of 
the  New  York  &  Greenwood  Lake  Railway 
Company  contributed  thereto;  and  also  that 
the  plaintiff  c<»npany  had  suffered  damage  to 
the  amount  of  $1,445.  On  this  verdict  the 
postea  was  framed,  and  the  motion  now  is  for 
judgment  thereon. 

The  right  of  the  plaintiff  to  recover  against 
the  defendant  is  denied  on  the  ground,  first, 
that,  under  the  verdict  finding  that  the  con- 
tributory negligence  of  the  New  York  & 
Greenwood  Lake  Railway  Company  concur- 
red and  co-operated  with  the  negligence  of 
the  defendant  In  causing  the  Injury,  there- 
fore the  action  should  be  alone  against  that 
company,  and  that  for  such  injury  action 
only  can  be  had  against  the  New  York  & 
Greoiwood  Lake  Railroad  Company,  which 
was  the  bailee  of  the  plaintiff  of  the  locomo- 
tive «nd  cars,  and  that  It  cannot  be  main- 
tained against  the  defendant,  althougti  its 
negligence  contributed  to  the  Injury.  This 
contention  Involves  the  question  of  the  right 
of  the  bailor  against  a  third  party  as  wrong- 
doer In  relation  to  the  subject-matter  of  a 
bailment  for  hire  for  use.  There  Is  no  ques- 
tion but  that,  for  the  Injury  to  the  actual 
possession  of  the  bailee,  action  against  si 
third  party  will  lie  only  at  the  suit  of  the 
bailee;  and  the  general  current  of  authority 
appears  to  be  that  the  bailee  can  Include  In 
such  suit  damages  for  the  entire  injury  to 
the  subject  of  the  bailment, '  but  no  case  Is 
found  which  denies  the  right  of  the  balliyr 
to  sue  and  recover  for  the  permanent  injury 
to  the  property  even  before  the  expiration  of 
the  baUment.  One  who  has  a  fixed  rever- 
sionary Interest  In  property  has  a  right  to 
sue  one  who  Is  not  in  possession  thereof 
for  an  injury  to  such  l>roperty  which  *ill 
depreciate  Its  value  when  It  comes  to  his 
hands,  and  Is  entitled  to  recover  damages 
to  the  extent  of  such  det»edation.  The 
owner  of  a  reverB]<aiary  interest  In  personal 
property  has  the  same  right  of  action  for  an 
injury  thereto  as  In  the  case  of  real  prop- 
er^. Shear.  &  R.  Neg.  8  119.  The  bailor, 
when  be  makes  a  bailment  for  hire,  parts 
with  the  right  of  possession  to  the  chatt^; 
and  It  has  been  held  that  he  cannot  during 
the  existence  of  the  baUment  maintain  an 
action  of  trespass  Cor  Its  asportation,  or  tro- 
ver for  its  mere  conrerslon,  or  replevin  to 
recover  back  Its  possesslmi  against  any  third 
person;  but  It  seems  to  be  the  accepted  doc- 
trine at  present  that,  if  any  permanait  in- 
jury be  done  to  the  chattel,  he  may  maintain 
a  special  action  on  the  case  against  a  third 
party  for  Injury  done  by  such  third  party 
to  the  reversionary  interest,  and  this  seems 
to  be  both  by  reason  and  authority  the  rule, 
whether  an  action  might  or  might  not  be 
maintained  by  the  bailee  against  such  party 
for  trover,  tre^was,  or  replerln,  to  ocmtrol 
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the  ImmedlaJte  voaaem&oa.  Pot  Torta, 
432.  A  person  who  baa  let  a  chattel  oat  to 
hire  mi^,  oevutheleBa,  tne  a  third  pai^r  'or 
duuages  In  respect  to  tb&  permanent  In- 
jury to  the  reveralonary  Interest.  Add. 
Torts,  p.  410.  In  Mears  t.  Railway  Co.,  11 
C.  B.  (N.  SO  850.  the  case  was  that  a  barge 
was  let  to  hire.  The  defendant,  who  was  not 
the  bailee,  was  engaged  In  raising  a  bdler  out 
of  the  barge,  when  the  boiler  was  negligently 
allowed  to  fan,  destroying  the  baige.  The  court 
held  that  the  plaintiff,  who  was  the  owner 
of  the  barge,  had  the  right  to  soe  a  third 
party  whose  negligee  caused  the  injury, 
and  laid  down  tbe  rule  that,  although  the 
owner  could  not  bring  an  action  when  there 
had  been  no  permanent  injury  to  the  chattel, 
where  there  Is  such  permanent  Injury  tbe 
owner  might  maintain  an  action  against  the 
person  whose  wrongful  act  had  caused  the 
injury.  The  general  rule  ai^>earB  to  be  that 
the  ownrar  of  a  chattel  which  Is  out  on  hlfe 
for  an  unexpired  term  may  maintain  an  ac- 
tion against  a  third  person  for  a  permanent 
Injury  thereto.  3%ls  seems  to  be  the  rule 
whether  the  bailment  has  expired  or  not. 
Howard  Farr,  18  N.  H.  4S7;  White  r. 
GrifOn,  40  N.  G.  138;  Ralkoad  Co.  t.  Kldd.  7 
Dana,  245;  Hawkins  t.  Phythlan,  8  B.  Mon. 
filfi.  A  bailor  need  not  IocHe  alone  to  his 
bailee  for  a  wrong  a  third  party  in  coi^ 
nectlon  with  the  bailee,  as  respects  the  con- 
tract of  bailment  If  a  bailee  assumes  to 
pledge  or  sell  the  balled  goods  as  his  own, 
such  an  act  amounts  to  a  coaTersIon,  and 
the  bailor  may  Immediately  bring  an  action 
of  trover  or  refdevln  (^Inst  the  third  party 
In  whose  possession  the  property  is  found. 
Story,  Ballm.  (0th  Bd.)  |  418.  In  Enos  v. 
Cole,  S3  Wis.  236.  10  N.  W.  377,  the  right  of 
the  action  of  trespass  against  a  third  party 
to  whom  the  bailee  bad  lmpr<H>erIy  sold  the 
goods  balled  was  distinctly  recognized. 
Whether  the  bailment  in  the  case  In  band 
had  expired  or  not,  it  seems,  can  make  very 
little  difference.  This  bailment  or  hire  of  this 
locomotlTe  and  cars  was  presumably  the 
bailor  at  its  will.  A  bailment  may  be  deter- 
mined by  tbe  mere  efflux  of  time,  as  where 
the  chattel  Is  balled  for  a  stated  period. 
Here  the  bailment  was  not  for  any  stated 
period.  It  may  be  determined  by  the  accom- 
idlshment  of  the  object  for  which  the  thing 
was  balled,  as  where  the  chattel  is  hired  for 
a  particular  purpose,  or  Is  pledged  until  tbe 
loan  Is  repaid.  It  may  be  dissolved  by  mu- 
tual agreement  at  any  time.  And  either 
party,  as  has  been  said,  where  the  bailment 
Is  not  for  any  particular  time,  may  terminate 
It  at  will.  It  may  be  determined  by  the  total 
or  partial  destruction  of  the  subject-matter 
of  tbe  bailment,  as  where  a  chattel  is  lost  or 
la  destroyed.  It  may  be  also  terminated 
where  the  bailee  disposes  of  It  contrary  to 
tbe  terms  of  the  bailment.  In  this  case  the 
bailment  was  terminated  at  tbe  time  of  the 
Injury,  for  then  It  was  no  longer,  under  the 
evidence,  fit  and  suitable  for  tbe  use  which 


the  contract  of  bailment  ccmtemplated.  While 
a  mere  misuse  might  not  terminate  the  bail- 
ment, yet,  when,  1^  tbe  negligence  of  tbe 
bailee  eltiier  alone  or  In  conjnactltm  with 
tibe  negligence  of  a  third  party.  It  Is  no  long- 
er fit  and  snltaUe  for  the  uses  for  which  it 
was  hired,  both  by  reason  and  all  the  author- 
ities, the  contract  of  bailment  is  at  an  aid. 
It  would  seem  to  be  clear  that,  under  gen- 
eral prhiciples,  a  bailor  can  maintain  an  ac- 
tion for  Injury  to  the  property  balled,  at  the 
hands  of  a  third  party,  who  la  a  wrongdoer 
in  relation  thereto,  especially  wherever  the 
Injury  is  of  a  permanent  character.  There- 
fore the  contention  of  the  def^dant  that  the 
right  of  action  was  alone  agtdnst  tbe  bailee 
must  fan. 

But  the  right  to  recover  is  secondly  denied 
upon  the  ground  that  the  contributory  ne^- 
gence  of  tbe  New  York  &  Greenwood  Lalw 
Ballroad  (Company,  the  bailee  of  tiie  loco- 
motlTe and  cars,  Is  a  bar  to  recovery  by  the 
plaintiff  company,  which  was  tbe  bailor  of 
the  same,  and  that  the  contributory  negli- 
gence of  the  bailee  is  Imputable  to  the  iriain- 
tlff  as  bailor,  and  therefore  in^rents  a  re* 
covery.  It  Is  contended  that,  In  law,  the 
bailee  could  have  Included  the  Injuries  to 
the  locomotive  and  cars  In  his  action  against 
tbe  defendant,  and  that  its  contributory  neg- 
Ugence  would  have  been  a  complete  defense 
to  the  action,  and,  this  being  so,  that  this 
same  contributory  negligence  can  be  success- 
fully set  up  against  the  plaintiff,  who  is  the 
owner  of  the  property;  or,  in  other  words, 
that  the  possession  1^  the  bailee  involves 
the  bailor  In  all  the  consequences  of  the  de- 
fault of  the  bailee,  however  much  the  act 
of  wrongdoing  by  the  third  party  might  be 
the  Joint  cause  of  Injury  to  the  chattels  in 
the  possession  of  the  bailee.  Tbe  reason  of 
this  contention,  as  It  appears  to  tbe  court, 
is  not  apparent  or  well  founded.  It  need 
only  be  said  that  a  bailment  Is  a  contract 
which  Is  Interpreted  by  the  same  rules  as 
other  contracts.  The  bailor  and  bailee  are 
Just  as  Independent  of  each  other  in  regard 
to  the  subJect-mattOT  as  tbe  contract  by  Its 
terms  permits  them  to  be.  It  Is  the  deliv- 
ery of  a  thing  in  trust  for  some  special  object 
or  purpose,  upon  a  contract,  express  or  Im- 
plied, to  conform  to  the  object  of  purpose  of 
the  trust.  Story,  Ballm.  (8th  Ed.)  p.  4.  This 
is  evidently  true  as  to  a  bailment  for  hire 
to  use  locatio  rel.  If  not  a  part  of  the  ex- 
press contract,  the  law  impliedly  engages  to 
allow  tbe  full  use  and  enjoyment  of  tbe  chat- 
tel by  the  bailee,  to  the  extent  of  the  use 
and  enjoyment  of  the  object  of  the  hiring, 
and  for  the  time  hired.  Tbls  right  of  the 
bailee  is  quite  Independent  of  any  control  by 
the  bailor,  but  there  Is  also  the  right  of  the 
bailee  to  have  the  thing  used  with  care  and 
moderation;  to  have  It  applied  to  the  use 
for  which  It  Is  hired,  and  no  other;  to  have 
it  used  with  reasonable  care  for  its  preser- 
vation; and  to  have  redelivery  when  the  use 
to  which  It  Is  to  be  devoted  Is  completed  or 
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performed,  or  the  bailment  has  otherwise 
expired.  The  bailee  is  responsible  to  the 
bailor  for  injuries  to  the  subject  of  the  bail- 
ment by  reason  of  the  negligence  of  the 
bailee,  and  of  his  servants  in  the  course 
of  his  employment,  occasioning  Injury  to  the 
property.  The  general  property  remains  in 
the  bailor,  and  the  bailee  only  has  a  special 
Interest  for  the  express  or  Implied  objects  of 
the  bailment.  Under  these  general  princi- 
ples, now  well  established  as  goveming  the 
contract  of  bailment,  it  would  be  entirely  too 
artificial  to  say  that  no  right  of  action  exist- 
ed  by  the  bailor  against  a  third  party  as  a 
wrongdoer  for  injury,  by  negligence  or  other- 
wise, to  the  chattel  which  was  the  subject 
of  the  bailment  It  is  not  an  answer  that 
the  bailee  has  his  right  of  action  for  the 
full  injury  against  the  wrongdoer,  for  the 
bailee  may  never  choose  to  seek  such  a  rem- 
edy, nor  can  he  be  compelled  to  do  so,  nor 
can  it  be  said  with  any  greater  reason  that 
the  bailor  must  resort  alone  to  the  bailee  for 
redress  for  the  Injury,  for  It  may  have  oc- 
curred In  spite  of  the  exercise  of  the  full 
degree  of  care  required  of  the  bailee,  as  in 
case  of  theft,  by  the  servants  of  the  hirer, 
for  which  he  is  not,  generally  speaking,  lia- 
ble, unless  there  are  some  circumstances 
which  Impute  to  him  a  want  of  due  dili- 
gence. Vere  v.  Smith,  1  Vent  121,  2  Lev.  5; 
Story,  Ballm.  (8th  Ed.)  SS  38,  407.  The  serv- 
ants of  the  bailee  are  responsible  to  the 
bailor  for  their  malfeasance,  not  because 
they  are  the  servants  of  the  bailee,  but  be- 
cause they  are  active  wrongdoers  to  the  bail- 
ment. Lane  v.  Cotton,  12  Mod.  488;  Story, 
Bailm.  (Sth  Ed.)  8  405;  Story,  Ag.  §S 
320.  The  care  or  diligence  required  to  be  ex- 
ercised depends  upon  the  nature  of  the  sub- 
ject and  It  rises  in  proportion  to  the  demand 
for  it;  and,  when  the  required  care  Is  exer- 
cised, the  bailee  is  no  longer  responsible  to 
the  bailor.  Therefore,  there  Is  nothing  on 
the  relation  of  the  bailor  and  bailee  which 
of  itself  can.  prevent  the  bailor  from  seeking 
out  the  third  party  as  the  wrongdoer,  and 
Imposing  upon  him  the  liability  for  the  re- 
sults of  his  conduct  to  the  subject  of  the 
bailment  It  would  seem,  upon  reason,  that 
there  could  exist  no  objection  to  the  Joint 
liability  of  the  wrongdoer  and  the  bailee 
when  the  Joint  negligent  act  of  both  caused 
the  injury. 

But  the  defendant  distinctly  contends  that 
the  negligence  of  the  bailee  or  its  servants 
in  the  operation  of  this  locomotive  and  train 
of  cars  by  reason  of  this  bailment,  contrib- 
uting to  the  injury,  Is  Imputable  to  the  bail- 
or, and  prevents  a  recovery  on  the  part  of 
the  bailor  against  the  defendant  as  a  third 
party,  who  is  a  Joint  wrongdoer  with  the 
bailee.  This  joint  negligence  by  the  special 
verdict  is  found  to  have  been  the  cause  of 
the  collision  and  Injury,  and  therefore  the 
case  must  be  considered  with  the  fact  of  the 
contributing  negligence  of  the  bailee  estal)- 
Usbed.   In  a  contract  of  bailment  of  things 


for  hire,  the  bailor  is  not  responsible  to  a 
third  party  for  Injuries  occurring  to  such 
third  party  by  reason  of  the  negligent  use 
of  the  thing  hired  by  the  bailee,  nor  for  the 
negligence  of  the  servants  of  the  bailee  In 
respect  thereto.  The  bailee  does  not  stand 
In  the  place  of  the  bailor,  nor  represent  him 
in  such  relation  as  to  render  the  bailor  lia- 
ble for  such  injuries;  nor  are  the  servants 
of  the  bailee  the  servants  of  the  bailor,  or  In 
any  sense  acting  for  him;  and  the  contract 
of  bailment  Is  in  so  far  entirely  an  inde- 
pendent one,  and  the  liabilities  of  the  bailor 
and  bailee  to  third  parties  are  essentially 
Independent  of  each  other.  In  this  case  It 
cannot  be  contended  that  the  plalntlflT  com- 
pany would  have  been  responsible  to  the  de- 
fendant if  the  negligent  use  of  the  locomo- 
tive by  the  servants  of  the  New  York  & 
Greenwood  Lake  Railroad  had  occasioned  an 
injury  to  the  defendant's  car  at  this  cross- 
ing. This  negligence,  however  much  It 
might  be  the  occasion  of  the  Injury  to  the  de- 
fendant, could  not  have  rendered  the  plain- 
tiff company  responsible,  so  long  as  In  this 
case  no  act  or  conduct  of  the  plalntlft  com- 
pany was  in  question.  It  did  not  in  fact 
advise,  encourage,  or  permit  in  the  hands 
of  its  bailee  the  negligent  use  of  this  locomo- 
tive. The  contributory  negligence  of  a  third 
person  can  only  be  set  up  in  defense  when 
it  is  legally  imputed  to  the  plaintiff,  and  its 
existence  must  depend  upon  some  connection 
or  relation  between  the  plaintiff  and  the 
third  person  from  which  such  legal  responsi- 
bility may  arise.  It  Is  a  general  rule  that  It 
is  no  Justification  of  the  misconduct  of  the 
defendant  that  some  third  person,  a  stranger, 
was  also  In  the  wrong.  The  negligence  of 
the  servant  In  the  course  of  his  master's  em- 
ployment Is  Imputable  to  the  master,  and  so 
as  between  i^ent  and  principal.  But  the 
negligence  of  one  passenger  In  a  car  stand- 
ing alone,  inflicting  Injury  upon  another  pas- 
senger, is  not  imputable  to  the  railroad  com- 
pany, a  common  carrier  of  passengers. 
There  must  exist  concurring  negligence  In 
some  respect  In  the  railroad  company.  Sher- 
idan V.  Railroad  Co.,  36  N.  Y.  39;  Cannon  v. 
Railroad  Co.,  6  L.  R.  Ir.  199.  If  the  defend- 
ant be  negligent,  the  fact  that  the  negligence 
of  others  co-operated  or  concurred  with  it 
in  effecting  the  wrong  does  not  affect  the  ques- 
tion or  measure  of  liability.  Mott  v.  Railroad 
Co.,  8  Bosw.  345;  Atkinson  v.  Transportation 
Co..  60  Wis.  141, 18  N.  W.  764. 

It  may  be  deemed  to  be  settled  in  this  state 
that  the  employes  of  servants  of  a  bailee  are 
not  the  servants  of  the  bailor  In  any  such  re- 
lation as  to  make  the  bailor  liable  to  third 
parties  for  their  negligence  or  misconduct  in 
relation  to  the  thing  baited;  as  where  A. 
hired  a  coach  and  horses  with  a  driver  from 
B.,  to  take  his  family  on  a  particular  jour- 
ney, and  In  the  course  of  the  Journey,  in 
crossing  the  track  of  a  railroad,  the  coach 
was  struck  by  a  passing  train,  and  A.  wat 
Injured.  'In  an  action  by  A.  against  the  rail- 
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i-oad  companj  for  damages,  tt  was  hdd  tbat 
the  relation  of  master  and  servant  did  not 
exist  between  the  plalnttff  and  the  driver, 
and  that  the  negllgaice  of  the  driver,  co- 
operating with  tbat  or  the  persons  in  charee 
ot  the  train  wtiich  caused  the  accident,  was 
not  imputable  to  the  plaintifT  as  contributory 
negligence  to  bar  his  action.  It  was  further 
held  tbat  for  whatever  purpose  the  negli- 
gence was  invoked,  whether  as  an  action  for 
injury  done  by  the  driver,  or  as  contributory 
negligence  to  bar  the  action  by  the  passen- 
ger against  the  third  person  for  an  injury 
sustained,  the  negligence  to  be  imputed  to 
the  passenger  must  be  such  as  arises  in  some 
manner  from  his  own  conduct  ■  The  negli- 
gence of  the  driver  without  some  co-operating 
negligence  cannot  be  Imputed  to  the  passen- 
ger In  virtue  of  the  simple  act  of  hiring. 
Bailroad  Co.  v.  Stelnbrenner,  47  N.  J.  Law, 
161;  Bennett  v.  OYansportation  Co.,  30  N.  J. 
Law,  22S.  There  is  no  perceivable  distinc- 
tion between  the  case  in  tiand  and  the  cases 
last  cited.  Both  rest  upon  a  contract  of  bail- 
ment for  the  hire  of  a  thing  for  use,  and,  al- 
though a  contract  mutually  beneflcial  to  each 
of  the  parties,  tbey  are  so  Independent  of 
each  other  that  the  negligence  of  one  cannot 
be  inqnutaCle  to  the  other.  It  la  only  what 
the  contributory  negligence  is  of  such  a  char- 
acter, and  the  third  person  Is  so  connected 
with  the  plaintiff,  tbat  an  action  might  be 
maintained  against  the  plaintiff  for  damages 
for  the  consequences  of  such  negligence,  and 
when  the  plaintiff  brings  the  action,  that  the 
negligence  la,  in  contemplation  of  law,  the 
plaintiff's  negligence,  and  It  Lb  justly  Imputed 
to  him.  This  relation  does  not  exist  between 
the  bailor  and  bailee  under  the  ordinary  con- 
tract of  bailment  The  case  of  Hawkins  v. 
Phytblan,  8  B.  Mon.  515,  is  a  case  very  simi- 
lar in  the  application  of  the  principles  of  law 
to  the  one  In  hand.  In  this  case  the  plain- 
tiff hired  a  slave  to  A.,  who  allowed  blm  to 
go  with  B.  While  B.  had  the  slave,  he  put 
blm  on  a  restive  horse,  which  threw  the 
slave,  and  killed  him.  The  plaintiff  sued  A. 
and  B.  together.  .The  verdict  was  allowed 
to  stand  against  B.,  although  it  was  set  aside 
as  to  A.,  by  reason  of  an  erroneous  Instruc- 
tion of  the  court  to  the  Jury.  The  cases 
cited  by  the  defendant  In  his  argument  are 
mainly  based  on  the  doctrine  laid  down  In 
Thorogood  V.  Bryan,  8  C.  B.  114.  in  which 
the  deceased  Intestate,  while  alighting  from 
the  omnibus  in  which  he  was  a  passenger, 
waa  knocked  down  by  the  defendant's  omni- 
bus, and  received  Injuries  from  which  death 
ensued.  The  court  held  In  that  case  that,  If 
the  want  of  care  on  the  part  of  the  driver  of 
the  omnibus  In  which  the  deceased  was  rid- 
ing In  not  driving  up  to  the  curb  to  put  the 
deceased  down  bad  been  conducive  to  the  In- 
Jury,  the  plaintiff  could  not  recover,  although 
the  defendant's  driver  had  been  guilty  of 
n^l^nce.  It  Is  sufficient  to  say  that  this 
doctrine  has  been  thoroughly  disapproved  In 
thla  state  In  the  case  of  Bailroad  Co.  t.  Steiu- 


brenner,  ■  47  N.  J.  Law,  101.  Before  the 
Stelnbrenner  Case  had  been  decided.  Chief 
Justice  Beasley,  in  the  case  of  Bennett  t. 
Tran^Kutatlon  Co.,  30  N.  J.  Law,  226,  had  re* 
pudlftted  the  doctrine.  It  has  now  been  ovw- 
ruled  in  England  In  the  Beroina  Case,  12 
Proh.  OIv.  58.  The  supreme  court  of  the 
United  States,  In  the  case  of  Little  v.  EEackett, 
110  n.  8.  S&a,  0  Sup.  Ct  891,  also  r^udlatea 
It.  There  Is  a  line  of  cases  hi  which  the  pecu- 
liar relation  of  the  shipper  of  goods,  and  the 
comnKm  carrier  thereof,  exists,  locatio  operls 
merclum  vdiendarum,  where  the  common  csr- 
rler  only  can  be  h^  responsible  for  an  Injury 
to  the  goods.  In  this  reMtlon  the  common  car- 
Tiet,  and  not  a  third  party  as  a  wrongdoer  to 
the  goods,  is  alone  reqMuudble  tox  all  Inju- 
ries, save  those  caused  the  act  of  Cod  or  the 
public  enemy,  or  for  the  natural  wear  and 
tear;  and  for  Injuries  arising  from  these  lat- 
ter causes  no  one  can  be  made  jlaUe.  *  The 
shipper,  accor^og  to  sach  authoritlea,  cannot 
recover  against  a  Ihird  party  for  negligence 
In  the  care  of  such  goods  or  injuria  to  them. 
The  distinction  between  the  relation  which 
exists  in  law  between  the  shipper  and  the 
common  carrier  of  goods  and  the  bailment 
for  hire  of  a  chattel  for  use  Is  so  obvious  aa 
not  to  need  discussion.  Thr  carriage  of 
goods  Is  by  an  legal  writers  classed  aa  a  dif- 
ferent contract  of  ballmoit  having  peculiari- 
ties and  governed  by  principles  charactetle* 
tic  of  the  relation  quite  apart  from  the  con- 
tract of  bailment  of  efaattds  for  hire.  The 
cases  cited  by  the  defendant  are  Vander- 
plank  V.  Miller,  1  Moody  &  M.  160;  Sampson 
V.  Hand,  6  Whart  311;  Transfer  Co.  T.  Kel- 
ly, 36  Ohio  St  86;  and  Insurance  Co.  t.  An»> 
tin,  69  N.  Y.  470.  These  cases  are  all  cases 
which  arise  under  the  contract  of  bailment 
for  the  carriage  of  goods  and  chattels,  not  by  a 
special,  but  by  a  common,  carrier.  He  Is  treat- 
ed as  an  insurer  against  all  but  the  excepted 
perils  (Jones,  Ballm.  101),  and  the  shipper  can- 
not look  beyond  him  for  liability;  and  this  rule 
is  said  to  be  grounded  upon  public  policy. 

I  cannot  perceive  that  whethM-,  In  respect 
to  this  action,  the  duty  of  the  defendant  and 
the  bailee  were  joint  or  separate  can  make 
any  difference.  If  the  same  duty  oiC  care 
was  due  and  owing  to  the  plaintiff,  then  a 
common  neglect  of  that  du^  would  render 
them  both  liable  as  Joint  tort  feasors.  If  the 
duty  to  plaintiff  was  a  separate  one,  which 
was  neglected  to  be  performed  by  each  of 
them,  although  the  duties  were  diverse  and 
disconnected,  and  the  negligence  of  each  was 
without  concert  If  such  neglects  concurred 
and  united  in  causing  the  Injury,  the  tort 
still  Is  equally  Joint  and  the  tort  feasors  are 
subject  to  a  Uke  liability.  Matthews  v.  Kail- 
road  Co.,  60  N.  J.  lAW,  84.  27  AO.  919.  TtM 
bailee  was  bound  to  use  reasonable  care  and 
diligence  In  the  preservation  of  the  property 
from  injury.  The  defendant  In  the  opera- 
tion of  the  electric  car,  was  bound  to  exer- 
cise reasonable  care  In  avoiding  injury  to  tiiv 
property  of  which  the  i^alntUt  was  the  own- 
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er.  It  would  seem  that  the  Intervention  of 
the  negligence  of  the  bailee  could  not  shield 
the  defendant  from  Injury  caused  by  Its  own 
oeglfgence.  Both  might  have  been  selected 
aa  Joint  tort  feasors,  or  the  action  could  be 
maintained  against  either.  The  conclusion 
reached  Is  that  the  plaintiff  had  the  right  to 
ane  either  or  both  these  companies  for  the  in- 
juries arising  from  their  negligence  to  the 
locomotive  and  cars  of  the  plaintiff,  and  it  Is 
not  a  defense  to  the  action  that  the  accident 
was  contributed  to  by  the  negligence  of  the 
other.  Each  Is  liable  upon  Its  own  negli- 
gence, and  the  negligence  of  the  bailee  Is  not 
Impotable  to  the  plaintiff  as  a  shield  to  the 
defendant  against  recoveiy.  Judgment  must 
be  entered  on  postea  for  the  damages  found 
by  the  jury. 


(Cl  N.  J.  U  47g) 
STATE  (FOLEY,  Proseentor)  t.  MAYOR, 
ETC.,  OF  CITY  OF  HOBOKEN. 

(Sapmne  Court  ot  New  Jecaey.   Dea  1, 1S87.) 

COMBTITDTIOXAI.  IiAW  —  COXSTaUOnOir—BT^TITTBS 

— <!us8iriaATtoir  or  Cmn. 

1.  "Ad  act  to  eoaUe  cities  of  tiw  second  class 
of  this  state  to  repave  streets  end  to  issne  bonds 

In  payment  therefor"  (P.  L.  1896,  p.  94)  Is  un- 
coDstitutionn],  for  the  reason  that  the  localities 
in  which  it  operates  are  specified  bj  means  of 
population  not  classiSed  with  reference  to  it. 

2.  The  meaning  of  the  constitational  interdict, 
and  its  applicatioD  to  legislation,  ere  judicial 
questions. 

3.  The  legislature  may.  without  infringing  up- 
on this  interdict,  Bul>divide  cities  for  toe  pur- 
poses of  legislation,  either  by  creating  the  sub* 
oiTlsioo  in  the  same  law  that  declares  the  legis- 
latiTe  will  with  respect  to  it,  or  by  referring  for 
that  purpose  to  a  general  legislative  classification 
preTfousIy  made.  Whether,  in  either  case,  the 
le^slation  presents  a  subject  for  judicial  coatrol, 
depends  upon  whether  the  dassiScatioa  be  sub- 
stantial or  nio^.  "Substantial,"  in  this  sense, 
means  tliat  the  limitation  la  hieidentally  conse- 

Snent  upon  the  character  of  the  legislative  provl- 
ion;  "illufllTe."  that  the  sdectlon  is  extraneous 
from  it.  Such  illusiveness  results  equally  when 
a  classification  is  created  with  "a  view  to  escap- 
ing the  constitutional  restriction,"  and  when  one 
b  adopted  that  has  a  Mka  result 

4.  Legislation  for  muDicipalltiea  may  deal  with 
the  musicipal  apparatus  as  such,  or  it  may  af- 
fect the  citizen  in  other  respects. 

Where  the  governmental  apparatus  alone  Is 
the  subject  of  legislation,  population  ordinarily 
so  folly  connotes  all  the  essential  conditions  that 
the  general  subject  is,  In  the  absence  of  palpa- 
ble evasion,  a  qnestion  for  Ipf^islative  judgment 
But,  where  the  legislation  affects  the  citizen  or 
taxpayer  in  other  respects,  classification  by  mere 

Spniation  is  substantial  or  illusive  according  to 
e  criterion  above  ladicatedj  and  hence  presents 
a  question  for  jjudicial  examination,  and,  if  nec- 
cssatT.  for  judicial  control. 

Quaere:  Whether  the  inequality  Imposed  by 
this  act  under  color  of  clasuficataon  brings  it 
within  the  fourteenth  amendment  of  the  federal 
constitution. 

(Syllabus  by  flie  Court) 

Certiorari  by  the  state,  on  the  prosecution 
»f  Michael  Foley,  against  the  mayor  and  com- 
mon council  of  the  city  of  Hobolten,  to  re* 
view  a  resolution  of  said  city  to  repare 
streets,  and  to  issue  bwda  In  payment  ther» 
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of,  under  the  authority  of  P.  L.  1896,  p.  94. 
Resolution  set  aside. 

Argued  November  term,  1897,  before  OAH- 
msON  and  LIPFINCOTT,  JJ. 

W.  D.  Edwards,  for  proeecntor.  J.  F..Mta- 
tum,  for  defendant 

GARRISON,  J,  Under  the  title,  "An  act  to 
enable  cities  of  the  second  class  of  this  state 
to  repave  streets  and  to  Issue  bonds  in  pay- 
ment therefor"  (P.  L.  1S96,  p.  &4),  the  legis- 
lature enacted  that  In  such  cities  the  cost  of 
repavlng  streets,  when  ordered  by  the  govern- 
ing body  thereof,  might  be  met  by  the  Issue 
and  sale  of  bonds,  the  principal  and  interest 
of  which  should  be  paid  by  general  taxation, 
through  the  instrumentality  of  a  sinking  fund. 

Inasmuch  as  this  legislation  does  not  lay 
down  a  rule  for  all  cities,  the  judicial  Inquiry 
Is  whether  It  rests  upon  such  a  subdlTlsIoa  of 
them  as  to  be,  Id  a  constitutional  sense,  a 
general  law.  If,  for  the  formula  "cities  of 
the  second  class,"  there  be  substituted  that 
which  is  Its  real  and  only  meaning,  viz.  "cities 
having  a  population  of  not  less  than  twdre 
thousand  nor  more  than  one  hundred  thou- 
sand" (1  Gen.  St  p.  468),  and  the  quesOon  be 
then  stated  In  the  terms  that  have  been 
adopted  by  the  courts  of  this  state,  the  In- 
quiry presented  Is  whether  there  Is  anything 
In  the  fabric,  character,  situation,  or  circum- 
stances of  the  cities  affected  by  this  act,  not 
shared  by  cities  of  other  classes,  that  renders 
the  mle  suitable  to  the  class  selected,  and  to 
it  alone.  To  state  the  question  Is,  In  effect, 
to  answer  that  part  of  It  that  rests  In  matter 
of  fact;  for  the  only  distinguishing  feature  of 
the  class  of  cities  selected  Is  that  they  have 
more  population  than  some  of  the  cities  of 
this  state,  and  less  than  others.  So  that  the 
legal  Inquiry  Is  whether  the  mere  fact  of  this 
Intermediate  position  In  point  of  population  Is 
consistent  with  the  selection  of  the  cities  so 
situated  for  the  exclusive  Imposition  of  the 
proposed  powers. 

Before  entering  upon  this  Inquiry  a  prelim- 
inary contention  Is  raised,  viz.  whether  the 
subject  be  at  all  one  for  judicial  Interference, 
In  view  of  the  fact  that  the  statute  In  ques- 
tion Is  based  upon  a  general  act  classifying 
the  cities  of  this  state  for  the  pnrpoBeB  of  Ieg<- 
Islatlou. 

Whatever  doubts  may  have  been  entertained 
or  expressed  upon  this  point  are.  In  my  judg* 
ment,  entirely  set  at  rest  by  two  recent  deci- 
sions In  the  court  of  errors  and  appeals.  I 
refer  to  Mortiand  v.  Christian,  52  N.  J.  Law, 
538,  20  AtL  673,  and  Wanser  t.  Hoos,  38  Ati. 
449. 

Placing  these  two  cases  side  by  side,  anA 
reading  each  decision  In  the  light  of  the  oth- 
er, the  state  of  the  law  upon  this  subject  Is: 

That  the  meaning  of  the  constitutional  In- 
terdict, and  Its  application  to  specified  legis- 
lation, are  judicial  questions. 

That  the  legislature  may,  without  Infringing 
upon  this  Interdict  sobdlTlde  dtles  tat  tlw 
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purposes  of  legislation,  either  by  creating  the 
subdivision  In  the  same  law  that  declares  the 
legislative  will  with  respect  to  It,  or  by  re- 
ferring tor  this  purpose  to  a  general  leglala- 
tlve  classification  already  ordained. 

Whether  In  either  case  the  legislation  pre- 
sents a  subject  for  judicial  control  depends  up- 
on whether  the  classification  be  substantial 
or  Illusive,— "substantial,"  In  this  sense,  tbean- 
Ing  that  the  limitation  Is  incidentally  conse- 
quent upon  the  character  of  the  legislation; 
"Illusive,"  that  tbe  aelectlon  la  extraneous 
from  It-s 

Such  llluslveness  results  equally  when  a 
classification  Is  created  with  a  view  of  escap- 
ing the  constitutional  restriction,  and  when 
one  is  adopted  with  a  like  result. 

Legislation  for  municipalities  may  deal  with 
the  municipal  apparatus  as  such,  or  It  may 
affect  the  citizen  In  other  respects. 

Where  the  goremmental  apparatus  alone  Is 
the  BQbject  of  legislation,  population  ordina- 
rily so  fully  connotes  all  the  essential  consid- 
erations that  the  general  subject  Is,  In  the  ab- 
sence of  palpable  evasion,  a  question  for  leg- 
islative Judgment  But,  where  the  legislation 
affects  the  citizen  or  taxpayer  In  other-  re- 
spects, classification  by  mere  population  is 
substantial  or  Illusive  according  to  the  crite- 
rion already  Indicated,  and  hence  may  pre- 
sent a  question  for  Judicial  controL 

All  that  was  really  decided  by  Mortland  t. 
Ohristian  was  tiiat  tbe  specified  legislation 
solely  coQcemed  goTonmental  apparatus. 
AJI  that  was  decided  by  Wanser  t.  Hoos  was 
that  the  proposed  legislation  affected  the  mu- 
nicipality and  Its  citizens  in  other  respects; 
the  dissenting  opinions  being  In  the  main  ex- 
presatre  of  tbe  view  that  voting  for  local  of- 
fleas  opon  the  same  ticket  with  state  and 
county  officials  was  a  mere  change  In  ma- 
chinery, while  the  majori^  opinion  held  that 
'it  In  no  sense  affteted  tbe  machinery,  pow- 
ers, or  structure  of  the  dty  goTemment,** 
but  that  It  inaugurated  a  new  policy,  the  lim- 
ited tqwration  ct  which  could  not  be  rested 
upon  the  bads  of  mere  population. 

Carrying  these  autborltative  announce- 
m»its  of  the  law  into  the  discussion  Imme- 
diately In  hand,  the  pertinent  Inquiry  Is 
whether  the  act  under  consideration  Is  one 
that  affects  tile  structure  or  machinery  of  mu- 
nicipal goTemment,  or  whether  it  operates 
ui>on  the  InhaUtants  or  taxpayers  In  other  re- 
spects. About  tills  there  cannot  be  two 
views.  The  object  Uie  legislature  had  In 
mind  was  to  ivovtde  for  the  repavlng  of 
streets,  and  tbe  sole  novelty  Introduced  by 
the  legislation  is  that  It  throws  tbe  expense 
therefor  wholly  upon  the  general  taxpayer,  to 
the  relief  of  the  abutting  property  owner,  to 
the  extent  of  the  special  benefit  derived.  To 
this  situation  the  distinction  made  by  Mr.  Jus- 
tice Depue  In  Wanser  v.  Hoos  is  entirely  ap- 
posite, viz,  that  the  result  Is  not  to  alter  or 
affwt  the  structure  or  machlhery  of  govern- 
ment but  to  change  an  existing  policy. 


The  subject  Is  therefore  clearly  one  for  Ju- 
dicial examination,  and,  If  necessary,  for  Ju- 
dicial control. 

If  cities  of  the  second  class  exhibit  special 
fitness  for  the  Imposition  of  the  l^slatlve 
scheme  In  question.  It  must  be  In  respect  ei- 
ther to  the  provision  for  the  repaying  of 
streets,  or  in  respect  to  the  method  of  paying 
therefor.  That  neither  of  these  objects  can 
be  attained  by  legislation  based  upon  popula- 
tion, merely,  appears  to  have  been  repeatedly 
and  expressly  decided.  In  Dobbins  v.  North- 
ampton Tp.,  50  N.  J.  Law,  496,  14  Att.  587,  It 
was  held  that  legislation  with  respect  to  roads 
and  highways  must  rest  upon  some  8ul>stan- 
tlal  difference  between  the  class  selected  and 
the  classes  excluded.  In  Dobbins  v.  Board,  59 
N.  J.  Law,  146,  36  Atl.  482,  it  was  decided 
that  an  act  to  pave  and  improve  streets  and 
highways  in  a  borough  commission  fell  under 
the  constitutional  Inhibition  for  the  like  rea- 
son. The  same  result  Is  indirectly  but  surely 
.Indicated  in  every  adjudication  upon  the  dif- 
ference between  special  and  general  ^aws. 
After  the  adoption  of  the  amendments  of  1875, 
wben  this  general  question  came  before  this 
court,  as  one  of  first  impression.  In  tbe  case 
of  Van  Rlp»  V.  Parsons,  40  N.  J.  Law,  1, 
Chief  Justice  Beasley,  In  the  elaboration  of 
his  exposition  of  the  meaning  and  tests  of  a 
special  law,  tootc  as  his  illustration  of  vicious 
lawmaking  an  attempt  to  instate  with  re- 
spect to  systems  for  laying  out  streets  upon 
no  other  classification  than  that  of  mere  pop- 
ulation; and  nothing  that  has  been  since  de- 
cided has  Indicated  that  this  dictum  was  not 
In  accord  with  tbe  judicial  standard  to  be  ap- 
plied to  such  cases.  If  a  yet  more  extreme  D- 
lustratlon  were  sought.  It  would  be  furnished 
by  the  present  case,  in  which  the  burden  of 
paying  for  the  improvement  of  highways  is 
shifted  from  the  property  owner  benefited  to 
the  general  tax[>ayer,  for  no  other  reason 
than  that  such  highways  were  in  cities  hold- 
ing an  intermediate  place  In  point  of  [>opula- 
tlon. 

That  the  power  to  issue  bonds  and  to  pro- 
vide for  the  funding  of  special  debts  may 
not  be  conferred  by  legislation  based  upon 
nothing  more  pertinent  than  population  seems 
to  have  been  expressly  decided  in  Anderson 
T.  City  of  Trenton,  42  N.  J.  Law,  486. 

In  the  opinion  delivered  in  that  case,  Mr. 
Justice  Dixon  says:  "The  basis  of  classifica- 
tion Is  a  minimum  of  population.  The  pow- 
ers to  be  conferred  by  the  statute  concern  the 
issue  of  bonds  for  the  purpose  of  funding 
fioatlDg  debts.  I  am  unable  to  see  any  nat- 
ural connection  between  the  number  of  peo- 
ple In  a  city,  and  Its  right  to  fond  Its  floating 
debt."  This  case  was  decided  upon  this  point 
alone,  and  has  been  followed  and  cited  in  a 
long  line  of  causes.  Hlghtstown  v.  Glenn,  47 
N.  J.  Law.  106;  Randolph  T.  Wood,  49  N.  J. 
Law,  88.  7  Atl.  286;  Dobbins  v.  Northampton 
Tp.,  60  N.  J.  Law,  498,  14  AU.  687;  Clark  v. 
Cape  May,  60  N.  J.  Law.  AOO.  14  Ati.  581; 
Freeholders  t.  Buck,  61  M.  J.  Law,  160;  10 
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Atl.  698;  WaDser  t.  Hobs  (N.  J.  Bn.  ft 
88  Atl.  449. 

The  qaefitlon,  even  In  concrete  fbnn,  mp- 
pears  to  be  entirely  settled. 

The  result  reacbed  Is  that  the  statute  under 
rerlew,  by  Its  terms,  operates  upon  localities 
tbat  are  speclfled,  but  not  classified,  by  refer- 
ence to  the  classliacatlon  act  Hence  tt  Is  un- 
constitutional and  Told. 

If  there  exist  any  reasons  for  excluding  tUs 
act  from  the  constitutional  prohibition 
against  local  laws,  they  hare  not  been 
brought  to  my  notice,  nor  have  I  been  able  to 
discover  them.  It  was  said  upon  the  ail- 
ment, and  Is  repeated  In  the  brief  of  counsel, 
that  cities  of  the  first  class  are  authorized,  in 
certain  cases,  to  create  a  fund  to  be  applied 
to  somewhat  similar  purposes,  although  not  a 
single  statute  Is  cited  to  that  eCFect  If  coun- 
sel bad  in  mind  the  legislation  to  be  found  In 
the  Goieral  Statutes  (volume  1)  pp.  469,  470, 
477,  479,  or  on  page  239,  P.  L.  1897,  It  utterly 
falls  to  support  his  contention. 

Tbeae  provisions  all  relate  to  license  fees, 
and  to  the  creation  of  a  fund  for  the  tempo- 
rary payment  of  debts  contracted  for  street 
Improvements,  the  ultimate  assessment  for 
which  falls  upon  the  abutting  property  own- 
er. There  Is  nothing  In  these  provisions  to 
bring  the  present  law  within  the  case  of 
Bumsted  v.  Oovem,  47  N.  J.  Law.  368,  1  AIL 
835;  Id.  48  N.  J.  Law.  612, 9  Atl.  577. 

Whether  the  Inequality  Imposed  by  this  act 
under  color  of  classification  brings  it  within 
the  fourteenth  amendment  of  the  federal  con- 
stitution, was  not  raised  by  any  reason  filed, 
and  hence  Is  not  decided.  The  recent  case 
of  Railroad  Co.  t.  SlUa,  165  U.  S.  150, 17  Sup. 
Ct  255,  deals  estensiTely  wltb  tUs  general 
subject. 

The  resolution  Inongtat  mi  this  certtonurl 
Issetasldft. 


(80  N.  J.  L.  S2S) 

BELLEVILLB  STONE  CO.  OF  NEW  JBK- 

SET  T.  MOONBY. 
(Supreme  Court  of  New  Jersey.  Nov.  12, 1897.) 
Uastbb  and  Sbbtaht— Actioh  voh  lK«uklB8  TO 
EitPLOTB  — Etii>b:tob  — NsGLiOBitca  and  Coit> 

TRIBUTOKT  NXQMOSNOB— Qi;BeTI01f8  VOB  JURT— 

PuoBs  roR  Work  —  Abbomftioit  or  Bin  — 
Dblboation  of  Mastbb'b  Dutt. 

1.  When  the  declamtiou,  In  an  action  by  a 
servant  a^amst  his  master  for  persona]  injuries 
by  reason  of  the  negligence  of  the  master,  avers 
that  the  business  was  a  dangeroDs  one,  and 
that  the  master  n^ected  to  exercise  reasonable 
care  to  provide  a  safe  system  for  the  conduct 
of  tiie  work,  and  also  neglected  to  exercise  rea- 
•onable  care  to  provide  a  safe  place  In  which 
the  servant  could  perform  his  work,  evidence  to 
show  that  the  master,  or  the  general  superintend- 
ent of  the  business,  had  promised  the  servant  to 
adopt  a  safer  system,  or  provide  a  safer  place, 
or  remedy  the  defect  or  danger  whlt^  exist- 
ed, is  admissible  in  proof  for  the  aenrant,  al- 
though no  averment  of  such  [promise  Is  coataln- 
ed  lu  the  declaration. 

2.  Sncb  evidence  Is  admlsdble  on  the  ground 
that  it  bears  upon  the  question  whether  such 
leasonable  care  as  is  reqiired  by  law  has  been 
exercised  by  the  master  daring  the  cootinuance 


of  the  employment  of  the  servant,  In  providing 
a  safe  system  or  a  safe  place,  and  also  as  ten^ 
ing  to  show  what  the  dangers  were  to  which  the 
servant  was  exposed,  and  with  which  the  serv- 
ice was  attended,  and  whether  they  were  indr 
dental,  obviou-,  or  such  as  the  servant  might 
perceive  by  the  exercise  of  ordinary  care. 

3.  Such  evidence  is  also  admissible  on  the  part 
of  the  plaintiff  to  show  that  the  servant  wbs 
free  from  contrib"tory  negligence. 

4.  Whether  the  master  lias  exercised  tetson- 
able  care  to  provide  a  safe  place  tor  the  serv- 
ant to  do  his  work  in,  or  a  safe  system  by  which 
to  do  it,  or  whether  the  injuir  to  the  servant 
arose  from  InculeDtsl  or  obvious  dangers,  or 
from  risks  arising  from  his  own  want  of  ordinary 
care,  or  from  his  contributory  negligence,  when 
the  facts  are  in  dispute,  or  where,  from  the  evi- 
dence, opposite  conduBions  can  be  reasonably 
drawn,  are  qoeations  wtiich  by  the  trial  court 
must  be  submitted  to  the  jury. 

p.  It  is  the  duty  of  the  master  to  exercise  rea- 
sonable care  to  provide  a  safe  place  for  his  serv- 
ant to  work  in,  tor  tils  protection  from  ail 
but  the  assumed  and  excepted  dangers,  and  this 
duty  remains  the  same  where  the  dangers  arise 
to  tiie  servant  by  reison  of  the  adoption  or  use 
of  a  system  by  which  the  buslDesa  ol  the  master 
is  performed  or  conducted. 

6.  If  this  genera]  duty  Is  intrusted  by  the  mas- 
ter to  his  agent,  superintendent,  or  co-servant 
of  the  servant  injured,  the  negligence  of  such 
agent  or  superintendent  in  the  performance  of 
this  duty  is  imputable  to  tlie  master. 

7.  Where  the  system  of  the  working  of  a  stone 
gnarry  was  one  whereby  no  protection  was  af- 
forded to  the  worknren  engaged  in  another  por- 
tioD  of  the  quarry,  apart  from  the  blasting,  from 
Injury  from  flying  stones,  caused  by  the  ex- 
plosions of  the  blasts  in  the  rock,  except  the 
warning  word  "Fire!"  given  at  the  time  the  fuse 
was  communicated  to  tne  explosives  of  the  blast, 
and  one  of  the  rules  of  the  master  was  that  no 
employs  should  leave  his  work  to  seek  safety  from 
the  dangers  of  the  blast  until  the  warning, 
"Fire!"  was  given  by  the  foreman,  whose  duty 
It  was  to  light  the  fuse,  it  iKcame  and  was  the 
duty  of  the  master.  In  the  exercise  of  reasonable 
care,  to  have  such  warning  announced  sufficient- 
ly long  enough  l>efore  the  explosion  for  such 
worlunen  or  employes.  In  the  exercise  of  ordina- 
ry care,  to  reach  a  jdace  of  Bafety;  and  tills  du- 
ty's being  delegated  to  audi  boss  or  foreman  does 
not  relieve  the  master  from  the  liability  to  an- 
swer for  the  neglect  of  the  boss  or  foreman  to 

Serform  that  duty.  This  neglect  Is  not  an  inci 
ental  act  of  tiie  co-service. 

8.  Where  tiie  master^  or  ime  tepresenting  tiie 
master,  as  general  superioteudent  of  the  work 
promises  a  servant  «igaged  In  such  work  to 
remedy  and  obviate  a  certain  danger  to  which 
the  servant  has  called  his  attention,  this  promise 
does  not  relieve  the  servant  from  the  further 
assumption  of  the  risks  of  danger  if  the  risks 
or  dangers  be  obvious  or  incidental  to  his  em- 
ployment, or  riskB  the  danger  of  which  he  in  the 
exercise  of  ordinary  care  could  discover  or  know, 
and  the  master  will  not  be  liable  for  an  Injury 
resulting  from  -nch  risks;  but  if  tiie  employ- 
ment of  the  servant  be  In  such  a  place  or  un- 
der sudi  drcnmstances  tiiat  he  cannot  know  of 
the  danger,  or  it  Is  not  obvious  to  him,  he  can 
continue  in  the  employment  under  the  aBsump- 
tion  that  the  promise  will  t>e  performed  for  his 

Jirotection.  and  the  master  will  be  liable  for  in- 
nry  to  htm  restilting  from  the  danger  arising 
from  tiie  default  of  the  master  In  tiie  nonper- 
formance of  the  promise. 

9.  Where  an.  injury  arises  to  a  workman 
reason  of  the  united  negligence  of  a  master  and- 
a  fellow  servant,  the  mastor  is  llaUe  to  teqMnd 
for  such  injuries. 

(Syllabus  Iqr  the  Court) 

Error  to  Circuit  conr^  Bss^  ooonty;  ChUd, 
Judge, 
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Action  hs  Heniy  Mooney  against  the  Belle- 
Tine  Stone  Company  of  New  Jersey  tor  per- 
sonal Injuries  caused  by  defendant's  negli- 
gence. There  was  a  Judgment  In  favor  of 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  February  temit  1807,  before  DB- 
PUB,  TAN  SYGKEL,  and  LIPPINOOIT,  JJ. 

Joseph  Conlt  and  Hayes  &  Lambert,  Tot 
plaintiff  In  error.  Samuel  Kallsch,  for  defend- 
ant In  error. 

LIPPINCOTT,  J.  The  defendant  In  error, 
plaintiff  below,  was  a  quarryman  In  the  em- 
ployment of  the  Belleville  Stone  Company  of 
New  Jersey,  plaintiff  In  error,  defendant  be- 
low, In  its  stone  quarry  at  Avondale.  It  will 
be  more  convenient  to  denominate  the  parties 
as  plaintiff  and  defendant,  as  In  the  action  in 
the  circuit  court  On  March  24,  18l»7,  the 
plaintiff  was  injured  by  being  struck  by  a 
stone  from  a  blast  of  rochs  in  the  quarry.  At 
Uie  time  of  the  accident  he  was  worldng  at 
the  foot  of  a  derrick  some  distance  firam 
where  the  blasting  was  going  on,  and  some 
distance  from  the  blast  which  occasioned  his 
Injury.  Another  worlunan,  by  the  name  of 
Kerr,  was  up  on  the  derridE,  painting  it,  and 
the  plaintiff's  work  was  to  remain  and  be 
at  the  foot  of  the  derrick,  with  his  hold 
on  the  tope  by  which  Kerr  was  being  rais- 
ed and  lowered  as  the  woric  of  painting  pro- 
gressed, and  by  which  Kerr  was  lowered  in 
order  to  alight  and  reach  a  place  of  safe- 
ty when  the  explosions  of  the  blasts  took 
place  in  the  quarry.  The  plaintiff's  duty  at 
the  foot  of  the  derrick  was  to  hold  the  rope 
continuously,  to  raise  and  lower  Kerr  accord- 
ing to  bis  directions,  and,  when  a  blast  was 
about  to  take  place,  to  lower  him  and  assist 
him  to  alight  from  the  board  or  chair  to  which 
the  rope  was  attached,  In  order  that  Kerr 
could  avoid  the  danger  of  the  blasts.  The 
plaintiff  had  been  in  the  employment  of  the 
company  about  two  years  as  a  laborer  and 
quarrynum.  He  had  worked  in  other  quar- 
ries before  this  employment  One  Andrew 
Barr  was  superintendent  of  the  qnarry,  hav- 
ing the  power  to  emidoy  and  discharge  work- 
men, and  the  general  charge  and  supervi- 
sion of  the  work  In  the  quarry.  Subordinate 
to  him  was  one  PeiUns,  who  had  the  Imme- 
diate charge  of  the  workmen,  and  was  called 
the  foreman  or  boss.  The  fuse  communicat- 
ing with  the  explosive  was  lighted  by  Per- 
kins, and  the  warning  of  "Firer*  was  also  giv- 
en by  Perkins.  The  plaintiff,  on  this  occa- 
sion, when  the  warning  of  "Firer*  was  given, 
proceeded  to  lower  Kerr  from  the  derrick,  in 
order  that  he  might  teiuSi  a  place  of  safety 
from  the  danger  of  the  exploding  blasts. 
Kerr  was  at  work  about  GO  feet  np  this  der- 
rick. The  plaintiff  proceeded  to  lower  Kerr, 
and  help  him  from  the  board  or  chair  which 
mis  attached  to  Hie  rope  which  he  was 
raised  and  lowered.  Both  the  jtlaintlff  and 
KexT  then  ran  away  fr<Hn  the  blastt  and,  as 


they  neared  the  engine  house  or  shed  which 
stood  In  the  quarry,  the  blast  exploded,  and 
the  stones  and  earth  began  flying  around 
them.  They  both  ran  into  the  engine  house, 
and  Just  as  the  plaintiff  had  fairly  entered  a 
stone  came  through  the  roof,  and  struck  him 
on  the  head.  He  received  serious  and  perma- 
nent Injuries,  for  which  tills  action  was 
brought  The  blasts  In  the  quarry  were  nev- 
er covered,  and  the  only  precaution  for  the 
safety  of  the  woi^men  was  the  warning  of 
"Fire!"  which  was  given  in  order  that  they 
could  seek  a  place  of  safety  from  flying  stones 
and  earth  caused  by  the  explosion  of  the  blast. 

The  flrst  position  taken  by  ttie  defendant  Is 
that  the  trial  court  should  have  directed  a  non- 
suit on  the  following  grounds:  First,  ttiat  the 
plaintiff  had  not  proved  the  negligence  al- 
leged in  the  declaration  as  a  cause  of  action, 
and  ttiat  no  actionable  negligence  had  been 
established  against  the  defendant;  and,  sec- 
ond that  the  negligence,  if  any  liad  been  estab- 
lished, was  the  negligence  of  Perkins,  the  fore- 
man, as  a  co-servant;  and,  third,  that  the 
plaintiff  himself  was  negligent  in  going  in- 
side the  engine  house  Instead  af  staying  out- 
side, where  he  could  see  the  stones  and  dirt; 
and,  fourth,  that  the  accident  and  injury  to 
the  plaintiff  arose  from  risks  and  dangers 
which  were  Incidental  to  hia  employment, 
open  and  obvious  to  him,  and  v^ch  were  per- 
ceivable by  him  In  the  exercise  of  ordinary 
care. 

An  examination  of  the  declaration.  In  an- 
swer to  the  first  point,  reveals  the  averments 
that  the  business  of  blasting  in  this  quarry 
Was  one  attended  with  great  dangers,  and 
ttiat  the  employes  were  required  to  remain 
at  their  respective  work  until  the  order  to  fire 
the  blast  was  given,  at  which  time  the  fuse 
which  communicated  with  the  explosives  used 
for  the  blasts  would  be  lighted,  and  ttiat  t>e- 
tween  the  time  of  the  lighting  of  the  fuse 
and  the  time  of  the  explosion  the  employes 
were  required  to  seek  a  place  of  safety.  The 
further  averments  of  the  declaration,  so  far 
as  the  question  presented  Is  concerned,  are 
tliat  It  was  the  du^  of  the  defendant  to  use 
due  and  proper  care  that  a  timely  warning 
should  be  given  to  Its  employes  when  such 
blastt  were  being  made,  and  to  use  due  and 
proper  care  that  Its  employes  shonld  have 
reasonable  time  to  seek  a  place  of  safety  be- 
fore such  explosions  resulting  firom  the 
blasts  should  take  [dace,  and,  agabi,  to  use 
due  and  proper  care  to  inwrlde  and  maintain 
a  place  of  sh^ter  and  safety  for  the  use  of 
their  employte  while  said  blasting  was  be- 
ing made  and  bad;  and  that  the  defendant 
had  not  regarded  Its  duties  in  this  behalf, 
and  had  not  exercised  the  due  core  required 
In  these  respects,  whereby,  and  by  reason  of 
which  negligence,  the  injuries  complained  of 
bad  accrued  to  the  plaintiff.  Tbe  averments 
or  the  declaration.  In  themsdves,  of  the  neg- 
ligence, are  manifestly  aufflcient  In  the 
plalntUTs  case  much  evidence  was  admitted, 
wlthoat  objection,  to  show  the  situation  and 
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conditloD  of  the  quarry,  the  system  according 
to  which  the  work  of  quarrying  stone  was 
carried  on,  the  character  of  the  work,  unci  the 
dangers  connected  with  It,  and  the  precau- 
tions afforded,  and  the  degree  of  care  exer- 
cised to  protect  the  workmen  from  the  dan* 
ger  which  occasioned  the  Idjury  to  the  plain- 
tiff. It  is  not  contended  at  all  that  this  olass 
of  evidence  was  inadmissible  under  the  aver- 
ments  of  negligence  contained  in  the  declara- 
tion, and  it  la  a  fair  question  whether  the 
plaintiff  nnder  his  evidence  had  not  estab- 
lished such  facts  as  required  the  submission 
of  the  case  to  the  Jnry.  But  early  In  the  trial 
of  the  cause  a  question  arose  as  to.  the  ad- 
mlsslbtllty,  under  the  averments  of  the  dec- 
laration, of  evidence  of  a  promise  made  by 
Barr,  the  general  snperihteadent,  before  the 
accident,  to  give  a  longer  time  between  the 
warning  of  "Fire!"  and  the  explosion  of  the 
blast  to  enable  the  quarrymen  to  get  out  of 
the  way  of  danger  from  the  blasts.  The  evi- 
dence. In  substance,  which  was  admitted 
against  objection  and  exception,  was  that  the 
plaintiff  and  other  workmen,  a  few  days  be- 
fore the  accident,  made  complaint  to  Barr 
that  a  sufficient  time  was  not  given  after  the 
warning,  "Fire!"  for  them  to  escape  the  dan- 
gers of  the  blasts,  and  that  upon  such  com- 
'plalnts  to  him  he  promised  to  remedy  the  de- 
fect or  danger  complained  of.  ITie  defend- 
ant company  contends  that  this  evidence  was 
not  admissible  under  the  averments  of  the 
declaration,  and  that  it  forms  an  el«nent  of 
negligence  not  declared  upon,  and  that  for 
this  reason  a  nonsuit  should  have  been 
granted. 

That  this  evidence  was  admissible  under  the 
allegations  of  the  declaration  cannot  be  ques- 
tioned. If  for  any  purpose  It  was  admissible 
the  court  would  not  exclude  It  Whether  It 
was  such  as  created  a  new  element  of  negli- 
gence may  very  well  lie  questioned,  but,  if 
admissible  for  any  legal  puriiose,  It  could  not 
be  rejected  by  the  trial  court.  The  duties  of 
the  defendant,  as  the  master  of  the  plaintiff, 
were  set  out  in  the  declaration,  and  certain 
neglects  were  charged,  having  relation  to  the 
time  given  between  the  signal  of  warning,  as 
a  precaution  for  the  safety  of  the  plaintiff, 
and  the  explosion,  which  was  the  danger  from 
which  the  workmen  were  to  seek  refuge, 
and  during  the  course  of  and  continuance  of 
the  employment  of  the  plaintiff  the  conduct  of 
the  defendant,  as  the  master  of  the  plaintiff 
or  those  representing  the  master  In  the  man- 
agement and  control  of  the  workmen  and  In 
the  performance  of  the  duties  of  the  master, 
has  a  direct  relevancy  to  the  question  wheth- 
er  the  due  care  required  by  law  in  behalf  of 
the  workmen  was  exercised.  It  exhibited, 
not  only  the  dangerous  character  of  the  work. 
Its  lurking  or  secret  dangers  and  defects,  but 
also  tended  to  show  the  system  under  which, 
and  by  which,  the  woi^  was  conducted,  and 
bearing  directly  upon  the  establishment  of  the 
known  or  unknown  dangers  of  that  system, 
and  as  to  the  care  required  of  the  master  un- 


der all  circumstances.  As  the  averment  of 
the  declaration  stood  at  the  time  of  the  ad- 
mission of  the  evidence,  it  was  pertinent  upon 
the  subject,  to  go  to  the  jury,  whether  this 
risk  of  danger  was  fairly  within  the  contract 
of  hiring  or  not  The  evidence  in  no  respect 
changed  the  character  of  the  contract  of  em- 
ployment. In  any  of  Its  terms  or  Implications, 
nor  furnished  any  distinctly  new  element  of 
negligence  upon  which  a  recovery  was  sought. 
It  tended  directly  to  prove  the  dangers  or  the 
defects  of  the  system  by  which  the  work  was 
being  operated,  or  the  dangers  and  defects 
of  the  work  as  conducted  there  by  the  defend- 
ant, and  indicated,  considering  it  to  be  true, 
the  character  of  care  required  to  be  exercis- 
ed at  that  time  for  the  safety  of  the  work- 
men. It  was,  as  it  seems  to  me,  pertinent  to 
the  Issues  presented,  of  whether  the  care  re- 
quired by  the  contract  subsisting  between  the 
plaintiff  and  defendant  had  been  or  would  be 
In  the  future  exercised  on  the  part  of  the  de- 
fendant The  assertion  of  the  counsel  of  the 
plaintiff  was  that  it  was  to  be  used  as  a  sub- 
stantive fact  bearing  upon  the  question  wheth- 
er the  accident  was  the  result  of  negligence 
on  the  part  of  the  vice*  principal  of  the  defend- 
ant while  the  plaintiff  was  engaged  In  his 
employment,  and  as  such  a  fact  It  seems  to 
me  that  this  evidence  was  plainly  admissible. 
It  was  applicable  to  existent  dangers,  and 
tended  to  show  that  they  were  not  such  as  the 
plaintiff  could  guard  against  hlhiself,  unlens 
by  the  exercise  of  a  certain  character  of  care 
required  of  the  master.  The  assurance  of  re- 
moval was  given,  and  without  making  the 
assurance  good  the  danger  could  not  be  re- 
moved. The  care  to  be  exercised  required 
the  promise  to  be  made  good,  and  without  tt 
the  care  required  was  not  exercised.  Upon 
the  evidence  of  a  promise  to  mnedy  the  de- 
fect, the  plaintiff  continued  In  his  employment 
and  without  Its  perfonnance  the  question 
would  arise  whether  the  (nre  required  hod 
been  exercised.  The  nonp^ormance  was  a 
fact  pertinent  to  the  question.  The  plaintiff 
Is  not  bound  to  aver  In  his  declaration  any 
change  In  the  risk  and  dangers  of  the  work 
which  affects  the  question  of  care  required. 
That  is  a  matter  of  evidence,  as  determining 
whether  doe  care  had  been  exercised  or  not, 
and  as  applicable  to  the  averments  of  the 
declaration  that  such  care  has  nOt  been  ex- 
ercised. The  duty  of  the  master  continues 
throughout  the  entire  work,  and  the  care  to 
be  exercised  In  the  performance  of  that  duty 
Is  often  regulated  and  modified  by  facts  and 
circumstances  which  occur  during  the  progress 
of  the  work.  This  evidence  was  admissible 
under  the  averments  of  the  declaration,  if  not 
bearing  upon  the  question  of  the  negligence 
of  the  master,  yet  for  the  purpose  of  rebut- 
ting any  Inslstment  of  contributory  negligence 
of  the  plaintiif.  It  certainly  was  evidence  to 
rebut  any  presumption  of  contributory  negli- 
gence on  the  part  of  the  workmen  raised  by 
reason  of  continuing  in  the  «nployment  In  the 
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presence  of  obrloufl  dangers.  It  Is  admissible 
aa  bearing  upon  the  question  of  what  Is  neces- 
sary, at  different  stages  of  the  service,  for 
the  master  to  do  In  ord^  to  discharge  the  du^ 
of  the  exerdse  of  reawnable  care.  Lanlng 
T.  Railroad  Co.,  49  N.  X.  521.  As  I  under- 
stand, the  plaintiff  does  not  claim  recovery 
on  the  ground  of  a  breach  of  the  promises  by 
the  superintendent  standing  In  the  place  of 
his  principal.  It  was  only  offered  and  admit- 
ted In  aid  of  his  case,  and  founded  upon  the 
contention  of  the  want  of  due  care  In  the  re- 
spects  to  which  it  was  alleged  In  'the  declara- 
tion. For  this  purpose  it  was  admissible,  If 
for  no  other.  Hough  t.  RaUway  Co.,  100  XJ. 
S.  213. 

No  obiection  Is  or  can  be  alleged  on  the  part 
of  the  defendant  to  the  admission  of  this  evi- 
dence on  the  ground  of  surpdse.  When  the 
eTldence  was  admitted  early  in  the  trial  of  the 
case,  leave  was  given  by  the  learned  trial  Jus- 
tice to  the  plaintiff  to  amend  if  desired.  The 
plaintiff  made  no  motion  to  amend,  nor  ex- 
pressed any  desire  to  do  so,  and  I  do  not  now 
understand  that  it  Is  desired.  1  Gen.  St 
p.  29,  S  12;  2  Gten.  St.  p.  2555,  §S  13S-138.  The 
existence  of  this  promLte  as  a  question  of  fact 
was  litigated  throughout  the  entire  cose.  Its 
existence  was  dented  on  the  part  of  the  de- 
fendant by  the  denial  of  the  superintendent 
and  other  evidence  as  to  the  character  of  the 
convei-satlons  out  of  which  this  alleged  prom- 
ise arose.  There  was  no  error  by  the  trial 
court  in  the  admission  of  this  evidence*  and 
no  ground  of  nonsuit  exists  because  oC  the  ex- 
istence of  this  evidence. 

It  Is  also  alleged  in  support  of  the  motion 
to  nonsuit  that  there  existed  no  proof  In  the 
case  of  the  negligence  of  the  defendant,  nei- 
ther In  the  manner  of  blasting,  nor  in  the  sys- 
tem under  which  it  was  conducted.  The  gen- 
eral rule  Is  that  the  master  iB  bound  to  ex- 
ercise reasonable  care  to  provide  a  safe  place 
for  bis  servant  to  perform  his  work,  and  to 
fuinlah  and  adopt  such  means  that  he  may 
be  assured  reasonable  safety  and  protection 
In  his  work,  and  to  exercise  reasonable  care  to 
keep  and  maintain  the  place  and  means  rea- 
sonably safe.  The  quallflcations  of  the  rule 
are  that  the  workman  takes  upon  himself  dui^ 
ing  the  continuance  of  his  employment  all  the 
risks  and  dangers  incident  to  his  employment 
which  are  obvious  or  can  be  {Krcelved  by  him 
In  the  ttserclse  of  fala  senses  and  the  use  of 
ordinary  care  and  clEcmnspectlon.  VanSteen- 
burgh  V.  Thornton.  68  N.  S.  Law,  160;  S3  AtL 
880;  Comben  t.  Stone  Oo^  69  N.  J.  Law,  226» 
36  AtL  473;  Steamship  Go.  t.  Ingebregsten, 
57  N.  J.  Iaw.  400,  31  Aa  610.  Under  thaw 
rules,  the  learned  trial  court  left  to  the  Jury 
the  qnestltHis  of  whether  this  accident  was 
due  to  the  negligence  of  the  defendant  In  fall- 
ing to  provide  a  reasonably  safe  and  proper 
place  for  the  plaintiff  to  work,  and  also 
whether  it  was  due  to  the  negligence  of  the 
defendant  in  providing  a  system  by  wbldi  the 
work  was  done,  which  biclnded  dan^^  to 


the  plaintiff,  which  were  unknown  to  him, 
and  not  discoverable  by  him  in  the  exercise 
of  ordinary  care,  but  which  were  known  to 
the  defendant,  and  under  its  control.  In  the 
management  of  the  work  of  the  quarry;  and 
also  the  questions  whether  the  acddent  was 
one  due  to  obviofiB  risks  or  dangers,  or  risks 
and  dangers  which  be  could  or  should  have 
perceived  in  the  nse  of  his  senses  or  by  ordi- 
nary care  on  his  part.  These  questions  must 
be  determined  now,  on  this  motion  to  nonsuit, 
upon  all  the  evidence  in  the  cause.  It  was 
in  evidence  that  one  of  the  rules  of  the  de- 
fendant company  was.  that  no  employfi  should 
leave  his  work  to  seek  safety  from  the  explo- 
eion  of  a  blast  until  the  warning,  "Fire!"  was 
given,  under  the  penalty  of  being  dlsi^i^ed, 
and  it  was  proved  that  this  rule  was  oae 
which  was  inflexibly  enforced  in  the  work  In 
this  quarry.  The  evidence  was  also  that  the 
surface  of  the  quarry  was  rough  and  uneven, 
making  it  a  matter  of  some  difficulty  to  es- 
cape danger.  The  circumstance  must  be.  tak- 
en as  proved  that  the  plaintiff  here  was  not 
one  of  the  workmen  engaged  in  preparing  or 
working  at  the  blast,  nor  near  to  It.  He  was 
at  some  distance  from  it,  and  it  Is,  on  this 
motion,  fair  to  conclude,  in  a  position  where 
he  could  not  see  what  was  going  on  at  the. 
place  of  blasting  and  explosion.  He  could  not 
see  when  the  blast  was  ready  for  the  lighting 
of  the  fuse,  nor  when  it  was  to  be  or  was 
lighted.  His  attention  was  entirely  diverted 
from  the  means  of  any  such  knowledge  by  the 
character  of  his  duties,  which  were  to  hold 
the  rope,  to  keep  his  eyes  on  Kerr  up  in  tiie 
derrick,  and,  according  to  his  direction,  to 
raise  and  lower  him,  and  listen  for  the  warn- 
ing, and  then  lower  Kerr,  aid  him  to  alight, 
and  then  both  seek  a  place  of  safety.  Barr 
was  the  general  superintendent  Perkins  was 
the  foreman,  and  It  was  the  duty  of  Perkins 
to  give  warning  to  the  workmen  to  get  out 
of  the  way  of  danger  from  the  blast  No 
place  of  shelter  was  provided,  and  the  work- 
men were  obliged  to  go.  In  order  to  be  safe, 
BO  far  away  from  the  blast  that  there  could 
exist  no  danger  of  flying  stones  or  missiles 
reaching  so  far,  or  tliat  their  approach  could 
be  seen  and  avoided.  Perkins,  the  foreman, 
was  vested  with  the  general  power  to  super- 
vise and  direct  the  workmen  engaged  In  the 
quarry.  Among  his  other  duties,  as  It  ap- 
pears In  the  evidence,  and  one  which  he  Inva^ 
rlably  performed,  he  was  to  see  the  fuse  light- 
ed and  give  the  warning,  "Fire  I"  No  other 
emptoyfi  or  servant  at  work  In  the  quarry  was 
empowered  to  perform,  or  ever  did  perfwm, 
this  duty.  The  dai^^er  was  that  time  suffi- 
cient would  not  be  given  after  the  warning. 
"Fire!"  and  before  Qie  explosion,  for  the  plain- 
tiff to  reach  a  place  of  saf etr.  So  far  as  this 
system  of  performing  the  work  was  concern- 
ed, the  plaintiff  could  not  know  whether  the 
care  required  was  exercised  or  not.  So  far 
as  anything  could  be,  the  control  of  tiUs  warn- 
ing was  not  within  his  perception  or  knowt 
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edge,  and  It  wu  one  of  the  concealed  dangers 
of  the  work,  ot  which  he  could  know  nothing. 
Under  these  t^rcumstances,  the  rule  of  law 
held  the  defendant  to  the  exercise  of  reason- 
able care  that  there  should  be  a  space  of  time 
reasonably  long  enough  for  the  workman  to 
reach  a  place  of  safety.  This  was  the  defend- 
ant's duty  In  the  actual  conduct  df  the  work 
going  on  then  and  there  In  that  quarry.  And 
this  was  bis  duty  under  the  system  by  which 
the  work  was  being  conducted,  and  It  was  a 
duty  the  neglect  of  which  would  be  imputable 
to  the  defendant.  Steamship  Co.  t.  Inge- 
bregsten,  supra.  This  degree  of  care  must  be 
exercised  there  with  regard  to  the  workmen 
engaged  on  diiferen-t  parts  of  the  work,  and 
with  special  application  to  the  work  In  which 
each  worlunan  was  engaged.  Comben  t. 
Stone  Co.,  supra;  Van  Steenbuish  t.  Thorn- 
ton, supra. 

The  facts  show  that  before  the  time  of  this 
accident  the  plaintiff  had  been  engaged  in 
drilling  holes  la  the  rock  at  the  places  of  the 
blast;  that  he  had  been  taken  from  such  worl;, 
and  placed  to  perform  the  work  at  the  foot  of 
the  derrick;  and  it  was  concededly  his  duty 
to  remain  there,  and  at  ail  times  to  maintain 
his  hold  of  the  rope,  in  order  to  elevate  and 
lower  Kerr  In  his  work  of  painting,  and  to 
lower  him  to  escape  the  danger  arising  from 
the  blasts.  The  evidence  on  the  part  of  the 
plaintiff  Is  very  clear  to  my  mind  that  the 
time  between  the  warning  "Fire!"  and  the  ex- 
plosion of  the  blast  was  entirely  too  short  to 
give  the  plaintiff  a  reasonable  opportunity  to 
assist  Kerr  down  and  out  of  ills  cbalr,  as  he 
was  bound  to  do,  and  as  It  was  necessary  for 
him  to  do,  and  seek  a  place  of  safety.  On 
this  motion  It  may  be  said  that  he  did  not  nor 
could  he  reach  a  place  where  it  was  reason- 
ably safe  for  him  to  remain.  Upon  the  de- 
termination of  these  questions  the  evidence  of 
the  promise  of  Barr,  the  superintendent,  to 
give  a  longer  space  of  time,  is  to  be  consid- 
ered. Besides  this.  It  must  be  assumed,  and 
the  actual  evidence  Is,  that  Perkins,  In  giving 
the  time  which  he  did  give,  was  obeying  the 
orders  of  Barr,  the  superintendent,  represent- 
ing the  defendant.  It  was  the  duty  of  the  de- 
fendant company,  as  a  part  of  this  system,  if 
It  worlced  by  any  system,  or  If  any  system 
was  adopted  there  by  it  according  to  which 
the  work  was  to  be  performed,  or  as  a  part  of 
the  actual  performance  of  the  work  in  the 
quarry,  to  exercise  reasonable  care  In  order 
to  give  a  reasonably  sufficient  time  In  order 
that  the  workmen  could  seasonably  escape  the 
dangers  of  the  blast.  Perkins,  In  giving  the 
signal  of  warning,  was  In  the  performance  of 
the  duty  of  the  defendant.  To  him,  through 
the  directions  of  Barr,  was  delegated  the  per- 
formance of  the  duty  of  the  master.  In  an 
ordinary  sense,  he  was  a  mere  foreman  and 
a  co-servant,  but  under  the  direction  of  his 
master  he  was  performing  that  master's  duty, 
and  the  neglect  was  Imputable  to  the  mas- 
ter. His  act  in  giving  this  signal  was  quite 
apart  from  the  duties  of  the  other  workmen, 


and  was  not  an  Incident  ot  co-serrice.  This 
signaling  was  a  duty  which  neither  the  plain- 
tiflC  nor  any  other  workmen  there  In  that 
quarry  could  perform,  as  a  matter  of  service 
Incident  to  the  employment.  If  negligence  be 
established  on  the  part  of  the  d^endant,  con- 
tributing to  the  injury,  it  Is  not  ground  of  non-  ■ 
suit,  or  for  a  direction  of  a  verdict  for  the  de- 
fendant, or  a  defense,  that  the  negligence  of  a 
fellow  servant  co-operated  to  produce  the  In- 
Jury.  The  danger  which  existed  was  in  the 
neglect  to  give  reasonable  opportunity  to  the 
plaintiff  to  reach  a  reasonably  safe  place.  By 
the  manner  of  conducting  this  work,  or  the 
system  by  which  the  quarry  was  being  oper- 
ated, the  plaintiff  was  subjected  to  a  risk  not 
obvious  or  perceivable  to  bUn,  or  of  which  h6 
could  know  anything  by  the  exercise  of  his 
senses  or  ordinary  care.  His  duly  was  at  the 
rope^at  the  foot  of  the  derrick,  to  keep  it  in 
hand,  to  keep  his  hand  u^ion  the  rope,  and  his 
eye  upon  the  derrick,  and  listen  for  the  warn- 
ing signal,  and  to  lower  Kerr  from  the  der- 
rick. He  had  the  right  to  assume  that  his 
employer  had  exercised  due  care  in  furnishing 
him  with  reasonable  opportunity  to  avoid  the 
risk  from  the  blast  Railroad  Co.  v.  Branyan 
(Ind.  App.)  37  N.  B.  190;  Steamship  do.  t. 
Ingebregsten,  57  N.  J.  Law,  400,  31  Ati.  619. 
The  danger  was  not  obvious,  for  he  did  not 
and  could  not  observe  but  that  reasonable 
Ume  would  be  given.  He  could  not  know  be- 
forehand that  the  time  would  be  too  short 
and  he  could  not  discover  It.  It  was  a  matter 
beyond  his  control  or  observation,  and  not  an 
incidental  risk,  because  It  was  a  danger  en- 
tirely secreted  from  his  knowledge,  and  t)e- 
yond  his  knowledge  and  discovery,  and  only 
known  by  the  master  or  one  sheeted  by  the 
master  to  perform  the  duty  of  giving  the 
warning. 

Mr.  Justice  Dixon  In  Steamship  Co.  v.  Inge- 
bregsten, supra,  aftH*  speaking  of  the  rule  of 
care  required  by  the  master,  said:  "Almost  as 
unanimous  are  the  authorities  in  favor  of  the 
proposition  that  If  a  master  selects  an  agent 
to  perform  this  duty  for  him,  and  the  agent 
fails  to  exercise  reasonable  care  and  skill  in 
its  performance,  the  master  Is  responsible  for 
the  faiilt"  Whether  In  the  system  which  was 
adopted  to  perform  the  work  in  this  quarry, 
or  in  the  actual  conduct  of  it  the  fault  lies, 
would  appear  immaterial.  As  a  part  of  these 
rested  the  duty  on  the  master  to  exercise  rea- 
sonable care  to  give  a  reasonably  sufficient 
time  for  the  plslntiff  to  reach  a  place  of  safety, 
as  a  part  of  the  duty  to  provide  a  reasonably 
safe  place  for  the  plaintiff  to  work  In,  and  to 
exercise  reasonable  care  to  maintain  it  as  a 
reasonably  safe  place.  If  that  duty  was  cast 
upon  an  employ^,  the  defendant  was  charge- 
able with  the  employe's  fault  Steamship  Co. 
V.  Ingebregsten,  supra,  and  cases  cited  there- 
in. For  cases  In  which  similar  accidents  have 
happened,  and  consequent  liability,  both  In 
conduct  of  the  work  and  because  of  the  sys- 
tem from  which  accident  arose,  reference  may 
be  had  to  the  cases  of  Sword  t.  Cameron.  1 
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Dun.  B.  &  M.  Coal  Co.  Beld,  8  Maeq. 
20&'290;  Smith  r.  Baker,  1  Beren,  Keg.  p.  748. 
Neither  upon  the  ground  that  no  negUgence 
bad  been  estal^faed  on  the  part  ot  the  de- 
fendant as  the  cause  of  the  Injury,  nor  upon 
the  groand  that  tiie  risks  were  such  as  were 
incidental  or  obvious,  or  such  as  the  plaintiff 
should  have  discovered  or  known  of  In  the 
exercise  of  mdinaiy  care  on  his  part,  could  a 
nonsnlt  have  been  directed.  The  trial  court 
properly  submitted  .these  questions  to  the  Jury. 

Another  ground  was  and  stlU  Is  urged  for 
nonsuit,  and  it  Is  that  the  plaintiff  was  con- 
tributori^  negligent;  that  Is,  that  he  did  not 
at  once,  i^n  the  signal  being  ^ven  that  a 
blast  was  to  be  fired,  abandon  Kerr,  and  fly 
to  a  place  of  safety.  It  need  only  be  said 
that  It  was  bis  du^  to  his  employer  to  lower 
Ken*  to  the  groand.  It  was  a  part  of  his  em- 
ployment to  do  this  upon  the  signal  being  giv- 
en, and  he  bad  the  right  to  assume  that  suffi- 
cient time  would  be  given  him  to  do  It.  I  do 
not  think,  under  the  circumstances,  that  It 
could  be  called  mor  of  Judgment  In  any 
sense.  It  was  an  act  In  the  line  of  du^,  and 
there  was  existing  the  most  powerful  lncite< 
ment  to  perform  it,  ev«i  in  the  face  of  dan- 
ger. But  In  this  case  it  was  not  for  the  trial 
Judge  on  this  point  to  determine  that  there 
existed  a  want  of  ordinary  care.  Booth,  St. 
By.  Law.  {  382;  Bailroad  Co.  v.  Umgendorf, 
48  Ohio  St  aiO,  28  K.  B.  172;  Eckert  v.  Rail- 
road Co.,  43  N.  Y.  502;  Donahoe  v.  Railroad 
Co.,  83  Mo.  660;  Unnehan  v.  Sampson.  126 
Mass.  606. 

Another  reason  urged  for  a  nonsuit  is  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence because  he  sought  refuge  in  the  engine 
house.  The  contention  is  that  he  should  liave 
stayed  outside.  The  facts  show  that  he  was 
deceived  in  his  reliance  upon  a  reasonable  time 
being  given  bim  to  fly  to  a  place  of  safety, 
and  be'  was  confronted  with  imminent  periL 
With  much  more  show  of  reason  It  could  be 
contended.  If  he  had  stayed  outside,  that  he 
should  have  sought  refuge  Inside,  in  the  exer- 
cise of  due  care  to  avoid  injury.  I  cannot  per- 
ceive the  reason  of  this  contention.  It  is  not 
even  shown,  and  It  cannot  be  presumed,  that 
he  would  not  have  been  stricken  If  he  had 
stayed  outside.  It  would  appear  to  me.  as 
matter  of  fact,  he  adopted  the  safer  alterna- 
tive. But,  If  he  had  adopted  tbe  more  dan- 
gerous one,  it  would  still  remain  for  the  Jury, 
under  the  circumstances,  to  determine  wheth- 
er he  was  In  the  exercise  of  ordinary  care. 
The  conclusion  reached  Is  that  the  teamed 
trial  judge  properly  refused  to  order  a  non- 
suit. 

There  existed  some  dispute  of  the  evidence 
of  the  plaintiff,  on  tbe  part  of  the  defendant, 
but  no  different  grounds  appeared  for  a  direc- 
tion of  a  verdict  for  the  defendant,  and  such 
direction  was  correctly  refused. 

Tlie  answers  of  the  court  to  the  requests  to 
charge  as  to  tbe  effect  of  the  alleged  promise 
of  the  superintendent  to  give  a  longer  time  be- 
tween the  signal  and  the  explosion,  and  the 


charge  hf  ttie  court  on  that  subject  has  been 
examined,  and  no  error  is  found  against  the 
plaintiff. 

The  requests  to  chai^  made  at  ttie  conclu- 
sion of  the  evidence  in  the  cause,  what  the 
court  said  In  answer  to  them,  and  the  cliaige 
of  the  court,  have  been  examined,  and,  so  Cor 
as  the  assignments  of  error  as  presented  in 
tbe  argument  and  briefs  of  counsd  are  reveal- 
ed, no  erroneous  submission  by  the  court  it 
discovered.  Tbe  Judgment  ot  the  circuit  court 
must  be  affirmed,  with  costs. 


(81  N.  J.  L.  1) 

WHITAKGR  V.  MELET. 
(Supreme  Court  of  New  Jersey.    Nov.  26, 1897.) 

UCTUAL  iKSDKAycB    CoMPaKT— iNaOLVEXCT— Af- 
BESaMBNTS. 

Upon  the  Insolvency  of  a  mutual  insurance 
company  holding  notes  of  its  members  which  are 
assessable  to  pay  losses  on  [Mlictes  and  expenses, 
etc.,  and  after  a  determiDation  by  the  chaiicelior 
that  its  assets  (exclusire  of  such  notes)  are 
sufficient  to  satisfy  Its  indebtedness  for  such  loss- 
es, etc.,  an  assessment  may  be  made  by  the  chan- 
cellor by  reference  to  a  master,  in  the  usual 
course  of  chancery  practice,  upon  such  notes: 
and  a  maker  of  such  notes,  having  notice  of  the 
proceeding  to  make  such  an  assessment  before  a 
master,  becomes  a  party  to  the  suit  to  the  extent 
that  the  ndjuillcntion  of  the  court  fixing  the 
amoant  of  bis  indebtedness  to  the  company  npoa 
such  notes  is  conclusive  in  an  action  at  law,  and 
can  only  l>e  reviewed  hy  appeal. 
(Syllabus  by  tbe  Court.) 

Action  by  Thomas  Whltaker,  receiver  of  the 
MiUville  Mutual  Martne  &  Fire  Insurance 
Company,  against  George  Meley.  Motion  to 
enter  Judgment  on  special  finding  of  facts. 
Granted. 

Argued  June  term,  1S97,  before  MAGIE,  C 
J.,  and  DBPUE,  VAN  SXGivBL,  and  GUM- 
MERE,  JJ. 

Thomas  B.  French,  for  plaintiff.  David  J. 
Pancoast,  for  defendant 

MAGIE,  C.  J.  The  Issue  In  this  cause  was 
tried  before  Mr.  Justice  Garrison  without  a 
Jury,  and  he  has  sent  up  by  the  postea  a  spe- 
cial finding  of  facts  In  the  nature  of  a  special 
verdict,  and  the  question  before  us  is  whether 
the  plaintiff  Is  entitled  to  enter  Judgment 
thereon.  By  the  finding  the  following  mate- 
rial facts  appear:  The  MlltvUte  Mutual  Ma* 
rine  &  Fire  Insurance  Company  was  Incorpo- 
rated by  an  act  approved  March  8, 1859.  P.  L. 
185©,  p.  144.  By  section  2  of  that  act,  per- 
sons insuring  In  the  company  became  mem- 
bers thereof,  but  by  section  14  special  insur- 
ance might  be  taken  without  th^  insured  be- 
coming members  of  the  company.  Defendant 
procured  certain  of  his  property  to  be  insured 
by  that  company  by  two  policies,— No.  1,171 
and  No.  2,507, — which  policies  recognbse  lilm 
as  having  thereby  become  a  member  of  the 
company.  For  the  first  of  these  policies  be 
gave  his  promissory  note  to  the  company  for 
$G00,  to  be  paid  In  such  proportions  and  at 
such  time  or  times  as  the  directors  ot  the  corn- 
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pany  mlg^t,  agreeablr  to  their  charter,  re- 
quire. B7  the  by-laws  of  the  company  the 
directors  were  empowered  to  assess  upon  such 
notes  what  was  required  to  pay  losses  on  poU- 
cles,  and  a  reasonable  amount  for  expenses 
and  ancoUectlble  claims.  For  the  other  policy 
he  gave  a  similar  note  for  $8^.  Afterwards 
defendant  insured  other  property  with  said 
company  by  policy  No.  12,901.  This  policy 
differed  from  the  others  In  that  <1)  they  were 
expressed  to  be  upon  the  consideration  of  bis 
promise  to  pay  what  should  be  assessed  on  the 
respectlre  notes  above  described,  while  this 
policy  was  upon  a  consideration  of  $(K>,  ac- 
knowledged to  have  been  paid;  and  (2)  this 
policy  did  not  recognize  him  as  becommg  a 
member  of  the  company.  But  defendant,  at 
the  time  this  policy  was  Issued,  gave  to  the 
company  his  note  for  |dOO,  to  be  paid  in  the 
game  msnner  as  the  other  notes  previously 
siren.  The  company  became  Insolvent,  and 
apon  a  bin  filed  September  21,  1885.  the  cban- 
oellw.  m  September  28, 1885,  enjoined  It  from 
contlnuUig  Its  business,  and  appointed  the 
plaintiff  its  receiver.  The  term  of  Insurance 
under  policies  NOs.  1,171  and  2,507  had  expired 
when  the  bill  was  filed,  but  the  company  bad 
not  surrendered  the  premium  notes  {^ven 
thereon.  The  term  of  insurance  under  policy 
No.  12,901  was  mnnlng  and  unexpired  when 
the  bill  was  filed.  By  various  proceedings  In 
the  court  of  chancery  the  outstanding  Indebt* 
edness  of  the  company  was  ascertained  and 
determined,  and  it  was  adjudged  that  the  as- 
sets, exclusive  of  premium  notes,  were  Insufll- 
dent  to  satisfy  such  indebtedness.  It  waa  re- 
ferred to  a  master  to  proceed  to  determine 
what  aasessment  should  be  made  upon  su<;b 
notes  to  make  np  tlie  deficient^  and  the  costs 
of  the  proceeding.  The  master,  after  notice 
to  the  parties  (including  d^endant),  reported, 
among  other  things,  the  amount  which  defend- 
ant should  be  assessed  upon  his  three  notes, 
and  tbe  report  was  duly  confirmed.  It  appears 
that  the  losses  for  whldi  defendant  baa  beoi 
assessed  on  each  note  are  wxkHx  as  were  In* 
cnmd  dnring  the  life  of  the  respective  policies. 
The  assessments,  after  confirmation,  were 
published  In  the  manner  required  by  the  by- 
laws of  the  company,  and  tbe  receiTer  nas  di- 
rected b7  the  chutceUor  to  proceed  to  collect 
tbe  same.  This  action  was  brooght  in  pursu- 
ance Qt  sttcb  direction.  It  is  contended  that 
tbe  making  of  assessments  upon  such  promis- 
sory notes  is  a  function  whidi  can  be  exer- 
cised only  by  13»e  directors  of  the  cnmiany, 
and  cannot  be  committed  by  the  court  of  chanr 
cerr  to  a  receiver  or  to  a  master.  Wo  hare 
reached  the  following  conclusions: 

1.  We  think  that  the  notes  of  defendant 
glbrm  tor  poUdes  No,  and  2,507  are  aa- 
seasabie  for  tbe  losses  for  which  they  have 
been  assessed.  This  was  determined  by  the 
court  of  errors  in  Donne  v.  Insurance  Co^  45 
K.  J.  Bq.  274, 17  AtL  625. 

2.  (Upcm  tbe  same  fcind^e,  these  notes  were 
assessable  for  tbe  expenses  of  the  company  in- 


curred during  tbe  life  of  the  policies  and  un- 
paid. 

3.  That  In  case  of  insolvency  of  a  company 
of  this  character  tbe  court  of  chancery  ma; 
talie  such  proceeding^  to  enforce  the  collection 
of  Its  assets,  and  therefore  Incidentally  to  de- 
termine what  Its  assets  are,  as  tbe  company 
might  take.  If  insolvency  paralyzes  the  com- 
pany, it  Is  absurd  to  suppose  that  by  such 
pai-alysls  the  creditors  of  the  company  are  de- 
barred of  recourse  to  tbe  obligations  of  ttw 
company. 

4.  Defendant  was  a  party  to  the  proceeding 
In  the  court  of  chancery  to  the  extent  that 
its  adjudication  upon  tbe  amount  of  his  in- 
debtedness to  the  company  upon  those  notes 
wUI  bind  him,  and  can  only  be  reviewed  1^ 
appeaL 

C.  In  respect  to  the  note  given  on  taking  out 
policy  No.  12,901,  this  court  cannot  consider 
whether  the  assessment  thereon  could  lawful- 
ly be  made.  The  court  of  chancery  had  juris- 
diction to  determine  defendant's  Indebtedness 
to  the  Insolvent  company,  and,  If  error  has 
been  committed  in  such  determination,  it  must 
be  corrected  by  an  appeal  therefrom. 

The  result  is  that  plaintiff  Is  enUtled  to  Judff- 
ment  upon  the  special  flndbig. 


ffi  N.  J.  u  iin 

STATS  V.  BBOOHA 
(Sapreme  Court  of  New  Jeisey.  Nov.  1^  1897.) 

•    fUBLIO  OmOBR— SUPBRVtailfO  Arcbitect. 

An  architect,  employed  by  commissioaers 
fbr  the  coostruction  of  a  public  baitdiDe,  to  su- 
pervise tbe  erection  of  the  bailding,  ooea  not 
thereby  Isecome  tbe  Incambent  of  an  office. 
(Syllabus  by  the  Court)  , 

Lewis  H.  Broome  was  Indicted  for  a.  mis- 
demeanor in  office.  Motion  to  quash  Indict- 
ment Sustained. 

Argued  June  term,  1897,  before  liUDLOW, 
COLLINS,  and  DIXON,  33. 

Mr.  Wlnfleld,  Pros,  of  the  Pleas,  for  tbe  State. 
J.  B.  Tredenbuxffh,  for  defendant 

DIXON,  J,  The  defendant  was  indicted  In 
the  Hudson  county  oyer  and  terminer  for 
misdemeanor  m  office,  and,  the  In^ctment  hav- 
ing been  removed  Into  this  court,  he  now 
moves  to  quash  It  "The  state  dalma,"  to 
quote  from  the  brief  ot  Uie  teamed  prosecu- 
tor  of  the  pleas,  "that  the  defendant  was  at 
the  time  the  holder  of  an  office,  and  that  be 
was  guill7  of  misconduct  In  that  office.  If 
the  facta  do  not  constitute  this  offense,  then 
no  offense  was  committed  htm."  TXe  ot- 
flce  whk^  the  indictment  aven  he  bdd  was 
that  nt  '^r^iteet  to  suporvlse  tb«  erection 
of  a  new  tAXj  haU  in  Jersey  City,'*  and  tbe 
misdemeanor  charged  is  the  giving  of  a  fiUse 
certificate  as  to  the  materials  used  in  tiie 
building.  The  only  ground  for  the  state's 
contentitm  tiiat  tills  constituted  a  misdemean- 
or hi  office  is  that  tbe  act  ot  A^  16, 
1887  (P.  li.  1887,  Pb  im,  the  enmmlsstonen 
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for  the  construction  of  a  city  hall  were  ex- 
pressly empowered  "to  have  plans  and  speci- 
fications prepared"  for  the  erection  of  the 
building,  that  they  accordingly  chose  the  de- 
fendant as  the  architect  to  snperrise  the  erec- 
tion, and  that  as  such  It  was  his  official  du^ 
to  give  true  certificates.  The  defendant's  mo- 
tion to  quash  is  based  upon  the  claim  that 
he  did  not  hold  an  office.  We  think  the  de- 
fendant's position  lacked  the  essentials  of 
an  office,  and  was  merely  that  of  a  contract- 
or. In  order  to  ascertain  the  nature  of  his 
duties,  their  duration  and  his  compensation, 
recourse  must  be  had,  not  to  any  law,  nor 
to  any  regulation  adopted  by  authority  of 
law,  but  only  to  his  contract  with  the  com- 
missioners. In  such  circumstances  an  of- 
fice does  not  exist.  V.  S.  t.  Qermaine,  99 
U.  S.  508;  Lewis  v.  Jersey  City,  51  N.  J. 
Law,  240, 17  AU.  112;  Town  of  Salem  v.  Mo- 
OUntock  (Ind.  Sup.)  46  N.  B.  39;  Moses  v.  U. 
S.  (1897)  17  Sup.  Ct  682;  Cramer  v.  Water 
Com'rs  of  New  Brunswldt,  57  N.  J.  Law, 
478,  31  AtL  384.  The  Indictment  should  be 
quashed. 

(81  N.  J.  I*  U7> 

STATE  ei  rel.  STEWART  t.  BOAHD  OP 
CHOSEN  FBEEHOLDERS  OF 
HUDSON  COUNTY. 
(Supreme  Court  of  New  Jersey.   Nov.  8, 1807.) 

UvriOB — What  Constitutes — Wabdbn  or  Codrtt 
Almbhocsb— Tbn  L'KB. 

1.  Qlie  post  of  deputy  warden  of  the  Hudson 
County  Almshouse  is  not  aa  office,  but  is  a  posi- 
tion, within  the  meaning  of  Veteran  Act  March 
14,  1895  (3  Gen.  St.  p.  3702). 

2.  ^e  position  above  mentioned  is  not  one  the 
term  of  which  is  fixed  by  law,  except  that,  when 
held  by  an  honorably  discharged  Union  soldier, 
sailor,  or  marine,  the  statute  of  March  14,  1805, 
fixes  the  term  as  lasting  daring  good*  behavior. 

3.  Ttie  proviuon  of  said  act  ttiat  the  incum- 
bents therein  descril>ed  shall  hold  tbeir  offices  or 
portions  during  good  behavior  cannot  be  thwart- 
ed by  the  appointing  power  by  making  the  ai>- 
polnbnent  for  a  specified  period. 

(Syllabos  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
John  W.  Stewart,  for  a  writ  of  mandamus 
to  the  board  of  chosen  freeholders  of  Hud- 
son county,  to  compel  defendants  to  restore 
relator  to  the  position  of  deputy  warden  of 
the  Hudson  County  Almshouse.  Writ 
granted. 

Argued  June  term,  1897,  before  LUDLOW, 
COLLINS,  and  DIXON,  JJ. 

John  A.  Dennln,  for  relator.  John  Grif- 
fen,  for  respondent 

DIXON,  J.  The  relator  complains  that, 
being  &pnty  warden  of  the  Hudson  County 
Almshouse,  he  was,  on  December  17,  18D6, 
dismissed  from  that  place  by  resolution  of 
the  board  of  chosen  freeholders,  without 
good  cause  shown,  after  a  fair  and  impartial 
hearing,  although  he  Is  an  honorably  dls- 
charged  Union  soldier,  who  served  In  the 
war  ot  the  Bebelllon;  and  be  prays  a  num- 


damus  directing  the  board  to  restore  him. 
His  claim  depends  upon  the  act  of  March  14, 
1895  (3  Gen.  St.  p.  3702),  which  enacts  that 
no  honorably  discharged  Union  soldier,  sail- 
or, or  marine,  having  served  in  the  war  of 
the  Rebellion,  who  holds  a  position  or  office 
under  the  government  of  this  state  or  of  any 
city  or  county  in  the  state,  whose  term  of 
office  is  not  fixed  by  law,  and  also  receives  a 
salary  from  such  city,  county,  or  the  state, 
shall  be  removed  from  such  position  or  office, 
except  for  good  cause  shown,  after  a  fair 
and  impartial  hearing;  but  such  soldier,  sail- 
or, or  marine  shall  hold  his  position  or  office 
during  good  behavior,  and  shall  not  be  re- 
moved for  political  reasons. 

It  Is  admitted  that  the  relator  received  a 
salary  from  the  county,  and  the  first  ques- 
tion to  be  considered  Is  whether  his  place 
was  "a  position  or  office,"  within  the  mean- 
ing of  this  statute.  We  think  it  was  not 
"an  office,"  but  was  "a  position."  "An  of- 
fice" Is  a  place  created,  or  at  least  recog- 
nized, by  the  law  of  the  state,  and  to  which 
certain  permanent  public  duties  are  assign- 
ed, either  by  the  law  Itself  or  by  regulations 
adopted  under  authority  of  law.  Bownes  v. 
Meehau,  45  N.  J.  Law,  189;  Lewis  T.  Jer- 
sey City,  51  N.  J.  Law,  240. 17  AU.  112;  State 
V.  Broome  (N.  J.  Sup.;  Nov.  Term,  1897)  38 
AtL  841.  So  far  as  we  have  discovered,  the 
relator's  place  does  not  possess  these  charac- 
teristics. "A  position,"  within  the  purview 
of  this  act,  is  defined  to  be  a  place  the  du- 
ties of  which  are  continuous  and  permanent, 
analgous  to  those  of  an  office,  and  which 
pertain  to  the  position  as  such.  Lewis  v. 
Jersey  City,  ubl  supra.  The  place  of  dep- 
uty warden  of  the  almshouse  comes  within 
this  description.  The  duties  of  a  deputy 
warden  are  indicated  by  the  title  of  his  posi- 
tion, and  consist  In  rendering  assistance  to 
the  warden  In  the  discharge  of  his  func- 
tions, and  hence  are  continuous  and  perma- 
nent, as  are  those  of  his  superior. 

The  next  question  Is,  was  the  term  of  his 
position  "fixed  by  law"?  The  respondent 
Insists  that  It  was,  on  two  grounds:  First, 
the  eighth  section  of  the  act  of  May  16,  IS&i 
(1  Gen,  St  p.  ^);  second,  the  resolution  of 
the  board  passed  December  6,  1895,  by 
which  the  relator  received  his  last  appoint- 
ment The  act  cited  fixes  the  term  of  "of- 
fices" only,  and,  for  reasons  Just  stated,  we 
think  It  does  not  apply  to  the  position  held 
by  the  relator.  We  also  think  that  the  reso- 
lution mentioned  goes  beyond  the  autborlty 
of  the  board  In  its  attempt  to  limit  the  re- 
lator's appointment  to  one  year.  The  act 
of  March  14,  1895,  defines  the  tenure  by 
which  all  such  positions  are  to  be  beldU 
when  the  IncumlKnts  are  persons  of  tbe 
character  therein  described,  and  the  term  is 
not  otherwise  fixed  by  the  laws  of  the  state. 
It  not  only  forbids  the  removal  of  such  per- 
sons ezc^  for  good  cause  shown,  after  a 
fair  and  impartial  trial,  and  declares  that 
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polltleal  reasons  sball  not  eonstltnte  good 
cause;  bat  It  affirmatlTely  ordains  ^t  they 
shall  hold  their  positions  during  good  be- 
havior, and  so  prevents  the  appointing  pow- 
er from  setting  any  other  bound  to  the  dura^ 
Uon  of  the  Incumbency.  Thus,  every  ofllce 
or  position  under  the  government  of  the 
state,  or  of  any  county  or  city,  when  occu- 
pied by  one  of  these  favored  citizens,  Is  held 
either  for  a  term  fixed  by  the  law  of  the 
state,  or  during  the  good  behavior  of  the  In- 
cumbent This  clause  of  the  statute  we  re- 
gard as  establishing  a  legislative  policy 
which  cannot  be  thwarted  by  the  simple  de- 
vice of  making  appointments  for  a  specified 
term.  The  various  bodies  and  officers  em- 
powered to  fill  these  places  may  fill  them  or 
not,  as  they  choose,  with  honorably  dlschar^ 
ged  Union  soldiers,  sailors,  or  marines;  but. 
If  they  do  so  fill  them,  they  can  exact  from 
their  appointees  no  stipulation  .which  will 
defeat  the  legislative  design  that  the  Incum- 
bency shall  continue  during  good  behavior. 
As  well  might  they  attempt  to  provide  that 
the  poets  should  become  vacant  when  the 
political  complexion  of  the  appointing  pow- 
er should  change.  In  our  judgment,  the 
relator's  term  was  not  fixed  by  law,  except 
as  the  act  of  1895  fixed  It  during  good  be- 
havior. Adams  T.  Haines,  48  N.  J.  Law,  SS, 
B  Atl.  723;  Townsend  v.  Boughner.  66  N.  J. 
Law,  380,  26  Atl.  808.  The  case  of  Horan 
V.  Board.  68  N.  J.  Law,  633,  83  AH.  914,  Is 
cited  in  opposition  to  this  view.  But  the 
decision  of  that  case  appears  to  have  rested 
on  the  Idea  that  the  relations  between  Horan 
and  the  board  of  education  depended  whol- 
ly on  a  special  contract,  to  which  the  act  In 
question  had  no  application,  and  no  refer- 
ence was  made  to  the  clause  of  the  statute 
defining  the  tenure  of  all  positions  within 
Its  scope.  Wo  cannot  extend  it  to  the  case 
Id  hand. 

Finally,  the  relator's  status  as  an  honor- 
ably discharged  Union  soldier,  who  served 
In  the  war  of  the  Rebellion,  Is  questioned  by 
the  respondent.  But  on  this  point  we  deem 
the  proof  satisfactory.  The  formal  dls- 
cha^e  Issued  by  the  government  of  the 
United  States  at  the  time  of  mustering  out  Is 
not  essential  as  evidence  to  establish  the 
fact  of  honorable  discharge.  A  peremptory 
mandamns  should  issue,  commanding  the 
board  to  restore  the  relator  to  his  position 
aa  deputy  warden  of  the  county  almsbonse. 


BOHHIDT  T.  HBDDBN  at  aL 

ffloiirt  of  Ohaneeiy  of  New  Jeraey.   Nov.  8^ 

1897.) 

HoaTGAea  tor  Tuthbk  Advinobs  —  pRioatrr 

OTBR  SUBSEQUBHT  JnDOHB:TT — NOTICB. 

1.  A  mortgage  to  secure  future  advances  is,  as 
against  a  subuqnent  judgment,  a  valid  aecnrity 
fi>r  alt  advances  mads  befois  actual  notice  ctf 
siidi  JndgmanL 


2.  Such  mortgage  la  a  prior  Hen  bi  respect  to 
notes  given  after  notloe.  In  renewal  of  notes  giv* 

eo  before  notice. 

8.  A  verbal  commnnication  of  the  fact  that 
such  Jadgmeot  exists  is  sufficient  to  charge  the 
mortgagee  with  notice  thereof. 

4.  Alwut  a  year  after  the  girlog  of  a  second 
mortgage  to  secure  fotnre  advances,  a  Judgment 
for  $11,000  was  rendered  against  the  mortgagor. 
FoDF  years  later  the  mort^gee  was  notified  at 
such  judgment.  Ten  years  later  the  property 
was  sold  for  $100,  on  execution,  to  an  assignee  of 
the  judgment.  Btid,  In  a  suit  brought  about  a 
rear  later  to  foreclose  tike  first  mortgage,  tiiat 
the  assignee  of  the  judgment  was  not  precluded 
hj  laches  from  asserting  that  the  judgment  was 
entitled  to  priority  over  the.  lien  of  the  second 
mortgage. 

Action  by  Fred  W.  Schmidt  against  GeorK* 
Hedden  and  others  to  foreclose  a  nuHtgacch 
Heard  on  pleadings  and  prootiL 

John  B.  Fennell,  for  complainant  J.  O.  H. 
Pitney  and  Richard  B.  Morlarty,  for  defendant 
National  Iron  Bank.  Theodore  Little  and  W. 
W.  CuUer.  for  defendant  Jones. 


BMBRY.  y.  a  The  bUl  In  this  cam  la  filed 
to  foreclose  a  mortgage  given  by  QwtgB 
Hedden  and  wife  to  the  Morrlstown  Savings 
Institution,  on  lands  In  Morrlstown,  on  June 
16,  1871,  to  secure  the  payment  of  $6,000, 
with  Interest,  In  one  year,  and  wbich  was  aa- 
signed  to  complainant  In  April,  1892.  There 
Is  no  dispute  as  to  the  validity  of  this  mort- 
gage, and  It  la  admitted  that  there  Is  due  nptm 
the  mortgage  $S,500,  with  interest  from  Jan- 
uary 1,  1894,  for  which  complainant  Is  en- 
titled to  a  decree.  The  dispute  In  the  case 
arises  between  the  defendants  the  National 
Iron  Bank,  who  hold  a  second  mortgage  on 
the  premises,  given  by  Hedden  and  wife  on 
November  25,  1876,  and  the  defendant  Jones, 
who  claims  titie  to  the  mortgaged  premises, 
under  a  sale  made  by  virtue  of  an  execution 
Issued  on  a  Judgment  obtained  by  one  Peter 
Tan  Ness  against  George  Hedden,  In  the  su- 
preme court  on  October  31,  1877.  Van  Ness 
died  in  1881,  and  this  Judgment  was  on  July 
22, 1887,  assigned  to  Jones.  Execution  there- 
on was  Issued  on  February  17,  1881,  under 
which  levy  was  made  on  the  premises  In 
question,  which  were  sold  on  November  28, 
1891,  to  the  defendant  Jones,  for  $100.  The 
mortgage  to  the  bank  was  glvm  to  secur« 
Hedden's  notes  and  negotiable  paper  then 
held  or  discounted,  or  thereafter  to  be  held  or 
discounted,  by  the  bank,  or  notes  Indorsed  hj 
hlra  then  held  or  thereafter  to  be  b^d 
the  bank.  The  full  proviso  of  the  mortgi^ 
Is  as  follows:  "Provided  always,  and  It  Is 
hereby  agreed  by  u>d  between  the  parties  to 
these  presents,  that  the  said  George  Hedden, 
his  heirs,  executors,  or  administrators,  do 
and  shall  w^  and  truly  pay  or  cause  to  be 
paid  at  maturity  every  promissory  note  and 
ereiy  negotiable  paper  of  every  kind  which 
the  said  the  National  Iron  Bank  now  holds 
or  hereafter  may  hold  of  him,  said  Hedden, 
or  which  tfa^  now  have  discounted  or  ha» 
after  may  discount  of  said  Hedden.  or  anr 
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promlBsory  note  or  ^  negotiable  paper  which 
said  bank  now  h<^d8  or  hereafter  may  hold,  on 
irhlch  said  Hedden  Ib  Indorser  or  securl^, 
and  shall  at  all  times  hereafter  Indemnify  and 
aave  harmless  said  bank  from  all  payments, 
costs,  charges,  and  expenses  sustained  or  In- 
curred by  reason  or  on  account  of  any  such 
negotiable  paper,  as  aforesaid,  without  any  de- 
duction or  defalcation  tor  taxes,  assessments, 
or  ai^  other  Imposition  whatsoeTer;  then  and 
from  thenceforth  these  presents  and  said  ob* 
ligation,  etc.,  shall  be  Told."  The  defendant 
Jones,  by  his  cross  bUI  agahist  the  bank,  seta 
up  that,  at  the  time  of  receiving  Its  mort- 
gage, the  bank  held  between  two  and  three 
'thousand  dollars  of  notes  made  by  Hedden. 
or  on  which  he  was  indorser,  but  that  all 
these  notes  and  all  renewals  thereof  were 
paid,  and  that  at  the  time  of  the  sale  all  the 
Indebtedness  of  Hedden  was  paid,  and  the 
bank  had  no  liability  secured  by  the  mort- 
gage. He  farther  alleges  that  he  has  been 
unable  to  obtain  from  the  bank  a  statement 
of  the  amount  which  they  claimed  to  be  due 
under  the  mortgage,  and  that.  If  the  bank  has 
discounted  any  notes  Indorsed  by  Hedden, 
they  were  discounted  with  full  knowledge  of 
the  existence  of  defendant's  Judgment,  and 
that  the  property  would  be  sold  under  It,  and 
were  not  discounted  upon  the  securl^  of  the 
mortgage,  and  that  the  bank  has  no  claim 
under  Its  mortgage,  and  It  should  be  surren- 
dered. The  defendant  bank,  by  Its  answer 
to  the  cross  bill,  claims  that  there  is  due  to 
It  about  $5,000  upon  notes  of  Hedden  secured 
by  the  mortgage,  and  denies  that  all  indebt- 
edness of  Hedden  to  the  bank  at  the  time 
the  mortgage  was  given  has  been  paid,  and 
by  a  further  answer,  put  In  after  ezceptkms, 
states  that  notes  of  Hedden  amounting  to 
$1,7G0  now  held  by  It  are  some  of  the  notes 
or  renewals  of  the  notes  h^d  by  It  at  the 
time  the  mortgage  was  glren,  and  Intended 
to  be  secured  thereby. 

Mortgagesto  secure  future adrances  are  now, 
by  the  settled  law  of  this  state,  valid  secu- 
rities as  against  subsequent  Incumbrances  for 
all  advances  made  before  actual  notice  of  the 
subsequent  Incumbrance.  Central  Trust  Co.  v. 
Continental  Iron  Works  (Err.  &  App.;  1894) 
51  N.  J.  Eq.  605,  007.  28  Aa  595,  and  cases 
cited.  This  rule  was  not  questioned  at  the 
hearing,  and  the  dispute  on  the  facts  Is  as  to 
when  actual  notice  was  received  by  the  bank. 
And,  on  the  facts  proved,  further  questions 
were  raised  as  to  the  character  of  the  actual 
notice  which  the  prior  mortgagee  must  have, 
and  whether,  on  the  facts  proved  In  this  case, 
notice  of  the  character  contemplated  by  law 
was  proved.  The  notice  relied  on  was  given 
In  the  y^r  1881  by  John  D.  Bartine,  Esq., 
the  attorney  of  Van  Ness,  the  plalntUT,  to  the 
president  of  the  bank,  and  perhaps  to  the 
cashier  also.  Both  the  president  and  cashier 
are  dead,  and  Mr.  Bartlne's  evidence  la  as  fol- 
lows: "Q.  After  the  recovery  of  the  judg* 
ment,  did  you  see  any  of  the  offlcera  at  the 
national  bank  In  Morrlstown  In  reference  to 


the  same,  and.  If  so,  when?  A.  It  Is  nrariy 
twenty  yeais  ago,  and  as  to  the  time  I  am  not 
poaltiTa.  I  was  up  there  two  or  three  thnea, 
to  Morrlstown,  In  relation  to  this  transaction, 
between  the  time  that  'abe  Judgment  was  en- 
tered and  about  1881,  when  Mr.  Van  Ness  died. 
I  was  there  tor  the  purpose  of  ascertaining 
what  chances  there  were  for  the  coUectlcm  of 
this  Judgment  I  did  see  the  officers  of  the 
bank.  I  saw  tbe  cashier  and  president,  and 
talked  vitb  one  or  both  of  them  In  relation  to 
tUs  matter,  and  the  puquee  of  my  vMt  there. 
Q.  Was  anything  said  by  yon  to  them  about 
this  Judgment?  What  did  take  place?  A.  It 
is  not  possible  for  me  now  to  state  the  conver- 
sation tliat  occurred  betweoi  myself  and 
elthor  one  of  the  officers  <tf  the  bank.  I  waa 
there  for  the  purpose  of  knowing  what  their 
claim  was.  Q.  Can  you  give  the  substance  of 
the  convonatlon?  A.  I  can't  do  that,  but  I 
know  that  In  that  conversation  this  Judgment 
that  I  represented  was  talked  about  to  them, 
but  what  was  said  I  can't  state;  It  Is  too  long 
ago.  I  learned  from  them  that  they  had  a 
mortgage,  and  my  recollection  Is  that  that 
mortgage  was  Intended  to  secure  the  Indorse- 
ments of  Mr.  Hedden,— those  that  they  already 
had,  and  those  .that  they  might  have  In  the 
future.  That  Is  my  recollection  of  what  they 
told  me,  one  or  the  other  of  them,  but  which 
one  I  cannot  remember.  1  think  I  saw  for 
the  first  time  at  one  of  those  visits  the  presi- 
dent of  the  bank.  He  was  In  the  back  room. 
I  was  there  several  times;  as  many  as  three 
times,  I  am  sure.  Q.  What  was  the  conversa- 
tion In  reference  to  the  Judgment  on  your  part, 
or  on  the  part  of  both  of  you?  (Question 
read.)  A.  I  can't  answer  that  question  In  that 
shape,  except  by  saying  that  I  talked  with 
this  officer  of  the  bank,  and  peiiups  with  both 
of  them,  but  one,  I  am  sure,  in  reference  to 
Oieir  claim;  and  in  that  conversation  the  Judg- 
ment that  I  represented  was  spoken  of,  but 
whether  by  me  or  by  them,  why,  of  coarse, 
I  can't  now  remember.  Q.  by  the  Court: 
You  can't  fix  the  time  of  any  of  these  conversa- 
tions any  more  definitely  than  you  have?  A. 
No;  but  I  think  my  recollection  is  that  they 
were  a  short  time  after  the  Judgment  was 
procured,  but  J  am  not  certain;  but  they  were 
Iwfore  the  death  of  Peter  Van  Ness.  Q.  by 
the  Court:  Wliich  was  in  what  year?  A. 
1881.  Q.  Did  you  motion  the  names  of  these 
officers  of  the  bank?  A.  I  had  never  met  the 
president  before,  but  I  think  his  name  was 
Marsh.  I  was  introduced  to  him  in  the  back 
room.  Q,  Dead  now,  you  understand?  A.  Is 
he?  Q.  Do  you  Icnow  whether  he  is  or  not? 
A.  I  don't  know.  I  think  I  heard  he  was 
dead,  and  the  cashier,  Mr.  Craig.  Q.  He  is 
dead,  too,  Isn't  he?  A.  Yes,  sir;  he  lived  at 
Basking  Ridge  at  the  time.  I  knew  him  very 
well,  and  Mr.  Marsh,  I  think  it  was,  was  presi- 
dent; but  I  am  not  sure  about  these  names,— 
that  Is,  the  name  of  the  president."  Redirect- 
"Q.  What  was  the  date  of  the  death  of  Mr. 
Van  Ness?  A.  It  was  about  the  Ist  of  No 
vember,  1S81.    The  inventory  was  filed  In  No- 
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rember,  ISSL,  Bboat  the  lOtli,  I  Uilnk.  I  didn't 
sign  the  sodgnment  of  Judgment  I  don't 
want  to  be  understood  bs  being  porttive  <hC  0117- 
thlDg  except  that  I  went  then  and  had  the 
talks." 

From  this  evidence  of  Mr.  Baitlne,  which 
waa  giTcn  very  tsitSj  and  oHisclaitlouBl7»  It 
seems  to  me  that  I  most  conclude  that  the 
jfBxpa  officers  of  the  bank,  or  one  of  them, 
had  notice  that  a  Judgment  had  been  obtained 
by  Mr.  Bartbie's  dlent  agabist  Hedden,  their 
mortgagor,  and  that  Uiey  notified  Mr.  Barthie 
of  the  bank's  mortgage  against  Hedden.  In 
view  of  the  death  of  the  other  witnesses  and 
Mr.  Barttaie's  InaUUty  to  give  other  details, 
the  erldaice  should  not  be  considered  to  ex- 
tend farther,  I  think,  than  to  establish  this  no- 
tice to  the  bsnk  In  1881  of  the  existence  at 
the  Judgment  The  questkm,  then,  is  as  to 
the  snffldency  of  snch  notice.  Gomuwa  for  the 
bank  contend  that  the  notice  shonld  be  proved 
to  hare  been  ^ren  in  such  a  raamm  as  to  odl 
the  attention  of  the  bank  to  tlie  rights  assert- 
ed by  ttu  snbseqaent  incumbrance,  and  to  have 
put  the  officras  of  the  bank  on  their  guard 
against  farther  adTances,  The  equity  now  re- 
lied on  by  the  Judgment  creditor  by  reason  of 
mer^  giving  the  notlcft  Is  said  to  be  one  of 
a  subtle  character,  not  generally  understood, 
and  one  with  which  ordinary  business  men 
would  not  be  familiar;  and  it  is  further 
daimed  that  It  was  especially  the  duty  of  Mr. 
Bartinek  a  lawyer,  to  have  aJven  notice  of  such 
Intention  to  dahn  prefoence  over  subsequent 
advances.  No  cases  or  authorities,  however, 
have  been  referred  to  as  to  the  character  of 
the  notice  required  to  be  given  In  snch  cases, 
and  X  find  no  cases  which  Justify  me  in  hold- 
ing that  so  far  as  the  form  of  the  notice  is 
concerned,  any  Information  beyond  that  of  the 
existence  of  the  subsequent  incumbrance  Is  re- 
quired in  order  to  constitute  the  actual  notice 
whldi  win  charge  the  prior  mortgage  with 
the  legal  effect  of  making  future  advances 
with  this  knowledge.  In  Hehttze  v.  Bentl^ 
(BkT.  ft  App.;  18S1)  84  N.  J.  Eq.  562,  there 
was  a  BtBtement  of  the  role  In  this  form 
Mr.  Justice  Z>ixon  (page  5G^:  "The  rule  In 
snch  esses  is  tliat.  If  a  first  mortgsgee  have 
knowledge  of  the  existence  of  a  second  Incum- 
brance upon  the  estate,  be  cannot  make  fur- 
ther loans  upon  his  mwtgage  to  the  disadvan- 
tage of  the  seoHkd  incumbrance  when  It  Js 
t^tlonal  with  him  whether  to  make  further  ad- 
vances or  not*'  The  question  as'  to  the  form 
ur  snfflclracy  of  the  notice  was  not  Invtdved 
it>  the  case,  or  referred  to  hi  the  statement  of 
the,  rule.  l^CTe  Is,  however,  a  class  of  anal- 
ogous cases  where  the  question  as  to  the 
character  of  the  notice  to  be  given  haa  artsen. 
These  are  the  cases  whm  notice  of  an  as* 
■tennKut  or  other  Interest  oa  a  debt  <a  fond 
ts  given  or  daimed  to  be  given  to  a  debtor,  or 
to  a  trustee  or  other  person  holding  a  fund,  and 
axe  cases  wliere,  if  the  notice  Is  sufficient,  the 
parson  to  whran  it  to  given  acts  with  the  fund 
or  debt  snbaequaitiy  at  the  pern  of  Inftli^ing 
the  rl^ts  which  are  fixed  by  the  notice.  In 


these  cases,  the  role,  as  stated  by  Ijnid  Calrni^ 
in  Uoyd  Banks,  S  Oh.  App.  488^  4»1,  Is  that 
knowledge  of  the  nature  of  the  incumbrance 
which  has  come  upcm  the  property  must  be 
brought  to  the  mind  of  the  trustee^  so  that  a 
reasonable  man  or  an  ordinary  man  of  busi- 
iwss  would  act  vpw  the  Information,  and 
wimld  regulate  his  conduct  by  it.  In  the  execu- 
tion of  his  trust  Or,  aa  It  was  exineesed  hi 
a  later  case  following  the  above  (Sode^  v. 
Bayner,  14  Ch.  Div.  408,  412):  "What  Is  said 
should  be  calculated  to  *  *  *  give  an  In- 
telUgoit  apprehoiskm  of  the  tanA  that  there 
had  beoi  that  kind  of  notice  given  to  the  trus- 
tee which  they  were  bound  to  take  as  part 
ot  the  materials  In  thehr  possession  to  regulate 
their  course  of  procedure  In  dealing  with  the 
trust  fund."  Onmwdl,  L.  J.,  says  (page  £L6): 
**If  this  notice  [of  an  assignment  In  a  trust 
fund]  was  communicated  in  soch  a  business- 
like way  that  the  trustees  were  bound  to  re- 
member 1^  no  doubt  It  would  be  effectual;" 
and  (page  41^  that  the  notice  should  be  sodi 
as  would  lead  prudent  people  to  mate  It  part 
of  their  knowledge,  as  a  thing  by  which  tb^ 
wen  to'gov^  their  conduct  in  the  tnture. 
These  are  cases  where  the  notice  relied  on. 
If  ectual,  operated  to  affect  the  right  of  the 
trustee  thereafter  to  deal  with  the  property 
as  to  which  notice  waa  given  or  information 
was  received,  so  as  to  impair  the  rights  which, 
as  to  the  trustee,  arose  tarn  the  fact  of  giving 
notice.  They  seem  to  me  to  be  strlcfly  analo- 
gous  to  the  present  ease,  and  the  rule  as  stated 
seems  to  be  founded  on  xeascmable  grounds, 
and  to  he  applicable  here.  Notkse  of  the  fact 
of  the  ^istence  of  the  snbaequeit  incnm- 
brance  called  to  the  attention  of  the  prior 
mor^iagee  by  the  subsequent  incumbrancer, 
to  such  a  manner  that  the  prior  mortgagee, 
as  a  pmdeit  and  reaaonalde  man  of  bnstoess. 
vnu  boimd  to  remember  that  such  subsequent 
incumlnance  oa  the  premises  had  been  given, 
and  to  regulate  his  conduct  accordingly,  seems 
to  me  to  be  all  that  can  be  required  In  snch 
cases  in  order  that  the  parties  giving  and  re- 
ceivtog  the  notice  may  thereafter  have  the 
rights  and  duties  which  arise  from  notice;  and 
such  notice  I  find  to  have  been  given  In  this 
case. 

In  cases  of  this  character  Oie  zlghte  and  du- 
ties artse  out  of  the  fact  of  notice  (tf  tiie  subse* 
qnent  Incumbrance^  and  are  such  rlghtsanddn- 
tles  as  the  rules  of  equity  Impose  by  reason  of 
this  fact  They  do  not  arise  from  the  knowl- 
edge Of  d^ms  of  the  parties  interested  as  to 
whst  these  righto  and  dntles  are,  and  cannot, 
at  least  In  ordinary  cases,  be  qualified  <a  Im- 
paired by  sudi  knowledge  or  claims  of  the 
parties  of  what  the  righto  and  duties  are 
which  equity  imposes  by  reason  of  notice  of 
the  tact  of  the  subsequent  Incumlvance.  Gas- 
es might  perhaps  arise  in  which  the  subse- 
quent hicumbrancer  might,  by  the  manner  of 
notice  or  of  Ite  effect  estop  himself,  In  equi- 
ty, from  an  usotkm  of  a,  different  right;  but 
the  evidence  in  this  case,  so  far  as  respects 
the  manner  of  notice,  disdoses  nothhig  from 
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nrlilcb  It  eonld  be  Inferred  that  Mr.  Bartine 
waived  any  of  bis  client's  rights  arlslDg  from 
the  notice  of  tbe  Judgment,  or  said  anything 
to  Induce  the  bank  to  increase  its  advances 
or  dlaconnts  to  Hedden  on  the  belief  that 
these  subsequent  advances  would  be  prior  to 
the  Judgment  The  t>ank,  at  the  time  of  re- 
ceiving the  mortgage,  held  notes  of  Hedden 
to  the  amount  of  about  $8,000,  aad  this 
amount  does  not  seem  to  liave  been  Increased 
after  the  notice  of  the  Judgment,  but,  on  the 
contrary,  \ras  diminished,  so  ttiat  the  notes 
now  claimed  to  be  secured  amount  to  about 
|S,000.  The  sole  question  on  this  branch  of 
the  case  Is  whether  notes  discounted  subse- 
quently to  the  notice  of  the  Judgment  In  18S1, 
and  which  were  not  renewals  of  the  notes  pre- 
viously discounted,  are,  under  this  mortgage  to 
secure  future  advances  and  discounts,  to  be 
held  to  be  prior  to  the  Judgment  Such  priority, 
if  it  is  to  be  given  to  the  subsequent  discounts, 
cannot  arise,  as  It  seems  to  me,  by  reason  of 
any  supposed  estoppel  of  the  Judgmrat  cred- 
itor in  tills  case,  arising  out  of  the  manner 
of  giving  the  notice;  and,  unless  tbe  other 
claims  set  up  by  the  bank  are  valid,' the  pri- 
ority must  be  denied,  under  the  rule  above 
stated. 

A  second  claim  made  by  the  bank  arises 
out  of  the  supposed  laches  on  the  part  of  the 
Judgment  creditor  In  setting  up  this  claim  of 
preference  over  the  subsequent  advances. 
The  notice  of  tbe  Judgment  was  given  in 
1881,  and  the  Judgment  remained  the  prop- 
erty of  Van  Ness  or  his  estate  until  1887. 
when  It  was  assigned  to  the  defendant  Jones, 
apparently  for  tbe  nominal  consideration  of 
$1.  The  Judgment  was  for  over  $11,000,  and 
Jon^  held  It  without  any  proceedings  for  Its 
collection  until  February,  1891,  when  execu- 
tion was  Issued,  on  which  the  property  was 
subsequently  sold  to  Jones  for  $100.  The 
claim  of  priority  of  the  Judgment  creditor  Is 
asserted  by  his  answer  In  1882,  after  the 
lapse  of  over  10  years  from  the  time  when  no- 
tice of  his  Judgment  was  given.  This  delay 
was  not  only  very  considerable,  but  It  is  also 
urged  that  one  effect  of  it  has  been  that  in 
the  meantime  the  only  othec  witnesses  to  the 
fact  of  notice  on  the  part  of  the  bank  liave 
died.  Mr.  Gralg,  the'  cashier,  died '  in  1889. 
and  Mr.  Marsh,  the  president  iu  1894.  As  to 
the  effect  of  laches  in  a  court  of  equity,  it 
was  said  by  Lord  Blackburn,  In  a  late  case 
(Brlanger  v.  Phosphate  Co.  [1878]  3  App.  Cas. 
1218,  1279),  that  the  most  distinct  and  defi- 
nite rule  laid  down  by  the  authorities  was 
this:  "Tbe  doctrine  of  laches  in  courts  ot  eq- 
uity is  not  an  arbitrary  or  a  technical  doc- 
trine. Where  It  would  be  practically  unjust 
to  give  a  r^edy,  either  because  the  party  has 
by  his  conduct  done  that  which  might  fairly 
be  regarded  as  equivalent  to  a  waiver  of  it  or 
where  by  his  conduct  and  neglect  he  has. 
though  perhaps  not  waiving  that  remedy,  yet 
put  the  other  party  In  a  situation  in  which  It 
would  not  be  reasoualde  to  place  him  If  the 
ramedy  wen  afterwards  to  be  asserted,  in 


either  of  these  cases,  lapse  of  time  and  delay 
are  most  materiaL  But  In  every  case,  if  an 
argument  against  relief,  which  otherwise 
would  be  Just  lf>  founded  upon  mere  delay 
(qot  amounting  to  a  bar  by  statute  of  limita- 
tions), the  validity  of  that  defense  must  be 
tried  upon  principles  substantially  equitable. 
Two  circumstances  always  Important  in  such 
cases  are  the  length  of  the  delay  and  the  na- 
ture of  the  acts  done  during  the  interval  which 
might  affect  elth^  party,  and  cause  a  bal- 
ance of  Justice  or  injustice  in  taking  one 
course  or  the  other,  so  far  as  relates  to  the 
remedy." 

In  this  case  the  mere  dday  could  not  be 
said,  under  the  circumstances,  to  be  a  waiver 
of  the  Judgment  creditor's  claim,  for  he  re- 
ceived notice  of  the  bank's  morigage,  and 
presumably  of  the  large  amount  due  on  it  ($8,- 
000)  In  1881,  and  was  under  no  obligation  to 
the  bank  to  take  any  Immediate  action  In  or- 
der to  preserve  his  rights  under  the  Judgment 
and  notice.  The  principal  effect  of  the  de- 
lay has  been  to  deprive  the  bank  of  the  testi- 
mony of  Mr.  Marsh  and  tbe  cashier,  the  only 
other  witnesses  to  the  conversation  with  Mr. 
Bartine.  It  Is  not  altogether  accurate  to 
charge  Jones  with  tbe  effect  of  delay  as  to 
Mr.  Marsh's  evidence,  for  he  died  in  1^4,  two 
years  after  the  bill  was  filed,  and  more  than 
a  year  after  tbe  filing  of  tbe  cross  bill,  which 
set  up  that  tbe  notes  held  by  the  bank  were 
all  discounted  after  notice  of  the  Judgment 
The  cross  bill  did  not  qKcl^  when  or  to  what 
ofilcers  the  notice  was  given,  or  by  whom  it 
was  given;  but  this  omission  was  not  object- 
ed to  by  the  bank,  and  I  am  not  prepared  to 
say  that  the  failure  of  the  bank  to  have  the 
benefit  of  Mr.  Marsh's  evidence  can  fairly  be 
chargeable  to  the  delay  of  Jones  in  setting  up 
his  claim,  or  that  be  should  be  solely  charged 
.  with  any  supposed  results  of  the  failure  to  se- 
cure testimony  for  bis  adversary  after  his  bill 
was  filed.  While  the  bank  were  not  called  on 
to  disprove  tbe  notice  until  after  Jones  had 
proved  it  yet  the  risk  of  producing  their  own 
witnesses  on  this  point  who  were  living  when 
the  bill  was  filed  and  the  claim  was  made, 
cannot  be  placed  altogether  on  Jones  as  de- 
feating his  claim,  as  it  would  be  if  the  laches 
on  this  account  were  held  fatal.  But  even  on 
tbe  assumption  that  tbe  loss  of  Mr.  Marsh's 
evidence  was  altogether  due  to  the  late  asser- 
tion of  Jones'  claim,  the  Insuperable  difficulty 
about  tbe  effect  of  it  as  barring  the  remedy 
of  Jones  arises  from  this  fact:  After  giving 
the  notice  of  the  existence  of  his  Judgment 
there  was,  as  It  seems  to  me,  n6  duty  Im- 
posed on  the  Judgment  creditor,  and  in  favor 
of  tbe  prior  mortgagee,  of  asserting  his  claim 
by  legal  proceedings,  either  Immedlatdy  or  at 
any  subsequent  period  short  of  the  time  fixed 
by  the  stetute  of  limitations. 

The  statutes  make  the  Judgment  a  lien  for 
20  years,  and  provide  (3  Gen.  8t  p.  2960.  nax. 
7)  that  a  sale  under  execution  on  the  Judgment 
convers  the  estate  fa  tbe  lands  vested  In  the 
Judgment  debtw  at  tbe  date  of  tlie  Judgment 
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Our  decisions  In  reference  to  mortgages  for  fn- 
ture  advances  qualify  this  statutory  right  hy 
holding  that  the  Judgtnoit,  as  to  them,  only 
Testa  ttie  rights  of  the  debtor  from  the  time 
of  notice  of  the  Jadgmest;  but,  except  for 
this  qualification,  the  language  of  the  statute 
must  goTem;  and,  in  the  absence  of  any  evi- 
dence showing  an  equitable  waiver  or  estop- 
pel to  set  up  the  estate  which  Is  expressly, 
conferred  by  the  statute,  I  see  no  ground  upon 
which,  after  giving  notice  of  the  Judgment,  the 
mere  delay  of  assertion  of  rights  under  the 
judgment, sbort  of  the  time  flxedbytbe  statute 
of  limitations,  can  deprive  the  Judgment  credit- 
or or  the  purdiaser  under  execution  thereon  of 
his  statutory  rights.  And  on  the  qnestion  of  ef- 
fect of  laches  It  Is  Important  to  note,  also,  that 
In  this  case  the  Judgment  credltw  or  porchaso: 
Is  not  In  court  simply  In  the  position  of  com- 
plainant asserting  his  rights.  He  is  brought 
in  as  d^endant  to  a  foreclosure  of  the  first 
mortgage,  which  Is  undoubtedly  prior  to  both 
himself  and  the  bank.  The  bank  had  the 
right  at  any  time  to  foreclose  their  mortgage, 
and  such  foreclosure  would  have  forced  the 
question  now  raised  at  the  time  of  their  own 
selection.  But  the  defendant,  as  Judgment 
creditor,  and  subsequently  as  purchaser  of  the 
premises,  and  In  possession,  was  under  no 
such  duty  to  tbe  bank  to  assert  bis  present 
claim  of  priority  as  to  make  his  failure  or  de- 
lay to  do  so  a  bar  to  relief,  when  the  claim 
has  been  set  up  In  a  suit  to  which  he  Is  the 
defendant,  together  with  the  bank.  As  to 
any  equity  in  favor  of  the  bank  based  upon 
tbe  nominal  amsIderaUon  for  the  property  ap- 
parently paid  by  Jones,  it  Is  only  necessary 
to  say  that  be  stands  here  in  the  rights  of  the 
original  Judgment  creditor  and  of  purchaser 
jmA&e  the  statute,  and  the  consideration  now 
paid  Is  not  material  here;  nor  Is  It  entirely 
dear  that  the  existence  of  the  claim  of  the 
bank  on  Its  mortgage  may  not  have  been  to 
some  extent  an  explanation  or  cause  of  the 
low  bids  for  the  property  at  the  sherUTs  sale. 
My  ccnclusion  Is,  therefore,  that  as  to  all  the 
notes  made  or  Indorsed  by  Hedden,  which 
wm  discounted  by  the  bank  subsequent  to 
November,  1881,  and  which  were  not  renewals 
of  the  discounts  previously  made,  they  are  cut 
off  by  the  judgment  of  the  defendant  Jones 
and  the  sale  thereunder.  As  to  the  notes 
which  were  renewals  of  notes  discounted  pre- 
viously to  November,  1881,  these  are  secured 
by  the  mortgage  of  the  bank.  This  Is  the 
rule  established  by  the  autboiittes  in  other 
states,  and  should  be  followed  here.  2  Joneo, 
Mortg.  8  924,  and  cases  cited. 

I  will  hear  counsel  at  the  settlement  of  the 
decree  as  to  whether  further  evidence  or  a  ref- 
erence should  be  taken  on  the  point  as  to 
which  of  the  notes  now  held  by  the  bank, 
made  or.  Indorsed  by  Hedden,  are  renewals 
of  any  of  such  notes  hdd  by  tbe  bank  in  No- 
vember, 1881.  I  am  not  prepared  without 
bearing  counsel  to  say  that  the  evidence  as  It 
now  stands  Is  sufficiently  complete  to  advise 
Ipnai  decree  fixing  these  amounts. 


(81  N.  J.  U  R) 
GUNNINOHAM  T.  BTATD. 
(Supreme  Court  of  New  Jersey.   Nov.  8, 1897.) 
Falsb  PRBTBNaes— Dbvexsr— Eviiarob— Onbc- 

TIOS8  TO  EVIDSNOS. 

1.  The  Indictment  charges  that  the  defeodant 
procured  from  one  B.  a  large  sum  of  money,  to 
wit,  $1,800,  by  falsely  preteDdins  he  had,  as  her 
attorney,  commenced  a  suit  for  Her,  and  expend- 
ed that  sum  iu  prosecution.  Held,  that  it 
was  competent  to  show  on  the  part  of  the  state 
that  the  defendant  bad  procured  several  sums  at 
different  times  under  this  false  pretense,  and 
that  it  was  not  necessary  to  prove  ^t  he  had 
obtained  as  much  as  $1300. 

2.  A  party  cannot  avail  himself  of  aa  objec- 
tion to  an  incompetent  qnestlou  unless  he  makes 
his  objection  before  the  question  Is  answered. 
He  cannot  take  the  chance  of  testimony  making 
In  his  favor,  and  object  If  it  happens  to  b«  ad- 
verse. 

S.  The  defendant  was  not  entitied  to  set  up  In 
his  defense  that  B.  knew,  tiie  suit  she  employed 
him  to  prosecute  was  for  a  fictitious  claim.  The 
distinction  is  between  suits  inter  partes  and  in- 
dictments for  breach  of  criminal  law.  In  tiie 
former  case,  both  parties  participating  in  the  Il- 
legal act,  nei^er  can  ask  the  aid  of  the  court. 
In  the  latter  case  public  justice  slone  is  concern- 
ed, and  one  party  cannot  excuse  his  criminal  con- 
duct because  the  other  is  equally  guilty  with 
bim. 

(Syllabus  by  tite  Court) 

Error  to  court  of  quarter  sesBtonf,  Middle- 
sex county;  Strong,  Judge. 

J.  Dixon  Cunningham  was  ccmvlcted  of  ob- 
taining money  by  fftlse  pretmses,  and  brings 
error.  Affirmed. 

Argued  June  term,  1897,  before  the  CHIEF 
JUSTICE,  and  DEPUE,  VAN  BIOSSL,  Ud 
QUMMERB,  JJ. 

A.  H.  &  T.  Strong,  flor  plaintiff  In  error. 
John  S.  Yoorhees,  for  tbe  Statb 

VAN  STCEEL,  J.  The  plaintiff  in  error, 
who  Is  an  attorney  at  law,  was  convicted  in 
the  Middlesex  quarter  sessions  of  obtaining 
money  from  one  EUea  Burke  by  falsdy  pre- 
tending that  he  had  instituted  and  was  con- 
ducting a  suit  In  her  bdialf  in  which  he  would 
recover  for  her  a  large  amount  He  obtained 
the  money  from  her  in  varions  sums,  from 
time  to  time,  by  pretending  that  they  were 
necessary  in  the  prosecution  of  tbe  suit  The 
Indictment  charges.  In  sulMtance,  as  follows: 
"That  the  defendant,  bdng  *  *  *  an  at- 
torney at  law,  *  *  *  did  falsely  pretend  to 
one  Ellen  Burke,  •  *  *  knowing  such  pre- 
tenses to  be  false,  •  •  *  that  he  had  In- 
stituted an  action  at  law  wherein  said  Ellen 
Burke  was  plaintiff,  •  •  •  for  the  recov- 
ery of  a  large  sum  of  money,  •  •  •  and 
that  In  the  Institution  and  prosecution  of  such 
suit  It  was  necessary  for  him  to  expend,  and 
he  *  *  *  liad  expended,  certain  large  sums 
of  money,  to  wit  the  sum  of  eighteoi  hun- 
dred dollars,  for  court  costs,  traveling  and 
other  expenses,  by  means  of  which  false  pre- 
tenses he  *  *  *  obtained  from  the  said  El- 
len Burke  certain  moneys,  *  *  *  with  In- 
tent *  *  *,  whereas  In  truth  and  In  fact  he 
bad  not  Instituted  such  suit,  •  •  •  and.  It 
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was  not  necessary  for  him  to  expenfl  said  gum 
of  eighteen  hundred  dollan,"  etc 

Tlie  first  error  rdted  upon  Is  that  the  state 
was  allowed  to  proTe  that  the  defendant  ob- 
tained Yarloufl  sums  of  money  between  June 
10  and  Aivost  24,  1895,  aggregatli^  over 
fl.20O.  The  Inslstmait  on  the  part  of  the 
defendant  Is  that  each  time  he  obtained  a 
sum  of  money  he  committed  a  distinct  oflCerae, 
and  that,  therefore,  under  this  Indictment,  the 
state  could  legally  prove  but  one  payment  to 
him  by  Mrs.  Burke.  The  obvious  answer  Is 
that  each  act  of  obtalnh^  moaey  was  but  a 
part  of  the  prosecution  of  the  defendant's 
criminal  purpose  of  obtaining  money  from  the 
proBecntrtz  by  the  false  pretmse  that  he  had 
Instituted  and  was  canying  on  a  suit  In  her 
behalf.  All  tiie  testimony  produced  on  the 
part  <tf  the  state  tended  to  show  that  the 
mon^  was  xammred.  from  her  m  the  false 
pretense  that  It  was  necessary  to  the  success- 
ful prosecution  at  that  suit  The  false  pre- 
tense charged  in  the  Indictment  Is  that  the 
def^idant  told  Mrs.  Burke  that  he  had  insti- 
tuted a  suit  Jn  her  behalf,  in  which  it  was 
DBcessary  to  expoid  a  large  sum  of  money. 
That  iffetense  was  not  only  provei  by  the 
state,  but  admitted  by  title  defendant  to  be 
utterly  false.  The  whole  conduct  of  the  de- 
fendant, showing  that  this  pretense  was  false- 
ly made  for  the  criminal  purpose  of  obtiilning 
aumej  from  Mrs.  Bnriie,  was  pertinent  to  the 
Issue. 

Nor  was  It  necereary  to  prove  that  the  de- 
umdant  pretended  that  he  had  expended  the 
predse  sum  of  $1,^,  and  tliat  be  obtained 
that  precise  sum  from  Mrs.  Burke.  The  al- 
legation In  the  Indictment  as'  to  the  sum  is 
not  specific  and  definite  hi  either  case.  It  Is 
laid  with  a  videlicet,  and  the  crime  is  charged 
with  equal  certainty  whether  the  sum  Is  $100 
or  Jl,800.  In  People  v.  Herrlcfe,  13  Wend. 
87,  It  was  held  that  It  was  not  necessary  to 
prove  the  amount  represented  to  be  the  Iden- 
tical sum  stated  in  the  Indictment.  It  Is  true 
that  In  that  case  the  tudictment  contained  an 
averment  that  the  defendant  had  not  in  the 
hands  of  one  J.  W.  S.  the  sum  named  In  the 
Indictment,  nor  any  other  sum  of  mon^  be- 
longing to  the  defendant.  If  it  Is  necessary 
to  prove  the  precise  sum  specified,  the  nega- 
tive averment  aa  to  any  other  sum  could  not 
cure  the  failure  to  make  such  proof. 

The  defendant  further  assigns  for  error  that 
the  trial  court  permitted  a  question  to  be  ask- 
ed and  answered  by  one  Hlckey,  and  also  by 
one  Annie  Diebold,  which  was  not  competent 
and  admissible.  In  both  instances  the  objec- 
tion on. the  part  of  the  defendant  was  Inter- 
posed after  the  question  had  been  answered, 
and  therefore,  even  If  the  testimony  bad  been 
Incompetent,  the  defendant  could  not  on  writ 
of  error  avail  himself  of  the  objection.  "The 
rule  Is  established  that  counsel  cannot  take 
the  chance  of  testimony  making  in  his  favor, 
and.  If  It  happens  to  be  adverse,  then  Inter- 
pose his  objection."  Clark  t.  Btat^  47  N.  J. 
Law.  66e»  4  Aa  327. 


It  Is  also  alleged  fb&t  thoe  was  error  In 
the  refusal  of  the  court  to  cbar^  that,  'if  the 
money  was  advanced  for  the  purpose  of  prose- 
cuting a  claim  which  Mrs.  Burke  then  knew 
or  believed  to  be  flictltlous,  the  transactkm  was 
contrary  to  pubUe  policy,  and  not  within  the 
statute;  hence  the  defaulant  must  be  ac- 
quitted." Tlie  case  <tf  McCord  v.  People,  46 
N.  T.  47(^  gives  support  to  this  contention 
on  the  part  of  the  d^endant;  but  I  think 
the  New  York  court  failed  to  observe  the 
distinction  which  exists  between  suits  inter 
partes  and  an  Indictment  for  breach  of  the 
criminal  law.  In  tiie  former  case  both  parties 
participate  In  the  lll^ial  act,  and  ndther  is 
entitled  to  the  aid  of  tibe  court  In  tiie  latter 
ease  public  justice  alone  Is  concerned,  and, 
so  Car  aa  the  public  Is  Intoested,  one  party 
cannot  excuse  ox  def^  his  criminal  conduct 
because  the  other  Is  equally  guilty  with  him. 
That  is  tiie  view  taken  the  Massachusetts 
supreme  court  In  Com.  v.  Morrill,  8  Cnsh.  671, 
and,  in  my  t^Hnlon,  It  Is  a  crarect  exposition 
of  the  law.  A  common  instance  otf  its  a^U- 
cation  Is  where  two  persons  agree  to  engage 
In  a  fight,  and,  in  pursuance  thereof,  commit 
a  breach  of  the  peace.  Both  parties  may  be 
convicted  of  criminal  assault.  The  ju^^ent 
below  should  be  affirmed. 


(a  N.  J.  L.  UQ 

STATB  ex  rd.  BOTT  et  id.  v.  BOARD  OF 
REGISTRY  AND  ELECTION  IN  SIXTH 
PRECINCT  OF  FIRST  WARD  OF  JERSEY 
CITY. 

(Supreme  Court  of  New  Jersey.    Nov.  17, 1887^ 

COKSTlTUTtOSAL  LlV— AMBTtDMSlTTB— RBCOUITT  09 

Vote— Ma  n  dimds. 

1.  Whether,  after  ttie  governor  of  the  state, 
In  execution  of  the  du^  imposed  upon  him  by  an 
act  of  the  legislature,  has  isaaed  his  proclama- 
tion that  a  proposed  constitutional  amendment 
has  received  a  majority  vote  of  the  people,  and 
has  become  a  part  of  ^e  state  constitution,  this 
court  can  order  a  recount  of  the  popular  vote,  is 
a  qpestion  upon  which  no  opinion  Is  expressed. 

Z.  The  eiectlou  at  which  the  coDstitutional 
amendment  was  submitted  to  the  vote  of  the  peo- 

rle  did  not  affect  any  individnal  or  private  right, 
t  concerned  the  government  alone.  Public  pol- 
icy, therefore,  is  to  I>e  primarily  regarded  in  con- 
sidering an  application  for  a  recount  of  the  votes. 

3.  The  legislature,  by  the  act  under  which  this 
amendment  was  submitted  to  the  popular  vote, 
having  declared  how  that  vote  should  be  can- 
vassed, and  made  it  the  duty  of  the  governor,  aft- 
er determining  that  the  amendment  had  received 
a  majority  vote,  to  issue  a  proclamation  forth- 
with declaring  that  it  had  tieen  adopted  hy  the 
people,  this  was  a  declaration  hy  the  legisla- 
ture that,  so  far  as  the  government  was  concern- 
ed, public  policy  required  that  the  question 
Hhoold  be  at  rest,  when  the  chief  executive  bad 
performed  tbe  duty  imposed  upon  him  Igr  the 
statute. 

4.  If  the  power  inheres  In  this  conrt  to  order 
the  mandam'ib  applied  for,  it  would  require  a 
very  clear  case  to  induce  the  court  to  intervene 
for  the  purpose  of  reopening  the  count,  and  sub- 
jecting to  litigation  a  subject  of  such  paramount 
importance. 

(Syllabus  by  the  Court) 


Original  application  for  mandamus  by  tb« 
state,  on  the  relation  of  Charles  Bott  and  otb- 
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ers,  against  the  board  of  r^stry  anfl  election 
In  the  Sixth  precinct  of  the  First  ward  of  Jer- 
sey City,  in  the  county  of  Hudson,  holding 
the  special  election  on  the  oonatltntlonal 
amendments  on  September  28,  18Q7.  Appli- 
cation denied. 

Argued  NoTonber  term,  1897,  before  VAN 
8YCKEL,  DIXON,  and  COLLINS,  JJ. 

Allan  McDermott  and  William  D.  Edwards, 
toe  relators.  Samuel  B.  Gr«r.  Atty.  Qen.,  tor 
respondent 

VAN  SYCKEL,  J.  This  Is  an  application 
for  a  peremptory  writ  of  mandamus,  to  be 
directed  to  the  board  of  registry  and  election, 
commanding  said  board  to  reconvene  and  count 
the  ballots  cast  at  said  election  for  the  pro- 
posed constitutional  amendment  against  gam- 
bling. Whether,  after  the  governor's  procla- 
mation that  the  said  amendment  has  become 
part  of  the  fundamental  law  of  this  state,  this 
court  can  order  a  recount  of  the  votes,  Is  a 
question  upon  which  we  express  no  opinion. 
If  we  have  the  power  to  grant  the  application 
in  virtue  of  the  conmion-law  Jurisdiction  in- 
herent In  the  court  to  superintend  Inferior 
tribunals  In  the  exercise  of  their  functions,  we 
decline  to  do  so  In  this  case.  This  election 
did  not  street  any  individual  or  private  right 
It  concerned  the  government  alone,  and  In  It 
the  relators  have  no  Interest  other  than  that 
which  Is  common  to  all  citizens  of  the  state. 
Public  policy,  therefore,  is  to  be  primarily  re* 
garded  In  the  discussion  of  this  application. 

The  legislature,  by  the  act  of  May  2S,  1897, 
under  which  this  same  amendment  was  sub- 
mitted to  the  popnlar  vote,  dedared  how  that 
vote  should  be  canvassed,  and  made  It  the 
duty  of  the  governor,  after  determloing  that 
the  amendment  had  received  a  majority  vote, 
to  issue  a  proclamation  forthwith  dMlarlng 
that  it  had  been  adopted  by  the  people.  This 
was  a  declaration  by  the  legislature  that,  so 
far  as  the  government  was  concerned,  public 
policy  required  that  the  question  should  be  at 
rest  when  the  chief  executive  of  the  state  had 
performed  the  duty  Imposed  upon  him  by  t^e 
statute.  That  Terlficatiim  of  the  correctness 
of  the  result  satisfied  the  state,  and  it  should 
be  held  to  satisfy  the  relators.  By  the  man- 
date of  the  legislature,  the  amendment  has 
become  Incorporated  In  the  constitution  of 
the  state.  It  should  therefore  require  a  very 
clear  case  to  Induce  this  court  to  Intervene 
toe  the  purpose  of  reopening  the  count,  and 
subjecting  to  litigation  a  subject  of  such  para- 
mount importance.  This  consideration  presses 
Itself  upon  us  with  especial  force  when  we 
recall  the  fact  that  no  safeguard  has  as  yet 
been  devised  by  which  frauds  upon  the  ballot 
can  be  prevented.  The  reasons  for  which  the 
aid  of  the  court  Is  Invoked  In  this  case  are  far 
from  satisfactory.  The  alleged  facta  upon 
which  the  appllcstion  Is  based  have  been  gath- 
ered by  counsel  and  Iheir  clerks  and  agents 
from  various  sources,  consisting  In  part  of 
statements  made  to  them  by  election  officers 
tat  respect  to  ballots  tome  weeks  after  ther 


had  Inspected  such  ballots  In  the  course  of 

making  the  count  on  the  day  of  eleoUon. 
These  statements  as  presented  to  ns  are  mere 
hearsay,  and  cannot  justify  favorable  conaid- 
eraUon. 

But,  if  the  evidence  submitted  on  the  part 
of  the  relators  was  more  satisfactory,  there  is 
still  a  cogent  reason  for  refusing  to  allow  an- 
other count.  It  became  necessary  to  use  the 
ballot  boxes  in  which  these  ballots  were  sealed 
for  the  purposes  of  the  state  elections  held  on 
the  2d  day  of  November.  The  ballots  were 
therefore  removed  from  the  ballot  boxes,  and 
placed  In  the  tnistody  of  various  officials 
throughout  the  state.  To  some  extent,  at 
least,  the  safeguards  against  tampering  with 
these  ballots  were  thereby  diminished;  and 
there  is  now  less  assurance  that  the  ballots 
wUi  be  found  to  be  in  the  Rame  condition  In 
which  they  were  when  counted  originally  than 
there  would  be  If  they  had  not  been  removed 
from  the  ballot  boxes.  The  relators  have  per- 
mitted the  situation  to  change  before  they 
made  their  application,  although  the  governor 
postponed  the  issuing  of  his  proclamation  to 
give  any  one  who  desired  to  do  so  an  opportu- 
nity to  contest  the  adoption  of  this  amend* 
menu  The  appIicuUon  Is  denied. 


(C8  N.  J.  B.  >»} 
INHABITANTS  OF  CITY  OF  BURLING- 
TON V.  PENNSYLVANIA  R.  CO. 
(Coart  of  Chancery  of  New  Jersey.    Nov.  19, 
1897.) 

UomapAL  CoRPOKATioMs— CoKTBObOV  Stkbrs— 

lUlLBOADS— CHaRTSB— NOIBAHO^ 

Bpbcial  Laws. 

1.  Without  statutory  authority,  expressly  giv- 
en or  arising  from  Decessair  implication,  a  rail- 
road placed  longitudinally  in  a  street  a  nui- 
sance. 

2.  A  municipal  government  Invested  with  the 
ordinary  power  to  regulate  streets' is  a  trustee 
for  the  public,  and  its  control  over  the  streets 
Is  restricted  to  acta  to  furtherance  of  the  rights 
of  the  public  lo  thbUL 

8.  Toe  charter  of  a  railway  company  which 
authorizes  it  to  lay  its  tracks  between  certain 
termini  involves  no  necessity  of  ronniog  longlta- 
dinaUy  along  a  street. 

4.  The  legislature  has  the  right  to  discriminate, 
and  enact  (P.  L.  1806,  p.  228)  that  railway 
tracks  may  be  laid  on  streets  In  smaller  cities  it 
the  municipal  authorities  deem  it  safe  to  grant 
Buch  permission,  while  in  more  populated  cities 
tracks  shall  be  laid  only  hy  direct  authority  of 
the  legislature. 

6.  P.  L.  ]fi9e,  p.  228,  which  authorizes  cities 
except  of  the  first  class,  to  enter  into  contracts 
with  railway  companies  whose  roads  now  enter 
or  lie  within  their  limits,  or  whose  routes  have 
been  located  therelq,  and  ratifies  kuch  contracts, 
hnt  provides  that  no  such  track  shall  hereafter 
be  laid  unless  the  right  of  the  abutting  owners 
shall  be  acquired.  Is  aneonstituUonal,  as  being 
specutl  in  the  regulation  of  the  internal  affairs 
of  municipalities. 

8.  And  such  act  is  also  unconstitutional  as 
conferring  special  privileges  upon  one  dass  of 
corporations. 

Bill  by  the  inhalritants  of  the  dty  of  Bmllng- 
ton  against  the  Pennsylvania  Ballroad  Com- 
pany. Heard  on  bill  and  answer.  Decree  for 
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Howard  Flanders  and  Samud  W.  Beldoo, 
Cpr  complainants.    Joseph  H.  GaaklU  and  S. 

n.  Grey,  for  defendant 

BEED,  V.  0.  This  bill  Is  filed  by  the  In- 
habitants of  the  city  of  Burlington  to  restrain 
the  Pennsylvania  Railroad  Company  from  lay- 
ing an  additional  track  through  Broad  street, 
Id  said  city,  and  to  compel  the  defendants  to 
remove  a  part  of  such  track  already  laid  in  said 
street  The  Camden  &  Amboy  Ballroad  Com- 
pany laid  Its  toiite  through,  and  built  a  shigle 
track  upon,  this  street  in  1832  and  1833.  The 
mayor,  recorders,  aldermen,  and  commonalty 
of  the  cUy  of  Burlington  granted  to  the  com- 
pany the  ngbt  to  ccmstmct  tlie  railroad  author- 
ised hy  the  act  Incorporatii^  the  railroad  com- 
pany upon,  through,  and  along  Broad  street, 
In  said  of  Burlington,  from  the  eastern  to 
the  western  extremity  of  the  city;  and  the 
dty  covenanted  that  It  should  be  lawful  for 
the  company,  their  officers,  engineers,  agents, 
and  workmen,  to  enter  i^n  said  street,  and 
grade  the  same,  and  lay  rails  thereon,  and  to 
do  any  othea*  acts  and  things  necessary  to  be 
done  for  the  proper  and  effectual  completion  of 
said  road,  and  for  the  keeping  of  the  same  in 
repair;  doing  no  unnecraaaiy  danu^  or  Injury 
either  to  the  said  street  or  property  adjacent 
thereto.  But  It  was  agreed  that  the  road 
should  be  constmcted,  as  nearly  as  may  be.  In 
the  middle  of  Broad  street,  or  so  nearly  so  as 
to  leave  an  ample  and  suffieloit  carriage  way 
atong  said  street  on  eadi  side  of  s^  railway, 
^e  query  Is  whether  this  municipal  consent  Is 
sufficient  to  legalize  the  proposed  structure 
within  the  street 

It  is  entirely  settled  that  without  statutory 
authority,  expressly  ^ven  or  arising  from  nec- 
essary implication,  a  railroad  placed  longitudin- 
ally In  a  street  Is  a  nuisance.  A  railroad  so 
placed  is  regarded  as  practically  an  exduslve 
approiBlatlon  of  that  part  of  the  street  whl<^ 
it  occupies  to  a  use  mconsistent  with  the  legiti- 
mate use  of  the  street  by  the  public  Its  pres- 
ence hi  the  street  la  as  repugnant  to  the  rights 
of  the  public  as  would  be  the  presence  of  a 
church,  or  a  market  house,  or  any  otber  struc- 
ture devoted  to  private  objects.  New  Jersey  S. 
B.  Oo.  V.  Long  Branch  Gom'fB,  39  N.  J.  Law, 
28,  33;  Citizens*  C!oach  Oo.  v.  Camden  Horse 
B.  Co.,  S3  N.  J.  Bq.  267.  A  municipal  gov- 
ernment invested  with  tbe  ordinary  power  to 
regulate  streets  Is  a  trustee  for  the  pabllc  Its 
control  over  streets  Is  restricted  to  acts  In  fur- 
therance of  tbe  lights  of  the  public  In  them. 
Trustees  of  M.  B.  Church  v.  Council  of  Ho- 
boken,  33  N.  J.  Law.  14,  19.  It  Is,  of  course, 
true  that  the  public  right,  so  fiu:  as  It  is  con- 
cerned, is  suhjiBCt  to  the  icglsUitlve  control  over 
streets.  As  to  tbe  puldlc,  the  legislature  can 
authorize  the  abandonment  of  a  street  In  toto, 
or  turn  It  in  part  over  to  a  private  enterprise. 
It  may  therefore  legalize  the  operation  of  a 
steam  railroad  transversely  or  longitudinally 
over  or  along  a  highway.  Hie  legislative  au- 
thorily,  however,  must  appear,  either  In  ex- 
press terms,  or  must  flow  as  a  necessary  impli- 


cation from  powers  expressly  granted.  State 
V.  Warren  R.  Co.,  20  N.  J.  Law,  353;  City  of 
Newark  v.  Deiawai%.  L.  &  W.  B.  Co.,  42  N. 
J.  Eg.  196,  7  Atl.  123;  Hobokeu  Land  A  Imp. 
Oo.  V.  City  of  Hoboken.  S5  N.  J.  Law,  205. 
Tbe  grant  of  power  may  be  made  directly  by 
the  legislature,  or  It  may  be  delegated  to  the 
government  of  a  municipality.  It  may  be  con- 
tained In  the  charter  of  a  city,  in  the,cbarter  of 
a  railroad,  or  In  a  general  statute  No  sucb 
delegation  of  a  grant  of  power  to  the  municipal 
government  Is  to  be  found  In  tbe  charter  of  the 
dty  of  Burlington  in  existence  at  the  time  of 
the  execution  of  the  consent  named.  The  dfy 
was  empowered  to  make  by-laws  and  ordinan- 
ces relative  to  the  laying  out  and  regulating 
of  streets  and  highways.  The  generality  of  this 
grant  contains  no  authorization  which  empow- 
ered the  dty  to  turn  over  a  street  to  purposes 
inconsistent  with  Its  use  as  a  highway.  Nor 
is  any  such  power  observable  in  the  charter  ot 
tba  Camden  &  Amboy  Railway  Company. 
The  company  was  empowered  to  lay  Its  tracks 
between  certain  termini,  whidt  involved  the 
necessary  implication  of  a  power  to  cross  high- 
ways that  lay  between  the  terminal  points. 
But  it  involved  no  necessi^  of  running  longi- 
tudinally along  a  road  or  street.  DUl.  Mun. 
Corp.  I  707.  No  legislative  authority  in  sup- 
port of  tiie  consent  granted  by  the  municipality 
exists,  unless  It  be  found  alone  In  the  act 
passed  hi  1896  (P.  L.  1896.  p.  228).  This  act 
provides  that  "any  dty  of  this  state,  except 
dties  of  the  first  class,  be  and  they  are  herdqr 
authorized  and  empowered  to  enter  into  con- 
tracts with  any  of  the  railroad  companies 
whose  roads  now  enter  or  lie  within  tiielr  dties 
respectively  (tf  whose  routes  have  been  located 
therdn,  grandi^;  the  said  railroad  companies 
or  any  of  them  the  right  to  lay  their  road  and 
construct  their  tracks  in,  through,  along  and 
upon  any  of  tiie  roads  or  streets  of  said  dtles, 
t^on  such  terns."  etc;  "and  any  such  contracts 
heretofore  or  hereafter  made  by  said  dties  or 
any  of  tbem  with  ai^  railroad  company  m 
companies  as  aforesaid  are  hereto  fully  author- 
ized, ratified  and  confirmed;  provided,  that 
thereafter  no  road  shall  be  laid  or  track  con- 
structed in,  through  or  upon  any  of  said  roads 
or  streets  other  than  such  as  have  been  author- 
ized by  any  such  contract  heretofore  made 
until  said  railroad  company  shall  have  acquired 
the  rights  of  the  abutting  owners  on  said  road 
or  street,  dther  by  agreement,  purchase  or  con- 
demnation proceedings."  It  Is  percdved  that 
the  statute  confers  powers  upon  certain  dties 
to  grant  powers  to  certain  railroads  to  lay 
their  tracks  in  the  public  streets  of  such  cities. 
The  counsel  for' the  dty  of  Burlington  pro- 
pounded the  query  wheth^  the  act  Is  not  one 
regulative  of  the  internal  affairs  of  cities,  and. 
If  so,  whether  It  conforms  to  the  constitution- 
al requirements  of  generality  In  Its  operations. 
That  it  regulates  the  Internal  affairs  of  dties 
Is  too  obvious  for  argument.  It  confers  power 
upon  ddffl  to  grant  licenses  to  railroad  com- 
panies to  use  the  streets  of  a  city,  which  Is 
a  matter  of  atrlctly  municipal  concern.  The  im- 
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portant  question  Is  whether  the  le^islatloo  Is 
speclaL  Tbe  exclusion  of  cities  of  the  first 
daas  may  be  Tlndlcated  on  tbe  ground  that 
population,  harlng  regard  to  tbe  pnrposee  of 
l^lslatlon,  may  be  a  pr(^)er  basis  of  classifica- 
tion. Tbe  streets  of  a  large  city.  It  may  be 
assumed,  are  so  much  more  completely  used 
for  otber  purposes  that  the  presence  of  a  rail- 
road within  their  limits  would  be  more  lik^ 
to  interfere  with  traffic,  and  endanger  life,  than 
If  such  a  road  were  placed  In  the  streets  of  a 
dty  of  less  population.  The  legislature  would 
haTe  the  right  to  discriminate,  and  enact  that 
In  tbe  latter  cities  aacb  a  track  may  be  laid. 
If  the  municipal  authorities  deem  It  safe  to 
grant  such  pomlsslon;  while  In  the  more  popu- 
lated dties  traces  should  not  be  laid  at  all. 
or.  If  laid,  only  laid  with  the  direct  authority 
of  the  legislature.  Therefore  I  think  the  criti- 
cism upon  the  act  upon  this  ground  Is  unten- 
able. 

But  the  otiher  grounds  upon  which  the  stat- 
ute Is  attacked  possess  more  substance.  It 
is  percelTed  that  the  power  to  enter  Into 
contracts  with  railroad  companies  upon 
which  the  municipality  grants  the  right  to 
construct  tracks  along  streets  of  cities  is  lim- 
ited by  the  statute  to  cities  within  which 
railroads  were  already  constructed,  or  routes 
were  already  located,  at  the  time  of  tbe  pas- 
sage of  the  statute.  The  effect  of  the  legis- 
lation ia  to  exclude  from  participation  in  the 
power  conferred  any  city  In  which  a  railroad 
route  shall  be  located  after  the  passage  of 
the  act.  Now,  it  Is  Impossible  to  conceive 
how  a  dty  In  which  a  route  may  have  been 
filed  after  April  9th  differs  from  a  dty  In 
which  a  route  was  filed  before  April  9tfa,  In 
respect  to  the  condition  which  called  for  the 
legislation.  The  propriety  or  necessity  for 
the  existence  of  the  iwwer  to  contract  would 
be  exactly  the  same  whether  tbe  route  has 
been  or  shall  be  filed.  The  legislature  can- 
not confine  the  force  of  Its  enactment  to  the 
condition  of  atTalrs  existing  at  the  date  of 
the  act,  If  similar  conditions  are  likely  to 
arise  thereafter.  It  Is  upon  this  ground  that 
statutes  which  apply  to  dties  baring  at  the 
time  of  the  approval  of  the  act  a  certain 
population  hare  been  adjudged  "special"  in 
falling  to  Include  dties  which  may  grow  In- 
to  the  dass.  Pavonia  Horse  R  Go.  t.  Jer- 
sey aty,  45  N.  J.  Law,  298;  Coutleri  v.  aty 
of  New  Bmnswlck,  44  N.  J.  Law,  58.  TTie 
l^slature  could  with  as  much  proprle^  have 
fixed  any  other  date,  either  before  or  after 
the  approval  of  the  act,  and  provided  that 
the  provisions  of  the  statute  should  apply 
to  those  dties  In  which  routes  were  filed  be- 
fore, and  not  apply  to  those  dties  in  which 
routes  were  filed  or  should  be  filed,  after  the 
said  date.  Not  only  does  the  act  opiate 
specially  In  respect  to  the  matter  already 
mentioned,  but  tt  grants  exclusive  privileges 
to  certain  corporations.  A  railroad  com- 
pany which  had  filed  Its  route  before  April 
9,  1806,  is  permitted  to  obtain  municipal  con- 
umt  to  its  occupation  of  dly  streets;  while 


those  companies  who  shall  have  filed  their 
route  since  that  date  are  still  deprived  of  this 
privilege.  The  prindple  underlying  the  point 
now  mooted  will  be  found  apidled  In  the 
haustlve  opinion  of  Justice  Llpplncott,  de- 
livered in  the  case  of  Alexander  v.  City  of 
Kllzabeth,  56  N.  J.  Law,  71,  28  Atl.  61.  In 
that  case  the  act  under  consideration  was  one 
In  which  the  legislature  empowered  a  munld- 
pality  to  license  the  owners  of  race  courses, 
and  to  maintain  the  same  for  running  and 
trotting  horses.  The  act  applied  only  to 
those  In  use  prior  to  January  1,  1893.  Race 
tracks  that  sprang  Into  use  subsequent  to 
that  date  were  exdnded  from  the  privilege 
of  receiving  a  license.  This  act  was  hdd 
"special,"  not  only  In  Its  regulation  of  the 
Internal  affairs  of  municipalities,  but  also  as 
conferring  special  privileges  upon  one  class 
of  corporations.  Upon  both  these  grounds  I 
regard  the  act  as  special  and  unconstitution- 
al. This  leaves  it  unnecessary  to  discuss  the 
validity  of  the  proviso  which  distinguishes 
between  roads  which  have  been  authorized 
by  a  contract  made  before  the  passage  of  the 
act  and  roads  authorized  by  contracts  made 
after  the  passage  of  the  statute.  In  respect 
to  acquiring  the  rights  of  abutting  owners. 
The  conduslon  therefore  Is  that  there  Is  no 
legislative  authority  to  legallKfr  tbe  presence 
of  the  railroad  track  within  Broad  street.  I 
will  advise  a  decree  for  an  Injunction  re- 
straining the  construction  of  the  additional 
track,  and  a  mandatory  Injunction  for  the 
removal  of  such  parts  of  It  a>  have  been  at 
ready  laid. 

(W  N.  J.  B.  826) 

MOHAN  T.  NEVILLB  et  al. 

(Court  of  Chancery  of  New  Jersey.    Nov.  2& 
1897.) 

Gift  to  Wife — Prescmptioit — Burden  of  Proof 
— HoRTO  A  ox — Path  RiTT. 

1.  Where  a  husband  nesotiates  the  purchase  of 
lands,  and  procures  the  tttle  to  be  iriaoed  in  his 
wife's  name,  and  mor^ages  his  own  otber  prop- 
erty, with  that  bought  for  her,  to  pay  for  the  lat- 
ter, aad  actually  gives  her  the  money  raised  on 
the  mortgage,  it  is  a  complete  gift  to  the  wife, 
and  casts  upon  the  husbuid,  or  hli  hdrs,  who 
dispute  it,  the  burden  of  proving  an  obligation 
on  her  part  to  pay  back  the  money,  or  some 
agreement  on  her  ^rt  that  the  whole  debt  should 
be  charged  primarily  on  her  property,  leaving  the 
hnsband's  liable  only  for  the  deficiency. 

2.  The  relation  of  husband  and  wife,  and  bis 
conduct  in  so  dealing  with  the  property  purchas- 
ed, raise  a  presumption  that  a  gift  or  settle- 
ment is  intended;  and,  while  this  presnmption 
may  be  rebutted  by  proof,  the  burden  is  ugon  the 
party  who  disputes  the  gift. 

3.  In  such  a  case  the  property  of  the  husband. 
Included  In  the  mortgage,  must  contribute  Its 
ratable  portion  towards  the  payment  of  the  mort- 
gage debt. 

(Syllabus  by  tbe  Court.) 

Bill  by  Bridget  itaem  against  Bessie  Neville 
and  oibere  to  foreclose  two  mortgages.  On 
defendants'  exceptions,  the  master's  tepmt 
was  confirmed. 

This  Is  a  bill  to  foredose  two  mortg^es 
held  by  tbe  complainant,  Bridget  Moran.  Ho- 
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right  to  hare  a  decree  In  accordance  wl& 
the  prayer  of  her  bill  Is  not  disputed.  The 
QTieetloDs  In  Issue  are  raised  by  the  answer 
and  cnm  bill  of  the  -defoidant  Jamra  N.  Bnt- 
tesly,  and  by  tiie  exceptions  filed  In  the  mas- 
ter's r^Kirt  In  the  cause  1^  that  defoidant, 
and  affect  only  the  equities  between  the  de- 
fendants the  heirs  of  Robert  NerUle  and  the 
defendant  Bessie  Neville,  bis  uddow.  In  1888 
Bobol  Neville  was  the  owner  of  a  lot  of  land 
on  Jaekson  street'  Jers^  City;  and  on  May 
20,  1889,  be  mortgaged  It  to  secure  the  pay- 
ment of  his  Individual  bcm^— his  wife  Joining 
In  the  mortgage.  This  mortgage  will  hereafter 
be  Tarred  to  as  the  "mortgage  made  in  1889." 
In  1880  <me  Lane  conv^ed  to  Bessie  Neville, 
fb»  wife  of  Bobert  NevlBe,  another  lot  In  Jer- 
sflj  OltTi  dtnate  tm  Vredand  street,  or  Ban- 
dolph  avenue.  To  secure  the  money  to  pay 
for  this  lot,  Bobert  Neville  and  Bessie,  his 
wlfe^  gave  their  Joint  and  several  Ixnid  to  tbe 
cMnplainant*  and  secured  its  payment  by  a 
mortgage  bearing  the  same  date  as  the  deed 
conveying  the  lot  to  Mrs.  Neville.  This  mortr 
gage  covered,  not  only  the  tot  on  Bandolpb 
avenue  conveyed  to  her,  but  also  the  Jatdum 
avmue  lot  owned  by  Ur.  Neville.  The  m^t- 
gage  was  In  the  usual  form,  except  that  It 
contained  a  special  clause  whoeby  the  mort- 
gagors bad  tbtf  right  to  pay  off  $1,000  of  the 
principal  of  the  debt,  and  to  receive  a  release 
of  the  Jatftson  avenne  property  from  the  lien 
.of  the  mortgage.  This  mortgage  will  here- 
after be  referred  to  as  the  "mcutgage  made  In 
1880."  It  should  be  noted  that  Yreeland  stnet 
and  BandoljAi  avenue  are  the  same.  BcAwrt 
Neville  died  in  1886.  bitestate^  seised  df  the 
Jackacm  avenne  lot,  leaving,  him  surviving, 
his  widow,  the  defoidant  Bessie  Neville,  and 
Us  heirs  at  law,  the  d^endants  James  N. 
Bntterly  and  others,  to  whom  the  titie  of  tiie 
Jackson  avenue  lot  descended.  Bessie  Neville 
still  continues  to  hold  the  title  to  the  Bandolpb 
avenue  lot^  By  Ibetr  terms,  both  the  nuni- 
gages  came  to  be  due  because  of  tiie  nonpay- 
ment €t  Interest  The  complainant  filed  her 
bin  to  foreclose  In  this  case;  making  defend- 
ants the  widow,  Besrie  Nerffle^  and  the  hehn 
at  law  of  Bobert  NevOle,  as  ownon  of  the 
Jacksim  street  property,  and  Bessie  NevDle, 
In  her  own  ri^t,  as  sole  owner  of  the  Ran- 
dolph avenne  prc^»arty.  James  N.  Butterly  is 
one  of  the  h^  of  Bobert  Neville,  and  he 
flies  his  answer,  admitting  all  Qie  facts  stated 
In-  the  bill,  but  alleging  that  the  mortgage  of 
1880,  though  given  on  both  properties,  was 
made  to  secure  the  purchase  money  of  the 
Bondtdph  avenue  lot,  to  be  paid  by  Bessie 
NeviD^  and  for  the  purpose  of  obtaining 
money  to  build  on  It,  and  that  the  moneys 
so  raised  were  so  lued;  that  the  Bandolph 
avenne  lot  is  the  separate  property  of  Bessie 
Neville;  tbat  Robert  Neville  never  had  any 
interest  In  It;  and  tbat  fbe  Jackson  avenne  lot 
was  Included  in  the  mortgage  of  1890  solely 
as  collateral  security  to  secure  Ibe  mortage 
debt  Dt  Besrie  Nevffle  in  the  event  only  that 
the  Randolph  avenue  premises  should  prove 


to  be  insnffldent  to  pay  tt.  And  by  his  cross 
bill  against  Bessie  Neville  the  defttidant 
James  N.  Bnttorly  fortba  charges  that.  t2ie 
whole  proceeds  of  the  nuxrtgage  <tf  1880  were 
used  by  Bessie  Neville  for  the  benefit  of  her 
separate  estate;  Bobert  receiving  no  benefit 
therefrom.  He  Insists  that  the  Randolph  ave- 
nue property  diODld  be  .first  sold,  and  out  of 
the  proceeds  thence  arising  the  whole  amount 
due  on  the  mortgage  on  that  property  should 
be  paid,  and.  If  there  be  a  defldency,  the 
Jackson  avenue  proceeds  remaining  after  tiie 
payment  of  the  mortgage  of  1889  should  be 
used  to  pay  It,  but  that  no  proceeds  from  the 
Jackson  avoiue  property  itiunild  be  used  to 
pay  the  mortgage  of  1880  nnlees  there  be  a 
deficiency  in  the  proceeds  from  the  sale  of  the 
Randolph  pn^erty  to  pay  the  mortgage.  The 
defendant  Bessie  Neville  answers  the  cross 
bill,  admitting  that  the  mortgage  of  1880  was 
made  to  secure  the  purdbase  mmey  of  ttiat 
property,  and  to  build  <m  It,  and  tbat  It  warn 
used  for  those  purposes,  and  that  she,  and  not 
Bobert,  owns  it;  b^t  she  deides  that  Hie  Jack- 
sou  avenue  pn^terij'  was  put  In  tbat  mort- 
gage solely  as  collateral  security  to  secure  the 
debt  in  the  evoit  only  tiiat  the  Vtedand  street 
(or  Bandog  avenue)  propoty  should  be  In- 
Buffldrat  to  pay  it  EOie  ttaen  avos  tbat 
Robert  Neville,  shortly  before  making  the 
mortage  of  iSM,  taitended  to  sdl  the  Jade- 
son  avenue  pnqierty  and  use  Ibe  proceeds  for 
the  purchase  and  Improvement  of  the  Ran- 
d(dph  avenue  propwty.  and  to  Test  tiie  title 
to  tiie  latter  in  ha  name;  that  because  he 
could  not  secure  a  satisfactocy  pcice,  be  det^ 
mined  to  borrow  the  necesssiy  money,  and 
for  the  same  purposes  Ad  boxrow  It  and  gave 
It  to  bST  tor  ttiose  purposes,  and  It  was  always 
his  Intention  to  sell  the  Jadnon  Kveme  prop- 
a4y,  and  out  of  tbe  ^oceeds  to  pay  off  the 
mortgage  of  1880.  And  she  Insists  tiiat  It  is 
Inequitable  to  charge  tbe  whole  dd}t  of  tbat 
mortgage  on  the  Bandolidi  avorae  premises, 
and  to  free  the  Jadcsm  street  premises  from 
all  liability  to  that  debt  when  both  are  In- 
cluded In  that  nuHTtgag&  The  questiai  In  dis- 
pute was  referred  to  a  master  for  report  who 
took  testimony  upon  the  disputed  points,  and 
reported  that  tbe  J&cfcsim  avenue  property 
should  be  first  sold,  to  pay— FInt  the  amount 
due  on  the  mortgage  of  1888  on  those  prem- 
ises; and  to  pay,  secondly,  the  sum  ot  $1.- 
648.50  of  the  amount  due  on  tbe  mortgage  oC 
1880  on  botb  lots,  with  five-seveotba  of  tbe 
costs  of  suit  This  sum  is  stated  by  the  mas- 
ter without  Indicating  the  souroes  tnm  which 
he  ascertained  tbe  amount  to  be  diarged.  Bat 
It  corresponds  with  the  sum  of  ^MKM.named 
In  the  mortgage  of  1880  as  sufficient  to  re- 
lease Ibe  JadcBon  avenne  property,  and  Inter- 
est tboeon  from  the  time  when  Interest  is  due. 
by  tbe  master's  r^Nirt  cm  the  mortgage  of 
1890.  The  master  further  reports  that  the 
Randolph  avenne  prcverty  should  be  secondly 
sold,  to  pay  the  residue  of  the  amount  due  on 
the  mortgage  of  1880,  with  tbe  remaining  two- 
sevenths  of  tbe  costs.  To  the  master's  report 
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the  defendant  James  N.  Butterlf  flies  hla  ex- 
ceptions as  to  tbe  order  of  sale;  the  defendant 
Insisting  that  the  Bandoiph  avenue  property, 
and  not  the  Jackson  avenue  propertr,  should 
be  first  sold,  and  that  out  of  the  proceeds  the 
complainant  should  be  first  paid  the  whole 
amount  due  her  on  her  mortgage  of  1800;  that 
the  Jackson  avenue  propert;  should  be  second- 
ly sold,  and  from  the  proceeds  should  be  first 
paid  the  amount  of  the  mortgage  of  1889,  and. 
If  there  should  be  any  deficiency  of  the  pro- 
ceeds of  the  Randolph  avenue  property  to  pay 
the  mortgage  of  1800,  the  residue  of  the  pro- 
ceeds of  the  Jackson  avenue  property  should 
pay  It  Tbe  substance  of  the  excepting  de- 
fendant's datm  Is  that  the  Randolph  avenue 
property  should  be  first  sold,  and  that  no  part 
of  the  proceeds  of  tbe  Jackson  avenue  prop- 
erty should  be  i)ald  In  satisfaction  of  the 
mortgage  of  1800  on  both  properties,  unless 
there  should  be  a  failure  of  tbe  Randolph  ave- 
nue property  to  pay  the  whole  amount  due  on 
that  mortgage.  No  exceptions  were  taken  to 
ttie  master's  report  on  the  part  of  the  defend- 
ant Bessie  Neville. 

BL  A.  8.  Uu,  for  defendant  Tainei  N.  Bnt- 
teily.  J.  Oartick,  for  defendant  Bessie  Ne- 
Tflta. 

GRBT,  v.  0.  (after  stating  the  facts).  The 
exceptions  to  the  master's  report  are'  based 
upon  the  same  grounds  set  up  In  tbe  answer 
of  ,the  excepting  defendant,  Butterly.  He 
contends  that  tbe  Jackson  avenue  property 
was  Included  In  the  mortgage  of  1890,  wltli 
the  Randolph  avenue  property,  solely  as  a  col- 
lateral security,  and  that  It  should  respond  to 
the  payment  of  that  mortgage  only  In  the 
event  that  tbe  proceeds  of  the  Randolph 
avenue  property  should  be  Insufficient  to  pay 
It  The  attention  of  the  mortgagors  In  mak- 
ing the  mortgage  of  1800  was  evidently  es- 
pecially called  to  tbe  relation  of  the  mortgage 
debt  to  the  properties  mortgaged.  This  ap- 
pears from  tbe  clause  In  that  mortgage  pro- 
viding that  the  mortgagors  should  have  a 
right  to  a  release  of  the  Jackson  avenue  prop- 
erty upon  paying  9>1*SOO  of  the  principal  due. 
Had  they  Intended  that  the  Jackson  avenue 
property  should  only  be  secondly  liable  for  the 
mortgage  debt  It  would  naturally  and  rea- 
sonably have  been  expressed  In  the  mortgage 
Itself.  It  Is  not  there  found.  By  the  ex- 
ceptant's proofs  It  was  shown  that  Robert 
Neville,  In  his  Ufetime,  negotiated  tbe  loan 
which  resulted  In  the  mortgage  ot  1890  on 
both  the  Jackson  avenue  property,  which  he 
owned,  and  on  tbe  Randolph  avenue  property, 
which  he  obtained  to  be  put  In  the  name  of 
his  wife,  colucldently  with  the  making  of  the 
mortgage.  Sometimes  be  paid  the  interest  on 
It  and  sometimes  his  wife  paid  it  No  proof 
was  made  that  there  was  any  understanding 
or  agreement  that  the  mortgage  of  1800  on 
both  lots  should  be  paid  In  tbe  first  Instance 
wholly  out  of  the  Randolph  avenue  premises. 
It  Is  admitted  by  the  answer  that  the  wUe^ 


Bessie  Neville,  holds  the  Utle  to  tbe  Randolph 
avenue  property,  and  that  she  received  the 
mou^  raised  by  the  mortgage  of  1S90  on  both 
properties,  and  used  It  for  Improving  her 
separate  estate.  The  exceptant  appears  to 
have  assumed  that  this  receipt  of  all  the  mort- 
gage money  by  Mrs.  Neville  has  operated 
somewhat  as  does  a  resulting  trust  luid  has 
charged  her  property  with  an  equity  to  an- 
swer first  for  the  whole  mortgage  debt  But 
obviously  this  was  not  the  Intention  of  the 
parties.  The  evidence  for  the  defendant  Bes- 
sie Neville  Is  full  and  uncontradicted  that 
Robert  desired  to  dispose  of  the  Jackson 
avenue  property  In  order  to  have  the  Ran- 
dolph avenue  property  free  from  Hens,  with 
the  title  to  stand  In  Ifis  wife's  name,  so  that 
she  should  have  a  home  clear.  Falling  to 
secure  a  sale  on  advantageous  terms,  be  made 
the  mortgage  In  qnestlon.  He  made  this 
statement  to  a  Mrs.  Lane,  and  also  to  the 
mortgagee,  before  the  mortgage  was  made, 
and  In  substance  to  the  other  witnesses  after* 
wards.  Robert  Neville  and  Bessie,  his  wlfe^ 
never  had  two  purses.  He  furnished  the  mon- 
ey to  pay  the  Interest  on  the  mortgage  of 
1890,  which  covered  both  properties.  Tbe 
checks  given  by  the  mortgagee  In  making  the 
original  loan  are  produced,  and  they  are  made 
payable,  not  to  the  husband,  but  to  the  wife; 
and,  as  he  negotiated  the  loan  and  transacted 
the  business.  It  Is  impossible  to  refuse  to  be- 
lieve that  he  arranged  and  Intended  the  Ran- 
dolph avenue  property  to  stand  In  his  wife's 
name,  and  actually  gave  to  her,  as  a  gift 
all  the  proceeds  raised  by  the  mortgage  of 
1800,  which  was  not  only  on  her  property,  but 
also  upon  bis  own.  This  was  In  the  nature 
of  a  gift  to  her,  actually  executed  by  tbe 
making  of  the  mortgage  and  the  payment  of 
the  proceeds  to  her.  Tbe  heirs  of  Robert,  by 
their  contention,  are  now  seeking  to  dispute 
his  executed  gift  This  testimony  explana- 
tory of  the  purpose  and  Intent  of  Robert  Ne- 
ville In  his  dealings  with  the  Randolph  avenue 
property,  and  with  the  money  raised  by  tbe 
mortgage  of  1890,  and  his  declaration  regard- 
ing these  matters,  was  objected  to  as  in- 
competent. But  testimony  of  like  character 
to  establish  a  trust  In  tbe  Randolph  avenue 
property  In  favor  of  Robert  Neville,  by  the  ad- 
missions of  Bessie  Neville,  would  have  been 
admissible,  bad  such  proofs  been  offered. 
Peer  v.  Peer.  11  N.  J.  Eq.  4^;  Mldmer 
Midmer,  28  N.  J.  Eq.  302,  affirmed  on  sppeal 
27  N.  J.  Eq.  M8.  And  It  may  be  overcome 
by  the  same  kind  of  evidence.  Peer  v.  Peer, 
ubi  supra:  Dnvale  v.  Duvale.  54  N.  J.  Eq. 
582,  86  AtL  760.  I  think  the  evidence  above 
recited,  of  the  contemporaneous  declarations 
of  Robert  Neville,  Is  within  the  same  prin- 
ciple, and  was,  under  the  authorities  dted, 
clearly  admissible  to  show  that  by  the  mort* 
gage  of  1890  he  intended  to  charge  tbe  Jack- 
son avenue  property,  not  as  an  ultimate  re- 
sort, but  primarily,  at  least,  to  tbe  extent  of 
paying  Its  fair  proportion  of  that  mortgage 
debt   Irreqi^ective  of  aiding  proo^  however. 
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the  mere  fact  that  the  husband  pi^s  the  con- 
sideration for  the  purchase  of  lands,  and  has 
the  convef ance  made  to  his  wife,  raises  a  pre- 
snmption  that  a  gift  or  settlement  Is  Intend- 
ed, and,  while  this  presnmption  may  be  re- 
butted by  proof,  the  burden  is  upon  the  party 
who  disputes  the  gift,  and  the  proof  must  be 
such  as  would  be  required  to  establish  a  re- 
sulting trust.  Read  v.  Huff,  40  N.  J.  Eq.  234. 
I  think  the  principle  Is  equally  applicable 
where  the  husband  obtains  a  title  to  be  pnt 
In  his  wife's  name,  and  mortgages  his  own 
properly  with  hers  to  pay  for  It,  actually  giv- 
ing to  her  the  money  raised  on  the  mortgage. 
This  completes  the  gift,  and  casts  upon  the 
heirs  who  assert  an  equity  antagonistic  to  tbe 
gift  the  burden  of  proving  that  she  was  to 
pay  back  the  money,  by  the  process  of  char- 
ging the  whole  debt  on  her  property,  and  mak- 
ing his  liable  only  for  the  deficiency.  This 
burden  the  heirs  have  not  assumed,  for  they 
have  ottered  no  evidence  which  shows  that 
the  Jackson  avenue  property  shonld  respond 
In  payment  of  the  mortgage  of  1890  only  aft- 
er the  Randolph  avenue  property  is  exhaust- 
ed. Nether  the  mortgage  itself  nor  tbe  parol 
testimony  supports  this  contention  in  the  least 
degree,  and,  as  above  shown,  the  presump- 
tion which  arises  from  such  dealings  of  a 
husband  with  a  wife  is  also  against  the  ex- 
ceptant's contention. 

The  master  has  reported  that  the  Jackson 
avenue  property  should  be  charged  with  the 
payment  of  $1,649.50,  part  of  the  mortgage  of 
1890.  No  exception  has  been  taken  to  the 
report  on  the  ground  that  this  Is  a  cha^e  of 
an  undue  proportion.  Tlie  exceptions  are 
made  upon  the  single  ground  that  the  Jack- 
son avenue  property  should  not  respond  at 
all  until  after  the  Randolph  avenue  property 
has  first  been  exhausted.  I  am  of  the  opin- 
ion, and  will  advise,  that  the  exceptions  to 
the  master's  report  have  not  been  sustained, 
and  should  be  overruled,  and  the  report  con- 
ilnned.  with  costs. 


(66  N.  J.  &  an) 

BURGIN  T.  BTTTHERFOBD  et  at 
(Oonrt  of  Ohancery  of  New  Jersey.    Nov.  16^ 
1897.) 

Taxatioit— Bubs— RiOHTB  or  Purchasbe  Am 

HORTOAOKB — ReDBMPTIOX. 

1.  A  purchaser  at  a  tax  sale,  under  tbe  act  en- 
titled "An  act  coDceming  the  settlement  and  col- 
lection ot  arrearages  of  onpaid  taxes,  assess- 
ments and  water  rates  or  water  rents,  in  cities 
of  this  state,  and  imposing  and  levying  a  tax,  as- 
sessment and  lien  in  lien  and  instead  of  such  ar- 
rearages, and  to  enforce  the  payment  thereof, 
and  to  provide  for  the  sale  of  lands  subjected  to 
future  taxation  and  assessment,"  passed  March 
SO.  1886,  commonly  called  the  '^Martin  Act" 
<3  Gen.  Bt  p.  3370),  does  not  acqaire  any  title 
to  the  land  sopurcl^sed  until  a  deed  therefor  be 
delivered  to  tmn  as  provided  in  that  act 

2.  When  the  sale  is  made  for  taxes  assessed 
after  the  date  of  Ihe  act  the  owners,  or  any 
parly  intmsted,  may  redienn  the  lands  in  the 
manner  provided  by  the  act  at  any  time  within 
one  year  from  the  time  of  the  sale. 

3.  During  this  period  the  interest  of  the  pur- 
chaser renudns  a  mere  Uen  on  the  premises. 


4.  A  mortgagee  who  forecloses  may  make  the 
purchaser  at  the  tax  saia  a  party  defendant  as 
a  lienholder,  and.  if  redemption  of  the  tax  lien 
be  effected  pending  the  foreclosnre  suit,  may  en- 
force the  collection  of  the  redemption  mon^  in 
connection  with  the  proceedings  to  torecloae  the 
mortgage  . 

(Syllabus  by  the  Court) 

BlU  by  William  M.  BurgIn,  trustee,  against 
John  B.  Rutherford  and  others,  to  foreclose  a 
mortgage.    Decree  for  plaintiff  advised. 

Tbe  complainant  in  this  case,  William  M. 
Burgin,  trustee,  under  the  will  of  C3iarles  F. 
Burgin,  deceased,  filed  his  bill  to  foreclose  a 
mortgage  made  by  James  G.  Di^  and  wife 
to  Randall  B.  Morgan  bearing  the  date  Octo- 
ber 14,  1886,  recorded  In  the  Camden  county 
clerk's  office  October  23,  1886.  on  a  lot  of 
land  In  the  city  of  Camden.  The  only  ques- 
tion in  controversy  arises  touching  the  Inter- 
est of  the  defendant  Joseph  Kalghn  in  the 
mortgaged  premises,  ^e  bill  states  that  on 
August  27.  189fi,  J.  Wlliard  Morgan,  city  so- 
licitor of  the  city  of  Camden,  under  the  act  of 
March  30,  1886,  concerning  the  settlement 
and  collection  of  arrearages  of  taxes,  etc.,  and 
Its  supplements  and  amendments,  commonly 
called  tbe  "Martin  Act"  (3  Oen.  St  p.  3370). 
caused  the  mortgaged  premises  to  be  sold  to 
the  defendant  Joseph  Kalghn  for  the  sum  of 
$40,  to  satisfy  the  taxes  and  assessments, 
with  interest  and  costs,  for  the  years  1893, 
1894,  and  1895,  with  costs,  etc  The  com- 
plainant alleges  that  Kalghn  claims  to  have  a 
first  Hen  on  the  premises  paramount  to  and 
ahead  of  the  complainant's  mortgage  by  vir- 
tue of  this  tax  sale.  The  defendant  Kalglm 
answers  the  bill,  admits  the  mortgage  of  the 
complainant,  and  admits  the  tax  sale,  and  his 
purchase  for  the  taxes  assessed  on  the  prem- 
ises for  the  year  1893,  and  remaining  un- 
paid thereon,  under  the  provisions  of  the  Mar- 
tin act  bldA  claims  that  by  reason  of  the  tax 
sale,  and  his  purchase  for  $40,  he  (Kalghn)  is 
tbe  owner  In  fee  simple  of  the  premises,  and 
has  title  paramount  to  and  ahead  of  the  com- 
plainant and  those  through  whom  the  com- 
plainant claims.  The  defendant  Kalghn  fur- 
ther says  that  the  defendant  Rourke,  who  Is 
in  possession  of  the  premises,  holds  the  same 
nnder  his  lease,  and  not  otherwise,  and  he 
denies  that  the  possession  of  the  defendant 
Rouike  is  subject  to  the  complainant's  mort- 
gai;e,  and  denies  that  the  complainant's  mort- 
gage Is  a  prior  lien  thereto,  and  alleges  that 
Bonike's  title  under  him  (Kalghn>  is  para- 
mount to  /md  ahead  of  the  complainant's  mort- 


H.  y.  Bergen,  Jr.,  and  M.  V.  Bergen,  for  com- 
plainant S.  H.  Blcharda,  for  defendant  Josqpb 
Kalghn. 

GREY,  V.  O.  (after  stating  the  facts).  Nei- 
ther the  blU  nor  the  proofs  raise  any  qnes- 
tion  as  to  the  authority  of  the  board  having 
control  of  the  finances  of  the  dty  to  order  a 
sale  for.  the  taxes  and  assessments  named  in 
the  bill  at  the  tbne  when  it  Is  stated  to  have 
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been  made.  The  validity  of  the  tax  sale  Is  not 
diluted  by  the  pleadings,  proofs,  or  In  argu- 
ment, and  I  shall  consider  the  case  as  It  has 
been  presented.  Upon  the  hearing  It  appeared 
that  the  mortgaged  premises  bad  been  sold  for 
taxes  under  the  provisions  of  the  Martin 'act 
on  August  27,  1896,  to  the  answering  defend- 
ant. Joseph  Kalghn.  He  was  made  a  defend- 
ant upon  the  averment  that  he  claimed  by  rea- 
son of  this  pifrchase  to  have  a  first  lien  on  the 
premises  for  the  amount  of  -the  purchase 
money  i>ald,  with  Interest  and  costs.  E[ad  the 
defendant  answered  the  bill,  setting  up  his  pur- 
chase at  the  tax  sale,  and  claiming  that  by  It 
be  had  acquired  a  Uen  to  the  amo^t  of  bis 
purchase  mon^,  with  Interest  and  costs,  a» 
provided  by  the  act,  which  was  superior  to 
the  mortgage,  he  would  have  been  entitled 
either  to  have  been  dismissed,  allowing  his 
Uen  to  remain  upon  the  premises  to  be  re- 
deemed as  provided  for  In  the  Martin  act,  or 
to  have  had  the  amount  of  his  lien  ascer- 
telned  and  decreed  to  be  first  paid  out  of  thtf 
proceeds  of  sale  of  the  mortgaged  premises. 
The  defendant  Kalghn  admits  by  his  answer 
that  bis  Interest  in  Hie  premises  has  been  ac- 
quired by  purchase  at  a  tax  sale  under  the 
"Act  concerning  the  settlement  and  collection 
«f  arrearages  of  unpaid  taxes,"  etc,  commonly 
caUed  the  "Martin  Act"  (3  Gen.  St.  p.  3370), 
bnt  he  avers  that  by  reason  of  this  sale  he 
has  become  the  owner  In  fee  of  the  mortgaged 
premises,  and  has  a  title  superior  to  the  ad- 
nUttedly  prior  mortgage  of  the  complainant. 
He  makes  no  allegation  that  any  of  the  In- 
cidents subsequent  to  the  sale,  such  as  notice 
to  owners  and  mortgagees,  expiration  of  a 
year  after  the  sale,  receipt  of  a  deed,  etc., 
which  the  act  prescribes  as  prerequisites  to 
the  vesting  of  a  fee,  have  happened.  See  i  Gen. 
St  pw  8884,  par.  458.  and  Id.  p.  3374,  par:  422. 
Nos  was  there  any  proof  that  any  such  dr^ 
cnnutances  had  come  to  pass,  nor  could  there 
be,  as  snfflcioit  time  had  not  elapsed  before 
redonption  was  ^ected.  The  defendant 
Kalghn  In^ta  tliat  this  dalm  shows  a  l^;al 
title  adverse  to  the  complainant* a  mortgage^ 
and  that  this  court  has  no  Jurisdiction  to  pass 
upon  the  issue  thus  raised,  and  can  only  dis- 
miss tlie  defendant  with  costs,  etc. 

The  all^tionB  of  the  Mil  and  the  admis- 
sions of  the  answer,  when  considered  In  con- 
nection with  provitdons  of  the  Martin  act,  nn- 
dor  wliich  the  drfendant  purchased,  show  tliat 
he  has  no  title  wnatever  in  the  mor^faged 
prendses.  His  rlg^t  depends  entirely  npon  the 
provisions  at  fbe  act,  wUkA  nowhere  gives  tlie 
purdiaser  at  the  tax  sale  any  title  nntll  he 
shall  not  only  have  paid  tiie  iwlce,  bnt  shall 
have  also  proved  tiiat  hp  has  served  notice 
of  the  sale  npon  the  owners  and  mortgagees, 
and  that,  after  the  expiration  of  one  year  txom 
the  time  of  sale,  he  has  received  a  deed. 
When  these  things  have  been  efficiently  done, 
and  not  tin  then,  the  porchaser  at  the  tax 
sale  takes  a  "fee  simple  absolute,  free  of  all 
encombrancoi."  8  <3en.  St  p.  8384,  par.  4SB. 
The        dalm  that  he  hsa  a  legal  title,  when 


all  the  facts  are  admitted,  and  before  the 
court,  which  show  that  he  has  not  cannot  give 
this  defendant  a  status  to  challenge  the  Juris- 
diction of  this  court  to  pass  upon  his  rights 
In  the  mortgaged  premises.  Until  this  title 
actually  vests  by  the  delivery  of  the  deed,  the 
Interest  of  a  purchaser  at  a  tax  sale  under  the 
Martin  act  remains  a  mere  lien;  the  right  of 
redemption  Is  outstanding  in  the  owner  and 
mortgagee.  3  Gen.  St.  p.  3372,  par.  415;  Id.  p. 
3374,  par.  422.  It  Is  the  peculiar  province  of 
this  court  to  adjust  and  enforce  the  equities 
attendant  upon  the  redemption  of  a  title  from 
the  Incumbrance  of  liens.  I  have  no  doubt 
that  such  a  Jurisdiction  may  be  exercised  un- 
der the  general  equity  powers  of  this  court. 
But,  If  there  were  any  question  about  It  the 
supplement  to  the  Martin  act  approved 
May  23,  1890  (3  Gen.  St  p.  3383,  par.  449),  In 
express  terms  recognizes  not  only  the  right  of 
the  mortgagee  to  redeem  the  Uen  under  the  tax 
sale,  but  having  redeoned  it  to  hold  and  en- 
force it  against  the  lands  "by  any  appropriate 
proceeding  at  law  or  In  equity";  and  the  steps 
taken  to  ^iforce  this  redeemed  Uen  "may  be 
independently  of  and  before,  or  in  connection 
with,  proceedings  to  enforce  payment  of  the 
mortgage." 

It  remains  to  be  considered  whether  the 
Uen  under  his  purchase  which  the  defendant 
Kalghn  tiad  acquired  has  been  redeemed  by 
the  complainant.  The  counsel  of  the  defend- 
ant objected  to  the  proof  of  this  discharge 
by  redemption,  because  it  was  not  alleged  In 
the  bUl  of  complaint  When  the  bill  was 
filed,  the  payment  which  Is  claimed  to  have 
effected  the  redemption  had  not  been  made. 
There  was  no  obligation  upon  the  compIain< 
ant  mortgagee  to  make  his  payment  of  re- 
demption before  the  bUl  was  filed,  nor  Is  there 
any  reason  why  this  court  should  not  In  a 
foreclosure  suit  on  final  hearing,  ascertain 
whether  a  Uen  existing  when  the  bill  was 
filed  has  meanwUle  been  discharged.  When 
the  defendant  was  brought  into  court  on  the 
aUegatlon  In  the  bill,  which  showed  his  claim 
of  Uen,  he  filed  his  answer  substantially  ad- 
mitting the  facts  set  up  In  the  bin  as  to  his 
purchase  at  the  tax  sale,  bnt  claiming  that 
the  legal  operation  of  that  sale  was  to  vest  la 
him  a  titie  ii*  fee  In  the  mtvtgi^ed  premises. 
When  iBSoe  was  Jobied  on  this  answer,  the 
question  to  be  determined  was  that  tendered 
by  the  answer,  namely,  had  the  defendant 
any  status  as  on  owner  in  fee,  ss  he  alleged, 
m  was  his  Interest  merely  a  Uen?  If  it  ap- 
pesred  that  he  held  a  legal  titie  which  was 
adverse  to  that  of  the  mortgi^ee,  he  might 
fairly  claim  to  have  disposed  his  titie,  and 
thus  to  have  compUed  with  the  mle  declared 
In  Ohadwick  t.  Island  Beach  Co.,  48  N.  X  Eq. 
616, 12  Ati.  880,  by  the  comrt  of  errors,  and  he 
might  ask  to  be  dismissed,  so  that  his  legal 
titie  might  be  tested  in  a  conrt  of  law.  When, 
however,  the  pleadings  and  tiie  provisions  of 
the  public  Btatuto  show  that  the  defendant 
has  no  titie.  but  only  a  Uen,  which  the  com- 
plainant daims  to  have  redeemed  since  the 
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UU  was  filed,  there  Is  no  occasion  to  dismiss 
the  defendant,  as  the  whole  matter  Is  one 
which  Is  within  the  ordinary  jurlsdlc'Uon  ot 
this  court,  and  Its  consideration  In  this  suit  Is 
also  In  accordance  with  the  statutory  pro- 
visions of  paragraph  440,  above  cited;  for 
how  can  the  complainant  mortgagee,  who 
claims  to  have  redeemed  the  defendant's  lien, 
enforce  ft  against  the  mortgaged  premises,  to 
recover  his  money  in  this  foreclosure  proceed- 
ing, unless  he  be  permitted  to  show  that  he 
has  actually  redeemed  In  the  mode  prescrib- 
ed by  the  statute? 

Proceeding  to  Inqnlre  Into  the  fact  of  re* 
demptlon  by  the  complainant  mortgagee,  the 
statute  provides  for  the  sale  not  only  of  lands 
In  arrears  of  payment  of  taxes  at  the  time 
the  act  was  passed,  in  1886,  but  also  for  sales 
because  of  future  taxes  which  may  be  In  ar- 
rears. Paragraph  415,  p.  3372,  and  para- 
graph 463,  p.  8384,  8  Gen.  St,  direct  the  mode 
of  selling  for  taxes  In  arrears  when  the  act 
waa  passed,  and  paragraph  422,  p.  3374,  di- 
rects the  mode  In  cases  of  taxes  levied  after 
the  passage  of  the  act  (as  In  the  case  now 
under  consideration),  and  declares  that  the 
deed  shall  have  the  same  elTect  as  in  cases 
of  proceedings  where  taxes  were  In  arrears 
when  the  act  was  passed,  but  the  deed  shall 
not  be  given  for  one  year  after  the  time  of 
the  sale,  during  which  the  owner  may  redeem 
on  the  same  terms  as  are  provided  In  the  act. 
By  paragraph  415,  p.  3372,  3  Gen.  St.  the 
mortgagee  who  redeems  most  pay  to  the  dty 
treasurer,  for  the  use  of  the  purchaser,  the 
sum  paid  by  him  at  the  sale.  This  sum  was 
|40.  By  the  same  paragraph  he  must  also 
pay  the  Interest  at  10  per  cent  ^m  the  date 
of  the  sale.  Interest  should  therefore  be 
added  from  August  27,  1896,  to  October  22, 
1896,  the  day  of  the  claimed  redemption,  at 
10  per  cent  per  annum:  10.63.  By  the  same 
paragraph,  the  mortgagee  who  redeems  must 
pay  for  each  notice  served  |L00,  and  the  affi- 
davit proving  such  service  Is  required  to  be 
filed  in  the  office  of  the  city  clerk,  and  Is  made 
"evidence  In  all  courts  and  places  of  the  facts 
therein  stated."  The  affidavit  so  filed  shows 
three  notices  served:  $3.00.  Total,  $43.63. 
These  ore  aD  the  payments  which.  In  my  view 
of  the  provisions  of  the  statute,  were  needed  to 
be  deposited  with  the  dty  treasurer  In  order  to 
redeem  the  mortgaged  premises. 

The  statute  further  declares  that  "the  cer- 
tt&cate  of  the  city  treasurer  stating  the  pay- 
ment and  showing  what  property  such  pay* 
ment  Is  Intended  to  redeem,  shall  be  evidence 
of  such  redemption  and  payment"  8  Gen. 
Srt  p.  3381,  par.  442.  Such  a  certificate  Is 
produced  showing  the  deposit  on  October  22, 
1896,  for  redemption  of  the  mortgaged  prem- 
ises by  the  compIaIn.int  to  have  been  $53.67. 
This  sum  Is  more  than  snfficlent  to  make  the 
full  amount  necessary  to  redeem  the  defend- 
ant E^aighn's  lien.  He  claims,  howev^,  that 
additional  Items  should  be  paid  before  re- 
demption can  be  eflFected  by  the  deposit  made 
with  the  city  treasurer.   There  are  four  addl- 


tlona]  notices  which  the  defendant  Knighn 
claims  were  served.  Of  these  services  tLerd 
Is  no  proof  by  affidavit,  in  compliance  with 
the  statutory  requirements.  This  whole  pro- 
ceeding la  a  purely  statutory  creation.  The 
statutory  gift  of  the  right  to  be  paid  for 
serving  the  notices  Is  accompanied  by  a  pre- 
scription of  the  mode  in  which  the  fact  of  the 
service  shall  be  proved,  and  I  think  toe  ob- 
servance of  the  mode  of  proof  ^s  a  neces-sary 
part  of  the  exercise  of  the  power  to  collect 
payment  for  the  services.  Such  proof  is  safe 
and  proper  as  a  verification  of  the  fact  of 
service  of  notice,  and  is  also  essential  to  bind 
the  purchaser  at  the  tax  sale  to  a  statement 
with  certainty  of  tlie  amount  he  may  right- 
fully claim  from  the  owner  or  mortgagee  who 
seeks  to  redeem.  If  fees  may  be  claimed  for 
notices  served  of  which  no  proof  is  made  by 
affidavit  the  very  precise  requirements  of 
paragraph  416  as  to  verification  and  filing  of 
affidavit  would  seem  to  be  of  no  force  what- 
ever. Because  not  proved  as  required  by 
paragraph  415,  above  cited,  no  fees  should  tie 
allowed  for  the  four  additional  notices. 

The  defendant  Kalgbn  also  claims  an  Item 
of  fees  paid  the  city  for  deed.-^ve  dollars. 
The  only  deed  mentioned  In  tbe  sections  In  the 
statutes  applicable  to  the  sale  made  of  the 
mortgaged  premises  Is  that  refored  to  In  par- 
agraph 422,  p.  3374,  8  Gen.  St,  to  be  given  to 
the  purchase:  at  the  tax  sale,  one  year  after 
the  time  of  the  sale.  In  this  case  no  soch 
deed  was  given,  nor  was  any  due  to  Mr. 
Kalghn,  as  the  redemption  money  was  depos- 
ited within  less  than  three  months  after  he 
purchased,  and  lees  than  two  months  after  he 
gave  notice.  I  think  this  fee  for  a  deed  can- 
not be  sustained.  Tbe  party  redeeming  the 
lands  must  pay  to  the  purchaser  "all  tbe  costs 
and  expenses  necessarily  Incurred  In  proceed- 
ings taken  for  the  purpose  of  perfecting  title 
thereto,  Indudlng  fees  for  searching  at  the  rate 
allowed  by  law  to  the  county  derk,  or  regis- 
trar of  deeds,  for  his  services,  but  not  Indud- 
hig  oounsd  fees."  See  section  1  of  Supple- 
ment approved  April  6,  1892,  as  amended  by 
Supidement  approved  March  16,  1893  <3  Gen. 
St  p.  3389,  par.  477).  Under  this  section  it  la 
claimed  by  Mr.  Kalghn  that  searching  fees, 
to  the  amount  of  $10.  should  be  allowed  him, 
and  that  the  costs  of  Mr.  Kalghn's  defense  in 
this  suit  must  also  be  awarded  as  necessarily 
Incurred  In  proceedings  taken  to  perfect  the 
UUe.  But  section  5  of  the  act  of  AprU  6. 
1892  (paragraph  462.  p.  3386,  3  Gen.  St),  ex- 
pressly  declares  that  no  such  costs  and  ex- 
penses shall  be  allowed  "unless  the  mayor  of 
the  dty,  •  •  •  shall  approve  of  the  amount" 
etc  Neither  the  Item  of  $10  for  Bearchln; 
fees,  nor  any  other  which  oonid  be  claimed 
und«r  this  head,  has  been  approved  by  the 
mayor,  and  therefore  they  cannot  be  awarded. 

It  Is  objected  by  the  defendant  Kalghn  that, 
although  paragraph  442,  p.  3381,  3  Gen.  St. 
obliges  the  mortf^gee  to  pay  "any  other  tax 
or  assessment  chargeaUe  thereon,  which  tb» 
purchaser  m  his  legal  representative  ot 
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■Igns  may  bava  paid  dnce  tbe  Bale^"  with  In- 
terest, etc,  It  has  not  been  shown  Oiat  there 
are  no  such  taxes,  and  therefore  redemption 
la  not  complete.  As  the  pnrchase  was  made 
on  August  27,  1800,  and  the  redemption  hy 
depcNBit  was  accomplished  October  22,  1896, 
and  there  has  been  no  proof  nor  any  claim 
of  any  assessment  between  those  dates,  the 
court  will  not  presume  that  a  spedal  or  ad- 
ditional tax,  which  tbe  defendant  neither  al- 
leges nor  proves,  was  not  only  Imposed  on 
the  premises,  bat  also  paid  Ity  the  defendant 
dm-Ing  this  eight  weeks  that  be  held  his  \lea 
unsatisfied.  I  wU  advise  a  decree  of  fore- 
closure according  to  the  prayer  of  the  Ull, 
notwithstanding  tbe  answer  of  the  defendant 
Kalghn,  enforcing  also  the  payment  of  the 
N3.68,  with  Interest  according  to  the  statnte. 

(«  M.  J.  L.  4U) 

STATE  (RAFFETTO,  Prosecotoi)  T.  MOTT, 

Judge,  et  iL 
(Supreme  Court  of  New  Jersey.    Nor.  24, 1897.) 
CiTT  Ordisanck— Validitt. 
A  cit7  ordinance,  passed  under  legislatire 
power  which  is  granted  ia  definite  and  precise 
terms,  will  not  be  set  aside  as  onxeasonable. 
(Syllabus  by  the  Conrt) 

Certiorari  by  the  state,  on  the  relation  of 
liUigi  ItaSetto.  against  Wilbur  S.  Mott,  Judge 
of  the  First  criminal  court  of  the  city  of 
Newark  and  others,  to  review  a  conviction  (or 
a  violation  of  a  dty  ordinance.  Judgment  af- 
firmed. 

Argued  February  term,  1897,  befota  GUM- 
HERB,  J.,  by  consent  of  couns^ 

James  M,  Trimble,  for  ptosecator.  Herbert 
Boggs,  for  defendants. 

OUMHBRB,  J.  The  writ  In  this  case 
brings  np  for  review  the  conviction  of  the 
prosecutor  for  violating  the  ninth  section  of 
an  ordinance  of  the  city  6t  Newark,  ap- 
proved January  8*  18^  entitled  *'An  ordi- 
nance relating  to  weights  and  measures,'* 
etc.  The  section  violated  reads  as  follows: 
*'No  merchant,  retailer,  trada,  dealer,  hawk- 
er or  peddler,  shall  s^  In  the  city  of  New- 
ark any  fruit,  vegetable  or  nut,  from  cups, 
cans  or  other  receptacles,  other  than  sealed 
dry  measures,  sealed  by  the  dty  sealer,  ex- 
cept when  such  trait,  vegetable  or  nut  la 
■old  In  Its  original  receptacle,  under  a  pen- 
alty of  five  dollars  for  the  first  offence  and 
twenty  dollars  -for  each  subsequoot  offence." 
Die  prosecutor  contests  the  legality  of  this 
conviction,  on  the  ground  that  the  provision 
of  the  ordinance  under  which  it  was  had  la 
Invalid.  Three  reasons  are  relied  upon  as 
•upportlng  this  contention,  vis.:  That  the 
dty  of  Newark  was  without  power  to  pass 
such  an  ordinance;  that  the  ordinance  is  nn- 
reasonaUe;  that  It  is  uncertain.  None  of 
tiiese  reasons,  however,  seem  to  me  to  have 
any  substance.  The  power  of  the  city  to 
pass  tlie  ordinance  Is  ample.  Section  2  of 
the  act  of  March  17, 1881  (3  Gen.  St  p.  37ul), 


provides  what  the  standard  of  dry  measure 
shall  be.  Section  SI  of  the  charter  of  the 
city  of  Newark,  subd.  27  (Famph.  Laws  1857, 
p.  13^,  authoriaes  the  common  council  to 
pass  ordinances  "to  regulate  wdghts  and 
measures  In  conformity  with  the  wei^ts  and 
measures  established  by  law,  to  require  every 
merchant,  retailer,  trader  and  dealer  In  mer- 
chandise or  property  ,of  any  des(xlptton, 
which  Is  sold  by  measure  or  weight,  to  cause 
his  or  her  weights  and  measures  to  be  sealed 
by  the  dty  sealer,  and  to  be  subject  to  his 
Inspection."  That  this  charter  provision  em- 
powers the  dty  of  Newark  to  prohibit  the 
sale  of  fruit,  vegetables,  or  nuts  from  any 
measure  whldi  Is  not  standard  Is  too  plain 
for  argument  And  this  Is  what  the  ordi- 
nance in  question  does.  Its  manifest  inten- 
tion is  to  prevent  the  use  of  varying  capaci- 
ties as  measures  In  the  sale  of  merchandise^ 
wlicn  sold  by  measure  Instead  of  by  weight 
And  not  on^  is  the  city  anthorised  by  Its 
charter  to  pass  ordinances  to  regulate 
weights  and  measures,  and  to  require  every 
dealer  In  merchandise  which  Is  sold  by  meas- 
ure or  weight  to  cause  bis  weights  and  meas- 
ures to  be  sealed  hy  the  dty  sealer,  but  It  is 
also  empowered  by  the  tUrty-third  section  of 
Its  diarter  to  Impose  a  penalty  for  the  viola- 
tion of  such  ordinance,  by  a  fine  not  exceed- 
ing $60l  What  has  been  said  witb  regard  to 
the  power  of  tbe  dty  to  pass  tiie  ordinance 
wlilch  has  been  chaBcnged  also  disposes  of 
the  objection  tliat  it  is  unreascmable;  for 
when  an  ordinance  has  been  passed  a 
munidpal  body,  under  legislative  power, 
which  is  granted  In  definite  ud  precise 
terms,  such  ordinance  cannot  be  set  aside  as 
unreasonable.  Haynes  t.  Gape  M^,  50  N. 
J.  Law,  65,  13  AtL  231.  But  even  If  It  had 
been  considered  that  the  legislative  power  un- 
der which  this  ordinance  was  passed  vras  gen- 
eral and  Indefinite,  and  that  Its  reasonable* 
ness  could  therefore  be  Inquired  into  by  the 
court,  the  result  would  have  been  the  same; 
for  it  was  plainly  passed  for  tbe  protection 
of  the  public,  and  is  a  proper  exercise  of  the 
police  power.  The  alleged  uncertainty  In  tbe 
ordinance  Is  raid  to  exist  In  Its  failure  to  de- 
fine what  Is  meant  bT  the  expression  "orig^ 
Inal  receptacle."  In  my  opinion,  this  expres- 
sion, taken  In  connection  with  the  context  In 
which  It  appears,  defines  Itsdf.  Tbe  original 
receptade  is  the  box,  can,  or  other  receptacle 
In  which  tbe  merchandise  originally  came  t» 
the  hands  of  the  dealer.  The  Judgment 
brought  up  by  the  certiorari  should  be  affirm- 
ed, with  costs  to  the  defendants. 


GRAHAM  V.  DONOHtTB  et  aL 
(Court  of  Qiancery  of  New  Jers^.    Nov,  8^ 
1897.) 

UoaToioa  —  FoBscLosDRB  —  Oraxiao  Dscrbb  — 

LAcnss. 

One  who  was  made  a  party  to  a  foreclosure 
Bidt  merely  because  he  was  in  possession  of  the 
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premises  at  the  time  the  bill  was  filed,  and  who 
was  in  laches  long  before  the  hearing,  is  not  en- 
titled to  an  order  opening  the  decree,  to  afford 
him  an  opportunit7  to  i>roTe  that  the  mortgage 
waa  without  consideration,  where  bis  petition 
seta  up  no  facta  showing  his  alleged  interest  in 
the  property  at  the  time  the  mortgage  was  ex* 
ecuted. 

Suit  by  Cordelia  Graham  against  James 
Donobue  and  others  to  foreclose  a  mortgage. 
On  motion  of  defradant  John  BnUivan  to 
Open  the  decree  and  grant  a  rehearing.  Bule 
refused. 

William  T.  Hoffman,  for  the  motion.  Leon 

Abbett,  opposed. 

REED,  V.  0.  The  application  Is  made  on 
behalf  of  John  SulUvan,  who  was  In  posses- 
sion of  the  mortgaged  premises  at  the  time 
this  bill  for  foreclosure  was  filed,  and  on  that 
account  was  made  a  party  to  the  suit  The 
only  defendant  who  filed  an  answer  Is  James 
Donohue,  who  held  the  legal  title  to  the  mort- 
gaged premises,  and  who  was  the  mortgagor. 
So  far  as  appeaiB  upon  the  record,  John  Sul- 
livan had  no  Interest  In  the  property  at  the 
time  of  the  execution  of  tbe  mortgage,  and  Is 
a  party  to  tbe  suit  because  he  had  a  naked 
possession  of  the  premises  when  the  bill  was 
filed.  He  now  wishes  an  opportunity  to  prove 
that  tbe  mortgage  was  made  without  consid- 
eration. He  also  says  In  his  petition  that  he 
had  some  equitable  Interest  in  tbe  property  at 
tbe  time  the  mortgage  was  executed.  Under 
the  circumstances,  I  cannot  mal^e  even  a  rule 
to  show  cause  upon  the  present  petition.  Tbe 
defendant  was  In  laches  long  before  tbe  hear- 
ing of  the  want  of  adequate  notice  of  which 
be  complains.  He  had  no  answer  on  file 
when  the  hearing  occurred.  Although  his 
counsel  were  notified  of  the  hearing,  and  did 
not  appear,  they  never  afterwards  Inquired 
whether  the  bearing  bad  taken  place,  or  had 
been  adjourned,  although  several  weeks  elaps- 
ed between  the  time  of  the  hearing  and  the 
signing  of  tbe  decree.  He  seems  to  have  re- 
lied upon  tbe  answer  of  Donobue  as  a  ground 
for  making  a  defense;  but  Donohue's  answer 
sets  up  that  the  mortgage  was  paid,  and  does 
not  bint  at  any  want  of  original  considera- 
tion. Tbe  petition  sets  up  no  facts  to  show 
bis  interest  In  tbe  property  originally,  nor  bow 
it  happened  that,  after  16  years  has  elapsed, 
and  after  Interest  has  been  paid  upon  it,— a 
part  by  the  i>etittoner  himself,— the  defense  of 
no  consideration  for  tbe  mortgage  Is  now  set 
up  for  tbe  first  ti'iie.   The  rule  is  refused. 


^  N.  J.  B.  m) 

AMES  T.  TRENTON  BREWING  CO.  et  al. 
(Court  of  Chancery  of  New  Jersey.    Nov.  23, 

1897.) 

LiSK    OF   L&NDLOBD  —   PDRCHASE-MOXBT  MORT- 
OAOK— PllIOKITIEB— ImPBOVEMBXTS — FIXTURES. 

1.  Goods  were  bought  upon  an  agreement  that 
a  mortgage  ahoold  be  given  to  secure  the  pur- 
dhase  money  advanced  by  the  mortgagee,  and 
snch  a  mortgage  was  given.  Subsequently  the 
goods  were  placed  on  premises  demised  to  the 


mortgagor  by  a  lease  containing  a  covenant  that 
"improTements  made  upon  the  said  premises*' 
the  lessee  ^ould  leave  andistorbed,  for  the  ben- 
efit of  Ibe  premises,  without  charge.  Hdd,  tbe 
title  of  the  mortgagor  to  the  goods  was  In  the 
natnre  of  a  transitory  seisin,  and  the  porctiaae- 
money  mortgage  preceded  any  right  of  tbe  leraor 
under  the  covenant  in  tbe  lease. 

2.  Under  such  a  covenant,  the  improvement! 
to  be  left  must  be  improvements  of  the  realty 
itself. 

3.  To  become  anch  an  improvement,  the  per- 
sonalty must  be  converted  into  realty;  and,  to 
be  so  converted,  it  must  have  been  actually  an- 
nexed to  tbe  realty,  with  an  intention  to  make  it 
a  part  of  the  demised  premises. 

4c  An  attachment  of  ornamental  bars,  complete 
in  themselves  when  they  were  brought  on  tbe 
premises,  to  the  BxMt  and  wall  of  a  saloon,  by  ad- 
justable screws  and  angle  and  sta^  irons,  for 
the  sole  purpose  of  retaining  them  m  their  pla- 
ces, and  of  a  beer  pump  and  accompanying  pipes 
to  pump  t>eer  from  a  cellar,  Is  not  such  an  an- 
nexation as  will  convert  this  personalty  into 
realty,  so  as  to  become  an  improvement  of  the 
demised  premises. 

5.  Tbe  fact  that  the  lessee,  beftwe  and  at  the 
time  of  the  purchase  of  these  articles,  and  when 
he  brought  tnem  on  tbe  demised  premises,  always 
treated  them  as  personalty,  and,  to  obtain  the 
purchase  money,  bad  agreed  to  mortgage  them 
as  chattels,  and  did  so  mortgage  tbem,  is  an  in- 
dication that  he  did  not  intend  me  articles  named 
to  become  part  of  the  realty. 

(Syllabos  by  the  Court.) 

Bill  by  Hcten  Ames  against  fb»  Treattm 
Brewing  Company  and  another  for  an  Injunc- 
tion. Injunction  allowed. 

This  iB  a  bin  filed  the  complainant,  tbe 
owner  of  a  beer  saloon  at  the  northwest  comer 
of  Fourth  and  Market  streets,  hi  Camden, 
against  the  Trenton  Brewing  Company,  a  chat- 
ty mortgagee  claiming  a  lien  upon  certain 
equipments  <^  that  saloon,  .and  August  Weber, 
the  lessee  of  tbe  saloon,  and  mortgagor  in  tbe 
chattel  mortgage,  and  seeks  to  enforce  a  cove- 
nant not  to  remove  Improvements,  etc.,  from 
the  saloon,  and  to  obtain  an  Injunction  to  re- 
strain such  removal,  or  any  sale  or  other  dis- 
position of  them.  On  the  bill  and  affidavits 
aimexed,  a  rule  to  show  cause  was  allowedr 
why  an  Injimctlon  should  not  Issue,  restraining 
removal,  etc.;  and  further  depositions  were 
taken,  upon  notice  and  cross-exominatioiL  As 
tbe  bill  only  seeks  an  Injunction,  the  parties 
have,  by  stipulation,  agreed  that  it  should  be 
heard  as  on  final  hearing  upon  tbe  affidavits 
and  depositions  already  submitted.  The  whole 
controversy  turns  upon  tbe  operation  of  a  cove- 
nant contained  In  a  lease  made  on  tbe  IStb 
day  of  August,  1894,  by  the  complainant  to  the 
defendant  August  Weber,  demising  the  saloon. 
Its  cellar,  and  a  part  of  the  yard  attached,  for 
the  term  of  one  year,  at  the  yearly  rental  of 
5480.  Tbe  lessee  covenants  that  be  will  not 
underlet,  nor  permit  any  one  to  occupy,  nor  use 
tbe  premises  for  any  other  purpose  than  that  of 
a  saloon,  nor  "make  or  suffer  to  be  made  any 
alteration  therein,  without  tbe  written  consent 
of  the  said  party  of  tbe  first  part,"  and  also 
covenants  that,  If  tbe  rent  be  unpaid,  tbe  lease 
shall  be  void,  and  that  tbe  lessor  may  enter, 
etc.  It  was  further  ajreed  by  ttie  lessee  "that 
In  case  of  any  alterations,  repairs,  or  Improve- 
ments made  iq^n  tbe  said  premises^  be  sball 
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leave  the  nme  imdlstmlwd  at  tbe  explratkni  of 
his  said  tBrm,  for  the  boieflt  ot  the  said  sttaor 
Ises,  and  without  cbarye  therefor."  Under  this 
lease  from  the  complainant,  Weber  went  In- 
to poeaeeslon  of  the  demised  immlses.  He 
shortly  aftenvams  took  a  partner,  Mr.  Aben- 
droth,  and  they  did  boslness  under  the  name  of 
W^r  ft  Abendroth.  About  the  lot  day  ctf 
Anpn^  1886,  this  Arm  leased  from  Lerwls  & 
Bra,  manufactnrers  of  bar  fixtures  and  foml- 
tnre,  of  FhUadelidila,  a  complete  set  of  bar 
tnndtnr^  conalstli^  of  a  bade  bar,  with  mlF* 
rors  and  marble  trimmings,  and  a  front  bar  or 
comiter,  also  with  mirrors  and  marble  trim- 
mines,  shelTlngs,  a  screen,  partitions,  and 
swinging  doon;  fixing  a  purchasing  price  of 
ttie  goods  at  91,000.  In  the  lease  between 
Lewis  &  Bro.  and  the  saloon  ke^iers  was  In- 
serted this  clause:  "Tbe  Iraaee  agrees  that  the 
said  furniture  shall  not  be  attached  or  nailed 
to  the  bnlldhig  hi  which  they  are  to  be  used, 
but  shall  be  so  placed  and  arranged  as  In  no 
wise  to  be  ccmnected  with  tbe  fte^ld."  Mr. 
Weber  afterwards  called  on  Lewis  &  Bro., 
and  stated  tha,t  he  would  prefer  to  purchase  the 
fomltore  for  cash;  that  tbe  ^n%nton  Brewing 
Company  had  agreed  to  advance  than  91)000, 
and  to  take  as  secnrlty  a  chattel  mortgage  on 
the  bar  furniture.  The  articles  named  were  de- 
livered on  the  6th  day  of  September,  1894,  at 
the  saloon.  Payment  was  made  In  part  on 
that  day,  and  on  the  10th  of  October,  1894,  the 
balance  of  tbe  full  price  of  the  purchase  money 
was  paid  to  Lewis  &  Bro.,  who  gave  to  tbe 
manager  of  the  Trenton  Brewing  Company,  at 
the  time  when  the  company  advanced  the  $1,- 
000  to  Weber  &  Abendroth,  a  full  description 
of  the  bar  furniture.  Tbe  character  ot  the 
articles  famished  is  described  by  tbelr  manu- 
facturers to  have  been  entirely  finished  and 
complete  In  their  wareroom  In  Philadelphia; 
and  their  manager,  and  the  carpenter  who  put 
them  In,  support  this  statement,  and  explain 
that  they  were  cut  into  secttons,  and  refitted 
together,  because  of  the  Inconvenience  of  mov- 
ing them  In  the  whole  pieces,  as  they  stood  In 
the  wareroom.  Tbe  only  portion  of  the  cabinet 
work  which  appears  to  have  been  specially  ad- 
justed to  tbe  building  was  some  panel  work, 
which  extended  from  the  Market  street  side, 
back  to  the  end  of  the  bar.  Both  the  front  and 
back  bar  and  tbelr  equipment  were  compIetP 
and  finished  without  this  end,  which  was  put 
in  on  the  premises,  at  the  request  of  Mr.  Web- 
er, to  ckise  that  end.  Tbe  bars  were  equip- 
ped for  the  drawing  and  sellhig  of  beer  by  a 
beer  pump,  with  pipe  and  spigots.  The  other 
articles  In  dispute  consist  of  two  chandeliers, 
gas  fixtures,  and  electric  light  globes.  These 
were  attached  to  tbe  gas  pipes  on  the  premises 
by  Weber  &  Abendroth  in  the  ordinary  man- 
ner, for  tbe  purpose  of  Ugbtlng  tbe  saloon.  The 
saloon  keepers  bad  not  the  funds  to  pay  for 
the  two  bars  and  their  appmtenancea.  The 
Ti*enton  Brewing  Company  agreed  to  lend  $1,- 
000  to  enable  the  lessees  to  purchase  them,  and 
It  was  agreed  that  tbey  should  secure  its  pay- 
ment by  a  chattel  mortgage  on  the  articles^ 


when  pardtased.  nie  attorn^  <tf  fliat  com- 
pany came  to  Camden,  examined  tbe  front  and 
back  bar  and  partition  screens,  and  found  them 
all  movable,  and  unattached  to  the  xtaalty.  He 
also  examined  the  records  to  ascertain  whetha 
any  pnrvknis  liens  had  been  fixed  upon  fliem, 
and,  finding  none,  the  chattel  mortage  under 
which  the  Trenton  Brewing  Company  claims 
was  on  the  10th  day  of  October,  1891,  made 
and  recorded,  and  the  91,000  paid  over  by  the 
Trenton  Brewing  Cion^any  to  tiie  mortgagore, 
and  used  them  In  paying  for  the  furni- 
ture. The  articles  Included  In  the  chattel  mort- 
gage were  1  cherry  back  bar,  with  marble  trim- 
mings and  mlrron;  shelving;  docv;  fancy  bot- 
tles, stock  bottles,  and  bar  ajqnirtenances;  beer 
pumps,  pipes,  and  spigots;  1  tomt  bar  (dxirry), 
with  martde  trimmings  and  mirrors;  1  idieny 
partition,  with  mirrors  and  swinging  doors;  4 
tables;  12  chairs;  spittoons;  1  lunch  table;  2 
chandeliers;  gas  and  electric  light  globes;  1 
dock;  oil  doth  and  matting;  1  statue,  ^titled 
"After  the  Bath."  In  1896  the  saloon  keepers 
had  defaulted  In  the  payment  of  their  rent  and 
in  payment  oi  tbe  mortgage  debt,  and  In  De* 
cuDbOT  of  that  year  the  Trenton  Brewhig  Com- 
pany took  possession  of  the  various  artldeB 
named  In  the  chattel  mortgage,  and  advertised 
them  for  sale.  The  ctHnplalnant  then  filed  this 
bill  to  restrain  this  sale,  alleging  that  the 
artides  named  were  alterations,  repairs,  and 
Improvements  upon  the  demised  premises,  and 
that  they  "belonged  to  and  became  part  of  the 
said  premises,  by  vh*tue  of  the  terms  of  tbe 
covenant  herein  set  forth  and  mraticmed." 
After  the  lease  was  made,  Mr.  Weber,  the 
lessee,  papered  the  saloon  room,  put  In  a  urinal, 
mended  some  places  in  the  floor,  and  asked  for 
consent  (under  the  provisions  In  the  lease  that 
no  alterations  should  be  made  without  consent) 
to  build  an  additional  room  for  a  pool  room  In 
tbat^rtion  of  the  yard  demised  to  him.  No 
response  was  made  by  the  lessor,  and  tbe  ten- 
ant erected  this  additional  room  without  any 
consent  These  Items  would  hardly  be  deemed 
alterations,  as  they  left  tbe  original  premises 
unchanged  as  they  found  them;  but  they  were 
added  to  those  premises  in  a  permanent  man- 
ner, and  were  tha*efore  more  In  tbe  nature  of 
Improvements.  No  qnestlon  has  been  raised  as 
to  these,  and  they  have  no  other  relation  to 
the  dispute  than  the  claim  that  the  conduct 
of  the  tenant  In  permanently  attaching  these 
tbin^  to  the  realty  was  In  recognition  and  sat- 
isfaction of  the  agreement  to  leave  the  improve- 
ments upon  the  premises,  and  In  contrast  with 
his  action  relative  to  the  article  In  dispute, 
which  he  mortgaged  as  chattds,  and  which,  U 
is  insisted,  never  were  attached  to,  nor  Int^id* 
ed  to  be  iwrt  of,  the  demised  premises. 

Gilbert  &  Atkinson,  for  compUInant.  John 
G.  Efemer  and  John  T.  Van  Gleef,  for  defend- 
ant Trenton  Brewing  Co. 

GREY,  V.  C.  (after  stating  the  facts).  It 
appears  to  be  undisputed  that,  coincldently 
with  the  change  from  an  agreement  to  lease 
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the  ban  and  cabinet  work  to  the  mortgagors 
to  the  maldng  of  an  absolute  sate  to  them  for 
casl^  there  waa  also  an  arxangranent  that  the 
whole  or  a  considerable  part  of  the  purchase 
mon^  should  be  advanced  hy  the  defendant 
the  Trenton  Brewing  Company,  which  It  was 
agreed  should  be  secured  bj  a  mortgage  upon 
the  articles  sold  to  the  mortga^rs.  This  prop- 
osition was,  Indeed,  the  occasion,  of  the  change 
fnun  the  pUn  to  lease  to  that  Anally  adopted, 
—of  an  absolute  sale;  and  the  Trenton  Brew- 
ing Company's  money  was  so  obtained  and 
nsed  without  any  knowledge  on  Its  part  that 
the  lease  from  the  ccunplalnant  ccmtalned  the 
provision  on  which  she  based  her  claim.  The 
money  at  the  Trenton  Brewing  Company  was 
thus  made  the  means  whereby  the  title  to 
those  articles  was  obtained  to  be  put  In  the 
mortgagors,  and  the  first  object  In  putting  this 
title  In  them  seems  to  bare  been  to  enable 
them  to  secure  the  payment  of  the  Trenton 
Brewing  Company's  money  by  making  the 
chattel  mortgage  In  question.  The  mortga- 
gors were  substantially  In  the  position  of  those 
to  whom  a  title  Is  given  upon  an  understand- 
ing that  it  shall  be  disposed  of  In  a  certain 
manner.  Their  Interest  is,  as  to  the  thing 
agreed  to  be  done,  merely  a  transitory  holding, 
and  Is  not  subject  to  the  charges  which  ordinari- 
ly attend  upon  the  vesting  of  title  to  property. 
Even  In  the  law  courts  a  transitory  seisin  will 
not  support  a  right  to  dower  in  the  wife  of  the 
grantee.  Where  the  grantee  takes  a  convey- 
ance in  fee.  and  at  the  same  time  mortgages 
the  land  to  secure  the  purchase  money,  In 
whole  or  In  part,  to  the  grslitor,  or  to  some 
other  person,  dower  cannot  be  claimed  against 
the  mortgage.  Griggs  v.  Smith,  2  N.  J.  Law, 
23.  So,  where  a  mechanic  erects  a  building 
on  land  by  contract  with  a  person  having  a 
covenant  for  its  conveyance,  and  the  cove- 
nantee afterwards  receives  a  deed,  but  at  the 
same  time  mortgages  It  to  a  third  person,  who 
advanced  the  purchase  money.  It  Is  held  that 
no  mechanic's  lien  attaches.  Thaxter  v.  Wil- 
liams, 14  Pick.  M;  Machitosh  v.  Thurston,  25 
N.  J.  Eq.  242.  There  appears  to  have  been 
In  the  case  under  consideration  a  delay  of  sev- 
eral weeks  between  the  time  when  the  goods 
were  delivered  on  the  premises  and  the  actual 
making  of  the  chattel  mortgage.  But  pre- 
vious to  that  delivery  the  brewing  company 
had  agreed  to  make  the  advancement  upon  the 
security  of  the  ctiattel  mortgage,  and  this 
agreement  and  advancement  were  the  means 
whereby  the  goods  were  obtained  to  be  de- 
livered. The  principle  under  which.  In  a  court 
of  equity,  a  purchase-money  mortgage  is  giv- 
en precedence.  Is  not  dependent  upon  the  In- 
stant carrjing  into  effect  of  the  agreement  to 
give  the  mortgage,  provided  no  superior  equi- 
ties have  intervened  during  the  period  of  de- 
lay. The  saloon  keepers  were  for  a  time  In 
possession  of  the  articles  named,  with  an  ap- 
parently uncharged  title,  but  this  fact  was 
not  acted  upon  by  the  complainant  In  any  way. 
She  did  nothing  whereby  she  changed  her  re- 
lation to  the  property  during  the  period  that 


tiieniaktns  of  the  mortgage  was  delayed.  She 
was  In  the  same  podtion  at  the  end  of  that 
period  that  she  occupied  at  the  be^nlng  of 
it  The  mortga^  parted  with  Its  money  for 
the  purpose  of  enaUlng  the  punduise  to  be 
mad^  aM  on  tiie  asanrance  that  it  should 
have  the  mortgage  aa  security  for  ito  pay- 
ment. The  mortgagtffs  received  the  title  up- 
on this  agreement,  and  their  holding  was  Id 
the  nature  of  a  trust  to  caxry  the  agreement 
Into  effect;  and,  bad  they  refused,  they  could 
faaTe  been  compelled  In  eqnl^  to  mi^  the 
nuntgage. 

The  brewing  company's  mortgage  la  a  chat- 
tel mortgi^.  When  It  was  given,  the  goods 
named  had  been  brought  upon  the  demised 
premises.  To  be  effectual  as  a  dutttel  nwrt- 
gage.  It  must  appear  that  the  articles  named 
In  It  were  chattels  at  the  time  the  mortgage 
was  given,  and  had  not  become  a  part  of  the 
demised  premises.  Tbe  testimony  of  the  wit- 
ness Van  Cleef ,  who  prepared  the  chattel  mort- 
gage, is  that  at  the  time  It  was  executed  he 
"examhied  the  front  and  back  bar  and  parti- 
tion screen,  and  found  them  all  movable,  and 
in  no  wise  attached  to  the  realty;  resting  upon 
the  floor  of  the  saloon  as  any  other  piece  of 
furniture  would,  and  as  did  the  tables  and 
chairs  in  the  said  saloon."  No  other  witness 
testified  as  to  the  relation  of  these  articles  to 
the  realty  at  the  time  the  mortgage  was  exe- 
cuted, nor  do  any  define  with  precision  the 
time  when  the  attachments  were  applied.  If 
It  were  the  actual  condition,  at  the  time  the 
chattel  mortgage  was  given,  that  there  was 
no  attachment  whatsoever  of  the  articles  in 
dlspate  to  the  realty,  for  any  purpose,  their 
subsequent  attachment  by  the  mortgagor  ten- 
ant could,  at  most,  only  add  to  the  realty  the 
interest  which  the  mortgagor  tenant  had  In 
them;  that  is.  his  equity  of  redemption. 
CJampbeU  v.  Roddy.  44  N.  J.  Eq.  251.  14  AU. 
279.  And,  even  where  the  chattel  mtxlgagee 
took  his  mortgage  knowing  the  goods  were 
to  be  annexed  to  the  realty.  If  the  detachment 
of  the  annexed  articles  will  occasion  no  snt>- 
stantlal  damage  he  will  be  protected,  as 
against  a  previous  real-estate'  mortgagee,  so 
far  aa  his  protection  will  not  diminish  toe  se- 
curity held  by  the  real-estate  mortgagee  be- 
fcve  the  goods  were  annexed.  Id.,  44  N.  J. 
Eq.  253, 14  Atl.  279.  In  cases  of  this  charac- 
ter the  courts  are  less  favorable  to  a  con- 
struction that  there  has  been  a  conversion  of 
the  chattel  into  realty,  than  when  it  Is  made 
by  a  mortgagee.  Blancke  v.  Rogers.  2G  N.  J. 
Eq.  566.  In  this  case  there  Is  no  pretense  that 
the  chattel  mortgagee  knew  that  there  was 
any  intention  to  annex  the  articles  to  the 
realty,  so  that  Its  eqnity  Is  even  stronger  than 
that  in  the  Campbell  Case,  above  cited. 

I  prefer  not  to  rest  the  case  uiwn  this  lim- 
ited view,  and  will  consider  all  the  points  pre- 
sented by  the  pleadings  and  proofs,  and  dis- 
cussed In  the  arguments  of  counsel. 

The  complainant,  by  her  bill,  stxtee  her 
equity  to  be  that  the  articles  constitDtiDg 
the  bars  and  beer-supplying  apparatus  be 
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came  and  were  In  fact  part  of  the  demised 
premises,  under  the  term  of  that  provision 
In  the  lease  wbicb  declares  that  In  case  any 
alterations,  repairs,  or  Improvements  were 
made  upon  the  premises,  they  Bhould  be  left 
undisturbed  at  the  expiration  of  the  term. 
It  becomes  a  question  of  the  first  impor- 
tance. In  the  further  consideration  of  this 
case,  to  ascertain  the  construction  of  this 
contract  as  applied  to  the  circumstances  of 
this  case.  It  Is  not  contended  by  the  lessor 
complainant  that  the  articles  claimed  to 
have  become  part  of  the  realty  are  either 
alterations  or  repairs  of  the  premises.  The 
lessee  did  not  change  or  alter  the  premises 
by  taking  away  anything  that  was  there 
when  the  lease  was  made,  and  putting  in  Its 
place  any  of  the  articles  in  question.  Nor 
were  the  latter  supplied  as  repairs  of  any 
worn-out  or  injured  part  of  the  demised 
premises.  The  complainant  contends  that 
the  bars  aud  beer  apparatus  were  Improve- 
ments, within  the  meaning  of  the  clause  re- 
ferred to,  and  that  under  its  operation  they 
have  become  part  of  the  real  estate  demised. 
I  tfalnlc  there  Is  a  clear  distinction  between 
an  Improvement  npon  lands,  which  from  its 
very  nature  becomes  a  part  of  the  realty,  as 
a  house  built  by  a  trespasser  upon  the  lands 
of  another,  and  an  apparent  addition  to  real- 
ty, which  retains  some  of  the  essential  In- 
cidents of-a  chattel,  though  annexed  to  real- 
ty. Fixtures  are  all  within  this  latter  class, 
and,  as  to  such  articles,  inquiry  is  permit- 
ted to  ascertain  whether  the  particular  thing 
in  question  remains  a  chattel,  or  has  become 
real  estate.  The  word  "tmprorements." 
need  In  the  lease.  Is  undoubtedly  one  of 
wide  signification.  I  bare  read  with  Int^ 
est  the  cases  to  which  the  counsel  of  the 
complainant  has  referred  me,  as  to  the  to- 
rlons  Btmctnres  which  have  been  held  to  be 
Included  In  this  term.  There  Is,  I  observe, 
one  characteristic  which  attends  upon  all  of 
them,— from  the  paint  pat  upon  a  house  to 
the  reconstruction  of  a  wharf.  The  thii^ 
done  which  Is  held  to  be  an  Improvement  la 
done  to  the  realty.  The  word  Itself  conv^a 
this  meaning.  In  order  that  there  might  be 
an  Improvement,  there  must  previously  have 
been  something  to  be  Improved.  In  the  case 
before  me,  this  was  the  demised  premises. 
The  Improvement  consisted  In  the  ameliora- 
tion or  bettering  of  those  premtsra.  The 
provision  In  the  lease  which  the  complain- 
ant relies  upon  apressly  defines  the  word 
to  have  this  characteristic,  for  It  declares 
that  It  IB  "Improvemoits  made  mun  the 
premises"  which  shall  be  left  The  Im- 
provements, to  be  within  the  provision, 
must,  when  made,  savor  of  the  realty.  The 
association  of  the  words  In  the  clause  of  the 
covenant  shows  this  to  be  the  true  meaning. 
It  was  "alterations,  repairs,  or  Improvements 
niade  npon  the  premlsen"  which  should  be 
left,— that  Is,  If  the  premises  diould  be  alter- 
ed, aa  by  opening  the  wall  and  placing  a 
window,  the  window  should  remain;  U  they 


should  he  repaired,  as  by  hanging  a  new 
door  In  place  of  a  broken  one,  the  new  door 
should  be  left  I  think  the  improvements 
must  also  have  been  improvements  of  the 
demised  premises,  so  that  the  condition  and 
valiie  of  the  premises  as  realty  was  Improv- 
ed, and  that  the  word  did  not  Include  arti- 
cles which  were  In  their  nature  chattels, 
■which  had  not  been  subjected  by  the  par- 
ties to  any  action  which  converted  them  into 
realty.  The  covenant  did  not  refer  to  Im- 
provements brought  upon  or  placed  In  the 
demised  premises.  It  was  Improvements 
made  of  the  premises  themselves  which 
were  agreed  to  be  left  The  complainant's 
counsel  asked  several  witnesses  whether  the 
disputed  articles  were  not  improvements  of 
the  premises,  and  whether.  If  they  were 
taken  away,  the  premises  would  not  be  less 
valuable,  and  has  advanced  some  argument 
npon  the  theory  Indicated  by  these  ques- 
tions. The  true  inquiry  is  not  whether  the 
presence  of  these  things  Is  an  improvement 
of  the  place,  in  the  general  sense  of  the 
questions  asked.  The  presence  In  the  sa- 
loon of  the  bars  and  their  equipment.  Is  an 
improvement,  in  the  same  sense  tbat  the 
room  is  Improved  by  the  presence  of  the 
chairs,  tables,  and  carpets,  etc.,  which  are 
In  the  chattel  mortgage,  but  are  not  claimed 
under  the  covenant  Snch  things  are  im- 
provements to.  the  appearance  of  the  place, 
but  none  of  them  can  properly  be  deemed  to 
be  of  that  fixed  character  which  Is  necessary 
In  order  to  make  them  Improvements  of  the 
real  estate  or  its  appurtenances.  I  think 
it  must  be  held  tbat  the  essence  of  the  cove- 
nant is  that  the  Improvements  shall  be  of 
the  demised  premises.  Whether  they  were 
or  were  not  Improvements,  In  the  s^se  that 
they  were  bettering!  of  the  realty,  must  de- 
pend upon  their  essential  nature,  and  the 
action  and  Intention  'of  the  leasee  In  relat- 
ing them  to  the  demised  premises,  and  the 
opinions  of  the  witnesses  as  to  the  result 
are  of  little  weight  In  the  matter.  The  lat- 
est exposition  of  the  lav  by  the  court  of  er- 
rors upon  the  kindred  subject  of  the  lien  of 
a  real-estate  mortgage  upon  artldes  having 
some  of  'tbe  characteristics  of  chattels  is  to 
be  found  in  the  case  of  Feder  v.  Van  Winkle, 
63  N.  J.  Eq.  372,  88  Atl.  809.  The  three  rules 
of  guidance  to  detwmlne  what  in  such  a 
case,  the  lien  of  a  real-estate  mortgage  cov- 
ered, are  there  restated  thus:  First  that  the 
articles  must  be  actually  annexed  to  the  real- 
ty; second,  they  must  be  applied  to  tbe  pur- 
pose for  which  that  part  of  the  realty  to 
which  they  were  annexed  was  appropriated; 
third,  they  must  be  annexed  with  the  inten- 
tion to  make  them  a  permanent  accession  to 
the  freehold.  I  think  the  first  and  third  of 
these  rules  are  aids.  In  this  case.  In  seeking 
to  ascertain  tbe  operation  of  the  covenant 
In  the  lease  npon  the  disputed  articles.  To 
constitute  an  Improvement  made  nptm  the 
premises,  under  the  terms  of  this  lease.  It 
must  have  been  actually  annexed  to  the 
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realty,  and  Ictended  to  be  a  permanent  ac- 
cession to  the  freehold.  The  second  rule  Is 
not,  in  my  view,  applicable  to  the  case  un- 
der consideration,  because,  it  there  was  any 
actual  annexation  to  the  premises,  which 
was  Intended  to  become  part  of  the  realty, 
it  must,  under  the  agreement,  be  left, 
whether  It  was  applied  to  the  uses  of  the 
realty  to  which  It  was  attached,  or  not  Ac- 
cepting this  construction  of  the  terms  of  the 
lease,  the  questions  to  be  determined  are: 
First,  were  the  articles  In  question  actually 
annexed  to  the  realty?  Second,  was  that  an- 
nexation Intended  to  be  a  permanent  acces- 
sion to  the  freehold? 

First,  as  to  the  annexation  to  the  freehold. 
There  must  have  been  some  sort  of  actual  an- 
nexation. The  manner  of  attachment  may  of 
Itself  be  of  so  permanent  a  nature  as  to  be  al- 
most concluslTb  evidence  of  a  purpose  perma- 
nently to  Incorporate  the  diattel  with  the 
realty,  or  It  may  be  of  such  an  adjustable  char- 
acter aa  to  rebut  that  conclusion,  and  support 
other  evidence  of  the  Intention  of  the  party  not 
to  Incorporate  the  chattel  with  the  realty.  In 
this  case  the  bars  and  their  equipment,  the 
partitions,  doors,  and  mirrors,  and  the  beer 
pomp  and  Its  attendant  pipes,  were  each  and 
all  perfect  and  complete  In  themselves,  for  the 
uses  to  which  they  were  adapted,  before  they 
were  brought  upon  the  demlseid  premises.  The 
length  of  one  partition,  at  the  bacli  end  of  the 
bars,  and  the  length  of  the  beer  pipes,  seem 
to  be  the  only  things  which  required  adjust- 
ment to  fit  them  Into  the  demised  preralses. 
-  They  were  all  stock  articles,  capable  of  being 
pat  Into  any  saloon  large  enough  to  hold  them. 
None  were  brought  upon  the  premises  as  ma- 
terial to  be  used  for  the  construction  of  an  Im- 
provement of  the  demised  premises.  When 
they  came  thus  complete  and  ready  for  use. 
It  was  found  that  the  front  bar,  which,  in 
Its  use,  was  llliely  to  be  jostled  by  men  lean- 
ing on  It,  and  the  back  bar,  which  ran  up  to 
BO  considerable  a  height  that  It  might  readily 
topple  over,  needed  to  be  stayed  In  their  places, 
tt  was  also  found  that  the  pipes  to  and  from 
the  beer  pump,  and  to  supply  water  and  carry 
off  waste  water,  required  holes  to  be  cut  in 
the  floor,  corresponding  to  the  position  In 
whlA  they  were  placed.  For  the  purpose  <rf 
preventing  the  front  bar  from  being  shaken 
or  pushed  out  of  its  place.  It  was  made  firm  by 
the  use  of  several  angle  irons,  one  member  of 
which  was  screwed  to  the  bar,  and  the  other 
to  the  floor.  The  back  bar  was  also  prevented 
from  falling  over  by  screwing  It  to  stay  Irons 
which  were  driven  Into  the  wall.  Pipe  boles, 
which  were  from  seven-eighths  of  an  Inch  to 
an  Inch  and  a  half  in  diameter,  were  cut  into 
the  floor,  to  let  the  pipes  through.  All  these 
pipes  were  attached  to  the  bars,  and,  except  the 
waste-water  pliie,  were  coupled  by  adjustable 
joints.  When  the  bars  had  been  put  up,  they 
were  held  in  their  places  by  the  screws  In  the 
angle  irons  and  stay  irons.  If  the  screws  were 
drawn,  the  angle  Irons  would  have  no  attacb- 
mcot  to  anything,  and  the  stay  Irons  wou^ 


remain  sticking  In  the  wall.  If  the  beer  pipes 
were  um  oupled,  the  pump  and  pipes  would  be 
removable,  leaving  only  the  small  pipe  holes 
as  an  evidence  that  the  pipes  had  ever  been 
there.  When  thus  disconnected,  the  bars  and 
their  equipment  and  the  beer  pump  and  Its  ac- 
companying pipes  would  be  in  substantially 
the  same  condition  that  they  were  when 
brought  upon  the  premises,  and  capable  of  be- 
ing placed  In  any  other  saloon  large  enough  to 
hold  them.  This  last  characteristic  is  not  con- 
clusive as  to  the  quality  of  the  article  in  quee- 
tlon,  but  was  held  in  the  case  of  Feder  v.  Van 
W^inkle  to  be  a  circumstance  worthy  of  consid- 
eration. The  demised  premises  would  also 
have  indicated  no  change  from  that  shown  be- 
fore the  disputed  articles  were  placed  there, 
save  the  several  small  pipe  holes  in  the  floor, 
and  the  presence  of  the  stay  Irons  sticking  in 
the  wall.  The  stopping  of  these  small  holes 
and  the  tapping  and  drawing  of  these  stay 
Irons  would  absolutely  restore  the  premises  to 
their  original  condition,  so  far  as  any  fasten- 
ings of  the  disputed  articles  changed  them; 
and  these  restorations  are.  In  my  view,  mat- 
ters of  so  trifling  a  character  that  the  neces- 
sity to  make  them  cannot  be  appealed  to  as 
evidence  of  a  piupose  permanently  to  annex 
these  articles  to  the  premises.  There  was 
proof  that.  In  making  a  trapdoor  way  Into  the 
cellar,  several  joists  had  been  cut,  but  the 
cellar  way  has  no  relation  to  the  disputed  arti- 
cles. The  complainant's  contention  is  that  the 
character  of  the  annexation  of  the  articles  in 
dispute  is  of  Itself  sufficient  to  show  their 
actual  incorporation  Into  the  realty,  as  efCectu- 
ally  as  the  additional  pool  room  built  by  the 
lessee,  or  the  painting  or  papering  of  the  walls 
done  by  blm,  have  become  part  of  the  danised 
premises.  The  Impression  I  have  received 
from  the  proofs  is  that  the  actual  fastening  of 
these  artides  has  been  shown  to  have  been 
made  solely  because,  without  support,  the  front 
bar  might  be  jostled  out  of  place,  and  the  back 
bar  toppled  over.  If  such  an  annexation  should 
be  held  to  be  sufficient  to  convert  them  from 
chattels  Into  realty,  their  proper  claaslflcation 
would  seem  to  depend  upon  the  to^adth  of  the 
base,  or  the  height  of  the  structiu^.  If  the 
base  ot  the  article  were  so  broad  that  It  did 
not  need  screwing  to  the  floor,  or  the  height 
were  so  low  that  It  did  not  require  to  be 
stayed  by  the  wall.  It  would  never  be  so  fas- 
tened, and  would  remain  a  chattel;  but  if  It 
had  a  narrow  base,  or  were  high  enough  to 
overset  easily,  then  It  most  be  fastened,  and 
would  become  realty.  Whether  It  should  be 
personalty  or  realty  would  thus  depend,  not  up- 
on the  Intention  of  the  party  that  It  should  be- 
come realty,  and  his  acts  in  accordance  there- 
with, but  upon  the  casual  necessities  attendant 
upon  keeping  a  structure,  complete  in  itself. 
In  place.  I  think  this  case  is  fairly  within 
tlie  prlndplra  exponnded  the  ohuilmous 
vote  of  the  conrt  of  errors  la  Blancke  t.  Bog- 
ers.  26  N.  J.  Eq.  668.  where  the  dlapate  «u 
between  a  real^tate  and  a  chattel  mortgagee. 
This  decision  was  approved  by  the  same  court 
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In  Feder  t.  Van  Winkle.  53  N.  J.  Eq.  372,  33 
Atl.  3t)9.  An  annexation  simply  Incidental  to 
tbe  staying  of  the  articleB,  and  not  construct- 
Ive  or  Incoiporative  of  those  articles  Into  the 
realty,  was  held  ineffectlTe  to  bring  tiiem  un- 
der the  Uen  of  tbe  real-estate  mortgage.  I 
tblnk  th^  method  of  annexation  of  these  com- 
pleted stock  articles  was  of  such  a  temporary 
and  adjTistatde  character,  under  tbe  circum- 
stances iHoveD^  that  It  was  not  effective  as  an 
inddrat  to  make  ^m  part  of  tbe  reel^. 

Upon  the  second  question,  of  the  Intention 
of  tbe  lessee  to  make  the  chattels  a  mrt  of 
the,  realty,  the  conduct  of  the  parties  Inters 
ested  at  tbe  time  they  acted  seems  to  be 
wholly  lnecondlaUe  with  any  Intent  to  im- 
txove  tbe  real  estate^  It  might  be  that  tbe 
acts  of  annexation  and  conTersIon  were  of 
such  a  clear  and  definite  dbaracter  that  no 
room  would  be  left  to  consider  evidence  of  In- 
tention not  to  convot  Tba  complainant  con- 
tends tiiat  the  ta.ct  ot  annexation  In  this  case 
was  of  this  character.  I  tblnk  the  case  shows 
no  such  physical  attachment  as  of  Itself  works 
a  conversion,  and  that  erldence  of  tbe  exlst- 
eaeti  of  a  purpose  not  to  attadi  tbe  articles 
la  dispute,  as  ImtnoTeioentB  of  tbe  demised 
premises.  Is  forceful  in  support  of  tbe  claim 
of  tbe  brewing  company,  that  tb^  never  were 
so  attached  as  to  be  improvements.  If  there 
was  always  a  clear  pnipose  that  the  articles 
should  ronaln  diattels,  and  th^  were  always 
dealt  with  as  chatty  then  they  never  be- 
came ImproT^nents  of  the  realty.  Tbe  cases 
on  fixtures,  and  otiiers  Involving  tbe  question 
of  sufficient  conversion  ot  chattels  Into  realty, 
all  bold  -that  the  &cts  and  dreumstances  of 
tbe  particular  case  which  may  be  indicative 
of  tbe  purpose  d!  tbe  lessee  or  mortg^r  or 
owner  most  be  considered.  Tbe  same  rule 
may  fairly  be  aptdied  In  ascertaining  whether 
tbe  articles  in  dispute  In  this  case  were  Im* 
provements  of  the  drailsed  premises.  In  the 
later  cases  much  more  weight  is  given  to  tbe 
point  of  tbe  Intention  to  make  the  chattel  a 
part  of  tbe  realty  than  to  tbe  actual  mode  of 
annexation.  In  Erdman  v.  Moore,  58  N.  J. 
Ulw,  461,  33  Atl.  958,  the  hite  Chief  Justice 
Beasley  held  that  the  articles  In  dispute  in 
that  case  could  not,  by  reason  of  their  phys- 
ical connection,  be  deemed  to  be  fixtures;  yet, 
when  It  appeared  aliunde  that  there  was  an 
Intention  to  make  them  fixtures,  this  element 
was  held  to  be  controlling.  In  the  case  of 
Feder  v.  Van  Winkle,  above  cited,  the  court 
of  «Tors  declared  that,  to  effect  a  conversion, 
the  Intention  must  exist  to  incorporate  the 
chatttis  with  the  real  estate  for  the  uses  to 
which  the  real  estate  Is  appropriated,  and 
there  must  be  the  presence  of  such  facts  as 
do  not  lead  to,  but  repel,  the  Inference  that  It 
Is  Intended  to  be  a  temporary  anuexation.  It 
will  be  thus  seen  that  the  element  of  intention 
Is  the  controlling  factor  In  determining  wheth- 
er additions  to  real  estate,  which  retain  appar- 
ent Indications  that  they  are  still  personalty, 
have  become  Incorporated  Into  the  realty. 
Bach  case  must  be  controlled  by  tbe  evidence 


of  annexation  and  Intoitidn  e^lblted  In  that 
particular  Instance.  The  difficulty  i^ses,  as 
the  court  in  the  last-cited  case  declared.  In 
applying  tbe  rule.  In  this  case  there  are  sev- 
eral undisputed  facts  which  I  think  show  con- 
clusively that  the  lessee  never  Intended  to  In- 
corporate any  of  the  artldes  claimed  by  the 
chattel  mortgagee  as  part  of ,  or  an  Improve- 
ment upon,  tbe  realty.  The  original  purchase 
of  these  articles  was  effected  by  means  of  the 
loan  made  to  the  lessee  tbe  brewing  com- 
pany upon  an  assurance  given  It  that  It  should 
have  the  chattel  mortgage  here  in  question. 
This  agreement  to  give  the  chattel  nuHTtgag^ 
and  Its  subsequent  performance,  show  that 
the  lessee  deemed  the  goods  mor^iaged  to  be. 
and  Intended  tiiem  to  continue  to  be,  personal 
property.  These  acts  were  done  by  the  les- 
see befcm,  and  at  the  time  when,  he  broi^t 
the  artldes  In  qnestimi  on  the  pronlses,  be- 
f  we  any  dlspnte  bad  arisen,  and  before  any 
default  In  tbe  payment  of  the  rent  might  have 
tempted  blm  to  deny  an  Intentloa  to  ann«c 
these  tblngs  to  tine  freehold.  So  tbe  mode  of 
annexation  ot  the  artides  was  adJustaUe,  and 
capaUe  of  easy  disconnection.  This  mode  of 
attadmidkt  required  the  pnrebase  of  q^edal 
irons  and  stays,  which,  had  there  been  a  pnx^ 
pose  permanently  to  annex,  would  not  have 
been  necessary,  and  would  ^bably  have  been 
avoided  on  the  ground  of  expense  and  addi- 
tional labor.  The  testimony  of  the  lessee 
mortgagor  supports  bis  previous  octton  In  sav- 
ing the  chattel  mortgag&  He  testifies  that 
the  artldes  mortgaged  never  were  intended  by 
him  to  be  alterations,  repairs,  or  improve- 
ments of  the  demised  premises;  that,  on  the 
contrary,  they  were  regarded  by  blm  as  fur^ 
niture.  and  intended  to  be  taken  away  when 
the  lessee  dedded  to  remove  them.  Mothii^ 
in  the  case  contradicted  these  proofs,  save 
only  tbe  Inference  sought  to  be  drawn  from 
the  mode  In  which  the  artides  In  question 
are  fixed  In  thehr  places.  Had  they  rested 
unstayed  by  their  fastenings,  there  would  be 
no  evidence  whatevw  of  an  Intention  to  make 
tiiem  part  of  tbe  realty.  When  aU  tbe  proofs 
todicate  a  positive  purpose  not  to  convert 
these  artides  into  realty,  and  this  one  Inci- 
dent Is  capable  of  an  explanation  not  Incon- 
sistent with  the  Intention  not  to  convert,  I 
tblnk  I  am  bound  to  hold  that  the  complain- 
ant has  failed  to  support  his  allegation  that 
under  the  operation  ot  tbe  covenant  recited 
the  articles  named  have  become  part  of  the 
demised  premises.  I  do  not  consider  that 
this  view  conflicts  with  the  principles  of  the 
decision  of  tbe  court  of  errors  in  Feder  v.  Van 
Winkle,  or  of  this  court  in  Lee  v.  Wood- 
Working  Co.  (June,  1897)  37  AO.  709.  Each 
of  those  cases  was  determined  by  the  special 
clrcumstonces  exhibited  In  the  particular  case. 
Vice  Chancellor  Pitney,  In  Lee  v.  Wood-Work- 
ing Co.,  was  of  tbe  opinion  that  tbe  case  of 
Blancke  v.  Rogers  had  be^  limited  by  the 
court  of  errors  In  the  case  of  Feder  v.  Van 
Winkle.  The  court  of  errors  did  not  over- 
rule or  to  terms  modify,  Blancke  v.  Bog^; 
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and  whatever  limitation  It  made  of  the  rules 
laid  down  In  Uiat  case  Is  to  be  ascertained  by 
an  examination  of  the  application  of  those 
rules  to  the  circumstances  of  the  later  case. 
In  the  Blancke  Case  the  facts  showed  that  the 
attachment  of  the  machine  In  question  was 
made  simply  to  steady  It  In  Its  place,  and  I 
understand  the  spirit  of  the  decision  to  t>e 
that  such  an  attodiment  Indicated  no  purpose 
to  make  the  machine  a  part  of  the  realty;  ajid 
this  view  was  not  disapproved  of  In  the  Feder 
Case.  In  the  latter  decision  the  articles  con- 
aisted  of  heavy  machines,  weighing  from  400 
to  8,000  pomids,  resting  on  and  fastened  to 
large  timbers  laid  In  the  earth,  some  of  them 
on  a  subfonndation  of  concrete,  and  others 
fastened  Iqr  bolts  and  rods  let  down'  from  the 
beams  uid  rafters  of  the  building.  The  court 
Bald,  "The  machinery  employed,  the  mode  of 
Ita  annexation,  and  the  manner  of  its  use  In 
connectton  with  the  realty,  as  an  entirely,  In- 
dkiated,  not  a  tranporary,  but  a  pennah^t,  ac- 
cession." The  machines  were  shown  by  the 
proofs  to  hare  become  by  th^r  attachment  a 
part  of  the  constmctlon  of  the  realty.  In  th* 
Lee  Case  the  facts  as  to  the  character  of  the 
machinery  and  Its  annexation  to  the  realty 
were  substantially  the  same  as  in  the  Feder 
Case,  and  the  vice  chancellor  accepted  the  lat- 
ter case  as  controlling  the  question.  In  my 
Tlew,  neither  the  'Feder  Case  nor  the  Lee  Case 
differ  from  the  essential  prlndKde  declared  In 
the  Blandce  Case;  Where  the  annexation  Is 
ot  such  a  character  aa  to  indicate  a  purpose 
to  make  the  cAiattels  part  ot  the  realty,  as  in 
the  Feder  and  Lee  Oases,  tiiey  will  be  held  to 
have  become  realty.  Where  the  annexation 
does  not  Indicate  such  an  intent,  and  Is  prov- 
en to  have  been  made  for  a  different  purpose, 
as  In  the  Blancke  Case  and  that  now  undv 
consideration,  the  chattels  do  not  become  part 
of  the  realty.  In  Parker  t.  Wulstein,  48  N. 
J.  Bq.  94,  21  AtL  623,  a  lease  provided  "that 
all  Improvonents  ot  the  buUding  shall  belong 
to  the  landlord  at  the  expiration  of  the  term." 
Vice  CbancellOT  Bkd  defined  the  word  'im- 
provment"  to  comprehend  everything  that 
tends  to  add  to  the  value  or  convenience  of  a 
building  ^or  place  of  business.  The  question 
In  that  case  arose  between  landlord  and  euth 
tenant,  and  affected  the  right  to  remove 
shelves,  counters,  a  heater,  awnings,  etc.  In 
that  case  the  counters  and  shelves  were  sub- 
stantially nailed  to  the  walls,  and  became  part 
of  the.  construction  of  the  building,  and  were 
within  the  covenant,  because  they  had  clearly 
become  part  of  the  realty.  In  Blancke  v. 
Rogers,  ubl  supra,  the  attachments  of  the  ma- 
chines were  not  structural,  In  any  sense;  nor 
are  the  fastenings  of  the  bars  and  theh:  equip- 
ment, In  this  case,  of  that  character.  When 
such  connections  are  made  solely  as  a  means 
of  staying  the  chattels  In  their  places,  and 
not  as  Incorporatlve  of  them  Into  the  realty, 
they  are  not.  In  'my  view,  improvements  of 
the  demised  premises. 

I  have  heretofore  considered  the  status  aa 
tihattela  of  the  articles  is  dispute,  other  than 


the  two  chandeliers,  ihe  brass  gas  fixtures,  ana 
the  electric  light  globes.  These  mter  articles, 
I  think,  dlfCer  from  the  bars  and  their  equip- 
ment, in  their  relation  to  the  realty,  In  all  the 
respects  noted.  They  were  not  within  the  ar- 
ticles which  were  obtained  to  be  sold  to  the 
mortgagors,  upon  the  agreement  to  give  the 
chattel  mortgage.  I  do  not  understa'nd  that 
they  were  unattached  when  Van  Cleef  exam- 
ined the  premises,  and  had  the  chattel  mort- 
gage executed.  Their  attachment  to  the  re- 
alty was  not  casual,  and  for  a  purpose 'con- 
sistent with  thdr  continued  use  as  chattela. 
They  were  as  solidly  and  permanently  (Con- 
nected with  the  gaa  pipes  (which  were  a  part 
of  the  realty)  as  the  nature  of  tbdr  use  would 
pemdt.  This  part  of  the  realty  (the  gaa 
pipes)  was  not  nsable  without  these  gaa  fix- 
tures, nor  could  the  gaa  fixtures  be  used  with- 
out the  gas  pliies.  lAey  became,  on  tbebr 
attadiment,  so  entirely  an  Improvranent  of 
the  realty  that  they  were  within  the  opera- 
tion of  the  covenant,  and  were,  when  the  chat- 
tel nuirtgage  was  given,  real  estate,  and  as 
to  them  the  chattel  mortage  was  Inoperative. 
X  will  advise  that  an  Injunctltm  be  allowed, 
to  restrain  only  the  sale  the  two  chande- 
liers, the  brass  gas  fixtures,  and  the  electric 
light  Hdboi.  ' 

(6S  N.  J.  B.  tas) 
FLEMMINO  V.  LAWLESS  et  at 
(Court  ot  Chancery  of  New  Jetaey,   Nov.  IS* 

1897.) 

Order  to  Pboddcb  Kbcbipts  —  NoxcouPLTAyoB. 

Defendant  pleaded  payments,  alleging,  "For 
which  be  has  Touchers  ready  to  t>e  produced  and 
proved,"  whereupon  complainant.  Ignorant  of  the 
existence  of  such  vouchers,  procured  an  order 
requiring  defendant  to  produce  "the  receipts, 
vouchers,  and  other  evidence  in  wriUug  of  the 
uiyment"  of  tiie  sums  as  set  forth  In  the  answer. 
Defendant  produced  a  consolidated  receipt,  pur- 
porting to  be  for  four  separate  payments,  cover- 
ed separate  receipts,  but  did  not  produce  a 
certain  separate  receipt  that  he  then  bad.  Beid, 
that  he  could  not  afterwards  use  the  separate  re- 
ceipt as  evidence,  in  view  of  the  common-law 
practice  act  (section  157),  providing  that  a  paper 
aball  not  be  given  in  evidence  where  a  party  has 
refused  to  comply  with  the  order  to  produce  it 

BUI  by  Sara  L.  Flemmhig  against  Peter  Law- 
less and  others.  Defendants  move  to  open  a 
decree  of  foreclosure  and  sale.  Denied. 


W.  B.  Williams,  for  complainant 
Barrett  for  defendants. 


H.  M. 


PTTNEY,  v.  O.  This  is  a  motion  on  bdialf 
of  the  defendants  to  open  a  final  decree  In  this 
cause,  made  on  the  asth  day  of  January.  1887, 
fixing  the  amount  due  ($5,507)  upon  the  mort- 
gage set  out  In  the  bUl,  and  $1,553.85  for  taxes 
on  the  mortgaged  premises  paid  by  complain- 
ant, and  decreeing  a  sale  to  pay  the  same. 
From  that  decree  an  appeal  was  taken  to  the 
court  of  errors  and  appeals,  and  the  cause  was 
argued  at  the  last  June  term  thereof.  Before 
the  decision  thereof  by  that  court,  upon  ap- 
plication of  the  defendants  the  court  sent  the 
record  back  to  thla  court  in  order  to  enable 
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tlila  court  to  deal  with  the  application  upon  Its 
merits  The  application,  made  by  petition,  fs 
based  upon  the  discovery  by  the  defendants 
of  a  piece  of  documentary  evidence,  to  wit,  a 
recdpt  for  a  payment  on  account  of  the  taxes 
indoded  In  the  decree,  allied  to  have  been 
made  to  the  complainant's  agent  by  the  de- 
fendants, and  which  receipt  was  not  In  the 
poBseBsJon  or  control  of  the  defendants  when 
the  cause  was  tried  in  thl^  court. 

The  opening  of  a  decree  fairly  obtained  after 
a  hearing,  In  which  both  parties  have  been 
fully  heard,  is  a  matter  resting  in  the  discre- 
tion of  the  court,  to  be  exercised  with  care  and 
caution,  and  In  such  manner  as  to  promote 
Justice.  Two  things  mntrt,  of  course,  be 
proven  by  the  defendants,  Id  order  to  entitle 
tbem  to  the  ear  of  the  court:  First,  that  the 
all^^ed  receipt  is  genuine;  and,  second,  ttiat 
It  was  not  within  their  possession  or  control  at 
the  time  of  the  hearing  in  this  court,  and  that 
such  want  of  possession  and  control  was  with- 
out fault  on  their  part. 

Counsel  for  the  complainant  makes  a  pre- 
liminary objection  to  the  granting  of  the  pe- 
tiUoQ.  based  in  part  upon  the  terms  of  the 
157tb  section  of  the  common-law  practice  act 
and  in  part  upon  the  misconduct  of  the  defend' 
ants,  and  contends  that  the  defendants  are 
absolutely  debarred,  by  the  terms  of  the  laat 
clause  of  said  act,  from  now  offering  said  re- 
odpt  in  evidence,  even- If  Its  gentUneness  were 
proven,  and  it  were  also  proven  to  the  satis- 
faction of  the  court  that  It  was  not  In  their 
ixMsessIon  or  control  at  the  time  of  the  hear- 
lug  before  this  court;  and,  as  an  additional 
and  BUKMrtlug  ground,  be  contends  that,  with- 
out the  aid  of  that  act,  the  defenduits  are 
not  entitled  to  the  ear  of  the  court,  because 
they  have  disobeyed  an  order  ot  the  court  with 
respect  to  the  very  receipt  In  question,  and  are 
in  cootempt  ther^or.  The  consideration  lyt 
this  qnestlon  renders  It  necessary  to  recur  to 
some  of  the  facts  and  circumstances  which 
preceded  the  hearing  In  this  cause. 

The  bill  alleges  that  the  owner  of  the  mort- 
gaged premises  failed  to  pay  the  taxes,  water 
rents,  and  othex  municipal  charges  levied  by 
the  city  of  Jers^  aty  upon  the  premises,  and 
permitted  them  to  fall  hi  arrear  to  a  large 
amount;  that  the  arrears  were  finally  adjust- 
ed by  a  commission  under  what  is  called  the 
"Martin  Act,"  and  that  the  complainant,  as 
mortgagee,  was  obliged  to  pay  several  large 
Kums  for  the  taxes  so  adjusted.  In  order  to 
save  the  premises  from  being  sold,  for  which 
she  claims  a  first  lien  upon  the  premises.  The 
amount  so  paid  was  alleged  In  the  bill  to  be 
$3,272.70,  in  three  separate  payments,  in  the 
months  of  April  and  May,  1890,  and  tbe  fur- 
ther sum  of  (l,&12.5e  on  the  13th  of  October, 
1891;  making  In  aU  $4,785,26.  The  defendant 
Lawless  set  up  in  his  answer  that  the  com- 
plainant had  received  the  sum  of  f 1,200  from 
one  Vorrath  In  payment  of  a  part  of  the  mort- 
gaged premises  conveyed  by  the  defendant 
and  released  by  the  complainant,  and  that  that 
sum  should  be  applied  eltbec  to  the  mortgage 
3SA.-C3 


or  arrears  of  taxes,  wltbout  Indicating  which. 
That  payment  of  $1,200  was  admitted  by  the 
complainant  at  the  hearing.  The  defendant 
Lawless  set  up  further  paymmts,  especially  on 
account  of  the  taxes,  as  follows:  "The  de> 
fendant  Peter  Lawless  admits  the  payment  of 
three  thousand  two  hundred  and  seventy-two 
dollars  and  seventy  cents  for  taxes,  water 
rents,  and  other  municipal  charges  by  Jersey 
City,  as  set  forth  in  said  bill,  as  having  been 
made  by  the  complainant  [Ignoring  the  alleged 
payment  of  (1,512.56,  October  13,  1891],  but 
aveiB  and  Insists  that  he  paid  and  reimbursed 
said  complainant  for  such  payment  made  by 
her,  and  paid,  in  excess  of  said  sum,  to  her  or 
her  attorney,  James  Flenunlng,  now  deceased, 
for  said  taxes,  water  rents,  and  municipal 
chaises,  the  sum  of  three  thousand  two  hun- 
dred and  twelve  dollars  and  thirty  cents,  for 
which  he  has  vouchers  ready  to  be  produced 
and  proved.  The  said  defendant  Peter  Law- 
leas  admits  that  there  Is  due  on  the  mortgage 
of  the  said  complainant  tbe  sum  of  nine  hun- 
dred and  forty-nine  dollars  and  fifty  cents, 
without  interest,  which  interest  Is  to  be  added, 
and  which  sum  be  Is  ready  to  pay  to  the  com- 
plainant in  satisfaction  of  her  said  mortgage." 
It  thus  appears  that  Lawless,  in  his  answer, 
alleged  payments  on  account  of  taxes,  etc.,  of 
¥3,272.70,  plus  $3,^30,  making  $6,485. 

On  the  23d  of  Novonber,  1895,  and  before 
the  cause  had  been  referred  for  trial,  the  com- 
plainant presented  her  petition  to  the  chancel- 
lor, setting  out  a  tirlef  r4sum6  of  tbe  proceed- 
ings, and  then  follows  this  allegation:  "That 
In  the  answer  of  Peter  Lawless,  Julia  Rathe, 
and  Catharine  O'NeUl,  tbe  said  defendants  al- 
lege that  they  paid  to  James  Flenuning  cer- 
tain sums  of  money  for  taxes,  and  on  the  mort< 
gage  In  question,  and  tbat  there  is  now  due 
on  said  mortgage  and  taxes  the  sum  of  nine 
hundred  and  forty-i^e  dollars  and  fifty  cents, 
with  Interest,  and  that  they  have  certain  re- 
ceipts, vouchers,  and  other  evidences  in  writ- 
ing of  the  payment  of  the  said  sums;  that  she 
Is  ignorant  of  any  such  receipts  for  the 
amotmts  above  set  forth."  Tbe  petition  fur- 
ther allies  that  the  petitioner  had  requested 
the  defendants  to  permit  her  to  inspect  and 
examine  any  receipts  or  other  evidences  in 
writing  of  such  payments,  but  that  the  de- 
fendants had  refused.  It  prayed  that  an  or- 
der might  be  made  directing  the  defendants  "to 
produce  the  said  receipts,  vouchers,  or  other 
evidences  In  writing  of  the  payments"  of  the 
said  sums  of  money,  and  leave  the  same  for 
Inspection  and  examination  In  snch  a  manner 
as  the  court  m^t  think  fit  Upon  that  peti- 
tion an  order  was  made  on  the  2d  of  Decem- 
ber, 1885,  reciting  the  petition,  and  directing 
"that  said  defendants  do,  within  five  days 
from  the  date  of  service  upon  them  of  a  copy 
of  this  order,  which  need  not  be  certified,  pro- 
duce receipts,  vouchers,  or  other  evidences  in 
writing  for  all  the  payments  claimed  to  have 
been  made  In  their  answer,  on  the  mortgage 
In  question,  and  also  the  receipts,  vouchers, 
and  other  evidence  in  wriUng  of  the  paymoit 
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by  them,  or  any  of  them,  to  James  Flemmlng, 
of  three  thousand  two  hundred  and  seventy- 
two  dollars  and  seventy  cents,  and  the  sum 
of  three  thousand  two  hundred  and  twelve 
dollars  and  thirty- cents,  as  set  forth  la  said 
answer,  and  leave  th»n  with  Isaac  Romalne, 
Esquire,  one  of  the  masters  of  this  court,  for 
the  space  of  ten  days,  subject  to  the  exam- 
ination of  said  petitioner."  This  order  was 
served  upon  the  defendants'  solicitors  on  the 
7th  of  December,  18D5.  At  that  time  the  de- 
fendant  Lawless  alleges,  and  now  admits,  that 
he  bad  in  his  possession,  or  In  that  of  his 
counsel  (a  Mr.  OSullivan  of  New  York),  four 
separate  receipts  (one  of  which  is  the  one  late- 
ly discovered,  and  is  the  foundation  of  the  pe- 
tition), purporting  to  be  signed  1^  James  Flem- 
mlng, the  deceased  husband  of  the  complain- 
ant, for  four  several  payments  on  account  <^ 
moneys  paid  by  the  complainant  for  arrears 
of  taxes  on  the  mortgaged  premises,  which  re- 
ceipts were  fentnvn  and  called  at  the  bearing 
of  the  cause  the  "separate  receipts";  and  also, 
in  addition  to  those  papers,  a  single  paper,  pur- 
porting to  be  signed  by  Mr.  Flemmlng,  which 
was  a  consolidated  receipt,  purporting  to  be 
for  tiie  four  separate  payments  covered  by  the 
separate  receipts,  stating  them  all  in  detail, 
with  their  dates,  which  consolidated  receipt 
was  known  at  the  hearing  as  the  "omnlbuB" 
or  "suqpect."  On  the  11th  of  Decanber,  1895, 
the  defendants,  by  Qielr  solicitors,  in  obedience 
to  the  order  of  December  2^  deposited  with 
Master  Bomalne  this  consolidated  receipt  or 
sniQwct,  but  wlQibeld  fnnn  such  deposit  the 
four  separate  receipts.  At  that  time,  how- 
ever, the  sollcitorB  of  the  defendants  were 
avare  of  the  alleged  existence  of  tlie  four  sep- 
arate receipts.  In  the  latter  part  of  December 
the  complainant  presented  another  petition  to 
the  (^ncellor.  In  which  die  set  forth  that  In 
pursuance  of  tbe  order  of  Decemb^  2d  the  de- 
fendants had  deposited  with  Master  Bomalne 
tlie  consolidated  receipt,  and  that  the  petition- 
er's solicitors  had  examined  It,  and  were  not 
satls^  with  the  authenticity  of  the  signa- 
ture, and  desdred  to  have  the  same  photo- 
graphed, and  examined  Iff  an  ezp^  in  pen- 
manship. The  petition  set  out  that  the  peti- 
tioner had  requested  the  detendants'  solicitors 
to  consent  to  have  the  same  photographed, 
and  that  they  had  not  granted  the  request, 
and  prayed  that  the  petitioner  be  permitted 
to  have  the  document  photographed,  and  that 
the  paper  itself  be  Impounded  and  left  In  the 
possession  of  the  master.  On  the  filing  of  that 
petition  an  order  was  made  on  the  23d  of  De- 
cember on  the  defendants  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  grant- 
ed. TbSa  petition  and  order  to  show  cause 
were  served  upon  the  defendants*  scflidtors, 
and  on  the  return  day,  to  wit,  the  30th  of  De- 
cember, 1895,  the  chancellor  made  an  order 
(whldi  was  served  on  defendants*  solldtmn  on 
the  next  day)  l^t  the  receipt  be  impounded 
in  the  hands  of  the  master  till  the  further  or- 
der of  the  court,  and  complainant  be  per- 
mltted  to  cause  the  same  to  be  photographed. 


Shortly  after  tills,  and  early  In  January,  189^ 
Mr.  O'Sullivan  brought  the  four  separate  re- 
ceipts to  the  office  of  the  solicitors  of  defend- 
ants, and  had  a  consultation  with  them  as  to 
whether  those,  as  well  as  the  consolidated  re- 
ceipt, should  not  be  delivered  to  the  master. 
The  solicitors  of  the  defendants  advised  and 
urged  the  lodging  of  the  separate  receipts  in 
the  hands  of  the  master,  and  Mr.  O'Snllivan 
opposed  it.  They  went  tc^ther  to  the  mas- 
ter's office,  with  the  receipts  in  their  hands; 
and,  after  talUng  together,  Mr.  0*Sullivan  de- 
clined to  leave  the  receipts  with  the  master, 
saying  he  would  hold  them  to  be  used  as  a  re- 
serve to  surprise  the  complainant,  and  took 
them  with  him  to  New  York.  He  swears  that 
he  subsequently  changed  his  mind,  and  start- 
ed with  the  receipts  to  Jersey  Cily,  for  the 
purpose  of  lodging  them  with  tlw  master,  and 
lost  than  xuader  the  drcumstanoes  stated  In 
the  oidnlon  heretofore  filed  In  this  cause.  8ft 
AtL  500.  At  the  hearing  the  defendants  called 
upon  the  complainant  to  ivodnce  all  papers, 
writing  and  bocAa  of  account,  diecks,  cheek 
stubs,  etc.,  Ui  her  possession,  belonging  to 
James  Flemndng,  the  deceased  husband  of  the 
complainant,  which  might  bear  upon  the  ques- 
tions Involved,  and  In  pursuance  thereof  the 
complainant  did  produce  all  such  papen;  and 
from  them  It  abundantly  appeared  tliat  two  at 
the  laments  dalmed  lo  the  four  separate  re- 
ceipts, and  mentioned  in  the  cons<didated  re- 
ceipt, viz.  the  first  and  fourth  payments,  wore 
actually  made  to  Flemmlng.  The  rwetpt 
Mr.  Flanmli^  of  these  two  payments  was 
shown  by  entrtes  of  the  amounts  on  the  ob- 
verse Bide  of  the  stubs  in  bis  check  books,  and 
by  entries  In  his  bank  (mss  book;  also,  by 
copies  of  the  CMrresponding  rec^pts,  to  wit, 
the  first  and  fourth  receipts,  found  among  bis 
papers;  and  such  payments  were  promptly  ad- 
mitted by  the  complainant  This  confined  the 
dispute  at  the  hearing  to  two  payments  claim- 
ed by  the  defendants,  to  vrit,  one  of  May  6. 
ISeOk  for  $1,685,  and  the  other  of  S^tember 
16,  1B91,  for  f2,600.  The  proof  of  these  pay- 
ments rested  upon  the  "suspect  receipt,"  and 
the  dbect  evidence  of  payment  in  the  testi- 
mony of  Peter  Lawless.  The  opinion  of  tbB 
conrt  upon  this  evidence  was  that  the  bos- 
pect  was,  In  effect,  a  forged  receipt;  and  tfaat 
the  evlden<%  of  Bfr.  Lawless  was  not  reliable. 
3S  AtL  S02. 

The  petition  of  the  detendsnts  nowundw  con- 
sideration states  that  In  the  month  of  Septem- 
ber last,  after  tiie  argument  of  tiie  appeal,  cme 
of  the  two  receipte  which  cover  the  disputed 
payinents,  to  wit,  that  of  September  15,  1881. 
for  $2,600,  was  received  by  the  solldtora  of  the 
defendante  1^  mall.  Inclosed  In  an  envelope 
with  an  anoi^mouB  letter;  and  the  application 
Is  to  open  the  decree,  and  be  permitted  to  prove 
this  receipt,  which,  as  we  have  seen,  is  one  ot 
the  four  receipts  whlcta  were  in  defendants* 
possesion  at  the  time  the  suspect  was  kidged 
with  the  master.  The  ground  now  taken  by 
the  complainant  Is  the  same  as  that  urged  In 
the  court  below  against  the  receipt  of  secon* 
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dary  evidence  of  tbe  contents  of  Ibese  receipts, 
and  Is  twofold,  viz.  that  tbe  defendants,  hav- 
ing been  ordered  by  the  chancellor  to  deliver 
the  receipt  In  question  to  Mr.  Bomalne,  when 
!c  was  in  their  possession,  and  having  refused 
to  do  so,  are  In  contempt  of  the  court  In  that 
respect,  and  cannot  now  be  heard  to  ask  to 
be  relieved  from  the  decree  of  January  25, 
1897,  In  order  to  be  permitted  to  put  the  pa- 
per In  evidence,  and,  further,  are  now  debarred 
by  the  act  of  the  legislature  before  referred  to 
from  offering  the  same  in  evidence.  The  lan- 
guage of  the  act  is:  "The  court  may  order  ei- 
ther party  to  give  to  the  other,  within  a  speci- 
fied time,  and  under  such  terms  as  may  be 
Imposed,  an  inspection  and  copy,  or  permission 
to  take  a  copy,  of  any  booka,  papers,  or  docu- 
ments In  his  possession  or  under  his  control, 
containing  evidence  relating  to  the  merits  of 
the  action  or  proceeding,  or  of  the  defense 
thereto,  and  if  compliance  with  the  order  be 
refused,  such  books,  papers,  or  documents  sliall 
not  be  given  in  evidence  in  such  action  or  pro- 
ceeding, and  the  court  may  punish  the  party  so 
refusing  as  for  a  contempt  of  the  court."  No 
question  is  or  can  be  raised  but  that  the  act  in 
question  applies  to  the  court  of  chancery.  The 
language  of  that  and  the  following  section 
clearly  shows  that  it  does  apply  to  the  court 
of  chancery.  The  power  of  tbe  court  to  make 
the  order  of  December  2,  1896,  and  the  pro- 
priety of  making  It  In  this  case,  and  that  It 
was  made  in  due  course  of  practice,  was  not, 
and  Indeed  cannot  be,  questioned.  Such  power 
was  a  part  of  tbe  original  jurisdiction  of  the 
court  2  DanieU,  Ch.  Prac  p.  1817;  Hare, 
Disc.  p.  239  et  seq.,  §S  7,  8;  2  Madd.  Ch.  Prac. 
pp.  391,  392;  Gres.  Eq.  Ev.  p.  26  et  seq.,  where 
it  Is  shown  that  wherever  a  defendant  in  his 
answer,  makes  profert  of  documents.  It  is  a 
matter  of  course  for  the  complainant  to  have 
an  order  on  the  defendant  to  produce  the  same 
for  Inspection  by  complainant,  and,  if  def^d- 
ant  shall  fan  so  to  do,  he  will  be  in  contempt  of 
the  court,  and  debarred  from  making  any  fur- 
ther motion  In  tbe  cause.  The  doctrine  was 
applied  In  Apttaorpe  v.  Comstock,  1  Hopk.  Ch. 
143,  where  the  bill  prayed  an  injunction  against 
an  action  of  ejectment  based  upon  a  deed  which 
complainant  alleged  to  be  forged  or  fraudn- 
tent,  or  otherwise  Invalid;  and  a  motion  was 
made  that  the  deed  might  be  d^Kislted  with  an 
officer  of  the  court,  for  the  Inspection  of  the 
complainant,  bis  witnesses,  etc.  An  elaborate 
examination  of  the  authorities  was  had,  and 
the  motion  to  deposit  tbe  deed  for  inspection 
was  granted^  and  a  motion  to  dissolve  the  in- 
junction restraining  the  action  at  law  was  re- 
fused, and  both  orders  were  affirmed  on  ajj- 
peal.  Comstock  v.  Apthorpe,  S  Cow.  386.  And 
In  this  court  Vice  Chancellor  Van  Fleet,  in 
Brown  t.  Farley,  38  N.  J.  Bq.  186,— a  suit  for 
partition,— ordered  the  prodnctioD  by  the  de- 
fendant, for  inspection  by  the  complainant,  of 
a  deed  under  which  the  defendant  claimed  title 
to  the  whole  of  the  premises,  and,  on  failure  to 
cb^  the  order,  debarred  defendant,  by  an  or- 
4er,  from  offering  the  Kune  In  evidence  on  the 


trial  of  a  feigned  issue  to  determine  the  title 
The  power  was  also  declared  to  be  Inherent  In 
a  court  of  law  by  the  supreme  court  in  Hilyarc*. 
V,  Harrison  Tp.,  37  N.  J.  Law,  170,  at  page 
173.  It  will  thus  be  seen  that  the  statute  In 
question  Is  a  mere  declaration  of  a  power 
which  already  existed  in  the  court,  and,  in  ad- 
dition, provided  a  peremptory  penalty  for  dis- 
obedience, which  the  court  ndght  or  might  not 
have  enforced  la  a  particular  case  without  the 
mandate  of  the  statute,  viz.  debarring  a  party 
who  had  disobeyed  the  order  from  offering  tbe 
evidence  which  be  had  refused  to  produce  at 
the  time  and  place  designated  by  the  court 
It  Is  to  be  here  observed  that  tbe  defendant, 
by  his  answer,  makes  profert  of  the  vouchers 
in  question,  using  this  language:  "For  which 
he  bas  vouchers,  ready  to  be  produced  and 
proved."  I  understand  the  rule  to  be  that  a 
party  who  makes  such  profert  must  produce 
the  documents  at  such  time  and  place  as  the 
court  shall  direct  He  cannot  choose  his  own 
time  and  place. 

Upon  this  state  of  the  law  and  the  facts, 
the  single  qaeettoh  Is  whether  or  not  the  wder 
to  produce  herein  Included  tbe  voucher  here  In 
question.  It  Is  to  be  observed  that  the  ccan- 
plalnant  was,  prima  facie,  without  knowledge 
of  these  papers.  They  do  not  purport  to  be 
signed  her,  but  by  her  agent,  who  was 
dead.  There  is  no  proof,  or  reason  to  suppose, 
that  she  ever  saw  the  voucher  here  In  question, 
or  any  copy  of  It,  or  had  any  reason  to  believe 
that  it  was  In  existence.  No  description  of  the 
vouchers  was  given  In  the  answer;  so  that  she 
was  entirely  In  tbe  dark  as  to  their  description. 
She  was  not  only  nnable  to  describe  them,  but 
there  was  no  occasion  for  her  to  attempt  to  de- 
scribe them.  In  her  petition.  It  is  to  be  ob- 
served that  the  petition  of  complainant  set  out 
the  allegation  of  the  answer  that  the  defend- 
ants have  In  their  possession  "certain  receipts, 
vouchers,  and  other  evidences  in  writing  of  the 
payment  of  the  said  sums,"  and  that  the  peti- 
tioner is  ignorant  of  them.  And  ft  further  ap- 
pears that  it  was  proven  on  the  trial  that  tbe 
petitioner's  solicitor  had  applied  to  the  solicitors 
-of  the  defendants  f<^  the  inspection  of  tlMse 
papers  before  this  petition  was  presented,-  and 
had  been  refused  such  inq>ection.  The  prayer 
of  the  petition  1b,  "to  produce  the  said  receipts, 
vouchers,  or  other  evidences  in  writing  of  the 
payments  of  the  sum  of  $3,272.70  and  the  sum 
of  (3,212.30,"  as  set  np  in  the  answer.  The 
order  Is,  first  generally,  to  "produce  receipts, 
vouchers,  or  other  evidences  In  writing  for  all 
the  payments  claimed  to  have  been  made  in 
their  answer  on  the  mortgage,"  and  "also  the 
receipts,  vouchers,  and  other  evidences  in  writ- 
ing of  the  payment  by  tliem,  or  any  of  them, 
to  James  Flemmlng,  of  the  sum  of  (3,272.70 
and  the  smn  of  f3,212.30,  as  set  forth  in  said 
answer."  It  was.  In  effect,  this:  "You  say  In 
your  answer  that  you  have  voudiers  to  prove 
the  [ayment  of  two  certain  sums  of  money  to 
James  Flemmlng.  Now  you  are  ordered  to 
produce  those  vouchers."  There  can  be  no 
doub^  th^  that  the  ordw  was  to  lorodace  tbe 
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wej  Tondien  wUch  the  defendant,  In  his  an- 
Bwer,  said  be  had  In  his  posseesion,  ready  to 
be  produced  and  proved.  And  the  effect  of  lt» 
In  my  Judgment,  was  plainly  the  same  as  If 
the  order  bad  read,  "all  the  receipta,  vouchers, 
and  other  evidences  In  writing."  I  am  unable 
to  adopt  the  Ingenious  argument  ot  the  teamed 
counsel  of  the  defendants,  that  the  order  was 
only  to  produce  receipts  and  vouchers  general- 
ly, and  not  all  the  receipts  and  vouchers.  For 
reasons  }nst  stated.  I  hold  the  contrary.  There 
can  be  no  doubt  that  the  receipt  now  proposed 
to  be  offered  and  proven  was  one  of  those 
covered  by  the  order.  Th&t  being  so.  It  fol- 
lows that  there  was  a  distinct  and  direct  re- 
fusal to  obey  the  order  of  the  court  of  De- 
cember 2d.  Moreover,  it  was  a  refusal  which 
It  was  Imposslbte  for  the  petitioner  to  deal  with 
at  the  time  by  punitive  proceedings.  As  I 
have  observed,  she  had  no  knowledge  of  the 
existence  of  the  other  Individual  receipts.  She 
did  not  know  bow  many  receipts  the  defendants 
had.  It  was,  Indeed,  testified  by  the  defend- 
ants that  they  were  shown  to  Mr.  Romslne  on 
the  occasion  when  the  dlscnsrion  occurred  in  bis 
presence  as  to  the  propriety  of  lodging  them 
with  bim.  But  Mr.  Romalne  swears  that  he 
did  not  see  them.  He  certainly  was  furnished 
with  no  descriptioQ  or  copy  of  them,  and  the 
interview  was  in  the  absence  of  the  complain- 
ant's solicitor,  and  without  notice  to  tiim,  and  it 
does  not  ai^>ear  that  Mr.  Bomalne  Informed 
complainant's  solicitor  of  the  occurrence.  This 
leaves  the  complainant  entirely  blameless  fw 
not  pEWeedlng  and  obtaining,  as  was  done  In 
Farley's  Case,  an  adjudication  ot  contempt  for 
disobeying  the  order  of  the  court  She  was 
fully  Justified  In  proceeding  to  prepare  her 
case  to  meet  the  alleged  payments  upon  the 
basis  that  the  consolidated  or  suspected  receipt 
was  the  only  voucher  the  defendants  bad  for 
these  alleged  payments.  She  did  proceed  in 
that  respect  at  great  expense,  and  succeeded. 
It  seems  to  me,  for  these  reasons,  that  the  case 
Is  brougbt  directly  within,  not  only  the  let^, 
but  the  equity  and  spirit,  of  the  statute,  and 
that  tlie  decree  should  not  be  opened,  and  de- 
fradants  permitted  to  produce  and  offer  proof- 
In  support  of  the  genuineness  of  the  receipt, 
and  that  In  the  absence  of  the  statutory  prohi- 
bition the  court  ought.  In  the  exercise  of  a  sound 
discretion,  to  refuse  to  open  tlie  decree.  In  the 
Farley  Case  tbe  defendant  was  prohibited  by 
the  order  of  this  court  frcnn  offering  the  deed 
In  evidence  before  the  trial  Judge  and  Jury  on 
the  trial  of  the  feigned  Issue,  and  was  therefore 
defeated.  He  was  afterwards  Indicted  for  for* 
gery  and  acquitted,  and  then  applied  to  thf. 
court  for  an  order  vacating  the  order  adjudg- 
ing binr  guilty  of  contempt  of  court,  and  dis- 
solving the  Injunction  against  the  producticn 
of  the  deed ;  also,  directing  the  setting  aside  of 
the  verdict  on  the  feigned  issue,  and  directing  a 
new  trial  of  the  Issue;  and  his  application  was 
denied,  ^ply  on  the  ground  of  his  disobedi- 
ence of  the  order  of  production.  The  only  dif- 
ference between  Farley's  Case  and  this  Is  that 
In  Faiiey's  Oase  tbere  was  a  direct  adjudication 


of  contempt,  and  a  direct  order  that  he  should 
be  debarred  Cran  offering  the  deed  in  evidence 
on  tbe  trial  ot  the  issue.  This  last  order  was 
neces8ai7>  because  tbe  tilal  of  the  cause  was 
before  a  Judge  of  a  different  court  But  I  ap- 
prehend that  if  the  hearing  of  the  cause  on  tbe 
merits  bad  been  in  this  court,  before  the  same 
Judge  who  made  the  iwder  to  produce  and  de- 
posit the  deed,  he  would  have  been  at  liberty 
to  exclude  evMence,  either  original  or  second- 
aiy,  of  tbe  deed,  without  any  adjudication  of 
contempt  For  these  reasons  I  shall  advise  that 
the  prayer  of  the  petition  of  the  defendants 
herein  be  denied,  and  tbe  petition  be  dismissed, 
wltbeosti. 


(«D  ccRUL  m 

8TATB  V.  THOMPSON  et  al. 

(Sni^eme  Court  of  Errors  ot  Connecticut.  Nov. 
30, 1897.) 

COSSPIRAOT—DSCLA RATIONS  OF  Co-COSSPIRATOM 

— Order  or  Fkoof — Discrbtion  or  Court. 

1.  Conspiracy  is  a  misdemeanor  at  common 
law.  and  as  such  is  punishable  under  Gen.  St.  { 
1642,  fixing  the  penalties  for  common-law  of- 
fenses. 

2.  The  essence  of  a  conspiracy  Is  the  unlaw- 
ful combination,  and  not  tbe  accomplishnient  of 
the  ultimate  purpose;  tbe  combination  becoming 
an  o&ense  because  of  the  unlawful  object  to  be 
effected,  or  the  unlawful  meaoa  to  be  employed. 

S.  When  the  existence  of  a  conspiracy  is  prima 
facie  established,  evidence  of  the  declaratioas 
and  acts  of  one  of  tbe  defendants  in  fortherance 
of  the  common  purpose,  made  in  the  absence  of 
the  others,  are  admissible  against  all. 

4.  It  is  tbe  province  of  the  court  to  determine 
whetiber  the  existence  ot  the  ctmspiracy  has  been 
BUfflcieotiy  established  to  admit  such  evidence. 

5.  Tbe  Older  In  which  the  proof  shall  be  re- 
ceived is  within  the  discretion  of  the  court 

Appeal  snpolor  conrt,  Lltcl^^  coun- 
ty; Samnd  O.  Prentice,  Judge. 

Franklin  D.  Thompson  and  Edward  C 
Thompson  were  convicted  of  conspiracy  to  de- 
fraud, and  appeal.  Afilrmed. 

The  Information  contained  two  counts  char- 
ging the  defendants  with  having,  in  July,  1896, 
at  Coiebrook,  In  said  county,  conspired 
tween  thems^es  to  cheat  and  defraud,  In  tbe 
first  count,  William  F.  Byrd  and  Catherine 
Byrd,  bis  wife,  of  Brooklyn,  N.  T.,  out  of  a 
certain  m<M>tgage  of  ^,000.  owned  by  said  Wil- 
liam Byrd  upon  land  In  New  York  state,  and 
out  of  land  in  Brooklyn,  N.  Y.,  of  the  value  of 
$2,000,  belonging  to  Catherine  Byrd;  and  In 
the  second  count  wltb  having  at  said  Cole- 
brook,  In  S^tember,  1896.  so  conspired  to 
cheat  and  defraud  tbe  said  Catherine  Byrd  ont 
of  certain  land  In  Brooklyn,  N.  Y.,  of  the  val- 
ue of  $2,000,  owned  by  said  Catherine  Byrd. 
The  Information  chained  that  such  conspiracy 
and  agreement  between  the  defendants  was 
to  so  cheat  and  defraud  tbe  said  p^sons,  bj 
tndudng  them  to  excliange  their  said  property 
in  the  first  count  for  certain  land  in  said  Cole- 
brook  l)elongtng  to  said  Edward  C.  Thompson 
and  cotain  peraonal  property  of  said  Frank- 
lin D.  Thompson,  and  In  tbe  second  count  foi 
land  in  snld  Coiebrook  belonging  to  said  Ed- 
ward C.  Thompson,  "by  the  following  falae. 
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Cmiidiilent,  and  trldced  r^Ksentations,  pre- 
tenees,  devices,  and  unlawful  means,"  fully  set 
fortb  In  each  count,  which  were  to  be  made  to 
■aid  Byrda,  and  to  said  William  F.  Byrd  as 
agent  of  said  Catherine  Byrd.  Said  alleged 
false  representationB,  pretenses,  etc.*  consisted 
chiefly  in  false  r^resentations  to  be  made  by 
said  F.  D.  Thompson  relatlTe  to  the  value  of 
the  property  of  the  defendants  to  be  given  In 
exchange  for  that  of  the  said  Byrds,  as  to  its 
character  and  the  pro&table  uses  to  which  it 
had  been  and  conld  be  put,  the  amouut  of  per- 
sonal property  to  be  included  in  the  exchange, 
the  Bums  which  the  defendants  had  been  of- 
fered for  said  iHx>perty,  and  in  showing  to  said 
Byrds  certain  false  photographs  of  said  prop- 
erty. The  second  count  alleged  the  accom- 
plishment of  the  design  of  the  conspiracy  set 
forth  in  that  count  The  flrst  count  contained 
no  such  averment.  The  defendants  pleaded 
severally  not  guilty.  The  jury  found  the  de- 
fendants not  guilty  upon  the  first  coimt.  and 
gnllty  upon  the  second  count,  as  charged  in 
the  Information.  The  punishment  by  fine  and 
Imprisonment  in  jail  was  not  greater  than  that 
imposed  by  section  1581  of  the  General  Stat- 
utes for  obtaining  property  by  false  pretenses. 
Upon  the  trial  said  William  F.  Byrd  testified 
to  interviews  and  conversations  with  said  F. 
D.  Thompson  tn  the  absence  of  B.  C.  Thomp- 
son, In  Connecticut  and  in  New  York;  to  con- 
versations at  an  Interview  In  Connecticut  In 
the  early  part  of  the  Degotlatlons  between 
himself  and  E,  C.  and  F.  D.  Thompson  togeth- 
er; to  a  conversation  with  E.  C.  and  F.  D. 
together  after  the  exchange  of  property  bad 
been  made;  and  to  the  false  representations 
made  and  the  means  employed  on  said  occa- 
slonsasallegedlnthe  Information  to  accomplish 
the  purpose  of  the  conspiracy;  and  to  admis- 
sions made  by  E.  C.  -In  the  presence  of  F.  D. 
Thompson,  and  In  bis  absence,  after  the  sale 
bad  been  completed,  as  to  his  (E.  C.  Thomp- 
son's) connection  with  F,  D.  Thompson  and 
with  said  transaction.  To  proof  of  the  repre- 
sentations so  made  by  F.  D.  Thompson,  in  the 
absence  of  E.  C.  Thompson,  counsel  for  the 
accused  objected,  upon  the  ground  that  the 
evidence  should  first  be  offered  of  the  exist- 
ence of  the  alleged  combination.  The  attor- 
ney for  the  state  having  stated  that  to  estab- 
lish the  alleged  conspiracy  he  should  rely 
mainly  upon  proof  of  the  separate  acta  of  the 
two  defendants,  the  court  admitted  said  evi- 
dence, with  the  provision  thait,  after  the  state 
should  present  Its  proof  of  the  conspiracy, 
counsel  for  the  accused  might  move  to  strike 
out  the  evidence  of  such  admissions,  and  that 
the  court  should  thereupon  rule  whether  the 
state  had  presented  such  prima  facie  proof  of 
the  conspiracy  as  would  render  the  declarations 
of  one  conspirator  In  furtherance  of  the  con- 
q>lracy,  made  In  the  absence  of  the  other,  ad- 
missible against  both.  Counsel  for  the  de- 
fendants excepted  to  said  ruling.  The  state 
having  thereafter  ofTered  evidence  of  iuter- 
Tlews  between  vild  Byrd  and  E.  C.  Thompson 
uid  F.  D.  Tbompaon  togetha>,  at  which, 


among  other  things,  the  following  statements 

were  made,  as  appears  by  the  record:  "Mr. 
Franklin  Thompson  said:  'Oh,  I  am  sorry  I 
made  this  trade.'  I  [Mr.  Byrd]  said:  'Mr. 
Thompson,  hold  on,  now;  I  am  willing  to 
trade  bac&.  I  want  my  property  back.  I  will 
give  you  $250  If  you  wilt  trade  back.'  Mr.  E. 
C.  Thompson  said:  *Mr.  Byrd.  he  can't  do  It; 
It  belongs  to  me.  He  Is  my  agent  Frank  is 
doing  business  for  me.  I  gave  Frank  the  mon- 
ey to  settle  with  you,  and  he  can't  do  any- 
thing with  it;  it  is  mine' ";  and  "the  state 
having,"  as  the  record  shows,  "offered  further 
testimony  tending  to  show  the  existence  of  the 
conspiracy  alleged  and  E.  C.  Thompson's  par^ 
tlclpation  In  It  including  deed  and  record  evi- 
dence showing  that  the  property  transferred 
and  conveyed  by  the  Byrds  In  the  transaction 
between  the  parties  was  all  transferred  and 
conveyed  to  said  E.  C.  Thompson;  that  all  the 
property  conveyed  to  the  Byrds  In  exchange 
therefor  stood  upon  the  land  records  In  the 
name  of  said  E.  C.  Thompson,  and  that  he  had 
a  beneficial  Interest  In  It  together  with  bis 
brother  Franklin  D.;  that  oo  SeptemlOer  27, 
1896,  said  E.  C.  Thompson  transferred  said 
Mt  Vernon  mortgage  assigned  to  bim  by  the 
Byrds  to  Henry  Gay,  of  Winchester,  and  that 
on  October  3, 1896,  he  conveyed  the  major  por- 
tion of  said  Brooklyn  property  deeded  to  him 
by  the  Byrds  to  one  John  T.  Connelly;  and  also 
tending  to  show  that  said  transaction  and  ex- 
change was  fraudulent,  and  that  as  the  result 
of  it  the  said  Byrds  parted  with  property  of 
considerable  value  In  exchange  for  property 
of  very  lltUe  value,— the  court  announced  that 
It  was  prepared  to  dispose  of  the  objections 
which  had  been  or  might  be  made  to  the  effect 
that  the  state  had  not  prima  facie  established 
the  existence  of  the  alleged  conspiracy,  and 
therefore  was  not  entitled  to  have  evidence  of 
the  acts  or  declarations  of  one  of  the  accused, 
claimed  to  have  been  done  and  made  in  the 
absence  of  the  other,  but  pending  and  In  the 
furtherance  of  the  conspiracy  admitted  against 
the  other,  and  ruled  that  such  prima  facie 
proof  had  been  made,  and  that  evidence  of 
such  acts  and  declarations  already  received  or 
to  be  proffered  would  be  admitted,  to  go  to  the 
Jury  against  both  the  accused."  Counsel  for  the 
defendants  excepted  to  said  ruling.  The  court 
excluded  from  the  said  last  ruling,  as  against 
r.  D.  Thompson,  the  statements  of  E.  C. 
Thompson  made  after  the  purpose  of  the  con- 
spiracy bad  been  accomplished,  such  admis- 
sions having  been  received  as  against  £.  C. 
Thompson  only,  and  the  Jury  having  been  so 
expressly  instructed.  To  the  ruling  of  the 
court  admitting  proof  of  such  declarations  of 
E.  C.  Thompson  against  himself  only,  counsel 
for  the  accused  excepted. 

William  0.  Case  and  Welllngtoa  B.  Smith, 
for  appellants.  Donald  T.  Warner,  State's 
Atty.,  and  James  Huntington,  tor  the  State. 

HALL,  J.  (after  stating  the  facts).  The 
Information  charges  the  accused  witn  the  of- 
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teoMe  of  conspiracy.  ThU  ti  a  mlsdemeaoor 
at  common  Iaw  (2  Whart.  Or.  Lav,  i  1342;  2 
Swift,  I>tg.  p.  3B7;  State  t.  Setter,  tfl  uonn. 
4^,  18  AtL  TSZ^,  and  as  such  Is  punishable 
under  section  1642  of  the  General  Statutes 
fixing  the  penalties  for  offenses  at  common 
law.  The  essence  of  the  offense  charged  Is 
the  unlawful  combination  between  the  de- 
fendants, and  not  the  accomplishment  of  the 
ultimate  deMgn  of  their  agreement.  3  Greenl. 
Br.  I  91;  State  r.  Wilson,  30  Conn.  600,  SOT; 
State  T.  Bradley,  48  Conn.  585,  549.  The 
ccmfederatlon  becomes  an  offense  either  be- 
cause of  the  unlawful  object  to  be  effected  or 
the  uidawful  means  to  be  employed.  State 
T.Glldden,65Conn.46.8Atl.890.  The  agree- 
ment to  act  In  concert  for  the  attainment  of 
the  firaudnlent  purpose  Is  susceptible  of  proof 
In  different  ways.  There  may  be  direct  evi- 
dence of  the  actual  meeting,  and  agreemeni 
to  pursue  the  common  object  The  Joint  par- 
ticipation of  all  the  persons  charged,  in  the 
acts  by  which  the  common  purpose  Is  to  t>e 
accomplished,  may  be  shown  by  direct  evi- 
dence. The  combination  may  be  established 
by  proof  of  the  admissions  of  each  of  the  ac- 
cused conspirators,  who  are  parties  to  the  ac- 
tion, made  either  during  or  after  the  accom- 
plishment of  the  common  purpose,  proof  of 
each  admission  beli^  received  In  evidence 
only  against  the  person  making  It  It  may 
be  proved  by  circumstantial  eWdence,  by 
proof  of  the  separate  acts  of  the  Individuals, 
and  of  circumstances  from  which  the  Illegal 
confederation  may  be  inferred.  From  the 
nature  of  the  offense  itself,  such  corrupt 
agreement  of  the  parties,  entered  into  In  se- 
cret, can  only  in  exceptional  cases  be  estab- 
lished in  any  other  manner.  3  Greenl.  Ev.  { 
93;  1  Tayi.  Bv.  (8th  Ed.)  pt.  2,  {  591;  2 
Whart.  Or.  Law,  S§  1398,  note,  1401;  2  Blsh. 
Cr.  Proe.  8  227;  Reg.  v.  Brittaln.  3  Cox,  Cr. 
Cas.  76;  State  v.  Spalding.  19  Conn.  233,  237. 
It  is  undoubtedly  tne  rule  that  evidence 
which.  In  the  opinion  of  the  court,  is  suffi- 
cient to  establish  prima  facie  the  existence 
of  the  conspiracy,  should  t>e  first  presented 
before  proof  is  received  of  tbe  acts  and  decla- 
rations of  the  individual  conspirators  as  af- 
fecting others  than  tbose  whose  acts  and  dec- 
larations are  proved.  But  the  order  In  which 
such  proof  should  be  presented  is  a  question 
within  the  discretion  of  the  trial  court  1 
Greenl.  Ev.  §  111;  3  Greenl.  Ev.  §  92. 

Of  the  questions  raised  by  the  reasons  of 
appeal  but  two  are  discussed  In  the  brief  of 
defendants'  counsel.  These  are— First  the 
ruling  of  the  court  admitting,  against  tbe  de- 
fendants' objection,  proof  of  the  acts  and 
declarations  of  F.  D.  'Tbompson,  In  pursuance 
of  the  purpose  of  the  alleged  conspiracy,  and 
In  the  absence  of  E.  G.  Thompson;  and,  sec- 
ond, tbe  ruling,  at  a  later  stage  of  the  trial, 
that  tbe  state  had  presented  such  prima  fade 
proof  of  a  combination  between  the  defend- 
ants as  rendered  such  acts  and  declarations 
of  each,  made  in  tbe  absence  of  the  other,  ad-* 
misslble  against  both. 


Tbe  defendants  conteiUI  Ifiat  whoi  Chs  flrat 
ruling  was  made  do  evidence  of  the  alleged 
conspUracy  bad  been  adduced;  that  there  was 
no  urgent  occasion  for  reversing  tbe  usual 
order  of  proof,  hiasmuch  as  the  state's  attor- 
ney had  said  that  he  had  other  evidence  of 
the  conspiracy,  which  he  proposed  to  Intro- 
duce later,  and  that  the  court  In  making  said 
ruUng  held  that  the  dedaratlons  of  one  con- 
sidrator  were  competent  evidence  to  establish 
the  conspiracy.  What  evidence  had  been 
offered  prior  to  this  mlii^,  what  tbe  predse 
ruling  of  the  court  was,  and  upon  what 
grounds  It  was  made,  we  are  left  to  gather 
from  what  is  apparently  a  part  of  the  ste- 
nogra^er's  record  of  the  proceedings  In  the 
trial,  Incorporated  In  the  finding,  Indudlng 
questions  and  aDsw««  of  the  witness  Byrd. 
remarks  of  tbe  judge,  and  objecttons  and  ar- 
guments of  counsel.  A  direct  finding  upon 
these  points  would  have  been  much  more  sat- 
isfactory. But  as  we  Interpret  the  record 
before  us,  evidence  had  been  introduced,  be- 
fore the  ruling  under  consideration  was  made, 
of  as  Interview  in  Ooimecticut  between  Byrd 
and  F.  D.  and  B.  O.  Thompson,  and  of  state- 
ments made  by  S).  a  Thompson  in  the  pres- 
ence of  his  brother  TP.  D.  Thompson,  which 
clearly  tended  to  prove  the  combination  be- 
tween them.  Again,  as  we  understand  the 
record,  the  attorney  for  the  state  did  not  In- 
form the  court  that  be  was  In  the  possession 
of  evidence,  Independent  of  the  acts  of  the 
parties,  to  establish  the  conspiracy,  but  that 
he  should  rely  in  proof  of  the  combination 
upon  a  narration  by  the  witness  of  the  en- 
tire transaction  as  it  occurred,  showing  tbe 
separate  acts  of  the  two  defendants,^  and 
should  dalm  that  from  the  acts  of  each,  and 
the  circumstances  surrounding  such  acts,  the 
combination  of  the  accused  persons  should 
be  inferred.'  Nor  do  we  think  It  can  fairly 
be  said  that  the  court  held  that  tbe  declara- 
tions of  one  of  the  conspirators  was  compe- 
tent evidence  to  establish  a  combination  l>e- 
tween  the  two,  in  the  sense  that  such  acts 
and  declarations  of  one  could  be  sufficient 
prima  facie  evidence  of  the  combination  ot 
the  two.  Tbe  extent  of  tbe  ruling,  as  we 
read  the  finding,  was  that  the  state  might 
prove  the  separate  acts,  not  of  one  alone,  but 
of  each  of  the  two  defendants,  including  the 
false  representations  made  by  each  in  carry- 
ing out  the  alleged  common  design  (and  such 
representations  are  themselves  acts),  as  fur- 
nishing facts  from  which  It  could  be  Inferred 
that  they  were  acting  In  concert  to  defraud 
the  Byrds.  The  state  proposed,  by  the  evi- 
dence offered,  to  show  that  F.  D.  Thompson 
exchanged  the  land  of  his  brother  E.  G. 
Thompson,  which  was  of  very  little  value, 
for  land  of  the  Byrds,  which  was  of  very 
considerable  value;  that  to  effect  such  ex- 
change he,  in  the  absence  of  his  brother, 
made  the  false  representations  described  in 
the  information;  to  further  prove  separate 
acts  of  E.  C.  Thompson,  and  declarations 
made  by  him  to  Byrd,  showing  his  knowledge 
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and  approval  of  tbe  acts  of  his  brother  and 
his  participation  In  the  fraud;  and  to  ask  the 
Jnry  to  find  from  sneh  facts  and  circumstan- 
ces that  the  defendants  had  conspired  to- 
gether to  accomplish  the  fraud,  as  charged 
in  the  Information.  This  was  a  legitimate 
way  of  proving  the  existence  of  a  conspiracy. 
Authorities  cited  above.  Proof  of  the  acts 
and  representations  of  F.  D.  Thompson  was 
one  ^ep  in  establishing  the  conspiracy.  As 
the  acts  and  declarations  of  E.  0.  Thompson, 
showing  his  knowledge  and  approval  of  the 
acts  of  bis  brother,  were  necessarily  subse- 
qneDt  In  point  of  time,  they  might  properly 
be  made  so  in  the  order  of  proof;  but  this,  as 
we  have  said,  was  wholly  discretionary  with 
the  court. 

The  second  ruling  complained  of,  namely, 
that  the  state  at  the  time  this  ruling  was 
made  had  so  far  established  the  existence  of 
the  conspiracy  as  to  render  admissible,  as 
against  both  defendants,  acts  and  declara- 
tioiu  of  one.  In  the  absence  of  the  other,  made 
In  furtherance  of  the  object  of  the  conspir- 
acy, was  proper.  Tne  question  is  always  one 
within  the  province  of  the  court  to  decide.  3 
Oreenl.  Ev.  g  Cowles  v.  Coe,  21  Conn.  220, 
284;  Knower  t.  Clothing  Co.,  67  Conn.  202, 
17  AtL  580;  Burke  t.  U^er,  7  Gush.  547.  The 
court  In  making  such  a  ruling  does  not  as- 
sume to  pass  upon  the  adequacy  of  tW  evi- 
dence to  establish  the  conspiracy,  l^at  ques- 
tion Is  left  for  the  Jury  to  decide.  Proof  of 
facts  which  conduce  to  show  the  conspiracy 
will  Justify  the  admission  of  eyidence  of  the 
acts  and  declarations  of  the  several  conspir- 
ators. State  V.  Spalding,  19  Conn.  233;  Gard- 
ner T.  Preston,  2  Day,  205.  We  tiUnk  the 
evidence  detailed  In  the  finding  not  only  con- 
duced to  establish  the  alleged  conspiracy,  but 
was  quite  suffident  to  warrant  the  Jury  In 
finding  the  fact  proved.  We  refrain  firom 
discussing  several  of  the  reasons  of  aj^eal 
which  bare  not  been  refeired  to  defend- 
ants' counsel  in  their  argument  or  brief. 
There  is  no  error.  The  other  Judg^  con- 
curred. 

(70  Conn.  1> 

FOX  T.  HARTFOBD  &  W.  H.  H.  B.  CO. 
(Supreme  Oonrt  of  Errors  of  Connecticut.  Nov. 
80,1897.) 

CoRPORATB  Bonds— Tr A KSPBR— Title  TolNTEitEST 
CoupoHS— Actios  aoaisat  CoBPORATioy— Bosi. 

FiDB  PUHCHASBR— NSOOTtlBILITI  OF  CoDPOH— 
BlOHT  TO  iNTSItEST. 

1.  Where  the  owner  of  corporate  stock  and 
bonda,  with  coupons  attached,  ^ich  he  had  pre- 
viooaly  pled^  to  plaiottif,  transferred  to  plain- 
tiff absolute  title  to  the  stock  and  bonds  by  con- 
tract which  bound  plaintiff  to  redeliver  them  on 
payment  of  a  certain  sum,  bat  which  did  not 
mention  the  coupons,  and  no  mention  thereof 
was  made  by  either  party  when  the  contract  was 
made,  and  no  demand  was  made  for  their  surren- 
der or  intimation  given  that  title  thereto  was  not 
to  pass,  and  plaintiff  was  allowed  to  retain  pos- 
session thereof,  the  title  to  such  coupons  passed 
with  title  to  the  bonds. 

2.  In  an  action  against  a  corporation  on  cou- 
pons which  had  been  attached  to  its  bonds,  and 


which,  together  with  such  bonds  and  stock  of 
another  corporation,  had  been  transferred  abso- 
lutely to  plaintiff  by  the  owner  thereof,  evidence 
as  to  the  amouut  realized  by  plaintiff  on  a  sale 
of  the  stock  was  irrelevant,  there  beiug  no  issue 
as  to  whether  thp  stock  was  traiiflferred  merely 
as  collateral,  and  uncontradicted  evideace  that 
it  was  not  HO  transferred. 

3.  Where  a  written  contract  coaveyiug  abso- 
lute title  to  corporate  bonds  and  the  conduct  of 
the  parties  at  the  time  of  the  transfer  showed  an 
intention  to  transfer  title  to  coupons  attached 
to  the  bonds,  testimony  of  the  transferror  as  to 
his  secret  intention  at  the  time  was  inadmissible. 

4.  A  transferee  of  overdue  negotiate  cou- 
pons does  not  take  tiiem  subject  to  an  'Arrange- 
ment" between  the  transferror,  who  was  presi- 
dent of  the  corporation,  and  the  corporation,  that 
he  was  "not  to  present  the  coupons  for  pay- 
ment until  it  was  convenient  for  it  to  pay  tiiem," 
where  it  is  not  shown  that  the  "arrangement" 
was  in  force  at  the  date  of  the  transfer,  or  tliat 
it  was  based  on  any  consideration  passing  from 
such  president,  or  that  there  was  an  actual  con- 
tract not  to  present  the  coupons  for  payment. 

5.  A  coupon,  accompanying  a  corporate  bond, 
which  contains  an  express  promise  that  the  cor- 
poration will  pay  the  bearer  a  stated  sum  as  in- 
terest at  a  stated  bank  on  a  certain  day,  and  is 
signed  by  the  treasurer  of  the  corporation,  is  a 
negotiable  instrument. 

6.  Interest  Is  recoverable  on  overdue  nego- 
tiable interest  coupons,  issued  with  corporate 
bonds,  from  the  time  of  demand  of  payment. 

Appeal  from  court  of  common  pleas,  Hart- 
ford coimty;  E.  PecK,  Judge. 

Action  by  Horace  W.  Fox  against  the  Hart- 
ford &  West  Hartford  Horse-Railroad  Com- 
pany to  recover  on  18  coupons,  of  $25  eacli, 
attached  to  certain  bonds  of  the  defendant 
company.  Facts  found  and  Judgment  ren- 
dered for  the  plaintiff,  and  appeal  by  the  de- 
fendant for  alleged  errors  in  the  rulings  of 
the  court.  No  error. 

The  coigns  in  suit  were  attached  to 
bonds,  tliree  coupons  to  each  bond,  one  of  the 
three  coupons  upon  each  btmd  maturing  Feb- 
ruary 1, 1896,  one  August  1, 1895,  and  one  on 
February  1,  1896,  and  ttae  form  of  each  cou- 
pon was  as  follows:  "Coupon.  The  Hartford 
&  West  Hartford  Horse-Railroad  Company 
will  pay  the  bearer  twon^-flve  dollars  (f25) 
at  the  City  Banlc,  in  the  city  of  Hartford, 
Connecticut,  on  the  first  day  of  —  for 
semiannual  tntei>est  on  bond  No.  — — .  Dat- 
ed August,  18M.  25  dollars.  W.  E.  Good- 
win, Trees."  IMor  to  January  4,  1896,  the 
bonds  and  coupons  In  question  were  the  prop- 
erty of  David  Heun^.  who,  being  indebted  to 
the  plalnUff  on  two  stock  notes  of  the  face 
value  of  $4,500,  to  secure  said  notes  had  glv. 
en  the  plaintiff  the  bonds  In  question,  with 
the  coupons  attached  thereto,  and  also  the 
stock,  mentioned  in  the  contract  her^nafter 
set  forth,  and  on  the  4th  of  January,  1896. 
these  securities  were  in  tlie  plaintiff's  posses- 
sion. Said  sn>ck8  and  bonds  were  of  the  par 
value  of  ¥14.500,  but  were  of  nncertaln  maiv 
ket  value,  and  not  readily  salable.  On  the 
4tb  day  of  January,  1896,  Henney  and  the 
plaintiff  signed  the  following  contract: 
"Whereas,  David  Henney  has  this  day  con- 
veyed to  me,  for  a  valuable  consideration  by 
him  rec^ved,  certain  stocks  and  bonds,  name- 
ly, (340)  three  hundred  and  forty  shares  of 
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Hartford  Light  and  Power  Co.  capital  stock, 
represented  by  certificate  No.  229,  and  (6)  of 
the  first  mortgage  bonds  of  the  Hartford  & 
West  Hartford  Horse  R.  R.  Co.,  for  ($1,000) 
one  thousand  dollars  each,  the  same  being  my 
absolute  property:  Now,  therefore,  I  hereby 
agree  to  sell  ana  deliver  to  the  said  David 
Henney  the  aforesaid  shares  of  stock  and 
the  bonds  aforesaid,  upon  th6  payment  to  me 
in  hand  of  the  sum  of  (?5,000)  five  thousand 
dollars  on  or  before  January  10,  1890.  David 
Henney.  H.  W.  Fox.  Hartford,  Conn.,  Jan- 
uary 4,  1896."  Upon  the  signing  of  this  con- 
tract the  plaintiff  delivered  up  to  Henney  the 
notes  In  his  possession,  and  retained  posses- 
sion of  the  bonds,  with  the  coupons  thereto 
attached.  Nothing  was  said  between  the  con- 
tracting parties  as  to  whether  or  not  the  cou- 
pons passed  with  the  ixinds. 

The  plaintiff  or  his  bookkeeper,  on  or  be- 
fore the  date  of  said  contract,  figrured  in  pen- 
cil on  said  stock  notes  the  accrued  Interest  to 
January  1,  1896,  which  made  the  entire  In- 
debtedness $4,875.80,  This  was  done  In  the 
expectation  that  said  notes  would  be  paid 
about  January  1,  1896,  and  to  determine  the 
amount  due.  As  they  were  not  paid,  the  ar- 
rangement expressed  by  the  contract  afore- 
said was  made.  Henney  has  never  paid  said 
notes,  except  by  the  transfer  of  said  securl- 
tlee,  nor  the  $5,000  mentioned  in  the  contract. 
He  never  asked  the  plaintiff  for  the  coupons, 
but  about  February  1,  1806,  be  notified  the 
bank  not  to  pay  them,  and  notified  the  plain- 
tiff that  he  had  done  so.  Henney  was  preel- 
dent  of  the  defendant  company,  and  had  had 
an  arrangement  with  the  company  not  to  pre- 
sent the  coupons  for  payment  until  it  was 
convenient  for  it  to  pay  them.  The  plaintiff 
had  no  knowledge  of  such  arrangement.  It 
was  not  questioned  that  the  plaintiff  was  the 
owner  of  the  bonds  by  virtue  of  the  contract 
aforesaid  and  the  transaction  connected  there- 
with; and  It  was  admitted  that  he  had  such 
title  to  the  coupons,  If  any,  as  was  given  by 
said  contract  and  said  transaction.  The 
plaintiff  duly  presented  the  coupons  for  pay- 
ment, and  they  had  not  been  paid.  Upon 
these  facts  the  defendant  claimed  that  the 
coupons  In  question  did  not  pass  to  the  plain- 
tiff with  the  bonds,  but  remained  the  property 
of  Henney.  The  court  did  not  so  hold,  but 
held  that  the  coupons  passed  to  the  plaintiff 
with  the  bonds.  The  defendant  also  ciahned 
that,  as  two  of  the  coupons  on  each  bond 
were  overdue  at  the  time  of  said  transaction, 
the  plaintiff  took  them  subject  to  the  arrange- 
ment between  Henney  and  the  defendant 
company,  but  the  court  did  not  so  hold.  On 
the  trial  the  defendant  asked  the  plaintiff  on 
cross-examination  the  following  question: 
"Have  you  sold,  since  taking  this  docimient, 
the  light  and  power  stock,  whose  par  value  Is 
$25,  at  $20  a  share?"  This  evidence  was  of- 
fered for  the  purpose  of  showing  that  the 
debt  to  Fox  represented  by  the  notes  was  fully 
paid,  and  more  than  paid,  by  the  sale  of  light 
and  power  stock,  and  for  the  purpose  of  prov- 


ing that  the  coupons  are  not  the  property  of 

the  plaintiff;  In  connection  with  evfdmce 
hereafter  to  be  offered  to  show  that,  notwith- 
standing Exhibit  A,  he  still  held  at  the  time 
of  said'  sale  both  stock  and  bonds  simply  as 
collateral  for  the  notes.  The  court  excluded 
the  question,  and  the  d^endant  took  an  ex- 
ception. No  such  testimony  as  was  inropoBed 
to  be  offered  in  connection  with  the-  above 
question  was  afterwards  Introdnced  or  offered 
by  the  defendant.  The  plaintiff  afterwards 
having  testified  that  he  had  traded  said  stock 
with  O  Ira  stead,  the  defendant  asked  him: 
"At  what  price  did  the  stock  go  Into  the 
trade  with  Olmstead?"  The  court  excluded 
the  question,  and  the  defendant  took  an  ex- 
ception. The  defendant  offered  said  Henn^ 
as  a  witness,  and  during  his  examination  ask- 
ed htm,  "Was  It  your  intention  to  convey  the 
coupons?"  The  court  excluded  the  question, 
and  the  defendant  took  an  exception.  The 
court  finds  that  said  coupons  were  conveyed 
to  the  plaintiff  as  incident  to  the  bonds  In 
payment  of  said  stock  notes.  The  oonrt  also 
held  that  the  possessory  title  of  the  plaintiff 
was  sufficient  iU>  entitle  him  to  recover  In  this 
action,  and  rendered  judgment  In  his  favor 
for  the  amount  of  the  couirans,  with  Interest 
from  the  lat  day  of  "February,  1S96,  when 
they  were  presented  for  payment  No  claims 
were  made  by  either  party  during  the  trial 
as  to  whether  Interest  should  or  should  not  be 
allowed. 

wnilam  F.  TSLmaej,  for  appellant  Sldn^ 
B.  Clark,  for  appeUee. 

TORRANCE,  3.  In  his  reasons  of  appeal 
the  defendant  In  substance  claims  that  the 
trial  court  erred  (1)  In  holding  that  the  title 
to  the  coupons  passed  to  the  plaintiff  with 
the  bonds;  (2)  in  excluding  certain  testi- 
mony; (3)  In  holding  that  the  plaintiff  did 
not  take  the  overdue  coupons  subject  to  the 
"arrangement"  between  Henney  and  the  de- 
fendant; (4)  In  allowing  any  interest  upon 
the  coupons.  These  claim*  will  be  consid- 
ered In  the  order  stated. 

We  are  of  opinion  that  there  was  no  error 
in  holding,  upon  the  facts  found,  that  the 
plaintiff,  as  the  undisputed  owner  of  the 
bonds,  also  owned  the  coupons.  The  bonds, 
with  the  coupons  attached  to  them,  were 
voluntarily  delivered  to  the  plaintiff  by  the 
defendant,  at  some  time  prior  to  the  mak- 
ing of  the  contract,  by  way  of  pledge  for  a 
debt  The  plaintiff,  from  the  time  this 
pledge  was  made  to  the  time  the  contract 
was  made,  with  the  full  knowledge  and  as- 
sent of  the  defendant  held  both  the  bonds 
and  the  coupons  as  security  for  his  debt 
The  bonds  were  of  uncertain  market  value, 
and  not  readily  salable.  Just  before  the 
making  of  the  contract,  then,  Henney  owned 
the  bonds  and  the  coupons,  and  both  were 
in  the  possession  of  the  plaintiff  by  way  of 
pledge.  It  was  under  these  circumstances 
that  the  transaction  of  January  4,  1806,  took 
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plmce.  By  that  tnosoctloa  It  It  conceded 
that  the  plaintiff  became  the  absolute  owner 
of  the  bonds  which  were  then  In  his  hands, 
subject  only  to  H^iney's  right  to  repur- 
chase as  provided  for  tat  the  contract,  and  by 
It  also  Henn^'8  debt  to  the  itolntlff  was 
paid  and  the  etodc  notee  were  sarrendered 
to  Henney.  At  the  time  Henn^  thns  trans- 
fers the  title  to  the  bonds  to  the  plaintiff  be 
dbes  iH>t  ask  to  hare  the  conpons  sarrender- 
ed to  him,  nor  does  he  In  any  way  Intimate 
that  they  are  not  to  past  with  the  bonds, 
and  the  plaintiff,  with  Henney's  full  con- 
eent,  retaliu  possession  of  them.  Upon 
these  facts  the  Inference  Is  well  nigh  irre- 
sistible that  the  parties  Intended  that  the 
ronpons  should  pass  with  the  bonda  Abont 
the  only  fact  claimed  to  be  adverse  to  this 
conclusion  Is  the  fact  that  nothing  was  said 
one  way  or  the  other  about  the  coupons;  but 
this  fact  Is  only  one  of  evidential  value,  and 
as  such  is  of  comparatively  slight  Impor- 
tance; certainly  by  Itself  It  Is  by  no  means 
conclusive.  Suppose  the  bonds,  with  the 
coupons  attach^  had  been  In  Henna's 
hands  when  the  contract  was  made,  and 
pnrsuant  to  Its  provisions  he  had  passed  the 
bonds  with  the  coupons  attached  over  to  the 
plaintiff,  could  there  be  any  reasonable 
doubt  that  he  Intended  to  transfer  the  con- 
pons as  well  as  the  bonds,  even  It  nothing 
had  been  said  about  the  coupons?  We  think 
not.  Upon  the  facts  found,  and  with  refer- 
ence to  the  point  now  nnder  consideration, 
the  present  case  does  not  essentially  differ 
■from  the  case  supposed.  The  trial  court 
was  fully  justified  In  holding  that  the  con- 
pons passed  to  the  plaintiff  with  the  bonds. 

The  court  excluded  evidence  of  the  amount 
realized  by  the  plaintiff  from  the  disposition 
of  the  light  and  power  company  stock,  and 
of  this  the  defendant  complains.  Upon  the 
conceded  facts  In  the  case,  It  Is  difficult  to 
see  how  the  defendant  bad  any  interest  tn 
this  matter.  Henney  might  have  had  such 
an  Interest,  but  he  was  not  .a  party.  That 
evidence  was  admissible  only  on  the  theory 
that  the  stock  when  disposed  of  was  held 
merely  as  collateral  for  Henney's  debt,  and 
that  this  point  was  in  Issue  in  tbe  case.  But 
the  uncontradicted  evidence  in  the  case 
showed  that  the  stock  was  the  plaintiff's  ab- 
solute property,  and  no  evidence  was  offered 
to  show  that  It  was  not;  and,  furthermore, 
the  point  was  not  in  Issue.  The  evidence, 
for  all  the  purposes  for  which  It  was  offered, 
was  Irrelevant  and  was  rightly  excluded. 
Henney,  as  a  witness,  was  asked,  "Was  It 
your  Intention  to  convey  the  coupons  V" 
This  question  really  ct^Ied  for  evidence  of 
the  actual,  secret,  unmanlfested  intention 
of  Henney;  which,  under  the  circumstances, 
was  of  no  legal  significance.  The  real  ques- 
tion was  as  to  his  manifested  Intention,  and 
this  could  be  ascertained  only  from  the  con- 
tract read  In  the  light  of  the  circnmstances 
under  which  It  was  made.   The  erldenee 


was  properly  ezdnded.  Hotcbklss  v.  Big- 
gins, 52  Oonn.  206. 

l^e  next  question  la  whether  the  court 
erred  In  luddlttg  that  the  plaintiff  did  not 
take  the  two  orerdne  conpons  subject  to  the 
arrangement  between  Henney  and  the  de- 
fendant company.  It  must  be  conceded  that 
these  two  coupons  are  negotiable  tnstru- 
ments,  and  that  the  plaintiff  took  them  when 
they  were  overdue.  The  tact  that  these 
two  coupons  were  overdue  would  not  neces- 
Borily  affect  the  plaintiff's  title  to  the  bonds, 
nor  to  the  coupons  not  overdue  (2  Daniel, 
Neg.  Inst  [3d  Ed.]  par.  1506a;  Hed.  Com. 
Paper,  {  473),  nor  Is  It  claimed  that  it  would 
do  so;  the  only  claim  made  Is  that  It  af- 
fected tbe  title  of  these  two  coupons.  It  may 
be  conceded,  also,  as  claimed  by  the  defend- 
ant that  In  taking  these  two  overdue  cou- 
pons the  plaintiff  took  them  subject  to  all 
defenses  and  equities  which  would  have 
been  available  to  the  dei^ndant  against  Hen- 
ney. 2  Daniel,  Neg.  Inst  par.  1505:  IMed. 
Com.  Paper,  par.  473.  The  defenses  and 
equities  which  would  have  been  thus  avail- 
able are  confined  to  those  which  existed  and 
attached  to  the  coupons  themselves  in  the 
hands  of  Henney  at  the  time  of  the  transfer, 
and  do  not  Include  defenses  and  equities 
arising  out  of  collateral  transactlona  Simp- 
son V.  Hall,  47  Conn.  417.  In  other  words, 
the  plaintiff  took  such  title  to  the  overdue 
coupons  as  Henney  had  to  convey.  "The  In- 
dorsee of  overdue  paper  takes  It  as  a  holder 
with  notice  that  It  Is  subject  to  some  de- 
fense, for  he  tokes  It  at  a  time  when  in  dne 
course  It  should  have  been  paid.  He  there- 
fore takes  it  subject  to  tbe  defense  (1)  that 
it  was  affected  in  Its  inctiptlon  with  some  In- 
herent vice,  as,  for  Instance,  fraud.  Illegality, 
or  duress;  or  (2>  that  the  consideration  fail- 
ed, or  that  payment  had  been  made,  or  that 
there  had  been  accord  and  satisfaction,  at 
the  time  of  the  Indorsement  or  that  tiiere 
was  some  equitable  defense  arising  out  of 
the  transaction  in  which  tbe  paper  was  giv- 
en, which  disabled  his  Indorser  in  whole  or 
in  part  Any  of  these  defenses  Is  called  an 
equity  attaching  to  the  Instrument"  1  Dan- 
iel, Neg.  Inst.  par.  725a;  Tied.  Com.  Paper, 
par.  266.  The  arrangement  found  to  have 
existed  between  Henney  and  the  defendant 
Is  that  Henney  "was  not  to  present  the  cou- 
pons for  payment  until  it  was  convenient  for 
It  to  pav  them."  The  utmost  that  can  be 
claimed  for  this  is  that  It  was  In  effect  an 
agreement  not  to  bring  suit  upon  the  con- 
pons until  it  was  convenient  for  the  com- 
pany to  pay  them;  and  It  admits  of  grave 
doubt  whether  a  collateral  agreement  of  this 
kind,  which  so  directly  contradicte  the  lan- 
guage of  the  conpon.  Is  not  a  defense  or  an 
equity  arising  out  of  a  collateral  transac- 
tion, by  which  the  plaintiff  would  not  be  af- 
fected. It  is  not  however,  necessary  to  de- 
twmlne  that  question  ber^  for  we  think, 
upon  the  facts  found.  It  Is  not  Ahown  that 


Digitized  by 


Google 


874 


88  ATLA.NTIO  UEPOBXBB. 


(Ck>nii. 


the  company  conid  have  avaHed  Itself  of 
this  arrangement  even  as  against  Henney, 
and,  If  BO,  the  plaintiff  cannot  he  affected  by 
It.  It  Is  found  that  Henney,  who  was  presi- 
dent of  the  defendant  company,  "had  had 
an  arrangements*  of  the  kind  Indicated,  but 
It  Is  not  found  that  It  was  In  existence  when 
the  coupons  were  transferred  to  the  plaintiff. 
For  aught  that  appears,  It  may  have  ceased 
to  exist  long  before  that  time.  Then,  again« 
It  Is  not  shown  that  there  was  any  consid- 
eration for  the  forbearance  on  Hennas 
part,  or  that  he  was  to  any  way  legally  or 
equitably  bound  to  forbear,  or  to  continue 
his  forbearance,  for  any  length  of  time.  It 
Is  not  even  shown  that  there  waa  any  coi^ 
tract  or  agreement  at  all,  with  or  without 
consideration,  on  Henney's  port,  not  to  pre- 
sent the  coupons  for  payment  For  aught 
that  appears,  It  was  merely  an  nnderatand- 
Ing  or  "arrangement"  to  last  during  the 
pleasure  of  Hr.^nttey,and  not  at  all  obllga^ 
tory  upon  him,  legally  or  equitably.  Under 
such  circumstances,  Henney  could  have 
brought  suit  on  the  coupons,  and  the  "ar- 
rangement" would  be  no  defense  as  against 
him;  and  we  think  It  la  equally  unavailing 
as  against  the  plaintiff,  standing  In  Henna's 
shoes. 

The  court  allowed  Interest  upon  the  cou- 
pons from  the  time  they  were  presented  for 
payment,  and  of  this,  also,  the  defendant 
complains.  It  is  settled  I?  the  current  of 
American  authorities  that  coition  bonds,  and 
coiqK>ns,  like  those  In  the  present  case,  are 
n^otlable  Instruments,  and  that  the  coupons 
may  be  detached  and  negotiated  separately  1^ 
dmple  delWery.  Society  for  Savings  v.  City 
of  New  London,  29  Conn.  174;  New  London 
City  Bank  v.  Ware  Klver  K.  Co.,  41  Conn. 
542;  2  Daniel,  Neg.  Inst.  par.  1509  et  seq.; 
Tied.  Com.  Paper,  pars.  473-478.  The  coupon 
may  be  outstanding  and  suit  brought  upon  It 
even  after  the  bond  has  been  paid  and  satis- 
fied. National  Exchange  Bank  v.  Hartford, 
P.  &  F.  H.  Co.,  8  R.  I.  375.  As  the  coupon 
may  be  thus  detacbed  from  the  bond,  and  by 
n^ottatlon  may  thus  become  an  Independent 
dUiim,  existing  as  well  t>efore  as  after  the 
bond  is  paid,  the  general  rule,  founded  in  good 
sense,  and  supported  by  the  very  great  pre- 
ponderance of  authority,  Is  that  interest,  at 
least  after  demand  of  payment,  is  allowable 
upon  overdue  coupons.  Tied.  Com.  Paper, 
par.  477,  and  cases  cited;  2  Daniel,  Neg.  Inst 
par.  1513,  and  cases  cited.  "Interest  is  re- 
coverable upon  coupons  after  their  maturity; 
for  being  promissory  notes,  generally  speak- 
ing, it  Is  Just  ttiat  if  not  paid  when  due  they 
should  continue  to  draw  Interest  by  way  of 
compe'hsation  for  the  damages  incurred  from 
the  detention  of  the  money.  Interest  upon 
overdue  coupons  is  therefore  recoverable,  and 
should  be  computed  at  the  lawful  rate,  with- 
out semiannual  or  other  rests."  Freeman's 
note  to  Canal  Co.  v.  Fisher,  64  Am.  Dec.  439, 
citing  a  great  number  of  cases;  Whltaker  t. 


Railroad  Oo.,  8  R.  1. 47;  National  Bxch.  Bank 
T.  Hartford,  P.  ft  F.  R.  Co.,  Id.  375;  Beavor 
Co.  T.  Armstronft  44  Pa.  St  63;  Trustees  v. 
Lewis,  84  Fla.  ^24, 16  South.  325.  We  see  no 
good  reason  why  tills  almost  universal  role 
as  to  the  allowance  of  Interest  upon  overdue 
coupons,  eepedally  after  demand  of  payment 
should  not  apply  In  a  case  like  the  one  at  bar. 
^e  defendant  npon  this  point  rdles  upon 
Rose  T.  Ci^  of  Bridgeport  17  Conn.  213. 
That  case  waa  decided  at  a  time  (18^)  whoi 
coupons  and  coupon  bonds,  so  common  to-di^ 
In  the  maiicets  of  the  world,  were  Just  begin- 
ning to  come  Into  use,  and  the  cotqtons  In  that 
case  were  quite  different  from  the  coupons  In 
the  present  case.  In  that  case  the  coupon  tt- 
contained  no  promise  to  pay  the  interest 
mentioned  In  It  It  slmidy  acknowledged 
that  on  a  named  datei  ^itxe  would  be  due  to 
the  bearer  half  a  year's  Interest  on  a  certain 
bond,  and  that  this  would  be  payaUe  on  that 
date.  Hie  ooiytons  yrtxe  signed  by  an  agent 
of  the  dty,— an  i^;ent  to  at^nowledge,  but  not 
to  pay.  In  the  case  at  bar  the  conpims  de- 
clare eqiresaly  that  the  company  will  pay  the 
bearer  the  Interest  at  a  certain  bank  <m  a  cer- 
tain day,  and  they  are  signed  by  the  treasuro' 
of  the  company.  The  decision  In  Rose  t. 
Oty  of  Bridgeport  proceeds.  In  part  a  least 
t^n  the  view  taken  by  the  court  conconlng 
the  nature  of  the  coupons  In  that  case.  The 
coupons  were  not  regarded  as  conferring  any 
right  of  actlfn  at  all  upon  the  holder;  they 
were  mere  c^flcatea  that  a  half  year's  In- 
terest would  be  due  on  the  bond  at  the  date 
specified;  and,  although  payable  to  bearerr 
they  were  held  to  operate  "only  as  an  order 
or  letter  from  the  oUlgee,  requesting  the  In- 
ta%8t  upon  the  bond  to  be  paid  to  anottier." 
The  only  obligation  to  pay  Interest  waa  held 
to  arise  from  the  bond  alone^  and  not  from 
the  coupon,  and  the  action  was  regarded  as  an 
action  upon  the  bond.  Viewing  the  coiqkhis 
in  this  light  the  court  regarded  the  action  aa 
one  brought  upon  the  bond  to  recover  interest, 
as  such,  upon  interest— that  Is,  compound  In- 
terest as  such,— and  held  that  as  the  case 
then  before  It  did  not  tall  within  any  of  the 
Clares  of  cases  In  which  compound  interest 
was  recoverable,  the  plaintiff  waa  not  enti- 
tled to  compotmd  Interest  The  principles  ap- 
plied in  that  case  have  littie  or  no  appUca- 
tlon  to  a  case  like  the  present.  The  couptms 
In  this  case  are  r^arded  by  the  law  as  nego- 
tiable instruments,  and,  for  most  purposes,  as 
being  entirely  independent  of  the  bond,  and 
as  conferring  a  r^ht  upon  the  holder,  who- 
ever be  may  be,  to  the  sum  of  money  men- 
tioned In  the  coupon  at  the  vwy  day  th«<dn 
specified.  Cases  lllce  this  seem  to  fall,  and  to 
have  been  Intended  by  the  parties  to  fall,  with- 
in the  principle  of  the  third  rule  laid  down  by 
Judge  Swift  in  Selleck  v.  French,  1  Conn.  32, 
33,  rather  tlian  within  the  rules  applied  In 
Rose  V.  Bridgeport.  The  role  laid  down  by 
Judge  Swift  is  this:  "(3)  Where  there  is  a 
written  contract  to  pay  money  (ur  other  thing 
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on  a  day  certain,  and  the  contract  is  broken, 
then  Interest  Is  allowed  by  way  of  damage  for 
the  breacb,  as  In  the  cane  of  notes  and  bills 
of  exchange."  We  are  not  disposed  to  ex- 
tead  the  doctrine  ^pUed  In  Rose  t.  City  of 
Bridgeport  to  cases  like  the  present  We  are 
of  opinion  that  the  Interest  on  the  OTerdue 
coupons  was  property  allowed.  Thwe  is  no  er- 
ror. In  this  (^dnltm  the  otber  judges  con- 
cnrred. 


(70  Conn.  U) 

CURNAJ^E  T.  SCHKIDBL. 
(Supreme  CSourt  of  Errors  of  Connecticut  Nor, 
80,  1897.) 

84I.K— lUlTTICATtON  — EtidbKCB  —  DlBCBBDITlKO 

Witness. 

1.  In  replevin  for  a  borae  which  plaintiff  and 
S.,  wbo  traded  it  to  defendant,  had  testified  be- 
longed  to  plaintiff,  evidence  that,  with  the  knowl- 
edge and  at  the  soggestion  of  plaintifi[,  S.  bad 
procured  a  complaint  against  defendant  for 
fraud  In  the  trade  to  be  drawn,  in  which  9.  was 
described  as  plaintiff  and  owner  of  tiie  horse, 
and  that  the  offlcer  who  had  the  writ  to  serve 
read  tbe  complaint  to  defendant,  ia  admisaible, 
as  tending  to  discredit  tbe  testimony  of  S.  and 
plaintiff  that  the  latter  was  tbe  owner  of  the 
horse,  or  to  show  that  pl^tlff  ratified  the  trade. 

2.  It  is  enough  to  show  ratification  by  plaintiff 
of  a  trade  by  S.,  ptaintifTs  fatbeHn-Iaw,  with  de- 
fendant, of  a  horse  belonging  to  plaintiff,  bat 
which  he  bad  for  years  permitted  8.  to  keep  and 
use,  that  when,  on  the  day  following,  8.  inform- 
ed plaintiff  of  the  circnmstancea  thereof,  plain- 
tiff, though  diflsatisBed  with  the  results  thereof, 
expressed  no  disapproval  of  bis  assumption  of 
authority  to  make  it,  but  tcdd  him  to  "fix  it  up," 
and,  in  conversation  with  defendant,  neither  dis- 
affirmed the  trade,  nor  denied  the  owner^ip  of 
8.,  but  told  defendant  it  would  be  all  right  If 
he  would  pay  tbe  "boot"  money,  and  afterwards 
permitted,  if  be  did  not  authorize,  action,  in 
which  8.  was  idaintiff  and  alleged  to  be  owner 
of  the  horse,  against  defendant,  for  fraud  In  the 
trade. 

Appeal  from  court  of  common  pleas,  Hart- 
ford county;  B.,Peclc.  Jndge. 

B^Ierln  by  Bugene  Comane  against  Joseph 
Scbeidd  tta  a  horse.  The  court  found  the 
facta,  and  rendered  Judgment  for  defendant 
Plaintiff  appeals.  Affirmed. 

Tbe  material  facts  are  as  follows:  The 
plaintiff,  who  was  the  owner  of  the  bay  horse 
described  In  tbe  complaint,  had  for  several 
years  permitted  his  father-in-law,  Jeremiah 
Sutllvan,  who  resided  in  Borllngton,  in  this 
stat^  to  keep  and  use  it  on  bis  farm  with 
his  own  horses.  The  plaintiff,  during  this 
time,  made  his  home  with  said  Sullivan, 
though  be  only  occasionally  visited  Burlington, 
passing  most  of  his  time  In  Boston,  where  be 
was  In  business.  In  the  early  part  of  Febru- 
ary, 1897,  SalUvan  exchanged  tbe  horse  in 
question  with  the  defendant  Cor  a  black  horse 
and  985.  Defendant  did  not  know  that  Sul- 
livan was  not  the  owner  of  the  horse  he  so 
traded.  Plaintiff's  horse  was  worth  from  $100 
to  $160,  and  the  black  horse  about  $50.  On 
returning  home  the  following  evening,  and 
having  learned  from  Sullivan  of  tbe  trade,  and 
he  and  Sullivan  having  discovered  that  the 
bom  received  from  tbe  defendant  was  blind. 


the  plaintiff  was  dissatisfied,  and  told  Sulli- 
van he  must  "fix  It  op"  with  the  defendant 
A  few  days  later,  plaintiff  went  to  defend- 
ant's borne,  to  ascertam  If  he  still  had  tbe 
bay  bors^  and  talked  with  the  defendant 
about  liie  bane,  saying  It  was  a  good  horse, 
but  did  not  tell  defendant  that  he  (the  plain- 
tiff) owned  It  nor  in  any  manner  disavow  the 
trade.  SolUvan  afterwards  went  to  defendant, 
and  complained  that  he  bad  "stuck  him,"  and 
asked  blm  to  trade  back,  which  tbe  defendant 
refused  to  do;  and  on  tbe  19th  of  February, 
at  the  plaintiff's  suggestion,  BulUvan  caused 
a  writ  and  complaint  to  be  drawn  against  the 
defendant,  and  placed  In  the  hands  of  an  offi- 
ce for  service,  in  which  Sullivan  was  desorlb* 
ed  as  tbe  plaintiff  and  as  the  owner  of  tbe 
bay  horse,  and  which  alleged  that  he  had  been 
induced  to  trade  by  fraudulent  r^resentatlons, 
and  demanded  $200  damages.  Tbe  plaintiff. 
Guroane,  was  present  at  a  conversation  with 
the  officer  about  serving  the  writ,  and  accom- 
panied the  officer  part  way  to  defendant's 
bouse.  The  officer  did  not  serve  the  writ  but 
told  defendant  its  nature,  and  advised  him  to 
settle  tbe  matter;  and  phiintlff,  Cumane,  was 
present  at  a  conversation  at  Sullivan's  bouse, 
where  the  officer  and  the  defendant  had  gone, 
and  in  which  conversation  defendant  offered 
to  trade  back  tbe  horse  for  $10,  but  Cumane 
said  nothing  about  owning  the  borae.  The 
plaintiff.  Cumane,  and  Sullivan,  afterwards 
together  demanded  of  the  defendant  the  $85 
to  be  paid  by  defendant;  and,  on  defendant's 
claiming  that  It  was  not  to  be  paid  until  March 
15th,  Cumane  urged  defendant  to  pay  tbe 
money  at  once,  saying:  "Qlve  him  the  $35, 
and  It  wlU  be  aU  right;"  and  that  SuUlvan 
wanted  tbe  money  to  bay  another  horse.  On 
the  2eth  of  February  the  plaintiff  commenced 
the  present  action,  and,  at  the  time  ot  service 
of  the  writ  brought  luick  to  the  defendant  tbe 
black  horse,  which  defendant  refused  to  re- 
ceire.  Previous  to  tbe  service  of  the  replevin 
writ  plaintiff  made  no  demand  uptHl  defend- 
ant for  the  horse,  nor  had  either  he  or  Sulli- 
van informed  the  defendant  nor  had  the  de- 
fendant any  knowledge,  that  the  plaintiff  own- 
ed the  hoTK.  On  March  16th  the  defendant 
tendered  to  Sullivan  the  $35,  whi<^  the  latter 
refused  to  receive,  saying  that  defendant  owed 
him  nothing.  During  the  trial  the  defendant 
offered  Deputy  Morse  as  a  wttness,  and  ask- 
ed: "Did  you  have  a  writ  in  your  possesskm 
In  which  Sullivan  was  plaintiff,  and  Sch^del 
was  defendant,  with  which  you  went  to  Schel- 
del's  house,  and  which  you  read  to  him?"  To 
this  question  the  plaintiff  objected,  on  tbe 
ground  tliat  it  was  immaterial  and  irrelevant. 
Pri(u-  to  this  both  Oumane  and  Sullivan  bad 
testified  that  Cumane  owned  tbe  horse  (whl(di 
was  a  controverted  question  In  the  case),  and 
also  that  Sullivan  procured  the  writ  In  ques- 
tion, and  tbat  Cumane  knew  of  tbe  existence 
and  Intended  sarice  of  the  writ  The  court 
admitted  the  question  as  teuling  to  contra- 
dict Sullivan's  testimony  that  the  hoae  belong- 
ed to  Cumane,  and  also  as  tending,  In  connec- 
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tion  wlQi  fhe  other  erldaice,  to  Bbow  a  ratlfl- 
catlon  by  Curnane  of  SuUlvan's  act  In  trading 
the  horse.  To  the  admission  of  thl^  question, 
the  defendant  excepted.  The  answer  was: 
"I  did.  I  read  It  in  part,  and  told  him  what 
the  rest  was."  Morse  ixroduced  the  writ,  and 
the  defendant  offered  It  In  evidence.  The. 
same  objection  and  ruling  were  made,  and  the 
defendant  excited  to  the  admission  of  the 
writ.  This  was  the  writ  procured  hy  BnlUvan 
at  the  soggestlon  of  the  plaintiff,  before  re- 
ferred to.  Upon  tiie  above  facts,  the  plaintiff 
claimed  that  the  title  and  right  of  possession 
of  the  horse  were  In  the  plaintiff,  and  that  he 
was  entitled  to  judgment  in  hla  faTor;  but  the 
court  held  that  the  acta  of  the  plaintiff,  and 
his  failure  to  disavow  Sullivan's  trade  of  the 
horse  or  to  assert  his  title,  constituted  a  rati- 
fication by  him  of  Sullivan's  act  In  trading  the 
horse,  and  tt  residaed  jn^cment  the  de- 
fendant. 

Roger  S.  Newell,  for  appellant.  George  E. 
Tift,  for  appellee. 

HALL,  J.  Under  the  answer  of  a  general 
denial,  the  plaintiff  was  required  to  prove  his 
title  to  the  horse  described  In  the  complaint, 
or  his  il^t  of  Immediate  possession.  Gen.  St, 
i  1330.  UcNamara  v.  Lyon,  69  Conn.  447.  37 
Atl.  918.  To  establish  sndi  ownerabip.  both 
he  and  SoIUvan  testified  that  the  horse  be- 
longed to  the  plaintiff.  For  the  pnipoee  of  dis- 
crediting these  witnesses,  as  well  as  to  show 
a  ratification  by  the  plaintiff  of  the  sale  made 
by  Sullivan,  the  evidence  offered  by  the  de< 
fHidant  that,  with  the  knowledge  and  at  the 
suggestion  of  the  plaintiff,  Sullivan  had  im>- 
cnred  Q»  complaint  tot  francl  to  be  drawn,  in 
which  he  was  himself  described  as  plalntlfD 
and  as  the  owner  of  the  hoise,  and  that  the 
officer  had  read  It  to  the  defendant,  was  prop- 
erly  received.  This  evidence  strongly  Indl- 
■  cated  dfber  that  the  testimony  of  the  plaintiff 
and  SnUlvan  that  the  former  ms  the  owner  of 
die  bone  was  not  tru^  m  that  the  plalntUE 
had  adopted  the  contract  of  exchange  made  by 
Sullivan. 

The  facts  fomd  by  the  court  were  sufficient 
to  eoniMitnte  a  ratiflcatlon  by  the  lAain^  of 
the  sale  made  by  Sullivan.  The  following  defi- 
nition of  "ratlflcftUon"  given  by  Andrews,  G.  J., 
in  aeuv^ng  tbe  tq^lnlon  of  this  court  In.  the 
case  <tf  Town  at  Aasonla  t.  Ootqper,  M  Oonn. 
fi86t  644,  30  Ati.  760.  Is  especially  appUeable  to 
the  case  before  us:  "Ratification  means  the 
adoption  by  a  pawm,  as  binding  upon  him- 
self, of  an  act  done  in  such  xelations  that  he 
mi^  dalm  It  as  done  for  his  braieiflt,  atthongb 
done  TmOee  mtSk  drcunutances  as  wmild  not 
bind  him  except  for  bis  sobeeiiDent  assent;  as 
wb«e  an  act  was  done  by  a  stranger  havliuc 
-at  the  time  no  antborlty  to  act  as  his  ageat,  or 
by  an  ag«it  not  having  adeqnato  anthorlty. 
The  acceptance  of  the  results  of  the  act  with 
an  Intoit  to  ratify,  and  with  full  knowledge  of 
an  tbe  material  dxcunatances,  Is  a  ratiflcfr- 
tkm."  The  plaintiff  ieamed  from  Sullivan  him- 


self all  the  drcmnstances  of  the  exchange  the 
day  after  It  was  made.  He  was  dissatisfied 
with  the  resolts  of  SoUlvan's  bargain,  Init  he 
o^ffessed,  even  to  falm,  no  disapproval  of  his 
assumption  of  antlwrlty  to  make  It  Until  the 
commencement  of  this  action,  the  plaintiff  had 
not  only  failed  by  any  act  or  word  to  dis- 
approve Sullivan's  authority  or  to  repudiate 
his  contract,  but  be  had,  both  by  language  and 
conduct,  expressed  his  acqtUescence  .  in.  Sulli- 
van's action,  and  his  Intention  to  adopt  the 
trade  which  Sullivan  had  made.  When  he 
learned  that  tbe  horse  which  SnlUvan  bad  re- 
ceived was  blind,  he  directed  him  to  "fix  It 
up"  with  the  defendant  lo  conversation  with 
the  defendant  about  tbe  horse  SulUvan  had 
sold  him  he  neither  dlsafitoned  the  trade  nor 
denied  Sullivan's  ownership,  but  t<dd  the  de- 
fendant It  ijTould  be  all  right  If  he  would  pay 
Sullivan  the  "boot"  money.  He  permitted,  If 
he  did  not  aatborize,  the  Institution  of  the  ac- 
tion for  damages  against  tbe  defendant;  In 
which  Sullivan  was  plaintiff,  and  In  which  he 
was  alleged  to  be  tbe  ownor  (tf  the  horse  sold 
to  the  defendant  The  commencement  of  this 
actliMi,  at  fhe  Erection  of  the  plalntlfl,  or  with 
his  ai^val.  based  smUran's  authority 
to  make  the  exdiange,  was  a  positive  affirm- 
ance of  SolUvan's  otmtract  Sbonlnger  v.  Pea- 
body,  57  Oonn.  43,  17  AO.  S7S.  There  Is  no 
finding  that  Sullivan  Intended  to  defraud  the 
plaintiff,  nor  that  he  did  not  suppose  he  was 
authorised  to  make  the  exchange*  We  f*'^wfc 
the  reUtlons  of  SnlUvan  and  tbe  plaintiff,  as 
shown  4gr  the  facts  found,  were  such  as  per- 
mitted the  plalntur  to  adi^t  bis  act  nieze  is 
no  error.  Xhe  othor  Judges  concinxed* 


Cn  Oonn.  U> 

GOODWIN  T.  TOWN  OF  EAST  HARTFOBD 
et  aL 

(Snpiwne  Oonrt  of  E!m>rs  of  Connecticut  Nov. 
80,  1897.) 

Towns— OBDtas—VALiDiTr— ■Eatiiioatiok— 

5BOOTIABIUTT— FOWBB  OF  BOASUS. 

1.  A  town  treasurer  cannot  bind  the  town 
by  hts  acceptance  of  an  illegal  order. 

2.  "The  board  "for  the  care,  maintenance  and 
control"  of  a  lilghway  across  a  river,  provided 
for  by  Act  May  10, 1887.  to  consist  of  the  first 
selectmen  of  the  towns  designated  as  emcially 
benefited  by  the  highway,  and  sathorizea  to  ap- 
portion among  the  towns  the  exiWDse  of  re- 
pairing and  maintaining  the  same,  as  well  as 
any  damages  resulting  from  Its  defective  condi- 
tion, and  declared  by  the  act  to  be,  for  the 
purposes  thereof,  a  body  politic  and  corporate, 
has  not  power,  by  implication,  to  employ  agents 
to  procnre  legislBtion  whereby  the  act  of  1887 
shtnild  be  repealed,  and  the  state  shooid  assume 
the  duty  of  repairing  and  maintaining  the  high- 
way, and  to  issue  orders  binding  on  tiie  towns 
for  me  expenses  of  such  agents;  and  this,  wheth- 
er the  board  be  considered  as  a  municipal  cor- 
poration, or  simply  as  a  device  to  enable  the  rep- 
resentatives of  me  towns  to  perform  a  municipal 
duty  InqMwed  on  the  towns  lointly. 

3.  A  town  Is  not  shown  to  have  ratiited  the 
act  of  a  board  In  raiploying  agents  to  procure 
legislation,  or  the  orders  of  the  board  on  the  town 
In  payment  for  the  services,  by  mere  allegations 
that  It  intends  to  pay  them,  and  that  annual 
leports  of  fu  officers  stating  that  said  ordets 
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weie  oatotandlng  as  an  immediate  liabiHtr  were 
accepted  bj  the  town;  it  not  being  ahowo  ttiat 
the  town  bad  fall  knowledge  of  the  facta,  and  an 
Intent  to  ratify, 

4.  Manicipal  orden  are  not  negotiable  to  the 
Mtent  t^iat  the  defttise  ot  illegal  iwnance  is  not 
ATailable  agalnat  a  bona  fide  hinder. 

An>eal  from  snperior  court;  BartAurd  county; 
WUUsm  T.  Elmer,  Jadge.  ' 

Actkm  by  Heiuy  L.  Qoodvln  agaiiiBt  tbe 
town  of  East  Hartford  and  otben  for  Injimc- 
tkm.  Judgment  for  plabitlff.  Defendants  ap- 
peal. Affirmed. 

Ttiia  is  a  complaint  praying  for  a  pomanent 
Injnnction.  The  OMnpIaint  and  answer  (the 
amendments  being  {daced  In  tbe  proper  places) 

are  as  follows: 

**(1)  That  he  (the  plaintiff]  Is.  and  for  many 
years  has  been,  an  inhaUtant  and  elector  of 
said  town  of  East  Hartford,  and  Is,  and  for 
many  years  has  been,  the  owner  of  real  and 
personal  estate  situated  within  the  limits  of 
said  town  of  East  Hartford,  and  is  liable  to  the 
payment  of  meix  taxes  as  may  be  legally  Im- 
posed upon  his  said  property  by  said  town  of 
East  Hartf<»d,  and  has  heretofore  been  as- 
sessed and  taxed  thereon  by  said  town. 

"(2)  Th&t  tbe  general  assembly  of  the  state 
of  Gonnectlcnt,  at  Its  January  session.  A.  D. 
1887,  passed  an  act^  yrbkb  was  duly  approved 
by  tbe  gOTemoT  of  said  state,  May  19,  1887. 
to  establish  free  public  highways  across  the 
Connecticut  river,  in  Hartford  county,  which 
act  provided  for  tbe  assessment  ct  the  damages 
caused  by  the  layout  and  estaUishment  of  such 
free  highways  npoa  the  several  towns  specially 
benefited  by  tbe  layout  and  establislunent  of 
said  highways  as  benefits  accruing  to  said 
several  towns;  tbat  tlie  towns  so  assessed 
flliould.  after  tbe  establlalmient  of  such  free 
public  highways,  maintain  ihe  same  in  pn^r- 
tion  to  the  assessment  upon  said  fowns  for  the 
establishment  of  said  highways;  constituted 
the  first  selectmen  of  said  towns  so  assessed 
a  body  politic  and  corporate^  by  the  name  of 
the  'Board  for  the  Care  of  Highways  and 
Bridges  across  the  Oonnectlcot  River  in  Hart- 
ford County .'  for  the  purpose  of  caring  tor  and 
maintaining  and  oontroillng  said  highways; 
and  defined  the  powers  and  duties  of  said 
corporation.   •  •  • 

"(3)  That  tiie  act  of  the  general  assembly 
mentioned  in  paragraph  2  provided  that  the 
said  the  board  for  the  care  of  highways  and 
t»l<^[es  across  the  Connecticnt  river  In  Hart- 
ford county  should  appoint  a  chairman,  secre- 
tary, and  treasurer,  and  should  apportion  the 
expense  of  repairing  and  maintaining  said 
free  public  highways  iqwn  ttie  several  towns 
tmiefited  by  thefar  layout  and  establishment, 
in  proportion  to  the  assessment  against  said 
towns  for  the  damages  caused  by  the  layout 
and  establishment  of  said  free  public  high- 
ways; and  titat  the  chalnnan  of  said  board 
should  draw  his  order  on  the  treasurers  of  tite 
said  towns  payable  to  tlie  order  of  tlie  treas- 
ure of  said  board  for  ttie  proportional  amount 
payaUe  by  the  said  towns  for  such  repairs 
and  malntenpnce;  and  ^ovlded,  forther»  that 


damages  resulting  from  tbe  defective  condition 
of  said  free  public  highways  or  the  bridges 
thereon  should  be  assessed  In  tbe  same  man- 
ner, 

"(4)  That  purauant  to  the  provisions  of  tbe 
act  of  the  general  assembly,  upon  the  complaint 
of  the  state's  attorney  for  Hartford  county, 
the  superior  court  for  said  county,  subsequently, 
to  wit,  at  its  October  term,  1888.  laid  out  and 
established  a  free  public  highway  across  the 
Connecticut  river,  in  Hartford  county,  in  the 
limits  of  the  towns  of  Hartford  and  East  Hart- 
ford, In  said  county,  said  free  public  highway 
being  laid  out  where  the  toll  bridge  of  the 
Hartford  Bridge  Company  across  the  Connecti- 
cut river  tlien  was,  and  along  tbe  causeways 
and  approaches  appurtenant  to  and  connected 
therewith. 

"(&)  That  the  said  superior  court  for  Hart 
ford  ooun^,  In  Its  judgment  or  decree  laying 
out  and  establishing  said  free  public  highway, 
assessed  ttte  expenses  thereof  upon  the  towns 
of  Hartford.  Bast  Hartford,  Glastonbury, 
South  Windsor,  and  Manchester,  having  found 
said  towns  to  be  especially  benefited  by  said 
layout;  and  the  proportion  of  said  expense  im- 
posed by  said  court  upon  tbe  said  town  of  East 
Hartford  was  eleven  thirty-fiftlis  of  the  isntlie 
expense,  the  sum  of  sixty-seven  thousand  dol- 
lars being  by  said  superior  court  assessed  upon 
the  town  of  East  Hartford,  and  the  entire  ex- 
pense being  fotmd  by  said  court  to  be  two 
hundred  and  ten  thousand  dollars. 

"(6)  Tiiat,  by  the  provisions  of  said  act  of  the 
general  assembly  providing  for  the  layout  and 
establislmient  of  said  free  public  highway,  tike 
said  town  of  East  Hartford  became  and  was 
liable  to  pay  In  tlw  manner  prescribed  by  said 
act  eleven  thirty-fifths  of  tlte  expense  of  re- 
pairing and  maintaining  said  free  public  high- 
way, and  eleven  thlrty-flftha  of  any  damage 
resulting  from  the  defective  condition  of  said 
free  puUlc  highway  or  tlie  bridge  tiiereon,  and 
for  no  other  expense  wnatever. 

"(7)  That  on  the  23d  day  of  September,  A. 
D.  1889.  the  first  selectmen  of  said  towns  of 
Hartford,  Bast  Hartford,  Glastonbury,  South 
Wlndsw,  and  Manchester,  met  pursuant  to  the 
provisions  of  the  aforesaid  act  of  the  general 
aasembty,  and  organised  the  corporation  by 
said  act  directed  to  be  organized  the  name 
of  the  'Board  for  the  Care  of  Highways  and 
Bridges  across  the  Gonnectlcnt  Blver  in  Hart- 
ford Cotmty';  and  said  corporation  so  or^ 
ganized  immediately  assumed  the  care  and  con- 
trol of  said  free  public  highway,  repairing  and 
maintaining  the  tame  from  tliat  time  untU  June 
28,  1893. 

"<8)  That  on  June  28, 1893,  Oeoi^  W.  Fow- 
ler was,  and  for  a  long  time  priw  tliereto  bad 
been,  first  sdectman  of  said  town  of  Hartford, 
and  a  member  of  and  chairman  of  the  said  the 
board  for  the  care  ot  highways  and  bridgea 
across  the  Ccnmectlcut  riva  in  Hartford  coun- 
ty; and  John  S.  Rlsley  was,  and  for  a  long 
time  prior  thereto  had  been,  first  selectman  of 
said  town  of  Mancheste,  and  a  member  at 
and  the  treasurer  of  the  said  corporation. 
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"(W  nat  punraant  to  tbe  proTlBlonB  of  the 
said  act  of  the  general  assembly  proTldlng  for 
the  creation  of  sold  corporation,  and  defln* 
ins  its  powers,  the  chairman  of  the  said  cor* 
poratlon  was  empowered  to  draw  hia  wrders 
in  CaTor  pf  tbe  treaaora  of  said  corporation 
upon  tbe  treasmw  of  the  town  of  East  Hart- 
ford for  eleven  ttilrty-fifths  of  the  ocpense 
of  repairing  and  maintaining  aald  free  pubUc 
highway,  and  also  for  ^even  thirty-fifths  of 
any  damages  resulting  from  the  defective 
condition  of  «tld  free  public  highway,  and  for 
no  other  expenditure  or  purpose  whatev^. 

"(10)  That  the  state  of  Connecticut,  by  vir- 
tue of  the  provision  of  an  act  of  the  general 
assembly,  at  its  January  session,  1893,  ap- 
proved June  29, 189S,  and  which  act,  by  force 
of  another  act  of  said  general  assembly,  was 
made  to  take  effect  from  its  passage,  as- 
sumed the  duty  of  repairing  and  maintaining 
the  said  free  putdic  highway  on  said  June  20, 
1893. 

"(11)  That  the  entire  expense  of  repairing 
and  maintaining  tbe  said  free  public  highway 
from  the  5th  day  of  October,  ISOQ,  to  the 
28th  day  of  June,  1893,  Including  all  damages 
resulting  from  the  defective  condition  of  said 
free  public  highway,  was  the  sum  of  five 
thousand  three  hundred  and  thirty-three  and 
'Vioo  dollars,  and,  of  that  sum,  eleven  thlrty- 
flftbs,  or  the  sum  of  one  thousand  six  hun- 
dred and  seventy-six  and  "/i^o  dollars,  was 
the  proportion  chargeable  to  said  town  of  East 
Hartford.  •  •  • 

"(12)  That  on  aald  29th  day  of  June,  A.  D, 
1893,  the  Bald_  George  W.  Fowler,  as  chair- 
man of  said  corporation,  without  any  authori- 
tyof  law,  and  in  disregard  of  his  official  duty, 
wrongfully  and  unlawfully  drew  his  orders  in 
favor  of  Bald  John  S.  Rlsley,  as  treasurer  of 
said  corporation,  upon  tbe  treasurer  of  said 
town  of  East  Hartford,  for  the  aggregate  sum 
of  ten  thousand  nine  hundred  and  sixty-two 
and  *Vioo  dollars,  being  eleven  thirty-fifths 
of  the  Bum  of  tbirty-four  thousand  eight  hun- 
dred and  seventy-nine  and  •*/ioo  dollars, 
which  said  sum  was  falsely  pretended  by  said 
Fowler  and  by  said  corporation  to  have  been 
expended  for  legal  services,  and  was  falsely 
so  entered  In  the  account  of  said  John  S.  BIs- 
ley  as  treasurer  of  said  corporation;  and  said 
sum  of  ten  thousand  nine  hundred  and  sixty- 
two  and  s«/ioo  dollars  was  In  addition  to  the 
sum  lawfully  asseesed  against  said  town  of 
East  Hartford,  as  set  out  in  paragraph  11. 

"(13)  That  the  board  for  the  care  of  high- 
ways and  bridges  across  tbe  Connecticut 
river  In  Hartford  county,  between  October  5, 
1892,  and  June  29,  1893,  did  not  expend  for 
any  legal  services  rendered  said  cor[>oration 
which  said  corporation  might  lawfully  con- 
tract for,  pursuant  to  the  powers  granted  to 
it  by  the  general  assembly,  said  sum  of  thirty- 
four  thousand  eight  hundred  and  seventy-nine 
and  ••/loo  dollars,  or  any  part  of  said  sum. 

"(13a)  That,  at  the  date  of  said  orders  to 
the  amount  of  ten  thousand  nine  hundred  and 
abcQr-tVo  and  twenty-six  one-hundredtbs  AtA- 


lars  BO  Illegally  drawn  upon  the  treasnrfflr  of 
said  town  of  East  Hartford  as  aforesaid, 
nothing  whatever  was  uue  and  payable  to  the 
board  for  the  <xxe  of  highways  and  brieves 
across  the  Connecticut  river  in  Hartford  conn- 
ty  from  the  said  town  of  East  Hartford,  as 
the  proportional  amount  payable  by  said 
town  of  the  expenses  of  repairing  and  main- 
taining the  free  public  highway  afmmald,  and 
of  any  damages  resulting  from  the  defective 
condition  of  said  hle^way  or  of  the  bridges 
thereon." 

"(15)  That  on  said  29tii  day  of  June.  A.  D. 
1893,  the  defendant  Ohailes  Herriman  was. 
ever  since  has  been,  and  now  la,  treasorcr  of 
said  town  of  East  Hartford. 

"(16)  That  on  the  30tb  day  of  June,  A.  D. 
1893,  the  said  town  of  East  Hartford  and  the 
said  Merriman,  as  treasurer  of  said  town, 
paid  to  said  John  S.  Rlsley,  as  treasurer  of 
the  said  corporation,  unlawfully  and  In  viola- 
tion of  the  rights  of  the  plaintiff  and  of  the 
other  Inhabitants  and  taxpayers  of  stUd  town 
of  East  Hartford,  the  sum  of  five  thousand 
nine  hundred  and  sixty-two  and  ^^/itto  dol- 
lars, being  part  of  said  illegal  orders  so  illegally 
drawn  as  aforesaid,  for  said  sum  of  ten  thou- 
sand nine  hundred  and  slxty-twc  and  ss/ioo 
dollars;  and  on  said  day  tbe  said  Merriman, 
as  treasurer  of  sold  town  of  East  Hartford, 
unlawfuUy  and  In  like  violation  of  the  rights 
of  tbe  plaintiff,  undertook  to  accept,  and  so 
far  as  said  illegal  act  bad  any  effect  did  ac- 
cept, In  tbe  name  of  said  town  of  East  Hari- 
ford,  and  agreed  to  pay  from  the  treasury 
thereof,  four  of  said  illegal  orders,  to  wit,  two 
of  said  illegal  orders,  each  for  tbe  sum  of 
fifteen  hundred  dollars,  and  two  other  Illegal 
orders,  each  for  the  sum  of  one  thousand  dol- 
lars, amounting  In  all  to  the  sum  of  five 
thousand  dollars,  which  four  said  orders  are 
still  outstanding  and  unpaid. 

"(17)  That  on  the  SOtb  day  of  June,  A.  D. 
1893,  when  said  Illegal  payment  was  made  of 
said  Illegal  orders  to  tbe  amount  of  five  thou- 
sand nine  hundred  and  sixty-two  and  »Vioo 
dollars  by  the  defendants,  said  town-  of  East 
Hartford,  and  said  Merriman  as  treasurer, 
there  was  In  the  hands  of  the  defendant  Mer- 
riman, as  treasurer  of  said  town,  money  be- 
longing to  the  said  town  of  East  Hartf(Htt 
raised  by  taxation,  of  which  the  plaintiff  had 
paid  a  part,  or  money  raised  upon  the  credit 
of  said  town  of  East  Hartford,  for  which  the 
plaintiff  was  liable  to  be  taxed,  and  in  which 
he  was  Interested  as  an  Inhabitant,  Sector, 
and  taxpayer  of  said  town;  and  that  said 
Ill^al  orders  of  the  amount  last  above  said 
were  unlawfully  paid  from  said  money  so 
raised  as  aforesaid,  and  the  [daintlff  was 
thereby  wrongfully  Injured  and  affected  and 
greaUy  damaged. 

"(IS)  That  said  defendants,  the  said  town 
of  East  Hartford,  and  the  said  Merriman,  as 
treasurer  of  said  town  of  East  Hartford,  in- 
tended to  pay  the  said  four  illegal  orders, 
amounting  to  the  sum  of  five  thousand  dol- 
lars, and  now  outstanding  and  unpaid,  a^ 
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hereinbefore  set  forth,  out  of  money  belong- 
ing to  said  town  of  Bast  Hartfora,  now  In 
the  bands  of  the  defendant  Meiriman,  as 
treasurer  of  said  town,  or  Iwreafter  to  be 
paid  into  his  hands,  as  such  treasurer,  raised 
or  to  be  raised  1^  tvcatlon.  of  which  the  plaln- 
tlCt  has  paid  or  will  be  compelled  hereafter  to 
pay  a  part,  or  out  of  money  raised  or  to  be 
raised  upon  the  credit  of  said  town,  and  now 
paid,  or  hereafter  to  be  paid,  into  the  hands 
of  the  defendant  MerrlmaOt  as  treasurer  of 
said  town,  for  «4ilch  th^  platntltt  is  UaUe  to 
be  taxed,  and  In  wbidi  he  Is  Interested  as  an 
inhabitant,  elector,  and  tajq^er  of  said  town 
of  Bast  Hartford. 

"(ISa)  That  If  the  said  defendants  pay  the 
amount  of  said  four  Ulegal  orders  aforesaid  out 
of  said  mon^  of  said  town  of  Bast  Hartford, 
raised  or  to  be  raised  as  aforesaid,  the  plain- 
tiff will  be  wrongfully  affected  and  Injured 
and  greatly  damaged. 

"(Id)  That  the  plaintiff  is  apprehoudTe  and 
beUeres  that  said  defoidants  are  about  to. pay 
said  four  lUegil  orders,  amounting  to  said 
sum  of  five  thousand  doUars,  at  an  early  date, 
and  will  do  so,  to  the  great  Injury  and  dam- 
age of  the  [dalntiff  and  the  other  Inhabitants 
and  taxpayers  of  said  town  of  East  Hartford, 
unless  they  are  restrained  by  tnJunctloD,  and 
that  the  plaintiff  has  no  adequate  remedy  at 
law. 

"(20)  That  on  the  day  of  July,  1883, 

two  of  the  Illegal  orders  described  as  ontstand- 
ing  and  unpaid  In  paragraph  16,  each  bearing 
the  indorsement  In  blank  of  John  S.  Rlsley  as 
treasurer,  as  aforesaid,  one  being  for  the  sum 
of  fifteen  hundred  dollars,  and  the  other  for 
the  sum  of  one  thousand  doUars,  came  Into 
possession  of  Benjamin  Wells,  of  said  town 
of  E^t  Hartford,  who  ever  since  has  held, 
and  now  holds,  said  two  Illegal  orders,  and 
claims  to  be  the  owner  thereof. 

"(21)  Tliat  on  the  — —  day  of  July,  1893, 
the  remaining  two  of  said  outstanding  and 
unpaid  Illegal  orders  described  in  para^pb  16, 
one  for  the  sum  of  fifteen  hundred  dollars,  and 
the.  other  for -the  sum  of  one  thousand  dollars, 
each  bearing  the  indorsement  in  blank  of  said 
John  S.  Blsley  as  treasurer,  as  aforesaid,  came 
into  the  hands  of  Eunice  Cowles,  of  the  town 
of  Hartford,  who  ever  since  has  held,  and  now 
holds,  said  two  illegal  orders,  and  claims  to  be 
the  owner  thereof. 

"(22)  That  said  Benjamin  Wells  and  Bunlce 
Cowles  are  Interested  In  the  determination  of 
this  action,  and  are  made  parties  defendant 

"The  plaintiff  claims  (1)  an  injunction  re- 
atralnlng  and  enjoining  the  defendants,  the 
said  town  of  East  Hartford,  snd  the  said 
Charles  Merriman,  as  he  is  treasurer  of  said 
town  of  East  Hartford,  and  his  successors  in 
office,  and  each  of  them,  from  paying  said  four 
lU^al  orders,  amounting  in  all  to  the  sum  of 
five  thousand  dollars,  and  any  of  tbem,  and  any 
part  of  said  five  thousand  dollars;  (2)  such 
other  and  further  relief  in  the  premises  as  may 
to  equity  appertain.  Plaintiff  is  recognized  In 
^e  sufficient  sum  of  $100  to  prosecute."  etc. 


Defendants*  Answer. 

"Paragraph  1.  The  defendants  admit  para- 
graphs 1.  4,  6,  7,  8, 1(>,  15,  and  22  of  plaintiffs 
amended  complaint. 

"Par.  2.  In  respect  to  paragraphs  2  and  3 
of  said  amended  complaint,  the  defendants  ad- 
mit that  the  general  assembly  of  the  state  of 
Connecticut,  at  its  January  session,  18S7. 
passed  an  act  duly  approved  by  the  governor, 
May  19,  1887,  and  which  took  effect  upon  its 
passage,  which  act  was  entiUed  The  act  to 
establish  free  public  highways  across  the  Con- 
necticut river  In  Hartford  county.'  and  being 
chapter  126  of  the  Public  Acts  of  1887,  which 
said  act  Is  the  act  referred  to  In  said  para- 
graphs 2  and  3  of  the  amended  complaint,  and 
Is  hereby  referred  to  and  made  a  part  of  this 
defense  as  fully  as  If  It  and  all  Its  provisions 
were  incorporated  herein. 

"Par.  3.  In  respect  to  paragraph  6  of  the 
amended  complaint,  the  defendants  admit  the 
rendition  of  the  Judgment  or  decree  referred  to 
hi  paragraph  5,  and  said  Judgment  or  decree, 
and  the  proceedings  in  said  court  resultUig  In 
said  Judgment  or  decree,  are  hereby  made  a 
part  of  this  defense. 

"Par.  4.  In  reqwct  to  paragraph  6  of  said 
am^ed  complaint,  the  defendants  admit  that, 
by  the  provisions  of  said  act,  the  town  of  East 
Hartford  became  liable  to  p^  eleroi  thlrty- 
flftlis  of  the  expense  of. repairing  and  main- 
taining said  free  puUlc  highway*  and  eleven 
thirty-fifths  of  any  damages  resulting  from 
the  defective  cwdltlon  of  said  free  pubUc 
highway,  or  the  bridges  there<m,  and  deny  the 
rest  of  said  paragraph  6. 

"Far.  6.  In  respect  to  paragraph  0  ct  ti» 
amended  conq^lalnt,  the  defendants  admit  thai; 
pursuant  to  the  provisions  of  said  act  of  the 
general  usscmblyi  the  chairman  of  said  cor- 
poration was  empowered  to  draw  his  ordev  In 
favor  of  the  treasurer  of  said  corporation  upon 
the  treastuer  of  the  town  of  East  Ebirtford 
for  eleven  thirty-fifths  of  the  expense  of  re- 
pairing and  maintaining  said  free  public  high- 
way, and  also  for  etevoi  thirty-fifths  ol  any 
damages  resulting  from  the  defective  condition 
of  said  free  pubUc  highway*  and  deny  the  rest 
of  said  paragraph  9. 

"Par.  6.  Paragraph  11  of  fhe  amended  com- 
plaint is  denied. 

"Par.  7.  In  respect  to  paragraph  12  of  the 
amended  complaint,  the  defendants  admit  that 
on  the  29th  day  of  June,  1893,  the  said  Oeorge 
W.  Fowler,  as  such  chah>man,  drew  orders  in 
favor  of  said  John  S.  Blsley,  as  treasurer  of 
said  corporation,  upon  the  treasury  of  the  town 
of  East  Hartford,  for  the  abrogate  sum  of  ten 
thousand  nine  hundred  and  sixty-two  and  twen- 
ty one-hundredths  dollars,  which  sum,  mathe- 
matically considered.  Is  admitted  to  be,  for  the 
purpose  of  this  esse,  eleven  thirty-fifths  of 
the  sum  of  thirty-five  thousand  eight  hundred 
and  seventy-nine  and  ninety-four  one-hun- 
dredths dollars  (f  35,S79.M);  and  the  defendants 
deny  the  rest  of  said  paragraph  12  of  said 
amended  complaint. 
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"Par.  SL  Farasraphs  13  and  13a  of  the 
amended  complaint  are  denied. 

'Tar.  9.  In  respect  to  paragraph  16  of  eald 
amended  complaint,  defendants  admit  that  on 
the  30th  day  of  June,  18M,  the  'Bald  town  of 
East  Hartford,  and  the  said  Merrlman,  as  treas- 
urer of  said  town,  paid  to  said  John  S.  BLsl^, 
as  treasurer  of  said  corporation,  the  sum  of 
five  thousaad  nine  hundred  and  sixty-two  and 
twenty-five  one-hnndredths  dollars  ($5,902.25), 
being  part  of  said  orders  drawn  as  aforesaid 
for  said  sum  of  ten  thousand  nine  hundred 
and  sixty-two  and  twenty  one-hUndredths  dol- 
lars; and  that  on  said  day  the  said  Merrlman, 
as  treasurer  of  said  town  of  East  Hartford, 
undertook  to,  and  did,  accept  in  the  name  of 
said  town  of  East  Bta.rtford,  and  agreed  to 
pay  from  the  treasury  thereof,  four  of  said 
orders,  to  wit,  two  of  said  orders,  each  for  the 
sum  of  one  thousand  fire  hundred  dollars  ($1,- 
500.00),  and  two  other  of  said  orders,  each 
for  the  sum  of  one  thousand  dollars  ^1,000.00), 
amounting,  in  all,  to  the  sum  of  five  thousand 
doUars  ($5,000.00),  which  four  said  orders  are 
still  outstanding  and  unpaid;  and  the  defend- 
ants deny  the  rest  of  said  paragraph  16  of  said 
amended  complaint 

"Par.  10.  In  respect  to  paragraph  17,  defend- 
ants admit  that  on  the  30th  day  of  Jtme,  1803. 
when  said  payment  of  said  orders  to  the 
amount  of  five  thousand  nine  hnndred  and 
8fzl3r-two  and  twen^  one-hondredths  dollars 
was  made  by  the  defendants,  said  town  of 
East  Hartford,  and  said  Merrlman,  aa  treas- 
nrer,  there  was  in  the  hands  of  the  defend- 
ant Merriman,  as  treasurer  of  said  town,  mon- 
ey belonging  to  the  town  of  East  Hartford, 
and  raised  by  taxation,  or  money  raised  upon 
the  credit  of  the  said  town  of  East  Hartford, 
tor  which  the  plaintiff  was  liable  to  be  taxed, 
and  In  which  he  was  Interested  as  an  Inhab- 
itant, Sector,  and  taxpayer  of  said  town;  and 
defendants  deny  the  rest  <tf  siUd  paragraph  17. 

"Pax.  11.  In  respect  to  paragraph  18  of  the 
4maidfid  complaint,  the  defendants  admit  that 
town  of  B^t  Hartford,  and  said  Merriman, 
u  treasorw  of  said  town,  Intend  to  pi^  said 
four  orders,  amonnl^  to  fhe  sum  of  five  thoa- 
sand  dollars,  now  outstanding  and  unpaid,  as 
aforesaid,  ont  of  numey  belonging  to  said  town 
of  Bast  Hartford  now  In  Uie  hands  of  the 
treasurer  of  said  town,  or  hereafter  to  be  paid 
Into  his  hands,  raised  or  to  be  raised  by  taxa- 
tion, of  -wbldi  the  plaintiff  has  paid  or  win 
be  compeUed  to  pay  a  part,  or  out  of  money 
raised  or  to  be  raised  nptm  the  credit  <tf  said 
town,  and  now  paid  or  hereafter  to  be  paid 
Into  the  hands  of  the  defendant  Merriman,  as 
tzeaanm  of  said  town,  for  which  the  plaintiff 
la  UaUs  to  be  taxed,  and  in  which  he  Is  Inters 
flsted  as  aa  inhabitant,  elector,  and  taxpayer 
of  said  town  ot  East  Hartford;  and  defendants 
deny  the  rest  of  said  puagrafdi  18  (tf  the 
amended  otnnplalnt. 

"Pax.  12.  The  defendanto  deny  paragraph 
18a  of  the  amended  complaint 

"Far.  13.  In  respect  to  paragraph  19  of  the 
amended  complaint,  the  defendants  admit  that 


the  pkUntlff  believes  that  the  defendants  are 
about  to  pay  said  four  orders,  amounting  la 
said  sum  of  five  thousand  dollars,  at  an  early 
date;  and  the  defendants  deny  the  rest  of 
said  paragraph  19  of  the  amended  complaint. 

"Par.  14.  In  respect  to  paragraph  20  of  the 
amended  complaint,  the  defendants  admit  that 

on  or  before  the  day  of  July,  1893,  two 

of  the  said  orders  so  outstanding  and  unpaid, 
and  each  bearing  the  Indorsement  in  blank  of 
said  John  S.  Risley  as  treasurra*.  as  aforesaid, 
—one  for  the  sum  of  one  thousand  and  Ave 
himdred  dollars,  and  the  other  tor  the  sum  of 
one  thousand  dollars.— came  Into  the  posses- 
sion of  defendant  Wells,  who  ever  since  has 
held,  and  now  holds,  said  two  orders,  and 
claims  to  be  the  owner  thereof;  and  the  de- 
fendants deny  so  much  of  paragraph  20  as  al- 
leges that  said  orders,  or  either  of  them,  were 
illegal. 

"Par.  15.  The  defendants  deny  so  much  ot 
paragraph  21  of  said  amended  complaint  as 
alleges  that  the  orders  therein  referred  to  were 
Illegal,  and  admits  all  the  rest  of  paragraph  21. 

"Par.  Id.  The  said  orders  were  in  the  form 
following,  the  amount  being  omitted:  'No.  7D. 
Hartford,  June  20, 1893.  To  the  Treasurer  of 
the  Town  of  East  Hartford:  Pay  to  the  order 

of  John  a  Risley,  Treae.,  dollars,  and 

charge  the  same  to  the  account  of  the  board 
for  the  care  of  highways  and  bridges  across 
the  Connecticut  river  hi  Hartford  county.  (J- 
W.  Fowler,  Chairman.'  The}'  were  Indwaed 
In  blank  upon  the  back,  'John  S.  Bldey.  Treas.* 
They  were  also  Indorsed  by  the  treasurer  of 
the  defendant  town  across  the  front,  'Ac- 
cepted, with  6  per  cent  Intwest  Chaa.  iSerrl- 
man,  Treas.  June  29,  '93,'— and  were  so  ac- 
cepted, aa  per  said  Indorsement,  1^  said  treas- 
urer, on  said  data. 

'Tar.  17.  Afterwards,  on  the  day  of 

;rtil7,  1888,  the  defendants  Benjamin  Wells 
and  Eunice  Gowles  pordbosed  In  opea  market 
of  the  then  btaders  -Oiereof,  for  foil  value,  In 
good  faltb,  and  wlthoot  notice  of  any  detect, 
said  orders,  and  now  hold  the  same,  wboUy 
unpaid  and  unsatisfled. 

"Par.  1&  In  the  ajinnal  report  of  the  sdect- 
men  and  treasurer  and  other  officers  of  said 
town'  of  Bast  £[artford  to  the  town  of  Bast 
Hutford,  in  the  year  ending  September  11, 
1806,  and  In  other  sndi  r^orts,  there  was  con- 
tained, as  a  liability,  a  statement  that  said  or^ 
ders  were  stIU  ontotandlng,  as  an  immediate- 
liability,  to  the  amount  of  flve  thoimnd  dol- 
lars, bearing  Interest  at  the  rate  of  S  per  eent; 
and  said  rc^rt  with  said  statenKnt  of  said  or^ 
ders  as  liabilities,  was  accepted  by  said  town 
of  East  Hartford. 

"Par.  10.  The  said  orders  were  made,  ac- 
cepted, IndMsed,  and  n^otlated  In  ps^ment 
tw  services  of  persons  employed  and  expenses 
incnrred  by  the  first  selectman  and  town 
agent  of  the  defendant  town,  and  by  said 
board  for  the  care  of  highways  and  tsldgea 
across  the  Oonnecticnt  river  in  Hartford  coun- 
ty, to  rdieve  and  abeolvei  the  d^endant  town 
from  obligation  and  liability  respecting  the 
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■aid  highway  and  bridge,  and  the  care,  repair, 
and  maintenance  thereof;  and  said  services 
and  exitenses  were,  In  part,  rendered  and  ex- 
pended In  respect  to  the  preparation  ci  the 
act  of  the  general  assembly  referred  to  In  the 
10th  paragraph  of  the  amended  complaint, 
and  in  reai>ect  to  the  proceedings  before  the 
committee  of  the  general  assembly  In  respect 
to  said  leglBlatlon." 

FUUntUTs  Demurrer  to  the  Defendants* 
Amended  Answer. 

'rrAe  plaintiff  demurs  to  the  defendants 
ammded  answer,  and  partlenlarly  to  'para^ 
graphs  16,  17,  18,  and  19  of  tbe  def  endanto* 
amended  answer: 

"First  Because  the  board  for  the  care  of 
highways  and  bridges  across  the  Connecticut 
river  In  Hartford  county  bad  no  power  or  au- 
thority to  employ  persons  or  Incur  expenses 
to  relieve  and  absolve  the  defendant  town 
from  obligation  and  liability  respecting  the 
said  highway  and  bridge,  and  the  care,  r^alr, 
and  maintenance  thereof,  and  no  power  or  au- 
thority to  draw  orders  or  cause  orders  to  be 
drawn  upon  the  treasnrer  of  tbe  defendant 
town  to  the  order  of  ioim  S.  Ri^,  treasurer 
of  said  board.  In  payment  for  thie  sisrvlceB  of 
persona  employed  and  expenses  Incurred  for 
old  purposes. 

"Second.  Because  Oeoi^  W;  Fowler,  chair- 
man of  said  board,  had  no  power  or  authori^ 
to  draw  orders  upon  the  treasurer  of  the  de- 
Cradant  town  to  the  order  of  John  S.  Blal^, 
treasurer  of  said  board.  In  payment  of  per- 
Bons  employed  and  expenses  Incurred  to  re- 
lieve and  absolve  the  defendant  town  from 
obligation  and  UablUty  respectli^  said  hlgh- 
KKj  and  bridge,  and  the  care,  repair,  and 
maintenance  tbereof,  whether  said  persons 
were  employed  and  said  expenses  were  In- 
curred by  said  board,  or  by  tbe  first  selectman 
and  town  agent*  of  the  defendant  town,  or  by 
said  board  and  said  first  selectman  and  y>im 
agent  acting  jointly. 

■Third.  Because  John  S.  RIsley,  the  treasur- 
er of  said  board,  had  no  power  <x  authority  to 
Indorse  and  negotiate  any  orders  drawn  by 
said  George  W.  Fowler,  as  chairman  of  said 
board,  in  payment  for  services  of  persons  em- 
ployed and  expenses  incurred  by  said  board, 
or  by  tbe  first  selectman  and  town  agent  of 
the  defendant  town,  or  by  said  board  and  said 
first  selectman  and  town  agent  jointly,  to  re- 
lieve and  absolve  the  defendant  town  from 
UablU^  and  obligation  respecting  said  high- 
way and  bridge,  and  tike  care,  repair,  and 
maintenance  thereof. 

"Fourth.  Because  the  flist  sdectman  and 
town  agent  of  tbe  defendant  town  bad  no 
power  or  authority,  either  alone  or  acting 
jointly  with  aaid  board,  to  employ  persons  or 
Incur  expenses  to  relieve  and  absolve  the  de- 
fendant town  from  obligation  and  UablUty  re- 
specting the  said  highway  and  bridge,  and  the 
care,  r^Ir,  and  maintenance  thereof,  and  It 
Is  not  alleged  that  defendant  town  appointed 
an  agoit  for  sucb  purpose. 
SSA^-SS 


"Fifth.  Because  tbe  defendant  Merriman,  as 
treasnrer  of  tin  defendant  town,  had  no  pow- 
er or  authority  to  accept,  with  five  per  cent. 
Intoreat,  In  bdiatf  of  Uie  defendant  town, 
any  orders  dravra  upon  lilm,  as  s^d  treasum, 
George  W.  Fowlw,  as  rhwirman  of  said 
board,  to  the  order  of  said  John  8.  Rialey. 
as  treasurer  of  said  board,  In  payment  for 
services  of  persons  employed  or  expenses  In- 
curred by  said  board  or  1^  the  lint  select- 
man and  town  agmt  of  fbe  defendant  town,  to 
abscdre  and  relieve  the  dtfendant  town  from 
obligation  and  UablUty  respecting  said  Ugh- 
way,  and  the  care,  repair,  and  maintenance 
thereof. 

"Sixth.  Because  tbe  defendant  Morlman.  as 
treasurer  of  the  defendant  town,  had  no  pow- 
er or  authority  to  accept,  with  five  per  cent, 
biterest,  in  behalf  of  the  defendant  town,  any 
orders  drawn  upon  him  as  said  treasurer 
Oeorge  W.  Fowler,  as  chairman  of  said  board, 
to  tbe  order  of  said  John  &  RIsley,  as  treas- 
urer of  said  board. 

'Seventh.  Because  the  defendants  Benjamin 
Wells  and  Emma  Cowles,  the  purchasers  and 
holders  of  said  orders,  were  bound  to  take  no- 
tice of  the  scope  and  measure  of  the  powers 
of  the  defendant  Charles  Morlman,  as  the 
treasurer  of  the  defendant  town,  and  to  take 
notice  of  his  want  of  power  and  authority  to 
bind  the  defendant  town  by  his  acc^tance  in 
Its  behalf,  with  five  per  cent  Interest,  of  any 
orders  of  Oeorge  W.  Fowler,  chairman  of  said 
board,  upon  said  defendant  Merrtman,  as 
treasurer  of  defendant  town,  to  the  order  of 
John  8.  RIsley,  as  treasnrer  of  said  board. 

"Eighth.  Because  the  defendants  Benjamin 
Wells  and  Eunice  Cowles  were  bound  to  take 
notice  of  tbe  lawful  powers  and  duties  of  said 
board,  and  of  the  lawful  powers  and  duties 
of  Its  chairman  and  Its  treasurer,  and  to  take 
notice  that  the  chairman  of  said  boaM  had  no 
power  to  draw  orders  to  tbe  order  of  its 
treasurer  upon  the  defendant  Merriman,  as 
treasurer  of  the  defendant,  t<x  any  purposes 
save  those  specified  hi  tbe  act  of  the  general 
assembly  creating  said  board,  and  were 
bound,  at  their  peril,  to  inquire  whether  the 
orders  they  purchased  were  or  were  not  drawn 
by  said  George  W.  Fowlo*,  as  chairman,  and 
Indorsed  said  John  S.  RIsley,  as  treasurer, 
for  the  purposes  specified  in  said  legislative 
act' 

"Ninth.  Because  the  orders  held  by  said  de- 
fendants Benjamin  Wells  and  Eunice  Cowles 
were  and  are  void,  for  want  of  power  In  the 
said  board  and  In  the  first  selectman  and  town 
agent  of  defendant  town  to  employ  persons 
and  incur  expenses  for  the  purposes  specified 
in  paragraph  19  of  said  amended  answer,  and 
for  want  of  power  in  the  said  George  W. 
Fowler,  as  chairman  of  said  board,  to  draw 
said  orders  for  the  purposes  specified  In  para- 
graph 19  of  the  amended  answer,  and  Uke- 
wlse  for  want  of  power  in  said  John  S.  RIs- 
ley, as  treasurer  of  said  board,  to  Indorse  and 
negotiate  the  same,  and  for  want  of  power  In 
the  defendant  Merriman,  as  treasurer  of  said 
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defendant  town,  to  accept  the  same,  with  five 
per  cent  Interest,  on  behaU  ot  defendant 

town. 

"Tenth.  Because  It  is  not  alleged  In  para- 
graph 18  of  said  amended  answer  that  the 
warning  of  the  town  meeting  of  the  defendant 
town  which  acc^ted  the  reports  of  the  town 
officers  mentioned  In  said  paragraph,  for  the 
year  ending  September  11,  1S9G,  or  the  warn- 
ing of  any  town  meeting  which  accepted  any 
like  reports,  contained  any  notice  that  any 
unauthorized  act  or  acts  of  the  flrst  select- 
man and  town  agent  or  of  -  the  town  treasurer 
of  the  defendant  town  would  be  brought  be- 
fore such  town  meeting  for  ratification. 

"Eleventh.  Because  there  Is  no  allegation  In 
said  paragraph  18  that  any  unanthorixed  act 
of  the  first  selectman  and  town  agent,  or  of 
the  treasurer  of  the  defendant  town,  was,  In 
fact  snbmitted  for  ratification  to  any  town 
meeting  of  the  defendant  town,  with  a  state- 
ment of  the  material  facts,  so  that  the  de- 
fendant town  might  talie  lawful  action  In  the 
premises. 

"Twelfth.  Because  the  facts  alleged  in  said 
paragraph  18  are  wholly  Insufficient  in  the 
law  to  constitute  a  ratification  on  the  part  of 
the  defendant  town  of  the  unauthorized  acts 
of  the  defendant  Merrlman,  as  treasurer  of 
the  defendant  town.  In  accepting,  with  five 
per  cent  interest,  the  orders  purchased  and 
held  by  the  defendants  Wells  and  Gowles,  as 
set  out  in  paragraph  10  of  the  am^ded  an- 
swer, and  the  unauthorized  acts  of  the  flrst 
selectman  and  town  agent  of  defendant  town 
in  employing  persons  and  hicurring  expenses 
for  the  purposes  set  out  In  paragraph  19  of 
the  amended  answer. 

"^Irteentb.  Because  the  defendant  town 
had  no  power  to  employ  persons  or  Incur  ex- 
penses  to  Telieve  and  absolve  It  from  liability 
and  oblation  .respecting  the  said  highway, 
and  the  care,  repair,  and  maintenance  thereof 
(a  duty  Imposed  on  the  defendant  town  by 
the  state  of  Connecticut),  and  no  power  to 
ratify  any  unauthorised  acts  of  Its  offlcos  or 
agraits  In  employing  persons  or  Incurring  ex- 
penses for  such  purpoqes." 

Tbe  court  sustained  the  demurrer,  and,  there 
being  no  further  pleading,  rendered  judgment 
for  tbe  plaintiff.   Defendants  appealed. 

Henry  Stoddard  and  William  0.  Case,  for 
a^llants.   Francis  H.  Parker,  for  appellee. 

ANDBEWS,  a  J.  (after  stating  the  facta). 
Tbe  plalntUC  Is  a  citizen  and  taxpayer  of  tbe 
town  of  Bast  Hartford.  The  judgment  of 
the  superior  court  enjoined  that  town  perpet- 
ually from  paying  four  certain  orders  of  like 
tenor  with  the  one  recited  In  the  sixteenth 
paragraph  of  the  defendants'  answer.  If  tbe 
law  Is  so  that  the  town  Is  In  no  eveat  law- 
fully under  obligations  to  pay  those  orders, 
then  the  demurrer  was  properly  sustained, 
and  the  judgment  la  correct.  It  will  simplify 
the  discussion  If  we  ke^  distinctly  In  mind 
^m  the  outset  that  tbe  town  Is  not  liable 
aa  the  maker  or  drawer  of  the  orders.  An 


Inspection  of  tbe  order  so  recited  shows  that 
no  agent  of  the  town,  as  such,  took  part  In 
the  mailing  of  It  The  obligation  of  the  town 
to  pay  those  orders.  If  It  exists  at  all,  must 
arise  from  one  of  the  three,  or  possibly  four, 
following  conditions:  First,  because  the  said 
highway  board  had  authority  by  law  to  Issue 
orders  for  tbe  purpose  for  which  it  appears  by 
the  record  these  orders  were  Issued,  and  so 
to  make  them  binding  on  the  town;  or,  sec- 
ond, assuming  that  the  orders  were  Invalid 
when  Issued,  because  the  town  has  ratified 
them^  or,  third,  because  the  orders  were  ne- 
gotiable, and  so  their  validity  cannot  be  ques- 
tioned in  the  hands  of  the  present  holders. 
The  possibly  fourth  condition  Is  tbe  accept- 
ance of  the  bonds  by  the  town  treasurer. 
But  this  may  be  wholly  disregarded.  A  town 
treasurer  has  no  authority  to  bind  a  town  by 
his  acceptance  of  an  illegal  order.  Let  lu 
then  flrst  inquire  as.  to  the  authority  of  the 
said  iHwrd. 

At  its  January  session  in  the  year  1887.  the 
legislature  passed  an  act  entiUed  "An  act  to 
establish  free  public  highways  across  the 
Connecticut  river  IniHartfcH^  county."— by 
subsequent  legislation  made  to  apply  only  to 
Hartford  Bridge,— by  which  It  was  provided 
that  the  state's  attorn^  In  Hartford  county 
should  bring  a  complaint  to  the  superior  tonrt 
In  that  county  against  tbe  proprietors  of  the 
said  Hartford  Bridge,  then  being  a  toll  bridge; 
that  said  court,  upon  such  complaint  should 
appoint  commissioners  who  should  lay  out 
and  establish  a  highway  across  the  Connecti- 
cut river  where  the  said  toU  bridge  was,  and 
along  and  across  the  causeway  and  approach^ 
es  appurtenant  to  and  connected  thereto,  and 
should  appraise  the  damages  and  benefits, 
and  that  "said  highway,  when  so  laid  out 
and  established  as  herein  provided,  shall  be 
a  free  public  highway";  that  said  commis- 
sioners should  find  the  towns  specifically  ben- 
efited by  the  said  layout  and  establishment  of 
said  highway,  and  should  assess  to  them  such 
benefits  as  they  should  find  equitable.  The 
said  act  In  Its  seventh  section,  then  provided 
that  "wboi  said  hls^vmy  so  estaUisbed  aa 
aforesaid  shall  have  become  a  free  public 
highway  as  aforesaid,  tbe  same  shall  there- 
after be  maintained  1^  the  said  towns  so  as- 
sessed in  proportion  to  the  aaa^Nsment  upon 
said  towns  as  hereinafter  ^nvlded.  Tbe  first 
selectmen  of  the  said  aeveoU  towns  shall  meet 
on  the  second  Monday  after  said  hlfl^waira 
shall  have  become  free  public  talghwaya  as 
aforesaid,  at  the  <Hfice  of  the  selectmen  in 
Hartford,  and  annually  tbereaft«:  and  at 
BQch  oth^  times  as  tb^  shall  deem  neces- 
sary, and  said  several  first  selectnten  shall 
constitute  a  board  for  the  care,  maintenance 
and  control  of  said  bi^ways.  Bald  board 
shall  appoint  a  chairman,  secretary  and  treas- 
urer, and  said  board  shall  apportion  the  ex- 
pense of  repairing  and  maintaining  said  bl^- 
ways  upon  the  said  serwal  towns  In  propw- 
tion  to  liie  anBessmrat  against  said  towns  aa 
aforesaid,  and  said  chairman  shall  draw  Us 
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order  on  the  respcctlTe  treftsarers  of  said 
towns  to  the  order  of  the  treasurer  of  said 
board  for  the  proportional  amount  payable  by 
said  towns  as  aforesaid  for  such  repairs  and 
maintenance.  Any  damages  resulting  from 
the  defectlTe  condition  of  said  highways  or 
the  bridge  npon  the  same  shall  be  paid  by  said 
towns  in  proportion  to  the  said  assessment. 
For  the  purpose  embraced  In  this  section  the 
said  board  slull  be  a  body  pcditic  and  corpo- 
rate by  the  name  of  The  Board  for  the  Care 
of  Highways  and  Bridges  across  the  Connect- 
icut River  in  Hartford  County,'  and  action 
may  be  brought  against  said  board  by  service 
upon  Its  secretary,  .ind  any  Judgment  recover- 
ed thereon  shall  be  paid  by  said  towns  in 
said  proportions  and  in  the  same' manner  as 
h»*eln  provided  for  the  payment  of  the  ex- 
penses of  repairs  and  maintenance  as  afore- 
said. 8ald  board  shall  annually  report  to 
said  several  towns  the  expenses  incurred  and 
paid  by  them  during  the  preceding  year." 

Pursuant  to  the  provisions  of  that  act,  the 
state's  attorney  <for  Hartford  county  brought 
a  complaint  to  the  superior  court  in  that  coun- 
ty, at  Its  ■  term;  and  thereupon  commis- 
sioners were  appointed,  and  such  proceedings 
were  had  that  said  superior  court,  by  its  de- 
cree, laid  oat  and  established  a  free  public 
highway  across  the  Connecticnt  river,  at  the 
place  where  the  toll  l»idge  of  the  Hartford 
Bridge  Company  then  was,  and  along  and 
across  tbe  cansewaya  and  Approaches  appur- 
tenant to  and  connected  therewith,  and  found 
that  the  towns  of  Hartford,  Bast  Hartford, 
Glastonbory,  South  Windsor,  and  Manchester 
were  esi>eclally  benefited  by  said  layout,  and 
assessed  the  benefits  to  each,  and  the  pro- 
portion of  said  expense  imposed  on  the  town 
of  East  Hartford  was  h/sb  of  the  entire  ex- 
pense; so  that  the  said  town  of  East  Hart- 
ford became  and  was  liable  to  pay,  in  the 
manner  set  forth  In  the  said  act,  ^^/sb  of  the 
expense  of  repahdng  and  maintaining  said 
free  public  hlf^way  and  "/ts  of  any  damage 
resulting  from  the  defective  condition  of  said 
free  pnblic  highway  or  the  bridges  thereon, 
and,  BO  far  as  the  terms  of  said  act  express, 
for  no  other  expense  whatever.  Afterwards, 
In  September,  1889,  the  first  selectmen  of  the 
said  towns  met,  as  Is  provided  in  said  act, 
and  organized  the  corporation  therein  cre- 
ated, by  the  name  of  the  "Board  for  the  Care 
cf  Highways  and  Bridges  across  the  Codnect- 
icut  River  In  Hartfoi^  County,"  by  electing 
George  W.  Fowler  (then  the  first  selectman  of 
Hartford)  Its  cnalrman,  and  John  8.  Risley 
(then  the  first  selectman  of  Manchester)  as  its 
treasurer;  and  said  corporation  so  organized 
immediately  assumed  the  care  and  control  of 
said  free  public  highway,  repairing  and  main- 
taining the  same  until  the  28th  day  of  June^ 
1893.  On  said  iast-mentioned  day,  as  it  is  al- 
leged in  the  tenth  paragraph  of  the  comidaint, 
the  general  assembly,  being  then  In  session, 
passed  an  act  which  was  made  to  take  effect 
on  its  passage,  by  which  the  said  act  of  1887 
was  repealed,  and  the  stfite  ItseU  assumed 


and  nndertook  the  duty  of  repairing  and 
maintaining  thereafter  the  said  free  public 
highway.  The  purpose  for  which  the  said 
orders  were  issued  la  set  forth  In  the  nine- 
teenth paragraph  of  the  defendants'  answer, 
as  follows:  **The  said  orders  were  made,  ac- 
cented. Indorsed,  and  negotiated  la  paym^t 
for  services  of  persons  employed  and  expmaes 
Incurred  by  sold  first  selectman  and  town 
agent  of  the  defendant  town,  and  by  said 
beard  for  the  care  of  Iilghways  and  bridge 
across  the  Otnmectlciit  river  in  Hartford  coun- 
t}',  to  relieve  and  absolve  the  defendant  town 
from  obligation  and  llaMlity  respecting  the 
said  highway  and  bridge,  and  the  care,  re- 
pair, and  maintenance  thereof;  and  said 
services  and  expenses  were,  in  inrt,  rendered 
and  expended  In  respect  to  and  In  the  prepa- 
ration of  the  act  of  the  general  assembly  re- 
ferred to  in  the  tenth  paragrhph  of  the  amend- 
ed complaint,  and  in  respect  to  the  proceed- 
ings before  the  committee  of  the  general  as- 
Bc-mbly  In  respect  to  said  legislation."  We 
have  already  seen  that  the  said  orders  on  their 
face  Indicate  that  the  first  selectman  and 
town  agent  of  the  defendant  town  did  not,  as 
such,  take  any  part  in  the  making  or  dra^^ng 
of  the  said  orders.  The  first  selectman  and 
town  agent  of  the  defendant  town  was  a 
member  of  said  board.  He  took  no  part  in 
the  making  or  Issuing  the  orders  as  socb 
member.  If  said  board  might  lawfully  lssi:e 
the  said  orders  in  the  payment  of  such  em- 
ployment and  expenses,  and  so  make  them  a 
charge  on  the  town,  then  the  orders  should  be 
paid,  but  otherwise  not  And  this  brings  us 
directly  to  the  question  of  whether  or  not  the 
said  board,  for  the  care  of  highways  and 
bridges  across  the  Connecticut  river  In  Hart- 
ford county  could  lawfully  issue  these  orders 
for  such  purposes,  and  make  them  obligatory 
on  the  town  of  East  Hartford. 

It  bos  been  noticed  that  the  terms  of  the 
act  which  created  the  said  board  made  It  the 
duty  of  said  board  to  care  for,  maintain,  and 
control  the  said  highways,  and  gave  it  author- 
ity to  apportion  the  expense  of  repairing  and 
maintaining  the  same,  as  well  as  any  damages 
resulting  from  the  defective  condition  of  the 
said  highway  and  bridge,  upon  the  several 
towns  named  In  the  decree  of  the  superior 
court  The  terms  of  the  act  give  that  board 
no  power  to  impose  on  the  towns  the  expenses 
of  anything  else.  The  terms  of  the  act  gave 
that  board  no  authority  to  employ  agents  to 
appear  before  the  legislature  for  any  purpose 
whatever;  least  of  all  to  employ  agents  to 
procure  legislation  which  would  terminate  Its 
own  existence.  And  it  seems  to  us  that  said 
board  did  not  have  such  power  by  implication. 
If  we  regard  the  board  simply  as  a  device  to 
enable  the  r^resentatives  of  the  five  towns 
to  perform  a  municipal  duty  Imposed  on  the 
town  jointly  with  the  other  towns,  it  is  clear 
that  th'e  powers  of  such  a  board  should  not  be 
extended  by  implication  beyond  the  perform- 
ance of  the  joint  municipal  duty  which  made 
some  such  device  necessary.  If,  on  the  othep 
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hand,  we  regard'tbe  board  as  a  mnnlclpal  coi> 
poratlon,  It  is  one  wlUi  very  limited  powers, 
created  for  a  specified  duty  ooly,  and  most  be 
Judged  by  the  nile  applicable  to  such  a  corpo- 
ration. Public  or  munldpal  corporations  are 
not  associations,  but  are  subdivisions  of  the 
state.  The  charter  of  such  a  corporation  is  not 
a  contract  between  the  corporation  and  the 
states  nor  between  the  corporators  themselvee. 
The  effect  of  an  act  of  the  legislature  Incorpo- 
rating a  munldpalt^  Is  to  Inrest  the  govern- 
ing auttiorities  of  the  municipality— either  a 
majority  of  tiie  roters,  or  such  officers  as  are 
prescribed— with  the  power  of  local  govern- 
ment over  the  inhabitants  of  that  district 
Such  an  act,  strictly  speaking,  oonfws  powers 
which  did  not  exist  befcne.  It  confers  on  the 
gOTcming  authority  the  power  of  laying  taxes, 
and  passing  local  laws  for  the  puiposes  named 
in  the  act,  without  the  previous  consent  of 
tAe  pe<vle  of  the  district  The  goTenilng  au- 
thorities possess  no  powers  or  faculties  not 
conferred  upon  them  either  expressly  or  by 
fair  hnpllcaHon  by  the  law  which  creates  them, 
or  by  other  statutes  applicable  to  tbem.  Dili. 
Uun.  Corp.  {  21;  Mor.  FrlT.  Corp.  H  24,  640. 
1046;  Coler  t.  Cleburne,  131  U.  S.  162,  9  Sup. 
Ot  720.  A  mnnlclpal  corporation  has  no  pow- 
er 1^  Implication,  unless  It  is  one  that  may  be 
necessary  to  tbe  successful  carrying  out  of 
those  powers  which  are  expressly  given.  It 
1b  mm  reasonable  to  suppose  that  the  l^sla- 
tore,  hi  creating  a  corporation,  intended  that 
It  should  succeed  rattao'  than  that  It  should 
falL  Hence  the  courts  bold  that  such  neces- 
sary powers  were  reaUy  Intended  to  be  grant- 
ed. If  the  powers  expressly  given  can  be  ex- 
ercised without  aid  from  Impllcatirai,  tben 
nothing  can  be  implied.  And  there  can  be  no 
implication  of  a  power  existing  In  a  corprna- 
tkm  Inccmdstent  with  those  wbldi  are  express- 
\j  gnmted.  Obviously,  a  power  destructive' of 
those  expressly  granted  cannot  be  Implied.  Per- 
petual continuance  Is  onUnarllyan  essential  In- 
gredient in  the  idea  of  a  corporation.  A  cor^ 
poratioD  cannot  put  an  end  to  its  own  exist- 
ence. It  certainly  cannot  unless  tbe  power 
to  do  BO  Is  racpressly  a^ven  to  tt.  Tbe  said 
board  had  no  pow»  to  make  the  orders  In 
qnottlon  obligatory  on  tiie  d^^endant  town 
unless  It  bad  the  im^ed  power  to  employ 
agents  to  appear  b^ore  the  l^jdatnre  to  pro- 
cure legislation  to  terminate  Its  own  existence. 
Sucb  an  Implication  cannot  be  admitted. 

A  large  part  of  the  defendants'  argument  Is 
devoted  to  the  dalm  that  the  town  of  SSast 
Hartford  might— as  could  any  other  town  In 
the  state— lawfully  employ  counsel  or  agents 
to  appear  before  the  I^slature  to  procure  any 
lej^slation  in  whldi  the  town  conceives  Itself 
to  be  Interested.  Tli^  cite  Farrel  v.  Town  of 
Dertty,  58  Conn.  2S4,  20  Aa  460.  That  case, 
however,  goes  no  further  than  to  hold  that  a 
town  magr  lawfully  expend  mon^  It  has  raised 
by  taxation  to  protect  Its  corporate  Integrity, 
prfvll^m  OT  property  from  adverse  legisla- 
tion. The  doctrine  of  that  case  Is  one  that  Is 
aot  to  be  carried  furtiier.  It  cannot  be  stretcH- 


ed  Into  an  authority  Justifying  a  town  to  em- 
bark In  legislative  attacks  on  other  corpora- 
tions because  tbe  town  might  think  Itself  bene- 
fited th»eby.  In  one  aspect  of  this  case,  It  la 
CTtlrely  immaterial  whether  tbe  town  has  or 
has  not  power  to  ^ploy  agents  to  appear  be- 
fore the  legislature.  If  the  town  of  Bast  HarN 
ford  has  power  to  employ  agents  at  attorneys 
for  that  purpose.  It  has  not  done  so  in  this 
case.  In  another  aspect  of  tbe  case,  the  ques- 
tion of  the  power  of  the  town  to  emptoy  agents 
for  such  purpose  Is  material,  and  tbat  Is  on 
tbe  claim  of  a  ratification. 

The  defendants  say  that  tbe  town  ot  Bast 
Hartford  has  ratified  their  orders.  The  aver^ 
ments  in  the  pleadings  from  which  ratification 
is  claimed  are  these:  In  the  elg^teentfa  para- 
graph of  the  complaint  It  is  alleged:  "That 
the  said  defendants,  tbe  said  town  of  Bsst 
Hartford,  and  the  said  Merrlman,  as  treasurer 
of  said  town  of  £!ast  Hartford,  Intend  to  pay 
the  said  four  illegal  orders,  amounting  to  the 
sum  of  five  thousand  dollars,  and  now  out- 
standing and  unpaid,  as  hereinbefore  set 
forth."  And  In  the  eighteenth  paragraph  of 
the  answer  it  Is  allied  as  foUews:  *an  tite 
annual  report  of  the  selectmen  and  treasurer 
and  other  officers  of  said  town  of  East  Hart- 
ford to  tbe  town  of  Bast  Hartford,  in  the  year 
ending  September  11,  1889.  and  In  other  sods 
reports,  there  was  contained,  as  a  Ual^ty,  a 
statement  that  said  orders  were  still  outstand- 
ing, as  an  Immediate  llaMlity,  to  the  amount 
of  five  thousand  dtdlars.  bearing  totoest  at 
tiie  rate  of  6  per  cent;  and  said  report,  wltli 
said  Btatem^t  of  said  orde..s  as  liaUUtieB,  was 
accepted  by  said  town  of  Bast  Hartford.**  The 
dalm  as  statted  Is  like  tUs:  Ttie  town  itsdf 
might  have  employed  tbe  agents  and  attomeya 
to  appear  before  the  legislature  to  procure  tbe 
I^Utlatton  by  which  it  -ma  ideaaed  fnun  oon- 
tributing  towards  the  expense  of  the  free  high- 
way. Tbe  said  board  did  employ  attom^a, 
who  went  before  tbe  legislature,  and  procured 
such  legldatbm,  and  which  benefited  the  town. 
In  p^tnent  for  the  serrlces  so  rendered,  the 
board  Issued  the  orders  in  question,  and  now 
the  town,  by  the  action  so  above  aUeged,  baa 
ratified  those  orders.  And,  As  there  can  be  no 
ratification  of  a  contract  unless  there  was  power 
to  enter  Into  that  ctmtract  originally,  toe  qDe»- 
tion  ot  the  power  of  a  town  to  on^y  agento 
to  appear  before  the  legislature  might  be  ma- 
terial. It  would  be  matolal  If  the  diaposltimi 
of  this  case  depended  on  It  We  have  no  occa- 
sion, however,  to  pass  upon  that  question,  for 
the  reason  that  tbe  allegatlMis  of  the  pleadings 
do  not  show  a  xatiflcation.  There  Is  no  ratlfl- 
catlon  unless  the  party  has  full  knowledge  of 
all  the  facta,  nor  unless  thoe  is  the  Intent  to 
ratify.  Dibble  v.  Town  of  New  Haven,  SS 
Conn.  202,  14  Aa  210;  Stanton  r,  Ballway 
Co.,  SO  Cona  281.  22  Aa  800;  Ibwn  of  An- 
Bonla  Cooper.  64  Goul  6Mt  30  A&  TOO. 
The  allegations  here  fall  to  show  that  tbe  town 
had  full  knowledge,  and  fall  to  show  that 
there  was  an  totent  to  nOtj*  We  Qitok  then 
was  no  ratification. 
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The  ordera  wcare  not  negotiable  so  u  to 
estop  the  plaintiff  or  tbe  town  Bast  Hart- 
ford fttnn  allowing  tb^  Illegality  in  tlie  handa 
of  the  present  holders.  Hnnidpal  orders  or 
bonds  are  not  otdinarlly  negotiable.  Tbo  <a- 
jJers  in  this  ease  are  similar  to,  and  In  eftect 
predsdy  like,  the  ozd»s  diaeassed  by  the  aa- 
preme  court  of  the  United  States  In  tbe  case 
of  Mayor  t.  Bay.  10  Wall.  47t,  a  case  in 
whidi  the  city  of  NaahTille,  Tenn.,  had  issued 
ordera  for  the  payment  of  money  borrowed  by 
tbe  dty.  Hbsxe  was  no  ezpreaa  anthorlty  In 
ite  charter  for  the  dty  to  borrow  money  for 
any  purpose.  Bfr.  Justice  Braffley,  in  gMxig 
the  opinion  of  tbe  court,  said:  **VonchaB  for 
money  doe.  certificates  of '  tudebtedneas  for 
sezTicea  rendered  or  for  property  furnished  for 
the  me  of  tbe  dXft  orders  or  drafts  drawn  by 
on  dty  officer  iqKm  another,  or  any  other  de* 
Tlce  of  tbe  Und,  used  fOr  tbe  liquidating  the 
amounto  Intimately. due  to  public  credltcHrs. 
are,  of  course,  necessary  instruments  tar  car- 
rying on  the  machinery  of  munldpal  adminis- 
tration, and  for  antlc^atlng  the  collection  of 
taxes.  But  to  tarrest  such  documents  with  the 
diaract«  and  Inddedts  of  commercial  paper, 
so  u  to  render  them  in  the  liands  of  bona  flde 
holders  absolute  oUlgatlons  to  pay,  however 
irr^mlarly  or  fraudulently  issued,  Is  an  abuse 
of  their  true  diaracter  and  purpose.  It  has 
the  effect  of  convertlnK  a  municipal  organiza- 
tion Into  a  trading  company,  and  puts  it  into 
the  power  of  corrupt  officials  to  InTcdre  a  polit- 
ical community  In  irretrievable  bankmptcy. 
No  such  power  ought  to  exist,  and.  In  our  opin- 
ion, no  sncb  power  does  l^nlly  exist  unless 
conferred  by  legislative  enactment,  either  ex- 
press  or  clearly  implied.  •  •  •  But,  where 
the  power  has  not  been  given,  parties  must 
take  municipal  orders,  drafts,  certificates,  and 
other  documents  of  the  sort  at  their  peril. 
Custom  and  usage  may  liave  so  far  assimilated 
them  to  regular  commercial  paper  as  to  make 
them  negotiable;  that  Is,  transferable  by  de- 
livery or  Indors^ent.  This  quality  renders 
them  more  convenient  for  the  purpose  of  the 
holder,  and  has  undoubtedly  led  to  the  Idea  so 
frequently,  but,  as  we  think,  erroneously,  en- 
tertained, that  they  are  invested  with  that 
other  characteristic  of  commercial  paper,— free- 
dom from  all  legal  and  equitable  defenses  in 
the  hands  of  a  bona  flde  bolder.  But  every 
holder  of  a  city  order  or  certificate  knows  tliat, 
to  be  valid  and  genuine  at  all.  It  must  have 
t>een  issued  as  a  vouchor  for  city  indebtedness. 
It  could  not  be  lawfully  Issued  for  any  other^ 
purpose.  He  must  take  It,  therefore,  subject' 
to  the  risk  that  it  has  lawfully  and  properly 
Issued.  His  claim  to  be  a  bona  fide  holder 
win  always  be  subject  to  this  qualification. 
Tbe  face  of  tbe  paper  itself  is  notice  to  him 
that  its  validity  depends  upon  the  regularity 
of  its  issue:  Tbe  officers  of  the  dty  have  no 
authority  to  Issue  It  for  any  Illegal  or  Improper 
purpose,  and  their  acts  cannot  create  an  estop- 
pel against  the  dty  Itself,  its  taxpayers  or  peo- 
ple. Perfions  receiving  it  from  them  know 
whether  it  is  Issued,  and  whether  they  receive 


it;  for  a  proper  pnrpoee  and  a  pnqtes  consid- 
eration. Of  conrse,  they  are  affected  by  tiie 
absence  of  these  essential  ingredients;  and  all 
subsequent  holders  take  cum  onere,  and  are 
affected  by  tbe  same  dtf  ect"  It  was  held  that 
the  order  was  invalid,  and  that  there  could 
be  no  recovery  against  the  city.  These  con- 
siderations exactly  apply  to  the  presait  case, 
and  show  that  the  orders  enjoined  against 
were  not  negotlalde;  1  Daniel,  Neg.  Inst  p. 
324, 1  427;  Cooley,  Const.  Lim.  (&tb  Ed.)  269; 
Dill.  Mnn.  Corp.  ffi  122,  406,  457,  73S;  BeaCh, 
Pub.  Corp.  I  195.  There  la  no  ems:.  The 
other  Judges  concurred. 


m  Conn.  M) 
BUOOLES  V.  RANDALL  et  aL 
(Supxeme  Oonrt  of  Errors  of  Connecticut;  Nov. 
80,  1897.) 

Wills— CossTRuonoN  —  BiQCBST  to  "Hbibs"— 
Takinq  pbk  Stihpbs— RtOBT  or  Insakb  Lboa- 

TBB— RsStnUAST  GlaUBB— UlVIStOIT  or  SUBPLIJS 

— Bkqdbsts  to  Classbb  or  Fbksoitb. 

1.  A  begnest  to  tbe  tidrs  of  testator's  niece, 
who  died  before  testator.  Is  a  class  gift;  which, 
on  bis  death,  vests  in  her  descendants  who  were 
then  liviDg  per  stirpes;  tbe  word  "heirs"  bdng 
used  in  Its  primary  legal  sense,  and  not  to  de- 
note those  who  would  succeed  to  her  personal 
estate  under  the  statute  of  distributions. 

2.  Where  a  testator  bequeathed  moner  to  his 
niece  and  her  husband,  adding  that,  if  he  sur- 
vived them,  '*the  sum  so  intended  for  her"  should 
go  into  tbe  residuary  estate,  and  ther  both  sor* 
rived  him,  the  claose  "the  sum  so  intended  for 
ler"  does  oot  deprive  such  husband  of  bis  half 
sf  the  legacy,  or  add  It  to  the  share  of  his  wife. 

3.  Where  testator  lieqneathed  money  to  the 
heirs  of  a  deceased  woman  wlio  liad  died  unmar- 
ried, leavbig  brothets  and  a  sister,  and  five  chil- 
dren and  some  grandchildren  of  a  deceased 
brother,  the  share  that  would  have  fallen  to 
such  brother  had  he  survived  testator  should  be 
divided  into  six  parts,  one  part  going  to  eacb' 
of  ids  children,  and  the  outae  to  the  grand- 
children. 

4.  A  roedfie  sum  was  given  to  each  of  several 
persons  by  the  same  dause  In  a  will,  which  fur- 
ther provided  that,  if  testator  survived  either 
or  all  of  them,  the  sum  "so  intended  to  be  given 
to  said  deceased  Bball  be  paid  to  their,  or  each 
of  their,  heirs."  Hdd  sufficient  to  pass  the  sliare 
of  a  legatee  dying  before  testator  to  her  htSsB, 
■who  should  share  it  equally. 

6.  A  will,  after  bequeathing  numerous  lega- 
cies to  persons  by  name,  to  elasses  of  persons, 
snch  as  "heirs"  and  "children,"  and  to  oer- 
Bons  occupying  particular  relations,  as  "hus- 
bands," directed  the  executor  to  convert  the 
whole  estate  into  money,  and  provided  that,  If 
there  was  not  enough  to  pay  all  legacies,  a  pro- 
portionate dedu<^(m  should  be  made  from  "each 
legacy  named,"  and  that  any  suiplns  should  n 
equally  to  alt  legatees  "named."  bM,  ttiat  the 
word  ''named"  included  all  persons  to  whom  the 
legacies  were  to  be  paid,  though  their  individual- 
names  had  not  been  given  in  tbe  will. 

6.  Where  numerous  legacies  are  given  to  spe- 
cific persons  and  to  classes  of  persons,  a  dass 
receiving  any  legacy  should  be  treated  as  a  nnit 
in  applying  a  residuary  clause  which  provided 
that,  in  case  of  a  suiplus  over  the  amount  nec- 
essaiT  to  pay  all  legacies,  it  riionld  be  distributed 
eqnaUy  among  all  the  legatees  "named." 

Case  reserved  from  superior  court.  New 
London  county;  Milton  A.  Sbumway^  Judge. 

Action  by  Henry  Buggies,  as  executor  of  tha 
estote  of  Thomas  J.  Bldgway,  deceased, 
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8{KaJ]i8t  Edward  B.  Bamdall  and  otbon.  Case 
reserred  on  tbe  ideadln^  for  tlie  dedBlon 
ot  tbe  supreme  court  ot  errors. 

Action  for  tbe  construction  of  the  will  of 
Thomas  J.  Rldgway,  brought  by  the  execu- 
tor to  the  superior  court  of  New  Ix>ndon  coun- 
ty, and  reserved  for  the  advice  of  this  court 
on  tbe  complaint  and  answers.  Tbe  mate- 
rial portions  of  tbe  will  were  as  follows: 
"Item  1^  I  give  and  bequeath  to  the  chil- 
dren of  my  late  niece,  Catherine  Randall,  now 
deceased,  who  was  the  wife  of  John  P.  Ran- 
dall, of  Plttston,  Pennsylvania,  the  sum  of 
eight  hundred  dollars  (^800),  to  be  equally 
divided  between  them,  to  share  and. share 
alike,  to  them  and  their  heirs  forever.  Item 
2.  I  give  and  bequeath  to  my  niece  Antoi- 
nette King  (widow),  of  Stanhope,  New  Jersey, 
the  sum  of  eight  hundred  dollars  (¥800),  and, 
In  case  she  dies  before  me,  tbe  said  sum  of 
eight  hundred  dollars  1  give  and  bequeath  to. 
her  heirs,  to  be  divided  equally  among  them. 
Item  8.  I  give  and  bequeath  to  my  niece 
Amanda  Jewett,  of  Apalachine,  state  of  New 
York,  and,  in  case  of  her  death  before  me, 
to  her  heirs  forever,  the  sum  of  five  hundred 
doUars  ($500)."  "Item  8.  I  give  and  be- 
queath to  the  heirs  of  my  niece  Minerva  Eln* 
nls,  of  Hoboken,  New  Jersey,  the  sum  of  five 
hundred  dollars  (fCOO).  Item  9.  I  give  and 
bequeath  to  my  niece  Martha  Kimball  and 
her  husband,  of  Lackawaxen,  Pennsylvania, 
the  sum  of  five  hundred  dollars,  but,  In  case 
I  survive  them,  said  sum  so  Intended  for  her 
shall  become  and  remain  a  part  of  my  resid- 
uary estate,  to  be  disposed  of  as  hereinafter 
directed."  "Item  14.  1  give  and  bequeath  to 
the  heirs  of  Mary  Olbbs,  deceased,  of  Dan- 
ville, Pennsylvania,  tbe  sum  of  five  hundred 
dollars  (¥S00)."  "Item  19.  I  give  and  be- 
queath to  Mrs.  Amanda  Rockwell,  of  MUford, 
Pennsylvania,  to  Mrs.  Minerva  Hazen,  of 
Rowland,  Pennsylvania,  and  to  Louis  P.  E[a- 
zen,  of  Chicago,  III.,  the  sum  of  four  hun- 
dred doUars  (¥400)  each.  In  case  I  shall  sur- 
vive either  or  all  of  the  persons  last  named, 
then  the  said  sum  of  four  hundred  dollars  so 
intended  to  .be  given  to  said  deceased  shall  * 
be  paid  to  their,  or  each  of  their,  heirs,  and  I 
give  and  bequeath  the  same  to  them  for- 
ever." "Lastly.  I  do  hereby  folly  authorize 
and  empower  my  executor  hereinafter  named 
to  convert  all  my  real  and  personal  estate 
which  I  may  die  possessed  of  (except  such  as 
I  shall  reserve  to  be  distributed  without  in- 
ventory) into  money,  sale  or  otherwise, 
aa  he  shall  }ndge  to  be  for  the  best  interest 
of  all  the  legatees  named  tn  this,  my  last  will 
and  testament,  and  to  pay  the  legatees  named 
In  this  will  their  respective  sums  as  soon  as 
the  same  can  be  done  and  comply  with  the 
laws  of  this  state  governing  the  settlement 
of  estates  of  deceased  persons;  and  If.  after 
the  sale  of  my  property  as  above  directed, 
and  after  the  p^ment  of  my  debts  and  fu- 
neral expenses,  It  shall  be  found  that  my  es- 
tate wlU  not  pay  tbe  legacies  In  foil,  In  that 


'esse  a  iircq;Kntloiial  dednctloii  Is  1^  me  di- 
rected to  be  made  by  my  executor  from  eadi 
legacy  named  In  this  wUl,  and  eatA  legacy 
to  be  paid  according  to  such  dednctlon,  and. 
In  case  there  shall  be  a  soiplos  of  my  estate 
more  than  sniliclent  to  pay  the  aevoal  1^- 
ades  berefn  named,  said  sni^us  shall  be- 
come a  part  of  my  residuary  estate.  AH  of 
said  surplus,  and  all  tbe  rest  and  roiidue  of 
my  estate,  I  fflve,  bequeatb,  and  devise  to  all 
the  l^tees  named  in  this  wlU,  to  be  equally 
divided  among  them  all;  all  to  share  and 
share  alike,  and  In  equal  amounts  of  the 
same;**  The  wm  iras  oecuted  July  19, 
and  tbe  testator  died  in  um,  leaving  no 
widow  or  descoidants. 

Minerva  Knnls  had  died  in  1891,  leaving 
several  children,  one  at  whom,  David  R.  Bn- 
nls,  died  in  18US.  Uer  husband  is  still  living. 
David  R.  Ennls  left  a  widow  and  two  mar- 
ried daughters.  Martha  Kimball  and  her 
husband  both  survived  tbe  testator.  She 
died  before  this  salt  was  Instituted,  and  he  is 
Insana  Amanda  Jewett  bad  died  In  Janu- 
ary, 1894,  leavli^  descendants  and  a  hus- 
band. Mary  Ulbbs  had  died  unmarried,  leav- 
ing brothers  and  a  sister,  and  children  and 
grandchildren  of  a  deceased  brother.  Aman- 
da RockweU  had  died  IB  Vam,  leaving  chil- 
dren. 

The  questions  as  to  which  the  advice  of  the 
court  was  asked  were  as  foliovrs:  <1)  To 
whom,  and  in  what  soares,  shall  be  paid  Da- 
vid R.  £^1s'  part  of  tbe  legacy  given  In  Item 
8  to  the  heirs  ot  Minerva  Ennls?  (2)  To  whom 
Is  payable  the  legacy  given  In  item  9?  (3) 
Have  the  respective  surviving  husbands  of 
Amanda  Jewett,  the  legatee  named  in  Item 
3,  and  of  Minerva  Ennis,  mentioned  In  Item 
8,  any  Interest  in  the  legatees  given  In  those 
ftems,  respectively;  and,  if  so,  what  interest? 
(4)  Regarding  the  legacy  given  in  Item  14  to 
the  heirs  of  Bfary  Glbbs,  what  disposition  Is 
to  be  made  of  tbe  share  in  said  legacy  of  Wil- 
liam J.  Glbbs,  who  was  an  heir  of  Mary 
Olbbs  at  her  deatta,  bnt  died  before  testator? 
(A)  Owing  to  the  fact  that  the  testator  sur- 
vived Amanda  Rockwell,  but  died  bef<ure 
Louis  P.  Haeen  and  Minerva  Hazen,  the  leg- 
atees named  in  Item  19,  what  disposition  shall 
be  made  of  the  |4<X)  intended  to  be  given  to 
said  Amanda?  <fi)  Whereas  the  testator,  in 
the  last  section  of  said  will,  provides  as  fol- 
lows: "All  of  said  surplus,  and  all  the  rest 
and  residue  of  my  estate,  I  give,  bequeath, 
^d  devise  to  all  the  legatees  named  in  this 
vrlll  to  be  equally  divided  among  tbem  all, 
all  to  share  and  share  alike,  and  In  equal 
amounts  of  tbe  same;"  and  whereas  many 
of  the  legatees  named  In  said  will  died  tiefore 
the  testator,  and  the  legacies  which  they 
would  have  taken  If  alive  are  said  will 
given,  in  case  of  their  death,  to  their  heirs, 
who  are  not  named;  and  whereas  in  Items 
1, 8,  and  14  no  legatee  whatever  is  motioned 
1^  name,— what  disposition  shall  be  made  of 
said  residuum? 
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John  T.  Wait,  for  plalntut.  Wallace  S.  AI- 
Ub,  tm  defeadants  Edwam  HL  Bandall  and 
others.  Gardiner  Greene  ilnd  Arthur  B. 
Calkins^  for  defendants  idlxa  Jfl.  Urlswold  and 
others.  Aipos  A.  Browning,  for  defendants 
Henry  B.  King  and  others. 

BAZJ>WIN,  J.  The  legacy  to  the  heirs  of 
the  testator's  deceased  niece  Minerva  Bnnls 
was  a  class  gift,  which  vested,  upon  bis  de- 
cease, In  her  descendants  who  were  thoi  Ut- 
Ing,  per  stirpes.  Tba  will,  like  every  other,  Is 
to  be  read  as  ff  executed  at  the  moment  of 
the  testator's  death.  Whoever  were,  at  that 
time,  her  heirs,  in  the  sense  in  which  he  on* 
ployed  that  word,  are  to  take,  without  r^ard 
to  whether  they  did  or  did  not  answer  that 
descrlpthm  at  her  decease.  G<dd  t.  Judson, 
21  Conn.  616,  628.  The  word  "heirs."  In  its 
strict  and  primary  meaning,  signifies  fluwe  at- 
ttUed  by  law  to  inherit  by  descent  the  real 
estate  of  a  deceased  person.  It  Is  also  popit- 
larly  used  to  denote  those  entitled  by  the  stat- 
ute of  dlsttibntlons  to  succeed  beneficially  to 
the  personal  estate  of  a  deceased  person.  Tt^ 
win  now  before  us,  while  purporting  to  dis- 
pose of  botti  real  and  personal  estate^  con* 
templated  a  conversion  of  the  whole  Into 
money;  and  the  provision  for  the  heirs  of 
Mrs.  Ennls,  even  assuming  that  under  the  re- 
siduary clause  they  are  to  share  In  the  pro- 
ceeds of  real  estate,  should  therefore  be  treat- 
ed as  a  bequest  of  personalty.  As  a  genefal 
rule,  its  primary  legal  meaning  should  be  given 
to  every  word  In  a  win,  unless  the  context, 
when  read  In  the  light  of  the  circumstances 
surrounding  the  testator,  ^ows  clearly  t!iat 
It  was  used  In  a  different  sense.  liCake  v. 
Watson.  60  Oonn.  496,  506.  COS.  21  Atl.  1075. 
The  fact  that  the  word  now  in  question  ots 
curs  bi  a  disposition  of  jwrsonal  estete  Is  to  be 
given  due  weight,  but  It  Is  not  eonidudve. 
UuUen  V.  Beed.  64  Com.  240,  248,  29  Atl.  47a 
Resort  will  ordinarily  be  had  to  secondary 
meanings.  In  cases  of  testamentary  construc- 
tion, only  when  adherence  ta  the  primary 
meantaig  would  make  the  provision  under  con- 
sideration Ineffectual,  or  plainly  unreasonable. 
No  such  result  foUows  from  assigning  to  the 
term  "heirs  of  my  niece  iUnerva  BnnlS"  Its 
proper  legal  slgniflcatlon.  On  the  contrary.  It 
Is  highly  Improbable  that  the  testator  would 
prefer  to  her  lineal  descendants  those  who 
might  be  the  statutory  successors  to  her  per- 
sonal estate  under  the  laws  of  New  Jersey, 
with  which  It  Is  not  to  be  presumed  that  he 
was  acquainted.  It  Is  also  worth  remark  that 
In  Item  2  his  contingent  bequest  to  the  heirs 
of  another  niece  living  in  the  same  state  was  to 
be  equally  divided  between  tbem;  a  fixed  rule 
being  thus  Imposed,  without  regard  to  any 
statutory  mode  of  distribution.  The  word 
*^elrs,"  therefore.  Is  to  be  tsken  in  Its  primary 
meaning,  under  the  laws  of  Connecticut;  this 
being  the  state  where  testetor  had  his 
domicile  dnd  executed  hu  wtU.  It  ttiHowa  that 
Oie  children  of  Euvld  R.  Bnnls  together  take 
one-fonrth  ctf  the  legacy  In  question,  and  that 


his  widow  takes  nothing.  Morris  r.  Boiler  65 
Oona  45,  68;  81  All.  638. 

Martha  Kimball  and  her  husband  were  each 
entmed  to  V2S0  under  Item  9  of  the  will.  The 
reference  to  "said  sum  so  Intended  for  bet" 
cannot  avail  either  to  dotlble  her  l^cy  or  to 
deprive  hex  insane  husband  of  that  which  had 
been  expressly  given  to  blm.  'While  h^  no 
doub^  was  thus  remembered  only  because  of 
his  marriage  to  her,  the  testator  intended  to 
benefit  her  by  benefiting  him. 

The  provision  for  the  heirs  ot  Mtaiwva  Ennls 
aqd  Amanda  Jewett,  each  of  whom  bad  died 
leaving  des(»ndante  who  survived  the  testator, 
Inured  solely  to  the  b«iefit  such  descendants, 
and  the  husbands  of  these  nieces  took  nothing. 

For  the  reasons  already  steted  in  discussing 
the  legacy  to  the  heirs  of  Minerva  Bnnls,  the 
"heirs  of  Mary  Oibbs.  deceased,"  were  her 
brothers  and  sister,  and  those  of  the  descend- 
ants of  her  deceased  brothers  who  were  llvbig 
when  the  testator  died;  sharing  per  stirpes. 
What  would  have  fallen  to  William  J.  Olbbs. 
had  he  survived  the  testator.  Is  to  be  divided 
Into  six  ports,  of  which  each  of  his  children 
takes  one,  and  that  remaining  goes  to  the  dill- 
dren  of  his  deceased  son.  Cook  v.  CatUn,  25 
Conn,  387. 

The  death  of  Amanda  Rockwell  before  the 
testetor  brought  into  operation  the  dause  of 
the  wni  hitended  to  be  for  the  boiefit  of  her 
heirs.  While  InartifldaDy  expressed,  It  is  suf* 
flclent  to  send  the  legacy  to  them,  and  Insuf- 
ficient to  multiply  It  by  theto*  nnmbw.  Badi 
taku  an  equal  share  In  (400. 

The  residuary  clause  empowers  the  executor 
to  convert  the  whole  estate  Into  mon^  in  sndi 
manner  "ss  be  shall  judge  to  be  for  the  best 
Interest  of  all  the  legatees  named,"  and  "to 
pay  the  legatees  named  their  respective  sums" 
as  soon  as  may  be,  and  dtrecte  that.  If  the  es- 
tete should  prove  Insufficient  to  "pay  the  lega- 
cies in  full,"  R  proportionate  deduction  Is  to 
be  made  **from  each  legacy  named,"  but  that, 
If  there  be  "more  than  sufficient  to  pay  tiie 
several  legacies  herein  named,"  the  surplus 
Shan  go  "to  an  the  legatees  named  In  this 
will,  to  be  equally  divided  among  them  all, 
all  to  share  and  share  alike,  and  In  equal 
amounte  of  the  same."  This  use  of  the  word 
"nuned"  as  descriptive  of  an  the  legacies  that 
were  to  be  paid  shows  that  he  meant  It,  when 
employed  to  designate  legatees,  to  have  the 
same  application,  and  Include  all  to  whom 
these  legacies  wwe  to  be  paid.  He  had  di- 
rected that  certeln  sums  should  be  paid  tin- 
der the  25  preceding  "itons"  of  his  wHI,  and 
the  sums  so  named  woe  the  'legacies  herein 
named."  Those  who  were  to  recdve  them 
were  equally  "named,"  whether  described  by 
their  proper  individual  names  or  as  members  of 
a  class,  like  "heirs"  or  "dilldren,"  or  as  oc- 
cupying a  certain  relation  to  another,  such  as 
a  "husband."  Broml^  v.  Wright.  7  Hare,  331 
It  Is  equally  evident  tiiat,  while  he  meant  that 
those  who  might  suffer  by  an  abatouent  In 
case  of  a  deficiency  of  the  estete  should  be 
the  ones  to  profit  by  a  surplus  In  case  a  ra- 


Digitized  by 


Google 


888 


88  ATLAimO  REPORTER, 


sldimin  were  formed,  he  did  not  Intend  fliat  In 
that  eroit  they  cdioiild  have  a  precisely  oorre- 
Bpondlng  benefit  Any  abatement  was  to  be 
proportional,  as  reflects  each  legacy;  hat  any 
Increase  was  to  be  the  subject  of  equal  ^trl- 
bntlon  among  "all  the  legatees  named."  Fol- 
lowing the  Interpretation  already  assigned  to 
the  term  "aU  the  legatees  named,"  by  which 
It  Is  to  be  nnderstood  to  Include  those  named 
aqy  dass  description,  we  think  that  Ihe 
class  receiving  any  legacy,  however  nmnerons, 
should  be  treated  as  a  unll^  as  respects  the 
division  of  the  sorplns.  The  right  to  share  In 
It  was  an  incident  of  each  of  these  l^ades, 
and  It  Is  more  reasonable  to  sappoBb  that  the 
testator  bitended  the  number  of  diares  to  be 
tbat  of  the  different  legacies  that  todk  ^ect 
tiian  that  of  tbe  indl^duals  betweoi  whom 
these  legacies  might,  by  the  accident  of  death, 
and  ctmseqnent  substitution,  happen  to  be  dl< 
vlded.  It  was  uncertain.  In  the  testator's 
mind,  whether  there  would  be  any  residuary 
estate.  There  were.  In  all.  27  legacies  given  to 
as  many  Indlvldnals  or  <Aaraes,  and  of  tiiese 
18  were  subject  to  lapse.  The  number  of  re- 
siduary shares,  therefore,  under  the  oonstmc- 
tlon  of  the  will  which  we  adopt,  could  not 
exceed  27,  and  might  be  only  9,  while,  If  the 
division  were  to  be  made  per  capita,  amoi^ 
all  the  Individuals  who  share  In  any  legacy,  the 
portion  of  each  might  be  a  mere  trifle.  It  is 
to  be  presumed  that  the  testator  intended  that 
his  residuary  legatees  should  receive,  if  any- 
thing, what  wonld  be  of  substantlBl  benefit 
The  superior  court  Is  advised  to  enter  a  decree 
In  conformity  with  this  opinion.  The  other 
Judges  concur. 

(TO  Conn.  M) 

BEBQIN  V.  SOUTHERN  NEW  ENGLAND 

TEL.  00.  et  al. 
(Stq;ireme  Court  of  Errors  of  Connecticnt.  Not. 
30.  1897.) 

Imubiks  to  Skrvakt— Plaors  for  Work— Neoli- 
obncb  aw  contributorr  m eolioencb— bcbdss 
Of  Proof— Appb At,  —  Retibw  — Sufficibkot  or 
EviDBNOB— Hakmlbbs  £rroh. 

1.  Under  Gen.  SL  {  8946,  and  Pnb.  Acts 
1893,  c.  169.  S  3.  which  give  to  local  authorities 
full  control  of  the  location  of  telephone  and  elec- 
tric railroad  wires,  poles,  etc.,  within  municipal 
OKporations,  it  is  not  unlawful  for  a  telephone 
company  and  an  electric  railroad  company  to  use 
the  same  poles  in  a  city,  where  the?  do  so  at  the 
request  of  the  municipal  authorities. 

2.  In  an  action  for  damages  caused  by  negli- 
gence, the  question  of  defendant's  neglieence  is 
one  or  fact,  which  will  not  be  reviewed  where 
the  degree  of  care  imposed  by  law  was  apperent- 
iy  allied  to  defendant  by  the  trial  court,  fai  test- 
ing its  conduct  in  regard  to  negligence. 

S.  Where  a  telephone  company  and  an  elec- 
tric railroad  company  used  the  same  poles  for 
their  wires,  the  law  did  not  absolutely  require 
tiie  telephone  company,  as  between  It  and  its 
linemen,  to  Inspect  and  test  guy  wires  and  cir- 
cuit breakers  put  in  by  such  railroad  company,  to 
discover  wheuier  they  were  in  a  safe  condition, 
but  whether  the  employer  or  the  employ^  shooia 
discharge  such  duty  depended  on  the  circiunstan- 
ces  of  the  particular  case. 

4.  In  an  action  for  death  caused  by  negligence, 
where  tiie  extent  of  the  injury  is  uiown,  plain- 
tiff Is  entitled  to  a  judgment  for  substantial 


damages  If  defendant  fSlls  to  riiow  dtber  that 
it  was  not  negligent  as  alleged,  or  tluit  the  Injury 
was  the  result  of  deceased's  contributory  negli- 
genee. 

6.  In  an  action  for  death  caused  by  negligence, 
a  finding  by  the  trial  court  that  deceased  was  not 
in  the  exercise  of  dae  care  as  alleged  in  the  com- 
plaint, and  that  his  negligence  essentially  con- 
tributed to  his  Injury,  is  concluuve,  where  the 
test  applied  by  sudi  court  was  the  care  which  a 
person  of  ordinary  prndence  and  Jadgment 
should  have  exercised  under  ^mllar  circumstan- 
ces. 

6.  In  an  aetioa  an  admlolstrator  for  tiie 
death  of  his  InteHtate,  error,  if  any,  in  admitting 

evidence  that  plaintiff,  before  he  was  an>oint- 
ed  administrator,  discharged  the  cause  of  ac- 
tion against  defendant,  was  harmless,  where  the 
court  properly  refused  to  hold  tliat  the  facts 
proved  constituted  a  release,  and  deceased  wss 
guilly  of  contributory  negligence  which  preclud- 
ed recovery. 

7.  Where  plaintiff  recovered  nominal  damages 
against  one  defendant,  and  bis  rig^t  to  recover 
more  was  defeated  by  deceased's  contributory 
negligence,  error,  if  any,  in  admitting  and  exclud- 
ing evidence  which  c^uld  not  have  affected  the 
trial  or  decision  of  the  question  of  contributory 
negligence, 'was  harmless. 

Appeal  from  superior  cotu^  New  Haven 
county;  Milton  A.  Shuraway,  Judge. 

Action  by  John  J.  Bergin,  administrator  of 
the  estate  of  Timothy  Delaney,  deceased, 
against  the  Sontbem  New  England  Tele^ihone 
Company  and  the  Meriden  Electric  Ballroad 
Company  for  the  death  of  platutlff'a  Intestate, 
caused  by  defendants'  negligence.  Defendant 
railroad  company  defaulted,  and  a  demurrer 
by  defendant  telephone  company  to  the  com- 
plaint was  overruled.  There  was  a  Judgment 
In  favor  of  plaintiff  for  nominal  damages 
against  the  railroad  company  only,  and  he  ap- 
peals. Affirmed. 

The  complahit  alleged  fbat  the  defendants 
were,  without  authority,  operating  their  sys* 
terns  Jointly;  tbaX  defendants  were  ne^lgent 
In  using  the  defective  dnnilt  breaker  described 
below,  and  in  permitting  the  deceased  to  work 
at  the  place  In  qnestlon,  when  th^  knew,  or 
by  the  aerdse  of  a  reasonable  si^ervlslon 
should  have  known,  that  tbe  dzcnlt  tweakeis 
were  defective;  that  idalntUTa  Intestate  was  In 
the  exercise  of  due  care,  and  did  not  know, 
and  that  It  was  not  his  business  to  know,  of 
tbe  dangerous  condition  of  the  span  wire  by 
reason  of  the  d^ectlve  circuit  breaker.  Tbe 
following  facts  were  found  by  the  court: 

The  defendant  the  Southern  New  England 
Telephone  Company  In  operating  its  telephone 
lines  has  frequent  occasion  to  take  down  and 
build  lines  of  wires,  and  frequently  the  mo- 
nldpal  auOioritles  desire  the  wires  of  ttie  tele- 
phone company  and  the  street-railway  company 
and  the  electric  company  to  be  on  the  same 
pole.  The  plaintiff  on  November  13,  1895. 
was  appointed  administrator  of  the  estate  of 
Timothy  Delaney,  an  experienced  Unman  of 
the  defendant  tel^hone  company,  who  was 
killed  at  Meriden  on  August  12,  1895,  while 
ttpon  the  ground  and  colling  a  wire  of  his  em- 
ployer, which  rested  on  a  cross  armot  a  pole 
jointly  used  by  the  defendants.  Tbe  M^idai 
Electric  Ballroad  Company  Is  by  Its  charter  an- 
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tborized  to  carry  on  the  sti^eet-raUroad  boslnees 
In  the  city  of  Meriden,  upon  Main  street  and 
elsewhere,  by  dectrldty,  by  means  of  the 
overhead  or  trolley  wire  system.  The  current 
of  electridty  used  by  the  telephone  company 
Is  harmless.  The  cnrmnt  used  In  the  electric 
street  railway  company  Is  between  000  and 
550  ToltB,  and,  while  not  usually  fatal,  is  dan- 
gerous. The  telephone  company  management 
at  the  time  of  the  accident  was  as  follows:  A 
president,  who  was  the  general  manager  of  all 
Its  departments;  a  genaml  superintendent,  who 
had  general  charge  of  all  construction  work 
throughont  the  state,  more  especially  relating 
to  the  plans  of  such  work;  two  division  super- 
intendents, whose  duty  was  to  carry  out  the 
otdeca  of  the  genoral  anperlntendott,  and  OTer- 
see  the  construction  wortt  In  their  departments. 
The  western  department,  who*  the  accident 
occurred,  was  In  charge  of  one  W.  S.  Crofnt 
The  actual  work  of  construction  and  changes 
was  d(me  by  gangs  of  workmen,  each  being 
assigned  to  a  separate  Jol>.  At  the  time  of 
the  accident  there  were  several  gangs  at  work 
under  the  general  supalntendence  of  Crofut 
Bach  gang  consisted  of  a  foreman,  two  or  three 
or  more  linemen,  and  two  or  three  or  more 
groondmen.  The  groundman  works  mainly  on 
the  ground,  digging  post  holes,  and  other  such 
work.  A  lineman  is  frequenOy  termed  a 
"climber."  His  special  duties  are  In  *^iTniiiwg 
poles,  and  working  at  the  wires,  cross  arms, 
etc.,  at  the  tops  of  the  poles.  He  Is  frequently 
reQitlred  to  do  gronnd  votk.  Tbfb  foreman 
gives  orders  to  the  men  during  the  ootirse  of 
the  woik.  He  Is  equipped  with  apparatus  for 
cUmUng  poles,  and  Is  -expected  to  dlmb  poles, 
and  work  at  tlie  wires  at  the  tt^s  of  tiie  poles, 
as  occasion  may  require.  The  division  super- 
l^tendcnt  gives  no  testroctlons  to  tin  gang  as 
to  how  the  work  shall  be  performed  In  detaU. 
At  the  time  of  the  accident,  Deianey,  the  de- 
ceased, had  bem  In  the  VBspVar  ol  the  tdephone 
company  for  many  years,— flr»»t  as  a  grouod- 
man,  but  most  of  the  time  as  a  lineman.  He 
was  a  competent  lineman,  and  familiar  with 
tlie  nature  of  the  business  In  wUcb  be  was  em- 
I^yed.  At  Oie  reqnest  of  tie  dty  of  Merlden 
the  electric  street  railway  company  and  the 
telephone  company  agreed  to  use  a  common 
pole  tbron^  certain  streets,  and  the  wortc  of 
shifting  Uie  wfrea  from  the  old  ptdes  upon  the 
new  line  of  poles  was  performed  by  the  tele* 
phone  company.  The  trolley  wire  of  the  elec- 
tric street  railway  company,  where  the  acct- 
dmt  happened,  was  held  In  position  by  a  span . 
wire,  directly  crossing  the  street  from  pole  to 
pole,  and  from  wUch  the  ixoHey  wire  was 
bung,  l^ien  from  each  of  the  two  opposite 
ptdes  there  ran  a  wtre  towards  the  next  two 
oinNMlte  poles,  and  In  a  dtegmiBl  direction, 
meeting  at  t^  center,  betweoi  two  sets  of 
poles  on  the  trolley  wire.  These  wires  are  called 
"gtqr  wires."  Tb^  are  connected  dlrecOy  with 
the  troU^  wire;  the  object  of  these  wires  be- 
ing to  keep  the  trolley  wire  from  slipping 
lengthwise.  A  short  distance  from  the  Junc- 


tion ot  tlKse  guy  whres  wltib  the  trolly  wire, 
the  electric  street  railway  company  had  In- 
serted what  is  called  a  "drcult  breaker."  This 
is  a  ball  made  up  of  Insulated  substances,  the 
wire  connecting  at  one  and  the  other  side  of 
It;  and  thus  the  cmrent  of  electricity  Is  ar- 
rested. It  was  the  usual  method  of  conatmc-. 
tlou,  80  far  as  the  guy  wires  are  concerned. 
Theae  circuit  breakers  ordinarily  perform  their 
work  soocessfully.  They  were  put  in  by  the 
street-railway  company  In  the  original  con- 
struction of  the  work,  and  tbe  telephone  com- 
pany was  not  expected  to  overhaul  the  drcnlt 
breakears  on  these  guy  wires,  In  the  work  of 
shifting  the  wires  of  both,  companies  to  and 
upon  the  new  pcrfes.  When,  for  any  cause,  a 
circuit  breaker  becomes  sufficiently  defective, 
then  fha  electricity  passes  throng  the  circolt 
breaks,  upon  the  wire  b^nd. 

Delano  had,  long  before  tbe  acddent  in 
qnestjon,  received  the  printed  book  of  the 
company,  containing  its  rules,  among  which 
was  the  following:  "The  company  will  not 
be  liable,  any  further  than  above,  for  doc- 
tors* fees  and  other  expenses  incurred  by 
reason  of  accidents;  and  employfia  are  cau- 
tioned against  placing  themselves  in  haa* 
ardous  posUionfl,  climbing  unsafe  poles, 
handling  electric  light  and  power  wires." 
And  his  attention  had  been  specially  called 
to  this  rule.  He  had  also  been  persosaUr 
shown  by  Mr.  Crofut,  when  at  work  a 
Job  of  a  similar  character  in  Anaonla,  ttae 
danger  uistng  from  the  iMssIble  escs^  of 
tlw  electric  current  from  street-rallwi^ 
wires  upon  tbe  wires  of  the  telephone  com- 
pany; and  it  had  been  pointed  out  to  him 
by  BIr.  Orofnt;  at  that  time,  how  be  could 
detect  It  A  common  method  then  shown 
to  him  1^  Crofnt  la  applying  to  the  aos- 
pected  wire  one  «iff  of  a  wire,  the  other  end 
of  which  Is  In  the  gnnmd.  to  find  oat  by  the 
flashes  whether  the  electricity  passes  from 
the  suspected  wire  inte  the  wire  reaching  to 
the  ground.  Such  method  of  inspection  was 
also  commonly  and  well  known  among  line- 
men. Linemen  are  employed  by  tbe  tde- 
phone company,  among  other  things,  for  the 
purpose  of  doing  work  whleh  is  dangerona, 
Ify  reason  of  the  poaatUe  contact  of  the  t^ 
phone  wires  with  highly-charged  wires  of 
the  streot-rallway  or  other  companies.  The 
llnemoi  are  to  do  their  own  testing  In  such 
work.  The  tdephone  company  has  no  other 
men  than  the  llnemra  to  do  the  testing,  aa 
the  linemen  loiiew;  and  there  was  nothing 
to  prevent  Delaney  from  testing  the  guy 
wire,  and  the  linemen  on  this  Job  were  fur- 
nished with  all  the  tools,  appliances,  and 
wires  with  which  to  test  wires  of  the  elee- 
trtc  street  railway  company.  One  Butler 
was  foreman  of  the  gang  of  men  set  to  work 
upon  this  Job  of  transferring  both,  sets  oC 
wires  to  one  pole,  the  upper  part  of  which 
^e  was  to  be  the  exclusive  property  of  the 
tele^one  company,  and  the  loww  part  of 
the  street-railway  company.   Bi^  cautioned 
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T>elaney  as  to  the  dangerous  character  of  the 
work,  especially  the  dangers  which  might 
come  from  the  escaping  of  the  powerful  elec- 
tric current  In  the  trolley  wires  Into  some 
of  the  wires  which  they  might  be  called  upon 
to  handle.  In  the  previous  progress  of  this 
Heriden  Job,  there  had  been  called  to  De- 
laney'B  knowledge  two  Instances  where  the 
circuit  breakers  of  the  electric  street  rail- 
way company  on  guy  wires  were  defective, 
and  where  the  electric  current  passed 
through  the  trolley  wires  tipon  the  tele- 
phone wires,  and  caused  considerable  dam- 
age. In  burning  out  telephones,  etc.,  although 
there  was  no  damage  to  persons.  In  these 
cases  the  electric  railway  company  furnish- 
ed hew  circuit  breakers,  which  the  linemen 
of  the  telephone  company  Inserted  in  place 
of  the  defective  circuit  breakers,  as  Delaney 
well  knew.  The  work  of  insertion,  to  a 
lineman,  is  insignificant,  In  point  of  time  or 
skill.  Delaney  was  the  next  man  in  the 
gang,  and,  In  the  absence  of  Butler,  bad  the 
charge  thereof.  i 

The  accident  occurred  by  reason  of  a  de- 
fective circuit  breaker  on  one  of  the  guy 
wires.  In  the  following  manner:  Two  line- 
men In  the  gang,  about  three  days  before 
the  accident,  in  the  course  of  their  work  had 
unfastened  this  particular  guy  wire  from  Its 
old  pole,  and  lashed  It  upon  the  new  pol& 
In  BO  doing  they  felt  no  electric  shock.  They 
were  on  a  wooden  pole,  which  served  as  a 
nonconductor.  Whether,  being  on  a  wooden 
pole,  a  person  will  receive  a  shock  of  elec- 
tricity, or  not,  depends  upon  a  variety  of  cir- 
camstances.  A  day  or  two  after  the  guy 
wire  had  been  lashed  to  the  new  pole,  one 
Flannlgan,  a  gronndman,  was  sent  up  the 
new  pole  to  its  top,  for  a  certain  telephone 
purpose,  and,  on  his  way  up,  took  hold  of 
the  guy  wire  on  which  was  the  defective  cir- 
cuit breaker,  and  felt  a  distinct  shock  of 
electricity.  On  his  way  down  the  pole, 
after  completing  his  work,  he  carefully 
avoided  touching  that  wire.  At  this  time, 
Delaney,  Flannlgan,  and  another  ground- 
man  were  working  together,  and  Butler,  the 
foreman,  was  absent  Meeting  Delaney  at 
the  foot  of  the  pole,  Flannigan  said  to  him 
that  be  had  just  had  a  shock  from  that  guy 
wire.  Indicating  which  one  it  was.  Delaney 
made  light  of  it,  and  did  not  take  any  steps 
to  test  the  accuracy  of  Flannlgan's  Informa- 
tion, nor  did  he  report  the  same  to  Butler. 
A  short  time  afterwards'  It  became  neces- 
sary to  take  down  a  telephone  wire  which 
had  been  strung  up  on  top  of  the  new  poles. 
Such  work  Is  done  by  cutting  It  at  various 
places,  then  taking  It  oflT  poles,  and  coiling 
It  Butler  assigned  one  Davis,  a  lineman, 
to  coll  the  wire,  and  Delaney  to  cut  It,  and 
then  went  off  to  another  part  of  the  Job,  at 
some  considerable  distance;  giving  no  other 
instructions  as  to  how  the  work  should  be 
done.  Delaney  told  Davis  to  cut  the  wire, 
ud  be  <Didan6^  would  coil  It  up.  Davis 


cnt  the  wire  at  the  proper  place,  and  De- 
laney began  to  coll  It  up.  In  doing  so  he 
pulled  it  directly  from  the  top  of  the  poles  on 
which  it  rested,  and  it  was  perfectly  obvious 
to  him  that  the  way  in  which  he  was  doing 
the  work  would  bring  the  telephone  wire  di- 
rectly upon  the  guy  wire  pointed  out  to  him 
by  Flannlgan,  as  above  described,  and  which 
in  fact  contained  the  defective  circuit  break- 
er. He  was  pulling  and  coiling  the  wire 
but  a  short  dlirtance  from  the  pole  to  which 
was  lashed  the  guy  wire  containing  the  de- 
fective circuit  breaker,  and  this  pole  was 
the  nearest  one  to  his  place  of  work.  Ob- 
viously, when  the  wire  should  be  pulled  off 
the  pole  beyond.  It  would  drop  from  the 
last  pole  and  strike  the  guy  wire,  which  in 
fact  was  charged  with  the  electric  current 
from  the  trolley.  He  paid  no  attention  to 
the  manner  in  which  his  wire  would  come 
upon  the  guy  wire,  nor  did  he  take  any  steps 
to  prevent  the  telephone  wire  from  striking 
the  guy  wire.  There  were  two  methods  usu- 
ally employed  by  gangs  In  taking  down  a 
telephone  wire  from  above  a  dangerous  elec- 
tric wire.  One  was  for  a  man  to  take  a  rope 
and  fasten  one  end  to  the  wire,  and  guy  It 
off  from  any  possible  contact  with  the  dan- 
gerous wire.  Another  was  for  a  lineman  to 
climb  a  telephone  pole,  and  take  the  wire, 
which  Is  not  very  heavy,  from  the  telephone 
pole,  and  throw  It  off  the  arm  on  the  side  op- 
posite the  guy  wire;  thus  getting  it  off  upon 
the  ground  before  colling  it  There  were 
ropes  In  the  gai^  team  of  the  telephone  com- 
pany upon  the  premises,  and  Delaney  could 
have  had  the  services  of  one  of  the  gang.  If 
he  had  asked  for  them.  It  was  also  entire- 
ly easy  for  him  alone  to  have  taken  the  wire 
off  the  pole  In  question,  by  throwing  it  Into 
the  street,  and  away  from  the  dangerous  gu;^ 
wire.  In  pulling  and  coiling  the  wire,  stand- 
ing at  the  same  time  on  damp,  moist  ground, 
and'  his  clothing  being  wet  with  perspiration, 
the  telephone  wire  struck  the  dangerous  guy 
wire;  and  Delaney  Instantly  fell  forward  on 
his  face,  and  became  at  once  unconscious, 
and  died  in  a  few  moments.  Except  as 
above  stated,  there  was  no  knowledge  or  In- 
formation In  any  officer,  agent,  or  employ^ 
of  the  telephone  company,  or  of  the  electric 
railroad  company,  of  the  defective  condition 
of  tkis  circuit  breaker. 

On  the  trial  of  the  case  It  was  shown  that 
the  plaintiff,  before  be  was  appointed  admin- 
istrator, aprdled  to  the  Southern  New  England 
Telephone  Company  for  funds  with  whidbi  to 
properly  bury  Delaney.  The  proper  officers  of 
the  telephone  company,  protesting  that  the 
company  was  not  liable  for  the  acddeut,  de- 
clined to  do  80  unless  all  claim  against  the 
company  on  account  of  the  accident  should  be 
released  and  discharged.  Thereupon  it  was 
agreed  between  the  plaintiff  and  the  teleptume 
company  that  all  claims  against  the  companj 
should  be  leteftsed  and  discharged,  and  the 
(T-  pany  would  furnish  funds  to  bxxcj  the  de- 
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ceased.  In  pursuance  of  such  agre«nent  the 
telephone  company  did  funilsti  funds  for  the 
suitable  burial  of  Delaney*  SubBequently  the 
plaintiff  took  out  letters  of  admlDlstratloD  up- 
on the  estate  of  Delaney,  and  brought  this 
si^t,  trnt  has  ner^  refunded  said  money.  The 
telephone  company  claimed  upon  the  trial  that 
the  agreement  of  the  plaintiff  and  his  conduct 
as  above  described  were  the  agreement  and 
conduct  of  an  administrator  de  son  tort,  and 
efCectuaUy  discharged  the  cause  of  action  set 
up  in  the  complaint.  The  def«idant  the  elec- 
tric street-railway  company  claimed  that  such 
dlschajTge  of  the  telephone,  company  operated 
as  a  discharge  of  the  electric  railroad  com- 
pany. To  the  admission  of  this  evidence  the 
plaintiff  objected.  The  objection  was  over- 
ruled, and  the  plaintiff  excepted,  but  the  court 
did  not  rule  that  tiieee  facts  constituted  a  re- 
lease of  the  cause  of  action.  The  defendants 
also  offered  testimony  to  show  that  the  plain- 
tiff made  application  for  his  appointment  as 
administrator  as  a  creditor  of  the  estate  of 
Delaney,  and  that  he  was  the  active  man  In 
the  matter,  and  tbat  this,  In  connection  with 
his  conduct  In  assuming  to  settie  all  claims 
with  the  tdephone  company,  made  It  admissi- 
ble, espedally  so  as  said  8iH>Ucatlon  disclosed 
that  the  persons  entitled  by  our  law  of  distri- 
bution to  the  avails  of  this  suit  were  residents 
of  Ireland,  and  coi»equently  Bergin  was  the 
one  who  did  whatever  was  done,  both  In  pro- 
curing funds  to  bury  Delaney.  and  in  brhiglng 
this  suit,  and  In  having  an  administrator  ap- 
pointed. The  cotnrt  admitted  this  evidence,  as 
bearing  upon  the  question  that  the  plaintiff, 
at  the  time  he  made  the  settiement  with  the 
tel^one  company,  was  an  administrator  de 
«on  tort,  and  to  this  rnllng  the  plaintiff  ez- 
cepted. 

At  the  time  of  the  injuries  complained  ct 
there  was  an  Instrument  In  use  wherein,  at 
the  power  house  of  an  electric .  railroad,  at  a 
time  when  the  cars  are  not  running,  any  leak- 
age by  means  of  defective  circuit  breakers  or 
otherwise  could  be  ascertained  and  located; 
but  the  defendant  the  Merlden  Slectric  Rail- 
road Oompany  had  no  mch  instrument  at  Its 
power  house  on  ot  prior  to  August  12,  1895. 
The  construction  of  the  lines  of  both  defend- 
ants was  of  standard  design,  and  ordinarily 
suitable  for  the  purpose  for  which  each  was 
Intended,  and  the  appliances  used  by  both  de- 
fendants were  ordinarily  competent  and  rea- 
sonably adapted  to  their  use.  The  Instrument 
above  referred  to  would  not  disclose  any  leak- 
age from  a  circuit  breaker  to  a  pole  under  all 
clrcmnstances,  but  would  disclose  a  leakage 
Into  the  ground. 

In  the  course  of  the  trial  the  defendant  the 
Meriden  Electric  Railroad  Company  offered 
one  Edmund  O.  Boynton,  an  electrical  expert, 
and,  among  others,  asked  him  the  following 
question:  "Q.  Now,  Mr.  Boynton,  suppose 
that  a  man  is  coiling  up  wire  which  he  is 
taking  down  from  the  pole8,^nlllng  it  down; 
pulling  off  the  poles,  not  coiling  at  this  time.— 
and  suddenly  receives  an  electric  shock  from 


off  tiiat  wire,  and  Is  thrown  to  the  ground,  so 
that  he  falls  upon  the  wire  when  the  wire  Is 
about  his  body  and  his  arms,  more  or  lees, 
and  the  ground  Is  wet,  and  his  clothes  are  wet 
with  perspiration;  what  have  you  to  say  as  to 
the  conditions  of  such  a  case,  so  far  as  receiv- 
ing the  full  current  of  electricity?"  To  which 
the  plaintiff  objected  on  the  ground  that  some 
of  the  assumptions  Id  the  question  have  no 
foundation  In  fact:  First,  that  the  wire  was 
coiled  around  his  arm;  second,  that  he  was 
walking  away  from  tiie  pole.  The  question 
was  allowed,  and  the  plaintiff  duly  ekcepted. 
The  evidence  was  conflicting  as  to  whether 
the  deceased  was  walking  and  facing  away 
from  or  towards  the  pole  at  the  time  he  re- 
ceived the  shock;  also,  as  to  the  exact  manner 
In  which  be  was  holding  the  wire. 
.  Also,  in  the  progress  of  the  trial,  the  defend- 
ant the  Meriden  Electric  Railroad  Oompany 
offered  the  notice  required  by  law  in  such  cas- 
es, which  had  been  served  on  It,  for  the  purpose 
of  showing  the  Injuries  for  which  damage  was 
claimed.  To  Its  Introduction  the  plaintiff  ob- 
jected on  the  ground  tbat,  as  this  was  a  hearing 
in  damages  after  a  default,  the  sufficiency  of 
the  notice  was  admitted  by  the  default,  and  all 
question  of  the  notice  was  eliminated  from 
the  case.  The  notice  was  ruled  In,  and  the 
plaintiff  duly  excepted.  During  the  trial  the 
plaintiff  offered  to  prove  what  was  said  by 
Mr.  Butier,  who  was  the  foreman  in  charge  of 
the  men  working  for  the  telephone  company, 
about  the  said  defective  Insulator,  at  the  time 
it  was  taken  off,  some  days  subsequent  to 
Delaney's  death,  and  relating  to  the  then  con- 
dition of  said  insulator.  The  court  excluded 
It,  and  the  plaintiff  duly  excepted.  The  plain- 
tiff then  offered  to  prove  the  said  Bufler's 
statement  almut  the  said  Insulator  when  It 
was  removed,  to  show  the  defective  condition 
of  the  same  when  It  left  the  factory,  and  be- 
fore It  had  ever  been  used.  The  court  ruled 
the  statements  out,  on  the  ground  that  they 
were  hearsay,  to  which  ruling  the  plaintiff 
duly  excepted.  The  evidence  offered  at  the 
hearing  against  the  electric  railroad  company 
was  made  applicable  to  the  bearing  had 
against  the  tei^hone  company. 

Upon  the  foregoing  fScts  the  plaintiff  claim- 
ed that  the  defendants  were  liable,  as  Joint 
tort  feasors,  for  the  injuries  to  Delan^  re- 
sulting in  his  death,  because  they  were  at 
said  time  and  place  Jolntiy  u^ng  and  employ- 
ing their  poles  and  wires  without  l^lslative 
authority;  that  the  Southern  New  England 
Telephone  Oompany  was  guilty  of  the  only 
negligence  causing  tiie  Injuries;  that  the  Meri- 
den Electric  Railroad  Company  was  guilty  of 
the  only  negligence  causing  the  injuries;  that 
the  combined  n^ligence  of  th&  defendants 
caused  the  injuries;  that  the  plaintiff  was  en- 
titled to  substantial  damages.  The  court  did 
not  rule  as  claimed  by  the  plaintiff,  but  as- 
sessed nominal  damages  only.  And  the  court 
finds  from  the  foregoing  facts,  if  such  con- 
clusion Is  a  question  of  fact,  that  said  Timothy 
Delaney  was  guilty  of  n^ligen<»  materially 
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sontctbnttBK  to  bis  Injcrr.  and  the  Southern 
New  Bntfand  Telephone  Oompany  wu  free 
rrom  oegUge&ce. 

James  P.  PUrott  and  Cornelius  J.  Danaher, 
for  appellant.  John  W.  AlUng  and  James  T. 
Moran,  for  appellee  Southern  New  England 
TeL  Co.  Seymour  C  Loomls,  tar  appellee 
Meriden  Electric  B.  Go. 

HALL,  J,  It  vaa  not  onlawCid.  for  iKith 
defendants  to  use  the  same  poles.  Such  joint 
me  WH  with  the  consent  of  both  oontpaniea. 
and  at  the  reqneat  ot  the  municipal  anthoff- 
tks.  It  has  not  been  shown  to  be  neceasa- 
rily  attoided  with  increaaed  danger.  ^ 
dndng  the  munber  of  poles,  the  highway  is 
used  with  greator  convenience.  Full  conticA 
of  location  of  such  wires  and  atroctoree 
Is  glT«i  to  the  local  anthoritles  bj  aectlon 
3846  of  tiw  Goottal  Statuteii^  and  section  8  «f 
chapter  169  of  Hm  Pnblic  Acta  of  1SB3. 

The  court  has  found  that  the  def aidant  USif 
phone  company  was  not  negligent  This  is 
a  qnestlon  (tf  tut,  wUdb  It  has  )ma  repeated* 
1j  hdd  cannot  be  reviewed  if  this  court  upon 
an  ajfpeBl^  unless  It  appesis  fliat  the  trial  court 
did  not  apply  the  correct  standard  of  duty  In 
.  reaching  Its  conclusion,  or  Ti(dated  some  rule 
or  pxhudple  of  law  applicable  to  the  (hcts  as 
found.  McAdam  t.  Electric  Co.,  07  Conn. 
445,  85  AtL  341;  Dundon  t.  Balbwad  Co.,  67 
Conn.  206,  84  AtL  1041;  Spragos  t.  Railroad 
Co..  -68  Conn.  846,  86  AtL  791.  The  decree 
of  care  and  dutT  inqiosed  Iqr  law  was  i^par* 
ently  applied  to  the  d^endant  telephone  cmn* 
pany  by  the  trial  court  In  testing  Its  eondnct 
In  legud  to  negligence.  Neither  its  conclu- 
si(m  from  the  facts  found,  nor  any  ruling  of 
the  court  during  the  trial.  Indicates  that  It  did 
not  charge  the  telephone  company  with  Its 
legal  duty  as  to  proTlding  for  its  employes  a 
reasonably  safe  ^ace  and  reasonably  safe 
tools  and  appliances  for  their  wwk,  and  com* 
petent  co-laborers.  But  It  Is  said  that  this 
rule  imposed  upon  the  telepbone  company,  as 
a  matter  of  law,  the  duty  of  Inspecting  and 
teating  the  guy  wires  or  the  circuit  breakers 
ot  the  electric  railroad  eon^nny,  and  that  it 
Is  apparent  that  that  duty  was  not  placed  ueh 
on  the  telephone  company  by  the  trial  coort 
There  is  no  such  absolute  lequir^ent  of  law. 
Whether  the  employer  or  the  emplc^d  should 
dl^pharge  such  duty  must  depoid  vjfou  the  cii> 
cumstauces  of  each  particular  case.  In  many 
instances  either  may  properly  perform  that 
work,  and  in  some  cases  who  should  perform 
that  duty  is  a  qnestlon  of  fact,  to  be  deter^ 
mined  by  a  variety  of  circumstances,  such  as 
the  nature  of  the  task  of  Inspecticni,  the  skill, 
opportunity,  and  means  of  the  workman  to 
properly  do  It,  and  the  terms  of  the  contract 
of  employment  McGorty  T.  Telephone  Co., 
S9  Conn.  ti35.  38  AU.  8S9.  The  facts  found  in 
the  present  case  clearly  idiow,  and  the  court 
held,  that  when,  in  the  p^ormance  <tf  the 
woriE  in  which  th^  were  oigaged,  it  became 
necessarr  to  handle  a  wire  of  the  electric  rail* 


road  pomps  py,  or  wlien  a  contact  iiltk  andk 
wire  was  likely  to  occur,  the  duty  dertdred 
Upon  the  eervant  and  not  upon  the  master,  to 
first  ascertain  wheUm  saeb  wire  was  duised 
with  ^ectrkdtr.  Aa  to  the  mtflgnncw  id  tlie 
electric  railroad  oompany,  the  trial  ooort  has 
not  dedded  adToi^  to  the  j^alntiflt  The 
extent  of  the  Injury  having  been  shown,  the 
plaintiff  was  entitled  to  a  judgment  for  sub- 
stantial damages  against  the  defendant  who 
should  fiOl  to  show  9ltbae  that  It  was  not 
n^igoit  as  alleged,  or  that  the  injury  was 
the  zesolt  of  the  contribntory  negligence  of  the 
deceased.  Sxffague  r.  Ballnwd  Ca,  supra.  In 
its  efTort  to  show  that  It  was  free  from  fautt, 
the  defendant  electric  railroad  company  fail- 
ed. From  the  facts  found,  the  trial  court  ev- 
idently, and  we  think  Justly,  concluded  that 
the  electric  railroad  oompany,  "in  the  con- 
struction and  ooeetsUoa  ttt  the  appliances"  for 
using  In  the  public  streets  an  agency  so  dan^ 
gerona  to  human  Ilf^  did  not  take  the  re- 
quired precautions  for  the  safe  treatment  <tf 
such  an  agency,  and  "for  providing  agiUoat 
all  dangers  Incident  to  Ita  use,"  McAdam  t. 
Stectrlc  Co..  supra.  But  unless  the  court 
erred  In  holding  that  Delaney  was  gnllty  of 
contrlbntoiy  negligence,  the  plaintllt  would 
gain  nothing  I9  a  decWon  that  both  the  de- 
fteidants  w«e  negligent  That  Is  the  con- 
troUlng  question  in  the  case,  and,  unless  the 
ruling  of  the  court  below  upon  that  point 
ought  to  be  reversed,  it  seems  unnecessary  to 
cocaldar  the  other  questions  raised  by  plain- 
tlfTs  eonnsd. 

The  complaint  alleges  that  It  was  not  De* 
lane^a  "business"  to  know  the  unsafe  oob- 
dltlon  of  the  guy  or  span  wire.  It  Is  found 
by  the  court  "that  in  doing  wiHk  whldi  Is 
dangerous,  by  reason  of  the  possible  contact 
of  the  telephone  wires  with  the  highly  charged 
wires  of  the  sizeet-raflway  or  other  compa- 
ntoo  [and  this,  the  xeowd  shows.  Is  work 
which  the  linemen  of  the  telephone  company 
are  freqinenQy  required  to  perform],  the  line- 
men do  their  own  testing,"  that  they  know 
that  there  are  no  others  onployed  by  the  Uie- 
phone  company  tp  do  such,  testing,  and  that 
they  are  supplied  with  suitable  appliances  for 
testing  such  wires.  Delaney  was  an  exptsi^ 
enced  lineman,  acquainted  with  the  duties  and 
dangers  of  his  onployment  As  against  the 
telephone  company,  his  negligent  failure  to 
perform  one  of  the  duties  of  his  employment 
must  defeat  a  recovery  fw  an  injury  caused 
such  failure.  The  rdatlon  of  Delano  to 
the  electric  railroad  company  was  different 
As  be  was  not  their  employ^,  he  was  under 
no  contract  duty  to  test  their  wires  or  circuit 
breakers.  Under  different  circumstances,  he 
might  have  assumed  .that  the  electric  railroad 
company  was  performing  its  du^,  and  using 
suitable  and  safe  appliances  to  prevent  the 
escape  of  electricity  from  the  main  or  troU^ 
wire  to  the  guy  wires.  But  when  the  acci- 
dent happened  he  knew,  as  an  ezpalenced 
lineman,  that  such  was  not  the  fact  and  that 
tt  was  unsafe  to  act  upon  such  a  belief.  Be 
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had  been  expresBlr  Tpamed  of  tlie  danger  of  a 
contact  with  wires  of  this  kind.  Two  Instan- 
ces upon  tills  same  work  of  damage  caused 
by  the  escape  of  electricity  to  tlie  telephone 
wires  by  reason  of  defective  circuit  breakers 
had  been  called  to  his  attention,  and  a  fellow 
workman,  but  a  day  or  two  before  this  acci- 
dent, pointed  out  to  him  this  particular  guy 
wire  as  one  from  which  he  had  himself  just 
received  a  shock.  With  such  knowledge,  and 
after  snch  warning,  Delaney  heedlessly  pulled 
the  wire,  which  he  was  colling,  from  the  arm 
of  the  telephone  pole,  In  such  a  manner  that 
It  would  obriooBly  fall,  as  it  did,  upon  the 
gay  wire,  and  when,  aa  the  court  finds,  It 
would  have  been  easy  lor  him  to  have  thrown 
the  wire  from  the  pole  so  aa  to  avoid  contact 
with  the  dangerous  gny  wire.  The  defendant 
dectric  railroad  company  can  be  only  liable 
In  this  action  for  an  injury  caused  by  Its  neg- 
ligence to  one  who  was  himself  In  the  exer- 
cise of  ordinary  .care.  Its  negBgence  did  not 
excuse  Delaney  from  exercising  such  care  to 
avoid  an  Injury.  Applying  that  test  to  the 
conduct  of  Delaney,  namely,  the  care  which  a 
person  of  ordinary  prudence  and  Judgment 
shonld  have  eierdsed  under  similar  circum- 
stances,—and  we  have  no  reason  to  think  that 
any  diffcfent  standard  was  ap];dled,— tbe  trial 
court  has  found  h9  was  not  in  the  exercfse  of 
due  care^  aa  alleged  In  Oie  compfaUnt,  and  that 
his  negligence  essentially  contributed  to  cause 
his  lojtuy.  rails  conclusion  ot  the  court  is 
'final.  Peltiw  t.  Bradl^,  Dann  &  Carrlngton 
Co.,  G7  Conn.  42,  84  AtL  712.  Were  it  re- 
vlewabte,  we  should  say  It  was  fully  sub* 
tained  by  the  facts  found. 

Ttte  action  ot  the  court  in  receiving  the  evi- 
dence offered  to  prove  a  discharge  by  the 
^alntlff,  befm  he  was  appointed  administra- 
tor, of  ttm  cause  of  action  against  the  tede- 
I^une  company,  could  not  have  harmed  the 
plalntifr.  The  court  very  property  refused  to 
hold  that  the  facts  proved  cMistltuted  a  re- 
lease. Camden  v.  Fletcher,  4  Mees.  &  W. 
878;  Taylor  v.  Moore,  47  Conn.  278.  Had  the 
court  held  that  such  facts  constitoted  a  re- 
lease ot  the  alleged  cause  of  action,  the  rec- 
ord shows  that,  by  reason  of  the  contributory 
negligence  of  Delaney,  th^  was  no  cause  of 
action  which  could  have  been  discharged. 

Manifestly,  the  plaintiff  was  not  prejudiced 
by  the  rulings  of  the  court  In  permitting  the 
hypothetical  question  to  Boynton,  in  admlt- 
tlng  the  notice  which  had  been  served  upon 
the  electric  railroad  company,  and  In  exclud- 
ing proof  of  the  declarations  of  Butler.  We 
think  these  rulings  can  be  sustained,  but  as- 
BomtDg  that  they  wwe  erroneous,  aa  the  plaln- 
tUTs  right  to  recover  beyond  nominal  dam- 
ages la  defeated  by  Delaney's  contributory 
negligence,  and  as  these  rulings  could  not 
bave  affected  the  trial  or,  dedsltm  of  that 
question,  the  idalntlff  waa  not  Injured  thoe- 
by,  and  we  have  no  occasion  to  discuss  them 
farther. 

We  hare  considered  all  the  anostlons  whidk 
we  think  are  Involved  In  the  ruUnga  and  de- 


tislon  of  tbe  court  below.  At  least  20  of  the 
27  reasons  of  appeal  assigned  seem  to  be  un- 
necessary for  the  proper  presentation  of  those 
qnestlona  In  this  court.  There  Is  no  error. 
The  otiber  judges  concnrred. 


(10  Oona.  t4t 

FOSKBTT  &  BISHOP  GO.  T.  BWAJSa  et  aL 

(Supreme  Court  of  Eirrors  of  Connecticut  Nov. 
Sfy,  1697.) 
BcsBAXD  Axn  WiFB— Nonsuit. 

1.  In  an  action  against  huBband  and  ^e  to 
foreclose  a  mechanic's  lien,  where  it  waB  shown 
that  the  land  was  owned  by  the  wife,  that  she 
knew  of  the  Inviovements^  had  helped  to  select 
material,  had  directed  the  work,  and  had  evinced 
an  expectation  to  pay  for  work  and  material, 
it  was  error  to  enter  a  nonsuit. 

2.  The  role  that  it  Is  error  to  enter  a  nonsuit 
where  a  case  is  tried  to  a  jury,  and  there  is  sub- 
stantial evidence  prodnced  by  plaintiff  on  whltdi 
judgment  might  reasonably  be  given  on  due 
consideration,  applies  to  cases  tried  to  the  court. 

Appeal  from  superior  court.  New  Haven 
county;  Silas  A.  Boblnson,  Judge. 

Suit  by  the  Foskett  &  Bishop  Company 
against  Walter  S.  Swayne  and  others  for 
damages,  and  to  foreclose  a  mechanic's 
lien.  The  case  was  tried  to  the  court,  by 
whom  a  Judgment  of  nonsuit  was  rendered  as 
to  the  defendant  Sarah  Swayne,  and  plain- 
tiffs appeal  for  alleged  errors  of  the  court  in 
refusing  to  set  aside  said  judgment  Brror 
and  nonsuit  set  aside. 

Prentice  W.  Chase  and  James  Elliott,  for 
appellants.  James  Klngsley  Blake,  for  ap- 
peUee  the  New  Mllford  Sav.  Bank.  Blchard 
H.  Tyner,  for  appellee  Sarah  Swayne. 

ANDREWS,  O.  J.  Any  court  is  authorized 
by  section  110&  of  the  General  Statutes  to 
grant  a  motion  for  a  Judgment  as  in  case  of 
a  nonsuit  if,  in  Its  opinion,  the  plaintiff  has 
failed  to  make  out  a  prima  facie  case.  In 
Booth  V.  Hart,  43  Conn.  480,  this  court  said: 
"In  cases  tried  to  the  Jury,  we  have  establish- 
ed the  role  that  If  there  Is  substantial  evi- 
dence  produced  by  the  plalnUff  In  support  ot 
his  cause  which  shoold  be  weighed  and  con- 
sidered by  the  Jury  a  nonsuit  ous^t  not  to 
be  granted;  and  we  think  the  same  rule 
shoold  be  applied  in  cases  tried  by  the  court" 
This  rale  has  been  elaborated  and  applied  In 
later  cases.  Cook  v.  Morris,  60  Conn.  210,  83 
AtL  994;  Thames  Steamboat  Co.  v.  Housa- 
tonle  B.  Co..  24  Conn.  49;  Town  of  Canton  t. 
Town  of  Burlington,  68  Conn.  279,  20  Aa  602. 

It  appears  that  the  land  sought  to  be  fore- 
closed belonged  to  the  defendant  Sarah 
Swayne,  to  her  sole  use,  and  that  she  la  the 
wife  of  Walter  S.  Swayne.  The  plaintiff 
had  furnished  materials  and  rendered  services 
In  the  constroetlon  of  a  faoase  which  stood 
on  tiiBt  land.  Tliey  were  entitled  to  have  a 
judgment  to  foreclose  tbe  lien  on  her  land 
provided  titie  materials  ao  farntshed  and  the 
services  so  rendered  were  furnished  and  ren- 
dered by  virtue  of  an  agreement  with  her,  m 
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b7  her  consent,  or  an  agreement  wltb  or 
the  consent  of  some  person  having  authority 
from  or  rightfully  acting  for  her.  Gen.  St 
$  aOlS.  What  constltates  consent,  within  the 
meaning  of  this  statute,  Is  discussed  In  Hunt- 
ley V.  Holt,  58  Conn.  449.  20  Atl.  409,  and 
Lyon  T.  Champion,  02  Conn.  75-78,  25  AU. 
382.  Now,  it  seems  to  us  that  there  was 
CTidence  ^ven  by  the  plaintiffs  from  which 
the  court  might  fairly  hare  found  that  the  de- 
fendant Sarah  had  given  her  consent  to  the 
furnishing  of  the  materials  and  the  render- 
ing of  the  services  by  the  plaintiffs.  The 
evidence  should  be  deemed  to  be  true;  and 
all  those  reasonable  presumptions  whidik,  ac- 
cording to  ttie  ordinary  course  of  events  or 
the  ordinary  exi>er]ence  of  human  nature, 
arise  out  of  the  facts  proved,  should  be  ta^en 
In  Its  favor.  Talcen  with  these  presumptions, 
we  think  the  evidence  might  fairly  be  claim- 
ed, to  show  the  consent  of  Mrs.  Swajnie.  She 
was  the  owner  of  the  house,  and  knew  the 
improvements  were  being  made  thereto  by 
the  plaintiffs.  She  knew  that  these  improve- 
ments would  largely  increase  Its  value.  This 
fact  alone  might  possibly  aut-horize  a  Jury  to 
find  -Qiat  Bbe  had  given  her  consent  Gan- 
non V.  Sbepard,  156  Mass.  355,  31  N.  E.  296. 
Bspecially  might  her  consent  be  inferred 
when  It  appeared,  as  it  did,  that  she  had 
taken  part  in  selecting  the  materials;  that 
she  had  given  directions  concerning  the  work; 
that  she  had  In  some  instances  countermand- 
ed the  orders  given  by  her  husband,  as  though 
she  had  the  superior  authority;  that  she  de- 
cided whether  certain  parts  of  the  work 
shoold  be  done  or  not  done,  by  reason  of  the 
cost;  and  that  at  times  she  evinced  an  ex- 
pectation to  pay  for  the  work  and  materials. 
We  do  not  intend  to  Intimate  that  the  evi- 
dence was  or  was  not  such  that,  If  the  case 
had  been  submitted  by  the  parties  without 
further  evidence,  .Judgment  must  necessarily 
have  been  given  for  the  plaintiffs.  The  only 
question  now  is  whether  there  was  evidence 
upon  which  such  a  judgment  might  reason- 
ably have  been  given,  on  due  consideration. 
Upon  a  motion  for  a  statutory  nonsuit  no 
opportunity  for  consideration  Is  given.  There 
tB  error.  The  nonsuit  should  be  set  aside, 
and  the  case  stand  for  trIaL  Tba  other 
judges  concurred. 

<70  Conn.  SO 

BREWSTER  t.  ALDRICH  et  al. 
Supreme  Court  of  Errors  of  Conuectlout  Nov. 
3a  1897.) 

WoKK  AND  Labor— R.EOOTBRT  oir  Contract. 
A  recovery  may  be  had  on  a  contract  upon 
a  count  for  work  and  labor,  nnlem  the  count  is 
insufficient  in  snbstance,  or  there  Is  a  material 

variance. 

Appeal  from  court  of  common  pleas,  New 
London  county;  Walter  0.  Noyes,  Judge. 

Action  by  Denlson  D.  Brewster  against 
Henry  L.  Aldrich  and  others.  Plaintiff  had 
Jadgment  and  defendants  appeaL  Affirmed. 


Action  of  assumpsit  on  the  connt  for  wo^ 
and  labor  only.  The  bill  of  particolars  was 
as  follows: 

H.  Ii.  Aldrich  ft  Son,  to  D.  D.  Brewster,  Dr. 

To  kalsomlnlng  room  In  mill  at 

ISSa.       a«reed  price   MOO  00 

Alts.  1».  Towork  at  6  aiaii.1  darMch,painUng   15  00 
•  r   M    ••     ••       .  ••  "  15  00 


■■  2L 
"  22. 

-  10. 


-  15  00 

**  •         10  00 

■■  T  U 

"  750 

"  760 

l/%  -  t  TO 

The  finding  of  facta  Is  this:  'In  the  above- 
entitled  cause  the  court  finds  the  following 
facta:  (1)  The  plabitlff  brought  bis  action  up- 
on the  'common  counts,'  with  bill  ot  particn- 
Utrs;  the  defendants  filed  their  answer,  and 
the  plaintiffs  replled,-«ll  as  on  file.  (2)  At 
the  commeacement  of  the  trial  the  plaintiff,  by 
leave  of  the  court  amended  his  complaint  by 
striking  out  all  the  counts  except  the  one  now 
remaining.  (3)  In  July,  1869,  the  plaintiff, 
who  Is  a  painter,  agreed  with  the  defendants, 
wbo  are  the  owners  of  a  cotton  mill  In  Moosup, 
Connecticut  to  do  the  labor  of  kalsomlnlng 
and  painting  the  Interior  of  said  mill  one  coat 
for  9400,  and  to  do  a  good  Job,— one-coat  work. 
It  was  agreed  that  the  work  should  be  done 
while  the  mill  was  in  operation;  and  the 
plaintiff  examined,  and  had  fuU  opportunity 
to  examine,  the  premises  before  making  the 
agreement.  (4)  The  work  contemplated  un- 
der said  contract  Is  stated  in  the  bill  of  par- 
ticulars, wblcb  also  Includes  one  day's  extra 
work  painting,  which  was  performed  at  the  re- 
quest of  the  defendants,  and  which  was 
worth  $2.50.  The  other  Items  of  painting 
stated  In  the  bill  of  particulars  were  contem- 
plated and  performed  under  said  contract  and 
were  not  allowed  as  extra  work.  (5)  The 
plaintiff  did  a  good  job,— one-coat  work,-7«m- 
sidering  the  nature  of  llie  work  required  and 
the  circumstances  under  which  it  was  re- 
quired to  be  done,  and  executed  his  part  of 
the  agreement  before  the  commencement  of 
this  action.  It  was  agreed  upon  the  trial 
that  the  items  In  the  plea  of  set-off  should  be 
treated  as  payments  If  the  plaintiff  was  en- 
titled to  recovM.  (7)  There  Is  due  the  plain- 
tiff from  the  defendants,  after  deducting  such 
payments  from  the  contract  price,  a  balance 
of  $177.54,  for  which  amount  with  $2.50  for 
said  extra  work,  and  Interest,  Judgment  was 
rendered  as  on  file.  Upon  the  trial  the  de- 
fendants claimed  and  asked  the  court  to  rule: 
(1)  That  the  plaintiff  could  not  recover  on 
said  contract,  because  the  plaintiff  had  not 
proved  the  contract  referred  to  In  the  first 
item  of  his  bill  of  particulars.  (2)  That  the 
plaintiff  could  not  recover  on  said  contract 
upon  the  count  set  forth  in  his  ccMnplalnt  The 
court  did  not  so  rale,  bat  rendered  Judgmmt 
as  on  file." 

nie  defendants  appealed,  and  filed  two  rea- 
sons of  ai^)eal.  The  first,  that  the  court  erred 
In  not  BostalnlDg  their  first  claim;  second. 
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that  the  eonrt  ened  In  not  sustaining  ttuSt 
second  claim. 

Solomoa  Lncas.  for  appellants.  Frank  T. 
Brown,  for  appellee. 

ANDREWS,  O.  J.  The  bCl  of  parOculans 
was  applicable  oDly  to  the  count  for  work  and 
labor.  It  was  the  duty  of  the  plaintltf  to  file 
his  bill  of  particulars,  and  to  strike  out  the 
other  counts,  before  the  defendants  could  be 
called  upon  to  plead;  and  of  the  trial  court  to 
see  that  this  was  done,  before  hearing  the 
cause.  Corporation  t.  Baker,  68  Conn.  337, 
812,  36  Atl.  785.  Under  the  first  assignment 
no  error  appears.  The  finding  of  facts  allows 
that  the  plalntlfT  had  ^ved  the  contract  re- 
ferred to  In  the  first  Item  of  his  bill  of  partic- 
ulars. Nor  ander  the  second.  The  plaintiff 
might  lawfully  recover  on  the  contract  unless 
the  count  was  Insuffident  in  substance,  or  un- 
less there  was  a  material  variance.  Nothing 
aKiears  in  the  finding  or  in  the  record  to  show 
either.  An  immaterial  variance  could  bare  no 
efTcct  The  most  that  can  be  claimed  is  that 
the  contract  alleged  was  for  an  agreed  price, 
and  that  the  plaintlflt  did  not  prove  the  price 
so  alleged  to  have  been  agreed  upon;  and  the 
court  rendered  judgment  for  the  reasonable 
value  of  the  work  and  labor  performed.  This 
was  not  error.  Rules  of  Practice,  rule  2,  }  3, 
p.  12.  There  Is  no  error.  The  other  Judges 
coiwaEi 


00  R.  I.  793) 

CROWLEY  T.  BURKB  et  Ttx. 

(Supreme  Court  of  Rhode  Island.   May  21. 
1894.) 

RsoovsaT  OF  Stolin  Monr. 

trader  Pub.  St.  e.  204,  |  22  (requiring  that, 
In  order  to  entitle  a  person  to  sue  for  money 
stolen,  he  should  first  make  complaint  for  the 
crime,  and  have  process  Issued),  where  a  suit  is 
brought  to  reco?er  money  stolen  without  com- 
pliance with  sack  statute,  a  verdict  for  defendant 
will  be  directed. 

Suit  by  Bridget  Crowley  against  Richard 
Burke  and  wife.  From  a  verdict  for  defend- 
ants, plalptltf  petitions  for  new  trial.  Denied. 

John  M.  Brennan,  for  plaintiff.  Qeoxge  J. 
West,  for  defendants. 

PER  CUBIAM.  According  to  the  tesU- 
mony  of  the  [daintiff,  the  defendant  Hrs. 
JSnrice  robbed  her  of  the  for  which  she 
snes.   nils  being  so,  lE^ib.  St.  B.  L  c  204, 

1  22,  reoohres  that,  hi  order  to  entitle  her  to 
■ne  fbr  the  money,  she  ahotdd  have  first 
made  a  complaint  fbr  the  crime,  and  had  pro- 
cess Issued  on  the  ccnnplalnt  This  she  did 
not  do.  The  court  therefore  properiy  directed 
a  vodlct  for  the  defendants.  The  petition  for 
a  new  trial  Is  denied  and  dismissed,  and  the 
case  remitted  to  the  commoh  pleas  division, 
with  direction  to  enter  judgment  oa  the  yo* 
diet 


(»  R.  I.  796) 

WOOD  T.  WHAT  CHEER  LODGE;  SONS 

OF  ST.  QEORGB. 
(Supreme  Ooort  of  Rhode  Island.  Dec.  1, 1S96.) 
Action  aqaivst  Besbvolbnt  Sooibtt. 

Where  plaintiff  did  not  exhaust  the  reDie<lies 

Srovided  bj  the  b7-lawB  of  the  defendant  society 
efore  bringing  suit,  a  nonsuit  is  proiwrly  grant- 
ed. 

Suit  by  John  T.  Wood  against  What  Cheer 
Lodge,  Sons  of  St  (Seorge.  Plaintiff  suffered 
a  nonsuit,  and  petitions  for  a  new  trial.  De- 
nied. 

George  Famell.  for  plaintiff.  Benjamin  M. 
Bosworth,  for  defendant 

PER  CURIAM.  The  record  Shows  that  the 
plaintiff  did  not  exhaust  the  remedies  provided 
by  the  by-laws  of  the  defendant  society,  as  the 
law  requires  him  to  do,  before  bringing  salt 
See  Whltty  T.  Mc<3arthy,  86  Aa  129.  We  are 
of  the  oplhlon.  therefore,  that  the  nonsuit  was 
properly  granted.  Exception  ovemded,  and 
case  remitted  to  the  common  pleas  division, 
with  directions  to  enter  Judgment  f<n  the  de- 
fendant for  costs. 

an  Pa.  «.  ISBT 
In  re  MORRISON'S  ESTATB. 

Appeal  of  PEOPLE'S  TRUST.  SAVINGS  * 
DEPOSIT  CO. 
(Supreme  Cout  of  Pnmsylvanta.   Nov.  8, 
1897.) 

PRssmtmoir  ov  Diats— DtsraraoTioN  ov  Pnox^ 
BRTT— Decrbb— Hauhlbm  Errok. 
Where  an  administrator  has  been  appdnt- 
ed  for  one,  under  Act  June  24,  1885,  on  pie- 
Bumptioii  of  death  from  absence  for  seven  years 
from  his  last  known  place  of  domicile,  and 
money  has  been  paid  to  the  guardian  of  the  sup^ 
posed  decedent's  infant  son,  the  decree  In  a  pro- 
ceeding by  the  BOB,  after  coming  of  age,  to  have 
the  money  paid  to  him  without  securiO't  be- 
cause of  the  father's  absence,  unheard  from,  for 
over  20  years,  should  Include  an  adjudication  on 
the  effect  of  the  father's  prolonged  absence,  and 
rest  thereon  the  order  for  payment  of  the  money, 
but  will  not  be  reversed  because,  to  understand 
the  decree,  and  find  the  conclusion  of  the  court 
that  death  is  presumed  from  the  absence.  It  Is 
necessary  to  treat  the  entire  opinion  as  part  of 
the  decree;  It  appearing  that  no  barm  can  come 
therefrom. 

Appeal  fitnn  orphans'  court  Lancaster  coun- 
ty. 

In  the  matter  of  the  estate  of  Casslus  W. 
Morrison,  deceased.  From  a  decree  ordering 
money  to  he  paid,  without  security,  to  George 
Morrison,  son  of  deceased,  by  tbe  People's 
Trust,  Savings  &  Deposit  Company,  his  glUEA- 
Ian,  said  company  appeals.  AflOrmed. 

Ge(»ge  Nauman  and  A  3.  Eberly,  tta  appel- 
bnt  W.  H.  Roland,  fbr  appdlet 

WILLIAMS,  7.  This  appeal  presents  a  lee- 
ord  that  is  by  no  means  a  satlsfactoiy  one. 
Letters  of  administration  were  Issued  upon  the 
estate  of  0.  W.  Morrison  In  November,  1891, 
tmder  an  order  ctf  the  on^ns'  court  of  Lan- 
caster county,  whk!h  were  based  ai  an  adjudl- 
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mnoo  bj  that  court  that  a  legal  preeumptlon 
•t  tba  death  ot  UorrtetHi  had  been  established 
under  the  {ffoceedlngs  authorised  the  act  of 
June  24,  1886.  Some  of  the  erldence  upon 
which  tiie  adjudication  was  made  is  ftimisbed 
to  tu  In  the  paper  books,  and  It  presents  the 
following  facts:  alleged  decedent,  O.  W. 
Monlson.  was  prior  to  1S76  a  resident  of  Lan- 
caster county.  During  the  early  part  of  that 
Tear  he  removed  to  fta  state  of  Kansas,  and 
settled  at  Ft  Dodge.  His  brother  testifies  on 
this  subject:  "I  got  some  letters  from  hhn  in 
Kansas,  prior  to  1876.  I  recelred  one  lettv 
from  bim  in  Sc^ember,  1876.  I  answered  that 
letter  soon  aftw  receiving  it,  and  have  beard 
nothing  from  him  since  the  last  letter  I  wrote 
to  him."  This -showed  Tei7  desrly  that  the 
place  to  look  fbr  Morrison  was  at  Ft  Dodge, 
and  that  the  absence  ttiat  the  statute  contem- 
plated was  from  his  last  known  place  of  resi- 
dence. ThlB  vnu  not  Lancaster  county.  A 
search  made  in  that  county  had  no  significance 
whatever.  Francis  v.  Frauds,  180  Pa.  St 
M4,  37  AtL  120.  He  must  liave  been  absent 
from,  and  unheard-of  at,  his  last  place  of 
domldle,  whictu  if  this  is  all  the  evidence  pre- 
sented to  the  court  below,  was  Ft  Dodge.  It 
Is  possible^  and  perhaps  we  slwuld  presume^ 
fliat  other  and  appropriate  testimony  waa  be- 
fore the  court,  and  that  Its  decree  waa  made  In 
view  of  it  as  otherwise  the  decree  could  not  be 
supported.  But  the  administrator  appointed 
under  the  adjudication  and  decree  referred  to 
has  finished  his  woriE,  and  there  Is  now  in 
the  hands  of  the  defendant  the  guardian  of  the 
won  of  the  supposed  decedent,  a  considerate 
sum  of  money.  Tlie  son  Is  now  of  age,  and 
wishes  to  come  Into  possession,  as  tiie  heir  at 
law  of  O.  W.  Uorrlson,  of  this  money.  The 
proper  course  for  bIm  to  pursue  was  to  present 
to  the  orphans'  court  bis  petition  setting  forth 
the  facts  we  have  recited,  including  the  appoint- 
ment of  an  administrator  for  his  father's  estate 
under  the  established  presiunption  of  his  fa* 
ther's  death,  and  the  raising  of  the  fund  then  In 
the  hands  of  his  guardian,  and  asking  an  order 
directing  Its  payment  to  him  without  his  being 
required  to  give  security  for  Its  return,  for  the 
reason  that  his  father's  absence,  unheard  from, 
had  continued  for  upwards  of  20  years,  and 
still  contlnned.  Upon  the  hearing  on  his  peti- 
tion these  facts  should  have  been  shown,  and 
the  efFect  of  this  showing  should  have  been 
passed  upon  by  the  court,  and  the  order  should 
thereupon  have  been  made.  In  the  case  before 
OS  the  petition  contains  no  reference  to  the 
administration,  or  to  the  proceedings  under  the 
act  of  18S5,  makes  no  averment  about  the 
length  of  the  at>sence  of  Morrison,  and  seta  up 
no  right  to  the  money  based  upon  his  presumed 
deatlL  Had  not  the  answer  presented  some  of 
the  facts,  there  would  have  been  nothing  before 
the  court  to  call  its  attention  to  the  question  In- 
volved, or  the  possible  effect  of  the  decree  It 
was  asked  to  make.  The  learned  Judge  of  the 
orplians'  court,  with  great  patience  and  entire 
disregard  of  form,  took  notice  of  the  question 
raised  by  the  answer,  and  entered  upon  a  care* 


fid  CMiddetatlon  of  tt.  Thi.  restdt  of  tills  con- 
slderatlon  is  embodied  la  bis  oplukm.  In  wtilch 
he  goes  over  tlie  f  ormw  action  of  the  court  tbm 
oontlnued  absence  at  the  alleged  decedent,  cov- 
ering a  period  of  more  than  21  years,  and  con- 
cludes that  the  presumption  of  actual  death 
has  now  arisen.  He  then  directs  the  payment 
of  the  money  tqr  Out  guardian  to  its  ward,  with- 
out leqtdring  seemity  for  Its  return,  nils  de- 
cree rested  on  the  right  ground,  but  it  is  In- 
finmat  It  shoidd  Include  an  adjudlcatka  npo> 
tbe  effect  of  tin  prolonged  absfflice  at  Horrl- 
aoD,  and  the  order  tor  tbe  payment  of  the 
money  should  rest  tQ»n  that  adjudication.  Just 
as  the  order  fbr  the  appointment  of  tbe  ad- 
ministrator rested  on  the  adjudication  upon  the 
effect  of  absence  from  Us  4ast  place  of  resi- 
dence for  seven  years,  unheard  from.  To  un- 
derstand tiie  decree  appealed  fnnn,  it  is  neoeih 
sary  to  treat  the  entire  oplnkm  of  tbe  learned 
Judge  as  a  part  of  It  This  is  not  good  practice^ 
and  ought  not  to  be  encouraged;  bnt  mider 
the  spedal  drcmnstancea  of  this  ease,  we  axe 
disposed  to  think  that  no  bam  can  come  from 
its  aflirmance  im  tbat  basis.  It  Is  acoordlngly 
affirmed;  the  lecord  costs  to  be  paid  from  the 
fund. 

an     St.  IK.  zih> 
BONNHB  T.  FITTSBUBGH  BBIDOB  Oa 

(Supreme  Court  of  Penn^rlvanla.   Mot.  & 

18t»7.) 

iHJuar  to  Exflovs  — Diraonva  Afpliakocs. 

Whether  aa  alleged  defect  in  macbioery 
caasing  Injury  to  plaintiff  could  have  been  reme- 
died by  a  w«l-known  appliance  In  genml  um 
was  a  aoestion  for  the  jury. 

Appeal  from  superior  court,  AJIegheqy  coun- 
ty. 

Action  by  Mannns  Bonner  sgalnst  tbe  Pitta- 
burgh  Bridge  Company.  Judgment  for  plahi- 
tUT  was  affirmed  by  the  superior  court,  and 
appeal  allowed  by  Judge  Williams  July  81, 
1897.  Affirmed. 

Tbe  following  Is  tbe  xntftaUm  tho  nqwrlor 
court  (Or lady,  J.): 

"The  plalntiCT  recovered  against  the  defend- 
ant a  verdict  of  six  hundred  dollars,  as  dam- 
ages for  Injuries  received  In  an  accident  wlilch 
happened  while  he  was  at  woi^  for  the  defend- 
ant in  operating  a  large  crane  used  for  rais- 
ing heavy  articles.  The  machinery  wAa  so 
constructed  as  to  l)e  operated  In  either  slow  or 
fast  gear,  the  change  from  one  to  the  other 
being  made  by  the  operator  of  the  machine  by 
means  of  a  handle  bar,  wUle  an  accidental 
change  of  the  gear  could  be  prevented  only 
by  an  appliance  on  the  crane  known  as  a 
'safety  lock';  and  tbe  strain  on  the  handle 
when  in  fast  gear  waa  about  six  times  as  much 
as  when  In  slow  gear.  The  plaintiff  descrtbes 
the  lnjtu7  as  foUown;  'We  done  as  directed. 
Ttie  ^rder  was  raised  up  by  three  men  with 
the  crana  Two  of  the  men  were  called  back 
to  the  fore  end  of  the  girder  after  the  glrda 
was  raised  up.  That  left  the  crane  to  me. 
We  had  been  directed  to  push  the  fore  snA  In, 
—of  the  girderj  and  when  the  girder  was  half- 
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way  In— or  yon  might  call  It  catacornered— tbe 
hind  end  of  the  girder,  came  In  contact  with 
tbe  handle  of  the  crane,  and  throwed  her  in 
fast  speed.  She  takes  action  the  other  way, 
and  struck  me  square  on  the  breast,  and 
doubled  me  up;  and  1  have  been  doctoring 
ever  since.  The  gird^  weighed  ten  to  four- 
teen thousand  pounds  and  was  about  forty  feet 
long.  The  end  swung  around  on  the  other 
end  from  where  I  was  standing,  and  drove 
the  crane  along  on  Its  crank  shaft  from  slow 
gear  Into  fast  gear.'  The  only  material  ques- 
tion at  Issue  on  the  trial  was  whether  or  not 
the  safety  lock,  as  described  in  the  evidence, 
was  a  usual  and  customary  appliance  on  cranes 
of  like  character,  to  protect  the  employ^. 
There  was  evidence  that  a  safety  lock  was 
put  on  the  n^t  day  by  order  of  the  superin- 
tendent. The  testimony  as  to  the  general  use 
of  a  safety  lock  on  similar  cranes  In  the  neigh- 
borhood was  conflicting,  but  all  agreed  that  It 
was  an  Inexpensive  appliance,  which,  when 
put  upon  the  machine,  rendered  its  operation 
safe  from  risks  shnilar  to  the  one  resulting  In 
phOntifTs  Injury.  In  submitting  the  matter  to 
the  Juiy,  they  were  carefully  cautioned  and  In- 
Btructed  as  follows:  'Now,  It  wlU  be  for  you 
to  say  whether  or  not  this  safety  lock  vras  In 
general  use;  was  well  known;  was  such  an 
appliance  as,  under  the  circumstances,  the  de- 
fendant should  have  had  on  this  crane;  and 
whether  they  should  have  reasonably  antici- 
pated that  an  accident  like  this.  In  moTlng 
machinery ,-^qoviDg  large  ideces  of  iron,— was 
likely  to  occur;  that,  even  with  care  on  the 
part  of  the  worionra,  It  might  be  eii^ected  to 
occur  and  Injure  a  wortmian;  whether  or  not 
this  was  a  reasonable  ai^Uance,  such  as  was 
reasonably  required  for  the  safety  of  the  em- 
ployes, should  have  been  adopted.'  The  only 
aaslgninent  of  error  Is  as  to  the  refusal  of  the 
court  below  to  affirm  the  points  submitted: 
'First,  under  all  the  evidence  in  this  case,  the 
verdict  should  be  for  the  defendant;  second, 
under  the  pleadings  and  all  the  evidence  In  this 
case,  tbe  verdict  should  be  for  the  defendant* 
niew  were  refused  by  the  court,  and  the  tacts 
were  properly  submitted  to  tbe  jury. 

"Was  the  crane,  as  ai^anged  by  the  employ- 
er, reasonably  safe  for  ordinary  use  by  the  em- 
ptoye?  Tbls  was  disputed,  and  the  evidence 
WBB  not  so  one-sided  as  to  warrant  the  court 
In  disposing  of  the  disputed  fiict  by  binding 
instructions.  All  the  cases  agree  that  a  mas- 
ter Lb  not  bound  to  use  tbe  newest  and  best  a[>- 
pliances,  and  that  the  test  of  liablli^  Is  not 
whether  the  employ^  has  been  exposed  to  dan- 
ger, but  whether  he  has  been  so  exirased 
through  neglect  to  provide  reasonab^  safe  ma^ 
chlnery.  The  test  of  reasonable  safety  is  or- 
dinary ue.  From  the  fact  that  a  putlenlar 
method  or  appliance  Is  dangerous.  It  does  not 
follow  that  H  is  negligence  for  an  employo'  to 
use  it.  Some  employments  are  essentially  haz- 
ardons,  and  the  unbending  test  of  ne^ilgaice. 
In  metbods,  machinery,  and  appliances,  Is  the 
ordinary  usage  of  the  business.  'All  tbe  cases 
agree  that  the  master  la  not  bound  to  use  the 
8SA.-67 


newest  and  best  appliances.  He  performs  his 
duty  when  he  furnishes  those  of  ordinary  char- 
acter ni]d  reasonable  safety,  and  tlie  former  Is 
tbe  test  of  the  latter;  for  in  regard  to  the 
style  of  the  implement,  or  nature  of  the  mode 
of  performance  of  any  work,  '*reasonable  care" 
means  according  to  the  usages,  habits,  and  or- 
dinary risks  of  the  business.*  Was  tbls  crane, 
as  arranged  by  the  employer,  reasonably  safe 
for  ordinary  use  by  a  careful  employe?  It  was 
not  pretended  that  the  work  of  the  plaintiff 
was  not  done  In  a  careful,  workmanlike  way. 
Titus  V.  Ralh^d  Co.,  13Q  Pa.  St  618,  20  AU. 
517,  Ford  V.  Anderson,  139  Pa.  St.  2G1,  21  AU. 
18,  and  Kehler  v.  Schwenk.  144  Pa.  St.  348.  22 
Atl.  910,  are  adopted  In  Keenan  v.  Waters, 
181  Pa.  St  2i7,  37  AU.  342,  and  ot  binding  au- 
thority on  this  court  but  they  do  not  conflict 
with  the  conclusion  reached  herein  under  the 
facts.  The  whole  matter  was  properly  left  to 
the  joiy,  and  tt»  judgment  Is  affirmed." 

Stone  ft  Potter,  for  appellant  John  F. 
MlDer  and  James  F.  Bnrke,  for  appdlee. 

PER  CURIAM.  There  appeara  to  be  no  er- 
ror In  tlds  record,  nor  Is  there  anything  In  the 
qnestkms  InTolred  that  legnlres  dlacustfon. 
The  judgment  la  affirmed,  on  the  <9lnlon  ot 
the  siQerior  ooort 


<18S  Pa.  St.  im 
BSALE  V.  KLINE  et  aL 
(Bnpreme  Court  of  Pennsylvania.   Nov.  8, 
18»7,) 
Trdbts— Findings. 

1.  Personal  repreeentatirea  of  a  son  who  sent 
money  to  bis  morher,  without  any  hint  of  what 
he  wanted  done  therewith,  can  charge  her  estate, 
on  account  thereof,  only  with  tbe  money  she  re- 
ceived and  the  interest  It  earned  while  under 
her  control;  whatever  trust  existed  having 
grown  out  of  her  conduct,  and  been  assumed  by 
her  wlien  she  decided  to  keep  her  son's  money 
separate  from  her  own,  and  make  it  earn  for 
him  whatever  she  might  have  opportunity  to 
make  it  earn. 

2.  A  finding  that  "accessions"  must  have  been 
made  to  a  fund  which  a  mother  was  holding  in 
trust  for  her  son,  and  which  originated  by  his 
sending  her  money,  and  her  deci'sioo  to  keep  it 
separate  from  her  own,  and  make  it  earn  for  him, 
being  merely  an  inference  from  tbe  fact  that  at 
one  time  or  another  securities  of  more  than  the 
original  amount  sent  her  were  spoken  of  by  her 
as  belonging  to  the  fund,  may  be  disregarded. 

Appeal  from  court  of  common  pleas,  Union 
county. 

Action  by  Erwin  M.  Beale,  administrator  c. 
t  a.  of  Dr.  A.  W.  Eyer,  deceased,  against 
Anna  E.  Kline  and  another,  administratrices 
of  Mary  Eyer,  deceased,  and  another.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Be 
versed. 

Samuel  H.  Orwlg,  J.  OSiompson  Baker,  an<i 
Philip  6.  Unn,  for  appellants.  Andrew  A. 
Lelser,  for  appellee. 

WILLIAMS,  J.  Mrs.  Mary  Eyer,  the  moth- 
er  of  Dr.  A.  W.  Eyer,  died  In  November,  isas. 
Her  son  died  In  December.  1805.   Qy  this  pro- 
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ceedlng  the  administrator  of  the  son  calls  up* 

on  the  representatives  of  his  mother's  estate 
for  an  account,  and  Joins  Isaac  A.  Kline  with 
them  as  their  agent,  transacting  their  busi- 
ness, and  having,  as  he  alleges,  custody  of  the 
funds  and  secnrltles  belonging  to  the  estate. 
The  bill  alleges  that  as  early  aa  1882  Dr.  Byer, 
then  Hying  In  Colorado,  sent  to  his  mother,  for 
Investment  for  his  benefit,  the  sum  of  ?5,500; 
and  that  In  1884  he  sent  to  her  the  additional 
sum  of  ^,000.  to  be  held  and  Invested  In  the 
same  manner.  In  addition  to  these  two 
sums,  the  bill  avers  that  Dr.  Eya*  sent  to  her, 
and  that  she  received,  "other  large  sums  of 
money"  between  May,  1882,  and  November, 
1888,  all  of  which  sums  were  Invested  by  her 
for  his  benefit  In  Interest-bearing  notes. 
These  moneys,  the  bill  further  charges,  came, 
at  the  death  of  Mrs.  Eyer,  into  the  hands  of 
the  defendants,  and  are  unaccounted  for.  The 
answer  admits  that  the  two  sums  named  were 
received  by  Mrs.  Byer,  were  invested  by  her 
for  Dr.  Eyer.  and  alleges  that  they  have  been 
accounted  for.  It  denies  that  any  other  mon- 
eys were  ever  received  by  her  from  her  scm, 
or  have  been  received  by  her  administrators  on 
his  account.  The  evidence  on  the  hearing  re- 
lated mainly  to  this  subject  It  showed  that 
Dr.  Eyer  sent  the  two  sums  aggr^ating  $6,600 
by  mall  to  Kline,  by  whom  they  were  deliv- 
ered to  Mrs.  Eyer,  and  afterwards  deposited 
to  her  credit  in  a  bank  at  Lewlsburg,  where 
she  resided.  It  does  not  show  the  receipt  of 
any  other  money  from  him  whatever.  When 
the  two  drafts  were  sent  by  the  doctor,  they 
were  not  accompanied  by  any  Instructions,  ex- 
planations, or  suggestions  whatever.  His 
mother  was  at  first  at  a  loss  to  know  what  to 
do  with  the  money.  She  consulted  friends, 
and  decided  to  hold  It  for  her  son,  and  invest 
it  at  interest,  as  opportunity  might  ofCer,  for 
his  b^eflt  There  was,  as  It  thus  appears,  no 
express  trust  created,  no  employment  of  Mrs. 
Eyer  by  her  son;  there  was  not  so  much  as  a 
hint  as  to  what  he  wished  her  to  do.  What- 
ever trust  existed  at  any  thne  grew  out  of  the 
conduct  of  Mrs.  Eyer,  and  was  assumed  by 
her  when  she  decided  to  keep  her  son's  money 
separate  from  her  own,  and  make  It  earn  for 
him  whatever  she  might  be  able  to  do.  She 
did  not  assume  to  keep  It  at  interest  other- 
wise than  as  c^portmiitles  for  Its  Investment 
came  to  her,  and  when  her  son  sent  for  money 
it  was  obtained,  if  not  actually  at  hand,  by 
discounts,  or  by  borrowing  of  some  friend, 
and  sent  to  him.  She  then  so  disposed  of  her 
securities  or  moneys  received  from  them  as  to 
repay  the  loans.  At  (me  time  Isaac  A.  Kline 
applied  by  letter  to  the  doctor  for  a  loan  of 
$1,500  for  his  own  use.  The  loan  was  made 
to  him,  the  money  being  taken  out  of  his 
mother's  hands  for  this  purpose,  and  a  note 
for  the  amount  given  by  Kline  to  Mrs.  Eyer. 
Thta  sum  was  thereby  taken  out  of  the  fund 
by  Its  owner,  and  invested  upon  hts  own 
Judgment.  It  was  in  no  sense  the  loan  or  in- 
vestment of  Mrs.  Eyer,  and  she  is  not  respon- 
dble  for  It   The  note  given  for  It  belonged 


to  the  doctor  when  it  waa  taken,  and  it  now 

belongs  to  his  administrator. 

The  trouble  In  this  case  grows  out  of  the 
manner  in  which  the  accotmt  was  stated  in 
the  court  below.  The  learned  Judge,  In  hts 
tenth  finding  of  fact  held  that  "there  must 
have  t>een  accessions  to  the  trust  fund  frcnn 
some  source,"  for  which  the  defendants  were 
bound  to  account  He  did  not  ascertain  the 
amount  of  these  accessions,  or  the  time  when 
they  were  made,  from  any  evidence  tending 
to  show  the  sending  or  the  receipt  of  money, 
for  there  was  none.  No  witness  testifies  to 
any  accession.  No  check  or  draft  or  letter  Is 
produced  to  indicate  that  the  doctor  ever  made 
any  other  remittance  to  his  mother  than  the 
two  which  were  admitted  In  the  answer. 
Neither  the  doctor  nor  his  mother  seems  ever 
to  have  referred  to  any  other  remittance.  The 
bank  account  of  the  mother  does  not  show  a 
credit  to  her  for  any  remittance  except  the  ad- 
mitted ones.  The  finding  by  the  learned 
Judge  seems  to  rest  upon  the  fact  that  certain 
securities  were  spoken  of  aa  belonging  to  the 
fund.  This  might  well  have  been  accounted 
for  by  her  mode  of  handling  the  fund  and  the 
secnrltles.  She  may  have  had  at  one  time  a 
security  representing  some  <>t  the  doctor's 
mcKiey  which  she  converted  in  whole  or  In 
part  to  meet  the  calls  upon  her  by  him,  or  to 
adjust  the  securities  to  the  balances  of  the 
fund  in  her  hands  at  different  times.  But  we 
do  not  think  it  Justifies  the  charging  of  her 
estate  with  all  the  securities  In  which  any  por- 
tion of  his  money  may  at  some  time  have 
been  found.  What  she  is  chargeable  with  Is 
the  money  she  received  and  the  Interest  it 
earned  while  it  was  under  her  control.  For 
this  she  must  account.  She  is  entitled  to 
credit  against  this  smn  for  what  was  returned 
to  the  doctor,  and  for  what  he  himself  lent  to. 
Kline.  She  regarded  her  services  as  a  gra- 
tuity to  her  son,  and  they  were  rendered  with 
fidelity,  and  his  calls  for  money  responded  to 
with  promptness.  Whatever  balance  was 
left  In  her  hands  when  she  died  came  to  h^ 
personal  representatives,  and  they  are  respoD- 
sible  for  what  came  In  this  manner  into  their 
hands.  The  account  oi  the  administrators  will 
be  stated  by  charging  the  moneys  shown  to 
have  been  actually  received  by  Mrs.  Eyer,  and 
taking  therefrom  the  credits  to  which  she  is 
entitled,  and  payments  which  they  have  made 
since  her  death.  The  account  against  Kline 
will  be  stated  by  charging  him  with  bis  note 
for  $1,500,  and  with  any  other  moneys  col- 
lected or  received  by  him  belonging  to  Dr. 
Eyer,  and  crediting  him  with  all  payments 
made  thereon.  We  do  not  Intend  to  disregard 
the  rule  that  gives  Importance  to  findings  of 
fact,  whether  made  by  a  master  or  by  the 
court  below.  The  tenth  finding,  that  **acces- 
slons"  had  been  made  to  the  fund  from  some 
source.  Is  not  a  finding  of  a  fact  from  the 
evidence,  but  the  Inference  of  the  learned 
Judge  from  Mrs.  Eyer's  method  of  dealing 
with  her  securities,  about  the  reasons  for 
«rhich  nothing  appears  In  the  evidence.  The 


Digitized  by 


Google 


Md.) 


BMD  r.  SAI'B-BEPOSIT  *  TRUST  GO. 


889 


basia  Is  too  narronr  on  which  to  fonnd  such  a 
conjecture.  We  cannot  adopt  It  It  Is  not 
necessary,  tn  view  of  onr  holding  as  to  the 
method  of  stating  the  accounts  required  In 
thla  case,  that  we  should  discuss  the  assign- 
ments of  error  separately.  We  have  indicated 
briefly,  but  with  sufficient  distinctness,  the 
principles  that  control  the  case,  and  determine 
the  liabilities  of  the  defendants.  The  decree 
l8  reversed,  tliat  the  accounts  may  be  stated 
in  accordance  with  this  opinion.  The  record 
is  remitted*  and  a  procedendo  awarded. 


<S8  Hd.  W) 

RBID  T.  SAFB-DEPOSIT  &  TRUST  CO.  OF 

BALTIMORE. 
(Court  of  Appeals  of  Maryland.   Dec.  2,  1897.) 
Trcsts—Cosstructiok— Liability  or  Inooub  to 

£ZECUTiON. 

Where  deceased  bequeathed  certain  proper- 
ty in  trust  for  his  wife,  who  was  to  receive  the 
□et  income  thereof  for  life,  and  the  estate  was 
to  be  held  by  the  trustee»,  bo  that  neither  the  es- 
tate nor  the  income  thereof  should  be  liable  for 
the  debts  or  contracts  of  any  future  husband,  or 
in  any  manner  subject  to  bis  control,  or  lie 
taken  in  ezecaUon  or  attachment  or  otherwise 
howsoever,  "and  so  that  she  shall  not  pledge  or 
anticipate  said  property  or  said  net  proceeds  of  In- 
come,  or  any  part  hereof,"  said  net  income  was 
not  subject  to  execution,  attachment,  or  gar- 
nishment in  the  bands  of  the  trustees,  for  a  debt 
of  the  wife. 

Appeal  from  snperlor  court  of  Baltimore 
clt7. 

Action  1^  A.  Page  Reld,  trading  as  Beld  & 
Col,  against  tiie  Safe-Deposit  &  Trust  Com- 
pany of  Baltimore,  trustee  gamlsbee  of  Louisa 
Presbory.  From  an  order  quashing  an  at- 
tachment, plalntlCF  appeals.  Affirmed. 

Argued  before  McSHEIRR?,  O.  3^  and  BRY- 
AN, POWLER,  PAGE,  and  BOYD,  JJ. 

Ralph  Robinson,  for  appellant.  Bdward 
Dull^,  for  appellee. 

PAGE,  J.  The  only  question  In  this  case 
is  whether  the  net  income  due  Mrs.  Ixiulsa 
Presbury,  of  property  in  the  bands  of  the 
trustee  under  the  will  of  George  G.  Presbury, 
is  attachable  for  the  debt  of  the  cestui  que 
trust.  The  appellee,  who  is  the  garnishee, 
became  trustee,  by  appointment  of  court,  in 
the  stead  of  the  original  tmstees,  with  the 
same  powers  and  duties  as  were  conferred  on 
and  required  of  the  latter  by  the  terms  of  the 
wlu.  The  Judgment  on  which  the  attach- 
ment Issued  was  obtained  on  a  promissory 
note  given  by  Mrs.  Presbury,  In  payment  of 
bills  for  groceries  and  articles  of  necessity  fur- 
nished to  her  by  the  appellant  The  question 
Involved  turns  upon  the  construction  of  the- 
first  Item  In  the  will.  By  that,  the  testator 
devises  and  bequeaths  to  Frank  R,  Jenkins 
and  Charles  R.  Goodwin,  etc.,  all  the  property, 
real,  personal,  and  mixed,  of  which  be  died 
seised  and  possessed,  "In  trust,  to  hold  and 
manage  the  same  and  collect,"  etc.,  "and  to 
pay  the  net  proceeds  from  time  to  time  to  my 
wife,  Louisa  Presbuiy,  for  the  term  of  het 


natural  life,  and  especially  so  that  the  oune 
shall  not  be  liable  for  the  debts  or  contracts 
of  any  future  husband,  or  In  any  manner  sub- 
ject to  bis  control,  or  to  be  taken  In  execu- 
tion or  attachment  or  otherwise  howsoever, 
and  so  that  she  shall  not  pledge  or  antici- 
pate said  property  or  said  net  proceeds  of  In- 
come, or  any  part  thereof."  It  appears  also, 
by  the  agreed  statement  of  facts,  tbat  the 
trustee  has  now  In  its  hands  the  sum  of  $271.- 
42,  net  Income  and  tbat  the  appraised  value 
of  the  estate  at  the  time  of  the  death  of  the 
testator  was  $139,000. 

On  the  part  of  the  appellant  it  Is  contended 
that  the  testator  did  not  intend  to  create  a 
spaidthrift  trust,  but  for  a  coverture  trust, 
with  provision  against  alloiatlott  and  antici- 
pation only  in  the  event  of  the  marrl.age  of 
Mrs.  Presbury.  It  has  always  been  settled 
law  in  England  that  upon  the  gift  or  grant  of 
a  fee  ^mple  or  life  estate,  legal  or  equitable, 
restraints  upon  the  power  of  the  alienee  to 
alienate  the  estate  and  to  charge  it  with  debts 
are  repugnant  to  the  grant,  and  void,  unless 
there  is  also  a  provision  operating  as  a  cesser 
or  limitation  of  the  estate  over.  But  to  that 
there  is  an  exception,  by  which  restraints  on 
allenatlmi  or  anticipation  are  allowed  in  cases 
of  married  women.  This  exception  is  "pure- 
ly an  equity  doctrine,  the  Invention  of  the 
chancellors,  •  *  •  and  was  justified  on  the 
ground  that  It  was  the  only  way— at  least  the 
beet  way— of  giving  property  to  a  married 
woman."  Buckton  v.  Hay,  11  Oh.  Dlv.  645; 
TuUett  V.  Armstrong,  4  Mylne  &  C.  377; 
Gray,  Restr.  Allen.  Prop.  |  142.  In  Brandon 
T.  Robinson,  13  Ves.  434,  the  chancellor,  In 
speaking  of  married  women's  trusts,  said  that 
Lord  Thurlow  "did  not  attempt  to  take  any 
IKiwer  the  law  gave  her,  as  incident  to  prop- 
erty, which,  being  a  creatare  of  equity,  she 
coiUd  not  have  at  law;  but  as,  under  the 
words  of  the  settlement.  It  would  have  been 
hers  aI}solutely,  so. that  she  could  alien.  Lord 
Thurlow  endeavored  to  prevent  that,  by  Im- 
posing upon  the  trustees  the  necessity  of  pay- 
ing to  her  from  time  to  time,  and  not  by  an- 
ticipation, reasoning  thus:  That  equity,  mak- 
ing her  the  owner  of  It,  and  enabling  her,  as 
a  married  woman,  to  alien,  might  limit  her 
power  over  It;  but  the  case  of  a  disposition 
to  a  man  who,  if  he  has  property,  has  the 
power  of  aliening.  Is  quite  dlfCerent."  The 
reason  for  this  exception  to  the  general  rule  In 
case  of  a  settlem^t  upon  a  married  woman  was 
stated  in  Buckton  v.  Hay,  supra,  as -follows: 
"It  was  considered  that  to  give  It  [the  estate] 
to  her  without  restraint  would  be  practically 
to  give  it  to  her  husband;  and  therefore,'  to 
prevent  this,  a  condition  was  allowed  to  be 
Imposed,  restraining  her  from  anticipating  her 
Income,  and  thus  fettering  the  free  aliena- 
tion." It  thus  appears  that  the  exception  In 
case  of  devises  and  settlements  upon  married 
women  was  deemed  necessary  only  because 
of  the  general  rule  that  restraints  upon  alien- 
ation and  anticipation  were  always  regarded 
as  repugnant  to  the  estate.   But  in  Maryland 
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this  is  not  the  gmeral  rule.  In  Smltb  t.  Tow- 
ers, 69  Md.  85,  14  AU.  497^  and  16  Atl.  92. 
It  la  broadly  laid  down  that  "elloiatlon  Is  not 
a  necessary  Incident  to  an  equitable  estate 
for  lite,  and  that  an  owner  of  property  may, 
In  the  free  exerdse.of  his  bounty,  bo  dispose 
of  It  as  to  secure  its  enjoym^t  to  his  benefi- 
ciary, without  making  It  alienable  by  blm  or 
liable  in  any  manner  for  his  debts,  and  that 
such  an  intention,  when  clearly  expressed  by 
the  founders  of  the  trust,  must  be  respected 
by  the  courts."  In  this  state,  theriefore, 
where  the  law  Is  as  just  stated,  It  is  difficult 
to  perceive  why  tmsts  In  cases  of  married 
women  do  not  stand  on  the  same  footing  as 
other  tmsts  of  the  same  nature. 

We  are  therefore  of  the  opinion  that  It  Is 
Immaterial  by  what  name  this  trust  be  call- 
ed. If  In  the  provisions  of  the  will  there  is 
manifest  an  intent  of  the  testator  that  his 
widow  shall  enjoy  hla  bounty  without  the 
pow«  of  alienation  or  of  anticipation,  this 
court  Is  bound  to  respect  his  purpose,  and  en- 
force it  Now,  by  the  express  terms  of  the 
will,  the  trustees  are  to  pay  the  net  proceeds 
to  Mrs.  Presbury  from  time  to  time,  "so  that" 
the  same  shall  not  be  liable  (1)  for  the  debts 
or  contracts  of  any  future  husband,  or  In  any 
manner  subject  to  his  control;  (2)  to  be  taken 
In  execution  or  attaehmoit  or  otherwise  how- 
ever; and  (3)  "so  that  she  shall  not  pledge 
or  anticipate  said  property  or  said  net  pro- 
<ieeds  of  Income,  or  any  part  thereof."  These 
terms  are  too  explicit  and  clear  to  be  misun- 
derstood. They  import  that  the  testator  In- 
tended to  secure  to  his  widow  the  full  enjoy- 
ment of  the  net  Income  of  hla  property,  with- 
out oonferrli^  upon  her  the  power  of  alien- 
ing It,  and  so  that  It  should  not  be  liable  for 
any  of  her  debts.  That  he  had  full  power  to 
do  this  Is  settled  by  Smith  v.  Towers,  already 
dted.  The  Judgmoit  must  be  affirmed.  Judg- 
ment affirmed. 


(86  lU.  110) 

HADDBN  et  aL  T.  LUmLLID. 

(Court  of  Appeals  of  Mar^and.  Nov.  iB,  1887.) 

Appul— Riviaw— JcBiBDioTio3t— Objbgtioit  kot 
Raissd  Bbt,ow. 

The  fact  that  affidavits  for  attachment 
were  filed  several  months  before  the  suit  was 
Instituted,  though  indicatiDg  that  the  process 
Vt  tiie  court  was  abused,  was  not  such  a  want  of 
a  sobstantlal  comidlance  with  statutory  require- 
ments as  to  show  a  want  of  jurisdiction,  which 
can  be  first  taken  advantafre  of  on  appeal,  as 
Code,  art.  0,  i  4,  providing  that  "no  attachment 
shall  Issue  anksB  &ere  be  an  affidavit,"  etc., 
and  section  6,  providing  that  such  affidavit  may 
be  made  Id  any  state  or  foreign  country,  do  not 
require  that  the  affidavits  be  made  at  or  near  the 
tixoe  of  instituting  the  -sulL 

On  reargnment.  Denied. 

For  former  opinion,  see  38  Atl.  37. 

PAGE,  J.  The  motion  for  a  reargnment 
must  be  overruled.  It  is  not  desired  because 
of  error  supposed  to  exist  in  the  opinion  al- 
readv  filed,  but  because  It  Is  contended  that 
tblp  court  should  have  held  that  the  court 


btiow  waa  without  Juriadlcthm,  because  It  Is 
alleged  that  the  proceedings  show  upon  their 
face  that  the  requirements  of  the  statute 
have  not  been  substaatiaUy  complied  with, 
in  that  the  affidavit  appears  to  have  been 
made  several  months  prior  to  the  time  of 
suing  out  the  attachment  The  counsel  for 
the  iqvellee  Insist  that  the  statute  clearly 
Implies  that  the  affidavit  must  be  made  ei- 
ther at  the  time  of  the  institution  of  the  suit, 
or  as  shortly  before  as  conveniently  may  be. 
But  while  we  are  of  opinion  that  this  Is  a 
very  proper  practice,  and  that  there  may  be 
such  delay  between  the  making  of  the  affi- 
davit and  the  suing  out  of  the  writ  as  may 
reasonably  induce  a  presumption,  when  taken 
in  connection  with  other  facts  properly  prov- 
en, that  the  iMTocesB  «f  the  court  Is  being 
abused,  or  that  the  facts  set  forth  In  the 
affidavit  may  not  be  true  when  the  suit  Is 
Instituted,  yet  we  do  not  think  snch  diver- 
gence of  dates  la  a  jurisdictional  matter,  that 
will  enable  this  court,  on  appeal,  to  consider 
the  question  in  a  case  like  the  one  at  bar. 
where  the  point  was  not  raised  and  consider- 
ed below  on  appropriate  motion  or  plea.  It 
is  only  when  the  want  of  a  substantial  com- 
pliance with  the  requirements  of  the  statute 
appears  on  the  face  of  the  proceedings  that 
an  objection  to  the  jurisdiction  can  be  relied 
on  on  appeal,  where  such  objection  has  not 
been  made  l>eIow.  Coward  v.  DilUnger,  5G 
Md.  02.  Now,  we  think  that  it  cannot  proper- 
ly be  held  that  our 'statute  requires  that  the 
affidavit  shall  be  at  or  near  the  time  of  the 
Institution  of  the  suit  By  the  fourth  section 
of  article  9,  Code,  it  Is  provided,  "No  attach- 
ment shall  issue  unless  there  be  an  affidavit," 
etc.,  and,  by  the  fifth  section,  such  affidavit 
may  be  made  In  the  state.  In  the  United 
States,  or  In  any  foreign  country.  The  words 
of  the  eighth  section,  "upon  making  the  affi- 
davit and  producing  the  proofs,"  etc.,  cannot 
be  construed,  therefore,  as  implying  that  the 
affidavit  shall  only  be  made  where  the  suit 
Is  Instituted,  because  It  may,  1^  the  fifth 
section,  be  lawfully  made  In  a  country  aa 
remote  as  to  make  It  Impossible  to  have  It 
within  the  state  for  days  or  even  weeks  after 
It  was  made.  Nor  does  the  statute  direct  that 
It  shall  be  made  within  a  reasonable  time.  If 
this  constmctlon  of  the  statute  be  Insisted 
on.  It  may  be  asked,  by  what  facts  and  dr- 
cumstances  Is  the  reasonableness  of  the  time 
to  be  determined?  Is  It  to  depend  on  dis- 
tance, facility  of  Intercommnnlcatlon,  dili- 
gence, or  the  vicissitudes  of  the  weather?  In 
Wilson  V.  Arnold,  S  Mich.  104.  the  court  very 
properly  remarks:  "We  fear,  If  we  had 
power  to  give  snch  a  construction  to  the 
statute,  and  should  so  constme  It,  more  evil 
than  good  would  be  done  by  it  The  un- 
certainty It  -Bould  throw  over  the  title  of 
real  estate  taken  oa  attachments  would  more 
than  counterbalance  its  advantages.  A  Juris- 
dictional question,  above  all  others,  should 
not  be  left  In  so  much  uncertainty."  Mc- 
Clanahan  t.  Brack.  46  Miss.  268.  In  this 
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case  tbere  ware  tbree  exceptions,— two  of 
them  to  the  admission  of  testimony,  end  one 
to  the  granting  of  an  instruction.  There  was 
no  question  raised  below  as  to  whether  the 
delay  between  the  making  of  the  affidavit 
and  the  bringing  of  the  suit  worked  any  In- 
Jory  to  the  defendant  or  garnishee,  or  wheth- 
er the  process  of  the  court  was  being  abused, 
or  whether  the  facts  set  out  In  the  affidavit 
were  untrue  when  the  proceedings  began. 
This  could  have  been  done  by  proper  motion 
or  plea,  and  it  may  be,  If  that  course  had 
been  pnrsned,  the  delay  might  have  been  an 
Important  matter.  In  connection  with  such 
otbet  facts  as  it  would  have  been  within  the 
power  of  the  defendant  to  pioTe. 


(86  Md.  a8» 

HOME  INS.  GO.  OP  CITY  OF  NEW  YORK 

T.  CADLK  et  aL 
(Ooort  of  Appeals  of  MBryland.    Dec.  1,  1897.) 

Bill  or  lNTBRFLEADBR—-Coi.t.t'siox— Interest 
Bhinoiko  Fund  into  Couht — FRA(;Tice — Judo^ 

MKKTS— EQDITABLE  RklIBF. 

1.  A  bill  of  interpleader  not  accompanied  by 
an  affidavit  that  the  biU  was  not  filed  is  co!lu< 
rion  with  any  of  the  defendants  Is  demurrable. 

2.  Where  a  bill  of  interpleader  is  defective 
for  want  of  an  affidavit  alleging  no  coIlUBion  be- 
tween the  parties,  the  defect  can  be  corrected 
only  by  leave  to  amend,  and  the  filing  of  a  new 
biil,  with  the  necessary  affidavit,  or  by  filing  a 
written  affidavit  as  a  part  of  the  bill,  indu^og 
the  necessary  statement. 

8.  A  bill  of  Intendeader  Is  demnrroble  where 
tbe  fund  contended  for  Is  not  brought  Into  court, 
and  no  offer  so  to  do  is  made  Id  the  bill. 

4.  A  bill  of  interpleader  by  a  garnishee,  where 
there  are  several  attachments,  most  set  forth 
when  and  where  the  attachments  were  issued, 
the  present  status  of  each,  and  tadi  further 
statement  of  the  facts  as  will  enable  the  court 
to  determine  as  to  the  relief  asked. 

6.  Where  a  bill  of  interpleader  shows  on  Its 
face  that  certain  defendants  Iiave  judgments  of 
condemnation  against  complainant,  which  be 
seeks  to  avoid,  and  hence  that  con^aioant  can- 
not stand  In  the  position  of  a  disinterested  stake- 
holder, it  is  demurrable, 

6.  A  bill  seeking  to  enjoin  fhe  collection  of  a 
Judgment  allied  to  be  void,  whidi  alleges  no 
reason  why  the  judgment  should  not  have  been 
renderedt  does  not  entitle  complainant  to  an  in- 
junction. 

Appeal  from  circuit  court  of  Baltimore  city. 

Bill  of  Interpleader  by  the  Home  Insurance 
Company  of  the  Qty  of  New  York  against 
Canlk  Bro.  ft  Co.  and  others.  From  an  order 
sustaining  a  demurrer  to  the  bin,  complain- 
ant appeals.  Affirmed. 

Argoed  before  McSHBRRY,  0.  J.,  and  BRY- 
AN. FOWLER.  BRISCOE,  PAGE.  ROBERTS, 
RUS3UM,  and  BOYD,  JJ. 

Bdwln  J.  Farber,  f or  appeUanL  Q.  W.  EL 
Vtngrave,  for  apptOlees. 

BOYD,  J.  The  ^ipellant  filed  a  bill  of  in- 
topleader  against  a  number  of  creditors  of 
Edward  Seward,  Including  the  appellees,  who 
demurred  to  tbe  bill,'  and,  the  court  below 
bavlng  sustained  the  demurrer,  this  appeal 
was  taken.  It  Is  alleged  that  the  appellant 
tiad  Issued  a  policy  of  insurance  to  cover  loss 


by  fire  on  certain  property  of  Edward  Seward, 
and  that,  a  fire  having  occurred,  there  was  an 
ascertained  loss  of  ¥400,  which  tlie  appellani 
was  willing  to  pay  to  the  proper  part?  oi 
parties;  that,  after  the  fire,  attachments  on 
judgments  recovered  In  Dorchester  county 
against  Seward  were  "instituted  in  the  courts, 
and  before  a  certain  justice  of  the  peace  of 
Baltimore  -city,"  and  laid  In  tbe  hands  of 
the  appellant,  as  garnishee  of  Seward.  No 
copies  of  the  judgments  were  filed,  but  the 
names  of  the  parties,  and  the  amounts  of  five 
attachments  Issued  by  a  Justice  of  the  peace, 
were  given,  and  also  the  same  information 
as  to  five  others  "Instltnted"  in  the  superior 
court  of  Baltimore  city.  Some  other  parties 
apparently  have  judgments,  but  no  Informa- 
tion is  famished  as  to  them.  The  allegations 
In  the  bill  are  by  no  means  as  dear  as  tbey 
should  be,  but  we  understand  from  than  that 
there  are  three  sets  of  creditors,  each  'claim- 
ing the  fund  In  the  bands  of  the  appellant 
Judgments  had  been  rendered  In*  tbe  attach- 
ment cases  before  the  Justice  of  the  peace 
against  the  appelhtnt,  and  the  plahitifts  threat- 
ened to  issue  executions  tha«on,  but  other 
creditors  allege  that  those  Judgments  are  void. 
Incidentally  it  la  stated  that  there  are  Judg- 
ments of  condonnatlon  nisi  on  the  attach- 
ments in  the  superior  court.  It  is  also  alleged 
that  the  aggre^te  of  the  judgments  and  costs 
Is  more  than  double  the  amount  In  the  hands 
of  the  appellant,  and  It  is  unable  to  decide 
between  them.  The  bill  then  prays  tliat  the 
parties  may  Interplead,  and  adjust  their  sev- 
eral demands  and  claims  between  themselves, 
BO  that  the  plaintiff  may  have  proper  protec- 
tion, and  that  three  of  the  firms  named  (In» 
dndlng  the  appellees)  may  be  restrained  from 
further  prosecuting  tbe  judgments  or  attacb- 
ments,  and  that  those  so  recovered  before  said 
Justice  of  the  peace  be  declared  void. 

Th^  demurrer  was  necessarily  sustained  for 
technical  defects  In  the  bill  In  the  first 
place,  there  was  no  affidavit  that  tbe  bill  was 
not  filed  by  the  plalntlft  In  collusion  with  any 
of  the  defendants.  Tbe  absence  of  said  affi- 
davit makes  the  bill  demurrable.  Normal 
Inst  T.  AndetfioQ,  71  Md.  128,  17  Aa  lOSO; 
Story,  Eq.  PI.  S  291;  2  Danlell,  Ch.  Prac.  p. 
1562.  It  is  sought  to  avoid  the  effect  of  this 
omission  by  proving  that  such  affidavit  was 
actually  made  In  open  court,  after  the  bill  was 
filed,  but  before  the  demurrer  was  passed  on. 
A  writ  of  diminution  was  obtained,  but  the 
additional  record  only  shows  that  after  the 
appeal  was  taken,  and  the  original  record 
was  in  this  court,  certain  depositions  were 
taken,  which  tend  to  prove  that  ijefore  the 
argument  of  the  demurrer  an  agent  of  the 
company  appeared  in  open  court,  and  made 
such  an  affidavit  It  was  not  In  writing,. and 
there  Is  not  even  a  docket  entry  that  it  was 
made.  It  Is  perfectly  manifest  that  tbe  error 
attacked  by  the  demurrer  was  not  and  could 
not  be,  corrected  In  that  way.  Tbe  bill  was 
defective  because  of  this  omission,  and  the 
coily  way  to  correct  It  was  to  obtain  leave  to 
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amend  It;  and,  the  leave  being  granted,  the 
amendment  should  have  been  made  either  br 
filing  a  new  bill,  with  the  necessary  affidavit, 
or  by  filing  a  written  affidavit,  either  annexed 
to  the  wlgiual  bill  or  separate,  yet  a  part  of 
It,  1£  the  court  so  permitted.  It  would  be  a 
most  dangerous  practice,  and  contrary  to  all 
precedent,  to  allow  pleadhigs  In  chancery  to 
be  amended  as  attempted  In  this-  case.  The 
question  of  fact  whether  there  was  any  col- 
lusion was  not  before  the  court  on  demurrer, 
but  only  whether  the  bill  presented  such  a 
case,  or  was  in  such  form,  as  Is  required  un- 
der the  practice  In  this  state.  The  affidavit, 
which  the  authorities  agree  is  necessary,  hav- 
ing been  omitted,  the  bill  was  defective,  and 
It  could  only  t>e  corrected  In  that  particular 
by  producing  aa  a  part  of  the  bill,  in  such 
manner  as  the  court  below  allowed,  an  affi- 
davit in  writing  that  did  include  the  neces- 
sary statement  That  not  having  been  done, 
the  demurrer  was  properly  sustained. 

The  bill  'was  also  defective  because  the 
plaintiff  neither  brought  the  money  luto  court; 
nor  offered  to  do  so.  It  does  state  that 
the  plaintiff  was  willing  to  pay  It  to  the  par- 
ties entitled  thereto,  but  it  nowhere  offered 
to  bring  it  Into'  court  for  that  purpose.  Th^ 
Is  some  conflict  betwe^  the  authorities  as  to 
whether  such  a  defect  can  be  reached  by  de- 
murrer, but  we  see  no  reason  why  It  cannot 
be  under  our  practice.  This  offer  Is  required 
to  prevent  an  abuse  of  this  proceeding,  just 
as  Is  the  affidavit  that  there  Is  no  collusion, 
and,  although  a  bill  is  not  demurrable  be- 
cause the  money  Is  not  actually  Iwought  Into 
court,  yet,  when  that  is  not  done,  the  offer 
to  do  so  must,  at  least,  be  made.  Most,  If 
not  all,  the  authorities  agree  that  the  court 
should  not  require  the  defendants  to  inter- 
plead until  the  money  Is  either  in  court,  or 
subject  to  Its  order.  When  the  decree  to  In- 
terplead Is  passed,  the  plaintiff  is  jffactlcally 
out  of  court,  and  the  defendants  are  left  to 
contend  for  the  fund.  This,  then,  being  one 
of  the  essentials  to  obtain  a  dect^  the  offer 
should  be  made  a  part  of  the  bill,  and  a  bill 
•should  not  be  deemed  sufficient  unless  It  un- 
braces it  The  correct  principle,  we  think,  la 
stated  in  Story,  Eq.  PL  fi  291.  See,  also,  Hyde 
v.  Warren,  19  Ves.  322;  Railroad  C3o.  v.  Olute, 
4  Paige,  384;  WlUlams  v.  Walker,  2  Rich.  Eq. 
291;  Parker  v.  Barker,  42  N.  H.  78.  But,  If 
these  technical  objections  were  out  of  the 
way,  the  bill  would  still  be  defective,  because 
it  does  not  present  such  a  case  as  entitles  the 
plaintiff  to  relief.  There  may  be  dicumstan- 
ces  under  which  a  garnishee  can  se^  the  aid 
of  a  court  of  equity  when  several  attachments 
are  laid  in  his  hands  to  affect  the  same  fund, 
as  la  stated  \n  Bank  v.  Beaston,  7  Gill  &  J. 
421;  but,  to  justify  it  the  bUl  must  make  a 
full  and  frank  disclosure  of  all  facts  neces- 
sary to  enable  the  court  to  see  whether  he  la 
entitled  to  such  relief.  The  mere  fact  that  a 
number  of  attachments  were  Issned  does  not 
of  Itself  authorize  it  but  the  court  should  be 
Informed,  when  th^  were  issued  and  laid 


in  the  hands  of  the  garnishee,  the  present  stat- 
us of  each  of  them,  and  other  facts  ocmcern- 
Ing  them  sufficient  to  show  the  diancellor  the 
necessity  or  pn^riety  of  interfering.  The 
very  foundation  of  his  bill  is  that  the  plain- 
tiff Is  a  mere  stakeholder,  and  that  he  Is 
wholly  lndlff«%nt  between  the  defendants. 
Yet  this  bUl  shows  that  at  least  three  of  the 
defendants  have  obtained  judgments  of  oon- 
demnation  against  the  plaintiff.  After  Judg- 
ments have  been  obtained  by  one  or  more  of 
the  defendants  against  the  plaintiff,  it  is  Im- 
possible for  him  to  occupy  a  position  of  strict 
neutrality  between  the  parties,  as  he  Is  then 
Interested  either  In  setting  aside  the  judg- 
ments, as  this  bill  aska  to  have  done,  or  in 
having  the  daJms  established  In  favor  of  the 
holders  of  the  judgm^ts,  so  as  to  protect  him 
against  the  other  parties.  It  was  held  In  the. 
case  of  Bank  v.  Kerr,  2  Md.  Gh.  460,  that  a 
bill  of  Interpleader  diould  be  filed.  If  at  all. 
before  judgment  is  obtained  by  either  of  the 
parties  to  be  made  defendants;  and  tliat  fa 
manifestly  Just  as  the  parties  no  longer  stand 
on  an  equal  footing  after  one  has  obtained  a 
Judgment  for  the  fund  in  dispute  or  a  part 
thereof,  and  the  plaintiff  would  be  Interested 
In  sustaining  the  claim  of  the  one  against  the 
other.  In  garnishee  cases  attaching  credit- 
ors are  entitled  to  priority  In  the  order  In. 
which  the  attachments  are  laid,  if  they  are 
valid;  and,  if  the  plaintiff  has  permitted  judg- 
ments of  condemnation  to  be  rendered  against 
It  by  reason  of  its  own  n^lect  in  making 
proper  defenses,  it  should  not  be  permitted  to 
require  the  other  attaching  creditors  to  con- 
tend with  those  who  have  thus  acquired  an 
advantage  over  them.  In  Bank  v.  Lianahan, 
60  Md.  477,  a  trustee  under  a  deed  of  trust 
for  the  benefit  of  creditors  sought  to  reqtiire 
a  numb^  of  the  creditors  who  had  issued  at- 
tachments and  laid  them  In  his  hands  to  Inter- 
plead, and  one  of  the  grounds  upon  which  It 
was  refused  was  that  he  was  entitled  to  com- 
missions if  the  assignment  was  sustained,  and 
therefore  he  could  not  be  said  to  be  an  Indif- 
ferent stakeholder,  without  any  Interest  In 
the  subject-matter  In  controversy.  In  this 
case,  If  the  plaintiff  does  not  succeed  In  hav- 
ing these  judgments  of  condemnation  set 
aside,  it  may  be  liable  to  loss,  and  therefore 
has  an  interest  In  defeating  the  claims  of  some 
of  the  defradants.  We  think  It  dear  that  a 
formal  bill  of  Interpleader  cannot  be  sustain- 
ed under  such  circumstances. 

The  prayers  of  this  bill  show  that  it  was  In- 
tended as  a  formal  bill  of  interpleader;  but. 
If  that  were  not  so,  the  facts  alleged  are  not 
sufficient  to  stistaln  a  bill  In  the  nature  of  a 
bill  of  Int^leader,  which  are  more  favored 
by  courts  of  equity.  Under  them  plaintiffs 
are  sometimes  granted  relief,  although  they 
may  have  some  Interest  in  the  result  The 
case  of  Welkel  v.  Cate,  58  Md.  106,  relied  on 
by  the  appellant  was  a'case  of  that  character. 
There  Schaum  obtained  a  Jndgmoit  against 
Cate,  and  Welkel,  having  a  judgment  against 
Schaum  before  a  Jnstice  of  the  peace^  lesued 


Digitized  by 


Google 


OoniL). 


LA,WLOB  T. 


SOUiBAS. 


908 


an  attachmait,  laying  It  in  the  hands  of  Gate. 
By  some  mistake,  without  any  fault  of  Cate, 
judgment  of  condmnatlon  was  rendered 
against  him,  although  the  attachment  was 
ToM  by  reason  of  the  fact  that  it  was  issued 
more  than  three  years  after  the  judgment  was 
obtfUned,  which  was  not  then  permitted  on 
Judgments  of  justices  of  the  peace.  The  court 
held  that  under  the  circumstances  the  plain- 
tiff was  entitled  to  an  Injunction  against  the 
judgment  of  condemnation,  but  It  was  be- 
cause it  found  that  under  the  evidence  the 
Judgment  bad  been  Improperly  rendered,  with- 
out any  fault  on  the  part  of  Gate.  The  court 
did  not  require  the  parties  to  Interplead,  but 
simply  enjoined  the  execution  of  the  judg- 
ment. Hie  right  to  the  fond  between  Weikel 
and  Schaum  was  not  determined,  but  Cate 
was  granted  relief  as  against  WeHcel.  In 
this  case  the  plaintiff  has  alleged  no  reason 
why  the  appellants  were  not  ^titled  to  Judg- 
ments, and  has  not  explained  why  It  pomlt- 
ted  judgments  of  condemnation  to  be  recovov 
ed  against  It,  or  why  it  did  not  appeal  to  the 
Baltimore  clt7  court  If  they  were  Improperly 
rendered  against  It  the  justice  It  Is  thoe- 
fore  not  entitied  to  an  Injunction  against  the 
iqn>eUanta,  as  It  has  shown  no  eaultable 
ground  tax  such  relief.  When  the  attach- 
ments were  laid  In  its  hands,  tt  was  Its  duty 
to  respect  them,  and  make  any  defenses  tt 
had.  If  tile  judgments  were  void,  as  alleged 
in  the  bill,  the  d^Mues  should  baTe  been 
made  before  the  justice  and.  If  the  plaintiff 
was  not  satlaQed  with  his  decision,  it  could 
have  appealed  to  the  Baltimore  dty  court 
Failing  to  do  that,  it  cannot  now  Invoke  the 
aid  of  a  court  equity,  without  at  least 
showing  sufficient  reasons  for  the  Interference 
of  that  court,  which  the  bill  wholly  falls  to 
do.  We  have  many  decisions  on  the  subject, 
of  which  we  will  cite  Brumbaugh  v.  Schnebly, 

2  Md.  320;  Wlndwart  v.  Allen,  13  Md.  196; 
Lyday  v.  Douple,  17  Md.  188;  CbappeU  v. 
Cox,  18  Md.  S13;  Ahem  v.  Fink,  61  Md.  161. 

3  AtL  32.  But,  In  addition  to  this,  the  order 
In  which  the  atiacbments  were  served  Is  not 
stated  In  the  bin,  and  it  may  be  that  the  ap- 
pellees are  entitied  to  prlmlty  over  the  other 
creditors.  If  that  be  so,  there  la  no  reason 
assigned  why  the  plaintiff  cannot  fully  pro- 
tect Itself  by  proper  defenses  In  the  other 
cases.  So,  If  we  could  treat  this  as  a  bill  In 
the  nature  of  a  bill  of  Interpleader,  there  are 
no  such  equities  alleged  as  would  authorize 
the  Interposition  of  a  court  of  equity  against 
the  appellants.  The  order  sustaining  the  de- 
murrer must  be  affirmed.  Order  affirmed, 
with  costs  to  the  ai^ellantB. 

(70  Conn.  87) 

I4AWLOR  V.  HOLOHAN  et  al. 
(Supreme  Court  of  Errors  of  Oonnecticat  Noy. 
30,  1897.) 

Wills— CoNBTRDonos—NiTCRB  or  Estatks  Crb- 

ATSD. 

1.  A  devisee  BurvirlDg  the  testator  takes  a  fee 
in  IsAd  under  a  will  devising  It  on  the  condition 


that,  should  the  deTisee  "die  withoot  bsne,"  the 
land  would  go  to  another, 

2.  A  will  devised  land  subject  to  the  condition 
that,  should  the  devisee  '"die  without  issue,  then 
[the  laudi,  with  the  rents  and  profits  which  may 
have  accumulated  therefrom,['  should  vest  in  an- 
other, field,  that  the  words  'die  without  issue" 
were  not  ^own,  tar  the  language  which  followed 
them,  tt>  mean  "die  iritbout  issue"  after  testa- 
tor's death. 

Appeal  from  superior  court,  New  Haven 
county;  Frederic  B.  Hall,  Judge. 

Action  by  John  P.  JL^wior  agalost  E^trlc^ 
Holohan  and  others  for  the  construction  of 
a  will,  brought  under  the  provisions  of  the 
statute  (chapter  6G,  Pub.  Acts  ISaS),  and  tried 
to  the  court.  Judgment  construing  the  will  in 
favor  of  the  defendants,  and  appeal  by  the 
plaintiff.    Error,  and  judgment  reversed. 

Edward  P.  Cole,  for  appellant  James  B). 
Russell  and  John  F.  Holohan,  for  appellees. 

TORRANCB,  J.  John  Galvln  made  the  will 
in  question  In  1888,  and  died  In  18»4.  He  left, 
surviving  him,  as  his  next  of  kin,  one  daugh- 
ter, Catherine  Hololian,  a  married  woman,  one 
of  the  defendants,  certain  children  of  said 
daughter,  and  the  plaintiff,  John  P.  Lawlor, 
son  of  a  deceased  daughter.  John  P.  IawIot, 
the  grandson,  "Is  and  ever  has  beai  child- 
less." The  questions  In  the  case  arise  un- 
der the  nlntii  clause  of  the  will,  which  reads 
as  follows:  "I  give  and  devise  to  my  grand- 
son, John  F.  Lawhw,  all  my  real  estate  on 
Union  street;  also,  all  the  land  on  the  south 
side  of  Ray  streel^  oa  the  AInlgador;  also, 
a  idece  of  land  fronting  on  the  extension  of 
Wall  street,  numing  west  one  hundred  feet 
from  the  atime  wall  dlvtdbig  the  front  mead- 
ow from  the  pasture  land,  said  land  to  ex- 
tend oaa  hundred  and  ten  feet  nolrtherly,  and 
to  be  the  width  In.  rear  as  in  fnmt.— that  is, 
one  hundred  feet;  also^  fifty  ftet  on  the  iww 
street  now  running  in  front  of  John  Mulvllle's 
land,  said  land  to  .extend  westerly  on  Mul- 
vllle'8  land  to  tiie  stone  wall,  and  to  be  the 
same  width  in  rear  as  in  finnt.  namely,  fifty 
feet,  said  land  to  have  the  lue  of  a  passway 
forty  feet  wide,  runnhig  sontheriy  from  where 
the  street  now  ends  to  the  south  side  oft  his 
lot,  the  same  to  be  to  said  John  P.  Lawlor 
subject  only  to  tills  conffitlon.  Tlx.:  Should 
the  said  John  P.  Lawlor  die  without  issue, 
then  this  above  real  estate,  hereinbefore  de- 
scribed, with  the  rents  and  profits  which  may 
have  accumulated  thwefron^  shall  become  the 
estate  and  sh^  vest  In  my  daughter,  Cath- 
erine Hololun,  to  her  and  her  heirs,  forever; 
bnt,  Bbonid  the  said  John  P.  Lawlor  die  leav- 
ing issue,  then  said  above-described  real  es- 
tate shall  vest  In  said  issue  absolutely."  A 
codicil  subsequently  enlarged  the  lot  given 
above'  to  John  P.  Lawlor,  "on  a  new  street 
nmnlng  In  front  of  John  Mulvllle's  land." 
from  a  lot  60  feet  In  width,  ttaat  and  rear,  to 
a  lot  100  feet  hi  width,  front  and  ^r.  The 
will  contists  of  10  clauses  in  aU.  In  the  first, 
the  testator  merely  directs  that  his  debts 
BhaU  be  paid.    In  the  second,  thhrd,  and 


Digitized  by 


Google 


901 


88  ATLANTIC  BBPOBTBB. 


(GoDa. 


foorth,  be  makes  specific  gifts  to  a  grand- 
daughter, a  grandson,  and  a  niece,  of  a  pic- 
ture, his  watch  and  chain,  and  $200  respec- 
tively; and  said  $200  Is,  in  a  codicil,  subse- 
quently given  to'  the  plaintiff.  In  the  fifth, 
he  gives  the  plaintiff  certain  personal  prop- 
erty, Including  some  of  his  household  fornl* 
ture;  and,  In  the  sixth,  be  gives  all  the  rest 
of  his  household  furniture  to  Mrs.  Holoban. 
In  the  seventh  clause,  as  changed  by  a  codicil, 
he  gives  to  the  plaintiff  the  use  of  the  bam, 
with  carriage  bouse  and  sheds  adjoining,  on 
tbe  homestead  of  the  testator,  rent  free,  for 
the  term  of  two  years  after  the  decease  of 
the  testator.  In  tbe  eigUtb,  he  devises  to  his 
daughter,  Mrs,  Holohan,  bis  homestead,  the 
laud  on  Ray  street,  on  tbe  Abrigador,  and 
all  his  land  on  Wall  street,  "fourteen  and 
one-half  acres,  more  or  less,  except  three 
building  lots,  reserved  and  hereinafter  de- 
scribed in  my  devise  to  my  grandson,  John  P. 
Lawlor,  the  same  to  be  to  her  and  ber  belrs 
absolutely."  In  the  tenth  he  appoints  the 
executors.  The  grandson,  John  P.  Lawlor, 
claimed  that,  under  the  ninth  clause  of  tbe 
will,  be  took  an  estate  In  fee  In  the  land 
therein  described,  while  the  daughter,  Mrs. 
Holoban,  claimed  that  he  took  only  a  life 
estate  In  said  land.  Thereupon  the  plaintiff 
brought  this  action  for  tbe  construction  of  the 
will,  making  the  executor  and  Mrs.  Holohan 
defendants.  The  executor  disclaimed  all  in- 
terest, and  it  is  admitted  by  tbe  pleadings 
that  tbe  plaintiff  and  Mrs.  Holoban  "are  all 
the  persons  having  any  Interest  or  claiming 
interest  in  tbe  matters  Involved  In  this  ac- 
tion." The  court  below,  upon  these  facta, 
held  that,  under  said  ninth  clause,  "the  plain- 
tiff takes  on^  a  life  estate  in  tbe  land  therein 
devised  to  hhu,"  and  rendered  Judgment  ac- 
cordingly; and  this  action  of  the  court  Is  the 
only  error  assigned  upon  this  appeal. 

Tbe  main  question  in  this  case  relates  to 
the  meaning  of  this  phrase.  In  the  ninth  clause 
of  tbe  will,  "should  tbe  said  John  P.  Lawlor 
die  without  issue."  Does  this  mean  "die  with- 
out issue"  In  the  lifetime  of  tbe  testator,  or 
does  it  mean  "die  without  issue"  after  the 
death  of  tbe  testator?  Standhig  alone  it  Is 
Busceptible  of  either  of  these  meanings;  and 
unless  tbe  will,  when  properly  constmed, 
shows  that  the  testator  used  it  with  tbe  sec- 
ond meaning,  it  should  be  held  that  he  used 
it  with  the  first  meaning.  If  any  rule  to  be 
applied  in  tbe  construction  of  phrases  of  this 
kind  can  be  settled  by  repeated  decisions, 
tUs  rale  must,  in  this  state  at  least,  be  re- 
garded as  settled.  This  rule,  in  substance, 
has  been  acted  upon  or  recognized  In  the  fol- 
lowing cases:  Phelps  v.  Robbbifl,  40  Conn. 
2B0;  White  T.  White,  52  Conn.  518;  Coe  v. 
James,  64  Conn.  511,  9  Atl.  392;  Phelps  T. 
Phelps,  66  Conn.  359,  11  AU.  596;  Webb  v. 
Lines,  57  Conn.  154,  17  Atl.  90;  Stone  v. 
McEckron,.57  Conn.  194,  198,  17  Atl.  852; 
Jobnes  v.  Beers,  57  Conn.  295,  IS  Atl.  100; 
St.  John  V.  Dann,  66  Conn.  401,  34  AU.  110; 
Ohesebro  t.  Palmer.  68  Conn.  207,  S6  AtL 


42.  A  rule  of  construction  applicable  to  the 
language  of  a  will  Is  a  rule  of  law  determin- 
ing the  construction  which  the  courts  are 
bound  to  put  upon  particular  words,  expres- 
sions; and  forms  of  disposition  occurring  In 
wills,  in  the  absence  of  a  sufflciently  dedared 
intention  to  the  contrary.  Nothing  in  tbe  will 
in  question  shows  that  tbe  testator  used  the 
phrase  under  consideration  in  tbe  second  of 
tbe  above  meanings.  The  only  thing  that  can 
be  said  to  militate  against  this  view  is  the 
provision,  Immediately  following  the  phrase 
in  question,  to  the  effect  that,  if  Lawlor  dies, 
tbe  real  estate  devised  to  him,  "with  tbe  rents 
and  profits  which  may  have  accumulated 
therefrom,"  shall  vest  In  Mrs.  Holohan,  tbe 
daughter;  and  it  is  upon  this  that  the  de- 
fendant mainly  relies.  She  claims  that  the 
rents  and  profits  here  spoken  of  mean  the 
rents  and  profits  which  "may  liave  accumu- 
lated" after  the  death  of  tbe  testator  to  Law- 
lor, and  which  are  tmcollected  by  Lawlor  at 
Lawlor's  death.  But  this  seems  to  be  a  strain- 
ed interpretation.  It  is  conceded  by  her  that 
Lawlor,  on  the  death  of  the  testator,  took,  at 
least,  a  life  estate  in  tbe  land  devised;  and 
this  is  clearly  so  on  any  view  of  this  wiU. 
If  this  be  so,  then  tbe  rents  and  profits  ac- 
cumulating after  tbe  testator's  death  belonged 
to  lawlor,  whether  collected  by  him  or  not. 
Tbe  testator  could  not  dispose  of  such  rents 
and  profits  because,  In  effect,  if  Lawlor  took 
a  life  estate,  be  had  already  given  them  to 
Lawlor.  Tbe  rents  and  profits  upon  the  land 
described  In  the  ninth  clause  of  the  will, 
"which  may  have  accumulated"  up  to  the 
tbne  of  the  testator's  death,  he  conld  ^ve 
away,  fot  tb^  were  bis  own;  and  it  seems 
to  us  that  the  more  reasonable  construction  of 
this  part  of  the  will  is  that  be  meant  those 
rents  and  profits,  and  not  Qiose  irhlch  would, 
under  tbe  will,  belong  to  Lawlor  at  Lawlor's 
death.  If  this  be  so,  It  is  an  argiunent  against, 
and  not  in  favor  of,  the  defendant's  claim; 
for  It  shows,  so  far  as  It  shows  anything, 
that  the  testator  was  providing  against  Law- 
lor's death  before,  and  not  after,  the  testator. 
We  are  of  opinion  that,  on  the  death  of  tbe 
testator,  John  P.  Lawlor  took  an  estate  In 
fee  in  the  land  devised  to  him,  and  that  the 
court  below  erred  in  holding  otherwise. 
There  Is  error.  The  Judgment  Is  set  aside, 
and  the  cause  rmianded,  to  be  proceeded  with 
in  accordance  wltb  this  opinion.  The  other 
Judges  concniied. 

(n  Cobb.  TO 

SIXTB  BANK  OF  CITT  OP  NEW  TOBK  t. 

WATERHOUSE. 
(Scvreme  Court  of  Errors  of  Connecticut.  Nov. 
30.  1897.) 

WlBBBOnSB   RBOEIFTS— RlOHTS  OF  HoLDBR8~IX 

DORSEB  —  Notice  of  Likns  —  Estoppel  —  Re- 
plevin—Etidencr— -Cross-Ex  AMrNATios. 

1.  The  indorsee  of  a  warcAiouse  receipt  for 
whlaliy  in  barrels  was  not  affected  by  tia  agree- 
ment between  the  warehouseman  and  tbe  In- 
dorser's  vendor,  assented  to  by  such  indorscr. 
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titat  the  whis^  should  remain  In  the  warehonae 
until  the  waratouseman  was  repaid  the  money 
advanced  by  him  to  pay  the  revenue  tax  there- 
on, or  an  agreement  between  the  indorser  and 
his  vendor  that  it  shonld  remain  in  said  ware- 
house tiJl  the  purchase  price  was  paid,  and  In- 
strnctiona  to  the  warehouseman  by  aucb  vendor 
to  hold  the  whisky  until  such  amounts  were  dis- 
charged, where  tu  Indorsee  h&d  no  knowledge  of 
said  agreements. 

2.  The  Indoisee  of  a  warehouse  receipt  la  not 
given  constructive  notice  of  liens  on  the  prop- 
erty  for  revenue  tax  or  the  purchaae  price  by 
recitals  therein  that  the  property  was  to  be  de- 
livered to  the'  indorser  or  nia  ordn  after  the 
payment  of  the  tax  and  "all  other  amonnta  doe"; 
the  words  "other  amonnta  due"  meaning  storage 
charges. 

8.  Where  lite  seller  of  whisky  in  barrels  gave 
the  barer  a  bill  of  sale  tboeot  and  delivered 
to  him  a  warehouse  receipt,  the  seller  is  es- 
topped to  claim,  as  against  the  Indorsee  of  the 
receipt,  that  the  warebonseman  was  to  hold  the 
whisKy  until  payment  of  the  purchase  price,  and 
repayment -to  the  warehouseman  of  the  money 
advanced  by  him  for  the  revenue  tax  thereon. 

4.  The  warehouseman  was  estopped  to  make 
such  claim  by  the  Rceipt  whidi  he  had  stamped 
with  the  words  "Tax  paid." 

5.  In  replevin  for  whisky,  by  the  indorsee  of  a 
warehouse  receipt  therefor,  against  the  ware- 
houseman, defendant  claimed  that  it  was  to  re- 
main in  the  warehouse  until  money  advanced 
by  him  to  pay  the  internal  revenue  tax  thereon 
was  repaid,  and  until  payment  of  the  purchase 
money  to  the  indorser's  vendor.  The  stamp 
deputy  for  the  internal  revenue  collector  tes- 
tified in  chief  for  ^alntiff  that,  on  a  specified 
day,  defendant  paid  said  tax.  Held,  that  the 
court  troperly  excluded,  aa  not  cross-examina- 
tion, the  question,  "And,  as  soon  aa  the  tax  was 
paid  [defendant]  removed  it,  didn't  he?"  (re- 
ferring to  the  removal  of  the  whisky  from  the 
bonded  warehouse  to  the  public  warehoused 

6.  A  witness  cannot  be  crof»-examined  as  to 
matters  respecting  which  he  has  not  testified  In 
his  examination  In  chief. 

7.  Evidence  in  relation  to  matters  with  which 
the  adverse  part?  is  entlrdy  unconnected  la 
properly  excluded. 

8.  Where  the  demand  1^  plaintiff  for  property 
replevied  was  made  by  an  agent  whose  instruc- 
tions were  by  tetter,  the  letter  is  admiadble  in 
evidence. 

Appeal  from  superior  court.  New  Haven 
county;  John  M.  Thajer,  Jtidge. 

Replevin  by  the  Sti^tb  Bank  of  the  City  of 
New  York  against  Charleii  R.  Waterhouse, 
Jr.  Tried  to  tbe  court  without  a  Jury.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.  Affirmed. 

Tills  waa  an  action  of  replevin  for  certain 
Iwrrels  of  whisky.  The  finding  of  facts  ta 
as  follows: 

"(1)  Upon  the  trial  of  the  above^ntltled 
cause  to  tbe  court  upon  the  pleadings  on  file, 
tbe  following  facts  appeared  In  evidence,  and 
are  found  by  the  court  and  made  a  part  of 
the  record:  On  August  23,  1894,  the 
United  Growers  Company,  a  corporation  or- 
ganized and  existing  imder  the  laws  of  the 
state  of  Neiv  York,  and  located  and  doing 
business  In  the  city  of  New  York,  sold  to  one 
J.  LlbroTlCK,  of  said  city  and  state  of  New 
York,  the  twenty  barrels  of  whisky  described 
In  the  complaint,  and  gave  him  a  receipted 
Invoice  or  bill  thereof,  hereto  annexed  as  Ex- 
hibit E,  and  delivered  to  htm  the  three  ware- 
touse  receipts,  hereto  annexed  as  Exhibits  A 


B,  and  0,  and  received  fnun  Wm  In  i»yment 
for  said  wblaky  the  acc^tance  of  sold  Li- 
broTlcs  tot  the  agreed  price  and  fall  macfeet 
value  of  said  whisky.  (3)  Said  whisky  was 
manufactured  by  tbe  Old  Colony  DlstUlerles 
Gompany,  a  Gonnectlcnt  cor[>oratlon  located 
In  New  Haven,  and  prior  to  said  23d  day  of 
Angost,  1804,  bad  been  stored  In  their  dis- 
tillery warehouse  In  New  Haren.  (4)  On 
said  day,  the  time  within  which  the  United 
States  Internal  revenne  tax  mast  tw  paid,  ac- 
cording to  tiie  ctmdltlon  of  said  Dlstnierles 
CJompany'a  bond,  bating  expired,  the  de- 
fendant, who  was  then  the  treasurer  and  gen- 
eral manager  of  said  company,  paid  mid  gov- 
ernment tax;  and  said  wblsfcy  "was  tiberenp- 
on  ranoTed  from  tbe  bonded  w  dlstmar. 
warehonse  to  a  public  wareboose  wblcSt  said 
Distilleries  Oompany  was  then  conducting 
In  the  same  bonding,  In  compliance  with  the 
laws  tft  this  state  relating  to  public  ware- 
bouses,  where  it  remained  until  tbls  action 
was  commenced.  (6)  On  said  28d  day  of  An* 
gust  tbe  defendant,  acting  In  behalf  of  said 
DIstllleriM  Company,  at  tbe  request  of  tbe 
United  Growers  Company,  who  bad  become 
tbe  owners  of  said  whisky,  filled  out  said 
warehouse  receipts,  Exhibits  A  B,  and  C, 
stamped  the  same  wltb  tbe  words  *Tax  paid,* 
and  delivered  tbe  same  to  said  Growers  Com- 
pany. (6)  After  said  warehonse  receipts  bad 
been  delivered  by  said  Otowerfc  Company  to 
said  Llbrovlcz,  as  stated  In'  par^^raph  2  here- 
of, said  I/ibrovlcz  Indorsed  the  same  In  blank, 
and  delivered  the  same  to  the  plaintiff  as 
part  collateral  security  for  a  note  of  $2,000, 
dated  August  29,  1884,  which  tbe  bank  on 
that  day  discounted  tor  bhn,  the  proceeds  of 
which  he  had,  and  no  part  of  which  has  ever 
been  paid.  CO  On  January  22,  1895,  said 
LlbrovlcK  having  become  insolvent  and  bay- 
ing absconded,  the  plaintiff  wrote  above  tbe 
Indorsement  of  said  Llbrovlcz  on  said  ware- 
house receipts  the  words,  'Deliver  M.  Zun- 
der  &  Sons,  or  order,'  and  sent  said  certif- 
icates to  said  Zunder  &  Sons,  at  New  Haven, 
with  directions  to  withdraw  said  whisky  from 
tbe  warehouse,  pay  storage  charges,  and  ship 
the  whisky  to  tbe  plaintiff.  In  New  York. 
(8)  Upon  the  receipt  of  said  warehotise  re- 
ceipts and  Instructions,  Mr,  M.  Zunder,  of 
tbe  firm  of  Zunder  &  Sons,  called  at  said 
warehonse  In  behalf  of  the  plaintiff,  and  de- 
manded the  delivery  of  said  twenty  barrels 
of  whisky,  at  the  same  time  showing  the  de- 
fendant the  said  recdpts,  and  tendering  and 
offering  to  deliver  the  same  to  him,  and  to 
pay  all  storage  charges  on  said  whisky.  Tbe 
defendant  refused  to  deliver  said  whisky  un- 
til he  should  be  paid  tbe  sum  of  $900,  which 
be  claimed  he  had  paid  for  taxes  to  the  U. 
S.  government  on  said  whisky,  and  until  he 
should  be  paid  also  the  amount  which  said 
Llbrovlcz  agreed  to  pay  said  Growers  Com- 
pany on  said  whisky.  (9)  Said  Llbrovlca 
never  paid  said  acceptances  to  said  Growers 
Company,  and  said  company,  after  the  same 
became  due,  brought  sul^  against  said  Ll- 


Digitized  by 


Google 


906 


88  ATLANTIC  RBPOBTKR. 


(Conn. 


broTicx  In  the  city  conrt  of  the  city  of  New 
Tork,  and  in  January,  1895,  obtained  judg- 
ments against  him  In  said  conrt  for  the  full 
amount  due  on  said  acceptances.  (10)  Said 
Growers  Company  also  bronght  an  action 
against  said  LlbroTlcz  upon  the  common 
counts,  returnable  to  the  city  court  of  the 
city  of  New  Haven  on  the  first  Monday  of 
December,  18&4,  In  which  action  the  Old 
Colony  Distilleries  Company  was  made  gar- 
nishee, and  service  of  a  copy  of  the  writ  and 
complaint  In  said  action  was  made  upon  this 
defendant.  No  appearance  was  entered  In 
said  action  In  behalf  of  defendant  or  gar- 
nishee no  bill  ot  partlculara;  answer,  or  other 
pleadings  were  ever  filed  In  said  cause,  and 
the  said  cause  now  appears  upon  the  docket 
of  said  coiu^  as  still  pending  therein,  (11) 
Upon  the  trial  the  plaintiff  called  as  a  wit- 
ness one  J.  J.  Kennedy,  the  stamp  deputy  for 
the  Internal  revenue  collector  at  the  city  of 
New  Haren,  who  testified  in  chief  that  Au- 
gust 23,  18D4.  the  defendant  called  at  said 
.  collector's  office,  and  paid  the  government 
tax  on  the  twenty  barrels  of  whisky  In  ques- 
tion. Upon  cross-examination  he  was  asked 
the  following  question:  'Q.  And  as  soon  as 
the  tax  was  paid,  Mr.  Waterhouse  removed 
it,  didn't  he?'  (referring  to  the  removal  of  the 
whlt^  from  the  bonded  warehouse  to  the 
public  warehouse.)  To  this  question  counsel 
for  the  plaintiff  objected,  on  the  grounds  thai 
It  was  irrelevant,  Immaterial,  and  foreign  to 
(he  examination  In  chief.  The  objection  was 
sustained.  The  defendant's  counsel  duly  ex- 
cepted. (12)  The  plaintiff  oCtered  one  Os- 
car L.  Richard,  its  president,  as  a  witness, 
who  testified  that  the  letter  hereto  annexed 
as  Exhibit  D  vras  written  with  his  knowl- 
edge and  bis  direction,  by  J.  H.  Bosen- 
banm,  cashier  of  said  bank,  but  now  dead; 
and  the  plaintiff  then  offered  said  letter  In 
evidence,  stating  that  It  would  be  shown  by 
otber  witnesses  that  said  warehouse  receipts 
were  inclosed  with  said  letter,  and  sent  to 
and  received  by  M.  Zunder  St  Sons  with  said 
letter.  The  defendant's  counsel  objected  to 
the  introduction  of  said  letter,  as  irrelevant, 
immaterial,  and  res  Inter  alloa  The  objec- 
tion was  overruled,  and  .an  exception  duly 
taken  to  the  ruling  by  the  defendant  The 
plaintiff  afterwards,  by  Allan  Durand,  as- 
sistant cashier  of  the  plaintiff  bank,  and  by 
M.  Zunder,  proved  that  said  letter  was  sent 
to  Zunder  &  Sons,  and  received  by  tbem,  and 
that  the  receipts.  Exhibits  A,  B,  and  C,  were 
Inclosed  with  the  letter  when  ao  sent  and  re- 
ceived. (13)  Said  Richard  testified  In  chief 
to  the  negotiations  which  took  place  between 
hlms^,  as  the  representative  of  the  plaintiff, 
and  said  Ubrovlcz,  concerning  the  loan  of 
August  29,  1891,  above  referred  to,  and  the 
giving  of  said  coUateral.  Upon  cross-exam- 
ination the  witness  (who.  It  appeared,  was 
a  member  of  the  firm  of  Richard  &  Co.,  do- 
ing a  banking  and  forwarding  business,  which 
firm  was  a  ciedltw  of  said  Ubrovlcz)  was 
•akeil  wbetber  he  attended  a  meeting  of  the 


creditors  of  said  Llbrovlcz  In  New  Tork, 
which  was  held  October  19,  1894.  The  wit- 
ness answered  In  the  affirmative,  when  he 
was  asked  by  defendant's  coimsel  the  follow- 
ing question:  *Q.  And  didn't  yon  say  at  that 
time  [referring  to  the  creditors*  meeting]  that 
Llbrovlcz  had  transferred  to  you  proper^ 
to  the  value  of  more  than  $100,000  to  secure 
the  claim  of  Richard  &  Co.  and  the  bank, 
and  that  if  the  creditors  would  give  him  an 
^tension  of  three,  six,  nine,  and  twelve 
months,  that  you  would  turn  the  property  all 
back?'  To  this  question  counsel  for  the  plain- 
tiff objected  on  the  ground  that  it  was  ir- 
relevant, immaterial,  and  outside  the  direct 
examination  of  the  witness.  The  objection 
was  sustained.  Gonnsd  for  the  defendant 
duly  excepted.  (14)  One  Herman  A.  Curi^ 
president  and  treasurer  of  said  Growers  Com- 
pany, was  called  as  a  witness  by  the  defend- 
ant,  and  having  testified  to  certain  conversa- 
tlona  had  by  blm  with  said  Richard  r^tlve 
to  the  arrangement  between  the  plaintiff  and 
said  Llbrovlcz  touching  the  (2,000  loan,  and 
the  delivery  of  Exhibits  A,  B,  and  C  to  the 
plaintiff,  he  was  asked  by  the  defendant's 
counsel  the  following  question:  'Q.  Passing 
that,  then,  Mr.  Curlel,  was  any  statement 
made  by  Mr.  Richard  at  that  time  with  .re- 
gard to  the  claim  of  either  himsdf  or  the 
bank  against  Mr.  Llbrovlcz?  I  do  not  ask 
what  It  was,  but  I  ask  first  whether  any  state- 
ment was  made  about  It?*  Plaintiff's  coun- 
sel ot^ected  to  the  question.  The  court  sus- 
tained the  objection  and  ucluded  the  ques- 
tion, so  tsr  as  It  ndled  for  statements  made 
by  Richard  regarding  his  own  claim  or  that 
his  firm.  Defendant's  counsel  duly  ez- 
cepted  to  the  ruling.  (15)  Defendant's  coun- 
sel asked  said  witness  Cnriel  this  question: 
'Q.  I  tbtaik  I  last  directed  yoor  attention. 
Mr.  Cnxfel,  to  sometiilng  that  was  said  then 
at  the  creditors'  meeting  and  yoa  made  a 
statement  as  to  what  thai  occurred.  Now, 
I  want  to  ask  yon  In  tills  connection  whether 
any  statement  was  exhibited  of  the  llabU- 
Ities  and  assets  of  Llbrovlcs.'  To  this  ques- 
tion tbe  plaintiff's  coonsel  objected.  De> 
fendant*8  connsel  dalmed  It  was  admissible 
in  connection  wltb  testimony  to  be  offered 
as  to  what  Richard  had  said  at  said  meeting: 
about  his  and  ttie  plaintiff's  rations  to  said 
LIbroTlcs.  Tbe  court  sustained  the  objection 
and  exduded  the  question,  but  permitted  the 
defendant  to  give  testimony  as  to  an  that  said 
Richard  stated  celatire  to  the  plaintiff's  claim 
to  said  certificates,  or  Its  relations  to  and 
n^tlations  wiQi  said  UbroTles,  and  Its 
claims  against  him  and  his  estate.  Sndi  testi- 
mony was  Introduced  by  tbe  defendant,  and 
said  Richard  was  afterwards  called  by  the 
plaintiff  In  rebuttal,  and  was  examined  and 
cross-examined  as  to  his  statements  bearing 
upon  said  matters.  (IQ)  Tbe  d^enflant  upon 
the  trial  claimed  that  tbe  plalntifC.  betaig  at 
most  but  a  pledgee  of  said  warehouse  receipts, 
had  no  such  title  as  would  mable  It  to  main- 
tain this  action  of  replevin,  afid  asked  Um 
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ooart  w  to  rale.  He  also  dabned  that  nld 
warebome  receipts  bore  opon  their  face  notice 
that  there  were  claims  upon  said  whisky,  and 
that  the  plaintiff  received  said  receipts  with 
mch  notice  that  there  were  unsettled  claims 
against  uid  Ueu  upon  said  whisky,  and  tha.t, 
whatever  rights  the  plaintiff  acquired  hj  rlr- 
tne  of  tiie  transfw  ol  said  warehoose  receipts 
to  It,  said  receipts  were  eabject  to  all  the 
equities  between  the  parUeSt  and  that  the 
plaintiff  was  not  entitled  to  the  Immediate 
possession  of  said  whisky  ontU  said  claims 
were  all  pa^  and  satisfied;  and  be  aaked  the 
conrt  to  rule  tbat  at  the  date  of  the  plalntUTs 
demand,  and  at  the  conunencement  of  this  ac- 
tion, the  defendant  still  held  a  lien  npw  said 
whisky  f6r  the  money  advanced  for  the  pay- 
ment of  the  United  States  tax  as  aforesaid, 
and  that  the  United  Orowera  Company  stUl 
had  a  lien  upon  said  whisky  for  the  purchase 
I«fce  thereof,  and  that  said  whisky  was  stUl 
subject  to  said  attachment  and  the  attachment 
Uen  thereof,  and  that  until  said  liens  were  dis- 
charged and  satisfied,  and  said  attachment  re- 
leased, the  plaintiff  could  not  maintain  this  ac- 
tion. (17)  The  conrt  did  not  rule  as  tiius 
requested,  but  ruled  that  the  defendant  had 
no  Uen  upon  said  whisky,  -valid  as  against 
the  plaintiff,  for  aald  tax;  that  said  Qrow- 
ers*  Company  had  no  Uow  for  the  pnrdiase 
price  of  said  whisky,  good  as  against  the 
plahitlff;  that  said  pretended  attachment  of 
said  whisky  In  the  hands  of  the  defendant  by 
garnishee  lurocess  was  void,  because  neither 
party  to  the  action  resided  hi  New  HaTen. 
and.  If  not  void,  constituted  no  lien  upon  said 
whisky,  valid  against  the  plalntUf;  and  that, 
upon  the  tender  to  the  defendant  of  said 
warehouse  receipts  and  the  storage  diarges 
as  aforesaid,  the  plaintiff  was  entitled  to  the 
Immediate  possession  of  said  gqods.  Judg- 
mmt  was  acoordlniMy  rendwed  tot  the  plain- 
tiff. 

.  "Further  Finding. 

"(lO  Upon  the  trial  the  defendant  offered 
evidence  tending  to  prove  that  there  was  an 
understanding  between  the  Growers  Com- 
pany and  the  defendant,  at  the  time  said 
tax  was  paid,  and  said  whisky  removed  from 
the  btrnded  warehouse  to  the  free  warehouse, 
that  the  same  should  remain  In  the  said  free 
warehouse  until  said  Growers  Company 
should  pay  the  amount  of  said  tax,  and  that 
UtsrovIcB,  at  the  time  of  bis  purchase  of  said 
whisky  from  said  Growers  Company,  had 
knowledge  of  said  arrangement  (b)  The  de- 
fendant also  offered  evidence  tending  to  inove 
tiiat,  at  the  time  of  said .  purchase  of  the 
whisky  by  Llbrovlcs  from  aald  Growers 
Company,  it  was  agreed  betweoi  them  that 
the  same  should  remsin  in  said  warehouse 
as  collateral  security  for  the  parent  of  the 
acceptances  given  as  aforesaid  in  payment 
thorefw,  and  ttiat  subaeqnmtly  the  defend- 
ant had  notice  of  this  agreement,  and  in- 
stmctlona  from  the  Growers  Company  to 
hold  the  whisky  until  the  amount  should  be 


paid.  .  (c>  To  an  the  evidence  thus  t^fered  the 
plaintiff  objected,  but  by  agreement  of  the 
parties  the  evidence  came  in,  subject  to  the 
objection,  to  be  ruled  upon  at  ^e  dose  of  the 
trial;  the  party  ruled  against  to  be  allowed 
an  exception,  (d)  The  evidence  so  objected 
to  was  not  contradicted,  and  tnm  It  I  find 
the  facts  which  said  evidence,  as  above  stat- 
ed, tended  to  prove,  to  be  proved.  I  also  find 
from  the  other  evidence  In  the  case  that  the 
plaintiff  had  no  knowledge  or  notice  of  said 
facts,  (e)  The  court,  pro  forma,  overruled 
the  plaintiff's  objection  to  aald  evidence,  and 
his  CKception  Is  granted." 

Exhibit  A:  "The  Old  Colony  Distilleries 
Company.  Na  — 9—^  Bbls.  6.  New  Havon. 
August  23d.  18M.  Becelved  In  oar  diatUlery 
bonded  warehouse  at  New  Haven,  district 
No.  2,  state  of  Connecticut,  five  bbls.  MIU 
River  Bye  Why..  Serial  Nos.  9,M7  to  9,501, 
which  were  depoaited  In  said  war^iouse  on 

the  day  of  May,  1881,  to  be  delivered' 

to  J.  Ulwo^cs  after  the  payment  of  the 
United  States  internal  revenue  tax,  and  all 
other  amonnts  dn^  and  the  surrender  to  na 
of  this  warehouse  reedpt  Tax  paid.  B.  H. 

"The  proporty  mentioned  In  this  race^  Is 
held  by  ns  as  balleee  only,  and  Is  not  Insnred 
by  us.  This  receipt  Is  transferable  or  nego- 
tiable by  delivery.  Storage  to  be  paid  at  the 
rate  of  eight  cents  per  bbl.  per  month.  The 
Old  Colony  Dii^lleries  Go.,  par  Cbas.  B. 
Waterhouse.  Jr.,  Treaa. 

"[Indorsem^t]  Denver  M.  Zander  &  Sons, 
order.  Julius  UbrovksL** 

Exhibits  B  and  G  were  predsdy  like  Ex- 
hibit A  exce^  they  were  for  barrels  with 
different  numbers.  Bxblblt  D  Is  unimpor- 
tant. Bxhlblt  S)  was  a  reodpted  Wl  of  sale 
of  all  the  goods  replevied  from  the  United 
Growers  Company  to  J.  Llbrovlcs.  Judgment 
was  rendered  for  the  plaintiff  to  retain  the 
goods,  and  for  damages  and  costs.  The  de- 
fendant appealed,  and  has  assigned  various 
reasons  of  appeal. 

Charira  S.  Hamilton,  for  appdlant  James 
H.  Webb  and  Siegwart  Spier,  tar  appellee. 

ANDREWS.  Cw  J.  (after  stating  the  facts). 
The  plaintiff,  being  the  indorsee  and  bolder 
of  the  said  warehouse  receipts,  was  the  own- 
er of  the  goods  desfslbed  therein.  Such  a 
receipt  Is  regarded  as  representing  the  goods 
described  in  It;  and  an  assignment  of  the 
recdpt  by  an  Indorsement  of  It  Is,  in  the  eye 
of  the  law.  considered  as  equivalent  to  a  de- 
livery of  the  property  Itsdf.  These  recdpts 
transferred  to  the  plaintiff,  the  legal  titie  to 
the  proiierty,  and  Its  constructive  possession; 
and  the  defendant,  as  tiie  warehouseman, 
from  tiie  time  the  plaintiff  recdved  the  re- 
ceipts, became  Its  bailee,  and  bdd  the  prop- 
erty for  It  The  ddlvery  to  It  of  the  evidence' 
of  title  was  equivalent.  In  tiie  then  dtuaUon 
of  the  property,  to  the  delivery  of  the  prop- 
eetj  itself.  Gibson  v.  Stevens,  8  ^w.  884; 
Bank  v.  Dean,  137  N.  T.  UO.  82  N.  B.  U08; 
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Cashing  t.  Breed,  14  Allen,  880;  Jones, 
Fledges,  {  280;  28  Am.  &  Eng.  Enc.  Law.  673; 
Burton  v.  Guinea,  40  UL  320;  Harris  t.  Brad- 
ley, 2  Dia  28i,  Fed.  Cas.  No.  6,116;  Toung 
T.  Lambert,  L.  R.  8  P.  G.  142;  Barber  t. 
Meyersteln,  L;  B.  4  H.  L.  317;  1  Smith,  Lead. 
Gas.  Eq.  pL  2,  p.  1197.  Our  statutes  (section 
3971,  Gen.  St.)  esUbllsh  this  general  lav  to 
be  the  law  of  this  state. 

It  Is  unnecessary  to  discuss  whether  or  not 
our  statute  gives  to  this  kind  of  receipts  the 
character  of  full  negotiability.  We  leave  that  - 
tni  the  case  may  arise.  The  plaintiff  was, 
In  any  aspect,  sufficiently  the  owner  of  the 
goods  replevied  to  be  entitled  to  the  Immedi- 
ate possession  of  the  same,  unless  there  was 
enough  In  the  claim  made  by  the  defendant 
to  deprive  It  of  such  riglii  The  defendant 
dalmed  that  there  was  an  agreement  with 
blm  iQT  Oie  Growers  Company,  to  which 
UbrDvlcz  assented,  that  the  whisky  should 
remain  In  the  warehonae  nntll  tbe  money  he 
had  advanced  to  pay  the  United  States 
revenue  tax  thereon  should  be  repaid  to  him, 
and  that  there  was  an  agreement  by  IJl»o- 
vicz  with  the  Growers  Company  that  the 
whisky  should  reniaia  In  the  warehouse  tUl 
the  pnrdiase  price  was  paM,  and  that  he  (the 
defendant)  had  been  Instructed  by  the  Grow- 
ers Company  to  hold  the  whisky  till  these 
amounts  should  be  discharged.  It  Is  found 
as  a  fact  that  the  plaintiff  had  no  knowledge 
of  theee  agreements.  We  think,  therefore, 
that  the  plaintiff  cannot  be  affected  by  them. 
It  would  violate  the  character  of  these  re* 
celpts  to  hold  otherwlae.  The  defendant  also 
dalmed  that  the  plaintiff  had  construcUve 
notice  of  these  liens  by  the  languor  of  the 
receipts  themselves;  that  as  the  receipts 
provided  that  the  whlskr  was  to  be  delivered 
to  LIbrovtcB  or  his  order  *'after  the  payment 
d  the  United  States  Internal  revoine  tax, 
and  all  other  amounts  due,"  the  plaintiff  was 
Informed  that  some  amounts  were  due, 
whldi  he  was  to  pay,  besMes  the  revenue 
tax.  We  do  not  BO  understand  this  language. 
We  think  the  "other  amounts  doe"  could  only 
be  held  to  mean  proper  warehouse  charges,— 
as,  for  instance,  the  storage  charges.  And 
hcse,  i^^aln,  the  character-  of  tiiese  rec^pts, 
and  the  purpose  for  which  th^  were  intend- 
ed, forbid  any  such  claim  as  Is  made  Iqr  the 
defendant.  Besides,  it  seems  to  us  that  the 
defendant  and  the  Growers  Company  are 
estopped  to  make  any  such  dalm,— the  Orow- 
«B  Company,  by  Its  ancondlti<mal  Ull  of 
sale;  and  the  defendant,  by  the  receipt  which 
he  had  himself  stamped  with  the  words  "Tax 
paid,**  and  had  then  Issued.  McNeil  v.  HUl. 
Woolw.  06,  Ped.  Cas.  No.  6,914;  Van  Sautes 
T.  Oil  Co.,  81  N.  T.  171;  Fourth  Nat  Bank 
V.  St  Louis  Cotton-Compress  Co.,  11  Mo. 
App.  383. 

The  question  aAed  of  the  witness  Ken- 
nedy was  properly  exdnded.  It  was  not 
cross-examination.  The  same  may  be  said 
of  the  atWBlto&B  asked  of  the  witness  lUch- 
Aid,  as  set  forth  In  paragraph  18  of  the  find- 


ing. The  witness  had  not,  in  chief,  teatffied 
as  to  any  such  matter.  The  matter  tn  re- 
spect to  which  the  witness  Curlel  was  In- 
terrogated, as  described  in  pomgrai^  14 
and  IS  of  the  finding,  seems  to  us  to  have 
been  one  with  which  the  plaintiff  was  not 
connected..  It  was  between  other  ^rttes. 
The  letter,  ExhlUt  D,  was  properly  admitted. 
It  was  a  part  of  the  plalntHTs  case.  It  was 
a  part  of  the  evidence  to  show  £be  authOTt^ 
of  BL  Zunder  &  Sons,  as  agents  of  the  i^aln- 
tlff,  to  demand  the  whisky  of  the  defendant 
There  Is  no  enor.  The  otbw  ju^es  txnk- 
curred. 

(70  Co  an.  92) 
BROOKS  V.  BENHAM  et  ox. 
Supreme  Court  of  Bnozs  of  Oonnectieat  Nov. 
80;  18»T.) 

MoRTGAOsa— Sals  or  Eqditt  or  Redkmptioh— Af> 
roBTjoNMsNT  or  Debt— Fabtial  Kblbasb. 

1.  When  sevetal  lots,  covered  hy  the  same 
mortgage,  are  conveyed  at  the  same  time  to  dif- 
ferent purchasers,  the  mortgagee,  witli  notice  of 
the  couve^anceB,  mav  not  lelease  a  lot  to  one 
purchaser,  without  the  consent  of  all  the  oth- 
ers, for  let*  than  the  proportional  part  of  the 
debt  which  the  valne  of  the  lot  released  bears  to 
the  value  of  all  the  land  (the  secority  being 
worth  more  than  the  debt);  and  on  giving  bucE 
release  he  is  equitably  chargeable  with  such 
amount^  In  favor  of  the  owners  ot  the  remaining 
lots. 

2.  An  oral  offer,  made  a  mortgagee,  at  the 
sale  of  the  equities  of  redemption  in  several  lots 
covered  by  the  mortgage,  to  release  each  lot  sold, 
for  a  certain  sum,  did  not  constitute  an  appor- 
tionment of  the  indebtedness,  where  such  of- 
fer was  not  accepted,  and  made  effectual  anb- 
seaueDt  conveyances. 

8.  An  oral  offer,  hr  a  mortgagee,  at  a  sale  of 
the  equities  of  redemption  In  several  lots  em- 
braced in  the  mortgage,  to  release,  for  a  certain 
flimi,  each  lot  sold,  is  within  the  statute  of 
frauds,  and  its  accexttaoce  creates  no  actlonaUe 
obligation. 

4.  Hie  release  by  a  morti^gee,  for  a  part  of  flte 
debt,  of  one  of  several  lots  embraced  in  the  mort- 
gage, to  a  purchaser  thereof  under  the  mort- 

Sigor,  without  the  conseat  of  the  purchasers  of 
e  other  lots,  who  bought  at  the  same  nde, 
does  not  operate  as  a  foredosure  of  the  mort- 
gage, and  satisfaction  of  the  whole  debt. 

6.  Where  several  Iota,  covered  by  one  mort- 
gage, were  conveyed  at  the  same  time  to  differ- 
ent purdiasers,  and  afterwards  the  equities  of 
redemption  in  certain  of  them  were  conveyed 
to  the  mort|(agee,  the  lien  of  the  mortgage  waa 
thereby  extinguished,  aa  to  them,  and  the  mort- 
gagee waa  properly  charged  with  Iheir  market 
value,  as  against  the  other  pundiasers,  though  it 
exceeded  their  ratable  coatribotozy  shate  of  Ibe 
total  indebtedness. 

Appeal  from  soverlor  court.  New  Haven 
county;  (Seorge  W.  Wheeler,  Judge. 

Suit  by  William  B.  Brooks  against  Eugene  A. 
Benham  and  wife  to  foreclose  two  mortgages. 
After  Judgment  in  the  district -coort  an  appeal 
was  taken  by  defendanto  to  the  siqiii^r  court 
where  the  case  was  heard  on  the  r^rt  of  a 
otnnmlttee.  Judgment  was  rmdered  for  i;^jln- 
tiff,  and  defendants  appeal  Affirmed. ' 

The  report  of  the  committee,  which  was  ac- 
cepted by  the  court  stated  the  following  t&etat 
Eugene  A.  Benham,  In  186%  to  secure  his  note 
for  $4,500,  mortgaged  a  lO^cre  tract  of  land 
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In  Waterbniy  to  the  plftlntlfl.  It  had  been 
mapped  out  Into  28  building  lots,  and  8liortl7 
after  the  mortgace  the  map  was  recorded  In 
tite  WaterbuTT  land  reaods.  A  street  called 
"Benbam  Street"  waa  placed  on  fbe  map,  on 
wblcb  some  of  tba  lots  were  bounded.  This 
street  was  never  aee^ted  ^  vote  of  the  town, 
bnt  hoDses  were  afterwards  bnllt  alc^  1^  and 
It  waa  used  as  a  highway.  The  plaintiff  aft^ 
wards  released  three  of  the  lots  to  the  mort- 
gsgor;  describing  tliem  as  bounded  on  Benham 
street,  or  "a  new  street"  In  1880  the  defend- 
ant, to  secure  another  note,  for  11,800,  mort- 
gaged the  resldne  of  flw  tract  to  ttie  plalntUC. 
The  land  eorered  by  this  second  mortgage  was 
th«a  worth  fLOfiSO.  A  few  mcoiths  later  the 
plalntlfC  released  two  more  lots,  worth  |97S, 
to  Benham,  who  thereupon  paid  htan  $500,  In 
reduction  of  the  second  mortgage.  In  1802 
Benham  made  an  asslgnmoit  In  Insolvoicy, 
and  ttw  trostee  sold  his  equity  of  redemption 
at  ancttim;  haWng  first  endeavored,  without 
raccess,  to  Induce  the  plalntUC  to  annrtlon  the 
amount  doe  him  among  the  several  lots.  The 
plaintiff  attended  the  auction,  at  whljcfa  the 
eqolty  in  each  lot  or  group  of  lots  was  sold 
•Qpaxately,  and  named  to  the  auctioneer,  as 
eadi  lot  or  group  of  loto  was  put  up,  the 
amount  whldi  he  was  willing  to  allow  to  re* 
main  on  that  land.  If  the  purchaser  desired, 
which  sums  Ibe  aoctloaeer  thereupon  stated  to 
those  present  These  sums  amounted  In  all  to 
$6,700,  which  was  a  little  more  than  was  then 
doe  the  plaintiff;  his  Intention  In  fixing  the 
amount  being  to  make  his  security  good,  and 
avoid  a  redemption  of  the  property.  Hu  auc- 
tioned did  not  stoto  the  total  amount  due  on 
the  mortgages,  and  there  was  nb  promise,  ez- 
preas  or  Implied,  on  the  part  of  any  purchaser* 
to  pay  them,  or  any  part  of  them.  They  were 
on  record,  and  the  deeds  to  eadi  purchaser  de- 
scribed his  lot  as  snbjeot  to  several  mortga- 
ges, which  fully  appeared  of  record.  TbB  val- 
ue of  each  lot  Is  aa  hereinafter  stated,  and  has 
remained  the  same  from  the  date  of  the  first 
mortgage  to  the  present  time.  The  sum  which, 
it  was  stated  could  remain  on  lot  1  was  $3,- 
OOO.  This  lot  was  only  worth  $2,300,  and  the 
equity  was  bought  In  for  $1  to  behalf  of  Ben- 
ham, and  conveyed  by  the  punduuer  to  Mrs. 
Benham.  Lot  2  was  worth  9600,  and  It  was 
stoted  that  fSOO  would  ranaln  on  It  The  pur- 
chaser afterwards  sold  it  to  Bfrs.  Benham. 
In  1808  and  1804  the  plaintiff  released  his  Uen 
oft  16  of  the  lots  to  their  respective  pnrdias- 
ers,  on  their  paying  to  him  the  several  amounts 
which  the  auctioneer  had  stated  could  re- 
main on  them,  respectively.  Ete  also  took,  to 
189^  from  the  purchasers  of  five  other  lots, 
qnltdaim  deeds  of  their  tltte,  and  several 
numths  afterwards  gave  to  each  his  bond  to 
sell  and  oonvciy  his  lot  to  him  for  the  amount 
which  the  auctioneer  had  stated  could  remain 
on  It  From  the  pordiaser  of  each  of  the  other 
lots  the  i^atotlff  received  tAVbax  the  amount 
whldi  It  had  been  so  stated  could  remain  upon 
It,  or  a  oonv^ance  of  the  equity  as  pigment 
of  said  amount  The  sunu  which  It  waa  stat- 


ed by  the  auctioneer  could  remain  were  as  fol- 
tows:  Lota  1,  $3,000;  2  and  3,  $500  ea(di;  5. 
7,  9, 11  to  18,  toclusive,  24,  and  25,  $150  eadi; 
19,  20,  22,  26.  27.  28,  together,  $500.  (Mr.  and 
Hrs.  Benham  were  the  sole  defendants.  The 
complatot  after  reciting  the  original  mort- 
gages, stated  that  die  had  received  a  convey- 
ance of  tots  1  and  2,  and  that  on  all  the  re- 
mainder of  the  land  origlually  mortgaged  the 
mortgages  bad  been  released,  or  the  amount 
due  thereon  paid.  She  filed  a  cross  complatot 
alleging  that  both  mortgages  had  been  fully 
paid  off  before  Benham's  Insolvency,  and  that 
the  plaintiff  had  taken  possession  of  all  the 
tots,  exc^  those  owned  her,  and  from  ttu 
proceeds  of  sales  and  rents  had  received  more 
than  bis  mortgage  debts.  She  daimed  an  ac- 
count and  a  release.  If  the  platotlff  4iad  been 
thus  paid  to  full,  and.  If  not  a  release  on  his 
paytog  such  proportion  of  the  remaining  In- 
debtedness as  the  value  of  her  lots  bore  to  the 
value  of  all  the  land  mortgaged. 

The  report  left  it  for  the  court  to  determine 
whether,  upon  the  foregoing  facts,  what  was 
said  and  done  at  the  auction  sale  constituted 
an  apportionment  of  the  mortgage  tocumtom- 
ces,  binding  upon  the  defendants.  The  court 
held  that  Benham  street  had  been  released 
from  any  mortgage  UeoB  by  the  acta  of  Beor 
ham  and  the  piaii^tiif  1q  «i^^>fi«^ng  it  to  pul^ 
lie  use;  that  there  was  no  apportionment  at 
or  before  the  auction  sale;  that  each  lot  most 
bear  Its  proportional  part  of  the  mor^sage  to- 
debtedneas,  those  rdeased  bearing  their  inrt 
as  it  might  exist  at  the  time  of  the  release; 
that  the  several  paymenta  to  the  platotlff  tor 
such  release  must  b4  applied  to  reduction  of 
his  mortgage  debt  and  If  less  than  the  propor- 
tional part  of  that  debt  which  they  oofl^t,  to 
view  of  their  real  value,  to  bave  borne,  that 
be  should  be  charged  enough  more  to  make  up 
the  deficl^cy;  and  that,  when  the  plaintiff 
secured  the  equity  to  certain  of  the  tote  with- 
out the  consent  of  the  ownos  of  the  equities 
to  toe  other  tots,  he  by  hb  conduct  released  the 
remaining  lots  from  the  burden  of  the  mortga- 
ges, to  the  extent  of  the  then  value  of  those 
lots  whldi  he  hlmsrif  obtatoed,  and  the  remato- 
tog  toto  were  to  be  Charged  only  with  the  bal- 
ance thereafter  remaining  due  nnda  the  mort- 
gages. Judgment  waa  therefore  rendered  for 
the  platotlff,  fixing  the  amonnt  of  bis  mort- 
gage debte  at  $2,087JS6,  ascertained  ss  follows: 
The  land  mortsaged  was  wortb  at  the  date  of 
Benham's  tosolvracr  (^<Va2a-$970  $0,245. 
There  was  Otm  doe  on  the  mortgages,  exclu- 
sive of  accrued  Interest  ($4.60(H$1,800-$600), 
$6,800.  Lots  6  and  8  were  released  August  22, 
1803,  on  receipt  of  $400.  They  were  worth 
$70a  At  that  date  the  mortgage  debt  includ- 
ing toterest  accrued,  was  $6371.30.  There- 
fore toese  loto  were  thai  equitably  subject  to  a 
part  of  the  debt  (=x)  proporttoned  to  the  ratto 
between  tfieb:  value  ($700)  and  the  value  of  all 
the  lots  mortgaged.  This  proportion  fs  thus 
stated:  x:$6,3713)::$700:$9,245.  The  part  of 
the  debt  thas  ascertained  ^482.4^  being  diar- 
ged  agatost  the  platotlff,  his  debt  was  reduced. 


Digitized  by 


Google 


910 


38  ATLANTIC  REPORTER. 


(Conn. 


not  simply  by  the  $400  which  he  In  fact  re- 
ceived, but  by  the  $82.41  additional,  to  which 
these  two  lots,  as  related  to  the  rest  of  the 
mortgaged  lands,  were  equitably  subject.  The 
mortgage  lien  existing  after  this  transaction, 
on  August  22,  1893,  was  therefore  for  ($6,371.- 
30-$482.41)  $5,888.89,  and  the  ralue  of  the  lota 
on  which  it  rested  was  ($9,215— $700)  $8,545. 
Lots  11  and  13  were  released  SeptemtKr  S, 
1893,  on  receipt  of  $300.  They  were  worth 
$500.  The  mortgage  debt.  Including  interest, 
was  then  $5,903.63.  The  proportional  burden 
of  this  debt  resting  on  these  lots  (=a:),  ascertain- 
ed by  the  same  rule  (x:$5,903.83::$500:$8,545}, 
was  $345.44,  or  $45.44  more  than  the  sum  paid. 
The  plalntier  was  therefore  charged  with 
$346.44.  which  left  his  debt  $5,658.19,  resUng 
upon  lots  worth  ($8,546— $600)  $8,045.  Similar 
rests  and  computatl<HiB  were  made  for  each 
successive  payment  and  release,  and  the  lots 
to  which  the  plaintiff  acquired  the  absolute 
title  in  1894  were  charged  against  him  at  their 
full  value.'  which  exceeded  what  would  then 
have  been  their  proper  contributory  share  of 
the  mortgage  debt 

The  following  claims  of  the  defendants  were 
overruled  by  the  court:  That  the  plaintlflCs 
mon^ges  have  beat  apportioned  among  the 
several  lot  owners,  and  therefore  nothing  re- 
mained due  on  these  mortgages;  that  the  re- 
leasing of  any  of  the  lots  was  an  apportlon- 
moit  of  the  mortgages,  and  therefore  nothing 
remained  due  on  these  mortgages;  that  the 
release  of  one  or  more  of  these  lots  without 
an  appraisal  as  ^vlded  by  tbe  statutes  waa 
equivalent  to,  and  was  In  fact,  a  foreclosure 
of  these  mortgages  upon  that  lot  or  parcel, 
and  therefore  nothing  remains  due  on  these 
mortgages;  that  the  value  of  the  lots  thus 
foreclosed  or  appropriated  by  the  plaintiff 
should  be  charged  to  the  plaintiff  In  reduction 
of  his  two  mortgages;  that  Benbam  street 
was  not  released  from  the  burden  of  either 
mortgage,  and  Its  value  should  be  taken  into 
account  In  apportioning  said  two  mortgages; 
that -Judgment  onght  to  be  rendered  for  the 
defendants. 

C^iarles  W.  GlUette  and  John  O'NelU,  for 
appellants.    Frederick  -M.  Peastey,  for  aj>> 

p^ee. 

BALDWIN,  J.  (after  stating  the  facts). 
He  who  takes  a  mortgage  of  several  par- 
cels, of  laud,  which  together  are  worth 
more  than  the  amount  of  his  debt,  and  are 
subsequently  scdd  by  the  owner  of  the  eq- 
uity of  redemption,  at  the  same  time,  to  dif- 
ferent p^sons,  owes  a  certain  duty  to  each 
of  these.  He  ought  not  to  release  his  secu- 
rity as  to  any  parcel  In  such  a  manner  as  to 
Increase  the  burden  on  the  rest.  He  has  no 
right,  without  the  consent  of  all,  to  bargain 
vtith  any  of  these  {lurchasers  for  the  release 
of  his  parcel  on  payment  of  less  than  its  fair 
share  of  the  whole  debt.  While  the  whole 
of  the  debt  Is  secured  the  whole  of  the 
land,  each  parcel  of  the  land,  as  between 


the  different  proprietors,  Is  equitably  8ul>- 
Ject  only  to  so  much  of  the  debt  as  cor- 
responds to  the  proportion  between  its  value 
and  the  value  of  all  the  land;  and,  tf  Its 
owner  should  be  compelled  to  redeem  tbe 
mortgage,  he  can  resort  to  the  others  for  a 
ratable  contribution,  and  for  that  purpose  is 
entitled  to  the  benefit  of  subrogation  to  the 
mortgage  title.  To  release  any  particular 
parcel  from  the  mortgage  Incumbrance  is  to 
make,  as  respects  that,  any  such  subroga- 
tion impossible.  The  mortgagee  therefore  re- 
leasee at  bis  peril,  if  he  had  notice  of  the 
conveyances  out  of  which  the  equities  in 
question  arise;  and,  if  he  does  so  without 
receiving  from  the  releasee  his  proper  con- 
tributory share  of  the  debt,  he  is  still  equi- 
tably chargeable  with  the  receipt  of  that 
share,  In  favor  of  the  owners  of  the  re- 
maining parcels.  Stevens  v.  Cooper,  1  Johns. 
Ch.  426.  It  was  this  position  which  the  plain- 
tiff occupied,  with  relation  to  the  dt^fenrtanta, 
and  tbe  decree  appealed  from  correctly  en- 
forces tbeir  resulting  equities. 

It  was  properly  held  by  the  superior  court 
that  what  was  said  and  done  at  tbe  auction 
sale  did  not  constitute  an  apportionment  of 
tbe  mortgage  Incumbrances.  An  oral  offer 
was  made  to  let  certain  sums  "remain"  on 
on  each  parcel  sold,  but  such  offers  amount- 
ed to  nothing,  unless  accepted,  and  then  could 
only  be  made  effectual  by  future  conveyan- 
ces between  the  parties.  It  appears  that  no^ 
offer  was  accepted  at  the  time  of  the  sale; 
nor,  In  view  of  the  statute  of  frauds,  would 
such  an  acceptance  have  created  an  action- 
able obligation.  The  dealings  of  tbe  plain- 
tiff with  certain  of  the  purchasers  after  the 
sale,  and  the  resulting  conveyances,  consti- 
tuted an  apportionment  as  between  him  and 
them,  but  conld  not  operate  to  the  prejudice 
of  the  defradants,  wlio  were  not  consulted, 
and  gave  no  consent 

The  defendants  claim  that  the  pliUnUfl's  re- 
lease of  certain  of  the  lota  upon  payment  of 
part  of  the  mortgage  debt  was  equivalent  to 
a  foreclosure,  and  therefore  paid  the  whole 
debt.  The  ancient  law  of  this  state  was  that, 
when  a  strict  foreclosure  became  absolute, 
this  appropriation  of  the  land  extinguished 
the  obligation  of  the  mortgagor;  and  under 
our  present  statutes  a  similar  result  may  now 
follow,  under  certain  conditions.  Appeal  of 
Ansonia  Nat  Bank,  68  Conn.  267,  18  AtL 
1030,  20  Atl.  394.  But  these  statutes  deal 
only  with  Judicial  foreclosures.  Such  pro- 
ceedings afford  an  opportunity  to  settle  all 
matters  of  controversy  growing  out  of  tht 
mortgage  Indebtedness,  and  It  Is  only  when 
the  plaintiff  does  not  choose  to  avail  himself 
of  this  opportunity  that  he  is  debarred  from 
any  further  recovery  in  subsequent  proceed- 
ings. Transactions  between  the  mortgagor 
and  mortgagee,  out  of  court,  are  left  to  be 
regulated  tiy  the  common  law  and  the  gen- 
eral principles  of  equity.  Under  these  a 
mortgage  debt  la  never  satisfied  by  the  mere 
acc^tance  of  a  conveyance  of  the  equity  of 
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redemption  aa  to  part  of  the  security.  The 
acceptance  by  the  plaintiff  In  February,  1894, 
of  conveyances  of  the  equities  of  redemption 
in  five  of  the  lots  sold  by  the  trustee  In  in- 
solvency, extinguished  the  lien  of  the  mort- 
gage upon  them;  and  they  were  properly 
charged  against  him  by  the  superior  court,  In 
stating  the  account  between  him  and  the 
defendants,  at  $1,800,  wlilch  was  their  mar- 
ket value,  although  that  exceeded  their  rata- 
Ue  contributory  share  of  the  total  Indebted- 
ness then  existing.  His  agreement,  made  six 
months  later,  to  sell  them  for  what  he  had 
promised  should  "remain"  upon  them, 
amounting  In  all  to  $1,100,  cannot  afTect  the 
fact  that  he  bad  previously  discharged  tliem 
from  the  mortgage  lien,  and  appropriated 
them  fully  to  his  own  use,  without  obtain- 
ing the  defendants'  consent  There  Is  no  error 
In  the  Judgment  appealed  team.  The  other 
judges  concurred. 


(70  Coan.  lOO 

BOOEET  T.  STATE, 
(Supreme  Conrt  of  filmnm  of  Onmectieat,  Nov. 
80^  1897.) 

Cbimiru  Law— TriaI/— Verdict— Attbupt  at 
Rape. 

1.  To  convict  of  an  offense  iDcIuded  In  the  ac- 
cusation of  a  crime  of  a  higher  degree,  the  ver> 
diet  need  not  find  the  accused  not  gimty  of  the 
greater  crime. 

2.  The  words  "an  assaolt  with  actual  vioience 
upoD  tbe  hody  of  a  female  with  intent  to  commit 
a  rape,"  found  in  Gen.  St.  i  1407,  mean  the  same 
as  the  words  "an  attempt  to  commit  rape,"  which 
lerally  designate  a  common-iaw  crime. 

3.  A  verdict  finding  accueed  "guilty  of  the 
crime  of  attempt  at  rape"  is  aufflciently  clear 
and  certain  in  designating  the  crime  of  which  ac- 
cused la  found  guil^,  under  an  information  for 
rape. 

Error  from  superior  cour^  Fairfield  coun^; 
Charles  B.  Andrews,  Judge. 

Joshua  Roolcey  was  convicted  of  an  at- 
tempt at  rape,  and  brings  error.  Affirmed. 

The  writ  recites  the  material  parts  of  the 
Information,  plea,  verdict  of  the  Jury,  and 
Judgment  hi  the  superior  court  The  Infor- 
mation WEB  in  the  usual  form  of  an  Informa- 
tion for  rape.  Tbe  verdict  and  Judgment 
werfe  recorded  as  follows:  'The  prisoner  ap- 
peared, and,  for  plea,  said  Wot  guilty';  and, 
after  a  full  hearing,  the  case  was  committed 
to  the  Jury,  who  returned  a  verdict  of  'Guilty' 
of  the  crime  of  'attempt  at  rape,'  under  the 
said  information.  It  is  therefore  considered 
by  the  court  that  the  prisoner  is  guilty  of  the 
crime  'attempt  at  rape,'  under  tbe  said  In- 
formation. Tbe  court  thereupon  sentenced 
the  said  prisoner  to  be  confined,"  etc.  The 
errors  specially  asslgped  were,  in  substance: 
(1)  The  court  erred  in  not  holding  tbe  ver- 
dict to  be  a  special  rerdlct  and,  as  Bucb, 
omitting  tbe  essential  facte  necessaiy  to  con- 
stltnte  any  offense,  and  to  warrant  tbe  ren- 
dition of  any  Judgment  (2)  The  court  erred 
In  rendering  Judgment,  and  ta  not  holding 
that  the  verdict  waa  equivalent  to  a  Terdict 


of  "Not  guilty,"  because  the  verdict  desig- 
nated no  statutory  or  common-law  offense, 
and  did  not  find  the  defendant  guilty  of  any 
offense.  The  answer  of  the  state  to  tbe  writ 

was,  "Nothing  erroneous." 

James  T.  Lynch,  for  plaintiff  in  error. 
Galen  A.  Carter,  Jr.,  Asst  State's  Atty. 

HAMERSLEY,  J.  (after  ataUng  tbe  facts). 
Tbe  verdict  complained  of  Is  not  a  "special 
verdict"  and  so  the  ailment  of  the  plain- 
tiff In  error  in  respect  to  the  requirements  of 
such  a  verdict  Is  not  pertinent  to  the  case. 
The  verdict  in  a  criminal  case  is  either  gen- 
eral, on  the  whole  charge;  or  partial,  as  to 
a  part  of  the  charge,  as  when  the  accused 
is  convicted  on  one  count  of  an  indictment 
or  upon  one  part  of  a  count  capable  of  divi- 
sion, or  of  an  offense  of  inferior  degree  in- 
cluded In  tbe  accusation  of  a  higher  crime; 
or  special,  by  which  the  facts  of  the  case 
are  put  upon  record,  and  the  law  Is  submitted 
to  the  court  The  rule  that  requires  a  spe- 
cial verdict  to  state  ail  the  circumstances 
constltnting  the  offense  does  not  apply  to 
either  a  partial  or  a  general  verdict  Both 
must  answer  the  issues  raised  by  the  indict- 
ment and  tbe  plea.  Both  must  state  with 
certainty  the  general  conclusion  of  guilt  or 
Innocence,  but  neither  should  detail  the  facts 
wliich  support  that  conclusion.  2  Swift  Diff. 
p.  13;  1  Chit  Cr.  Law,  636;  1  Bish.  Cr.  Proc. 
§  832.  The  only  special  requirement  discuss- 
ed In  the  books  aa  to  the^orm  of  a  partial 
verdict  convicting  one  of  an  offense  Included 
in  tbe  accusation  of  a  crime  of  higher  degree 
Is  that  the  verdict  shall  find  the  accused  not 
guilty  of  tbe  greater  as  well  as  guilty  of  tbe 
lesser  crime.  The  failure  to  do  so  was  once 
deemed  by  the  English  law  a  fatal  defect; 
but  the  rule  was  questioned  by  Cbltty  as  obso- 
lete In  his  day  (1  Cr.  Law,  641);  and  when 
Judge  Swift,  in  his  IMgest,  spoke  of  the  ac- 
quittal of  the  greater  crime  as  necessary  to 
the  validity  of  the  verdict,  be  doubtless  had 
in  mind  the' old  rule,  and  overlooked  the 
more  recent  anthorities  dted  by  Chltty.  It 
is  evid«it  that  a  verdict  of  convictlcm  of  the 
lessw  crime  most  involve  an  acquittal  of 
the  greater,  and  13iat  this  reanlt  shohld  be 
directly  stated;  but  a  tallnre  to  do  so  is  not 
a  fatal  defect  In  the  case  before  ns  the 
crime  chaif;ed  includes  the  lesser  crime  of 
attempt  at  rape,  and  the  partial  verdict  ren- 
dered is  legally  equivalent  to,  "Not  guilty  of 
rape,  but  gull^  of  attonpt  at  rape." 

The  claim  Is  made  that  this  partial  verdict 
cannot  support  ai^  Judgment,  or  should  be 
treated  as  an  acquittal,  because  the  crime  of 
inferior  d^ree  of  which  the  accused  might 
proper^  have  been  C(Hivlcted  is  Incorrectly 
described,  the  only  proper  description  of  this 
crime  being  "an  assault  with  actual  violence 
upon  tbe  body  of  a  f«ilale  witli  Intent  to 
commit  a  rape,"  using  the  wwds  of  the  stat- 
ute (section  1407)  prescribing  the  punishment 
for  the  crime.  This  claim  assumes  that  sec* 
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Tlon  1407  of  the  GJeneral  Statutes  does  not 
simply  fix  the  punlstameot  of  the  common- 
law  offense  of  attempt  at  rape,  but  creates 
a  statutory  offense  previously  unknown, 
whose  legal  designation  must  be  co-extensive 
with  the  statutory  definition.  Such  seems 
to  hare  been  the  ground  of  decision  In  the 
Ohio  case  cited,— Fox  v.  State,  34  Ohio  St 
377.  The  Ohio  Criminal  Code  defined  the 
crime  of  rape.  Attempt  at  rape  was  not  an 
oCFense  known  to  the  law;  but  the  statute 
provided  that  "whoever  assaults  another,  with 
intent  •  •  •  to  commit  rape  ♦  •  • 
upon  the  person  so  assaulted,  shall  be  Impris- 
oned," etc.  The  court  held  that  the  statute 
was  the  only  provision  of  law  making  an  at- 
tempt to  commit  rape  an  offense;  that  the 
words  "attempt  to  commit  rape,"  having  no 
legal  meaning,  must  have  been  used  In  the 
verdict  in  their  ordinary  meaning,  and  are 
not  in  their  ordinary  meaning  the  exact 
equivalent  of  the  words  "assault  with  Intent 
to  commit  rape."  Therefore,  In  returning  a 
verdict  of  "Guilty  of  attempt  to  commit  rape," 
the  jury  might  have  convicted  the  accused  of 
aQ  "attempt"  in  the  ordlnaty  meaning  of  the 
tpord,  which  was  not  a  criminal  oCTense. 
From  ttilB  conclusion  Boynton,  J.,  dissented. 
Asstunlng  a  similar  construction  of  our  stat- 
ute to  be  permissible,  we  think  the  verdict  In 
the  case  a  valid  one. 

The  principle  affecting  the  form  of  a  gen- 
eral at  partial  verdict  of  "Guilty"  Is  that,  as 
finally  rendered  and  recorded,  It  shall  clearly 
and  certainly  designate  the  crime  charged  in 
the  indictment  for  which  punishment  Is  to  be 
inflicted.  The  general  verdict  of  "Guilty,"  sep- 
arated from  Its  surroundings,  is  wholly  indef- 
inite; but,  as  actually  rendered,  It  is  certain. 
The  detk  asks  the  Jury  whether  the  accused 
la  "guilty  of  the  crime  whereof  he  stands  In- 
dicted or  Informed  against,  or  not  guilty,"  and, 
if  the  foreman  answers  "Guilty,"  the  clerk 
then  says:  "Gentlemen  of  the  Jury:  Heark- 
en to  your  verdict  as  the  court  have  recorded 
It  Yon,  on'  your  oaths,  do  say  that  A.  B.  Is 
gultty  of  the  crime  whereof  he  stands  Indict- 
ed or  informed  against;  so  say  you  all."  The 
assent  of  the  Jury  to  this  statonent  consti- 
tutes the  actual  rendering  of  the  verdict  2 
Swift  Dig-  413;  Appeal  of  Watertown  Eccle- 
siastical Society,  46  Conn.  230,  233;  State  v. 
Hoyt  47  Conn.  51S,  533.  So,  in  the  rendition 
of  a  partial  verdict  the  general  statement  by 
the  foreman  of  guilt  of  the  inferior  crime  Is 
limited  by  the  assent  of  the  Jury  to  the  ver- 
dict as  stated  by  the  derk.  In  this  case  the 
v«^ct  assented  to  by  the  Jury  was,  "Guilty 
of  the  crime  of  attempt  at  rape  as  charged  In 
the  information  against  bim;"  and  the  stat- 
utory element  of  "assault  with  actual  vio- 
lence," being  Included  in  the  charge  referred 
to.  Is  Included  in  the  verdict.  We  must  as- 
sume that  In  every  case  this  established  pro- 
cedure has  been  followed,  unless  the  con- 
trary appear  from  the  record.  The  record  be- 
fore OS  redtea  the  verdict  rendered  as,  "Guil<7 
of  tba  CTime  of  attempt  at  rape  under  the  said 


information."  Such  a  mdlct  complies  with 
the  essential  requirements  of  clearness  and 
certainty.  It  is  mere  trifling  to  suggest  that 
possibly  the  Jury  might  have  meant  that  the 
accused  was  guilty' of  some  attempt  which  was 
not  a  crime,  or  which  was  not  an  attempt  to 
commit  the  crime  of  rape,  as  charged  against 
bim  In  the  information.  We  think,  however, 
that  our  decision  should  be  put  on  a  broader 
ground,  to  wit  the  language  used  by  the 
foreman  In  stating  the  finding  of  the  Jury, 
"Guilty  of  attempt  at  rape,"  Is  In  itself  an 
appropriate  legaf  form  for  announcing  a  con- 
viction of  the  inferior  crime  charged  in  the 
informatlou,  Just  as  truly  as  the  Bin^  word 
"Guilty"  Is  the  proper  form  for  announcing  a 
conviction  of  the  greater  crime. 

It  Is  not  true  that  section  1407  creates  a 
new  statutory  offense.  By  the  common  law 
of  this  state,  rape  Is  a  crime,  and  assault  with 
Intent  to  commit  rai>e  Is  a  crime.  Each  has 
a  well-deflned  meaning,  which  has  not  been 
altered  by  statute.  The  latter  crime  Is  prop- 
erly designated  either  as  an  "attempt  to  com- 
mit rape"  or  as  an  "assault  with  Intent  to 
commit  rape."  Both  names  have  received  the 
sanction  of  this  court  and  each  is  a  correct 
legal  designation  of  the  crime.  The  founda- 
tion of  our  common  law  In  respect  to  crimes 
was  laid  at  the  establishment  of  onr  common- 
wealth, in  1639.  The  English  common  law 
as  then  existing  was  not  adopted  here.  1  Col. 
Rec.  36,  138,  509;  Laws  New  Haven  Ct^ony 
ItiiiU,  pp.  12,  13;  2  Col.  Rec.  134;  &  Conn. 
Hist  Soc.  Col.  491;  4  Col.  Rec.  412;  6  Col. 
Rec.  144;  8  Col.  Rec.  578;  12  Col.  Rec.  423; 
Preface  to  Revision  of  1672;  Revision  1750. 
p.  1;  Revision  17&i  (Ed.  1786)  pp.  1,  2,  67; 
1  Root  XIII.,  XIV.;  Hohnes  t.  WlKlams.  1 
Root  335,  343;  Revision  1821,  p.  177,  note; 
Fitch  V.  Bralnerd,  2  Day,  163,  180;  Baldwin 
V.  Walker,  21  Conn.  167,  180;  State  T.  Keena, 
64  Conn.  212,  214,  215,  29  AU.  470. 

The  underlying  theory  of  the  Connecticut 
law  and  of  the  English  law  was  the  same: 
Acts  in  violation  of  the  public  peace  and  of 
the  rules  prescrtMng  the  duties  of  indi- 
viduals to  the  state  and  to  each  other,  as  set- 
tled by  universal  acceptance,  are  offenses. 
Where  these  rules  are  not  formulated  by  stat- 
ute, they  may  be  declared  by  courts;  and  a 
"common  law"  Is  developed  In  the  process  of 
so  regulating  the  application  of  this  theory, 
through  legislation  and  Judicial  decisions,  as 
to  produce  a  reasonable  and  defined  system 
of  Jurisprudence.  The  main  difference  lay  In 
the  fact  that  Connecticut  referred  to  "Je- 
hovah, the  Great  lawgiver,"  to  the  "Word  of 
God,"  to  the  "Justice  and  equity  held  forth  In 
that  Word,"  as  authority  for  those  universal 
rules  which  magistrates  and  i^lslators,  "be- 
ing intrusted  by  the  freemen,"  have  power, 
as  "ministers  of  God  for  the  good  of  the  peo- 
ple, to  declare,  publish,  and  establish,"  and 
made  a  fresh  start  on  this  basis;  while  the 
law  of  England,  derived  In  theory  from  the 
same  source,  referred  more  directly  to  ancient 
statutes  and  castoma  which  had  already 
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molded  the  underlTlBg  nitei  Into  a  code  la 
many  respects  repugnant  to  the  conception  of 
criminal  law  whose  erolattrai  became  notlce- 
aUe  early  In  the  serenteenth  century. 

Oar  ancestors,  In  developing  th^  criminal 
Jurisprudence,  adopted  so  much  from  the  Kng- 
Ush  common  law  that  the  law  In  the  two 
countries  became,  for  most  practical  purposes, 
the  same;  but  they  did  not  adopt  all  the 
sanguinary  features  of  the  English  code,  nor 
the  subtleties  of  technical  distinctions  that 
had  grown  out  of  conditions  foreign  to  a  new 
(Muntry.  When,  therefore,  our  general  court. 
In  161%  ordered  that  any  man  who  shall 
"forcibly  and  without  consent  xavlsh  any 
mayd  or  woman"  shall  be  jmt  to  death.  It 
prescribed  the  punishment  for  a  definite  crime 
at  conmion  law,  as  well  by  the  Word  of  God 
referred  to  In  tbe  act  (Deut.  xxll.  26}  as  I^r 
the  ancient  statute  Westm.  II.  c.  S4,  referred 
to  by  the  common  law  (tf  Btagland  as  thea  ex- 
isting. The  crime  was  the  same  In  both  as- 
pecte;  1.  &  the  successful  use  of  physical 
force  1^  a  man  upon  a  womali  tot  the  accom- 
plishment of  unlawful  copulation.  According 
to  West* s  Symbcdeograpfaic,  first  published  In 
1500,  and  for  the  following  50  years  a  most 
commonly  used  authority,  "unlawful  copula- 
tion Is  erery  carnal  conjunction  had  oat  of 
lawful  matrimony,  and  It  Is  *  *  *  ^ther 
voluntary  or  violent  •  •  •  Violent  Is 
termed  a  'rape*  or  "ravishmait.' "  West's 
Symb.  pt.  %  of  "Indictments."  etc,  S  154. 
All  the  elemente  of  tbe  crlm^the  assault 
with  ^lyslcal  force,  resulting  hi  copolation 
against  the  will  or  consent  of  the  victim- 
are  signified  by  the  word  "rape,"  and  the  es- 
sential element  of  physical  force  alleged  by 
the  word  "raTish."  Tbls  appears  from  the 
precedoite  of  Indictments  given  by  West,  show- 
ing, in  some,  merely  tbe  essential  allegation, 
and,  In  others,  details  which  were  afterwards 
deemed  material:  "One  O.,  etc.,  against  her 
win,  feloniously  did  ravish,  against  the  peace, 
eto.*'  (section  17^;  "upon  one  A.,  etc.,  did 
make  an  aasault,  and  then  and  there  the  same 

A.  ,  against  the  will  of  said  A.,  feloniously  did 
ravish  and  carnally  know,  against  the  peace, 
ete."  (section  174);  "with  force  and  arms, 
viz.  swords,  staves,  etc.,  upon  F.,  etc.,  did  make 
an  assault  and  the  body  and  beUy  of  the  afore- 
said F.,  with  his  hands,  feloniously  did  wound. 
Btitte,  and  lacerate,  and  the  same  against 
her  wm,  SIA  then  and  there  carnally  know  and 
feloniously  ravish,  against  the  peac^  etc." 
Section  32^.  Arehbold,  In  more  recent  times, 
gives  the  violent  assault  and  the  resulting 
npe.  as  the  bones  of  a  legal  indictment 
Archb.  Cr.  Fzac.  &  Fl.  SSO.  Indeed,  the  to- 
dlctment  is.  In  effect  an  allegation  that  "A. 

B.  upon  the  body  of  0.  D.  did  make  a  violent 
assault  with  Intent  to  commit  a  rape  and 
her,  the  said  0.  D.,  did  then  and  there  rav- 
isb.**  And  so  Ai%hbidd  says  in  general  {page 

that  every  atten^t  to  commit  a  crime 
against  tbe  person  of  an  Individual  without 
bis  consent  involves  as  assault  under  socb 
circumstances  that  had  the  attempt  sncceed- 
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ed,  the  defendant  might  have  been  convicted 
of  the  crime.  This  is  especially  true  of  rape. 
Violence  in  the  assault— 4.  e.  tbe  use  of  phys- 
ical force  for  tbe  purpose  of  compelling  sub- 
mls^on— Is  one  of  tbe  circumstances  essential 
to  make  tiie  successful  attempt  a  rape. 

The  Pennsylvania  supreme  court.  In  an 
early  case,  held  that  "ravish"  includes  an 
averment  of  force  and  agtUnst  tbe  wllL 
Hannan  v.  Ciom.,  12  Serg.  &  R.  69.  And  our 
common-law  crime  of  attempt  at  rape  re- 
quires an  assault  vrltb  physical  force  both 
adapted  to  and  intended  to  result  In  rape. 
Stete  V.  Danfortb,  8  Conn.  112,  115.  The 
essence  of  the  crime  of  rape  does  not  Ue  In 
the  act  of  copulation.— that  may  be  lawful  or 
ontawfal,i-but  In  the  use  of  physical  force 
for  the  purpose  of  compelling  submission.  It 
Is  the  great  Injury  involved  in  this  indignity 
that  characterises  the  offense.  Perhaps  the 
range  of  the  crime  has  been  extended  by 
construction,  but  this  Is  Ite  real  essence.  In* 
thls  respect  rape  differs  from  almost  every 
other  offense.  The  attempt  to  commit  rape 
Is  not  only  necessarily  involved  in  the  com- 
mittal of  the  oBense,  but  the  criminality  of 
the  completed  act  must  be  found  in  the  na- 
ture of  the  attempt  which  is  scarcely  less 
atrocious.  Formerly  we  punished  the  crime 
by  death,  and  tbe  attempt  imprisonment 
for  Ufe.  Our  common  law.  In  defining  the 
crime  of  rape,  defined  the  crime  of  attempt 
to  commit  rape.  Tlie  latter  Is  Involved  In  the 
former,  and  an  indictment  for  the  greater 
crime  of  necessi^  charges  the  lesser.  So, 
our  common  law  has  always  permitted  a  con- 
viction of  the  attempt  upon  an  indictment  Ch 
rape.  In  .this  It  differed  from  the  common 
law  England,  because  the  symmetry  of 
that  law  was  bnAien  by  the  technioil  dis- 
tinction between  felony  and  misdemeanor  and 
tbe  resulte  flowing  from  that  distinction. 
The  "felony"  of  the  English  common  law  was 
foreign  to  onr  conditions,  and  was  not  In- 
duded  In  our  common  law  (State  v.  Setter,  57 
Oonn.  461,  466,  18  AtL  782);  and  the  conser 
quent  rule  which  forbade  a  conviction  of  at- 
tempt iQwn  an  Indictment  for  rape,  because 
the  former  was  a  misdemeanor  and  tbe  lat- 
ter a  felony,  was  never  recognized  by  oar 
law.  On  the  contrary,  the  accused  mi^  In 
such  case  be  convicted  of  the  attempt  he- 
cause  that  is  necessarily  Included  in  the 
greater  orlme,  and  the  facte  constituting  the 
attempt  are  alleged  In  the  Indlctmrait  for 
rape.  Stete  v.  Shepard,  7  Conn.  54,  56;  Stete 
V.  Parmelee,  9  Conn.  259.  260;  Stete  Dowd, 
19  Oonn.  388,  391;  Stete  v.  Setter,  57  Oonn. 
468,  18  AtL  762.  In  Stete  v.  Shepard  the  case 
of  Com.  V.  Cooper,  15  Mass.  187,  Is  cited  a>t 
concurring  In  the  view  ecpressed;  and  It  is 
now  sus^ted  that  tbe  latter  c&se  is  modified 
by  the  decisions  In  Com.  v.  Newell,  7  Mass. 
24S,  249.  and  Otnn.  t.  Roby,  12  Pick.  496.  In 
Com.  v.  Coopw  tbe  court  seems  to  have  held 
that  the  crime  of  attempt  at  rape  Is  neces- 
sarily Included  In  the  orhne  of  rape,  and  there- 
fore one  accused  of  rape  can  be  convicted 
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of  the  attempt,  unless  such  conrlction  la  pre- 
vented b7  the  rule  of  the  English  law,  In 
force  In  Massachusetts,  that  one  accused  of 
a  felony  cannot  be  convicted  of  a  misde- 
meanor, although  the  lesser  ofiFense  Is  neces- 
sarily Included  In  the  greater;  and  also  to 
have  held  that  the  Massachusetts  statutes  of 
1781  and  1805  changed  this  rale,  and  permit- 
ted the'  conviction  of  a  misdemeanor  on  a 
charge  of  felony.  It  was  upon  the  construc- 
tion of  these  statutes  that  Com.  v.  Cooper 
was  modified  by  the  other  decisions;  and  we 
have  never  supposed  that  they  questioned  the 
decision  that  an  accused  could  be  convicted 
of  an  attempt  upon  a  charge  of  rape,  unless 
the  English  rule,  which  we  have  not  adopted, 
were  Interposed.  But  If  Com.  v.  Cooper  must 
be  considered  as  wholly  overruled  In  Massa- 
chusetts, we  think  the  principle  of  the  case, 
aside  from  tiie  question  of  statutory  constrac- 
tlon.  Is  sound,  and  it  ts  firmly  established  by 
our  own  decisions. 

It  follows  from  these  considerations  that 
section  1407  did  not  create  a  new  statutory 
oflfense,  but  merely  prescribed  a  new  penal^ 
for  an  existing  common-law  offense;  and,  la 
referring  to  that  offense  as  an  "assault 'with 
actual  violence  on  the  body  of  a  female  with 
Intent  to  commit  a  rape,"  It  did  not  alter  the 
character  of  the  offense,  but  In  this  respect 
was  In  affirmation  of  the  common  law.  Our 
statutes  are  full  of  Instances  where,  In  fixing 
the  punishment  of  a  common-law  offense,  the 
crime  Is  referred  to,  sometimes  by  Its  ordi- 
nary legal  name,  as  rape,  burglary,  arson, 
etc,  and  sometimes  by  other  descriptive 
words,  more  or  less  full.  Such  statutes,  as 
affecting  the  Identity  of  the  crime,  are  held 
to  be  in  afiirmation  of  the  common  law.  State 
V.  Gaul,  50  Conn.  578,  580;^  State  v.  Worden, 
46  Conn.  34©,  302.  This  view  is  entirely  con- 
sistent with  State  v.  Nichols,  8  Conn.  496,  and 
State  V.  Wells,  31  Conn.  210.  In  these  cases 
the  court  was  dealing  only  with  the  claim 
that  the  indictment  did  not  follow  the  words 
of  the  statute,  and  held  that  to  be  unnecessary 
if  the  crime  mentioned  were  sufficiently  al- 
leged. In  the  latter  case  the  opinion  fairly  Im- 
plies that  the  descriptive  words  in  the  stat- 
ute (section  1407)  indicate  an  attempt  to  com- 
mit rape  at  common  law,  although  the  deci- 
sion did  not  tarn  on  that  question.  In  1790 
"Xewgate"  was  established  as  a  state  prison, 
and  the  act  prescribed  what  offenses  should 
be  punished  by  imprisonment  In  Newgate. 
In  1792  a  supplementary  "act  for  punishment 
of  certain  offenses  In  Newgate'*  was  passed. 
Among  these  offenses  was  that  of  attempt  at 
rape,  described  as:  "If  any  person  shall  with 
force  and  arms  and  actual  violence  an  assault 
make  upon  the  body  of  any  female  with  an 
intent  to  commit  a  rape."  This  act  is  the 
origin  of  section  1407.  It  prescribes  Impris- 
onment in  Newgate  as  the  punishment  for  an 
existing  common-law  offense,  and  the  lan- 
guage of  the  act  expresses,  but  does  not  alter, 
the  descriptive  elements  of  the  existing  of- 
fense.   Before  as  well  as  after  the  passatfe 


of  the  act,  an  attempt  at  rape  was  an  assault 
with  force  and  arms  and  actual  violence  with 
intent  to  commit  a  rape.  The  provision  In 
section  1407  authorizing  the  conviction  of  an 
attempt  upon  an  Indictment  charging  rape 
was  added  In  the  Revision  of  1875,  and  Is 
plainly  In  affirmance  of  the  common  law. 

Our  conclusion  Is  that,  by  the  common  law 
of  this  state,  attempt  to  commit  rape  Is  a 
crime  necessarily  Included  in  the  crime  of 
rape,  and  necessarily  alleged  in  an  indictment 
charging  rape,  and,  upon  Bucb  Indictment,  the 
accused  may  be  convicted  of  the  attempt: 
that  In  these  respects  section  1407  Is  in  affirm- 
ance of  the  common  law;  that  "attempt  to 
commit  rape"  and  "assault  with  intent  to 
conunlt  rape"  are  legal  designations  of  the 
crime  whose  punishment  Is  prescribed  by  sec- 
tion 1407,  and.  In  meaning,  the  equivalent  of 
"assault  with  actual  violence  npon  the  body 
of  a  female  with  Intent  to  commit  the  crime 
of  rape";  and  that  a  partial  verdict  upon 
an  information  for  rape,  finding  the  accused 
"guilty  of  the  crime  of  attempt  at  rape,"  com- 
plies with  the  essential  requirements  of  cleat- 
ness  and  certainty  in  designating  the  crime 
of  which  the  accused  is  found  guilty,  nnder 
the  information.  There  Is  no  error.  The  other 
Judges  concurred. 


(70  Cona.  SB) 

JACOBS,  County  Treasurer,  v.  HOLGENSON 
et  al. 

(Supreme  Court  of  Errors  of  Connecticat,  Mot. 
30,  1897.) 

Liquor  Dealer's  Bond  — Bkbach  —  Cohpuikt — 
Formal  Defects — Aider  bt  Vbkdict — 
Waiver— Jcdgmbst8—8t*T0TB(j. 

1.  Where  a  hquor  dealer's  bond  is  conditioaed 
for  compliance  with  certain  sections  (rf  the 
statutes,  designated  in  the  hond  by  their  nam- 
bcrs,  and  after  the  giving  of  the  tx>nd  a  statute 
is  enacted  (Acts  1885,  c.  251)  which  defines  an 
offense  by  a  lit^uor  dealer  Bimilar  to  one  defined 
by  one  of  the  statutes  whicli  the  bond  desig- 
nates (Gen.  St.  §  3097),  but  does  not  purport  to 
amend  it,  a  violatioQ  of  the  statute  so  enacted 
will  not  work  a  forfeiture  of  the  bond. 

2.  A  complaint  in  an  action  to  recover  the 
amount  of  a  liquor  license  bond  which  alleges 
that  defendant  was  charged  in  one  criminal 
prosecution  with  two  offenses,  and  also  defioea 
the  offense  of  which  he  was  convicted  in  lan- 
guage of  doubtful  meaning,  is  open  to  demur- 
rer as  to  form,  but  is  healed  by  verdict,  or  by  a 
geoeral  finding  of  the  issues  in  favor  of  plain- 
tiff, where  the  cause  Is  tried  without  a  jury. 

3.  Where  defendants  answer,  by  specific  ad- 
mission, each  allegation  in  a  complaint,  they 
waive  their  right  of  objection  to  formal  defects. 

4.  In  an  action  to  recover  the  amount  of  a 
liquor  license  bond,  the  finding  in  a  prosecution 
under  the  liquor  law  that  the  defendant  "is 
guilty  in  manner  and  form  as  alleged  in  said 
complaint"  is  conclusive,  and  the  le^iUty  of  the 
sentence  thereunder  is  immaterial. 

Appeal  from  dty  court  of  New  Haven;  Ed- 
win C.  Dow,  Assistant  Judge. 

Action  by  Hiram  Jacobs,  treasurer  of  the 
county  of  New  Baven,  against  John  H.  Hol- 
genson  and  another,  to  recover  the  amount  of 
a  liquor  license  bond,  brought  to  the  dty  court 
of  New  Haven,  and  tried  to  ttae  conrt,  npoD 
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the  defeodants'  admission  of  the  truth  of  the 
allegations  of  the  complaint.  The  court  was 
ot  opinion  that  the  defendants  were  liable 
upon  the  admitted  facts,  and  rendered  jnAg- 
ment  against  them,  wherenpon  they  appealed 
to  the  sapteme  court  for  alleged  errors  in  the 
rulings  of  the  trial  court   No  error. 

The  condition  of  the  bond  sued  upon  Is  as 
follows:  "Whereas,  the  above-bounden  Hol- 
genson  has  made  application  to  the  board  of 
county  commissioners  of  the  county  of  New 
Haven  for  a  license  to  s^  spirituous  and  in- 
toxicating liquors  In  the  town  of  New  Haven, 
In  said  county:  Now,  If  such  license  shall 
be  Issued  to  the  said  Holgenson,  and  the  said 
Holgenson  shall  comply  with  all  the  provi- 
sions of  sections  8067  to  3101,  Inclusive,  of  the 
statutes  under  which  said  license  may  be  is- 
sued, then  this  bond  to  be  void;  otherwise,  of 
full  force  In  the  law."  Paragraph  3  of  the 
complaint  alleges:  "Par.  3.  Said  Holg^son 
was  on  the  4th  day  of  December,  1S96,  in  the 
city  court  of  New  Haven,  duly  convicted  of 
selling  and  exposing  for  sale  on  Sunday  cer- 
tain spirituous  and  Intoxicating  liquors,  be  not 
having  a  dru^st's  license  therefor,  In  viola- 
tion of  the  provisions  of  the  Statutes,  of  sec- 
tions 3087  to  3101,  inclusive,  under  whic^  the 
license  mentioned  In  paragraph  2  was  Issued, 
to  wit.  In  violation  of  section  3097  of  said 
Statutes,  as  amended  by  the  Public  Acts  of 
1895.  A  copy  of  the  record  of  said  conviction 
will  be  filed  In  said  court  at  Its  first  open- 
ing, upon  the  return  day  hereof,  and  marked 
*Exhlbit  B.'  "  Exhibit  B  Is  the  record  of  a 
prosecution  against  Holgenson,  the  complaint 
In  which  contains  two  counts, — the  first  for 
selung  and  exposing  for  sale,  dispensing,  dis- 
posing of,  and  giving  away,  certain  Intoxicat- 
ing liquors,  between  the  hours  of  12  o'clock 
on  Saturday,  the  24th  of  October,  A.  D.  1896, 
and  6  o'clock  on  the  Monday  morning  next 
following;  and  the  second  for  keeping  open  a 
certain  place  in  wbidi  Intoxicating  liquors 
were  sold  and  exposed  for  sale,  between  the 
hours  of  12  o'clock  on  Saturday  night,  the 
24th  of  October,  A.  D.  1896,  and  12  o^  clock 
on  the  Sunday  night  next  following.  To  this 
complaint  Holgenson  pleaded  guilty.  The 
Judgment  redtes  that  the  court  "finds  that  the 
accused  Is  guilty  in  manner  and  form  as  al- 
leged In  said  complaint,"  and  Imposes  a  fine' 
of  (10  and  costs  of  prosecution.  From  the 
Judgment  no  appeal  was  taken.  The  defend- 
ants' answer  to  the  complaint  In  the  present 
case  Is  as  follows:  "Paragraphs  1,  2,  3,  4,  and 
6  [being  all  the  paragraphs  of  the  complaint] 
are  admitted."  The  Judgment  of  the  court 
below  recites  that  the  court  '*flnds  the  Issue 
for  the  plalntlCF,"  and  adjudges  that  the  plain- 
tiff recover  of  the  defendants  $300  damages 
and  bis  costs.  From  this  Jndgmrat  the  ap- 
peal Is  taken  on  the  ground  (set  forth  in  vari- 
ous forms  in  tbe  reasons  of  aiqiieal)  that  the 
Judgment  is  erroneous,  because  It  legally  ap- 
pears from  the  record  of  the  case  that  tbe  only 
otrnTSctloDi  tf  any,  alleged  and  proved.  Is  a 


conviction  of  violating  the  provisions  of  tbe 
Public  Acts  of  1896,  and  no  conviction  of  the 
violation  of  any  provision  of  sections  3087  to 
3101,  Inclusive,  of  the  General  Statutes,  is 
alleged.  Section  8064  of  General  Statutes  pro- 
vides that  each  person  receiving  a  license  for 
the  sale  of  intoxicating  liquors  shall  give  a 
bond,  with  sufficient  surety,  "conditioned  for 
the  due  observance  of  all  the  ptOTlslons  of 
sections  3087  to  3101,  InclustTe." 

Albert  D.  Penney  and  James  Buchanan, 
for  appellants.  Edward  G.  Buckland,  James 
D.  Dewellt  Jr.,  and  Benjamin  I.  Spock,  for 
app^e& 

HAMERSLBY,  J.  (after  stating  the  facta). 
If  the  complaint  In  this  case  alleges,  and  al- 
leges only,  the  defendant  Holgenson's  con- 
viction of  the  offense  created  by  chapter 
201  of  the  Pnbllc  Acts  of  1895,  i  the  Judg- 
ment is  wrong.  The  obligations  of  the  bond 
are  determined  by  the  statute  law  as  it  was 
on  January  1,  1896.  At  that  time,  by  force 
of  section  3064  of  the  General  Statutes,  the 
bond  would  be  forfeited  if  the  licensee 
should  be  convicted  "of  a  violation  of  any  of 
the  provisions  of  sections  3087  to  3101,  In- 
clusive."^ No  one  of  these  sections  then  con- 
tained a  provision  forbidding  the  giving 
away  <^  Intoxicating  liquors  between  the  hours 
of  12  o'clock  on  Saturday  night  and  6  o'clock 
on  Monday  morning  next  following;  but 
chapter  2&1  of  the  Acts  of  1885  creates  such 
an  oftense,  which  is  similar  to  one  of  the  of- 
fenses defined  in  section  3097;a  and  it  Is 
claimed  by  tbe  plaintlfT  that  this  act  should 
be  construed  as  If  It  said,  "Section  3097  Is 
amended  so  as  to  read  as  follows  [Incorpo- 
rating therein  the  new  offense  in  place  of  the 
similar  offense  defined  in  tbe  section  as  orig- 
inally enacted]."  Such  conatmctlon  ts  not 
allowable.  The  act  of  1S9S  la  an  Independ- 

t  Pub.  Arts  1895,  c.  251:  "Bvmt  person  who, 
by  himself,  hia  servant,  or  bis  agent,  between  the 
hours  of  twelve  o'clock  on  Saturday  night  and 
five  o'dock  on  Monday  morning  next  following, 
in  any  place  of  any  kind  or  deatription  In  which 
spirituous  or  intoxicating  liquors  are  at  any  time 
sold  or  exposed  for  sale,  or  are  routed  to  be  sold 
or  exposed  for  sale,  shall  dlQMnw,  dispose  of,  or 
give  away  any  spirituous  or  intoxinung  liquors, 
shall  be  fined  not  less  than  fiftj;  nor  more  than 
one  hundred  dollars,  or  be  impnsoned  not  more 
than  six  months,  or  both;  but  this  act  shall  not 
apply  to  sales  or  transactions  under  a  druggist's 
license.'* 

a  Gen.  Bt  §  3097;  "Every  person  who  by  him- 
self, his  servant,  or  his  agent,  between  the  hours 
of  twelve  o'clock  on  Saturday  night  and  twelve 
o'clock  on  Snnday  night  next  following,  shall  sell 
or  expose  for  sale  any  spirituous  or  intoxicating 
liquors,  or  shaU  keep  open  any  place  of  any  kind 
or  descriptioa  in  which  spirituous  and  intoxicating 
liqnors  are  at  any  time  sold  or  exposed  foe  sale, 
or  are  reiiuted  to  be  sold  or  exposed  for  sale,  or  in 
which  any  sports  or  games  of  ciiance  are  at  any 
time  carried  on  or  allowed,  or  are  reputed  to  ne 
so  carried  on  or  allowed,  shall  be  fined  not  less 
than  fifty  nor  more  tiian  one  hundred  dollars,  or 
be  imprisoned  not  more  than  dx  mouths,  or  both; 
bat  this  section  Shall  not  apitly  to  sales  under  a 
druggist's  license." 
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ent  act  It  doei  not  pmport  to  be  In  ad- 
dition to  or  amendment  of  or  repeal  of  any 
prior  act  or  part  tlier«>f.  Wbetlier  tlie  nev 
offenw  !■  M  defined  as,  by  Impllcatkm,  to  re- 
peal  tbe  prorlslon  relative  to  the  similar  of- 
fmse  contained  In  eectlon  8007,  Is  Immate* 
rial.  That  aectlott  la  not  amended  by  In- 
cluding the  new  offense  within  its  proTl- 
slons,  and  tbo»fore  a  conrlctlon  of  that  of- 
fense cannot  work  a  forf^tnre  of  the  bond. 
Tbe  complain^  however,  does  allege  Holgen- 
son's  conviction  of  a  different  offense^  to 
wit,  keying  open,  between  tbe  honrs  of  12 
o'clock  on  Satarday  night  and  12  o'clock  on 
Snndfv  nlgbt  next  following,  a  place  where 
intoxicating  Uqnors  are  sold.  Thim  Is  ad- 
mittedly a  convleUon  of  the  violation  of  one 
of  the  provisions  contained  in  section  3087, 
and  within  the  condition  of  tbe  bond. 

The  defendants  urge  that  In  paragraph  8 
of  fbe  complaint  this  convlctlra  Is  defecUva- 
ly  alleged.  The  record  ot  the  conviction  is 
a  part  of  paragraph  8,  and.  Iqr  including 
that  record  in  tbe  paragraph,  the  pleads  al- 
lege InferentiaUy  at  least,  Qiat  Holgenson 
was  chai^Eed  In  one  prosecution  with  two  of- 
fenses, to  wit,  the  offense  of  violating  the 
provisions  of  tbe  act  of  1895  in  the  flrat 
count,  and  of  violating  one  Of  the  provisions 
of  section  8007  In  the  secoi^  count,  and  that, 
by  bis  plea  ct  *'Onilty,"  be  was  cimvlcted  of 
eadi  Of  these  distinct  offenses^  The  pleader 
also,  In  general  terms,  defines  the  offense  of 
which  Holgenson  was  so  convicted  inaccu- 
rate and  In  language  of  doubtful  meaning, 
especial^  in  connection  with  the  legal  con- 
clusion alleged  that  the  act  ot  1890  was  an 
amoidment  to  section  8007.  Far^apb  8  Is 
plainly  open  to  demurrer.  We  think,  how- 
ever, that  the  defects  are  matters  of  form, 
rather  than  substance,  and  that  the  ]>ara- 
grapb  as  a  whole  does  snbstantlaUy  allege 
tbat  fifolgensim  was  o>nvlcted  of  the  viola- 
tion of  tbe  provisions  of  section  8097  spect- 
fled  in  the  record  of  conviction,  which  is 
made  a  part  of  the  paragraph.  Such  formal 
defects  are  healed  by  verdict  (Orlffln  v. 
Pratt,  8  conn.  SOAt  616;  State  v.  I^an,  68 
Conn.  612,  617,  S7  AtL  877);  and  the  finding 
of  the  court  b^w,  redted  In  the  judgment, 
that  "the  court,  having  heard  the  parties, 
finds  tbe  issuQ  for  tbe  plaintiff,"  must  oper- 
ate in  the  same  manner.  Tbe  def«idantB 
might  have  demurred,  and  in  that  case  the 
defects  could  have  been  cured  amend- 
ment In  answering  by  a  specific  admission 
of  each  allegation  In  tbe  complaint,  they 
have  waived  their  right  of  ol^ectlon  to  for^ 
mal  defects  as  effectually  as  if  th^  had  an- 
swered denial.  Th«y  cannot  now  limit 
the  effect  of  tiiiebr  admissions  as  evldmce 
upon  which  tbe  court  may  act  In  finding  tbe 
issues  for  tbe  plaintiff.  ConnecUcnt  Hos- 
pital for  Insane  v.  Town  of  Brookfleld,  68 
Conn.  1,  Ok  86  Atl.  l<n.7.  Tbe  law  inquires  an 
demurrers  to  distinctly  specify  the  reasons 
why  the  pleading  demurred  to  Is  Insoificlent, 
aitd  cannot  be  evaded  Iqr  treating  an  answer 


admitting  each  allegation  as  a  demurrer  to 
formal  defects. 

The  defendants  further  urge  that  the  rec- 
(nd  of  conviction  indicates  that  the  police 
court  regarded  the  complaint  before  It  as 
cbarglng  a  single  offense,  and  that  tbe  sen- 
tence is  Illegal  if  treated  as  a  punishment 
for  more  than  one  offense.  Hie  formal  find- 
ing of  the  Judgment  Is  "Oat  the  accused  Is 
gnllly  in  mtaaxer  and  form  as  alleged  in  said 
complaint"  This  is  oonclu^ve.  It  is  im- 
matertal  to  the  present  case  whether  tbe  sen- 
tence was  Imposed  on  one  or  both  counts, 
or  Is  UlegaL  The  bond  was  forfdted  1^  the 
convlctkm,  unless  an  appeal  was  taken.  By 
tbe  temu  of  section  8064,  the  forfeiture  took 
place  aftw  the  itfea  of  guilty  was  entered, 
when  the  time  limited  for  giving  notice  of 
a]n>eal  explreA.  Qulntard  v.  Knoedler,  63 
Oonn.  48S,  487,  2  AtL  762.  There  Is  no  error 
In  the  Judgment  (pealed  from.  The  otiher 
Judges  concurred. 


OOOona.  UK) 
CiTMMINOS  V.  OITT  OF  HABTFOBD. 
(Supreme  Court  of  Errors  of  Connecticat  Nor. 
80,  1887.) 

KonciPAi.  CospORxTioNs— DuTtsa  or  Pouobmih 
— ilBOUOBNtiB— Drfbctitb  Stkebta — No- 
TioB — Appeal— Ha  KMLB88  Brbor. 

1.  It  Ib  competent  for  the  city  of  ECortfiK^  to 
require  policemen  to  remedy  or  report  defects 
In  atreeta  under  Its  charter  (6  Sp.  Laws,  p.  748), 
aathorixing  it  to  prescribe  in  detail  the  dutiea  of 
policemen,  ttiougn  ita  charter  alao  providea  for 
8  board  of  atreet  eommladoners,  who  are  char- 
ged with  the  doty  of  remedying  defeds  in 
atreeta. 

2.  A  notice  to  a  policeman  of  a  defect  in  a 
atreet  is  a  notice  to  toe  city,  'wiiere  he  is  charged 
with  tbe  duty  of  remedyinig  or  reporting  defects. 

S.  A  policeman  may  presume  that  he  who  is 
relaying  a  aidewalk  upon  a  crotrded  street  has  a 
permit  therefor,  and  hence,  thongh  he  is  charged 
with  the  duty  of  reporting  defects  In  streets, 
he  need  not  report  tiiat  a  aidewalk  la  being  relaid. 

4.  After  sundown,  a  policeman  charged  with 
the  duty  of  remedying  or  repotting  defects  in 
streets  found  a  strip  50  feet  long  and  3  feet 
deep,  where  a  aidewalk  'had  been  remored.  He 
placed  a  feeble  lantern  at  each  end  of  tfae^atrip, 
but  there  were  no  lights  or  obstructions  at  the 
rides,  and  a  pedestrian  fell  in.  HM,  the  dty 
was  liable. 

5.  Where  tbe  trial  court  found  a  dty  Bable  Igr 

reason  of  tbe  negligence  of  two  iwUcemen  in  not 
remedying  or  reporting  defects  in  a  street,  the 
judgment  will  he  anstoined,  thooga  one  of  the 
policemen  was  free  from  negligence. 

6.  The  memorandum  decision  of  the  triaJ  court 
is  not  a&ected  by  an  erroneous  statement  that 
recovery  may  be  had  for  injuries  resulting  from 
a  defective  ridewalk,  though  the  city  bad  no  no- 
tice thereof,  where  such  decision  ia  effect  states 
there  was  notice  hi  fad,  by  reason  of  notiee  to 
a  proper  municipal  offlcer. 

Appeal  from  sxq)erlor  court,  Hartford  coun- 
ty; WUUam  T.  Blmo:,  Judg& 

Action  by  Sarah  Gmomlngs  against  tbe  dty 
ot  Harttord  to  recow  damages  for  prasonal 
injuries  caused  by  a  dtfectlve  highway,  and 
beard  in  damages  to  the  court,  after  defend- 
ant bad  snffWed  a  debrnlt.  Facts  found,  and 
Judgment  rendered  toe  the  i^^tlff  for  |800 
damages,  aad  appeal  by  the  deeendant  llor  ol- 
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l^ed  enon  In  the  ndlngi  (tf  the  oourt  No 
error. 

The  finding  stated  the  folio  whig  facta:  The 
owner  of  a  lot  on  Albany  avenue.  In  the  city 
of  Hartford,  without  any  ord^  or  autboi^ty 
from  the  dty,  employed  a  contractor  to  re- 
place a  flag  sidewalk  In  front  of  his  lot  by  a 
granolithic  one.  The  contractor  b^n  work 
early  on  August  13th,  and  stopped  for  the 
Dlgh»  at  6  p.  m.,  leaving  an  excavation  In  the 
walk,  from  which  the  old  flagging  had  been 
removed,  SO  feet  long,  5  feet  wide,  and  3  feet 
deep,  adjoining  the  curbstone.  An  inner  rim 
of  the  old  sidewalk  was  left  untouched,  which 
was  8  or  4  feet  wide.  At  each  end  of  the  ex- 
cavation, a  plank,  upon  which  a  barrel  was 
placed,  was  laid  from  this  rim  to  the  curb. 
The  tAty  charter  and  ordinances  made  It  a 
misdemeanor  to  make  any  excavation  In  any 
street  without  a  permit  from  the  board  ot 
street  oommissloners,  and  a  nuisance  to  make 
one  without  also  protecting  the  pnUlc  against 
danger  means  of  fences,  lights,  and  any 
otha  precautions  expedient  or  necessary  for 
such  protection."  No  such  permit  was  ob- 
tained for  this  excavatkm.  The  dty  ordi- 
nances authorized  tfny  police  officers  of  the 
tdty  to  keep  all  streets  free  from  obstruction, 
and  to  require  all  persons  whom  they  might 
see  unlawfully  obstructing  them  to  desist 
therefrom,  and  particularly  provided  that  po- 
licemen "shall  especially  attend  to  the  keep- 
ing of  the  streets  and  sidewalks  of  tbe  city 
clear  of  all  unlavrful  obstroctions,  and  sball 
report  to  the  dilef  of  police,  ttarousdb  the  cap- 
tain, ail  unlawful  obstructions  thereof,  who 
shall  take  immediate  steps  to  remove  the 
same."  There  was  also  a  standing  rule  of  the 
police  department  as  follows:  "Rule  Con- 
cerning the  Duties  of  a  Policeman.  If  he  dis- 
covers any  defect  in  the  sidewalk  or  streets, 
large  stone,  or  other  obstruction  upon  the 
street,  liable  to  produce  Inconvenience  or  in- 
Jury,  he  shall  remedy  or  remove  the  same;  or. 
if  that  bt  not  poBslUe.  he  shall  take  such 
measures  as  the  case  may  require  to  prevent 
injury  to  the  public,  and  immediately  report 
the  same  to  the  chief  of  police."  Barly  In  the 
morning  of  the  day  on  which  the  excavation 
In  question  was  began,  a  police  officer,  about 
to  go  on  duty  near  said  premises,  noticed  that 
the  excavation  was  in  progress,  but  made  no 
inqniry  as  to  whether  a  permit  had  been  ob- 
tained for  tbe  work  fnmi  the  street  Ixiard,  as 
required  by  law.  At  about  7  o'dock  In  the 
evening  of  that  day.  when  going  off  duty,  he 
met  the  officer  then  going  on  duty  on  the  same 
beat,  and  called  the  attention  of  the  latter  to 
the  excavation  in  question,  and  its  apparent- 
ly dangerous  character  as  to  foot  passengers, 
and  soggested  to  him  the  propriety  of  provld- 
iog  suitable  protection  to  guard  them  against 
injui7  which  might  result  ftom  the  same. 
Hnld  officer  then  on  duty  proceeded  to  the 
place  hi  question,  and  found  tfie  excavation  as 
above  described.  He  procured  lanterns,  which 
were  lighted,  and  placed,  one  upon  the  plank 
at  the  east  end,  and  one  upon  the  plank  at  the 


west  end,  of  the  excavation.  No  farther  steps 
were  taken  to  guard  the  public  from  accident 
at  this  place.  The  officer  proceeded  to  the 
dlschatge  of  his  duty  upon  his  beat,  and  there- 
after paid  no  further  attention  to  the  said  ex- 
cavation until  after  the  accident  complained 
of.  Alsout  25  feet  easteriy  from  the  excava- 
tion, at  the  time  of  the  accidoit,  stood  two 
shade  trees,  whose  foliage  cast  a  shadow  over 
and  Into  the  ditch  at  its  eastern  end.  and  to  a 
considerable  extent  obstructed  the  light  from 
an  electric  lamp  situated  about  225  feet  east 
of  the  excavation.  There  was  at  that  time 
no  other  source  from  which  light  was  thrown 
upon  the  excavation,  excepting  a  lls^t  from  a 
store  at  tbe  western  extremity  of  the  same, 
which  was  of  no-  assistance  or  protection  to 
persons  approaching  it  from  the  east  The 
night  was  dark,  and  the  small  light  at  the  cor- 
ner of  the  eastern  end. of  tbe  ditch  offered  lit- 
tle. If  any.  protection  to  the  pedeetrlans  aiH 
proachlng  this  place  from  the  east  Albany 
avenue  at  this  place  Is  a  crowed  street,  behig 
near  Bfaln  street  aud  many  pedestrians  pass 
over  It  in  the  nlghb  season.  At  about  half 
past  8  or  8  o'clock  In  the  ev«iing  of  the  day 
In  question,  the  plaintiff,  Sarah  Cummlngs, 
having  returned  to  Hartford  after  an  absence 
of  several  days,  and  unaware  of  the  excava- 
tion, In  company  with  ha  sister,  was  proceed- 
ing along  said  street  approadied  the  excava- 
tion at  its  eastern  end,  and  walking  by  this 
point  along  the  remaining  portion  of  the  flag 
walk,  advanced  a  short  distance  by  the  side 
of  the  ditch,  when  she  fell  in,  followed  by  her 
companion.  Neither  at  the  side  of  the  exca- 
vation where  the  plaintiff  fell,  nor  at  any 
point  on  tiie  entire  length  of  the  side,  was 
there  any  railing,  board,  or  other  barrier  to 
protect  pedestrians  upon  the  said  walk.  The 
provisions  made  by  the  police  officer  in  ques- 
tion, by  placing  a  lantern  with  dim  lights  at 
the  ends  only  of  the  excavation,  without  any 
iwotectlon  at  the  side,  on  a  dark  night,  In  a 
crowded  street  where  persona  were  constant- 
ly passing  at  that  time  In  the  evening,  were 
Inadequate  properly  to  protect  the  public. 
The  court  found  that  Oils  excavation,  under 
the  circumstances,  constituted  a  dangerous 
defect  In  the  said  public  street  and  that  the 
city  of  Hartford  was  guilty  of  negligence  In 
not  providing  adequate  protection  for  the  pub- 
lic against  injury  from  the  same.  The  plaln- 
tltr,  at  the  time  of  the  accident  was  In  the  ex- 
ercise of  ordinary  care  and  prudence,  and  was 
not  guilty  of  contributory  negligence.  It  was 
the  duty  of  the  police  officer  who  first  ffis- 
covered  the  excavation  and  the  dangerous 
condition  In  which  it  would  necessarily  leave 
the  walk  to  have  prevented  the  further  unlaw- 
ful obstruction  of  the  highway;  and  thus  a 
reasonable  attention  to  the  same  ttj  the  dty 
authorities  would  have,  by  proper  precautions, 
prevented  the  acddent  The  measures  final- 
ly taken  by  the  police  officer  for  the  safety  of 
the  public  were  Inadequate  and  Insuffldent. 
The  defendant  dty  had  notice  of  tbe  d^ect 
in  the  sidewalk,  with  snflldatt  <wortnnlt7 
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to  hare  avoided  the  accident  by  the  use  of 
reafiouable  means  to  protect  the  public; 

Upon  tbese  facts,  tbe  defendant  made  the 
following  claims,  all  of  which  were  ovemiled: 
(Ij  That  adequate  and  reasonable  protection 
was  affwded  the  pllilntlff  and  tbe  public,  by 
the  measures  taken  as  aforesaid,  and  tbe  city 
was  not  tho^fore  liable;  (2)  that  actual  no- 
tice aboold  bare  been  given  to  tbe  street  de- 
putmoit,  or  Its  agents,  of  the  existence  of 
the  excavation,  or  that  It  should  have  been  In 
existence  a  sufficient  length  of  time  to  have 
become  notorious,  and  thus  have  attracted  the 
attention  of  tbe  city,  In  order  to  make  tbe  lat- 
ter liable  for  neglect;  (3)  ttiat  as  the  excava- 
tion in  question  was  made  without  a  permit 
from  tbe  proper  authorities  .of  the  city,  and 
completed  upon  tbe  day  of  tbe  accident,  what- 
ever knowledge  persons  in  authority  had  of 
the  same,  the  street  department  had  not  been 
notified,  and  tber^ore  the  city  did  not  have 
sufficient  notice  to  charge  It  with  liability  ex- 
cept for  nominal  damages.  It  was  also  as- 
signed for  error  that  the  court  ruled  that  It 
was  the  duty  of  tbe  police  officer  who  first 
discovered  the  excavation  to  have  prevented 
the  further  obstruction  of  the  highway,  al- 
though It  appears  that  the  work  which  he  saw 
going  on  was  tbe  laying  of  a  new  ddewalk, 
and  there  was  nothing  to  lead  him  to  suppose 
that  It  was  being  unlawfully  done;  that  bis 
failure  to  prevmt  It  was  conduct  attributable 
to  tbe  dty  of  Hartford,  for  whose  results  to 
tbe  plalntlfC  tbe  city  must  answer  In  substan- 
tial damages;  and  that,  under  the  circumstan- 
ces, it  was  the  duty  of  the  dty  to  provide  ade- 
quate protection  against  Injury  from  the  said 
excavation,  made  in  tbe  process  of  construct- 
ing a  sidewalk. 

Bdward  D.  Robbins  and  William  J.  McGon- 
viUe,  for  appellant  William  F.  Homey,  for 

appeJlee. 

BALDWIN,  J.  Bvwj  municipal  corpora- 
tion which  Ib  charged  with  the  duty  of  main- 
taining the  highways  within  Its  Umite  in  suffi* 
dent  condition  of  r^air  Is  bound  to  make 
use  of  Bucb  agendes  aa  tbe  law  may  provide, 
or  reaBonable  care  demand,  for  ascertainbig 
from  time  to  time  what  tbeh-  condition  is, 
and  remedying  any  defects  that  may  be  found 
to  exist  By  the  charter  ot  the  tity  of  Hart- 
ford, tbe  board  of  street  commissioners, 
whose  duty  It  Is  to  appoint  a  superintendent 
of  streets,  la  made  aucb  an  agou^  (6  Sp. 
Laws,  p.  Ttf);  but  It  la  not  necesBarlly  the 
only  one  to  be  fflnployed.  Tbe  common  coun- 
cil could  not  withdraw  tbe  general  aupervl- 
Bion  of  the  streets  from  that  board,  but  tb^ 
could  aid  or  supplement  tbe  exercise  of  Its 
powers  by  appropriate  ordinances.  Caty  of 
Hartfwd  T.  Hartford  Electric  Ught  Co.,  65 
Conn.  S2i,  820,  82  AtL  925.  Tbe  charter  also 
iHTovides  for  a  dty  police  department,  and 
leaves  It  to  the  proper  municipal  authorities 
to  prescribe  in  detail  tbe  duties  of  tbe  pcdice- 
men.   6  Sp.  Laws,  p.  749.   Their  prbnary 


du^  is  to  guard  ^e  dty  by  day  and  nighty 
and  preserve  tbe  public  peace.  In  this  they 
are  tbe  agents  of  tbe  law,  and  In  a  certain 
sense  officers  of  tbe  state.  Farrell  v.  City  of 
Bridgeport,  45  Conn.  191,  195;  State  v.  Plnit- 
erman,  63  Conn.  176,  182,  28  Atl.  110.  But, 
as  tbe  performance  of  this  duty  necessarily 
Involves  patrolling  the  streets,  It  is  obvious 
that  the  patrolmen  are  In  a  position  which 
gives  them  special  opportunities  for  Inspect- 
ing tbe  condition  of  tbese  streets,  and  observ- 
ing any  defects  in  them  as  soon  as  they 
arise.  As  they  are  appointed  and  paid  by 
the  dty,  and  there  is  no  Incompatibility  be- 
tween tbe  function  of  guarding  tbe  public 
against  acts  of  criminality  and  that  of  guard- 
ing it  from  barm  by  acts  of  trespass  or  negli- 
gence, it  was  proper  for  the  defendant  to  lay 
down  the  duties  of  policemen,  as  was  done  In 
the  ordinance  (chapter  13)  and  rule  set  forth 
In  tbe  finding.  By  thus  commissioning  an 
existing  agency  to  Inspect  the  streets,  and  in 
case  of  need  to  remedy  defects,  tbe  city  was 
relieved  of  a  needless  expense,  which  would 
have  been  Incident  to  tbe  organization  of  a 
patrol  force  of  equal  efficiency,  to  act  under 
tbe  orders  of  tbe  board  oC  street  commission- 
ers. While,  therefore,  that  board  Is  tbe  Im- 
mediate representative  of  tbe  dty  In  respect 
to  whatever  pertains  to  tbe  repair  of  streets, 
and  notice  to  it  of  any  want  of  repair  is,  as 
matter  of  law,  notice  to  the  city.  It  is  also 
true  that  every  patrolman  on  tbe  police  fwce 
has  been  placed  in  such  a  position  that  notice 
to  him  of  any  such  want  of  repair  may,  un- 
der certain  circumstances,  be  notice  to  the 
dty.  Such  circumstances  tiie  superior  court 
held  to  exist  In  tbe  case  at  bar,  and  there  Is 
nothing  in  tbe  facts  found  to  Impugn  the  va- 
lidity of  tbe  condualon. 

The  ruling  that  tbe  policeman  on  day  duty 
who  first  discovered  tbe  excavation  should 
have  "prevented  the  further  unlawful  ob- 
stmction  of  tbe  hlghw^"  was  incorrect  It 
assumes  that  be  knew  or  ought  to  have  sus- 
pected that  tbe  work  was  being  done  without 
a  permit  On  the  contrary,  be  had  a  right 
to  iH^sume  that,  before  undertaking  to  rday 
a  sidewalk  upon  a  crowded  street  the  con- 
tractor bad  obtained  the  necessary  authority 
firom  the  board  of  street  eommls^oners.  He 
was  therefore  in  no  fault  for  not  Inquiring  aa 
to  this  point  or  for  not  Immediately  reporting 
what  he  had  se^  to  tbe  chief  of  police.  The 
policeman  on  nigbt  duty,  bowevOT,  was 
placed  in  a  different  position.  His  attention 
was  called  about  sundown  to  tbe  dangerous 
condition  in  which  tbe  sldewslk  bad  been  left 
and  the  obvloua  Insuffidency  of  Ibe  barriers 
placed  for  the  protection  of  pedestrians.  He- 
procured  a  couple  of  lanterns,  and  set  one  on 
the  plank  at  each  aid  of  the  ffitcb,  but  left 
It  otli»wlse  wholly  ui^ruarded  <m  either  side 
for  It$  entire  length  of  60  feet  proceeding  up- 
on bis  beat,  without  taking  ai^  further  pre- 
cautions OC  making  any  report  to  his  supe- 
riors. In  this  he  failed  to  comp^  with  tbe 
rules  of  the  department  which  prodded  one- 
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of  tbe  principal  means  relied-  on  1^  the  clly 
for  the  discharge  of  Its  dnty  of  keeping  the 
steeetB  In  repair.  The  superior  court  was 
warranted  In  findlnc  that,  under  all  the  at- 
tending circumstances,  the  clt7  had  sufficient 
notice  of  the  defect  to  enaUe  It  to  provide 
proper  safeguards  to  protect  those  passing 
upcm  the  street,  and  that  It  was  negligent  In 
not  making  such  proTlslon.  It  Is  true  that, 
In  arriving  at  these  results,  some  weight  was 
attached  to  what  was  held  to  be  the  default 
of  the  first  policeman;  but  the  conduslon  as 
to  uitlonable  negligence  was  amply  Justified 
by  the  conduct  of  the  second,  and  the  judg- 
ment Is  fully  supported  by  the  finding  that 
the  measures  which  he  took  for  the  safety  of 
the  public  were  Inadequate  and  insufficient. 

In  the  memorandum  of  decision  filed  at  the 
date  of  the  Judgment,  and  several  weeks  be- 
fore the  finding,  the  following  language  Is 
used;  "The  rule  that  notice  of  a  defect  in 
the  highway  to  any  municipal  officer  having 
a  duty  to  perform  In  this  direction  is  notice 
to  the  municipality  seems  to  cover  this  case. 
Aside,  however,  from  the  legal  question  of 
notice,  the  city  cannot  plead  the  same  In  the 
negligent  omission  of  Its  own  duty."  The  de- 
fendant claims  that  from  this  it  appears  that 
the  court  was  governed  In  rendering  the  Judg- 
ment by  the  assumption  that  want  of  notice 
to  .the  city  of  the  defect  In  the  street  was  of 
no  Importance.  This  does  not  appear  In  the 
record,  of  which  the  memorandum  of  dedslcm 
forms  no  part,  onless  made  such  by  the  find- 
ing. Such  an  assumption,  however,  was  ap- 
parently made,  and  was  probably  founded  on 
a  misconception  of  the  ruling  ot  this  court  in 
Boucher  v.  City  of  New  Haven,  40  Conn.  456. 
In  that  case  a  city  was  sued  1^  a  pedestrian 
who  fell  Into  a  hole  carelessly  left  unguarded 
In  relaying  a  sidewalk  in  front  of  his  lot,  and 
notice  of  the  existence  of  the  defect  to  the 
municipal  authorities  was  held  unnecessary. 
There,  however,  the  el^  had  ordered  the  new 
sidewalk  laid,  and  was  therefore  put  upon 
inquiry  as  to  the  commencement  of  the  work. 
Here,  on  the  other  hand,  the  landowner  pro- 
ceeded upon  his  own  motion,  and  there  was 
nothing  to  lead  the  city  to  suppose  that  any 
such  improvement  was  in  contuuplatlon.  It 
would  therefore  have  been  fatal  to  the  plaln- 
tlfTs  case  had  she  failed  to  prove  either  no- 
tice In  fact,  or  such  an  omission  by  the  city 
to  exercise  that  reasonable  supervision  over 
its  streets  which  was  incident  to  its  duty  to 
maintain  them  in  repair  as  would  be  of  itself 
n^llgence  naturally  leadii^  to  her  Injury. 
Bat  the  memorandum  of  decision  states,  In 
effect,  that  there  was  notice  in  fact,  by  rea- 
son of  notice  to  a  proper  municipal  officer, 
and  In  this  respect  Is  In  accord  with  the  find- 
ing. 

It  is  on  the  sufficiency  of  the  finding  to  sup- 
port the  Judgment  that  the  case  tiums.  If  a 
memorandum  of  decision  announces  oonclu- 
elons  of  law  controlling  the  decision  which  a 
finding  subsequently  made  does  not  present, 
resort  may  be  h^  to  it,  under  certain  limita- 


tions, in  aid  of  an  appeal.  Styles  t.  Tyler,  64 
Conn.  432,  439,  463,  30  AtL  165.  But  there 
Is  no  occasion  for  this  where  no  such  variance 
appears.  None  is  shown  In  the  present  case. 
The  memorandum  of  decision  as  to  the  point 
now  In  question  simply  amounts  to  a  state- 
ment by  the  trial  judge  that  If  a  condition  of 
things  ^dsted  which.  In  his  opinion,  did  not 
exist,  a  certain  conclusion  of  law  would  fol- 
low. This  statement  was  Incorrect,  but  it  re- 
lated to  a  question  not  raised  by  the  facts  ac- 
tually found.  These  cover  the  case,  and  are 
decisive  of  the  Issue.  There  Is  no  error  In  the 
judgment  appealed  from.  The  other  Judges 
concurred. 


(68  N.  J.  B.  i«) 

RANSOM  V.  BRINKBRHOFF  et  at 
(Court  of  Chancery  of  New  Jersey.    Nov.  IS, 
1897.) 

Dbbcbkt  ahd  DisTBiBCT ion— Debt  of  Ancebtor 
— Fhacdulest  Contbtakobs  bt  Heirs— Kentb 
AND  Profits— Taxes  and  Incumbrancer— Cbm- 
ETBitiEs  —  Stock  Cebtificates  —  Auministra- 
tor's  Bond— Default — Iuubdiatb  Liability. 
1.  Testator  died  Id  1879,  survived  ^  his  wife 
and  three  children.  A.,  E.,  and  M.  The  widow 
took  a  life  estate  in  the  lands,  preferred  legacies 
were  given  to  A.  and  E.  {M.  having  received 
equivalent  advances),  and  the  residue  was  to  be 
divided  among  the  three  children.  Eighty  acres 
of  the  land,  bearing  the  Improvements,  had  been 
mortgaged  for  ?12,000.  The  balance,  70  acrCH, 
was  unincumbered.  The  widow  and  children,  by 
an  mtermediate-  grantor,  conveyed  the  lands  to 
A.  and  M.'s  husband,  Q.  A  mortgage  for  $6.- 
000  was  executed  by  A.  and  G.,  payable  to  the 
widow  and  E.  in  equal  shares,  and  was  in  fact 
the  only  consideration  for  the  transactiouB;  the 
instruments  all  being  dated  April  1882.  A. 
and  O.  organized  a  cemetery  association  in  1883, 
and  conveyed  to  it  40  acres  of  tlie  80-acre  tract, 
subject  to  the  mortgages  of  $12,000,  $6,000.  and 
a  later  one  for  $3,000  executed  by  them  on  6 
acres  released  by  the  other  mortgagees.  The 
proceeds  of  the  $3,000  mortgage  had  gone  into 
the  treasury  of  the  association  before  the  con- 
veyance to  it,  and  formed  the  consideration  of 
liie  release  of  the  6  acres  from  the  ^12,000  mort- 
gage. There  was  no  actual  consideration  for 
the  conveyance  to  the  association,  ail  the  stock 
being  held  by  A.  and  O.  The  Oacres^uly,  were 
used  for  cemetery  purposes.  In  1890  suit  was 
commenced  on  a  bond  on  which  the  testator  had 
been  surety,  and  the  widow  and  children  were 
personally  served  with  summons.  About  the 
time  pleas  in  the  suit  were  due.  the  $6,000  mort- 
gage was  canceled  of  record;  and  A.  transferred 
his  half  interest  In  the  110  acres  not  conveyed 
to  tie  cemetery  association  to  G.,  for  the  ex- 
pressed consideration  of  $1.  It  appeared  that 
the  principal  on  the  bond  was  called  to  acconnt 
in  the  lifetime  of  the  surety,  who  knew  that  the 

Erincipai  was  in  default;  that  A.  and  G.  had 
een  told  by  counsel  for  the  beneSciaries,  before 
the  transfer  to  the  cemetery  association,  that  an 
effort  would  be  made  to  enforce  the  bond;  that 
the  interest  on  the  $6,000  had  been  paid  for  two 
years,  and  In  1889  the  mortgage  was  extended 
for  seven  years.  It  was  claimed  that  the  mort- 
gage was  conditioned  on  the  cemetery  venture 
proving  a  financial  success,  and  this  it  had  not 
done.  In  the  suit,  defendants  pleaded  that  noth- 
ing was  received  under  the  will,  the  equity  of 
redemption  l>cing  valueless.  Under  the  statute 
(Revision,  476),  the  lands  were  not  liable  to  ex- 
ecution, it  bona  fide  aliened  twfore  sction 
brought,  and  the  heirs  and  devisees  were  liable 
only  to  the  extent  of  the  consideration  received. 
fleU,  that  the  lands  were  not  bona  fide  aliened. 


Digitized  by 


Google 


920 


88  ATLANTIC  BBPOUTEB. 


(N.J- 


tbe  wtiole  arrnngement  being  a  ttmilr  settle- 
ment. 

2.  llie  landB  baviug  been  sold  coder  execntloD. 
a  bill  was  filed  to  set  aside  the  deeds,  and  G.  and 
tbe  cemeterr  asaooiatioo  were  made  parties  with 
the  widow  and  children.  In  the  suit  oc  the  bond 
the  on\j  issue  toacbing:  the  land  bad  been  wheth- 
er the  deTiseea  received  any  benefit  from  them, 
and  the  Sury  bad  found  that  the  lands  were  oniy 
of  die  value  of  one  dollar.  Bdd,  that  the  issue 
as  to  whether  the  lands  were  aliened  in  good 
faith  was  not  res  judicata,  and  the  burden  waa 
on  O.  and  the  association  to  prore  Taloable  con- 
siderations. 

3.  Tbe  widow  and  B.  haviog  surrendered  their 
96,000  mortgage  to  escape  liability  as  deTisees, 
and  having  actual!;  escaped  it.  the  parties  to  the 
suit  on  the  bond  were  estopped  to  assert  that 
any  consideratioa  was  paid,  and  at  least  the 
lands  not  conveyed  to  the  cemetery  association 
were  left  liable  to  execution. 

4.  A.  and  G.  baTing  been  the  promoters  and 
•sole  proprietors  of  the  association,  it  was  cha/ge- 
able  with  their  knowledge  of  the  debt  against 
the  testator. 

6.  Hie  fact  that  stock  was  issued  to  A.  and 
G.  did  not  enlarge  their  rights,  since  the  ceme- 
tery act  did  not  provide  for  the  isauaace  of  stock; 
and  Supp.  Act  March  14,  1879  (Supp.  Revision, 
74),  recognized  the  right  of  the  association  to  is- 
sue stock  for  the  mere  purpose  of  evidencing  in- 
debtedness, and  allowing  creditors  to  cast  one 
TOte  for  each  S400  invested  by  them. 

6.  Where  the  lien  cast  upon  lands  for  the 
debt  of  the  ancestor  by  the  act  for  the  relief  of 
creditors  against  heirs  and  devisees  is  enforced, 
the  creditor  is  not  entitled  to  the  benefit  of  any 
positive  additions  put  upon  the  lands  by  the  beEr; 
and,  other  things  being  equal,  the  heir,  in  con- 
^deration  tbe  rents  and  profits,  muBt  keep 
down  the  taxes  and  Incumbrances. 

7.  Assessments  for  benefits  caused  by  public 
improvementa  must  be  allowed  to  the  heir. 

o.  Where  a  surety  on  an  administrator's  bond 
thereby  admits  himself  to  be  presently  indebted 
to  tbe  ordinary  in  a  specific  sum,  for  the  use  of 
certain  infiintB,  unless  the  administrator  shall 
duly  perform  his  duties  as  such,  the  surety  be- 
comes indebted  as  soon  as  tbe  adminUtrator 
makes  defiiult,  so  as  to  bind  his  lands,  in  case  of 
his  decease,  though  judgment  on  tfie  bond  has 
not  been  rendered. 

.  Bill  by  Edward  A.  Banaom,  tnutee,  against 
Andrew  H.  Bdnkerboff  and  ot^iara.  Decree 
for  plaintiff. 

J,  B.  Vredenburgh  and  B.  A.  Ransom,  for 
complainant  JjUtber  Shaftt,  for  defendants. 


PITNBT,  T.  a  Tbia  la.  In  effect,  a  bill  by 
a  pnrcbasw  of  real  estate  at  shoiff's  sale  to 
set  aside  a  conv^ance  made  tbe  defend- 
ants In  encntlrai  indor  to  tbe  entry  of  tbe 
judgment,  on  tbe  ground  tbat  sucb  conTey- 
ance  waa  witbout  consideration,  and  Ti^d  as 
to  tbe  Jndgmrat  creditor.  Tbe  facta  of  tbe 
case  are  complicated.  Tbe  complainant  Is 
tbe  oldeat  son  and  beir  at  law  of  Stephen  B. 
Ransom,  deceased,  wbo,  as  trustee,  took  a 
conveyance  Addison  Ely,  wbo  pnr- 

cbaaed  the  premlsa  at  sherifTB  sale  In  trust 
for  tbe  real  parties  In  Intanst.  Tbe  ju^ 
meat  onder  wblcb  tbe  sale  took  place  waa  In 
favor  of  tbe  OTdlnary,  to  the  use  of  H.  F. 
Watson  and  T.  P.  Watson,  against  tbe  bdrs, 
wbo  vox  also  tbe  derlsees,  of  George  C.  Brink- 
erbofF,  deceased,  via.  Kezia  Van  Riper,  An- 
drew H.  Brlnkerhoft,  Ellen  Berry,  and  Mar- 
tha Alyea,  upon  a  bond  given      one  Fred- 


erick A.  Watson,  aa  prindpal,  and  George  C. 
Brinkerbcrft,  aa  surety,  conditioned  for  tbe 
faithful  performance  by  Watson  of  tbe  du- 
ties of  administrator  of  James  S.  Watson,  the 
fatbor  of  tbe  cestols  que  truatent,  H.  F.  and 
T.  P.  Watson.  Watson,  tbe  testator,  died  In 
1872;  and  BrlnkerhotT.  tbe  surety  on  the 
bond,  died  In  March,  1879.  setoed  of  a  tract 
of  land  containing  about  150  acres,  70  a^es 
of  which  are  meadowland,  and  SO  acres  are 
upland,  and  upon  wblcb  were  a  dwdling 
bouse  and  outbuildings.  The  upland  waa  In* 
tbe  southerly  edge  of  tbe  dty  of  Bntboford. 
At  bis  death  tbe  80  acres  of  upland  vrere  In- 
cumbered by  a  mor^^e  of  912,000,  beld  by 
the  Mutual  Life  Insurance  Gomitany.  Tbe  70 
acres  of  meadow  were  nnlncnmbmd.  By 
bis  win,  made  shortly  beCore  be  died,  tbe  de- 
cedent devised  tbe  use  of  the  luid  In  question 
to  hlB  widow,  Kezia,  for  her  life,  If  abe  re- 
mained single,  but.  If  she  married,:-^blch 
she  has  done.— tben  tbe  use  of  one-tblrd  for 
life.  Subject  to  tbla  provision  In  favor  of  bis 
widow,  he  gave  to  bis  dangbta  EUen  915.000. 
and  to  his  s<hi,  Andrew,  $20,000,  and  ordered 
the  residue  to  be  equally  divided  among  the 
three  children.  He  appointed  Us  widow  and 
EUen  and  Andrew  execntora,  with  power  of 
aalc^  and  stated  aa  a  reaaon  for  living  EUen 
and  Andrew  a  preference  over  Martha  that 
be  bad  already  advanced  large  anma  to  ber. 
Tbat  tract  of  160  acrea  la  tbe  one  here  In 
question,  and  was  conveyed  by  tbe  execntors 
and  devisees,  namely,  the  cblldrm  and  widow 
of  tbe  deceased,  to  Hwmas  W.  Alyea  (the 
nephew  of  Garrabrant  R.  Alyea,  husband  of 
Martha),  by  deed  dated  April  22,  18S2,  for  the 
named  consideration  of  $10,000;  and,  by  deed 
of  the  same  date,  Tbomaa  W.  A^ea  conveyed 
tbe  same  to  Andrew  H.  Brinkorboff  and  Oar^ 
rabrant  R.  Al^ea,  tbe  conatdo'atlon  named 
behig  also  $10,000.  Tbe  object  of  tbe  bUl  Is 
to  set  aside  these  conveyances,  and  one  made 
by  Andrew  H.  Brlnkeriioff  and  Garralffant  R. 
Alyea  to  the  cemetery  association,  preaottly 
to  be  mentioned,  oa  the  ground  tbat  tbey 
were  not  alienations  in  good  faltb,  which  ex- 
empted tbe  lands  from  execution  upon  a  judg- 
ment founded  <ak  tbe  debt  of  tbe  devisor,  un- 
der tbe  second  section  of  tbe  act  for  the  re- 
lief of  creditors  against  heirs  and  deviaeea. 

Andrew  Bilnkerhoff  and  Garrabrant  Alyea 
executed  a  mortgage  on  the  aame  premises, 
bearing  tbe  same  date  (April  22,  1882),  to 
tbe  widow,  Ke^  and  to  ,  EUen  Bwty,  for 
$6,000,  wblcb  waa  declared  to  be  for  a  part 
of  the  consideration  money  of  the  conv^- 
ancee  just  mentioned,  and  tbat  tbe  amount 
was  due  In  equal  proportions  to  the  widow. 
Kezia,  and  to  the  daughter  EUen.  In  point 
of  fact,  no  consideration,  othex  than  this 
mortgage,  was  paid  for  ttaese  conveyances. 
These  papers  were  all  executed  on.  or  short- 
ly after,  the  day  tbey  bear  date,  but  were 
not  recorded  imUl  tbe  7tb  di^  of  Nov«nber. 
18SS.  About  tbe  time  of  tbe  execution  of 
these  two  conveyances  and  this  mortgage, 
tlie  defendants  Andrew  H.,Brinkerhoff  and 
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Oarrabrant  B.  Alyea  orgaaized  the  EUllslde 
Cemetery  Assoclaitlon,  defendant  herein,  un- 
der the  general  statutes,  and  by  deed  daited 
December  1. 1883,  acknowledged  on  the  30th 
of  Aprils  1SS4,  by  Andrew  H.  Brinkerhoff 
and  wife  and  Oarrabrant  R.  AJyea,  and  on 
the  lOtb  of  July,  1834,  by  Martha  AJyea, 
and  recorded  Angnst  26,  1884,  conveyed  to 
It  about  40  acres  of  the  whole  tract,— being 
a  piece  nearly  square  In  shape,  out  of  the 
north  comer,  and  being.  In  point  of  fact, 
the  most  Taluable  part  of  the  Iand,~lnclud- 
Ing  the  manelon  house  and  buildings.  This 
conveyance  was  declared  to  be  subject  to 
three  mortgages,— one  to  the  Mutual  Life 
Insurance  Company,  for  (11,000;  one  to 
Kezia  and  £llen,  for  9G.000;  and  a  third, 
presently  to  be  mentioned,  for  $3,000,  to  a 
Mrs.  Noble,— bnt  did  not,  in  terms,  assume 
the  same.  For  a  payment  made  on  account, 
the  Mutual  Life  Insurance  Company,  the 
holder  of  the  first  mortgage,  released,  No- 
vember 12,  1883,  from  the  effect  of  that 
mortgage,  about  6  acres  at  the  north^ly 
comer  of  the  40-acre  lot  conveyed  to  the 
cemetery  association.  At  -the  same  time 
the  holden  of  the  96,000  mortgage  released 
the  same  6  acres  from  their  mortgage. 
After  the  execution  of  these  releases,  but 
before  Hie  conveyance  to  the  cemetery  as- 
sociation, :Mnkerbotr  and  Alyea  borrowed 
from  a  Mrs.  Noble  93,000,  and  executed  to 
her  their  bond  and  mortgage,  dated  Notmu- 
ber  8,  1883,  upon  the  G-acre  tract  above 
mentioned,  being  the  mortgage  mentioned  In 
the  deed  to  the  cemetery  association.  The 
result  of  these  conveyances  and  mortgages 
was  that  the  cemetery  association  held  the 
6-acre  tract  subject  only  to  the  Noble  mort- 
gage, and  held  the  remaining  34  acres  of 
the  40-acre  tract  subject,  with  the  remainder 
of  the  80  acres  of  upland,  to  the  payment 
of  the  $11,000  due  on  the  mortgage  to  the 
Mutual  Life  Insurance  Company,  and  the 
16,000  mortgage  to  the  widow  and  daugh- 
ter. The  $3,000  borrowed  from  Mrs.  Noble 
was  paid  Into  the  treasury  of  the  cemetery 
association  prior  to  the  execution  of  the 
deed  to  It,  and  was  used  to  pay  the  arrears 
of  Interest  and  costs  to  the  Mutual  Life  In- 
surance Company,  and  $1,000  on  the  princi- 
pal of  their  mortgage,  reducing  the  debt  to 
$11,000.  In  consideration  of  tbis  payment 
the  Insurance  company  released,  as  we 
have  seen,  the  6-acre  lot  covered  by  the 
Noble  mortgage,  which  lot  was  subsequently 
actually  used  for  cemetery  purposes.  Mon- 
eys were  expended  on  that  6-acre  lot.  In 
preparing  and  laying  it  out  in  lota  for  a 
cemetery;  and  considerable  sales  of  burial 
plots  have  been  made,  and  moneys  received 
therefor.  The  consideration  expressed  In 
the  deed  from  Brinberboff  and  Alyea  to  the 
cemetery  association  was  $75,000,  but  In 
point  of  fact  no  consideration  In  cash  was 
evt*r  paid.  The  stoclc  of  the  association  to 
Ibat  amount  ($7&,000)  was  issued  wholly  to 
Brinkerhoff  and  Alyea,  and  almost  all  of  It 


la  held  hy  them;  a  few  shares,  only,  being 
held  by  other  persons,  who  act  as  directors 
and  officers  with  Brinkerhoff  and  Alyea. 
The  several  deeds  of  conveyance  from  the 
heirs  to.  Thomas  W.  Alyea,  and  f  roip  Thomas 
W.  Alyea  to  Andrew  H.  Brinkerhoff  and 
Garrabrant  R.  Alyea,  and  from  the  lattef- 
to  the  Hillside  Cemetery  Association,  all 
mentton  the  mortgage  to  the  insurance  com- 
pany. In  the  first  two  deeds  the  mortgage 
Is  merely  mentioned  by  way  of  description 
of  the  premises,— that  they  are  the  same 
premises  mortgaged  to  the  Insurance  com- 
pany. The  deed  to  the  cemetery  association 
declares  that  the  premises  are  conveyed 
"subject,  nevertheless,  to  three  mortgages 
now  on  the  premises"  (mentioning  them). 
There  Is  nowhere  In  the  three  deeds  In 
question -any  clause  which  can  be  construed 
to  be  an  assumption  by  the  grantees  of  the 
mortgages,  or  elth«t  of  them.  At  the  hear* 
Ing,  however,  Mr.  O.  K,  Alyea  swore  that 
the  verba!  agreement  between  him  and 
Brlnkerh<rfr  and  the  cemetery  association 
was  that  the  40-q,cre  tract  conveyed  to  the 
cemetery  assodation  was  to  assume  all 
those  mortgages,  and  that  the  40  acres  of 
upland  which  th^  retained  were  to  be  free 
and  clear,  bnt  that  It  was  not  a  part  of 
their  plan  to  ask  tbe  Insurance  company  to 
rdease  those  40  acres  npon  the  mere  security 
of  the  40  acres  conveyed  to  tbe  cemetery 
association,  and  they  still  remain  subject 
to  It.  Tbe  meadowland,  as  we  have  seen, 
Is  fi-ee  of  incumbrance. 

The  suit  upon  tbe  bond  was  commenced  by 
summons  retumalde  on  the  0th  of  July,  1890, 
and  served  upon  each  of  the  defendants.  The 
declaration  In  that  suit,  after  alleging  tbe 
making  and  the  breach  of  the  bond,  stated 
that  the  deceased,  Brinkerhoff,  died  seised  of 
valuable  real  estate,  situate  In  the  township  of 
Union,  hi  the  county  of  Bergen,  of  the  value 
ol  $60,000,  which  he  by  bis  will  devised  to 
Kezia  Van  Elper,  Ellen  Berry,  Andrew  H. 
Brinkerhoff,  and  Martha  Alyea,  which  lands 
and  tenements  the  said  devisees  still  hold. 
The  defendants  all  appeared,  and  Joined  In  one 
pleading,  containing  several  distinct  pleas. 
The  first  plea  was  non  est  factum,  putting  In 
Issue  the  making  of  the  bond.  Second.  They 
denied  the  breach  of  the  bond  by  the  adminis- 
trator, and  alleged  that  he  performed  ail 
the  conditions  of  it  In  the  thh-d  plea.  A.  H. 
Brinkerhoff  and  his  sister  Mrs.  Berry  severed 
from  Mrs.  Van  Riper  and  Mrs.  Alyea,  and  set 
up  rien  pur  devise,  except  the  equity  of  re- 
demption of  a  farm  of  about  140  acres,  which 
at  the  time  of  tbe  death  of  Brinkerhoff  was  of 
small  value,  to  wit,  one  dollar,  and  no  more, 
and  which  before  the  commencement  of  tbe 
suit  the  said  defendants  sold,  aliened,  and 
made  over.  The  fourth  plea  was  by  tbe  de- 
fendant Kezia  Van  Riper,  likewise  a  plea  rien 
pur  devise,  except  a  life  estate  In  one-third  of 
the  equity  of  redemption  of  the  farm  In  ques- 
tlon,  which  at  tbe  time  of  the  death  of  Brink- 
raboff  was,  and  now  is,  of  small  value,  to  wit. 
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one  dollar,  and  which  before  the  commence- 
ment of  the  suit  the  defendants  sold,  aliened, 
and  made  over.  Fifth.  Martha  Alyea  pleaded 
separately,  Betting  out  the  will  of  Brlnkerhoff 
in  extenso,  rlen  pur  devlBe  except  the  equity 
of  redemption  In  the  tract  in  questioA,  which 
was  Insufilcleat  to  pay  the  preferential  devise 
lu  favor  of  her  brother,  Andrew,  and  sister, 
Kllen,  and  that  the  defendant  In  fact  had  re- 
ceived no  part  of  the '  real  and  personal  es- 
tate of  BrinkerhofT  as  devisee.  Sixth.  Andrew 
and  Mien  also  pleaded  separately,  setting  out 
the  will  In  full,  and  stating  that  the  property 
devised  was  of  small  value,  to  wit,  one  dollar, 
and  no  more,  and  that  It  was  Insufficient  to 
pay  to  Andrew  and  Ellen  their  preferential 
legacies,  and  that  the  defendants  had  never 
received  any  part  of  the  estate  of  George  0. 
Brlnli^hotf  as  devisees  nnder  his  will.  The 
plaintiffs.  In  th^r  repUcati(m,  took  no  notice 
of  the  allegation  that  the  defendants  bad 
aliened  and  made  over  the  lands,  but  Joined 
issue  as  to  their  value.  In  the  month  of  Au- 
gust, 1890,  and  at  about  the  time  the  pleas 
in  this  suit  w«re  due,  the  mortgage  for  f6,000 
gtv^  by  Garrabrant  R.  Alyea  and  Andrew  EL 
Brinkerhoff  to  Kezia  Van  Riper  and  Ellen 
Berry  was  canceled  of  record,  and  Andrew 
conveyed  his  one-half  Interest  in  the  110  acres 
not  conveyed  to  the  cemetery  association  to 
Alyea,  for  the  expressed  consideration  of  one 
dollar;  and,  after  the  verdict  In  the  suit,  Al- 
yea reconveyed  this  one-half  Interest  to  Brink- 
erhoff for  a  like  expressed  consideration  of 
one  dollar. 

The  Issues  raised  by  the  pleadings  were 
tried  In  December,  1890,  and  Judgment  ren- 
dered February  17, 1801,  in  favOT  of  the  plain- 
tiff, for  $50,000,  the  penalty  of  the  bond,  to 
be  levied  on  the  lands,  etc.,  of  which  Geoi^e  C. 
Brinkerhoff  died  seised.  The  postea  shows 
that  the  Jury  found:  (1)  That  the  bond  was 
the  deed  of  George  C.  Brinkerhoff,  deceased. 
(2)  That  Frederick  Watson,  the  administrator, 
not  well  and  truly  administer,  etc.,  the 
goods  and  chattels,  etc.,  of  James  S.  Watson, 
deceased,  that  came  to  his  bands;  did  not 
make  a  Just  and  true  sfcount  of  his  adminis- 
tration tbo'eof;  did  not  in  alt  things  well 
and  truly  perform  bis  duties  as  such  admin- 
istrator. (3)  That  the  value  of  the  farm  that 
came  to  the  two  defendants  Andrew  H.  Brink- 
erhoff and  Ellen  Ann  Berry,  subject  to  the 
life  estate  of  Kezia  Van  Riper,  was  one  dollar, 
and  no  more.  <4)  That  the  life  estate  of  the 
defendant  Kezia  Van  Riper  In  the  equity  of 
redemption  was  the  value  of  one  dollar,  and 
no  more.  And,  further,  (6)  that  the  defend- 
ant Martha  Alyea  did  receive  by  devise,  and 
liave,  divers  lands  and  tenements  of  George 
O.  Brinkerhoff,  as  devisee  under  his  last  will 
and  testament,  to  the  value  of  one  dollar,  and 
no  more,  in  manner  and  form  as  the  said  plain- 
tiff has  In  that  behalf  alleged.  After  the  entry 
of  this  judgment  the  defendants  applied  to  the 
ordinary  to  assess  the  damages  to  be  levied, 
and  the  ordinary  ascertained  the  damages  at 
tbe  sum  of  $39,701.81,  as  of  the  25th  of  Au- 


gust, 1802.  It  further  appears  In  the  proofs 
mode  at  the  hearing  that  the  defaulting  ad- 
ministrator was  called  to  account  in  the  or- 
phans' court  in  the  lifetime  of  Geo^e  C. 
Brinkerhoff,  and  with  his  Iinowledge,  imd  that 
he  was  then  found  In  default,  and,  further,  • 
that  In  the  fall  of  the  year  1883,  and  shortly 
after  the  cestuis  que  trustent  became  of  age, 
they  employed  counsel  to  prosecute  the  af- 
fair, and  that  In  the  latter  part  of  the  year 
18S3,  or  In  the  early  part  of  the  year  18S4,  and 
before  the  deed  from  Brinkerhoff  and  Alyea 
to  the  cemetery  associaticm  was  executed,  the 
counsel  so  employed  called  upon  Brinkerhoff 
and  Garrabrant  R.  Alyea,  and  told  them  that 
he  was  employed  by  the  two  young  Watsons 
to  prosecute  the  bond,  and  try  and  collect  the 
money.  Proceedings  were  had  In  the  or- 
phans' court  of  Bergai  county  against  the  de- 
faulting administrator,  and  an  examination 
had  before  Thomas  M.  Moore,  as  a  master,  In 
the  first  three  months  of  the  year  1881. 

In  order  to  explain  the  suspicious  circum- 
stances of  the  cancellation  of  tbe  $0,000  mort- 
gage glvoi  to  the  widow  and  Mrs.  Berry,  and 
the  conveyance  by  Andrew  Brinkerhoff  to  his 
brother-in-law,  Alyea,  In  the  month  of  August, 
1890,  which  was  about  the  time  that  the  pleas 
In  the  action  on  the  bond  were  due,  the  de- 
fendants swore  that  the  bond  and  mortgage, 
though  expressed  on  the  face  of  the  mortgage 
to  be  a  part  of  the  consideration  named  In  the 
deed  for  the  conveyance  to  Brinkerhoff  and 
Alyea,  yet,  In  point  of  fact,  were  subject  to 
a  verbal  agreement  between  the  parties  that 
the  mortgage  should  tmly  be  enforced  in  case 
the  project  of  a  cemet^y  should  prove  to  be 
financially  successful.  No  w.  'cn  agreement 
to  that  effect  was  made.  Interest  was  paid 
upon  the  mortgage  for  two  years,  and  is  in- 
dorsed on  the  bond.  Then  thore  la  indwaed 
on  the  bond,  and  signed  by  the  widow  and 
Mrs.  Berry,  an  agreement,  dated  October  IS, 
1889,  10  months  before  the  cancellation,  re- 
leasing the  Interest  up  to  that  date,  and  sucta 
as  should  thereafter  accme  *^ccording  to  an 
agreement  of  even  date  herewith,  and  made 
part  hereor';  and  the  payment  of  tbe  prin- 
cipal was  extended  for  seven  years  from  Oc- 
tober 22, 1889.  An  agreement  to  the  same  eA- 
feet  was  Indorsed  on  the  mortgage.  When 
asked  to  produce  the  agreement  so  referred 
lo,  Mr.  Alyea  declared  that  it  was  a  verbal 
agreement,  and  that  the  reason  the  mort- 
gage was  canceled  was  that  It  had  been  prov- 
en to  their  satisfaction  that  the  cemetery  as- 
sociation was  not  a  success,  and  that  the  par- 
ties had  voluntarily,  and  without  any  consid- 
eration, delivered  up  the  mortgage  to  be  can- 
celed. This  explanation  must  be  considered 
in  connection  with  the  logic  vt  the  situation, 
which  was  that,  If  it  appeared  at  the  trial  of 
any  issue  that  could  be  raised  In  the  suit  on 
tbe  bond  that  either  of  the  devisees  had  re- 
ceived anything  of  value  upon  a  sale  and  con- 
veyance of  the  land  devised,  they  would  be 
liable  to  a  Judgment,  to  be  entered  against 
tbem  personally,  for  the  amount  so  received; 
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also,  In  connection  wltb  the  written  agree- 
ment of  October,  1889,  Indorsed  on  the  bond 
and  mortgage,  extending  payment  aeren 
years.  No  explanation  was  made  of  the 
change  of  the  minds  of  the  parties  between 
October,  1S88.  and  August.  1890.  With  re- 
gard to  the  conveyance  made  about  the  same 
time  by  Brlnkerhoff  to  Alyea  of  the  former's 
half  Interest  In  the  premises,  In  consideration 
of  (1,  Alyea  swears  that  the  real  considera- 
tion of  that  was  to  be  (1,000,  but  that  he  was 
onable  to  pay  It  at  that  time,  and  that  he  re* 
conveyed  the  half  Interest  to  Brlnkerhoff  by 
deed  dated  February  2. 1891,  but  not  acknowl- 
edged until  August,  1891,  or  recorded  until 
September,  1891,  because  he  had  been  unable 
to  raise  the  mcmey  to  pay  Mr.  Brlnkerhoff 
the  (1,000  agreed  upon.  Another  deed  Is  pro- 
duced at  the  hearing,  from  Brlnkerhoff  to  Al- 
yea, dated  April  6,  1893,  acknowledged  April 
19,  1893,  also  In  consideration  of  (1,  convey- 
ing the  grantor's  half  Interest  in  the  premises, 
which  the  parties  swear  was  actually  detiv- 
a«d  to  Alyea,  but  not  put  upon  record,  and 
for  which  Alyea  swears  he  actoally  paid 
Brlnkerhoff  $1,000,  all  fn  .pursuance  of  the 
original  agreement  of  1800.  Now,  I  am  un- 
able to  accept  the  explanation  given  of  the 
cancelation  of  this  |6,000  mortgage,  and  the 
making  of  these  three  deeds.  Mr.  Oarrabrant 
R.  Alyea  was  sworn,  on  the  trial  of  the  suit 
on  the  bond,  as  to  the  value  of  these  premises, 
and  produced  the  deed  that  he  had  from 
Brlnkerhoff  In  consideration  of  |1,  and  must 
have  sworn  that  the  property  was  of  no 
value,  because  the  Jury  so  fotmd.  And  yet, 
according  to  his  evidence  on  the  hearli^  of 
this  cause,  he  had  already  agreed  to  pay  Mr. 
Brlnkerhoff  $1,000  for  his  interest  in  the 
premises  not  conveyed  to  the  cemetery  assoda-- 
tlon.  The  circumstances  indicate  very  strong- 
ly that  these  conveyances  were  made,  and 
the  mortgage  canceled,  in  order  to  show  that 
the  pn^rty  was  of  no  value,  and  that  the 
Tordlct  of  the  Jury  was  based  upon  that  show- 
ing. Another  object  of  the  conveyance  from 
Brlnkerhoff  to  Alyea  was  to  show  that  the  ti- 
tle to  the  lands  had  been  aliened  by  each  of 
the  devisees;  for  the  two  conveyances  of 
April,  1882  (one  from  the  devisees  to  Thomaa 
W.  Alyea,  and  one  by  him  to  Andrew  H. 
Brlnkerhoff  and  Oarrabrant  R.  Alyea),  were 
palpably  one  transaction,  and  did  not  show 
any  alienation  by  Andrew  H.  Brinkerh(^. 

Both  parties  claim  an  estoppel,  as  against 
the  other,  from  the  postea  and  Judgment  In 
the  suit  oa  the  bond.  I  am  unable  to  pe^ 
ceive  how  the  Judgment  record  can  create  any 
estoppel  as  to  Alyea  and  the  cemetery  asso- 
ciation, either  for  or  against  either,  for  sev- 
eral reasons.  In  the  first  place,  neither  was 
a  party  to  that  record,  nor  privy  to  any  party 
thereto,  and  therefore  neither  Is  bound  by  it 
The  familiar  rule  is  that  estoppels  of  that 
character  must  be  mutuaT,  and  bind  both  par- 
ties to  the  record,  or  neither.  In  the  second 
place,  the  issue  In  that  suit  was  quite  differ^ 
et,t  from  that  in  this.   There  (omlttii«,  of 


course,  die  issues  which  settled  tiie  respon- 
sibilities of  the  ancestor  and  devisor  for  the 
debt  demanded)  the  Issue  was  whether  the 
lands  which  the  devisees  claimed  to  have 
aliened  before  writ  purchased  were  of  any 
value,  so  as  to  charge  them  i)ersonally  with 
such  value;  and  as  soon  as  the  Jury  deter- 
mined that  they  woe  of  no  value  the  ques- 
tion whether  or  not  they  had  been  aliened  at 
all,  either  m  good  or  bad  faith,  became  im- 
material, for  In  either  case  the  defendants 
were  not  personally  liable.  In  fact,  the  rec- 
ord shows  that  no  Issne  was  made  up  or  tried 
as  to  whether  they  were  or  were  not  alloied 
in  good  faith,  so  as  to  relieve  them  from  exe- 
cntlon  under  the  latter  part  of  the  second 
section  of  the  act  for  the  r^ef  of  creditors 
against  heirs  and  devlseea.  Such  issue  could 
not  be  properly  injected  into  that  record,  be- 
cause the  aliffliees  were  not  parties  to  it,  aqd 
could  not  be  bound  by  the  finding  of  the  Jury 
and  Judgment  thereon.  At  common  law 
there  can  be  no  recovery  against  the  heir  at 
law,  personally,  upon  the  debt  of  the  ances- 
tor, by  reason  of  lands  descending  to  him, 
even  if  he  had  aliened  those  lands  for,  and 
had  received,  a  valuable  consideration.  A 
Judgment  at  common  law  against  the  heir  at 
law  was  always  special,  to  be  levied  upon  the 
lands  of  the  ancestor  which  had  descended  to 
him.  But  now,  by  statute,  both  the  heir  and 
devisee  are  made  personally  liable  for  the 
debt  of  the  ancestor,  by  reason  of  lands  de- 
scended or  devised  to  them,  so  far.  and  no 
further,  as  they  have  rec^ved  either  rents 
and  profits  before  their  alienation,  or  consid- 
eration upon  alienation.  The  Just  rule,  that 
the  heir  or  devisee,  except  when  he  shall 
plead  falsely,  or  fail  to  plead  and  disclose  as- 
sets, shall  be  held  liable  to  the  extent  only 
that  be  has  received  assets,  is  not  disturbed 
by  the  statutory  scheme.  Mnldoon  v.  Moore, 
66  N.  J.  Law,  410,  26  AtL  802,  and  authori- 
ties there  cited,  viz.:  Bac.  Abr.  at  "Heir" 
(F);  Com.  Dig.  tit  "ABsets"  (A);  2  Saund.  7, 
note  4;  Harbert's  Case,  3  Coke,  11;  Vin.  Abr. 
Ut,  "Heir"  (O;  Com.  Dig.  tit  "Pleader"  (2 
B,  S).  Note  4,  2  Saund.  7,  Is  exhaustive  and 
particularly  Instructive. 

At  common  law  there  was  a  difference  of 
opinion,  and  some  contrariety  of  decision,  as 
to  whether.  If  the  declaration  against  the 
heir  (founded  npon  a  specially  which  men- 
tioned the  heir)  did  not  specifically  allege  that 
lands  bad  descended  to  the  heir,  he  could  be 
held  personally  liable  upon  a  Judgment 
against  him  by  default  But  this  uncertainty 
was  settled  by  the  statute  of  3  W.  &  M.  c. 
14,  and  under  that  statute  (section  3  of  our 
act)  it  was  held  that  the  declaration  against 
the  heir  need  not  allege  lands  by  descent,  but 
that  such  descent  would  be  presumed,  and  the 
burden  was  in  all  such  cases  thrown  on  the  heir 
to  disclose  by  plea  all  lands  cast  upon  him 
by  descent,  and,  If  none  had  descended,  to 
plead  rien  pur  descent;  and  so  are  the  prece- 
denta  But  in  the  case  of  actions  against  dev- 
isees the  precedents  allege  that  the  defendant 
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was  the  devisee  iA  certain  lands,  etc.,  with- 
ftat  spedfylng  them.  But  for  this  peculiar 
rule  of  pleading,  I  should  have  said  that  all 
the  issues  in  the  suit  at  law.  except  the  first 
two,  viz.  non  est  factum,  and  perfonnance 
of  the  condition  of  the  bond,  were  Immaterial, 
and  that,  if  the  defendants  had  allowed  judg- 
ment to  go  against  them  by  default;  the  re- 
sult would  have  been  precisely  the  same, 
namdy,  judgment  would  have  been  given  spe* 
daily,  to  be  levied  on  the  lands  of  the  dece- 
dent The  finding  of  the  jury  that  the  bond 
was  the  debt  of  the  devisor,  and  that  Its  con- 
dition had  been  broken,  entitled  the  plaintiff 
at  once,  and  quite  irrespective  of  the  other 
Issues,  to  a  special  judgment  against  the  dev- 
isees, to  be  levied  on  the  lands  of  which  the 
devisor  died  seised,  without  regard  to  thdr 
value.  The  result,  then.  Is  that  the  jury 
fgund,  in  effect,  that  the  lands  that  were  de- 
vised to  the  devisees  were  only  of  the  value 
of  one  dollar,  ana  left  them,  so  far  as  the 
parties  to  this  record  are  concerned,  still  sub- 
ject to  the  lien  of  the  judgment,  and  liable 
to  be  levied  upon  and  sold  to  pay  the  an- 
cestor's debt  finding,  however,  does  not 
prevent  Oarrabrant  R.  Alyea  or  the  cemetery 
association  from  proving,  but  leaves  it  neces> 
sai7  for  them  to  prove,  that  they  Iiad  in  fact 
purchased  these  lands  for  a  valTiable  consid- 
eration, in  ord«>  to  bring  themselves  within 
the  saving  clause  at  the  end  of  the  second  sec* 
tlou  of  the  act  for  the  •  relief  of  creditors 
against  heirs  and  devisees,  which  provides 
that  lands  which  were  bona  fide  aliened  be- 
fore action  brought  shall  not  be  liable  to  exe- 
cution. Hils,  however,  they  have  failed  to 
prove.  No  direct  consid«atlon  has  been  paid, 
as  we  have  seen,  nor  was  there  any  valuable 
consideration,  by  way  of  assuming  and  reliev- 
ing the  heirs  at  law  of  the  debts  secured  by 
mortgage  on  the  premises.  The  whole  ar- 
rangement was  one  made  by  the  family,  and 
understood  by  each  of  them,  as  appears  by  the 
evidence,  to  the  effect  that  these  lands  should 
be  conveyed  In  the  way  and  for  the  purposes 
they  wene  conveyed,  and  that  a  mortgage  of 
(6,000  should  be  given  to  the  widow  and  the 
daughter,  who  each  had  a  preferred  legacy 
which  was  a  lien  on  the  lands,  and  that  An- 
drew's preferred  legacy  was  satisfied  by  his 
receipt  of  a  one-half  Interest  in  the  whole  ven- 
ture, subject  to  the  mortgage  to  his  mother 
and  sister.  Mrs.  Berry  and  Mrs.  Van  Riper 
having  delivered  up  their  mortgage  to  be  can- 
celed, in  order,  as  I  infer,  to  ^cape  liability 
as  devisees,  and  having  actually  escaped  such 
liability,  all  parties  to  the  record  of  the  suit 
at  law  are  now  estopped  from  setting  up,  as 
against  the  plaintiff  therein,  or  the  purchaser 
at  sheriff's  sale,  that  any  consideration  what- 
ever was  paid.  This  estoppel  prevents  the  re- 
vival of  that  mortgage  as  against  the  ceme- 
tery association  and  Alyea,  and.  as  It  seems 
to  me,  leaves  the  110  acres  not  conveyed  to 
the  cemetery  aasoctatran  clearly  liable  to  the 
execution,  and  resolta  In  placing  the  title  in 
ibe  complainant. 


Against  this  position  It  was  tnged  by  the  de- 
fendants, bi  the  first  place,  that  according  to 
the  doctrine  advanced  and  adopted  In  the  caite 
of  Severs  v.  Dodson,  53  N.  J.  Eq.  633,  a4  Atl. 
7,  there  was  no  debt  against  the  ancestor  at 
the  time  of  the  deatn  of  Brinkerhoff,  nor,  in- 
deed, until  judgment  was  actually  rendered  on 
the  bond,  in  February,  1891.    The  proof  Is 
tbat'the  l»«ach  of  the  condition  of  the  bond 
occurred  fai  Mr.  Brink^hoff's  lifetime,  and 
that  be  had  notice  nt  it  But  In  order  to  com- 
plete the  breach,  It  was  not  necessary  that  he 
should  have  notice  of  it    Without  going  into 
any  discussion  ot  the  exact  point  decide^  in 
Severs  v.  Dodson,  I  think  it  is  sufficient  to  say 
that  the  liability  there  dealt  with  Is  deddedly 
different  from  tliat  here  in  question.  There 
the  decedoit  was  contingently  liable,  under 
the  law  merchant  as  an  accommodation  la- 
dorser  of  a  promissory  note.   Here  the  de- 
ceased had  executed  a  bond,  nnder  his  seal, 
by  which  be  admitted  hlms^  to  be  presently 
Indebted  to  the  ordinary,  for  the  use  of  the 
infants.  In  the  snm  of  $50,000,  upon  the  con- 
dition that  it  should  stand  In  full  force  and 
Tirtoe  unless  the  administrator,  Watson,  per- 
formed his  duties  as  such.    He  fiilled  in  sncb 
performance  In  the  lifetime  of  Brinkerhoff. 
and  fiiinkerhoff  then  became  indebted  to  the 
ordinary  in  the  sum  of  $50,000,  and  died  to 
Indebted.    Some  of  the  defendants  testified 
that  the  deceased  testator  stipposed  that  this 
matter  of  the  administration  of  Watstm  had 
been  entirely  settled  before  his  death,  and 
that  he  was  very  much  pressed  witb  tlie 
weight  and  burden  of  the  large  mortgage  on 
his  premises,  and  declared  that  "something 
must  be  done  about  it"   The  complainants 
allege  that  In  that  expression  he  referred  to 
his  liability  on  the  Watson  bond.   If  It  wm 
necessary  to  decide  the  question.  I  Ghould 
say  that  the  complainant  had  the  better  of 
the  argument;  for  we  find  the  deceased,  three 
months  before  he  died,  making  a  will  baaed 
on  the  notion  that  he  was  worth  $35,000  or 
$40,000.    But  I  do  not  think  It  neceflsuy. 
That  there  was  a  debt  due  by  him  to  the  or- 
dinary at  the  time  of  his  death  is  too  dear 
for  argument   With  regard  to  notice  of  that 
debt:  The  family  were  aware  that  proceed- 
ings had  been  taken  against  the  adminlstntor 
In  the  orphans'  court  of  Bergen  county.  They 
say  that  the  father  told  them  that  the  affair 
had  been  settled.   Admitting  all  that  stOl 
they  were  aware  of  the  alleged  default,  and 
thereby  put  upon  inquiry;  and.  If  the  mattM 
of  notice  to  the  heirs  in  general  of  the  eiirt- 
ence  at  all  times  of  this  indebtedness  were 
a  material  element  in  the  decision  of  tUs 
cause,  I  should  feel  constrained  to  cbargethen 
with  such  notice.    But  be  that  as  It  may,  it 
is  too  clear  for  argument  that  both  Brinker^ 
hoff  and  Alyea  had  notice  of  It  from  the  coun- 
sel of  the  Watsons  before  they  had  taken  any 
irretrievable  step  in  the  cemetery  enterpri*. 
As  we  have  seen,  notice  was  given  to  «'* 
<rf  them  before  the  execution  of  the  deed  •o 
the  cemetery  associatliHi.   They  were  at  oate 


Digitized  by 


Google 


X.J.J 


UAKSOU  V.  BBINKBBHOFF. 


92& 


the  promoters  of  the-  aawclatloii.  and  lu  sole 
proprietors  and  maaa<iiig  oOlcers.  so  that  the 
corporatiuu,  a»  >iich,  b  ctiargeable  with  all 
tlie  bnonltiJge  vtalcti  they  bad.  When  the 
land  was  conveyed  to  the  cemetery  the  lien 
of  this  debt  was  resting  tq^on  It,  within  the 
knowledge  of  all  parties. 

I  do  nut  perceive  that  the  fact  that  shares 
of  stock  have  been  Issued  to  the  two  proprie- 
tors changes  the  situation.  The  cemetery  act 
nowbere  directly  authorizes  tlie  creation  or 
Issuing. of  certittcates  of  stock  in  sucb  asso- 
ciation. By  the  tenth  section  (Kevlsion  1876. 
p.  102),  It  Is  declared  that  after  paying  the 
purchase  money,  If  any,  of  the  lands  purchas- 
ed for  a  cemetery,  the  proceeds  of  the  sale  of 
burial  lots  shall  go  for  the  care  and  Improve- 
ment of  the  grounds;  and,  by  the  fifth  sec- 
tion (page  101),  the  trustees  are  to  be  selected 
from  amohg  the  owners  of  burial  i^ots,  and 
elected  wholly  by  the  holders  thereof.  The 
existence  of  stock  or  stockholders  is  not  con- 
templated by  the  act,  nor  consistent  with  the 
legislative  scheme.  In  order  to  remedy  the 
manifest  injustice  of  giving  to  the  lot  owners 
alone  the  control  of  the  affairs  of  a  newly- 
Inuncbed  cemetery  association,  still  being  In- 
debted for  the  purchase  money  of  its  lands, 
the  legislature,  by  supplement  of  March  14, 
1879  (Supp.  Revision,  p.  74),  provided  as  fol- 
lows: "And  for  the  purpose  of  electing  trus- 
tees at  any  meeting  after  organization  of  the 
association,  every  creditor  of  such  associa- 
tion, in  addition  to  his  right  to  vote  by  virtue 
of  his  owning  plats  or  lots  according  to  sec- 
tion five  of  this  act,  shall  be  entitled  to  one 
vote  for  every  foiu*  hundred  dollars'  worth  at 
par  value  of  bonds,  stock  or  other  duly  an- 
.  thorized  evidences  of  debt  he  or  she  may  own 
and  hold  against  such  association."  By  Im- 
plication, tbis  language  recognizes  the  right 
of  the  association  to  make  use  of  the  machin- 
ery of  certificates  of  stock  to  manifest  a  debt 
..owing  by  It;  but,  clearly,  It  left  the  holder  a 
mere  creditor,  and  no  more.  For  it  Is  as  a 
creditor,  only,  that  he  Is  authorized  to  vote 
for  the  trustees.  It  was  said  at  the  hearing 
that  a  few  shares  of  the  stock  Issued  to  Brln- 
kerhotf  and  Alyea  had  berai  assigned  to  some 
third  person.  It  is  Improper  to  decide  at  this 
time  whether  or  not  such  holder,  who  Is  not  a 
party  to  this  suit,  can,  under  any  circumstan- 
ces, be  held  In  any  sense  a  bona  fide  pur- 
chaser. In  such  manner  as  to  be,  as  to  bis 
share,  relieved  of  the  Hen  upon  this  land.  It 
thns  appears  that  tbe  grantees  whose  title 
Is  Impeached  are  not  possessed  of  any  of  the 
elements  of  bona  tide  purchasers  without  no- 
tice. In  the  first  place,  they  had  notice  of  the 
statutory  Hen  cast  upon  the  lands  for  the  debt 
of  tbe  ancestor;  and.  In  the  seccmd  place, 
tbey  paid  no  consideration. 

But  It  Is  further  urged— First,  that  moneys 
have  been  spent  and  Improvements  made  on 
these  premises  by  the  purchasers;  and,  sec- 
ond, evidence  Is  offered  to  sustain  the  finding 
of  the  Jury  that  they  were  of  no  value  at  the 
decease  of  the  ancestor,  <a  at  tbe  time  of 


t  these  conveyances,  that  tbey  had  no  value 
over  and  above  the  Incumbrances,  and  in  fact 
that  they  bave  no  value  now  over  and  above 
the  Incnmbi-ances.  except  what  bas  been  put 
upon  them  by  the  labor  and  erpendltures  <a 
Oarrabrant  E.  Alyea.  The  rule  as  to  improve- 
ments was  discussed  and  settled,  as  I  think. 
In  Fredericks  v.  Isenman,  41  N.  J.  Law,  212. 
That,  indeed,  was  a  case  where  the  lands  bad 
been  aliened  by  the  heirs  in  good  faith,  and 
the  question  was  upon  the  amount  of  the  re- 
covery against  the  heirs.  But  the  prindple 
there  adopted  applies  here.  The  creditor  of 
the  ancestor  or  devisee  Is  not  entitled  to  the 
benefit  of  any  positive  additions  pnt  upon  the 
lands  by  the  heir;  and,  other  things  b^ng 
equal,  tbe  heir.  In  nmsideratlon  of  the  rents 
and  profits,  must  keep  down  the  taxes  and  In- 
cumbrances. The  rule  thus  stated  Is  a  Just 
one.  It  appears  in  this  case  that  considerable 
arrears  of  taxes  accrued,— -mainly,  aa  I  under- 
stand the  evidence,  after  tbe  death  of  the  tes- 
tator,—and  some  assessments  for  street  im- 
provements were  made,  but  whether  before  or 
after  the  death  of  the  testator  I  think  the 
proofii  do  not  show.  Then  there  were  im- 
provements made  oi>on  the  cemetny  grounds, 
mainly,  as  I  understand  tbe  proofs,  on  tbe  alx- 
acre  lot.  Mr.  Alyea  claims  that  the  associa- 
tion is  largely  Indebted  to  him  for  money  ad- 
vanced by  which  these  Imtnorements  were 
made,  over  and  above  what  be  has  received 
In  payment.  I  think  he  Is  entitled  to  those 
advances.  If  any.  The  heirs,  or  some  of  them, 
were  in  possession  of  tbe  homestead  and 
lands  until  the  arrai^ment  ot  1882  was  en- 
tered Into;  ai^  since  then,  as  I  understand, 
they  have  been  in  the  use  and  occupation  of 
Mr.  Alyea  and  bis  wife.  However,  on  these 
points  very  little  proof  was  made.  The  re- 
sult is  that  If  the  defendants  claim  for  taxes. 
Insurance,  and  repairs,  tb^  must  account  for 
rents  and  profits.  If  they  do  not  claim  for 
those  disbursements,  then,  as  at  present  ad- 
vised, I  think  there  should  be  no  account 
taken  as  to  rents  and  profits,  or  insurance, 
taxes,  and  repairs,  of  all  those  lands  not  In- 
cluded in  the  grant  to  liie  cemetery  associa- 
tion. Assessments  for  benefits  caused  by 
public  Improvements  stand  on  a  different 
footing,  and,  as  at  present  advised,  I  think 
tbey  must  be  allowed  to  the  tenant  With  re- 
gard to  the  lands  granted  to  the  cemetery  as- 
sociation: The  proofs  do  not  show  whether 
or  not  the  funds  of  the  cemetery  association 
were  applied  to  any  of  the  grounds  outside  of 
the  six-acre  lot  specially  devoted  to  cemetery 
purposes,  and  released  from  tbe  life  insurance 
company's  mortgage.  If  they  were  not,  and 
those  grounds  were  used  for  farming  pur- 
poses, in  connection  with  tbe  mansion  house, 
then  tbey  stand  on  the  same  footing  as  the 
other  with  regard  to  taxes,  etc.  There  should 
be  no  difficulty  In  taking  an  account  of  tbe 
recdpts  and  disbursements  of  the  cemetery 
association,  in  which,  of  course,  they  must  be 
charged  with  the  mortgage  given  to  Mrs,  No- 
ble, and  credited  with  payments  made  up  to 
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tbat  time  on  account  of  aisennwnts  for  Im- 

proTementa,  and  on  aceonnt  of  tbe  principal 
of  the  Insaranee  company's  mortgage.  Mr. 
Alyea  claims  tbat  he  baa  rendered  large  aerv- 
ices  to  the  cemetery  association.  There  was 
no  proof,  faowever,  as  to  what  aalary  be  was 
to  reccdve  or  did  reoelre;  bnt  he  ia  entitled, 
of  ^nrse»  to  a  reasonable  compensation  for 
his  services.  Tbe  general  increase,  if  any.  tai 
▼alue  of  tbe  land,  IrreivectiTe  of  tbese  Im- 
proTcmaits,  most  go  to  the  beneflb  of  tbe 
creditors. 

I  win  adrlae  a  decree  tax  complainant,  with 
an  order  of  reference  to  take  an  accoont  of 
the  matters  referred  to,  the  details  of  which 
will  be  settled  after  farther  bearing  of  coon- 
seL  In  ord»  to  enforce  this  decree,  it  is  not 
necessary  ttiat  the  title  of  tbe  cemetery  a»- 
■odatlon  to  a  proper  and  reasonable  amount 
of  ttte  land  conveyed  to  ft  shonU  be  disturb- 
ed. The  evidence  Is  not  clear  as  to  bow  mndi 
bas  been  actually  devoted  to  cemetery  pnr^ 
poses,  or  as  to  how  much  ongtit,  under  tbe 
drcnnwtances,  to  be  so  devoted.  So  far  as 
the  evld«ioe  goes,  I  sbonld  Infer  tbat  only 
tbe  six  acres  covered  by  tbe  NoUe  mortgage, 
and  rdeased  from  tbe  Insurance  company's 
mortage,  were  so  devoted.  But,  If  the  par- 
ties cannot  agree  upon  tiiat,  there  may  be  a 
reference  to  a  master  to  detennine  it.  The 
decree  as  to  the  cemetery  association  will  be 
enforced  as  foUowa:  Brinkerbofl  and  Alyea 
must  assign  to  the  complainant  all  the  stock 
of  tbe  cemetery  association;  a  reas(Miable  ap- 
praisement must  be  made  of  tbe  value  of  tbe 
lands  so  devoted  to  conetery  purposes  at  tbe 
time  they  were  so  devoted,  and  the  amount  so 
fixed,  with  Interest,  declared  to  be  an  Indebt- 
edness to  the  grantors,  whldi  will  be  repre- 
ss ted  by  tbe  cotiflcatea  of  stock  so  asdgned; 
and  such  Indebtedness,  after  allowing  for  the 
Notde  mor^iage,  and  subject  to  fbe  account  to 
be  taken  of  the  rectipla  and  dlslnirsements 
and  general  indebtedness  of  the  cemetery  as- 
Bociation,  will  be  held  to  be  a  debt  to  be  paid 
from  the  aale  of  lots,  according  to  the  sdieme 
of  the  statute. 


(»  R.  L  wo 

GLARKB  T.  TINKEtAM  et  sL,  Assessors  of 
Taxes, 

(Supreme  Conrt  of  Rhode  Island.  April  XS, 
18980 

Taxation— SuFrici  BITOT  or  Taxpatkr'b  Account. 

1.  Under  Fob.  St.  c.  48,  8S  6,  7,  reqtiiring  a 
true  and  exact  accoaat  of  one's  ratable  estate, 
describiDg  and  specifying  tbe  value  of  every  par- 
cel of  personal  estate,  an  item  of  "shares  in  rail- 
road  corporations,  1,186,"  ia  Insnfflcient,  for 
failure  to  specify  the  names  of  the  corporators, 
the  number  of  shares  In  each,  and  tbe  valae  of 
the  shares. 

2.  An  item  of  "goods,  chattels,  wares,  end 
merchandise,  8,884,"  is  likewise  hisufflcient,  for 
failure  to  set  fortb  the  separate  parcds  of  which 
the  goods,  vbe^  are  composed.  qMclfylng  the 
value  of  each. 

Petition  by  tieorge  H.  Uiarke  against  Elli- 
son Tfnktaam  and  otbos,  assessora  of  taxoi 


of  Bfctiimffw^y,  for  relief  from  a  tax 
mart.  Dismissed. 

Adonlram  J.  Oushtng,  for  petitioner.  Na- 
than B.  Lewis  and  Clarence  A.  Aldricfa,  for 
respondents. 

PER  CURIAU.  The  account  of  his  ratable 
estate  carried  lo  to  tbe  assessors  by  the  pe- 
titioner contains  an  item  of  "shares  In  rail- 
road corporations,  1,186,"  and  states  In  rela- 
tion thereto,  "DIf.  between  market  value  and 
proportionate  amt  at  which  K.  E.  and  ma- 
chinery was  assessed  on  U.  U.  stock,  720." 
It  also  contains  an  Item  of  "goods,  chattels, 
wares,  and  merchandise,  With  ref- 

erence to  tbe  It^  of  shares  In  railroad  cor- 
porations. It  will  be  seen  tbat  it  does  not 
specify  the  names  of  tbe  corporations  In 
which  the  shares  are  held,  nor  the  number  of 
shares  In  eacb,  nor  the  value  of  the  sbares. 
Again,  the  Item  of  "goods,  chattels,  wares,  and 
merchandise,  3,3S4,"  does  not  set  forth  the 
separate  parcels  of  which  the  goods,  chattels, 
wares,  and  merchandise  are  composed,  spec- 
IfylDg  the  value  of  each.  Jt  is  evident  that 
such  an  accoant  Is  not  a  compliance  with  tbe 
provisions  of  Pub.  St.  K.  L  c  43,  SS  6,  7,  which 
require  a  true  and  exact  account  of  all  of  a 
person's  ratable  estate,  describing  and  spec- 
ifying the  value  of  every  parcel  of  his  per- 
sonal estate.  We  think,  therefore,  without 
considering  the  other  objeetious  to  the  account 
urged  at  the  hearing,  tbat  tbe  account  must 
be  held  insutlicient,  and  the  motion  to  dismiss 
the  proceeding  granted. 


(20  R.  I.  78») 
BTJRNS  V.  NEW  YORK,  P.  &  B.  R.  CO. 
(Supreme  Court  of  Rhode  Island.   May  7, 1892.) 

Uastbr  A.ND  Bekvant — Defectivb  Appuakobb — 
Sl'Pficiescy  of  Inbpkction, 
In  the  absence  of  evidence  that  it  Is  cus- 
tomary for  railroad  companies,  or  that  it  has 
ever  been  considered  essential  prudent  men 
engaged  in  operating  trains,  to  remove  spindles 
from  the  drawbars,  for  the  purpose  of  inspecting 
them,  failure  to  inspect  a  sjdndle  in  that  man- 
ner is  not  negligence. 

Action  by  George  B.  Bums,  administrator, 
against  the  New  Yoi4,  Providence  &  Boston 
Railroad  Company,  to  recover  for  the  killing 
of  phUntUTs  hitestate.  Petition  by  defendant, 
for  new  trial.  Granted. 

George  T.  Brown,  for  plaintiff.  Walter  B. 
Vincent;  for  defendant. 

FBB  OUBIABf.  Ia  tbSa  case  tbe  teetlmony 
does  not  show  whether  tbe  deceased  was 
thrown  from  the  train  by  tbe  breaking  of  tbe 
spindle,  or  whetber  be  fell  from  tbe  train,  and 
the  sudden  strain,  vj/aa  Hie  qdndle,  occasioned 
by  tbe  pasting  (MC  tbe  wheda  of  the  train  over 
his  body,  caused  the  breaking  ot  tbe  qdndle. 
But  aBmmlng  that  It  wu  ttie  biieaking  of  tbe 
spindle  whidi  caused  the  deceased  to  fall  from 
the  train,  and  which  occasioned  his  death,  the 
testimony  fiUUi  to  show  negligence  on  the  part 
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of  the  defendant.  It  Is  dalmed  that  the  de- 
fendant was.  negligent,  in  that  it  did  not  in- 
spect the  spindle  at  stated  times  by  removing 
it  from  the  drawbar.  The  testimony  of  the  de- 
fendant shows  that  Its  freight  ears  are  regu- 
larly Inspected  at  eadi  end  of  the  route,— Provi- 
dence and  Worcester,— end  tliat  In  sach  In- 
spection the  "dmwiiara  and  drawrigglng"  aie 
examined,  and  that  such  Inspection,  so  f ar  aa 
It  relates  to  the  spindle,  is  made  by  the  in- 
spector getting  under  the  car  and  examining 
such  portion  of  the  spindle  as  is  in  ^ght.  to 
wit,  the  end  which  projects  beyond  the  draw- 
bar. It  Is  contended  on  the  part  of  the  plain- 
tiff that  this  Inspection  was  Insufficient,  because 
the  spindle  was  not  removed  from  the  drawbar, 
and  that  the  defect  which  caused  It  to  break 
was  within  the  drawbar,  so  that  It  oould  not  be 
discovered  without  removing  it  from  the  draw- 
bar. On  the  other  hand.  It  was  contended  by 
the  defendant  that  the  only  Inspection  that  Is, 
or  ever  has  been,  deemed  necessary  by  railroad 
men.  Is  the  Inspection  made  by  Its  employes, 
since  the  weakest  portion  of  the  spindle  Is  at 
the  dot  through  which  the  key  Is  inserted  to 
bold  It  in  Its  position,  and  that  this  portion  of 
the  spindle  can  be,  and  is,  hispected  In  the 
manner  stated,  without  removing  It  from  the 
drawliead;  that  the  breaking  of  the  spindle  in 
question,  within  the  drawbar,  was  very  un- 
usual. If  not  unprecedented,  and  was  due  to  a 
flaw  in  the  iron,  wtilcb  could  not  bare  been 
discovered  without  breaking  the  spindle,  had 
It  been  removed  from  the  drawhead.  The 
plaintiff,  hi  reply,  contended  that  the  spindle, 
instead  of  having  a  flaw  in  It,  was  cracked,  and 
that  the  surface  of  the  iron  where  it  was  brokoi 
was  rusted  for  a  considerable  distance  across 
tlie  break,  and  that.  If  the  spmdle  had  been 
removed  from  the  drawhead,  the  crack  could 
have  been  easily  perceived.  No  one  saw  the 
spindle  until  after  it  had  been  broken.  We 
are  Inclined  to  believe  that  the  contention  ct 
the  defendant  is  correct,  and  that  the  discolora- 
tloii  spoken  of  by  the  plaintltTs  witness  as  rust 
was  simply  the  discoloration  characteristic  of 
a  flaw  in  iron,  due  to  Imperfect  coheBlon.  But, 
however  this  may  be,  we  do  not  tiaink  the  fact 
material.  No  testimony  was  adduced  by  the 
plaintiff  to  show  that  it  is  customary  for  rail- 
road companies,  or  that  it  has  ever  been  con- 
sidered essential  by  prudent  mm  engaged  in 
the  operation  of  railroad  trains,  to  ronove  ^in- 
dies from  the  drawbars  for  the  purpose  of  lu- 
qpectlng  them;  and,  In  the  absence  of  sncb 
testimoi^,  we  are  of  the  opinirai  that  It  was  not 
ne^gence  for  the  defendant  to  omit  an  Inspec* 
tlon  of  the  qdndle  In  question  In  fliat  manner. 
D^ndant's  petition  for  a  new  trial  gmnted. 


(»  &  I.  su> 

COSTBLLO  T.  KBOSIMVU 
(Supreme  Court  of  Rhode  Isbnd.  Dec.  2, 1807.) 
Contract  or'  Sals'— Ihtebprbtatioit. 
A  bill  of  Bn!e,  under  which  the  stoclf  and 
fixtures  of  a  liquor  saloon  are  conveyed,  and  al- 
so an  "right,  title,  and  interest  io  and  to  a  license 


to  sell  liquor,"  docB  not  require  the  seller  to  pay 
for  a  license  fo^*  which  he  had  made  application 
at  the  time  of  tbe  sale,  but  wliich  had  not  been 
granted. 

Action  1^  Annie  Costello,  administratrix, 
against  James  Keeler.  Plaintiff  petitions  for  a 
new  trial.  Granted. 

F.  P.  Owen,  for  plaintiff.  Brennan  &  Hol- 
land, for  defendant. 

MATTESOX,  C.  J.  This  is  an  action  to  re- 
cover money  which  the  plaintiff  clahus  to  be 
entitled  to  for  the  stock,  fixtures,  and  furni- 
ture of  a  liquor  saloon  sold  by  her  to  the  de- 
fendant. The  bill  of  sale  of  the  property  con- 
tained a  dause  as  follows:  "And  all  my  right, 
title,  and  Interest  in  and  to  a  license  to  sell 
liquor  at  retail,  from  the  license  commission- 
ers of  the  city  of  Providence,  in  said  premises." 
At  the  time  of  the  sale,  on  May  11,  1897,  ap- 
plication had  been  made  by  the  plaintiff.  In 
the  name  of  her  father,  for  a  UcaBO  to  sell 
liquor  at  the  saloon  for  the  ensuing  year,  to 
date  from  the  1st  day  of  ttiat  mouth,  but  a 
license  had  not  then  been  granted.  At  the 
trial  in  the  common  pleas  division  the  court 
ruled,  subject  to  the  plalntlfTs  exception,  that 
as  the  application  for  the  license  was  made  In 
behalf  of  the  plaintiff,  and  by  her  authority, 
she  was  bound,  under  the  clause  In  the  bill  of 
sale  which  we  have  quoted,  to  pay  for  It, 
and  was  not  mtitled  to  recover  from  the  de- 
fendant the  $400  which  it  cost,  and  which  had 
been  deducted,  without  her  consent,  from  the 
purchase  money  agreed  to  be  paid  to  her.  The 
clause  purports  to  be  mere^  a  sale  of  the  plaln- 
tlfTs  right,  title,  and  Interest  in  and  to  a  U- 
cense.  It  does  not  purport  to  be  an  agreement 
to  pay  for  a  license,  as  held  by  the  common 
pleas  division.  We  think  that  the  most  the  de- 
fendant could  dalm  under  it  would  be  to  have 
the  license  issued  or  transferred  to  him.  We 
think,  therefore,  that  the  construction  put  on 
the  clause  by  the  common  pleas  division  was 
unwarranted,  and  that  a  new  trial  should  be 
granted.  Plaintiff's  petition  tbr  a  new  trial 
granted,  and  case  ronltted  to  the  ctHnmon  pleas 
division  for  fturtho:  proceedings. 


(20  R.  I.  TM> 

In  re  STATE  HOUSE  CONSTRUCTION 
LOAN. 

(Supreme  Court  of  Rhode  Island.    April  8, 
1897.) 

BTA.TBB— APPROPRtATlOK  FOR  STA.TB  HoCSI— 

AUTQORITT  OP  COMMI8StO!!RRS. 

1.  Under  the  proposition  submitted  in  Pub. 
Laws,  c.  1003,  to  authorize  the  general  assembly 
to  provide  for  the  Issue  of  state  bonds  not  to  ex- 
ceed $1,500,000,  "so  much  of  said  sum  as  may 
be  necessary  to  be  apidied  to  the  purchase  of  a 
site  for  and  the  erection  and  completion  of  a 
new  state  house,"  the  fund  can  be  legally  utilized 
in  acquiring  a  site,  and  erecting  thereon  such 
portion  of  a  state  house  as  said  fnnd  will  pay  for. 

2.  The  commissioners  created  by  Pub,  Laws, 
c.  1201,  and  intrasted  with  the  disposition  of  a 
fund  for  the  purchase  of  a  site  and  the  erection 
of  a  new  state  bouse  thereon,  are  no^  in  legal 
intendment,  trustees  of  the  fund. 
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8.  Pab.  LewR,  c.  1201,  appropriated  11^.000 
for  a  new  Btate  house,  and  authorized  the  coni- 
mtsaionerB  created  by  the  act  to  acquire  a  site, 
and  to  erect  a  state  hoast*  thereon,  "substaotial- 
iT  in  accordaoce  with  the  plan  accotupanyiitg 
toe  report"  of  former  commissioners,  which  re- 
qtdrcd  competing  architects  to  submit  designs  for 
a  building  that  could  be  completed  at  a  coat  not 
exceeding  $1,000,000.  Beld,  that  the  commis- 
sioners can  legally  contract  for  a  state  house 
which,  with  the  ute,  will  cost  as  much  more 
than  $1,500,000  as  is  necessary  to  erect  a  build- 
ing substantially  in  accordance  with  the  plan  re- 
ferred to:  provided,  however,  that  all  contracts 
made  by  them  in  excess  of  sudi  fuud  shall  stipu- 
late that  no  money  shall  be  paid  theieon  when- 
orer  and  so  bug  as  there  is  no  tmexpended  ap- 
noprifttion  applicable  to  payment  of  bills  audited 
9^  eommiBuonera. 

Oommtmication  by  the  goTernor  to  the  sv- 
preme  court  In  the  matter  or  the  state  house 
construction  loan. 

To  HLb  Excellency.  Charles  Warren  Uppltt, 

GoTcmor  of  the  State  of  Uh04le  Island  and 

ProTldence  Plantations: 

We  have  received  from  your  excellency  a 
communication  requesting  oiu:  opinion  upon 
the  following  questions:  "(1)  Can  said  state 
house  fond  legally  be  utilized  to  acquire  a 
site  for  a  state  house,  and  to  erect  thereon  a 
p<H^on,  as  one-half  or  three-fourths,  of  a 
state  house?  (2)  Are  the  commissioners  cre- 
ated by  chapter  1201  of  the  Public  Laws  of 
Rhode  Island  trustees  of  said  state  house 
fund?  (3)  If  said  commissioners  are  trus- 
tees of  said  state  house  fund,  can  they  legally 
contract  for  a  state  house  on  a  site  which, 
together  with  said  state  house,  will  cost  a 
sum  much  greater  than  said  trust  fund? 
<4)  If  said  commissioners  are  not  trustees  of 
said  fund,  can  they  legally  contract  as  sped- 
fled  In  question  3? ' 

By  the  term  "state  house  fund,"  we  under- 
stand. Is  meant  the  sum  authorized  to  be 
raised  by  loan  by  a  rote  of  the  people  adopt- 
ing the  proposition  for  the  issue  of  state 
bonds,  and  which  proposition  contained  in 
Pub.  Laws  R.  I.  c.  10D3,  passed  May  19,  18U2, 
reads  as  follows:  "Shall  the  general  assem- 
bly be  authorized  and  directed  to  provide  for 
the  Issue  of  state  bonds  In  an  amount  not  to 
exceed  the  snm  of  $1,500,000,  so  mucb  of  said 
sum  as  may  be  necessary  to  be  applied  to  the 
purchase  of  a  site  for,  and  the  erection  and 
completion  of,  a  new  state  bouse?"  The  first 
question  calls  for  a  construction  of  the  lan- 
guage used  in  said  proposition  only,  and  for 
a  definition  of  the  ifmitatious  and  conditions 
applicable  to  the  use  of  said  state  house  fund 
1^  the  general  assembly,  or  by  any  officers 
or  agents  acting  under  Its  authorl^,  be  they 
called  state  house  commissioners  or  other- 
wise howsoever.  The  last  three  questions 
apply  solely  to  the  state  bouse  commission- 
ers; and  tbelr  scope,  briefly  stated,  we  ap- 
prehend to  be  as  follows:  Can  the  state 
house  commissioners,  under  their  present  au- 
thority, l^lly  contract  for  the  erection  of  a 
state  bouse  which,  when  completed,  together 
with  the  slt^  will  have  cost  more  than  $1.- 
OOO.OO0T 


The  first  question  Is  much  broader  tban  the 
other  questions,  inasmuch  as  it  applies  both 
to  the  general  assembly  (the  creator,  so  to 
speak)  and  to  ttte  state  house  commission- 
ers (Its  creatures).  The  state  bouse  commis- 
sloners  can  only  exercise  the  authority  given 
them  by  the  general  assembly  which  appoint- 
ed them,  and  the  general  assembly  can  only 
confer  such  authority  as  it  Is  constitutionally 
authorized  to  confer,  Tbe  general  assembly 
Is  constltutlonaUy  competent,  through  tbe 
agency  of  a  commission  by  it  appointed,  to 
build  a  state  house  at  such  cost  as  it  sees  fit, 
provided  It  does  not  thereby  assume  to  In- 
cur a  state  debt,  without  the  express  con- 
sent of  the  people,  to  an  amount  exceeding 
$50,000.  It  could  tberefore  build  a  ^te 
house  out  of  tbe  funds  of  tbe  state  raised  by 
taxation,  or  however  otherwise  legally  de- 
rived; but  It  could  not  for  that  purpose  con- 
stitutionally Incur  a -state  debt  to  an  amount 
exceeding  $50,000,  without  tbe  express  con- 
sent of  the  people  (Const.  U.  1.  art  4,  |  13); 
and  it  could  be  years  about  It,  Just  as  It  might 
be  convenient  to  raise  the  money  and  mate 
successive  appropriations.  Tbe  general  as- 
sembly has  seen  fit,  in  building  a  state  house, 
to  resort— in  part  at  least— to  a  state  loan  au- 
thorized by  the  express  consent  of  the  people; 
and  the  amount  of  the  loan  so  authorized,  the 
object  to  which  the  proceeds  thereof  are  to  be 
applied,  and  such  other  conditions,  If  any. 
Imposed  upon  the  authority  to  borrow  on  the 
state's  credit,  are  contained  In  the  proposition 
hereinbefore  referred  to  and  set  forth.  We 
have  already  said,  in  r^ly  to  a  former  In- 
quiry whether  this  ftmd  could  legally  and 
propo'ly  be  used  to  pay  the  g^eral  expenses 
of  tbe  state  for  a  period  at  the  termination 
of  which  It  would  be  replaced,  that  it  was 
"analogous  to  a  trust  fimd,  and  cannot  be 
legally  applied  to  any  other  purpose  than  that 
for  which  It  was  created,  except  by  the  con- 
sent of  the  people  by  whom  it  was  created." 
In  re  mate  House  Fund,  Index  RR,  210,  ZIS, 
33  AtL  870.  What,  then,  Is  the  meaning  of 
the  words,  as  used  In  said  proposition,  "so 
much  of  said  sum  as  may  be  necessary  to  be 
applied  to  the  purchase  of  a  site  for,  and  tbe 
erection  and  completion  of,  a  new  state 
house?"  In  our  opinion,  they  have  not  such 
a  definite  and  precise  meaning  as  to  operate 
as  words  of  limitation  upon  the  amount  to  be 
expended  by  the  general  assembly  upon  the 
purchase  of  a  site  and  the  erection  thereon  of 
a  state  house,  bnt  are  merely  indicative  of 
the  purpose  for  which  said  loan  was  author^ 
Ized,  and  serve  as  a  limitation  only  upon  the 
use  of  the  fund  itself;  that  Is  to  say,  no  part 
of  said  state  bouse  fund  shall  be  used  for 
any  other  purpose  than  for  the  purchase  of  a 
site  and  the  erection  thereon  of  a  new  state 
house,  until,  at  leatft,  said  state  house  shall 
have  been  completed.  If  said  state  house 
fimd  is  not  sufficient  to  flnlsb  the  new  state 
house,  then  the  general  assembly  can  apply 
towards  Its  erection  such  other  sums  as  are 
legally  avallalHe  for  such  purpose^  derived 
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eltbw  throufffa  taxaUon  or  authorized  loans 
or  otherwise,  howsoer^,  as  It  may  gee  fit 
It  the  people  had  Inteuded  to  Impoae  as  a 
condition  upon  the  use  of  the  proceeds  of  the 
state  bonds  by  the  general  assembly,  Its  offl< 
cers  or  agents,  that  no  portion  thereof  should 
be  applied  towards  the  erectlui  of  a  state 
house  unless  said  4^1,600,000  would  suffice  to 
entirely  finish  and  complete  the  same,  It  Is 
only  reasonable  to  presume  they  would  have 
used  more  definite,  precise,  and  unambiguous 
terms  than  those  employed,  to  apress  an  In- 
tent BO  easy  to  b?  expressed  In  apt  and  meet 
phraseology.  Our  answer  to  the  first  ques- 
tion, therefore.  Is  that.  In  our  opinion,  said 
state  house  fund  can  be  legally  utilized  In  ac- 
quiring a  Blt^  and  erecting  thereon  such  por^ 
tlon  of  a  new  state  house  as  the  ssme  may 
be  BuOlclent  to  pay  for,  whether  It  be  one-half 
or  three-fourths  or  any  other  proportion. 

The  question  wheUier  the  state  house  com- 
missioners are  **trustees,"  in  the  legal  sense 
of  the  word,  must  be  answered  In  the  nega- 
tlre.  They  are  Intrusted  wltii  the  disposi- 
tion of  a  fund  which  Is  devoted  by  law  to 
certain  purposes  which  we  have  said  are 
"analogous"  to  the  purposes  of  a  trust  fund; 
but  so  are  other  officials  who  could  not  be 
celled  trustees.  The  goTemor,  for  Instance, 
has  at  bis  disposal  a  certain  fund  which  be 
may  expend  In  his  discretion  for  the  appre- 
hension of  criminals.  Tbls  does  not  make 
blm  a  trustee,  and  subject  his  administra- 
tion of  the  fund  to  the  superrlidw  of  a  court 
of  equity.  In  the  case  of  a  real  trust,  If 
the  trustee  Is  guilty  of  misconduct,  be  may 
be  summoned  to  account,  at  suit  of  the  bene- 
flciary:  and  be  may  be  remoTed,  and  a  suc- 
cessor may  be  appointed,  or  the  court  may 
direct  him  bow  to  administer  the  fund  or 
assume  the  disposition  of  It  through  a  re- 
ceiTcr  or  a  master  In  chancery.  These  com- 
missioners are  offldals  of  the  state,  agents 
of  the  general  assembly,  and  accountable  to 
the  legislature  for  their  official  acts.  If  pub- 
lic office  is  a  public  trust.  It  is  so  in  a  moral 
sense,  not  In  legal  Intendment 

As  the  third  question  submitted  to  as  Is 
predicated  upon  an  affirmative  answer  to  the 
second,  no  further  consideration  of  It  is  call- 
ed for. 

.We  now  come  to  the  last  question.  The 
authority  of  the  state  house  commissioners, 
BO  far  as  erecting  a  state  house  is  concern- 
ed, is  defined  In  Pub.  Laws  R.  I.  c.  1201,  of 
May  24,  1893,  which  provides,  inter  alia, 
that  certain  persons  (oamlng  them)  shall 
constitute  a  board  of  state  house  commis- 
sioners, who  shall  perform  the  duties  speci- 
fied In  said  chapter;  shall  bold  office  for  a 
sufficient  time  to  accomplish  the  purposes 
of  Bald  act,  and  serve  without  compensa- 
tion; shall  at  once  proceed  to  select  and  ac- 
quire a  site  for  a  new  state  house  In  the 
name  of  the  state  of  Rhode  Island;  and 
sliall.  In  the  exact  language  of  section  2  of 
said  act,  "erect  thereon  a  new  state  house, 
substantially  in-  accordance  with  the  plan 
3SA.-60 


accompanying  the  report  of  the  state  houae 
commission  made  to  the  general  assembly 
at  its  January  session,  1^%  and  recom- 
mended by  said  commission."  Section  S  la 
as  follow?:  "Said  board  Is  hereby  author^ 
Ized  to  make,  on  bdialf  of  the  state,  all  con- 
tracts for  the  constmctlott  of  said  state 
house  and  the  furnishing  thereof,  and  for 
the  fading  and  putting  into  suitable  condi- 
tion the  grounds  surrounding  the  same,  pro- 
vided that  an  portions  of  said  work  exceed- 
ing In  cost  the  Bum  of  five  hundred  dollars 
shall  be  done  by  contract,  and  that  pro- 
posals for  aU  work  and  material  exceeding 
one  thousand  dollars  In  value  shall  be  ad- 
vertised tor."  Said  chapter  1201  also  au- 
thorised and  directed  said  board  to  employ 
a  competent  architect  or  architects,  and  au- 
thorized It.  If  It  deemed  it  advisable,  to  em- 
ploy a  superintendent,  a  secretary,  and  oth- 
er assistants,  and  to  fix  the  compensation  of 
all  persons  so  employed;  also  to  hire  offices 
necessary  for  the  ^per  carrying  on  of  Its 
labors.  To  meet  the  expenses  Incurred 
under  said  act,  registered  bouds  to  an 
amount  not  exceeding  fl,500,000,  to  be  des- 
ignated the  "State  House  Construction 
Loan,"  were  authorized  to  be  Issiwd  from 
time  to  time,  at  sucb  times  and  In  such  In- 
stallmento  as  the  said  board  ahall  deter- 
mine, to  the  highest  bidder,  but  at  not  less 
than  the  par  .value  thereof;  and  the  amount 
received  from  Qie  sale  of  said  bonds,  less 
any  premium  received  over  the  par  value,  or 
80  much  thereof  as  might  be  necessary,  was 
thereby.  In  the  exact  language  of  the  act, 
contained  in  section  9,  "appropriated  for  the 
payment  of  bills  audited  1^  said  board,  or 
by  a  committee  thereof  duly  constituted  for 
that  purpose."  The  state  house  commission- 
ers were  likewise  required  to  submit  a  re- 
port annually  to  the  general  assembly  as  to 
the  progress  of  the  work,  and  what  con- 
tracts had  been  entered  Into  by  them  since 
the  last  preceding  report 

The  state  house  commissioners  must  act 
strictly  within  their  authority.  If  they 
were  authorized  to  erect  a  building,  the 
cost  of  which,  together  with  the  site,  was 
not  to  exceed  $1,500,000,  then  their  power 
was  limited  to  the  expenditure  of  the  re- 
stricted sum  (Turney  v.  Town  of  Bridge- 
port 65  Conn.  412,  12  AU.  520);  and  they 
must  keep  within  their  authorily  In  all  oth- 
er respects  (Boston  Electric  Co.  v.  City  of 
Cambridge,  163  Mass.  64,  6S,  39  N.  E.  787, 
and  cases  cited).  In  brief,  they  were  au- 
thorized, first,  to  select  and  acquire  a  site 
In  the  name  of  the  state  of  Rhode  Island. 
It  win  be  noted  that  no  limitation  was  put 
upon  the  location,  nor  the  size  of  the  site, 
nor  the  price  to  be  paid.  Nothing  Is  said 
in  chapter  1201  whether  it  was  to  be  merely 
large  enough  to  accommodate  the  building, 
as  Is  practically  the  case  in  Massachusetts, 
or  whether  It  was  to  be  a  park,  as  in  the 
case  of  Connecticut  and  some  other  states, 
or  whether  It  was  to  be  located  in  the  city 
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of  ]?TOTldence,  tbe  dty  of  Newport,  or  el8e> 
where  within  tbe  state.  Tbe  Bite  havlnff 
been  acquired,  tbey  were  authorized,  sec* 
ondly,  to  quote  the  words  of  the  act,  "to 
erect  thereon  a  new  state  house  substan- 
tially In  accordance  with  tbe  plan  accom- 
panying the  report  of  the  state  house  com- 
mteslon  made  to  the  general  assembly  at  Its 
January  session,  1892,  and  recommended  by 
said  commission."  It  will  be  obsdrred  that 
the  state  house  commission  last  abore  re- 
ferred to  Is  not  the  present  board  of  state 
house  commissioners  aippointed  in  chapter 
1201,  thoi^h  a  large  majority  of  the  present 
board  were  members  of  the  former  commis- 
sion. The  duty  of  the  present  board,  then, 
was  to  erect  a  state  house  substantially  In 
accordance  with  said  plan;  but  tbe  report 
accompanying  the  plan  nowhere  fixed  a  lim- 
it of  cost  of  the  building,  although  one  of 
the  conditions  prescribed  for  competing 
architects,  contained  In  said  report,  stated 
that' the  designs  submitted  should  be  of  a 
fireproof  bnilding,  and  one  that  could  be 
completed  at  a  cost  not  exceeding  $1,000,000, 
on  a  good  average  foundation;  uid  three 
Uds  1^  one  contractor  for  erecting  a  state 
house  according  to  the  plan  recommended 
by  the  commission,  and  referred  to  In  chap- 
ter 1201,  were  given,  varying  in  amount,  the 
highest  from  the  lowest,  nearly  $200,000,  ac- 
cording to  the  material  used,-  and  two  of 
said  bids  exceeded  $1,000,000,— one  by  $83,- 
000.  and  the  other  by  $175,000.  The  sum  ap- 
propriated, under  said  chapter  1201,  for  the 
payment  of  bills  audited  by  said  board, 
amounted  to  $1,500,000. 

In  our  opinion,  said  references  to  sums  of 
money  do  not  operate  as  a  limitation  upon  the 
cost  of  the  building  and  Its  site,  for  we  think 
the  amounts  named  by  the  former  commis- 
sion. In  Its  report,  were  but  expressions  of 
opinion  (Shea  t.  Inhabitants  of  Milford,  145 
Mass.  528,  529.  531,  14  N.  E.  764);  and  the 
general  assembly  apparently  so  regarded  them, 
as  hi  chapter  1201  It  appropriated  a  much  lar- 
ger sum  than  either  of  the  bids  given  In  said 
report,  although,  of  course,  the  cost  of  a  site 
was  problematical,  as  was  also  the  cost  of 
furnishing  the  state  home  after  It  was  con- 
structed, and  of  grading  and  putting  the  state 
house  grounds  Into  suitable  condition  as  pro- 
vided for  In  section  3.  If  a  limit  to  an  exact 
sum  was  Intended.  It  was  a  simple  matter  for 
the  legislature  to  have  added,  to  the  descrip- 
tion of  or  reference  to  the  building  to  be  con- 
structed, the  words  "not  exceeding  in  cost  the 
sum  of  $1,500,000,"  or  any  other  figure  It  saw 
fit,  or  to  have  used  other  apt  words  to  express 
Its  Intention.  Limitations  upon  the  cost  of 
public  buildings  were  not  unknown  In  this 
state,  as  tbe  original  act  for  building  the 
Providence  county  court  house  provided  for  a 
commission,  In  the  language  of  the  act,  "for 
tbe  purpose  of  building  a  court  house  on  said 
lot,  at  a  cost  not  exceeding  $150,000";  and, 
by  later  legislation  in  regard  to  the  same  sub- 
ject, the  court  house  commissioners  were,  to 


quote  again,  *^powned  to  buHd  a  new  court 
house  upon  the  lot  In  said  act  d»fgnated,  sub- 
stantial^ according  to  tiie  plans  submitted  to 
the  general  assembly;  and  said  commissions 
are  hereby  empowered  to  advertise  for  propoe- 
fUs,  and  to  make  contracts  tor  the  construction 
of  BiUd  new  court  faoiue,  and  to  snperlntend 
the  same  nntU  cmnpleted:  provided,  however, 
that  sflJd  comndsslonors  shall  not  make  con- 
tracts for  the  expoiffiture  of  a  greater  sum 
than  $200,000,  without  further  authority  from 
the  general  assonldy.**  Though  the  court 
house  commissioners  w»e  authorized  to  con- 
tract to  the  amount  of  $200,000,  yet  but  $100.- 
000  was  thai  appropriated  for  carrying  out  the 
purpose  of  their  onployment,  oOieg  ^tpn^Mia- 
tions  being  made  later;  the  total  of  the  ap- 
propriations finally  authorized  and  made  bdng 
$225,000,  tbe  cost  of  the  completed  structure 
being  slightly  tesa  than  said  last-moitioned 
sum.  R.  I.  Acts  &  Bes.  Jaa  Sees.  1875,  pp. 
169.  312;  Jan.  Sesa.  1876.  p.  236;  Jan.  Sen. 
1877,  p.  212.  The  only  limitation  aa  to  cost 
placed  upon  the  present  state  house  commis- 
sioners Is  that  tbe  bulldliv  shaU  be  substan- 
tially In  accordance  ^th  the  pltfn  hereinbefore 
referred  t<^  and  that  is  fax  from  definite.  It  Is 
evident  that  very  broad  authority  was  glT«i. 
but  that  was  the  ctmcem  ct  the  general  as- 
sembly, as  it  could  constitutioimlly  confer  saxai 
authority  as  It  saw  fit,  provided  It  did  not  as- 
sume to  Incur  a  state  ddit  of  more  than 
$50,000  withont  the  express  consent  of  the 
people.  In  Shea  Inhabitants  of  Milford, 
supra,  where  a  contractor  sued  the  town  for 
work  and  material  furnished  In  erecting  Ibe 
Memorial  Hidl.  In  MllfOrd.  the  defense  being 
that  the  conunlttee  Intrusted  with  doing  the 
work  had  exceeded  Its  authority.  Mr.  Justice 
William  AQen,  in  delivering  the  opinion  of  the 
supreme  court  of  Massachusetts,  used  this 
language:  "It  Is  further  argued  that  the  com- 
mittee could  not  make  any  contract  whldi  In- 
volved an  expenditure  In  excess  of  tbe  whole 
amount  appropriated  by  the  town,— $22,000. 
The  vote  does  not  expressly  prohibit  the  com- 
mittee from  incurring  liabilities  beyond  the 
amount  of  the  appropriation,  aM  we  do  not 
think  that'  such  prohibition  can  be  Implied. 
While  It  was  probably  intended  to  make  an  ap- 
propriation large  enough  to  cover  the  contract 
price  and  such  'extra  work'  as  would  be  likely 
to  be  required,  there  seems  to  be  no  prohibi- 
tion against  contracting  for  'extra  work'  be- 
yond the  amount  of  the  appropriation,  if  cir- 
cumstances should  Justify  and  require  It." 
Should  the  state  house  commissioners  make 
contracts  for  more  than  $1,600,000,  their  ac- 
tion would  be  void  in  so  far  as  It  Involved  a 
violation  of  the  constitutional  restriction  In 
regard  to  incurring  debt;  and  then,  too,  there 
Is  an  evident  purpose  manifested  In  section  9 
of  chapter  1201  that,  wliatevCT  the  cost  of  the 
state  house  and  site  may  be,  the  state  shall 
only  l>e  compelled  to  pay  as  fast  as  tbe  general 
assembly  shall  see  fit  to  provide  funds  and 
appropriate  the  money. 
In  reply  to  tbe  last  question  we  are  of  tbe 
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o^nloD  that  the  state  bouse  commfaalonera  can 
legallr  contract  for  a  state  bonae  wblcta,  to- 
gether wltb  the  lite,  will  ooat  a  sum  as  much 
greater  than  said  state  house  fond  as  is  neces- 
aary  to  enable  tbem  to  oect  a  steto  house 
anbstantlaUy  in  accordance  with  the  plan  re- 
ferred to  In  said  sectl(Hi  2  of  chapter  1201*  pro- 
vided, however,  that  all  contracts  made 
them  in  excess  of  said  steto  house  fund  shall 
stipulate  that  no  money  shall  be  required  to 
be  paid  thereon  whatever  and  so  long  as  there 
shall  be  no  unexpended  anwoivlation  applies- 
ble  to  the  pajment  of  bills  audited  1^  said 
board  of  state  house  commlsslonerB, 

Oiring  to  the  absence  of  Mr.  Chief  Justice 
MATTE  SON  from  the  states  we  have  been 
unable  to  confer  with  him. 

JOHN  H.  STINESS. 

PABDON  B.  TILLII^GHASi; 

GEORGB  A.  WILBUB. 

HORATIO  B06EBS. 

WILLIAM  W.  DOUGLAS. 

OS  ui.  m)  — 

TALENTINB  v.  MAYOR,  BTO,  07  HA- 

GERSTOWNetaL 
(Oovrt  of  Appeals  of  Maryland.  Dec  2.  1897J 

KONIOIFAIi  CoKrOEATIONS— Upsmiko  Strbbti— 
What  Constitutes. 
The  new  charter  of  HagerstowD  (Acts 
1884.  a  68:  Code  Pnb.  Loc.  Laws,  art  22,  (J 
165-221),  S  194,  extends  Ita  limits  and  pro- 
Tides  that  the  land  and  ImproTements  thereon 
aitaated  within  former  boundaries  and  the  "ex- 
tended limits,"  as  fixed  by  section  154,  shall 
not  be  taxed  for  municipal  purposes  "until  a 
■treeC  shall  be  laid  out  and  opened  throoKh  Uie 
same,"  and  that,  when  a  street  is  so  laid  out 
and  opened,  the  land  abutting  thereon  to  a 
distence  of  240  feet  back  from  Its  line  shall 
be  so  taxed.  Beld,  that  the  mere  acceptance 
of  sudi  charter  was  not  an  aoc»taace  of 
streets  laid  out  and  dedicated,  before  sudi 
charter  was  passed,  by  the  owner  of  land  with- 
in said  "extended  limits";  but  there  mast  be 
a  formal  acc^tance  by  the  dty  of  such  streets 
according  to  law,  before  tliey  are  "laid  out  and 
opened,"  within  the  meaning  of  the  charter. 

Appeal  Crom  drcnlt  court  WashlngtcA 

oonnty. 

BlU  by  Sylvester  Val^tlne  against  the  may- 
or and  council  of  Hagerstown,  and  Harry  K. 
Startzman,  tax  collector,  for  an  Injunction. 
From  an  order  dlsmiBSlng  the  bill,  complain- 
ant appeals.  Reversed. 

Argued  before  McSHERRY,  a  J.,  and  BRY- 
AN, FOWLER,  BOYD,  PAGB,  ROBERT^ 
BRISCOE,  and  RUSSUM,  JJ. 

W.  J.  Wltzenbacker,  for  ^n>ellant  A.  O. 
Strlte,  for  appellees. 

RDSSUM,  J.  'nils  Is  an  appeal  from  an 
orAer  of  the  circuit  court  for  Washington 
county,  in  equity,  dismissing  the  bill  of  com- 
idalnt  of  the  appellant,  praying  an  Injunction 
agalmt  the  appellees,  to  restrain  the  collec- 
tion of  taxes  levied  and  assessed  by  the  ap- 
pellees against  the  appellant  The  bUl  alleges 
that  prior  to  Act  1884,  c  58  (Code  Pub.  Loc. 
Laws,  art  22,  «  156-221,  inclusive),  the  com- 
plainant was  the  owner  of  ostein  land  whidi 


by  that  act  became  Incladed  within  the  eor* 
porate  limits  of  Hagerstown;  that  the  said 
land  is  not  liable  to  taxation  for  municipal 
purposes,  but  Is  eisanpt  until  the  happening 
of  certain  conting^uiea  moitloned  in  said  act 
of  assraibly;  and  that  there  has  not  arisen 
any  contingency  whereby  the  said  lands 
have  been  rendered  liable  to  taxation.  The 
material  and  nncontroverted  facts  which  we 
gather  from  the  stetemeat  of  focto  and  other 
papers  in  the  record  are  these:  Sylvester 
Valentine,  the  appellant,  being  the  owner  of 
a  tract  of  agricultural  land  adjoining  the 
town  of  Hagerstown,  caused  the  same  to  be 
platted  and  laid  out  as  "Talentlne^s  Addition 
to  Hagerstown";  and,  on  the  18th  Decembor, 
188%  .  had  said  plat  receded  among  the  land 
records  for  Washington  county.  Afterwards, 
the  legislature,  by  Act  1884,  c.  B8,  repealed  all 
prior  legislation  creating  a  municipal  goven^ 
ment,  jnwvlded  for  an  entire  new  system  ot 
gDvemment,  and  enlarged  the  boundaries  of 
the  town  so  as  to  include  "Valentine's  Add^ 
tion."  On  the  8d  day  of  October,  1889,  the 
appellant  and  his  wife  conveyed  a  portion  of 
this  tend  to  Lewis  H.  Valentine,  who  on  the 
same  day  caused  It  to  be  platted,  and  record- 
ed the  plat  On  the  12th  day  of  April,  1892, 
the  api>ellant  conveyed  another  parcel  of  this 
land  to  John  W.  Valentine;  and  on  the  12th 
of  Aiwll,  1W2,  still  another  portion  was  con- 
veyed to  William  J.  Valmtine.  In  the  deed 
to  Lewis  H.  Valentine,  the  appellant  resored 
to  himself  and  his  assignees  "an  uninterrupted 
right  ot  way"  over  a  portion  thereof,  and  the 
parcels  conveyed  to  John  W.  and  WlUlam  J. 
Valentine  were  described  as  on  the  west  side 
of  a  ''proposed  street"  No  taxes  were  ever 
paid  to  the  municipality  of  Hagerstown  by 
the  appellant  nor  wore  ai^  ever  demanded 
until  18^  when  this  suit  was  begun.  The 
property  proposed  to  be  taxed  Is  not  within 
240  feet  of  Mechanic  street,  the  nearest  street 
that  has  been  accepted  1^  the  town,  nor'^ltb- 
In  that  distance  of  any  tnrairike  ot  public 
road,  bat  Is  wlthte  that  distence  of  Carroll- 
ton  avenue  and  Carroll  street  as  laid  down  on 
the  plat 

The  contention  of  the  app^ee  Is  that  the 
land  known  as  "Valentine's  Addition,"  hav* 
Ing  been  laid  out  the  appellant  into  buili^ 
ing  lots,  thereby  ceased  to  be  exempt  aa  agri 
cultural  land,  and  became  liable  to  taxatior 
.for  municipal  purposes;  In  other  words,  that 
the  land  laid  out  and  platted  by  the  appel- 
lant having  been  brocght  withte  the  town 
limits  by  the  new  charter,  the  acceptance  of 
the  new  charter  1^  the  town  operated  as  an 
acc^itence  of  the  so-called  "streets,"  as  lal^ 
out  and  dedicated  by  the  appellant  to  the  pub- 
lic use,  as  public  highways.  This  contention 
assumes  that  the  new  charter  does  not  fix 
any  right  or  duty  upon  the  mayor  and  council 
touching  the  laying  out  and  opening  of 
streets,  or  impose  any  restriction  on  the  tax- 
ing power  of  the  municipality,  and  is  clearly 
erroneous.  Assuming,  but  not  deciding,  thai 
the  making  and  filing  of  the  jiiaX  1^  the  -ao- 
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pellant,  on  which  certain  streets  were  laid 
down,  operated  as  a  dedication,  to  be  used  as 
such  when  required  by  the  public  exigencies, 
It  Is  manifest  that  the  l^slatnre  never  In- 
tended that  the  mere  acceptance  of  the  new 
charter  should  Impose  on  the  mnnldpallty  the 
duty  of  Improving  or  keeping  In  repair  every 
thoroughfare  that  some  individual  may  have 
laid  out  through  his  lands,  or  else  the  specific 
directions  for  laying  out  and  opening  streets 
and  highways,  within  the  new  as  well  as  the 
old  limits,  never  would  have  been  Incorporat- 
ed In  the  charter.  The  dedication  may,  as 
urged  by  the  appellee,  be  complete;  but  to 
make  them  public  streets,  within  the  meaning 
of  the  charter,  there  must  be  an  acceptance 
of  the  dedication  according  to  law.  2  Code 
Pvlb.  hoc.  Laws,  art.  22,  §  183  et  seq.;  Ken- 
nedy V.  Mayor,  etc.,  65  Md.  520,  9  Atl.  234: 
2  Dill.  Mun.  Corp.  {  636;  Supervisors  v.  Banks, 
44  Mich.  467,  7  N.  W.  49;  Abbott  T.  Cottage 
City.  143  Mass.  521,  10  N.  m  325.  That  this 
Is  the  true  construction  of  the  charter  as  to 
what  Is  meant  by  the  word  "street"  is  plainly 
established  by  section  194  of  the  charter, 
which  provides  that  "the  real  estate  and  Im- 
provements thereon,  situated  within  the  for- 
mer boundaries  of  the  town,  and  the  extended 
limits,  as  fixed  by  section  154,  shall  not  be 
assessed  and  taxed  for  municipal  purposes 
until  a  street  shall  be  laid  out  and  opened 
through  the  same;  but,  when  a  street  shall 
be  laid  out  and  o[>ened  through  said  real 
estate,  the  land  abutting  on  said  street  and 
Improvements  thereon  to  a  distance  of  two 
hundred  and  forty  feet  back  from  the  line 
of  said  street  shall  be  assessed  and  taxed  for 
municipal  purposes."  This  language  shows 
that  the  purpose  of  the  legislature  was  to 
leave  to  the  authorities  of  the  town  the  dis- 
cretion as  to  what  streets  shall  be  "laid  out 
and  opened"  within  the  limits  of  the  town; 
otherwise,  the  provision  that,  "when  a  street 
shall  be  laid  out  and  opened  through  said  real 
estate,  the  land  abutting  on  said  street,  and 
Improvements  thereon,"  should  be  "assessed 
and  .taxed  for  municipal  purposes,"  is  mean- 
ingless. The  evident  purpose  of  the  legisla- 
ture was  to  limit  the  power  of  taxation  for 
municipal  purposes  to  a  distance  of  240  feet 
"hack  from  the  line"  of  such  streets,  as  the 
corporate  authorities  saw  fit  to  lay  out  and 
open,  and  was  a  recognition  of  the  principle 
that  property  owners,  in  consideration  of  be- 
ing taxed,  should  enjoy  the  benefits  of  the 
improvements  made  with  the  municipal  taxes. 
While  it  may  be  true  that  Carrollton  avenue 
and  Carroll  street  have  been,  since  the  alleg- 
ed dedication,  used  as  streets  by  the  owners 
of  property  on  the  map,  and  may  hare  been 
generally  considered  streets  of  the  town,  yet 
there  has  never  been  any  formal  acceptance 
of  either  of  them  by  the  authorities  of  the 
town;  and  until  that  has  been  done,  accord- 
ing to  law,  they  have  not  been  "laid  out  and 
opened,"  within  the  meaning  of  the  charter; 
and,  as  the  property  of  the  appellant  sought 
to  be  taxed  Is  not  withha  240  feet  of  axty  street 


"laid  out  and  opened"  by  the  municipal  au- 
thorities, the  contingency  which  renders  it 
Uable  CO  be  assessed  and  taxed  for  municipal 
purposes  has  not  arisen.  2  Code  Ptrt>.  Loc. 
lAWS,  art  22, 1  1»4;  Kennedy  v.  Mayor,  etc, 
66  Md.  523,  9  AtL  234;  Beasley  v.  Belvidere 
(N.  J.  Sup.)  86  Atl.  797.  The  order  of  the 
court  below  dismissing  the  appellant's  bill  of 
complaint  wlU  therefore  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  oplnloo.  Order  reversed 
and  cause  remanOed. 


<S8  Kd.  4U> 

TBJXTOE  V.  SHIPLEY. 
(Court  of  Appeals  of  Maryland.   Dec.  1,  1807.) 
Taxation— Tax  Titles  — Lett  — Sdfficicmct  or 

EVIDENCB  — DlBCRIPriOK— ADTBB- 
TISEMBHT— NonCB. 

1.  The  title  of  tme  who  porehases  a  lot  from 
a  aty,  which  acquired  title  by  tax  sale,  is 
based  on  the  tax  sale. 

2.  Prima  facie,  an  indorsement  upon  a  levy 
required  hi  making  an  execution  sale  for  taxes 
reciting  that  tlw  levy  was  made.  Is  sufBdent 
to  show  that  there  was  a  seizure  by  entry. 

3.  A  description  in  a  levy  and  return,  requir- 
ed in  makins  a  sale  for  taxes,  bemg  all  that 
lot  of  ground  on  the  northeast  corner  of  two 
ceitain  streets  in  a  certain  city,  tmproved  hj  a 
two-story  brick  dwelling  and  by  a  two-story 
brick  staMe,  is  sufficient 

4.  Baltimore  Local  Code  1879,  art  49,  1  5, 
requiring  tliat  property  to  be  sold  for  taxes 
shall  be  advertised  for  sale  once  a  week  for 
foar  successive  weeks,  is  substantially  com- 
plied with  where  the  sale  took  place  on  the  day 
fixed  by  the  notice,  whidi  was  the  n«t  day 
after  the  expiration  of  the  notice. 

5.  Under  Baltimore  City  Code  1879,  art  49. 
i  4,  requiring  the  collector  of  taxes  to  serve 
tax  bills  upon  a  [Krson  in  arrears,  and  a  notice 
that,  if  the  bills  are  not  paid,  payment  will  be 
enforced  by  execution,  the  Mils  and  notice  are 
sufficient  If  the  collector's  uuae  is  printed  aa 
the  bills. 

6.  A  lessee  under  a  lease  for  99  years  is  the 
proper  person  upon  whom  service  of  such  bills 
and  notice  should  be  made  prior  to  selling  the 
land  under  execution  for  taxes. 

Appeal  team  soperlw  eonrt  ot  Baltlmwe 

city. 

Action  by  Anton  Textor  against  Charles 
Shipley.  From  a  Judgment  for  defendant 
plaintifF  appeals.  Affirmed. 

Ai^ed  before  McSHERBT,  a  J.,  and  BRT- 
AN,  BttlSCOB,  BUSSUM,  FOWLBR,  BOB- 
EBTS.  PAGE,  and  BOTD,  JJ. 

Frederick  C.  Cook,  for  appelant.  Thomas 

G.  Hayes,  for  appellee. 

FOWLER,  J.  This  is  an  action  of  eject- 
ment. The  property  in  controversy  la  situat- 
ed in  Baltimore  city,  on  the  northeast  comer 
of  Grindell  street  and  Riverside  avenue.  The 
case  was  tried  before  the  superior  court  of 
Baltimore  city,  wlthouf  a  Jury.  The  learned 
Judge  ruled  that  tmder  the  pleadings  and 
eridence,  the  plaintiff  failed  to  show,  in  him- 
self any  title  or  right  of  possession  to  the 
property  in  question.  There  was  a  verdict 
and  judgment  thereon  for  the  defendant 
Charles  Shipley.   The  plaintiff  bas  appealed. 
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A  tkombw  of  qaestioiu  were  dlacnsBed  at 
the  hearing,  but  all  of  tbem-^ll  that  we  think 
Diece88ai7  to  conalder— are  involved  in  the 
main  question  of  the  validity  vel  non  of  the 
proceedings  In  the  drcnlt  court  of  Baltimore, 
which  resulted  in  the  sale  of  the  property 
mentioned,  for  the  unpaid  taxes  of  1885  and 
1886.  The  city  became  the  purchaser  at  the 
tax  sale,  and  subsequently  sold  and  conveyed 
It  to  the  defendant,  Shipley,  who  is  now  the 
appdiee.  The  title  of  the  defendant  Is  found- 
ed upon  and  derived  from  the  tax  sale 
(Burronghs,  Taxn.  346;  Hnssman  v.  Dur- 
ham, 165  U.  S.  147.  17  Snp.  Ct  258;  Hefner 
V.  Xusorance  Co..  123  U.  S.  751.  8  Sup.  Ct. 
S3T);  for,  although  he  did  not  purchase  at  the 
tax  sale,  his  grantor,  the  dty,  did.  In  H^ner 
V.  Insurance  Co.,  supra,  it  Is  s^d:  "If  the 
tax  deed  Is  valid,  then,  from  the  time  of  Its 
delivery,  It  clothes  the  purchaser,  not  merely 
with  the  title  of  the  person  who  Iiad  been 
assessed  for  the  taxes,  and  had  neglected  to 
pay  them,  but  with  a  new  and  complete  title 
in  the  land,  under  an  independent  grant  from 
the  sovereign  authority,  which  bars  or  ex- 
tinguishes all  prior  titles  and  Incumbrances  of 
private  persons,  and  all  equities  arising  out  of 
thmi."  This  being  so,  the  controlling  ques- 
tion In  this  case  is  as  to'  the  regularity  and 
validity  of  the  proceedings  which  resulted  In 
the  tax  sale  at  whldi  the  grantor  of  the  plain- 
tlir  purchased. 

During  the  course  of  the  trial,  there  was 
but  one  exception  taken,  and  that  was  to 
the  ruling  upon  the  prayers,  which  resulted  in 
the  granting  of  the  defendant's  prayer,  and 
the  rejection  of  the  four  prayers  of  the  plain- 
tiff.  By  the  defendant's  prayer  It  was  declar- 
ed, as  we  have  already  seen,  that  the  plain- 
tiff had  not  shown  any  title  or  right  of  pos- 
session. All  the  rejected  prayers  are  based 
upon  the  theory  of  the  Invalidity  of  the  tax 
sale.  The  first  and  fourth  ask  the  court  to 
declare  that  the  plaintiff  bad  shown  a  good 
and  sufficient  title  and  right  of  possession, 
and  that,  therefore,  he  was  entitled  to  re- 
cover. But,  as  we  have  seen,  the  sufficiency 
of  the  plaintiff's  title  prior  to  the  tax  sale  is 
Immaterial  If  the  tax  sale  be  valid,  and 
whether  this  sale  be  valid  or  not  we  will 
briefly  Inquire. 

The  grounds  of  attack,  on  the  tax  sale  pro- 
ceedings, as  set  forth  hi  the  second  prayer 
of  the  plaintiff,  are  that  no  levy  was  made 
upon  the  property,  and,  In  the  third,  that  "the 
tax-sale  proceedings  show  that  tbe  city  col- 
lector failed  to  leave  with  the  person  by  whom 
were  to  b^  paid  the  taxes,  *  *  *  or  at 
his  usual  place  of  abode,  a  statement  showing 
the  amount  of  taxes  due,  *  *  •  with  a 
notice  annexed  th^to  that,  unless  said  taxes 
BO  due  were  paid  within  thirty  days  there- 
after, tbe  said  dty  collector  would  proceed 
to  collect  tbe  same  by  distress  or  execution, 
as  provided  by  law."  These,  together  with  the 
objection  that  the  iiiroceedlngs  show  that  more 
land  was  sold  than  was  neceuary,  conatltute 
tbe  case  of  the  iqrpeUanL 


First,  then,  In  regard  to  the  aufSclency  of 
the  levy:  It  haa  been  often  held  In  this  state 
that,  when  tax  sales  are  under  consideration, 
it  is  only  necessary  that  it  shall  appear  that 
there  baa  been  substantial  comidlance  with 
the  law  In  all  the  proceedings  oi  which  the 
sale  is  the  culmination,  and  that  the  order  oC 
ratification  Is  only  prima  facie,  and  not  con- 
clusive, evidence  of  the  validity  of  the  sale. 
Oulseb^  V.  Btchlson,  61  Md.  478;  Steuart  v. 
Meyer.  54  Md.  4&4;  Cooper  v.  Hohnes,  71  Md. 
20,17Ati.711;  lUcbardson  v.  Shupson.  82  Md. 
150,  33  At).  457.  It  was  said  In  Cooper  v. 
Holmes  "that  no  presumption  can  be  Invoked 
against  the  regularity  of  the  tax  proceedings." 
We  are  of  t^inlon  that  the  levy  in  this  case 
was  sufficient  It  amiears  by  the  return  of 
the  coUector  and  bailiff  that  aU  the  right,  title, 
and  estate  of  the  ownor  wwe  seized  and 
taken  by  virtue  of  the  laws  prescribing  the 
nanno*  ot  collecting  taxes  In  arrear.  We  ate 
not  to  assume  that  these  (^cers  failed  to  p»- 
'.orm  their  duty.  If  the  plaintiff  had  any 
ifflnnative  proof  to  show  that,  m  point  of 
fact,  no  actnal  entry  was  made,  and  that, 
therefore,  no  l^;al  seizure  or  taking  was  pos- 
sible, it  waa  his  duty  to  produce  It  In  the 
case  of  DuvaU  v.  Perkins,  77  Md.  687,  26  Atl. 
1086,  relied  on  by  the  plaintiff.  It  affirma- 
tively appeared  that  there  had  been  no  entry. 
There  was  no  such  evidence  In  this  case. 
On  the  contrary,  there  la  Indorsed  upon  the 
levy  the  following:  "Levy  made  In  presence 
of  J.  J.  Bock,  this  18th  May,  1887,  by  Ghartea 
M.  Hope,  bailiff."  Tbe  word  "levy"  Itself 
implies  seizure  In  the  ordinary  way  by  entry. 
Byer  v.  Etnyre,  2  Gill,  152;  Webst.  Int  Diet. 

But,  in  the  next  place,  it  was  cmitended 
that  the  description  ot  the  lot  as  set  forth 
in  the  levy  or  return  la  faulty,  and  not  suffl* 
clent  We  think,  however.  It  Is  ample.  It 
coTild  not  well  have  been  made  more  definite, 
unless  it  bad  been  described  by  metes  and 
bounds,  which  Is  not  necessary.  The  de- 
scription Is  "all  that  lot  of  ground  situate  in 
the  city  of  Baltimore,  being  on  the  northeast 
comer  of  Blverslde  avenue  and  Orindell 
street  Improved  by  a  two-story  brick  dwell- 
ing and  a  two-story  brick  stable."  Tbe  plat 
filed  shows  this  Is  an  exact  location  of  tlie 
premises.  Nothing  more  is  required.  Land 
taken  In  ^ecotion  need  not  be  described  by 
metes  and  bounds.  Tbe  description  In  the 
levy  is  needed  for  location  and  identification 
of  the  property,  and  not  for  exact  descrlptton. 
In  other  words,  it  need  not  be  described  with 
technical  accuracy  {Berry  v.  Griffith,  2  Har. 
&  G.  337;  Dorsey  v.  Dorsey,  28  Md.  388; 
Duvall  V.  Perkins,  77  Md.  586.  26  Atl.  1085; 
Keely  v.  Sanders,  99  U.  8.  441),  provided  a 
description  la  given  by  which  the  pn^erty 
may  be  readily  located. 

Again,  it  was  contended  that  the  tax  sale 
was  not  advertised  according  to  the  provi- 
sions of  the  Local  Code  of  Baltimore  City  of 
1S79  (article  49,  S  6),  which  provides  that 
the  property  to  be  sold  for  taxes  in  arrear 
■hall  be  advertised  for  sale  once  a  week  tat 
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four  BuccesslTe  weeks  In  two  dally  newspa- 
pers published  In  Baltimore.  The  sale  was 
made  on  the  aitli  December,  the  day  named 
In  tiie  notice*  ai^  it  was  pnblisbed,  accord* 
Ing  to  tbe  above  section  of  the  Local  Oode, 
fonr  snccesslTe  weeks  before  tbe  sale,  name- 
ly, on  the  26th  November,  the  2d,  9tb,  and 
IGtb  ot  December.  The  objection  that  tbe 
sale  i^onld.  have  been  had  on  the  23d,  In- 
stead of  tbe  2ith»  December,  and  that,  there- 
fore, the  whole  proceeding  Is  Irregular  and 
void,  la  sufficiently  answered  by  the  fact 
that  the  sale  took  place  on  the  day  fixed  by 
the  notice,  and  that  that  day  was,  if  not  the 
day  immediately  foBowlng  the  expiration  of 
the  notice,  the  next  day  thereafter.  This, 
in  our  oplnltm,  waa  sufficient  to  constitnte  a 
substantial  compliance  with  the  provisions 
Of  the  Local  Code  r^tive  to  giving  notice  of 
tbe  sale.  We  see  no  objection  to  the  descrlp- 
tidn  ot  the  lot  as  set  forth  In  tbe  advertise- 
ment 

It  Is  further  objected  that  there  was  a  fail- 
ure to  give  the  preliminary  notice  prescribed 
by  section  4,  of  article  49  of  the  Baltimore 
City  Code  of  1879,  which  provides  that  there 
shall  be  no  distress  for  arrearages  of  taxes 
untn  the  collector  shall  first  give  to  tbe  per- 
son so  in  arrrars,  or  baa  left  at  his  or  their 
residence  or  last-known  residence,  or.  If  nei- 
ther can  be  found,  on  tbe  premises,  a  state- 
ment of  the  indebtedness,  and  not  less  than 
30  days*  notice  of  intention.  If  bill  Is  not  paid 
in  that  time,  that  payment  wilt  be  enforced 
tor  distraint  or  execution.  The  tax  proceed- 
ings show  that  the  statements  of  indebted- 
ness (commonly  called  "tax  bills")  were  de- 
livered to  the  wife  of  tiie  ownw  or  person  as- 
sessed at  his  residence.  No.  10  Blverslde  ave- 
nue. At  the  foot  of  these  bills  there  was 
the  following  notice  printed:  "If  this  bill  Is 
not  jMid  within  SO  days  from  delivery,  pay- 
ment thereof  will  be  enforced  by  distraint 
or  execution."  It  is  xtrgeA  that  this  notice 
Is  fatally  defective,  because  the  name  of  the 
collector  does  not  appear  under  It  But  this 
objection  might  be  urged  with  equal  force 
against  the  statement  or  tax  bill.  It  has  nev- 
er  been  supposed  that  a  tax  bill  must  be  au* 
thentlcated  by  the  signature  of  any  one,  any 
more  than  any  oth«-  bill  or  statement  ot  In- 
debtedtaesB.  It  sufficiently  appears  that  the 
taxes  are  due  to  the  city  and  state,  and  the 
name  of  the  collector  upon  whom  tbe  law 
has  placed  the  duty  of  collecting  them  is 
printed  on  the  tax  bills.  We  are  of  opinion 
that  the  statement  and  notice,  taken  togeth- 
er, show  what  they  are,  and  tiiat  tbe  law  in 
this  respect  has  been  complied  with.  When 
a  delinquent  taxpayer  receives  such  a  tax 
bill  and  notice,  it  Is  Impoailble  to  suppose 
that  th^re  can  be  any  doubt  in  his  mind  as  to 
the  amount  of  taxes  he  owes,  and  that.  If  be 
does  not  pay  in  30  days,  tbe  collector  will 
proceed  by  way  of  distraint  or  execution.  It 
Is  said,  however,  that  this  notice  should  have 
been  given  to  or  left  at  the  resldmce  of  the 
plaintiff,  who  owes  the  toe.   In  answer  to  this 


objection,  It  is  sufficient  to  say  that  tUe  no- 
tice was  properly  given  to  the  owner  of  tbe 
leasehold  interest  under  a  lease  for  90  years, 
be  being  tbe  person  who,  under  our  tax  laws. 
Is  assessed  and  considered  as  the  owner. 
Mayor,  etc.,  of  Baltimore  v.  Canton  Co.,  63 
Md.  218.  The  rule  hdd  down  In  Dyer  v.  Bos- 
well,  39  Md.  471,  Mugrafl  v.  Cunningham, 
67  Md.  585,  and  oOker  cases,  to  the  effect 
that,  where  a  part  of  the  land  taxed  is  snffl- 
clent  to  pay  the  taxes  In  arrear,  the  collector 
can  sell  only  such  part  has  no  application 
to  a  small  d^r  lot  having  a  frontage  of  only 
20  feet  and  a  depth  of  120  feet  Imiunved  1^ 
a  dwelling,  stable,  and  sheds.  Judgment  af- 
firmed. 


(»  Hd.  413) 

OOLDSBOBOUOH  t.  GOLDSBOROn&H 
et  aL 

(Court  ot  Appeals  of  Maryland.-  Dec.  1, 1807.) 

CONTRAOTS— INTBKFHBTATIOK— TbSAKCT  IS 
COMMOK. 

An  agreement  was  made  between  six  own- 
ers of  land  that  they  should  own  it  as  tenants 
In  common,  and  that  it  should  not  be  disposed 
of  during  the  life  of  any  one  of  them.  Sub- 
sequently a  supplemental  agreement  was  en- 
tered into  by  alt  but  one  of  said  owners,  pro- 
vidiugi  that  on  the  death  of  any  one  of  the  six 
bia  snare  should  l)ecome  the  property  of  tb« 
aarriTors,  until  the  last  survivor,  who  should 
be  owner  of  the  whMe,  with  power  to  dispose 
of  it.  By  agreement  of  all  parties  interested, 
the  propHiy  was  sold  when  ooly  two  of  the 
original  parties  and  certain  heirs  of  a  third 
were  living;  one  of  tiiem  being  the  one  who 
did  not  sign  tbe  supplemental  agreement. 
Held,  that  the  party  who  bad  signed  the  sup- 
plemental agreement  was  not  entitled  to  five- 
sixths  of  tbe  proceeds  by  virtue  of  that  agree- 
ment, since  he  was  not  the  last  surviving  beir, 
and,  furthermore,  it  did  not  contemplate  a  sale 
except  by  the  last  tiurvivor,  nor  under  tbe 
earlier  agreement,  because  it  did  not  contem- 
plate a  sale;  and  hence  the  proceeds  of  the  sale 
were  ordered  to  be  distributed,  one-third  to 
each  of  the  two  snnivors,  and  the  other  third 
to  said  heirs. 

Appeal  from  circuit  court,  Talbot  county. 

Bill  by  George  R.  Goldsborough  against 
Charles  Goldsborough  and  others.  From  an 
order  ratifying  an  auditor's  report,  plahitlff  ap- 
peals. Affirmed. 

Ai^ed  before  McSHERRT,  C.  J.,  and  BRY- 
AN, BRISCOE,  RUSSUM,  BOTD,  ROB- 
ERTS, and  FOWLER,  JJ. 

J.  Frank  Bateman,  for  appeUant  Wm.  K. 
Martin  and  Aloozo  Lb  BfUes,  for  appellees. 

FOWLER,  J.  On  the  1st  Of  December,  1868, 
an  agreement  was  made  between  William, 
Mary  C,  EUza.  John,  George  Rn  and  SalUe  £2. 
Goldsborough,  who  were  then  the  only  bdrs  of 
the  late  Robert  H.  G<dd8borough,  of  Talbot 
county,  Hd.  All  of  the  parties  just  mentioned 
were  children  of  Robert  H,,  except  Ssllle  Bl, 
who  Is  bis  niece.  The  (mly  part  of  this  agree- 
ment with  which  we  are  now  concerned  is 
contained  In  the  last  ^uagraph:  "Lastiy.  la 
Is  hereby  stipulated,  agreed,  and  understood, 
and  the  parties  hereto  expresdy  stipulate  and 
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agree,  that  the  <dd  homestead  and  family  man- 
slon.  Myrtle  Grove,  Bhall  be  kept  ap  and  maln< 
talned  aa  a  Joint  and  common  home  for  all  the 
said  parties  hereto  at  all  times  In  the  future, 
as  in  the  past,  and  all  parties  hereto  are  en- 
titled at  all  times  to  the  privileges  and  enjoy* 
meats  of  said  home  at  Myrtle  Grove;  and  fur- 
thermore It  is  expressly  stipulated,  agreed,  and 
understood  by  all  the  parties  hereto  that  none 
of  said  parties  shall  have  any  exclusive  or  sep- 
arate right  of  property  In  Myrtle  Grove,  except 
as  a  homestead,  during  the  natural  life  of  any 
one  of  the  said  parties  (this  l^ug  understood 
to  mean  that  no  one  shall  call  for  a  division 
of  the  farm  called  Myrtle  Grove,  as  hereinafter 
laid  down,' so  long  as  It  may  be  occupied  or  de- 
sired to  be  occupied  as  a  home  by  any  one  of 
the  parties  to  this  agreement);  and  It  Is  also 
farther  stipulated  and  agreed  that  said  home- 
stead and  home  aforesaid  at  Myrtle  Grove 
shall  embrace  and  comprise  the  following  lands 
and  premises,"  which  are  described  by  metes 
and  bounds.  It  is  turther  stipulated  that  Myr- 
tle Grove,  the  family  homestead,  as  thus  de- 
scribed, "shall  be  and  remain  the  common  prop- 
^ty,  as  touuits  in  common,  and  not  as  Joint 
tenants,  of  said  contracting  parties,  and  sub- 
ject to  their  future  ownership  and  control,  aft- 
er the  decease  of  all  and  every  party  hereto, 
as  before  recited,  and  not  before."  For  a  num- 
ber of  years  the  family  homestead  was  used 
tor  the  purpose  to  which  It  was  dedicated  by 
the  foregoing  agreement  But  in  the  year  1883 
another  agreement  was  made,  which  upon  its 
face  shows  that  it  was  supplemoital  or  in  ad- 
dition to  that  part  of  the  former  agreement 
vhicta  we  have  quoted.  It  was  slgaed  by  all 
who  Jolaed  In  the  first  agreement,  except  SalUe 
B.  Goldsborough  (now  Mrs.  Martin),  and  pro- 
vides as  follows:  "It  is  further  understood  be- 
tween us,  the  heirs  of  the  Myrtle  Grove  home- 
strad.  that  it  Is  our  desire  that  each  Individual 
share  of  the  old  homestead,  after  the  death  of 
any  of  the  brothers  and  sisters,  shall  become 
the  property  of  the  surviving' brothers  and  sla- 
ters, and  so  on  until  the  last  heir,  who,  as 
owner  of  the  whole,  shall  dispose  of  the  old 
homestead  as  he  or  she  may  desire."  With 
the  exception  of  the  attestation  clause,  this  is 
the  whole  agreement.  It  was  executed  on  the 
3d  of  Jtly,  1883.  The  only  surviving  heU^  are 
George  B.  Goldsborough,  the  plaintiff.  Mrs. 
Martin  (formerly  Sallle  E.  Goldsborough),  and 
the  two  children  and  four  grandchildren  of  Wil- 
liam Goldsborough.  The  plalntlCC  alleges  in 
his  bill  that  he  and  Mrs.  Martin  are  the  only 
snrvlviug  parties  to  the  agreement  of  1866,  and 
that  neither  of  them  has  for  a  long  time  re- 
sided at  Myrtle  Grove,  that  it  cannot  be  di- 
vided without  loss  or  Injury  to  the  parties  In- 
terested, and  that  a  sale  thereof  ought  to  be 
made,  and  the  proceeds  divided  between  him 
and  Mrs.  Martin  according  to  their  respective 
rights;  he  clahnlng  five-sixths,  under  the  agree; 
ment  of  July,  1883,  and  conceding  to  her  on&- 
sixth,  under  tiie  agreement  of  1866,  thus  Ignor- 
ing alt<%ether  the  rights  of  the  other  parties 
defeodant,  namely,  ttie  children  and  grandchil- 


dren of  his  brother  William.  The  defendants 
have  all  consented  to  a  sale,  but  they  deny  that 
the  plaintiff  is  entitled  to  five-slxtbs  of  the  pi'o- 
ceeds  of  sale,  and  contend  that  they  must  be 
divided  between  the  parties  as  though  the 
contract  or  paper  of  July  3,  1883,  had  not 
been  executed;  that  Is  to  say,  one  third  to 
the  plaintiff,  one  third  to  Mrs.  Martin,  and 
the  remaining  third  to  be  divided  among  the 
children  and  grandchildren  of  WilUanl. 

It  is  evident  that  the  distribution  soaght 
by  the  plaintiff  would  be  contrary  to  the^ 
agreements,  as  well  as  to  every  rule  recog- 
nized by  the  statute.  For,  If  the  agreement 
of  1883  Is  to  control,  it  Is  apparent  that  his 
contention  must  fall,  because,  whatever  else 
was  Intended  by  the  parties  who  signed  that 
agreement,  it  Is  clear  that,  according  to  the 
language  used  therein,  It  was  their  desire 
that  each  Individual  share  of  the  old  home- 
stead, after  the  death  of  any  of  them,  should 
become  the  property  of  the  survivors,  and  so 
on  until  the  last  heir,  who,  as  owner  of  the 
whole,  should  dispose  of  the  old  homestead 
as  be  or  she  may  desire.  And  the  same  con- 
clusion must  follow  if  the  agreement  of  186<> 
is  to  be  effective,  for  It  Is  equally  clear  that 
under  Its  provisions  Myrtle  Grove  was  to  be 
the  common  property  of  all,  without  the 
power,  however,  of  any  one  or  more  to  de- 
mand a  sale  or  partition  without  the  con- 
sent of  the  others,  so  long  as  Myrtle  Grove 
should  be  occupied  as  a  home  by  any  of  the 
parties  to  the  agreement  And  there  Is  alsc 
a  special  reservation  by  which  the  parties 
declare,  In  words  not  to  be  misunderstood, 
tbat  the  homestead  shall  remain  the  com- 
mon property,  as.  tenants  in  common,  of  all, 
— subject,  of  course,  to  its  use  as  provided  In 
the  agreement  How  the  plaintiff  can,  un- 
der this  agreement,  claim  five-sixths  of  the 
proceeds  of  sale,  as  be  does  under  his  excep- 
tions to  the  auditor's  second  acmunt;  it  is 
difficult  to  see.  And  so  It  Is  also  equally 
difficult  to  maintain  the  proposition  Involved 
In  his  exception  If  the  contract  of  1883  Is  to 
govern;  for  by  this  contract  It  Is  certain, 
whatever  else  may  be  uncertain  about  It, 
that  It  is  the  expressed  desire,  and  therefore 
the  Intention,  of  the  contracting  parties,  that 
the  last  surviving  heir  should  become  the 
sole  owner  of  the  old  homestead,  with  power 
to  dispose  of  the  same  as  he  or  she  might 
desire.  Therefore,  even  if  we  were  disposed 
to  give  the  contract  of  1883  full  force,  the 
plaintiff's  contention  gets  no  moro  support 
from  It  than  from  the  contract  of  1866,  But 
the  simple  answer  to  the  whole  contention 
of  the  plaintiff  Is  that  (without  stopping  to 
discuss  the  nature  of  the  paper  executed  In 
July,  1883,  and  whether  it  be  a  contract  or 
will),  "to  allow  It  to  be  made  to  confer  upon 
a  person  who  Is  not  the  last  heir  a  right 
that  was  Intended  to  be  conferred  by  the 
signers  of  that  paper  upon  one  who  should 
prove  to  be  the  last  heir  would  be  to  defeat 
entirely  the  object  and  purpose  of  those  who 
signed  It"   In  addition  to  this,  It  seems  to 
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UB  that  another  saggestion  made  the  de- 
tendantB  Is  coDclusive.  Assuming  the  con- 
tract of  1863  to  be  ralld,  it  is  clear  that  it 
has  relation  only  to  Myrtle  Grove  as  a  home- 
stead, and  It  never  contemplated  a  distribu- 
tion of  the  proceeds  of  sale  among  tne  par- 
ties interested.  Its  object  waa  to  prevent 
a  sale,  except  by  the  last  heir,  and  he  or  she 
was  to  be  the  absolute  owner  of  the  whole, 
and  therefore  the  owner,  also,  of  the  pro- 
ceeds of  sale.  Bat  ail  the  parties  having 
any  Interest  in  the  homestead  have  agreed 
to  sell  It,  and  it  has  been  sold.  The  subject-, 
matter  of  the  agreement,  the  family  home, 
no  longer  exists;  and  there  is  no  reason, 
founded  either  npon  the  Intention  of  the  par- 
ties, or  the  principles  of  equity  and  fairness, 
which  require  us  to  apply  to  the  proceeds 
of  sale  agreements  which  were  doubtless  in- 
spired by  a  love  of  the  old  family  home,  and 
a  desire  to  make  It  the  home  of  "the  last- 
heir."  The  distribution  of  the  fond  will 
therefore  be  made  as  though  tne  contract  or 
paper  of  July  3,  1883,  had  never  been  exe- 
cuted;  and  the  order  appealed  from,  hav- 
ing floally  ratified  the  auditor's  ^ond  ac- 
count, which  made  a  distribution  according 
to  the  views  here  expressed,  will  be  affirmed. 
Order  afflrmed  with  costs. 


(86  Md.  41B) 

HUGHES  T.  DROVERS'  &  MECHANICS' 
MAT.  BANK  OF  BALTIMORB. 

(Court  of  Appeals  of  Mniyland.  Dec.  1,  1897.) 

WtLI*  —  CONSTRCOTION  —  PoirBRS   OF   LrOATBS  — 

Salbs  by  Trcatbe— Application  o?  Fukcbasb 
monet—cohporatioms— tbahbrbhs  ov  bfock— 

LlABILITF. 

1.  A  will  t)e42Deathed  bank  stock  in  the  fol- 
lowlne  terms:  "All  of  which  is  to  be  trans- 
ferred  to  her  in  her  own  name,  to  use  the  in- 
terest thereof  aa  long  as  she  may  live,  and  at 
her  death  to  be  eqaally  divided  among  her  cbii- 
dreo,  unless  she  becomes  a  widow.  Then  slie 
is  to  have  full  control  of  this  bequest,  to  do  with 
it  as  she  pleases."  Bdd  to  confer  upon  the 
legatee  ail  the  righta  incident  to  ownership,  so 
far  as  the  power  of  disposition  Is  concmied. 

2.  A  pnrdiaBer  from  a  trustee  is  not  Ijound  to 
look  to  the  application  of  the  parcbase  mon^, 
where  the  trustee  has  power  to  sell  and  rein- 
vest. 

S.  Where  It  Is  ^  duty  of  a  corporatlcm  to 

protect  its  stockholders  from  unauthorised 
transfers  of  stock,  it  must  require  satisfactory 
evidence  of  authority  to  tronsfer;  and  when 
It  has  notice  of  want  of  authority,  or  is  put  up- 
on inquiry,  and  fails  to  investigate,  it  becomes 
liable,  by  allowing  an  unauthorized  transfer  to 
be  made. 

4.  But,  where  power  to  transfer  appears,  it 
is  not  bound  to  Inquire  whether  the  transferror 
is  attempting  a  fraud. 

Appeal  from  circuit  court  of  Baltimore  dty. 

Action  by  Peyton  M.  Hughes,  trustee, 
against  the  Drovers*  &  Mechanics'  National 
Bank  of  Baltimore,  to  require  delivery  of 
shares  of  stock.  From  a  decree  for  defend- 
ant, plaintltf  appeals.  Affirmed. 

Argued  before  McSHERRY,  O.  3.,  and 
BRYAN.  BRISCOE,  FOWLEB,  BOBBRTS, 
PAGE,  and  BOYD,  JJ. 


Henry  0.  Kennard,  tat  appelant 
McColgan,  for  appellee. 


Jas. 


PAGE,  3.  The  object  of  this  proceeding 
Is  to  require  the  appellee  corporation  to  de- 
liver up  to  the  appellant  trustee  the  certifi- 
cate of  20  shares  of  its  stock  or  a  new  certifi- 
cate for  that  numt)er  of  shares,  or  the  equiv- 
alent of  them  In  money.  There  are  but  few 
facts  In  the  case,  and  they  are  undisputed. 
John  Carues,  of  Baltimore  city,  deceased,  by 
the  second  clause  of  his  will  devised  and  l>e- 
queathed  to  his  married  daughter,  Margaret 
Pawley,  "house  No.  128  N.  Elden  street.  I 
also  give  her  twenty  sliares  of  the  Nat. 
Drovers'  and  Mechanics'  Bank,  par  value 
one  hundred  dollars  each;  I  also  give  bcr 
one  ground  rent  on  the  N.  E.  corner  of  Monu- 
ment and  Durham  Sts.;  and  I  also  give  her 
whatever  may  be  due  me  from  two  sharet* 
of  the  East  Balto.  Permanent  Land  Co.  and 
Building  Society.  All  of  which  Is  to  l>e  trans- 
ferred to  her  in  her  own  name,  to  use  the 
Interest  thereof  as  long  as  she  may  live,  and 
at  her  death  to  be  equally  divided  amon^  her 
children,  unless  she  becomes  a  widow.  Then 
she  Is  to  have  full  control  of  this  bequest,  to 
do  with  it  as  she  pleases.  I  also  give  her 
the  amoupt,  as  shown  on  my  book,  due  me 
by  her  husband,  Finley  Pawley."  On  the 
l&th  of  May,  18^,  the  orphans'  court  of  Bal- 
timore city  "ordered  and  directed  that  the 
said  executrices  have  transferred  to  the  lega- 
tees under  the  will,  viz.:  Margaret  Pawley, 
20  shares  of  the  National  Drovers'  and  Me- 
chanics* Bank  of  Baltimore;  Andrew  J. 
Games,  five  shares  of  the  Consolidated  Gas 
Company."  Thereupon  the  stock  of  the  Na- 
tional Drovers'  &  Mechanics'  Bank  (being 
the  stock  now  In  question)  was  transferred 
to  Margaret  Pawley,  who,  later  on,  sold  it 
to  various  persons,  and  used  the  proceeds 
thereof  for  the  support  of  herself  and  her 
family.  It  is  not  contended  that  the  bank 
bad  other  knowledge  of  the  condition  of 
Mrs,  Pawley's  ownership  than  that  which 
appeared  from  its  own  records.  None  of  the 
stock  was  purchased  by  the  bank,  or  on  Its 
account;  and  It  had  notblng  to  do  with  the 
transactions  by  which  the  Utie  passed  tram 
Mrs.  Pawley.  except  to  permit  the  transfers 
to  the  purchasers  to  be  made  on  its  books. 
Upon  these  facts,  it  Is  contended  by  the  ap- 
pellant that  Mrs.  Pawley  had  only  a  life  es- 
tate in  the  stock,  and  it  was  the  duty  of 
the  bank  to  see  that  no  transfer  should  be 
made  by  her  that  did  not  protect  the  interest 
of  the  persons  entitled  to  the  fund  after  her 
death;  and  this  notwithstanding  the  order 
of  the  orphans'  court.  This  conclusion,  it 
is  ai^ed,  ensues  from  the  fact  that,  by  rea- 
son of  the  transfer  of  the  executrices  of  the 
will  of  John  Games,  the  bank  had  notice  of, 
or  was  bound  to  know  the  contents  of,  that 
instrument,  and  such  knowledge,  as  was  said 
In  Ehlens'  Case,  72  Md.  218, 19  Ati.  651,  "con- 
tinued all  the  way  down."  Passing  by.  how- 
ever, the  effect  of  the  order  of  tbe  wpliaiis' 
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court,  and  asBDmliigi  for  the  sake  of  the 
argument,  that  under  all  the  circumstances 
of  the  case  the  bank  must  be  charged  with 
full  notice  of  the  will  and  its  contents,  let 
U8  inquire  what  were  the  rights  of  Mrs.  Paw- 
ley  In  and  concerning  the  stock.  It  was  in- 
sisted by  the  appellee  that  "no  trust  what- 
ever was  created"  by  the  second  parairrapfa 
thereof;  that  the  words,  "to  use  the  Inter- 
est thereof  aa  long  as  she  may  lire,  and  at 
her  death  to  be  equally  divided  among  her 
children,  unless  she  become  a  widow.  Then 
she  Is  to  have  full  centred  of  this  bequest, 
to  do  with  It  as  she  pleaeee,"— when  taken  In 
connection  with  the  direction  to  "transfer  to 
her  In  her  own  name,"  ought  to  be  regarded 
as  words  of  recommendation  only,  and  In- 
sufficient to  raise  a  trust.  However  that  may 
be.  It  Is  dear  that  some  force  must  be  given 
to  the  words,  "all  of  which  ia  to  be  trans- 
ferred to  her  in  her  own  name."  It  shotUd 
be  noted  that  In  the  first  paragraph  the  testa- 
tor employs  the  same  words  In  reference  to 
the  gift  of  real  and  personal  property  to  his 
other  daughter,  on  whom  be  unquestlona- 
tdy  Inteuded  to  bestow  all  the  prop^ty  there- 
in named,  without  any  limitation  whtftever. 
When  be  uses  the  same  words  In  the  second 
paragraph,  we  are  not  at  liberty  to  suppose 
be  used  them  wfthont  intending  that  th^ 
should  have  some  significance.  If  he  merely 
Intended  to  convey  a  life  estate  to  bla  daugh- 
ter, with  remainder  to  her  children,  the  grant 
would  have  been  as  effectual  without  them 
as  with  them.  By  requiring  that  the  full 
title  should  stand  "In  her  own  name,"  be  did 
not  intend  that  she  should  have  the  full  pow- 
er of  disposing  of  It,— at  least,  for  the  pur- 
pose of  a  change  of  Investment  He  knew 
when  the  stock  was  transferred  to  her  that 
she  would  receive  a  certificate,  under  the  seal 
of  the  coiporaUon,  to  the  effect  that  she  was 
entitled  to  20  shares  of  stock,  which  would 
be  transferred  on  the  books  of  the  corpora- 
tion when  she  surrendered  the  certificate. 
Bank  v.  Lanier,  11  WalL  300;  Kortrlght  v. 
Bank,  20  Wend.  M.  It  cannot  be  supposed 
that,  when  the  testator  directed  that  she 
should  bold  the  stock  In  her  own  name,  he 
Intended  to  deny  to  her  what  was  the  conse- 
quence of  such  holding  (that  is,  the  power  of 
transferring  it);  and  granting  her  this  power 
was  equivalent  to  granting  her  the  right  to  do 
to.  The  direction,  therefore,  that  the  stock 
should  be  transferred  to  her  in  hei;,own  name, 
would  seem  to  confer  npon  her  all  the  rights 
incident  to  full  ownership,— so  tar,  at  least, 
as  the  power  of  disposition  was  concerned. 
It  indicated  that  the  testator  reposed  In  her 
an  especial  confidence  and  trusted  to  her 
pmdence  and  discretion  for  the  care  and  pro- 
tection of  the  property.  If  he  Intended  to 
raise  a  trust,  he  also  intended  to  conunit  It 
to  her  hands,  with  plenary  power  to  sell  It 
whenever,  In  the  exercise  of  her  Judgment,  a 
change  In  the  investment  became  necessary. 

This,  then,  Is  the  case  of  a  person  holding 
stock  in  her  own  name»  w^tb  full  power  to 


transfer  It  Under  micb  circumstances,  It  Is 
Immaterial  to  inquire  as  to  wliat  notice  the 
bank  had,  or  ougbt  to  have  had,  or  what  au- 
thority the  orphans'  court  had  to  pass  the 
'order  of  the  15tb  May,  ISS^  It  was  undoubt- 
edly within  the  express  terms  of  the  will  that 
the  stock  was  transferred  to .  Mrs.  Pawley. 
Though  there  might  be  a  trust  tor  the  benefit 
of  the  children,  yet,  If  she  has  power  to  trans- 
fer It,  the  bank  had  no  power  to  prevent  it, 
and  no  obligation  to  see  to  t)ie  application 
of  the  purchase  money.  Not  even  a  pur- 
chaser from  the  trustee  Is  bound  to  look  to 
the  application  of  the  porcbase  money  In  & 
case  where  the  trustee  has  power  to  sell  and 
reinvest  Van  Bokkelen  v.  Tinges,  S8  Md. 
57,  Nor  can  a  corporation,  whose  duty  to 
Its  stockholders  is  to  protect  persons  Interest- 
ed "from  nnauthorized  transfers"  (Lowry's 
Case,  Taney,  310-ai7.  Fed.  Cas.  No.  8,581), 
be  bound  to  examine  whether  the  transfer- 
ror, with  power  to  transfer.  Is  not  attempting 
a  fraud.  Corporations  are  the  custodians  of 
the  evidence  of  title  to  their  stock,  and  for 
that  reason  are  held  to  the  exercise  of  rea- 
sonable care  and  diligence  In  its  preservation. 
They  are  bound  to  require,  and  are  entitled 
to,  the  production  of  aatlsfflctory  evidence  of 
the  authority  of  the  person  who  proposes  to 
make  the  transfer.  But  when  th^  have  no- 
tice of  the  want  of  authority,  or,  being  put 
upon  Inqniry,  fail  to  make  the  proper  Investl- 
gatibns,  they  become  responsible  for  allowing 
an  unauthorized  transfer  to  be  made.  Peck 
T.  Bank,  16  R.  I.  710.  19  Aa  36»;  Bayard 
Bank,  62  Pa.  8t  235;  Crocker  t.  Railroad 
Co.,  137  Mass.  417;  Marbnry  t.  Ehlen,  72 
Md.  216,  19  Aa  618;  Grafflin  v.  Robb,  81 
Md.  453,  35  Atl.  971;  Stewart  r.  Insurance 
Co.,  63  Md.  676;  Abell  v.  Brown.  06  Md.  222. 
It  may  be  proper  ta  add  that  If  the  will  cre- 
ated a  trust,  and  the  bank  knew,  or  had  rea- 
sonable ground  for  believing,  that  Mrs.  Paw- 
ley  intended  to  misapifly  the  money,  or,  by 
the  very  act  of  transferring,  waa  iu)plylng  it 
In  violation  of  the  terms  of  the  trust,  there 
wotild  then  arise  a  question  that  the  facts 
of  this  case  do  not  now  ivesoit  The  decree 
must  be  siBnned.  Decree  afflrmed. 


(H  Ud.  4») 

ANDERSON  v.  STATID. 
(Oonrt  of  Appeals  of  Maryland.  Dec.  2, 1897.) 

FORHSR  JSOPABVT. 

The  plea  of  former  jeopardy  Is  not  avail- 
able where  there  has  heen  do  verdict  rendered 
by  the  joiy  In  the  former  triaL 

Appeal  fKon  criminal  coort  of  Baltimore 
city. 

Caleb  Anderson  was  convicted  of  violating 
the  lottery  law,  and  appeals.  Affirmed. 

Argued  before  McSHBRBT.  C.  J.,  and 
BRYAN,  PAGE,  BRISCOE,  and  BOTD,  JJ. 

Thcanas  C.  Ruddell,  for  appellant  Att7. 
Gen.  Claban^  and  Benry  Did^,  for  tlu 
Stat& 
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BBISCOB,  J.  On  the  12th  of  April,  1897, 
the  apiiellant  Caleb  Andown,  was  Indicted 
and  tried  in  the  crlmhial  court  of  Baltimore 
clt7  for  violating  the  lottery  law  of  the  state. 
Upon  this  trial  the  Jmy  was  not  able  to  agre^ 
and  vas  discharged.  Afterwards,  on  the  9th 
of  June,  he  was  again  put  upcni  trial  on  the 
same  Indictment  He  filed  the  .  following 
plea:  "That  the  state  of  Maryland  ought  not 
further  to  prosecute  the  Indletm^t  against 
him,  the  said  Cal^  Anderson,  because  he 
aaith  that  at  the  January  term  of  the  criminal 
court  of  Baltimore  city,  to  wit.  on  the  12th 
day  of  April,  1897,  this  conrt  ordered  him  to 
be  put  upon  hia  trial  oa  the  indictment  now 
pending  against  bim.  Thereupon  a  Jury  was 
duly  sworn  to  try  the  Issues  between  the  state 
of  Maryland  and  the  defendant,  and  after 
said  Jury  heard  the  testimony  in  the  said 
cause  they  retired  In  charge  of  a  bailiff  sworn 
to  attend  them.  That,  after  the  jury  had  re- 
tired to  consldar  tiielr  verdict  the  court  or* 
dered  and  directed  the  clerk  to  dlsdiaige  the 
jury  from  the  further  consideration  of  the 
case  if  they  were  not  aide  to  agree  by  5 
o'clock  p.  m.  Thereupon  the  court  adjourned 
until  the  next  morning  10  a.  m.  That 
Hance  W.  B.  Reed,  the  deimty  clerk,  so  In- 
structed as  aforesaid  l:^  the  court,  at  the  time 
ordered  by  the  court,  went  to'the  Jury  room, 
and  inquired  it  the^  had  agreed  up(m  a  ver^ 
diet,  to  which  they  replied  that  they  had  not, 
and  said  Beed  thai  adced  them  If  It  was  pos- 
sible for  them  to  agree  upon  a  verdict,  to 
which  th^  replied  It  was  not  Whereupon 
the  said  Hance  W.  B.  Beed  discharged  the 
said  Jury  from  the  further  condderatlon  of 
Qiis  case."  Tba  state  demurred  to  this  plea, 
and  the  demurrer  was  ruled  good.  The  trav- 
erse was  then  tried  upon  the  plea  of  not 
guilty,  and,  being  convicted  on  the  fourth  and 
fifth  counts  of  the  indictment,  has  appealed 
from  the  Judgment  entered  agahiat  him. 

The  principal  question,  then,  Cor  us  to  de- 
termine. Is  whether  the  discharge  of  the  Jury 
upon  its  failure  to  agree,  In  this  case,  consti- 
tutes a  l^al  bar  to  a  future  trial.  The  law 
la  well  settled  hi  this  state,  since  the  cose  of 
Hoffman  t.  State.  20  Md.  432,  that  the  dis- 
charge of  a  Jury  Is  a  matter  of  discretion  for 
the  court,  and  that  when,  in  the  ez^clse  of  a 
sound  discretion,  it  takes  place,  It  presents 
no  impediment  to  a  second  trlaL  In  the  case 
of  Simmons  v.  U.  S..  142  U.  S.  149,  12  Sup. 
Ot  171,  Mr.  Justice  Gray,  spealdng  for  the 
susffeme  court  upon  this  question,  says  that 
the  general  rule  of  law  upon  the  power  of 
the  court  to  discharge  the  Jury  in  a  criminal 
case  before  verdict  was  laid  down  by  this 
court  more  than  60  yeani  ago,  In  a  case  pre- 
senting the  question  whether  a  man  charged 
with  a  capital  crime  was  entitled  to  be  dis- 
charged because  the  Jury,  being  unable  to 
agree,  had  been  discharged,  without  his  con- 
sent, from  giving  any  verdict  upon  the  In- 
dictment. The  court,  speaking  by  Mr.  Justice 
Stwy,  said:  "We  are  of  opinion  that  the  facts 
constitute  no  legal  bar  to  a  future  trlaL  Tlie 


prisoner  has  not  been  conWcted  or  acquitted, 
and  may  again  be  put  upon  his  defense.  We 
think  that.  In  all  cases  ot  this  nature,  the 
law  has  invested  courts  ot  Justice  with  the 
authority  to  discharge  a  Jury  from  f^vlng  any 
verdict  whenever,  in  thdr  opinion,  taking  all 
the  circumstances  bito  consideration,  there  is 
a  manifest  necessity  for  the  act,  or  the  ends 
of  public  Justice  would  othowlse  be  defeated. 
They  are  to  exercise  a  sound  discretion  on 
the  subject,  and  it  is  impossible  to  define  all 
the  circumstances  which  would  render  it  prop- 
w  to  interfere.  To  be  sure,  the  power  ou^t 
to  be  used  with  the  greatest  caution,  under 
urgent  drcumstances,  and  for  very  plain  and 
obvlons  causes,  and,  In  capital  cases  especially, 
courts  should  be  extremely  careful  how  they 
interfoe  with  any  of  the  chances  ot  life  In 
favor  of  ftx  prisons.  But,  after  all,  tbey 
have  the  right  to  ofder  the  discharge,  and  the 
security  which  the  public  have  for  the  faith- 
ful, sound,  and  conscloitlous  exercise  of  ibSs 
discretion  rests  In  this,  aa  in  other  cases,  upon 
the  responsibility  of  the  Judges,  under  their 
oatha  of  office."  U.  S.  v.  Peres.  9  Wheat 
579l  And  to  the  like  effect  are  the  numt  re- 
cent cases  of  Logan  v.  U.  S.,  144  T7.  S.  263, 12 
Sup.  Ct  617;  Thompson  v.  U.  S.,  lESS  IT.  8. 
274, 16  Qap.  Gt  73.  And  the  English  author* 
itlea  are  to  tiie  same  effect  Whisor  v.  Beg.. 
L.  B.  1  a  B.  289,  6  Best  &  8. 143,  and  7  Best 
ft  S.  400.  But  even  If  it  be  conceded  that 
the  question  raised  by  the  plea  of  former  Jeop- 
ardy waa  reviewable  by  this  court,  it  would 
not  avail  the  traverser  here,  because  there 
waa  no  verdict  by  the  Jury,  and  no  maa  is  in 
Jetqiardy  until  verdict  haa  been  rendered. 
The  error  of  which  the  traverso"  complains, 
if  error  at  all,  only  resulted  in  a  mistrial  of 
tiie  case.  Hof^oaan  v.  State,  20  Md.  4Si; 
Kearney  v.  State,  48  Md.  27.  The  Judgment 
must  therefore  be  affirmed.  JAdgment  affirm* 
ed,  with  coata. 


(S6  Ud.  240) 

WALSH  V.  JENVBT. 
(Oonrt  of  Appeals  of  Maryland.    Mardi  81, 
1897.) 

Appbal— BBvamrata  Brrob. 

Id  an  acUtm  for  wprk  and  materials,  the 
court  correctly  charged  that  If  the  work  waa 
done  under  a  special  contract  as  alleged, 
thou^  not  as  skillfully  as  agreed,  and  defend- 
ant acc^ted  the  work,  plaintiff  was  Mititled  to 
recover  sach  sum  as  the  work  and  materials 
were  wortlh  The  verdict  for  plaintiff  exceeded 
the  rate  of  compensation  fixed  by  the  special 
oontract  BeM,  that  the  jndsment  shoQld  not 
be  reversed  because  the  court  did  not  charge 
that  the  amount  recovered  could  not  exceed 
the  compensati<Hi  fixed  by  the  contract  where 
the  verdict  was  for  an  amount  not  In  excess  of 
the  iMlance  due,  as  fixed  by  the  prices  named 
in  the  contract  and  the  Interest  thereon,  since 
the  inry  had  a  right  to  allow  intraest  Per 
Boyd,  J.,  dissenting. 

Dissenting  opinion.  For  report  of  majority 
oidnion.  see  36  Atl.  817. 

BOYD,  J.  I  noted  my  dissent  In  this  case 
because  I  was  satisfied  the  appellant  had  not 
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been  Injured  by  the  mlingB  of  the  court  be- 
low, althou^  I  agree  with  the  other  Judges 
who  sat  lu  all  other  respects.  The  difference 
between  the  balance  dne  on  the  principal,  ac- 
cording to  tbe  contract  prices,  and  the  amount 
of  the  verdict,  Is  easily  accounted  for  If  the 
Interest  Is  calculated.  The  Jury  had  the  right 
to  allow  Interest,  and  as  the  verdict  was  for 
an  amount  not  in  excess  of  the  balance  due, 
a^  fixed  by  the  prices  named  In  the  contract, 
and  the  Interest  thereon,  the  appellant  was 
not  Injured,  and  Qterefote.  In  my  oi^on,  was 
not  entitled  to  a  rorersBl  <tf  the  Judgment; 


(at  lid.  m> 

TBXTOR  T.  ORR. 
(Court  of  Appeals  of  ^laryland.  Dee.  1,  1897.) 

A88IONMBNT  fOR  CKBDn-ORS— PRIOKITT  OT  LlB!fS 
— PlBDOB— CHATTBL  MOKTOIOE— C0N8IDEKA,TI01f. 

1.  A  debtor  agreed  with  a  creditor  that  cer- 
tain persoDsi  property  shoald  be  siren  to  the 
creditor  as  secarltr  for  the  payment  of  four 
notes,  and,  on  failure  to  pay  the  notes,  the 
propcTtT  should  become  that  of  the  creditor. 
Tbe  debtor  remained  In  posse sslcto  of  the  prop- 
erty, failed  to  pay  the  notes  as  agreed,  and 
made  an  assignment  for  the  benefit  of  his  cred- 
itors. Held,  that  the  creditor  was  entitled  to 
have  the  agreement  enforced  in  equity  as 
against  the  debtor  or  those  claiming  under  him, 
witiiont  equity  superior  to  that  of  the  creditor, 
and  as  against  debtor's  assignee,  or  an  secured 
creditora  who  became  anch  prior  to  the  execu- 
tion of  the  agreement,  but  uot  as  against  sub- 
sequent creditors  who  contracted  with  debtor 
without  notice  of  said  lira. 

2.  A  pledge  cannot  be  created  as  security  for 
a  debt  without  a  transfer  of  the  thing  i^edged 
to  pledgee  or  hja  agent. 

8.  Under  Oode,  art  21,  J  40,  a  chattel  mort- 
gage or  a  bill  of  sale  is  not  efFectlve  as  against 
third  parties,  unless  acknowledged  and  record- 
ed, where  the  mortgagor  or  sdter  remained  In 
poBsesaion. 

4.  A  promise  to  execute  a  chatty  mortgage, 
or  a  defectively  executed  or  unrecorded  mort- 
gage, creates  an  equitable  lien  on  the  property, 
which  will  be  enforced  by  a  court  of  equi^ 
against  the  mortgagor. 

6.  A  pre-existing  debt  Is  a  suffldnit  consid- 
eration for  an  unrecorded  mwtgage  to  Und  the 
parties  thereto. 

Appeal  from  drcolt  coort,  Baltimore  connty. 

Bin  by  Anton  Textor  agidnBt  Waltman  L. 
Orr,  trustee,  tor  D.  B.  McOaoIoy,  bucdrent 
From  a  judgment  for  idalntU^  defendant  ap- 
peala.  Affirmed. 

Argued  befoze  MoSHB^Y,  0.  and 
BBISGOB.  PAGHD,  BOBKBTS,  BOTD,  and 
BUSSUM,  JJ. 

John  I.  Yellott  and  O.  I.  Tellott,  for  appe- 
lant J.  P.  C.  Talbott  and  Albert  S.  J.  Ow- 
ens, for  appellee. 

BBISCOB,  J.  In  AprU,  1806,  Daniel  B. 
McCaoIey,  who  was  then  carrying  on  the  busi- 
ness of  barrel  making,  was  Indebted  to  the 
appelant,  Textor,  for  materials  purchased,  in 
the  earn  of  $1,266.34.  In  order  to  secure 
this  Indebtedness,  and  to  obtain  farther  cred- 
it from  Textor,  the  following  agreement  was 
entered  Into  between  the  parties:  "This 
,  agreement,  made  this  second  day  of  April, 


1880,  In  Elllcott  City,  Baltimore  county,  state 
of  Maryland,  between  D.  B.  McCauiey,  of  said 
city,  in  Baltimore  eotmty,  of  the  first  p^rt, 
and  Anton  Textor,  of  the  city  of  Baltimore, 
also  in  state  of  Maryland,  of  the  second  part, 
witnesseth:  That  the  said  D.  B.  McCauiey, 
of  the  first  part,  hereby  f^ves  the  hoops  which 
are  now  stared  in  the  old  stone  foundry  now 
owned  by  the  G.  A.  OambrlU  Mfg.  Co.  (said 
foundry  Is  In  Elllcott  City,  In  Baltimore  Co., 
Maryland)  as  security  for  the  payment  of 
four  notee^  which  are  all  dated  April  2nd, 
1896,  drawn  by  John  W.  McCauiey,  favor  D. 
A.  McCauiey.  say,  running  for  40,  60,  90  days, 
and  four  months,  amounts  $300.00,  $300.00; 
$»00.00,  and  $966.43;  total,  1,256  «s/ioo. 
That  said  Anton  Textor  hereby  agrees  to  re- 
lease his  claim  against  said  hoops  upon  the 
payment  of  the  last  aforesaid  note,  amount 
356<Vioo>  That  the  storage  of  said  lot  of 
hoops  Is  to  be  paid  by  tbe  said  McCauiey. 
That  said  McCauiey  claims  that  there  are 
about  three  hundred  thousand  hoops  In  the 
old  stone  foundry.  That  said  lot  of  hoops  to 
be  the  property  of  said  Anton  Textor  In  the 
event  of  any  of  said  notes  not  being  paid  at 
their  maturity.  Witness  our  hands  and  seals, 
this  second  day  of  April,  189a  D.  B.  McCau- 
ley.  [Seal.]  Anton  Textor.  [Seal.]  Witness: 
Geo.  A.  NIchlas."  The  hoops  mentioned  In 
this  contract  were  titoreA  at  tbe  time  of  Its 
execution  In  a  bnllding  under  the  control  of 
McCauiey,  and  remained  In  his  possession, 
without  any  delivery,  actual  or  comtructlve, 
to  the  ai^llant,  until  December  9,  1896, 
when  McCauiey,  In  his  own  right  and  as  sur- 
viving partner  of  the  firm  of  D.  R.  McCau- 
iey &  Co.,  execoted  a  general  assignment  of 
all  his  property  for  the  benefit  of  creditors, 
to  the  appellee,  W.  L.  Orr.  This  assignee  took 
possession  of  the  hoops  referred  to  (then 
amounting  to  abont  280,000),  and  the  appel- 
lant filed  a  petlticai  in  the  court  below,  which 
had  assumed  jurisdiction  'over  the  admlnls* 
tratlon  of  the  trust,  asking  tbat  the  agree- 
ment be  enforced  as  seating  a  first  lien  In 
his  favor  on  these  hooga  taken  into  posses- 
sion by  tbe  trustee. 

It  Is  dear,  we  think,  that  the  contract 
above  set  forth  did  not  constitute  a  pledge 
of  tbe  hoops  as  security  for  the  debt,  be- 
cause transfer  of  possession  of  the  thing 
pledged  to  the  i^edgee  or  to  a  third  party  fdr 
bis  benefit  Is  essential  to  the  creation  of  a 
pledge.  Casey  v.  Cavaroc,  96  U.  S.  490; 
Moors  V.  Beading,  167  Mass.  822,  ^  N.  B. 
760.  In  tbe  case  now  before  us  the  hoops 
remained  in  the  possession  and  under  the 
control  of  McCauiey.  Nor  can  the  agreemmt 
be  effective  as  a  bill  of  sale  or  chatty  mort- 
gage, as  against  tblrd  parties,  because  It  Is 
not  acknowledged  and  recorded  as  required  by 
the  Code  In  all  cases  when  the  seller  or  mort- 
gagor of  chattels  remains  inpossesedon.  Code, 
art  21,  S  40.  •  It  Is  obvious,  however,  that  t  :e 
Intention  of  the  parties  In  this  case  was  that 
tbe  hoops  described  In  the  contract  should  be 
held     McCaul^  In  trust  as  security  for  pay- 
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ment  of  hl>  Indebtedneas  to  Hie  an>ellant 
The  evidence  shows  that  thtt  appellant 
ceiTed  rwhal  assnraiicea  from  McCauley  and 
hli  asent  tbtA  fbt^  would  not  deal  with  or 
dlspoM  of  any  of  the  hoopa  wlthoat  his  con- 
sent. The  purpose  of  the  parties  was  there- 
fore. In  effect,  to  mortgage  the  property,  and 
tiie  way  they  adopted  to  effectuate  th^  pur> 
iwse,  while-  Invalid  and  Insufficient  In  some 
respects,  was  a  binding  contract  between 
theni.  The  law  ta  well  settled  In  this  state 
that  a  promise  to  execute  a  mortgage  of  cer^ 
tain  property,  or  a  defectively  executed  or 
unrecorded  mortgage  creates  an  equitable 
Hen  upon  the  property,  binding  the  conscience 
of  tbe  mortgagor,  and  enforceable  by  a  court 
of  equl^  against  Urn.  Dyson  r.  Simmons, 
48  Md.  207;  Oarson  r.  Phelps,  40  Md.  7S; 
TMebwt  T.  Burgess.  11  Md.  462.  An  unre- 
corded mortgage,  under  our  statute*  Is  good 
between  the  parties  thereto,  and  a  pre-exist- 
ing indditedness  la  a  saffldent  consideration. 
Ood^  art  21.  I  47;  Woods  Fulton.  4  Har. 
ft  J.  328;  Alexander  T.  Ghlselln,  S  GUI,  188. 

While  an  equltaUe  mortgage  <a  Uen,  sncb 
as  the  one  before  as  in  this  case,  is  not  valid 
and  enforceable  against  a  bona  fide  pur- 
chaser or  mortgagee  fw  value  without  notice 
(Insnrance  Ckk  Rosa,  .2  Ud.  Cb.  26;  Nd- 
son  V.  Bank,  27  Ud.  Bl),  yet  It  la  enforceable 
not  only  against  the  mortgagor  himself,  but 
also  against  parties  who  claim  under  him  as 
volunteers,  or  without  an  equity  superior  to 
that  of  the  creditor  holding  the  Uen.  An 
assignee  for  the  boneftt  of  creditcns  la  such 
a  party.  He  is  not  a  bona  fide  purchaser  for 
value.  He  stands  in  tbe  shoes  of  the  as- 
signor, and  can  assert  no  idalm  to  tbe  ^op- 
erty  which  the  assignor  could  not  Lucke- 
meyor  v.  Belts,  '01  Hd.  816;  Tyler  v.  Ab»s^ 
OS  tMd.  18,  8  AtL  904.  We  are  therefore  of 
die  <«iinton  that  the  eqnitaUe  Ilot  In  ^s 
case  is  enforceable,  under  the  authorities  here 
dted.  against  the  Assignee,  and  against  cred- 
itors ct  the  assignor  who  were  such  at  the 
time  tbe  agreement  was  made.  The  as- 
signee in  this  case  so  far  represents  aubse* 
quent  creditors  as  to  be  entitled  to  oootest. 
for  their  ben^t,  claims  against  tbe  estate 
made  to  ttaebr  iireJudlce.  Association  v.  Win- 
stm,  Md.  606;  Mackintosh  v.  Gomer,  83 
Md.  08&  We  taUy  concur  in  the  views  ex- 
pvessed  by  the  learned  court  below  when  It 
aays:  "That,  in  dlsMbutlon  of  tite  proceeds 
of.  the  sale  of  said  hoops,  the  claims  soured 
by  said  agreemoit  are  entitled  to  priority 
ovtt  nnsecnred  creditors  existing  at  tbe 
time  Qt  the  execution  thereof,  but,  with  re- 
aped; to  genoal  credlton  whose  debts  were 
contracted  after  the  date  of  said  agreement 
without  notice  thereof,  are  entitled  to  come 
ta  pari  passu  ^rtXb  the  dalma  mentioned 
(jberdn."  Famidl  v.  Bank,  7  Har.  &  J.  202; 
Aasoclatton  v.  WiUaon,  41  Aid.  606;  Stanhope 
V.  Dodge,  B2  Md.  488;  Hoffman  v.  Gosnell, 
76  Md.  680,  24  Atl.  28.  The  ease  Of  Brown 
r.  Dtfoid  ft  Co..  88  Md.  297,  84  AtL  788,  la 
relied  on  Iqr  the  ^ipdlant  to  show  that  tbe 


Itei  of  this  eqoltable  mortgage  Is  enforceable 
Bgalnat  nbsequoit  as  well  as  pre-edstlng 
(seditora.  It  will 'be  nea  In  that  case  the 
propoty  upon  whldi  tbe  eqnltaUe  Uen  was 
btid  to  exist  was  purchased  with  tbe  money 
of  the  creditor,  and  also  that  tbe  lien  was 
not  oifbiced  against  subsequent  creditors. 
Deford  ft  Co.  advanced  the  money  to  their 
debtw  with  which  to  pnr^iase  tbe  properly, 
and  It  was  expresdy  agreed  that  tbe  hides  so 
purchased  were  to  be  and  remain  the  proper^ 
ty  of  Defotd  ft  Oo.  We  aald  Ui  that  case  that 
the  validity  of  the  contract  could  not  be  sns- 
talned  if  In  prejudice  of  subsequent  creditors 
or  purchasers  in  good  ftUth  without  notice. 
This  case  Is  clearly  dlstlngulshaUe  from  De- 
ford's  Case,  and  ttwre  la  nothing  tai  that  case 
to  support  tbe  contenthm  made  here  by  tbe 
appellant  Eluding  no  error  In  the  decree 
appealed  from.  It  will  be  affirmed,  with 
coats.  Decree  affirmed,  with  costa^ 


(tt  1M.  «8} 
APPLBGARTH  et  aL  v.  WAONBR  et  aL 
(Oonrt  of  Appeals  of  Maiyfamd.    Dee.  1, 1887.) 

FSADDULBKT  COaVBTANOSS— BiLL  TO  BST  ASIDB— 

Who  hat  UAiSTAiir— BuniciBSOT  or  Btidbnob. 

1.  In  an  action,  by  a  tnutee  tn  insolvency  of 
a  flrm,  to  set  aside  a  deed,  b7  a  member  of  the 
firm  to  his  sister,  executed  the  day  before  the 
firm  executed  a  trust  deed  for  creditors  the  de- 
fense wsB  that  fonr  years  before  the  deed  was 
mode  the  graotee  let  the  grantor  have  $1,000,  and 
took  hia  sinRle  bill,  Bi8:ned  by  a  brother  as  surety. 
It  seemed  that  the  grantee  understood  that  the 
grantor's  interest  m  the  property,  which  was 
worth  only  $1,000,  was,  hi  some  way,  to  seen  re 
her;  and  the  testimony  of  herself  and  tbe  gran- 
tor was  to  the  effect  that  it  was  to  be  conveyed 
to  her  by  absolute  deed,  as  was  done.  EM,  that 
the  deed  waa  void,  as  against  the  grantcw's  cred- 
itors. 

2.  Cndw  Code*  art.  47,  S  24,  provlduig  that  anr 
deed  or  Uen  ^ven  by  certain  persons  when  Insol- 
rent,  or  in  cont«npIatioa  of  instdvency,  shall 
be  prima  fade  intended  to  defrand  tbe  grantors 
creditors,  a  deed  to  the  ttrantor's  aistet,  to  pay 
or  secure  a  preexisting  .debt,  made  the  day  be- 
fore he  made  an  aasignment  for  his  creditors,  is 
void  as  to  such  credltora.  , 

8.  A  trustee  In  lnsolTen<7  may  maintam  a  bill 
to  vacate  a  deed  as  In  fraud  of  the  graator's  cced^ 
iters. 

Appeal  ft<om  circuit  court  of  Baltimore 

city. 

BlU  by  Rnfns  W.  Applegarth,  permanent 
trustee  of  Most  &  Wells,  Insolvents,  against 
Matilda  D.  Wagner  and  William  EL  Wagner, 
to  set  aside  a  deed.  Pending  the  action. 
Robert  L.  Pieston  was  appointed  a  co-trus- 
tee, and  made  a  party  plaintiff.  From  a  de- 
cree dismlssbig  the  bill,  plalntUEs  appeaL 
Reversed. 

Argued  before  McSHEKRT,  0.  J.,  and 
BRTAM,  FOWLER.  BRISCOE,  R0BB3.T8. 
and  BOYD,  JJ. 

R.  W.  Appl^^arth  and  Bobt  Lnd.  Preston, 
for  appellants.  Julian  L  Alexander,  for  ap- 
pellees. 

BOTD,  J.  The  bill  waa  filed  In  thbi  case 
to  have  a  deed  executed  Februaiy  %  1888,  by 
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WUUam  H.  Wells,  to  Matilda  B.  Wagner,  hie 
Bister,  declared  nail  and  void.  The  day  after 
tbe  execution  of  tbe  deed,  Wells  and  bis 
partner,  James  L.  Most,  trading  as  Most  & 
Wells,  made  a  deed  of  trust  to  Bnfus  W. 
Applegarth  for  tbe  benefit  of  their  (Creditors; 
and  on  tbe  6tb  day  of  March,  1888,  a  peti- 
tion was  filed  by  certain  creditors  of  that 
firm,  alleging  that  tbey  had  committed  acts 
of  Insolvency  within  60  days  preceding  the 
filing  of  the  petition,  contrary  to  the  insol- 
vent laws  of  the  state.  Among  other 
gronnds  relied  on.  It  was  charged  that  Wil- 
liam H.  Wells  bad  fraudulently  assigned  tbe 
property  Involved  In  this  case  to  Mrs.  Wag- 
ner, with  tbe  Intention  of  hindering,  delay- 
ing, and  fraudulently  preventing  the  cred- 
itors from  attaching  or  otherwise  seizing  It 
for  their  Just  debts;  and  she  was  enjoined 
from  selling,  disposing  of,  or  in  any  way  In- 
terfering with  it,  pending  tbe  determination 
of  the  application.  Most  &  Wells  were  sub- 
sequently adjudicated  insolvents,  but  tbe 
record  does  not  show  upon  what  specific 
gronnds,  beyond  what  may  be  inferred  from 
tbe  allegations  In  the  'petition.  Mr,  Apple- 
garth  was  made  permanent  trustee,  and  filed 
Che  bDl  In  this  case  on  March  12,  IS&i.  Aft- 
erwards Mr.  Preston,  the  other  appellant, 
was  appointed  a  co-trustee,  and  made  a 
party  plaintiff.  The  bill  having  been  dis- 
missed, this  appeal  was  taken. 

Tbe  defense  relied  on  in  tbe  answer  Is  that 
on  January  1, 1889,  Wells  gave  Mrs.  Wagner 
a  single  bill  for  $1,000,  due  blm  to  ber, 
payable  three  years  after  date,  with  Intsest 
payable  quarterly,  executed  by  him  and  Rich- 
ard G.  Wells,  as  surety,  "and  which  debt  be 
bad,  in  addition  to  giving  said  note,  promised 
to  secure  to  ber  upon  his  interest  In  said  prop* 
ertj,  by  a  deed  of  assignment  thereof,  and  said 
money  was  loaned  by  her  to  him  upon  tbe 
express  agreement  at  the  time  of  said  loan 
that  she  should  be  so  secured  by  such  convey- 
ance or  assignment  of  his  interest  in  said 
property  to  her,  but  he  inadvertently  omitted 
to  execute  sucb  a  deed  until  the  one  above 
mentioned  was  executed."  Tbe  answer  also 
aUegcs  that  $1,000  was  the  full  value  of  Wells* 
interest  In  tbe  property.  Tbe  single  bill  de- 
scribed in  the  answer  was  offered  in  evldoice, 
and  tbe  only  witnesses  examined  were  tbe 
three  parties  to  It.  William  H.  Wells  was 
called  by  the  appellants,  and  examined  as 
to  the  execution  of  the  two  deeds,  and  his 
knowledge  of  bis  insolvency  when  the  deed 
was  made  to  Mrs.  Wagner.  Upon  cross-ex- 
amination tbe  single  bill  was  produced,  and 
he  was  examined  with  reference  to  tbe  loan. 
The  important  part  of  his  testimony  Is  em- 
braced in  tbe  following  questions  and  an- 
swers: "Question.  Please  state  the  circum- 
stances under  which  you  gave  this  doctmient 
[the  single  bill]  to  Mrs.  Wagner.  Answer.  I 
gave  this  to  Mrs.  Wagner  when  I  borrowed 
the  money  from  her,  so  as  to  secure  the  mon- 
ey. Q.  Did  you  make  any  other  agreement 
with  ]£za.  Wagner  at  tbe  time  yon  gave  ber 


tbe  note?  A.  Yes,  sir;  I  told  her  she  could 
have  my  Interest  In  the  houses,— pron^sed  to 
make  It  good  to  her.  Q.  Was  the  property  to 
be  conveyed  to  ber?  A.  Yes,  sir;  I  think 
that  was  the  understanding  at  tbe  time.  Q. 
At  tbe  time  abe  lent  the  money?  A.  Yes,  nk" 
Being  asked  why  tbey  made  a  joint  note,  in- 
stead of  having  his  brother  Richard  Indorse  It, 
he  said:  "I  don't  know  why,  except  we  went 
on  tbe  note  together.  Thought  two  of  ns  on 
the  face  of  tbe  note.  It  would  be  all  right." 
Mrs.  Wagner  testified  that  her  brother  agreed 
at  the  time  of  tbe  loan  to  give  ber  his  share 
In  the  houses  that  tbe  family  owned,— his  one- 
sixth,— that  being  the  property  which  was 
conveyed  by  this  deed.  On  cross-examina- 
tion she  testified  as  follows:  "Question. 
When  were  you  to  have  this  Int^rat?  An- 
swer. Well,  no  time  was  stated;  but  tiiat  was 
to  sectire  me,  and  I  Just  felt  that  I  was  to  get 
it  Q.  Do  you  mean  to  say  tliat  yon  then  and 
there  purchased  his  bito-est  with  the  $1,000 
that  you  gave  htm?  A.  Well,  I  considered 
that  that  was  mine.  I  felt  secure.  Q.  Why 
did  you  not  have  it  conveyed  to  you,  If  you 
thought  It  was  yours?  A.  Tbe  thought  never 
occurred  to  me  to  do  sa  Q.  At  no  time?  A. 
Wdl,  I  would  occasionally  think  It  had  better 
be  done,  and  I  guess  It  was  just  negligence." 
BIcbard  C.  Wells  was  asked  to  state  the  cir- 
cumstances under  which  he  became  a  party  to 
the  note,  and  said:  "I  owed  my  brother  Wil- 
liam H.  Wells,  at  that  time,  $1,000;  and  I 
paid  it  back  to  him,  and  forgot  to  have  my 
name  taken  off  this  note.  The  reason  I  did 
not  Indorse  the  note,  I  wanted  to  save  protest 
chaises  in  case  It  was  not  i>aid  at  maturity." 
His  evldoice  also  showed  that  the  undivided 
sixth  Interest  conveyed  by  the  deed  was  not 
worth  more  tban  $1,000.  Just  what  did  occur 
between  these  parties  when  the  loan  was  made 
Is  by  no  means  clear.  Mrs.  Wagner  seems  to 
have  understood  that  h»  brother's  Interest  in 
tbe  property  was  In  some  way  to  secure  ber, 
and  the  testimony  at  herself  and  William  H. 
Wells  is  to  tbe  effect  that  It  was  to  be  con- 
veyed to  her  by  absolute  deed,  as  was  after- 
wards don&  But  the  single  bill,  and  tbe  con- 
duct of  the  parties  with  reference  to  It,  are 
in  irreconcilable  conflict  with  that  theory. 
It  was  payable  three  years  after  date,  and 
the  interest  was  payable,  and  actually  paid, 
quarterly.  If  the  $1,000  bad  been  Intended 
as  purcbase  mon^  for  tbe  property,  a  note, 
with  personal  security,  payable  three  years 
after  date,  would  not  have  been  given  by  the 
vendor,  and  all  (be  witnesses  «peak  of  tbe 
transaction  as  a  "loan." 

In  the  case  of  Nicholson  v.  Schmucker,  81 
Md.  464,  82  Ati.  182,  this  court  sustained  tbe 
deed  Involved  In  that  case,  because  the  evi- 
dence showed  that  pnpertj  bad  actually  been 
paid  for  at  the  time  of  tbe  purcbase.  Tbe 
deed  was  not  delivered  Immedlatdy,  but  It 
was  durhig  the  next  month,  and  that  delay 
was  satisfactorily  accounted  for.  Tlie  evi- 
dence satisfied  the  court  that  the  transaction 
was  bona  fide,  and  such  as  the  act  of  1890 
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(ctaaptOT  expressly  Bares  from  the  effect 
and  (^Kratlon  of  tbe  lostdTcnt  laws,  and  there 
was  nothing  to  Justify  a  court  of  equity  In 
settlns  aside  tbe  deed.  But  this  ease  differs 
widely  from  that  The  conduct  of  tbe  parties 
being  wta(dly  at  Tarlance  with  the  theory  that 
there  was  a  contract  of  sale  of  the  Interest  of 
Mr.  Wells,  It  only  remains  to  determine 
whether  there  was  such  an  agreement  to  se- 
cure tbe  loan  by  a  mortgage  on  tbe  property 
as  can  now  be  enforced  against  the  appel- 
lants. It  Is  true  that  a  trustee  In  insolvency 
takes  the  property  subject  to  all  valid  Hens 
against  it,  but  his  control  over  It,  and  his 
right  to  recover  It,  is  not  wholly  Umlted  to 
what  the  Insolvent  himself  might  do.  As  be- 
tween the  insolvent  and  the  other  contract- 
ing party,  the  former  might  be  estopped 
from  denying  or  resisting  the  enforcement 
of  a  contract;  "but  the  trustee  Is  the  repre- 
sentative of  all  the  creditors,  1b  chos«i  by 
or  for  them,  and  hence  his  powers  and  rights 
are  not  entirely  measured  1^  those  of  tbe  In- 
solvent If  Mrs.  Wagner  and  Mr.  WdlB 
were  tbe  only  parties  concerned  In  this  con- 
troversy, the  court  could  bold  him  to  a  strict- 
er accountability  than  it  can  hold  the  appel- 
lants. We  cannot  ansnme  that  he  has  no 
other  separate  creditors  who  are  interested  in 
bis  property.  Two  others  were  returned  by 
blm  In  tbe  Inatdvent  proceedings,  and  In  tbe 
distribution  of  the  Insolvent  estates  the  part- 
nership creditors  may  become  Interested  In 
disputing  some  of  tbe  claims  against  blm 
personally.  In  Cole  v.  Oole,  41  Md.  301,  tbe 
proceeding  was  against  tbe  party  who  bad 
agreed  to  execute  tbe  mortgage,  and  his 
wife,  to  whom  the  property  bad  been  con- 
veyed, with  notice  of  tbe  agreement.  This 
court  held  that  relief  could  be  granted  under 
Che  circumstances  of  that  case,  4be  agree- 
ment having  been  clearly  established.  It 
was  upon  tbe  principle  that  equity  regard- 
ed that  as  done  which  ought  to  have  been 
done.  Although  the  facts  in  that  case  es- 
tablished a  dear  case  of  attempted  fraud, 
the  decision  approached  dangerously  near 
the  line  drawn  by  the  statute  of  frauds,  and 
was  only  sustained  because  there  had  been 
a  performance  on  one  side,  and  the  refusal 
to  perform  on  the  other  side -amounted  to 
fraud.  But  the  case  of  Nelson  v.  Bank,  27 
Md.  61,  is  more  applicable  to  tbe  one  before 
us.  It  la  said  on  page  70  that:  'The  rule 
that  equity  regards  as  done  that  which  was 
agreed  to  be  don^  it  la  admitted,  will  au- 
thorise an  agreement  to  execute  a  mortgage 
to  be  treated  In  equity  as  a  mortgage,  pro- 
vided it  can  be  done  conslstraitly  with  the 
rights  and  equities  of  othera,  and  in  a  rea- 
sonable time  after  the  alleged  promise  waB 
made.  But  a  court  of  equity  will  not  en- 
force a  specific  perfonniuice  of  a  contract 
for  a  mortgage  on  real  «(tate  unless  the  con- 
tract Is  plain,  explicit,  and  in  vrrltlng;  for, 
where  there  is  doubt  created  m  the  mind  of 
the  court,  no  relief  will  be  granted."  In 
passing,  it  may  be  observed  that  In  tbe  case 


of  Six  T.  Sluner,  as  Md.  415,  it  was  said. 
"It  was  conceded,  and  cannot  be  denied,  that 
a  mere  parol  agreement  to  execute  a  mort- 
gage of  real  estate  cannot  be  enforced  in 
equity,  because  of  tbe  statute  of  frauds;" 
but  what  is  afterwards  Intimated  In  that 
case,  and  in  41  Md..  supra,  must  be  deemed 
sufficient  to  Justify  the  concession,  without 
stopping  to  discuss  it,  that  there  are  exo^ 
tious  to  the  general  rule  requiring  ancb 
agreements  to  be  in  writing.  But  the  gen- 
eral principles  so  well  stated  In  27  Md.,  su- 
pra, apply  with  great  force  to  this  case.  The 
alleged  agreement  to  execute  a  mortgage,  or 
some  other  Instrument,  to  secure  this  debt, 
remained  unexecuted  for  over  four  years, 
and  no  attempt,  or  even  request,  was  made 
to  have  it  done;  but,  tbe  day  before  the 
debtor  made  a  deed  of  trust  for  the  nominal 
benefit  of  hia  credltora,  he  executed  this  ab- 
solute deed.  It  can  acarc^y  be  aaid  that 
waa  "in  a  reasonable  time  after  the  allied 
promise  was  made."  Vot  can  we  see  how- 
It  could  then  "be  done  consistently  witb  tbe 
rights  and  equities  ,of  others."  If  It  had 
been  clearly  and  explicitly  established  that 
an  agreement  had  been  made  between  tbMe 
parties  in  January,  1889,  to  secure  this  debt 
on  the  property,  It  would  be  putting  the 
powers  of  a  court  oft  equity,  broad  as  th<^ 
are,  to  a  severe  test,  to  enforce  a  secret  Hen 
in  favor  of  one  thus  ne^Igent  and  indifferent 
to  ber  own  rights,  as  against  thme  who 
have,  or  may  have,  suffered  from  such  de- 
lay. The  statutes  of  tills  state  witb  refer- 
ence to  the  execution  and  recordii^  of  mort- 
gages may  well  give  place  to  lawa  of  more 
practical  uae.  If  th^  can  be  thus  so  easily 
evaded.  The  court,  after  discussing  onr 
registry  laws,  well  said,  In  NtHaaa  v.  Bank, 
27  Md.  74:  "Gourte  of  Justice  wOl  not  pei^ 
mlt  these  laws,  naade  for  the  prevention  of 
fraud  and  tbe  protection  of  purchasora  and 
creditors,  to  be  avoided  by  the  substltntlon 
of  a  parol  promise,  or  a  written  communica- 
tion, that  tbe  party  in  possession  of  the  prop- 
erty, and  the  ostensible  owner  of  it.  will  at 
some  indefinite  period  of  time  execute  a  mort- 
gage on  it  To  sanction  such  an  evasion  of 
the  law  would  be  highly  injurious  to  tlie 
pnldlc  interest.  In  derogation  of  the  rigbte  of 
creditors,  and  well  calculated  to  destroy  am- 
fldence  among  commercial  men."  Whater- 
er,  then,  the  original  agreemrat  was  be- 
twera  the  parties,  we  cannot  recognize  It  as 
a  subsisting,  eqnlteble  lien,  existing  before 
the  execution  of  the  deed,  but  must  de<dare 
it  void  and  nugatory,  as  gainst  the  cred- 
itors of  William  H.  Wells,  and  the  appel- 
lants, who  lepres^it  them.  If  Mrs.  W:^- 
ner  were  in  court,  asking  a  decree  for  spe- 
cific performance,  her  suit  would  fall,  be- 
cause the  proof  does  not  show  with  sufilclent 
clearness  and  accuracy  what  tbe  contract 
was,  and,  as  against  third  parties,  because 
she  permitted  an  unreasonaUe  time  to  elapse 
before  seeking  relief,  and  it  could  not  be 
granted  her  consistently  with  the  rights  and 
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eqnlties  ot  others.  Wbere  the  Inaolrent  laws 
of  this  state  are  applicable,  these  principles 
ftpp^  with  even  greater  force.  Section  24 
of  article  47  of  the  Code,  in  force  when  the 
deetl  WHB  made,  declared  that  any  deed,  con- 
reyance,  etc.,  made,  or  lien  created,  by  any 
person,  bdonglng  to  any  of  the  classes  men- 
tioned in  section  14  (which  Included  Mr. 
Wells),  when  Insolvent  or  in  contemplation 
of  insolvency,  "shall  be  prima  facie  intend- 
ed to  hinder,  delay  and  defrand  the  creditors 
of  the  person  by  whom  the  same  is  made, 
and  the  burden  of  proof  ghall  rest  upon  him 
and  the  grantee  to  explain  the  same  and 
show  the  bona  fides  thereof,"  provided  the 
creditors  avail  themselves  of  the  proviBlons 
of  that  article  of  the  Code.  All  preferences, 
save  such  as  are  expressly  excepted,  are  pro- 
hibited by  that  article,  and  declared  to  be 
void.  The  execution  of  the  deed,  under  our 
view  of  the  case,  was  an  attempt  to  secure 
a  pre^isting  debt,  and  was  such  a  prefer* 
ence  as  la  prohibited  1^  the  statute,  and  Is 
therefore  void.  As  was  held  in  Manning  v. 
Carruthers,  83  Md.  1,  34  Atl.  264,  the  appel- 
lants are  authorized  to  maintain  a  bill  in 
equity  to  vacate  the  deed.  The  decree  dis- 
missing the  bill  must  be  reversed,  and  a  de- 
cree passed  granting  the  relief  prayed  for. 
Decree  reversed  ^d  cause  remanded,  with 
costa  to  the  appellants. 


(M  lCd.4St) 

EMBICH  V.  UNION  STOOK-TARD  00.  OF 
BALTIMORE  COUNTY. 

(Ooort  of  Appeals  of  Maryland.  Dec.  2,  1807.) 
LahdIiOrd  and  TtaNANT— Lba3eb — Hbcokd— Evi- 

DBNCB— TeRMIHATIOK  Of  TeSaNCT. 

1.  Wtien  evidence  is  offered  geaerally,  It  is 
error  to  reject  iL  if  it  la  admiasiUe  for  any  par- 
pose  under  the  pleadings. 

2.  Though  an  nnrecorded  lease  was  invalid  as 
to  Aird  persons,  yet,  where  the  circumstances 
connected  with  it  were  such  that  the  law  im- 
plied a  tenancy,  the  lease  la  admissible  in  evi' 
dence  to  show  the  terms  of  such  tenancy. 

S.  Where  defendant,  with  the  assent  of  the 
lessor,  purchased  the  rights  of  tbe  lessee  under 
an  nnrecorded  lease,  took  possession,  and  con- 
tinued for  a  time  to  pay  tne  rent  reserved  by 
the  lease,  the  law  implied  a  tenancy  independent- 
ly of  the  written  lease,  which  defendant  could 
terminate  only  by  giving  propn  notice. 

Appeal  from  soperlor  court  of  Baltimore 
city. 

Action  by  the  Union  Stock- Yard  Company 
of  Baltimore  County  against  Claytoii  AL  Em- 
rich  for  rent  From  a  Judgment  against  de- 
fendant, he  ai^ieals.  Afflnned. 

Argued  before  McSECERRX,  a  J.,  and 
BRYAN.  BRISCOE,  FOWLEat,  ROBSBTS, 
PAGE,  and  BOYD.  JJ. 

FrandB  E.  P^ram.  Frauds  P.  Cmrtis,  and 
Hhomas  E.  Brady,  for  appelant  John  K. 
Offwen,  E.  J.  D.  Oecmb,  and  H.  B.  Preston,  for 
appellee. 

FOWLER.  J.  It  anwars  that  one  Hafer 
was  the  owner  of  a  mill  in  Baltimore  city. 


and  that  on  the  23d  of  October,  1885,  he 
made  a  lease  thereof  in  vrrlting  to  Messrs. 
Mlester  &  Romoser  for  a  t^m  of  10  years,  at 
an  annual  rent  of  (400  for  the  first  Q  years, 
and  $600  per  annum  for  the  remainder  oi 
the  tenancy,  payable  qnarterly.  This  lease, 
however,  was  not  recorded,  but  a  copy  of  It 
is  before  us  in  the  record.  The  tenants  nam- 
ed continued  to  occupy  the  premises  and  to 
pay  the  rent  stipulated  to  the  1st  of  August, 
18&1.  Mr.  Rogers,  as  agent  for  the  landlord, 
Hafer,  assented  at  the  time  Just  named  to 
the  transfer  of  the  lease  by  Miester  &  Romo- 
ser to  the  defendant,  Emrich,  as  tenant,  and 
he  paid  the  rent  reserved  in  the  lease  up  to 
and  including  the  payment  which  fell  due  May 
1,  1898.  Prior  to  this  last  payment  of  rent 
to  Mr.  Rogers,  the  property  had  been  sold  and 
conveyed  to  the  plaintiff,  the  Union  Stock- 
Yard  Company,  subject,  of  course,  to  the 
lease,  and  he  paid  to  it  Its  proportion  of 
such  rent,  The  plaintiff  further  proved  by 
one  of  the  tenants  named  In  the  lease,  Charles 
J.  Mlester,  that  both  the  machinery  and  the 
lease  were  sold  and  assigned  to  the  defend- 
ant He  testified  that  the  defendant  wanted 
the  lease  as  well  as  the  machinery.  There 
can  therefore  be  no  question  that  there  was, 
as  matter  of  fact,  a  lease  of  some  kind  sold 
and  transferred  to  the  defendant,  and  that 
he  took  possession  under  It  and  i>ald  the  rent 
up  to  a  certain  time.  And  there  is  quite  as 
little  doubt  what  was  the  nature  and  import 
of  the  lease. 

During  the  course  of  the  trial  two  excep- 
tions were  taken  to  the  rulings  of  the  learn- 
ed Judge  below,— one  to  the  admissibility  in 
evidence  of  the  lease,  and  the  other  to  the 
ruling  upon  the  prayers.  The  nnrecorded  lease 
was  offered  generally,  and.  If  admissible  for 
any  purpose  under  the  pleadings,  it  would 
have  been  error  to  reject  it  Byers  v.  "Hor- 
ner, 47  Md.  23.  It  was  conceded  that  the 
failure  to  record  the  lease  made  it  invalid  as 
a  lease  as  to  third  parties,  but  still  it  was 
admissible  In  evidence  for  the  purpose  of 
showing  the  terms  of  the  tenancy  implied  by 
law.  In  the  absence  of  a  valid  written  lease. 
In  the  case  of  Kinsey  t.  Minnick,  43  Md. 
112,  It  was  said:  "We  have  already  said  that 
the  written  lease  of  September  22,  1809,  was 
invalid  for  the  reason  stated  [failure  of  the 
husband  to  sign  his  vrife'e  lease];  but  Shipley 
and  Kinsey  having  taken  possession  under 
It,  and  occupied  the  premises  as  tenants  lia- 
ble for  a  monthly  rent,  •  ♦  •  the  law  in 
such  case  implies  a  verbal  agreement  of  sim- 
ilar Import  as  to  terms  to  that  expressed  fn 
the  writing."  The  case  Just  referred  to  shows 
vrith  equal  deamess  that  when  the  first  ten- 
ants went  out,  and  the  defendant  took  their 
place,  under  the  facts  of  this  case,  he  went 
in  as  tenant  and  la  liable  as  such.  The  lan- 
guage used  Is  as  follows:  "When  Shipley 
[one  of  the  tenants]  removed  from  the  prem- 
ises, and  Haslup  went  into  the  occupancy, 
with  Kinsey  [the  other  tenant],  and  the  plain- 
tiff recognized  the  appellants  Klnseiy  and  Has- 
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lup  OS  her  tmants,  by  acc^tlng  rent  from 
them,  those  facts  were  evidence  of  a  nir- 
render  of  his  t«uuu7  by  Shipley,  and  the 
acc^tance  1^  the  plaintiff  of  Uaslup  as  tm* 
ant  in  hig  place,  as  was  decided  in  Lamar  t. 
McXamee,  10  OIU  &  J.  116."  But,  In  addi- 
tion to  thl^  there  is  direct  evidence  in  the 
record  of  an  assl^ment  of  the  lease,  what- 
ever may  have  been  the  nature  of  the  hold- 
ing, with  the  assent  of  the  landlord's  agents 
Mr.  Rogers.  No  argument  is  necessary,  there- 
fore, under  Ibe  authority  of  Kins^  v.  Mlnnlck, 
to  rataUish,  not  only  that  tiie  lease  was  prop- 
erly  admitted  In  evidence  to  show  the  terms 
of  the  holding,  but  that,  In  the  absence  of 
any  notice  of  any  kind  given  by  the  t«uint  to 
the  landlord  to  terminate  the  tenancy,  the 
Jury  were  properly  lostracted,  under  all  the 
f&cta  In  the  case,  to  find  for  the  phiintiff. 
While  the  law  r^nlattng  the  rights  of  land- 
lord and  t«i3nt  has  been  shorn  by  modem 
legislation  of  some  ot  the  harsh  technlcnlltles 
and  strictness  Impressed  uinn  It  by  the  an- 
cient common  law,  it  lias  not  yet  been  so 
emasculated  as  to  allow  a  tenant  to  escape 
the  payment  of  rent  merely  because  he 
chooses  to  abandoo  the  property  without  giv- 
ing the  landlord  any  notice  whatever.  Ju^ 
ment  affirmed. 


(70  Conn.  W) 
ANDERSON  et  al.  v.  TOWN  OP  NEW 
CANAAN. 

(Supreme  Court  ot  Errors  of  Connecticut.  Nov. 
90,  1887.) 

Appbal— AssioaMsms  oy  Errou— Rsriaw  of 

EVIDSKCB— BlOBWATS— E^ISTBKCB. 

1.  An  assiniment  of  &tot,  "that  upon  the 
evidence  in  tne  case  the  roads  described  in  the 
complaint  are  not  public  highwayB,  and  that 
the  superior  court  ened  In  not  so  holding,"  is 
bad,  in  (ailing  to  specify  and  descrilw  any  er- 
ror of  law. 

2.  Whether  the  evidence  Justified  the  trial 
court  in  its  findings  of  fact  will  not  be  reviewed 
unless  the  record  purports  to  contain  all  the  ev- 
idence. 

3.  Whether  a  road  Is  a  public  highway  may 
be  determined  lu  a  proceeding  to  compel  a  town 
to  repair  it. 

Appeal  from  superior  cour^  Fairfield  conn- 
iy;  Ralph  Wheeler,  Judge. 

Complaint  by  Susan  Anderson  and  others  to 
compel  the  town  of  New  Canaan  to  repair  cer- 
tain alleged  hl^ways.  An  m^er  of  the  coun- 
ty commissioners  requiring  the  defendant  to 
re[>alr  was  appealed  from,  and  facts  were 
found  and  Judgment  was  rendered  for  plain- 
tiffs. Defendant  appeals  for  alleged  errors  in 
the  rulings  of  the  court    No  error. 

The  complaint,  signed  and  sworn  to  by  Su- 
san Anderson  and  20  other  dtizeos  ot  tiiis 
state,  and  indorsed  and  apiwoved  by  the 
states  attorney  at  Fairfield  connty,  alleged 
that  the  dtfendant  town  neglected  to  ke^  in 
good  and  snfflcloit  npair,  and  the  sdectmen 
tailed  to  remove  encroachments  of  trees  and 
bushes  from,  two  pabllc  roads  qr  highways 
(describing  them)  in  said  town  of  New  Ca- 


naan. County  commlsslMiers,  after  a  hearing 
had,  having  ordered  re^ialrs  to  be  made  and 
encroachments  to  be  removed  from  one  of 
said  highways,  so  that  it  should  be  suitable 
and  safe  tot  public  travel,  and  having  found 
that  tbe  convenience  of  the  complainants  and 
ot  the  public  did  wt  demand  so  great  an  out- 
lay as  would  be  required  for  the  iwoper  re- 
pair and  removal  ot  encroachmoit^  from  tbe 
other,  tbe  defendant  appealed  to  the  superior 
court,  under  section  2677  of  the  GenosI  Stat- 
utes, alleging  in  said  appeal  that  the  def»d- 
ant  was  aggrieved  by  the  decision  of  the  coun- 
ty commissioners,  In  that  they  found  that  tbe 
highways  described  In  the  complaint  were 
public  highways;  that  one  of  said  roads  bad 
not  bem  kept  in  sutticlait  repair,  nor  the  en- 
croadiments  removed  therefrom;  and  tbe 
county  commissioners  had  not  sufficiently  des- 
ignated said  roads,  nor  the  character  or  extent 
of  the  repairs  to  be  niad&  Upon  tbe  anieal 
the  superior  court  found  tiie  following  facts: 
"No  record  evidence  of  tbe  lay  out  of  any  of 
the  highways  was  produced.  Complainants 
offered  a  number  of  ancient  deeds  of  lands,  in 
which  the  lands  were  described  as  bounded 
1^  those  highways,  evidence  of  nse,  and  of 
r^Ir  by  the  town  of  new  Canaan  of  portitms 
of  the  ways.  Hie  court  took  a  view  of  tbe 
ways.  Tbe  ways  have  been  used  from  time 
Immemorial  as  public  highways,  have  been 
repaired  time  to  time  In  certain  places 
by  tbe  defendant  town,  and  are  ancient  high- 
ways. Though  not  so  much  or  so  generally 
used  as  fmmerly,  they  are  still  much  used  for 
heavy  teaming,  In  the  moving  of  timber.  The 
Cheese  Spring  road,  southeriy  from  the  Ander- 
son House,  Is  now  only  occasionally  used  for 
any  other  purpose  than  the  one  mentioned, 
while  the  road  running  from  Oroiq>e*a  com» 
easterly  to  the  Wilton  line  ta  used  consider- 
ably for  light  carriage  driving.  The  omdi- 
tion  of  an  of  tiie  roads  has  been  for  years 
sucb  as  to  discourage  their  nse.  They  are 
much  out  of  repair,  and  travel  over  them 
with  carriages  or  v^ldes  of  any  kind  is  diffi- 
cult and  dangerous.  There  are  deep  ruts  and 
gullies,  rocks  and  stones  project  from  the 
sur&ce,  and,  In  places,  bushes  and  branches 
of  trees  overhang,  and  interfere  with  tbe  pas- 
sage ot  carriaj^  The  Cheese  G^ng  road, 
from  tbe  Anderson  House  southerly,  and  the 
road  running  easterly  from  the  comer  near 
the  Anderson  House  to  tbe  THlton  line,  as 
now  used,  are  graierally  only  of  the  width  of 
an  ordinary  cart  path.  In  view  of  the  pres- 
ent nse  ot  the  highways  In  question,  the  conrt 
finds  that  It  win  be  sufficient  to  put  them  in 
a  reasonably  safe  condition  in  the  manner 
and  to  the  extent  ordered.  The  town  of  New 
Canaan  has  neglected  and  still  neglects  to 
keep  said  highways  in  good  and  sufficient  re- 
pair, and  said  highway  oug^  to  be  repaired. 
Public  convenience  and  necessity  require  their 
r^ir  to  the  extent  ordered."  Upon  the  fbce- 
going  facts,  counsel  for  the  defendant  claim- 
ed, as  a  matter  of  law,  that  the  roads  describ- 
ed in  the  complaint  are  not  pabUc  talghwaya. 
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and  tiiat  tbto  Is  not  a  propor  action  In  wbldi 
td  determine  the  qaestion.  The  superior  coort 
also  certified  up  certain  evidence  taken  upon 
the  trial  In  said  court  Upon  said  fiicts  the 
snp^or  court,  In  Its  order,  found  said  high- 
ways desorlbed  hi  ttx  complaint  to  be  pid>>lc 
h^hways  In  the  town  of  New  Canaan,  and 
ordered  certain  described  repairs  to  be  mad^ 
and  certain  described  encroachmoits  to  be  re- 
moved from  certain  described  porttoDS  of  both 
said  highways.  TIjo  first  error  assigned  In 
the  defendant's  appeal  to  this  court  Is  as  fol- 
lows: **The  court  erred  In  ototuUi^  the  de- 
fendants chUm  oi  law,  Tis.  that  npon  the 
evidence  la  the  case  the  ways  described  In  the 
complaint  are  not  public  highways,  and  that 
this  Is  not  a  proper  action  tn  which  to  deter- 
mine the  question  as  to  whether  the  roads  de- 
scribed in  the  conqilalnt  are  pobUc  highways." 
The  remaining  reasons  of  appeal  relate  to  al- 
leged errors  ci  the  court  in  finding  or  refus- 
ing to  find  particular  fiicta. 

John  H.  Light,  for  appellant  Jos^b  A. 
Gray,  tor  appellees. 

HMJ^  J.  By  tin  first  reason  of  appeal, 
we  are  asked  to  dedde:  First  "that  upon  the 
evidence  In  the  case  the  roads  described  in  the 
complaint  are  not  public  highways,"  and  ttuit 
the  superior  court  erred  In  not  so  holding; 
and,  second,  that  this  is  not  a  proper  action  in 
which  to  determine  whether  the  roads  de- 
scribed in  the  complaint  ue  puMlc  highways, 
and  that  the  trial  court  should  have  so  held. 
The  first  part  of  this  reason  of  appeal  presents 
no  question  which  can  be  reviewed  by  this 
court  It  wholly  Calls  to  specifically  and  dls- 
tbictly  describe  any  error  of  law  committed 
by  the  trial  court  Apparaitly,  from  the  rec- 
(Hd,  the  principal  question  upon  the  'trial,  and 
the  one  npon  which  the  case  turned,  was 
whether  these  roads  were  highways.  This 
assignment  of  ma  Is  equivalent  to  a  state- 
ment that  upon  the  evidence  the  Judgment 
should  have  been  in  favw  of  the  defendant. 
Osborne  t.  Troiv*  60  C<mn.  2S  AtL  157; 
Klmberly*a  Appeal,  68  Conn.  428,  86  AtL  847; 
Boles  of  Practice,  c.  14,  |  A  If  it  can  be  »• 
garded  aa  a  sufBdent  asrignnunt  of  either  an 
ermr  of  fact  or  <tf  Uw,  It  cumot  be  considered 
by  this  court  for  tbe  reason  that  we  have 
not  before  us  all  the  evidence  upon  which  the 
superior  court  derided  that  these  roads  were 
bli^ways.  Bbchiblt  A  does  not  pnrport  to  be 
a  8tatem«ftt  of  all  the  evidoice.  nie  record 
ikhowB  that  the  presiding  Judge  made  a  persm- 
al  Inspection  of  the  locns.  This  assignment 
of  error  Is  but  an  attempt  to  procure  a  new 
trial  by  retrying  in  this  court  the  guestionB  <rf 
fact  which  have  been  tried  and  decided  by  the 
superior  court  This  court  cannot  for  that 
purpose  retry  su(di  questions.  Styles  v,  Tyler,. 
64  Gonn.  482,  80  AU.  16S;  Atwater  r.  News 
Go..  67  Oonn.  606,  84  AtL  865;  Nellson  t. 
Ballway  Co.,  67  Conn.  466,  84  Aa  820;  Scott 
T.  8pl^  67  Conn.  849,  as  AtL  282.  For  the 
purpose  ta  correcting  the  record,  It  is  nnnec- 
88A-eO 


onary  to  ret»  to  Oose  zeasms  of  appeal 
which  are  based  npon  the  finding  by  the  court, 
and  its  refusal  to  find  particular  tacts.  The 
Iffoper  presoitatlon  ot  the  only  questkm  ot 
law  raised  by  the  appeal,  namely,  whether 
Oie  county  commission's  and  the  81^)a1or 
coort  m^ht  In  this  proceedli^  decide  whether 
these  roads  were  hlj^ways,  wlU  not  be  aided 
1^  Boeh  correction  of  the  finding.  That  qoea- 
tion  ia  apparent  npon  tbe  record  as  It  now 
stands.  Hatch  v.  Thompson,  67  Conn.  74,  84 
Atl.  770.  The  purpose  fit  this  proceeding  was 
not  to  establish  or  fix  the  bounds  of  bl^- 
ways,  but  to  compel  towns  to  repair  existing 
public  ways.  If,  npon  tbe  trial,  for  the  pur- 
pose of  escaping  tbe  duty  of  repairing  a  par- 
ticular road,  the  town  attempts  to  show  that 
such  road  la  not  a  highway,  as  was  evidentiy 
done  in  the  present  case,  It  becomes  the  doty 
of  the  triors  to  bear  the  evidence  offered,  and 
to  decide  that  question,  as  Incidental  to  tiie 
decisIoD  of  the  main  question,  of  the  duty  of 
the  town  to  make  the  desired  repabv.  By 
making  the  claim  that  the  way  In  questitm  la 
not  a  public  one,  the  town  cannot  defeat  tiie 
purpose  of  the  statute  nnd»  which  this  pro- 
ceeding was  commenced,  by  compelling  the 
complainants,  before  obtaining  from  the  coun- 
ty commissioners  an  order  for  the  repair  of 
the  toads,  to  first  by  proceedings  under  an- 
other statute,  procure  tbem  to  be  laid  out  and 
estaUlshed  as  lawful  highways.  There  fs  no 
error.  In  this  opinion  the  other  Judges  con- 
curred. 


(SO  R.  I.  3U) 
WEST  et  aL  T.  DABCT. 
(Si^reme  Court  of  Bhode  Island.  Dec  9, 1897.) 
PLCADiHe--BBT-Opr— AmoAviT  OF  Defexsi. 

1.  Tbe  copy  of  a  promissory  note  filed  with  tbe 
declaration  in  assnmpsit  thereon  need  not  be 
an  exact  copy,  if  sufflciently  accurate  .to  Identify 
the  claim,  and  not  to  miilead  the  defendant 

2.  Failure  to  file  an  affidavit  of  defense  In  as* 
Bompfiit  00  a  note,  as  provided  by  Gen.  Laws, 
c.  239,  S'14,  preclndes  the  defendant  from  making 
defense  to  the  claim,  but  does  not  preclude  him 
from  estaUlddng  a  set'off,  and  ohtslnlng  Judg- 
ment thereon. 

Assumpsit  by  Margaret  West  and  others,  as 
administrators,  against  Edward  H.  Darcy. 
There  was  a  Judgment  for  plaintiffs,  and  de- 
fendant petitions  for  a  new  trial  on  excep- 
tions. Granted, 

A  B.  Fatten  and  T.  F.  West  for  platntitBs. 
X  W.  Hogan,  for  defendant 

HATTBSON,  C.  J.  This  is  an  action  of  as* 
snmpslt  on  a  promissory  note,  begun  In  the 
district  court  of  the  Sixth  Judicial  district 
and  certified  to  the  common  pleas  division  on 
the  d^fflidan^s  claim  for  a  Jury  trial.  A 
copy  of  the  note  was  filed  with  the  writ  and 
declaration,  as  provided  Qen.  Laws  B.  L 
c  288,  I  14,  No  affidavit  of  defense  was 
made,  but  tin  defendant  filed  ft  plea  of  tiie 
general  issue,  and  a  claim  In  setoff,  In  ac- 
cordance with  chapter  239,  H  10-12.  Id. 
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When  the  case  was  called  for  trial  In  the 
common  pleas  division,  the  court,  on  the 
plaintiffs*  motion,  entered  a  decision  for  the 
plaintiffs  aa  by  default,  for  want  of  an  afB- 
davlt  of  defense.  The  defendant  objected  to 
the  entry  of  the  decision  because  the  copy  of 
the  note  filed  by  the  plaintiffs  was  not  a 
literal  and  exact  copy;  but  the  court  ruled 
that  it  need  not  be  a  literal  and  exact  copy, 
and  that  a  copy  which  was  substantially  cor- 
rect was  a  sufficient  compliance  with  the 
statute.  To  this  ruling  the  defendant  duly 
excepted.  The  defendant  then  Insisted  that 
he  was  entitled  to  proceed  In  the  trial  of  his 
claim  In  set-off,  notwithstanding  his  omisaioa 
to  flle  an  affidavit  of  defease  as  against  the 
note;  but  the  court  ruled  to  the  contrary, 
and.  to  this  ruling  the  defendant  also  ex- 
cepted. The  case  is  before  us  on  the  de- 
fendant's petition  Cor  a  new  trial,  based  od 
these  exceptions. 

We  think  that  the  common  pleas  dlTlslou 
was  correct  in  its  first  ruling,  but  erred  In  its 
second.  Hie  purpose  of  the  copy  Is  to  notify 
the  defendant  of  the  particular  claim  In  suit, 
so  that  he  may  determine  whether  be  has  a 
defense-  or  not,  and  make  or  omit  to  make  hlB 
affidavit  accordingly.  If  It  is  sufficiently  ac- 
curate to  Identify  the  claim,  and  not  to  mis- 
lead the  defendant,  Its  purpose  Is  fulfilled. 
To  insist  on  an  e?act  copy  would  be  to  re- 
quire a  facsimile  or  reproduction  of  the  orig- 
inal,—a  d^ee  of  strictness  which  would  ren- 
der the  provision  of  the  statute  well-nigh 
hnpractlcable,  and  consequently  inoperative. 
We  think  that  the  affldavit  of  defense  referred 
to  in  section  14  relates  only  to  the  claim  of 
the  plaintiff  on  which  the  suit  Is  based,  and 
that,  if  it  is  not  made,  the  only  effect  is  to 
preclude  the  defendant  from  making  a  de- 
fense to  the  claim.  The  failure  to  file  the 
affidavit  Is  a  conclusive  admission,  for  the 
purposes  of  the  suit,  of  the  validity  of  the 
plaintiffs*  claim.  But  the  defendant  Is  never- 
theless entitled  to  have  his  claim  In  set-off 
adjudicated  in  that  suit,  and,  if  he  prevails, 
to  have  It  deducted  from  the  plaintiffs'  claim, 
or,  if  it  exceeds  the  plaintiffs'  claim,  to  a 
Judgment  for  the  excess.  New  trial  granted, 
and  case  remitted  to  the  common  pleas  dlvl- 
alon  for  further  proceedings. 


(SO  R.  I.  SD9) 

BIBTWELL  V.  HOSMEB. 

(Stvrane  OoorC  of  Bhode  Idand.  Dec.  7, 1887.) 

MacuHioa*  LiBMs— CioHKBHGmBirc  or  Lbsai. 
Fbooebs. 

The  mere  filing  of  an  accoont  with  notice  of 
an  intentioQ  to  claim  a  lien  is  not  a  cominence- 
ment  of  legal  process  to  enforce  a  'mechanic'B 
lien,  within  Gen.  Laws,  c.  206,  §fi  7,  9,  which  re- 
quire a, statement  tliat  the  lodging  of  me  account 
or  demand  is  for  the  parpose  of  commencing  le- 
gal process  to  enforce  the  lien. 

Petition  by  Archibald  Bhrtwell  against 
Frederick  H.  Hosmer  to  enforce  a  mechanic's 
lien.  Dismissed. 


Frank  &  Arnold,  for  complainant. 
W.  IdtUefleld.  for  re8p<mdent. 


Nathan 


PER  CURIAM.  The  petitioner  has  failed  to 
show  a  compliance  with  the  statute,  since  the 
mere  filing  of  an  account,  with  notice  of  an 
inteatiou  to  claim  a  lien,  is  not  a  commence- 
ment of  legal  process  to  enforce  the  lien, 
within  the  meaning  of  the  statute  as  con- 
strued in  Tingley  v.  Wilte,  17  B.  I.  533,  23 
AtL  100,  and  Goff  v.  Hosmer,  20  R.  I.  pt  1, 
p.  93,  37  Atl.  533,  which  requires  a  statement 
that  the  lodging  of  the  account  or  demand  is 
for  the  purpose  of  commencing  legal  process 
to  enforce  the  lien.  As  suggested  by  counsel 
for  the  respondent,  the  commencement  of 
legal  process  ought  not  to  be  left  to  Implica- 
tion. The  petition  must  tbwefwe  be  dis- 
missed. 

.  (20  a  L  289) 

HOLMES  et  aL  v.  WASHINGTON  EEAL-BS- 
TATE  CO. 

(Supreme  Court  of  Rhode  Island.   Dec.  2,  1897.) 

EtIDBHCE— JOOULAR  StaTBMBKTH. 

On  an  issue  whether  a  party  had  performed 
his  work  with  diligence,  statementB  of  his  work- 
men are  not  admlEmble  as  res  gestee,  where  it  is 
evident  that  they  were  spok^  jocolarly,  and 
were  so  Dnderstood  by  ibe  witness. 

Action  by  D.  Holmes  A  Co.  against  the 
Washington  Beal-Estate  Company.  Judgment 
for  plalntifl^  and  defendant's  motion  tor  a 
new  trial  was  overruled,  and  be  excepts. 
Ruling  sustained. 

S.  S.  Lapham,  for  plalntUC  Wilson  & 
Jenckes,  Conutock  &  Gardner,  and  Arthnr 
Gushing,  toe  defendant. 

PER  CURIAM.  The  record  shows  that  the 
statements  of  the  plaintiffs  workmen  to  tlw 
witness  Tlllingliast,  which  were  excluded 
the  court,  subject  to  defendant's  exception, 
were  spoken  Jocularly,  and  were  so  under- 
stood by  the  witness.  This  being  so,  we  do 
not  think  that  they  were  admissible  as  part 
of  the  res  gestse  to  bhid  the  plaintiffs  on 
the  Issue  whether  or  not  they  had  performed 
their  work  with  due  diligence,  though  they 
might  have  been  competent  testimony  for 
that  puiimse  had  they  Iseen  uttered  serioosly. 
We  think,  therefore,  that  they  were  pn^erly 
excluded.  New  trial  denied,  and  case  remit- 
ted to  the  oomniMi  pleas  division,  wlUi  direc- 
tion to  enter  Judgment  on  the  vexdlet. 


(»  R.  I.  307) 
NBWBLL  V,  LAWTON. 
(Siqireme  Court  of  Bhode  Idand.  Dec.  7, 1897.) 
Ihplied  Coktraot  roR  SsavtcBS. 
Testimony  that  a  daughter,  -who  nursed  and 
partly  supported  her  mother  for  several  years 
before  the  mother's  deatti,  was  told  by  the 
mother  that  she  (the  daughter)  had  to  work 
hard,  and  that  she  (the  mother)  ccndd  not  pay 
her  tben,  is  too  slight  to  rebut  the  piesnmpuon 
that  the  seivices  were  prompted  by  afifectkm. 
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Assnmpelt  by  Harriet  EL  Newdl  agalnat 
Oharles  H.  Uiwton  to  recover  for  Berrlces  ren- 
dered to  defendant's  testatrix.  A  nonsuit  was 
granted,  and  plalntlfl  excepts  and  moTes  for 
a  new  trial.  Denied. 

Joseph  Osfleld,  Jr.,  tor  plaintiff.  Cooke.  & 
Angell,  for  defendant 

MATTESOX,  a  J.  This  Is  an  action  of 
assiunpsit  The  testimony  shows  that  the 
plaintiff  rendered  services  for  the  testatrix, 
In  taking  care  of  and  nursing  her,  for  several 
years  before  her  death.  The  testatrix  was  the 
jdalntitTs  mother,  and  the  two  had  lived 
tf^ther  while  tbe  services  were  rendered. 
During  the  same  period  the  plaintiff  had  kept 
hens,  and  famished  eggs,  and  sold  fowls,  and 
used  the  proceeds  In  purchasing  suppUes  for 
the  household,  but  to  what  extent  does  not 
appear.  The  evidence  shows  no  express  agree- 
ment on  the  part  of  the  testatrix  to  pay  for 
these  benefits,  nor  circumstances  affording 
ground  for  a  reasonable  expectation  on  the 
part  of  the  plaintiff  that  compensation  was  to 
be  made.  The  only  testlmcmy  wtiicb  can  be 
regarded  as  In  any  way  tending  to  do  so  was 
that  the  testatrix  had  said  to  the  plaintiff 
that  she  had  to  work  hard,  and  that  she  (the 
testatrix)  could  not  pay  her  then.  This  testi- 
mony, standing  by  Itself,  Is  too  sUght  to  re- 
but the  presumption  arising  in  such  cases  that 
services  rendered  or  benefits  conferred  by 
members  of  the  same  household  to  or  upon 
each  other  are  prompted  by  affection  or  good 
will,  rather  than  from  an  expectation  of  pay- 
ment Fuller  V.  Mowry,  18  R.  L  424,  28  Atl. 
606.  If  the  case  had  gone  to  the  jury,  and  a 
verdict  had  been  rendered  for  the  plaintiff, 
It  wonld  have  been  insufficient  to  sustain  the 
verdict  A  nonsuit  therefore,  was  properly 
granted.  New  trial  denied,  and  case  remitted 
to  the  common  ideas  division,  with  direction 
to  «iter  Judgment  for  the  defendant  for 


(SO  B.  Z.  ISO 
WlUilS  V.  PBOVIDENCB  TELEQBAM 
PUB.  CO. 

(SnpnsM  Oonrt  of  Bhode  Island.   Nov.  2^ 

1897.) 

OOHTMBOTOnT  NbsuOIKCB— PROXnCAVl  Cadbb— 
Pkotinob  or  Jcbt. 

1.  One  who  seizes  the  bridle  rein  of  her  horee, 
in  an  attempt  to  [>revent  him  from  running 
away,  when  tie  has  been  frightened  by  a  colb- 
aion  with  another  team  <tbere  beiag  a  helpless 
diild  in  the  wagon),  and  in  so  doing  Is  injured 
by  the  borae  she  is  attempting  to  hold,  is  not 
gufity  of  contribntoiy  negligence,  aa  a  matter  of 
law. 

2.  Where  plaiatifl*B  horse  became  frightened 
l^m  ooUidon  with  defendant's  negligent^  driven 
team,  and  plaintiff  seised  her  horse  by  the  bridle 
rein  in  her  attempt  to  prevent  him  from  ronning 
away,  and  was  Injared  in  so  doing  (her  baby  be- 
ing m  the  wagon  to  which  her  horse  was  hitched 
at  the  time),  the  proximate  caose  of  the  injury 
conld  not  be  said*  as  a  matter  of  law,  to  be  some 
act  interrenlng  between  the  collision  and  tiie  in- 
jnry. 


Action  by  E^nma  G.  Willis  against  tbe  Prov- 
idence Tel^rram  Publishing  Gclnpany  for  pei^ 
Bonal  injuries.   On  demnrrer  to  tbe  declan^ 

tlon.  Overruled. 

John  W.  Hogan,  for  plaintiff.  Wilson  ft 
Jenckes.  fw  defoidBnt 

TILLIXOHA8T,  J.  We  do  not  think  the 
plalntlfTs  declaration  shows  that  she  was 
guilty  of  contributory  negligence,  or  that  the 
alleged  negligence  ol  the  defendant  was  not 
the  proximate  cause  of  the  Injury  complained 
of.  The  first  count  of  the  declaration  sets 
out  that  the  plaintiff's  team  was  standing  oa 
tbe  easterly  side  ot  Weybosset  street,  and 
that  the-defendant  so  caretesaly  managed  and 
controlled  its  horse  and  wagon  that  the  same 
colUded  with  the  plaintlCTs  wagon,  demolish- 
ing It  and  frightening  the  horse  attached 
thereto,  and  that  the  plaintiff,  who  took  hold 
ol  the  reins  near  the  bead  of  her  horse,  to 
prevent  him  from  ronnta^  away,  was  by  her 
said  horse  violently  hurled  against  the  shafts 
of  her  wagon,  and  injured.  She  alleges  that 
she  was  lawftilly  in  the  use  of  said  highway, 
and  that  she  was  in  the  exerdse  of  due  care, 
at  the  time  of  receiving  the  Injury.  We  tall 
to  see  anything  in  this  statement  <^  tbe  [daln- 
tlff's  case  wtilch  shows  that  sbe  was  guilty 
of  contributory  negligence. 

The  second  count  sets  ont  that  tbe  plaintiff 
left  her  horse  and  wagon  standing  uprai  the 
eastwly  side  of  said  street  near  the  comer 
of  Dunnes*  Gangway,  in  a  lawful  and  proper 
manner;  that  she  left  b^  Infant  child  sitting 
In  said  wi^on,  and  that  through  the  care- 
lessness and  negligence  of  the  defendant's 
agent  and  servant  in  driving  and  managing 
its  team,  the  same  oc^ded  with  and  stmdk 
plalntlflCs  wagon,  whereby  It  was  broken, 
dragged  along,  and  tnmed  around;  and  that 
by  reason  tliereof  plaintiff's  bwse  was  fright- 
ened and  attempted  to  ran  away,  and  said 
Infant  child  was  tiirown  tn»n  the  seat  of  the 
wagon  onto  the  flow  thereof.  And  the  plain- 
tiff tiYen  that  being  apprehensive  of  Injury 
to  her  said  child  by  reason  of  the  collision  and 
of  the  ranning  away  of  the  horse,  sbe,  while 
In  the  exerdse  of  due  care,  took  hold  of  the 
bridle  and  bead  of  said  horse  for  the  purpose 
of  stopping  and  holding  him,  and  was  Injured 
as  aforesaid.  The  defendant's  counsel  con- 
tends that  it  appears  from  this  count  that  tbe 
plaintiff  was  guilty  of  contributory  negligence, 
and  also  that  the  negligence  of  the  defendant 
was  not  the  proximate  cause  of  the  injury. 
We  do  not  think  this  is  so.  The  doctrine  of 
proximate  cause.  In  cases  of  accident  resolting 
from  the  fri^teolng  and  consequent  running 
away  of  horses  on  the  highway,  as  deduced 
from  the  Dumenms  adjudications  thereon, 
seems  to  be  that  the  negligence  which  causes 
the  fright  and  consequent  runnhig  away  ot 
the  horse  is  the  pnoimato  cause  of  the  in- 
Jury,  and  that  this  Is  so  although  some  Inter- 
vening cause  contributed  to  the  Injury.  Busw. 
Fees.  Inj.  |  80,   At  any  mte,  the  question  of 
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coneorrlng  caani,  u  held  Igr  tbls  court  tn 
Yeaw  T.  WUllama,  15B.I.aO,  28AaS3.l8a 
qneBtim  for  tbe  jozy,  nnder  proper  Instruc- 
tional and  bence  cannot  be  determined  on  de- 
murrer, unlees,  Indeed,  it  dearly  appears  from 
tbe  declaration  tbat  tbe  prmdmate  catue  of 
the  Injury  was  the  plaintiff's  careleomees. 
See,  aiso.  Wilson  t.  Dock  Co.,  L.  R.  1  Ezcb. 
186.  Judge  Cool^,  In  his  woA  on  TOrta, 
states  the  law  of  proximate  cause  thus:  "If 
the  origlaal  act  was  vrongfal,  and  would  nat- 
urally, according  to  ttie  ordinary  course  of 
«TentB,  prove- Injurious  to  some  other  person 
or  persons,  and  does  actually  result  in  injury 
throngb  the  intervention  of  other  canses  which 
are  not  wrongful,  the  Injury  shall  be  referred 
to  tbe  wrongful  came,  passing  by  those  'Which 
were  innocent^  And  this  summary  of  tbe 
law  Is  ^undant^  sustained  by  the  autbori- 
tles.  See  Add.  Torts,  «  12;  Shear.  &  B.  Neg. 
<2d  Ed.)  H  10,  88;  CampbeU  City  of  Still- 
water, 82  Minn.  806;  20  N.  W.  320;  Wood 
RaUroad  Co.,  177  Pa.  St.  S06.  85  Atl.  699; 
Hoag  T.  Ralbnad  Co..  86  Pa.  St  293;  Deny 
T.  FUtner,  118  Mass.  134;  Kennedy  T.  Mayor, 
«tc..  78  N.  T.  866;  Storgis  T.  Kountz.  165  Pa. 
St  858,  SO  Ati.  876:  Brown  t.  BaUway  Co., 
20  i3io.  App.  222;  Bllhnan  t.  Railroad  Co.,  76 
Ind.  166;  16  Am.  &  Eng.  Enc.  Law,  486,  and 
«asee  (dted;  Jagg.  Torts,  c.  5;  Scott  T.  Shep* 
herd,  1  Smith.  Lead.  Oas.  (Hare  *  W.  Notes) 
«648;  McGrew  t.  Stone.  68  Pa.  St  436;  Rail- 
road Oo.  T.  Snyder,  18  Ohio  St  389;  OonneU'a 
Bx'rs  T.  Railway  Co..  93  Ya.  44,  24  S.  E.  467. 
In  the  case  of  McDonald  t.  Smlllpg^  14  Allen, 
290.  where  the  question  as  to  the  proidmate 
cause  of  an  Injurr  caused  by  &  ronaway 
hcffse  through  the  negligence  of  tbe  defend- 
ant was  very  foUy  oonsldered,  the  court.  In 
orerrullng  tbe  dmurrer  to  the  declaration, 
siUd,  am<Hig  other  tUngs:  "It  la  clear,  from 
nmnerous  authorltlee,  that  the  mere  circum- 
stance that  there  have  Intervened,  between 
the  wrongfnl  cause  and  the  Injurlona  cuue* 
quence.  acts  produced  by  the  volition  of  ani- 
mals <x  ot  hnman  beings,  does  not  necessarily 
make  the  result  so  remote  that  no  action  can 
be  maintained.  Tbe  teet  Is  to  be  found,  not 
In  the  number  at  Intervening  evwts  w  agents, 
but  In  their  character,  and  In  the  natural  and 
probable  connection  between  the  wrong  done 
and  the  Injurious  consequence.  So  long  as  It 
affirmatively  appears  that  the  mlachlaf  la  at- 
tributable to  the  negligence,  as  a  result  which 
might  reasonably  have  been  foreseen  as  prob- 
able, the  legal  liability  continues."  In  Ma- 
hogany V.  Ward,  16  B.  L  479,  17  AtL  860,  this 
court  recognized  the  same  doctrine;  for  while 
It  was  there  hdd  that  the  independent  act  of 
a  re^nslble  person  arrests  causaticm,  and  is 
to  be  regarded  as  the  proximate  cause  of  the 
Injury,  the  original  negligence  being  consider- 
ed merely  tbe  remote  cause  thereof,  yet  the 
court  said  that  this  rule  "is  subject  to  the 
qnhUflcation  that  if  the  Intervening  act  Is 
such  as  might  reasonably  have  been  antici- 
pated as  the  natural  and  probable  result  of 
the  original  negligence,  the  original  negligence 


win,  notwithstanding  snch  Intervanlng  act 
be  regarded  as  the  proximate  cause  of  tbe 
Injury,  and  will  render  the  pemm  guilty  of  It 
chargeable."  See,  also,  Lee  v.  Railroad  Co., 
12  K.  L  383.  It  certainly  cannot  be  said  that 
a  person  who  attempts  to  prevent  hia  horse 
from  running  away  when  it  has"  become 
frightened  by  a  coUtslon  with  another  team 
is  necessarily  guilty  of  negligence,  even  thon^ 
tbe  person  In  diac^  of  the  horse  Is  not  in  his 
carriage,  anid  does  not  actually  have  hdd  of 
the  rdns,  at  tbe  time  of  the  conislcm.  And 
this  is  even  aam  clearly  so  when  a  he^dras 
diUd  Is  in  tiie  carriage,  and  when  the  first 
Impulse  d  every  rational  person  would  be  to 
prevent  the  horse  fnnn  running  away.  '  Wheth- 
er w  not  the  act  <tf  tlw  ^aintiff  In  any  given 
case  ia  in  fact  a  rash,  or  even  negligent  me, 
and  hence  sodi  as  would  prevent  him  from 
recovering  in  an  action  of  tills  sort  Ss  for  tlie 
Jury  to  determine  In  view  of  an  the  drenm- 
stances  of  the  particular  case.  Demurrer 
overruled,  and  case  remitted  to  the  common 
pleas  dlvkloQ  for  further  proceedings. 


(»  R.  L  no) 


STATE  V.  BOWES. 


(Supreme  Court  of  Bhode  Island.    Dee.  T* 

1887.) 

Indictment — Tihb  op  Findiho. 
An  indictment  which  alleges  that  defendant 
k«>t  a  naisance  on  a  cwtalD  day,  and  on  ^vers 
other  days  between  that  day  and  tiie  date  of 

finding  the  IndtctineDt  need  not  ipecifically  al- 
lege the  date  of  finding  the  indictment,  as  it  will 
be  presumed  to  have  beeo  found  on  the  day  the 
grand  jury  was  impaneled  and  sworn. 

Josephine  Bowes  was  Indicted  for  m«<n*»iii. 
ing  a  nuisance,  and  she  demurs  to  the  indict- 
ment Overruled. 

WUlard  B.  Tanner,  Atty.  Gen.,  Cor  the  States 
John  W.  Brennan,  for  d^mdaat 

PBB  CUBIAM.  Owe  opinion  is  tbat  tiie  al- 
legation of  time  in  the  indlctm^t  is  suffi- 
ciently certain.  The  aUegation  la  that  the 
defendant  "on  the  1st  day  of  Jannary,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-four,  and  on  divers  other  days 
and  times  b^mreen  said  last-mentioned  date 
and  the  date  of  the  finding  of  this  Indict- 
ment'* did  keep  and  maintain  a  certain  ciHn- 
mon  nuisance,  etc.  The  contmtion  In  support 
of'  the  demurrer  is  that  the  allegation  is  bad 
because  the  date  of  the  finding  of  the  Indict- 
ment is  not  speclflcaUy  glv^  In  the  charge. 
In  State  v.  HiU,  13  R.  L  315,  It  was  hdd  that 
a  similar  allegation  was  sufficient  the  pre- 
sumption of  law  being  that  the  indictment 
was  found  on  the  first  day  of  the  term.  It  no 
other  date  was  named.  Since  that  decision, 
terms  of  the  court  have  been  abolished,  and. 
Instead,  a  continuous  session  Is  provided  for, 
beginning  on  the  third  Monday  of  September 
in  each  year,  and  ending  on  the  third  M<mday 
of  July  following.  Grand  Jurors  are  anmmon- 
ed  at  stated  intervals.   Tbe  grand  Jury  by 
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whom  tbe  present  Indictment  was  found,  was 
Impaneled  and  Bworn,  as  averred  In  tbe  In- 
dictment, on  the  4th  day  of  Harcb,  1S8S.  We 
think  the  case  ia  within  the  principle  of  the 
decision  in  Bute  t.  Hill,  and  that  the  pre- 
samptlo^  Is  that  the  Indictment  was  found  on 
the  day  that  the  grand  Jury  was  Impaneled 
and  sworn,  no  other  date  being  specified.  De- 
mnrrer  ovemiled,  and  case  remitted  to  the 
common  jflw  division  for  turthor  [soceed- 
inga. 


(SOB.  I.  MD 

WOONSOOKBT  INST.  FOB  SAVIN08  t. 

HBFFBBNAN  et  al. 
OBnpreme  Coort  of  Rhode  Island.  Dec.  7, 1807.) 
Girr  Ibtsb  Vivos. 
Gift  to  H.  of  a  fond  d«o«ited  May  16, 
1886,  hr  defendants  Intestate,  in  her  name 
and  the  name  of  M.,  and  made  payable  to  dther, 
or  the  snrrivor  of  them,  was  not  shown  by  the 
facts  that  soon  afterwards  she  left  the  deposit 
book  with  a  certain  jperson  for  safe-keeping; 
that  on  January  1,  1887,  she  sent  word  to  M. 
to  come  and  get  the  book,  and  he  could  have  the 
money  at  any  time;  that  at  the  time  of  sending 
sodi  word  she  was  Ul  with  what  proved  to  be  a 
Altai  illness,  thoacb  it  did  not  appear  that  she 
was  aware  that  ner  iBness  was  to  be  fatal; 
uid  ^t  she  died  a  tew  weeks  snbseQuently,  and 
before  M.  had  gone  to  get  the  book. 

Action  by  the  Wonuocket  lurtltate  for  Sav- 
ings against  John  J.  Heffeman,  admlnlstra^ 
tor  of  the  estate  of  Catherine  Maroney,  de- 
teased,  and  others. 

Edwin  Alanlte,  for  complainant.  Brwln  J. 
France  and  John  J.  Heffeman,  for  respond- 
coiti. 

PBR  CURIAM.  The  case  shows  that  Cath- 
erine Bfaroney  deposited  the  fond  In  salt  May 
16,  1885,  In  her  name  and  the  name  of  John 
Maloney,  and  made  It  payable  to  either,  or 
the  snrvlvor  of  them;  that  shortly  after  that 
date  she  left  the  deposit  Iwok  with  the  Rev- 
erend Oeorge  T.  Mahoney  for.  safe-keeping; 
that  on  Janoary  1,  1S97,  she  sent  word  to 
John  Maloney,  by  his  wife,  to  come  and  get 
the  book,  and  he  conld  have  ttie  money  at  any 
time;  that  this  was  the  first  knowledge  that 
John  Maloney  had  of  the  deposit;  that  Cath- 
erine Maron^,  at  the  time  of  sending  word 
to  John  Maloney,  was  ill  with  what  pn>ve4\ 
to  be  a  fatal  Ulness,  though  tt  does  not  appear 
that  she  was  aware  at  that  time  that  her  ill- 
ness was  to  be  fatal;  that  she  died  a  few 
weeks  subsequently,  and  before  John  Ma- 
loney had  gone  to  get  the  book.  The  ques- 
tion Is  whether,  upon  this  situation  of  facts, 
John  Malon^  is  entiUed  to  the  fund.  We 
think  not  Thongh  the  deposit  was  made  in 
the  joint  names  of  Catherine  and  John,  she 
retained  contrtH  ow  the  deposit  book,  with- 
out which  the  money  conld  not  be  drawn; 
and,  thoi^h  she  sent  word  to  him  to  come 
and  get  the  book,  he  did  not  do  so,  and  the 
control  over  the  deposit  therefore  remained 
with  her  until  her  decease.  This  being  so, 
the  gift  of  the  deposit  was  not  complete,  and 


It  renuUned  her  property.  A  decree  must 
tberefwe  be  entered  for  the  payment  of  the 
fund  to  the  adminlstzator. 


dOR.  L  BU) 

STATE)  V.  BARRETT. 
(Supreme  Conrt  of  Rhode  Island.  Dec.  9. 1887.) 
JbiirKSBPiita— Faimjri  to  Obtaih  Liobxsb— 

I.<tD10TlCBITT. 

Gen.  Laws,  c.  101,  {  1,  and  Id.  c  26.  S  8, 
empower  the  board  of  aldennen  of  a  town  to  reg- 
alate  the  keeping  of  taverns,  etc,  by  granting 
licenses,  or  by  refoatng  to  grant  them,  bat  there 
Is  nothing  In  the  statute  requiring  them  to  adopt 
any  general  regulation  for  that  purpose.  Chap- 
ter 101,  {  S,  makes  it  an  offense  to  lieep  open  a 
tavern,  etc.,  without  a  llcmse.  Held,  that  an  in- 
dictment chatting  tiiat  tefendant  did  keep  open 
a  tarem,  etc,  without  a  license.  Is  not  bad  fdr 
the  want  of  an  averment  that  the  board  of  al- 
dermen lias  made  any  regulation  relating  to  the 
Ucensing  of  sach  places,  as  the  statute^  place 
upon  the  person  desiring  to  open  a  tavern  the  du- 

Sr  of  applying  to  tiie  board  of  aldmnen  for  a 
cense  for  that  purpose. 

Fred  J.  Barrett  mui  indicted  ftir  kee^ng 
open  a  vlctnallng  bouse,  etc  without  a  U- 
cense,  and  he  demnts  to  the  Indictment  De- 
murrer overruled. 

WUlard  B.  Tanner,  Atty.  Gen.,  for  the 
State.  John  W.  Brennan,  for  defendant 

MATTE>SON,  0.  J.  The  hidictment  char- 
gee  in  technical  form  that  the  defendant 
did  open  and  keep  open  in  the  city  of  Prov- 
idence a  victualing  house,  cook  shop,  and 
oyster  house,  without  flnt  having  obtained  a 
license  for  so  doing.  The  defendant  demurs 
to  the  indictment  because  it  contains  no  aver- 
ment that  the  board  of  aldennen  ot  Provi- 
dence has  made  any  regulation  relating  to 
the  license  of  such  a  place,  and  contends  in 
support  of  the  demurrer  that  until  the  board 
of  aldermen  has  made  snch  a  regulation  any 
person  has  a  right  to  open  and  keep  such  a 
place.  Tliough  Oen.  Laws  B.  I.  c.  101,  }  1. 
enqK>wers  the  town  conncU  of  a  town,  and, 
l>y  constmction,  Id.  c.  26,  |  8,  the  board  of 
aldermen  of  a  city,  to  r^rulate  the  keeping  of 
taverns,  victualing  houses,  cook  shops,  oys- 
ter houses,  and  oyster  cellars,  in  a  town  or 
city,  by  granting  licenses  for  so  doing,  upon 
such  compensation  for  the  benefit  of  the 
town  or  city  as  they  shall  see  fit,  or  by  re- 
fusing to  grant  them,  there  is  nothing  In  the 
section  which  requires  ih&n  to  adopt  any 
general  regulation  for  that  purpose.  We 
think  that  the  contrary  Is  Implied,  since  the 
provision  Is  that  they  are  to  regulate  th« 
keeping  of  snch  places  by  granting  or  refus- 
ing to  grant  licenses,  which  seems  to  contem- 
plate Bpedflc  action  on  an  application  tor  a 
license.  This  constmction  is  confirmed, 
moreover,  try  a  consideration  of  section  S  of 
the  chapto-,  which  makes  it  an  offense  pun- 
ishable by  fine  to  open  or  keep  open  a'  place 
of  either  of  the  kinds  named  without  a  li- 
cense first  had  and  obtained;  thus  putting 
on  the  person  wishing  to  open  or  keep  open 
each  a  place  the  duty  of  applying  to  the  town 
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council  or  board  of  aldermen,  as  the  case 
may  be,  for  a  license  for  that  porixMe.  Oor 
opinion  Is  therefore  that  the  Indictment  is 
not  bad  for  want  of  the  arerment  contended 
for,  and  that  liie  demurrer  should  be  OTer- 
ruled.  Demnrrer  overruled,  and  case  remit- 
ted to  the  common  pleas  division  for  further 
proceedings. 


DASTFERS  T.  DABTBBS. 

(Conrt  of  Ghanc«T  of  New  Jersey.   Xov.  28, 

1897.) 

OlTOKCS— DiSBBTION— JOBTiriOATIDN— EVIDBNOB. 

1.  In  a  divorce  salt,  testimony  standing  solely 
00  the  speciBc  statements  of  one  par^,  contra- 
dicted by  generai  statements  ol  the  other  party, 
win  not  Justify  an  afflrmative  decree. 

2.  A-  wifc^  on  learning  that  she  had  contract- 
ed a  venereal  disease  from  her  husband,  denied 
him  marital  rights,  which  caused  him  to  so  mis- 
treat her  that  she  was  compelled  to  leave  him. 
The  husband  gave  her  no  explanation  of  the  dis- 
ease, exhibited  no  signs  of  penitence,  and  for 
more  than  two  years  never  solicited  her  to  come 
bach.  Held,  that  divorce  would  be  granted  on 
the  ground  of  willful  and  continued  deserdon  by 
the  husband. 

BUI  toe  divorce  by  Louisa  H.  Daeters  aicalnst 
Frederick  J.  Daeters.  Decree  for  complain- 
ant 

Oeotge  A.  Vroom»  for  oiHnplalnant  Sd- 
vard  O.  a  Bleakley,  for  defendant 

OBEY,  V.  a  (orally).  The  husband  and 
wife,  paittles  to  tills  divorce  suft,  have  been 
married  for  many  years.  The  testimony  of 
the  vrife  exhibits  a  most  wretched  condition 
of  their  married  life,  especially  the  last  few 
years.  She  refers  to  quarrels,  some  of  them 
q>eclflcally  narrated.  The  husband  goes  on 
the  stand,  and,  while  he  denies  In  general 
terms  the  fact  of  the  quarrela,  he  does  not 
undertake  to  meet  the  specific  allegations 
with  any  decree  of  accuracy.  He  is  unable 
to  i^eak  the  language  with  fluency,  but  he 
makes  himself  understood  quite  well,  and  I 
saw  from  the  character  of  his  reidiee  tiiat 
he  CQpiprehended  exactly  what  was  asked  of 
bim.  If  the  testimony  stood  solely  on  the 
statebieuts  of  the  wife,  although  specific  and 
In  detail,  yet  contradicted  by  the  general 
statements  of  the  husband,  I  would  not  fed 
that  I  would  be  Justified  In  making  a  decree. 
But  in  support  of  the  testimony  of  the  wife 
is  the  testimony  of  two  persona,  one  of  whom 
actually  lived  In  the  family.  That  Is  the 
son.  He  appears  to  be  interested  for  his 
mother,  and  bis  statements  are  to  be  taken 
with  sofue  hetftancy.  They  corroborate  to 
nnne  extent  some  ot  her  specific  allegations. 
He  stated  that  in  one  case  he  actually  saw 
the  blow  whldi  her  husband  gave  her,  which 
caused  the  lump  now  on  his  mother's  fore- 
bead,  aim  fatbw  denies  this  Mow.  I  do 
not  think  I  am  Justified  in  taking  his  bare, 
nnniiNKnted  denlaL  A  daughter  supports 
her  mother'a  story  at  Tlolait  language  and' 


threats  used  the  husband  to  the  wife. 
Another  daugbtw,  who  lived  in  the  house 
for  a  time,  a  frank  witness,  says  she  saw 
no  quarrels,  but  she  explains  that  she  did  not 
know  the  details  of  the  family  tlf^  beeause 
she  vras  not  her  mother's  confldaui.  It  ia 
quite  probable  that  If  her  mother  did  not 
make  this  daughter  her  confidant  she  may 
not  have  known  of  the  ill  conduct  of  tlie  de- 
fendant until  the  final  quarrel.  This  daugh- 
ter, Mrs.  Bumside,  and  her  husband,  the  on- 
ly witnesses  who  testify  in  support  of  the  de- 
fendant do  not  seem  to  have  known  enoogh 
of  the  family  to  make  testimony,  even  of  a 
negative  character,  of  any  weight  In  denial 
of  the  quarrels,  inwen  not  only  by  the 
wife^  but  also  by  the  sew,  to  the  extent  of 
actual  blows  given  by  the  husband  to  the 
wife,  and,  by  both  the  son  and  the  other 
daughter,  of  violent  and  terrifying  threats  of 
bodily  Injury.  The  testimony  of  Mr.  and  Mrs. 
Burnside  amounts  simply  to  this:  that  it 
was  remotely  possiMe  that  they  might  have 
heard  the  husband's  violence  If  it  had  oc- 
curred, but  in  fact  they  did  not  hear  it  As 
the  complainant  has  produced  testimony 
which  corroborates  that  of  the  wife  that  there 
were  frequent  -threats  by  the  husband  of  bod- 
ily injury  to  the  wife,  accompanied  in  sever- 
al Instances  by  actual  violence  and  blows,  I 
think  I  must  teke  her  testimony,  so  sup- 
ported, to  be  true. 

But  a  far  more  Important  matter,  and  one 
which,  for  the  consideration  of  this  court, 
stands  with  very  much  more  weight  Is  the 
charge  that  he  has  contracted  a  venereal  dis- 
ease, which  he  has  communicated  to  his 
wife,  and  that  this  was  one  reason  why  she 
separated  hers^  from  blm.  The  statement 
of  the  wife  Is  that  she  discovered  her  hus- 
band In  the  act  of  treating  himself  or  wash- 
ing himself  for  a  contagiom  disease  of  a 
private  natnre;*1hBt  he  himself  admitted  to 
her  that  he  was  m  treating  hlmadf ;  and  that 
she  found  he  had  commnnicated  tbis  disease 
to  her.  He  denies,  bnt  raily  in  the  most 
gmeral  terms,  the  wife's  extremely  specific 
stetemeut  He  denies  that  he  ever  had  any 
such  aUment,  and  states  that  he  Is  ready 
to  sobmlt  himself  to  exandnatlou,  and  Inti- 
matea  that  be  was  not  cleansing  hhnself  be- 
cause of  any  disease^  but  because  his  vrif  e 
had  for  a  long  time  locked  him  out  of  the 
bath  room.  His  son  contradicts  this  latter 
statement  If  this  phase  of  the  case  stood 
upon  the  unsupported  testbnony  of  the  wife, 
contradicted,  as  It  Is.  by  that  of  the  husband 
(although  his  statement  is  not  so  specific  as 
hen),  I  should  not  accept  her  testimcoy  as 
concluslTe.  But  on  the  point  that  the  wife 
at  this  period  was  suffering  from  such  a  dis- 
ease her  testimony  is  supported  by  an  en- 
tirely disinterested  witness,  disconnected  with 
the  family,  her  attendli^  physician,  who 
comes  here  and  swears  that  shortly  after  the 
time  that  this  woman  refers  tc^  he  was  call- 
ed upon  by  her,  and  treated  her  for  symp- 
toms which  indicated,  upon  his  examhiation,. 
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that  she  was  suffering  with  gonorrhea.  He 
testified  that  he  treated  her  tvs  this  disease, 
and  that  he  told  her  the  nature  ot  It  She 
swears  that  the  doctor  did  communicate  to 
her  the  native' of  the  disease  that  ahe  was 
sntterlne  from,  and  that  she  told  her  hus- 
band, and  afterwards  denied  him  the  prlvl- 
leges  of  a  husband;  and  she  swears  that  the 
vlolaice  which  the  husband  exhibited  towards 
her,  In  Its  extremity,  followed  shortly  after 
this  disclosure  and  denial  of  marital  rights. 
I  think  that  corrobontes  the  statement  of  the 
wife  to  mch  an  extent  that  I  am  bound  to 
b^ve  her  testimony.  No  Imputation  what- 
erer  In  any  testimony  Is  cast  upon  the  wife 
to  Indicate  that  by  any  posslbtllty  she  could 
have  received  thla  disease  from  any  cither 
soilrce  than  htx  husband.  The  uncontradict- 
ed and  nneq>iaJned  testimony  of  the  doctor 
that  this  lady  was  suffering  In  the  way  In 
which  be  narrates  makes  the  Inference  Irre- 
«lBtlble  tiiat  she  recdved  the  disease  from 
her  husband.  This  being  tiie  case,  she  had 
a  perfect  ri^t  to  deny  her  husband  the  prlv- 
Ueges  of  the  marriage  bed.  9ie  says  she  did 
do  that,  and  in  consequence  came  this  series 
of  acts  of  Tidence  and  quarrels  and  threats, 
which  are  measurably  supported  by  the  testi- 
mony of  other  persons.  It  this  wraian.  In 
going  away  from  her  husband,  was  not  Jus- 
tified iry  the  extremity  of  the  vlolmt  acts  of 
her  husband  antecedent  ta  their  separation, 
she  certainly  was  JnaUfled  by  the  fact  that 
her  husband  was  so  diseased,  and  bad  com- 
municated it  to  her;  and,  as  Btae  made  known 
to  him  that  fact;  he  was  bound  to  bare  glv- 
en  her  reasonable  cause  to  beUere  that  the 
doctor  had  made  a  mistake  or  ta  hare  ob- 
tained her  forgiveness  and  condonation.  She 
had  a  right  to  accept  the  doctor's  statemoit 
as  true,  and,  whoi  she  told  It  to  her  hus- 
band. It  became  his  duty  to  show  her  that 
the  doctor  had  made  a  mistake,  or  to  have 
exhibited  to  her  such  a  penitential  condition 
and  such  a  satisfactory  explknatlon  as  In- 
duced her  to- forgive  It.  ^e  must  have  con- 
doned It  She  never  did.  This  condition  of 
afhUrs  continued  up  to  the  time  of  the  sepa- 
ratltm,  in  April,  1894.  After  the  separation, 
under  these  drcumstances,  ci  violent  bodily 
injury  and  breach  of  his  marriage  vows  on 
the  part  of  the  husband  to  the  wi&.  It  does 
not  appear  that  he  ever  soUdt^  her  to  come 
back  to  his  home.  There  was  a  previous 
suit  between  these  parties  In  which  an  effort 
was  made  on  the  part  of  the  wife  to  present 
such  a  case  as  might  lead  to  a  decree  of  di- 
vorce on  the  ground  of  the  husband's  deser- 
tion. That  failed  because  two  years  had  not 
elapsed,  but  It  certainly  notified  the  hus- 
band that  the  wife  fUt  that  she  might  right- 
fully separate  herself  from  him.  After  the 
^oceedlngs  in  that  suit  had  pointed  out  to 
bim  that  bte  wife  claimed  that  be  had  com- 
municated a  foul  disease  to  her,  which  Juft- 
tifled  her  In  separating  from  him,  be  has  not 
even  yet  made  any  application  to  her  to  Uve 
with  Um;  never  solicited  her  to  come  back 


to- his  house;  nor  sought  to  extenuate  bis 
fault,  and  Induce  her  to  forgive  him. 

In  the  view  I  take,  the  original  separation 
by  the  wife  from  her  husband  was  entlrdy 
Justified,  both  by  his  violence  and  by  the  dis- 
ease wUch  she  had  received  from  him;  and, 
as  she  bad  communicated  that  fact  to  him, 
she  was  entirely  Justified  In  leavli^  him. 
Two  years  and  more  had  elapsed  when  the 
bill  in  this  cause  was  filed  since  she  thus  sep- 
a^ted  herself  from  him.  In  all  that  time  he 
admits  that  he  has  made  no  effort  to  induce 
her  to  return  to  hhn.  or  to  remove  her  Just 
conviction  that  he  had,  breaking  bis  mar- 
riage vows.  Justified  her  action.  Such  a  con- 
dition on  his  part  is  as  effectual^  a  willful, 
continued,  and  obstinate  desertion  ot  bis 
wife  as  If  be  had  violently  thrown  her  out 
of  his  house,  and  failed  for  that  time  to  In- 
vite her  to  return. 

I  will  therefore  advise  a  decree  for  the 
complainant,  In  accordance  with  the  prayer 
of  the  blU. 


6RAT  V.  TAYLOR  et  al. 
(Court  of  Chancery  of  New  Jets^.    Nov.  80, 
1897.) 

Corporations— iNBOLVBsOT—PRBTBRB^roBS— Sub- 
rogation—Equitt  Practice— Cro88  Bills, 
1.  A  corporatioa  Id  a  faiUag  conditEoD  canaot 
place  part  of  its  assets  in  the  baodB  of  a  trustee 
to  protect  any  of  its  directors  ss  sureties  on  Its 
bond. 

■2.  Sureties  od  the  bood  of  a  defendant  corpora- 
tion in  BD  attachment  snit  paid  the  attaching 
creditors*  demand,  and  procured  the  dlschai^e  of 
the  attachment  lien.  Afterwards  the  corpora- 
tion became  LaBoWeDt,  'and  its  property  was 
placed  ID  the  hands  of  a  receiver.  Bad,  that  the 
sureties  could  prove  against  the  insolvent  corpo- 
ration as  creditors,  since  they  were  subrogated  to 
the  rights  of  the  attaching  creditois  in  afl  the 
attached  proiterty  in  existence  at  the  time  of  the 
ai^ntment  of  tiie  receiver,  but  tttat  this  lien 
could  not  follow  property  converted  Into  mon^ 
prior  to  tiie  insolvency,  nor  tiie  proceeds  of  sudi 
couvereion,  nor  could  it  reach  generai  assets. 

3.  In  order  to  avoid  a  mnUipliclt?  of  suits,  an 
answer  in  a  suit  In  equity  may,  by  consent,  be 
considered  as  a  cross  bill. 

BOl  hy  George  R.  Gray,  receiver,  against 
Jerome  Taylor  and  others,  for  relief.  Modi- 
fled  decree  granted  complainant 

Howard  W.  Hayes,  for  complainant  Welter 
X  Knight  and  James  J.  Howdl,  for  defend- 
ante. 

REED,  y.C  I  am  of  the  opinion  that  the 
(6,000  paid  to  the  defendant  Taylor  In  trust 
to  cover  any  liabilities  ot  the  smeties  on  the 
bond  given  by  Messrs.  Untenneyer  and  oth- 
ers cannot  be  retained  by  the'  trustee  for  that 
putpose.  The  condition  ct  the  company,  at 
the  time  when  the  resolution  was  passed,  to 
make  such  tUsposltion,  was  audi  as  xnevented 
the  directors  from  putting  any  of  Ite  assete  In 
pledge  for  the  special  benefit  of  ai^  director. 
So  far  there  must  be  a  decree  for  the  eom- 
plaluant  But  I  am  of  the  opinion  that  those 
who  paid  the  dalm  of  the  plalntltto  In  attach- 
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ment  In  New  Tork,  and  who  had  secured  the 
discbarge  of  the  company's  ptoperty  In  Mew 
York  from  the  lien  of  the  attachment,  are  en- 
titled to  be  BQhrogated  to  the  position  of  the 
plaintiffs  In  attachment,  having  the  Uen  upon 
this  property,  ^e  value  of  the  property  bo 
covered  by  the  attadiment  Hen,  and  so  dis- 
charged from  the  Uen,  as  such  value  was  as- 
certained by  the  sale  of  the  said  property  by 
the  receiver,  belongs  to  the  paying  sureties.  In 
80  far  as  it  la  necessary  to  repay  them.  Ttils 
relief  Is  prayed  for  In  the  answer,  which  an- 
swer can  be,  1^  consent,  regarded  in  this  par- 
ticular as  a  crosB  bill,  as  I  understand  the  re- 
ceiver wishes  to  settle  all  equities,  If  possible, 
In  this  suit.  I  am  imable  to  see  bow  the  doc- 
trine of  Bubrogatton  can  give  the  sureties  a 
Uen  iqran  such  property  subject  to  the  Uen  of 
the  attachment,  which  was  not  In  existence  at 
'the  time  of  the  company's  Insolvency.  The 
sureties,  having  paid  tbe  attaching  creditors 
are,  of  course,  subrogated  to  the  position  of 
those  creditors,  and  can  prove  against  tbe  in- 
solvent corporation  as  snch.  and  recdve  their 
dividend.  And  when  the  question  arises  how 
tax  the  right  of  the  attadiing  creditors,  to 
which  the  soretleB  are  subrogated,  la  good  in 
rem.  namely,  aa  a  specific  Uen  upon  tbe  com- 
pany's inropraty,  then  It  Is  apparent  that  the 
property  must  have  existed  at  the  time  of  the 
Insolveni^,  in  specie.  A  Uen  could  not  follow 
pToiperty  converted  Into  money  by  tbe  com- 
pany prevloua  to  Ita  Insolvency,  nor  can  It 
foUow  the  money  arising  from  such  convert 
alon,  nw  can  It  reach  the  genraal  assets  ' of 
tbe  ccnnpany.  I  wUl  advise  a  decree  for  sub- 
rogation to  tbe  extent  Indicated. 


(SI  H.  J.  B.  79S) 

STEWART  v.  EXCHANOB  BANE  OF 
MANNINGTON  et  al. 
iCoDit  of  Brrors  and  Appeals  of  New  Jers^. 
Dee.  8, 1887.  ) 
Fbaudulbnt  Convetanob.  • 
A  deed  which,  when  dm  wo,  was  Intended 
the  grantw  to  operate  to  pat  bis  property  out 
of  the  reach  of  his  creditors,  will  not  be  set  aside 
as  fraudnleot  If  it  appears  that,  at  tbe  time  of  its 
delivery  and  acceptance  by  the  grantee,  the  sole 
object  of  both  the  parties  to  the  instrumept  waa 
ttiat  it  should  be  lield  by  tiie  grantee  as  a  securi- 
ty for  the  nayment  of  a  debt  dne  from  the  gran- 
tor to  a  third  person. 
(SyUabus  by  the  Court) 

Appeal  from  court  of  chancery. 

Action  by  tbe  Exchange  Bank  ot  Manning- 
ton  and  others,  creditors  of  Horace  D.  Baker, 
■to  have  a  deed  made  by  him  to  Robert  A. 
Stewart  declared  fraudulent  as  against  cred- 
itors. From  a  Judgment  for  complainants, 
defendant  appeals.  Reversed. 

OarroU  Bobbins  and  Samuel  S.  Mebard,  for 
aw^Iaot.    Henry  S.  Alvord,  for  respondents. 

QXBSSSSBSt  7.  OSie  blU  In  ttda  ease  was 
filed  by  the  Bxchange  Bank  of  Mannlngton 
and  otliers,  creditors  of  one  Horace  D.  Baker, 
for  tlie  purpose  of  liavlng  declared  fraudulent; 


as  against  creditors,  a  certain  deed  made  by 
Baker  to  the  appellant,  Robert  A.  Stewart,  for 
lands  in  Cumberland  county.  On  the  final 
bearing  </t  the  cause,  a  decree  was  made  set- 
ting aside  and  annulling  said  deed,  on  the 
ground  that  It  had  been  made  and  executed 
with  Intent  to  defraud  tbe  creditors  of  Baker, 
and  particularly  with  Intent  to  defraud  tbe 
complainants.  In  our  opinion,  tbe  testimony 
In  the  case  does  not  Justify  tbe  conclusion 
reached  by  the  vice  chanceUor.  Shortly  be- 
fore the  execution  and  deUvery  of  the  deed,  and 
on  the  19tb  day  of  February,  ISdl,  Baker  de- 
posited with  the  Norfolk  State  Bank,  of  Nor- 
folk, Neb.,  a  draft  on  a  New  York  bank  tcr 
^,401.29.  Stewart,  who  was  his  brother-in- 
law,  was  tbe  cashier  of  the  Norfdk  Bank,  and 
permitted  him  to  draw  against  the  deipoalt  to 
the  extent  of  fltlW,  without  first  ascertaining 
whether  the  deposited  draft  was  good.  It 
turned  out  to  be  a  forgery,  and  tbe  Norfolk 
Bank  lost  the  mon^  which  it  had  paid  out 
against  the  deposit.  Shortly  &ttet  this  loss 
was  bicurred,  Baker  ami  to  the  bank  tbe  Joint 
note  of  himself  and  wife  tot  91,700;  dated 
February  26, 1894,  to  cover  the  amount  wblcb 
he  had  drawn  against  tbe  forged  draft.  On 
the  23d  day  of  February,  1894,  tbe  deed  undtt 
consideration  was  executed  by  Baker  and  his 
vrUe;  and,  on  tiw  same  day,  was  sent  to  tbe 
office  of  tbe  cl«rk  of  Cumberland  coontgr  for 
record.  A  few  days  prior  to. this,  however, 
and  before  It  waa  known  by  Steirart  that  llie 
draft  deposited  in  tbe  NortoUc  Bank  was  a 
forgery,  Baker  had  Informed  hlin  that  he  am- 
templated  transferring  to  bis  wife  the  prop- 
erty which  is  embraced  In  tbe  deed,  and  re- 
qneated  him  to  act  as  tbe  conduit  in  tiie  trans- 
fer. On  tbe  day  aftw  tbe  executhm  of  tiie 
deed,  howev»,  Baker  wrote  to  Stewart  in- 
structing him  to  bold  fhe  deed  bb  security  Ita' 
the  p^rmoDt  of  the  91,700  note  given  by  12ie 
tonu&e  and  Ida  wite  to  flie  Norfolk  Bank,  aa 
already  stated;  and  Stewart,  when  he  sub- 
eequently  received  the  deed  (which  was  for- 
warded to  hbn  1^  mail  attex  Its  rec«^,  ^ced 
It  In  tiie  'bilateral  case"  of  tin  bank  aa  sneb 
security.  Some  monttis  aftw  the  deUvery  of 
the  deed,  Btewut,  apparently  at  tiie  request  of 
tbe  Norfolk  Bank,  personally  gnaxantled  the 
payment  of  the  Bakw  note,  and  he  claims  by 
his  answer  to  hold  the  deed  as  trustee  to  secure 
the  bank  agakist  loss  on  the  note,  and  also 
for  the  purpose  of  protecting  himself  on  hts 
guaranty. 

So  Car  as  his  claim  to  hold  the  deed  as  trus- 
tee for  tbe  bank  la  concerned,  we  think  It  Is 
fuUy  Buniorted  by  the  evidence.  Admitting 
that  tbe  testimony  warrants  the  poncloaloD 
that,  at  the  time  tbe  deed  was  drawn,  the  pur- 
pose of  Baker  was  to  put  toe  jwtjperty  conveyed 
thereby  in  his  wife,  using  Stewart  as  a  conduit. 
It  is  manifest  tbat,  at  tiie  time  of  Its  ddlvery 
and  acceptance,  this  purpose  had  been  aban- 
doned, and  that  the  scde  object  tor  which  thp^ 
deed  was  deltvered  by  Baker,  and  accepted  1^ 
Stewart,  was  to  secure  tbe  Norfctlk  Bsnk 
agalnat  loss  on  tbe  paymenta  wbteb  It  bad. 


Digitized  by 


Google 


M.J.) 


mGLE  T.  INGLE. 


953 


luade.  The  deed,  although  made  to  Stewart 
personally,  la  la  reality  held  by  him  as  trustee 
for  the  bank,  and,  although  an  absolute  con- 
veyance on  Its  face,  Is  In  equity  a  mortgage 
securing  the  paym^t  of  the  indebtedness  of 
Baker  to  the  bank.  Whether  Stewart  would 
be  entitled  to  be  subrogated  to  the  rights  of 
the  bank  in  case  he  should  pay  the  amount  due 
on  the  note  in  discharge  of  his  guaranty,  and 
hold  the  deed  as  security  for  the  repayment  of 
the  amount.  It  Is  not  necessary  now  to  decide. 
That  condition  of  affairs  has  not  yet  arisen, 
and  It  is  quite  possible  that  he  may  never  be 
called  upon  to  make  good  his  guaranty.  The 
decree  below  should  be  reversed,  and  a  decree 
entered  dismissing  the  bill  of  complaint,  with 
costs. 


INGLB  V.  INGLH. 
(Conrt  of  Chancery  of  New  Jersey.    Dec.  2, 
1897.) 

Sbduotiok  —  Uarriaob—  Annolmbht  —  OaocitDS 

— Pr*UD-^D  URBBS. 

"LA  man  upder  arrest,  charged  with  having 
■educed  a  woman  onder  promue  of  marriage, 
married  her,  and  was  released  from  custody,  as  ta 
permitted  by  1  Gen.  St.  p.  1086.  par.  201  Sub- 
sequently he  filed  a  bill  to  eonu  I  the  marriage, 
on  the  ground  that  he  was  not  lawfully  under 
arrest,  because  he  had  not  promised  to  many  de- 
fendant before  seducing  her.  Held  that,  even  if 
there  was  no  auch  promise,  plaintiff  would  have 
to  prove  fraud  of  defendant  in  having  procured 
his  arrest  upon  a  charge  which  she  linew  to  be 
baseless,  to  entitle  him  to  tlie  relief  prayed  for. 

2,  Whne  a  man  has  been  guilty  of  lUidt  inters 
eoorae  with  a  woman,  and  marries  her  under 
the  constraint  of  either  civil  or  criminal  proceed- 
ings based  thereon,  such  constrnint  does  not  of 
itself  constitute  a  valid  ground  for  annulling  the 
marriage;  and  the  mairs  miseonception  of  the 
length  of  the  term  of  imprisonment  to  which  he 
might  be  sentenced  does  not  change  this  rule. 

BUI  1^  George  Ingle  agalmt  Annie  In- 
l^e  to  annul  tbeir  marriage.  Dismissed. 

W.  Leslie  Bdwards  and  Mr.  Bl^rda,  tor 
complainant  Harry  V.  Osborne,  tor  de- 
fendant. 

EMERY,  V.  C.  The  biU  In  this  cause  la 
filed  to  annul  a  marriage,  on  the  ground  of 
fraud  and  duress;  and,  after  considering  the 
evidence  and  the  arguments  of  the  counsel 
and  the  authorities  bearing  upon  the  ques- 
tions Involved,  I  reach  the  conclusion  that 
the  bill  must  be  dismissed.  The  marriage 
ceremony  was  performed  by  a  Justice  of  the 
peace  on  January  2,  1887.  while  the  com- 
plainant was  In  Jail,  under  arrest  upon  a 
warrant  issued  by  this  justice  of  the  peace 
upon  the  complaint  of  the  defendant,  char- 
ging complainant  with  seduction  under 
promise  of  marriage,  resulting  in  her  preg- 
nancy. Upon  the  marriage  he  was  released 
from  custody.  Two  grounds  are  relied  on 
for  annulling  the  formal  marriage  contract: 

First.  That  the  complainant  was  not  law- 
fully under  arrest  The  claim  of  Illegal  ar- 
rest is  based  upon  the  contention  that  the 
complainant  was  not,  in  fact,  guilty  of  the 


crime  fk>r  which  he  was  arrested.  The  stat- 
ute (1  Gen.  St.  p.  1086,  par.  204,  "Crimes") 
provides  that  If  any  single  man  over  the  age 
of  18  years,  under  promise  of  marriage, 
shall  have  sexual  intercourse  with  any  sin- 
gle female  of  good  repute  for  chastity,  un- 
der the  age  of  21  years,  and  she  shall  there- 
by become  pregnant,  he  shall  be  guilty  of  a 
misdemeanor,  etc.  Upon  marriage  with  the 
female,  the  party  offending  is  1^  the  act  re- 
leased from  custody.  Sexual  Intercourse 
was  admitted  by  the  bill,  but  pregnancy  and 
the  promise  to  marry  were  isotb  denied.  At 
the  hearing,  it  was  admitted  that  the  evl- 
d»ice  established  the  defendant's  pregnancy 
at  the  time  of  the  marriage.  The  complain- 
ant denies  that  there  was  any  promise  of 
marriage,  and  insists  that,  on  the  whole  evi- 
dence now  given  in  the  case,  the  court  must 
find  tbat  there  was  no  crime  committed  un- 
der the  statute,  and  that  the  arrest  was 
therefore  unlavrfuU  Defendant,  on  the  oth- 
er hand,  claims  tliat  a  promise  of  marriage 
was  made,  under  which  the  Intercourse  took 
place;  and  the  evidence  produced  on  her 
part,  if  true,  Justifies  the  claim  that  a  prom- 
ise of  marriage  was  made,  and  tbat  tbe 
crime  had  been  in  fact  committed.  Com- 
plainant now  chtims  that  the  lawfulness  or 
unlawfulness  of  the  arrest  is  to  depend  up- 
on this  court's  dedston  npon  fbe  question 
whether,  upon  tbe  evidence  now  produced, 
the  crime  is  or  la  not  made  out  But  in 
cases  of  this  character,  to  make  the  arrest 
unlawful,  not  only  must  it  be  established 
that  the  charge  was  a  false  one,  but  that  the 
defendant  who  made  tbe  charge  knew  It  to 
be  false,  and  made  the  charge  maliciously 
and  without  probable  cause.  Hie  cases  es- 
taUish  this  rule.  2  Nelson,  Dir.  &  Sep.  S 
612,  and  cases  cited.  To  base  the  lawful- 
ness or  unlawfulness  of  the  arrest  solely  up- 
on the  sufficiency  of  the  evidence  of  the 
crime  to  be  produced  in  a  subsequent  suit  to 
annul  tbe  marriage  would  practically  place 
it  in  the  power  of  the  accused  to  change  the 
forum  for  the  trial  of  the  accusation,  tn 
many  cases,  by  loss  of  evidence  for  the  stote 
or  other  causes,  this  would  enable  the  party 
arrested  to  defeat  one  object  of  the  statute 
by  a  marriage  under  It,  to  escape  the  Im- 
primnm^  or  fine,  with  a  chance  of  subse- 
quently annulling  the  marriage,  on  proof 
that  he  was  not  guilty  of  the  crime,  Tbe 
relief  in  cases  like  the  present,  so  far  as  the 
present  point  is  concerned,  is  in  reality  based 
on  the  fraud  of  the  defendant  in  procuring 
an  arrest  upon  a  charge  which  she  knew  to 
be  baseless.  Not  only  Is  there  no  evidence 
in  this  case  sufficient  to  establish  fraud  on 
the  part  of  the  defendant  in  making  the 
charge,  but  the  weight  of  evidence  as  now 
presented  is  that  the  crime  was  committed. 
The  arrest  therefore  cannot  be  considered  un- 
lawful. 

The  second  claim  Is  tbat  the  complainant 
entered  into  the  marriage  contract  under 
duress,  the  particular  duress  relied  on  be* 
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Ing  a  representation  the  Jnatice  who  is- 
sued the  warrant  tbat  tbe  punlshmeitt  by 
imprisonment  for  the  crime  was  20  years' 
confinement,  which  would  corer  a  long  time 
of  his  life,  and  that  this  representation  as 
to  the  time  induced  him  to  conseot  to  the 
marriage,  in  order  to  escape  this  long  Im- 
prisonment The  representation  as  to  the 
length  of  the  term  Is  not  claimed  to  hare 
been  made  to  tbe  complalnevt  directly  1^ 
the  Justice,  but  by  complainant's  sister,  who 
says  she  was  so  told  by  the  justice,  and  was 
told  by  blm  to  Inform  her  brother  then  In 
Jail.  The  Justice  denies  this  charge,  and 
says  he  told  her  the  term  was  Are  yean,  and 
read  to  her,  from  an  abridgment  of  the  stat- 
utes, the  true  term  and'  the  fine.  Taking 
the  sister's  statement  to  be  true,  and  that 
the  justice  misstated  the  term  of  Imprison- 
ment, the  case  as  presented  Is  not  one  where 
the  milage  can  be  annulled  In  equity  on 
the  ground  of  duress,  under  our  decisions. 
In  Frost  v.  Frost  (1886)  42  N.  J.  Eq.  55,  6  AtL 
282,  Runyon,  Cb.,  examined  and  applied  the 
rule  as  established  by  the  previous  cases, 
and  the  same  rule  Is  applicable  here.  On 
the  authority  of  these  cases.  It  may  be  thus 
stated:  "Where  a  man  has  been  guilty  of  U- 
liclt  intercourse  with  a  woman,  and  marries 
her  under  the  constraint  of  either  cItU  or 
criminal  proceedings  based  thereon,  such 
constraint  does  not  of  itself  constitute  a 
valid  ground  for  annulling  the  marriage." 
If  tbis  be  the  true  rule,  I  fall  to  see  how  a 
misconception  as  to  length  of  the  term  of  Im- 
prisonment changes  the  character  of  the  case 
as  to  tbe  duress,  or  prevents  the  application 
of  the  rule.  The  rule  Is  based  on  the  theory 
tbat  the  marriage  for  tbe  purpose  of  obtain- 
ing a  release  from  Imprisonment  for  a  crime 
committed  la  not.  In  equity,  to  be  considered 
a  constraint,  and  this  rule  is  applicable 
equally  whether  the  imprisonment  be  for 
one  term  or  another.  On  the  authority  of 
these  cases,  and  In  tbe  absence  of  evldmce 
Justifying  any  conclusion  of  conspiracy  or 
frand,  the  bill  must  be  dlsmlaaed. 


(M  N.  J.  B.  2BQ 

•  GARWOOD  T.  GARWOOD  et  al. 
(Oonrt  of  Chancery  of  New  Jersey,    Nov.  80, 
1887.) 

Ch&ttil  Uortoaob  to  Wivs— Vauditt. 
A  chattel  mortgage  made  by  a  husband  di- 
rectly to  his  wife,  without  tbe  intervention  of 
trustees,  is  good  in  equity. 
(Syllabus  by  the  Court.) 

Action  Annie  Garwood  against  Bdmnnd 
J.  Garwood  and  othen  to  have  certain  prop- 
erty held  1^  her  nnder  a  chattel  mortgage 
decreed  not  subject  to  an  execution  levy. 
Judgment  for  plaintiff. 

William  Holt  and  W.  D.  Holt,  for  com- 
plainant W.  P.  Balnbrldge,  for  defendants. 

BBED,  V.  O.  In  July,  18&3,  Edmund  J. 
Garwood  made  a  chattel  mortgage  upon  cez^ 


tain  of  bis  personal  proper^  to  his  wife. 
Annie,  to  secure  her  for  money  loaned  to 
him  by  her.  A  sabseqnent  Judgment  cred- 
itor of  the  husband,  who  has  levied  his  «ce- 
CQtlon  Qpon  tbe  same  chattels,  contests  tbe 
validity  of  tbe  mortgage,  solely  upon  the 
ground  that  It  was  made  directly  by  tiie  hus- 
band to  the  wife,  without  the  intervention 
of  any  trustee  or  third  party.  By  the  com- 
mon law,  such  a  mortgage  Is  regarded  as  a 
nnllity.  For  reasons,  partly  to  secure  do- 
mestic tranquillity,  and  partly  to  carry  out 
the  policy  of  the  system  of  fends,  the  legal 
existence  of  the  wife  was  entirely  merged 
into  that  of  tbe  husband.  There  was  no 
duality  of  personality,  and  as  a  contract  re- 
quires two  or  more  parties,  and  husband  and 
wife  constituted  but  one,  there  could  be  no 
contract  between  them  which  the  law  would 
recognize  or  enforce.  But  courts  of  equity 
(following  In  this  particular,  as  In  most  oth- 
ers, the  doctrine  of  tbe  dvU  law)  have  al- 
ways recognized  tbe  wife  as  possessing  a 
legal  entity  apart  from  tbat  of  her  husband. 
The  moment  that  the  separate  existence  of 
the  wife  was  admitted,  it  followed  tbat  the 
Impossibility  of  recognizing  any  contractual 
relations  between  them  at  once  disappeared. 
Therefore  courts  of  equity  have  never  refused 
to  enforce  such  contracts  merely  because  of 
any  difficulty  springing  from  the  common-law 
doctrine  of  the  unity  of  husband  and  wife. 
The  courts  do  not  enforce  all  contracts  be- 
tween husband  and  wife,  because  the  power 
Is  an  equitable  one,  and  to  be  used  for  the 
best  Interests  of  all  the  parties,  including 
their  interests  as  husband  and  wife.  Story, 
Bq.  Jur.  S  1368;  Blsp.  Eq.  1 114.  The  follow- 
ing are  instances  of  the  kind  of  agreement 
which  equity  will  enforce:  If  the  wife,  hav- 
ing a  separate  estate,  should  bona  fide  enter 
Into  a  contract  with  her  husband  to  make 
him  a  certain  allowance  out  of  the  Income 
of  such  separate  estate,  for  a  reasonable 
consideration,  the  contract,  while  void  at 
law,  would  be  enforced  In  equity.  More  v. 
Freeman,  Bunb.  205.  So,  before  the  exist- 
ence of  any  statute  securing  the  profits  of  a 
married  woman  to  her,  a  promise  by  the 
husband,  for  good  reasons,  that  she  should 
separately  enjoy  proper^  bequeathed  to  her, 
would  be  upheld  by  a  court  of  equity.  Har- 
vey V.  Harvey,  1  P.  Wms.  125;  Bradlsh  v. 
Oibbs,  3  Johns.  Oh.  523,  540.  If  a  husband 
should,  for  a  bona  fide  consideration,  agree 
tbat  be  would  purchase  land  and  build  a 
bouse  thereon  for  her,  and  she  should  pay 
him  therefor  out  of  the  proceeds  of  her  own 
real  estate,  if  he  should  perform  the  con- 
tract on  bis  side  she,  also,  would  l>e  com- 
pelled to  perform  hers.  Llvlnjrston  v.  Liv- 
ingston, 2  Johns.  Ch.  537,  539.  So  gifts  from 
the  husband  to  the  wife,  although  void  at 
law,  were,  when  reasonable,  upheld  in  equi- 
ty. But  a  court  of  equity  always  held  a  re- 
straining hand  over  such  gifts,  and  tbe  hus- 
band would  not  be  permitted,  for  reasons  of 
policy,  to  Impoverish  himself,  nor  to  defeat 
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bSa  crediton  sncb  gifts.  Beard  t.  Beard, 
8  Atk.  72;  Slannlng  t.  St7le»  S  P.  Wins.  337; 
2  Spence,  Ekf.  Jot.  602.  Tbat  conrts  of  equl- 
tjr  will  aid  the  wife  to  recover  her  separate 
estate,  vblcta  has  come  Into  the  hands  of  her 
husband,  and  has  been  retained  by^  bim 
against  her  consent,  is  entirely  settled.  Vree- 
land  T.  Vreeland,  16  N.  J.  Eq.  512.  If  she 
loan  blm  money,  equity  will  enforce  his  ex- 
pressed or  Implied  promise  to  repay  it  Wood 
V.  Chetwood,  44  N.  J.  Eq.  64,  14  Atl.  21. 
Now,  If  he  can  «iter  Into  an  enforceable  con- 
tract to  repay,  so  he  can  pledge  his  property 
to  secure  the  performance  of  his  promise. 
That  he  could  make  an  absolute  sale  of  his 
property  to  her  Is  entirety  settled.  Said 
Ohancellor  Kent  In  Livingston  t.  I^Tlngston, 
snpra,  "A  husband  and  wife  may  contract, 
f<H:  a  bona  fide  and  valnable  consideration, 
jtor  the  transfer  of  property  from  him  to 
her."  In  Walllngsford  t.  Allen.  10  Pet  588, 
Mr.  Justice  Swayne  discusses  the  question 
of  the  extent  to  which  a  court  of  equity  had 
gone  bi  maintaining  the  transference  of  the 
properly  by  the  husband  to  the  wife  with- 
out interrention  of  trustees.  In  that  case 
the  supreme  court  of  the  United  States  up- 
held a  transfer  of  slaves  from  the  husband 
directly  to  the  wife.  A  chattel  mortgage  Is 
a  conditional  sale.  The  consideration  of  this 
mortgage  being  admittedly  money  loaned, 
the  wife's  title  under  it  is,  In  this  court  un- 
impeachable. In  WoodntfT  v.  Clark,  42  N. 
J.  Law,  198,  a  chattel  mortgage  had  been 
made  by  a  husband  directly  to  his  wife. 
The  wife  brought  an  action  of  replevin 
against  parties  jvho  seized  the  property.  It 
was  held  that  an  action  would  not  lie,  be- 
cause the  sale  at  law  was  a  nuUIty.  But  the 
chief  justice  remarked,  "That  this  transfer 
was  enforceable  In  equity,  and  that  the  title 
of  the  plaintiff  would  have  be«i  protected 
In  that  forum  against  the  claims  of  her  hus- 
band's creditors,  no  one  will  deny."  I  will 
-therefore  advise  a  decree  for  the  complain- 
ant 


(H  N.  J.  a  un 

SmvullfiD  et  al.  V.  STOIJi  et  al. 
(Ooort  of  Ohaacery  of  New  Jersey.    Dee.  2, 

1897.) 

EqcrrABLs  Asbionmbut— Ortibr. 
An  order  of  S.,  on  0.,  to  pay  G.  $1,000  "for 
materials  fumiBhed  yonr  [CbJ  building,"  is  not 
an  eqnitable  assignment  of  aoy  part  of  the  fund 
which  thereafter  became  dae  3.  as  contractor  on 
said  building. 

Suit  betweai  Caroline  Seyfrled  and  others 
and  Andrew  StoU  and  others  on  bUl  of  Inter- 
pleader. 

M cBwan  ft  McBwan,  tor  defendants  Dorsett 
and  oth«8:  Alex.  0.  Toonib  tor  dtf endants  J. 
Oahagan's  Scau. 

BUBRT,  V.  O.  The  complainant  Mrs.  Sey- 
frled has  [nid  Into  court,  under  a  decree  nuide 
(»i  a  bill  of  Interplead^-,  the  sum  <tf  $S8&8S; 


being  the  amount  doe  fimn  her  to  &e  defoid- 
ant  Andrew  Stt^  upon  a  building  contract 
made  with  htan  for  t3ie  section  of  a  hovfis  upon 
lands  ot  Mrs.  Seyfrled.  The  ccmtest  In  the  case 
ailses  between  the  defendants  claiming  prior- 
Itlee  In  the  paymoit  of  the  fund,  whldi  Is  not 
■nfilcl«t  to  pay  all  the  claims  In  fuU.  Their 
claims  are  set  qp  In  their  respective  answers, 
and  the  cans^  as  betweoi  ttum.  Is  iKoaght  to 
hearing  upon  these  answers,  pursuant  to  the 
general  inactlce  recognized  In  Kirtland  v. 
Moore,  40  N.  J.  Bq.  106,  106,  2  Aa  268.  A 
state  of  facts  has  also  been  agreed  oa  by  coun- 
ael,  and  the  principal  dispute  arLedng  upon  the 
answers  and  evidence  relates  to  the  priority  of 
Ihe  defendants  J.  Gabagan's  Sons  upon  a  claim 
of  91,100.27  Oess  tlM.0S).  which  chilm,  if  It 
has  inlority,  will  take  the  entire  fund  in  court 
These  defendants  (J.  Gabagan's  Sons)  on  Oc- 
tober  81, 1894,  delivered  to  the  ctnnplalnant  the 
following  order,  signed  by  the  builder,  Stoll, 
and  their  claim  of  priority  Is  based  on  the  or- 
der: "Hoboken,  N.  J.,  Oct  81st  189^  Mrs. 
Caroline  Seyfrled:  Pay  to  J.  Gabagan's  Sons 
one  thousand  and  >o/ioo  dollars,  for  material 
furnished  your  building,  on  the  west  side  of 
liaoToe  street,  75  feet  north  of  4tb  street 
$1,000.00.  A.  StolL"  At  this  time  StoU  owed 
J.  Gahagan's  Sons  fl,109.27;  but  no  payment 
was  then  due  from  Mrs.  Seyfrled  to  Stoll  under 
the  contract,  and  the  order  does  not  appear  to 
have  been  accepted.  The  entire  balance  of  the 
contract  price  thm  unpaid  was  91,125,  the 
amount  of  the  last  payment;  but  the  building 
was  not  then  finished,  and,  the  contractor  aft- 
erwards defaulting,  the  owner  completed  the 
building;  and  after  the  expense  of  the  owner 
for  completing  the  building  was  deducted,  as 
provided  by  the  contract  the  balance  due  to 
Stoll  was  the  sum  paid  into  court  All  of  the 
other  defendants  are  claimants  under  the  pro- 
visions of  the  mechanic's  lien  law,  by  notice  to 
the  owner  after  demand  upon  the  contractor, 
and  the  date  of  the  service  of  their  respective 
notices  upon  the  owner  are  as  follows:  Tim- 
othy W.  Dorsett,  for  $60.85;  notice  served  Jan- 
nary  4, 1895.  John  Gardner,  $366.06;  January 
25,  1895.  Vanderbllt  &  SchlU,  $76.77;  Jan- 
nary  29, 19BS.  Upon  the  facts  admitted.  ther« 
seems  to  be  no  question  that  these  notices  op 
erated  as  valid  equitable  assignments  of  tiif 
fund  according  to  their  respective  dates.  Th» 
question  is  whether  the  order  In  favdr  of  J. 
Gahagan's  Sons  Is  an  equitable  assignment  In 
their  favor  of  the  fund  which  thereafter  be- 
came due.  This  d^nds,  In  my  Jtidgment, 
upon  the  construction  which  Is  to  be  given  to 
Hie  order  itself.  No  equitable  assignment  or 
agreement  to  assign  the  fund,  or  any  part  of  It, 
between  StoU  and  Gahagan's  Sons,  independ- 
ent of  the  order,  is  set  op  In  the  answer  or 
appears  In  the  proofs;  nor  have  any  tacts  been 
proved  which  are  entitled  to  control  the  con- 
struction of  the  order  In  this  respect  Some 
recy  high  authorities  hold  that  such  agreement 
even  by  parol.  Independent  of  the  written  or- 
der, and  collateral  thereto,  may  be  proved,  In 
order  to  establlah  an  eqnitable  assignment  by 
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tbe  order;  and  others  bold  that  parol  erldeooe 
iB  admissible  tor  the  purpose  of  showliv  the 
hitoitlqB  Bsd  nnderstandlng  of  the  parties, 
where  the  lanKoageof  the  order  is  ambiguous, 
and  the  order  ia  not  negotiable.  Bank  t.  Yard- 
kif  (1897)  X66  U.  S.  634,  17  Sup.  Ct.  439.  where 
a  check  was  held  to  be  an  equitable  assignment 
vt  a  fond  In  baok,  is  a  leading  llIuBtratlon  of 
the  former  class;  and  BrOt  t.  Tuttle.  81  ^.  Y. 
454,  of  the  latter.  But  the  present  case  does 
not,  either  on  the  pleadings  or  proofs,  fall  with- 
in either  of  these  cHasses;  and  the  question 
whether  then  was  an  equitable  assignment  of 
the  fond,  due  or  to  become  due  from  Mrs.  Sey- 
frled,  most  therefore  be  determined  the  con- 
Btmctlon  and  operatton  ct  the  order  Itself.  The 
cases  decided  In  oar  own  courts  hold  that  no 
particular  torm  of  assignment  Is  necessary,  and 
that  equity,  disregarding  form,  will  hold  any 
writing  which  plainly  appn^ates  the  fond 
to  be  an  equitable  ass^snment  Bower  t.  Stone 
Oo^  80  N.  J.  Dq.  171,  atllrmed  Id.  340.  But  I 
hare  not  been  referred  to  any  decMon  of  our 
courts,  In  which  an  equitable  assignment  has 
been  held  to  have  been  made  by  an  order,  In 
which  the  order  Its^  did  not  appear  to  desig- 
nate and  appropriate  thv  fund  In  the  own^'s 
bands,  or  iMirt  ot  It  This  is  the  effect  of  the 
order  In  Bemz  t.  Marcus  Sayre  Oo.  (Err.  & 
App.;  1^)  62  N.  J.  Eq.  276,  281,  30  AtL  21. 
In  Lanlgan's  Adm'r  t.  Bradley  &  Currier  Oo., 
60  J.  Eq.  201,  21  Atl.  605,  the  equitable  as- 
signment was  made  out  altogethv  by  parol 
agreement  to  assign,  and  acts  tberennder. 
Where  tbe  assignment  depends  upon  the  con- 
struction of  the  order  itself,  a  plain  and  sore 
test  of  construction  Is  said  to  be  whether  the 
order  or  direction  to  the  drawee.  If  assented  to 
him,  would  create  an  absolute  Indebtedness, 
payable  by  hbn  at  all  events,  or  whether  It 
would  create  an  obligation  only  to  make  pay- 
ment out  of  the  pamcolaT  designated  fund.  3 
Pom.  Bq.  Jnr.  p.  291,  8  1280,  and  cases  dted. 
This  test  seems  to  me  to  be  a  sound  one,  and 
to  be  properly  applicable  to  the  present  case. 
A  simple  acceptaoce  of  this  order  as  drawn 
would,  I  think,  clearly  have  bound  Mrs.  Sey- 
frled  to  an  absolute  paym^t  of  the  entire 
f 1,000,  and  could  not  hare  been  restricted  or 
construed  In  her  favor  as  obliging  her  to  pay 
only  out  of  a  particular  fund,  and  to  the  ex- 
tent only  of  this  fund.  The  wder  did  not  des- 
ignate «or  appropriate  any  fond  out  of  which 
It  was  payable,  and  the  statement  that  the  debt 
was  for  material,  etc.,  cannot  of  Itself  extend 
further  than  b^ng  a  statement  of  the  consid- 
oatlon  of  the  order.  I  hold,  therefore,  that  the 
order  did  not  operate  as  an  equitable  as^gn- 
ment,  and  that  the  claim  of  J.  Oahagan's  Sons 
under  this  order  must  be  postponed  to  the 
dalms  of  Dorsett  and  Gardner  under  th^  no- 
tices. The  operation  of  these  as  equitable  as- 
signments has  not  been  disputed.  These 
claims,  which  together  amount  to  $426.41,  do 
not  absorb  the  whole  fund;  and  as  to  the  resi- 
due, a  difficulty  arises  on  the  proofs,  as  they 
stand,  as  to  the  priority  between  VanderbUt  & 
Bchlll  and  the  defendant  Leon  Abbett,  who 


was  appointed  a  recover  under  supplementary 

proceedings  taken  on  a  Judgm«it  obtained 
J.  GiUiagan's  Sons  upon  their  claim  against 
StoIL  The  notice  ctf  VanderbUt  &,  Schin  was 
served  upon  (Mrs.  Seyfried  on  January  29, 
1895.  The  judgment  of  J.  Oahagan's  Sods 
was  obtained  on  January  28, 1896,  and  the  state 
of  facts  agreed  on  states  that  "thereupcm  an 
order  for  discovery  was  made,  and  tb^^after 
Leon  Abbett  was  appointed  receiver,  etc,  on 
February  4,  1895."  The  statute,  aa  to  tiie 
^ect  of  the  appohitment  ct  th&  receiver  (2 
Oen.  St  p.  1419,  par.  26),  la  to  vest  bhn  with 
the  choses  In  action  due  at  the  time  of  Issuing 
the  execution;  and  It  was  held  In  Coleman  v. 
Boff,  45  N.  J.  Law,  7.  apiiroved  in  Willson  t. 
Salmon,  46  N.  J.  Bq.  257,  259,  17  AS.  815. 
that  as  to  the  judgment  debtor  and  a  person 
having  notice  of  the  proceedings,  the  title  of 
the  defradant  rdates  back  to  the  time  of  Issu- 
ing the  execntion.  I  will  hear  coanael,  tb««> 
fore.  If  they  wish,  as  to  dlspoelDg  of  th»  residue 
of  the  fmid.  without  further  i»oofB. 

(se  K.  X  a.  iNf 

FBOST  T.  BARNEBT  et  aL 
^nrt  ot  Chancery  of  New  Jers^.    Dee.  10, 
1897.) 

doHPORATrOHS— IsaOLVBNOT— MOBTOAOBS. 

A  corporation,  after  becoming  Insolvent 
cannot  give  a  mortgage  to  secure  a  pre^usting 
debt,  though  the  creditor  have  no  notice  of  the 
InscHvency;  Corporation  Act  (P.  L.  1896,  p.  298) 
I  64,  prohibiting  a  transfer  by  corporations,  aft* 
er  becoming  insolvent  of  any  of  uieir  estate  or 
effects,  except  to  bona  fide  purchases  for  valua- 
ble consideration. 

Bill  by  Charles  Frost  recover,  against  Na- 
than Bamort  and  others,  to  have  a  cbatM 
mortgage  declared  null  and  void. 

Eugene  Stevenson,  for  complainant  George 
S.  Hilton,  for  defendant  Bamert. 

STEVENS,  V.  O.  On  May  13.  1896,  Samrw 
Takaki  and  olliers,  creditors,  aied  a  petition 
to  have  the  Equitable  SlUc  Company  declared 
insolvent  On  the  same  day  an  order  was 
made  directing  the  company  to  show  cause 
why  It  should  not  be  decreed  to  be  Insolvent 
On  May  2lBt  a  recelvn  was  ai^Inted.  This 
receiver  now  flies  his  bill  against  Bamert 
prayhig.  Inter  alia,  that  a  certain  chattel  mort- 
gage bearing  date  May  11,  and  acknowledged 
May  -13,  1S96,  given  by  the  company  to  Bar- 
nert  to  secure  the  sum  of  $875.82,  may  be  de- 
clared null  and  void.  The  ground  upon  which 
the  receiver  bases  his  prayer  for  relief  Is  that 
at  the  time  the  mortgage  was  given  the  com- 
pany was  Insolvent,  to  the  knowledge  of  Bar- 
nert  and  that  it  was  given  In  contemplation 
of  Its  Insolvency,  to  secure  a  pre-existing 
debt  The  answer  denies  knowledge  or  no- 
tice of  insolvency,  but  admits  that  all  but 
$250  ot  the  money  secured  was  pre-exlstli^ 
Indebtedness.  These  averments  of  the  an- 
swer correspond  with  the  proofs,  which  also 
show  that  the  mi^gage  was  made  wlthoot 
actual  fraud,  and  that  It  was  recorded  before 
the  petttlon  to  have  the  couq^y  declared  In- 
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•Dlreat  m  llled.  Ibe  comjuy  irw  homr* 
ff.  tnaolTOit  when  It  was  ^todu 

Ttw  qnestlon  presented  1^  tbe  pleadings  and 
veoatB  ia  thla:  .Oon  a.  corporation  oiKajitaed 
■Oder  tbe  general  corporation  act,  after  be- 
coming InsolTenl;  execute  a  nuntEage  to  a 
creditor  who  la  ntrt  a  dbecCor  or  officer  et  the 
«(nupan7,  to  eecnie  a  preexisting  debt,  snch 
creditor  having  no  notice  cC  the  lnsolT€nc7l 
Tbe  mortgage  In  qnestlon  was  given  atur  the 
re-enactment  In  18BS  (P.  I*  18BS,  p.  166;  P. 
Zi.  1896,  pk  39B»  I  64)  of  section  2  of  "An  act 
to  prevent  frauds  by  incorporated  companlee," 
fonnd  In  the  Berlsloa  of  18t7.  Section  2  of 
tiiat  act,  which  preroits  corpwatlons  from 
•elllng,  cwT^r^i  as^pilng,  or  transferring 
any  of  thebr  estate,  or  effe^  ete^  after  they 
have  become  InsolTent,  or  In  contemplation  of 
InsolTencjr,  except  to  bona  fide  porcbasera  for 
Talnable  consideration,  was  constnied  in  Hol- 
eomb's  Bx*rB  t.  Bridge  Oo.,  9  N.  J.  Eq.  467; 
In  Wells  T.  Bnbber  Oo^  Ifl  N.  J.  Eq.  402; 
and  In  otber  cases  cited  and  approved  In  WO- 
klnson  T.  Baoerle,  41  K.  J.  Eq.  841.  7  AtL 
614.  On  the  construction  pnt  upon  the  act  In 
those  cases  the  mortgage  in  qnestlon  cannot 
stand  except  as  aecortty  for  the  |250  paid  at 
the  time  It  was  given. 

I  was  referred  by  defendant's  counsel  ixt 
Loom  Works  t.  Vachtt,  67  N.  J.  Law,  490, 
SI  Atl.  306.  It  Is  plain  that  that  case  has 
no  application  to  the  case  In  hand.  It  was 
tiiere  held  that  a  chattel  mortgage  given  to 
■eenn  a  pre-ezistfng  debt  Is  entitled  to  priori- 
tj  over  a  prior  unrecorded  contract  of  sale 
of  which  the  mortgagee  bad  no  notice.  The 
decision  was  based  iq)on  the  principle  that 
ime  who,  without  notice,  takes  a  chattel  mort- 
gage to  secure  an  antecedent  indebtedness,  is 
a  mortgagee  in  good  faith,  within  the  mean- 
ing of  the  chattel  mortgage  act  of  1889,  though 
he  may  not  be  a  mortgagee  for  value;  and 
that,  as  the  act  does  not.  In  terms,  require 
him  to  be  a  mortgagee  for  valw,  tbe  cases 
which  define  the  meaning  of  "purchaser  In 
good  fsith  for  value"  are  not  appllcaUe.  Be- 
sides, it  was  said  that  putrilc  policy,  as  as- 
serted In  the  extension  of  tbe  registry  laws, 
requires  that  tbe  public  records  shall  show 
tbe  ownership  of  personal  property,  and  that 
a  construction  favorable  to  that  end  ought  to 
be  given.  In  the  statute  under  consideration 
neither  of  tbe  grounds  upon  which  the  deci- 
sion was  placed  exists.  Tbe  act  of  1895,  in- 
corporated as  section  64  of  tbe  corporation 
act  of  1890,  avoids  all  transfers  by  way  of 
preference  except  those  made  to  a  bona  fide 
purchaser  for  a  valuable  consideration.  In 
addition  to  this.  It  has  been  repeatedly  held 
that  the  act  to  prevent  frauds  by  incorporated 
companies  Is,  In  tbe  language  of  Chief  Justice 
Green  In  Van  Wagoner  v.  Gaslight  Co.,  23  N, 
J.  Law,  291,  "in  alt  Its  essential  elements  a 
bankrupt  law,"  and  that  to  allow  preferences 
Is  to  violate  Its  spirit  and  general  tendency, 
and  to  defeat  Its  primary  object  Receivers, 
etc.,  of  People's  Bank  v.  Paterson  Sav.  Bank, 
to  M.  J.  Eq.  19.   Then,  again,  the  act  under 


conslderatton  had,  through  a  long  series  of 
years,  received  a  settled  construction.  It 
must  be  assnnud  that  when  the  legislature 
ra-oucted  ttie  old  provision  in  tbe  old  words 
they  were  satlafled  with  that  construction, 
and  meant  that  It  should  contlnne. 


{»  N.  J.  L.  4I3> 
PALMATBER  et  al.  v.  ROBINSON. 
(Court  of  Errors  and  Appeals  of  New  Jers^. 

Dec.  9;  1897.) 
FjXTURBs— Fers  okaltt  Coxditioitai.Lt  Sold. 

Robinson  made  a  contract  in  writing  to  sell 
machinery  of  which  he  was  the  owner  to  tbe 
New  Jersey  Mill  &  lumber  Company.  It  was 
therein  agreed  that  the  title  to  the  msdiinery 
should  remain  In  the  vendor  until  full  payment  of 
the  porchase  price,  and  that  it  should  not  be- 
come real  estate,  althon^  affixed  to  land,  but 
should  remain  personal  property  until  paid  for. 
The  company  affixed  the  macbiaery  to  land  be- 
longing to  J<^  and  Amos  Palmateer,  which  it 
was  in  possession  of  under  a  contract  to  pui^ 
chase.  The  company  having  failed  to  per^jrm 
tiwt  contract,  the  Falmateers  took  possession  of 
the  land  to  which  the  machinery  was  affixed. 
Robinson  (the  company  having  failed  to  pay  for 
the  machinery)  brought  an  action  of  trover 
against  the  Palmateers  therefor.  BOd:  (1)  That, 
if  the  machinery  had  t>een  affixed  to  land  to 
which  the  company  had  title,  it  woald  have  re- 
tained Its  character  of  personal  property,  as  be- 
tween Robinson  and  the  company.  Qusre  as  to 
Its  character  if  the  company  had  mortga^  or 
conveyed  the  land  to  one  who  had  no  notice  of 
the  contract  between  Robinson  and  the  company. 
(2)  'nie  Palmateers,  by  retaking  possession  of 
the  land,  acquired  no  right  to  the  machinery,  as 
against  Robinson,  but  occupied  in  respect  to  It 
tbe  same  relation  which  the  company  had  oc- 
cupied, 
(Syllabus  by  the  Court) 

Error  to  supreme  court 

Tbls  was  an  action  of  trover  by  George  N. 
Robinson  to  recover  damages  for  the  conver- 
sion of  certain  machinery  by  John  and  Amos 
Palmateer.  The  bills  of  exception  dlscloBed 
that  Robinson,  then  tbe  owner  of  the  ma- 
chinery, on  October  4, 1883,  contracted  to  sd) 
it  to  the  New  Jersey  Mill  &  Lumber  Company, 
of  Long  Branch.  Tbe  contract  was  in  writ- 
ing, and  It  was  thereby  expressly  agreed  be- 
tween the  contracting  parties  that  tbe  title 
to  tbe  machinery  should  remain  In  tbe  vendor 
until  the  full  payment  of  the  purchase  price, 
and  that  It  should  not  become,  or  be  taken 
to  be.  real  estate,  or  appurtenances  to  real 
estate,  although  fixed  to  land,  but  should  re- 
main personal  property,  until  fully  paid  for. 
The  machinery  was  affixed  t*  land  by  the 
vendee,  and  a  building  was  erected  over  It; 
but  It  could  be  removed  without  Injury  to 
any  other  buildings,  and  with  trIQing  Injury 
to  the  building  erected  over  It  Tbe  land  to 
which  the  building  was  affixed  belonged  to 
the  Palmateers.  The  New  Jersey  Mill  & 
Lumber  Ckimpany  had  no  title  thereto,  but 
were  In  possession  by  virtue  of  an  agree- 
ment In  writing  whereby  the  Palmateers 
agreed  to  sell  the  same  to  the  company.  The 
company  failed  to  pay  tbe  stipulated  price 
for  the  land,  and  the  Palmateers,  in  some 
mode  not  dlsrlosed  by  the  bills  of  exception. 
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.  re-entered  Into  poawsBion.  The  company  like- 
wise failed  to  pay  the  porcbase  price  for  the 
machinery.  Robinson  made  demand  on  the 
Palmateers  for  the  machinery,  and  tbey  re- 
fused to  deliver  it,  or  to  permit  Robinson  to 
take  it  from  the  land.  The  trial  court  sub- 
mitted the  facts  to  the  jury,  who  found  for 
Robinson.  Tbe  Judgment  upon  such  verdict 
waa  brought  to  tbe  supreme  court  by  writ 
of  error,  and  affirmed.  Tbe  judgment  of  the 
anpreme  court  Is  taronght  here  by  this  writ  of 
error.  Affirmed. 

Hawkins  &  Dnrand.  for  plalntUb  In  error. 
Hetdey  &  Morris,  for  defendant  In  error. 

ilAQW,  0.  3.  (after  statli^  the  facts).  The 
single  qaestlon  presented  by  the  assignments 
of  error  and  the  briefs  in  th&  case  is  whether, 
upon  the  facts  set  out  in  tbe  bills  of  excep- 
tion, the  court  below  was  right  In  holding 
that  the  machinery  in  question  remained  tbe 
property  of  Rotrinson,  the  vendor,  and  did  not 
cease  to  be  bis  personal  property  by  Its  an- 
nexation to  the  land  of  the  Palmateers.  In 
view  of  the  express  provisions  of  the  contract 
ot  sale  of  tbe  macbinery,  made  between  Roh- 
Inson,  Its  owner,  and  the  New  Jersey  Mill  & 
Lumber  Company,  it  Is  perfectly  obvious  that 
If  that  company  bad  affixed  the  machinery  to 
land  belonging  to  It,  In  the  same  manner  in 
which  it  affixed  It  to  land  of  the  Palmateers, 
which  'It  occupied  under  a  contract  of  pur- 
chase, such  annexation  would  not  necessari- 
ly have  incorporated  the  machinery  with  the 
land,  80  as  to  change  its  character  from  per- 
sonalty to  realty;  for,  whether  property  per- 
sonal in  character  becomes  transformed  into 
realty  by  annex  "on  depends,  among  other 
things,  upon  the  lutent,  expressed  or  Implied, 
with  whlcb  the  annexation  was  made.  Pope 
V.  Skinkle.  46  N.  J.  Law,  39;  Campbell  v. 
Roddy.  44  N,  J.  Eq.  244,  14  Atl.  279.  The 
intent  of  tbe  company  In  making  annexation 
of  macbinery  which  they  held  under  such  a 
contract  must  be  considered  to  have  been 
conditional,  and  tbe  condition  to  have  been 
that  before  its  character  should  be  thus  cban- 
ged .  the  whole  purchase  price  should  have 
been  paid,  so  as  to  vest  the  title  to  the  ma- 
cbinery in  the  company.  It  is  too  plain  for 
dIscuBsfon  that  under  such  circumstances,  if 
the  ■  company  had  defaulted  in  paying  the 
purchase  price,  Robinson  might  have  regain- 
ed possession  of  the  machinery  from  the  com- 
pany, uotwitbstandiDg  its  being  affixed  to  its 
land,  and  might  have  recovered  damages  for 
Its  conversion  If  the  company  refused  to  sur- 
render it  on  proper  demand.  This  case  does 
not  require  any  expression  of  opinion  in  re- 
spect to  the  right  which  is  acquired  by  a 
bona  fide  purcbaser  or  mortgagee,  without 
notice,  of  land,  to  which  the  owner  has  af- 
fixed property,  personal  In  cbaracter,  whlcb 
he  holds  under  such  a  contract  of  sale  as  ap- 
peared in  this  case,  before  payment  of  tbe 
purchase  price.  As  was  pointed  out  in  Camp- 
bell V.  Roddy,  ubi  supra,  the  courts  of  this 
country  are  not  In  agreement  upon  that  ques- 
tion; and  the  lack  of  harmony  among  them 


will  aM>ear,  not  only  npon  the  cases  there 
cited,  but  from  others  collated  In  the  notes 
to  Hobson  T.  Gorrlnge,  12  Eng.  Ruling  Cas. 
20S.  The  Palmateers  were  neither  purchas- 
ers nor  mortgagees  of  the  land  with  tbe  ma- 
chinery apparently  affixed  thereto.  Tbey 
have  laid  out  nothing  In  Its  acquisition.  They 
have  simply  retaken  possesion  of  their  land 
upon  the  company's  default  in  the  perform- 
ance of  its  contract  to  purchase  It  Upon 
retaking  possession,  they  have  found  upon  tbe 
land  the  macbinery  In  question,  which  was 
brought  upon  It  and  affixed  to  It  by  the  com- 
pany, whlcb  they  had  put  in  possession  under 
a  contract  of  purchase  and  sale.  The  title 
to  the  macbinery  has  never  passed  from  Rob- 
inson, the  owner  of  it,  unless  annexation  of  It 
to  the  land  has  devested  blm  of  It  Rut  such 
annexation  was  not  made  by  the  Palmateers, 
but  by  the  company,  which  became  able  to 
annex  only  by  being  put  In  possession'  by 
them;  and  such  annexation  was,  as  we  have 
seen,  with  the  express  reservation  of  Its 
character  as  personalty.  Under  sncfa  clrcnm- 
stances,  tbey  occupy.  In  respect  to  the  ma- 
chinery, tbe  same  relation  which  the  com- 
pany occupied,  and  can  no  more  defend  pos- 
session of  It— the  purchase  price  not  having 
been  paid— than  could  the  company.  The 
case  of  Hendy  v.  Dlnkerhoff,  57  Cal.  3,  pre- 
sents the  same  features  whlcb  appear  In  the 
case  before  us,  and  the  conclusion  reached 
was  such  as  Is  above  indicated.  The  case  of 
CampbeU  v.  Roddy,  44  N.  S.  Eq.  244,  14  Atl. 
279,  is  analogous,  and  Justifies  the  conclu- 
sion above  stated.  In  that  case,  Mr.  Justice 
Reed,  In  delivering  the  opinion  of  the  ma- 
jority of  this  conrt  points  out  that  a  mu- 
tual agreement  between  tbe  owner  of  lands 
and  tbe  owner  of  chattels  will  be  efficacious 
In  preserving  the  personal  character  of  the 
latter  after  annexation;  and,  while  admitting 
the  difficulty  of  allying  tbe  rule  In  cases 
where  the  rights  of  others  become  Involved, 
be  did  apply  It  under  the  foUovrlng  clrctun- 
stances:  To  land  which  was  subject  to  a 
pilor  mortgage,  the  owner  annexed  machin- 
ery, which  was  subject  to  a  chattel  mortgage. 
It  was  held  that  the  lien  of  the  chattel  mort- 
gage would  be  protected,  so  far  as  It  would 
not  diminish  the  security  which  the  real- 
estate  mortgagee  would  have  had  If  there  had 
been  no  annexation.  The  mortgagee  in  that 
case,  and  the  Palmateers  in  the  case  before 
ns,  occupy  similar,  though  not  Identical,  po- 
sitions. The  title  to  the  chattels  annexed  to 
the  land  in  tbe  former  case  bad  passed  to 
tbe  owner  of  the  land,  and  the  vendor  retain- 
ed an  interest  whlcb  was  held  to  be  that  of 
a  chattel  mortgagee.  In  this  case  the  com- 
pany obtained  no  title  whatever,  and  ex- 
pressly agreed  that  annexation  to  land  sbond 
not  convert  the  chattels  Into  realty.  If  the 
Interest  of  the  chattel  mortgagee  can  be  as- 
serted against  the  prior  real-estate  mortgage, 
the  title  of  the  real  owner  of  the  chattels 
must  be  capable  of  assertion,  as  against  the 
landowner,  under  the  circumstances  of  such 
annexation  as  1b  shown  In  this  case.  Wheth- 
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er,  If  the  maAlnery  bad  been  put  Into  a 
bnlldlng  wblch  was  on  the  lands  the  Palma- 
teeiB  contracted  to  sell  to  the  company  at 
the  time  the  contract  was  made,  and  If,  In 
removing  It,  damage  might  be  done,  dimin- 
ishing the  value  of  the  real  estate,  the  owner 
ot  the  machlDery  conld  recover  its  full  value, 
or  only  after  allowance  for  the  Injury  to  the 
real  estate,  Is  a  question  not  presented  )n 
the  case;  for  the  machinery  was  affixed  to 
the  land,  and  a  small  bnlldlng  erected  over 
It,  by  the  company.  It  appears  that  It  can 
be  removed  without  Injury  to  other  bnUiUngs, 
and  without  sobetantlal  injury  to  the  new 
building.  The  result  Is  that  the  Judgmoit 
below  most  be  affirmed. 


(»  N.  J.  E.  ISt) 

OUIID     MBYBR  et  st 
(Oonrt  of  Chancery  of  New  Jersey.    Nov.  23, 
1897.) 

Crkditors*  Suits— PKXI.IMIKART  Rbubt— Injuko* 

TlOn — RSGBIVIBS  —  SUPPLBHBXTAL  PrOOBBD- 

iKQH— RioBts  or  Bbobivir— Lis  Pbndbns. 

1.  Where  a  recdver  aOT<^ted  fai  sopplemeatal 
proceedings  filea  a  Inll  agamst  the  jodsoieDt  debt- 
or and  soother  person,  alleging  that  defendaots 
are  carrying  on  a  business  which  belongs  to  the 
Jodgmmt  .debtor,  but  is  io  the  name  of  the  other 
defendant  to  cover  op  the  debtor's  property,  and 
the  allegations  of  the  bDl  are  denied  by  defend- 
ants answers,  preliminary  r^ef  will  not  be 
granted  to  compiainaiit  by  wiy  ct  Injunction  or 
receivership. 

2.  Nor  will  BUcA  prdiminary  relief  be  granted 
where  the  bill  alleges  that  defendants  are  part- 
ners, and  defendants'  answers  dray  the  partner- 
ddp. 

8.  A  recover  appointed  under  the  supplemen- 
tary execution  act  (Gen.  St  p.  1419,  par.  26), 
which  provides  that  on  his  appointment  ne  is  en- 
titled to  the  property  and  things  in  action  of  the 
Judgment  debtor,  belonging  or  due  to  or  held  hi 
trust  for  blm  "at  the  time  of  iasning  aaid  execo- 
tion,  or  at  any  time  afterwards,"  is  not  enti- 
tled to  recover  a  debt  which  was  not  in  exist- 
ence at  the  time  of  bis  appcdntment. 

4.  When  a  receiver  has  been  appointed  In  sup- 

Elemental  proceedings,  and  the  Judgment  debtor 
I  In  partnership  with  another  iterson,  after  do- 
tfce  to  the  partner  of  the  receiver's  appointment, 
an  his  dealings  with  the  debtor's,  interest  in  the 
partnership  are  at  said  partner's  risk. 

5.  When  a  receiver  is  appointed  In  sopple- 
mentary  proceedings,  and  the  execution  debtor 
Is  in  partnership  with  another  person,  in  a  suit 
brongnt  by  the  receiver  against  said  partners  to 
realize  the  va!ne  of  the  judgment  debtor's  inter- 
est in  the  iwrtnershlp,  the  receiver  woQld  not  be 
mtitled  to  a  preliminary  injunctioa  to  prevent 
the  partner  of  said  debtor  poying  over  to  oim  the 
prolits  of  said  business  which  accrued  either  be- 
fore or  after  the  appointmoit  of  the  recover. 

Action  Frederldk  W.  Gultdt  as  rec^Ter, 
against  Michael  U^er  and  Charles  MetzgM', 
to  reach  property  of  Meyer  standing  In  Metz* 
ger*!  name.  On  application  for  a  prelimi- 
nary injunction  and  a  receiver.  Heard  mi 
bill  and  affidavits,  and  answers  and  affida- 
vits. Motion  denied. 

B.  H.  McOarter,  for  the  motion.  Samnel 
Kallsch,  opposed. 

BMEBT,  y.  O.  This  is  a  bUI  filed  by  com- 
plainant, who  is  a  recelTW  appointed  on  sup- 
plementary proceedings  under  an  execntlmi, 
and  Is  filed  against  the  Judgment  debtor. 


Meyer,  and  one  Metzger.  The  object  vi  the 
bill  Is  to  reach  certain  property  and  busi- 
ness now  held  and  carried  on  in  Metzger's 
name,  and  to  obtain  a  decree  that  Meyer  Is 
the  owner  of  this  business,  or,  falling  In  this, 
to  declare  that  Meyer  is  a  partner  in  the 
business,  and  to  obtain  a  decree  for  account 
of  his  Interest  and  profits  therein.  An  ap- 
plication Is  now  made  for  the  appointment 
of  a  receiver  of  the  property  and  business, 
and  an  Injunction  against  making  payments 
to  Meyer  out  of  the  business  pending  the 
decision  of  the  cause.  The  application  is 
based  upon  two  grounds  or  claims  for  ul- 
timate relief:  Flnrt,  that  the  property  and 
business  for  which  a  receiver  is  prayed  Is 
really  the  pri^r^  and  business  of  the  Jndg- 
ment  debtor,  Meyer,  and  the  legal  title  there- 
to, If  it  Is  In  tbB  defendant  Metzger,  Is  so 
held  in  fraud  of  oomplalnant,  as  a  creditor 
or  representing  credltws  of  Meyer.  Second, 
that  the  defendants  Meyet  and  Metiger  are 
in  fact  partners  in  the  business;  that,  this 
being  so,  Meyer  has  certainly  an  interest  In 
the  profits  of  the  business,  and  perhaps  In 
ttie  property;  and  thsit  inasmuch  as  Morn's 
Interest  In  tbe  iwollts  Is,  by  the  arrange- 
ments between  tbe  alleged  partners,  paid 
over  to  him  as  fast  as  earned,  a  reeeirer  or 
preliminary  Injunctifn  against  snch  pay- 
rooit  is  necessary  In  order  to  give  adequate 
relief,  ot  in  fact  any  relief  to  complainant,  in 
case  tbbi  datm  as  to  partnoship  be  well 
founded. 

As  to  the  first  gromd,  the  facts  set  np  in 
the  answers  and  affidavits  amount  to  a  de>. 
nlal  of  the  ownership  of  the  propwty  and 
business  Meyer,  and  of  the  allegations 
in  complainant's  bill  and  affidavits  upon 
wblch  tbe  claim  of  ownership  is  based.  Un- 
der the  nsoal  rule,  thraefore,  tbe  complain- 
ant Is  not  entitled  to  a  ^ellmlnary  injunc- 
tion or  recrivor  on  tbe  ground  of  Meyer's 
sole  ownership,  and  tbere  are  no  cbrcnm- 
stances  In  tbe  case  which  bring  It  wltbln  the 
exceptions  to  tiie  rule. 

In  reference  to  granting  either  an  Injunc- 
tion or  receiver  on  the  second  ground,~that 
of  Mcgrer's  Interest  either  in  the  profits  or 
property,  as  a  partner,— the  first  material 
point  to  be  noticed  Is  that  the  partnership  Is 
denied  both  by  Meyer  and  Metzger,  and  their 
cladm  Is  that  the  arrangement  tor  his  shar- 
ing In  the  prints  is  a  payment  for  his  labor 
sjid  services  as  an  emplt^  or  manager  ot 
the  business  for  Metiger.  Where  the  exist- 
ence of  a  partnership  Is  denied,  the  usual 
role  is  not  to  appoint  a  zeceiver  until  that 
question  Is  determined;  and  tbe  English  prac- 
tice formerly  was  to  direct  an  issue  to  try 
the  fact,  the  motion  for  receiver  In  the  meaif- 
Ume  standing  ovor.  Llndl.  Fartn.  K^;  Pea- 
cock V.  Peacock,  16  Tea.  49.  I^Is  was  the 
rule  applied  where  the  existence  of  a  part- 
nership was  In  dispute  between  the  alleged 
partners  themselves,  and  the  complainant, 
who  Is  or  represents  a  Judgment  creditor  of 
one  of  the  alleged  partners,  can  (at  least  oi^ 
dlnarlly)  have  no  greater  »  mm  eztenalve 
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rights  to  a  recelrer  than  the  Judgment  debt- 
or himself,  under  whose  alleged  partnership 
he  claims.  Ordinarily,  therefore,  the  ques- 
tion of  partnership  or  no  partnership  must 
first  be  settled  before  the  court  should  under- 
take, by  injunction  or  receiver,  to  Interfere 
with  the  custody  or  control  of  the  property  or 
business  which,  if  no  partnership  exists,  be- 
longs absolutely  to  the  defendant  denying  the 
partnership  to  manage  as  his  own.  But  It 
must  be  further  noticed  that  the  complainant, 
as  receiver,  does  not  stand  In  the  position 
of  a  person  claiming  for  himself  as  partner 
the  continued  existence  of  a  partnership,  and 
clfUmlngt  by  reason  thereof,  an  Interest  In  the 
property  or  in  the  profits  accrued  or  to  accrue. 
Complainant  was  appointed  receiver  by  order 
of  a  judge  made  under  the  supplementary  ex- 
ecution act,  which  declares  (2  Gen.  St  p. 
1419,  par.  26)  that,  on  hia  appointment,  he  Is 
entitled  to  the  property  and  things  In  action 
of  the  Judgment  debtor,  belonging  or  due  to 
or  held  In  trust  for  him,  "at  the  time  of  Issu- 
ing said  execution,  or  at  any  time  after- 
wards." The  court  of  errors  and  appeals,  in 
WaUson  V.  Salmon  (I88ft)  45  N.  J.  Eq.  257,  17 
AtL  816,  have  decided  that  a  receiver  under 
such  appointment  Is  not  entitled  to  recover  a 
debt  which  was  not  In  existence  at  the  time 
of  his  appointment;  and  this  rule,  as  It  now 
seems  to  me,  would  prevent  the  receiver  from 
recovering  In  this  suit  any  profits  of  the  busi- 
ness earned  by  Meyer  after  the  appointment 
of  the  receiver,  and  due  tor  him  simply  as  a 
partner,  by  reason  of  the  mere  continuance 
of  the  firm  after  the  appointment  for  services 
thereafter  performed.  And  as  I  now  look  at 
the  receiver's  rights  under  the  statutory  ap- 
pointment, and  on  the  basis  that  Meyer  is  a 
partner,  his  rights  are  limited  to  what  was 
doe  to  Heyer  as  a  partner  at  the  time  of  this 
appointment,  and  he  Is  entitled  to  an  account 
ot  what  was  then  due  Meyer  as  &  partner,  on 
an  accounting,  fc^owing,  If  necessary,  the 
subsequent  transactions  solely  for  the  pur- 
pose of  ascertaining  and  recovering  what  was 
then  due.  Seizure  and  sale  on  execution 
against  one  partner  ordinarily  dissolves  a 
partnership  (LIndl.  Partn.  'SSO);  and  this 
must  be  the  efTect  so  far  as  r^tes  to  an  exe- 
cution creditor  who  sets  np  the  purchase  un- 
der execution  against  the  other  partner.  The 
execution  creditor  cannot  become  a  partner. 
Helmore  v.  Smith,  35  Cb.  Dlv.  486,  440. 

Supplementary  proceedii^  to  reach  the 
debtoT*B  interest  In  a  partnership  would  In 
this  respect  seem  to  have  the  same  effect  as 
a  seizure  and  sale  under  execution,  and  the 
receiver's  rights  under  the  statute,  as  con- 
strued by  the  court  In  the  above  case,  cannot 
extend  further  than  to  dissolve  the  partner- 
ship of  the  debtor  as  of  the  date  of  his  ap- 
pointment, and  the  consequent  transfer  of  the 
debtor's  Interest,  and  to  entlUe  him,  as  against 
the  Judgment  debtor,  to  an  account  of  the 
debtor's  Interest  as  of  that  date.  All  dealings 
by  the  other  partner,  or  alleged  partner,  with 
the  debtor's  then  Interest,  after  notice  of  the 
ai^lntment  of  the  receiver,  would  be  at  hl« 


own  periL  In  Coleman  t.  Boff  (Sup.  Ot; 
1883)  45  N.  J.  Law,  7,  the  court  held  that  an 
assignment  of  choses  In  action  made  a  de- 
fendant In  execution,  after  proceedings  for 
discovery,  to  an  assignee  who  had  notice  of 
the  proceedings,  was  void  as  against  the  re- 
ceiver subseqnentiy  appointed;  and  Chief 
Justice  Beasl^  said  (page  11)  that  such  as- 
signment, after  filing  a  bill  In  equity,  and 
with  notice  thereof,  would  clearly  be  ineffec- 
tual. Whether,  as  against  Metzger,  the  right 
to  account,  In  case  a  partnership  be  finally 
established  as  existing,  should  be  fixed  as 
the  date  of  the  commencement  of  proceedings 
or  the  date  of  notice  thereof  to  Metzger  or  of 
the  receiver's  appointment.  Is  a  matter  for  fu- 
ture determination;  but  as  It  now  seems  to 
me,  the  right  of  the  receiver,  as  against  Metz- 
ger, If  he  has  any  right  by  reason  of  the  ex- 
istence of  a  partnership,  Is  to  an  account  as 
upon  dissolution  from  one  of  those  dates. 
For  the  protection  of  this  ultimate  right  It 
does  not  seem  to  me  that  any  preliminary  in- 
junction or  receiver  against  Metzger  is  nec- 
essary; and  It  certainly  should  not  be  order- 
,ed  pending  the  decision  of  the  disputed  ques- 
tion of  partnership.  The  motion  for  Injunc- 
tion and  a  receiver  at  the  present  time  wUl 
therefore  l>e  denied,  but  will  be  directed  to 
stand  over  until  fluiU  hearing.  CcNSts  of  the 
motion  will  be  coats  in  the  caoBO; 


(»  K.j.umt 
FOLBT  T.  LOUGHRAN. 
(OooTt  of  BnoTB  and  Appeals  ot  New  Jecsey. 

Dec  7,  1807.) 

WJTSM8B9— HcaBAND  AXD  WlFB— COUP BTE NOT— 
TRANBACTIOMB  with  DbOBDBNT — iNSTBUO- 
TIOSS— CflMMENTa  OK  EVIDKKOS. 

1.  The  husband  and  wife,  by  the  statutes  of 
this  state,  are  made  competent  and  compellable 
witnesses,  for  or  against  each  oiher,  in  any  civil 
action,  when  either  is  a  oarty  thereto. 

2.  The  wife  or  husband  of  a  plaintiff  who  sues 
or  is  sued  In  a  renresentative  capacity  is  a  compe* 
tent  and  compellahle  witness  in  such  action  to 
testify  to  the  transactions  with  or  statetnents 
by  any  testator  or  intestate  represented  therein. 

3.  Tue  first  section  of  the  supplement  to  the 
act  concerning  evidence  (P.  L.  1880,  p.  52;  2 
Gen.  St  p.  ll07)  qualifies  any  parQr  to  any  ac- 
tion to  be  examined  as  a  witness  therein,  notwiUi- 
Btanding  such  party  may  sue  or  be  sued  in  a 
representative  capacity;  and  the  proviso  to  that 
section,  "that  this  supplement  shall  not  extend 
so  as  to  permit  testimony  to  be  given  as  to  any 
transaction  with  or  statement  b;^  any  t^itator  or 
intestate  represented  in  said  action,  simply  cir- 
cumscribes the  extent  to  which  testimony  may 
be  given  under  that  act  and  is  a  limit  only  upon 
the  operation  of  the  act  and  excludes  only  the 
party  to  the  action  from  giving  such  evidence, 
and  does  not  In  any  sense  exclude  or  restrict 
the  testimony  of  the  wife  or  husband  of  such 
party  as  to  such  evidence. 

4.  A  trial  judge  in  a  civil  action  has  the  un- 
doubted right  to  make  such  comments  upon  the 
testimony  as  he  thinks  necessary  or  proper  for 
tiie  direction  of  the  jury.  He  may  intimate  an 
oiHoion  as  to  tiie  weight  of  evidence,  or  call  flie 
attention  of  the  juryr  to  any  matter  in  the  cause 
affecting  the  eredibility  of  a  witness,  whenever 
he  may  think  it  required  or  oecessary  for  the 
promotion  of  Jnatice,  so  long  as  he  fairiy  Ittves 
tiie  jury  to  detnrmine  the  tacts  and  draw  their 
own  conclusions. 


(Syllabus  by  the  'Courts 
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Error  to  drcidt  oonrt,  Hudson  county; 
N«t1us,  Jadge. 

Action  by  Peter  IjonghraD  against  Loals  B. 
Foletj,  administrator  of  James  T.  Gibbons, 
deceased,  to  recover  a  debt.  Prom  a  judg- 
ment in  faror  of  plaintiff,  defendant  brings 
error.  Affirmed. 

Allan  L.  McDermott,  for  plaintiff  In  error. 
Charles  O.  Black,  for  defendant  In  error. 

UPPINOOTT,  J.  Ttia  brings  up  for  re* 
view  a  JndgniMit  of  tbe  Hudson  county  cir- 
cuit court.  It  Is  allied  tliat  certain  erran 
were  committed  In  the  trial  of  the  action  In 

the  court  below.  The  action  was  by  Peter 
Xxxogbran  against  Louis  B.  Foley,  admin- 
istrator of  Jamee  T.  Olbbons,  deceased,  and 
was  brought  to  recover  an -alleged  debt  dne 
the  ptalntlfP,  for  the  value  of  tbe  board  and 
nursing  of  the  fire  children  of  Gibbons  dur- 
ing bis  lifetime  and  after  the  decease  of  Ills 
wife.  After  the  death  of  Mrs.  Gibbons,  the 
mother  of  the  children,  who  were  all  of  ten- 
der age,  they  were  taken  into  tbe  household 
of  the  plaintiff,  who  was  their  gmndfather, 
some  for  a  longer  and  some  for  shorter  times, 
covering  a  period  of  thise  or  four  yeara  al- 
together, and  were  there  boarded,  nursed, 
and  taken  care  of.  After  the  death  of  Gib- 
bons the  plaintiff  brought  this  action.  The 
trial  resulted  in  a  verdict  for  the  plaintiff, 
upon  which  Judgm«it  was  entered  In  the 
circuit  court  The  evld«iee  shows  that  the 
engagements  for  the  board,  care,  and  nurs- 
ing of  these  children  were  made  between  the 
wife  of  the  plaintiff,  who  was  their  grand- 
motber,  and  the  defendant.  All  of  the  ar- 
rangements appear  to  have  been  made  be- 
tween them.  The  wife  of  tbe  plaintiff  was 
not  engaged  In  any  business  whatever,  and 
was  only  acting  In  behalf  of  her  husband,  as 
the  head  of  the  household.  There  Is  no  con- 
tention In  tbe  case  that  this  action  was  not 
rightly  brought  In  tbe  name  of  the  husband. 
The  facts  in  proof  in  this  case  clearly  dem- 
onstrate that  the  right  of  action,  if  any  ex- 
isted, was  In  the  plaintiff  as  the  head  of  his 
household.  Some  of  the  evidence  tends  to 
show  that  GHbbons,  during  his  lifetime,  made 
some  payment  on  account  of  the  board  and 
care  of  the  children.  Much  evidence  was 
admitted  on  tbe  trial,  without  objection,  to 
show  the  circumstances  under  which  the 
children  were  taken  into  the  household  of 
the  plalntifl  and  the  character  of  the  serv- 
ices rendered  to  them. 

Tbe  first  assignment  of  error  arises  upon  the 
admission  by  tbe  learned  trial  judge  of  the 
evidence  of  Mrs.  Loughran,  the  wife  of  tbe 
plaintiff.  She  was  a  witness  produced  by 
the  plaiatiff,  and,  against  objection  and  ex- 
ception, testided  to  certain  conversations 
which  she  had  with  Gibbons,  and  certain 
transactions  with  iilm,  in  relation  to  the 
txtard  and  nursing  of  children.  The  eiii* 
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gagements  were  made  by  Gibbons  wltti  her, 
and  it  was  to  these  engagements  with  him 
that  she  was  permitted  to  give  evidence. 
Some  of  tbe  conversations  with  Gibbons  In 
relation  to  this  matter  were  In  the  presence  of 
her  husband;  others  were  with  her  alone.  I 
think  that  a  reference  to  the  statutes  on  the 
subject  will  clearly  eslabllsh  her  competency 
to  testify  to  tiiese  transactions.  The  third 
section  of  the  act,  entitled  "An  act  conceni- 
Ing  evidence"  CRerlaion,  proved  Ma^  27, 
lfi74:  2  Gen.  St  p.  1387),  provides  "that  no 
person  shall  be  diBquallfled  as  a  witness  in 
any  suit  or  proceeding  at  law  or  in  equity  by 
reason  of  his  or  her  Interrat  in  the  event  of 
the  same  as  a  party  or  otherwise,  Imt  such 
Interest  may  be  shown  for  the  purpose  of  af- 
fecting his  or  her  credit;  provided  neverthe- 
less, that  no  party  shall  be  sworn  In  any  case 
when  the  opposite  party  Is  prohibited  by  any 
legal  disability  from  being  sworn  as  a  wit- 
ness, or  either  of  the  parties  In  a  cause,  sue. 
or  are  sued,  In  a  representative  capacity,  ex- 
cept as  hereinafter  provided."  The  fourth 
section  of  the  same  act  provides  "that  a  party 
to  a  suit  in  a  representative  capacity  may  be 
admitted  as  a  witness  therein,  and  If  called 
as  a  witness  In  his  own  behalf,  and  admitted, 
the  opposite  party  may  in  like  manner  be  ad- 
mitted as  a  witness."  The  fifth  section  pro- 
vides "that  in  any  trial  or  Inquiry  In  any 
suit  action  or  proceeding  In  any  court,  or 
before  any  person  having  by  law  or  consent 
of  parties  authorl^  to  examfaie  witnesses  or 
hear  evidence,  the  husband  or  wife  of  any 
person  Interested  therein  as  a  party  or  other- 
wise^ shall  be  competent  and  compellaUe  to 
give  evidence  the  same  as  other  witnesses,  on 
behalf  of  any  party  to  such  suit,  actlmi  or  pro* 
ceedlng."  The  proviso  to  this  section  only 
exceots  from  this  statutory  rule  of  evidence 
the  husband  or  wife,  In  any  criminal  action 
or  proceeding,  or  In  actions  for  divorce  on 
account  of  adultery,  except  to  prove  the  fact 
of  marriage,  or  In  any  action  for  criminal  con- 
versation, or  to  disclose  confidential  com- 
munications made  by  one  to  the  otiier  during 
the  marriage.  In  such  excepted  cases  the 
husband  and  wife  are  not  competent  or  com- 
pellable to  give  evidence  for  or  a^nst  each 
other.  By  section  1  of  a  supplement  to  this 
act  approved  February  25,  18S0  (2  Gen.  St. 
p.  UffJ),  It  Is  provided  "that  In  all  dvU  ac- 
tions in  any  court  of  law  or- equity  Ini  this 
state,  any  party  thereto  may  be  sworn  and 
examined  as  a  witness,  notwithstanding  any 
party  thereto  may  sue  or  be  sued  in  a  repre- 
sentative capacity;  provided  nevertheless, 
that  this  supplement  shall  not  extend,  so  a» 
to  permit  testimony  to  be  given  as  to  any 
trantoctlon  with,  or  statement  by,  any  testa- 
tor or  Intestate  represented  In  said  action." 
At  common  law  neither  the  husband  aor  wife 
was  admissible  as  a  witness  in  a  civil  or 
criminal  action  when  the  otber  was  a  party, 
and  this  principle  applied  to  all  aetiona  at 
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law  In  representative  capacity  or  otherwise. 
The  husband  and  wife  were  said  to  be  iden- 
tical In  interest  Windham  t.  Chetwynd,  1 
Burrows.  414;  1  GreenL  Ev.  334.  The  main 
ground  of  exclusion  appeared  to  be  that  of 
public  policy  in  the  maintenance  of  marital 
confidence  and  peace.  Best,  Et.  (6th  London 
Ed.)  §  176.  Mr.  Justice  Magle,  In  Jackson  t. 
Johnson,  51  N.  J.  Law,  457-459,  17  Atl.  959, 
In  view  of  the  statutes  of  this  state.  Indicated 
that  no  other  reason  than  this  supposed  pub- 
lie  policy  existed  for  the  exclusion  of  the  wife. 
It  is  perhaps  needless  to  Inquire  the  reason 
for  the  exclusion  of  the  evidence  of  the  hus- 
band and  wife  where  either  was  a  party  to 
the  action.  With  the  statutory  restrictions, 
the  parties  to  the  action  are  both  competent 
and  compellable  as  witnesses.  By  a  supple- 
ment to  the  act  entitled  "An  act  to  regulate 
the  practice  of  the  courts  of  law,"  approved 
March  1,  1849  (P.  L.  1849,  p.  264),  a  plaintiff 
9r  a  defendant  to  an  action  was  a  compel- 
lable witness  when  called  by  the  adverse  par- 
ty. By  a  supplement  to  the  act  entitled  "An 
act  concerning  witnesses,"  approved  March 
18,  1868  (P.  L.  1859,  p.  490).  the  dlsguaUflca- 
tlon  was  removed,  and  parties  to  the  action 
were  entitled  to  testify  as  witnesses.  By  this 
latter  act  the  wife  of  a  party  to  the  action 
was  expressly  excluded,  except  when  the  suit 
or  proceeding  was  between  her  and  her  hus- 
bandi  and  the  parties  were  also  excluded 
when  the  opposite  parties  were  prohibited  by 
any  legal  disability  from  being  sworn  as  wit- 
nesses, or  either  of  the  parties  sued  or  were 
sued  in  a  representative  capacity.  Hand- 
long  V.  Barnes,  30  N.  J.  Law,  69.  This  ex- 
clusion of  the  wife  remained  until  the  pass- 
age of  the  further  supplement  to  the  "Act 
concerning  witnesses,"  approved  March  17, 
1870  (P.  L.  1870,  p.  59),  in  which  the  dis- 
qualification j)f  the  husband  and  wife,  when 
either  was  a  party  to  the  action,  was  remov- 
ed, and  they  were  by  such  statute  made  com- 
petent and  compellable  witnesses,  for  or 
against  each  other,  the  same  as  other  wit- 
nesses, except  in  criminal  actions,  or  In  pro- 
ceedings for  divorce  on  account  of  adultery, 
or  In  any  case  of  bigamy,  except  to  prove  the 
fact  of  marriage,  or  In  any  action  or  proceed- 
ing for  or  on  account  of  criminal  conversation, 
or  as  to  any  conQdentiai  communication  made 
by  one  to  the  other  during  marriage.  Save  in 
the  excepted  cases  under  this  statute,  the 
wife  became  &>  competent  witness  In  actions 
at  law  In  which  her  husband  was  a  party. 
Jackson  v.  Johnson,  51  N.  J.  Law,  467-459, 
17  AU.  959.  The  revision  of  1874  Is  sub- 
stantially the  act  of  1870,  its  verbiage  being 
only  slightly  changed,  and,  except  as  to  the 
restrictions  therein  contained.  In  clear  and  ex- 
press terms  places  the  husband  and  wife,  so 
far  as  actions  In  which  either  are  parties  or 
Interested,  on  the  same  plane  as  other  wit- 
nesses. The  language  of  the  act  is  general, 
and  the  proviso  containing  the  restrictions 
cannot  be  made  to  dlaqiiallfy  any  fmHier 


than  Its  provisions  go.  Ttie  disqualification 
by  reason  of  the  identity  of  interest  la  ex- 
pressly and  entirely  removed,  and  no  con- 
struction leading  to  a  different  result  can  be 
permitted  against  the  plain  Intent  of  the  stat- 
ute. The  qualification  of  the  husband  or 
wife  Is  nowise  restricted  by  the  existence  of 
a  legal  disability  of  the  adverse  party  when 
the  other  Is  either  plaintiff  or  defendant  or 
otherwise  Interested.  They  are  made  to  stand 
apart  as  other  witnesses.  The  party,  being 
either  husband  or  wife,  under  the  third  sec- 
tion of  the  act,  remains  under  the  disability 
as  a  witness  when  the  opposite  party  Is  pro- 
hibited as  a  witness  by  reason  of  legal  dis- 
ability, or  when  either  sues  or  is  sued  In  a 
representative  capacity,  yet  the  other  stands, 
BO  far  as  being  a  witness,  In  that  section,  in 
the  cat^ory  of  other  witnesses.  The  re- 
striction in  the  act  of  1880  (P.  L.  1880,  p.  52; 
2  Gen.  St  p.  1407)  can  only  apply  to  the  par- 
ty to  the  action.  This  statute  only  deals  with 
the  party  to  the  action,  in  whatever  character 
he  or  she  may  sue  or  be  sued,  and  It  the 
party,  while  competent  as  a  witness,  as  be 
was  under  the  act  of  1870  as  revised.  Is  re- 
stricted from  giving  evidence  as  to  transac- 
tions with  or  statements  by  any  testator  or 
Intestate  represented  In  the  action.  The  ex- 
dusion  of  this  character  of  evidence  the 
terms  of  the  act  can  only  apply  to  the  party 
to  the  action,  and  this  also  clearly  appears 
when  the  other  statutes  on  this  subject  are 
taken  into  consideration.  The  separation  of 
the  husband  and  wife  as  witnesses  for  or 
against  each  other  has  been  dealt  with  Ijiy 
other  statutes,  and  legislatively  determined 
upon,  and  the  public  policy  changed  to  meet 
new  conditions.  The  disability  of  the  wife 
or  husband  to  be  a  witness  in  an  action 
where  the  other  Is  a  party  has  been  specifical- 
ly removed  by  the  statute,  except  in  those 
cases  mentioned  in  the  restrictive  proviso, 
and  as  to  all  other  cases  she  Is  a  competent 
and  compellable  witness.  The  only  exclnsion 
of  the  statute  of  18S0  is  the  party  to  the  ac- 
tion, and  the  proviso  cannot  be  enlarged  by 
judicial  construction  to  embrace  the  disquali- 
fication of  witnesses  competent  by  other  legis- 
lative enactments.  The  restrictive  provision, 
by  all  rules  of  construction,  must  be  confined 
to  the  party  to  the  action  and  to  bis  Incom- 
petency, which  is  the  only  Subject-matter 
dealt  with  by  the  proviso.  In  McCartin  v. 
MeCartin,  45  N.  J.  Bq.  285-267,  17  AU.  809, 
in  this  court.  It  was  held  that  "the  language 
of  the  proviso  that  this  supplement  shall  not 
extend  so  as  to  permit  testimony  to  be  given 
to  any  transaction  with  or  statement  by  any 
testator  or  Intestate  represented  In  said  ac- 
tion" is  a  limitation  only  upon  the  operation 
of  the  act  of  1880.  It  simply  circumscribes 
the  extent  to  which  the  testimony  may  be 
given  under  that  act  New  Jersey  Trust  A 
Safe-Deposit  Oo.  v.  Camden  Safe-r»epostt  & 
Trust  Co.,  68  N.  3.  Law,  197,  33  Atl.  475: 
Woolv«rton  v.  Von  Syckd*  67     J.  Law,  S03, 
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31  AO.  60S.  Tbe  conduBlon  reached  Is  that 
the  wife  of  the  plaintiff  was  a  coidpetent  and 
compeUaUe  witness  In  this  action  to  the 
transactions  with,  and  statements  made  by, 
the  Intestate. 

The  other  aaslgnments  of  eror  can  be  consld- 
eied  togedier.  Th^  snbetance  Is  that  the 
court  Its  tautmctlons  to  the  Jury  took  away 
from  Its  c(»ulder»tlon  the  gueation  wheth- 
er  there  existed  an  express  contract  between 
the  plalntUr  and  the  Intestate  for  compensa- 
tion for  the  board  and  nnrslng  of  the  children; 
and  also  the  qnesUon  whether  the  drcamstan- ' 
cea  nnder  which  the  serrlcee  were  rendered 
were  such  as  exhibited  a  reasonable  and  proper 
expectation  that  ttere  wonld  be  compensation; 
and  also  the  question  whffther  the  remunera- 
tion had  been  paid  by  the  estate;  and  also  the 
question  of  the  reasonable  valne  or  price  of  the 
services  rendered.  The  contention  of  the  de- 
fendant was  that,  nnder  the  instructions,  the 
trial  jndge  detomlned  these  questions  of  tact 
In  favor  of  the  plalntUT.  It  la  ramecessary  to 
discuss  the  eharge  of  the  trial  court  In  detail 
An  examination  of  the  Instructions  shows  that, 
with  certain  comments  upon  the  evidence  and 
its  weight,  the  court  distinctly  submitted  to  the 
jory  to  determine,  from  the  evidence,  wbethmr 
an  express  or  implied  contract  for  compensa- 
tion or  remuneration  for  the  board  and  care  of 
the  children  existed  between  the  plalntlCF  and 
the  Intestate.  Dlsbrow  v.  Durand,  54  N.  J. 
Law,  348,  24  Atl.  645,  and  cases  dted.  Ti» 
Jury  were  instructed  that,  If  no  express  con- 
tract existed,  the  mere  fact  that  the  services 
were  rendered  by  the  plalntlu  to  the  children, 
th^  an  b^g  memt>er8  of  the  same  household, 
would  give  rise  to  no  ImpUcatliHi  to  pay  for 
such  services;  and  that,  in  ord^.to  sustain  a 
recovery,  the  Jury  must  find  that  the  evidence 
and  the  drcumstancee  most  be  such  as  to  ex- 
hibit to  the  Jury  a  reasonable  expectation  on 
the  one  side  to  pay,  and  on  the  other  side  to  re- 
ceive compensation,  tor  the  services  rendered. 
It  was  submitted  to  the  Jury  whether  upon  any 
ground  there  should  be  a  recovery,  and,  if  a 
recovery,  for  what  amount,  Including  a  submis- 
sion to  the  Jury  to  determine,  if  a  debt  was  es- 
tablished, the  question  whether  any  part  of  it 
had  t>een  paid.  We  do  not  find  that  the  com- 
menta  upon  the  evidence  of  the  trial  court 
either  misled  or  Influenced  the  Jury  as  to  the 
matters  of  fact  submitted  to  their  determloa- 
tlon.  The  mle  Is  that  a  trial  Judge  has  the 
undoubted  right  to  make  such  comments  upon 
the  testimony  as  he  thinks  necessary  or  proper 
for  the  direction  of  the  Jury.  He  may  intimate 
an  opinion  as  to  the  weight  of  evidence,  or  call 
the  attention  of  the  Jury  to  any  matter  In  the 
cause  affecting  the  credibility  of  a  witness, 
whenever  be  may  think  It  is  required  or  neces- 
sary for  the  promotion  of  justice,  so  long  as  he 
leaves  the  jury  to  det^mUie  the  facts  and 
draw  their  own  conclusions.  This  rule  was 
not  In  any  respect  violated  by  the  trial  judge. 
Bruch  V.  Carter,  32  M.  J.  Law,  654-665;  Cast> 
ner  v.  Sllker,  33  N.  J.  Law,  508-512.  The 
Judgment  must  be  afflnaed,  with  costs. 


BUBNE  T.  O'SHAUGHNBSST  et  al. 

(Oonrt  of  Chancery  of  New  Jersey.   Dec  20, 

1887.) 

Chkditohs*  Bill — Mvltifarioubniss— Fabtibs. 

1.  A  creditors'  bill  la  not  multifarious  becaase 
complainant  attempts  to  follow,  la  the  one  bill, 
separate  properties  and  classes  of  property  of 
the  debtor  in  the  hands  of  separate  defendants, 
though  the  frsQdaient  transactions  alleged  in 
regard  to  personalty  occurred  eight  or  nine  years 
after  those  relating  to  real  estate. 

2.  A  creditors'  bill  against  B.,  O.,  the  debtor, 
and  a  life  Insurance  company  and  Its  officers, 
soneht  to  reach  land,  personalty,  and  the  pro- 
ceeds of  a  life  policy  payable  to  defendant  The 
bill  charged  that  land  held  by  B.  was  bonght 
with  the  debtor's  funds,  and  that  the  tide  was 
put  in  bis  wife's  name,  in  fraud  of  creditors, 
and  for  the  same  onrpose  was  conveyed  by  her 
shortly  before  her  death  to  B.  As  to  the  person- 
alty and  the  life  Insurance  money,  the  biu  char^ 
ged  that  O.,  under  a  fraudulent  judgment,  on 
which  nothing  was  due,  had  levied  on  the  debt- 
or's personal  property,  and  was  about  to  sdl 
it  In  fraud  of  eomplamant.  An  injunction  was 
prayed,  restraliUug  payment  of  the  Insurance 
money  to  O.  or  any  other  person.  Hdd,  that  B. 
and  O.  were  properly  joined  as  defendants,  be- 
cause their  separate  titles  were  connected  in 
their  operation  against  complainant's  remedy  at 
law,  and  aJso  in  the  relief  to  be  administered, 
since,  on  decree  against  both,  the  land  could 
only  be  sold  to  pay  the  balance  doe  after  apply- 
ing the  personalty  to  eonqtlaioant's  claim. 

8.  The  insurance  company  was  a  necessary  par- 
ty to  die  relief  prayed  by  way  of  reaching  the 
insurance  money,  as  etiuitable  assets,  and  for  the 
purpose  of  reatraimng  payment  to  O.  pending 
the  salt 

Creditors'  bill  by  Martin  Bnme  against  John 
O'Shaughnessy  and  others.  Heard  on  demur- 
rers to  the  bin.    Demurrers  overruled. 

J.  H.  Meeker,  for  complainant  "Wm.  J. 
Keams,  for  defendanto  John  O'Shaughnessy 
and  others.  Wm.  0.  Mlcoll,  for  defendant 
Oury. 

BMBRY,  y.  0.  The  complainant  Is  a  Jndg^ 
ment  and  execution  creditor  of  the  defendant 
John  O'Shaughnessy,  a^d  filed  this  bill  to  en- 
able him  to  obtain  satisfaction  of  his  judg- 
ment out  of  the  property  of  defendant  Three 
classes  of  property  are  sought  to  be  reached, 
viz.  real  estate,  personal  chattels,  and  the 
proceeds  of  a  life  insurance  policy,  payaUe 
to  defendant  The  real  estate  is  held  by  the 
defendant  Bridget  O'Shaughnessy;  and,  as  to 
the  real  estate,  the  bill  substantially  charges 
that  it  was  purchased  with  funds  of  the  deb^ 
or,  and  that  the  title  waa  put  In  the  name  of 
his  wife.  In  fraud  of  the  complainant's  rigbt 
as  creditor,  and  for  the  same  purpose  was 
conveyed  by  the  wife  shortly  before  her 
death  to  the  defendant  Bridget  O'Shaugh- 
nessy. As  to  the  personal  chattels  and  the 
life  insurance  money,  the  blU  charges  that 
another  defendant  Onry,  nnder  a  fraudulent 
Judgment  and  execution,  upon  which  nothhlg 
Is  due,  has  levied  upon  the  Judgment  debtor's 
personal  property,  .and,  his  ^ecution  being 
prior  to  complainant's,  is  about  to  sell  this 
property  thereunder  In  fraud  of  complainant 
An  iQjunctton  Is  prayed,  restraining  the  pay- 
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meat  of  the  Insurance  money  to  the  Judg- 
ment debtor  or  any  other  person,  and  to  this 
end  the  insurance  company  is  made  a  de- 
fendant Separate  demurrers,  for  multifari- 
ousness only,  have  been  filed  by  the  defend- 
ants John  O'Shaughnessy,  the  Judgment  debt- 
or, Ouiy,  Bridget  O'Shaughnessy,  and  the 
Insurance  company,  together  with  Its  officers. 
The  ground  relied  on  by  counsel  for  demur- 
rants is  that  each  of  the  separate  demurrants 
had  no  connection  wltb  the  case  against  the 
other  defendants,  and  should  not  be  put  to 
the  burden  of  a  defense  against  these  claims. 
Bat  while,  as  to  defendants  other  than  the 
judgment  debtor,  this  want  of  connection 
with  portions  of  the  whole  case  as  presented 
by  the  bill  may  exist,  yet  the  settled  rule  of 
this  coiu>t  in  relation  to  bills  of  Ihls  character 
Is  that  they  are  not,  on  that  account  alone, 
multifarious.  Creditors'  bills  of  this  class 
are  considered  to  present  the  single  object  of 
enabling  the  complainant  to  obtain  satisfac- 
tion of  his  Judgment  at  law  out  of  the  Judg- 
ment debtor's  pijoperty,  and  the  equitable  Ju- 
rlsdlctloD  of  the  bill  Is  based  on  this  object 
Inasmuch  as  the  object  of  the  bill  and  the  re- 
lief prayed  are  the  satisfaction  of  the  Judg- 
ment, and  this  may  be  decreed  out  of  any 
property  of  the  debtor,  which  is  properly 
reached  by  the  aid  of  this  court,  the  com- 
plainant, In  his  bill  filed  for  this  general  pur- 
pose. Is  not  restricted  to  relief  f^ainst  a  sin- 
gle class  of  property,  alleged  to  t>eIong  to  the 
debtor,  and  he  may  follow  In  one  blU  sepa- 
rate properties  of  the  debtor  In  the  hands  of 
separate  defendants.  This  rule  In  relation  to 
creditors'  bills  was  settled  .by  Chancellor 
Green  in  Way  v.  Bragaw  (1863)  16  N.'J.  Eq. 
218.  In  that  case  real  estate  of  the  Judgment 
debtor  was  alleged  to  be  fraudulently  con- 
veyed to  one  defendant,  personal  estate  to 
have  been  similarly  conveyed  to  another  de- 
f^dant  and  certain  equitable  Interests  and 
property  not  to  be  reached  by  execution  at 
law  were  also  sought  to  be  applied.  A  de- 
murrer for  multifariousness  on  the  ground  of 
the  separate  Interests  of  defendants  in  the 
property-  sought  to  be  reached  was  overruled. 
This  rule  was  followed  on  this  point  In  a  sim- 
ilar case  (Randolph  v.  Daly  [1863]  16  N.  J. 
Eq.  313),  (Chancellor  Green  saying  (page  315): 
"It  is  w^  settled  that  on  a  bill  to  set  aside 
fraudulent  conveyances  made  by  a  debtor, 
and  for  a  discovery  of  his  property,  It  is  no 
objection  that  a  defendant  to  whom  a  portion 
of  the  property  has  been  conveyed  has  no  con- 
nection with  other  fraudulent  transactions  of 
the  debtor.  The  case  against  the  debtor  is  en- 
thre.  If  the  defendant  Is  a  necessary  party 
to  some  part  of  the  case  as  stated,  he  can- 
not object  that  he  has  no  Interest  In  other 
tzaiuaetionB  which  constitute  a  part  of  the 
entire  case."  These  eases  have  not  been 
since  qnestloned,  and  they  control  the  pres- 
ent case  on  tiie  point  now  involved.  I  have 
oamlned  aU  of  the  cases  referred  to  by  the 
demnrranta'  coonael,  and  fluad  nothing  In 
thaaa  to  auallfy  or  control  the  doctrine  of 


these  cases,  nor  do  I  tiilnk  tb&t  the  present 
case  Is  distinguishable. 

The  distinction  mainly  InsUted  on  Is  that 
the  fraudulent  transactions  alleged  tn  regard 
to  the  real  estate  occurred  before  1889,  and 
that  those  relating  to  the  personal  estate  oc- 
curred In  1897.  But  this  only  relates  to  the 
degree  or  marked  character  of  the  separati<«i 
between  the  two  classes  <^  property  and  of 
the  claims  against  the  separate  owners,  and 
manifestly  does  not  iMreveat  the  operation  of 
the  rule  settled  by  the  above  cases,  that 
claims  against  persons  in  fact  owning  sepa- 
rate properties  by  separate  fraudulent  trans- 
actions may  be  united  hi  Mils  of  this  charac- 
ter. And  so  far  as  Oury,  the  claimant  of  a 
lien  on  the  peraonal  property,  and  Bridget 
O'Shaughnessy,  the  claimant  of  the  real  es- 
tate, are  concerned,  It  must  also  be  observed 
that  they  are  properly  Joined  for  another  rea- 
son, pointed  out  in  Way  v.  Bragaw.  supra 
(page  216),  viz.  that  their  separate  titles  are 
connected  not  only  In  their  operation  against 
the  complainant's  remedy  at  law,  bat  in  the 
relief  to  be  administered,  inasmuch  as,  on  a 
decree  in  favor  of  complainant  against  both, 
the  real  estate  can  only  be  sold  to  pay  the 
balance  remaining  doe  after  the  application 
of  the  personal  estate  to  the  complainant's 
claim.  The  Insurance  company  is  a  neces- 
sary party  to  the  relief  prayed  by  way  of 
reaching  the  Insurance  moneys  In  their  hands 
as  equitable  assets,  and  for  the  purpose  of 
restraining  payment  to  the  Judgment  debtor 
pending  the  suit  They  may,  by  petition  for 
payment  into  court  be  relieved  from  further 
prosecution.  Heyera  v.  Schiiman  (N.  J,  Ch.; 
Green,  V.  C,  March,  1895)  31  AtL  460,  46L 
The  demurren  are  therefore  .overruled,  with 
costs,  and  an  Injunction  under  tha  riile  to 
show  cause  wlU  be  advised^ 


(«  N  J.  u  my 
COOPER  T.  HAWliET. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  10,  iSt.) 

Bdildivo  (TosTKAOT—CoxsTROCTtoN— Extras. 
A  building  contract  eoDtained,  among  oth- 
ers, these  proTlalons:  "Third.  Should  the  own- 
er at  an;  time  during  the  progress  of  said  build- 
log  rpi^ueBt  any  alterations,  deviations,  additions, 
or  omiasions  from  the  said  contract,  she  shall 
be  at  liberty  to  do  so;  and  the  same  shall  in  no 
way  affect  or  maKe  void  the  contract  bat  will 
be  added  or  deducted  from  tbe  amount  of  the 
contract  as  the  case  may  be,  1^  a  fair  and  rea- 
sonable valuation.  •  •  •  Fifth.  •  •  •  Should 
any  dispute  arise  respecting  the  true  value  of  tbe 
extra  work  or  of  the  wor^  omitted,  the  same 
shall  be  valued  by  two  competent  persons, — one 
employed  by  the  owner,  and  the  other  by  the  con- 
tractor; and  those  two  shall  have  power  to 
name  an  umpire,  whose  derision  shall  be  bind- 
ing on  all  parties.  *  *  *  Seventh.  Mo  alter* 
ations  or  extra  work  shall  be  done  without  a 
written  order  from  the  architect  and  an  express 
agreement  in  writing  as  to  the  cost"  Hdd,  that 
tbe  prohibition  of  the  seventh  clause  extended 
only  to  orders  of  the  architect^  and  had  no  rela- 
tion to  the  other  clauses. 

Depue,  Gummere,  Bogert,  and  Nixon,  JJ^.* 
dissenting. 

(Syllabus  by  the  ConrtO 
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X^Tor  to  snpreme  cotirt. 

Action  by  Ira  B.  Hawl^  against  Battle  B. 
Cooper  to  recover  on  a  contract  From  a 
Jodsmeat  for  plaintiff,  defendant  brings  ei^ 
ror.  Affirmed. 

The  parUea  agreed,  under  seal,  tliat  Baw- 
tegr  should  raect  a  buUdlng  on  lOm  Cooper's 
land,  and  that  she  should  pay  him'  therefor, 
In  installments.  $3,02S.  The  work  was  to  be 
done  under  the  direction  of  Berman  Fritz, 
an  architect  The  following  proTlalons  of  the 
contract  are  pertinent  to  the  controversy  now 
onder  review:  "Third.  Should  the  owner  at 
any  time  during  the  progress  of  said  building 
request  any  alterations,  deviations,  additions, 
or  omissions  from  the  said  contract  she  shall 
be  at  liberty  to  do  so;  and  the  same  shall  In 
no  way  affect  or  malce  void  the  contract  but 
will  be  add«d  or  deducted  from  the  amount 
of  the  contract  as  the  case  may  be,  by  a  fair 
and  reasonatde  valnatlon.  Fourth.  Should 
the  contractor,  at  any  time  during  the  prog- 
ress of  such  works,  refuse  or  neglect  to  sup- 
ply a  sufficiency  of  materials  or  workmen, 
the  owner  shall  have  power  to  provide  mate- 
rials and  woiflnnen,  after  three  days*  notice, 
In  writing,  being  given,  to  finish  the  said 
works,  and  the  expense  shall  be  dedncted 
from  the  amount  of  the  contract  Fifth, 
Should  any  dispute  arise  respecting  the  true 
construction  or  meaning  of  the  drawings  or 
specifications,  the  same  shall  be  decided  by 
Berman  Fritz,  and  his  decision  shall  be  final 
and  conclusive;  but  should  any  dispute  arise 
respecting  the  true  value  of  the  extra  work, 
or  of  the  works  omitted,  the  same  shall  be 
valued  by  two  competent  persons,— one  em- 
ployed by  the  owner,  and  the  other  by  the 
contractor;  and  those  two  shall  have  power 
to  name  an  umpire,  whose  decision  shall  be 
binding  on  all  parties.  Seventh.  No  altera- 
tions or  extra  work  shall  be  done  without  a 
written  order  from  the  architect  and  an  ex- 
press agreement  In  writing  as  to  the  cost." 
Four  months  after  the  time  fixed  by  the  con- 
tract for  its  completion,  the  building  was  still 
unfinished,  and  the  owner,  on  three  days'  no- 
tice, discharged  the  contractor  and  caused  It 
to  be  finished  by  others.  The  contractor 
brought  stilt  In  the  circuit  court  of  the  coun- 
ty of  Essex  for  $2,275,  the  amount  of  the  un- 
paid installments  of  the  contract  price,  and 
996.29,  the  cost  of  a  few  extras.  In  defense, 
the  owner  claimed  that  the  work  done  by  the 
contractor  varied  so  greatly  from  the  specifi- 
cations as  to  defeat  any  recovery,  and,  by  way 
of  recoupment  and  set-off,  sought  damages 
for  delay  and  defective  work,  and  allowance 
for  the  cost  of  flnlshli^  the  building.  At  the 
trial,  the  contractor  claimed  modifications  of 
the  contract  and  other  acts  of  the  owner,  Jus- 
tifying the  delay,  and  asserted  that  his  work 
was  la  substantial  compliance  with  the  con- 
tract as  modified.  Be  conceded  a  deduction 
of  the  estimated  cost  to  him  to  finish  the 
building,  which  cost  he  undertook  to  show 
would  have  beat  less  than  the  coat  to  the 


owii«;  The  cbaraeter  of  the  work  up  to  fbe 
time  of  the  discharge  and  the  propriety  of 
such  discharge  were  submitted  to  the  Jury, 
under  Instructions  to  which  no  exception  was 
taken,  and  that  seem  unexceptionable.  The 
evidence  showed  deviations  from  what  was 
specified  in  the  contract  These  the  contract- 
or sought  to  vindicate  by  parol  authority. 
The  defense  objected  to  any  proof  of  altera- 
tions or  extra  work  authorized  only  by  paroL 
The  trial  Judge,  under  exception,  permitted 
such  proof,  but  directed  It  to  be  limited  to 
eases  where  the  parties  themselTes  had  mu- 
tually agreed  to  the  modifications,  and,  m  his 
charge.  Instructed  the  Jury  as  follows:  "Be- 
fore yon  can  find  tiut  there  was  a  change  In 
the  contract— a  modlflcation  of  the  plans,— 
you  must  be  satisfied  that  the  parties  to  the 
contract-^ot  the  architect  and  the  plaintiff, 
but  the  defendant  and  the  plalntlfT— mutually 
agreed  to  such  changes."  Be  assumed  in  his 
charge  that  the  contract  required  that  such 
an  agreement  should  be  In  writing  express- 
ing the  cost  and  should  be  accompanied 
by  a  written  order  from  the  architect  but  In- 
structed the  Juty  that  those  requirements 
might  be  waived,  and  that  a  waiver  might 
be  Inferred  from  the  facts  and  drcumstances 
proved  In  the  case.  To  these  Instmcttons  ex- 
ception was  taken.  The  verdict  was  for  $1,- 
S32.35.  The  two  exceptions  recited  present 
the  only  matters  assigned  for  error  In  the  su- 
preme court  where  the  resultant  judgment 
was  affirmed.  The  plaint  ondor  the  present 
writ  Is  such  affirmance. 

Robert  B.  McCarter,  for  plaintiff  In  error. 
WllUam  6.  OuUd,  (or  defendant  In  error. 

COLLINS,  J.  (after  stating  the  facta).  The 
contention,  unsuccessful  at  the  trial  and  In 
the  supreme  court  now  pressed  for  our  de- 
cision, Is  that  inasmuch  as  the  contract  be- 
tween the  parties  was  under  seal,  it  could 
not  be  altered  by  parol.  Speaking  for  my- 
self, I  can  see  no  reason  why  a  valid  con- 
tract of  whatever  nature,  should  be  denied 
efficacy  because  the  parties  had  previously 
made  a  different  contract  however  solemn 
In  form;  but  It  Is  sufficient  now  to  say  that 
such  a  determination  Is  In  no  way  Involved 
In  an  affirmance  of  the  Judgment  under  re- 
view. The  cause  was  tried  on  the  mistaken 
assumption  of  court  and  counsel  of  a  corre- 
lation between  the  provisions  of  the  seventh 
clause  of  the  contract  and  those  of  the  third 
and  fifth  clauses  of  that  Instrument  They 
are  so  discrepant  as  to  be  clearly  Independ- 
ent provisions.  Alterations,  deviations,  addi- 
tions, or  omissions  requested  by  the  owner 
are  to  be  valued  after  the  work  is  done.  Al- 
terations or  extras  ordered  by  the  architect 
ore  conditioned  on  a  previous  agreement  as 
to  their  cost  The  language  of  the  seventh 
clause  Is  obscured  by  condensation;  but 
construed  in  the  light  of  the  other  clauses, 
it  plainly  refers  only  to  orders  of  the  arcJil- 
tect  An  agency  for  an  owner  is  readily  in- 
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ferred,  In  certain  cases,  to  rest  In  a  snperrls- 
Ing  architect  Seymour  t.  Dock  Co..  20  N.  J. 
Eq.  396;  Bridge  Co.  t.  McGrath.  134  U.  S. 
260,  10  Sup.  Ot  730.  In  tlilB  contract,  by 
the  serenth  clause,  such  agency  Is  expressed 
and  circumscribed.  The  ruling,  therefore,  of 
the  trial  Judge,  was  all  that  the  plaintiff  In 
error  could  ask.  The  unnecessary  statement 
in  the  charge  that  the  contract  requirements 
might  be  waived  was  harmless  even  If  Incor- 
rect 

The  only  .other  complaint  urged  In  this 
court  Is  that  alterations  were  proved  for 
which  the  only  authority  shown  was  that  of 
the  architect  by  parol.  If  this  be  so,  It  must 
be  assumed  that,  under  the  lucid  Instructions 
of  the  Judge,  the  Jury  treated  such  altera- 
tions as  unauthorized.  It  follows  that  they 
found  them  to  be  consistent  with  a  substan- 
tial compliance  with  the  contract.  The 
amoimt  of  the  verdict  as  applied  to  the  evi- 
dence does  not  Indicate  any  disregard  of  the 
principles  laid  down  to  guide  the  Jury.  If 
the  plaintiff  In  error  conceived  otherwise,  her 
remedy  was  by  motion  for  a  new  trial,  not 
by  writ  of  error.  If  It  cotild  be  shown,  in- 
deed, that  In  no  case  of  deviation  from  the 
contract  was  there  evidence  of  the  owner's 
concurrence.  It  Is  possible  that  It  might  be 
held  error  for  the  Judge  to  have  submitted 
the  matter  at  all  to  the  Jury*,  but  this  is  not 
claimed.  Authority  to  change  the  stairs  was 
admitted  to  have  been  given,  and  there  was 
evidence  of  authority  to  erect  the  building 
at  a  higher  elevation  than  that  called  for  by 
the  plans.  The  grievance  of  the  plaintiff  In 
error  Is  thus  exhibited  In  the  brief  of  her 
counsel:  "There  was  error  In  the  Judge's 
charge.  In  that  It  left  It  to  the  Jury  to  de- 
termine whether  there  was  any  evidence  of 
a  modlfleatlon  of  the  contract  when  the  case 
displayed  absolutely  none  whatever,  except 
In  reference  to  the  elevation  of  the  house. 
The  plalntlflF  below  did  offer  proof  that  the 
defendant  was  present  and  assented  to  such 
location,  but  there  was  absolutely  no  proof 
of  her  assent  to,  or  knowledge  of,  any  of  the 
other  changes  of  which  the  case  Is  replete 
with  examples,  beyond  the  mere  occupancy 
of  the  house  by  her,  after  discharging  the 
contractor.  •  •  •  The  Jury  should  have 
been  charged  that  inasmuch  as  the  case 
showed  no  evidence  whatever  of  acceptance 
or  waiver  by  the  defendant  of  any  of  the 
provisions,  that  the  plaintiff  could  not  recov- 
er thereon.  It  was  a  great  hardship  upon 
the  defendant  to  permit  under  the  guise  of 
snbsequently  proving  the  defendant's  assent 
to  or  ratification  of  the  alterations  and  chan- 
ges, evidence  to  be  given  of  such  changes, 
modifications,  and  alterations  throughout  the 
entire  Job,  and  then  leave  the  case  to  the 
Jury,  although  It  was  devoid  of  any  proof 
whatever  as  to  such  ratification  of  devia- 
tion, except  In  reference  to  the  variation  tn 
the  elevation  of  the  house."  It  appears, 
therefore,  that  the  owner's  authority  for,  at 
least  one  deviation  besides  that  conceded, 


was  fairly  oi>en  to  discussion.  The  testimo- 
ny shows  that  this  was'  the  most  Important 
one.  With  the  exception  of  the  change  In 
the  stairs,  passed  by  with  the  remark  that 
authority  for  that  was  admitted,  It  was  the 
only  one  to  which  the  Judge  alluded  In  his 
charge  to  the  Jury.  This  court  cannot  be 
asked  to  scrutinize  the  voluminous  testimony 
as  to  other  deviations.  We  cannot  know 
that  claim  of  authority  for  any  others  was 
pressed  before  the  Jury.  If  so  pressed  with- 
out supporting  proof,  protection  could  have 
been  afforded  by  appropriate  requests  to 
charge.  I  shall  vote  to  affirm  this  Judgment 

DEPUB,  OUMMERB,  BOGBBT,  and  NIX- 
ONf  JJ..  dissent 

(H  H.  J.  B.  Ml) 

KANE  et  al.  v.  LODOR. 

(Court  of  Cliancery  of  New  Jersey.    Dec.  6, 
18G7.) 

Chattel  Mobtqaoes— VAnniTT— Esforckment— 
Defhnsks — Estoppel— Extent  of  Liex. 

1.  A  diattei  mortgage  is  good,  though  the  affi- 
davit is  defective,  as  against  the  receiver  of  the 
mortgagor.  « 

2.  In  an  action  to  foreclose  a  chattel  mort- 
gage given  by  a  corporation,  and  assigned  to 
complaioaats.  It  wub  no  defense  that  complain- 
anta  were  indebted  to  the  company  for  the  money 
with  which  it  was  to  commence  bu^uess. 

3.  A  chattel  mortgage  by  a  corporation,  author- 
ized by  de  facto  stockhtdders  oiuyi  is  good  as  to 
third  persons. 

4.  A  chattel  mortgage  given  by  a  mercantile 
corporation  was  not  invalidated,  as  to  it  or  other 
creditors,  by  the  fact  that  It  was  delivered  to 
the  attorney  of  the  lessor  of  the  premises  In 
which  the  compaiqr  did  business.  In  pledge,  to 
carry  out  an  agreement  by  whidi  the  lien  of  such 
mortgage  was  to  be  sabordluated  to  ttie  lien  of 
a  new  mortgage  made  to  such  landlord  for  rent 

6.  The  lien  of  a  chattel  mortgage  of  a  retail 
stock  of  goods,  at  the  time  of  enforcement,  rests 
only  on  the  goods  in  stock  at  the  time  the  mort- 
gage was  executed. 

6.  Where  sellers  of  mortgaged  personalty 
coveoant  "to  warrant  and  defend  the  sale  against 
all  and  every  person  whatsoever,"  and  the  mort- 
gage is  subsequently  assigned  to  them,  they  are 
estoroed  to  enforce  it 

Action  by  Elizabeth  Kane  and  Uargaret 
Dorian  against  Daniel  Lodor.  receiver,  eta, 
to  foreclose  a  chattel  mortage.  Judgment 
for  defendant 

This  bin  Is  filed  to  foreclose  a  chattel  mort- 
gage. The  order  of  events  relating  to  the 
creation  of  this  Instrument,  Its  ownership  by 
the  present  complainants,  and  the  status  of 
the  present  defendant.  Is  this:  A  number  of 
years  since,  Patrick  McGinley,  Peter  Kane, 
and  Elizabeth  Donahue  were  conducting  a 
dry-goods  business  In  Trenton  under  the 
name  of  McGinley  &  Co.  While  still  in  busi- 
ness under  the  name  of  McGinley  &  Co.,  that 
firm  gave  a  chattel  mortgage  to  Hood,  Foulk- 
rode  &  Co.,  to  secure  the  sum  of  $4,290.  It 
gave  another  chattel  mortgage  to  Crissman 
Bros.,  to  secure  $13,530.26;  still  another  chat- 
tel mortgage  to  Mr.  Vroome,  to  secure  $500; 
still  another  to  Mr.  HtAt,  to  secure  $600;  and 
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anothOT  to  Gook  Bros.,  to- secure  12,000. 
wblch  thej  owed  for  rent  of  the  buslne&B 
premises.  Besides  these  mortgages,  there 
were  two  Jadgments  against  McGlnley  & 
Co.,— one  for  $303.72,  and  another  for  f  I>3.30. 
On  March  18,  1895,  the  Capital  Dry-Gooda 
Company  was  organized.  This  company  was 
formed  by  Edward  Kelly,  Patrick  McGlnley, 
and  Peter  Kane.  Mr.  Kelly,  for  his  Interest 
in  the  new  company,  took  118  of  the  120 
shares;  1  each  of  the  2  remaining  shares  be- 
ing held  McGlnley  and  Kane.  The  d^ltal 
stock  of  the  company  was  stated  In  its  certlfl- 
cate  of  Incorporation  to  be  $19,000,  and  the 
amount  with  which  they  would  commence 
bnslnesa  was  stated  to  be  $6,000.  The  proper, 
ty  with  which  they  actually  commenced  bnsl- 
ness  had  Its  origin  in  this  way:  Besides  the 
mortgages  upon  the  stock  of  McGlnley  ft 
Co.,  as  I  have  already  remarked,  there  were 
two  judgments,  amounting  to  about  $457. 
Executions  were  Issued  upim  these  judg- 
ments, and  under  these  writs  the  equity  of 
redeniptlon  of  McGlnley  &  Co.  In  the  stock 
of  goods  was  sold,  and  was  bought  In  by  Mr. 
Holt,  who  was  at  that  time  Uie  attorney  of 
McGlnley  &  Co.,  for  the  sum  of  $50.  Mr. 
Holt  sold  this  right  to  iSdward  Kelly,  the 
&ther  of  Mrs.  Kane  (the  wife  of  Peter 
Kane),  for  the  sum  of  $200.  Then,  as  already 
remarked,  the  Capital  Dry-Goods  Company 
was  organized;  and  Bdward  Kelly  sold  his 
Interest  to  the  company  for  the  expressed 
consideration  of  $1,  and  other  good  and  val- 
uable considerations.  What  he  got  was  the 
118  shares  of  stock  In  the  new  company.  So, 
wfa«i  the  Capital  Dry-Goods  Company  com- 
menced  bnslneM,  Its  capital  really  consisted 
of  the  equity  In  the  goods  covered  by  tbe 
various  mortgages,  which  equity  had  been 
bought  for  $50,  and  conveyed  to  the  new- 
fledged  corporation.  After  the  organisation 
of  the  corporation.  It  substituted  Its  own 
mortgages  for  tbe  mortgages  made  by  Mc- 
Glnley ft  Go.  It  gave  on  August  19,  iSSS,  a 
mor^^a^  for  $4,000  to  Hood,  Poulkrode  & 
Co.,  one  for  $600  to  Mr.  Vroome,  and  one  for 
$600  to  Mr.  Holt  Before  the  close  ot  tbe 
year  the  Capital  Dry-Goods  Company  was 
transformed  into  the  Trenton  Dry-Goods 
Company,  tbe  Insolvrait  corporation  whose 
recover  Is  tbe  present  defendant  The  cer- 
tificate of  incorporation  of  tbe  last  company 
Is  dated  September  SO,  189S.  Its  capital 
stock  is  stated  to  be  $50,000;  the  number  of 
shares,  $2,000,  of  the  par  value  of  $25  each; 
and  the  amount  with  which  the  company 
would  commence  business  was  stated  to  be 
$8,000.  The  stockholders  were:  Patrick  Mc- 
Glnley, 1  share;  Peta  Kane,  1  share;  Pat- 
rick. M<dian,  20  idiares;  Elisabeth  Kane,  49 
shares;  and  Margaret  Dorian,  49  shfu«s. 
The  sharoi  of  Mrs.  Kane  and  Miss  Dorian 
apx>ear  to  have  been  paid  for  in  the  follow- 
ing manner:  On  October  19,  1895.  the  Cap- 
ital Diy-Ooods  Gtnnpany,  the  prevlons  com- 
pany, executed  a  bill  of  sale  of  its  goods 
and  chattels  to  these  ladles  for  the  consider- 


ation of  $3,000.  On  the  same  day,  these 
ladies,  for  the  same  expr^ed  consideration, 
sold  the  same  chattels  to  the  Trenton  Dry- 
Goods  Company.  Patrick  Mohan  paid  for 
his.  In  this  way:  He  had  loaned  about  $800 
to  the  Capitel  Dry-Goods  Company,  and  hi 
payment  had  received  a  lot  of  goods,  which 
he  stored.  After  the  Trenton  Dry-Goods 
Company  was  formed,  he  let  the  company 
have  those  goods,  and  received  20  shares  of 
stock.  The  new  corporation  was  practical- 
ly a  continuation  of  the  business  of  the  old 
company,  with  the  same  stock  of  goods,  ex- 
cept so  far  as  it  had  been  changed  by  pur- 
chases and  sales  made  during  tbe  period  of 
time  from  March  18,  1895,  to  September  28, 
1896.  There  was  upon  the  property  the  $4,- 
000  mortgage  of  Hood,  Foulkrode  ft  Co.,  and 
the  Vroome  and  Holt  mort^iages;  and  on  Oc- 
tober 19, 18%,  the  company  gave  a  mortgage 
to  Edward  G.  Cook  and  othen  to  secure  $1,- 
675  for  rent  due  The  mortgage  which  the 
complainants  are  foreclosing  is  the  $4,000 
mortgage  originally  made  to  Hood,  Foulk- 
rode ft  Go.  The  complainants  became  pos- 
sessed of  It  In  this  way:  In  the  latter  part 
of  1896,  Mr.  Kane  approached  Mr.  Thomas 
B.  Allen,  and  told  him  that  Hood,  Foulkrode 
ft  Co.  were  pressing  for  the  payment  of 
their  mortgage,  and  insisted  that  Mr.  Allen 
should  teke  It;  saying  that  he  could  buy  It 
for  $2,000,  or  a  litUe  less,  and  that  the  com- 
pany woiUd  pay  It  ott  within  a  year.  Mr. 
Allen  bought  It  On  February  20,  1897.  he 
assigned  It  to  Bllzabeth  Kane  and  Margaret 
Dorian,  taking  seven  houses,— four  on 
Princeton  avenue  and  three  on  South  Broad 
street— subject  to  mortgage.  The  proper^ 
In  these  houses  originated,  according  to  the 
testimony  of  Miss  Dorian,  in  this  way:  Me- 
GUiley,  her  uncle,  gave  her  a  house  on  Pros- 
pect street;  that  house  was  traded  for  stock 
In  a  shoe  store;  that  stock  was  traded  on  Au- 
gust 16. 1805,  for  a  farm;  and  the  farm  was 
traded  for  the  houses  conveyed  to  Mr.  Allen. 

James  L.  Kelly  and  W.  D.  Holt,  for  com- 
plaluants.   J.  L.  Conard,  for  defendant. 

BEED,  V.  C.  (after  statlog  the  facts).  The 
defendant  sets  up,  amon^  other  things,  that 
theatndavit  to  the  chattel  mortgage  Is  defect- 
ive. Hot  as  against  the  receiver,  who  was 
the  only  party  defendant  the  martgi^e  fs 
good  without  re^stry  or  affidavit  The  mort- 
gage, as  against  the  mortgagor,  was  oiflreiy 
eflScacIous  as  an  Incumbrance,  and  tbe  re- 
ceiver took  his  title  to  the  property  subject 
to  all  tiie  equities  to  whidi  it  was  subject  In 
the  hands  of  the  debtor.  This  rule  was  as- 
serted bi  respect  to  an  asidgnment  for  the 
ben^t  of  credltOTS  In  the  case  of  Shaw  t. 
Glen,  87  N.  J.  Eq.  82.  A  receiver,  in  this 
respect  stands  uptm  the  same  tooting  as  an 
assignee  for  the  bmeflt  of  creditors.  It  Is  al- 
so set  up  tbat  the  complainants  were  Indebt- 
ed to  the  lns(rfv«it  corporation  in  tbe  sum 
of  $3,000;  cash*  with  wbldi  the  corporation 
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was  to  commence  bnsInesB,  when  In  fact  It 
hod  nothln^r  but  the  equity  of  redemption  In 
ttie  mortgaged  goods,  coupled  with  tbe  fact 
tliat  the  complainants  were  the  real  stocl£- 
boldeiB,  and  that  they  did  not  mal^e  any  casb 
payments..  But  this.  If  true.  Is  no  defense 
to  the  mortgage.  If  there  in  any  right  to 
Bert  a  claim  against  the  jnmplainants  upon 
this  ground.  It  must  be  done  by  another  suit. 
It  Is,  again,  asserted  that  this  mortgage  was 
executed  without  corporate  authori^,  and 
that  those  who  executed  It  wexe  not  bona 
fide  stockhcdderB.  ^hey  were,  howerar,  de 
ifacto  Btodcholdera,  whose  official  acts  were 
valid  as  to  third  persons.  It  Is.  again,  a** 
serted  that  this  mortgage  was  d^vrared  to 
the  attorney  of  the  landlord  from  whom  It 
rented  the  premises  in  which  It  conducted 
Its  business,  to  be  canceled.  The  evidence 
shows  ttiat  the  delivery  was  only  for  the  pur- 
pose of  putting  the  mortgage  In  pledge,  to 
carry  out  an  agreement  by  which  the  llw  of 
this  mortgage  was  to  be  subordinated  to  the 
Hen  of  a  new  mortgage  made  to  such  land- 
lord for  rent.  The  transaction  did  not  IuthII- 
date  the  mortgage,  so  far  as  It  stood  against 
the  company  or  against  other  creditors.  It 
I9  asserted  that  other  mortgages  have  been 
made  to  other  parties.  This  appears  to  be 
so.  The  evidence  shows  the  existence  of  sev- 
eral other  mortgages  upon  the  property.  The 
mortgagees  are  not  parties  to  the  blU,  but  the 
result  of  the  existence  of  such  other  mort- 
gages, if  Btni  unpaid,  would  be  that  a  decree 
fn  favor  of  the  complainants  in  this  suit  will 
settle  nothii^  as  against  the  ilen  of  any  other 
mortgagees.  The  question  of  priority  wUl 
remain  open,  to  be  settled  by  another  suit,  or 
upon  a  proceeding  talien  to  distribute  the  as- 
sets In  the  hands  of  the  receiver  resulting 
from  a  sale  of  the  property  already  made  by 
order  of  this  court 

The  troublesome  questions  In  the  case  are 
two.  The  first  rests  upon  the  defense  set  up, 
that  the  goods  sold  by  the  receiver  were  pur- 
chased by  the  company  after  the  execution  of 
the  mortgage,  and  are  not  subject  to  the  Iten 
of  that  Instrument  The  facts  upon  which 
this  Insistence  rests  are  these:  T^e  mortgage 
was  executed  on  August  19,  1895,  at  the  time 
of  the  organization  of  the  Capital  Dry-Goods 
Company.  The  mortgage  covered  the  goods 
then  In  possession  of  the  company.  That 
company  went  on  using  those  goods  In  Its 
traslness  of  retailing  until  September  30th 
following,  when  what  was  left  of  the  goods 
passed  to  the  Triton  Dry-Goods  Company, 
the  insolvent  corporation.  This  corporation 
continued  the  business  until  December  26, 
1896,  when  It  went  Into  the  hands  of  a  re- 
ceiver. The  lien  of  the  mortgage,  of  course, 
rested  at  that  time  upon  those  goods  only 
which  had  been  In  stock  on  August  19,  1805. 
Now,  what  remained  of  the  orl^nal  stock, 
after  10  months  of  retailing.  Is  a  question 
almost  impossible  to  solve.  The  receiver  bad 
already  sold  a  considerable  portion  of  the 


8toc&  before  any  claim  was  put  'in  by  the 
mortgagee,  and  tha*eefter  no  effort  was  made 
to  dtstlDgulsh  the  old  from  tbe  new  stock. 
The  stock,  of  course,  was  replenished  from 
time  to  time.  In  the  usual  course  of  business. 
That  some  of  the  original  stock  remained  at 
the  time  of  the  assumption  of  posesBion  by 
the  receiver,  I  bare  no  doubt;  but,  in  my 
Judgment,  the  proportion  in  value  of  the  f>lc[ 
stock  to  tbe  whole  stock  was  very  small.  The 
value  ot  the  entire  stoiA,  as  shown  the 
Inventory  and  by  the  recdver'a  sole,  was  at 
the  time  of  tbe  company's  insolvmr  much 
lesB  than  the  estimate  pat  upon  it  br  tbe  offl- 
cers  of  the  company.  In  fixing  upon  any 
figure  as  th^  value  of  the  old  stock  still  re- 
maining at  the  time  of  the  company's  insol- 
vency, the  effort  would  be  a  mere  guess. 
Whether  the  complainants,  who  have  upon 
them  the  burden  of  showing  the  extent  of 
their  lloi,  should  have  a  decree  at  all,  for 
any  amount,  Is  doubtful.  I  should  be  In- 
clined, however,  to  make  an  estimate  of  the 
proportion  of  tbe  proceeds  to  which,  as 
against  the  receiver,  a  decree  should  go,  If  it 
were  not  for  another  feature  of  the  case, 
which.  In  my  Judgment  precludes  them  from 
any  decree.  This  feature  consists  of  a  colloca- 
tion of  facts  as  follows:  In  the  bill  of  sale 
executed  by  the  complainants  to  the  Trenton 
Dry-Goods  Company  on  October  19, 1895,  there 
Is  this  warranty:  "We  covenant  and  agree 
to  warrant  and  defend  the  sale  against  all 
and  every  person  whatsoever."  This,  It  Is 
perceived,  was  a  geoerat  warranty  of  title. 
There  was  then  outstanding  this  Hood, 
Fouikrode  &  Co.  mortgage.  On  February  20. 
1897,  the  complainants  purchased  this  mort- 
gage. The  rule  Is  entirely  settled,  In  regard 
to  sales  of  real  estate,  that,  If  the  sale  is  ac- 
companied by  a  general  warranty  of  title, 
then  any  title  aftwwards  acquired  by  the 
grantor  passes  directly  to  the  grantee.  The 
rule  rests  upon  the  doctrine  of  estoppel, 
which  shuts  off  the  vendor,  who  has  war- 
ranted a  clear  title,  from  asserting  a  cl.ilm 
against  the  title  which  be  conveyed  and  war- 
ranted. Gough  V.  Bell,  21  J.  Law,  157; 
Moore  v.  Rake,  26  N.  J.  Law,  574;  Brundred. 
V.  Walker,  12  N.  J.  Eq.  140;  Vreeland  v. 
Blauvelt,  23  N.  J.  Bq.  483;  Matthlessen  & 
WIechers  Sugar-Keflnlng  Co.  v.  Mayor,  etc., 
of  Jersey  City,  26  N.  J.  Bq.  247.  In  respect 
to  sales  of  personal  propwty.  It  has  been, 
held  tha^  without  any  express  warranty  of 
tlUe,  the  same  result  follows  as  in  coses  of 
the  covenant  of  warranty  in  the  sale  of  real 
estate.  The  sale  of  personalty  by  a  person  in 
possession— and,  In  Bnglaud.  by  any  one, 
wbetlier  In  posaCBslon  or  not— carries  with 
it  an  Implied  warrant  that  the  vendor  has 
the  right  to  sell.  In  this  respect  such  sales 
differ  from  sales  of  real  estate  by  a  deed  of 
ba^ain  and  sole;  for  such  a  deed  Includes 
no  Implied  warranty  of  title.  Phillips  v. 
Mayor,  etc.,  of  Hudson,  31  N.  J.  Law,  143; 
Oano  T.  Vanderveer,  84  N.  i.  Law,  298.  In 
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■ales  ot  personaltr,  therefore,  ft  baa  been 
^Id  (and,  I  think,  rightly)  that,  without  an 
express  covenant  of  warranty,  a  title  after- 
wards acquired  by  a  Vendor,  In  property 
which  be  has  sold,  passes  to  his  grantee. 
LIttlefield  v.  Perry,  21  Wall.  205;  Gottfried 
T.  MUler,  104  U.  S.  521;  Ourran  v.  Burdsall, 
30  Fed.  83S;  Frazer  v.  Hilllard,  2  Strob.  309. 
Although  the  rule  was  criticised  by  the 
American  editors  of  the  Duchess  of  Kingston 
Case  on  the  ground  that  it  was  an  evasion 
of  the  rule  that  no  Interest  can  pass,  either 
In  land  or  chattels,  which  Is  not  vested  at 
the  time  of  the  sale  (2  Smith,  Lead.  Cas.  742), 
yet  a  court  of  equity  constantly  recognizes 
the  validity  of  a  sale  of  future-acquired 
property.  Such  a  contract  transfers  the  ben- 
eficial Interest  in  the  property,  as  soon  as  It 
to  acquired,  to  the  vendee  or  mortgagee,  who 
may  have  an  injunction  to  restrain  any  In- 
terference with  the  property.  Holroyd  v. 
Marshall,  10  H.  L.  Gas.  191.  Where  there  Is, 
as  In  this  case,  an  express  warranty  of  title, 
the  criticism  Just  referred  to,  If  sound,  would 
explode  the  entire  doctrine  of  title  by  estop- 
pel In  sale  of  both  real  and  personal  proper- 
ty. The  role  In  respect  to  real  property  is 
settled  by  an  overwhelming  weight  of  an< 
thority  in  respect  to  sales  of  all  Itlnds,  and 
Mr.  lAgelow  remarks  that  'it  may  be  con- 
sidered that  the  weight  of  authority  Is  In 
f^Tor  of  the  estoppel,  whenever  there  Is  a 
sufficient  warranty  or  recital."  Bigelow, 
Bstop.  p.  437.  Upon  this  ground,  the  mo- 
ment that  the  mortgagee's  title  passed  to  the 
present  complainants,  that  title,  hj  force  of 
their  general  warranQr  to  the  Trenton  Dry- 
Goods  Company,  passed,  by  the  doctrine  of 
estoppel,  to  the  latter  company,  Imd  so  to 
the  receiver. 


(ft  N.  J.  U  «!) 
STATD  (CONTINKNTAIi  MATCH  .00, 
Fnwecator)  v.  SWETT. 

Supreme  Gonrt  of  Mew  Josey.  Dee.  10, 1897.) 

ACTIOIT  rOR  SkRVICEB  — INOOMPBTEKOT  AS  A  DB- 
PSNSS— KBSUTTAL  EVIDRNCB. 

Where  ihe  defease  to  a  suit  by  an  artisan 
for  breach  of  a  contract  of  employment  is  the 
incompetency  of  the  plaintiff,  rebutting  proof 
need  not  be  limited  to  work  done  for  the  de- 
fendant. 
(Syllabus  1^  the  Ooart.) 

Certiorari  to  court  of  common  pleas.  Pas- 
talc  county;  Barkalow,  Judge. 

Action  by  William  R.  Swett  against  the 
Continental  Match  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  certio- 
rari. Affirmed. 

Argued  November  term,  1897,  before  VAN 
SYCKEL,  DIXON,  and  COLLINS,  JJ. 

H.  EetteU.  for  plaintiff.  W.  W.  Watson, 
fbr  defendant 

COLLINS,  J.  This  suit  was  by  an  artisan 
for  breadi  of  a  contract  of  employment  The 
defense  was  Incompetency  of  the  plaintiff 


Justlfrlng  his  discharge.  The  proof  to  sup- 
port the  defense  was  that  the  product  turned 
out  by  the  pialutltf  for  the  defendant  was  de- 
fective. In  rebuttal,  after  testimony  tending 
to  show  that  in  the  defendant's  factory  un- 
suitable materials  were  furnished  to  the 
plaintiff,  It  was  proved  under  objection  that 
In  another  factory  the  product  of  the  plain- 
tiff's work  In  the  same  capacl^  was  satis- 
factory. The  admission  of  that  evidence  Is 
now  claimed  to  have  been  erroneous,  because 
the  facts  proved  were  res  inter  alios  acta. 
Such  collateral  facts  are  generally  incompe- 
tent as  evidence  (Association  v.  Giles,  33  N. 
J.  Law,  263),  though  there  are  exceptions  to 
this  rule  (7  Am.  &  Eng.  Enc.  Law,  p.  58), 
within  which  the  challenged  proof  might  fall. 
One  In  close  analogy  to  some  features  of  such 
proof  Is  found  In  the  case  of  Brierly  v.  Mills, 
128  Mass.  291.  There  the  plaluUff  was  to 
furnish  loom  attachments  that  would  work 
successfully  on  the  defendant's  looms, 
defendant  refused  to  accept  the  attachments, 
on  the  ground  that  they  were  not  successful. 
In  a  suit  for  the  price,  the  plaintiff  claimed 
that  the  defendant's  test  was  not  fair,  and 
be  was  permitted  to  show  that  the  appliances 
worked  successfully  on  looms  substantially 
like  defendant's,  though  differing  In  details. 
We  think,  however,  that  the  role  its^  has 
no  bearing  on  the  case  In  hand.  The  com- 
petency or  Incompetency  of  the  plaintiff  was 
the  issue,  and  the  natural  proof  was  the  char- 
acter of  his  work  under  proper  conditions. 
Suppose  the  c(efendant  had  broken  the  con- 
tract as  soon  as  made,  on  learning  of  the 
plaintiff's  Incompetency,  woiUd  It  not  have 
been  lawful,  tai  a  suit  for  the  breach,  for  the 
defendant  to  show  such  Incompetency  by 
proof  of  the  result  of  ^e  plalntitCs  work  for 
other  employers?  No  one  can  deny  that  sndi 
proof  would  be  competent,  or  that  It  could  be 
met  br  counter  proof  of  tiie  same  character. 
In  the  common  (aae  of  an  action  by  servant 
against  master  fbr  personal  Injury  resulting 
from  the  acts  of  an  incompetent  fellow  serv- 
ant. It  Is  permissible  to  show  the  incompe- 
tency by  such  proof.  Indeed  It  can  hftrffiy 
be  ^wtt  in  any  other  -waj.  Of  course,  In 
such  a  case,'  knowledge,  or  means  of  knowl- 
edge, of  the  Incompetency,  must  be  brought 
home  to  the  master;  but  the  Incmnpeteney 
Itself  may  be  shown  by  proof  of  collateral 
facts.  Banlec  t.  RaOroad  Co.,  69  N.  Y.  856. 
Competency  may  be  proved  in  like  manner. 

It  to  further  ot^ected  Qiat  the  service  of  the 
plaintiff  hi  the  other  factory  was  atter  hto 
dls^uirge  hy  the  defaidant  That,  circum- 
stance affects  only  the  weight  of  the  evi- 
dence, not  its  rdevancy.  The  range  of  such 
proof  In  the  matter  of  time  must  be  left  late- 
ly to  the  dlsoetlon  ot  the  trial  Judge. 

It  was  contended  that  the  proof  was  hear- 
say. This  objection  Is  not  apparent  from  the 
state  of  tiie  case,  and  to  not  alleged  In  the 
causes  assigned  for  reversal; 

The  only  other  error  suggested  to  that  the 
Judgment  to  for  more  than  the  demand.  Tbto 
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seems  to  be  unfounded.  The  demand  Is  for 
$200,  and  the  Judgment  ia  for  $114.32.  The 
contract  alleged  to  have  been  broken  was  that 
the  plaintiff  should  have  a  month's  notice  or 
a  month's  wages  In  case  of  discharge,  and 
presui^abl7  the  damages  were  correctly  as- 
sessed. True.  It  Is  recited  In  the  state  of  de- 
mand that  the  wages  were  to  be  at  the 
monthly  rate  of  $103,  while  the  verdict  was 
for  $106.32  and  Interest;  but  the  recital  was 
evidently  a  mistake,  and,  as  the  demand  was 
ample,  such  mistake  cannot  be  used  to  the 
defendant's  advantage.  The  Judgmrait  of  the 
common  pleas  will  be  affirmed. 


SEIBERT  V.  GRAFF  et  aL 

(Oonrt  of  Chancery  of  New  Jersey.    Dec.  16, 
1897.) 

EsTOPPBL  BT  Deed. 
On  March  1,  1894,  the  north  terminus  of 
N.  X.  avenne,  in  Atlantic  City,  as  an  open  street, 
was  B.  aveDue,  running  east  and  west.  The 
owner  of  the  land  on  the  north  side  of  B.  ave- 
nue,' vrtilch  would  be  included  in  N.  T.  avenne  if 
extended  north  of  B.  avenue,  and  aiso  of  the 
land  adjoioing  it  on  the  west  on  «iid  date,  con- 
veyed the  latter  by  a  deed  which  described  the 
north  line  as  beginning  at  a  certain  point,  and 
running  eastwardly  "to  the  intended  N.  Y. 
avenue  line,"  and  the  east  line  as  running  thence 
southwardly  "along  said  intended  N.  Y.  avenue 
line/'  etc.  At  the  time,  every  one  expected  that 
N.  X.  avenue  would  be  extended  north;  and  both 
grantor  and  grantee  bargained  In  the  belief  that 
it  would  be  extended  along  the  land  sold.  Bdd, 
that  such  grantor  and  bis  privies  were  estopped 
from  asserting  that  the  grantee  had  no  right 
of  way  over  the  land  which  would  be  included 
in  N.  X.  avenue  extmded. 

Action  by  Justus  Seibert  against  Oatiiarine 
Graff  and  others  to  prevent  the-  defendants 
dosing  a  certain  way.  Injunction  made  per- 
petual. 

TblB  bill  Is  filed  to  prevent  the  defendants 
dosing  an  alleged  way,  which  Is  claimed  by 
complainant  to  exist  over  certain  property,  of 
which  Louis  Graff  holds  the  legal  title,  and 
upon  which  he  asserts  that  he  has  a  right 
to  build,  and  has  commenced  to  build,  struc- 
tures which  will  shut  off  the  complainant 
from  using  the  land  as  a  way  to  his  prop- 
erty. The  tract  in  question  Is  a  strip  of  land 
60  feet  in  width  and  200  feet  In  ■length,  o;i 
the  north  side  of  Baltic  avenue,  opposite  the 
terminus  of  New  York  avenue,  on  the  south 
side  of  Baltic  avenue.  New  York  avenue  Is 
a  street  50  feet  In  width,  running  from  the 
ocean,  across  Pacific  and  Atlantic  avenues, 
and  stopping  as  an  open  street  at  Baltic  ave- 
nue. If  the  said  New  York  avenue  should 
be  extended  further  north.  It  would  include 
substantially  the  strip  of  land  in  dispute,  as 
the  westerly  side  of  said  New  York  avenue 
would  run  entirely  or  almost  colncidently 
with  the  west  side  of  this  tract,  and  the  east 
side  of  the  avenue  with  the  east  side  of  the 
tract.  The  complainant  owns  a  piece  of  land 
adjacent  on  the  west  side  of  this  land  of 
Qra/TB,   He  claims  that  be  had  a  right  of 


way  over  said  land  of  Graff,  and  wbethor 
he  has  such  right  Is  the  question  In  dispute. 
The  evolution  of  the  titles  of  the  respective 
parties  is  as  follows:  Both  tracts  were 
originally  owned  by  Richard  Hackett.  On 
October  20,  1880,  he  sold  to.  Ed  ward  Cham- 
pion a  tract,  including  the  land  now  owned 
by  both  complalnan't  and  defendants.  The 
deed  from  Hackett  to  Champion  contained 
the  following  description:  "Beginning  at  a 
point  in  the  northerly  line  of  Baltic  avenue, 
whence  the  same  would  be  Intersected  by  the 
easteriy  line  of  New  Yort:  avenue,  If  continu- 
ed across  Baltic  avenue;  and  runs  thence  (1) 
westerly,  along  Baltic  avenue,  about  one  hun- 
dred and  sixty  five  feet,  more  or  less,  to  a 
point  in  J.  3.  Gardner's  line;  thence  (2)  at 
right  angles  with  Baltic  avenue,  and  along 
J.  J.  Gardner's  line,  two  hundred  feet  to  a 
po^nt;  thence  (3)  easterly,  paraUel  with  Baltic 
avenue,  aboat  one  hundred  and  sixty-five 
feet,  more  or  less,  to  a  point  In  the  continua- 
tion of  the  easterly  line  of  the  said  New 
York  avenue;  thence  (4)  southerly,  at  right 
angles  to  said  last-described  line,  two  hun- 
dred feet,  to  the  place  of  beginning."  Ed- 
ward Champion,  on  March  1,  18M,  sold  a 
part  of  this  tract  to  Justus  Seibert.  the  com- 
plainant. The  following  is  the  description 
contained  In  this  deed:  "Beginning  ht  the 
northeast  corner  of  Justus  Seibnrt's  land.  In 
the  line  of  Daniel  Morris'  land;  and  runs 
thence  (1)  eastwardly,  along  said  Daniel  Mor- 
ris' line,  sixty  feet,  more  or  less,  to  the 
Intended  New  York  avenue  line;  thence  (2) 
southwardly,  along  said  intended  New  York 
avenue  line,  one  hundred  and  twenty  feet,  to 
a  post;  thence  (3)  westwardly,  alon^  the 
line  of  Ed.  Champion's  land,  fifty-eight  feet, 
to  Justus  Seiberfs  land;  thence  (4)  north- 
wardly, along  said  Selbert's  land,  one  hun- 
dred and  twenty  feet,  more  or  less,  to  the 
place  of  be^nning."  This  description.  It  Is 
perceived,  carried  Selbert's  title  to  the  west 
side  of  the  Intended  New  York  avenue.  On 
January  6, 1896,  Cnampion  conveyed  to  Cath- 
arine Graff  the  space  adjoining  Selbert's 
land,  which  would  be  Included  in  said  New 
York  avenue  If  extended  north  of  Baltic  ave- 
nue. The  description  covers  a  piece  of  laud 
50  feet  on  Baltic  avenue,  running  north  that 
width,  200  feet.  She  and  her  husband  erect- 
ed a  fence,  and  began  the  erection  of  biiild- 
ings  which  would  substantially  cover  the  en- 
tire tract  It  Is  In  evidence  that,  after  Cham- 
pion bought  of  Hackett,  he  took  down  a 
fence  which  had  Inclosed  a  lot  on  the  north 
side  of  Baltic  avenue,  opposite  the  terminus 
of  New  York  avenue.  He  put  a  double 
house  on  the  north  side  of  Baltic  avenue,  and 
made  a  footwalk  along  what  would  be  the 
west  side  of  New  York  avenne.  If  extended, 
with  a  rude  curb.  This  was  the  condition  of 
the  land  when  Seibert  bought  After  his 
purchase,  be  built  several  hotisee  fronting  on 
New  York  avenue,  If  extended,  and  made  a 
patb  or  sidewalk,  which  met  the  footpath  or 
sidewalk  of  Ohampion.   Besides  this,  the 
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spftce  which  would  he  coTered  by  New  Tork 
avenue  extended  has  been  osed  by  wb^os 
In  deUvCTing  coal  and  grocerlea  to  those  re- 
siding along  It 

O.  A.  Bonigeols,  for  complainant  A.  fiteph- 
any  ft  Son,  few  defendants. 

RBED,  y.  0.  <after  stating  the  facts).  It 
Is  entirely  settled  that  if  a  person  sells  land 
by  reference  to  a  map,  and  there  Is  delineat- 
ed npon  the  map  a  road  adjoining  the  land 
sold,  the  grantor,  If  owner  of  the  land  upon 
which  the  road  is  marked,  Is  estopped  from 
asserting,  as  against  his  grantee,  that  soch 
road  does  not  exist  Clark  t.  City  of  Eliza- 
beth, 40  N.  J.  Law,  172;  Orowell  t.  Beverly, 
134  Mass.  98;  Lowe  v.  Redgate,  42  Ohio  at 
829;  Bartlette  v.  Bangor,  67  Me.  460;  Dono- 
hoo  V.  Murray,  62  Wis.  100,  22  N.  W.  167. 
The  reference  to  the  map  in  the  deed  Implies 
that  the  land  sold  has,  as  an  appurtenant 
a  way  to  and  from  It;  and  it  Is  presumed 
that  the  presence  of  the  way  enhanced  the 
consideration  paid  for  the  property.  The 
grantor,  thmfore,  will  not  be  permitted  to 
close  the  way  against  his  grantee.  Although 
there  may  be  no  reference  to  a  map,  yet  the 
fact  that  land  Is  described  In  a  deed  as 
bounding  upon  a  street,  and  there  are  martc- 
ed,  npon  the  ground  adjacent  to  the  land  sold, 
traces  of  the  existence  of  a  street,  this  condi- 
tion of  alTairs  will  produce  the  same  result 
Tobey  V.  Taunton,  119  Mass.  404;  Smith  r. 
Lock,  IS  Mich.  D6.  l^e  estoppel  Is  effective, 
not  only  against  the  grantor  himself,  tmt  his 
privies.  Under  tbe  prindple  Just  stated,  I  am 
of  the  opinion,  tliat  Mr.  Oliamplon,  the  gran- 
tor, and  his  privlea,  the  Graffis,  are  estopped 
from  asserting  that  Mr.  Selbert  has  no  right 
of  way  over  tbe  SO^foot  strip  which  would  be 
ln<daded  In  New  York  avenne  extended.  Tbe 
description  contained  In  the  deed  from  Cham- 
pion to  Selbat  ran  to  and  along  an  Intended 
New  Tork  avenue  line.  Champion  owned  the 
land  covered  by  the  Intended  New  York  ave* 
noe.  As  already  ronarked,  New  York-  avenue 
stopped  as  a  physical  open  street,  and  Is  mark- 
ed npcHi  the  maps  of  Atlantic  Clly  on  the 
soutlierly  side  of  Baltic  avoiue;  Every  one 
acquainted  with  local  affairs  confidently  ex- 
pected fliat  It  would  be  extended  north  when- 
ever Increase  of  population  required  mvAt  ex- 
tension. The  allnslon  to  the  line  of  an  in- 
tended New  Yoric  avenue^  both  by  reference  to 
the  physical  appearance  of  tbe  ground,  and 
by  the  plotting  upon,  the  said  map,  was  as 
clear  as  If  the  Intended  stoeet  bad  been  map- 
ped or  had  been  In  acttial  useu  Both  grantor 
and  grantee  bargained  in  the  belief  that  New 
York  avenne  would  be  extended  alongside  the 
property  sold.  '  It  will  be  presumed  that  tbe 
cottslderatlcn  was  fixed  In  view  of  that  dr- 
cnmstance;  and,  in  my  Judgment  neither 
Champion  nor  OrafC  Is  now  in  a  condition  to 
say  that  no  such  right  of  way  exists.  I  will 
advise  a  deoee  that  the  Injunction  be  made 
psipetnaL 


TIBKNBY  et  aL  V.  TIERNBY  et  aL 

(Court  of  Chancery  of  New  Jeisey.   Dec  20, 

1897.) 

EXBCUTORS — ACCODNTINQ    IK  ChANCERT  CoDR^— 

Disposition  or  Tbstatok's  Business — Bill 

FOR  DlKSOnONS— DiSCRSTIOlTAHT  AOTIOH. 

1.  In  a  bill  filed  by  executors  for  directions 
relatmg  to  the  management  of  tbe  estate  in 
their  hands,  there  cannot  be  an  accoantiog  to 
date  in  the  court  of  chancery  unless  all  the 
parties  are  before  the  court  for  the  eonstmo 
tioD  of  the  will. 

2.  A  testator  directed  fala  executors  to  setUe, 
and  dispose  of  his  mercantile  business  "as  speed- 
ily as  the  same  can  Judiciously  be  done  after  my 
decease,  havliur  always  in  view  the  brat  interests 
of  my  estate.  The  executors  for  the  best  in* 
terests  of  the  estate,  as  they  believed,  continued 
the  buainess  for  three  years,  because  no  oppor- 
tunity for  a  Judicious  sale  occurred.  They  men 
applied  to  the  chancery  court  for  directions  as 
to  the  continuance  of  the  bosiness,  or  for  a 
sale,  and  for  a  oecree  afflrming  their  conduct  of 
the  bnsinees  to  date.  Held,  that  tbe  bill  wonld 
be  dismissed,  since  the  application  rtioold  have 
been  made  when  the  executors  entered  on  the 
trust  and  the  propriety  of  their  past  conduct 
should  not  be  passed  on  till  the  termination  of 
the  trust 

BUI  by  Myles  Tlemey  and  another,  exe<!0> 
tors  of  William  Tlemey,  deceased,  against 
Sarah  Jane  nemey  uid  others,  for  direc- 
tions to  manage  the  estate  In  their  bands, 
and  foe  settlement  of  the  execbtors*  ac- 
counts.  Bill  dismissed. 

John  H.  Meeker,  for  complainants.  John 
B.  Hardin,  for  Infant  defendants. 

EMERY,  v.  O.  Equitable  Jurisdiction  In 
this  case  Is  Invoked  upon  two  grounds: 
First  for  directions  to  the  complainants, 
who  are  executors.  In  relation  to  the  man- 
agement of  the  estate  In  their  bands;  and, 
second,  for  the  settlement  of  their  accounts, 
as  executors,  up  to  tbe  present  time,  In  this 
court 

The  right  to  ask  an  accounting  to  date  in 
this  court  has  no  other  proper  basis  than  its 
connectfou  with  the  right  to  directions  and 
tbe  rule  of  the  court  that  where  all  of  the 
parties  are  before  tbe  court  for  tbe  constmc- 
tlon  of  tbe  will,  tbe  accounts  may  be  settled 
here.  The  testator,  William  M.  Tlemey,  died 
March  26, 1894,  being  at  the  time  of  his  death 
engaged  In  carrying  on  a  large  grocery  busi- 
ness In  tbe  city  of  Newark.  In  relation  to 
the  business,  the  vrlll  contained  the  follow- 
ing iM^vlelon:  "Item  Third.  I  authorize, 
empower,  and  direct  my  executors,  herein- 
after named,  to  settle,  close  np,  and  dispose 
of  my  Interest  in  the  store  bnslness  now  car- 
ried on  at  Nos.  69  and  71  Market  street  in 
tbe  city  of  Newark,  or  wherever  the  same 
may  at  my  decease  be  located,  and  any  in- 
terest I  may  have  in  any  other  business,  as 
speedily  as  tbe  same  can  Jndictonsly  be  done 
after  my  decease,  having  always  in  view  tbe 
best  interests  of  my  estate^"  The  executors 
have  not  sold  the  business,  but  have  carried 
it  on  as  a  going  concern  since  the  testator's 
death.   The  business  has  beat  carried  on  for 
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tbe  reason  that,  In  the  Judgment  of  the  ex- 
ecutors, DO  opportunity  for  a  Judicious  sale 
has  yet  occurred;  and  the  continuance  of 
the  business  as  a  goin^  concern  pending  a 
sale  is  necessary.  In  their  Judgment,  In  or- 
der to  prevent  a  sacrifice  of  the  stock,  good 
will,  and  business.  Having  carried  on  the 
business  for  this  reason  for  about  three 
years,  the  complainants,  the  two  active  ex- 
ecutors, now  apply  to  this  court  for  direc- 
tions as  to  tbe  continuance  of  the  business 
or  for  Its  sale,  and  also  for  a  decree  or  ad- 
judication that  their  continuance  of  tbe  busi- 
ness hitherto  has  been  authorized.  In  the 
meantime  no  settlement  has  been  made  of 
the  executors'  accounts,  and  proceedings 
commenced  with  a  view  of  such  accounting 
In  the  orphans*  court  of  Essex  county  were 
abandoned.  I  am  unable  to  see  how  this 
court  can  either  give  the  directions  asked 
for,  as  to  the  future  course  of  the  executors 
In  relation  to  disposing  of  this  business,  or 
adjudicate  at  the  present  time,  directly  or 
Indirectly,  upon  the  propriety  of  their  con- 
duct hitherto.  As  to  directions  relating  to 
the  sale,  the  testator  has  expressly  directed 
and  authorized  the  business  to  be  settled, 
closed  up,  and  disposed  of  by  his  executors, 
with  the  provision  that  this  Is  to  be  done  as 
speedily  after  bis  death  as  can  Judiciously 
be  done.  The  power  to  continue  the  busi- 
ness, if  given  at  all.  Is  given  only  by  impli- 
cation, and  as  Incidental  to  a  sale;  and  the 
court  cannot,  on  the  application  of  those  who 
have  continued  the  business  for  three  years 
without  any  application,  now  substitute  Its 
Judgment  and  discretion,  as  to  a  sale  and 
the  manner  of  it,  for  the  discretion  and  Judg- 
ment of  the  executors,  to  whom  the  testator 
haa  committed  it  by  his  will. 

I  have  examined  the  cases  and  authorities 
cited  by  complainants'  counsel,  and  In  none 
of  them  do  I  find  authority  for  the  direction 
now  requested.  The  cases  In  our  own  courts, 
which  have  been  referred  to  by  counsel,  up: 
on  the  question  of  continuance  of  the  busi- 
ness of  testator  by  the  executors,  are  cases 
relating  to  the  personal  liability  of  the  ex- 
ecutors In  carrying  on  the  business,  and 
their  indemnification  therefor  out  of  the  es- 
tate. Lalble  v.  Ferry,  82  N.  J.  Bq.  791; 
Wild  V.  Davenport,  48  N.  J.  Law,  136,  7  Atl. 
285;  Doolittle  v.  Wlllet.  67  N.  J.  Law.  898, 
31  AH.  386.  And  tbe  cases  In  our  courts 
relating  to  the  Jurisdiction  of  this  court  to 
give  directions  to  trustees  or  ezecators, 
which  have  been  referred  to,  aie  cases  where 
the  construction  of  the  will  and  the  powers 
of  the  trustees  or  vzecntors  under  the  will 
■wen  in  doubt,  and  the  direction  of  the  court 
was  neceasaxT,  snd  was  sought  before  any 
action  by  the  trustees  was  taken.  The  case 
wlitcb  comes  nearest  to  the  present  is  that 
of  Arnold  T.  Smith  [1898]  1  Oh.  171.  Here 
the  executors  were  directed  with  all  con- 
venient speed  after  testator's  decease  to  sell 
and  dispose  of  his  bu^ness  of  a  pawnbroker 
(lu  a  CQiQg  concern),  carried  on  at  two  places 


specified.  The  wlU  also  ffiqwessly  empowered 
the  trustees  to  postpone  the  sale  and  conver- 
sion of  testator's  real  and  personal  estate  for 
as  long  as  they  or  he  shall  think  fit,  and  In  the 
meantime  to  lease  the  premises.  The  great- 
er part  of  testator's  estate  consisted  of  the 
business  and  capital  invested  thn-eln.  Tbe 
trustees  arranged  a  sale  of  the  business  car- 
ried on  at  one  place,  but.  In  their  judgment. 
It  was  desirable  that  tbe  bosiuesa  at  the  oth- 
er place  should  be  carried  on  until  the  sec- 
ond son  of  testates  reached  his  majority,  U 
order  to  give  the  two  eldest  sons,  then  aged 
20  and  18  respectively,  an  opportunity  to  pur- 
chase the  business.  On  an  application  made 
at  once  (the  case  was  heard  in  November. 
18Q5),  North,  J.,  authorized  them  to  postpone 
the  sale  for  two  years,  with  liberty  to  apply 
at  the  end  of  that  thne.  The  question  was 
treated  as  one  of  construction  of  the  provi- 
sions of  testator's  will,  as  to  the  effect  of  the 
express  iwwer  to  postpone  the  sale  upon  the 
previous  dlrectimi  to  sell  with  all  convenient 
speed.  A  declaration  as  to  the  power  to  car- 
ry on  the  business  In  the  meantime  was  also 
asked,  but  no  reference  to  this  occurs  In  the 
ophilon;  and  In  tbe  cases  cited  h|y  Mr.  Justice 
North  the  question  did  not  arise  upon  apidl- 
cation  for  direction  as  to  carrying  on  the  busi- 
ness, but  upon  the  rights  to  the  profits  or  in- 
come of  the  business  after  It  had  been  carried 
on.  The  executors  In  this  case  have.  In  tbe 
exercise  (tf  their  own  best  judgment,  and,  as 
they  believe,  for  the  best  Interests  of  the  es- 
tate, carried  on  the  buelneBs  without  any  appll* 
cation  to  the  court  for  instructions.  Whether 
or  not  a  loss  to. the  estate  has  been  sustained 
by  their  action  Is  not  now  a  question  which 
fairly  or  properly  arises  for  decLslon.  Tbe 
complaloants  claim  that  up  to  the  present 
time  a  profit  has  resulted,  bat  the  realiza- 
tion of  the  profit  det^nds,  of  course,  upon 
the  ultimate  sale,  nie  question  cannot  arise, 
as  it  semis  to  me,  exx:ept  upon  an  accounting 
and  as  incidental  thereto,  and  perhaps  cannot 
arise  until  after  a  sale  has  been  actually 
made;  and  adjudication  now  upon  th6  [uropri- 
ety  of  their  post  etmdnct  would  seem  to  be 
premature  and  anaathorized.  As  to  direction 
for  the  future  continuance  of  the  business, 
such  dltectkuu  would  In  the  present  inslance 
substitute  the  Judgment  of  the  court  for  that 
of  the  executors.  U  the  court  should  now 
undertake  to  direct  a  sale,  this  would  certain- 
ly be  the  pmctlcal  effect  of  the  decree;  and  it 
has,  In  my  Judgment,  no  right  to  exercise  this 
power  .on  the  application  of  the  executors,  and 
for  the  purpose  of  relieving  them  from  the 
duty  of  a  decision  Imposed  on  them  by  tbe 
will. 

"fhe  power  now  invoked  aeema  to  go  beyooA 
any  which  has  tteai  heretofore  exercised  by 
this  court,  and  tbe  practical  effect  of  the  ex.- 
erdse  of  sadb  power  to  direct  executors  upon 
tbe  business  questions  arising  in  the  settle- 
ment of  estateB  and  on  their  own  application 
would  be  so  Car-reacblng  and  so  subveralTe  of 
I  the  general  policy  of  our  laws  and  iwactica 
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latlng  to  the  settlement  of  estates  tbat  it  ought 
not  to  be  aasomed.  And  eTen  if  this  view  of 
the  power  of  this  court  be  erroneous,  and  It 
has  the  general  power  to  direct  the  continu- 
ance or  the  sale  of  a  bnslness.  In  ord^r  to  as- 
sist the  executors  In  canyliig  out  a  testator's 
will,  yet  the  application  to  the  court  fn  sncb 
cases  for  Its  direction  should  be  made  [Hrompt- 
ly.  and  before  undertaking  the  continuance  of 
the  bualnoB,  as  In  the  case  Arnold  t.  Smith, 
supra,  so  that  the  power,  as  well  as  the  re- 
sponslblUty  of  the  court,  as  to  the  continu- 
ance of  the  business,  might  exist  from  the 
commmcement  of  the  business  and  risk.  The 
esecntora  here  seem  to  hare  acted  honestly, 
and  tn  the  most  undoubted  good  faith,  and  for 
the  best  interests  of  the  estate,  thus  far  in  con- 
tinuing the  business;  but  having  on  their 
own  responsibility,  and  on  their  own  rlews  as 
to  their  powers,  rights,  and  duties,  continued 
the  buslneas  thus  far,  they  are  not  now  en- 
titled, by  way  of  anticipating  future  losses, 
and  protection  against  than,  to  ask  that  the 
future  coutinuanee  of  the  business  shall  be  un- 
der the  express  auttiority  of  the  court  To 
extend  .the  power  of  the  court  to  this  extent 
would  dearly  Infringe  the  general  and  settled 
policy  of  the. law  In  relation  to  the  settlement 
of  estates,  it  Is  more  In  accordance  with  Its 
general  policy  tbat  the  whole  liability  of  ex- 
ecutors for  the  continuance  of  a  business  for 
the  purpose  of  an  ultimate  beneflclal  sale 
should  be  passed  upon  when  It  regularly  arlms, 
at  the  termination  of  the  trust.  The  interests 
of  Infant  defendants  who  cannot  act  for  them- 
selves are  Involved,  and  fbe  court  should  not 
make  adjudications  which  woidd  affect  th^ 
future  rights,  without  the  basts  of  clear  au- 
thority BO  to  do.  The  bill  therefore  cannot  be 
sustained  as  a  bill  for  directions  or  canstrnc- 
tlon  of  the  tetrtatm-'s  will,  and,  falling  In  this 
main  purpose,  there  are  no  reasons  apparent 
why  the  accounting  of  the  executors  should 
not  take  the  usual  course  of  settlemoit  In  the 
orphans*  court  I  win  therefore  advise  a 
dlsmlwHil  of  the  bill. 


(A  N.  J.  k  W) 

bindebNaqlb  t.  state. 

<CooTt  of  Errors  and  Appeals  of  New  Jersey. 
Dee.  21. 

DtSORDBBLT  HOUSB— BVIDBNOB— llNLAWnX.  8m- 

TBSoa— OoRRscnoH. 

1.  The  defendant  was  indicted  for  beeping  a 
disorder^  house,  and  the  evidence  tended  to 
prove  tbat  two  buildings  in  close  proximity  to 
the  defendant's  tayem  woe  maintained  as  places 
for  gambling.  BOd,  that  the  circDmstances  dis- 
closed by  ue  testimony  warranted  tbe  conclu- 
sion that  both  piac«B  were  kept  by  the  defend- 
ant as  a  single  establishment,  and  justified  his 
coQTiction. 

2.  In  cases  covered  by  paragraph  192  of  the 
"Crimea  Act,"  and  paragmpha  168  and  216  of 
"OcinUnal  Procedure,"  an  order  made  by  tiie 
court  when  sentencing  a  convict  to  Imprisonment 
at  hard  labor  for  tbe  term  of  one  year,  that  the 
in4>riBonment  ahali  be  served  In  tiie  state  prison, 
fDciBB  no  part  of  the  jn^ment  proper,  and,  u 


onlawfnl.  may  be  annulled  on  error  without  Im- 
pairing the  Judgment  itself. 

Masle.  G.  J.,  and  Gum  mere  ud  Adams,  JJ., 
dissenting. 

(Syllahns  by  the  Court) 

Error  to  aupreme  court 

Philip  Blndenutfe  waa  convicted  of  ke^ 
Ing  a  disorderly  hotne,  and  from  judgnjent 
of  the  BuiH%m3  court  ifft  AtL  618),  idBnidng 
the  same,  he  brings  error.  Affirmed. 

Allan  McDennott,  for  defendant  0.  H. 
Wlnfleld,  Dist  Atty..  and  S.  H.  Oiey,  Atty. 
Gen.,  for  the  State. 

DIXON,  J.  At  the  April  term,  1896,  of 
the  Hudson  county  oyer  and  terminer,  the 
defendant  was  indicted  for  keeping  a  dis- 
orderly house  inWeehawken  between  March, 
1896,  and  the  finding  of  the  indictment;  and 
having  been  thereon  convicted  In  the  Hud- 
son quarter  sessions,  and  bis  conviction  hav- 
ing been  affirmed  in  the  supreme  court  he 
has  brought  Into  this  court  "the  record  of 
the  proceedings  at  the  ttial,**  under  the  act 
of  May  %  18M  (1  Qen.  St  p.  ll&l),  as  weU 
aa  Hie  record  of  the  judgment  and  bills  of 
exceptions.  Upon  the  main  ai^ument  in  this 
court  the  defendant  relied  for  reversal  on 
two  propositions:  First  tbat  the  evidence 
did  not  warrant  the  vercHct;  and,  second, 
that  the  trial  Judge  erred  In  refasln^  to 
charge  that  there  was  no  evidence  of  any 
right  in  the  defendant  to  exercise  control 
over  the  southerly  building  motioned  by  the 
witnesses.  The  circumstances  disclosed  by 
the  testimony  are  these:  That  during  the 
time  covered  by  tbe  Indlctmmt  the  defendant 
kept  a  tavern  at  Weehawken,  near  the  ferry 
from  New  York;  that  adjoining  his  tavern 
on  the  north  was  a  dwelling  house  owned 
and  occupied  by  his  mother;  that  adjoining 
the  dwelling  on  tbe  north  was  a  long  low 
building,  also  owned  by  bis  mother,  but  not 
used  except  aa  hereafter  stated;  that  a  few 
feet  from  the  tavern  on  the  south  was  an- 
other long  low  building,  used  only  as  here- 
after stated,  and  belonging  to  an  unlmown 
owner;  that  from  a  side  door  of  the  de- 
fendant's barroom  a  pathway  or  passage- 
way led  to  the  rear  door  of  the  low  building 
on  the  north,  and  that  the  entrance  to  the 
building  on  the  south  was  near  the  end  of 
the  piaEza  in  front  of  the  tavern;  that  tbe 
defendant's  mother  never  looked  after  the 
bulkthig  on  the  north,  never  let  It  to  any 
one,  or  got  any  rent  for  It  but  that  the  de- 
fendant took  care  of  it  for  her;  that  these 
four  bnUdingB  were  in  an  out  of  the  way 
place,  and  there  were  no  other  bnlldlngs 
within  fiOO  feet  of  them,  except  one  which 
had  formeriy  been  a  pootrotHu  and  waa  then 
a  factory;  that  on  many  ocoaslons,  during 
the  time  e^ibraced  in  the  Indlctmoit  crowds 
of  man  came  over  from  New  York,  visited 
the  Pendant's  barroom,  and  sauntered 
around  the  premlaee;  that  on  an  afternoon 
hi  Jamnry,  1896,  a  number  of  p»«ona  came 
over  frub  New  Tork,  acnd  went  directly  into 
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the  northeriy  traUdluff,  and  there  (Hpenly  «a- 
g^ffed  In  cunbUng  at  "red  and  Mack";  that 
on  an  afternoon  In  April,  1886,  a  crowd, 
numbering  between  100  and  200^  were  In 
the  same  building,  openly  buying  pools  on 
horse  races  ron  In  St  Lonli  and  New  Oc^ 
leans,  and  at  the  same  time  from  50  to  75 
men  woe  openly  gambling  at  faro,  poker, 
ronlette,  and  other  games  in  the  building 
south  of  the  tavern,  the  people  passing  back 
and  forth  from  one  building  to  the  other;  that 
the  defendant  as  a  witness  on  his  own  be- 
half, iiad  no  reasonable  oqrianatlon  to  offer 
of  the  Inducottoit  which  broue^t  these 
crowds  of  Idlers  New  Tork,  or  of  £be 
right  the  gamblers  seemed  to  have  to  use 
the  northerly  building,  which  was  undur  his 
care  solely,  but  confined  himself  to  a  bare 
denial  of  knowledge  that  there  had  bem 
any  gambling  anywhere  abput  the  pronlses. 

We  think  these  drconurtancea  fully  war- 
ranted the  jury  In  finding  that  the  defendant 
mahitalned  the  northerlr  building  as  a  dis- 
orderly house.  The  openness  with  which  the 
gambling  was  canled  on,  the  crowds  of 
men  participating  In  it,  his  bualnes  of  sup- 
plying dilnk  in  such  close  proximity  to  the 
gambling  room,  with  a  visible  pathway  lead- 
ing therefrom  In  the  rear  to  his  barroom, 
coupled  with  the  fact  that  he  and  he  alone 
took  care  of  the  gambling  room,  point  strong- 
ly to  the  conclusion  that  he  knew  <tf  the 
gambling,  and  authorised  the  use  the  room 
for  gambling  purposes. 

With  regard  to  the  aoutherly  building  then 
are  two  answers  to  the  claim  of  the  de- 
fendant: 

CL)  The  use  of  that  building  for  gambling 
was  so  clos^  connected  with  the  use  of 
tlie  northerly  building  for  the  same  purpose 
aa  to  make  it  a  fair  question  fOr  the  juiy 
whether,  if  the  defendant  maintained  the 
latter,  be  did  not  also  maintain  tb»  former. 
There  appeared  to  be  no  other  proprietor  for 
either  of  than,  nor  did  any  other  penon 
seent  to  have  any  interest  In  tlielr  mainte- 
nance^ while  no  doubt  both  afforded  material 
aid  to  the  tr^ifflc  over  the  defendant's  bar. 
It  was  a  permJs^ble  inferace,  from  all  the 
circumstances,  that  both  gambUng  rooms 
wera  parts  of  one  estaUlshment,  and  as  such 
were  tmder  the  defendant's  control. 

(2)  The  only  witoees  who  testlfled  to  gam- 
Wing  in  the  Routberly  building  testified  to 
the  pool  selling  in  the  northerly  building, 
and  it  is  Incredible  that  the  Jury  should  have 
believed  his  testimony  as  to  the  finmer,  and 
not  have  believed  It  as  to  the  latter.  If, 
therefore,  th^  concluded  that  the  defendant 
maintained  a  gambling  room  In  the  souther- 
ly bonding,  they  must  have  concluded  that 
he  also  maintained  one  in  the  northerly  build- 
ing, and  the  verdict  would  not  have  been  dif- 
ferent if  the  jury  had  been  charged  as  re- 
quested. If.  on  the  other  hand,  the  Jury  did 
not  believe  that  the  defendant  controlled  the 
southerly  building,  th^  must  have  acquitted 
him  of  crlminall^  with  reqtect  to  that 


building,  under  the  duuge  which  was  given, 
to  the  effect  tliat  hli  guilt  depoided  on  his 
kecidng,  or  causing  to  be  kctpt^  the  gambUng 
eatabUshn^t  Etence  it  appears  that  thla 
refusal  to  charge  could  not,  in  any  rational 
view  of  the  case,  have  prejudiced  the  de- 
fendant  on  the  merits. 

Our  conduirirai  is  that  the  defwdant  was 
lawfully  convicted. 

Atter  this  condualon  was  announced  the  de- 
fendant applied  for  a  furUier  hearing,  be- 
cause he  had  been  sentenced  to  confinement  at 
hard  I^XHT  for  one  year  In  the  state  prison, 
notwithstanding  the  act  of  May  16,  ISM  a 
Gen.  St.  p.  1162),  which  dedares  that  audi  a 
term  of  imi)risonment  must  be  served  in  the 
county  pmltaitlaiy.  This  application  hav- 
ing been  granted,  the  point  has  been  argued 
beforo  us. 

This  objection  is  not  one  that  can  be  made 
under  the  act  of  May  0,  1894  a  Oen.  8t  p. 
1154),  which  is  limited  t»  pcoceiedhigs  at  the 
trial  (Kohl  v.  State  [N.  J.  Brr.  &  App.]  36 
AU,  10^,  nor  la  there  ai^  assignment  of  er^ 
ror  &«cted  agaUut  it  Still,  as  the  matter 
complained  of  is  clearly  Qlegal  and  prejudicial 
to  the  defendant,  we  think  the  court  should 
exerdse  ite  corrective,  power.  The  pertinent 
Btetntes  are  paragraph  192  of  the  "Grimes 
Act'*  (1  Qai.  St  p.  1063),  and  paragraphs  16» 
and  216,  under  tlie  title  "(Mmlnal  Procedure" 
(Gen.  St  pw  1117).  Pan^traph  102  ^ovldes 
that  for  snch  a  mlsdemeasOT  as  that  of  irtileh 
the  defotdant  is  ctmvicted;  the  offender  shall 
be  pnnldied  by  Imprlacmment  at  ha^  labor  or 
otherwise  not  exceeding  two  years;  or  by  fine 
not  exceeding  f500,  or  both.  This  section  in- 
dicates the  scope  of  the  matters  rdatlng  to 
the  penalty  whidi  are  committed  to  the  jndg- 
ment  of  the  court  It  may  determine  the 
duration  of  the  ImprisMunfrnt  not  exceeding 
two  years,  and  ite  character,  whether  it  shall 
be  at  hard  labor  or  not;  but  the  court  Is  not 
in  terms,  authoriced  to  designate  the- place  of 
imprisonment  Faragra^  168,  under  "Crim- 
inal Procedure,"  omctt  "Out  ewy  person 
sentenced  to  hsid  labor  and  imprlstmrnent  un- 
der the  laws  of  this  ^te  for  any  time  not 
less  than  Ox  months  shall,  within  twenty 
days  after  such  sent^ce.  be  tr&nsported 
•  *  *  by  the  sheriff  of  the  county  •  •  • 
to  the  state  prison,  and  there  delivered  into 
the  custody  of  the  keeper  at  said  prison,  to- 
gether with  a  copy  of  the  sentence  of  the 
court  ordering  such  punishment  *  *  *  and 
said  person  so  delivered  to  the  keeper  of  said 
prison  shall  be  safely  kept  therein  until  the 
time  of  his  confinement  shall  have  expired." 
The  later  paragraph  (216),  enacted  May  15, 
1894,  provides  "that  In  any  county  of  this 
state  wherein  a  penitentiary  Is  located,  every 
person  sentenced  to  hard>  labor  and  Impris- 
onment under  the  laws  of  this  state,  for  any 
time  over  six  and  not  exceeding  eighteen 
months,  shall  be  imprisoned  in  the  penitenti- 
ary located  wherein  such  conviction  was  had. 
instead  of  stete  prison."  The  language  of 
these  paragraphs  plainly  confines  the  scope 
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of  the  sentence  to  the  duration  and  character 
of  the  ImprlBonment,  and,  whenever  the  of- 
fender Is  sentenced  to  Imprisonment  at  hard 
labor  for  six  months  or  over,  the  statute  des-' 
Ignates  the  place  of  Imprisonment-  It  fol- 
lows from  this  that  in  such  cases  the  desig- 
nation of  the  place  of  Imprisonment  forms  no 
part  of  the  judgment  or  sentence  of  the  court 
While  the  place  of  confinement  may  be,  and 
usually  li,  declared  by  the  court  when  pro- 
nouncing sentence,  and  Is  usually  entered 
apon  the  minutes,  and  even  inserted  In  the 
record,  as  if  it  were  part  of  the  judgment 
yet  in  legal  contemplation  It  la  not  such;  and 
Its  l^ttlmate  function  is  merely  by  way  of 
direction  to  the  executive  officers  of  the 
court  as  to  the  mode  In  which  the  Judgment 
or  sentence  shall  be  carried  Into  execution. 
This  interpretation  of  the  statutes  Is  In  har^ 
mony  with  the  doctrine  of  the  common  law, 
according  to  which  the  place  of  imprisonment 
was  not  specified  in  the  sentence,  but  was  in- 
dicated by  the  warrant  Issued  thereon.  Ex 
parte  Waterman,  83  iB'ed.  28;  4  Bl.  Comm. 
404;  Dodge  v.  State,  24  N.  J.  Law,  455,  466. 
It  appears  by  one  of  our  public  statutes  (P\ib. 
Laws  1872,  p.  1129)  that  there  Is  a  peniten- 
tiary In  the  county  of  Hudson,  and  conse- 
quently the  dlrectlra  that  the  defendant 
aboQld  be  conflned  at  hard  labor  for  the  term 
of  one  year  In  the  state  priscm  was  Illegal,  so 
far  as  It  related  to  the  place  of  Imprisonment; 
but  as  that  direction  forms  no  part  of  the 
legal  judgment  It  may  now  be  set  aside  and 
annulled  without  impairing  or  affecting  the 
judgment  itadf.  Our  opinion,  therefore,  is 
that  the  designatlMi  of  the  place  of  Imprison- 
ment should  be  strlclcen  from  the  record  as 
Dot  legally  a  part  of  the  Judgment  of  the 
qnarter  sessions;  that  the  judgment  then  re- 
maining In  the  record  should  be  affirmed;  and 
the  record  should  forthwith  be  remitted  to 
the  sessions,  In  order  that  the  Judgmmt  may 
be  executed  accordlnc  to  law. 

MAOIE.  G.  J.,  and  OUMMERB  and 
ADAMS,  J  J.,  dissent  GARRISON  and  TREl- 
DENBTTROH,  JJ„  vote  to  reretMb 


(»  R.  L  880) 

BRADFORD  et  aL  T.  BtmOBSS  et  aL 
(Supreme  Court  of  Rhode  Island.  Dec.  2, 1897.) 
Dtrxm.T  JoDOMsHT  —  CovoLnsirsirBM  —  BxtiH- 

OUIBBMBKT  Of  HoKTOiOS— DOHATIOH  OW 
TaUST— PrBSUMPTJOKS— 'ESTOFPSL. 

1.  Judgment  for  plaintiff  In  ejectment  Chough 
by  default  Is,  till  set  aside  by  direct  proce«l- 
Ings,  condusiTe  amlnst  defendant  as  to  plain- 
tiers  title,  thou^  It  Is  not  sufficiently  set  forth 
in  the  declaration;  the  court  hsTing  had  jurisdic- 
tton  of  the  parties  and  subject-matter. 

2.  That  the  owner  of  sn  estate,  instead  of  haT- 
ing  a  mortgage  thereon  discharged  of  record, 
purdiBsed  it,  and  tooli  a  transfer  of  it  to  her- 
sdt  is  not  enough  of  itself,  it  not  appearing  that 
It  was  to  her  interest  to  keep  the  morteage  aUve, 
to  OTercome  tlu  ptesnmpUon  tiiat  she  mtmded  to 
extinguish  it 

S.  A  husband,  and  likewise  his  heir  after  his 
deaUi,  Is  estopped  to  set  np  as  against  remises 


to  whldi  his  wife  had  title  through  foreetoaure 
of  a  mortgage  which  he  gare  with  warranty 
aMinst  all  clainu,  a  prior  mortnge,  which  he 
inherited  from  her,  on  her  death,  as  personal 
propetfar. 

4.  Where  a  married  woman  assigned  a  mort- 
gage to  another  in  trust  for  herselt  It  will  be 
preaumed,  in  the  absence  of  a  contrary  show- 
log,  that  the  trust  was  to  continue  merely  dur- 
ing her  coTerture. 

Suit  by  William  Bradford,  trustee,  and 
others,  against  Mary  U.  Burgess  and  others. 

Samuel  Norrls,  Jr.*  for  complainant  Brai- 
nan  St  Holland,  for  respondents. 

MATTESON,  a  J.  The  main  Issue  In  this 
suit  is  as  to  the  title  to  the  land  described 
in  the  bill  of  which  partition  Is  sought  The 
conveyances  on  which  the  title  depends  are 
as  follows:  On  October  80,  1848,  Mary 
Reynolds,  then  s^sed  in  fee  of  tbe  land,  con- 
veyed It  in  fee  to  Samuel  J.  Reynolds,  who, 
by  deed  of  that  date,  mortgaged  it  back  to  the 
grantor,  to  secure  the  payment  of  bis  note 
for  $500,  payable  In  10  years,  with  Interest 
On  March  17,  1861,  Samuel  J.  Reynolds,  b^ 
deed  of  that  date,  conveyed  the  land  In  fee 
to  Geoige  H.  Reynolds.  This  deed  was  the 
usual  short  form  of  warranty  deed.  The 
covenants  contained  In  It  excepted  from  their 
operation  the  mortgage  for  $500  given  to  Mary 
Reynolds  by  tbe  grantor,  and  the  deed  Itself 
stipulated  that  tiie  mortgage,  with  the  In- 
tereet  from  the  time  the  deed  was  given, 
should  be  paid  by  the  grantee,  the  amount 
of  the  mortgage  having  been  deducted  from 
the  consideration  mentioned  In  the  deed.  On 
September  30,  1851,  Gteorge  H.  Reynolds,  by 
deed  of  that  date,  mortgaged  the  estate  to 
Mary  P.  Reynolds  to  secure  the  payment  of 
his  note  for  $1,000.  payaUe  one  year  after 
date,  with  Interest  This  mortgage  contain- 
ed a  covenant  against  IncnmtHrances,  and  also 
of  general  warranty  against  the  lawful  claims 
and  demands  of  aD  prasons.  Neither  coven- 
ant contained  any  exception  of  the  prior 
mortage  -given  by  Samuel  J.  Reynolds  to 
Mary  Reynolds  for  $600  and  Interest  On 
October  23,  1861,  Mary  P.  Reyn<ddB,  by  deed 
of  that  date,  assigned  the  last-mentioned 
mortgage,  and  all  her  Interest  in  the  mort- 
gaged premises  and  mortgage  debt  to  Han- 
nab  B.  Reynolds,  wife  of  tbe  mortgagor.  On 
April  18,  1852,  Mary  Reynolds,  by  her  deed 
of  that  date,  assigned  the  mortgage  first 
above  mentioned  to  Thomas  Wilson,  Jr., 
which  mortgage  will  hereafter  be  referred  to 
as  the  "Wilson  Mortgage."   The  bill  avers 

that  on  the  day  of  —  18—,  George 

H.  Reynolds  and  Hannah  B.  R^nolds,  bis 
wife,  assigned  the  mortgage  note  of  the  for- 
mer for  $1,000,  0ven  with  tbe  mortgage  deed 
securing  payment  of  It  to  William  Bradford, 
as  trustee  for  said  Hannah.  The  note  bears 
on  Its  back  what  pnrporte  to  t>e  an  assign- 
ment of  it  u  set  forth  In  the  averment;  but 
no  assignment  of  the  mortgage  has  been  pro- 
duced, and  It  Is  stated  the  comi^inanto 
that  neither  tbe  assignment  nor  any  record 
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of  it  can  be  found.  On  Apdl  16»  1872,  WU- 
11am  Bradford,  aBsaniinc  to  be  tnutee  for 
Hannah  B.  Reynolds,  brought  an  action  of 
trespaBS  and  ejectment  In  that  capocltr  In 
the  conrt  of  common  pleas  for  the  county 
of  Bristol  at  Its  Hay  tenn.  1872,  snd  recited 
In  his  declaration  the  nMog  of  the  mortgage 
by  the  defendant  George  H.  Reynolds  to 
Mary  P.  Reynolds,  as  already  stated,  her  as- 
signment of  It  to  Hannah  B.  Reynolds,  and 
the  assignment  of  it  by  Hannah  to  himself 
by  deed  dated  April  17,  1872,  dnly  executed 
and  acknowledged,  tvbereby  he  became  seised 
in  fee  by  way  of  mortgage  of  the  mortgaged 
premisee,  and  oaj^t  to  be  In  possession  there- 
of tmt  that  the  defendant  had  entered  Into 
and  disseised  him  of  the  premises,  and  had 
withheld  the  possession .  thereof  from  him. 
The  defendant  in  this  suit  suffered  a  default, 
whereupon  the  court  gave  judgmeut  In  favor 
of  the  plaintiff.  Execution  issued  on  this 
Judgment  on  May  21, 1872,  virtue  of  which 
the  plaintiff  was  put  into  possession  of  the 
mort^^ged  premises  by  the  sheriff.  At  the 
September  term,  1876,  of  this  court  for  the 
county  of  Bristol,  Thomas  Wilson,  assignee 
of  the  mortgage  first  above  mentioned, 
brought  his  action  of  ejectment  against 
George  H.  Reynolds,  Hannah  B.  Reynolds, 
and  William  Bradford  in  bis  capacity  as  trus- 
tee, to  recover  possession  of  the  mortgaged 
premises.  The  defendants  in  that  action  by 
their  Idea  averred  a  right  of  redemption  in 
themstives,  and  prayed  tlie  entry  of  a  condi- 
tional Judgment,  and  thereupon  such  pro- 
ceedings were  had  that  the  conrt  rendered  a 
conditional  Judgmrat  that,  if  the  mortgagor, 
his  heirs,  executors,  admbUstratora,  or  as- 
signs, should  pay  the  plaintiff,  or  deposit  in 
the  clerics  office  for  him,  the  sum  of  $1,107.55, 
with  interest,  and  costs  of  suit,  within  two 
months  from  the  date  the  Judgment,  the 
mortgage  shoidd  be  void,  and  discharged; 
otherwise  the  plaintiff  should  have  bis  writ 
of  possession.  The  defendants  did  not  com- 
^  with  this  Jndgmrat,  nor  was  any  writ  of 
possession  issued  upon  tt;  but  subsequently, 
on  August  9,  1877,  WUaon,  in  consld«ution 
oi  the  payment  to  him  of  $1,119.74  by  Han- 
nah B.  B^nolds,  assigned  to  tier  the  mort- 
gaged premises  and  all  Us  rl^t,  title,  and 
Interest  tlierein,  tc^retliw  with  the  note  and 
deed  secnred  by  mortage.  No  jmssesslon  of 
the  mortgaged  premises  was  ever  taken  by 
Hannah  B.  Reynolds  undw  this  ifiortgage, 
which  still  stands  on  tbe  record  un^scharged. 
Thoiwh  Bradford,  as  trustee  was  put  into 
poBsesslcm  of  the  mortgaged  premises  ti^ 
the  sherU^  under  tbe  execution  issued  in  bis 
suit  against  George  H.  R^nolds,  as  already 
stated,  Gemee  H,  Reyncdds  and  -Hannah  Bl 
Reymdds  continued  in  actual  occupation  of 
thou  until  tlie  death  of  Hannah,  on  Novem- 
ber 12,  1879.  After  her  decease,  George  H. 
Reynolds  remained  on  tbe  premises  a  few 
months,  and  then  went  to  Michigan,  where 
he  died  on  Bfarch  Ifi,  1880.  Subsequently  to 
tiie  death  of  George  H.  B^nolds  the  premises 


were  let  by  Bradford,  through  his  agent,  Wil- 
liam R.  Taylor,  who  collected  the  rents  to 
the  time  of  his  death.  No  part  of  eUher  of 
the  mortgage  debts  was  paid  by  George  H. 
Reynolds;  The  comjdainants  contend  thnt 
tlie  legal  estate  in  tbe  mortgaged  premises 
was  vested  in  William  Bradford,  as  trustee 
for  Hannah  B.  Reynotds,  and  that  on  her 
decease  the  trust  became  a  mere  ns&ed  trust, 
and  the  legal  and  equitable  estate  vested  In 
them  as  her  heirs  at  law.  The  respondent 
Walter  H.  Barney,  who.  on  the  decease  of 
Bradforc^  was  appointed  by  a  decree  of  this 
court  a  trustee  in  the  place  of  Bradford, 
maintains  that  the  trust  seated  b7  tiie  trans- 
fer of  the  mmrtgage  and  noto  from  Hannah 
B.  Reynolds  to  Bradford  as  trustee  Is  still  in 
forc^  and  therefore  that  be  has  the  legal 
estate  in  the  premise  as  teustee  for  the 
hehrs  of  Hannah  B.  Reynolds,  but  avers  bU 
willingness  to  dispose  of  the  estate,  and  dis- 
tribute  tbe  proceeds  among  tbe  betn  of  Han- 
nah B.  Reynolds,  or  to  convey  the  estate  to 
th^,  as  be  shall  be  Erected  by  tiie  conrt 
The  respondent  Maiy  U,  Burgess,  on  tbe 
other  hand,  contends  that  on  the  decease  of 
George  H.  Reynolds  the  estate  vested  In  his 
heirs  at  law,  to  wit,  bis  grandchildren,  who 
are  herself  and  one  William  R.  Reyn<dds; 
and  that,  he  having  quitclaimed  bis  interest 
in  the  property  to  her,  she  is  alone  entitied  to 
It.  The  baeds  of  this  contention  Is  that  the 
Bt^olds  mortgage  was  never  effectually  m- 
slgned  1^  Hannah  B.  Reyn<dds  to  Bradford, 
HB  trustee  and  ibat  the  Judgment  in  the 
ejectment  suit  under  wbi(A  tie  was  put  into 
possession  of  the  mortgaged  premises  was 
not  a  valid  Judgmoit,  and.  consequently,  that 
the  posseraion  under  tt  did  not  bar  tbe  equity 
of  redemption  of  the  nuntgagor;  that  this 
mortgage,  and  also  the  Wilson  mor^ag^  re- 
maining as  outstanding  mortgages  on  the 
properly,  were  personal  estete  of  Hannah  B. 
Reynolds,  which,  on  bar  decease  Intestate, 
became  the  property  of  her  husband,  Oewge 
H.  Reynolds,  and  merged  in  his  titie  aa  tiie 
owner  of  the  estate. 

The  firat  ground  tm  which  the  validity  of 
the  Judgment  in  the  ejectment  sidt  of  Brad- 
ford, trustee,  against  Reynolds  is  assailed  is 
tbat  tiie  writ  In  the  suit  was  issued  One 
clerk  of  the  court  of  common  pleas  tm  Provi- 
dence county,  and  made  returnable  to  tiie 
court  of  common  pleas  in  Bristol  county.  It 
is  claimed  in  support  of  the  pomt  that  au- 
thority for  making  writs  retumaMe  in  any 
otbet  county  than  that  In  wbldb  tb^  woe 
iBsued  was  not  given  until  luinary  22,  1873. 
Pub.  Laws  R.  L  c.  271.  HiIb,  however,  is  a 
mistaken  claim.  Pub.  Laws  R.  L  c.  403. 
passed  Felnruary  27,  1862.  provided  that  all 
original  writs  In  tiie  supreme  court  or  court 
of  common  pleas  might  be  issued  by  the 
clerks  of  said  courts  in  anj  county,  and  made 
returnable  in  another  county.  This  act  -re- 
mamed  in  force  until  repealed  by  Gen.  Bt. 
S.  I.  c.  261, 1  12,  which  went  into  effect  De- 
cember 7,  1^2,  and  was  re-oiacted  by  Pvb. 
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Laws  R.  I.  c  271,  passed  January  22,  1873. 
Tbe  writ  In  question  Is  dated  April  16.  1872, 
during  the  period  that  Pub.  Laws  B.  L  c. 
403,  passed  February  27,  1862,  was  In  force, 
and,  consequently,  though  Issued  by  the 
clerk  of  the  court  In  ProTldence  county,  was 
properly  made  returnable  to  the  court  In 
Bristol  county. 

Tbe  second  ground  on  which  the  Judgment 
In  the  ejectment  suit  of  Bradford,  trustee, 
against  Reynolds  is  attacked  is  that,  as  tbe 
Judgment  was  by  default.  It  Is  conclusive  only 
as  to  facta  well  pleaded,  and  hence  that  It 
was  not  binding  on  the  defendant,  and  Is  not 
tending  on  tbe  respondent  Burgess,  as  his 
heir  at  law,  because  the  declaration  In  tbe 
suit  shows  no  title  In  the  plaintiff  to  the 
mortgaged  premises.  The  averments  In  the 
declaration,  after  setting  forth  the  making  of 
the  mortgage  by  George  H.  Reynolds  to  Mary 
P.  Reynolds,  and  her  assignment  of  it  and  of 
tbe  mortgaged  premises  to  Hannah  B.  Rey- 
nolds, continued:  "By  force  whereof,  tbe  said 
Hannah  B.  B^nolds  then  and  there  became 
seised  of  said  premises  In  her  demesne  as  of 
fee  and  In  mortgage  as  aforesaid,  and,  being 
so  seised  thereof,  on  tbe  15th  day  of  Apiil, 
1872,  by  hex  deed  thereof,  duly  executed  and 
acknowledged,  for  a  valuable  consideration, 
therein  exprrased,  conveyed,  assigned,  and 
transferred  the  said  premises  to  tbe  pliUntlff; 
to  hold."  etc.  Rev.  St  R.  I.  p.  316,  H  4.  6, 
In  force  at  the  date  of  the  transfer  of  the 
BXHigage  set  out  in  Oie  declaration,  takrat  to< 
gether,  authorized  the  sale  and  conveyance 
of  debts,  secured  1^  mortg^e  on  property 
which  were  the  proj^er^  of  any  woman  be- 
fore marrlase^  or  might  become  tbe  proper^ 
of  any  woman  after  marriage,  by  deed  exe- 
cuted by  tmtb  bnsbuid  and  wife;  Oam  by 
Implication  exdudlng  such  sale  and  convey- 
ance in  any  other  monnw.  In  view  of  tbla 
provtalon  It  la  contended  that,  as  the  declara- 
tkm  alleges  merdy  that  Hannah  B.  R^nolds, 
by  her  deed  duly  executed  and  atftnowledged, 
conveyed,  assigned,  and  transferred  the  mort- 
gaged j^mlses  to  tbe  plaintiff,  and  does  not 
allege  that  her  husband  Joined  in  tbe  execu' 
tkm  of  the  deed,  It  Is  Insufficient  to  show  that 
the  plaintiff  hod  any  title  to  the  mortgaged 
premises,  and,  consequenUy,  that  the  judg- 
ment rcsidffled  on  it  Iqr  default  was  void. 
We  tUnk  It  may  well  be  doubted  whether 
the  allegation  ot  the  deckuatkm  does  not  auf- 
fldently  set  fftrth  title  to  the  mortgaged 
premises  lo  tbe  plaintiff,  since  It  states  that 
the  assignment  of  the  mortgaged  premises  by 
Hannah  B.  Reynolds  was  by  her  deed  duly 
executed,  axtH  there  eould  have  been  no  due 
execution  of  the  deed  by  her  unless  her  bus- 
band  had  Joined  with  her  In  Its  execution. 
But,  whether  this  be  so  or  not,  the  question 
of  tbe  plaintiff's  title,  and  of  the  sufficiency 
of  fbe  averment  it  In  the  declaration,  and 
of  bis  right  to  the  possession  of  the  mort- 
gaged premises,  were  wittiln  the  Jurisdiction 
of  the  court  to  determbie;  and,  as  there  had 
been  valid  service  of  process  on  the  defend- 
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ant.  It  also  had  Jurisdiction  over  the  parties. 
Hence  its  Judgment,  even  If  it  be  assumed 
that  the  averment  in  the  declaration  was  de- 
fective in  not  sufficiently  setting  forth  the 
titie  of  the  plaintiff  to  the  demanded  prem- 
ises, was  not  void,  but  voidable  merely.  It 
may  have  been  liable  to  be  set  aside  as  er- 
roneous in  some  proceeding  operating  direct- 
ly on  tbe  record,  but,  until  so  set  aside,  It 
was  conclusive  on  tbe  defendant,  and  Is  con- 
elusive  on  those  In  privity  of  title  with  him. 

Tbe  case  shows  tbat  Bradford,  as  truBtee, 
was  put  Into  possession  of  the  mortgaged 
premises  by  the  sberiff  under  the  execution 
Issued  on  the  Judgment  on  May  25,  1872. 
The  statutory  period  of  three  years  within 
which  the  mortgagor,  his  heirs  or  assigns, 
were  entiUed  to  redeem,  began  to  run  from 
that  date.  No  steps  having  been  taken  by 
him  to  vacate  the  Judgment,  assuming  It  to 
have  been  erroneous,  and  the  three  years 
limited  1^  statute  as  the  period  of  redemption 
having  expired  while  the  Judgment  remained 
in  forc^  and  Bradford,  trustee,  having  been 
in  possession  of  the  mortgaged  premises  for 
twenty  years  under  that  claim  of  right,  we 
think  the  mortgage  mast  be  regarded  as  ef- 
fectually foreclosed,  and  the  mortgagor,  and 
those  In  privity  with  blm,  barred  of  all  right 
of  i*edemption. 

We  do  not  think  that  the  respondent  Mrs. 
Burgess  Is  entitled  to  enforce  the  Wilson 
mortgage  on  the  ground  that  It  was  an  out- 
standing liummbrance  at  the  decease  of  Han- 
nah B.  R^nolds,  which  became  a  part  of  the 
personal  estate  of  her  grandfather,  Oeorge  H. 
Beym^Sa,  as  the  husband  of  Hannah.  When 
the  owner  of  an  estate  pays  off  an  Incum- 
brance, the  presumption  Is  that  he  Intends 
to  exthigulsb  It,  and  relieve  the  estate.  The 
iDcnmbrance  may  be  fc^  alive  If  an  inten- 
tion  to  do  so  sufficient^  api^ears.  If  there 
Is  no  evidence  of  Intention,  and  It  is  for  the 
mtovst  of  the  owner  that  the  Incnmtsance 
should  be  preserved,  equity  will  so  treat  It; 
his  intention  being  presumed  to  be  in  accord- 
ance wltb  his  Intraest  Dodge  v.  Hogon,  19 
B.  I.  — ^  81  AtL  268,  1068.  In  the  present 
Instance,  the  only  cireumstance  from  which 
an  Intention  to  keep  tbe  Wilson  mortgage 
olive  can  be  Inferred  Is  tbe  fact  that  Mrs. 
Reynolds  took  a  transfer  of  It  to  hereof.  In- 
stead of  having  It  discharged  on  the  record. 
By  what  advice,  or  frmn  what  motive,  she 
did  so,  does  not  appear.  Nor  does  It  appear 
that  It  was  for  her  interest  that  the  mort- 
gage should  be  kfpt  alive.  In  Hood  v.  Phil- 
lips, 8  Beav.  613,  tbe  owner  of  an  estate  pur- 
chased an  outstanding  mortgage  upon  It,  and 
took  a  transfer  of  It,  not  to  herself,  but  to  a 
trustee,  who  covenanted  with  her,  her  exec- 
utors, administrators,  and  asdgns,  tbat  he 
would,  at  her  request,  conv^  tbe  estate  to 
her,  her  heirs  and  as^gns,  or  to  ea^  other 
person  as  she,  her  hdrs,  executors,  admhils- 
trators,  and  assigns,  should  direct  The  tak- 
ing of  a  transfer  to  a  trustee  would  certainly 
afford  as  strinig  evidence  of  an  Intention  to 


Digitized 'by 


Google 


978 


88  ATIiANXIO  BBPOBTBB. 


(B.X. 


keep  sn  tncnmbrance  allre  U  the  taking  of  a 
transfv  of  It  directly  to  the  owner  of  tbe  In- 
cumbered estate;  bnt  It  waa  nererthdesa 
tadd  In  Hood  t.  PfaUUpa  tiuit  It  was  not  ded- 
slTe,  and  waa  not  sufficient  of  Itself  to  orer- 
come  tbe  presumirtlon  of  an  Intent  by  tlie 
paymait  to  extlnguMi  the  Incumbrance,  and 
reUere  the  estate.  But,  even  If  this  were  not 
so,  Mia.  Burgess  would  be  predoded  the 
ooTenant  of  warranty  In  her  grandfathOT*s 
mor^!^^  under  which  tbe  complainants  de- 
rive their  title,  as  baa  been  diown,  from  set- 
ting up  any  daim  to  the  mortgaged  estate 
under  the  Wilson  mortgage.  That  covenant 
warranted  tite  mortgaged  premlseB  to  the 
mortgagee,  her  heirs  and  assigns,  against 
tbe  lawful  tilalms  and  demands  of  all  per- 
sons, maklDg  no  «iceptlon  of  the  prior  Wil- 
son mor^^age,  payment  of  which  by  Ibe,  deed 
of  Samuel  J.  Rc^iolds  to  him  bad  been  as- 
sumed by  George  H.  B^nolds  as  a  part  of 
the  consideration  for  the  purchase  of  the 
proporty.  tlrquhart  v.  Brayton,  12  B.  I. 
109.  If  George  H.  Reynolds  had  attempted 
to  foreclose  the  Wilson  mortgage  after  tbe 
decease  of  bis  wife,  this  covenant  of  war- 
ranty would  have  been  an  InsurmountaUe 
barrier  to  such  attempt,  and  It  would  be  none 
tiie  less  BO  to  any  attempt  of  Mrs.  Burs^ss, 
who  Is  a  privy  in  title  with  him  as  his  heir 
at  law.  As  the  assignment  of  the  mortgage 
by  Mrs.  Beynolds  to  Bradford,  as  trustee, 
cannot  be  produced,  It  te  Impossible  to  deter- 
mine tiie  otent  of  tbe  trust  created  by  It 
In  ItB  absence,  and  tbe  absence  of  other  evi- 
dence concerning  tbe  trust,  we  think  It  Is  to 
be  presumed  that  it  was  a  trust  to  continue 
merely  during  the  coverture  of  Mrs.  Bey- 
nolds. If  so,  it  terminated  on  her  decease, 
and  tbe  subsequent  management  of  the  estate 
1^  Bradford  is  to  be  deemed  to  have  been  as 
the  agent  of  her  heirs,  rather  than  by  virtue 
of  the  trust.  If  ttils  be  so,  tbe  subsequent 
appointment  of  the  respondent  Barney  as 
trustee  in  place  of  Bradford,  on  bis  decease, 
was  without  due  consIderaUon.  We  are  of 
the  opinion  that  the  title  to  the  land  Is  In  tbe 
complainants,  and  that  th^  are  entitled  to 
partltloa 


(20  R.  I.  303) 

STATE  T.  DROWNS. 
(Supreme  Court  of  Rhode  Island.  Dec.  4, 1887.^ 

C0DBT8— Cbimisal  Jcbwdictios— Ssktbncb— 

StATCTKS— CONSTRUCTIOK. 

1.  Under  Its  general  criminal  jurisdiction,  tne 
district  court  luia  jurisdiction  only  to  fine  *'or" 
imprison,  and  not  to  combine  the  two  ntethods  of 

punishment. 

2.  Gen.  Laws,  c.  147,  §  9,  provides  that  every 
person  who  shall  be  found  guilty  before  "a  dis- 
trict conrt"  of  violating  specified  provisions  of 
the  statute  shall  be  punished  by  fine,  or  by  fine 
and  imprisonment.  Chapter  223,  §  5,  provides 
that  the  common  pleas  divisioQ  of  the  supreme 
court  shall  have  jurisdiction  of  all  ofFenses  what- 
soerer  bronght  before  it  on  appeal,  "and  ^all 
sentence  all  persons  convicted  before  it  to  such 
Dunisbment  as  is  or  shall  be  by  law  prescribed." 
add,  tiiat  the  former  provision  does  not  deprive 
tbe  common  pleas  division  of  its  power  under  the 


latter  to  impose  the  penalty  prescribed  therein, 
in  a  case  appealed  to  it  from  the  district  conrt, 
because— First,  the  jurisdiction  of  a  aaperior 
court  cannot  be  taken  away  except  l^  exiHeas 
words  or  by  necessary  implication;  ana,  second, 
the  court  is  bound  to  construe  a  statute  so  aa  to 
prevent  inconsistency,  injustice,  or  absurdity; 
and  to  bold  otherwise  tnan  as  stated  above  would, 
in  case  of  aiqwal,  have  the  effect  of  depriving 
both  of  said  courts  of  jurisdiction  to  render  a 
judgment 

Case  cerUfled  from  court  of  common  pleas. 
Providence  county. 

Charles  A.  Drowne  was  convicted  In  tbe 
district  court  of  violating  a  statute,  and  be 
appealed  to  the  common  pleas  division.  On 
trial  he  was  found  guilty,  and  on  being  call- 
ed for  sentence  be  moved  for  a  discharge, 
whereupon  the  common  pleas  division  certi- 
fied the  case.  Motion  denied. 

William  B.  Greeoougb,  for  the  State.  John 
W.  Hogan  and  Edward  DeV,  O'Oonnw,  for 
defendant 


TUiLINGHAST,  J.  The  defendant  was 
found  guilty.  In  the  district  court  of  tbe 
Sixth  judicial  district,  of  vloUtlng  section  6, 
c.  147,  Qen.  Laws  R.  I.,  and  was  sentenced 
to  pay  a  fine  of  |20  and  costs.  He  tbereuiwn 
appealed  to  the  common  pleas  (Uvlslon,  where 
he  was  tried  bj  a  jury  and  found  guilty. 
Upon  being  called  tw  sentence  the  defendant 
filed  a  motion  that  be  be  discharged,  on  thci 
ground  that  no  penalty  la  prescribed  by  stat- 
ute, upon  c(Hivictlon  of  the  offense  alleged 
in  tbe  compliUnt,  except  such  conviction  be 
bad  before  a  district  court;  that  Is  to  say, 
that  there  Is  no  punishment  provided  by  Iftw 
whlc^  tbe  common  pleas  division  can  Impose 
on  a  person  convicted  before  it,  on  apjwal,  of 
the  offense  alleged  In  the  comidalnt.  The 
case  was  thereupon  certlfled  to  this  division, 
under  Gen.  Laws  B.  L  c.  2S0, 1 9. 

The  section  ot  the  statute  under  which  the 
defendant  was  sentenced  in  the  district  court 
is  88  follows:  "Sec.  9.  Every  person  who 
shall  be  found  guilty  befcMre  a  district  conrt 
of  violating  any  of  the  provisions  of  tbe 
three  sections  next  preceding,  upon  the  first 
convIcUon  shall  be  fined  twenty  dollars;  and 
upon  the  second,  and  every  subsequent  con- 
viction, shall  be  fined  twoity  dollars  and  be 
Imprisoned  In  the  county  Jail  fw  ten  days." 
The  contention,  of  defendanlfs  counsel  Is  that, 
as  the  district  court  by  virtue  of  Its  g»eml 
jurisdiction  In  criminal  proceedings,  had  pow- 
er to  sentence  under  this  statute  without  be- 
ing specially  authorised  so  to  do,  It  must  be 
held  that  the  langusge,  "who  shall  be  found 
guilty  before  a  district  court,"*  has  tbe  ef- 
fect of  limiting  Uie  imporitlon  of  tbe  penalty 
prescribed  In  that  conrt  The  position  thus 
taken  Is  tenable  only  in  part  Under  Gen. 
Laws  R.  I.  c  SS8,  }  2,  the  district  court  had 
authority  to  sentnice  the  defendant  to  pay  a 
floe  of  f20  and  costa  In  this  case,  Independ* 
ently  of  the  special  authority  conferred  by 
said  section  9.  But  the  authority  to  sentence 
upon  a  second  or  any  subsequent  conviction. 
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by  fine  and  Imprisonment,  Is  not  glTen  by 
said  section  2  of  chapter  229,  and  hence  it 
was  necessary  tor  the  general  assembly  to 
confer  special  Jurisdiction  ajyondlstrlctcoorts 
In  order  to  enable  them  to  Impose  such  sen- 
tence. 

In  support  of  the  defendant's  contention 
that  the  district  conrt,  nnder  its  general  jn> 
rlsdlctJon  In  criminal  proceedings,  bad  power 
to  sentence  under  said  section  8  of  chapter 
147,  he  cites  the  cases  of  State  t.  Grogan,  6 
R.  L  40;  State  t.  Fletcher,  13  R.  I.  522;  and 
State  T.  Nolan.  16  R.  I.  Q20.  10  Atl.  481. 
These  cases  are  clearly  dlstingulahable  from 
the  one  before  us.  In  State  t.  Crogan,  It  is 
true,  there  Is  a  dictum  to  the  effect  that,  nn< 
der  the  general  Jurisdiction  of  Justices  of  the 
peace  (which,  In  so  far  as  the  point  before  us 
Is  concerned,  was  the  same  then  as  that  now 
conferred  upon  district  courts),  the  court  of 
magistrates  of  Providence,  ezerclBlng  the 
same  Jurisdiction  as  a  Justice  of  the  peace, 
had  power  to  punish  both  by  fine  and  Im- 
prisonment. But  ^as  It  clearly  appears  In 
that  case  that  the  court  bad  Jurisdiction  un- 
der another  provision  of  the  statute,  viz.  un- 
der Rev.  St  R.  I.  c.  78,  S  2,  as  held  In  the 
opinion,  It  was  not  necessary  for  the  court 
to  rely  on  the  general  Jorlsdictioa  aforesaid. 
In  State  v.  Fletcher  It  was  expressly  held 
that  a  similar  provision  to  that  under  which 
defendant  now  claims  the  district  court  had 
Jurisdiction  In  this  case  did  not  authorize  a 
Justice  court  to  punish  by  fine  and  Imprison- 
ment, but  only  by  fine  or  Imprisonment 
And  the  court  In  that  case  based  its  Jurisdic- 
tion upon  another  statute,  viz.  Pub.  Laws  R. 
I.  1886-87,  c.  698,  which,  while  not  expressly 
conferring  the  Jurisdiction  to  punish  by  fine 
and  Imprisonment,  yet  the  court  held  that  It 
did  so  by  Implication.  State  v.  Nolan  follows 
the  last-named  case  upon  the  question  of  Ju- 
risdiction. The  dictum  of  Braytott,  J.,  In 
State  y.  Crogan,  must  therefore,  be  treated 
as  having  been  overruled  by  the  subsequent 
cases.  As  It  appears,  then,  that  district 
courts  have  authority,  under  their  general 
Jurisdiction,  only  to  fine  or  Imprison,  but  not 
to  combine  the  two  methods  of  punishment, 
the  insertion  of  the  clause,  "who  shall  be 
found  guilty  before  a  district  court"  In  the 
act  before  us,  or  of  some  similar  provision, 
was  rendered  necessary  In  order  to  extend 
the  Jurisdiction  of  such  courts,  so  as  to  en- 
able them  in  a  proi,  jr  case  both  to  flue  and 
imprison.  This  was  evidently  the  view 
which  the  general  assembly  took  In  the  pas- 
sage of  the  act  uid  hence  they  employed 
the  language  aforesaid  for  the  purpose  of 
giving  Jurisdiction,  not  over  the  first  offense, 
for  the  court  alreat  /  had  Jurisdiction  over 
that  but  over  the  second  and  all  subsequent 
offenses. 

As  to  the  defendant's  contention  that  the 
language,  "who  shall  be  found  guilty  before 
a  district  court"  limits  and  restricts  the  pun- 
ishment to  be  inflicted  to  that  court,  we  are 
clearly  of  the  opinion  that  such  Is  not  the 


effect  thereof.  The  mere  fact  that  the  stat- 
ute expressly  authorizes  the  district  conrt  to 
punish  a  person  found  guilty  before  It  in  no 
way  affects  the  Jurisdiction  of  the  common 
pleas  division  over  the  same  case  on  appeal. 
Gen.  Laws  R.  L  c.  249, 1  7,  provides  that  "all 
criminal  appeals  shall  be  heard  and  tried  In 
the  common  pleas  division  of  the  suprane 
court  with  a  Jury;  and  the  verdict  or  deci- 
sion In  said  division  In  said  case  shall  be 
final,  except  In  matters  of  law."  And  section 
S  of  chapter  223  provides  that  "said  common 
pleas  division  shall  have  original  Jurisdiction 
of  all  crimes,  offenses  and  misdemeanors 
whatsoever,  except  as  otherwise  provided; 
and  also  shall  have  cognizance  and  Jurisdic- 
tion of  all  crimes,  offenses  and  misdemean- 
ors which  shall  be  brought  before  it  by  ap- 
peal, commitment  recognizance,  Indictment 
or  otherwise;  and  shall  sentence  all  persons 
convicted  before  It  to  such  punishment  as  is 
or  shall  be  law  prescribed."  In  order  to 
take  aw^  from  the  common  pleas  division 
any  part  of  the  Jurisdiction  thus  clearly  con- 
ferred, the  language  used  for  this  purpose 
ought  to  show  expressly,  or  by  necessary  Im- 
plication, that  the  general  assembly  so  In- 
tended; It  being  a  well-settled  rule  of  con- 
struction that  the  Jurisdiction  of  superior 
courts  cannot  be  taken  away  except  by  ex- 
press words  or  necessary  Implication.  End. 
Interp.  St  H  162, 168;  Am.  &  Eng.  Bnc.  Law. 
363,  and  cases  cited;  Com.  t.  Hudson,  11 
Gray,  64;  People  v.  Inanrance  Oo.,  16  Johns. 
368.  Moreover,  we  are  >  bound  to  construe  a 
statute  In  the  most  benefldal  way  which  Its 
language  will  permit  In  order  to  prevent  In- 
consistency or  injustice.  Suth.  St  Const  H 
323, 324,  and  cases  cited.  Another  and  equal- 
ly well  settled  mle  In  the  construction  of 
statutes  Is  that,  when  the  language  Is  not 
precise  and  clear,  such  constructlw  will  be 
adopted  as  shall  appear  most  reasonable  and 
best  suited  to  accomplish  the  objects  of  the 
statute,  and  that  a  construction  which  leads 
to  an  absurdity  will  be  avoided  If  possible. 
Dawley  v.  Probate  Court,  16  R.  1.  696, 19  Atl. 
248;  In  re  State  House  Com'rs,  Index  BR, 
2M.  S3  Atl.  448;  Com.  v.  Kimball,  24  Pick. 
370.  For  us  to  hold  that  the  particular  lan- 
guage in  question  limits  the  power  to  sen- 
tence, under  the  statute  in  question,  to  dis- 
trict courts,  would  be  to  practically  render 
said  statute  null  and  void,  as,  the  moment  an 
appeal  should  be  taken  from  tbe  district 
court,  neither  that  court  nor  any  other  would 
have  Jurisdiction  of  the  case  for  the  purpose 
of  rendering  Judgment  thereon.  A  construc- 
tion which  would  lead  to  such  an  absurd  con- 
sequence will  never  be  adopted,  unless  It  Is 
clear  that  the  appellate  court  Is  without  Ju- 
risdiction.  See  23  Am.  &  Eng.  Enc.  Law,  p. 

353,  and  cases  cited  in  note  3;  also.  Id.  pp. 

354.  355.  We  therefore  decide  that  tbe  com- 
mon pleas  division  has  Jurisdiction  of  the 
case  before  us,  and  the  motion  to  discharge 
Is  therefore  denied,  and  the  case  remitted 
for  sentence. 
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LODOB  r.  O'TOOLD. 
Supreme  Oonrt  of  .Bliode  Island.   Dee.  2, 1807.) 
Jodohutt— Motion  iv  Arkbit— Pbaotiob. 

An  that  is  meant  hy  Gtea.  Laws,  c.  2S1,  I 
9,  prorfdlog  that  after  verdict  all  motions  Id  ar< 
rest  of  judgment,  arisina  on  the  face  of  the  rec- 
ord ont7,  shall  be  filea  within  fire  days  after 
Terdict,  ''and  in  other  respects  shall  follow  the 
same  coarse  as  claims  for  new  trial  on  queations 
arising  on  the  record,  and  shall  be  beard  by  the 
appellate  division  of  the  supreme  court,"  Is  that, 
on  the  filing  of  the  motion  within  the  time  lim- 
ited, the  clerk  of  the  eonrt  of  common  pleas  shall 
certify  the  papers  id  the  case  to  tiie  appellate  di- 
Tision,  as  provided  in  section  6,  d.  4,  in  case  of 
petition  for  new  triaL 

Action  Joanna  Lodge  against  Alexander 
J.  O'Tooie.  Plalntur  had  verdict,  and  defend- 
ant mores  for  new  trial.  Granted. 

G.  Frank  Parkbuist,  for  plaintiff.  James  H. 
Williams,  for  defendant 

MATTESON,  O.  J.  This  la  an  action  of 
treepaaa  on  the  case,  for  slander.  The  de- 
fendant on  Hay  12.  188T,  "wlthln  five  days 
after  the  verdict  of  a  jury  against  blm,  filed 
his  motion  In  arrest  of  Judgment,  on  tbe 
ground  that  tbe  declaration  did  not  set  forth 
a  cause  of  action.  On  June  7, 1807,  the  plaln- 
tur  filed  a  motion  for  Judgment  and  execution. 
These  motions  were  heard  by  the  common 
pleas  dlTisIon  June  12,  1807.  For  Qie  plaln- 
tier,  it  was  contended  that  the  defendant  had 
lost  his  right  to  bare  his  motion  certified  to 
this  dlTlslon,  because  be  bad  not  compiled  with 
the  statutory  requirements  relating  to  tbe  cer- 
tifying of  such  motions  to  this  division.  For 
tbe  defendant,  It  was  Insisted  that  all  tbe 
statutory  reqnlrements  bad  been  fnlfllled. 
The  common  pleas  division  ruled  that  the 
plaintiff  was  entitled  to  Judgment  on  the  ver- 
dict, and  to  execution,  on  the  ground  that  tbe 
defendant's  motion  was  of  no  ^ect,  because 
he  bad  failed  to  comply  with  the  statutory  re- 
quirements necessary  to  entitle  him  to  bare 
bis  motion  certified  to  this  division,  and  af^- 
cordlngly  granted  tbe  plaintiffs  motion  for 
judgment  and  execution.  The  defendant  ex- 
cepted to  tbe  rulings  of  the  common  pleas  di- 
vision, and  filed  bis  petition  for  a  new  trial, 
alleging  that  tbe  rulings  were  erroneous.  The 
case  Is  before  ua  on  this  petition. 

Qm.  Laws  R.  I.  c.  2Q1,  i  9,  provides  that 
"after  conviction,  in  criminal  cases,  and  after 
verdict  by  the  jury,  or  decision  by  the  court; 
In  civil  cases,  all  motions  In  arrest  of  judg- 
ment, and  all  motions  of  a  similar  nature  or 
purpose,  arising  on  the  face  of  the  record 
only,  shall  be  filed  within  five  days  after  con- 
viction, verdict,  or  decision,  respectively;  and 
In  other  respects  shall  follow  the  same  course 
as  claims  for  new  trials  on  questions  arising 
on  the  record,  and  shall  be  heard  by  the  ap- 
pellate division  of  the  supreme  court."  We 
think  that  the  requirement  that  such  motions, 
when  filed  within  the  time  limited,  shall  fol- 
low In  other  respects  the  same  course  as 
claims  for  new  trial  on  Questions  aridng  on 


the  record.  Is  to  be  construed  as  requiring  tbe 
following  of  the  same  course  so  far  as  ap- 
plicable. Neither  tbe  rulings  of  the  common 
pleas  division,  nor  the  britf  of  the  plaintiff, 
Bpedfies  wherein  the  defendant  failed  to  com- 
ply with  the  requirement  of  section  6  of  the 
chapter  referred  to,  regulating  the  procedure 
in  case  of  petitions  fOr  new  triaL  The  first 
section  of  tbe  clause  relating  to  notice  of  In- 
tention to  prefer  a  petition  for  a  new  trial  Is 
dispensed  with  by  the  filing  of  the  motion  it- 
self within  the  five  days  limited  for  so  doing. 
The  second  c^use  relates  to  petitions  for  new 
trials,  founded  on  rulings,  or  on  evidence  and 
rulings  thereon  to  be  brought  on  the  record, 
and  provides  for  the  filing  of  a  statement  of 
the  rulings,  or  of  snch  evidence  and  rulings, 
for  allowance.  This  clause  clearly  has  no 
application  to  a  motion  for  arrest  of  judg- 
ment, which  arises,  not  upon  rulings,  or  evi- 
dence and  rulings  thereon,  but  on  the  record 
Itself.  The  third  clause  requires  that  within 
IS  days  after  said  5  days,  or  within  15  days 
after  the  filing  of  the  statement  or  statements 
referred  to  In  the  second  clause,  a  petition  for 
new  trial  shall  be  filed,  stating  specifically 
the  grounds  for  such  new  trial,  and  provides 
that,  in  case  all  the  steps  spedfled  In  tbe 
clause  have  been  taken,  judgment  shall  be 
stayed,  but  that.  In  case  of  default  In  any 
step,  judgment  shall  be  entered  as  If  Huch 
claim  had  not  been  made,  etc.  We  do  ntft  see 
that  this  clause  Is  applicable  to  a  motion  in  ar- 
rest of  Judgment  Such  a  motion  of  Itself 
sets  forth,  and  must  necessarily  set  forth,  the 
ground  on  which  It  proceeds.  To  require  a 
petition  for  a  new  trial  to  be  filed  In  addition 
to  It,  setting  forth  specifically  tbe  grounds 
enumerated  In  It  would  be  an  Idle  proceed- 
ing. We  are  of  the  opinion  that  all  that  is 
Intended  by  the  reqniremrat  of  section  d  Is 
that,  on  the  filing  of  the  motion  within  the 
time  limited,  the  clerfe  of  the  common  pleas 
division  BbaD  certify  the  papers  In  the  case 
to  the  appellate  division,  as  provided  In  the 
fourth  clause  of  section  6,  in  the  same  man- 
ner as  though  It  were  a  petition  for  a  new 
trial.  We  think,  therefore,  that  the  common 
pleas  division  erred  In  granting  the  plaintiff's 
motion  for  judgment  and  execution,  and  that 
Hie  motion  in  arrest  of  Judgment  should  have 
been  certlflecl  to  this  division  for  hearing. 
Fetltlon  tor  new  trial  granted,  and  case  re- 
mitted to  tbe  common  pleas  division,  with  dl> 
rection  to  certify  it  to  this  court  on  the  plaln- 
tllTB  motion  In  arrest  of  Judgment; 

RAILTON  T.  TATLOB  et  aL 

(Supreme  Court  of  Rhode  Idand.    Nov.  23, 

1897J 

Landlord  avd  TmrANT— KBeLiosROS— PLau>iMO. 

1.  A  provision  In  a  lease  tliat  the  property  of 
the  leasee  is  to  be  kept  on  the  premises  at  the 
risk  of  the  lessee  In  regard  to  damage  by  fire, 
water,  or  otherwise,  is  not  a  bar  to  an  action 
by  lessee  for  damage  to  his  goods  arising  from 
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ttie  negligent  mattaKMient  bf  Um  lepsor  of  a 
■team-heating  apparatus. 

2.  Wh«re  a  lewee  aaea  tor  damage  to  hli 
ffoodb  arising  from  the  negligent  management 
by  the  lessor  ot  a  steam-beating  apparatus,  the 
rule  of  caveat  emptor  does  not  apply,  as  the 
lessee  does  not  claim  that  the  bailauig  Itself  Is 
Dot  suitable  for  the  purpose  for  which  he 
hired  it. 

3.  A  demurrer  to  a  special  plea  in  bar  reaches 
back  through  the  whole  record,  and  attaches 
■pon  the  first  snbstantial  defect  In  the  plead- 
Inipk 

4.  A  landlord,  who  uo  oeriigaitlr  manages 
a  tteam-heating  apparatoa  that  the  goods  of 
Us  tenant  are  damaged  by  the  smoke,  ashes, 
etk..  therefrcmi,  is  Uaue  to  Us  tenant  n»  such 
damage. 

C.  A  connt  in  a  declaration  b;  a  lessee  claim- 
ing damages  from  a  leeeor  for  Injury  to  goods 
while  in  the  leased  building,  attributing  the  in- 
jury to  the  fact  that  the  building  and  the 
steam-heating  apparatus  therein  were  not  pro^H 
erty  constructed,  does  not  state  a  cause  of  ac- 
tion, when  there  is  no  allegation  that  the  con- 
dition of  the  premises  haa  been  changed  since 
the  commencement  of  the  tenancy. 

Trespaes  on  the  case  for  negl^ence  hj 
Helen  A.  BaUton  againat  BonBom  O.  Taylor 
and  another.  A  demnmr  to  a  special  plea 
In  bar  ta  anstolned. 

Tames  O.  Colllna  and  James  O.  Collins,  Jr., 
for  plaintiff.  James  L.  Joiks,  for  defendants. 

TUXXNGHAST,  7.  Ibis  l>  an  action  of 
trespass  on  iAe  cose  for  negligence.  The 
plaintiff  Is  a  tenant  of  the  defendant '^I^lor 
under  a  wrltrak  lease.  The  dedoratlon  al- 
leges, In  the  first  connt  thoreof,  that  the 
plaintiff  entered  Into  possession  of  the  store 
In  question, ,  which  consisted  of  a  portion 
onlj  of  the  building  owned  and  controlled 
bj  the  defendant  Taylor;  tbat  a  portion  only 
of  the  cdlor  under  said  store  Is  occupied  tqr 
plaintiff;  that  the  raoalnder  of  said  cellar 
la  occupied  by  said  Taylor,  and  contains 
Bteom-faeatiiv  aroaratns,  planned  for  and 
used  by  said  defendant  in  the  heating  of  the 
stores  and  rooms  In  said  building;  that  said 
heating  apparatus  was  put  in  1^  defendant, 
mnd  Is  under  his  control  and  management; 
tbat  said  store  was  let  to  the  plaintiff  for 
the  purpose  of  a  dry-goods  store;  and  that 
ibe  defoidant  Taylor  has  so  negllgentiy  man- 
aged his  part  of  the  premises,  indndlng  the 
heating  apparatus,  and  oU  appliances  con- 
nected therewltiir  as  to  cause  large  amounts 
of  smoke,  dirt,  ashes^  gsses,  and  an  excess* 
iTe  amount  of  beat  to  arise  Into  the  plain- 
tUFs  store,  and  render  the  same  unfit  for 
the  purposes  of  trade,  thereby  greatiy  dam- 
aging the  stock  of  goods  of  the  plaintiff; 
and.  furthermore,  that  said  defendant  has 
persisted  in  said  negligenoe,  though  often 
warned  hy  the  plaintiff  of  the  damage  he 
was  thereby  doing.  The  second  count  ol- 
1^^  that  the  plalntlff'a  store  was  let  to  her 
by  said  defendant  for,  and  used  by  her  in, 
the  sale  of  dry  goods,  fancy  goods,  etc.;  tbat 
said  defendant  kept  and  used  a  portion  of 
the  cellar  under  the  store  for  the  beating  of 
the  building,  having  furnished  the  aame 
with  steam-beating  apparatus;  that  there 


were  means  supplied  for  the  receiving  of 
coal  Into  said  cellar,  and  for  the  remoral  of 
ashes  therefrom,  all  of  which  were  put  In 
and  constructed  in  an  unsafe  and  unsuitable 
condition  for  the  use  they  were  Intended  tor, 
and  to  which  they  were  afterwards  put;  that 
said  cellar  was  let  to  and  used  by  one  Bliss 
for  the  heating  of  said  building,  he  being  a 
tenant  of  the  upper  portions  of  said  build- 
ing; that  said  Bliss  entered  into  possession 
and  used  said  apparatus  and  the  appurte- 
nances thereunto  connected,  as  was  Intended 
by  said  defendant  that  they  should  be  used, 
and  as  a  result  thereof  large  quantities  of 
smoke,  dust,  coal,  dirt,  ashes,  gases,  and  an 
excessive  amount  of  heat  were  caused  to 
arise  Into  the  store  of  the  plaintiff;  that  said 
defendant  "waa  frequenUy  warned  of  these 
defects,  but  neglected  to  remedy  the  same; 
and  that  by  reason  thereof  the  plaintiff  has 
suffered  damage  by  reason  of  the  loss  of 
trade,  etc.  The  third  and  fourth  counts  are 
substantially  like  the  second.  After  the 
commencement  of  the  action,  the  plaintiff, 
by  leave  of  court,  summoned  in  Barlan  P. 
Bliss  as  a  defendant,  and  in  sundry  addi- 
tional counts  charges  him  with  negligence  in 
the  management  of  said  heating  apparatus, 
which  plaintiff  here  alleges  was  under  his 
control.  Other  counts  were  also  added,  char- 
ging the  defendants  JolnUy  with  negligence 
In  the  control  and  management  of  said  heat- 
ing apparatus,  and  also  charging  that  aatd 
heating  apparatus  was  improperly  construct- 
ed as  aforesaid,  whereby  plaintiff  suffered 
damage.  To  this  declaration  the  defend- 
ant Taylor  has  filed  a  special  plea  in  bar.  set- 
ting up  that  by  the  terms  of  the  lease  enter- 
ed into  between  him  and  the  plaintiff  it  was 
agreed  tbat  be  should  not  be  liable  for  any 
loss  or  damage  suffered  by  the  plaintiff  from 
any  cause  or  reason  whatsoever;  wherefore 
be  prays  Judgment,  ete.  The  provision  In 
the  irase  relied  on  In  bar  of  the  action  Is  as 
foUows:  "And  It  Is  also  hereby  understood 
and  expressly  agreed  by  the  parties  to  this 
indenture  tbat  all  merchandise,  furniture, 
and  property  of  any  kind  which  may  be  on 
the  premises  during  tiie  continuance  of  this 
lease  Is  to  be  at  tiie  sole  risk  and  hazard  of 
the  lessee,  and  that.  If  the  whole  or  any  part 
thereof  shall  be  destroyed  or  damaged  by 
fire,  water*  or  otherwise,  or  fey  the  use  or 
abuse  of  the  Oochltnato  water,  or  by  the 
leakage  or  bursting  of  water  pipes,  or  In  any 
other  way  or  manner,  no  part  of  aald  loss 
or  damage  Is  to  be  chafed  to  or  be  borne 
by  the  lessor  In  any  case  whatever.  And  the 
lessee  further  promises  that  she  will  keep 
wlKde  and  In  good  condition  all  the  window 
and  other  glass  on  the  premises,  and  also 
the  pliWB,  faucets,  and  water  llztnres,  and 
tbat  she  wlU  leave  the  same  whole,  and  in 
good  ooiidlti(ui,  at  the  termfaiatl(m  of  this 
leasfc"  The  plaintiff  contends  that  this  pro- 
vision cannot  properly  be  so  construed  as  to 
exempt  the  lessor  from  liability  for  his  own 
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negligence  or  for  tiiat  of  bis  BerrantB  and 
agenta.  We  agree  to  this  contention.  The 
exemption  clause  oC  tlie  provision  abore 
quoted  indndea  two  claeaea  of  caoaea  ot  In* 
JniT  Trhlch  ml^t  be  anatalned  by  plaintiff, 
Tlx.  damage  by  fire  and  damage  by  water, 
and  tbe  otb^  and  mora  general  terma  uaed 
in  connection  tlierewitb  are  evidently  but 
different  forma  of  tbese  two  poaalble  qanaea 
of  injury,  and  tfawe  la  nothing  to  show  that 
they  were  intended  to  embrace  matters  out- 
side of  those  specifically  named.  In  other 
words,  tbe  general  expresidon,  "or  in  any 
ofha  way  or  manner,"  does  not  atand  alcme, 
but  Immedlattfy  follows,  and  la  clearly  a, 
part  of,  ttie  veclfi<!Atlon  rdating  to  damage 
by  water,  and  abould  be  construed  as  re- 
laUng  to  tiie  same  stibJect-matter.  More- 
over, it  an»ears,  by  examination  of  tbe  orig- 
inal lease  on  file  In  the  case,  that  the  entire 
provision  in  question,  like  all  of  tbe  other 
provisions  therein,  is  In  print,  and  that  tbe 
form  used  was  evidently  intended  for  tbe 
city  of  Boston,  aa  it  refers  to  Cochituate  wa- 
ter; and  we  think  n  la  evident  that  what  tbe 
parties  bad  In  mind  when  uaing  the  lan- 
guage, "tcf  the  uae  or  abuso  of  Oocliituate 
water,  or  by  the  leakage  or  bursting  of  wa- 
ter plpee,  or  in  any  otlwr  way  or  manner," 
was  ouch  damage  only  aa  might  result  from 
the  use  or  abuse  of  puUle  water  In  said 
building.  If  it  had  been  understood  or 
M^reed  by  the  parties  that  tbe  exemptira. 
was  to  extend  b^rond  tbla,  and  Include  an- 
other and  distinct  cause  of  injury,  viz.  the 
lessor's  own  negligence  In  tbe  management 
and  lue  of  tbat  part  of  the  premises  remaln- 
big  in  bis  control,  including  the  beating  ap- 
paratus, tb^  would  doubtless  have  stlpulalr 
ed  to  that  effect,  and  not  have  left  so  Im- 
portant a  matter  In  any  doubt  Of  course, 
we  do  not  wish  to  be  understood  by  what  we 
have  tiius  said  as  intimating  w&at  the  legal 
effect  of  auch  a  atipulatlon  would  be  bad  It 
been  Incorporated  in  tbe  lease.  It  ia  a  fa- 
miliar rule  in  tbe  construction  of  contnicta 
tbat  general  terma  are  restricted  and  limited 
by  particular  recitals,  when  used  In  con- 
nection with  them.  Lawson,  Gout  I  388; 
Vaughan  v.  Porter,  16  Vt  270;  Gage  v.  Tlr- 
rell,  9  Allen,  805;  Hariia  v.  Oorlies,  40  Minn. 
306,  41  N.  W.  940;  Torrance  v.  McDougald, 
12  Ga.  S26;  Fayler  v.  Homersham,  4  Maule 
&  S.  423,  427;  Jones,  Com.  &  Tr.  Cent.  $  220. 
"All  words,"  says  Load  Bacon,  '*wfaetiier  they 
be  In  deeds,  or  iftatutes,  or  otherwise.  If  th^ 
be  general,  and  not  express  and  precise, 
shall  be  restrained  unto  the  fitness  of  tbe 
matter  and  tbe  person."  Bac  Law  Max. 
Beg.  10;  Hol!hnan  V.  Insurance  Co.,  ^  N.  T. 
41B.  In  Saner  v.  Bllton.  7  Ob.  Div.  810. 
which  was  an  action  on  a  covenant  to  rebate 
rent  In  case  of  ''inevitable  accident"  It  was 
held  that  tbe  words  Imported  something 
ejnsdem  generis  with  what  bad  been  men- 
tioned prevtously,  and  did  not  apply  to  tbat 
which,  though  not  avoidable  so  far  as  tbe 
lessee  was  concerned,  waa  not,  in  its  nature, 


Isevltalde.  We  ttaorefore  decide  that  tbe  ex- 
emption dause  In  question  doea  not  rdeise 
the  dtfendant  Tayln  from  UaUUty  for  bis 
'own  negligence. 

Aa  to  the'defendanTa  contention  tbat  tbe 
rule  ot  caveat  emptor  applies  aa  to  the  fit- 
ness of  tlie  leased  premises  for  tbe  use  to 
which  tbe  tenant  pute  them,— that  is,  that 
there  is  no  implied  warranty  in  tbe  lease  of 
a  store  or  warehouse  that  the  building  ia 
well  built,  or  fit  for  any  particular  use,— we 
r«p]y  tha^  admitting  this  to  be  the  law  (and 
tbe  cases  are  aubatantlally  to  that  effect. 
See  Dutton  v.  Gerrlsh.  9  Gush.  89;  McGlasb- 
an  V.  TUlmadge,  87  Barb.  818;  Llbb^  v. 
Tolford,  48  Me.  816;  Lncaa  v.  Coulter,  104 
Ind.  81,  8  N.  S.  622;  TayL  LandL  &  T.  | 
822;  Wood.  Landl.  &  T.  pp.  617,  518).  yet  It 
la  not  controlling  In  this  caise,  for  tbe  very 
obvioua  reason  that  here  the  plaintiff  Is  not 
claiming  that  tbe  store  in  question  is  not 
suiteble  for  the  purpose  for  which  ahe  hired 
it,  but  tbat  the  detendant.  by  tbe  negligent 
and  improper  management  of  a  certain  paurt 
of  tbe  buHdlng  and  tbe  appurtenances  con- 
nected therewith  other  than  and  outelde  of 
tbat  leased  1^  her,  haa  thereby  rendered  it 
unaniteUe,  and  caused  ber  damage  and  In- 
Jury. 

Aa  the  defendant's  counsel  has  called  our 
attention  to -certain  defecte  in  the  declara- 
tion, and  as  tbe  demurrer  reachea  back,  in 
effect  through  the  whole  record,  and  at- 
taches ultimately  upon  the  first  substantial 
defect  In  the  pleadlnga  (Gould,  PI.  c  9.  H 
80-89;  Stepb.  Fl.  [Heard's  Ed.]  *144;  6  Enc. 
PI.  ft  Prac.  8S1;  Ward  v.  Sackrlder.  3  Calnes, 
263;  Railroad  Co.  v.  NelU,  16  111.  271;  Bald- 
win V.  Gross,  5  Ark.  510;  Ciarlock  v.  Spenco*, 
7  Ark.  22;  Smith  v.  Stete,  66  Md.  219,  7  Atl. 
40;  Ellis  V.  Ellis,  4  B.  1. 122),  it  becomes  nec- 
essary to  determine  as  to  the  auflScIency  of 
the  plaintlfTs  declaration.  We  think  the  first 
count  thereof  aufficimtly  states  a  cause  of' 
action  for  negAlgence.  We  think  the  seoond, 
third,  and  fourth  counts  are  lud  in  that  the 
plaintiff  thereunder  seeks  to  recover  dam- 
ages by  reason  of  tbe  foulty  construction  of 
certain  parts  of  the  buUdlng,  and  also  of  tbe 
ateam-taeating  apparatoa  connected  there- 
with. The  mere  fact  that  tbe  building,  to- 
gether with  said  apparatus,  was  not  properly 
constructed,  gives  the  plaintiff  no  cause  of 
action,  as  the  defendant  had  the  right  to 
conatmct  fala  building  as  he  saw  fit,  so  long 
as  be  violated  no  one's  righta;  and  ahe  does 
not  allege  tbat  tbe  condition  of  the  premises 
baa  been  changed  since  the  commencement 
of  the  tenancy.  See  Henson  v.  Beckwltb,  20 
R.  L169,  37  Atl.  702.  If,  however,  he  used 
a  defective  appliance  In  said  building,  to  tbe 
plaintiff's  damage  aa  tenant,  tbat  might  con- 
stitute actionable  negligence  on  his  part. 
Said  second,  thbrd,  and  fourth  counts  are 
therefore  quashed.  We  think  the  counts 
contelned  in  the  amendment  to  the  declara- 
tion aufficlentiy  state  a  case  of  negligence  in 
the  management  and  use  of  tbat  part  ot  the 
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premises,  Inclndlng  the  heating  apparatus, 
which  Is  alleged  to  have  been  tmder  the 
control  of  the  defendante,  either  Jointly  or 
seTerally,  and  these  counts  are  therefore  sns* 
talned.  The  demurrer  Is  sustained*  and  the 
special  plea  in  bar  overruled.  Case  remit- 
ted to  the  common  pleas  division  Cor  further 
proceedings.  - 

(fSKO.  400) 

DuoKErrr  et  aL  t.  national  mechan- 
ics- BANK  OF  BALTIMORE]  et  ol. 

(Court  of  A^eals  of  Msrylaiid.  Dee.  1, 1887.) 

Trusts— CoNviiuioK  bt  Trustss  or  Dbp(»its 
IS  Bank — Liuilitt  of  Bank — Lhhtatioks — 
Wao  KAT  Plud  Statdtb— Hot  Cbfbnss  Iw- 

TOKBD. 

1.  A  bank  credited  to  the  personal  accouot  of 
C,  who  was  trustee  of  an  estate,  the  proceeds 
of  a  check  deposited  therein,  issued  in  payment  of 
a  debt  due  such  estate,  in  these  words:  "Par 
to  the  order  of  S.,  cashier,  $2,000,  for  deposit  to 
ttie  credit  of  C,  oeiug  the  balance  of  pnrdiase 
moD^  dne  him  as  trustee  from  J."  C.  drew  the 
money  from  the  baok,  and  embessled  It  Hdd, 
that  tiie  bank  was  not  liable  to  the  estate  on 
the  tbeory  that  it  knowluglr  participated  In  the 
breech  of  trust,  since  It  credited  the  proceeds  as 
directed  in  the  check. 

2.  The  bank  was  liable  to  said  estate  for  the 
proceeds  of  a  check  deposited  therein,  and  cred- 
ited to  C'l  personal  account,  and  afterwards 
drawn  and  embezzled  by  C,  where  the  check 
was:  "Pay  to  tbe  ordw  of  &,  cashier,  (2,024^ 
to  deporit  to  the  credit  of  0^  trustee. 

8.  The  liabilitT  of  tht  bank  was  sot  affected 
br  the  fact  that  0.  ratified  its  act  hi  facing  the 
money  to  his  indiTidual  credit. 

4.  A  participant  In  a  breach  trust  cannot 
inrohe  the  defense  of  limitations. 

6.  The  defense  of  limitations  Is  not  aTaUable, 
unless  pleaded. 

Appeal  from  drcult  conrt  of  Baltimore 
city. 

Bill  by  Marlon  Dnckett  and  others,  trus- 
tees, against  the  National  Mechanics'  Bank 
of  Baltimore  and  Henry  W.  Olagett  to  re- 
corer  money  belonging  to  the  trust  estate 
dqwelted  In  defendant  bank,  and  drawn 
therefrom  and  embeszled  by  defendant  Clag- 
ett  From  a  decree  dismissing  the  bill,  com- 
plainants appeal.   Reversed  and  remanded. 

Argued  before  Mo9HEBI(Y,  a  J.,  and 
BRTA14,  PAOB^  BOXD,  FOWLER  ud  BOB- 
BBTS,  JJ. 

Marion  Dnckett,  Charles  Stanley,  and  David 
S.  Briscoe,  for  appellants.  Barton  ft  Wllmer 
and  Randolph  Barton,  Jr.,  for  appellees. 

McSHERRT,  C.  J.  These  proceedings  had 
their  origin  In  a  bill  filed  by  the  appellants 
against  the  appdlees  in  the  ctrculti  court  of 
Baltimore  city.  The  appellants  are  trustees, 
who  were  appointed,  by  an  order  of  the  cir- 
cuit conrt  for  Prince  George's  county,  in  the 
place  and  stead  of  Heniy  W.  Clagett,  the 
survivor  of  three  trustees  named  in  the  will 
of  John  D.  Bowling.  To  these  latter  (the 
testamentary  trustees)  certain  funds  were 
bequeathed  by  Mr.  Bowling,  to  be  held  in 
trust  for  the  purposes  designated  In  the  will; 
but;  M  those  purposes  hare  no  rdatlon  what* 


ever  to  the  awsttons  presented  In  the  record, 
they  need  not  be  alluded  to  here.  It  Is 
only  necessary  to  atiate  that  the  funds  nor 
In  controversy  formed  part  of  the  corpus  of 
that  trust  estate.  Upon  the  death  of  his  as- 
sociates, Clagett  became,  under  a  deme  of 
the  circuit  court  for  Prince  George's  county, 
sole  trustee;  and  thereafter,  having  made  de- 
fault to  the  trust  estate,  was  In  due  course 
removed,  and  the  appellants  were  Immediate- 
ly appointed  to  discharge  the  trusts  created 
by  the  will  of  Mr.  Bowling.  Among  the  In- 
vestments belonging  to  the  trust  estate  In  the 
hands  of  Clagett  were  twoi  mortgages,  each 
for  $2,000,  one  dne  by  Thomaa  S.  Duckett 
and  the  other  by  Waahlngton  J.  Beall.  The 
mortgage  given  by  Beall  was  foreclosed  by 
Olagett  after  he  became  sole  trustee,  and  the 
money  realized  from  the  sale  was  paid  to 
him  through  Mr.  Charles  H.  Stanley.  The 
paymait  was  made  by  Mr.  Stanley's  check, 
which  reads  as  follows:  **lAnrel,  Md.,  Febm- 
aiy  13,  1892.  Citizens'  National  Baok:  Pay 
to  the  order  of  James  Scott,  cashier,  92,000,00 
(two  thousand  dollars),  for  deceit  to  credit 
of  Henry  W.  Clagett;  being  the  balance  of 
purchase  money  due  him  as  trustee  from 
John  R.  Goale.  a  H.  Stanley."  When  the 
Duckett  mortgage  matured  the  amount  se- 
cured by  it  was  paid  to  Clagett  through  Mr. 
Stanley  by  a  check  In  these  words:  "State 
of  Maryland,  Citizens*  National  Bank  of 
Laurel.  Laurel,  Maryland,  ,6ept  17,  1S92. 
Pay  to  the  order  of  James  Scott,  cashier, 
^2,024.30  (two  thousand  and  twenty-four 
30/100  dollars),  to  deposit  to  the  credit  of 
Henry  W.  Clagett,  trustee.  O.  H.  Stanley." 
Both  of  thrae  checks  were  deposited  In  the 
National  Mechanics'  Bank  of  Baltimore, 
where  Clagett  kept  an  individual  or  person- 
al account,  and  the  proceeds  of  each  woe 
carried  to  his  credit  In  that  account.  Clag- 
ett, In  his  capacity  as  trustee,  had  no  ac- 
count with  the  tmnk.  The  Individual  ac- 
count of  Clagett,  Including  the  proceeds  of 
the  two  checks  just  transcribed,  was  drawn 
on  from  time  to  time  by  blm,  and  bXUx  his 
removal  as  trustee  it  was  discovered  that 
these  funds  had  been  dissipated  and  spent. 
Clagett  was  and  still  is  Insotv^t  The  new 
tmstees  (the  present  appellants)  made  de- 
mand upon  the  National  Mechanics'  Bank 
for  a  restitution  of  the  amount  of  the  two 
checks,  dalming  that  the  bank  was  account- 
able therefor,  because  It  had  wrongfully 
placed  the  proceeds  thereof  to  Clagett's  In- 
dividual account.  Instead  of  to  bis  account 
as  trustee,  and  had  thereby  aided  and  par- 
ticipated in  his  breach  of  trust,  and  to  en- 
force that  demand  they  filed  the  pending  bill 
against  the  bank  and  Clagett.  Upon  final 
hearing  the  circuit  court  of  Baltimore  city 
decreed  that  the  bank  was  not  liable,  and 
dismissed  the  bill,  whereupon  this  appeal 
was  taken. 

The  tdtlmate  inquiry  Is  whether,  under  the 
circumstances  stated,  the  bank  Is  liable  to 
make  good  to  the  new  trustees  the  amounts 
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of  these  two  cbecks.  In  addition,  there  are 
subordinate  questions  arising,  by  way  of  de- 
fense, that  will  be  disposed  of  after  the  main 
one  has  been  dealt  with. 

There  can  be  no  dispute  that,  as  a  general 
principle,  all  persons  who  knowingly  partic- 
ipate or  aid  In  committing  a  breach  of  trust 
are  responsible  for  the  money,  and  may  be 
compelled  to  replace  the  fund  which  tbey 
have  been  lustmmental  In  diverting.  Every 
Tlolatlon  by  a  trustee  of  a  duty  which  equi- 
ty lays  upon  him,  whether  willful  and  fraud- 
ulent, or  done  Mrough  negligence,  or  arising 
through  mere  oversight  or  forgetfulness,  is  a 
breach  of  trust.  2  Pom.  Eq.  Jur.  S  1079. 
There  Is  hi  such  Instances  no  primary  or  sec- 
ondary liability  as  req^ects  the  parties  guilty 
of,  or  participating  In,  the  breach  of  trust, 
because  all  are  equally  amenable.  That  a 
Iveacb  of  trust  was  committed  by  Clagett 
does  not  admit  of  a  doubt  The  defaulting 
trustee  was  removed  because  he  was  a  de- 
f&.nlter.  He  unquestionably  received  the 
proceeds  of  these  two  chet^,  and  those  pro* 
ceeds  formed  part  of  the  corpus  of  the  trust 
estate  vblcb  It  was  his  Imperative  duly  to 
preserve  Intact.  Instead  of  performing  that 
dnl7,  he  spent  the  funds,— they  have  disap- 
peared, and  be  bas  not  explained  what  he  did 
with  them,— and  It  can  make  no  possible  dif- 
ference for  what  purpose  be  did  spend  them, 
If,  by  spending  them,  be  Impaired  the  corpus 
of  the  trust  estate;  and  that  be  did  impair 
the  corpus  of  the  trust  estate  no  one  pre- 
tmds  to  deny.  Whoever  knowingly  aided 
htm,  or  knowingly  participated  with  him.  In 
misapplying  that  fund,  becune,  \fy  reason  of 
so  aiding  and  so  participating,  eqnally  liable 
with  blm  to  make  the  fund  good  by  restoring 
It  to  the  trust  estate.  Id.  If  the  bank 
knowingly  aided  and  participated  In  CIi^ 
etf  8  breach  of  trust,  then  the  bank  Is,  be- 
yond dispute,  as  responsible  to  the  new  trus- 
tees aa  Is  the  defaulting  tmstee  himself. 
This  llablli^  of  the  bank  depends*  however, 
altogether  upon  the  contingency  that  It 
knowingly  aided  the  trustee,  Glagett,  to  eom- 
mlt  llie  default  of  which  be  was  undeniably 
ffull^.  If  without  knowledge  of  GlagettTs 
misconduct,  or  If  vrlthont  sufflt^nt  notice  to 
put  It  on  Inquiry  that  would  have  enabled  It 
to  ascertain  that  Gli^^ett  was  mingling  with 
bis  Individual  deposits,  and  using  aa  his  own, 
ihon^  that  the  bank  knew,  or  bad  the  means 
of  knowing,  vras  tmst  money;  or  If  it  was 
merely  the  Ihnocent  agen^  through  which, 
without  fault  or  negligence  on  Ite  part,  Glag^ 
ett  depleted  the  trust  estate,-4hen  It  was  not 
guil^  of  aiding  him  In  misappropriating  the 
tmst  fimd,  and  Is  not  liable  to  restore  It  In 
seeking,  then,  to  solve  the  principal  Inquiry, 
we  must  look  to  the  record  for  the  evidence 
which  wni  fasten  on  the  bank  this  knowl- 
edge or  notice.  If  In  fact  It  possessed  snch 
knowledge  or  notice. 

At  the  outset.  It  ought  to  be  noted  that 
there  Is  a  marked  difference  between  the 
phraseology  and  the  legal  ^ect  of  the  two 


checks  already  set  forth.  The  one  Is  paya* 
ble  to  Scott  cashier,  for  deposit  to  the  credit 
of  Olagett  personally,— that  Is,  not  In  his  ca- 
pacity as  trustee,— though  tbei-e  Is  a  memo- 
randum added  of  which  we  will  sprak  In  a 
moment  The  other  check  Is  payable  to 
Scott  cashier,  **to  deposit  to  the  credit  of 
Henry  W.  Clagett  trustee."  Apart  from 
these  two  checks,  and  the  Information  which 
tbey  tbemselv^  by  th^  terms.  Imparted, 
there  Is  no  pretense  that  Uie  bank  had  any 
notice  or  knowledge  that  the  funds  odlected 
on  them  belonged  to  or  formed  part  of  any 
trust  estate,  or  were  other  than  Clagett's  own 
Individual  property.  As  a  consequence,  we 
are  restricted  to  the  checks  akme  In  deter- 
mining whethn  the  bank  Is  liable.  It  Is  true, 
undoubtedly,  that  a  bank  Is  bound  to  honor 
the  checks  of  Ito  customer  so  long  as  he  has 
funds  on  deposit  to  his  credit  unless  such 
funds  are  Intercepted  by  a  gaimlshment  or 
other  like  process  or  are  held  under  the 
bank's  right  of  set-off.  It  Is  equal^  true 
that  whenever  money  Is  placed  In  bank  on 
deposit  and  the  baiUe's  officers  are  unaware 
that  the  fund  does  not  belong  to  the  person 
depositing  It  the  bank,  upon  paying  the  fund 
onton  the  depodtor's  check,  will  be  free  from 
liability,  even  though  It  ^ouU  afterwards 
turn  out  that  the  fund  In  reality  belonged  to 
some  one  else  than  the  Individual  who  de- 
posited It  It  Is  Immaterial,  so  far  as  re- 
spects the  duty  of  the  bank  to  the  depositor. 
In  what  capacity  the  depositor  holds  or  pos- 
sesses the  fund  whi<dt  be  places  on  deposit. 
The  obligation  of  the  bank  Is  simply  to  ke^ 
the  fund  safely,  and  to  return  Jt  to  the  prop- 
er pwBon  to  pay  It  to  his  order.  If  It  be 
d^iOBlted  by  one  as  trustee,  the  depositor, 
as  trustee  has  the  tight  to  withdraw  It  and 
the  bank.  In  the  abeence  of  knowledge  or  no* 
tice  to  the  contrary,  would  be  bound  to  as- 
sume that  the  tmstee  would  approi^te  the 
mtmey,  when  drawn,  to  a  proper  iis&  Any 
other  rule  would  throw  vpim  a  bank  the  duty 
of  Inquiring  as  to  the  appropriation  made  of 
every  fund  deposited  by  a  trustee  or  other 
like  fiduciary;  and  the  ImpodUon  of  -such  a 
duty  would  practically  put  an  end  to  the 
banking  business,  because  no  bank  could  pos- 
sibly conduct  bntdnesB  If,  without  fault  on  Ite 
part  It  were  held  accounteble  for  the  mis- 
conduct or  malversations  ot  Ite  depoidtors 
who  occupy  some  fiduciary  relation  to  the 
fund  placed  by  them  with  the  bank.  In  the 
absence  of  notice  or  knowledge,  a  bank  can- 
not question  the  right  of  Ite  customer  to  with- 
draw funds,  nor  r^use  (except  In  the  In- 
stances already  noted),  to  honor  his  demands 
by  check;  and  therefore,  even  though  the 
deposit  be  to  the  customer's  credit  In  trust, 
the  bank  is  under  no  obligation  to  look  after 
the  aroropriation  of  the  trust  funds  when 
withdrawn,  or  to  protect  the  trust  by  set- 
ting up  a  Jus  tertll  against  a  demand.  But 
If  the  bank  has  notice  or  knowledge  that  a 
breach  of  tmst  Is  being  committed  1^  an 
improper  withdrawal  of  funds,  or  If  It  par- 


Digitized  by 


Google 


DUCEETT  T.  NATIOKAL  MSCHA^nCS*  BASK. 


986 


tlcUiatei  tn  the  profits  or  fruits  of  the  fund, 
then  tt  will  be  undoubtedly  liable.  In  sup- 
port of  these  general  prtaiciples.  If  support 
they  need  at  all,  we  may  refer  to  Monnerlyn 
T.  Bank.  88  Qa.  333,  14  S.  B.  654;  Bank  r. 
Rellly.  124  U.  404,  14  N.  B.  657;  Board  of 
Chosen  Freeholders  of  County  of  Essex  v. 
Newark  City  Nat  Bank,  48  H.  J.  Eq.  51.  21 
AtL  185,— all  cited  In  S  Am.  &  Eng.  Bnc 
Law  <2d  Ed.)  833,  834;  Walker  t.  Bank,  25 
Fed.  255;  1  Morse,  Banks,  §  317;  Bwlft  T. 
WlUiams,  68  Md.  237,  11  Aa  835. 

As  the  bank,  then,  would  not  be  respon* 
slble  for  the  use  made  of  the  tmst  funds  by 
the  trustee  unless  It  knowingly  participated 
in  a  breach  of  trust  or  profited  by  the  fraud, 
do  the  checks,  which  are,  as  we  have  said, 
the  only  evidence  In  the  recmd  on  this  branch 
of  the  case,  show  that  the  bank  is  liable? 
As  respects  the  first  check,  representing  the 
proceeds  ot  the  foreclosures  of  the  Beall 
mortgage,  we  are  of  opink>u  that  there  Is  no 
UaUlIty  on  the  part  of  the  bank.  It  wUl  be 
remembered  that  this  particular  check  was 
not  made  payable  to  Clagett,  as  trustee  nor* 
being  payable  to  ficott.  cashier,  woe  the  pro- 
ceeds  directed  to  be  placed  to  the  credit  of 
Clagett.  trustee.  In  placing  the  proceeds  to 
tbe  Individual  credit  of  Clagett,  the  honk  did 
Just  precisely  the  thing  It  was  directed  on 
the  face  of  the  chedi  to  do.  In  doing  this  tt 
violated  no  duty  to  any  one.  Wless  the  addl- 
turn  of  the  wo^  *^big  tbe  balance  of  pnr^ 
chase  money  due  him  as  trustee  from  John 
R.  Coale^"  controlled  the  expttdt  direction  In 
the  body  of  the  check  to  dqraslt  the  fund  to 
the  credit  <tf  Clagett  tndlvldnally,  and  gave 
the  bank  notice  that,  taistead  of  doing  what 
the  check  required  should  b«  done.  It  must 
do  sometbing  It  was  not  Inatmcted  to  do  at 
all,  vhL  phice  the  funds  to  the  credit  at  Clag- 
ett as  trustee.  Mr.  Stanley's  dteck  was 
drawiw  not  an  the  National  Mechanics*  Bank, 
bat  upon  the  Citizens*  National  Bank  of 
Uinrel;  and  the  memorandum  descriptive  of 
what  the  funds  were,  or  the  source  from 
whence  they  came,  was  neither  an  instruc- 
tion to  the  MecbanlcB*  Bank,  through  which 
the  check  passed,  as  to  the  account  In  which 
these  funds,  when  coDected  from  the  Citizens' 
Bank,  should  be  credited  1o  the  Mecbanlcs' 
Bank,  to  Clagett,  nor  was  It  a  notification  to 
the  Mechanics*  Bank  that  tbe  funds  were  Im- 
pressed with  a  trust  that  would  be  Invaded 
by  their  being  carried  to  Clagett's  individual 
credit.  On  the  contrary,  the  specific  instruc- 
tion on  the  face  of  the  check  was  to  credit 
Clagett  indiridnally  with  the  proceeds,  what- 
ever the  origin  or  ultimate  use  of  those  pro- 
ceeds might  \>e.  Tbis  memorandum  Imposed 
no  duty  on  the  Mechanics'  Bank,  and  oper- 
ated only  to  subserve  the  convenience  of  tbe 
drawer  of  the  check.  In  tbe  case  of  Bank 
V.  Dodge,  124  U.  S.  333.  8  Sup.  Ct.  521,  It  ap- 
peared that  tbe  clerk  of  the  United  States 
district  court  for  the  Southern  district  of  H- 
linoia  deposited  with  tbe  State  National  Bank 


the  funds  belonging  to  the  registry  of  the 
court  Wh^ievcf  a  deposit  was  made  it  was 
accompanied  by  a  d^Kwlt  ticket  giving  tbe 
number  of  the  bankruptcy  case  to  which  the 
fund  belonged,  and  a  corresponding  entry  was 
made  npon  the  books  of  the  bank,  indicating 
that  the  particular  deposit  bdonged  to  a  par- 
ticular case  deadgnated  1^  its  number.  AH 
this  was  fully  understood  by  the  officers  of 
the  bank.  When  checks  signed  by  the  clerk, 
and  countersigned  by  the  judge,  were  drawn 
upon  this  account  the  number  of  the  case  to 
whldi  the  fund  to  be  paid  on  the  check  be- 
longed was  written  pn  tbe  upper  right-hand 
conux  ot  the  check,  following  the  words 
"Case  Na"  Numerous  deposits  woe  made 
in  many  cases,  but  each  and  every  deposit 
showed  the  number  of  tbe  case,  and  conse- 
quently Identlfled  the  case,  to  whlcdi  eadi  de- 
posit actually  belonged.  Many  diecka  were 
drawn  npon  and  paid  by  the  bank  in  cases 
in  which  no  deposits  had  been  made  by  tbe 
derk  at  all,  and  the  checks  Uiemselvea  shoW'; 
ed,  by  tbe  case  numbers  written  on  tbe  top 
rigbt-hand  comers,  that  no  deposits  belonging 
to  tho^  cases  bait  ever  been  received,  because 
there  were  no  deposits  credited  to  tbe  cases 
bearing  those  numbers.  In  consequence  <tf 
the  bank  having  paid  various  checks  bearing 
case  numbers  to  tbe  credit  of  vrtildi  fsses  no 
deposits  had  evor  been  made,  the  entire  snm 
to  the  credit  of  the  wbi^  account  was  cbeA- 
ed  out  before  Dodge,  to  whom  several  checks 
were  given  in  the  distribution  of  tbe  assets  of 
a  particular  estate,  received  his  checks  and 
presented  them  to  tbe  bank  for  payment  In 
the  case  In  which  Dodge  was  interested  as  a 
creditor  of  a  bankrupt  tbere  bad  been  depos- 
ited, as  shown  by  tbe  deposit  tickets  and  by 
the  entry  of  the  case  number  on  the  bank's 
books,  more  than  sufficient  to  pay  tbe  checks 
beld  by  Dodge,  as  well  as  all  other  checks 
delivered  to  other  creditors  of  the  same  bank- 
rupt; but  because  tbe  bank  bad  paid  out  tbe 
funds  belonging  to  this  case,  on  checks  bear- 
ing the  numbers  of  other  and  different  cases, 
as  to  which  latter  cases  there  had  been  no 
deposits  made  at  all,  tbere  were  no  hmds  In 
bank  to  tbe  credit  of  the  registry  with  which 
to  pay  tbe  checks  held  by  Dodge,  and  the 
'bank  refused  to  pay  them.  Dodge  brought 
suit  against  the  bank,  and  based  bis  claim  to 
recover  on  tbe  distinct  ground  that  the  bank 
had  actual  notice  from  Its  own  books  as  to 
what  estates  bad  funds  on  deposit,  and  had 
actual  notice,  on  the  face  of  every  check 
drawn  In  a  case  from  which  no  funds  bad 
been  received,  that  there  were  no  funds  on 
deposit  applicable  to  the  payment  of  such 
checks,  and  that  consequently,  when  It  paid 
those  checks  It  paid  them  knowingly  out  of 
funds  belonging  to  other  and  dlCTerent  cases 
or  estates,  and  was  bound  to  honor  the  checks 
held  by  Dodge,  as  tbey  were  drawn  against 
foods  which  had  been  actually  deposited  as 
part  of  the  assets  of  the  banknpt  estate  of 
which  he  was  creditor.   But  the  supreme 


Digitized  by 


Google 


986 


38  ATLAMnO  BBPOBTJflK. 


(ltd. 


court  held  -that  "no  bank  Is  bound  to  take 
notice  of  memoranda  and  figures  upon  tbe 
margin  of  a  check,  wblch  a  depositor  places 
there  merely  for  his  own  convenience,  to  pre- 
serve Infornuitlon  for  his  own  beoeftt;  and. 
In  such  case,  the  memoranda  and  figures  are 
not  a  notice  to  tbe  bank  that  a  particular 
check  Is  to  be  paid  only  from  a  particular 
fund.  So,  too,  a  mark  on  a  deposit  ticket, 
If  intended  to  require  a  particular  deposit  to 
be  kept  separate  from  all  other  deposits 
placed  to  tbe  credit  of  tbe  same  depositor, 
must  be  in  tbe  shape  of  a  plain  direction,  if 
such  a  dnt7  is  to  be  Iiqposed  on  the  bank." 
The  court  likewise  held  that  "fha  bank  bad  a 
right  to  assume  tiut  these  memoruida  of 
numbers  In  the  d^MMits  and  In' the  checks 
were  mer^  for  the  convenience  of  the  conrt 
and  Ita  offices."  Dot^  was  accordingly  de- 
nled  a  recovery. 

Unleaswegtve  to  tbe  memorandum  made  by 
S&.  Stanly,  for  his  own  convniience,  on  the 
flmt  check,  on  eCCect  whidi  the  anpreme  conrt 
dedlned  to  give  to  a  much  more  significant 
memorandum  contained  In  the  clw<^  de- 
llTcrad  to  Dodge,  we  must  bold  that  the 
Mechanics'  Bank,  by  carrying  to  the  personal 
credit  of  Glagett  the  proceeds  of  tbe  ^eck 
r^tresentlng  the  avaUa  of  tbe  Beall  fore- 
dosnre,  did  no  act  that  made  It  llaUe  to  the 
Bowling  trust  estate  for  the  misappropriation 
of  those  particular  proceeds  1^  the  deposed 
tmstee;  and  this  Is  so  because  the  monoran- 
dnm  coold  not  operate  to  qualify  tbe  right 
of  Clagett  to  recelTO  tlie  funds  indlvldnally, 
and  the  bank  did  no  vrrong  In  jdatdng  them 
to  bis  credit  in  the  capacity  in  which  ho  was 
obviously  authorised  to  receive  them.  Tb» 
bank  having,  tho^ore,  rightfully  entered  the 
proceeds  of  this  first  check  to  Clagett's  In- 
dividual credit,  he  was  entitled  to  draw  them 
out,  BO  far  as  the  bank  was  concerned,  and 
the  bank  was  under  no  oUlgatlon  and  bad 
no  authority  to  Interfere  with  him  in  doing 

80. 

Fredady  for  the  reasons  that  tbe  bank  is 
not  responaible  for  the  n^sapproprlatlon  of 
the  proceeds  of  the  first  vSieck.  It  Is  liable  to 
tiie  new  tmstees  for  the  misapplication  by 
Glagett  of  the  funds  collected  it  on  the 
second  check,  llie  second,  or  Ducket^ 
check.  In  terms  directed  tbe  cashier  of  the 
Mechanics*  Bank  "to  deposit**  the  ^,024.30 
"to  the  credit  of  Heniy  W.  C3agett,  trustee." 
This  was  an  explicit  notification  to  the  bank 
that  Glagett  was  not  the  actual  ownra  of  Uie 
money.  Bnndy  v.  Town  of  Montlcello,  84 
Ind.  119,  3  Am.  ft  £ng.  Enc.  Law  (2d  Ed.) 
8^2.  It  was  an  equally  explicit  Instruction 
to  the  bank  not  to  place  the  funds  to  the 
credit  of  C3agett*s  peraonol  account.  It  was 
consequently  more  than  a  mere  memoran- 
dum made  for  the  convenience  of  the  drawer 
of  the  check.  Knowing  that  the  money  was 
not  Glagetfs,  but  that  it  was  payable  to  him, 
and  to  be  deposited  to  his  credit  as  trustee, 
the  bank  had  no  authority  to  place  it  to  his 
individual  credit  (American  Bxch.  Nat  Bonk 


V.  Loretta  Gold  ft  SUver  Mln.  Go..  165  DL  109, 
46  N.  E.  202);  and,  If  loss  ensued  by  reason 
of  Clagett  drawing  tbe  fund  out  by  checks 
on  bis  personal  account,  the  bank  Is  liable 
to  make  restitution  to  the  trust  estate.  The 
bank  deliberately  participated  in  tbe  breach 
of  trust  of  which  Clagett  was  guilty.  In 
fact,'  the  bank  took  the  first  step  that  ended 
in  the  spoliation  of  the  trust  Its  act  In  pla* 
clng  distinctly  mailed  trust  funds  to  the  per- 
sonal credit  of  Clagett  was  obviously  wrong- 
ful, and  It  must  bear  the  resulting  conse- 
quences. It  is  no  answer  to  say  that  had  tbe 
bank  opeyeA  the  direction  given  to  It  and 
had  It  opened  an  account  In  the  name  of 
Glagett  as  trustee,  and  credited  that  account 
with  these  funds,  still  Glagett  could  have 
withdrawn  them  on  checks  appropriately 
signed,  and  could  then  have  misapplied  the 
money  without  Involving  the  bank  in  any  II- 
abUlty.  This  Is  no  answer,  simply  beeanse 
what  might  have  been  done  was  not  done. 
Had  the  bank  opened  the  account  for  this 
fund  in  tbe  name  of  Glagett,  trustee,  instead 
of  entering  the  credit  to  his  personal  account 
It  would  have  done  what  It  was  its  plain 
doty  to  do,  and  it  would  not  have  been 
guilty  of  tbe  error  which  It  did  commit  Had 
It  done  Its  duty,  and  had  (31agett  afterwards 
withdrawn  the  money,  as  he  might  have 
done,  and  bad  he  then  misapplied  it  without 
the  co-operatioD  of  the  bank,  there  would 
have  been  no  liability  Incurred  by  the  bank 
at  all.  But  this  was  not  done,  and  tbe  failure 
of  the  bank  to  do  what  It  ought  to  have  done 
caimot  be  treated  as  tantamount  to  the  thing 
that  It  did  do,  unless  contraries  are  equiva- 
lents of  each  other.  What  it  on^t  to  have 
done  is  not  what  it  did  do,  and  it  cannot 
escape  liability  upon  tbe  mere  conjecture  that 
what  did  happen  to  the  funds  might  have 
also  happened  had  the  bank  not  been  dere- 
lict in  its  dealings  with  those  funds. 

It  has,  however,  been  insisted  that  Glagett 
knowing  that  the  bank  had  wrongfully  placed 
trust  funds  to  his  indlvlduiU  credit  ratified 
that  wrongful  act  by  his  subsequent  conduct 
andr  as  bis  ratification  was  equivalent  to  a 
prior  direction  to  do  what  was  done,  the 
bank  is  not  answerabl&  Both  Clagett  and 
the  bank  participated  In  tbe  wrong  vrith 
respect  to  the  proceeds  of  the  Duekett  mort- 
gage. Because  th^  both  did  wrong,  they  are 
both  accountable  for  It  But  tbe  contention 
Is,  if  one  of  two  wrongdoers  wbo  reaps  tbe 
fruits  of  tbe  Joint  wrongful  act  ratifies  what 
his  accomplice  has  done,  that  accomplice  is 
thereby  released  and  excifipated.  This,  of 
course,-  is  not  the  bald  form  in  which  the 
rather  Ingenious  argument  advanced  to  sup- 
port the  contention  is  presented.  But  re- 
duced to  its  last  analysis,  It  comes  to  tiiat 
startling  proposition.  The  wrong  was  done, 
not  to  the  trustee,  but  to  the  trust  estate. 
As  between  tiie  bank  and  the  trustee,  bis  rati- 
fication of  Its  act  might  Und  him;  tmt  upon 
what  principle  can  such  a  ratification  Mnd 
the  ben^claries  of  the  trust  who  have  been 
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Injured  by  the  Joint  breach  of  trust  on  the 
part  of  the  bank  and  the  tmstee?  No  rati- 
fication by  the  trustee  of  the  bank's  participa- 
tion In  the  breach  of  trust  can  possibly  affect 
In  any  way  the  bank's  accoontaUUtgr  to  tlie 
new  truBtees. 

As  to  the  statute  of  limitations,  It  Is  only 
necessary  to  say  that  a  participant  in  a 
breach  of  trust  cannot,  any  more  than  can 
the  trustee  himself,  lUToke  that  defense.  2 
Pom.  Sq.  Jur.  g  1060.  Even  if  the  statute  ap- 
plied, to  be  availed  of  as  a  defense  it  must 
be  Invoked  by  either  a  plea  or  an  answer. 
AUender  v.  Vestiy  of  OVinity  Church,  3  Gill, 
166.  The  answer  of  the  bank  relies  on  limi- 
tations only  as  against  the  claim  for  S2,000, 
which  Is  not  the  claim  for  the  92.024.30  col- 
lected on  the  check  given  In  payment  of  the 
Dnckett  mortgage  debt,  and  that  is  the  claim 
for  which  we  hold  the  bank  liable.  So,  in 
fact,  the  statute  Is  pleaded  against  the  claim 
that  the  bank  Is  not  liable  for.  and  is  not 
pleaded  against  the  claim  for  which  It  Is 
responslUe. 

We  have  made  no  allusion  to  a  line  of  cases 
of  which  Bank  v.  Lange,  61  Md.  138,  Marbury 
V.  Ehlen,  72  Md.  206,  19  Atl.  643,  and  Stewart 
V.  Insurance  Co.,  53  Md.  564,  are  illustrations, 
because  the  principles  applied  in  that  group 
of  decisions  have  no  relation  to  the  questions 
Involved  on  the  record  now  before  us.  The 
•ale  of  a  promissory  note  payable  to  a  trustee, 
and  therefore  a  nonnegotlable  note,  or  the 
transfffl  of  a  certificate  of  stock  standing  In 
the  name  of  an  individual  as  trustee,  is  quite 
a  different  thing  from  the  payment  of  a 
check  drawn  by  a  trustee  on  an  account 
standing  to  his  credit  as  trustee  In  a  bank. 
Where  certificates  of  stock  are  hdd  In  trust, 
and  on  their  face  Indicate  that  they  are  so 
held,  the  bank  or  other  corporation  Is  bound, 
before  suffering  them  to  be  transferred  on  the 
books  of  the  corporation,  to  know,  or  at 
least  to  use  proper  diligence  to  ascertain,  that 
the  trustee  has  authority  to  make  the  trans- 
fer, whereas,  In  the  case  of  a  deposit,  the 
relation  of  debtor  and  creditor  Is  created  In 
the  capacity  In  which  the  deposit  is  made, 
and  the  bank's  duty  Is  to  pay  out  the  fund 
to  or  upon  the  order  of  the  person  making 
the  deposit  when  the  check  is  properly  sign- 
ed, without  looking  to  the  application  of  the 
fund;  and  It  Incurs  no  responsibility  by  so 
doing  unless  It  knowingly  participates  In  a 
breach  of  trust  or  Itself  reaps  the  fruit  there- 
of. We  hold,  then,  on  the  entire  case,  that 
the  bank  is  accountable  for  the  sum  of  $2,- 
024.30,  the  amount  of  the  check  dated  Sep- 
tember  17,  1892,  with  Interest  thereon  from 
the  date  of  the  deposit  of  the  proceeds  to  the 
credit  of  Clagett's  individual  account,  and 
that  it  is  not  liable  for  the  proceeds  of  the 
other  check.  The  decree  dismissing  the  bill 
of  complaint  will  accordingly  be  reversed, 
and  the  cause  wlU  be  remanded,  that  a  new 
decree  may  be  passed  conforming  to  this 
opinion.  Decree  reversed,  with  costs  above 
and  below,  and  cause  remanded. 


(M  lU.  441) 

WELLS  V.  MTTNItOB  et  aL 

(Court  of  Appeals  of  Maryland.    Dec.  1,  1897.) 

EiscTiosB— Ballot— Masdamds— Co  NTBST— 
RiOBTS  OP  DsrEATBD  Ikcumbbkt.  ' 

1.  Act  1896,  c.  202.  i  39.  provides  that  all  cer- 
tificates of  Domiuation  for  office  of  any  division 
greater  than  a  county  office  shall  be  filed  with 
the  secretary  of  state,  and  certificates  of  nom- 
hiation  for  all  other  offices  shall  be  filed  with 
the  supervisors  of  election  of  the  proper  conn- 
ties.  Section  49  makes  it  the  duty  of  the  super- 
visors of  election  to  cause  to  be  printed  on  the 
-  ballot  the  name  of  even'  candidate  whose  name 
is  properly  certified.  Section  50  provides  that 
all  baUots  shall  contain  the  name  of  every  can- 
didate whose  nomination  for  an  office  specified 
In  the  ballot  shall  be  certified  and  filed.  Held 
ihatj  as  the  supervisors  of  election  have  no  dis- 
cretion as  to  placing  a  certified  name  on  tbe  bal- 
lot, mandamus  will  compel  them  to  do  so  on  their 
refusal. 

2.  In  an  action  to  compel  the  supervisors  of 
election  to  place  the  name  of  a  candidate  for  an 
office  on  the  ballot,  when  it  appears  that  no  va- 
cancy exists  in  respect  to  that  office  the  court 
will  not  direct  by  mandamus  the  name  of  the 
nominee  to  be  placed  on  the  ballot. 

3.  Where  a  candidate  for  office  is  returned  as 
elected,  and  receives  his  commission  from  th« 
governor,  but  is  declared  not  elected  by  the  house 
of  delegates,  he  is  entitled,  after  Qualifying,  to 
boM  office  only  nntil  his  successor  shall  be  elect- 
ed and  qualified. 

4.  Where  a  vacancy  occurs  In  the  office  of 
clerk  of  the  circuit  court  by  virtue  of,  a  contest, 
it  is  the  duty  of  the  house  of  delegates  to  order 
a  new  election  within  30  days. 

6.  Where  one  has  been  returned  as  elected, 
and  commissioned  clerk  of  court,  and  has  been 
defeated  in  a  contest,  his  successor's  election 
may  take  place  at  the  time  appointed  by  the 
house  of  delegates,  or,  in  the  event  that  that  is 
Impossible,  then  at  the  next  general  election. 

6.  Where  one  has  been  elected  as  successor  to 
a  detk  of  court  who  has  been  dedared  not  lenl- 
ly  elected  1^  the  house  of  delegates,  he  is  mtiUed 
to  hold  his  office  for  ux  jreaxs,  under  the  provi- 
sions of  Const  art  4,  |  26. 

Appeal  from  circuit  court,  Anne  Arundel 

coun^. 

Action  by  George  Wells  against  Frank  A. 
Munroe  and  others.  From  an  order  refusing 
plaintiff  a  vrAt  of  mandamus,  he  appeals,  B&- 

versed. 

Argued  before  McSHERRT,  0.  J.,  and  BRY* 
AN.  BRISCOE,  FOWLER,  ROBERTS,  PAGBt 
and  BOYD,  JJ. 

Robert  Moss,  tac  appellant.  Jas.  M.  Mnnroe, 
John  P.  Foe,  and  Dennis  Clande,  fbr  appdleea. 

PAGE,  J.  This  proceeding  was  instituted 
for  the  purpose  of  obtaining  a  mandamus  di- 
recting the  supervisors  of  Anne  Arundel  county 
to  receive  the  certlflcate  of  the  nomination  of 
the  appellant  for  clerk  of  the  circuit  court,  and 
to  place  his  name  as  a  candidate  for  that  office 
on  the  official  ballot  to  be  voted  at  the  election 
to  be  held  in  November,  1897.  In  view  of  the 
urgency  of  the  case,  we  have  already  rendered 
our  Judgment,  reversing  the  order  below,  and 
we  will  now  proceed  to  give  the  reason  for  our 
action.  There  Is  no  dispute  as  to  the  facts 
of  the  case,  as  stated  in  the  petition.  They 
may  briefly  be  stated  as  folloTra:  At  the  gen- 
eral election  In  November,  1806,  Dr.  George 
Wells  was  duly  returned  elected  deck  of  the 
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drcnlt  court  tor  Asne  Anmdei  coanty  for  ttie 
fall  tenn  of  bIx  years,  ud  Tras  dtOy  commis- 
atoned  by  tbe  goromor,  and  bonded  and  qaall- 
fled.  and  ratered  upon  tbe  discbarge  of  tbe 
duties  of  tbe  office  and  bas  so  omtlntted  to  tbe 
present  time.  His  election,  bowerer,  was  con- 
tested br  Dr.  Wubington  G.  Tuck,  and  on  tbe 
21tb  of  Marcb  tbe  bouse  of  delegates  passed  tbe 
following  resolutions:  "BesolTed  hj  the  boose 
of  delegates  of  Maryland,  tbat  at  an  election 
hdd  on  tbe  Cth  day  of  November,  1896,  for 
cleik  <a  tbe  circuit  court  tor  Anne  Anudd 
county,  Gerage  Wells  was  not  duly  and  legally 
elected  clerk  of  tbe  circuit  court  for  Anne  Arun- 
del county."  "Besolved  by  tbe  bouse  of  dele- 
gates of  Maryland,  tbat  an  election  Cor  cderk  of 
the  drcnlt  court  for  Anne  Aranlel  county  be, 
and  the  same  Is  hereby,  ordered  to  be  held  on 
tbe  21at  day  <tf  April,  1806,  In  pursuance  of 
section  12  of  article  4  (rf  the  consUtutiim."  Tbe 
special  election  thus  directed,  however,  could 
not  be  held  for  the  reasons  stated  by  this  court 
In  tbe  case  of  Munroe  v.  Wells,  83  Md.  50S.  86 
AO.  142.  In  Augnst.  1897,  tbe  petitioner  was 
nominated  for  tbe  office  of  clerk  of  tbe  drcult 
court  for  Anne  Arundel  county  by  a  conven- 
tUm  of  tbe  J>mocratIc  party,  uid  acertlfleate 
tboreof  in  due  form  of  law  was  filed  with  tbe 
snpervlSi^B  of  election  of  Anne  Arundel  coun- 
ty. The  supervisors,  however,  refused  to 
place  blB  name  upon  tbe  official  ballot;  tbe 
reason  tberefw  belug.  as  appears  from  tbelr 
answer  to  the  petition,  that  there  was  no  va- 
cancy In  the  said  office^ 

It  bp  contended  tbat  Uiese  facts  do  not  pre- 
sent a  case  for  a  mandanmt^  because  tbe  power 
of  ttie  supoTlsors  with  req;)ect  to  tbe  placing 
ot  names  upon  the  judicial  baltet  la  tUscretioQ- 
ary.  The  rule  In  regard  to  tbe  powers  of  tbe 
eoort  to  Issue  mandamus  Is  too  wdl  settied  to 
require  tbe  citation  of  authority.  In  Green  v. 
Poraell,  12  Md.  336,  it  18  stated  as  follows: 
"It  cannot  Issue  In  a  case  where  discretion  and 
judgment  are  to  be  exercised  by  the  <^cer,  and 
It  can  only  be  grafted  when  the  act  required 
to  be  done  is  merely  ministerial,  and  tbe  relator 
without  adequate  remedy."  Now,  what  was 
the  duty  of  the  supervlBors  in  respect  to  a 
case  like  this?  By  the  thirty-sixth  section  of 
tbe  act  of  1896,  c.  203,  any  convention  and 
primary  meeting  held  for  tbe  purpose  of 
making  nominations  to  public  office  "may 
nominate  candidates  for  public  office,  to  be 
Uled  by  election  within  the  state."  All 
nominations  "so  made  shall  be  certified  as 
provided  by  tbe  37th  section  and  by  tbe  39th 
section.  Such  certificates  shall  be  ffied  for 
the  nomination  of  candidates  for  congress, 
state  offices,  and  offices  of  any  division  great- 
er than  a  county,  with  the  secretary  of  state, 
and  certificates  of  nomination  for  all  other 
offices,  with  the  supervisors  of  election  of 
the  respective  counties  or  of  the  city  of  Bal- 
timore, as  the  case  may  be,  not  less  than 
eighteen  days  before  the  election  the  secre- 
tary of  the  state,  must  certify  to  the  super- 
visors of  election  of  each  county,  or  of  the 
city  of  Baltimore,  within  which  any  of  tbe 


voters  may  ti^  law  vote  for  candldatea  for 
such  office,"  the  name  and  description  of 
each  person  nominated  for  such  ofDce,'  as 
specified  In  tbe  certificate  of  nomination  filed 
with  the  secretary  of  state  (section  4^;  and, 
eight  days  before  the  election,  publish  "tbe 
nomtnations  to  office,  which  have  been  filed 
with  or  certified  to  them  under  the  provl- 
idons  of  this  article."  Bj  the  forty-ninth 
section  M  la  made  thdr  dn^  "to  cause  to  be 
printed  on  the  ballot  the  name  of  every  can- 
didate vboae  name  has  been  certified  to  or 
filed  with  tbe  proper  officers.  In  the  manner 
herein  provided  fbr";  and  tbe  fiftietb 
section  all  ballote  shall  contain  tbe  name  of 
every  candidate  whose  nomination  for  any 
office  specified  in  tbe  ballot  has  been  "cer- 
tified to  and  filed"  according  to  the  prov:- 
sions  of  tbe  article.  There  are  other  provi- 
sions relating  to  the  preparation  of  the  ofll- 
clal  ballot,  but  nothing  therein  contained  in 
anywise  varies  tbe  clear  intent  of  the  I^- 
Islature  to  be  gathered  from  those  we  have 
cited.  It  Is  manifest  H  was  not  the  purpose 
to  Invest  the  supervisors  with  any  discretion 
as  to  what  names  should  be  placed  upon  tbe 
official  ballot.  It  will  not  for  a  moment  be 
contended  that  the  supervisors  can  reject 
any  of  the  nominations  certified  to  them  by 
the  secretary  of  state  under  tbe  forty-third 
section,  because  In  their  opinion  there  were 
no  vacancies  in  the  offices  for  which  sucb 
nomlnaiClons  were  made,  nor  is  there  any  au- 
thority to  be  found  anywhere  in  tbe  statute 
investing  them  with  power  to  act  differentiy 
In  respect  to  nominations  certified  from  a 
convention  or  a  primary  meeting.  Where 
the  nominations  come  to  tbe  supervisors  froai 
tbe  proper  sources,  certified  in  tbe  proper 
manner,  as  the  law  provides,  It  is  their  plain 
duty  to  place  the  names  certified  to  on  the 
ballots,  and  all  ballots  shall  contain  every 
such  name.  Tbe  court  below,  therefore,  had 
full  jurisdiction  to  entertain  this  proceed- 
ing. But,  for  all  that,  It  will  not  do  a  nuga- 
tory act,  but  will  refuse  the  writ  if  It  be 
manifest  that  It  can  have  no  beneficial  ef- 
fect State  T.  Taylor,  50  Md.  338.  If  there 
Is  no  vacancy  In  tbe  office  of  clerk  of  the 
circuit  court  for  Aone  Arundel  county,  and 
no  such  officer  was  legally  to  be  elected  at 
the  election  to  be  held  in  the  month  of  No- 
vember, 1897,  the  court  will  not  direct  the 
name  of  a  nominee  for  that  position  to  be 
placed  on  the  ballot  Worm  an  t.  Hagan,  78 
Md.  163,  27  Ati.  616. 

The  neit  question  tbat  is  presented,  there- 
fore. Is,  was  there  such  a  vacancy  in  that  of- 
fice ns  must  be  filled  by  the  voters  of  the 
county  at  the  approaching  election?  The 
counsel  for  the  appellees  insist  that  the  deci- 
sion oif  this  court  in  the  case  of  IJams  v.  Du- 
vall  (recentiy  decided)  36  AU.  S19,  is  conclu- 
sive of  this  controversy.  But  we  cannot  con- 
cur in  this  view.  In  that  case,  as  in  this. 
Duvall  had  been  duly  commissioned  by  tbe 
governor,  and  had  entered  upon  tbe  discharge 
of  bis  duties.   His  election  was  contested  br 
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XJams;  and  the  house  of  delegates  dedded 
that  DuToU  had  not  been  duly  elected,  and  or- 
dered a  new  election,  which  could  not  be  and 
was  not  bdd.  Thereupon  the  covemor,  re- 
garding the  office  as  vacant  within  the  mean- 
ing oC  section  40  of  article  4  of  the  constitu- 
tion, appointed  and  Issued  a  commission  to 
Uams,  who,  on  the  refusal  of  Dnrall  to  sor* 
render  the  office  to  him,  appUed  for  a  manda- 
mus; so  that  the  quratlon  In  that  case  was 
whether  there  was  aw^  a  vacancy  in  the  of- 
fice aa  enabled  the  sovemor  to  appoint  s<Hne 
o^ev  person  to  All  it  In  its  decision  the 
court  discusses  the  nature  of  the  vacancy  re* 
ferred  to  in  section  40  of  article  4,  and  holds 
It  to  be  a  vacancy  occurrins  aft^r  an  election 
by  the  people,  "created  by  deaths,  resignation, 
or  by  some  other  cause^  of  one  or  mwe  of  the 
three  men  who  had  been  chosen  by  the  quali- 
fied voters."  What  was  decided  that  case 
was  that  the  governor  had  no  power  to  appoint 
a  successor  to  Duvall,  because  there  was  no 
^vacancy  within  the  meaning  of  the  (mly  sec- 
tion of  the  constitution  that  conferred  upon 
him  the  author!^  to  make  such  appohitment. 
In  the  case  at  bar  the  question  Is,  Is  than 
such  a  vacancy  in  the  office  as  must  be  filled 
by  the  election  of  thti  people?  Upon  being  re* 
turned  elected.  Dr.  Wells  received  hla  com- 
mission from  the  goTemor,  and  duly  qualified 
and  eaterel  on  the  discharge  of  Ills  dutiei^ 
and  these  facts  alone  conferred  upon  him  a 
valid  title  to  the  office.  Brooke  v.  WIddl- 
combe,  S9  Md.  402.  This  title,  however,  is 
not  that  conferred  by  the  constitution  on  one 
who  has  been  elected  by  a  .plurality  of  the 
qualified  voters,  under  the  twenty-fifth  section 
of  article  4  of  the  constitution.  To  the  house 
of  delegates,  under  section  12,  art.  4,  is  con- 
fided the  power  uid  authority  to  decide  upon 
tile  election  and  qualification  of  candidates 
for  this  office,  and  its  decision  that  the  appel- 
lant '*was  not  duly  and  legally  elected  clerk," 
etc.,  at  the  election  of  Novenbo',  1S86,  must 
be  taken  to  be  dedslvfc  Dr.  Wdls,  there- 
fore, was  not  entitied,  under  tiie  governor's 
commission,  to  a  term  of  six  years,  which,  un- 
der section  25,  can  only  begin  "from  the  time 
of  his  election."  Whatever  rights  be  ac- 
quired to  the  office  were  derived  solely  from 
the  governor's  commission  and  his  qualifica- 
tion. Jump  V.  Spence,  28  Md.  1;  Brooke  t. 
Widdlcombe,  supra.  The  commlssiou  could 
not  confer  upon  him  the  rights  of  an  officer 
elected  by  the  raters.  It  in  fact  entitled  him, 
after  qualifying,  to  hold  the  office  only  tem- 
porarily, a  locum  tenens,  until  hla  succeasor 
was  properly  and  legally  appointed  and  quali- 
fled.    Robb  v.  Carter,  65  Md.  334,  4  Atl.  282. 

How  shall  such  successor  be  chosen,  In  ac- 
cordance with  the  provision  of  the  consti- 
tution? Under  the  circumstances  of  this 
case,  It  Is  not  within  the  power  of  the  Judges 
to  appoint;  the  "vacancy"  contemplated  by 
the  twenty-fifth  section  of  article  4  being  one 
tliat  occurs  after  an  election  by  the  voters. 
The  reasonUig  stated  in  IJams  v.  Dnvail 
^>plles  here  and  is  decisive  of  the  point.  The 


general  Intntt  of  the  constitaUon,  when  all 
its  provisions  apjdlcable  to  the  'subject  are 
regarded,  la  manifest  that  clerks  of  all  courts 
in  the  state  shall  be  elected  by  the  people. 
All  the  sections  relating  to  the  terms  of  their 
ofilces  provide  for  a  term  "beginning  from 
the  time  of  his  election."  By  section  17,  art. 
4,  the  clerk  of  the  court  of  appeals  holds  bla 
oiDBce  "fop  the  term  of  six  years  from  the 
time  of  his  electi(»L"  The  same  language 
is  employed  in  section  37,  art,  A,  relating 
to  clerks  of  tiie  courts  of  Baltimore  dty;  and 
1^  section  25,  art  4  clerics  of  the  drcidt 
court  for  the  counties  hold  tiieir  offices  for 
dx  yeara  from  the  time  ot  their  election. 
Moreover,  the  pdlcy  of  the  constitution  Is 
clear  that  in  cases' of  vacancy,  where  the 
judges  have  power  to  fill  the  same,  theb:  ap- 
pointments hold  only  until  the  next  general 
election  for  delegates  to  the  general  assem- 
bly, "when  a  successor  shall  be  elected  for 
the  term  of  six  years."  So,  if  thwe  tw  a 
contest,  and  the  Jud^ent  be  against  the  one 
who  has  the  commission  of-  the  governor, 
the  house  of  delegates  is  to  refer  the  matter 
again  to  the  voters  by  ordering,  a  "new  elec- 
tion within  thirty  days."  It  is  therefore 
clearly  contrary  to  the  spirit  of  the  constitu- 
tion that  one  who  baa  been  declared  not  tO' 
have  been  duly  elected  by  the  house  of  del- 
egates, the  judges  designated  by  the  con- 
stitution to  setUe  the  matter,  sliall  yet  hold  the 
office  for  the  full  term  of  six 'years,  where 
the  legal  right  to  such  a  term  can  only  accrue 
In  consequence  of  an  election  by  the  legally 
quaUfied  votua.  The  last  clause  ot  section 
12,  art  4,  'if  the  judgment  shall  be  i«ainst 
the  (me  who  has  been  returned  dected  or  the 
one  who  has  been  commissioned  by  the  gov- 
ernor, the  bous^  of  delegates  shall  order 
a  new  election  wlQilo  thirty  days,"  was  In- 
serted for  the  purpose  of  aecurtng  a  refer- 
ence of  the  matter  to  the  pec^e  at  an  earlier 
p»1od  than  that  of  the  next  general  elec- 
tion; in  fact  for  the  purpose  of  so  referring 
It  at  the  earliest  day  practicable.  Under 
the  present  constitution  the  bouse  has  no 
power  to  decide  who  Is  elected  and  entitied 
to  the  term,  dlCtertng  In  that  respect  from 
the  preceding  constitution.  The  duty  of  the 
bouse  of  delegates  is  now  only  to  Judge  of 
the  election  and  qualiflcatiun  of  the  candi- 
dates, and  to  order  a  new  election,  If  the 
decision  be  against  the  one  who  was  re- 
turned elected;  thus  emphasizing  the  gen- 
eral intent  that  all  clerks  shall  hold  their 
offices  only  by  an  election  by  the  people, 
except  in  cases  where  necessity  requires  a 
temporary  appointment  until  the  will  of  the 
people  can  be  expressed.  If  these  views  be 
correct  while  there  was  no  vacancy  In  this 
office,  Dr.  Wells  holding  It  temporarily  un- 
der the  commission  of  the  governor  until  his 
successor  was  duly  appointed  and  qualified, 
no  one  having  t>een  duly  elected  there  is  no 
one  entitled  to  the  term  provided  by  section 
25  of  article  4.  But  this  section  also  pro- 
vides: "There  shall  be  a  clerk  of  the  c^ 
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colt  court  for  each  county,  who  shall  be 
elected  by  a  plurality  of  the  quallfled  TOten 
of  said  couD^  and  shall  bold  his  office  for 
six  years  from  the  time  of  his  Election  and 
until  his  successor  is  elected  and  auallfled." 
etc  We  are  therefore  ot  the  opinion  that, 
by  the  spirit  and  intent  of  the  constitution, 
there  Is  such  a  vacancy  In  the  office  as  to 
make  It  necessary  and  pr<^>er  that  an  elec- 
tion for  the  office  shall  be  held  at  the  earliest 
posdUe  moment  If  It  could  not  be  held  at 
the  time  the  house  of  delegates  appointed, 
there  are  no  reasons  why  it  cannot  be  held 
at  the  general  election  on  the  day  designated 
by  section  7  of  article  15.  If  such  election  be 
h^d,  it  is  obvious  the  person  elected  would 
not  take  a  fragment  of  a  term.  Dr.  Wells, 
as  we  have  said,  has  not  been  holdlDg  for 
any  part  of  the  term  designated  by  section  25 
of  article  4,  but  temporarily  only,  until  a 
term  should  legally  begin.  Tbe  person  elect- 
ed, therefore,  would  be  entitled  to  the  full 
term  of  six  years  from  the  time  of  his  elec- 
tion. For  these  reasons  the  order  Is  revers- 
ed. 

(86  Ud.  476) 

E.  FRANK  WILLIAMS  CO.  v.  UNITED 

STATES  r  VKING  CO.  et  al.  (two  cases). 
(Oonrt  of  Appeals  of  Maryland.  Dec.  2. 

AppsAL— Whbk  Libs— Appbalablb  Ordkrs— 
EquiTT  Practice— Corporations. 

1.  Under  Code,  art  6,  8  21,  providing  for  an 
appeal  from  an  order  appointing  a  receiver,  an 
order  refusing  to  rescind  the  order  of  appoint- 
meat,  not  being  In  the  nature  of  a  final  deezee, 
is  not  appealable. 

2.  Under  Code,  art  5,  $  21,  providing  that  an 
appeal  may  be  allowed  from  "an  order  ap- 
pointing a  receiver,  the  answer  ot  the  party  ap- 
pealing t>eing  first  filed,"  an  appeal  from  such 
an  order  will  be  dismissed,  if  taken  before  an- 
swer filed. 

A  Ull  in  equity  may  be  answered  by  a  cor^ 
poration  only  under  its  corporate  seal. 

Appeals  from  circuit  court,  Wicomico  coun- 
ty. In  equity. 

Bill  in  equity  by  the  United  States  Baking 
Company  and  others  against  the  B.  Frank 
Williams  Company  for  the  appointment  of  a 
receiver.  From  an  order  appointing  receiv- 
er^ and  from  an  order  overruling  a  motion 
to  dismiss  the  Idll  and  to  rescind  said  appoint- 
ment, defendant  appeals.  On  motion  to  di»- 
miss.  Granted. 

Argued  before  McSHERBY,  O.  J.,  and 
BBYAN,  BRISCOE,  PAGE.  BOYD,  and 
POWLER,  JJ. 

Jas.  E.  Ellegood  and  G.  Grler  Ratcllff,  for  ap- 
p^nt.  Ji^  Williams  and  Bob.  Graham,  for 
appellees. 

McSHERRY,  0.  J.  A  bill  of  complaint  was 
filed  on  the  equity  side  of  the  circuit  court 
for  Wicomico  county  on  July  22, 1897,  by  the 
appellees  against  the  appellant  praying  for 
tbe  appointment  of  receivers  to  take  posses- 
sion of  the  apipellant's  assets  and  property. 
The  appellant  Is  a  body  C(^«porate,  duly  incor- 
porated nndw  the  general  law^  of  Maryland 


pertaining  to  tbe  creation  and  formation  of 
corporations.  On  the  day  the  bill  was  filed 
an  order  was  signed  appointing  receive  as 
{Hnyed.  In  disposing  of  the  only  question 
which  we  are  required  to  decide  or  can  detov 
mine  aa  the  record  stands,  It  Is  nnnecesBary 
to  make  reference  to  the  alli^tlons  of  the 
bia  On  the  28th  of  July  the  appellant  filed 
in  the  court  below  a  motion  to  dismiss  tbe  bin 
and  to  rescind  the  order  appointing  the  receiv- 
ers; but  this  motion  was  overruled  on  August 
2d.  On  the  4tb  of  August  what  purports  to 
be  an  answer  of  the  det^idant  corporation, 
signed  by  two  stdldtors,  but  not  under  the 
seal  of  tbe  corporation,  was  filed;  and  on  the 
same  day  an  appeal  was  takoi  by  the  defend- 
ant from  the  order  of  July  22d  appointing  the 
receivers,  and  from  the  order  of  Angost  2d 
overriding  tbe  motion  to  dismiss  the  bill  and 
to  rescind  the  appointment  of  the  recelvora. 
On  the  7th  of  August  another  paper,  signed  by 
three  persons,  professing  to  t>e  a  majority  of 
the  directors  of  the  defendant  corporation,  was 
filed,  wherein  all  the  allegations  of  the  bUl 
are  admitted,  and  whereby  it  Is  claimed  that 
the  appeal  of  Ai^ust  4th  was  taken  without 
the  authority  ot  the  company.  This  paper  is 
not  under  the  corporate  seal.  A  motion  has 
been  made  In, this  court  to  dismiss  tbe  two 
appeals  docketed  pursuant  to  the  prayer  of 
aiq^al  dated  August  4th.  Various  reasons 
have  been  assigned  in  support  of  this  motion, 
but,  as  one  of  them  Is  decisive,  and  must  pre- 
vail. It  alone  will  be  ctmsldered.  This  Is  tbe 
third  reason,  and  It  asks  that  tbe  two  appeals 
shall  be  dismissed  "because  the  appellant  did 
not  file  any  anaww  at  all  before  entering  an 
order  Ua  appeal."  From  tiie  order  denying 
tbe  motion  of  July  22d,  which  motion  asked 
that  the  bill  be  dismissed,  and  that  the  ap- 
pointment of  the  receivers  be  rescinded,  stand- 
ing alone,  no  appeal  will  lie.  This  precise 
proposition  has  been  decided  In  Hull  v. 
Caugby,  66  Md.  104.  «  Ati.  SOI.  Tbe  order 
overruling  this  motion  is  in  no  sense  a  final 
decree,  nor  Is  it  an  order  In  the  nature  of  a 
final  decree;  and,  though  an  appeal  Is  allowed 
from  an  order  appointing  a  receiver,  no  ap- 
peal Is  provided  by  statute  from  an  order  re- 
fusing to  rescind  the  appointment  or  refusing 
to  discharge  the  receiver.  Code,  art  5,  f  21. 
As  olTserved  In  Hull  v.  Caughy,  there  are  cas- 
es reported  wbere,  upon  appeals  taken  and  en- 
tertained from  orders  appointing  receives,  or 
from  other  like  orders  from  which  an  appeal 
is  especially  provided  for  by  statute,  the  pro- 
priety of  continuing  or  of  discharging  the  re- 
ceiver has  bpen  considered.  But  the  proprie- 
ty of  continuing  or  of  discharging  the  receiver 
was  considered  only  because  there  was  an  ap- 
peal properly  taken  on  some  other  ground.  So 
it  comes  to  this  inquiry:  Has  there  been  an 
appeal  properly  taken  from  the  order  of  July 
22d  apiKtlntlng  the  receivers?  The  section  of 
the  Code  to  which  reference  has  Just  been 
made  expressty  provides  for  an  appeal  from 
an  order  appointing  a  receiver;  but  the  appeal 
can  only  be  token  after  the  defendant  has 
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filed  an  answer.  The  filing  of  an  answer  ia 
an  icdlspeneable  prerequisite  to  an  appeal 
Though  the  answer  cannot  be  looked  to  In  de- 
termhiing  whether  the  order  appealed  from 
ought  to  have  been  granted  or  not,  for  the 
propriety  of  the  order  is  dependent  alone  up- 
on the  sufflclracy  of  ^e  avermoita  of  the  bill, 
still  the  appeal  cannot  be  entotalned,  and 
therefore  the  sufficiency  of  the  aUegati<ai8  of 
the  bill  cannot  be  considered,  unless  an  an- 
swer has  been  filed  before  the  amteal  was 
prayed.  This  is  the  ImperatlTe  requirement 
of  the  statute,  and  cannot  be  disr^arded.  If 
no  answer  was  filed  below,  or  If  that  which 
purports  to  be  an  answer  Is  In  law  no  answer 
at  all,  then  there  Is  no  appeal  before  us  which 
can  be  considered,  and  the  motion  to  dismiss 
most  preralL  We  have  said  that  the  appel- 
lant—the defendant  below,  and  the  only  de- 
fendant In  the  case— Is  a  body  corporate;  and 
we  hare  stated  that  the  paper  purporting  to 
be  Its  answer  la  not  under  Its  corporate  seal. 
If  a  defendant  corporation  cannot  answer  In 
a  court  of  chancery  except  unda  Its  corpo- 
rate seal,  then  there  Is  no  answer  ln<the  case, 
and  there  was  none  before  the  appeal  was  tak- 
en. Now,  can  a  defendant  corporation  make 
answer  In  a  court  of  chancery  to  a  bill  of  com- 
plaint filed  against  It,  except  under  Its  corpo- 
rate seal?  It  Is  perfectly  clear  that  it  may 
sue  as  plalntifr.  In  equity  or  at  law,  without 
affl-ring  jts  corporate  seal  to  the  bill  of  com- 
plaint or  the  declaratlMi.  Iron  Co.  t.  Det- 
mold,  1  Md.  Oh.  Dec.  S71.  But  It  Is  equally 
true  that  It  can  only  answer  In  a  court  of 
equity  under  Its  seaL  McKlm  t.  Odom,  8 
Bland.  420;  Telegraph  Co.  v.  Pearce,  71  Md. 
63d,  18  Atl.  910;  MUler,  Eq.  Mortg.  |  167; 
Barr.  Ch.  Prac.  400;  Alex.  Ch.  Prac.  61;  2 
Danfiell,  Ch.  Prac.  *270;  Coop.  Eq.  PL  325; 
Story.  Bq.  Pi.  S  874;  Iron  Oo.  t.  Wingert,  8 
Gill.  170;  Railroad  Co.  r.  City  of  Wheeling, 
13  Orat  40;  Ransom  t.  Bank,  13  N.  J.  Eq. 
212;  Halght  T.  Morila  Aqueduct,  4  Wash. 
0.  G.  601,  Fed.  Ces.  No.  5,902;  Griffin  t.  Bank, 
17  Ala.  258;  1  Enc.  PI.  &  Prac.  886,  note  6; 
Ang.  A  A.  Corp.  S  665.  and  notes.  The  form 
of  the  answer  is  giTen  In  section  665,  lost  cit- 
ed. It  Is  obrious,  then,  as  the  paper  purport* 
ing  to  be  on  answer  is,  1^  reason  of  the  ab- 
sence  of  a  seal,  no  answer  at  all,  that  there  Is 
no  answer  In  the  case;  and  it  follows,  from 
the  plain  proTlsions  of  the  statute,  that  the 
ai^peals  taken  without  an  answer  being  filed 
cannot  he  considered,  and  mui3t  be  dismissed; 
and  It  is  so  ordered.  Appeals  dismissed,  with 
coots. 


W  Md.  4-!»> 

FRANKLIN  SUGARr-RHPINING  CO.  t. 
HENDERSON  et  al.  BROWN  et  al.  v. 
SAME.  EDMONDBON  et  al.  T.  SAME. 
LEDERER  et  al.  t.  SAME. 

(Court  of  Appeals  of  Maryland.   Dec.  2,  1807.) 

PAftTNBRSHIP— IMBOLTBHOV— CONTBTAKOE  BT  PaRT- 
XS^ASBIOHMBHT  VOR  BlMBTlT  OT  CrBDITOKS. 

1.0ne  of  three  partners  sold  and  conr^ed 
lilfl  intefest  in  the  partnership  to  hia  asaodates. 


who  Immediately  gare  notice  of  diasoIatioD, 
and  formed  a  new  firm.'  Ten  days  afterwards 
they  executed  a  deed  of  trust  nr  the  purpose 
of  the  payment  of  the  debts  of  the  new  firm 
and  the  personal  debts  of  the  members  there- 
of. On  Boit  by  the  creditors  of  the  old  firm 
against  the  trustee  of  the  new  firm,  there  be- 
ing no  evidence  of  1>ad  faith  on  the  part  of  the 
trustee,  iield  that,  the  old  firm  being  insolvent 
at  the  time  of  the  first  dissolution,  the  convey- 
ance by  the  retiriofr  partner  was  Toid  as  to 
creditors  of  the  old  firm, 

2.  The  tmst  deed  ignoring  the  rights  of  the 
creditors  of  the  original  firm  was  TOid. 

Appeals  from  superior  court  of  Baltimore 

city. 

Four  separate  attachments  by  the  Frank- 
lin Sugar-Refining  Company,  V.  J.  Brown 
&  Co.,  Edmondson,  Steuart  &  Co.,  and  Leder- 
er  Bros,  against  Henderson.  Pfeil  &  Co.  and 
others.  From  an  order  pro  forma  quashing 
the  attachments,  the  plaintiffs  appeal,  all  in 
one  record.  Reversed. 

Argued  before  McSHERRT,  O.  3^  and 
BRISCOE,  BRYAN,  PAGE,  and  BOTD,  3 J. 

Frank  Gosnell,  Wm.  S.  Bryan,  Jr.,  and  Jaa. 
W.  HcElroy,  for  appellants.  A.  B.  Nlles  and 
Oscar  Wolff,  for  appdlees. 


McSHEBRY,  0.  J.  These  four  cases  come 
up  from  a  pro  forma  order  quashing  attach- 
ments sued  out  by  the  appeHants  against  the 
appellees  Henderson,  Pfeil  Sc.  Co.  In  No- 
vember, 1892,  John  B.  Henderson,  Qeorge 
Henry  Pfeil,  and  Alexander  J.  McDonald 
formed  a  co-partnership,  which  carried  on 
business  In  Baltimore  dly  until  October  4, 
1S95.  On  that  day  the  co-partner^lp  was 
dissolved.  It  was  indebted  at  the  time  to 
sundry  persons,  but  whether  it  was  Insolvent 
or  not  Is  one  of  the  controverted  Issues  of 
fact  that  will  be  considered  later  on.  Hen- 
derson sold  his  Interest  in  the  concern  to  his 
associates,  and  assigned  and  made  over  to 
them  all  of  bis  right  and  title,  as  a  member 
of  the  firm,  in  and  to  the  property  and  assets 
of  every  kind,  real,  pwscHial,  and  mixed,  own- 
ed by  the  co-partnersblp.  Notice  of  dissolu- 
tion was  given,  and  PfeU  and  McDonald  at 
once  formed  a  new  firm,  under  the  old  name. 
Just  10  di^  afterwards-^that  Is,  on  the  14tb 
day  of  October,  1896-PfeU  and  McDonald 
executed  a  deed  of  trust  to  Oscar  Wolff,  Esq. 
The  deed  was  made  1^  *'George  H.  Pfeil  and 
Alexander  J.  McDonald,  trading  as  Hender^ 
son,  Pfeil  &  Co.,"  and  Is  not  signed  by  Hen- 
derstm.  It  recites  that  "the  parties  of  the 
first  partf'  (that  is,  PfeU  and  McDonald)  "are 
Indebted  to  divers  persons  and  Arms  In  vari- 
ous snms  of  money,  and  have  become  and 
are  unable  to  pay  such  Indebtedness  In  full"; 
and  that,  "in  ordw  to  have  their  assets  and. 
effects  collected  and  fialttifuUy  applied  to  the 
payment  of  theb>  said  debts"  (that  is,  the 
debts  due  by  the  grantors),  the  assignmrat 
was  made.  After  making  provision  for  the 
payment  of  costs  and  commissions  and  such 
preferences  as  the  law  creates,  the  deed  pro- 
ceeds to  dedaze  that  the  tmatee  shall  apply 
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the  "proceeds  of  the  Joint  etocfc  of  the  said 
co-partnership"  (that  Is,  the  co-jMrtnershlp 
of  which  Henderson  was  not  a  member)  to 
paj  the  creditors  of  the  co-partnership  (that 
Is,  the  co-partnership  composed  of  Ffell  and 
McDonald),  "and  to  appropriate  the  net  pro- 
ceeds of  the  separate  estate  of  each  partner 
to  pay  Ills  separate  creditors";  and  the  sur- 
plus of  each  partner's  separate  estate  after 
the  payment  of  his  Individual  creditors  is 
directed  to  be  added  to  the  social  assets,  and 
the  surplus,  If  any,  of  the  partnership  assets, 
Is  directed  to  be  divided  between  the  part- 
ners In  the  proportions  of  their  respective  In- 
terests, and  to  be  applied  to  the  jwyment  of 
their  separate  debts.  It  Is  Important  to  ob- 
serve that  the  deed  of  asBlgnment  makes  no 
reference  whatev^  to  die  old  firm,  of  which 
Henderson  had  been  a  member,  and  contains 
no  provision,  In  terms  or  by  Implication,  for 
the  payment  of  the  creditors  of  that  firm  out 
of  the  assets  owned  by  It,  on  October  4th, 
the  day  of  Its  dissolution.  On  October  15th, 
the  day  following  the  execution  and  record- 
ing of  the  deed  of  trust,  the  appellants,  who 
are  creditors  of  the  old  firm  of  Henderson, 
Pfell  &  Co.,  sued  out  of  the  superior  court 
of  Baltimore  city  attachments  which  they 
caused  to  be  laid  In  the  hands  of  Mr.  Wolff, 
as  garnishee.  They  allege,  as  one  of  the 
grounds  upon  which  the  attachments  are 
founded,  that  Henderson,  Pfeil,  and  McDon- 
aid,  have  assigned,  disposed  of,  or  concealed, 
or  are  alwut  to  assign,  dispose  of,  or  conceal, 
their  property,  or  some  part  thereof,  with  In- 
tent to  defraud  their  creditors.  T^e  gar- 
nishee appeared,  pleaded  nulla  bona,  and  fil- 
ed a  motion  to  quash,  founded  on  the  claim 
that  the  property  and  assets  attached  were 
the  pn^rty  and  assets  of  Mr.  Wolff,  the 
trustee,  and  not  of  the  defendants.  The  mo- 
tion was  heard,  and  the  learned  judge  at 
large  was  of  opinion  that  the  motion  to  quash 
ought  to  be  overruled;  but,  by  an  agree- 
ment made  between  the  parties,  a  pro  forma 
order  was  signed,  overruling  the  motion,  and 
finally  quashing  the  attachments.  From  this 
pro  forma  order  the  pending  appeals  were 
taken. 

A  reversal  Is  claimed  upon  two  grounds: 
First,  that  the  deed  of  trust  to  Mr.  Woltf  Is 
fraudulent  In  law,  as  hindering  and  delaying 
the  creditors  of  the  old  firm;  and,  secondly, 
that  the  deed  Is  fraudulent  In  fact. 

We  may  as  well  dispose  of  the  second 
ground  first,  because  but  little  need  be  said 
respecting  It  The  record  has  been  minutely 
read  and  carefully  considered,  and  we  all 
agree  that  It  furnishes  not  the  slightest  war- 
rant for  Impeaching  the  deed  on  account  of 
actual  fraud.  The  conduct  of  Mr.  Wolff 
throughout  Is  free  from  the  faintest  shade 
of  bad  faith.  There  Is  nothing  to  suggest 
even  a  suspicion  that  be  was  not  actuated 
by  the  very  highest  and  most  honorable  mo- 
tives and  intentions;  and  there  Is  no  evi- 
dence whatever  that  can  be  tortured  into  an 
Imputation  of  bad  faith.  We  are  thoroughly 


convinced  that  the  trustee  acted  In  the 
most  good  faith,  and  we  accordingly  dismiss 
this  branch  of  the  case  without  further  com- 
ment, and  turn  at  once  to  the  couslderatlop 
of  the  other. 

Partnership  creditors  have  no  lien  on  part- 
nership assets,  but  the  partners  themselves 
have  a  right  to  insist  upon  the  appropriation 
of  the  Joint  prt^wrty  to  the  payment  of  joint 
debts,  upon  tbe  principle  that,  as  the  joint' 
debts  -were  contracted  In  making  the  pur- 
chases of  the  joint  ossetB,  the  Utter  ought 
primarily  to  be  charged  with  the  burden  of 
paying  the  former.  This  right  of  tbe  part- 
ners to  have  the  joint  debts  paid  out  of  the 
joint  assets,  In  preference  to  tbe  right  of 
the  separate  creditors  to  be  paid  out  of  the 
same  assets,  sjves  rise  to  the  derivative  eq- 
uity of  tbe  joint  creditors  to  have  payment  of 
their  dainis  made  out  of  the  proceeds  of  tbe 
co-partnership  proitet^  before  any  of  those 
proceeds  con  he  devoted,  either  to  the  sep- 
arate nse,  or  apiwoprlated  to  the  payment  of 
the  separate  debts,  of  any  of  the  members  of 
the  firm.  The  derivative  right  Is  tbe  right 
of  the  creditor.  It  belongs  to  him,  and  tbe 
partners  have,  if  Insolvent,  no  power  or  au- 
thority to  destroy  or  Impair  It  to  his  Injury 
or  prejudice.  This  Is  so  In  the  very  nature 
of  things.  Any  act,  therefore,  of  the  part- 
ners, which  is  destructive  of  this  right  of  the 
creditor,  end  which,  as  a  result,  binders,  de- 
lays, and  Interferes  with  his  assertion  of  It, 
and  Impedes  bis  ability  to  realize,  through  its 
enforcement,  the  payment  of  the  debt  due 
to  him  by  the  firm.  Is,  by  operation  of  law, 
a  fraud  upon  the  creditor,  if  the  co-partner- 
ship la  Itself  Insolvent.  This  principle  has 
been  often  apiAIed.  In  a  number  of  cases 
It  has  been  held— and  It  may  certainly  be  re- 
garded as  the  law  of  Maryland  to^ay— that 
the  conversion  of  the  firm's  assets  into  Indi- 
vidual assets,  by  an  assignment  from  one 
partner  of  all  his  Interest  In  the  concern  to 
another,  works  a  conversion  of  the  pr(H)erty 
from  joint  to  separate  property,  and,  when 
the  firm  Is  insolvent,  operates  to  hinder,  de- 
lay, and  defraud  the  firm's  creditors.  If  the 
transfer  be  permitted  to  stand.  It  Is  obvious 
that  this  must  be  so.  As  the  creditors'  pref- 
erence or  priority  to  be  paid  out  of  the  joint 
property  can  only  be  worked  out  through  tbe 
partners'  right  to  have  that  property  applied 
In  the  first  Instance  to  the  payment  of  the 
firm's  creditors,  and  as  the  Individual  cred- 
itors have  a  prior  right  to  require  that  the 
separate  estate  shall  be  first  applied  to  the 
satisfaction  of  the  Individual  debts.  It  nec- 
essarily follows  that  the  conversion  of  the 
Joint  prcQ^erty  Into  separate  property,  if  sus- 
tained, would,  when  the  firm  and  Its  mem- 
bers are  Insolvent,  destroy  the  right  of  the 
partnership  creditors  to  a  preference  over  the 
creditors  of  the  Individual  partner  to  whom 
the  assets  had  been  transferred,  becai^e, 
when  the  assets  cease  to  be  joint  assets,  the 
right  of  the  partner  to  have  them  applied  to 
the  payment  of  partnership  debts  Is  gone, 
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and,  when  that  rigbt  la  gone,  the  derivative 
rl^t  of  the  flrm'B  creditors  Is  extinguished. 
This  being  the  conseQuentie  of  such  a  trans- 
f«  of  the  assets,  the  transfer  Itself,  when 
tbe  Ann  Is  Insolvent,  Is  Inhibited,  and  is 
deemed  InefFectual  to  convert  tbe  joint  prop- 
erty into  separate  property,  as  against  the 
Arm's  creditors.  Collier  v.  Hanna,  71  Md. 
3S1.  17  AtL  1017;  Darby  v.  GIUlRan.  33  W. 
Va.  249, 10  8.  E.  400;  Id.,  with  notes,  fl  Lawy. 
Rep.  Ann.  740. 

While  this  principle  Is  not  denied  as  behig 
ai^llcable  to  a  case'  where  a  transfer  has 
been  attempted  one  or  more  partners  to 
another  singly,  It  Is  Insisted  tb&t  It  has  no 
relation  to  a'C(u»  where  tbe  transfer  has 
been  made  by  a  retlrli^  partner  to  two  or 
more  of  his  co-partners,  who  continue  the 
business;  and  tbe  reason  assigned  Is  that  the 
Joint  assets  are  not,  by  such  a  transfer,  con- 
verted Into  sepaiate  assets,  but  remain  the 
Joint  property  of  tbe  co-partners  to  whom 
they  are  transferred.  Tbe  dlflEerence  In  the 
facts  does  not  produce  a  difference  in  the 
result,  BO  far  ai  respects  the  oreffltors.  By 
the  repress  twreranmt  of  the  three  partners, 
and  by  the  withdrawal  of  Henderson  from 
theflrm,tbe  co.pu-tnershlp  of  Henderson,  Pfell 
A  Co.  was  dlsKdved  at  the  close  of  business 
on  the  4th  day  of  October,  18B5.  The  new 
co-partnership  was  at  once  formed,  and,  un- 
der the  transfer  from  Henderson,  assumed  to 
acquire  all  bis  rights  ahd  title  to  tbe  old 
Arm's  property.  Hie  transfer  of  tiie  old 
Arm's  whole  assets  to  the  new  Arm,  If  valid, 
as  effectually  iwectuded  tiie  «dd  Ann's  cred- 
itors from  aaaotlng  their  derivative  right 
tbrongb  the  equity  of  the  old  firm's  members 
as  though  tbe  assets  bad  been  converted  Into 
the  separate  assets  of  one  monber,  because, 
while  in  the  latter  Instance  the  right  woold 
have  been  lost  reason  of  tbe  separate 
creditors  being  preferred,  in  the  other  In- 
stance the  <dd  Arm's  creditors'  rl^t  would 
have  been  lost  by  being  either  snbordinated 
to  the  claims  of  the  new  Arm's  creditors,  or 
by  being  placed  on  an  equal  footing  with  them. 
17  Am.  ft  Eng.  Bnc.  Law,  9T8,  970,  and  notes 
1-3;  Hulskamp  v.  Wagon  Oo.,  121  U.  S.  310, 
7  Sup.  Ct.  890. 

It  Is  not  solely  because  the  transfer  by  one 
to  another  partner  converts  the  Joint  Into 
separate  property  that  such  a  transfer  is,  when 
the  Arm  Is  insolvent,  prohibited  as  against 
the  joint  creditors,  but  It  Is  because  by  such 
a  conversion,  if  effective,  the  equity  of  the 
Joint  creditors  to  have  a  priority  through  the 
lien  of  the  partners  would  he  destroyed.  The 
deatniction  of  this  lien,  and  the  consequent 
extin^Ishment  of  the  cro^ltors'  derivative  eq- 
uity, Is  tbe  Injurious  act.  It  is  the  detriment- 
al Mid.  The  transfer  Itself  Is  merely  the 
means  by  which  that  end  Is  accomplished. 
The  law  levels  Its  inhtblUon  nt  tbe  means 
merely  because  the  end  worked  out  by  those 
means  Is  Injurious.  The  results  are  the 
tilings  with  which  It  Is  chleAy  concerned.  If 
tbe  equity  of'  the  joint  creditor  la  destroyed 
38A.-63 


by  a  transfer  that  does  not  convert  Joint  into 
separate  property,  the  result  to  the  creditor 
is  precisely  the  same  as  though  the  Joint  had 
been  converted  into  separate  assets;  and  It 
win  not  do  to  say  that  the  rl^t  of  the  cred- 
itor to  r^ef  depends  on  the  manner  lb  which 
the  means  employed  to  defeat  him  may  pro- 
duce their  result,  rather  than  on  the  ultimate 
fact  that  be  has  ia  thct  been  defeated  by 
those  means.  And  so,  while  a  transfer  of  all 
his  Interest  by  one  to  tivo  other  members  of 
an  Insolvent  Arm  may  not  convert  what  wsls 
joint  Into  separate  pn^r^,  It  nevertheless 
does,  if  effective  at  aU,  by  devesting  ftat 
property  out  of  the  old  and  vesting  it  In  the 
new  firm,  as  completely  defeat  the  equity  of 
the  old  firm's  creditors,  by  subordinating  that 
equity  to  the  equity  of  the  creditors  of  Qie 
new  Ann,  or  by  placing  the  equity  of  the 
latter  on  an  equality  with  that  of  the  former. 

We  have  Just  said  that  the  transfer  by  one 
to  two  other  membns  of  an  Insolvent  Ann 
ccmveying  the  retiring  partner's  interest  In 
the  joint  property.  If  effective  at  all  as  against 
tbe  creditors  of  the  Ai[ni,  is  prejudicial  to 
tbelr  equity.  But  is  sncb  a  transfer  any 
more  efl^ectlve  when  assailed  than  tbe  trans- 
fer from  one  or  more  to  another  member  of 
such  a  firm  would  be?  In  GcMler  v.  Hanna. 
BuvfPtL,  we  odd  that  a  transfer  firom  one  to 
another  member  of  an  hisolvent  Arm  cannot 
be  upheld  against  the  Arm's  creditors,  and 
precisely  tbe  same  concliuden  must  be  reach- 
ed In  the  other  bistance.  In  Peyser 
V.  Uyers.  185  N.  T:  G09,  82  X.  E.  690,  there 
were  two  sets  of  crediton.  fTliere  vras  a 
change  In  the  Ann,  and,  in  dlscnsslng  tbe  re- 
spective rights  of  these  creditors,  tbe  court 
said:  rrhe  priority  of  the  lien  of  firm  cred- 
itors Is  not  devested  hy  a  transfer  by  an  In- 
solvent Arm  of  Oie  Arm  assets  to  one  or  more 
of  the  partners;  nor  can  It  be  affected,  u  we 
conceive,  by  any  mere  change  in  the  person- 
nel of  the  Arm.  u  by  tbe  wttbdrawal  of  one 
partner  from  the  Arm,  or  tbe  IntroductlcD  of 
a  new  member."  Bee,  also,  Phelps  v.  Mc- 
Neely,  66  Mo.  664;  Thayer  v.  Humphrey 
(Wis.)  04  N.  W.  1007.  It  was  said  in  the  ar- 
fniment  that  no  case  could  be  found  where 
the  doctrine  announced  in  Collier  v.  Hanna 
had  been  applied  to  tbe  state  of  facts  pre- 
sented by  this  record;  that  Is,  wher^  a  re- 
tiring partner  bad  transferred  bis  interest  In 
the  social  assets  to  two  or  more  remaining 
members  of  tbe  Arm.  But  it  is  not  material 
whether  a  parallel  case  can  be  cited  or  not. 
We  are  not  deaUng  with  precedents,  but  with 
prindi^es;  and,  if  the  legal  principle  nnder- 
lyhig  the  one  state  of  facta  Is  f^ipUcatrie  to 
and  Ata  the  other  state  of  tACtB,  tbe  mere 
circumstance  that  no  adjudged  case,  actually 
applying  such  principle  can  be  i«oduced  fur- 
nishes no  reason  for  refusing  to  make  the 
application  when  the  occasion  does  arise.  But 
the  case  of  Peysw  v.  Myers,  supra,  distinct- 
ly recognizes  the  doctrine  as  ap^cable  to 
such  a  case  as  thia. 

This  brings  us  to  tbe  deed  ot  trust,  and.  In 
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the  light  of  what  has  been  Just  stated,  we 
are  to  determine  whether  Its  legal  effect  Is 
to  hinder  and  delay  the  creditors  of  the  old 
firm,  and  whether,  therefwv,  It  is  In  law 
fraudul^t  and  Invalid  as  to  those  creditors. 
The  whole  diacnsslon  thus  far  has  proceeded 
upon  the  theory  that  the  firm  of  Henderson, 
Pfell  &  Oo.  was  Insolvent  on  October  4, 1896; 
and  what  we  have  said  jnnst  be  understood 
In  that  Tlew;  and,  as  the  ultimate  decision  of 
these  cases  binges  on  the  question  of  sol- 
Tency,  we  now  proceed  to  consider  that  ques- 
tion before  examining  the  terms  of  the  deed 
of  trust 

Henderson  retired  from  the  old  firm  on  Fri- 
day, October  4th.  The  new  firm  tooli  charge 
at  the  close  of  business  on  that  day.  They 
continued  in  business  until  Monday,  the  14th, 
when  the  deed  of  trust  was  made.  Exclud- 
ing the  two  Intervening  Sundays  (the  6th 
and  the  18th),  th^  conducted  the  business 
for  Just  seven  days.  Ou  Satnrdi^,  the  12tb 
of  October  (the  l&it  of  those  seven  days), 
the  new  firm  was,  as  a  matter  of  fact,  no 
worse  off  financially  than  It  had  been  on 
the  preceding  4tb  of  the  same  month.  This 
Is  distinctly  stated  In  the  evidence  of  Pfeil, 
and  nowhere  controverted.  On  the  14th, 
when  the  deed  of  trust  was  executed,  the 
flrm'a  financial  condition  had  not  changed 
from  what  it  was  the  prior  Saturday.  As  Its 
condition  on  the  14th  was  no  worse  financial- 
ly than  on  the  4tb,  If  It  was  insolvent  on  the 
14th  It  could  not  have  been  solvent  on-  the 
4th.  That  It  was  Insolvent  on  the  14th  Is 
abundantly  evident  from  the  recitals  in  the 
deed  Itself,  and  from  the  statement  of  its  11a- 
billtles  and  assets  furnished  by  the  trustee  to 
the  creditors.  Its  liabilities  on  the  14th  were 
over  ^,000,  and  Its  actual  assets  were  some- 
thing over  ¥31.000,  which  were  afterwards 
swelled  some  $5,000  by  book  accounts  collect- 
ed, but  were  dimlniebed  In  the  neighborhood 
of  $3,000  by  a  sale  of  the  plant  at  less  tlmn 
the  estimated  value.  Its  llabllitSes  were  far 
In  excess  of  its  assets  when  the  assignment 
to  Bfr.  Wolff  was  made,  and  it  was  no  worse 
off  flnandaliy  then  than  when  Henderson 
wKbdrew,  ten  days  previously.  Its  collapse 
in  seven  business  days,  with  no  cause  exist- 
ing to  produce  that  result  other  than  the  de^ 
mand  of  some  of  the  old  firm's  creditors  for 
the  payment  of  overdue  debts,  conclusively 
shows  that  it  was  utterly  insolvent— unable 
to  pay  its  debts  when  due  and  demandable — 
at  the  time  Henderson  retired;  especially  as, 
at  the  time  the  deed  was  executed,  the  firm 
was  confessedly  no  worse  off  financially  than 
it  had  been  on  October  4th.  We  are  con- 
vinced, then,  that  both  the  old  and  the  new 
firms  were  insolvent  on  October  4th. 

The  deed  of  trust,  as  we  have  seen,  was 
signed  only  by  Pfeil  and  McDonald,  and 
made  provision  solely  for  the  payment  of  the 
debts  due  by  the  co-partnership  composed  of 
those  two  individuals.  The  quotations  we 
have  ma<de  from  the  deed  ate  quite  Buffi<^ent 
to  show  this  conclusive.  The  deed  thus  un- 


dertakes to  treat  the  assets  which  the  trus- 
tee claims  under  it^nd  they  are  largely  the 
assets  which  belonged  to  the  old  firm— as  the 
property  of  the  new  firm;  and  It  further  un- 
dertakes  to  appropriate  those  assets  to  the 
payment  of  the  new  firm's  debts,  without  the 
slightest  regard  to  the  rights  of  the  creditors 
of  the  old  firm  wbo  are  not  creditors  of  the 
new  concern.  Had  the  transfer  by  Hender- 
son been  made  by  himself  and  by  one  other 
member  of  the  firm  to  the  remaining  mem- 
ber, the  firm  Its^  being  insolvent,  and  had 
the  purchasing  member  executed  a  deed  of 
trust  providing  for  the  payment  of  his  debts, 
the  deed  would,  under  these  circumstances, 
have  been  Invalid.  Collier  v.  Hanna,  supra; 
Gable  v.  Williams,  69  Md.  53.  For  the  rea- 
sons we  have  already  suggested,  the  mere 
fact  that  the  transfer  by  Henderson  was 
made  to  two  members  of  the  old  firm  does 
not  rescue  the  deed  from  condemnation.  The 
deed  entirely  Ignores,  and,  if  effect  were  giv- 
en to  It,  it  would  utterly  destroy,  the  privi- 
lege or  preference  to  which  the  creditors  of 
the  old  firm  are  entitled,  of  having  the  debts 
due  to  them  paid  out  of  the  assets  of  the 
old  firm;  and  It  would  destroy  this  prefer- 
ence notwithstanding  no  transfer  by  any 
member  of  an  insolvent  firm  to  the  other 
members  thereof  can  be  efficacious  to  defeat 
the  rights  of  such  creditors.  The  deed  ex- 
pressly dedicates  the  property  conveyed  by  It 
to  the  payment  of  the  creditors  of  the  gran- 
tors. This  Pfeil  and  McDonald  had  no  right 
to  do.  The  lnBolven<7  ot  the  old  firm  at  the 
time  of  Henderson's  attempted  transfer,  of 
his  Interest  therein  to  his  co-partners  pre- 
vented that  transfer  from  becoming  effective 
as  against  the  right  of  the  creditors  of  Hen- 
derson,  Pfell  &  Oo.  to  work  out  their  equities 
through  the  Uen  of  the  partners,  and  there- 
fore did  not  vest  the  title  in  the  remaining 
partners,  as  a  bona  fide  sale  by  a  partner  of 
a  solvent  concern  would  have  done.  Tbe 
transfer  by  Henderson  to  Pfell  and  McDon- 
ald did  not  clothe  the  latter  with  a  title 
which  they  eonld,  by  a  deed  of  trust,  convey 
for  the  benefit  of  their  creditors  alone;  and. 
consequently,  the  deed  of  trust,  which,  by  its 
terms,  excludes  the  creditors  of  the  old  firm, 
is  a  conveyance  that  hinders,  delays,  and 
defrauds  those  creditors.  The  deed  Is,  and 
can  therefwe  be,  no  barrier  to  the  condem- 
nation of  the  credits  attached  In  the  hands 
of  the  trustee.  The  pro  forma  order  quash- 
ing the  attachments  will  be  reversed,  and  the 
cases  will  be  remanded  for  further  proceed- 
ings; and  It  Is  accordingly  so  ord^ed.  Pro 
forma  order  cevwsed  and  cases  remanded; 
tbe  costs  to  be  paid  out  of  the  trust  estate. 

cut  Pa.  8L  4SS) 
HUMPHRKT  et  al.  v.  COOPER. 
(Sapreme  Court  of  Pennsjivania.   Jan.  3,  1898.) 

SCRVEXB—QOBBTIOS  FOK  JCRT  —  InsTKOCTIOS — 

HahiiIjBbs  XSkrob. 
1.  It  appeared  that  tiie  snrwor,  who,  In  1794, 
located  a  block  of  nine  tracts,  discovered  before 
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making  bis  return  lhat  he  had  OTerstepped  the 
boundary  of  on  older  survey  4S  rods.  'He  then 
shortened  the  lines  of  the  block  on  his  plot  that 
number  of  rods,  and  adopted  the  older  surrey 
as  an  adjoiner  on  that  side.  Apparently,  from 
the  returns,  all  the  land  lost  by  the  mistake  vras 
taken  from  the  three  tracts  abutting  on  the  older 
surrey,  instead  of  being' apportioned  among  the 
nine  tracts  Of  tiie  block  by  a  change  of  the  in- 
terior lines.  But  there  was  evidence  that  one  of 
1^  interior  lines  tiad  been  relocated  by  marks 
on  the  ground  parallel  with,  and  50  rods  east  of, 
the  line  first  adopted.  Heldt  that  while  an  actual 
line,  run  on  the  ground,  and  re-marked  aa  the  di- 
Tlsion  line  of  tbe  tracts,  would,  If  proven,  control 
and  fix  the  boundaries  of  the  tracts  with  relation 
to  each  other,  yet,  as  the  evidence  bearing  on 
the  question  was  contradictory,  the  conrt  proper- 
ly left  it  to  the  jury  to  find  whether  the  second 
fine  had  really  been  ran  as  a  divWon  line  of 
tracts  in  tbe  block. 

2.  Where  the  trial  judge,  in  his  charge,  alludes 
to  a  wholly  irrelevant  fact,  yet  at  the  same  time 
gires  the  jury  to  understand  that  such  fact  has 
no  bearing  on  the  question  at  issue,  the  aupreme 
court  will  not  reverse,  unless  it  appears  that  the 
jury  were,  or  might  have  been,  misled  by  Hie  Ir- 
relevant allusion. 

(Syllabus  by  Judge.) 

Appeal  from  court  of  common  [deas,  Jeffeiv 
son  county. 

Action  by  W.  N.  Humphrey  and  another 
against  Ninlan  Ckwper.  Judgment  for  defend- 
ant   Plaintiffs  as4;teaL  Affirmed. 

W.  F.  Stewart  and  G,  A.  Jeoks,  for  Kppf^- 
luits.  O.  Mitchell  Obariea  Oorbet,  and  Gad- 
muB  Z.  Gordra,  for  apptilee. 

DEAN,  J.  This  18  an  action  of  trespass  by 
plalntitrs  against  defendant  for  cutting  tim- 
ber on  a  tract  of  about  50  acres  of  land  in 
Jefferson  county.  Both  parties  claim  title  to 
the  land  on  which  tbe  timber  was  cut  It 
was  tmimproved,  and  in  the  acttial  occupan<*f 
of  nelth^,  np  to  tbe  date  of  the  alleged  tres- 
pass. On  the  apidlcation  of  Wllilam  Willink 
and  others,  known  as  the  Holland  Land  Com- 
pany, warrants  lor  the  survey  of  nine  tracts 
were  Issued  to  tbem  In  1792.  These  war- 
rants were  placed  in  tbe  bands  of  William  P. 
Brady,  deputy  surveyor,  wbo  on  tbe  7tb  and 
lOtb  of  November,  17&1,  located  tbe  nine 
tracts  in  a  block  three  stureys  wide  and 
three  deep.  In  his  return  tbe  three  eastern 
and  three  middle  tracts  are  plotted,  each,  as 
477  rods  long  and  820  wide,  and  each  con- 
taining 900  acres  and  allowance;  tbe  three 
western  tracts,  while  of  the  same  width  aa 
tbe  others,  yet  as  only  461  rods  long,  and 
each  containing  only  870  acres  and  allow- 
ance. Tbe  original  comers  of  tbe  block,  cor- 
responding to  tbe  date  of  the  survey,  were 
found  upon  the  ground  as  late  as  1863.  In 
fact  there  is  no  doubt  as  to  the  location  of 
the  block.  Further,  it  was  clear  that  at  tbe 
western  north  and  south  line  of  tbe  block  tbe 
surveyor  had  overstei^ed  the  boundary  of 
an  older  survey  made  tbe  year  before  in  the 
name  of  Nichols  &  McPherson,  and  that  after 
his  field  work  was  done  be  Iiad  discovered 
this  fact;  so,  before  making  his  return,  he 
adopted  on  his  plot  tbe  eastern  boundary  of 
tbe  Nicb<^  &  McPheraon  as  tbe  western 


boundary -of  his  block.  Ai  tbls  shortened  tbe 
lengths  of  his  north  and  south  block  lines, 
be  shortened  the  north  and  south  lines  of 
tbe  westam  tracts  of  the  Uock  so  that  they 
appear  on  the  return  as  but  4fll  rods  loi^. 
Instead  of  477,  tbe  plotted  length  of  the 
otiier  six  tracts.  The  plot  assumes  that  the 
north  and  sonth  line  of  the  Nichols  & 
McPherson  surrey  had  the  same  course  as 
that  of  the  block,  bat  In  thU  the  surveyor 
was  mistaken.  Bvldently,  after  dlscoveilng 
that  he  was  over  on  the  Nichols  &  McPher- 
son, he  did  not  run  tbe  eastern  line  of  that 
block  on  the  ground;  for  It  Is  a  well-marked 
Une,  and,  run  by  its  coarse,  cnts  off  about 
48  rods  of  the  northwestern  tract  and  27 
rods  of  tbe  southwestern  tract  of  the  block. 
As  before  noticed,  there  Is  no  qnestion  as  to 
the  location  of  the  block,  but  this  contention 
arises  from  a  dispute  as  to  the  location  of 
tbe  north  and  sonth  Interior  Ibie  dlrldii^  the 
three  western  tracts  from  the  three  middle 
ones.  Without  noticing  further  tbe  chain  of 
title  of  plaintiffs  and  defendant  respectively, 
it  Is  sufficient  to  say  that  the  true  location 
of  this  interior  line  determined  the  title  and 
right  of.  possession  In  one  or  tbe  other  of 
these  parties.  Tbe  plaintiffs  bad  title  to  tbe 
survey  made  on  warrant  2,983,  wlilcb  was 
the  northwest  comer  one  of  the  block.  They 
claimed  that  the  surveyor,  when  he  discover- 
ed that  his  location  of  tbe  block  overlai^)ed 
the  Nichols  &  McPherson  survey,  changed  his 
return  by  moving  this  survey  (2,983)  and  tbe 
next  one  to  it  (2,981)  60  rods  further  east; 
ran  and  marked  an  interior  Une,  50  rods  fur- 
ther east  as  the  eastern  boundary  of  tbe 
three  middle  warrants,  and  plotted  a  division 
line  between  the  three  western  and  three  mid- 
dle warrants,  which  division  line  throws  tbe 
land  in  dispute  to  tbe  west  side  of  that  line, 
and  within  the  boundaries  of  2,863,  their  sur- 
vey. The  defendant  claimed  that  the  survey- 
or, on  discovering  his  mistake  in  running 
over  on  the  Nichols  &  McPherson,  merely 
shortened,  hi  his  rettim,  the  north  and  south 
lines  of  the  three  western  warrants  of  tbe 
block,  leaving  the  interior  lines  standing  as 
be  had  run  tbem,  and  tbe  quantities  in  the 
three  middle  and  eastern  surveys  unchanged. 
It  was  very  clear  that  there  was  a  well-mark- 
ed line,  very  old,  &0  rods  east  of  that  ap- 
parently retumed  in  the  plot  of  Brady's  sur- 
vey, which  line  was  claimed  by  plaintiffs  to 
have  been  run  on  the  ground  as  the  division 
line  between  the  middle  and  eastern  tracts, 
and  that  this  line  bad  been  run  by  Brady 
after  be  bad  discovered  the  location  of  the 
block  overlapped  tbe  Nichols  &  McPherson. 
If  this  old  line  had  indisputably  counted  to 
tbe  date  of  Brady's  survey,  1794,  plaintiffs' 
theory  would  have  been  established,  aud  they 
would  have  been  ^titled  to  a  verdict;  but 
the  evidence  was  conflicting.  Some  of  it  was 
very  significant,  as  tending  to  show  that  this 
line  counted  only  to  1806,-12  years  later 
than  tbe  Brady  survey.  It  started  from  a 
corner  on  tbe  south  line  of  tbe  block,  and  to 
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that  extent  waa  connected  with  the  orlslnal 
surrey  of  the  block;  but  the  corner,  Instead 
of  a  hemlock,  as  called  for,  was  a  beech,  and 
the  beech  connted  only  to  1806.  The  line 
then  extended  north  by  a  course  parallel  with 
the  line  claimed  by  defendant,  but  the  evl' 
dence  to  show  that  it  terminated  at  the  north- 
em  line  of  the  block  was  very  vague.  True, 
there  waa  some  evidence  tending  to  show  that 
the  1806  marks  were  but  a  re-marking  of  an 
older  line,  but  there  waa  other  evidence  to. 
contradict  thla.  The  court  below  waa  of  the 
opinion  it  was  a  question  of  fact  as  to  the 
tme  location  of  the  dividing  line  between 
the  three  western  and  three  middle  surveys, 
and  submitted  the  evidence  bearing  on  that 
point  to  the  Jury,  who  found  for  defendant, 
and  we  have  thla  appeal  by  plaintiffs.  Eight 
errors  are  assigned,  all  except  the  last  al- 
leging errors  In  the  charge  to  the  Jury. 

As  already  noticed  the  contention  aroae  be- 
cause of  dispute  as  to  the  location  of  the 
division  line  between  the  three  western  and 
middle  warrants.  The  location  of  the  north 
and  south  lines  of  the  block  was  not  disputed. 
There  was  evidence  that  two  Unea  bad  been 
run  north  and  south,  parallel  to  eac^  other, 
and  about  CO  rods  apart.  Either  of  them,  on 
competent  evidence,  might  have  been  found 
by  the  Jury  to  be  the  original  division  line. 
If  the  one  located  nearest  the  eastern  boun- 
dary of  the  block  was  the  true  one,  then  de- 
fendant had  trespassed  on  plaintiffs'  land.  If 
the  one  nearest  the  western  boundary  was 
the  true  one,  the  land  belonged  to  defendant 
In  submitting  the  conflicting  evidence  tending 
to  eetablish  one  or  other  of  theee  lines  to  the 
Jury,  we  are  unable  to  detect  any  substantial 
error  In  the  Instruction.  Plaintiffs'  first  point 
asked  the  court  to  say  that  as  there  was  a 
well-defined  line  50  rods  east  of  the  line  claim- 
ed by  defendant,  which  extended  from  the 
north  to  the  south  boundary  of  the  block, 
that  was  "a  pregnant  circumstance"  to  show 
that  the  surveyor,  after  he  discovered  his 
mistake  in  overlapping  the  Nichols  &  Mc- 
Pherson  survey,  abandoned  the  line  claimed 
by  defendant,  and  located  this  new  line,  and 
made  return  thereof  In  hLs  survey.  The 
court,  in  effect,  afllrmed  this  point,  by  saying 
that  the  evidence  should  be  considered  by 
the  Jury,  but  modified  the  language  thus: 
"While  we  will  not  say  the  matter  referred  to 
la  a  pregnant  circtm] stance,  still  it  la  a  ma- 
terial matter."  The  exact  difference  In  the 
significance  of  "a  pregnant  circumstance" 
and  "a  material  matter,"  which  the  learned 
Judge  of  the  court  below  saw  when  he  gave 
a  modified  answer  ^o  the  point,  and  which 
counsel  for  appellants  now  see  when  they  as- 
sign the  answer  for  error,  la  not  very  clear  to 
us.  We  think  it  entirely  probable  that  the  dis- 
tinction was  not  quite  clear  to  the  Jury,  and 
that  In  consequence  they  gave  to  the  circum- 
stance, whether  a  "pregnant  one"  or  a  "ma- 
terial one,"  all  the  weight  it  was  entitled  to. 
For  that  reason  the  assignment  to  not  sus- 
tained. 


The  second  aaatgnment  of  error,  to  the  In- 
terpretation put  by  the  court  on  the  act  of 
March  29,  1824,  Is  not  snstahied.  The  act 
was  Intended  only  to  prevent  the  willful  (ir 
careless  cutting  of  another's  timber.  Ejumer 
T.  Goodlander,  98  Pa.  St  853. 

The  third,  fourth,  fifth,  sixth,  and  seventh 
assignments  complain  of  the  reference  made 
by  the  Judge,  In  his  charge,  to  the  Timothy 
Pickering  warrant.  It  appears  that  some  10 
years  before  the  date  of  these  surveys  a  war- 
rant had  been  laid  on  part  of  the  same  land 
in  name  of  Timothy  Pickering.  It  seems  to 
have  extended  over  parts  of  three  of  the 
eastern  and  middle  tracts.  Whether  actual 
surveys  had  been  made  on  it,  or  whether  any 
survey  had  been  returned  Into  the  land  office, 
did  not  appear.  One  thing  did  clearly  ap- 
pear: The  deputy  surveyor,  Brady,  who  lo- 
cated thla  block,  was  ignorant  of  the  exist- 
ence of  any  such  surrey,  and  nowhere  notes 
It  In  his  return,  nor  does  be  recognize  In  any 
manner  a  single  mark  upon  its  lines.  Ob- 
viously, he  ran  the  lines  of  his  block  wholly 
regardless  of  it  Neither  party  claimed  an 
Inch  of  land  under  It  or  professed  to  locate 
his  land  by  It  Why  the  learned  Judge  of 
the  court  below  referred  to  It  at  nil  In  his 
charge,  we  cannot  discover.  It  was  lugged 
in,  only  to  be  thrown  out  again  as  of  no 
consequence.  While  we  cannot  discover  any 
reason  for  reference  to  it  neither  can  we  dis- 
cover that  reference  to  it  did  plaintiffs  any 
harm.  After  the  appearance  of  this  ghost, 
the  Jiu7  was  Informed  of  its  harmless  charac- 
ter, and  their  attention  directed  to  the  evi- 
dence bearing  on  the  tme  location  of  the  di- 
vision line.  The  testimony  on  each  side  tend- 
ing to  establish  the  one  line  or  the  other  by 
marks  and  monuments  on  the  ground  was 
pointedly  called  to  the  notice  of  the  Jury, 
without  allusion  to  the  Timothy  Pickering  as 
a  material  fact.  If  we  could  discover  that 
the  attention  of  the  Jury  had  been  diverted  in 
any  degree  from  the  real  point  in  dispute  by 
this  wholly  Irrelevant  subject,  we  would  pro- 
notmce  this  part  of  the  charge  error;  but 
as  we  are  of  the  opinion  that  It  could  not 
have  had  the  slightest  weight  in  shaping  the 
verdict  these  assignments  are  overmled. 

The  objection  to  the  deposition  of  Henr>- 
Keys  is  not  noticed,  because  appellant  has 
neglected  to  print  it  as  part  of  the  evidence. 
If  evidence  be' objectionable,  and  counsel  ex- 
pect us  to  so  decide,  the  least  they  can  do  is 
to  conform  to  the  rale  of  court  which  requires 
the  printing  of  the  testimony.  The  Judgment 
la  affirmed. 

(184  PS.  8L  164) 

PEOPLE'S  NAT.  BANK  OP  PITTSBIIRGH 

et  al.  V.  LOBKPERT  et  al. 
{Supreme  Court  of  Pennsylvania.    Jan.  3, 1898.) 
Frauddlent  Convetances— Lien  or  Cheditor»— 

Equity  Jurisdiction— Waivbr  of  Objection. 

1.  Where  debtors  conspirltig  with  nootber  to 
defraud  their  creditors  furnish  materials  for 
erecting  buildings  on  bis  land,  he  not  payii« 
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therefor  or  in  any  way  becnniac  indebted  to 
fliem,  tbe  creditors  may  be  awarded  a  lien  on 
the  real  estate  to  the  extent  the  debtors'  proper- 
ty  became  merged  thereio. 

2.  OtdectioD  that  a  hill  does  not  state  that 
plaintiffs  have  exhansted  their  legal  remedy  can- 
not be  raised  tor  the  first  time  on  appeal. 

3.  Objection  to  jurisdiction  of  equity  not  being 
taken  by  demurrer  or  plea  before  answer,  suit 
will  be  entertained  unless  it  is  devoid  of  any  cir- 
cumstance to  give  the  court  jurisdiction. 

Appeal  from  court  of  common  pleas,  Al- 
legheny county. 

Suit  by  the  People's  National  Bank  of 
nttsburgta  and  others  against  George  Loef- 
fert  and  others.  Decree  for  plaintiffs.  De- 
fendant Albert  L.  Loeflert  appeals.  Afflrm- 
cd. 

J.  A.  Wakefield,  tor  appellant  R.  B.  iTory. 
for  appellees. 

FELIj,  J.  Briefly  stated,  the  facts  upon 
which  the  decree  Is  baaed,  as  found  by  the 
court,  are  these:  In  1896,  two  of  the  de- 
fendants, John  and  George  LoeCTert,  were  in 
the  planing-mill  business  as  partners.  They 
were  then,  and  had  been  for  several  years. 
Irretrievably  Insolvent,  and  had  carried  on 
their  business  with  money  fraudulently  ol>- 
talned  by  false  statements  as  to  their  Unan- 
Clal  condition.  The  third  defendant,  Albert 
Loetfert,  was  the  superintendent  of  their 
mill.  He  knew  of  their  financial  condition, 
and  actively  co-operated  with  them  in  se- 
creting their  proper^,  preparatory  to  a  dis- 
honest failure.  In  pursuance  of  the  con- 
spiracy formed,  houses  were  built  upon  lots 
before  owned  by  Albert,  or  procured  by  him 
for  the  purpose  with  bis  own  money.  The 
lumber  and  mill  work  were  furnished  di- 
rectly by  the  firm,  and  they  paid  for  a  part, 
at  least,  of  the  otber  materials,  and  for  the 
labor,  with  the  intent  thus  to  secrete  their 
property  from  their  creditors.  No  debt  was 
created  between  the  parties  by  the  transac- 
tion. It  was  not  intended  that  Albert  should 
pay  for  the  materials  furnished  by  the  firm, 
or  repay  the  money  they  had  expended  In 
the  construction  of  the  bouses.  It  was  a 
scheme  Into  which  all  three  entered,  to  put 
the  property  of  the  firm  beyond  the  reach  of 
Its  creditors.  This  finding  seems  to  be  fully 
sustained  by  the  testimony. 

The  plaintiffs  are  judgment  creditors  of 
the  firm,  and  one  of  the  prayers  of  therr  bill 
was  for  a  decree  that  Iheir  judgment  be  de- 
clared a  Hen  on  the  real  estate  on  which  im- 
provements bad  been  made,  to  the  extent  to 
which  their  debtors'  property  had  become 
merged  In  and  a  part  of  the  realty.  This 
prayer  was  granted.  The  general  jurisdic- 
tion of  courts  of  equity  to  grant  relief  on 
the  ground  of  fraud  has  been  freely  exercis- 
ed to  defeat  the  conveyance  of  property  by 
Insolvent  debtors  in  fraud  of  creditors  in 
cases  where  the  law  furnishes  no  aicquate 
remedy.  It  has  been  exercised  in  numerous 
cases  where  a  debtor,  with  intent  to  defraud 
his  creditors,  has  conveyed  his  land  directly 


to  another,  or  has  purchased  land  or  paid 
part  of  the  consideration  for  land  purchased 
In  the  name  of  another,  or  has  made  ina<- 
provements  on  the  land  of  another,  as  well 
as  for  the  removal  of  fraudulent  liens  and 
Incumbrances.  Where  the  estate  or  Interest 
of  the  debtor  baa  been  placed  beyond  the 
reach  of  the  ordinary  process  of  execution, 
he  has  been  held  to  have  an  equitable  inter- 
est, which  will  be  made  subject  to  his  debts. 
Although  none  of  our  cases  are  directly  In 
point,  the  principle  stated  has  been  recog- 
nized in  Suydam  v.  Insurance  Co.,  61  Pa.  St 
394;  Barto's  Appeal,  55  Pa.  St  386;  and 
Fowler's  Appeal,  87  Pa.  St  449.  In  Wait 
Fraud.  Conv.  §  26,  It  is  said:  "An  extreme 
illustration  of  the  disposition  of  courts  to 
favor  creditors  is  the  familiar  and  salutary 
rule  that  Improvements  placed  by  the  debtor 
upon  the  real  property  of  another,  acting  In 
concert  with  him,  and  to  defraud  creditors, 
can  be  followed,  and  the  realty  charged  In 
favor  of  the  creditors  of  the  debtor  with  the 
value  of  such  improvements."  And  In  Bump, 
Fraud.  Conv.  |  218:  "If  a  debtor  uses  his 
personal  property  upon  the  real  estate  of  an- 
other, with  the  knowledge  and  consent  of 
the  owner,  so  that  It  becomes  a  part  of  such 
realty,  for  the  purpose  of  defrauding  his 
creditors  and  preventing  them  from  obtain- 
ing satisfaction  of  their  demands,  they  mar 
stiU  follow  the  properly  Into  the  bands  of 
the  owner  of  the  premises  thus  benefited, 
and  fasten  their  claims  upon  such  premises 
to  the  extent  of  the  debtor's  projwrty  so  ap- 
propriated. If  a  debt,  however,  has  been 
created  between  the  parties,  the  creditors 
can  only  have  the  debt  appropriated  to  the 
satisfaction  of  their  demands;  but,  If  not 
debt  has  been  created,  the  appropriate  rem- 
edy is  to  fasten  their  claim  upon  the  real 
estate  to  the  extent  of  the  debtor's  property 
thus  made  part  of  the  realty."  Among  the 
many  cases  which  support  this  proposition 
are  Isham  v.  Schafer,  60  Barb,  317;  lynde 
V.  McGregor,  95  Mass.  182;  Diets  T.  Atwood, 
19  lit.  App.  9G;  Foster  t.  Knowles,  42  M.  J. 
Eq.  226,  7  AU.  290. 

As  the  debtors  had  no  interest  In  the  land 
which  their  personal  property  went  to  im- 
prove, a  decree  making  a  judgment  against 
them  a  lien  upon  the  land  does  not  seem  reg- 
ular. If  they  had  conveyed  the  land  or 
taken  title  in  the  name  of  another,  a  recon- 
veyance might  have  been  ordered,  or  the 
conveyance  set  aside,  and  their  Judgment 
decreed  to  be  a  lien.  This  would  have  made 
a  judgment  against  them  a  Hen  on  their  own 
property,  which  they  had  fraudulently  con- 
cealed. A  decree  in  this  case  ascertaining 
the  amount  of  the  debtors'  property  which 
had  become  merged  in  the  real  estate,  and 
awarding  a  lien  for  the  amount,  would  be 
more  logical  and  more  In  harmony  with 
chancery  practice  than  the  one  made,  and  it 
would  as  effectually  secure  the  rights  of  the 
plaintiffs.  Such  a  lien  would  be  by  virtue  of 
the  decree,  and  the  anomaly  of  making  a 
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Judgment  against  one  person  a  lien  on  the 
property  of  another  would  be  avoided.  The 
same  result  has  been  effected  by  this  de* 
cree.  A  sale  has  been  made  under  it,'  and 
the  Interests  of  purchasers  are  now  to  be 
considered.  While  not  approving  the  form 
of  the  decree,  we  are  not  disposed  to  modify 
or  set  It  aside,  and  It  does  substantial  Jus- 
tice. The  plaintiffs  might  have  asked  for 
more.  While  they  are  content  with  what 
tb^  got,  the  defendants  have  no  ground  for 
complaint. 

The  objection  that  the  plaintiffs  did  not 
allege  that  they  bad  exhausted  their  legal 
rights  against  the  defendants  appears  to 
have  been  flrst  made  on  the  argument  in 
this  court.  Whatever  force  there  might  have 
been  In  the  objection  If  made  at  the  proper 
time  and  In  a  proper  manner,  It  cannot  be 
considered  now.  The  motion  at  the  bear- 
Ing  to  dismiss  the  bill,  for  the  reason  that 
there  was  an  adequate  remedy  at  law,  was 
not  supported  on  the  ground  that  the  bill 
was  defective,  and  the  defects  now  alleged 
were  not  brought  to  the  attention  of  the 
court  at  any  time.  The  court  had  general 
jurisdiction  of  the  subject-matter,  and  it  was 
competent  for  It  to  grant  the  relief  sought, 
and  It  Is  now  too  late  to  object  to  defects  In 
the  bill  of  this  character.  "An  objection  on 
the  ground  of  jurisdiction  must  be  taken  ei- 
ther by  demurrer  or  plea  before  answer; 
otherwise,  the  court  will  entertain  the  suit, 
although  the  defendant  may  object  to  it  at 
the  hearing,  unless  it  Is  a  case  in  which  no 
circumstances  whatever  can  give  the  court 
jurisdiction."  Daniell,  Ch.  PI.  &  Prac.  p. 
631.  Itie  decree  Is  affirmed,  at  the  cost  of 
the  q^pdlant 

on  Pft.  8L  «4) 

PORTLAND  LUMBER  CO.  t.  KIEHL. 

(Supreme  Court  of  Pennqrlvania.   Jan.  3,  18B&.) 

Sanivr's  Sals— Hdtior  or  OwxaRsaip— Kleo- 
TiOM  or  RmesDT— ElsTOPPBL— PnaouASi 

BT  AOKNT— UaHAOES. 

1.  Notice  given  by  one  at  sheriff's  sale  that 
the  goods  belong  to  him,  and  that  the  purchaser 
will  take  no  title,  does  not,  in  the  absence  of  bad 
faith,  estop  him  to  sue  the  sheriff  in  trespass,  and 
confine  bim  to  his  remedy  against  the  purchaser. 

2.  Pordiase  at  sheriff  s  sale  of  the  goods  by 
the  owners'  agent,  authorized  to  loch  after  their 
interest  In  the  matter,  and  to  employ  counsel 
therefor,  including  the  giving  of  notice  at  the  sale 
of  claim  of  ownership,  is  in  law  a  purchase  by  the 
owners,  and  cannot,  so  as  to  increase  the  measure 
of  damages  against  the  sheriff,  be  treated  by 
them  as  a  purchase  by  the  agent  for  himself. 

Appeal  from  court  of  common  pleas,  Cla- 
rion county. 

Action  by  W.  H.  Hyde  and  others,  part- 
ners, as  the  Portland  Lumber  Company, 
against  Jesse  Klebl,  for  the  seizure  and  sale 
by  him,  as  sheriff,  on  execution  against  W. 
W.  0*NeIl,  Jr.,  of  certain  timber  belonging 
to  plaintiffs.  Judgment  for  plalntiflb.  De- 
fendant appeals.  Reversed. 

0.  Heydrick,  Harry  B.  Wilson,  0.  Z.  Gor- 
don, W.  A.  Hlndman,  and  W.  H.  Hockman. 


for  appellant  B.  J.  Held,  F.  J.  Maflett.  Geo. 
F.  Whltmer,  and  Geo.  A.  Jenks,  for  appellees. 

MITCHELL,  J.  There  Is  not  much  room 
for  controversy  over  the  law  of  delivery  or 
of  walrer,  as  Involved  In  this  case,  but  ai>- 
pellaut  claims  that  the  charge  of  the  learned 
judge  below  so  applied  the  law  to  the  facts 
that  the  jury  w^ere  misled.  An  examination 
of  the  charge  as  a  connected  whole  fails  to 
sustain  the  complaint.  The  expressions  as- 
signed for  error,  and  perhaps  some  others, 
taken  separately  and  apart  from  their  con- 
text, might  seem  to  fall  in  giving  due  weight 
to  the  acts  of  the  parties  in  regard  to  the 
first  two  rafts,  as  showing  that  they,  or  at 
least  the  plaintiffs,  did  not  mean  to  insist 
on  the  strict  terms  of  the  contract,  and  might 
also  have  a  tendency  to  lead  the  Jury  to  sup- 
pose that  the  defense  required  proof  of  an 
express  alteration  of  the  contract,  and  not 
merely  on  Indulgent  or  loose  enforcement  of 
It,  from  which  a  waiver  might  be  implied. 
But,  taken  In  Its  entirety,  the  charge  gave 
the  law  correctly  to  the  Jury,  and  at  least 
once  in  the  very  words  asked  by  the  appel- 
lant himself,  and  in  connection  with  the 
facts  relied  upon  by  him  as  a  defense.  His 
second  point  was  that  "If  the  plaintiffs,  in 
pursuance  of  the  contract  In  evidence,  sent 
two  rafts  of  timber  to  the  place  designated 
for  delivery,  and  W.  W.  O'Neil,  Jr.,  accepted 
the  same,  took  possession  thereot,  caused  the 
same  to  be  measured,  and  commenced  manu- 
facturing the  same  upon  his  mill;  and,  while 
he  .wad  so  manufacturing  the  same,  James 
E.  Gardner,  by  whom  and  In  whose  name  the 
contract  was  made,  visited  the  mill,  and 
there  learned  what  bad  been  and  was  being 
done  with  the  timber,  and  made  no  objection 
thereto,  but  afterwards,  with  full  knowledge 
of  the  facts,  met  the  said  O'Ncll  In  Clarion, 
and,  after  receiving  part  payment  on  account 
of  the  timber  specified  In  the  contract,  or- 
dered the  remainder  of  the  said  timber  to  be 
delivered  at  the  place  designated  for  delivery, 
and  then  and  there  requested  the  said  O'Neil 
to  have  his  line  ready  to  secure  the  rafts 
when  they  should  arrive;  and  the  said  tim- 
ber was,  in  pursuance  of  said  Gardner's  or- 
ders, sent  to  the  said  place  of  delivery,  and 
the  persons  In  whose  charge  it  was  so  sent 
notified  said  O'Nell's  empIoySs  thereof,  and 
toc^  their  lines  from  the  rafts,  and  left  them 
without  any  other  provision  for  theUr  care 
than  such  notification;  and  the  said  O'Neil's 
employds  thereupon  took  charge  of  the  said 
rafts,  and  secured  tiiem  with  his  lines,  and 
the  plaintiffs  thoeafter  exercised  no  care 
over  the  same  to  prevent  their  loss  by  floods 
or  other  casualties,— the  jury  may  find  that 
the  plaintiffs  waived  the  provisions  of  the 
contract  In  respect  to  measurement  and  full 
payment  of  the  hand  money  as  conditions 
precedent  to  delivery  and  vesting  of  title, 
and  that  the  delivery  was  complete  and  title 
vested  in  O'Neil  before  the  levy."  This  was 
afllrmed  without  qualification.  Again,  when 
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the  Smy  came  In  and  requested  further  In- 
Btructlonfl  on  the  subject  of  waiT»,.the  Judge, 
aft»  repeating  In  substance  what  he  had 
■aid  before,  continued:  "We  wUI  say.  In 
addition  to  tliat,  you  do  not  require  the  ez- 
tnm  proof  of  a  waiver.  Yoo  can  Infer  a 
waiver  from  Oie  acts  and  conduct  and  dec- 
larations of  tiie  parties;  but  the  biu^en  of 
proof  is  upon  the  defendant  to  satisfy  you 
that  fliose  acts  and  declarations  were  such 
as  would  warrant  yon  In  saying  that  there 
was  a  waiver  of  the  original  terms  of  the 
contract"  If  tb.&ce  was  any  danger  that 
the  Jury  might  hav6  been  misled  by  some 
deta(died  expressions  In  tiie  previous  portions 
of  the  charge.  It  was  removed  by  these  clear 
directions,  and  the  charge  as  a  whole  Is  not 
open  to  the  criticisms  based  on  the  first 
three  assignments  of  error. 

The  next  and  perhaps  most  serious  question 
Is  the  effect  of  the  notice  given  by  the  plain- 
tiffs at  the  sherllTs  sale.  Appellant  claims 
that  as  It  tended  to  deter  bidders,  and  there- 
by prevent  the  property  from  bringing  Its 
full  value,  It  should  be  treated  as  a  btnd^ 
deetfam  to  pursue  the  remedy  i^alnst  the 
pnrcha8««,  and  opiate  as  an  estopp^ 
against  idaintifrs*  present  demand.  This  ar- 
gument is  not  without  ar^rent  equity.  It 
derives  some  enpport  also  from  the  cases 
cited  by  appellant:  Vetter's  At)peal,  99  Pa. 
St  52;  Edward's  Appeal,  105  Pa.  St  103; 
and  Blmey's  Appeal,  114  Pa.  St  519.  7  Aa 
160.  But  these  were  all  cases  of  distribution 
of  a  fund  in  court  as  proceeds  of  a  BberlCfB 
sale,  and  really  rest  on  the  principle  setUed 
in  Bush's  Appeal,  65  Pa.  St.  365,  that  no 
question  can  be  raised  concerning  the  regu- 
larity of  the  proceedings  by  which  the  fund 
was  Inxiught  Into  court,  and  therefore  no  par- 
tj  claiming  under  tltie  adverse  to  the  pro- 
ceedings can  share  In  the  distribution.  **Thus, 
If  the  goods  of  A.  are  sold  upon  an  execution 
against  B.,  A.  cannot  be  heard  to  nrge  his 
right  to  the  proceeds,  however  dear  and  indls- 
putaltle  may  be  his  tltie  to  the  goods."  And 
the  reason  Is  that  the  fund  represents  the 
tltie  of  the  defendant  in  the  execution,  wheth- 
er It  be  good  or  bad.  Those  who  affirm  Its  va- 
lidity, and  claim  under  it  are  enUtied  to  share 
In  the  fund  which  it  produced;  but  those  who 
dispute  Itand  claim  adverselytoitmuststand 
on  their  adverse  title,  and  pursue  their  remedy 
upon  it  either  against  the  sheriff  for  the  tres- 
pass, or  against  the  purchaser  for  the  prop- 
erty Itself;  otherwise,  they  would  be  claim- 
ing and  recov^ng  upon  adverse  and  Incon- 
sistent rights.  Upon  this  same  ground,  that 
no  party  can  be  allowed  to  recover  on  repug- 
nant rights.  It  Is  held  that  an  action  for  tres- 
pass prosecuted  to  Judgment  against  the 
sheriff  or  the  plaintiff  In  the  execution  Is  a 
bar  to  assumpsit  for  the  money  received  from 
the  sale,  and  vice  versa.  One  Is  In  disaffirm- 
ance of  the  sale,  and  the  oth^  in  affirmance 
or  ratification  of  it,  and  they  cannot  stand 
together.  In  Floyd  v.  Brown,  1  Rawle,  121, 
It  was  h^d  that  the  Judgment  against  the 


^ialntlfl  In  the  aecntlon  was  a  bar  to  a  sub- 
sequent assumpsit  against  the  sheriff,  al- 
though the  Judgment  had  been  fmitless  as  to 
execution.  This  case  Is  much  relied  on 
the  appelant,  as  less  strong  than  the  pres- 
eati  and  it  Is  argued  that  the  distinction  be- 
tween the  Institution  of  a  frulUess  suit  and 
the  giving  of  a  notice  such  as  was  given  b^ 
Is  shadowy  in  so  far  as  a  manifestation  of 
an  election  Is  concerned.  But  the  basis  of 
decision  in  Floyd  v.  Brown  Is  that,  by  the 
Judgment  against  the  trespasser,  the  title  to 
the  goods  was  devested  out  of  the  former 
owner,  the  plaintiff,  and  he  could  not  subBe> 
qnently  maintain  any  action  founded  on  that 
title.  It  was  a  debataUe  question  In  Floyd 
V.  Brown  whether  the  tltie  was  fully  devested 
by  a  Judgment  without  satisfaction;  'and  In 
Fox  V.  Xortiiem  LlberUea,  3  Watts  &  S.  103. 
it  was  said  that  the  authorities  on  the  sub- 
ject are  conflicting.  But  In  Merrick's  Estate, 
6  Watts  &  8.  0,  It  was  Bald  tiiat  It  waa  no 
longer  an  open  question  In  this  state.  **A 
Judgment  for  the  value  of  a  chattel  Is  placed 
on  the  same  footing  as  an  actual  satisfaction, 
and  conseqnentiy  dev^ets  the  i^ntUt's  ti- 
tle." 

But  while  It  is  thus  held  that  a  Judgment 
is  per  se  a  bar,  no  case  has  been  found  which 
holds  that  anything  less  than  a  Judgment 
shall  have  that  effect  The  technical  reason 
of  devesting  the  title  does  not  apply  to  a  no- 
tice such  as  was  given  in  the  present  case, 
and  we  diould  be  taking  a  long  and  doubtful 
step  in  advance  of  onr  previous  decisions  by 
holding  that  such  notice  should  operate  as  an 
estoppel.  It  Is  said  by  Sharswood,  J.,  in 
Bush's  Appeal,  65  Pa.  St  365,  already  dted, 
that  "it  is  every  day's  practice  for  such  an 
assignee  or  vendee  under  a  bill  of  sale  [1.  e. 
the  claimant  of  an  adverse  and  superior  tltie] 
to  give  notice  to  the  sheriff  and  at  the  sale, 
and  pursue  his  remedy  dther  an  action  of 
trespass  against  the  sheriff,  or  of  trover  or  re- 
plevin against  his  vendee."  While  the  ef- 
feet  of  such  notice  Is  to  deter  bidders,  and 
thus  lead  to  an  apparent  hardship  on  the 
sheriff  in  preventing  his  receiving  the  full 
value  of  the  goods,  and  yet  holding  him  su1> 
sequentiy  liable  to  the  same  party  for  such 
value,  yet  there  is  a  countervailing  equity  In 
the  sheriff,  or  the  plaintiff  in  the  execution, 
who,  having  indemnified  the  sheriff,  Is  her^ 
as  nsually,  the  real  party  defendant  In  the 
eye  of  the  law,  he  la  being  wronged  by  the 
sale  of  his  goods  as  the  property  of  another. 
The  law  gives  him  a  choice  of  remedies,  ei- 
ther to  mahitain  liis  titie  against  the  goods 
themselves  In  the  hands  of  the  purchaser,  or 
to  let  the  goods  go,  and  hold  the  sheriff  for 
the  trespass.  One  or  other  of  these  remedies 
may  be  preferable  according  to  the  clrcum- 
stancea  If  there  be  a  single  purchaser,  at  a 
very  Inadequate  price,  the  owner  may  elect 
to  pursue  the  goods;  while  If  the  purchasers 
are  numerous,  and  prices  varying,  so  as  to 
Involve  many  suits  and  perhaps  difficulty  of 
proof  of  values,  he  may  decide  to  abandon 
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the  goods,  and  seek  damages  for  the  tres- 
pasB.  Why  should  he  be  compelled  to  make 
hlB  election  before  he  can  have  full  knowl- 
edge of  the  facts?  No  rule  of  law  yet  de- 
.clared  bas  required  bim  to  do  so,  and  we  do 
not  think  the  equity  against  blm  Is  clenr 
enough  to  Justify  us  in  giving  a  new  and  per- 
haps dangerous  eETeet  to  what  has  been  clmr- 
acterlzed  by  this  court  as  "every  day's  prac- 
tice." Of  course,  a  notice  not  given  bona 
fide  In  furtherance  of  a  genuine  claim  would 
stand  on  a  different  basis.  This  was  one  of 
the  grounds  of  decision  In  Blrney's  Appeal, 
114  Pa.  Bt.  519,  7  Atl.  150,  already  cited, 
where  It  was  said  by  the  present  chief  jus- 
tice: "In  the  absence  of  any  explanation,  It 
is  not  ^nnreasosable  to  Infer  that  his  purpose 
was  to  secure  the  property  at  an  undervalue, 
and  then,  to  the  detriment  of  the  defendant 
In  the  execution  as  well  as  his  creditors, 
claim  the  greater  part  of  the  proceeds  of  the 
sale  as  applicable  to  bis  own  lien,  to  sanc- 
tion such  a  transaction  would  be  to  encourage 
the  practice  of  deception,  trickery,  and  fraud." 
There  is  no  such  element  in  the  present  case. 
We  bold,  therefore,  that  the  plaintiffs  were 
not  estopped  from  this  action  by  the  notice 
given  at  the  sherllTs  sale  that  the  goods  be- 
longed to  them,  and  the  purchasa  would 
take  no  title. 

But,  although  the  appellant's  contention  as 
to  the  measure  of  damages  was  broader  than 
we  can  sustain,  yet  the  facts  show  that  the 
Jury  were  given  too  large  a  standard  for  their 
verdict.  If  the  plaintiffs  had  bought  In  the 
lumber,  and  thus  been  restored  to  the  pos8e»- 
aion  of  tbelr  property,  their  damages  would 
have  been,  not  its  full  value,  but  the  ex- 
pense and  loss  they  bad  been  put  to  In  get- 
ting it  back,  Including  any  loss  by  its  seizure 
and  detention,  the  price  they  had  paid  the 
sheriff,  etc.  But  the  uncontroverted  testimo- 
ny shows  that  plaintiffs*  agent  bought  in 
four  of  the  five  rafts  sold,  under  sucb  circum- 
stances as  made  him  a  purchaser  for  them. 
Gardner,  the  agent,  was  tn  charge  of  the 
proceedings  for  his  employers.  One  of  the 
plahitiffs,  Mr.  Hyde,  testified  that  Gardner 
was  authorized  to  employ  counsel  to  look 
tffter  plaintiffs'  Interest,  Including  the  giv- 
ing of  notice  at  the  sale.  Gardner  himself 
testified  that  he  reported  his  purchase  to  his 
employers,  and  they  made  no  objection.  "It 
was  perfectly  satisfactory  with  the  Port- 
land Lumber  Company,  as  they  had  adopted 
their  plan  of  defense.  Q.  They  had  adopted 
their  form  of  procedure?  A.  Yes."  It  Is  en* 
tlrely  clear,  therefore,  that  In  law  the  pur^ 
chase  by  Gardner  was  a  purchase  by  plain- 
tiffs. Am  between  him  and  themselves,  plain- 
tiffs might  have  waived  tbelr  rights,  and  rati- 
fied his  act  for  bis  benefit.  But  they  could 
not  do  so  to  tbe  prejudice  of  defendant  Hav- 
ing been  restored  to  the  legal  possession  of 
their  property,  the  measure  of  their  damages 
was  fixed  by  tbe  loss  and  expense  they  had 
been  put  to  up  to  that  time,  and  they  could 
not  enlarge  the  defendant's  liability  any 


subsequent  act  of  their  own.  The  Jury 
should  have  been  so  Instructed.  We  must 
therefore  sustain  the  fifth  assignment  of  er- 
ror. Judgment  reversed,  and  renlie  de  novo 
awarded. 


(SO  R.  L  «n) 

BAKER  et  al.  v.  HOXIE. 
(Supreme  Court  of  Rhode  laland.    Dec.  23, 
18&7.) 

Inbolvbrt  Ebtatb— PaoBEcrYiOH  or  Claih. 
The  supreme  court,  under  Pub.  St.  c.  221.  | 
8,  can  grant  a  trial  in  a  case  Id  which  a  ifurtj 
has  oegleoteu  to  prosecute  his  appeal  from  the 
judgment  of  commissioners  on  an  insolvent  eft- 
la  tc. 

Petition  by  Catherine  Baker  and  others  to 
enforce  a  claim  against  WUIlam  Hoxle.  ad- 
ministrator of  an  Insolrenf  8  estate. 

Page  &  Owen,  for  petitionera^  W.  B.  Vin- 
cent, for  defendant, 

PGR  CURIAM.  Harris  T.  Earle  (April 
term,  19S&),  39  AtL  1U2,  hc^ds  that  uodtf 
Pub.  St.  R.  I.  c.  221, 1  8.  this  comt  may  grant 
a  trial  in  this  court  In  &  case  In  which  tbe 
party  has  neglected  to  prosecute  his  appeal 
from  the  judgment  of  commls^ners  on  an 
Insolvent  estate.  We  do  not  think  that  the 
charges  of  fraud  and  conspiracy  on  which 
the  present  petition  rests  are  established.  If 
the  petitioners  are  able  to  amend  their  pe- 
tition 80  as  to  show  a  sufficient  reason  for 
the  nonprosecution  of  the  appeal,  of  which 
notice  was  given  by  their  attorney,  we  will 
entertain  a  motion  for  that,  purpose.  We 
think,  too,  that  the  person  whose  claim  the 
petitioners  desire  to  contest  ahoidd  alsp  be 
made  a  part^  to  tbe  petition. 


(20  R.  1. 1ST) 
LYON  T.  BROWN  UNIVERSITY. 
(Supreme  Court  of  Rhode  Island.    Jan.  1, 189S.) 

Wills — Cokstrdctios. 
The  obvious  meaning  of  the  third  and  fourth 
clanaea  in  a  will  providing.  "And,  in  case  the 
residue  of  my  estate  applicable  to  the  paymeota  of 
the  legacies  in  this  •  •  •  clause  of  my  win 
contained  shall  not  be  safflcient  to  pay  all  of 
said  legades  in  full,  •  *  •  said  le^cles 
•  •  •  shall  be  proportionally  reduced  in 
amount,"  is  that.  In  case  the  estate  remaining 
after  the  payment  of  preceding  gifts  la  InsufQ- 
clent  to  pay  the  legatees  under  this  clause  in  foU, 
then  these  legacies  shall  abate  proportionally ; 
and  the  words  "applicable  to  the  payment  of  the 
legacies  of  Uiis  claise"  mean  the  residue  not 
hereinbefore  disposed  of. 

On  rehearing.  Denied. 

For  former  opinion,  see  8T  Atl  80B. 

PER  CURIAM.  The  defendant,  John  Oano 
Benedict,  In  his  brief  upon  tbe  reargument 
of  this  cause,  relies  particularly  upon  the 
words.  In  the  third  and  sutMcquent  clauses  of 
the  will,  "applicable  to  the  payment  of  the 
legacies  In  this  •  •  *  clause  of  my  will 
contained,"  etc.,  as  llmltldg  these  clauses  to 
personal  estate  and  the  proceeds  of  real  e» 
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tatc^  aad  so  dlBtlncidshlor  the  case  at  tisr 
from  Fona  t.  AUen.  15  R.  L  177,  2  Atl.  302. 
We  do  not  see  tbe  force  of  tbls  arsument 
The  obrioDB  meaning  of  the  words  Is  slm^: 
*ln  case  my  estate  remaining  atUx  the  pay- 
meat  of  precedlug  gifts  Is  Insufflclent  to  pay 
the  legatees  under  this  clause  In  full,  then 
these  legacies  shall  abate."  The  words  "ap- 
plicable to  the  payment  of  the  l^cles  In  this 
claase,"  etc,  mean  "the  reiMdue  not  herein- 
before disposed  of,**  which  re^ne  the  tes- 
tatrix has  Just  made  applicable  to  Uie  lega- 
4des  now  given.  As  we  have  before  obserr- 
ed,  there  were  created  by  this  will  snccesslTe 
residues,  each  becoming  "applicable"  to  suc- 
cenlTO  classes  of  legacies  when  the  prior 
ones  had  been  satisfied.  Tbe  relation  at  tbe 
douse  containing  the  powor  of  sale  to  the 
other  clauses  of  the  will  we  hare  fully  con- 
sidered In  the  former  opinion.  S7  Atl.  80ft. 
The  decision  In  tbe  case  of  Fond  t.  Allen  we 
cMslder  dedslTe  of  tbe  case  at  bar. 


(SO  R.  I.  832) 

BHODB  ISLANT)  HOSPITAL  TRUST  CO.  t. 
PECKHAM  et  al. 
(Supreme  Court  of  Rhode  iBland,   Dec  80, 

1807.) 

Wnu — OoKSTRncnoit  —  DEBiomnoir  or  Bnrs- 
noiAnsB. 

Testator  beqDeathed  tbe  ineome  of  his  prop-' 
erty  to  his  two  cnildren  during  their  Htcs.  ''and. 
should  either  of  them  die,  the  Burriror  shall  tttlte'* 
the  deceased's  share  "during  her  natural  life, 
and  her  ctiUdren.  if  she  baa  any";  and,  should 
both  die  without  children,  the  property  was  to  go 
to  testator's  heirs;  bat,  should  either  or  both 
hare  children,  the  latter  were  to  have  their  par- 
ent's share.  Bdd  that  when  one  of  the  dert- 
sees  died  teaming  a  child,  the  latter  took  a  fee 
in  one-half  estate,  and  hence  the  net  Income 
of  the  estate  derlsed  dioold  be  paid,  oncMhalf  to 
tiie  child  of  the  decessed  derlsee,  and  onc^lf 
to  the  snrrlTor. 

Bill  by  the  Rhode  Island  Hospital  Trust  Com- 
pany against  Mary  B.  Peckham  and  others  to 
obtain  construction  of  a  will. 

James  TilU^host.  tor  oompbUnant  Wai> 
waa  B.  Ferce,  tor  zespoDdeuts* 

HATTESON,  O.  J.  .  This  is  a  biU  to.  obtain 
a  cooBtnictloQ  of  tbe  will  of  Samuel  Staples, 
Jr.,  form^ly  of  ProTldence,  deceased,  on  whose 
estate  the  complainant  1b  administrator  with 
the  win  annexed.  The  material  portions  of  the 
wDI  are:  "Thirdly,  I  gire  and  bequeath  all 
my  pn^erty,  real  and  persoual,  the  income  of 
It,  to  my  natural  children  Mary  A.  Staples  and 
laabdla  F.  Staples,  who  now  are  at  school  at 
Knex,  state  of  Connecticut,  during  their  IWes, 
and,  should  either  of  them  die,  the  surrjvor 
shall  take  what  would  belong  to  the  deceased 
during  her  natural  life,  and  her  children.  If  she 
has  any;  and,  should  they  die  without  leaving 
any  children,  tbe  property  shall  descend,  as 
the  law  provides,  to  my  blood,  and  not  to  any 
one  who  might  claim  blood  akin  to  my  said 
diildroi;  but,  should  either  or  both  have  chil* 
dm,  tb^  ahall  faihertt  what  I  gave  to  tbeir 


parentsj"   The  respondent  Mary  B.  Peckbam 

Is  the  widow  of  Emory  H.  Peckham,  and  Is  tbe 
Mary  A  Staples,  named  In  the  will,  bab^Ua 
F.  Staples,  Che  other  legatee  named  In  tbe  will, 
man-icd  WUllam  H.  Calder,  and'  died  intestate. 
May  22,  1S97,  leaving  bar  husband,  the  said 
William  H.  Caldcr,  and  ber  (mly  child.  George 
B.  Colder,  20,  survlvbig  her,  both  of  whom 
are  also  respondents  to  the  blU.  No  adminis- 
trator has  been  appointed  on  tbe  estate  of  said 
Isabella.  During  the  life  of  Isabella  the  com- 
plainant paid  the  net  Income  of  the  estate  In 
equal  shares  to  her  and  to  the  respondent  Mary 
B.  Peckham,  the  last  payment  having  been 
made  Februaty  10,  1^.  The  complahiant 
submits  two  questions:  Whether  tbe  net 
Income  Is  now  payable,  one-half  to  said  Mary 
R.  Peckham  and  the  other  half  to  said  George 
B.  Colder,  2d.  as  claimed  by  him,  or  whether 
the  whole  Is  now  payable  to  said  Mary  R. 
Peckham,  as  claimed  by  her;  ^  whether  such 
income  as  has  accrued  or  was  received  by  the 
complainant  after  February  10,  1S>7,  shall  be 
apportioned  to  the  date  of  the  death  of  Isa- 
bella, May  22,  1S97,  and.  If  so,  to  whom  tbe 
Inrome  so  apportioned  shall  be  paid. 

We  think  that  It  to  apparent  that  tbe  Intent 
of  the  testator  was  to  divide  tbe  Income  of  |hc 
estate  equally  between  tbe  two  daughters  dur- 
ing their  lives,  with  remainder  In  fee  hi  equal 
shares  to  tbe  children  of  each;  and,  In  de- 
fault of  children  of  either,  that  the  whole 
estate  should  go  to  the  other  and  her  chil- 
dren; and,  In  default  of  children  of  both,  tbe 
wbole  estate  should  go  to  the  testator's  ovni 
h^rs,  to  the  exclualoo  of  the  blood  of  the  mother 
of  the  children.  The  only  doubt  concerning 
this  Intent  arises  from  the  language  of  the 
first  clause:  "And,  should  either  of  them 
die,  the  survivor  shall  take  what  would  t>e- 
long  to  tbe  deceased  during  her  natural  life, 
and  her  children,  If  she  has  any."  We  think 
that  In  this  clause  tbe  testator  was  contem- 
plating the  death  of  one  of  his  daughters 
without  leaving  a  child  or  children,  and  that 
It  shonld  be  construed  as  If  It  read:  "And, 
should  either  of  tbem  die  without  leaving  a 
child  or  children,  the  survivor  sbaJl  take," 
etc  This  construction  makes  It  consistent 
with  the  subsequent  provision:  "But,  should 
either  or  both  have  children,  they  shall  In- 
herit what  I  gave  to  their  parents."  At  the 
time  of  the  exccntlon  of  the  will  the  daugh- 
ters, as  the  will  shows,  were  children  at 
school.  The  first  contingency  which  was 
presented  to  the  testator's  mind,  after  hav- 
ing given  tbem  the  Income  for  life,  vras  tbe 
possibility  that  one  of  them  might  die  chfld- 
less,  and  he  proceeds  to  dispose  of  ber  por- 
tion of  tbe  estate  by  a  gift  ot»  to  the  sur- 
vivor for  life,  and  to  her  children.  If  she  has 
any.  It  is  true  that  be  omits  to  say,  In  terms, 
that  the  gift  over  is  on  condition  of  the  death 
of  the  daughter  without  leaving  a  child  or 
children;  but  we  think  that  It  is  sufflclently 
evident  that  he  had  it  In  mind,  for  In  the 
next  provision  he  proceeds  to  dispose  of  the 
estate  on  tbe  contingency  that  both  shall  die 


Digitized  by 


Google 


1002 


88  ATLANTIC  REPOBTEE. 


without  leaving  any  children,  to  wit,  that 
the  property  shall  descend,  aa  the  law  pro- 
vides, to  his  blood;  and,  finally,  goes  on  to 
provide  that,  in  case  either  or  both  shall  have 
children,  the  children  shall  take  what  Is 
given  to  their  parents, — which  last  provision, 
as  we  have  seen,  would  be  Inconsistent  with 
the  provision  under  consideration  unless  the 
child  contemplated  as  dying  should  have  died 
childless.  Our  opinion,  therefore,  Is  that,  on 
the  death  of  his  mother,  George  B.  Calder, 
2d,  became  entitled  in  fee  to  one-half  of  the 
estate,  the  Income  of  which  she  was  entitled 
to  during  her  life.  We  accordingly  answer 
to  the  first  question  that  the  net  Income  of 
the  estate  is  to  be  paid,  one-halt  to  said 
Mary  R.  Peckbam,  and  one-half  to  the  said 
George  B.  Calder,  2d.  The  bill  does  not  show 
that  the  deceased,  Isabella  F.  Calder,  owed 
any  debts  at  her  decease.  It  states  that  no 
administration  has  been  granted  on  her  es- 
tate. Her  husband,  William  H.  Calder,  by 
his  answer  waives  all  claims  that  be  might 
have  to  her  estate.  In  this  state  of  facts 
we  see  no  occasion  for  the  apportionment  In- 
quired about  in  the  second  question,  and 
hence  no  necessity  ft>r  an  answer  to  that 
question. 


(20  R.  I.  330) 

CROMPTON  V.  SPENCER. 
(Snpreme  Court  of  Rhode  Island.    Dec.  18, 
1897.) 

Noras— 8DBSBquB'«T  Indorsir— Res  Jodioata. 

1.  In  the  absence  of  any  agreement  affecting 
die  liability  of  succeulTe  IndoraerB,  thrir  tiabil- 
it7  is  determined  by  the  order  In  which  their 
names  appear  on  the  note. 

2.  A  judgment  in  favor  oC  the  holder  of  a  note 
Is  not  concInslTe  of  the  rights  between  the  vrnri- 
ons  indorsers  of  the  note. 

Action  by  William  N.  Crompton  against 
James  L.  Spencer.    Judgment  for  plaintiff. 

Dexter  B.  Potter,  for  plaintiff,  Samuel  W. 
K.  Allen,  for  defendant. 

MATTESON,  C.  J.  The  defendant's  claim 
is  based  on  the  assumption  that  the  two  ac- 
commodation Indorsers  were  joint  makers  of 
the  note  in  suit.  The  note  Itself  shows,  how- 
ever, that  they  were  not  joint  makers,  but 
successive  Indorsers;  the  note  being  paya- 
ble to  the  order  of  the  defendant,  and  In- 
dorsed by  him  before  being  Indorsed  by  the 
plaintiff.  In  this  respect  it  differs  from  Car- 
penter V.  McLaughlin,  12  R.  I.  270.  In  the 
absence  of  any  agreement  affecting  the  lia- 
bility of  Indorsers,  their  liability  is  determin- 
ed by  the  order  In  which  their  names  appear 
on  the  note.  We  find  no  error  In  the  rulbig 
of  the  court  directing  a  verdict  for  the  plain- 
tiff. 

The  defendant  makes  the  point  that  the 
judgment  on  the  note  In  the  suit  brought  by 
the  bank  operated  as  a  merger  of  the  note, 
Is  conclusive  on  the  parties  to  It,  and  «t- 
dndea  a  defense  growing  out  of  the  relatJons 
of  first  and  second  Indorser.  olstlng  between 


them  prior  to  the  recovery  of  the  judgment. 
The  only  case  cited  In  support  of  the  point  Is 
Marshall  v.  Aiken,  25  Vt  328.  That  case, 
however,  treats  of  the  effect  of  a  merger  on 
the  rights  of  a  surety  as  against  a  creditor. 
The  court  held  that,  as  against  a  creditor. 
Judgment  upon  the  note  operated  as  a  merger 
of  the  note  at  law,  though  It  might  not  be  so 
at  equity,  and  became  so  far  conclusive  on 
the  parties  as  to  exclude  a  defense  growing 
out  of  the  relation  of  principal  and  surety, 
existing  between  the  parties  In  the  judgment 
prior  to  its  recovery.  The  court,  on  page 
335  of  Its  opinion,  says:  "We  do  not  suppose 
that  the  judgment  In  any  way  affects  the  re- 
lation between  the  principal  and  surety. 
That  stands,  as  before,  between  themsdvee." 
We  do  not  think  that  the  merger  of  the  note 
In  the  judgment  In  favor  of  the  bank  af- 
fected the  relation  between  the  plaintiff  and 
defendant  as  successive  indorsers  of  the  note. 
New  trial  denied,  and  case  remitted  to  the 
common  pleas  division,  with  direction  to  en- 
tor  Judgment  on  the  verdict 


(68  N.  H.  SU) 
FAUCHER  V.  WILSON. 
(Supreme  Court  of  New  Hampshire.  Hillibor- 
oogh.    July  28, 1896.) 

COKMOH  CABftlWIft— Lms  OF  OOODB  TBOM  NATORAI. 

OAroBs. 

1.  One  engaged  in  the  business  of  trucking 
goods  from  the  depot  to  different  stores  for  par- 
ticular coBtomffl^  at  prices  fixed  in  each  case  by 
special  contract,  is  bound  only  to  exercise  reason- 
able care  In  respect  to  the  goods. 

2.  A  common  carrier  is  not  liable  for  the  loss 
of  molnsses  by  the  bnrsting  of  the  barrel,  caused 

the  fermentation  of  the  contents. 

Action  by  Henry  L  Faucher  against  John 
W.  Wilson.   Judgment  for  defendant 

The  defendant  vas  engaged  In  the  busi- 
ness of  tnu^ng  goods  for  hire  from  the  rail- 
way freight  station  In  iSamiheatex  to  dlfCerent 
stores  In  the  city.  On  one  of  the  warmest 
days  In  ttie  summer  of  1881,  he  transported 
a  hogshead  of  OHdasses  from  the  freight 
station  to  the  plalntUTs  store,  on  Elm  street 
a  distance  of  a  little  over  half  a  mile.  By 
reason  of  the  f«rmemtatlon  of  the  molasses, 
the  hogshead  burst  while  being  unloaded. 
The  plaintiff's  loss  was  not  caused  by  any 
want  of  ordinary  care  on  the  part  of  the 
defendant  Each  party  moved  for  judg- 
ment In  his  favor. 

Burnham,  Brown  ft  Warren,  for  plaintiff. 
Joseph  W.  Fellows,  for  defendant 

CHASE,  J.  It  Is  not  found  that  the  de- 
fendant was  a  common  carrier.  The  find- 
ing that  he  was  engaged  In  the  business  of 
trucking  goods  for  hire  from  the  railway 
freight  station  to  different  stores  In  the  city 
lacks  the  distinguishing  characteristics  of  a 
common  carrier,  namely,  the  holding  of  one- 
self out  as  ready  "to  carry  at  reasonable 
rates  such  commodities  as  are  In  his  line  of 
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baslness,  tor  an  penons  who  offer  them,  u 
early  as  hts  means  will  allow."  Shelden  t. 
Roblnsoo,  7  N.  H.  1ST,  168;  Elklin  t.  Ball- 
road  Co.,  23  N.  H.  275;  Moses  t.  Railroad 
Co.,  21  N.  H.  71,  80,  88,  89;  McDuffee  T. 
BaUroad  Co..  52  N  H.  430,  448;  State  T. 
United  States  &  Canada  Bzp.  Co.,  60  N.  H. 
219,  281;  2  Kent,  Comm.  687,  608;  Story. 
Ballm.  Si  495,  508;  Brlnd  t.  Dale.  8  Oar.  ft 
P.  207;  Alkali  Co.  r.  Johnson.  L.  B.  9  Bxch. 
338,  343;  Scalfe  t.  Farrant,  L.  B.  10  Exch. 
858,  365;  Nugent  T.  Smith,  1  C.  P.  DIv.  423; 
Fish  T.  Chapman.  2  Eelly,  348;  Allen  r. 
Sackrlder,  87  N.  T.  »41;  Lough  v.  Outer- 
bridge.  143  N.  Y.  271.  278,  88  N.  B.  292.  The 
Inference  from  this  finding  Is  as  strong,  to 
say  the  least,  that  the  defendant's  bualneas 
was  limited  to  trucking  for  particular  cus- 
tomers at  prices  flied  in  each  case  spe- 
cial contract,  as  tt  is  that  he  held  himself 
out  as  ready  to  truck  for  the  public  Indis- 
criminately, at  reasonable  prices.  If  such 
was  the  cliaracter  of  his  business,  he  was 
not  an  insurer  of  the  plalntlfTs  goods  (there 
l>elng  no  special  contract  of  Insurance),  and 
was  only  bound  to  exercise  ordinary  care  In 
respect  to  them. 

If  the  defendant  was  a  common  carrier,  he 
is  not  liable  for  the  plaintiff's  loss,  since  It 
happened  from  the  operation  of  natural 
laws,  which  a  common  carrier  does  not  in- 
sure against.  Hudson  t.  Baxendale,  2 
Hurl.  &  N.  574;  Railway  Co.  t.  Blower,  20 
Wkly.  Rep.  776;  Nugent  t.  Smith,  1  a  P. 
DiT.  428;  Nelson  t.  Woodmff,  1  Black,  156; 
Smith  T.  RaUroad  Co.,  12  AUen.  531,  633; 
Swetland  t.  Railroad  Co..  102  Mass.  276.  282; 
Dow  V.  Packet  Co..  Si  Me.  400.  24  Atl.  946; 
Oonpland  t.  RaUroad  Co.,  01  C<»m.  631,  23 
Atl.  870;  Rlxford  v.  Smith,  62  N.  H.  356. 
In  Farrar  r.  Adams,  1  Ball.  N.  P.  60.  it  Is 
said  that  "If  an  action  were  brought  against 
a  carrier  for  negligently  driving  his  cart,  so 
that  a  pipe  of  wine  was  burst,  and  was  lost, 
it  would  be  good  evidence  for  the  defendant 
that  the  wine  was  upon  the  ferment,  and, 
when  the  pipe  burst,  he  was  driving  gent- 
ly." It  being  fonnd  that  the  plaintiff's  loss 
was  not  due  to  any  want  of  ordinary  care  on 
the  part  of  the  defendant,  there  must  be 
judgment  for  the  defendant 

SMITH*  did  not  att.  The  others  eon- 
carted. 


(ttN.  B.SH) 

FOSTER  T.  WILI/SON. 

(Supreme  Court  of  New  Hampshire.  Cheshire. 
March  15,  1895.) 

TasTAKBXTisT  TRUSTS — Frioatobt  Wobdb. 

A  devise  by  a  wife  to  her  husband,  contain- 
ing an  ezpresaion  of  her  desire  that  he  should 
furnish  a  aome,  maintenance,  and  care  to  and 
for  her  father,  who  was  infirm,  aged,  and  de- 
pendent, dnrins  Ufe,  shonld  he  need  It.  Imposes 
npon  the  hosband  accepting  the  devia^a  binding 
trust. 


BUI  by  Benjamin  T.  -Foster  against  Fred  H. 
WlUson.   Demurrer  to  the  bill  overruled. 

BUI  In  equity,  aUeging  that  Blla  H.  Will- 
son,  daughter  of  the  plaintiff  and  wife  of  the 
defendant,  died  April  13,  18^,  leaving  a 
will,  which  was  made  and  executed  March 
28,  1892,  and  was  approved  and  allowed 
April  22,  1892;  that  the  defendant  was  ap- 
pointed executor  thereof,  and  has  accepted 
said  trust;  that  since  her  decease  the  plain- 
tiff continued  to  live  In  the  defendant's  tarn- 
ily  until  March  1,  1803;  that  the  plaintiff  Is 
82  years  old.  Is  Infirm  by  reason  of  his  ad- 
vanced age,  and  requires  personal  care  and 
attention;  that,  by  reason  of  the  defendant's 
neglect  and  ill  treatment,  the  plaintiff  has 
been  compelled  to  leave  the  defendant's  fam- 
ily, and  reside  elsewhere;  that  the  plaintiff- 
has  no  property  and  no  means  of  support; 
and  that  the  defendant,  since  March  1, 1893. 
has  refused  to  support  him,  though  request- 
ed so  to  do.  Tbe  material  portions  of  the 
will  set  forth  in  the  bill  are  as  follows:  "0) 
As  to  my  life  policy,  I  give  and  bequeath 
one-half  the  amount  which  shall  be  collected 
on  it  to  my  husband,  Fred  H.  Wllison,  and 
one-half  to  my  fatlier,  Benjamin  F.  Foster. 
(2)  As  to  all  the  rest,  residue,  and  remain- 
der of  my  estate  I  give,  bequeath,  and  devise 
the  same  to  my  said  hasband.  Fred  H.  Wilt- 
son,  to  have  and  to  hold  the  same,  to  him 
and  his  heirs  and  assigns,  forever;  but  it  Is 
my  wish  and  desire  that  he  shall  famish  a 
home,  maintenance,  and  care  to  and  for  my 
said  father  during  life,  should  he  need  and 
require  it"  The  prayer  of  the  bill  is  for  a 
decree  for  a  reasonable  sum  to  be  paid  by 
the  defendant  for  the  plalntifTs  support 
since  March  1.  1808,  and  for  snch  further 
sums  as  from  time  to  time  m^  be  needed 
for  tbe  plaintiff's  aupport  Hie  defendant's 
answer  admits  the  making  and  probate  of 
the  win,  but  denies  that  the  defendant  has 
neglected  or  111  treated  the  plaintiff,  or  that 
the  plaintiff  was  compelled  to  leave  the  de- 
fendant's family  by  reason  of  neglect  or  111 
treatment;  and  avers  that  the  defendant 
thongh  under  no  1^1  obligation  to  fnmhdi 
the  plaintiff  with  a  home  In  tals  ttmlly,  bu 
been  and  still  Is  willing  to  support  and  care 
for  talm  there,  bat  the  plaintiff,  without 
cause,  refuses  to  live  there.  The  answw  al- 
so avers  that  by  the  terms  of  the  will,  tbe 
defendant  Is  not  legally  or  equitably  bound 
to  support  or  provide  tor  the  xdalntlff  In  hla 
faml^  or  elsewhere,  and  Insists  upon  flila 
as  a  special  matter  of  defense,  and  claims 
the  same  benefit  therefrom  as  if  the  defend- 
ant bad  demurred  to  12ie  bill. 

D.  H.  Woodward,  for  plaintiff.  Batchel- 
der  &  Faulkner,  for  defendant 

BLODGETT,  J.  The  Intention  of  the  tes- 
tatrix to  provide  for  the  maintenance  of  her 
father  being  sufficiently  apparent  from  tbe 
will  Itself,  It  Is  the  dn^  of  the  court  to  ef- 
fectuate it  by  regarding  the  defendant  as 
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tmste*  for  the  fattier.  If,  from  ttie  whole 
transactloa  and  the  words  used,  such  a  trust 
may  "be  fairly  Implied.  In  determining  this 
qnestlon  It  Is  to  be  borne  In  mind  that  there 
Is  no  uncertainty  as  to  the  subject  or  object 
of  the  testatrix's  expression  of  her  wish  and 
desire,  and  that  precatory  words  In  a  will, 
equally  with  direct  fiduciary  expressions, 
will  oonstltute  a  trust  "Technical  language 
Is  not  necessary  ,  to  constitute  a  trust  It  Is 
enough  If  such  hitentlon  la  apparent  Thus 
words  of  recommendation,  request,  entreaty, 
wtth.  or  expectation,  addressed  to  a  derlsee 
or  legatee,  wUl  make  him  a  trustee  for  those 
persons  in  favor  of  whom  such  expressions 
are  used,  provided  that,  from  the  construc- 
tion of  lite  whole  wfll,  such  was  the  a^^ar- 
ent  Intentlcm  of  the  testator,  and  provided 
he  has  pointed  oat  with  sufficient  clearness 
and  certainty  both  the  subject-matter  and 
the  object  of  the  trust"  X  Perry,  Trusts 
(3d  Bd.)  114,  note;  1  Jarm.  Wills  (5th  Am. 
lSd.>  680;  Erlckson  r.  Willard,  1  N.  H.  217, 
229.  "Ihe  criticisms  which  have  been  some- 
times applied  to  this  role  by  text  writers  and 
In  Judicial  opinions  will  be  found  to  rest 
mainly  on  Its  application  In  particular  cases, 
and  not  to  InTolve  a  doubt  of  the  correctness 
of  the  rule  Itself  as  a  sound  principle  of  con- 
struction." Warner  t.  Bates,  98  Mass.  277, 
per  Bigelow,  C.  J. 

The  only  element  of  uncertainty,  then,  is 
whether  the  maintenance  of  the  testatrix's 
father  was  intended  by  her  to  be  executed 
by  her  husband  as  a  trust  That  is  to  say, 
did  the  testatrix  Intend  to  Impose  an  obli- 
gation oh  her  husband  to  carry  her  wish  and 
desire  as  to  her  father's  maintenance  into 
effect  or,  having  expressed  her  wish  and  de- 
sire, did  she  intend  to  leave  it  to  him  to  com- 
ply with  ttiem  or  not  at  his  discretion? 
From  the  nature  of  the  case,  no  certain  an- 
swer can  be  given;  but  upon  the  established 
rule  of  testamentary  construction  in  this 
state,  as  well  as  In  accordance  with  the  gen- 
eral rule  where  like  words  have  been  used 
testators  (44  Am.  Dec.,  note,  .372-ftT9), 
and  with  a  plain  moral  duty  on  the  part  of 
the  defendant  we  are  of  opinion  that  the 
clause  of  the  will  which  1b  the  subject  of  the 
present  controversy  does  not  leave  the  main- 
tenance of  the  plalntiCF  to  the  discretion  of 
the  defendant,  to  be  afforded  or  withheld  at 
his  pleasure,  but  that  the  devise  to  him  was 
made  on  the'  trust  that  lie  should  furnish 
such  maintenance  during  the  plalntlfTs  life, 
should  he  need  and  require  it  which  the  bill 
alleges  and  the  demurrer  admits.  "The 
vrish  of  a  testator,  like  the  request  of  a  sov- 
ereign, is  equivalent  to  a  command"  (1  Hill, 
Trustees  [4th  Am.  Ed.]  73;  1  Perry,  Trusts, 
121,  noto);  and  especially  should  it  be  so 
held  In  a  case  like  the  present  where  it 
would  seem  that  even  the  slightest  wish  of 
the  deceased  wife,  as  to  the  care  of  her 
aged.  Infirm,  and  dependent  father,  ought  of 
Itself  to  be  sufficiently  binding  on  the  de- 
fendant's conscience.  The  question  whether 


the  maintenance  of  the  plaintiff  shall  be  In 
the  defendant's  fhmily  or  elsewhere  will  be 
determined  at  the  trial  term.  Donurrer 
overruled.   AU  concnrred. 


(tt  K.  B.  ao 

BARTLETT  v.  BIAIB. 
(Snpreme  Court  of  New  Hampshire,  BSIsboro. 

March  16,  1895.) 
BsBVios  0*  Fbocbbs  —  FaiviLBoa  or  CoKeBsst- 

MAS, 

Whether  or  not  a  member  of  eongress  is 
prlvil^ed  from  sorlce  of  a  process  Issued  out 
of  a  state  court  while  tw  Is  in  attendance  at  a 

BeBBioD  of  cODgress,  wiucb  writ  is  returaab^  dar- 
ing the  session  by  virtue  of  the  provisionB  of 
Const.  U.  S.  art  1,  S  6,  exempting  senators  and 
representatives  from  arrest,  except  for  treseon. 
felony,  and  breach  of  tiie  peoce^  during  tb^  at- 
tendance at  a  session  of  congress.  Is  a  federal 
question;  and.  in  the  absence  of  a  ded^n  of  the 
Bupresie  conrt  of  the  United  States  extending 
the  privilege  to  civil  auits,  a  motion  to  quash 
such  a  writ  thus  served  on  a  member  of  congress 
will  be  denied. 

Assumpsit  by  James  Bartlett  against  Hen- 
ry W.  Blair.  Defoidanfs  motkm  to  quash 
summons  denied. 

A  eopj  of  the  wrl^  duly  attested,  was  sea- 
sonably left  at  the  nsnal  abode  of  the  d^end- 
ant.  In  Manchester,  N.  H.,  by  a  qualified  offi- 
cer. The  dffmdtnt  wm  then,  and  stlU  la,  a 
membor  of  the  faonse  ot  r^resoktatlves  of 
the  umted  States.  When  the  copy  was  serv- 
ed he  was  In  actual  attendance  at  a  special 
■cMkm  of  oongresa,  and  has  since  been  In  at- 
tendance at  said  sesstmi,  and  at  the  regular 
aestitm  of  congress,  most  of  ib»  time,  In  the 
dischaw  <ft  his  pnUle  duties.  Counsel  fbr 
the  defendant  appeared  specially,  and  moved 
that  the  wtit  and  aerrlce  thereat  be  quashed, 
and  the  case  dismissed,  on  the  ground  that, 
as  a  member  of  eongress  in  attendance  at  a 
session  irf  tiie  house  to  which  he  bdonged, 
the  defendant  was  privileged  tcom  service  of 
any  dvO  process  Issued  by  any  state  conrt, 
and  returnable  during  the  session  of  said 
house;  that  no  valid  service  had  been  made 
upon  him,  imder  the  drcnmscanees  of  tills 
case;  and  that  the  court  had  no  Jurisdiction. 

S.  W.  Emery,  for  plalatUL  Burleigh  &  Ad- 
ams, for  d^endant 

BLODGETT,  J.  The  question  raised  in- 
volves the  construction  of  section  6,  art  1,  of 
the  federal  constitution,  by  wlilch  senators 
and  representatives  are  privileged  from  ar- 
rest except  for  treason,  felony,  and  breach 
of  the  peace,  during- th^  attendvice  at  the 
Besslons  of  their  respective  houses,  and  In  go- 
ing to  and  retumii^  from  the  same.  This 
question  being  a  federal  one,  it  Is  not  neces- 
sary, and  would  be  useless,  for  us  to  form  or 
express  an  opinion  upon  It;  and  in  the  ab- 
sence of  any  adjudication  by  the  suprems 
court  of  the  United  States  extending  the  priv- 
ilege to  the  service  of  a  summons,  ot  like 
civil  process,  tiie  motion  la  denied. '  AU  con- 
cur. 
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BOYD  T.  TOWN  OF  DEBET. 

QSvpreme  OiHirt  of  New  Hampshire.  BoeUnf- 
ham.   July  26.  1895.) 

HDMIOIPAL  CORPDKATIOKB— InJCIBT  UPON  CdLVBBT 
—YUAHO  CLAni— RB3  JodiOata. 

1.  A  covered  drain,  leading  from  the  gutter  to 
a  point  under  tbe  middle  of  the  sidewalk,  and 
tbence,  aader  and  lengthwise  of  the  sidewalk,  to 
a  imlvert  ronnlng  across  the  street,  is  a  "col- 
TCrt,"  within  Laws  1893,  c  59,  g  1,  proTiding 
tbat  towns  ihal)  be  liaUe  for  injuries  bappening 
to  perMM  br  mson  of  defect*  in  any  "lirt^, 
culvert  or  iloiceway." 

2.  A  woman  who  was  Injured  on  a  culTert 
showed  that  she  did  not  know  of  the  law  requir- 
ing her,  in  person,  to  file  her  statement  of  her 
dalm  against  the  town  within  10  days;  that  she 
was  iU  at  the  time;  that  her  huBband,  at  her 
request,  sent  a  letter  to  the  selectmen  of  the 
town,  notifying  them  of  tbe  accident.  Hddt  that 
a  finding  that  she  was  unaToidably  prevented 
from  fihng  her  statement  was  justlfled  by  the 
evidence. 

8.  A  finding  by  the  trial  court,  under  Pub.  St. 
c  76,  I  8,  that  a  party  injured  on  a  culvert  was 
nnavoidably  prevented  from  filing  her  claim  with 
die  s^tmen  wittiin  the  10  days  prorlded  1^  the 
statute,  is  coDclui&Te  upon  the  partiea. 

Exceptions  from  Bocklngham  county. 

Petition  by  Ella  A.  Boyd  to  file  a  state- 
ment of  a  claim  against  the  town  of  Derry 
for  damages  from  a  defectlre  cnlvert..  Ex- 
ceptions by  defendanta.  Orermled. 

There  was  a  covered  drain  leading  from 
the  ffutter,  between  tfae  carriageway  and 
Uie  sidewalk,  to  a  point  abont  midway  of 
tbe  sidewalk,  and  there  turning,  and  rui- 
ning, in  the  direction  of  the  sidewalk,  about 
seven  feet,  to  a  point  where  It  connected 
wltb  a  cnlvert  ffictendlng  across  tbe  hlgh- 
wi^.  There  wem  holes  In  tbe  sidewalk 
above  this  drain,  caused  by  the  sifting  of 
tbe  sand  and  gravel  between  the  covering 
stones  Into  tbQ  drain.  Tbe  plalntljl.  while 
walking  on  tbe  sidewalk  In  the  evening, 
stepped  Into  one  of  these  boles,  and  was  in- 
jured. The  defaidants  denied  their  lia- 
bility on  the  ground  that  tbe  place  of  tbe  In- 
jury waa  not  "a  bridge,  culvert  or  sluice- 
way," within  tbe  meaning  of  Iaws  1893,  c. 
60. 1 1.  The  plalutiflC  testified,  in  substance, 
that  she  did  not  know  about  tbe  law  re- 
quiring the  filing  of  a  statement  of  a  claim 
of  this  nature;  that,  on  tbe  eighth  d^ 
after  tbe  Injury,  her  husband,  at  her  re- 
quest, sent  a  letter  to  the  selectmen  of  tbe 
town,  notifying  tbem  of  tbe  accident,  wblch 
they  supposed  waa  a  sufficient  compliance 
with  tbe  law;  and  that  she  waa  too  sick  to 
attend  to  It  herself  and  Intrusted  tbe  mat- 
ter to  her  husband,  not  understanding  that 
she  was  to  do  It  In  person.  Upon  this  evi- 
dence, it  was  found  tbat  tbe  plalnttft  was 
nnavoidably  pteveateA  from  filing  a  state- 
ment, and  leave  to  file  one  was  granted, 
subject  to  the  defendants'  exception. 

Q.  L  McAllister  and  Bnmham,  Brown  ft 
Warren,  for  piaintirr.  O.  K.  Bartlett  and 
J.  8.  H.  Prink,  for  dtfendanta. 


CHASE,  J.  "Towns  are  liable  for  dam- 
ages happening  to  any  person  •  *  •  trav- 
elling upon  a  bridge,  culvert,  or  sluiceway 
*  *  *  upon  any  iils^nray,  by  reason  of 
any  obstruction,  defect,  insufflclency  or  want 
of  repair  of  such  bridge,  culvert  or  sluice' 
way  ♦  •  •  wblch  renders  It  unsuitable 
for  the  travel  thereon."  Laws  1893,  c.  59, 
i  1.  "Culvert"  is  here  used  in  Its  ordinary 
sense,  namoly,  a  covered  drain  under  a 
road,  designed  for  the  passage  of  water. 
Tbe  Jury  would  be  warranted  in  finding 
that  tbe  plalntifTs  Injury  bappened  by  rea- 
son of  a  defect.  Insufficiency,  or  want  of  re- 
pair of  a  culvoi,  within  the  meanli^  of  the 
statute. 

The  plaintlfTs  evidence  tended  to  show 
that  her  failure  to  ffie  a  proper  statement  of 
her  claim  within  10  days  after  receiving  ber 
Injury  (Pub.  St  c.  76,  f  7)  was  due  to  her  Ig- 
norance of  the  law,  and  was  without  any 
neglect  or  fault  upon  ber  part  It  justified 
the  court's  finding  (Bolles  v.  Dalton.  59  N. 
H.  479;  Kelsea  v.  Manchester,  64  N.  H.  570. 
16  Atl.  206);  and  the  finding  is  conclusive 
upon  the  parties  (Sewell  v.  Webster,  69  N. 
H.  586;  Page  v.  Campton,  68  N.  H.  197). 
Exceptions  overruled. 


SMITH, 
curred. 


did  not  sit   The  others  con- 


W  N.  u.  an) 

SIMPSON  et  al.  V.  PEMIGBWABSBTI  NAT. 
BANK. 

(Supreme  Oourt  of  New  Hampshire.  Belknap. 
July  26, 1896.) 
Bank  Dbposits— Loss  ik  Taiirsim 
Regular  depositors  sent  currency  to  tbe 
bank  by  registered  mail.  It  arrived  at  1:80  p.  m. 
one  d^,  but  the  bank  had  no  notice  of  its  arrival 
until  6  p.  m.  the  next  day,  when  the  teller  re- 
fused to  receive  the  letter,  because  It  was  against 
tbe  rules  of  the  bank  to  receive  money  at  that 
hour.  That  night  burglars  stole  the  registered 
package  from  the  post  office.  Btid,  that  since  it 
could  not  be  inferred  that  the  bank  promised  to 
pay  the  depositors  for  the  money,  in  the  absence 
of  negligence  on  the  bank's  part,  the  depositors 
could  not  recover  from  It- 

Assumpstt  by  George  A.  Simpson  and  anoth- 
er against  the  Pemigewassett  National  Bank 
for  money  paid  and  lent  Facts  found  by  the 
court   Judgment  for  defendants, 

Tbe  plaintiffs  did  business  at  Centre  Harbor, 
and  the  defendants  at  Plymouth.  From  1889 
to  1893,  the  plaintiffs.  In  accordance  with  an 
agreement  with  tbe  defendants,  sent  money 
for  deposit  subject  to  withdrawal  by  check, 
to  the  defendants,  sometimes  by  registered 
letter,  and  sometimes  by  express,  the  defend- 
ants paying  the  charges  when  the  money  was 
sent  by  repress.  On  July  31,  1803,  tbe  i^aln- 
tiffs  sent  tbe  defradants,  by  registered  letter. 
f240  In  currency;  and  It  was  received  at  the 
Flymottth  post  office  about  1:30  o'clock  p.  m.. 
August  1st.  On  August  2d  they  sent  another 
suih  til  the  same  way,  which  was  received  at 
the  nymouth  post  <^ce  abont  1:30  o'<lock  p^ 
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ID.,  on  the  same  day,  and  vas  dellTered'to  the 
lefendants  soon  aftmrards.  About  haU  past 
5  o'clock  in  the  afternoon  of  Aognst  2d,  the 
detendanUt*  teller  was  Infonned  by  the  post- 
master's asidstant  that  the  register^  letter 
which  arrived  August  1st  was  In  the  post 
office,  and  should  have  been  delivered  to  the 
defendants  with  their  noon  mall.  This  was 
the  first  informatloa  any  one  connected  with 
the  bank  received  that  the  letter  was  In  the 
post  office.  The  teller  declined  to  receive  the 
letter  then,  because  it  was  agahist  the  rules 
of  the  bank  lo  receive  money  at  that  time  of 
the  day,  it  being  after  banking  hours,  and  be- 
(».u8e  the  vault  of  the  bank,  being  locked  by 
a  time  lock,  could  not  be  opened.  During 
the  night  €£  August  2d,  the  post  <rfflce  was 
brolcen  into,  and  the  xfeglstered  letter  last 
mentioned  was  stolen.  The  plaintiffs  seek  to 
recover  the  and  they  and  the  defend- 
ants moved  tor  Judgment  In  their  favor,  re- 
q)ectively. 

Jewell  &  Stone,  for  plaintiffs.  Bntleigh  & 
Adams,  for  defendantii. 

CHASB,  J.  It  Is  not  found  that  the  de- 
fendants promised  to  pay  the  plaintiffs  for 
the  money  in  question.  Such  a  promise  can- 
not be  inferred  from  the  facts  reported.  Nei- 
ther is  It  found  that  the  defendants  were 
guilty  of  negligence;  and  so  It  is  unnecessary 
to  consider  the  question  whether  the  defend- 
ants would  be  liable  In  this  action  If  they 
were  negligent  Judgment  for  the  defend- 
ants. 


SMITH, 
curred. 


did  not  sit.   The  others  con- 


(68  N.  H.  sn) 

BRYSON  V.  HALBT. 
<8n^eme  Oonrt  of  Xew  Hampahire.  HOItboro. 
July  26,  1896.)  • 
OOKTRAOTS— ItLBOA^rrr. 
He  who  performs  labor  and  famishes  ma- 
terials for  a  bar  and  the  room  cootaining  it  may 
recover  therefor,  though  he  knew  they  were  in- 
tended to  be  used  for  unlawful  purposes. 

Exceptions  from  Hlllsboro  county. 

Assumpsit  by  John  Bryson  against  Patrick 
Haley.  There  was  a  Judgment  for  pUlntiff, 
and  defendant  brings  exceptions.  OTOrruled. 

O'Gonnor  &  Shea,  for  plalntlS.  SuUoway 
&  TopUft,  for  defendant 

BLODGETT,  J.  The  plahiUff  Is  not  pre- 
cluded from  a  recovery  of  the  value  of  his 
labor  and  materials  upon  the  bar  and  the 
room  containing  it  by  his  knowledge  that  the 
defendant  intended  to  use  them  for  an  un- 
lawful purpose.  The  case  is  not  distinguish- 
able in  principle  from  Delavina  v.  Hill,  65  N. 
H.  27,  19  Atl.  1000.  See,  In  addition,  Tracy 
V.  Talmage,  14  N.  Y.  162,  67  Am.  Dec.  132, 
and  note;  Tyler  v.  Carlisle,  79  Me.  210.  9 
Aa  360,  1  Am.  St  Bep.  301,  and  note;  Ul- 


chael  V,  Bacon,  4Sl  Mo.  474,  8  Am.  Bep.  138, 
and  note;  (V'ebber  v.  Donnelly,  33  Mich.  460: 
Hubbard  v.  Moore.  24  La.  Ann.  591;  Mahood 
T.  Tealsa,  28  to.  Ann.  108.  Sxception  over- 
ruled. 


CHASB,  3^ 
curred. 


^d  not  tit   The  others  con- 


(US  Pa.  St.  SH> 

PAUL  et  al.  v.  OBIMM. 

(Supmne  Court  of  Pmnsylvania.   Tan.  8, 
1898.) 

Opbxixo  Jddohbkt— Objection  to  Jdrisdictiov 
— Waiver. 

1.  Where  a  case  is  ended  in  the  common  pleas 
by  the  entry  of  judgment  in  pursuance  of  the  or- 
der of  the  supreme  court,  it  cannot  be  opened 
by  the  common  pleas  for  any  purpose. 

2.  The  question  of  jurisdiction  cannot  be  raised 
in  the  common  pleas  after  a  final  adjudication  on 
review. 

Ai^al  from  court  of  common  pleas,  West- 
moreland county. 

Assumpsit  by  John  T.  Paul,  administrator 
of  the  estate  of  Sarah  Paul,  deceased,  and 
others,  against  Simon  H.  Grimm,  adminis- 
trator of  the  estate  of  James  L.  Thompson, 
deceased,  to  recover  money  allied  to  have 
been  received  by  defendant's  intestate  for 
laod^ld  and  conveyed  by  htm  as  piaiutiffs' 
attorney  in  fact  From  a  Judgment  in  favor 
of  ptalntifls,  deCendant  appeals.  Affirmed. 

For  prior  report  see  30  AtL  721. 

Williams,  Sloan  A  Griffith,  for  i^ppdlant. 
John  r.  Wentling,  David  A  MUter,  and  Ed- 
ward B.  HcOotsnick,  tor  appellees. 

FELL,  J.  The  Judgment  against  the  de- 
fendant, as  administrator,  to  which  excep- 
tions were  filed  In  the  common  pleas,  was 
entered  by  direction  of  this  cotirt,  and  was  In 
entire  accordance  with  the  order  m^e.  Two 
of  the  exceptions  related  to  findings  of  fact 
by  the  court  at  the  trial,  which  had  taken 
place  five  years  before,  and  the  evident  pur- 
pose of  the  appellant  was  to  secure  by  this 
means  a  rehearing  of  the  case.  The  third 
exception  questioned  the  validity  of  the  Judg- 
ment on  the  ground  that  the  agreement  to 
waive  trial  by  Jury  was  not  authorized  by 
the  defendant,  and  could  not  have  been  au- 
thorized by  him,  as  he  was  acting  In  a  fidu- 
ciary capacity.  The  limit  of  time  within 
which  the  first  two  exceptions  could  be  filed 
Is  fixed  by  the  act  of  April  22,  1874,  at  30 
days  after  service  of  notice  of  the  decision  of 
the  court.  The  effect  of  the  limitation,  by 
the  first  section  of  the  act  of  a  right  con- 
ferred by  section  27  of  article  5  of  the  con- 
stitution, need  not  be  considered,  as  there 
was  no  ground  on  which  the  third  exception 
could  be  sustained.  The  case  was  ended  In 
the  common  pleas  by  the  entry  of  judgment 
in  pursuance  of  the  order  of  this  court  and 
could  not  be  opened  by  that  court  for  any 
purpose.  The  most  literal  rule  as  to  the 
time  within  which  a  question  of  Jurisdiction 
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may  be  raised  wonld  not  Banction  Ita  being 
raised  in  tbat  court  after  a  final  adjodlcatlon 
on  rerlew.   The  Judgment  li  affirmed. 


(IM  Pa-  St.  26) 

■    In  re  EALBFELX^S  BSTATB. 

OBnprenie  Court  of  PennajrlTanla.   Jan.  t, 
189&) 

EZBOUTOR— AOCOUKTINO— RlHBABINO. 

Where  counsel  for  ezecntor,  on  hearlos  of 
exceptions  to  his  account, — resalnog  In  his  being 
■orcnarged  with  the  amount  of  testator's  Interest 
In  a  bUirineBs  as  apnalaed  and  tuTentoried, 
thougli  the  executor  claimed  it  was  worthless 
when  it  came  into  his  hands, — were  misled  by 
tiie  court,  though  thegr  should  not  hare  t>eeD,  into 
not  DDttbiK  forward  all  the  evidence  rderaut  to 

ftem,  executor  ihould  be  allowed  a  rdtearing 
thereon. 

Appeal  from  orphans' '  court,  AUeghenj 

county*  , 

Acconntlng  by  Henry  Kalbfell,  executor. 
His  account  was,  on  exceptions  thereto,  sur- 
charged with  a  certain  itnn,  and  a  rebeartng 
denied  him;  anrl  be  appeals.  BeTersed. 

A.  H.  ft  H.  H.  Rowand  and  James  Fits- 
■Immons,  for  appellant.  Alex.  OUflUan, 
Richard  R  Scandrett,  and  Alfred  J.  NUea.  for 
appellees. 

MITCHULI«,  J.  The  decedent,  who  had 
accumulated  a  comfortable  fortune  as  a  shoe- 
maker, unfortunate^  luTeeted  a  considera- 
ble portion  of  It  In  the  wholesale  liquor  bnsl- 
uesa  He  became  the  financial  partner  In 
the  firm,  and  kept  or  was  responsible  for  the 
keeping  of  such  books  as  were  kept  at  all. 
In  four  months  the  financial  atFalrs  of  the 
firm  were  In  such  confusion  that  the  decedent 
found  himself  obliged  to  call  In  the  serrices 
of  a  professional  accountant,  and  before  tbe 
examination  was  concluded,  on  June  19, 1894, 
tbe  decedent  died.  In  July,  hto  son  and  ex- 
ecute, the  appellant,  had  an  appraisement 
made.  In  which  the  decedent's  Interest  In  the 
firm  was  valued  at  f  12,404.3a  The  suzrlTlng 
partner  either  continued  the  business, 
wonnd  It  up  slowly,  making  sales  and  new 
pimdiaseB  <tbe  object  and  effect  of  his  action 
btfng  in  controTersy);  and  In  Octob»,  less 
than  four  months  from  decedent's  death,  the 
firm  was  dedared  Insolvent,  and  put  in  the 
hands  of  a  recelTer.  When,  appelant  filed 
bis  account  as  executor,  be  claimed  a  credit 
against  the  inventory  and  appraisement  of 
$12,404.80,  on  the  ground  that  this  Item  was 
in  fact  worthless  at  the  time  It  came  Into  his 
handa  The  court  refused  to  allow  the  credit, 
surcharged  him  with  the  amount,  and  dis- 
missed a  petition  snbseiineutty  filed  by  him 
for  a  rehearing.  This  Is  the  substantial 
ground  of  appeaL 

It  win  be  readily  seen  from  tlia  forcing 
outline  that  the  case  admits  of  a  very  wide 
divergence  of  views;  on  one  hand  the  appel- 
lant claiming  that  he  had  fair  reason  to  sup- 
pose the  capital  Us  fatho-  bad  so  recently  put 
into  the  business  gave  his  Interest  the  value 


at  which  it  was  appraised,  and  the  actual 
result  was  not  through  any  fault  of  his,  and, 
on  the  other  (the  view  adopted  by  the  court), 
that  his  administration  of  the  trust  had  been 
grossly  negligent  and  Incompetent,  If  not 
corrupt  There  was  evidence  which,  sepa- 
rately regarded,  tended  strongly  to  each  view. 
In  the  petition  for  rehearing,  appellant  claim- 
ed ability  to  show  various  matters  In  regard 
to  the  value  of  the  firm  assets,  which  he  had 
not  presented  at  the  hearing  by  reason  of 
having  understood  from  the  court  that  they 
belonged  properly  to  the  settlement  of  the 
receiver's  account  In  the  common  pleas.  It 
Is  quite  true  that  counsel  should  have  appre- 
ciated the  distinction,  and  have  put  forward 
all  the  evidence  relevant  to  the  item  of  credit 
claimed  as  to  the  appraisement.  But  If,  as 
Is  averred,  they  were  misled,  even  though 
they  should  not  have  been,  a  court  of  equity 
may  look  at  their  case  leniently.  An  ap- 
praisement Is  only  prima  facie  evidence  of 
value,  and  where  the  discrepancy  is  so  great, 
and  the  consequences  so  serious,  tbe  beating 
ought  to  be  full.  The  disastrous  course  of 
the  decedent's  venture  into  a  business  ^th 
which  he  was  unfamiliar  undoubtedly  began 
in  his  lifetime,  and  how  far  tbe  executor 
could  or  oi^ht  to  have  foreseen  and  averted 
the  final  outcome,  and  whether  his  own  con- 
duct contributed  to  it,  is  a  serious  question. 
Having  adopted  and  filed  the  appraisement 
the  burden  of  proof  is,  of  course,  on  bim  to 
show  that  it  was  erroneous,  without  fault  of 
his;  but  a  consideration  of  all  the  drcum- 
stances  leads  us  to  the  opinion  that  he  should 
have  a  fuller  opportunity  to  do  so.  So  much 
of  the  petition  for  rehearing,  therefore,  as 
r^tes  to  the  surcharge  of  $12,404.30  on  the 
item  for  appraised  value  of  decedent's  Inter- 
est in  the  firm  of  Berger  ft  Kalbfell,  should 
have  Xteea  granted.  Decree  reversed,  and 
rehearing  awarded.  In  accordance  Vtth  tills 
opinion. 

(US  Fa.  St  «o> 
ANDBRSON  et  al.  v.  ANDERSON  et  aL 

(Supreme  Ooort  of  Pennsylvania.   Jan.  8, 

1898.> 

BxiouTon—BrraoT  o*  ApMirniinnr  eir  Dnvrs 
ov  Tan^voiu 
Aopointment  of  an  executor  does  not  dis- 
charge a  judgment  of  testator  against  him. 

Appeal  from  court  of  common  pleas,  West- 
moreland county. 

Partition  iwoceedUgs  bj  Jacob  B.  Ander- 
son and  others  against  Henry  L.  Anderson, 
executor  of  Bamuel  Anderson,  deceased,  and 
others.  From  the  decree  distributing  the 
fund  realized  by  sale,  pbUnUffs  appeal.  Bo- 
versed. 

S.  A.  Kline,  David  A.  Miller,  and  John  F. 
Wentling,  for  ^pellants.  Laird  ft  Keenan, 
for  ivpelleeSk 

t-TTKURETT,  0.  J.  This  appeal,  from  the 
decree  «r  tbe  court  below  distributing  the 
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fund  realized  by  the  Bale  In  partition  of  a 
fann  of  which  William  Anderson  died  seised, 
InvolTes  a  question  as  to  the  effect  of  a  Judg- 
ment creditor's  appointment  of  his  judgment 
debtor  as  executor  of  his  will.  It  Is  claimed 
that  the  learned  auditor  and  court  below 
erred  in  holding,  substantlallf,  that  the  effect 
of  such  apjiointment  was  to  release  and  dis- 
charge- the  lien  of  the  testator's  judgment 
against  the  executor's  Interest  In  the  land 
which  was  the  subject  of  the  proceedings  In 
partition,  so  as  to  let  a  Junior  lien  creditor  in 
on  that  portion,  of  the  fund.  In  1850,  Wil- 
liam Anderson  died,  testate,  seised  of  the 
farm  in  question,  leaving,  to  surTlye  him,  a 
widow,  since  deceased,  and  eight  children, 
all  of  whom,  except  bis  daughter  Bebecca  J. 
Rings,  one  of  the  appellants,  are  now  dead. 
By  his  wUl,  the  testator  gave  a  life  estate  in 
the  farm  to  bis  widow,  and  at  ber  death  a 
life  estate  to  his  sons  James,  George,  and 
Joseph,  and  at  their  death,  if  they  died  with- 
out Issue,  which  tbey  did,  the  fee  vested  In 
bis  lawful  belrs.  AU  bis  children  except  the 
sole  snrvlTor,  Mrs.  Rings,  died  In  the  follow- 
ing order,  as  to  time,  etc.:  (1)  James  died 
first.  Intestate  and  wllliout  Issue.  (2)  Bobert 
died  second.  Intestate  and  wltbont  issue.  (S) 
John  died  third.  Intestate,  leaving,  to  survive 
bim,  six  children,  all  of  whom  are  appellants, 
with  tbelr  aunt,  Mrs.  Bli^.  (4)  Mary  died 
fourth.  Intestate  and  vrlthout  Issue,  <G} 
George  died  Septemlmr  1,  1877,  without  Is* 
sue.  (ffi  Josefih  died  August  28,  18!>2,  with- 
out Issue.  (7)  Samuel  died  April  27,  18D6, 
pending  the  proceedings  In  partition,  and  be- 
fore the  andltor  to  distribute  the  fund  was  ap- 
pointed, leaving  Issue  and  a  ^rUl,  In  which  bis 
son  Henty  !<■  Is  named  executor.  Pending 
the  proceedings  In  partition,  questions  arose 
as  to  the  Interest  of  testator's  sons  James, 
George,  and  Joseph  In  the  farm  under  their 
father's  will,  etc.,  which  were  finally  deter- 
mined this  court  in  October,  18M.  Ander- 
son v.  Anderson,  161  Pa.  St  338,  30  AtL  304. 
As  wni  ^p$ar  by  reference  to  that  case,  we 
held,  inter  aUa.  that  the  interest  given  to 
Jas^  George,  and  Joseph.  In  llie  Csrm  was 
mwelya  Ute  estate  to  them  and  the  survivors 
and  survivor  of  them;  and  bence  the  defend- 
ants in  the  partition,  Samn^  Anderson  and 
his  sister  Rebecca  J.  Rings,  took  no  Interest 
is  the  land  under  the  Joint  wIQ  of  their  broth- 
ers Oeoi%e  and  Joseph.  Aa  above  stated, 
Samuel  Anderson  died  testate,  etc.,  befbre  the 
andltor  to  distribute  was  appointed;  so  that 
ttie  only  heirs  of  said  Vnillam  Anderson,  de- 
ceased, are  Rebecca  J.  BIngs,  the  heirs  of 
Jobn  Anderson,  deceused,  and  the  belrs  of 
Samuel  Anderson,  deceased. 

me  leuned  andltor,  reeognMng  the  decree 
of  this  court  in  Anderson  r.  Anderson,  supra, 
aa  a  final  adjudication  of  the  qnestlozis  In- 
volved in  that  appeal,  r^btly  fa^  that  the 
net  fund  for  distribution  sbould  be  divided 
into  three  equal  parts,  one  of  which  he 
awarded  to  ttae  dilldren  and  b^rs  of  John 
Anderson,  deceased,  etc,  another  of  which 


(except  the  portion  thereof  that  was  Impound- 
ed, etc.)  he  awarded  to  Rebecca  J.  Rings,  and 
the  third  he  awarded  to  H.  P.  Laird,  Esq.. 
the  holder  of  the  mortgage  of  Samuel  Ander- 
son, covering,  Inter  alia,  his  Inierest,  as  one 
of  the  heirs  of  his  father,  in  the  farm  from 
the  sale  of  which  the  fund  in  court  was  real- 
ized. This  was  excepted  to  by  ai.-pellants 
Mrs.  Rings  and  the  heirs  of  John  Ancerson, 
deceased,  who,  as  heirs  at  law  of  George  and 
Joseph  Anderson,  deceased, '  claim  that  Sam- 
uel Anderson's  share  of  the  fund  shoyld  lure 
been  applied  ts>  the  two  judgments  agaiutit 
him  in  favor  of  said  Greorge  and  Joseph,  lv>th 
of  which  were  Hens  on  Samuel  Anderson's 
interest  in  the  land,  prior  In  date  to  the  Jjalrd 
mortgage.  The  reason  given  by  the  auditor 
for  distributing  to  the  Laird  mortgage,  and 
not  to  the  judgments,  is  that  Gcoi^e  and  Jo- 
seph Anderson,  in  their  joint  will,  made  tbelr 
brother  Samuel  tbelr  executor,  and  that  act 
operated  as  a  release  and  dlscliaige  ot  the 
lien  of  said  Jndgmeats,  and  thiW  gave  pre- 
cedence to  -the  Laird  mortage,  which  was  re- 
corded nearly  a  year  after  tbe  entry  of  the 
Judgnwnts.  In  approving  that  concl|islc«i  and 
making  It  the  basis  of  Its  decree,  we  are  all 
of  opinion  that  tbe  learned  court  erred. 

According  to  tbe  technical  and  rigid  rules 
of  tbe  common  law,' the  decision  of  tbe  au- 
ditor might  possiUy  be  sus^lned;  but  mider 
the  changed  conditions^  now  existing  her^  and 
elaewbere,  as  to  the  ^eet  of  acceptance  ot 
tbe  office  of  executor  either  by  a  debtor  or 
creditor  of  the  testator  those  roles  have  berai 
very  considerably  modified.  As  to  our  .own 
state,  this  Is  evidenced  bf,  the  act  of  Febru* 
ary  24.  183^  and  by  the  eadler  decisions, 
some  of  which  are-dted  and  relied  on  1^  the 
auditor.  At  comnum  law,  the  appointment 
of  a  debtor  as  exeentor  operate  not  mer^ 
as  an  eztlnguiahment  of  the  legal  remedy  for 
the  collection  of  the  debt,  but  aa  aa  absolute 
discbarge  of  the  debt  itself,  ezc^t  la  case  of 
a  deficlem^  of  assets  to  satls^  the  <dalm>  of 
creditors.  2  WUUama,  Ex'rs,  1125.  Bnt.  as 
was  said  In  Griffith  v.  Chew,  8  Berg.  &  B. 
SI:  "This  doctrine  of  ^ctlngnliBhment  has  be- 
come obsolete,  la  consequence  of  the  api^ica- 
tion  of  the  prlndi^  and  rules  equity,  ub* 
less  it  appears  that' the  testator,  naming 
tbe  debtor  his  executor,  gives  blm  not  only 
the  ofltee  of  ezerator,  but  snne  beneficial  in- 
terest. He  Is  conridered  as  a  trustee  hold- 
big  a  resulting  trufltoesliip  for  ttiose  ent^ed 
either  as  vestduaiy  legatees  or  next  of  kin. 
At  no  time  in  this  state  was  It  an  extlngolsta- 
ment  of  the  debt.  toe.  tbe  execi^r  has  al- 
ways been  held  as  a  truitfae.  WUson  t.  Wil- 
son, 3  Bin.  557.  And  an  action  for  money 
had  and  received  will  lie  i^alnst  him  in  his 
personal  character  to  recover  the  dlBtrlbutiTe 
share.  The  executor  takes  notUng  but  what 
Is  given  hlDB  1^  tbe  wUL"  Our  act  of  Feb- 
ruary 24,  18S4  (P.  L;  p.  -7S,  I  6),  following 
Griffith  V.  Chew.  «apra,  declares  that  "tbe 
appolntmffiit  of  any  person  to  be  an  ezecvtor 
shall  in  no  case  be  deemed  a  release  or  ex- 
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tiBgoIshment  of  any  debt  or  demand  whicli 
the  testator  may  have  hqd  tgalnat  bim,"  etc. 
lu  like  manner,  a  testator's  creditor  accept- 
ing an  appointment  as  executor  enjoyed  at 
common  law  the  privilege  of  retaining  for  his 
own  debt  a  sufficient  sum  out  of  the  assets  In 
priority  to  all  other  creditors  of  equal  degree. 
That  privilege,  however,  was  not  an  extin- 
guishment of  the  executor's  claim,  unless  he 
had  sufficient  assets  In  his  hands  applicable 
to  debts  of  same  degree  as  his  own.  If  he 
had  such  assets,  that  fact,  in  connection  with 
his  privilege  of  applying  them  to  his  own 
debt,  operated  as  a  satisfaction  or  extinguish- 
ment thereof,  l)ecause  he  was  within  the  rule 
that  the  person  who  is  to  receive  is  the  per- 
son who  ought  to  pay;  but,  if  he  had  no  as- 
sets, the  rule  did  not  apply.  The  debt,  in 
other  .  words,  was  not  extinguished,  except 
upon  the  assumption  that  the  executor  had 
assets  which  be  could  retain  to  pay  himself. 
2  WiUiams,  Ex'rs,  1130.  Under  our  system 
of  distribution,  priority  over  other  creditors 
of  the  same  grade  or  class  Is  prohibited,  and 
henoe  the  privilege  of  retaining  gives  the  ex- 
ecutor no  special  advantage  over  other  cred- 
itors. Without  referring  specially  to  any  of 
the  authorities  cited  and  relied  on  by  the  au- 
ditor, some  of  ^hlch  are  decisions  hi  cases 
that  arose  prior  to  the  act  of  1834,  supra,  it 
la  Quite  apparent  that  they  relate  to  the  right 
of  action  alone,  and  were  never  Intended  to 
affect  or  impair  the'incidents  of  a  Judgment 
as  security  for  the  debt  that  Is  merged  there- 
in, including  priority  of  lien,  etc.  We  have 
not  been  referred  to  any  authority  that  goes 
the  length  of  sustaining  the  auditor  and  court 
below  in  refusing  to  recognize  the  two  Judg- 
menta  which  antedated  the  laird  mortgage, 
nor  do  we  think  any  such  authority  can  be 
found.  It  follows  that  both  asoignmenta  txt 
error  must  be  sustained. 

It  may  not  t>e  amiss  to  ssy  that  the  money 
applicable  to  these  judgments  should  not  be 
awarded  directly  to  these  appellants,  or  to 
either  of  them.  No  such  short  cut  as  that 
can  be  taken.  It  must  be  awarded  to  the 
personal  representative  or  representatives  of 
the  deceased  plaintiffs  In  the  judgments,  for 
the  purpose  of  administration  and  distribu- 
tion In  due  course.  Non  constat  that  it  may 
not  all  be  required  for  payment  of  debts  of 
the  deceased  i^ntlffs.  Decree  reversed,  at 
appellees'  -  costs,  and  record  remitted,  with 
instructions  to  distribute  the  fund  in  contro- 
Toiv  In  accordance  with  this  opinion. 


(163  Pa.  8L  «0) 

MTJBIXER  et  al.  v.  MOKONGAHELA  FIBB- 
OLAY  GO.  et  al. 

(Sui^wne  Court  of  Penni^lvanla.   Jan.  8. 
1608.) 

CORPOBMIOHB— IKSOLVGICOT— SeCUKIXO  DimSOT- 
OBS. 

1.  A  corporation  is  not  favolvent  at  the  time 
Its  directors  authorize  judement  to  be  confe88f>d 
agaiiutlt  la  favor  of  creditors,  where  its  debts 
3SA.-64  ' 


are  little  more  than  a  third  of  the  market  value 
of  its  property. 

2.  Where  creditors  of  a  corporation  holding 
its  notes  on  which  its  directors  were  iodorsers, 
demanded  security  as  a  condition  of  not  insti- 
tuting proceedings  to  collect,  the  confession  of 
jodfrment  in  their  favor,  authorized  by  the  di- 
rectors at  a  time  wlien  the  property  of  Ae  cor- 
poration would  have  sold  for  more  than  Its  debts, 
IS  not  fraudulent,  tboueh  the  directors  are  Inci- 
dentally relieyed  from  liability. 

Appeal  from  court  of  common  pleas,  Beaver 
county. 

Suit  by  G.  A.  Mueller  and  others  against 
the  Honougahela  FIre-Clay  Company  and  oth- 
ers. Decree  for  plaintiffs.  Defendants  ap- 
peal. Reversed. 

J.  F.  Iteed,  for  appellants.  John  M.  Bu- 
chanan and  Wm.  A.  M'Connel,.  for  appellee 
O.  A.  Mueller.  Alfred  P.  Marshall,  for  ap- 
pellee Elijah  Stemtrt,  rectivw. 

DEAN,  J.  On  the  Ist  of  October,  1891, 
there  was  Issued  to  Orr  B.  Bovard,  James  C. 
Bovard,  Amsley  V.  Parnell,  R.  P.  Orr.  and 
James  H.  Chamliers,  as  incorporators,  a  char- 
ter for  the  organization  of  the  Monongahela 
Fire-Ciay  Company.  The  purpose  of  the 
company  was  mining  Are  clay  and  coal,  and 
manufacturing  Ore  brick.  The  capital  stopk 
was  fixed  at  $60,000.  which  was  afterwards 
reduced  to  f40,000.  Before  the  issue  of  the 
letters  patent  the  two  Bovards,  Orr,  and  Par- 
nell were  co-partners,  under  the  name  of 
Bovard,  Orr  &  I'arneU.  'Xliey  had  establish- 
ed a  flre-brick  manufactory  and  were  carry- 
ing It  on.  The  property  of  the  partnership 
consisted  of  four  and  a  half  acres  of  land  In 
the  borough  of  Monaca,  having  thereon  erect- 
ed a  Sre-clay  brick  factory,  outbuildings,  of- 
fice, boilers,  and  machinery  .—every  thing  nec- 
essary to  the  manufacture  of  brick.  Ad- 
joining this  they  owned  about  20  acres  of 
land  underlaid  with  fire  clay.  All  this  prop- 
erty was  conveyed  to  the  corporation  at  a 
valuation  of  {32,000.  In  addition,  the  cor- 
poration agreed  to  assume  the  partnership 
llablUties  then  existing  amounting  to  ¥9,000, 
making  the  actual  cost  of  the  plant  $41,000. 
There  was  sold,  cash  stock,  about  $10,500. 
payaUe  by  Installments;  leaving,  at  most,  a 
cash  working  capital  after  payment  of  the  $9,- 
000,  debts  of  the  old  partnership,  of  only  $1,- 
&00.  On  this  basis  the  corporation  commen- 
ced business  about  the  Ist  of  January,  1S92, 
the  Incorporators  bdng  elected  directors. 
From  the  confused  method  of  presenting  the 
annual  statements  In  these  paper  books,  It 
Is  difficult  to  determine  satisfactorily  the 
amount  of  business  done  by  the  company. 
The  statements  were  offered  and  marked  as 
exhibits,  but  copies  are  not  printed,— only 
some  <a  the  Items  from  them  testified  to  by 
witnesses.  We  Infer,  however,  from  the  tes- 
timony, the  corporation  manufactured  and 
sold,  Including  payment  of  freights,  approxi- 
mately about  $20,000  woi-th  of  bricks  annual- 
ly. The  first  step  taken  by  the  new  com- 
pany was  to  provide  for  the  debt  assumed; 
and  It  borrowed  from  Mr*.  Orr  $5,000,  for 
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which  waa  executed  on  80th  December,  1801, 
a  mortgage.  The  money  was  applied  In  part 
paynunt  of  the  f9»000  Indebtednna.  The 
company  also  soon  after  borrowed  on  Its 
notes  for  the  same  purpose,  from  the  Uncoln 
National  Bank  of  ^ttsburg,  f4,!aso.  There 
was  also  borrowed,  on  note  of  the  company, 
from  First  Natl<nial  Bank  of  Bearer,  (760. 
On  all  these  notes  J.  C.  Bovard,  A.  V.  Famell, 
O.  B.  Borard,  and  BeoJamln  Weaver,  direct- 
ors, became  Indorsers.  These  notes  were  re- 
newed from  tbne  to  time,  with  the  same  In- 
dorsers, down  QntQ  June,  1895.  At  a  regnlar 
monthly  meeting  of  the  board  h^  previous- 
ly, Uarch  9,  1896,  a  reeiHutlon  had  been 
adopted  authorizing  the  secretary  and  treas- 
urer, among.other  claims  to  make  the  nec- 
essary arrangements  with  the  Lincohi  Na- 
tional Bank  and  the  First  National  Bank  of 
Beaver  In  regard  to  the  followli^  notes: 
Notes  for  f2,000,  $1,500,  and  f750,  held  by 
the  Lincoln  Bank,  and  V7S0  held  by  the  First 
National  Bank  of  Beaver.  The  banks  soon 
aftor,  either  hi  June  or  July  fOllowtaig,  tnm 
the  facts  of  noi^yment  for  more  than  three 
years,  and  information  that  anotbw  creditor 
threatened  suit,  demanded  security  from  the 
company  for  their  debts,  with  the  statement 
that  If  security  were  not  given  they  would 
not  renew.  The  directors  did  not  seek  the 
banks  to  be  released  from  th^  Indonemenu, 
but  the  banks  called  npcm  the  officers  of  the 
company  who  were  Indorsers,  and  demanded 
secoriQr  from  the  company.  Notice  tiie  tea- 
thnony  of  J.  a  Bovard:  **I  was  In  the  West 
I  came  home.  They  tolA  me  [at]  the  Ho- 
noi^ahela  Flre-Glay  Cot.  Mr.  McLaln  wanted 
to  see  me.  I  wait  to  see  Bfr.  HcLain,  and 
asked  him  what  he  wanted.  He  said  he 
wanted  those  notes  better  secured,  and  I  ask- 
ed him  what  security  he  wanted,  and  he  said 
that  the  only  way  they  could  be  secured 
would  be  for  us  to  take  the  first  Judgment, 
and  make  a  transfer  of  their  Interests,  it  be- 
ing in  two  hands.— to  make  a  transfer  of 
thehr  intemts  In  the  Judgment  *  *  *  He 
said  It  would  be  better  to  pot  It  In  one  Judg- 
ment *  *  *  I  made  an  arrangement  right 
then  and  there  to  do  that  •  •  •  We  call- 
ed a  meeting  directly,  «  •  •  and  gave 
him  judgment  as  stated  on  the  minutes." 
The  Mr.  McLaIn  who  represented  the  bank 
in  this  arrangement  and  who  was  president 
is  not  called;  but  the  cashier  of  the  bank  Is 
called,  and  testlfles  to  having,  In  substance, 
made  the  same  demand  of  O.  B.  Bovard,  an- 
other <a  tbe  directors,  and  the  bank  was 
ttotmed  about  the  11th  or  12th  of  July  fol- 
lowing that  a  Judgment  had  been  confessed 
against  the  compuiy  to  the  two  Bovards, 
Pamen,  and  Weaver,  as  trustees  for  tbe  two 
banks,  in  the  sum  of  95,000.  The  cashier's 
testimony  Is  corroborated  by  that  of  O.  B. 
Bovard,  who  testifies  the  judgment  was  to 
be  taken  in  the  names  of  tbe  dlrectora,  and 
the  Uncolu  Bank's  interest  assigned  to  it 
At  a  monthly  meeting  of  the  board  of  direct- 
ors, on  Jnly  10, 1886,  by  resolution,  the  board 


was  auttiorlzed  and  directed  to  execute  and 
deliver  to  'the  two  Bovud^  PameEl,  and 
Weaver  the  note  of  the  company  in  the  sum 
of  f5,000,  at  one  day  after  date,  with  power 
of  attorney  to  confess  Ju^ment  to  secure 
their  continued  IndMrBements  and  renewal  of 
the  papor  of  the  compimy.  On  July  13th 
following  the  note  was  ezecnted  and  judg- 
ment confessed  in  the  common  pleas  at 
Beaver  county.  On  16th  AptO,  1896,  «4,290 
of  tiie  jndgment  was  assigned  to  the  lin- 
coin  National  Bank,  and  9750  to  Ftarst  Na* 
tlonal  Bank  ot  Beavra.  The  hanks  continued 
to  renew  the  notes  down  to  and  after  this 
assignment  It  is  not  disputed  that  tbe  In- 
dorsers on  the  notes  were  four  of  the  di- 
rectors who  authorised  the  execnticm  and  de- 
llvray  of  the  $5,000  note  ^nd  confession  ot 
the  judgment  On  August  13,  1895,  the 
plaintiff  filed  this  bill  agidnst  the  company 
and  the  four  directors,  as  defendants,  avet^ 
ring,  among  other  facts  and  conclusions,  that 
the  Judgment  was  vrithout  conslderattm,  and 
given  to  pretet  the  directors  as  creditors; 
solvency  of  tbe  cwnpany;  mlsmanagemeat;  a 
purpose  to  permit  the  seizure  and  sale  of  the 
corporate  property  for  th^  taidlvidual  bene- 
fit; concealment  of  the  books  and  rea!  cm- 
dltion  of  the  company;  and  praying  that  a 
receiver  be  appointed  to  manage  tbe  propoly 
and  take  possession  ot  Its  assets;  furUier. 
that  the  $5,000  Judgment  be  declared  nun 
and  void.  To  this  d^endants  filed  answer, 
denying  mismanagement  or  Intention  ta  have 
the  property  sold,  and  averring  that  the  judg- 
ment was  lawful  and  Just  Ten  days  afta> 
the  filing  of  the  bill  the  court  appointed  Bll- 
Jah  Stewart  recover,  who  duly  qualified  on 
his  petition.  September  IS,  1886,  an  order 
for  sale  of  the  property  was  awarded  by  the 
court,  and  It  was  according  sold  by  the  re- 
ceiver for  the  sum  of  $5,000,  subject  to  the 
first  mortgage  of  $5,000  hi  favOT  ot  Mrs.  Orr, 
which  sale  was  confirmed  absolutely  by  the 
court  July  %  1806,  an  auditor  was  a^<dnt- 
ed  to  distribute  the  balance  in  the  hands  of 
the  receiver  as  shown  his  accounts  filed, 
but  was  directed  to  suspend  the  audit  until 
final  event  on  the  procee<Ung  In  equity.  On 
Fetouary  13, 1897,  the  lincoln  National  B^nk 
was  permitted  to  intervene  as  defendant  to 
the  extent  of  Ite  Interest  in  tbe  Judgment 
After  full  heating  the  court  found  as  Acta: 
(1)  That  at  the  time  the  Judgment  note  was 
anthtHlzed  tbe  nm^iaiiy  was  Insolvent  and 
known  to  be  so  Iqr  the  dlrectwe;  (2)  that  the 
directors  authorized  the  Jndgment  to  be  con- 
fessed, to  protect  themselves  as  indorsers  on 
the  bank  paper,  thus  securing  a  preference 
over  otiier  creditors.  Therefore  the  Judg- 
ment was  a  fraud  tai  law,  and  It  was  declared 
null  and  void  as  i^^alnst  other  credttws. 
From  thfB  decree  the  defendante  appeal,  as- 
signing eight  errors,  all  of  them,  however,  in 
snbstonce,  denying  the  correctness  of  the 
court* a  two  findings  of  fact  and  amdusion  of 
law. 

First;  as  to  the  finding  relating  to  the  Insol- 
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vency  of  the  company.  That  the  baslness 
project  at  the  foot  of  a  lawsuit  ended  Id 
biislness  disaster  may  be  conceded,  but  that 
fact  does  not  establish  Ifuolvency  prior  to 
that  date.  When  the  company  was  organiz- 
ed it  had  a  property  fully  worth,  from  al- 
most undisputed  testimony,  $32,000.  It  re- 
ceived cash  for  stock,  $10,500.  It  then  had 
assets  of  $42,500,  and  was  In  debt  the  amount 
of  the  old  partnership  liabillttes  It  had  as- 
sumed, $9,000.  It  Is  obTlons  that  a  corpora- 
tion with,  at  most,  a  working  capital  of  $1,- 
600,  proposing  to  do  an  annual  business  of 
$20,000,  with  monthly  payments  of  at  least 
$1,200,  and  monthly  receipts  depending  on  the 
quickness  of  sales  and  collections.  Is  in  finan- 
cial peril  from  the  start,  not  necessarily  of 
InsolTency,  but  of  Inability  to  carry  on  busl- 
nesa.  It  may  be  entirety  solvent,  in  the 
sense  that  Its  assets  far  exceed  ita  liabilities, 
but  that  It  will  be  able  to  promptly  pay  its 
debts  contracted  In  the  course  of  business  is 
exceedingly  doubtfuL  Here  the  first  year's 
business  showed  a  small  profit;  the  second, 
third,  and  fourth  years'  considerable  loss. 
These  were  years  of  business  depression  pecu- 
liarly trying  to  enterprises  of  this  kind.  Such 
times  demanded  of  the  stockholders  the  ut- 
most harmoiy  of  action,  that  their  property 
might  be  saved.  A  prompt  ratable  contribu- 
tion of  a  comparatively  small  amount  of  mon- 
ey, as  woiUng  capital,  would  have  averted 
trouble.  But  Instead  of  harmony  the  plain- 
tiff and  other  dissatisfied  stocliholders  com- 
menced litigation  by  averments  of  record 
which  must  necessarily  have  alarmed  cred- 
itors and  caused  public  distnst;  put  their 
property  In  the  bands  of  a  court  ofilclal,  who, 
with  remarkatde  promptness,  Icnocks  it  down 
at  a  sale  for  a  bid  less  than  one-fourth  of 
what  both  sides  allege  was  its  market  value; 
and  the  litigation  now  proceeds  over  the  right 
to  this  fragment. 

The  finding  that,  at  the  date  the  Judgment 
was  authorized,  the  company  was  Insolvent, 
and  that  the  directors  knew  It,  la  not  warrant- 
ed by  the  evidence;  oa  the  contrary,  It  is  in  the 
face  of  the  evidence.  The  note,  with  war- 
rant of  attorney  to  confess  Judgment,  was 
given  July  10,  1896.  More  than  a  month  aft- 
erwards these  plaintiffs  file  their  bill,  In  which 
they  make  affidavit  to  this  averment:  "The 
fair  ma^et  value  of  said  plant  is  not  less 
than  $40,000,  as  your  orator  believes  and  ex- 
pects to  show."  It  was  proven  by  the  de- 
cided weight  of  the  testimony  that  the  {NTop- 
er^  was  worth  what  plaintiff  averred,  and 
that. Its  entire  Indebtedness  did  not  exceed 
$16,000;  that  is,  at  the  end  of  nearly  four 
years  of  most  serious  depression,  a  property 
worth  $40,000,  doing  a  comparatively  large 
annual  business,  has  lost  $7,000.  Clearly,  If 
this  Is  to  continue,  In  three  or  four  years 
more  the  corporation  will  be  Insolvent.  But, 
If  business  improve  soon.  It  may  pay  Its  debts 
and  earn  dividends;  or  a  loan  on  mortgage 
may  be  effected,  creating  a  fixed  Interest 
charge,  without  peril  from  Immediate  demand 


of  principal;  or  the  property  may  be  sold 
the  owners  for  Its  "fair  market  value,"  $40,- 
000,  and  $16,000  appropriated  to  payment  of 
debts,  and  the  balance,  $24,000,  divided  among 
the  stockholders.  These  directors  had  no  rea- 
son to  believe  the  comi>any  was  Insolvent. 
That  they  were  disappointed  in  realizing  the 
profits  they  expected  In  the  beginning,  were 
weary  of  the  labor  of  managing  and  carrying 
on  the  operations  with  losuSlcIent  working 
capital,  were  vexed  by  the  complaints  of  dis- 
satisfied stockholders,  may  be  conceded,  but 
that  they  believed  the  company  was  insol- 
vent there  is  no  sufficient  evidence.  There  Is 
what  Is  called.  In  bankrupt  statutes,  an  act 
of  insolvency,  which  authorizes  proceedings 
to  have  the  debtor  declared  a  bankrupt;  such 
as  Inability  to  pay  debts  contracted  in  the 
course  of  busluesB,  as  tbey  became  due. 
Buchanan  v.  Smith,  16  Wall.  303.  This  may 
be  called  statutory  inscHvency,  and  may  occur 
where  the  assets  of  the  debtor  largely  exceed 
his  obligations.  In  such  case,  a  large  estate 
may  be  turned  over  ta  the  debtor  after  the 
law  has  discharged  every  liability.  But  Insol- 
vency generally  signifies  Insufficiency  of  assets, 
when  turned  into  nu>ney,  to  dlscbiarge  exist- 
ing Indebtedness.  In  Bowersox's  Appeal,  100 
Fa.  St.  434,  we  held  that  insolvency,  such  as 
disqualified  an  administratrix  from  taking  out 
letters  on  the  estate  of  her  deceased  husband, 
was  the  owing  of  debts  In  excess  of  the  value 
of  her  tangible  property.  And  this  Is  the 
commonly  accepted  meaning  of  the  word.  In 
this  sense,  the  company  was  far  from  insol- 
vency when  the  Judgment  was  authorized. 
We  do  not  consider  the  fact  ttiat  the  prt^rty 
sold  for  only  $10,000  as  Important  It  is 
very  hoprobable  that  a  property,  no  matter 
how  valuable,  when  decried  by  some  of  its 
owners  on  the  public  records  as  unprofitable, 
and  as  having  sunk  large  sums  of  money  dur- 
ing three  years  ot  its  operations,  will  be  con- 
sidered a  very  valuable  proper^  by  bidders. 
The  significant  facts  here  tending  to  establish 
solvency  at  the  date  the  Judgment  was  given 
are  that  the  debts  were  little  more  than  one- 
tblrd  the  market  value;  Uiat  afterwards  this 
complaining  stockholder  averred  in  his  bill 
that  it  was  entirely  solvent,  and  then  called 
witnesses  who  proved  IL  In  the  preliminary 
hearing,  asking  for  the  appointment  of  a  re- 
ceiver, the  court  ostensibly  appointed  one  to 
save  the  property  from  insolvency  through  mis- 
management of  Its  officers.  It  by  this  appohit- 
ment  found  the  averments  of  solvency  and  mis- 
management at  that  date  to  be  true.  This 
was.  In  effect,  an  adjudication  of  solvency  after 
the  date  of  the  Judgment  note. 

Neither  does  the  evidence  warrant  the  sec- 
ond finding,  that  the  Judgment  was  lotended 
as  a  preference  to  the  officers  themselves, 
and  was  therefore  a  fraud  In  law.  The  evi- 
dence of  the  two  Bovards  and  the  cashier 
of  the  bank  conclusively  shows  It  was  given 
to  secure  the  banks  because  demanded  by 
them.  The  directors  had  l>een  indorsers 
of  these  notes  for  threft  yeara.   The  money 
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bad  been  loaned  the  company,  not  by  the 
directors,  but  by  the  banks,  and  the  lender 
was  now  exacting  fnrther  security  from  the 
company,  the  borrower;  and  the  Implied 
threat  was,  not  only  would  they  refuse  to 
renew,  but  would  proceed  to  obtain  judg- 
ment against  the  company,  unless  security 
was  given,  coupled  with  the  express  prom- 
ise, however,  that  they  would  continue  to 
renew  the  paper  If  their  demand  was  com- 
piled with.  If  the  object  of  the  Indorsers 
was  to  prefer  themselves  as  against  other 
creditors,  how  could  this  have'  been  best  ef- 
fected? Certainly,  by  permlttlug  the  banks 
to  obtain  judgment  by  adverse  proceedings 
against  the  company.  There  was  but  one 
lien,  then,  the  mortgage  of  Mrs.  Orr  for 
$6,000,  and  it  was  clear  the  property  would 
sell  for  at  least  $10,000.  Bnt  this  would 
have  been  disastrous  to  the  company,  for  it 
would  have  resulted  In  a  seizure  and  sale 
by  the  sheriff.  So  they  concurred  In  the 
proposition  of  the  banks  to  confess  a  judg- 
ment as  an  additional  security,  the  banks 
agreeing  to  continue  a  renewal  of  the  notes, 
which  was  equivalent  to  an  Indefinite  stay 
ot  execution  on  the  judgment.  This  waa, 
undoubtedly,  for  the  benefit  of  the  com- 
pany. If  the  Indorsers  had  been  strangers 
to  the  company,  protection  of  their  interests 
would  have  prompted  the  first  course;  but, 
as  they  were  stockholders  and  officers  of 
the  company,  protection  of  the  company 
prompted  the  second  course.  The  general 
rule  on  which  the  court  below  founded  Its 
4ecree  declaring  the  judgment  constructive- 
ly fraudulent  and  void  is  stated  in  Mor. 
Corp.  S  787:  "Directors  of  an  Insolvent  cor- 
poration, who  have  claims  against  the  com- 
pany as  creditors,  must  share  ratably  with 
other  creditors  in  the  distribution  of  the 
company's  assets.  They  cannot  secure  to 
theipselves  any  advantage  or  preference 
over  other  creditors  by  using  their  power 
as  directors  for  that  purpose.  Their  pow- 
ers are  held  by  them  In  trust  for  all  the 
creditors,  and  cannot  be  used  for  their  own 
benefit."  This  rule  Is  sound,  and  we  have 
applied  It  in  many  cases,  notably  In  the  late 
ones  of  Rice's  Appeal,  79  Pa.  St  168;  Hop- 
kins* Appeal,  90  Pa.  St  69;  Kerstetter's  Ap- 
peal, 149  Pa.  St  148,  24  Atl.  168.  But  cases 
often  arise  which  are  palpably  exceptions 
to  the  rule,  because  not  within  Its  reason, 
and  where.  If  the  rule  were  enforced,  gross 
Injustice  would  result  It  Is  the  settled  law 
of  this  commonwealth  that  an  insolvent 
debtor,  whether  corporation  or  Individual, 
may  prefer  bona  fide  creditors;  but  if  the 
creditor  benefited  be  a  director,  or  other  offi- 
cer possessed  of  corporate  power  and  corpo- 
rate knowledge  of  the  Insolvency  of  his  coiv 
poration,  then  he  has  an  advantage  over 
other  creditors,  whose  claims  may  be  of 
equal  merit  He  has  knowledge  that  hia 
debt  is  In  peril,  and  hafi  the  power  to  prefer 
himself.  As  he  Is,  in  a  sense,  trustee  for 
all  the  stockboldera  and  creditors,  equity 


forbids  that  be  should  act  solely  for  him- 
self, regardless  of  the  Interests  of  those  for 
whom  he  Is  trustee;  and.  In  case  he  prefers 
his  own  debt,  the  burden  Is  on  him  to  show 
circumstances  which  raise  an  equity  In  his 
favor,  and  which  take  the  particular  case 
out  of  the  operation  of  the  general  rule. 
An  examination  of  our  own  cases,  from 
Gordon  v.  Preston,  1  Watts,  386,  deeded  In 
1833,  Indicates  with  sufficient  clearness  the 
nature  of  the  elrfiumstances  sufficient  to 
create  the  exception.  In  this  case  a  direc- 
tor and  creditor  took  a  mortgage  on  the 
corporate  property  for  an  actual  debt  owing 
him,  and  the  mortgage  was  put  of  record. 
The  corporation  stockholders  and  creditors 
remained  silent  for  more  than  elght  months, 
and  until,  by  subsequent  debts,  tiie  com- 
pany became  Insolvent  Then  a  junior 
judgment  creditor  InstltTtted  proceedings  to 
have  the  mortgage  declared  invalid,  among 
other  reasons  because  proper  notice  of  the 
board  meeting  had  not  been  given;  and.  far- 
ther, because  the  mortgagees  were  the  pres- 
ident and  treasurer  of  the  company  when 
the  mortgage  was  authorized  and  executed. 
This  court,  in  an  opinion  by  Gibson,  O.  J., 
held  that  **to  disaffirm  It  now,  when  every 
opportunity  of  obtaining  any  other  security 
is  lost,  would  be  unconseionabie.**  And  fur- 
ther; "Tnat  a  corporator  may  sustsin  the 
relation  of  debtor  or  creditor  in  regard  to 
the  corporation,  and  in  the  latter  receive  a 
security,  is  a  proposition  which  requires  not 
the  aid  of  an  argument,  and  here  the  ex- 
istence of  a  meritorious  debt  Is  not  dis- 
puted." • 

Ashhurst's  Appeal,  60  Pa.  8t  290,  was  a 
bin  in  equity  between  warring  stockholders, 
heard  before  Strong,  at  nisi  prius,  and 
his  opinion  and  conclusions  of  law  affirmed 
by  this  court  per  curiam,  on  appeal.  The 
company  owned  a  very  valuable  proper^, 
but  was  largely  in  debt,  and  its  property, 
real  and  personal,  on  the  verge  of  seizure  by 
the  sheriff.  A  meeting  of  the  stoclcholders 
authorized  the  directors  to  sell  the  property. 
The  directors  sold  to  themselves,  and  paid  a 
large  sum.  Everything  was  fair  and  open, 
and  the  transaction  was  for  the  best  inter- 
ests of  creditors  and  stockholders.  The 
sale  was  held  valid.  Justice  Strong,  In*  his 
opinion,  saying:  "There  must  be  many- 
things  which  directors  can  do  for  their  in- 
divldnal  benefit  which-  are  binding  on  a  cor- 
poration of  which  they  are  directors.  If 
they  have  advanced  money.  I  cannot  doubt 
they  may  pay  themselves  with  corporate 
funds.  If  they  have  become  liable  as  sure- 
ties for  the  corporation,  they  may  provide 
for  their  indemnity.  And  although,  ordi- 
narily, the  law  frowns  npon  contracts  made 
by  them  In  their  representative  character, 
with  themselves  as  private  persona,  such 
contracts  are  not  necessarily  void.  They 
are  carefully  watched,  and  their  telmesa 
must  be  shown." 

In  Neal'B  Appeal,  129  Fa.  Bt  «4»  18  Att 
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564,  this  court  decided:  "Where  the  Judg- 
ment bond  of  a  corporation  1b  given  to  cer- 
tain of  Its  directors  as  a  security  to  protect 
them  on  their  Indorsements  for  the  com- 
pany, and  It  is  not  made  to  appear  that  the 
company  was  insolvent  at  the  time,  or  that 
at  the  time  there  was  any  collusion  or  act- 
ual fraudulent  intent,  the  entry  of  the  Judg- 
ment on  the  bond,  after  insolvency,  will  not 
warrant  an  Injunction  to  restrain  the  sale  of 
the  corporate  property."  It  will  be  noticed 
In  this  case  that  the  bond  was  given  at  a 
time  when  the  company  was  not  Insolvent, 
but  was  used— that  It,  was  entered  of  record 
—by  the  directors  after  they  had  knowledge 
of  the  insolvency. 

In  case  of  Oil  Co.  v.  Marbury,  91  TJ.  6.  587, 
the  supreme  court  of  the  United  States  fully 
considers  the  application  of  the  rule,  and 
holds  thus:  "While  It  is  true  that  the  de- 
fendant, as  a  director  of  the  corporation, 
was  bound  by  all  those  rules  of  conscientious 
fairness  which  courts  of  equity  hare  Im- 
posed as  the  guards  of  dealing  In  such  cases. 
It  cannot  be  maintained  that  any  rule  forbids 
one  director,  among  several,  from  loaning 
money  to  the  corporation,  when  the  mojiey 
is  needed,  and  the  transaction  Is  open  and 
otherwise  free  from  blame.  No  adjudged 
case  has  gone  so  far  as  this.  Such  a  doc- 
trine, while  It  would  afford  tittle  protection 
to  the  corporation  against  actual  fraud  or 
oppression,  would  deprive  It  of  the  aid  of 
those  most  Interested  In  giving  It  aid  Judi- 
ciously, and  best  Qualified  to  judge  of  the 
necessity  of  that  aid,  and  the  extent  to 
which  it  may  safely  be  given."  And  thfe 
conclusion  of  the  court,  after  discussing  the 
theory  on  which  the  rule  rests,— that  Is,  that 
the  directors  are  trustees,— comes  to  the  con- 
clusion that  ^when  the  lender  Is  a  director 
charged  with  others  with  the  control  and 
management  of  the  corporation,  represent- 
ing In  this  regard  the  aggregated  Interests 
of  all  the  stockholders,  his  obligation,  If  he 
become  a  party  to  a  contract  with  the  com- 
pany, to  candor  and  fair  dealing  Is  Increas- 
ed In  the  precise  degree  that  his  representa- 
tive character  has  given  him  power  and  con- 
trol." That  is,  if  the  favored  director  was 
but  one  out  of  a  board  of  seven  or  nine,  his 
power  to  prefer  himself  would  be  minimized, 
and  the  transaction  would  not  be  so  rigidly 
scrutinized  as  If  he  were  one  of  a  board  of 
three. 

In  the  case  In  hand  the  number  of  direc- 
tors was  four,  all  of  whom  were  Indorsers  on 
the  notes  held  by  the  hank.  They  voted 
unanimously  to  authorize  the  Judgment. 
Having  thus  the  maximum  of  power,  the 
other  stockholders  have  the  right  to  the  most 
exacting  inquiry  Into  the  nature  of  the  tnna- 
actlon.  That,  we  think,  has  been  had.  It 
conclusively  establishes  that  part  of  the  pur- 
chase money  of  the  corporate  property  was 
(9,000  of  debts,  which  the  company  assum- 
ed, then  due  and  payable.  Money  was  bor- 
rowed on  the  notes  of  the  company,  with  the 


four  directors  as  Indorsers,  and  applied  In 
part  payment  of  this  debt.  This  was  In  di- 
rect aid  of  the  corporation  at  the  very  com- 
mencement of  its  business.  The  directors 
received  not  a  cent  of  compensation  for  as- 
suming a  liability  for  the  benefit  of  all  the 
stockholders,  or  for  continuing  that  liability 
when  the  banks  demanded  better  security 
from  the  company.  The  debt  ought  to  have 
been  paid  four  years  before.  When  denMud- 
ed,  the  company  was  compelled  to  borrow 
the  money  somewhere.  If  Instead  of  $5,000 
It  had  borrowed  from  &Irs.  Orr  $10,000,  and 
had  given  her  a  mortgage  for  the  last 
amount,  the  validity  of  It  would  not  have 
been  disputed  any  more  than  Is  her  $5,000 
mortgage.  Both  amounts  were  applied  to- 
wards payment  of  the  debt  assumed.  How 
does  It  impair  the  validity  of  the  transaction 
that  $5,000  was  shifted  from  the  original 
creators  to  the  banks?  Why  should  the  le- 
gality of  the  banks'  security  be  affected  by 
the  fact  that  Incidentally  the  indorsers  were 
relieved  from  a  liability  they  assumed  for 
the  benefit  of  the  company?  The  result  of 
the  contention  of  the  appellees  is  that  the 
Judgment  should  be  vacated,  and  the  banks 
be  turned  over  to  suit  against  the  Indorsers, 
and  that  the  Indorsers  should  be  compelled 
to  contribute  to  other  stockholders  and  cred- 
itors, for  the  privilege  of  loaning  their  credit 
to -the  company,  $5,000.  There  never  was  a 
time  that  the  rule  heretofore  stated  would 
have  been  permitted  to  work  such  Injustice. 
But,  even  if  there  had  been,  we  think  we 
have  shown  that  In  later  years  the  rule  has 
been  relaxed  so  as  to  accord  with  the  grow- 
ing necessities  of  the  business  world. 
Where  one  manufacturing  corporation  exist- 
ed 60  years  ago  there  are  now  thousands. 
To  hold  that  It  shall  be  a  constructive  fraud 
for  the  officers  of  such  corporations  to  aid 
them  with  money  or  credit  In  a  business 
exigency,  without  indemnity,  as  Is  said  In 
Oil  Co.  V.  Marbury,  supra,  1«  to  deprive  them 
of  the  aid  of  those  most  Interested  In  their 
success,  and  who  are  best  qualified  to  Judge 
of  the  necessity  of  that  aid.  <  The  true  inter- 
pretation of  the  rule,  as  shown  by  our  own 
cases  and  the  weight  of  authority  In  the 
United  States,  Is  that  the  burden  Is  on  the 
officers,  having  both  the  power  and  prefer- 
ence, to  show  that  the  contract  was  fair,  un- 
der all  the  circumstances,  as  In  Ashhurst's 
Appeal,  supra,  and  other  cases  cited;  and 
that,  even  If  the  Judgment  was  entered  after 
Insolvency  was  known,  yet,  the  contract  hav- 
ing been  made  before  insolvency,  as  an  In- 
demnity to  the  directors  for  Individual  In- 
dorsements, such  Judgment  could  be  enforc- 
ed as  a  Hen  against  the  corjwrate  property, 
as  in  Neal's  Appeal,  supra.  We  are  of  the 
opinion:  First,  that  the  finding  of  fact  In 
the  court  below,  that  the  company  was  In- 
solvent at .  the  date  the  Judgment  was  au- 
thorized. Is  manifest  error,  ^because  not  in 
accord  with  the  undisputed'  evld^ce;  sec- 
ond, that  even  If  the  company  was  Insolvent, 
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and  tbe  directors  knew  It,  at  tbe  date  tbe 
Judgment  was  given,  under  tbe  facts  proven 
tbe  conclusion  that  the  judgment  was  there- 
fore ftaudulent  and  void  is  erroneous,  be- 
cause not  in  accord  with  tbe  settled  law. 
The  decree  is  reversed,  at  the  costs  of  the 
aKtellees,  and  it  Is  directed  that  the  balance 
In  tbe  hands  of  the- receiver  be  distributed 
by  the  auditor  In  accordance  with  this  opin- 
ion. 


(US  Pa.  SL  48S} 

SMITH  T.  OIIj  city  TUBS  00. 
(Siqtreme  Court  of  Fennsrlvania.   San.  8» 
1898.) 

Conuonm  Btidbkcb— Question  tok  Jcbt. 
He  evidence  as  to  n^liEence  in  case  of  an 
employe  Injureil  while  workiiiff  in  a  dangerous 
place  being  conflicting,  a  bladmg  Instmcaon  is 
piopeily  caused. 

Appeal  from  court  of  common  pleas,  Venan- 
go conn^. 

Action  by  B.  Smith  against  the  OU  City 
Tube  Company.  Judgment  for  plaintiff.  De- 
fendant ap^wala.   Affirmed.  ' 

J.  H.  Osmer  and  McCatanont  A  McGUl,  for 
appellant  Breene  &  Wllb^  and  Dunn  & 
Carmlchael,  for  appdlee. 

STBRRBTT,  C.  J.  After  a  careful  review 
of  an  the  testimony,  we  are  satisfied  that 
material  questions  of  fact,  for  the  deter- 
mination of  tbe  Jury,  are  presented  therein, 
and  hence  It  was  the  doty  of  the  court  to 
submit  the  case  to  them,  with  proper  in- 
structions. There  is  not  a  single  complaint 
as  to  the  charge,  or  any  of  tbe  learned 
Judge's  instructions,  except  his  refusals  to 
give  tbe  binding  Instructions  requested  In 
defendant's  first  and  fifth  points  for  charge, 
and  these  constitute  tbe  only  assignments 
of  error  in  this  case.  In  tbe  first  of  these 
be  was  asked  to  say  "that,  under  all  the  evi- 
dence tiie  verdict  should  be  for  the  defend- 
ant"; and  In  tbe  other:  "It  appearing  that 
the  plaintiff's  place  was  outside  tbe  sfcld, 
and  therefore  safe,  and  that  no  one  In  au- 
thority Instructed  him  to  go  over  where  he 
was  hurt,  there  Is  no  evidence  of  negligence 
on  the  part  of  the  defendant,  and  plaintiff 
cannot  recovor."  As  to  the  facts  of  which 
each  of  these  points  Is  predicated  the  testi- 
mony was  more  or  less  confilcting,  and  it 
would  have  been  error  to  have  withdrawn 
tiie  case  from  the  Jury  by  affirming  either 
(tf  them.  It  was  omceded  that  plaintiff 
was  not  a  trespasser,  but  "a  workman  prop- 
erly In  the  place  In  which  he  was  working," 
and  also  "that  the  place  in  question  was 
dangerous."  As  to  the  degree  of  danger, 
to  what  extent  It  was  patent,  and  whether 
the  pl^tiff  was  properly  Instructed  and  warn- 
ed of  Its  existence  and  dangerous  char^ 
acter  or  not,  the  testimony  was  conflicting, 
and  therefore  for  the  Jury.  In-  affirming 
defenduif  s  2d,  Bd,  4tli,  6th,  and  7th  points, 
the  court,  In  defendants  own  words,  very 


guardedly  Instmcted  the  Jnry  that.  If  tb^ 
found  "from  all  the  evidence  that  the  skids 
were  so  constructed  that  plaintiff  could  not 
be  injured  without  leaving  the  place  where 
he  was  to  work,  and  stepping  over  the  skid 
Into  the  hole,  and  that  such  skids  and  ma- 
chinery were  safe  when  used  with  ordinary 
care,  that  Is  all  that  the  law  required,  and 
the  verdict  should  be  for  the  defendant." 
**If  there  was  a  hole  beyond  tbe  first  skid 
Into  which  one  might  have  stepped  1^  climb- 
ing over  the  skid,  that  cannot  be  Imputed  as 
negligence  on  the  part  of  the  defendant,  un- 
less the  Jury  find  that  plaintiff's  place  was 
over  there,  or  that  some  one  In  authority 
Instructed  him  to  go  there."  "That  the  sub- 
sequent covering  of  the  hole  Is  not,  of  itself, 
evidence  <^  negligence."  "If  tbe  hole  was 
visible,  or  tbe  plaintiff  was  property  instruct- 
ed as  to  bis  duties,  and  warned  not  to  step 
over  the  skid.  It  was  his  duty  to  recognise 
the  danger  of  such  a  step.  His  failure  to 
do  80  would  be  at  bis  own  risk,  and  would 
constitute  such  contributory  negligence  as 
will  prevent  any  recovery  In  this  case." 
"That  the  plaintiff  waa  under  no  compulsion 
to  enter  upon'  tbe  employment  in  which  he 
was  engaged  at  the  time  of  bis  injury;  that 
In  undertaking  the  service  required  of  him 
he  is  presumed  to  have  considered  hlmsdf 
competent  to  perform  such  service;  and  If 
from  the  situation,  location,  and  character 
of  the  machinery.  If  It  were  visibly  dangei> 
ous,  or  If  by  bis  exercise  of  ordinary  and 
prudent  care  or  Inquiry  the  i^ntlff  would 
have  discovered  tbe  place  where  he  was  In- 
jured, he  waa  bound  to  observe  care^  under 
the  circumstances,  and,  having  omitted  such 
care,  the  plaintiff  was  guil^  of  negllgoice, 
and  cannot  recover."  Tiewtng  the  verdict  In 
the  light  of  these  instructions,  given  at  ^^id- 
ant's  request.  It  Is  very  evident  that,  In  deter- 
mining tbe  disputed  questtons  of  fact,  the  Jury 
must  have  found  hi  accordance  with  the  plain- 
tiff's, and  not  the  defendant's,  theory  of  the  oon- 
trolling  facts.  There  appears  to  be  nothing  In 
the  record  that  requires  further  elaboration. 
Both  specifications  of  error  are  overruled,  and 
the  Judgmoit  is  affirmed. 

(US  Fa.  at  «i) 

GOSSER  V.  OOSSBB. 
(Supreme  Court  of  PenuBylvanla.   Jan.  3, 
1898.) 

DtVOBOB— AdDLTSHT— COXDOUATIOH. 

In  an  action  by  a  husband  for  divorce  for 
adultery.  It  appeared  that  lit>elant  had  knowledge 
of  many  facts  relied  on  in  the  suit  as  evidence 
previoos  to  separation  from  his  wife;  bnt  ex- 
planatioos  which,  while  admitting  gross  impro- 
priety of  conduct,  denied  actual  guilt,  were  made 
to  him  by  her  and  accepted  as  satisfactory. 
When-  explanations  ceaae^  and  the  coaclosioD 
of  innocence  was  no  longer  posidble,  he  left  her, 
and  marital  relations  were  not  resumed.  Sfid, 
that  the  defense  of  condonation  was  not  estab- 
lished. 

Appeal  from  court  of  common  pleas,  Arm- 
strong county. 
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Libel  by  Newtot  H.  Gosser  against  Annie 
M.  Gosser  for  dlTorc&  From  a  decree  for 
libelant,  libelee  appeals.  Affirmed. 

Jaa.  S.  WbltwOTtb,  Jobn  Q.  Gochran.  and 
W.  D.  Patton,  fior  i^peDant  Bf.  F.  Leawn^ 
for  appeUee. 

VKLL,  J.  The  decree  ent^ed  In  the  com- 
mon pleu  rests  upon  the  finding  by  that  court 
that  the  allegations  of  the  libel  were  fully 
sostelned  by  the  proofs  offared,  and  that  tbe 
reqjtondent  failed  to  establish  either  of  the 
two  grounds  of  defense  set  up  la  the  answa, 
llils  decree  should  be  sustained,  unless  the 
finding  Is  shown  to  he  cleaiiy  aroneons.  The 
respMislbillty  of  determining  tbe  facts  rests 
in  the  fizst  instance  upon  the  Judge  who 
hem  tbe  testimony,  and  a  ma»  doubt  as  to 
the  conectness  of  his  findings  is  not  sufficient 
to  disturb  tiiem.  Tbe  most  serious  doubt 
raised  by  the  testimony  Is  whether  the  de- 
fense of  condonation  was  established.  Tbe 
Ubdant  had  knoiriedge  of  many  facts,  now 
reUed  on  as  evidence  of  the  offense  charged, 
some  time  before  he  separated  from  his 
wtfe;  but  explanations  whldbi,  while  adml^ 
ting  gross  Impro^ety  of  cimduct,  denied  ac- 
tnal  guilt  were  made  to  him  by  his  wife,  and 
accepted  as  sattsfactory.  When  explanations 
ceased,  and  the  conduelon  of  Innocence  was 
no  longer  posslUe,  he  left  her,  and  marital 
relations  were  not  resumed.  Much  less  might 
haTe  been  soffldent  to  have  convinced  others. 
That  he  resisted  belief,  and  was  slow  to  act, 
la  to  bis  credl^  Oondonation  may  be  Infers 
red  from  cohabitation  aftor  knowledge.  In 
most  cases  -wbae  the  pre8umptl<m  of  con- 
donation has  been  h^d  to  be  conclnsiTe  the 
libelant  has  been  estopped  by  his  own  act 
from,  alleging  want  of  knowledge.  ForglTe* 
ness  impllea  a  lEnon^edge  of  the  offense  to 
be  fwglTcn,  and  there  can  be  no  condonation 
wltlioot  a  belief  In  guilt  and  an  intention  to 
forglTe  it  Mere  suspicion  la'  not  b^ef,  and 
the  proof  of  drcnmstances  which  might  give 
rise  to  It  is  not  sufficient  to  establish  a  con- 
elnalTe  presumption  of  condonation  on  the 
ground  of  cohaUtatlon.  Tbe  condonation 
yAAcb  the  act  of  assMnbly  makes  a  bar  to  a 
divorce  must  be  *'after  he  or  she  knew  of  the 
criminal  fact"  Tb&  decree  Is  affirmed. 


(in  Pa.  St.  S8B) 

WILUAMS  et  sl.  v.  MILLiaAN. 

(Supreme  Court  of  Pennsylvanls.    Jan.  8; 

1898.) 

EisoiKBNT^DniKOTiMa  Vbudiot. 

L  Where  defendant  in  ejectment  sets  np  an 
equitable  title,  the  chancellor— if,  in  his  (min- 
ion, the  evidence  is  insufflcienC  to  iwevail  againBt 
the  legal  title— Bhould  tnetract  the  jury  to  find 
for  the  party  having  sach  title. 

2.  In  ejectment  it  appeared  that  in  October, 
1877,  defendant's  husband  obtained  a  deed  to  tbe 
land;  that  be  took  posflession,  and  be  and  defend- 
ant lived  on  it  until  he  left  her;  and  that  in  1892 
it  was  sold  to  plaintiffs  under  an  execution  against 
him.   The  defense  was  tliat' defendant  famish- 


ed tbe  money  to  pay  for  tbe  land;  that  she  had 
a  legal  title  by  virtue  of  a  deed  delivered  to  her 
in  ISSO,  and  which  ahe  destroyed  two  daya  after- 
wards! that  thereafter,  under  a  parol  contract 
riie  furnished  the  moncr  to  make  improvements, 
and  the  husband,  on  completion,  was  to  make 
her  another  deed.  TTiere  was  no  corroboration  of 
defendant's  testimony,  while,  in  regard  to  the 
payment  of  tbe  purchase  money,  it  was  not  in 
accordance  with  that  of  disinterested  wltnessea. 
Tbe  Improvementa  made  in  1880  were  directed 
by  tbe  hnaband  only,  and  he  alone  ordered  and 
paid  for  the  materials,  and  emidoyed  and  paid 
tbe  workmen.  Tbe  written  notice  of  her  claim 
given  her  at  the  stMritTa  sale  Beptember  26, 
1892,  eiHitained  no  allndon  to  tbe  alleged  deed. 
HM,  that  a  direction  of  a  verdict  for  plalntlfh 
was  proper. 

AK>eal  from  court  (tf  common  pleas,  West- 
moreland county. 

KJectment  by  Vln.  B.  WQUams  and  another 
against  Martha  J.  MiUlgan.  From  a  Judg- 
ment entered  on  a  verdict  directed  by  the 
court  lu  favor  of  plaUitlfbi.  defendant  appeals. 
AfDnned. 

Jno.  S'.  Ferguson,  Bobbins  &  Kunfele,  and 
Laird  &  Keenan,  for  appellant.  D.  S.  Atkin- 
son, John  M.  Peoples,  Jas.  S.  Moorbead,  and 
John  B.  Head,  for  appellees. 

McCOLLUM,J.  It  Is  conceded  that  the  de- 
fendant had  a  separate  estate  when  she  mar- 
ried her  second  husband,  and  that  It  was  not 
founded  upon,  or  enlarged  by,  any  gift  or  con- 
tribution from  him  before  or  after  their  mar- 
riage. In  October,  1877,  be  purchased  the 
property  described  In  the  summons,  and  re- 
ceived a  deed  of  the  same,  which  was  duly  re- 
corded on  the  23d  of  August  1888.  Very 
soon  after  he  purchased  the  property,  be  took 
possession  of  It  and  he  and  his  wife  resided 
on  it  while  they  Uved  together.  It  was  as- 
sessed to  him,  and  he  paid  the  taxes  and 
made  ImiM'ovements  upon  IL  In  1892,  while 
the  record  tiUe  was  still  in  him,  the  property 
was  sold  on  a  Judgment  against  him,  and  the 
idalntiffs  were  the  purchasers  of  It  Their 
suit  for  the  possession  of  it  Is  based  on  the 
sheriff's  sale  and  deed  to  them.  The  first  and 
principal  contention  of  the  defendant  In  .in- 
swer  to  tbe  suit  Is  that  she  furnished  the 
money  for  the  purchase  of  the  property  under 
an  agreement  with  her  husband  that  the  deed 
of  it  should  be  made  to  her,  and  that  he,  in 
violation  of  the  agreement  had  the  deed 
made  to  himself.  Her  next  contention  Is  that 
she  has  the  1^1  title  to  the  property,  by  vir- 
tue of  a  deed  which  she  says  her  husband 
made  and  delivered  to  her  on  a  Saturday  In 
August,  1880,  and  which  she  says  she  destroy- 
ed on  the  following  Monday.  These  conten- 
tions are  sui^emented  by  another,  which  is 
that  two  days  after  ahe  destroyed  the  deed, 
peace  was  declared  between  the  grantor  and 
grantee,  and  that  they  then  made  a  parol 
agreement  by  which  she  was  to  furnish  the 
money  required  to  make  some  improvements 
on  the  property,  and  he,  on  the  completion  of 
the  Imivovements,  was  to  make  another  deed 
of  It  to  her.  Neither  claim  of  the  defendant  Is 
available  as  a  defense  to  the  suit  unless  It  is 
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soBtalned  by  dear,  mieqiilTOca!»  and  coavlnc- 
ing  evidence.  The  queBtlon,  theretwe,  for  the 
conBideratlon  of  the  court,  was  whether  the 
defendant's  erldence  was  anfflclent  to  sustain 
her  several  claims,  or  either  of  them.  In  cases 
of  this  kind  the  Judge  acts  as  a  chancellor,  and 
It  Is  his  duty  to  carefully  consider  the  evi- 
dence submitted  to  sustain  the  alleged  equitable 
defenses;  and  If,  In  his  t^lnlon,  It  Is  InsutBcIent 
to  prevail  against  the  legal  tlUe,  he  may  and 
ought  to  Instruct  the  jury  to  find  for  the  par- 
ty having  such  title.  The  decisions  of  this 
court  sustaining  this  view  of  the  evldeuice  re- 
qidted,  and  of  the  duty  of  the  judge,  m  a 
case  lUce  the  one  under  consideration,  are  nu- 
merous ai^  uniform.  Hess  v.  Calender,  120 
Pa.  8t  138,  IS  AtL  720,  was  an  action  of 
ejectment,  Involving  an  equitable  title  based 
aa  an  alleged  parol  gift  of  tbe  land  to  the 
defendant  by  his  father.  In  delivering  the 
oirini<m  of  the  court,  our  Brother  WUllams 
said:  "Tbe  duty  of  a  chancellor  la  not  In 
doubt  He  must  scrutinize  and  weigh  the  evi- 
dence for  himself.  If  the  facts  set  up  are 
sufficient  In  cbaracter,  and  are  clearly  and 
satisfactorily  proved,  so  that  he  Is  persuaded 
that  in  equity  and  good  conscience  a  decree 
should  be  made,  be  will  enforce  tbe  contract 
.But  specific  execution  Is  not  of  right,  but  of 
grace.  If  one  has  a  legal  right  on  which  he 
can  rest  his  title  to  relief,  a  court  of  law  Is 
his  peaper  forum.  It  Is  because  he  has  no 
rl^t  at  law  to  the  relief  be  seeks  that  he 
comes  into  a  court  <if  equity.  He  must  come 
with  clean  hands.  His  application  must  be 
made  with  reasonaUe  promptness.  It  must 
be  con8cIonable.^'It  must  rest  upon  facts  that 
are  made  to  appear  proofs  that  are  clear, 
satisfactory  In  character,  and  convincing.  If 
such  a  case  is  not  presented,  it  Is  unwarranta- 
ble abandonment  of  duty  for  a  judge  to  turn 
a  case  over  to  a  jury,  and  do  by  means  of 
their  v«dlct  wha^  as  a  chancellor,  he  would 
refuse  to  da"  See,  also,  the  recent  case  of 
Gnchrlst  T.  Brown.  165  Pa.  St  276.  80  AtL 
838. 

Were  the  defenses  relied  on  In  the  case  at 
bar  sustained  the  evidence  applicable  to 
them?  Tbe  learned  Judge  of  the  court  heloW 
was  of  the  opinion  that  they  were  not  and  he 
accordingly  Instructed  the  jury  to  find  for  tbe 
Idalntlffs.  The  real  question  presented  by  this 
appeal  Is  whether  this  Instruction  was  erro- 
neous. We  are  satisfied,  from  a  careful  ex- 
amination and  consldwatlon  of  ait  the  evi- 
dence, that  It  was  not  There  is  no  corrobora- 
tltm  of  the  testimony  nt  the  defendant  relat- 
ing to  the  alleged  agreements  with  her  hus- 
band respecting  flie  purchase  of  the  property, 
the  payment  of  the  purchase  money,  and  the 
paymoits  for  improvem«its.'  Besidea.  her 
testimony  In  regard  to  the  payment  of  pur- 
chase money  Is  not  in  accord  with  the  testi- 
mony of  disinterested  witnesses,  showing  that 
the  first  payment  on  account  of  It  was  made 
1^  her  husband  on  the  8th  of  October,  and 
that  tbe  next  payment  was  made  by  him 
within  a  week  from  that  time,  and  also  show- 


ing that  9375  was  tbe  amomt  of  tbe  first  pay- 
ment and  the  exact  amount  of  the  loan  he 
made  a  day  or  two  before,  and  that  $500  was 
the  amount  of  the  second  payment  and  the 
ineclse  amount  he  loaned  on  the  12th  of  Oc- 
tober. The  correspondence  in  time  and 
amount  between  the  payments  and  the  loans 
is  significant.  An  Inference  that  the  pay- 
ments mentioned  were  made  with  tbe  bus- 
band's  money  might  well  be  drawn  from  ft 
Tbe  addition  and  other  improviranents  made 
upon  the  property  in  1880  were  supervised  and 
directed  by  the  husband.  He  ordra«d  and 
paid 'for  tbe  materials,  and  emidoyed  and  paid 
the  workmen.  Neither  the  materialmen  nor 
the  workmen  dealt  with  the  defendant,  or  re- 
ceived team  bex  any  Instructions  in  regard  to 
the  materials  furnished  or  the  work  done. 

The  assertion  by  the  defendant  that  she  ac- 
quired tbe  legal  title  to  the  property  by  vir- 
tue of  a  deed  ^m  her  husband  in  1880  ap- 
pears first  in  her  abstract  of  title  filed  on  the 
10th  of  Hay.  1804.  The  written  notice  given 
by  her  at  the  sherUFs  sale  on  the  26th  of 
September,  IBSSt,  conUiined  no  allusion  to  a 
deed  from  him  to  her.  It  stated  her  claim  as 
founded  vpoa  h&e  payment  of  the  purchase 
money,  and  r^resented  ber  hueband  as  hav- 
ing fraudulent^,  and  In  violation  of  his  prom- 
ise, taken  the  deed  of  tbe  proper^  in  his 
own  name.  If  he  had  conveyed  the  prt^er- 
ty  to  her  12  years  before  tbe  sberifTs  sale, 
we  might  reasonably  sniiqwse  that  she  would 
have  mentioned  diat  fact  in  her  notice  of 
claim.  Her  omission  to  do  so  Is  a  circum- 
stance to  be  consldoed  in  cpnnectlon  with 
tbe  testimony  relating  to  her  claim  of  a  lei^ 
title  founded  upm  a  conveyance  of  the  pmp- 
erty  to  her  by  her  husband  In  August  1880l 
The  testimony  to  sustain  a  claim  of  tbls  na- 
ture must  be  clear  and  convtndng.  If  it  Is 
not  a  jury  should  not  be  allowed  to  guess 
fiwm  it  that  a  deed  was  nude,  delivered,  ac- 
cepted, and  destroyed.  Proof  of  all  these 
matters  b^ng  essential  to  the  maintenance  of 
the  claim  of  a  legal  title,  slight  and  doubtful 
evidence  of  them,  or  either  of  them.  Is  In- 
anfflclent  The  testimony  of  tbe  defendant 
cm  this  branch  of  her  defense  is  vague,  unsat- 
isfactory, and  inadequate,  and  has  no  sub- 
stantial support  or  coEToboratlon  In  the  testi- 
mony of  Enet  or  Waltos.  ■  Tbe  former  testi- 
fied that  in  1880  be  hewrd  the  defendant's  hus- 
band say  to  her  that 'she  ataonld  take  charge 
of  certain  papers,  as  they  were  hers,  and  the 
latter  iBBtlfled  that  the  papera  "looked  like 
deeds."  Neither  of  these  witnesses  tratlfled 
to  any  inspection  of  tbe  papers,  or  to  any 
knoi^ledge  of  their  contents.  '  The  defendant 
testified  that  the  deed  she  clataned  to  have 
recced  from  her  husband  was  written  by 
Henderson,  and  witnessed  by  him  and  Miller, 
and  that  he  took  the  acknowledgment  of  it; 
while  he  testified  that  he  had  no  recollection 
of  wTltlnA  witnessing,  or  seeing  such  a  deed, 
although  he  distinct^  remembered  that  be 
wrote  and  took  tbe  acknowledgment  of  a 
deed  for  ber  husband  for  the  Keefer  property 
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about  the  time  he  sold  It.  No  persoo  except 
the  defendant  testified  to  having  seen  such  a 
deed,  or  to  any  declaration  of  her  bushand 
that  he  bad  conveyed  the  Strawn  property  to 
her. 

We  are  clearly  of  the  oi^nlon  that  the  evi- 
dence in  the  case  is  Insufficient  to  sustain  the 
defendant's  contentlohs,  and  that  the  learned 
Judge  of  the  court  below  did  not  err  in  so 
holding.  All  the  assignments  are  therefore 
overraled.  Judgment  affirmed. 


on  Pa.  St  830) 

PAUL  et  al.  t.  GRIMM  et  al. 
{Supreme  Court  of  Pennsylvania.    Jan.  8, 
1898.) 

JUDOJIB!(T  AOAIXST  AuHlNISTR&TOR— DEPBKSB  BT 

HB1H8  OK  Scire  Facus— Aobht's  Lia- 

BIUTT  TO  FhIITOIPAU 

1.  Ttae  right  of  decedent's  hdrs,  under  Aet 
Feb.  24. 1834,  S  34,  on  scire  facias  to  diarge  land 

in  their  possesBion  with  a  debt  for  which  judg- 
ment has  been  obtained  against  the  administra- 
tor, to  malce  any  defense  wbidi  it  would  have 
been  competent  for  them  to  have  made  in  the 
original  action  if  they  had  been  parties,  does  not 
permit  their  raising  again,  questions  which  were 
settled  in  plaintiff's  favor  in  the  original  action. 

2.  An  agent  with  fnll  power  to  sell  and  convey, 
but  who.  without  frautl,  exceeds  his  anthority« 
and  accepts  bonds  instead  of  money  in  payment, 
is  liable  only  for  the  market  value  of  the  lands, 
ttioogh  a  greater  price  is  recited  In  the  deed; 
this  being  fictitious,  and  obtained  only  bj  reason 
of  the  agreemmt  to  acc^t  in  payment  the  bonds 
of  doubtful  value. 

Appeal  from  court  of  common  pleas,  West- 
moreland county. 

Action  by  John  T.  Paul,  administrator  of 
Sarah  Paul,  deceased,  and  others,  against 
Simon  H.  Grimm,  administrator  of  James  Ia 
Thompson,  deceased,  and  others.  Judgment 
for  plaintiffs.  Defendants  appeal.  Reversed. 

Williams,  Sloan  &  Griffith,  for  appellants. 
John  F.  Wentling,  David  A.  Miller,  and  Bd- 
ward  B.  McCormlck,  for  appellees. 

FELL,  J.  Upon  the  trial  of  a  scire  tedas 
to  charge  the  land  In  the  possession  of  the 
heirs  of  a  decedent  with  a  debt  for  which 
Judgment  has  been  obtained  against  the  ad- 
ministrator, the  defendants  may  make  any 
defense  which  it  would  have  heen  competent 
for  them  to  have  made  In  the  original  action 
If  they  had  been  parties  thereto.  The  Judg- 
ment, while  conclusive  as  to  the  personal  es- 
tate, as  to  the  real  estate  Is  prima  facie  evi- 
dence, only,  and  the  i^nintlfiTa  claim  is  open 
to  contest  on  original  grounds.  This  rtile  Is 
founded  on  the  construction  given  to  section 
34  of  the  act  of  February  24, 1834;  and,  while 
somewhat  anomalous,  It  has  been  firmly  es- 
taUlsbed  by  the  decision  in  Sergeant's  Heirs 
V.  Ewing,  36  Pa.  St.  156,  and  the  line  of  cases 
on  which  It  rests,  and  it  does  not  seem  to 
have  been  seriously  disputed  at  the  trial.  The 
defense  offered  was  mainly  a  denial  of  liabil- 
ity for  the  acceptance  by  the  decedent  of 
bonds  instead  of  money  Id  payment  for  land 
whlcb  he  bad  sold  as  agent.  This  question 


bad  been  definitely  settled  in  favor  of  the 
plalntlflfs  by  the  decision  of  this  court  In  Paul 
V.  Grimm,  reported  in  166  Pa.  St  139,  30  Atl. 
721,  and  was  no  longer  open.  The  right  to 
contest  the  plaintiffs'  claim  notwithstanding 
the  judgment  against  the  administrator  was 
the  right  to  contest  It  on  valid  grounds,  and 
all  testimony  intended  to  raise  again  ques- 
tions which  had  been  decided  adversely  to  the 
defendants  was  prox>erIy  excluded. 

The  defendants,  however,  were  denied  one 
ground  of  defense  which  it  was  competent 
for  them  to  make,  as  affecting  the  measure 
of  damages.  An  offer  was  made  to  prove  that 
the  land  conveyed  was  not  worth  $40  per  acre; 
that  there  was  no  market  for  It  at  the  time; 
that  the  price  was  fictitious,  and  much  more 
than  the  property  was  worth;  and  that  it  was 
not  Intended  that  the  sale  was  for  the  consider- 
ation mentioned  in  the  deed,  payable  In  lawful 
money.  The  language  of  the  offer  Is  not  clear, 
Its  purpose  was  not  stated,  it  was  made  In 
connection  with  other  offers  of  testimony 
which  were  propeiiy  rejected,  and  the  learn- 
ed Judge,  hk-his  desire  to  follow  strictly  the 
mliogs  of  this  court,  doubtless  overlooked  the 
effect  of  the  offer,  and  regarded  it  as  part 
and  parcel  of  the  attempt  to  reopen  a  question 
which  bad  been  settled.  In  the  Interest  of 
Justice,  we  should  not  now  give  it  a  too  strict 
construction,  and  It  may  fairly  be  considered 
as  raising  the  question  of  the  extent  of  the  lia- 
bility of  the  ageift  for  exceeding  bis  aathority. 
That  question  was  not  passed  upon  at  the 
first  trial,  and  was  not  considered  in  the  de- 
cision in  Paul  T.  Grimm,  supra.  In  which  the 
construction  to  be  given  the  power  of  attor- 
ney was  determined.  If  the  agent  sold  the 
land  for  $40  per  acre,  and  accepted  bonds  In- 
stead of  money  in  payment,  the  measure  of 
bis  liability  Is  the  price  for  which  he  sold. 
If,  however,  it  should  appear  that  the  price 
named  in  the  deed  was  not  the  real  price, 
but  was  fictitious;  that  the  sale  was  not 
made,  and  could  not  have  been  made,  for  that 
price  in  money;  that  the  price  was  in  excess 
of  the  maricet  value,  and  was  obtained  only  by 
reason  of  the  agreement  to  accept  in  payment 
securities  of  doubtful  value,— then  the  recov- 
ery against  the  defendants  should  be  limited 
to  the  market  value  of  the  land.  This  would 
be  the  measure  of  tbe  actual  loss  of  the  plain- 
tiffs. Their  land  was  sold  by  an  agent  with 
full  power  to  sell  and  convey,  but  who,  wlth- 
otit  frand,  exceeded  his  autbority,  and  accept- 
ed bonds  Instead  of  money  in  payment.  If 
they  are  now  paid  the  foil  market  value  of 
the  land  at  the  time,  with  Interest,  they  are 
made  whole. 

We  see  no  other  error  In  the  case.  It  was 
competent  for  the  defendants  to  show  ratifi- 
cation with  knowledge,  but  there  was  no 
sufficient  evidence  on  the  subject  to  Justify 
Its  submission  to  the  Jury.  It  does  not  ap- 
pear from  the  record  of  the  trial,  or  from  the 
argument,  why  the  testimony  of  R.  C.  Mc- 
Curdy  was  withdrawn  from  the  Jury,  and  we 
cannot  pass  upon  the  assignment  based  upon 
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the  order  striking  It  ont  If  offered  to  show 
what  the  real  transaction  was,  It  was  com- 
petent The  seventh  assignment  of  error  is 
sustained,  and  the  Judgment  Is  reversed  with 
a  venire  facias  de  novo. 


(183  Pa.  St.  647) 

H£m)£KSON  et  al.  v.  FEBREIX  «t  aL 
(Sapreme  Coort  of  Peonsylvania.    Jan.  8» 

1898.) 

IjBASB— FOBFSITDBE — NoTIOB. 

1.  A  leasee  of  land  for  oil  and  gas  purposes, 
required  by  his  lease  to  commence  openttioDS  on 
the  premises  withm  80  days,  on  penalty  of  the 
lease  being  void,  does  not  forfeit  his  rights  if 
on  the  last  day  of  the  period  allowed  he  in  good 
Mth  enteis  and  commence  operations  on  the 
premises  iveparatory  to  drilling  a  well,  and  is 
wevented  by  tlie  lessor  from  woceedlng  there- 

2.  Assignees  of  one  vAo  takes  a  lease  with 
knowledge  of  a  prior  lease,  and  of  the  facts  on 
which  depends  the  question  of  tarfeltare  thereof 
have  no  greater  ri^ts  against  the  prior  lessee 
than  their  assignor. 

Api>eal  from  court  of  common  pleas,  Wash- 
ington county. 

Ejectment  by  T.  O.  Henderson  and  others 
against  lliomas  Ferrell  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  Af- 
firmed. 

R.  W.  Cummins,  David  Sterrett,  and  Chaa. 
C.  Sterrett,  for  appellants.  Andrew  M.  Linn 
and  T,  F.  Birch,  for  appellees. 

McGOLLUM,  J.  On  the  4th  of  February, 
1896,  Albert  Behllng,  being  then  the  owner 
of  the  land  In  suit,  leased  the  same  to  Alex- 
ander Adams,  "for  the  purpose  and  with  the 
exclusive  right  of  drilling  and  operating  for 
petroleum  and  gas."  By  the  tenua  of  the 
lease,  the  lessee  was  required  to  commence 
operations  on  the  premises  within  30  days 
from  the  date  thereof,  and,  on  his  failure  to 
do  80,  the  lease  was  to  be  considered  by  the 
parties  as  "null  and  void."  On  the  24th  of 
February,  1896,  Adams  assigned  a  half  Inter- 
est In  the  lease  to  Henders(»i.  Nothing  was 
done  on  the  premises  by  the  lessees,  or  by 
their  direction,  until  the  &th  of  March, '  that 
being  the  last  day  of  the  period  allowed  by 
the  lease  within  which  to  commence  opera- 
tion. On  that  day,  Henderson  drove  a  stake 
near  the  center  of  the  lot,  to  Indicate  the  loca- 
tion of  the  proposed  well,  and  the  point  at 
which  the  lumber  required  In  the  perform- 
ance of  the  work  called  for  by  the  I^se 
•should  be  deposited.  In  the  afternoon  of  the 
same  day,  and  while  an  employd  of  the 
lessees  was  unloading  some  lumber  upon  the 
lott  In  accordance  with  tb^  instructions,  he 
was  met  by  the  lessor,  who  denied  that  they 
had  any  right  to  put  It  there.  The  ground 
of  the  denial  was  that  the  time  allowed  for 
the  comm«icement  of  tveratlons  expired  in 
tihe  forenoon  of  that  day.  The  lessor  was  ac- 
companied a  number  of  persons,  who  ap- 
peared to  be  in  accord  with  his  manifest  pur- 
pose to  prev^t  the  unloading  of  the  lumber 


upon  the  lot  and  the  occupancy  of  It  by  the 
lessees  or  their  workmen.  The  lessor's  in- 
sistence that  the  lumber  should  not  be  de- 
posited on  the  lot  resulted  in  the  unloading  of 
the  balance  of  it  by  the  roadside,  and  In  his 
removal  from  the  lot  of  the  lumber  unloaded 
there.  It  may  be  stated  In  this  connection 
that  the  stake  driven  by  Henderson  as  above 
described  had  been  taken  up  and  carried 
away  by  the  lessor  or  some  member  of  his 
family  before  any  lumber  was  unloaded  upon 
the  lot,  and  that  the  lessees  were  not  present 
when  the  stake  or  lumber  was  removed,  or 
when  their  employe  was  forbidden  to  deposit 
the  lumber  where  they  had  directed  him  to. 

The  lessees  had  a  clear  right  to  enter  and 
commence  operations  upon  the  lot  on  the  Sth 
of  March,  and  If  they  did  so  hi  good  faith, 
and  with  a  purpose  to  continue  the  work  in 
accordance  with  the  provisions  of  the  lease, 
the  rraistance  of  the  lessor  to  their  occupancy 
of  the  lot  famished  no  warrant  for  a  forfei- 
ture of  the  lease.  This  was  the  view  that 
was  taken  of  the  lessor's  action  by  the  learn- 
ed court  below,  and  which  the  lessor  contests 
on  this  appeal. 

As  the  entry  of  the  lessees  upon  the  lot 
was  before  the  time  allowed  for  the  com- 
mencement of  operations  under  the  lease  bad 
expired,  it  was  prima  facie,  at  least,  a  lawful 
entry,  and  the  lessor's  action  was  apparent- 
ly an  unlawful  interference  vtith  it.  It 
would  seem,  therefore,  that  the  burden  was 
on  him  to  show  conduct  on  their  part  which 
Justified  his  action.  But  the  lessees  did 
not  rest  their  salt  for  the  possession  of  the 
lot  on  a  bare  presumption.  They  alleged  and 
introduced  evidence  to  prove  that  their  entry 
was  made  in  good  faiOi,  and  with  ia  deter- 
mination on  their  part  to  prosecute  with  due 
diligence  the  work  they  were  authorized  by 
the  lease  to  do.  The  evidence  submitted  by 
them  showed  the  obstructions  In  the  way  -of 
an  earlier  commencement  of  operations,  and 
the  efforts  they  made  to  secure  the  materials, 
machinery,  and  labor  necessary  to  the  proper 
performance  of  the  work.  It  also  showed 
that,  when  they  commenced  operations  on 
the  lot,  they  intended  and  were  prepared  to 
continue  them,  and  that  tbelr  failure  to  do  so 
was  caused  by  the  refusal  of  the  lessor  to  al- 
low them  to  proceed.  It  Is  true  that  the  de- 
fendants Introduced  evidence  inconslst^t 
with  and  tending  to  discredit  the  evidence  to 
which  we  have  referred;  but  this  would  not 
have  Justified  a  peremptory  Instruction  from 
the  court  to  the  Jury  to  find  for  the  defend- 
ants. Certainly,  the  court  could  not  say  that 
the  lessees  had  forfeited  their  right  under  the 
lease  to  enter  and  commence  operations  up> 
on  the  lot  when  they  did,  or  that  their  entry 
was  a  mere  bluff,  and  they  did  not  Intend  to 
comply  with  the  provisions  of  the  leas& 
Whether  they  commenced  operations  in  good 
faith,  and  whether  they  intended  to  proceed 
with  due  diligence,  were  questions  for  the 
Jury,  and  so  was  the  question  whether  their 
failure  to  continue  them  was  caused  by  the 
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actloD  «f  the  lessor.  These  qnestlons  were 
submitted  to  the  imy  In  a  clear  and  Impartial 
charge,  and  the  result  was  a  verdict  based  on 
a  flndtais  of  facts  In  accord  with  the  lessees* 
contention.  In  other  words,  it  Is  establish- 
ed a  Terdict  authorized  by  the  evidence 
that  the  lessees  entered  and  commenced  oper- 
ations upon  tiie  lot  In  good  faith,  and  that 
they  were  prevented  from  continuing  them 
by  the  unlawful  Interference  of  their  lessor. 

Ilie  defendants  claim  under  a  lease  from 
Befaling  to  Adam  A.  Welsh,  dated  March  2ft, 
1896.  Welsh  saw  and  examined  the  Adams 
lease  before  he  closed  his  contract  with  Beh- 
ling,  and,  according  to  the  testimony  of  the 
latter,  was  told  by  him  about  the  occurrences 
on  the  5th  of  March,  and  that  he  would  have 
to  be  responsible  for  the  lease  Adams  had. 
On  the  24th  of  April,  Welsh  sold  and  assign- 
ed his  Interest  in  the  lease  of  March  26th  to 
Gllmor,  who  on  the  same  day  assigned  a  half 
Interest  fn  It  to  the  Forest  Oil  Company.  The 
defendants  therefore  have,  as  against  the 
plahitlffs,  the  rights  which  Welsh  acquired 
by  his  lease,  and  nothing  more. 

We  discover  no  error  (n  the  rulings  com- 
plained of  In  the  first  and  second  assignments, 
or  in  the  excerpts  from  the  charge  on  which 
the  third,  fourth,  and  fifth  assignments  were 
based;  nor  do  we  think  that  the  defendants 
have  any  cause  to  complain  of  the  answers 
to  their  second  and  fourth  points.  We  are 
clearly  of  tbe  opinion  that,  upon  the  facts  es- 
tablished by  the  verdict,  the  action  of  eject- 
ment Is  malnt^nable.  The  assignments  are 
ovemiled,  and  tbe  Judgment  Is  affirmed. 


OM  Pa.  8t  M) 

8T0BERT  r.  SBflTH. 

(Supreme  Court  of  Pennsylvania. '  Jan.  9, 

1898.) 

ComilTTIS  O*  LuirUlO— FOWBBS  — DlSOOHTlND- 

ATics  or  Actio:;. 
Pending  an  action  to  set  aside  ■  deed  given 
far  complainant  to  defendant  for  fraud,  undue 
influence,  nondelivery,  etc.,  complainant  was  ad- 
judged a  luiuitic,  and  a  committee  was  appoint- 
ed, and  substituted  as  complainant  Held,  that 
■ach  committee  bad  no  anthority  to  discontinue 
the  snit  on  the  death  of  the  original  comi^ain- 
sjrt  his  interest  having  passed  to  his  devisee 
or  heirs,  and  the  committee's  authority  ending 
with  his  death. 

Appeal  from  court  of  common  pleas,  Alle- 
gheny fwunty. 

AvUoa  by  John  Stobert  against  James  M. 
Smith.  Fnwa  a  Judgment  In  favor  ot  plain- 
tlfl,  def^dant  appeals.  Bereraed. 

S.  A.  Kennedy,  for  a|>p^laiiL  Darld 
Smith,  tat  appellee. 

MTTOHHLIj,  J.  This  is  an  action  for  tbe 
purchase  money  of  land,  and  the  defense  Is 
that  plaintiff's  title  is  not  marketable.  The 
case  stated  shows  the  facts  to  be  brl^y 
these:  One  Latham  conveyed  the  land,  In 
1880,  to  his  stepson,  the  plaintiff,  who  In 
turn  conveyed  to  his  mother,  Latham's  wlfe^ 


and  she,  dying,  devised  It  to  plaJntlfl  in  re- 
mainder after  a  life  estate  to  Latham.  In 
1890,  aftOT  his  wife's  death,  Latham  filed  a 
bill  to  set  salde  the  deed  of  1880  to  plaintUT 
on  the  grounds  of  fraud,  undue  Influence, 
nondeUvery,  etc.  Pending  this  bill,  proceed- 
ings  In  lunacy  resulted  in  a  flnding  that 
Latham  had  been  a  lunatic  from  January, 
1892.  This  finding  was  traversed,  but  before 
the  traverse  was  filed  a  committee  was  ap- 
pointed, and  substituted  as  complainant  In 
the  bUl  In  equity.  Some  testimony  was  then 
ta^en  In  the  equity  case,  but  both  It  and  the 
lunacy  proceedings  were  pending  and  tinde- 
termlned,  when,  In  November,  18^,  Latham 
died,  leaving  a  will  dated  in  March,  1892,  by 
which  he  devised  his  whole  estate  to  a  Mrs. 
Moore.  In  1896  tbe  master  filed  the  testi- 
mony in  the  equity  suit  (but  no  report),  the 
committee  discontinued  th^  suit  of  record, 
and  on  payment  of  costs,  etc.,  the  court  form- 
ally ^iproved  the  discontinuance.  The  ob- 
jections of  tbe  appellant  to  the  title  are  that 
neither  the  committee  nor  the  attcKney  had 
any  authority  to  discontinue  tbe  suit  after  the 
death  of  their  principal,  and  that  such  dis- 
continuance Is  not  a  bar  to  tbe  devisee  or 
heirs  at  law  of  liatham  to  have  the  suit  re- 
instated, or  to  bring  a  new  one  for  the  same 
cause  bf  action.  The  case  stated  then  pro- 
ceeds that  if  the  court  shall  be  of  (^Inlcm 
that  tbe  discontinuance  was  properly  made, 
and  that  the  plaintiff  can.  In  so  far  as  the 
aald  equity  suit  affects  bis  title,  convey  to  de- 
fendant a  fee  simple,  etc.,  then  Judgment  for 
plaintiff;  but  if  the  court  shall  be  of  opinion 
that  the  '^sald  discontinuance  was  Improperly 
entered,  and  therefore  plalntitTs  title  Is  not 
a  good  marketable  title,"  etc,  then  Judgment 
for  defendant  In  thus  submitting  to  the 
court  an  alternative  Judgment  taming  merely 
on  the  validity  of  the  discontinuance,  the 
case  stated  Is  defective,  because  it  bases  the 
Judgment  on  an  Inconclusive  fact  A  dlscon- 
tlnuance,  rightly  or  wrongly  entered,  even  it 
entered  by  Latham  himself  In  his  lifetime, 
would  not  be  a  bar  to  a  second  action  for  the 
same  cause  by  him  or  his  successor  In  title, 
and  defendant  Is  not  and  cannot  be,  put  In 
the  [Kteltlon  of  a  purchaser  without  notice. 
But  as  it  Is  very  clear  that  the  discontlna- 
ance  was  without  authority,  we  are  enabled, 
notwithstanding  the  defect  to  enter  Judg- 
ment The  bill  was  an  assertion  by  Latham 
that  the  title  was  still  in  himself,  notwith- 
standing his  conveyance,  and  his  committee 
prosecuted  the  suit  only  in  his  right,  and  for 
his  benefit  When  he  died,  the  authority  of 
the  committee  ended,  and  Latham's  title, 
whatever  ft  was,  passed  to  his  devisee,  if  bis 
will  was  valid,  or  otherwise  to  his  heirs  at 
law.  In  neither  case  had  the  committee  any 
title  or  right  to  control  the  assertion  of  the 
title  whlcti,  had  been  In  Latham.  The  bill 
was,  In  substance,  an  ejectment  and  the 
right  of  a  personal  representative  to  bring  or 
prosecute  an  ejectment  must  depend  on  spe- 
cial circumstances,  such  as  a  direction  to  sell. 
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etc:  Coroell  v.  Green.  10  Serg.  &  B.  14;  Kirk 
T.  Carr,  M  Pa.  St  285.  Whether  the  discon- 
tlnnance  of  the  equity  salt,  howerer,  was 
rightly  or  wrongly  entered,  tiie  title  of  plain- 
tiff Is  atUl  liable  to  appellant's  objection  that, 
at  least  as  to  a  purchaser  with  noticet  It  Is 
open  to  litigation  on  the  subject-matter  of  the 
bill,  and  ttaer^ore  is  not  nuurlcetable  in  the 
sense  that  the  case  stated  colls  for.  Jndg- 
mmt  revened,  and  Judgment  directed  to  be 
entered  for  the  defendant. 


CUS  Pa.  St  GM) 

HEMPHILL  T.  PRT  et  at 
(Supreme  Court  of  PemuylraDis.    Jan.  8« 
18»8.) 

LiHiTATiOHS— Roiiiiiire  OP  Btatuts— Pathbbt  or 
InTsaiar— E^BOLTOB— MoRTQAOB  TO  tSsouas 
Dkvts  or.DscBDBNT— Vauditt. 

L  A  testator  directed  that  all  bts  debta  be  paid 
as  Booa  after  hia  decease  aa  possible,  and  that 
all  hia  property  be  sold,  and  converted  iato  mon- 
ey; and  tie  granted  hu  executors  five  years  in 
urtLich  to  make  sale  of  Ua  "estate  as  aforesaid." 
field,  that  there  was  no  express  trnat  to  sell 
for  payment  of  debts,  and  bence  Bucb  proTision 
in  the  will  did  not  iH-erent  limitation!  from  nm- 
ning  against  testator's  debts  daring  such  five 
years. 

2.  Even  If  such  proTialon  created  an  express 
tmst  to  sell  for  naymrat  of  debta,  it  did  not  af- 
fect the  operation  of  the  atatnte,  where  the  pow- 
er to  was  not  exercised  within  the  five 
years  Uniited  by  the  will. 

8.  A  mortgage  by  an  executor  to  secure  notes 
of  the  testator  not  under  seal,  pursuant  to  an 
order  of  the  orphans'  court  made  nearly  nine 
years  after  testator's  death,  and  more  than  six 
years  after  such  notes  l)ecame  doe,  did  not  atFect 
the  title  of  one  who  purchased  the  interest  of  two 
of  the  minor  heim  after  tlie  notes  were  prima 
fiusie  barred,  and  after  s  testamentary  power  of 
sale  to  pay  debts,  given  the  executor,  bad  expir> 
ed,  though  the  executor  bad  kept  ttie  interest 
paid  on  the  notes;  especially  where  such  minors 
did  not  expressly  aaaent  to  tbe  payment  of  such 
interest 

4.  But  such  mortgage  was  valid  against  adtilt 
parties  who  assented  to  keeping  tbe  notes  alive 
by  payment  of  interest 

Appeal  from  court  of  common  pleas,  Wash- 
ington county. 

Scire  facias  on  a  mortgage  by  John  Hemp- 
hill against  D.  M.  Fry.  executor  of  the  es- 
tate of  Jt.  T.  Fredericks,  deceased.  Pending 
the  action,  W.  H.  Fredericks,  Sarah  A. 
Marks,  and  W.  J.  Fredericks  were  allowed  to 
Interrene  as  defendants.  From  a  judgment 
In  favor  of  plaintiff,  defendants  appeal.  Re- 
Tersed  as  to  defendant  W.  H.  Fredericks. 

M.  L.  A.  &  B.  B.  McCracken  and  Young  & 
Trent  for  appellants.  H.  M.  Dougan,  for 
appellee. 

MITCHELL,  J.  The  practice  of  orphans* 
courts  In  ordering  sale  or  mortgage  of  the 
real  estate  of  decedents  for  payment  of 
debts,  years  after  death,  and  after  the  usual 
statutory  period  of  limitations  has  run,  ap- 
pears to  have  become  very  loose,  and  is  In 
need  of  revision,  and  greater  caution  for  the 
preservation  of  the  rights  of  heirs  and  devi- 
sees.  The  learned  court  below,  in  their 


opinion  on  the  question  reserved  at  the  first 
trial,  expressed  the  very  proper  view  that 
the  better  practice  vonld  be  to  have  all  the 
Jurisdlctimal  facts  appear  at  hurge  on  the 
petition  for  the  order  of  sale.  But  even 
this  is  not  always  enough.  The  statute  un- 
fortunately does  not  require  notice  to  the 
widow  and  heirs  or  devisees,  as  It  ought  to 
do;  but  the  orphans'  court  is  a  court  of 
equity,  and  wh^  the  lapse  of  time  or  other 
circumstances  In  the  case  raise  a  reasonable 
presumptlcm  that  other  rights  may  have 
intervened.  It  Is  always  the  duty  of  a  dban- 
cellor.  even  of  his  own  motion,  to  be  satis- 
fied tbat  such  rights  shall  not  be  prejudiced 
without  notice  and  an  opportunity  of  hear* 
Ing.  In  the  absence  of  such  opportunity, 
the  proceedings  will  be  closdy  scanned,  to 
see  that  tbsy  conform  strictly  in  all  respects 
to  the  law.  In  the  present  case  the  order  to 
mortgage  was  made  neurly  nine  years  after 
decedent's  death,  and  more  than  six  years 
after  the  notes  which  It  was  to  secure  bad 
become  due.  Prima  focle,  therefore,  the 
notes  were  barred  by  tiu  statute  of  tlmlta- 
tlons,  and  their  statutory  lien  as  debts  of 
the  decedent  upon  bis  real  estate  had  ex- 
pired. This  was  the  titaation  when  the  ap 
pellant  W.  H.  Fredericks  purchased  the  ln> 
terest  of  two  of  the  heirs.  What  was  there 
to  prevent  his  acquiring  a  clear  title?  It  is 
said  that  there  was  a  direction  by  the  testa- 
tor to  sell  for  the  payment  of  debts,  and  this 
took  the  case  out  of  the  statute.  But  the 
direction  was  the  usual  forma]  one  that  all 
his  "honest  debts  be  paid  as  soon  after  [his] 
decease  as  possible,"  and  the  further  direc- 
tion to  sell  was  "that  all  my  real  and  per- 
sonal property  be  sold,  and  converted  Into 
money.  •  •  •  I  hereby  grant  unto  my. 
executors  the  term  of  five  years  In  which  to 
make  sale  of  my  estate  as  aforesaid." 
There  was  here  no  express  trust  to  sell  for 
the  payment  of  debts.  The  power  to  sell 
was  for  the  general  purposes  of  the  will, 
and  was,  moreover.  In  express  terms  limited 
to  five  years,  which  bad  expired  l)efore  this 
mortgage  was  made.  But  It  is  further  said 
that  the  running  of  the  statute  of  limita- 
tions against  the  notes  bad  been  prevented 
by  the  payment  of  Interest  on  them  by  the 
executor,  with  the  assent  of  the  widow  and 
hetrs.  This  Is  the  only  ground  on  which 
the  Judgment  can  be  sustained,  and,  so  far 
as  the  evidence  Justified  the  verdict  It  was 
entirely  sound.  The  law  was  correctiy 
stated  by  the  learned  court,  In  thebr  opinion 
on  the  question  reserved  at  the  first  trial, 
that  "the  Jury  shoidd  have  been  instructed 
that  if  the  notes  of  Margaret  HemplillI  were 
not  under  seal,  and  were  overdue  six  years 
before  the  mortgage  given,  that  the  mort- 
gage was  Invalid  as  against  the  Intervening 
defendants,  unless  the  Interest  was  kept 
paid  upon  the  notes  after  the  death  of  J.  T. 
Fredeiieks,  either  by  them  or  by  t|ie  exec- 
utor with  their  knowledge  and  consent  to 
within  six  years  of  the  date  when  the  mort- 
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cage  was  glrea,  or  nnlefla  somettalng  wu 
done  bj  tbem  tbat  would  stop  tbe  miuilng 
«t  tbe  statute  aa  against  the  collection  of 
Mrs.  Hemplilll's  notes»  w  stop  tbem  from 
calling  In  qnestlon  tbe  ralldlty  of  tbe  mort- 
gage.'' Tbe  mwtgage  was  eleariy  Talld 
against  parties  assenting  to  keying  the 
notes  alive  by  payment  of  Interest,  but  on 
the  second  trial  tbe  court  unfortunately 
overloohed  the  fact  tbat  two  of  the  aona 
were  minors  at  the  time  of  such  paymMits, 
and  could  gtre  no  assent  which  would  bind 
them.  When  they  sold  to  a  purchaser,— tbe 
Vpdlaat,— they  disaffirmed  any  assrat  they 
may  have  given  dnrlng  Infancy,  and,  as  al- 
ready sbovm.  tbe  statute  of  limitations  had 
already  apparently  run  against  tbe  notes, 
the  statutory  period  of  lien  of  debts  bad  ex- 
pired, and  so  also  bad  the  testamentary 
power  of  sale  glv«n  to  the  executor.  Wheth- 
er or  not.  under  these  drcnmstances,  a  pur- 
chase would  be  bound  by  a  secret  Uen,  un- 
der the  rule  that  a  purchaser  from  an  heir 
takes  only  such  Interest  as  tbe  heir  may  ul- 
timately be  shown  to  have.  It  la  clear  that 
be  would  not  be  so  bound  unleaa  his  grantor 
would  also.  As  already  aald,  tbe  two  gran- 
tors pf  «4»pcAlant  W.  H.  Frederics  were 
minora  at  the  time,  and  we  have  examined 
tbe  testimony  carefully  without  finding  any- 
thing to  show  tbat  they  even  expressly  con- 
sented, much  lesa  that  tbey  had  a  guardian 
to  advise  and  care  for  their  Interests.  Ttnre 
was,  therefore,  no  sufficient  evidence  to  jus- 
tify the  submission  to  tbe  Jury  of  the  ques- 
tion of  assent  aa  agalpst  them  or  their  gran- 
tee. Judgment  reversed  aa  to  appellant 
H.  Fredericks. 


OHPa.  St  20« 
8WINT  Ct  oL  V.  McCALMONT  OIL  00. 

(Supreme  Conrt  of  Penniylvanla.    Jan.  9, 

1898.)  , 

tikmumo  AKD  Tbnant— Oil  Leasbs— Aonoir  roB 
Rot  A.LT1  B8— Bsrijf  ses. 

1.  The  owner  of  a  ftirm  made  leases  for  oil 
pnrposMi  reeerriiig  aa  realty  one-eighth  of  the 
ofl  produced.  His  sMi,  who  was  of  foil  age, 
and  llvlnff  on  the  farm  with  his  father  was  Join- 
ed with  the  latter  as  a  co-lessor.  The  oil  re- 
•erred  as  royalty  was  delivered  to  the  father 
and  bis  vendees.  HM,  in  an  action  hy  the  son 

Sainst  tbe  lessees  to  recover  ooe-half  the  roy- 
jes,  tbat  defeodant  might  show  the  circum- 
Htances  -tiader  which  plaintiff  signed  the  leases, 
not  to  deny  his  landlord's  title,  but  to  deny  that, 
as  to  the  son.  the  leases  created  tbat  relation. 

2.  All  tbe  royalties  accrued  up  to  the  time  suit 
was  brought  had  been  paid  to  the  fiither  or  his 
SMigns.  with  tbe  knowledge  of  the  son,  and  with- 
out protest,  or  notice  from  him  of  his  individual 
daim.  SHd,  tbat  even  if  the  leases  were  intend- 
ed to  he  joint,  though  the  title  was  in  the  father 
only,  tbe  remedy  of  tbe  son  was  against  those 
rec^^ng  the  royalties,  and  not  against  the  les- 


8.  The  assignment  by  the  fstiier  of  bis  interest 
in  the  royalties  did  not  amount  to  a  severance 
on  wblcb  the  rent  was  apportioned  as  matter 
of  law,  so  that  tbe  aoa  had  a  right  to  recover 
oDo-baif  of  the  rivalties,  notwithstanding  the 
paymat  of  them  to  tbe  fatba  or  bis  assigns. 


Appeal  from  court  <tf  common  pleas,  Al- 
legheny county. 

Action  by  Peter  Swint  and  J.  B.  Bwlnt,  fw 
the  use  of  J.  E.  Swlnt.  against  the  HcCal- 
mont  OU  Company*  to  recover  royalties  al- 
leged to  be  due  the  use  plaintiff  on  certain 
oil  leases.  From  a  Judgment  fOr  defendant, 
plaintiffs  appeaL  Affirmed. 

James  T.  Buchanan  and  J.  L,  Rltcbey,  for 
appellants.  A.  Leo.  Well  and  Chas.  M. 
Tborp.  for  appellee. 

WILUAM8,  J.  Peter  Swlnt  was  the  own- 
er In  fee  simple  -of  ■  farm  in  Alle^eny 
county,  containing  about  120  acrea  J.  SL 
Swlnt  was  his  son.  In  1886  be  was  of  full 
age.  and  living  wltb  his  father  on  the  farm. 
It  is  alleged  by  him  tbat  he  was  associated 
with  bla  fattier  In  tbe  cultivation  of  tbe  soil 
under  some  sort  ot  verbal  agreement,  but 
no  distinct  contract  between  them  is  sbown. 
In  1885,  Peter  Swlnt  made  a  lease  for  oD 
purposes  of  part  of  his  farm  to  Hunter. 
Two  years  later,  be  leased  tbe  v^ole  farm, 
subject  to  tbe  prior  lease  of  Park  to  H. 
B.  Locke.  Fot  some  reason  not  distinctly 
sbown  toy  the  evidence,  J.  B.  Swlnt,  tbe  son, 
was  Joined  wltb  bis  father  as  a  co-lesw  in 
both  leases.  Hie  royalty  reserved  In  the 
leases  was  tme-elgbth  part  of  the  oil  pro- 
duced, wbldh  was  to  be  delivered  to  the 
lessor  in  tbe  piiw  lines  of  the  company 
transporting  tbe  oil  from  tbe  wells.  It  ap- 
peared tbat  the  leasees  delivered  tbe  oil  In 
tbe  pipe  line  for  tbe  royalty  to  the  lessors, 
and  tbat  tiie  father,  tbe  owner  of  tbe  labd, 
and  hla  vendees  after  him.  have  taken  po»- 
session  of  the  entire  one-eighth  of  tbe  oil  so- 
delivered  as  royalty,  and  receipted  to  tbe 
lessees  therefor.  It  further  appears  that  J. 
E.  Swlnt  gave  no  notice,  prior  to  tbe  bring- 
ing of  this  suit,  of  bis  claim  to  have  one- 
half  of  tbe  royalty  paid  to  'blm,  or  of  any 
objection  on  his  part  to  tbe  payment  of  tfao 
vhole  royalty  to  bis  co-lesaor.  In  this  afr 
tion  he  now  seeks  to  recover  one-halt  of  the 
royalties,  regardless  of  tbe  fact  tbat  tbey 
have  been  paid  to  tbe  holder  of  bla  fiitber'a 
titie,  and  without  objection  on  bis  part 

Tbe  first  question  arising  upon  these  facta 
is:  May  tbe  leasee  show  the  circumstances 
under  which  tbe  plaintiff  algned  the  leases, 
aa  a  reply  to  his  demand  for  one-half  of 
tbe  rent  reserved?  Tbia  would  not  amount 
to  a  denial  of  tbe  landlord's  titi^  but  to  a 
denial  that,  aa  to  the  son,  the  lease  created 
that  relation.  If  be  signed  as  a  aubscrib- 
Ing  witness,  but  put  bis  name  in  the  wrong 
place;  If  be  signed  to  show  that  bia  fatbo'. 
who  was  old  and  Infirm,  bad  not  been  mis- 
led by  tbe  lessee,  but  had  understood  tlw 
nature  uid  extent  of  the  omtract;  w  If  b» 
signed  as  tbe  result  of  any  mistake  aa  to 
tbe  necessity  or  tiXect  of  his  signature  ac- 
companyiDg  tbat  of  hla  father,— there  could 
be  no  good  reason  why  tbe  fact  should  not 
be  known,  and  tbo  effect  given  to  tbe  ^ 
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ecntlon  of  the  leases  by  him  wtUcb  was  In 
oontempIatloQ  at  the  time.  If  the  lessees 
did  Dot  deal  with  him  as  a  party  in  interest, 
they  are  not  estopped  by  his  or  their  mis- 
take from  showing  the  truth.  On  the  other 
hand,  if  they  treated  htm  as  Interested  In 
the  surface  to  such  an  extent  as  to  render 
his  consent  to  the  lease  necessary,  and  Join- 
ed him  as  a  co-lessor  for  that  reaaon,  they 
would  fall  uhder  the  rule  which  he  invokes, 
and  would  not  be  allowed  to  deny  his  title. 
The  question  about  the  division  of  the  rent 
would  then  be  for  the  co-lessoDs  to  settle 
between  themselves,  and  it  would  not  in- 
terest the  lessees  until  after  notice  from 
one  or  both  of  the  Joint  claimants  demand- 
In;  a  specIQc  part  of  the  rent  which  liad 
been  Jointly  reserved. 

But  if  we  assume  that  the  lease  was  in- 
tended to  be  Joint  notwithstanding  the  fact 
that  no  interest  In  the  farm  Is  shown  In 
the  son,  and  that  the  father  intendeu  to 
share  the  royalties  with  him,  although  the 
title  was  In  himself  alone,  we  come  to  the 
next  question,  viz.:  What  and  against  whom 
Is  the  remedy  of  the  son  npcm  the  foots 
before  d^7  The  rc^altles  reserved  are  pay- 
able to  the  co-lessors  Jointly.  All  Om  roy- 
alties accrued  up  to  the  ttane  Oils  son 
was  brought  had  been  paid  to  the  father 
or  his  assigns,  with  the  knowledge  of  the 
son,  and  without  protest  or  notice  of  his 
Individual  claim  from  him.  One  tenant  In 
comtQon  cannot  make  a  valid  lease  of  the 
common  property  without  the  consent  of  bis 
co-tenants.  He  can  dispose  only  ot  his  own 
undivided  share.  If,  however,  Uie  co-ten- 
ante  Join  in  a  lease  reserving  a  common 
rent  payable  to  the  lessors  Jointly,  either  of 
them  may  receive  and  give  a  valid  receipt 
for  the  entire  rent  onto  notice  hj  one  or 
more  of  the  co-tenants  that  his  diare  must 
be  paid  to  himself.  Wood,  LandL  &  Ten, 
126.  So.  upon  sn<A  a  lease,  the  tenants  In 
common  may  Join  In  one  action  or  in  one 
distress  for  rent  Jones  t.  Oundrim,  8 
Watts  &  8.  581.  This  was  the  rale  of  the 
common  law.  Uttleton  gives  It.  thus:  "If 
two  toiants  In  common  make  a  lease  of 
tb^r  tenement  to  one  for  a  term  of  years, 
leservii^  rent,  and  the  rent  be  In  arrears, 
the  tenants  In  common  shall  have  an  action 
of  debt  against  the  lessee,  and  not  diverse  ac- 
tions, for  that  the  action  Is  In  personalty.'* 
Go.  Lltt  Per.  «  816.  In  Fowls  v.  Smith, 
5  Bam.  ft  Aid.  fiSl,  the  rale  is  stated  in 
tiiese  words:  "It  Is  clear  that,  If  there  be 
a  Joint  lease  by  two  tenante  In  common,  the 
two  may  Join  In  an  action  tox  rent;  but. 
If  there  be  a  separate  reservation  to  each, 
then  there  most  be  separate  actions.**  When 
there  has  been  a  Joint  reservation  of  rent, 
and  rent  has  been  paid  withont  objection  to 
MM  of  the  persons  Jointly  entitled  to  re- 
ceive It,  the  demand  for  rent  Is  satisfied. 
Its  division  among  those  entitled,  as  be- 
tween tbemselves,  to  share  In  It,  most  be 
wtOed  br  scone  appropriate  action  to  secure 


an  account  from  the  party  actually  receiving 
it  This,  In  the  case  of  two  persons  joint- 
ly entitled  to  receive  the  rent,  may  be  ac- 
count render,  and  under  some  circumstan- 
ces assumpsit  GllUs  v.  M'Klnney,  6  Watts 
&  S.  78.  Since  the  demand  made  by  this 
action,  the  questions  Just  considered  win 
have  no  place.  The  plaintiff  Is  In  the  posi- 
tion of  demanding  one-half  of  the  rent  or 
royalty  reserved,  and  requiring  Its  payment 
to  him.  The  receipt  of  his  co-lessor  will 
therefore  bind  him  no  longer;  but,  if  he  Is 
legally  entitled  to  share  In  the  rent  he  must 
be  separately  dealt  with  In  ite  payment 
This  question  cannot  be  settled  os  this  rec- 
ord. 

It  is  suggested  that  the  assignment  the  fa- 
ther of  his  interest  In  the  royalties  amounted  to 
a  severance,  upon  which  the  rent  was  appor- 
tioned, aa  matter  of  law.  so  that  the  plaintiff  bad 
a  right  to  recover  one-half  of  the.  rent  notwith- 
standing the  payment  of  it  to  Oie  co-lessor  or 
his  assigns.  But  we  do  not  see  that  there  Is 
room  for  the  doctrine  of  apportlonmeirt 
this  case.  "Appwtlonment^  Is  defined  as  "a 
division  or  partition  of  a  rent  or  common, 
or  a  making  of  it  into  parts.**  nils  may  be 
by  the  act  of  the  law  or  the  act  of  the 
parties.  If  freehold  and  leasehold  premises 
are  demised  at  an  entire  rent  upon  tbe 
death  of  the  lessor  the  rent  must  be  appor> 
tloned  as  matter  of  law,  since  tbe  freehold 
goes  to  his  heirs,  and  the  leasehold  to  his 
personal  representatives.  If  the  lessor  of 
premises  demised  at  an  entire  rent  sells  a 
portion  of  the  demised  premises  to  another, 
an  apportionment  Is  made  necessary  by  tbe 
act  of  the  lessor.  Bnt  under  the  evidence 
in  this  case,  there  was  no  division  ot  tbe 
rent  into  parts  as  a  result  of  tbe  transfer 
by  the  father  of  aU  his  right  and  Interest 
In  the  royalties  reeerved  to  another,  laus 
transfer  did  not  attecf  tbe  son.  It  did 
not  part  the  rent  The  assignee  became  a 
tenant  in  common  in  the  rent  with  the  sou. 
Just  exactly  as  the  father  had  been  before 
the  assignment  was  made.  There  was  no 
severance  of  tbe  demised  premises.  Tbe 
relation  of  the  lessee  to  the  lessor  was  not 
changed.  There  was  therefore  no  reason 
In  law,  and  none  arising  from  the  act  of 
the  parties,  for  an  apportionment  of  tbe 
rent  in  tliis  case.  If  the  tath«-  had  sold  a 
part  of  the  reversion  to  a  strai^r.  his  right 
to  an  apportionment  of  rttit  would  have  at- 
teched  the  instant  the  sale  was  made  to 
him.  Linton  v.  Hart  25  Pa.  St  193.  And 
the  landlord  who  thus  B^ls  part  of  the  de- 
mised premises  to  another  will  not  be  liatile 
for  the  trespasses  of  his  vendee,  nor  forfeit 
his  right  to  his  share  of  the  rent  because 
of  an  ouster  of  the  tenant  by  his  vendee 
from  such  part  of  the  demised  premises  as 
passed  to  tbe  vendee.  Reed  t.  Ward,  22 
Pa.  St  144.  This  is  because,  after  the  ap- 
portionment tiie  respective  rlghte  of  vendor 
and  vendee  are  separate  and  distinct  In 
the  case  before  us  the  reversion  was  not 
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dlTlded;  tbe  leasehold  was  not  divided;  tba 
right  of  neither  of  the  co-lesson  was  divid- 
ed. Theie  was  therefore  no  party  In  a  posi- 
tion to  claim  an  apportionment  of  tibe  rent, 
and  the  allotment  of  any -specific  portion 
thereof  to  himself,  and  for  that  reason  the 
doctrine  of  apportionment  has  no  place  In 
this  controversy.  The  leasot  In  tiie  beat 
view  of  It  for  tbe  plaintiff,  Is  a  Joint  lease 
by  the  tenants  In  common  for  an  entire 
revt  Bltiier  of  the  co-lessors  could  as- 
sign his  Interest  In  tbe  lease  without  affect- 
ing In  the  slightest  deiree  the  rights  or 
remedies  of  the  other.  Tbe  Judgment  Is 
affirmed. 


CUB  FB.  BL  MX) 

BRADSN  T.  FIRST  NAT.  BANE  07  . 

CLARION. 
(Supreme  Court  of  Pennsylvania.   Jan.  8» 
189a) 

Vntxrvmnsr  Costitarcbs— Jcdombnt  bt  Con- 
tusion— FRarBKKKCEfl— CONTINOBKT  LlABIL- 

iTies— ExBcUTioM  Sals— Validity. 

1.  A  judgmwt  confessed  by  an  insolvent  to 
secure  a  bona  fide  creditor,  thinigh  It  be  In- 
tended to,  and  has  the  effect  of,  giving  bim  a 
preference  ov«  other  creditors,  la  not  fnoduient 
in  law. 

2.  A  judgment  confessed  by  an  insolvent  Is  not 
fraudulent  In  law  because  the  amount  inserted  is 
aufflcient  to  cover  tbe  debtor's  contingent  lia- 
bility <»i  indorsementi  as  well  as  his  actual  In- 

debtedness. 

8.  A  portion  of  tbe  creditors  of  a  lumber 
manufacturer  agreed  between  them  to  buy  at  a 
sheriff's  sale  so  much  of  tbe  debtor's  logs  and 
other  properly  as  was  practicable,  manufacture 
the  logs  into  boards,  seU  for  tbe  best  price  tbev 
could  get,  and  divide  the  net  proceeda.  Bdd, 
Ibat  tbe  agreement  was  not  frandident  so  as  to 
invalidate  the  sale. 

Ai^wsl  from  court  of  common  pleas,  Olarion 
connty. 

BOl  of  discovery  by  A  P.  Braden  against  W. 
W.  0*N^  Jr.,  and  oUier^  In  ^<ib  a  verdict 
vnw  directed  by  tiie  court  against  defendants 
tbe  First  National  Bank  (tf  Clarion  and  Rachel 
B.  Pollard,  which  verdict  vras  afterwards  set 
aside  as  to  defendant  Ft^lard.  From  a  Judg- 
ment on  the  verdict  against  defendant  bank.  It 
appeals.  Reversed. 

C.  Heydrick.  W.  A.  HIndman,  W.  H.  Hock- 
man,  Harry  R.  Wilson,  and  C.  Z.  Gordon,  for 
appellant  Geo.  F.  Whitmer,  B.  J.  Reid,  F.  3. 
Maflet^  and  G.  A.  Jenks,  tot  appdlee. 

WILLIAMS,  J.  Tbe  verdict  In  this  case 
was  directed  the  court  as  against  tbe  appel- 
lant bank  and  Rachel  B.  Pollard.  Upon  a 
motl(Hi  for  a  new  trial  this  verdict  was  set 
aside  as  to  Rachel  FoUard,  and  a  new  trial 
granted,  but  the  motion  was  refused  so  far  as 
appelant  was  concerned,  and  Jndgm^t  entered 
on  tbe  verdict  Our  question  Is  nqt  \i4iether 
tbe  defendants  stood  on  sulHtantlally  the  same 
ground,  but  whether  the  reasons  for  directing 
Jodgmoit  on  the  verdict  are  tenable.  The 
facts  are  these:  W.  W.  O'Nell  was  engaged  In 
the  manufacture  and  sale  of  Inmber  In  Oarion 
connty.  and  was  In  poas^lon  of  a  consider^ 


able  amount  of  property.  On  tbe  I8th  day  of 
AprO,  1893.  bis  afCalrs  were  not  In  a  prosper- 
ous condition,  and  he  was  very  ^k  In  the  dty 
of  Pittsbu^.  His  principal  creditors,  an  l 
those  whom  he  desbred  particularly  to  securt:, 
were  his  motber-In-law,  Mrs.  Pollard,  and  tbe 
First  National  Bank  ot  Clarion.  He  was  In- 
debted to  the  bank  In  tbe  sum  of  $7,245.75  up- 
on notes  made  by  him,  and  discounted  for  his 
credit,  and  tat  the  sum  of  96,754.77  upon  notes 
Indorsed  1^  blm,  and  largely,  If  not  v^olly,  dls-' 
counted  for  hhn,  and  at  bis  request  To  secure 
the  bank,  he  executed  a  Judgment  note  In  Its 
favor  for  the  sum  of  112.600,  and  sent  it  to  the 
bank.  The  bank  raitered  Judgment  upon  It  In 
Clarion  connty,  and  at  once  Issued  a  writ  of 
fieri  facias  upon  It  and  levied  upcm  the  goods 
of  O'NelL  Tbe  learned  Judge  ot  the  court  be- 
low bdd  this  to  be  a  legal  fraud,'  and  the  Judg- 
ment In  this  action  was  entered  against  tbe 
hank  upon  the  theory  ttiat  the  money  raised  by 
the  aherilTs  sal?  upon  this  Judgment  was  sub- 
ject to  attachment  by  otbo'  credltws  of  O'Nell, 
as  his  money  In  the  hands  of  tbe  bauk.  This 
Is  made  to  appear  by  the  answers  to  the  piMnis 
submitted  by  the  defendant  Its  second  point 
asked  an  Instruction  that  Jndgmrat  con- 
fessed by  an  Insc^vent  man  to  secure  a  bona 
fide  creditor,  whether  amtlngent  or  otherwise, 
even  though  It  be  Intended  to  and  has  the 
effect  of  giving  him  a  prefsence  over  oOaee 
creditors.  Is  not  fraudulent  In  law  or  In  fact" 
This  was  answered,  "Refused."  We  think  the 
answer  should  have  been  substantially:  "Snch 
a  confesslcm  of  Judgment  Is  not  a  fraM  In 
law.  Whether  It  Is  a  fraud  in  &ct  or  not  must 
depend  on  the  attending  circumstances."  The 
answer  made  by  the  learned  Judge  must  have 
rested  on  one  of  two  reasons:  Elthar  he  re* 
garded  the  preference  resulUug  from  the  con- 
fession of  the  Judgment  a  fraud  upon  other 
creditors,  or  that  the  making  of  tbe  note  large 
enough  to  covet,  as  the  debtor  supposed  and 
Intraded,  his  Indorsements  as  well  as  his  own 
notet^  was  a  fraud  In  law,  and  rendered  the 
note  void  for  all  purposes.  Somethkig  Uke  the 
first  of  thrae  positions  was  bdd  In  Ashmead 
V.  Hean,  13  Fa.  St  683.  An  Insolvent  debtor 
made  a  conveyance  of  real  estate  to  a  bona 
fide  credltw.  and  for  full  value.  Tbe  cmvey- 
ance  was  held  void  because  boOi  parties  knew 
that  its  effect  must  be  to  give  the  vendee  the 
preference,  and  so  to  delay  other  creditors,  and 
this  was  the  purpose  of  the  vendee  In  In^tlng 
on  the  conveyance.  But  this  case  was  prompt- 
ly overruled  In  Uhlor  v.  Maulfalr,  23  Pa.  St. 
4S1,  where  the  proposition  was  distinctly  stat- 
ed that,  "so  long  as  a  debtor  is  tbe  owner  of 
real  estate,  be  may  prefer  one  creditor  to  an- 
other, either  by  Judgment  or  by  conveyance  for 
a  fair  price."  And  vhy  not?  If  the  debtor 
does  not  convey  or  Incumber  his  real  estate,  the 
law  wHL  The  most  vigilant  creditor  wlU  se- 
cure the  first  Uen,  although  It  Is  clear  that 
others  may  be  hindered  and  delayed,  or  wholly 
defeated,  In  consequence.  If,  Instead  of  ob- 
taining ills  Judgment  throng  an  action  at  law, 
the  credltOT  Is  able  to  secure  a  confesslcm  of 


Digitized  by 


Google 


1024 


88  AILANnO  RBPOBTBB. 


Judgment  by  his  debtor,  the  result  is  precisely 
the  same.  In  either  case  bis  purpose  Is  to  se- 
cure himself  first.  If  that  Is  possible,  regardless 
of  "the  effect  that  may  follow  as  to  others  who 
are  behind  him.  Since  Uhlcr  v.  MnulfaJr,  su- 
pra, this  has  been  the  settled  law  of  this  state. 
Wilson  V.  Berg.  88  Pa.  St.  107;  Bankhig  Co. 
T.  Puller,  110  Pa.  St.  156,  1  AU.  731;  Werner 
T.  Zierfuss,  162  Pa.  St  360,  29  AU.  737. 

The  other  question  remains:  Was  the  note 
rendered  Invalid  by  the  circumstance  that  It 
was  made  large  enough  to  cover,  or  nearly  so, 
the  contingent  liabilities  of  O'Nell  to  the  bank, 
growing  out  of  his  indorsements?  It  Is  not  al- 
leged that  the  giving  of  the  note  was  the  re- 
sult of  a  confa^nce  between  the  parties.  It 
was  the  act  of  O'Nell,  done  In  view  of  bis  finan- 
cial condition,  at  the  time.  There  Is  no  reason 
tor  imputing  to  him,  therefore,  a  fraudulait 
motive  in  makhig  the  note,  or  for  imputing  such 
motive  to  the  officers  of  the  bank  in  accepting 
and  using  It.  The  question  Is,  did  the  fact 
that  the  amount  Inserted  In  the  note  was  In- 
tended to  be  large  enough  to  cover  both  his 
actual  and  his  contingent  liabilities  to  the  bank 
render  it  void  In  toto?  In  questions  of  distri- 
bution of  assigned  estates  it  often  becomes  nec- 
essary to  inquire  when  the  right  of  action  in  a 
clalm&nt  vested,  or  when  his  debt  became  an 
absolute  Indebtednffls  of  the  assignor  or  insol- 
vent; but  that  question  does  not  arise  here. 
The  question  comes  down  to  this:  Can  a  debtor 
secure  his  friend  against  a  contingent  liability? 
We  answer  this  question  in  the  affirmative. 
This  has  been  held  as  to  baU.  Davis  y.  Charles, 
8  Pa.  St  82.  I  am  not  aware  that  the  ques- 
tion has  arisen  upon  just  the  circumstances 
presented  In  this  case,  but  the  general  proposi- 
tion that  an  indorser  Is  contingently  liable  to 
the  holder  of  the  note,  and  that  he  may  secure 
the  holder  by  the  delivery  of  collaterals,  or  by 
a  confession  of  judgment  la  recognized  in 
many  cases.  The  holder  Is  not  entitled  to  col- 
lect his  debt  from  the  Indorser,  who  is  primarily 
liable  to  him,  and  then,  collect  it  over  again 
from  the  maker.  The  payment  by  either  ex- 
tinguishes the  debt  If  the  maker  pays,  the 
Indorser's  liability  to  the  Imnk  Is  correspond- 
ingly reduced,  and  the  judgment  bo  far  Batls- 
fled. 

The  court  below  also  held  that  an  agreement 
between  a  portion  of  the  creditors  of  O'Nell  by 
which  It  was  agreed  to  buy  at  the  sheriffs  sale 
so  much  of  the  logs  and  other  property  of 
O'Nell  as  was  practicable,  manufacture  the 
logs  Into  boards,  sell  for  the  best  price  they 
could  get  and  divide  the  net  proceeds  of  such 
sales,  was  fraudulent  This  combination  only 
embraced  a  portion  of  the  creditors.  It  did  not 
look  to  preventing  competition  at  the  sale,  or 
to  depressing  the  price.  It  was  an  attempt  to 
make  the  goods.  If  bought  by  any  member  of' 
the  combination,  bring  the  most  money  possi- 
ble, to  apply  upon  their  debts,  by  adding  to  the 
value  of  the  logs  the  profit  of  tbelr  manufac- 
ture into  boards.  This  was  not  necessarily 
fraudulent  Young  v.  Snyder,  3  Grant,  Cas. 
151.   There  must  be  actual  fraud,  such  as  a 


combination  to  purchase  at  an  undervaluation, 
or  to  discourage  bidding  by  others,  to  Justify 
setting  aside  the  sale,  or  treating  It  as  a  nullity. 
Dick  V.  Cooper,  24  Pa.  St.  217.  The  cases 
cited  in  support  of  the  judgment  of  the  court 
below  are  not  In  point.  Oyster  v.  Short  177 
Pa.  St  601,  35  Atl.  711,  was  the  case  of  an 
assigned  estate,  and  the  question  rahieA  was 
one  of  distribution  between  claimants  on  the 
fund  In  the  hands  of  the  as^gnee.  Brough's 
Estate,  71  Pa.  St.  460,  also  arose  on  the  dis- 
tribution of  an  Insolvent  estate.  The  questloo 
in  both  cases  was  at  what  time  the  right  of 
certain  claimants  to  share  in  the  fund  matured. 
These  cases  throw  no  li^t  iqion  the  questions 
raised  here. 

On  a  consideration  of  the  several  asslgmnenta 
of  error  we  sustain  the  second,  tliird.  and 
fourth.  We  Incline  also  to  sustain  the  first  as 
we  see  no  evidence  in  the  case  that  should  jus- 
tify the  Jury  in  finding  fraud  in  fact;  and,  as 
the  circumstances  did  not  amount  to  fraud  In 
law,  there  was,  therefore,  really  nothing  to 
submit  to  the  jury  upon  this  question.  The 
Judgment  !■  .revened,  and  a  Tenire  de  novo 
awarded. 


on  Pa.  St  MB) 
OUNOER  T.  BHULTZ  et  al. 
(Snpreme  Court  of  PennsylvaBia.    Jan.  3» 

188a) 

BsBCiLTika  TauBTs— ScrnciavoT  or  Evidbkcb— 

LlVlTATlONB. 

1.  In  ejectment  against  a  wite,  It  ^>peaTed  that 
In  1886  the  land  was  deeded  to  her  tinsband, 
and  afterwards  was  sold  under  execution  against 
him  to  t^aintiflfs,  who  had  ^notice  of  her  equi- 
ties. The  deed  to  the  husband  was  executed  by 
the  gmntcw  with  a  blank  for  the  name  of  the 
grantee,  and  the  grantor's  agent  by  mistake  in- 
serted the  name  of  defmdant's  hustutod.  She 
did  not  learn  that  the  deed  was  not  in  iier  name 
nntn  1880.  The  husband  gave  bis  note  for 
part  of  the  price,  leased  the  land  in  his  own 
name,  and  recovered  a  verdict  against  a  coal 
company  for  damages  to  the  surface.  The  tes- 
timony that  the  whole  price  was  paid  by  and  for 
the  wife  was  dear.  atU  sufflcient  to  establiA 
a  resulting  trust  in  fiivor  of  the  wife. 

2.  Where  the  wife  demanded  a  deed  from  the 
husband  as  soon  as  she  knew  the  profwrty  stood 
in  his  name,  and  he  promised  to  give  it  a  delay 
for  over  two  years  was  not  enough  to  bring  the 
statute  of  limitations  into  operation. 

Appeal  from  court  of  common  pleas,  Somer- 
set county. 

EJectmMit  by  J.  M.  dinger  against  Peter 
Bhultz  and  Susan  Mognet,  to  recover  land  con- 
veyed  In  1885  to  the  husband  of  defendant 
Mognet  and  sold  under  execution  against  bim 
to  plaintiff.  Prom  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals.  Affirmed. 

Koontz  &  Ogle  and  Coffroth  &  Bi^pel,  foi 
appelhint  Kooser  &  Kooser  and  Wm.  J.  Baer. 
for  appellees. 

GREEN,  J.  In  this  case  the  action  Is  eject- 
ment brought  by  a  purchaser  at  a  sherifTs 
sale,  with  full  notice  of  the  defendant's  title. 
He  was  not  an  innocent  purchaser,  for  value, 
of  the  title  of  Joseph  G.  Mognet.  as  U  appeared 
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on  the  record,  and  wiibout  notice  of  any  trast 
or  advene  title,  and  cannot  set  up  any  title  bb 
such.  He  was  not  even  a  judgment  creditor  of 
Mognet.  He  occupies,  thecefore,  the  poeltion 
of  one  wbo  purchases  with  full  notice  of  a  title 
by  means  of  a  resulting  trust,  In  opposition  to 
an  qtparent  legal  title.  He  neither  purchased 
the  land  nor  loaned  money  on  the  faith  of  the 
iqn?&rent  title.  There  is  but  little,  If  any,  dis- 
pute about  the  facts.  The  deed  for  the  land 
In  controversy  was  filled  up  and  executed  by 
the  grantor  with  a  blank  left  for  the  name  of 
the  grantee.  When  the  name  was  Inserted  Mrs. 
Mc^net  was  not  present,  and  knew^  nothing  of 
what  transpbred.  With  an  amount  of  igno- 
rance and  stupidity  on  the  part  of  the  person 
who  made  the  purchase  which  seems  incredi- 
when  r^^ed  in  the  Ught  of  a  past  oc- 
eurroice,  no  direction  was  given  as  to  whose 
name  was  to  be  inserted  as  the  grantee,  and 
the  deed  was  not  examined.  It  was  left  with 
the  agent  of  the  seller,  who  left  it  at  the  office 
of  the  recorder  of  deeds,  where  the  person  who 
made  the  purchase  afterwards  found  It,  but 
says  he  never  looked  at  It.  The  name  of  the 
husband  was  inserted  Instead  of  that  of  the 
wife,  and  thus  has  arisen  the  present  contro- 
versy. It  Is  the  case  of  an  alleged  resulting 
trust  in  favor  of  a  wife  against  her  husband, 
In  whose  name  the  legal  title  was  taken.  The 
basis  of  the  trust  Is  the  claim  that  the  land, 
a  farm  of  142  acres,  was  purchased  the 
father  of  Mrs.  Mognet  for  her;  that  he  paid 
the  whole  of  the  down  money,  which  was  $2,- 
000,  at  the  time  the  deed  was  delivered;  and 
that  all  the  subeeqnent  payments  were  made 
with  money  of  the  wife  and  proceeds. derived 
from  the  land.  Tbere  Is  leally  but  one  ques- 
tion in  the  case,. to  wit,  was  the  evidence  suffi- 
cient to  establish  such  a  resulting  trust?  The 
rule  of  law  In  this  class  of  cases,  as  established 
numerous  decisions  of  this  court,  Is  without 
any  doubt  or  question.  The  evidence  In  sup- 
port of  the  trust  must  be  clear,  precise,  con- 
vincing, and  satisfactory.  It  Is  not  enough  that 
It  satisfies  the  Jury.  It  must  also  satisfy  the 
mind  and  conscience  of  the  court,  sitting  as  a 
chancellor  reviewing  the  testimony;  and  If  it 
falls  In  this  respect  the  evidence  must  be  with- 
drawn from  the  Jury.  Reno  v.  Moss,  120  Pa. 
St.  49,  13  Atl.  716;  Hess  v.  Calender,  120  Pa. 
St.  138,  13  Atl.  720;  Hoover  v.  Hoover,  129 
Pa.  St.  201,  19  Atl.  SUllman  v.  Haas,  151 
Pa.  St.  53,  25  AU.  72;  In  re  Lau's  Estate,  179 
Pa.  SL  100,  34  Atl.  960;  Powler  v.  Webster, 
180  Pa.  St.  610,  37  AU.  102;  Gilchrist  v.  Brown. 
IGo  Pa.  St.  275.  30  Atl.  839;  Way  v.  Hooton, 
156  Pa.  St  8,  26  AtL  ISi;  and  many  other 
cases.  It  Is  manifest,  tlierefore,  that  it  Is  nec- 
essary only  to  examine  the  testimony  with 
care.  In  order  to  determine  whether  it  is  with- 
in the  requirements  of  our  decisions. 

Peter  Shultz  being  a  mere  tenant,  the  real 
defendant  Is  Susan  Mognet,  the  wife  of  Joseph 
O.  Mognet,  both  of  whom  are  still  Uvhig.  As 
before  remarked,  there  Is  scarcely  any  contro- 
versy as  to  the  facts.  The  defendant's  conten- 
tion is  that  her  father,  Samuel  P.  Miller, 
38A.-65 


bought  the  farm  hi  dilute  for  her,  and  direct- 
ed his  son  Josepb  S.  Miller  to  make  the  pur- 
chase. There  is  no  pretense,  nor  any  proof, 
that  the  land  was  bought  by  the  husband,  Jo- 
s^h  G.  Mognet.  The  son,  Joseph  S.  Miller, 
teetided  that  he  bought  the  land  for  his  sister, 
the  defendant,  at  the  instance  of  his  fath». 
He  was  asked:  "Q.  State  what  you  came  to 
Somerset  for,— what  you  were  directed  to  come 
for  by  your  father.  A.  Well,  to  buy  this  farm 
—to  buy  a  farm  from  Judge  Baer,  agent  for 
Geoi^e  F.  Baer— for  Susan  Mognet,  his  daugh- 
ter. I  bought  the  farm.  A  deed  was  made 
for  that  farm  by  George  Baer.  Q.  Wiieee  did 
you  get  the  deed?  A.  In  the  recorder's  office. 
Q.  Did  you  ever  see  the  deed  befture  It  wa» 
recorded?  A.  I  might  have  seen  it,  but  I  never 
looked  at  It.  •  •  ♦  After  It  was  recorded, 
when  did  you  next  see  the  deed?  A.  I  don't 
know  how  Itmg  after  he  had  that  deed  at  the 
recorder's  office.  I  took  it  al<»ig  home,  and  put 
It  in  my  own  safe.  *  *  *  Q.  How  long  did 
you  keep  this  deed  In  your  safe  after  you  had 
put  it  there?  A.  That  Is  more  than  I  can  tell 
you.  It  was  there  a  couple  of  years,— two,  or 
three,  or  four,  Q.  Was  Susan  Mognet  present 
when  you  bought  this  farm?  A.  No.  Q.  Was 
Susan  Mognet  present  when  yon  banded  the 
deed  to  be  taken  to  the  recorder?  A.  No,  shr. 
Q.  Did  she  see  the  deed  during  the  period  It 
was  in  your  safe?  A.  I  know  she  did  not  Q. 
When  did  you  know  that  the  deed  was  made 
hi  the  name  of  J.  O.  Mognet?  A.  That  Is  more 
than  X  can  tell  yon.  I  never  looked  at  the  deed, 
—how  it  was  made.  Q.  Tell  us  what  you  know 
of  the  payment  of  the  purchase  money  of  that 
farm.  A.  I  paid  the  first  payment,— the  down 
mone^,  ¥2,000,  and  the  first  payment  ¥700.  I 
paid  so  much  money,  and  the  balance  had  to 
be  made  off  the  farm  for  the  first  payment. 
Q.  Where  did  you  get  the  $2,000  hand  money? 
A.  From  my  fatbw,  Q.  For  whom  did  yoQ 
pay  It?  A.  .For  Susan  Mognet  Q.  How  much 
cash  did  you  pay  on  the  first  payment?  A.  It 
was  ¥535.  Q.  How  was  the  balance  of  the 
first  payment  made?  A.  That  was  made  off 
the  farm,— rent.  Q.  Who  paid  the  rent?  A. 
Sam.  lUngler.  He  had  leased  the  farm  before 
I  bought  It  He  had  leased  It  at  the  time  I 
bought  It  Q.  How  much  was  that?  A.  Some- 
thing like  ¥100  and  something.  Q.  Have  you 
any  memorandum  of  it?  A.  Not  of  that  The 
balance  was  fixed  up  the  rent,  and  that 
way  the  ¥750  was  made  up.  I  got  the  ?535. 
from  my  father,  and  paid  It  for  Susan  Mognet,' 
Q.  Did  ypur  father  pay  any  more  in  his  life- 
time? A.  Tliat  was  the  end  while  he  was  liv- 
ing. After  his  death  he  left  a  will.  I  was 
one  of  the  executors.  Q.  Now,  will  you  stats 
what  moneys  you  paid,  if  any,  on  this  farm  as 
executor  of  your  father?  A.  I  paid  the  bal- 
ance to  Mrs.  Mognet  Q.  Can  you  state  what 
sums  you  paid  her,  and  when?  A.  Yes,  sir; 
the  first  distribution  I  paid  ¥1,269.41.  That 
was  January  14,  1891.  Q.  Did  you  not  make 
two  payments  after  the  first  payment  before 
your  fathtf'a  death?  A.  I  only  made  one  pay- 
ment  In  1886  I  paid  the  down  money  and  \r 
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1886  I  paid  the  9750.  Q.  Wliat  year  did  yonr 
father  die?  A.  In  188&  Q.  Proceed.  A.  The 
last  dIstrlbuUon  I  paid  her  9829.07  March  17, 
1898.  Q.  7ou  paid  her  1:^  these  checks?  A. 
That  check  and  this  receipt"  After  stating 
that  he  paid  his  sister  all  the  money  that  was 
coming  to  het  from  her  father's  estate,  ezc^t 
what  his  brother,  who  was  a  co-execntor,  paid 
her,  he  was  asked,  on  cross-examination:  "Q. 
How  much  money  were  yon  to  pay  for  the 
farm?  A.  ¥6,450.  Q.  $2,000  was  the  hand 
money?  A.  Tes,  sir.  Q.  And  the  balance  In 
pigments?  A.  Tes,  sir.  Q.  How  much  a  year? 
A.  $700  the  first  year,  and  the  balance  I  don't 
know  how  many  payments;  and  more,  they 
were  annual  payments  without  interest."  Aft- 
er stating  that  the  deferred  payments  were  se- 
cured by  Judgment  note  given  by  Joseph  D, 
Mognet,  and  that  the  first  payment  of  $535  was 
made  to  Judge  Baer  by  himself  and  the  tenant, 
and  the  payment  of  $1,209.41  was  made  partly 
fn  money  and  part  of  It  In  land  he  conveyed 
to  her,  he  said  that  her  whole  Interest  In  her 
father's  estate  was  $5,126.12,  and  was  asked: 
"Q.  She  got  in  aU  $5,100,  and  she  paid  of  that 
$SL6  on  the  property  she  lives  on  now.  Then 
she  gave  you  a  note  for  $406^  and  that  note 
she  paid  afterwards?  A.  Yea,  sir;  aftw  she 
had  paid  the  farm."  Samuel  S.  Miller,  the  co- 
executor,  testified  that  he  had  paid  her  $407.- 
06  out  of  the  estate.  Susan  Mognet  testified 
that  she  was  not  present  when  the  deed  was 
ddlvered.  and  had  no  knowledge  that  it  was  in 
her  husband's  name  until  in  1890;  that  she 
furnished  all  the  money  that  was  paid  for  the 
farm,  part  of  which  was  paid  by  her  father 
during  his  life,  and  more  was  paid  out  of  her 
sfiare  of  her  father's  estate;  that  $500,  being 
the  proceeds  of  a  sale  of  her  personal  property 
on  the  farm,  was  paid  on  the  Carm;  that  rent 
received  from  the  t«umt  was  all  applied  in  that 
way.  ims  rent  was  shown  by  the  testimony 
of  hee  husband  to  be  for  eight  years,— the  first 
year  $22S,  and  the  other  years  $212.50  <each 
year.  Mrs.  Mognet  testified  that  money  was 
realized  each  year  they  occupied  the  farm, 
from  sales  of  grain,  butter,  and  other  products, 
an  of  which  went  to  pay  on  the  f^irm.  AU 
these  moneys  were  paid  to  her  husband,  who 
testified  that  he  deposited  them  In  bank,  and 
made  the  deferred  payments  with  them.  In  dis- 
charge of  the  judgment  note  he  had  given,  un- 
til all  were  paid.  A  number  of  checks  and  re- 
ceipts were  given  in  confirmation  of  hia  testi- 
mony. Joseph  G.  Mognet  was  asked:  "Q. 
Have  yon  any  knowledge  of  the  payment  of 
the  hand  mon^?  A.  Not  more  than  Mr.  Miller 
paid.  The  payment  of  some  of  the  notes, 
which  I  paid  from  the  money  Mrs.  Mognet  had 
received  from  her  father's  estate,  and  money 
she  received  from  the  sale  of  the  implements. 
They  were  on  the  farm  when  we  went  there, 
and  there  was  hay  on  the  fiirm  vrbea  we  moved 
there.  Everything  required  by  farming  was 
there.  I  bought  nothing.  Q.  What  became  of 
the  money?  A.  That  money  I  applied  to  the 
notes,  the  back  payment  of  the  farm.  Q.  What 
became  of  Hie  rraits?  A.  Them  I  treated  the 


same  way,  on  Oie  notes  of  George  F.  Baer  for 
the  farm.  Q.  Can  you  tell  how  much  money 
you  received  from  your  wife  to  pay  on  this 
farm?  A.  Rents  and  money  from  the  sale^  and 
money  as  she  received  it  from  her  fatlier's  e»- 
tate,— from  the  executors,— I  applied  on  the 
payment  of  the  notes  for  the  farm  on  the  same 
day,  but  when  a  sufficient  amount  was  collect- 
ed together.  Q.  How  did  yon  come  to  pay  it? 
A.  She  gave  It  to  me.  to  pay  It  Q.  How  did 
you  pay  it?  A.  By  checks  to  H.  L.  Baer,  at- 
torney for  Geoi^  F.  Baer.  Q.  What  ^d  yon 
do  with  the  deposits?  A.  I  put  them  In  the 
Citizens*  Bank  of  Meyersdale,  and  checked 
them  out  in  my  own  name."  Then  follows  a 
long  statement  of  details  of  payments  by  the 
witness,  accompanied  by  checks  or  receipts, 
which  It  is  not  necessary  to  repeat  It  Is 
enough  to  say  that  the  whole  of  the  purchase 
money  was  paid  and  the  judgment  taken  on 
occotmt  was  discharged  In  full.  The  last  pay- 
ment was  made  In  April,  1893,  with  the  money 
his  wife  received  from  Samuel  S.  Miller,— with 
that  and  some  rent  he  says  he  paid  the  last 
$500.  He  was  asked:  "Q.  Tn  a  general  way, 
from  wliat  sources  were  the  several  sums 
yon  have  stated  yon  paid  d«lved?  A.  From 
the  proceeds  of  the  farm  and  from  money  Mrs. 
Mognet  received  from  the  estate.  Q.  Did  you 
pay  any  portion  of  the  hand  money  yours^? 
A.  No,  sir;  I  didn't  make  the  transactl(m,  nor 
pay  any  (k  the  rncHiey.  I  had  no  part  In  It" 
He  then  explained  how  his  name  came  to  be  in- 
serted instead  of  his  wife's.  "Q.  Do  yon  know 
how  the  judgment  for  the  unpaid  purchase 
money  came  to  be  against  yon?  A.  I  can  ex- 
plain that  When  the  deed  was  d^vered.  or 
when  Judge  Baer  was  at  Joseph  S.  Miller's 
house,  on  the  day  of  the  delivery  of  the  deed, 
I  happened  to  be  tbwe.  While  Milin  was  do- 
ll^ somethhig  at  his  safe,  Judfi^  Baer  just 
opened  the  deed,  and  said—  The  name  was 
blank,  the  deed  had  already  been  acknowl- 
edged, and  Judge  Baer  held  the  deed  up  to  me. 
and  said,  *What  Is  your  full  name?'  I  saw  the 
blank  space,  and  he  just  wrote  it  In  while  Mil- 
ler had  his  back  turned,  working  at  the  safe, 
and  was  searching  for  the  papers.  Q.  DiA  Mr. 
MUler  see  It,  or  not?  A.  No.  sir." 

It  Is  manifest  trom  this  that  Jndge  Baer  si^ei- 
posed  that  the  huslmnd's  name  was  the  pasper 
name  to  be  Inserted,  and  presumably  he  had 
not  been  informed  to  the  ocmtraty.  So  far  as 
he  was  concerned,  it  was  a  dear  mistake.  So 
far  as  the  husband  was  concerned.  It  may  have 
been  a  fraud  on  his  wife,  or  he  may  liave  sup- 
posed It  made  no  difference.  In  either  case, 
and  on  either  of  these  suppositions,  It  is  clear 
the  wife  could  not  thus  be  deprived  of  her  eq- 
uitable estate  In  the  land,  and  would  be  entlded 
to  her  proper  remedy  to  enforce  her  claim. 
The  testimony  delivered  was  suffldent  to  ac- 
count for  the  whole  of  the  purchase  money. 
The  testimony  was  direct  and  positive.  It  was 
clear,  convincing,  and  satisfactory.  There  was 
no  contradictory  evidence  as  to  the  essential 
and  contn^llng  facta  In  suppnt  of  the  trust. 
The  testimony  satisfied  the  jury,  who  found  the 


Digitized  by 


Google 


p«.) 


BXSBS  T.  BTBBS. 


1027 


verdict  under  correct  Inatractkma.  It  satisfied 
the  court,  wbo  denied  a  new  trial  on  tlie  merlte. 
The  evidence  was  credible,  and  was  believed  by 
the  court  and  the  Jury,  and  we  know  of  no  rea- 
son for  discrediting  It;  and  we  have  no  disposi- 
tion to  disturb  the  verdict  or  the  jodgmenL  .We 
consider  the  whole  of  the  evidence  sufficient  to 
estabUsta  a  resulting  trust  In  the  wif&  ISie  fact 
that  the  husband  teased  the  laud  In  bis  own 
name;  that  he  brought  an  action,  and  recov- 
ered a  verdtet  for  damages  to  the  surface, 
against  a  'coal  company;  that  he  gave  his  per> 
aonal  obligation  for  the  payment  of  part  of  the 
purchase  mtmey,  which,  howevw.  It  was  testl- 
fled.  was  paid  with  the  wife's  money,— these 
were  aH  &icts  to  be  coiuitdered  by  the  jury  on 
the  question  of  ownrashlp.  But  they  were  not 
oontrolltaig  facts.  They  would  not  necessarily. 
flUher  separately  or  combined,  suffice  to  destroy 
the  wife's  eqnltaUe  estate.  Th^  were  all 
susceptible  of  explanation,  and  such  explana* 
tloQ  was  i^ven..  Mor  do  we  considw  there  Is 
any  force  In  the  contention  that  the  wife's  es- 
tate Js  barred  by  the  statute  of  lImltaUon& 
She  testlfled,  as  did  her  husband,  that  the  first 
knowledge  she  had  that  the  deed  was  not  in 
her  name  was  in  1880,  and  that  she  imme- 
diately demanded  a  deed  from  her  husband, 
which  he  promised,  but  procrastinated  for 
upwuil  of  two  yean  before  be  gave  it  to 
her.  This  period  is  not  enough  to  bring 
the  statute  into  operatkm.  The  authorities 
are  abundant  that  the  statute  does  not  com- 
mence to  run  untU  she  liad  tmowledge  of 
the  fraud.  The  plaintiff  is  in  the  same 
situation  as  were  the  iy>peUants  in  the  case 
of  Miller  T.  Baker.  100  Fa.  St  172,  28  AtL 
648;  and  of  them  we  said:  "If,  after  the 
deeds  were  recorded,  and  before  the  convey- 
ance to  her  of  the  title  acquired  by  them, 
he  had  sold  the  land  to  a  bona  fide  pur- 
chaser, the  latter  would  have  talun  a  title 
unaffected  the  trust  But  the  appeUants 
•were  not  such  purchasers.  They  bought  at 
a  aheiUTB  sale.  up<m  a  judgment  against  the 
husband,  and  with  notice  of  the  wife's  equi- 
ty. They  hav^  therefore,  his  title  oidy; 
and  that  as  we  have  seen,  cannot  prevail 
against  her."  This  Is  precisely  the  case 
here,  as  we  have  already  pointed  out 

The  foregoing  views  diqtose  of  all  ttie  a»* 
signments  of  emw  except  the  eighth,  ninth, 
tentb,  and  eleventh.  As  to  the  first  three 
of  these,  they  relate  only  to  the  offer  of 
proof  by  the  wife  that  she  waa  in  ignorance 
of  the  fact  that  the  deed  was  made  to  her 
husband  until  she  saw  tt  In  ISOO,  and  tliat 
she  ImmetUat^  made  complaint  to  her  huft< 
band,  and  demanded  a  deed  to  herself  from 
him,  and  that  such  a  deed  was  made  in  1882. 
Most  certainly  this  waa  competent  testi- 
mony. There  could  be  no  possible  reasrai 
for  rejecting  it  Her  Ignorance  of  the  true 
character  at  the  deed  was  her  excuse  for  not 
having  it  at  an  earlier  date.  That  kind  of 
excuse  the  law  reei^isee  as  aufflclent  and 
It  would  be  strange,  indeed,  if  sneb  -testi- 
mony, when  offered,  should  be  r^ected. 


What  she  said  in  regard  to  the  payment  of 
the  money  by  her  father  and  brother  was 
not  embraced  in  the  offer,  and  was  not  ex- 
cepted to  when  stated.  Besides,  she  might 
easily  know  the  fact  that' such  payments 
had  heea  made,  without  having  witnessed 
the  actual  delivery  of  the  money.  As  to  the 
admission  of  the  deed  from  the  husband  In 
1893,  of  course.  It  was  propec  to  receive  It 
The  eleventh  assignment  is  only  tiiat  the 
court  refused  a  new  trial  The  mere  state- 
ment of  it  la  a  sufficient  answer  to  It  Judg- 
ment affirmed. 

OnPm.  8L  6O0> 

BTBBS  T.  BTERS. 
(Sapreme  Court  of  PeungylTania.    Jan.  S, 

1898.) 

Pahtitiom  — Etidencb  — Bdbdss  op  FKoor— Iir- 
STBUOTioKs — Parol  Aorebubkt 
roR  Paktitioh. 

1.  A  parol  partition  between  tenants  b  com- 
mon may  be  limited  to  the  aorface  of  the  land, 
leaTinjK  the  coaj  In  common. 

2.  Where  tenants  in  common  make  a  parol  par- 
tition, the  presomption  Is  it  Indaded  the  whole 
land,  the  coai  as  well  as  the  surface;  and  If  one 
claims  that  the  partition  was  only  as  to  the 
aurface,  and  did  not  include  ^e  eott^  tiie  burden 
is  on  him  to  show  that  fact. 

8.  In  an  action  for  partition  of  the  coal  only 
on  certain  land^  botti  parties  admitted  that  there 
had  been  a  prior  i^arol  partition  by  agreement; 
but  plaintiff  claimed  it  did  not  include  the  coal. 
Beid,  that  plaintifTa  contlnuinK  to  take  cool 
after  such  partition  did  not  c£ow  that  there 
never  was  a  fully  executed  partition  of  the 
coal,  but  it  was  a  question  f6r  the  Jury  to  de- 
termine what  the  parties  intended  to  include  in 
the  parol  partition. 

Appeal  from  court  of  common  pleas,  We8^ 
moreland  county. 

Action  by  John  H.  Byers  against  Jacob  By- 
ers  for  partition.  .From  a  Judgment  for  de- 
fendant, plaintiff  ai^eals.  Beversed. 

James  8.  Moorhead  and  John  B.  Head,  for 
appellattt  D.  8.  Atkinson,  John  M.  Peoples, 
and  W.  8.  Bym,  for  appdle& 

MnCHBIJ^J.  The  parties  derived  title  In 
common,  under  the  will  of  their  fftthor.  In 
1885.  In  189C  appellant  brought  this  action 
for  partition  of  the  coal  only,  thereto  admit- 
ting that  the  surface  of  the  land  was  held  In 
severalty.  The  appellee  defended  on  a  parol 
partition  claimed  ta  have  been  made  In  1818. 
Both  parties  therefore  agreed  that  there  was 
a  partition,  and,  aa  It  was  admitted  tbat  there 
bad  never  been  any  deed  between  them,  the 
partition  necessarily  rested  In  parol.  Appel- 
lant, however,  claimed  that  vbat  was  done  in 
1848  was  a  temporary  dtvlslon  of  the  surface 
for  convenience  of  woi^Ing  only,  which  did 
not  include  the  coal,  and  which  was  Incom- 
plete, but  ripened  Into  titie  In  severalty  as  to 
the  surface  by  the  long-continued  separate 
possession  of  the  purparts  taken  under  It 
Appellee,  on  the  other  hand,  contended  that  It 
was  a  ccnnpleto  and  executed  partition  from 
tta  date,  and  Included  the  coal  as  well  aa  the 
surface.  Tbe  difference  as  to  how  the  parU- 
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tlon  of  the  surface  became  ettectlve,  whether 
by  virtue  of  the  agreement  Itself,  or  only  1^ 
the  subsequent  aereral  possession,  Is  not  ma- 
terial; and  the  only  ^bstantlal  question  In 
coutroTersy  was  what  the  partition  Included, 
the  whole  land  or  the  surface  only.  The  learn- 
ed Judge  below  charged  the  Jury  that  there 
could  be  no  parol  seTerance  of  the  estate  In 
the  coal  from  the  estate  in  the  surface,  and 
therefore,  If  they  found  there  bad  been  a  par- 
tition at  all,  it  was  a  partition  of  the  whole; 
or,  to  use  his  very  graphic  exi^sslon,  if  the 
Jury  found  that  there  was  a  parol  partition, 
"the  clever  of  the  law  severed  the  ownership 
from  the  surfa:;e  clear  down  to  the  center  of 
the  earth.""  This  was  practically  a  direction 
to  find  for  the  defendant,  and  all  the  assign- 
ments of  error,  though  taken  to  different  parts 
of  the  charge,  and  in  varied  phrase,  are  based 
upon  this  mllng  of  the  coort  We  are  of 
opinion  that  tt  was  error. 

It  was  settled  as  early  as  Ebert  t.  Wood,  1 
Bhi.  216,  that  a  parol  partition  between  ten- 
ants in  common  Is  valid  and  conclusive. 
Chief  Justice  Tilghman  puts  the  decision 
mainly  on  the  ground  of  part  performance, 
which  the  English  courts  of  equity  had  held 
to  take  such  coirtracts  out  of  the  bar  of  the 
statute  of  frauds.  Bat  another  and  equally 
weighty  reason  might  be  added  from  the  na* 
ture  of  tenancy  in'  common.  As  each  tenant 
has  not  only  tide,  bat  Joint  uid  several  pos* 
session  of  the  whole  and  of  every  part,  the 
change  to  a  title  in  severalty  in  any  specified 
part  is  not  such  a  transfer  of  title  to  land  as 
is  within  Hie  mischief  contemplated  the 
statute  of  frauds.  This  reason  was  indicated 
in  Uellon  v.  Reed,  114  Pa.  St.  Oil,  8  Atl.  227, 
and  ^rain  more  fully  in  McKnlght  v.  Bell, 
185  Pa.  St.  358,  19  Ati.  1038,  where  It  is  said 
our  late  Brother  Clark:  "A  partition  which 
merely  severs  the  relation  existing  between 
tenante  In  common  In  the  undivided  whole, 
and  vests  titie  to  a  correspond«it  part  In  sev- 
eral^, 18  not  such  a  sale  or  transfer  of  title 
as  will  be  affected  by  the  statute  of  frauds. 
The  reason  of  this  role  reste  in  this:  That 
tbe  partition  is  not  an  acqahiltion  or  purchase 
c£  land,  nor  Is  It  in  any  ^per  teaae  a  trans- 
fer of  the  title  to  land.  It  Is  a  mere  setting 
apart  in  severalty  of  the  same  Interest  held  In 
common,  not  in  other,  bat  in  the  same,  lands.** 
The  cases  have  drawn  tjlie  ime  between  a 
mm  pQTcd  agreement  to  partitim  and  an  agree* 
ment  followed  by  acts  of  tbe  parties  on  the 
land  Itadf,  Indicating  several  possession  taken 
in  execution  of  the  agreement  The  tonnec 
is  inoperative,  bnt  tiie  latter  Is  valid. 

The  right  of  partition  the  parties  Is  an 
in<ddent  of  ownership,  and,  like  the  right  of 
an  owner  In  severalty  to  a  lien,  is  only  limited 
by  such  restraints  as  the  law  has  put  upon  it 
hi  regard  to  personal  capacity  and  mode  of 
conveyance.  The  stetnte  of  frauds  requires 
ordinary  conveyances  of  land  to  be  In  writing, 
bn^  as  we  have  already  seen,  tiie  stetate  does 
not  apply  to  executed  partitions  between  ten- 
ante  in  common.  Th^  are  therefore  free. 


and,  as  they  rest  solely  on  the  agreemente 
and  intentions  of  the  owners,  we  see  no  room 
for  distinctions  In  regard  to  the  methods  of 
partition,  whether  by  vertical  or  by  horisontal 
lines.  There  Is  no  differoice  in  the  right  nor 
In  any  other  respect  in  facility  of  proof  of  the 
intent,  inasmuch  as  the  ordinary  mode  Is  Iqr 
vertical  lines;  and  therefore  such  partition  la 
more  readily  presumed,  and  acte  done  In  par- 
snance  of  it  on  the  surface  are  more  easily 
shown.  Horizontal  divisions  of  land*  u  such, 
are  comparatively  rare,  but  they  are  wen  es- 
tablished, and  may  be  made  In  tiie  same  way, 
and  subject  to  the  same  ralea,  as  any  other 
mode.  If  the  parties  so  agree,  fnieir  modem 
development,  especially  In  this  stete,  may 
well  account  for  the  absence  of  cases  In  onr 
reports,  but  tbe  principles  on  yridcti  such 
questions  are  to  be  decided  do  not  admit  of 
doubt.  Th^  are  Illustrated  1^  tbe  case  of 
Caldwdl  V.  Copeland,  37  Pft.  St  427,  where, 
although  the  court  Is  treating  of  a  convey- 
ance bydeediltsald:  '^ere  Is  do  more  reason 
irby  mines  In  another's  land,  whether  opened 
or  unopened,  may  not  be  hekl  a  deed, 
*  *  *  than  why  land  In  ite  most  <»dlnary 
signification  may  not  be  so  held.  In  other 
words,  mines-  are  land,  and  sul^ect  to  the 
same  laws  of  possession  and  conv^ance." 
And  the  analogous  right  of  severance  of  t^e 
strate  of  land  horizontally  by  Uie  Indivldiul 
owner  by  acts,  as  well  as  by  deed,  Is  Mteb- 
llsfaed  in  Canal  Go.  v.  Hughes,  188  Fa.  St  66 
(opinion  filed'  since  this  case  was  ai^ed)  38 
Aa  568. 

There  wab  no  objection  to  fbe  plaintiff's 
proving,  if  be  could,  that  tbe  partition  was 
limited  to  tiie  surface,  and  that  the  coal  was 
left  in  common.  The  parties  might  make 
partlti<si  of  an  their  land,  or  of  any  part  of  tt, 
and  in  any  manner  they  chose  to  agree  upon. 
In  Coleman  v.  Coleman,  19  Fa.  St  100,  the 
imrties  made  partition  of  their  land  in  1787, 
excepting  out  of  it  the  Cornwall  ore  banks, 
which  they  agreed  should  remain  In  common. 
Thla  court  held  not  only  that  the  parUtton  was 
valid,  bnt  that  the  retention  of  the  ore  banks 
In  common  was  part  of  the  consideration  for 
the  purparts  in  severalty,  and  therefore  could 
not  be  subject  to  a  new  partition. 

Tbe  ordinary  mode  of  partition  bting  of  Ihe 
whole  land  by  vertical  lines,  and  It  being 
admitted  that  a  partition  had  been  made,  the 
burden  was  upon  the  plaintiff  to  show  that  It 
was  limited  to  the  surface.  In  plalntiCTs  sixth 
point  he  asked  the  court  to  say  that  his  con- 
tinuing to  take  coal  after  the  partition,  even 
if  only  permissive,  showed  that  there  never 
was  a  fully  executed  partition  of  the  coal,  and 
plaintiff  therefore  must  recover  on  Us  writ- 
ten title.  This  point,  however,  could  not  have 
been  affirmed.  The  execution  of  a  parol  partl- 
tiou,  which  is  required  by  the  cases,  means 
such  acte  of  the  parties  upon  tiie  land  as 
show  a  part  pert ormance  of  the  agreement 
sufflcimt,  aa  sossested  by  Chief  Justice  TOgh- 
man,  supra,  to  bring  It  iritUn  the  equity  of 
enf orc«nettt  The  presamption  from  tbe  con- 
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ceded  fact  of  partition  was  tbat  It  Included 
the  coal  as  welt  as  the  surface,  that  being  the 
usoal  method.  On  the  question  whether  It 
did  or  not,  the  plaintiff  was  entitled  to  go 
to  the  Jury,  but  he  had  the  burden  of  proof. 
An  occaBlon&l  use,  such  as  was  shown  here, 
If  the  jury  should  Qnd  It  to  be  permissive  only, 
and  not  tn  the  exercise  of  a  right,  would  not 
prerent  the  partition  from  being  executed  In 
the  legal  sense,  and  intruding  the  coal  as  wdl 
as  the  surface.  It  was  evidence  of  a  claim 
of  right,  but  not  conclusive  either  of  such 
right  or  of  the  failure  to  execute  the  partition. 

The  wlU  of  John  Byers  bad  no  bearing  on 
the  case,  except  as  showing  that  he  had  In 
Us  mind  the  timber,  coal,  and  limestone  on 
the  tract  as  distinct  elements  to  be  considered 
In  the  equal  division  which  he  directed.  But 
his  devise  was  of  the  fee  In  common,  and  his 
devisees  could  divide  in  any  way  they  pleased. 

Nor  had  the  statute  of  limitations  any  bear- 
ing on  the  case.  The  plaintiff  clearly  never 
had  any  possession  of  the  coal  which  was 
either  adverse  or  exclusive,  and  the  surface, 
aa  already  said,  was  i^mltted  by  both  parties 
to  be  held  In  severalty.  There  was  no  dispute 
aa  to  the  parol  partition,  and  the  only  contest- 
ed issue  was  what  It  Indaded.  The  jury 
should  have  been  instructed  that  the  parties 
had  the  right  to  make  such  partition  as  they 
chose,  either  of  the  whole  land  or  of  the  sur- 
face only;  that  the  presumption  was  that 
they  parted  the  whtde,  but  that  presumption 
would  give  way  to  the  Intention  of  the  par- 
ties; and  It  was  for  the  jury  to  determine 
from  all  the  evidence  what  the  parttes  Intend- 
ed to  include  In  the  jtartltion,  and  to  find  a 
Tordlct  that  wonld  carry  oat  that  Intention. 
Judgment  nmtweSi,  aad  venire  de  noro'bward- 
•d. 


an  Pa.  St.  618) 

In  le  JOHNSON.    Appeal  of  GRAHAM  et  al. 
Appeal  of  BYBNBS. 

'(Supreme  Ooart  of  Penm^lvania.    Jan.  8. 
1896.) 

PLBDOBS— ]nSLIVBRT. 

An  asi^lt  company  gave  a  creditor  a  note, 
whldi,  after  tae  osual  oromise,  recltod  tliat  cer- 
tain named  property  had  been  "deposited  as 
collateral,"  "in  our  yard  at  N.,  Pa.,  which  we 
agree  to  save  barmlm  for  the  payment  of  this 
note."  Bdd.  that  the  pledge  was  not  good 
against  the  company'B  receiver,  where  the 
pledgor  did  not  deliver  the  goods,  the  [dedgee  did 
not  remove  them  or  take  possession  of  them  ei- 
ther actually  or  constructively,  and  they  were 
not  even  separated,  marked,  or  in  any  way  dis- 
tlngnished  from  the  company's  unpledged  assets. 

Appeal  from  court  of  common  pleas,  Law- 
rence county. 

Proceedings  for  the  dlstrlbutlMi  of  the  mon- 
ey In  the  hands  of  George  W.  Johnson, 
receiver  of  the  Western  Asphalt  Block  &  Tile 
Company.  From  an  order  and  decree  dis- 
missing their  exceptions  to  the  auditor's  re- 
port, A.  F.  Byrnes  and  James  Graham  &  Son 
s^rately  appeal.  Affirmed. 


Charles  W.  Jones  and  Robert  K.  Aiken,  tar- 
appellants.  David  M.  Keast  and  John  L. 
Ralph,  for  appellees  R.  S.  Newbold  &  Son. 
Geo.  P.  Hamilton,  for  appellees  Bank  of 
PIttelKirv  and  Peoples  Nat  Bank. 

FELL.  J.  The  contest  before  the  auditor 
was  between  the  general  creditors  of  the 
Western  Asphalt  Block  &  Tile  Company,  and 
two  creditors,  Graham  &  Son  and  Byrnes,  the 
appellants,  who  claim,  as  pledgees,  to  have 
had  a  lien  upon  certain  of  Its  assets.  The 
evidence  of  the  Indebtedness  of  the  corpora- 
tion to  these  two  creditors  Is  In  the  form  ot 
collateral  promissory  notes,  one  of  which, 
after  the  usoal  promise  to  pay,  reads  as  fol- 
lows: "Having  deposited  herewith,  as  col- 
lateral security,  eight  thousand  No.  2  asphalt 
blocks,  one  lot  seventy-five  tons,  more  or  less, 
crude  asphalt,  and  one  lot  fifteen  tons  refined 
asphalt,  more  or  less,  now  on  the  company's 
property  at  New  Castle,  Pa.,"  etc.;  and  the 
other:  ^Having  deposited  as  collateral  secu- 
rity for  said  sum  the  following  property: 
Sixty  thousand  asphalt  blocks  and  tUes  in  our 
yard  at  New  Castle,  Pa.,  which  we  agree  to 
save  harmless  for  the  payment  of  this  note," 
etc.  The  receiver  was  notified  that  the  ap- 
pellants claimed  to  have  a  Hen  upon  the  goods 
by  reason  of  the  pledges.  Under  an  order  of 
court  he  manufactured  the  raw  material  Into 
asphalt  blocks,  and  sold  the  same,  together 
with  the  blocks  previously  manufactured; 
the  terms  of  the  order  being  that  the  lieu  of 
the  pledges,  If  any,  should  remain  upon  the 
net  proceeds  of  the  sale.  At  the  audit  of  his 
account  the  appellants  claimed  that  part  of 
the  fund  which  arose  from  the  sale  of  the 
goods  alleged  to  have  been  pledged  to  them. 
It  was  not  disputed  that  the  debts  were  val- 
id, and  the  pledges  made  In  good  faith.  The 
goods  pledged  had  been  stored  in  the  com- 
pany's yard  before  the  making  of  the  collat- 
eral notes.  Neither  at  that  time,  nor  at  any 
time  thereafter,  was  anything  done  by  eithei 
of  the  parties  to  carry  the  pledges  Into  ef- 
fect. The  pledgor  did  not  deliver  the  good». 
nor  did  the  pledgees  remove  them,  or  take 
posses6lq|i  of  them,  either  actually  or  con- 
structively. The  goods  were  not  even  sepa- 
rated, marked,  or  In  any  way  distinguished 
from  the  unpledged  assets  of  the  company, 
and  they  came  Into  the  receiver's  hands  In 
exactly  the  same  state  they  were  In  before 
the  contracts  of  pledge  were  made.  The  find- 
ing of  the  auditor  upon  the  subject  Is  as  fol- 
lows: "It  was  not  shown  what  number  of 
blocks  and  what  number  of  tiles  were  on 
hand  In  the  yard;  nor  was  It  shown  that  the 
blocks  and  tiles  so  claimed  to  be  hypothecat- 
ed were  marked  In  any  way,  or  that  any- 
thing was  done  to  distinguish  them  from  the 
unpledged  assets  of  the  company,  or  that 
would  have  enabled  the  pledgees,  In  case 
they  desired  to  enforce  their  pledge,  to  ent» 
upon  the  grounds  of  the  company,  and  desig- 
nate or  distinguish  what  particular  part  of 
tbe  product  there  stored  was  covered  by 
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their  Hen.**  TJ^der  tUs  finding  of  facts,  the 
pledges  cannot  Iw  soatained.  ThernlelBthat 
deltreryls  essential  to  the  contractof  pledge. 
It  Is  true  that  the  rnle  has  been  relaxed  in 
cases  where,  because  of  the  nature  of  the 
thing  pledged,  or  for  other  reaaons,  the  require- 
ment of  dellTery  would  be  snch  a  hardship 
as  to  defeat  the  purpose  of  the  contract;  but 
the  policy  of  the  law  Is  agahist  snch  relaxa- 
tion, and  It  has  been  mainly  confined  to  cases 
In  which  ttie  goods  have  remained  In  the  pos- 
session of  the  pledgor  as  agent  of  the  pledgee 
under  an  express  agre^ent  to  that  ^ect 
Even  In  snch  cases,  the  want  of  constructive 
or  symbolical  delivery,  or  of  some  act  where- 
by the  goods  pledged  may  be  distinguished 
and  set  apart  from  the  other  goods  In  the 
possession  of  the  pledgor,  has  not  been  ex- 
cused. Here  we  have  no  evidence  of  such  an 
agreement,  or  of  anything  In  the  nature  of  a 
constructive  delivery,  and  to  relax  the  rule 
for  any  other  reason,  sufficiently  to  Include 
such  a  case  as  this,  would  be  to  abrogate  It 
entirely.  The  order  of  the  court  conflrmlug 
the  report  of  the  audltw  Is  affirmed. 


an  Pa.  Bt  n») 

PBPPBRDAT  V.  CITIZEXS'  NAT.  BANK  OF 
LATROBE. 

(Supreme  Court  of  Pennaylvanla.    Jan.  8, 

1896.) 

Bank— AoTiso  as  Agent— Li abilitt. 
Defendant  national  bank  received  from 
^alntilt  a  depositor,  railroad  stock  to  be  sold  for 
Us  account  on  his  direction,  and  transmitted  it 
to  brokers,  who,  on  the  order  of  plaintiff,  given 
to  defendant,  and  communicated  by  it  to  them, 
sold  the  stock.  They  then  sent  tlKlr  t^eck  for 
amount  of  the  proceeds  to  defendant,  payable  to 
Its  order.  Defendant  credited  plalntlfrs  account 
on  Its  books  with  the  amonnt  of  the  check,  and 
then  s«it  the  check,  with  others,  for  coUection 
for  Its  account;  bat  payment  was  refused,  the 
brokers  having  failed  before  its  presentation.  In 
the  meantime  defeadaot  bad  given  plaintift  no- 
tice of  the  credit  on  his  account,  and  he  had 
thereupon  drawn  ont  an  amount  in  excess  there- 
of, Bdd,  that  the  back,  being  in  the  matter  of 
the  bonds  merely  an  agent  to  sell,  and  its  accept- 
ance of  the  check  in  i)ayment  not  having  been 
ratified  by  plaintiff,  it  was  liaUe  for  the  amount 
thereof,  and  could  not  charge  It  bact  against 
plaintiff's  account. 
Mitchell,  J.,  dissenting. 

Appeal  from  court  of  common  pleas,  West- 
moreland county. 

Action  by  John  J.  Pepperday  against  the 
dtlzens*  National  Bank  of  Latrobe.  Judg- 
ment for  plalntlfC.  Defendant  appeals.  Af- 
firmed. 

Q.  D.  Albert,  A.  H.  Bell,  and  Oalther  & 
Woods,  for  appfdlant  James  S.  Mowhei^  and 
John  B.  Head,  for  lyipeUee. 

OREBN,  J.  If  the  plaintiff  had  been  the 
owner  of  the  check  In  question,  and  had  de- 
posited It  with  the  defendant  bank  for  col- 
lection, it  may  be  conceded  that  the  bank 
would  not  have  been  liable  for  the  nonpay- 
ment of  the  check.   While  the  course  and 


the  process  of  collectlim  were  rattier  slow, 
It  was  stUI  within  the  limits  ot  ordinary  bank 
nsi^  and  we  think  a  charge  of  negligence 
could  not  have  been  established.  But  the 
trouble  with  the  case  is  that  there  ware  no 
such  facta  in  It.  The  plaintiff  was  not  the 
own«:  of  the  ehe<^  and  he  did  not  teposlt  It 
for  collection.  The  check  wa^  drawn  to  the 
order  of  the  defendant,  and  was,  therefore, 
the  property  of  the  defmdant.  They  might 
do  with  It  as  they  chose.  Hie  liability  of 
the  defendant  to  the  plaintiff  was  not  a  lia- 
bility on  the  check,  or  for  any  use  the  defend- 
ant did  make  or  could  make  of  It.  The  check 
was  the  exclusive  property  of  the  d^ndant 
The  plaintiff  had  no  Interest  In  It  whatever. 
In  order  that  the  plaintiff  might  become  its 
owner,  it  would  have  been  necessary  for  the 
defendant  to  Indorse  it,  so  as  to  make  It  pay- 
able to  the  plaintiff's  order.  E2veQ  if  the 
plaintiff  had  received  Qie  physical  custody  of 
the  check  delivery  of  Its  corpus  to  him, 
he  conld  not  have  depMlted  It  In  the  dtf  aid- 
ant's bank  for  collection  without  the  Indorsfr- 
ment  of  It  hy  the  defendant  to  his  ordw  or 
In  blank.  Bnt  there  were  no  focta  of  that 
character  in  the  case.  The  bank  never  de-' 
llvered  the  che<A:  to  the  plaintiff,  nor  did  they 
deposit  the  check  to  the  credit  of  the  plaln- 
tUTs  account  They  assumed  It  themselves, 
and,  of  course,  assumed  the  collection  of  It. 
The  plaintiff,  as  a  matter  of  fact,  had  nothing 
whatever  to  do  with  the  check.  He  had  no 
right,  title,  or  Interest  in  It,  and  he  was  never 
placed  In  such  a  position  by  the  bank  that 
he  could  possibly  have  exercised  any  claim  of 
dominion  or  ownership  or  Interest  of  any 
kind  In  It  Moreover,  the  defendant  still  hart 
the  che<^.  It  has  nevM  delivered  or  tender- 
ed It  to  the  plaintiff,  and  hence.  If  It  had  re- 
ceived the  check  from  the  plaintiff  In  regu- 
lar course.  It  would  have  been  liable.  In 
Bank  v,  Ashworth,  123  Pa.  St.  212,  "16  Atl. 
506,  Mr.  Justice  Pazson,  delivering  the  opin- 
ion, said:  "It  Is  safe  to  s^,  as  a  general 
rule,  that  when  a  bank  receives  a  check  from 
one  of  Its  depositors  for  collection,  It  must 
return  him  the  check  or  the  money."  The 
present  action  Is  brought  by  the  plaintiff, 
as  a  depositor  In  the  defendant  bank,  to  re- 
cover the  amount  of  his  deposit,  $olG.SO, 
standing  to  his  credit  on  the  books  of  the 
bank,  after  the  refusal  of  the  bank  to  pay  his 
check  for  that  amount  on  December  27,  1895. 
The  defendant  refuses  to  pay  the  money,  be- 
cause it  'says  that,  owing  to  a  transaction 
which  it  had  with  the  plaintiff.  It  had  re- 
ceived from  the  plaintiff  51  shares  of  the 
capital  stock  of  the  Pennsylvania  Railroad 
Company,  to  be  sold  for  his  account,  and  up- 
on his  direction;  that  they  had  sent  the  cer- 
tificates of  stock  to  a  firm  of  brokers,  L.  H. 
Taylor  8c  Co.,  In  Philadelphia,  where  they 
remained  until  on  December  IT,  18^,  the 
plaintiff  directed  the  defendant  to  sell  20 
shares  of  the  stodc  at  the  best  market  price 
on  the  18th  or  19th.  This  order  wae  com- 
mimlcated  to  the  Inrt^ers  by  the  bank,  and 


Digitized  by 


Google 


FEFPEBDAT  t.  CITIZENS'  NAT.  BANE. 


loai 


on  the  IStti  of  Decranber  the  brokers  reported 
that  they  had  sold  the  stock.  On  the  20th 
of  Dec^ber  the  defendant  received  from  the 
brokers  their  check  od  a  Philadelphia  bank, 
payable  to  the  order  of  the  defendant  bank, 
tar  fl,073.76.  They  then  credited  the  plaln- 
tlfTs  account  on  their  bo<As,  and  sent  the 
check,  with  other  checks,  to  Second  National 
Bank  of  Plttsbui^  for  collection  for  the  ac- 
count of  the  defendant  bank.  On  December 
21th  they  received  a  telegram,  which  an- 
nounced the  assignment  of  Taylor  &  Co.,  of 
Philadelphia,  and  on  Decembra'  27th  the 
check  came  back  protested.  The^  charged 
back  on  the  plaintiff's  account  the  amount  of 
the  check  and  protest,  and  thus  reduced  the 
amount  of  hie  credit  so  that  his  account  was 
orerdrawn.'  They  claim  that  th^  were  re- 
lieved of  liability  tar  the  loss  on  the  Taylor 
check,  and  might  lawfully  charge  the  plain- 
tiff's account  with  this  loss.  The  questi(»i 
at  once  arises,  what  was  the  true  legal  rela- 
tion between  the  plaintiff  and  defendant  as 
to  this  particular  transaction?  It  is  perfect- 
ly clear  that  it  la  not  a  relation  of  depositor 
with  the  bank.  The  plaintiff,  never  having 
had  the  check,  never  deposited  It  with  the 
defendant.  It  Is  true,  the  defendant  credit- 
ed the  plalntUTs  account  with  the  amount  of 
the  check  when  they  received  It  They  thus 
made  themselves  debtor  to  him  for  the 
amount  credited.  This  they  had  a  perfect 
right  to  do,  and  the  plaintiff  had  a  i>erfect 
right  to  accept  the  credit,  and  draw  against 
it.  When  the  bank  gave  the  credit  to  the 
plaintiff,  they,  of  coarse,  assnmed  that  the 
check  would  be  paid,  as  they  had  a  xlgbt  to 
do;  but  does  it  follow  that,  when  the  check 
was  dishonored,  several  days  later,  on  pre»> 
entation,  the  defendant  had  a  lawful  right  to 
charge  back  the  loss  to  the  plaintiff's  ac- 
count? Aa  has  already  been  said,  if  the 
check  had  belonged  to  the  plaintiff,  and  had 
been,  deposited  by  him,  the  bank  would  prob- 
ably not  have  been  chargeable  with  the  com- 
merdal  negligence  which  imposes  liability  on 
that  ground  upon  such  tnstltntlons.  But  It 
Is  perfectly  clear  that  such  was  not  the  legal 
relation  of  the  plaintiff  and  defendant  and 
hence  the  rule  which  would  or  might  have 
exempted  the  bank  from  liability  as  a  conse- 
quence of  such  a  relation,  has  no  applica- 
tion, and  cannot  be  Invoked  by  the  bank. 
What  then,  was  their  true  legal  relation? 
The  bank  voluntarily  undertook  to  sell  the 
plalntiers  stock  at  his  request.  But  In  doing 
so  tbey  were  not  exercising  any  function 
which  pertained  to  them  as  a  bank.  It  Is  no 
part  of  the  business  of  a  national  iMink  to 
engage  in  the  selling  of  stocks  for  anybody. 
It  was  a  transaction  outside  of  their  regular 
banking  biuiness,  and  not  within  their  char- 
tered powers.  This  being  so,  when  the  bank 
received  the  stock  from  the  plaintiff,  and 
agreed  to  sell  It  It  could  only  be  understood 
to  assume  the  relation  of  agent  for  the  plain- 
tiff MM  principal  In  that  particular  transac- 


tion. When  it  sold  the  stock,  it  was  acting 
as  Ills  agent  and  became  subject  to  what- 
ever rules  of  law  are  applicable  to  that  rela- 
tion. Of  course,  acting  in  that  capacity,  it 
could  sell  as  any  other  agent,  and  would  be 
responsible  for  Its  acts  as  any  other  agent 

In  the  case  of  Bank  v.  Ashworth,  above 
referred  to,  the  trausactlou  in  question  was 
In  the  line  of  ordinary  banking  business,  yet 
the  defendant  bank  was  held  liable  simply 
because,  in  collecting  their  customer's  check, 
they  took  a  cashier's  check  for  the  check 
deposited.  Instead  of  taking  cash.  The  ac- 
tion was  by  a  depositor  against  a  bank  with 
which  be  had  deposited  a  check  for  92,622.25 
on  the  Penn  Bank.  The  check  was  pre- 
sented next  day  through  the  clearing  house, 
but  the  Penn  Bank  had  then  closed  Its 
doors,  and  the  check  was  protested.  A  few 
days  later  the  Penn  Bank  resumed  opera- 
tions, and  was  open,  and  doing  business,  on 
the  day  following.  On  that  day  the  check 
was  again  presented,  together  with  some 
other  checks,  by  the  defendant  bank,  and  In 
exchange  for  them  all  a  cashier's  check  of 
the  Penn  Bank  was  given  to  and  received  by 
the  defendant  bank.  The  Penn  Bank  was 
paying  all  checks  presented.  The  cashier's 
check  was  deposited  by  the  defendant  bank 
with  another  bank  through  which  It  cleared, 
but  on  the  next  business  day— which  was 
Monday  following  the  Saturday  on  which 
the  casbler'a  check  was  given— the  Penn 
Bank  again  closed  Its  doors,  and  the  cash- 
ier's check  was  not  paid.  On  these  facts  we 
held  the  defendant  bank  responsible  to  the 
plaintiff  for  the  loss.  Paxson,  J.,  further 
said:  "It  Is  equally  clear  thai  If  the  col- 
lecting bank  surrenders  the  check  to  the 
bank  upon  which  it  is  drawn,  and  accepts  a 
cashier's  check  or  other  obligation  In  lieu 
thereof,  its  liability  to  its  depositor  Is  fixed, 
as  much  BO  as  if  It  bad  received  the  cash. 
It  has  no  right  unless  specially  authorized 
to  do  so,  to  accept  anything  in  Ilea  of  mon- 
ey,"—citing  Bank  v.  .Goodman,  109  Pa.  St 
422,  2  AtL  087,  and  several  other  cases. 
"We  need  not  discuss  the  question  whether 
the  defendant  failed  to  exercise  due  dili- 
gence In  not  sending  the  dishonored  check 
through  the  clearing  house  on  Saturday. 
That  it  could  have  been  done,  and  was  done 
by  some  other  parties,  distinctly  appears  by 
the  evidence,  and  is  not  disputed.  We  think 
the  defendant  bank  tixed  its  liability  by  sur- 
rendering the  check  to  the  Penn  Banlc,  and 
accepting  the  cashier's  or  teller's  check  of 
that  bank.  As  between  the  defendant  and 
Its  depositor,  this  amounted  to  payment. 
The  plaintiff  has  neither  bis  check  nor  bis 
money."  With  bow  much  more  force  do 
these  remarks  apply  to  the  present  case. 
Here  the  defendant  accepted  the  check  of 
Taylor  &  Oo.  in  payment  for  the  stock,  when 
they  had  no  legal  right  to  accept  anything 
but  money.  They  credited  the  plaintiff's 
acconnt  with  the  amount  of  the  check,  and 
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tbereby  assomed  tt  to  be  that  mncb  cash. 
They  mlfbt  hare  notified  the  plaintiff  tbat 
they  bad  received  the  cheeky  and  delivered 
tt  to  him,  or  might  have  held  It  for  collec- 
tion before  crediting  his  account.-  If  he  had 
accepted  It  as  cash,  the  baiA  would  have 
been  exonerated,  or  If  he  had  agreed  they 
might  hold  It  for  collection  before  giving 
him  credit,  and  bad  used  due  diligence  In 
Its  collection,  they  probably  could  not  have 
been  held  liable.  But  neither  of  these 
things  was  done;  on  the  contrary,  they  as- 
sumed It  as  cash,  and  so  treated  it  in  their 
dealing  with  the  plaintiff.  We  do  not  see 
how  they  can  be  relieved  from  responsibil- 
ity. In  the  case  of  Bank  v.  Goodman,  su- 
pra, we  held  that  a  bai^  which  had  re- 
ceived for  collection  from  a  depositor  a 
check  on  another  bank,  and  had  sent  the 
check  to  the  bank  on  which  it  was  drawn, 
and  had  received  from  that  bank  a  draft  on 
some  other  bank,  which  was  not  paid,  was 
liable  to  Its  depositor  for  the  check  be  had 
deposited.  It  was  daimed  that  there  vaa 
no  negligence,  because  the  usual  course  of 
bnriness  was  followed.  But  we  held  this 
was  not  suffldent  The  conxt  below  said, 
and  we  affirmed  It;  *vrbe  defendant  as* 
snmed  the  respGuslbillty  of  sending  the  evi- 
dence of  the  plaintiffs*  right  to  have  the 
money  for  which  It  called  effected  for  their 
benefit,  to  the  bank  which  was  expected  to 
make  payment.  Not  obtaining  the  money, 
but  a  worthless  draft,  in  return,  the  defend- 
ant, treating  the  draft  as  not  paid,  diarged 
the  amount  of  it  back  to  the  plaintiffs'  ac- 
count, and,  when  they  called  for  the  check, 
as  the  best  evidence  of  their  right  to  recover 
against  the  maker,  they  are  Informed:  *The 
check  yon  call  for  cannot  be  returned.  -  It 
was  paid,  charged  to  the  drawer's  account, 
and  canceled.' "  We  held  the  same  doc- 
trine In  Hazlett  v.  Bank,  132  Pa.  St  118,  ID 
Atl.  66.  That  an  agent  for  sale  has  no  pow- 
er to  receive  anything  but  money  in  pay- 
ment Is  too  familiar  a  rule  to  require  the  ci- 
tation of  authorities  to  support  It  A  single 
reference  to  one  of  our  most  recent  deci- 
sions, where  the  subject  Is  reviewed,  will 
suffice.  Paul  v.  Grimm,  165  Pa.  St  139,  30 
AU.  721. 

We  cannot  see  how  this  case  can  be  de- 
cided upon  the  question  whether  the  bank 
used  due  diligence  In  collecting  the  check 
of  Taylor  &  Co.  It  never  was  the  property 
of  the  plaintiff.  He  did  not  deposit  It  and 
had  nothing  to  do  with  It  The  defendant 
received  It  owned  It  held  It  still  holds  it 
and  never  even  tendered  It  to  the  plaintiff. 
The  bank  treated  It  as  cash  on  Its  own  re- 
sponsibility, and  credited  the  plaintiff's  ac- 
count with  the  amount  of  It  We  know  of 
no  principle  upon  which  tbey  can  charge 
back  to  him  a  check  which  he  never  saw, 
never  owned,  never  had  any  Interest  In, 
and  upon  which  his  name  never  did,  and 
does  not  now,  appear,  either  as  drawer. 


payee,  Indorser,  or  In  any  other  manner 
whatever.  The  astignmmts  of  error  are 
dismissed. 

It  is  perfectly  manifest  that.  If  the  bank 
had  paid  to  the  plaintiff  In  bank  notes  the 
amount  of  the  check,  and  he  had  pot  them 
in  his  pocket,  and  gone  about  his  business, 
the  bank  conld  nev«  ha.rfi  recovered  luck 
the  money.  They  could  pay  him  the  money 
if  they  chose,  and  he  could  receive  It  In 
good  conscience.  That  being  so,  he  could 
keep  it  and  could  not  be  compelled  to  r^>ay 
it  The  law  upon  that  subject  is  without 
question.  The  juyment  would  be  voluntary 
on  the  part  of  the  hank,  and,  btfng  such, 
the  plaintiff  coold  conscientiously  retelve  It 
and  he  could  thereafter  retain  It  Now,  It  ao 
happens  that  the  actual  facts '  make  out 
Just  such  a  case;  When  the  bank  received 
the  check*  and  credited  the  plaintiff's  ac- 
count they  gave  him  notice  to  that  effect 
and  thereupon  he  drew  a  check  for  f  1.600 
against  his  account  which  included  the 
whole  amount  of  the  sum  credited,  and  9600 
besides;  and  when  the  check  was  presrated 
the  bank  paid  it  It  was  not  until  after 
this  that  they  charged  back  the  credit 
against  the  account  This,  It  Is  very  dear, 
they  could  not  do  without  his  consent. 
Judgment  affirmed. 

MITCHELL,  J.  (dissenting).  As  to  the 
stock,  the  bank  was  a  mere  agent  for  trans- 
mission and  sale,  not  responsible  for  any- 
thing but  negligence,  of  which  there  Is  no 
evidence.  This  Is  conceded.  In  the  ordi- 
nary course  of  business,  the  bank  received 
the  check  for  the  proceeds  of  the  sale  of 
stock,  and,  of  course.  Its  title  to  the  check 
was  only  as  agent  for  the  real  ownw,  the 
plaintiff.  Treating  the  check  as  money  also 
In  the  ordinary  course  of  its  business,  thj 
bank  passed  the  amount  to  the  credit  of  the 
plaintiff  in  his  account  It  Is  said  in  the 
opinion  of  the  court  that  It  Is  dear  that  as 
to  the  check  the  relation  of  depositor  did  not 
exist  But  with  great  respect  for  my  breth- 
ren who  BO  hold,  I  think  It  perfectly  clear 
that  that  was  the  exact  relation.  The  bank 
treated  the  check  as  money  of  its  detK>sltor, 
credited  It  In  his  deposit  account  so  noti- 
fied him,  and  he  ratified  and  assented  to  its 
action  by  drawing  against  the  sum.  It  Is 
the  basis  of  the  sieged  balance  of  deposit 
In  his  favor  for  which  this  suit  is  brought 
Without  that  check  as  part  of  his  deposit 
account,  he  has  no  such  balance,  his  account 
is  overdrawn.  When  the  check  came  back 
unpaid,  the  bank  charged  it  up  against  its 
depositor,  to  offset  the  formal  credit  which 
iiad  been  given  him  for  It  This  It  bad  the 
right  to  do,  just  as  If  It  had  credited  him 
with  a  deposit  of  $1,000  In  bank  notes  or 
gold  coin,  which  later  were  found  to  be 
counterfeit  It  is  also  said  that  the  bank 
stUI  has  the  check,  and  has  not  ddivered  it 
to  plaintiff.   Be  refused  it   Wlien  be  was 
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notified  that  It  had  come  back,  hA  uM  puv 
emptorlly  be  had  nothing  to  do  with  It.  In 
this  be  was  wrong.  It  was  the  basis  of  a 
credit  to  which  he  was  not  entitled,  and  on 
which  be  should  not  be  permitted  to  recoTW. 


088  Pm.  8t  4tt) 

In  re  NEIDIG'S  BSTATBL 


Appeal  ot  RUPLEY. 

(Supreme  Conrt .  of  PennarlTania. 

1888.) 


Jan.  St 


AnMrNiRTRATORs  —  Revocation  op    Letters  — 
When  Proper— Deckbb  of  Orphanb'  Coobt. 

1.  A  petition  to  iJie  register  of  wills  prayed 
that  letters  of  admiBistration  inH)rovfdentlT 
iBBned  to  R.  be  revoked.  In  his  answer,  R. 
denied  diat  they  were  improvidcDtly  granted, 
and  averred  that  those  by  whom  he  was  nominat- 
ed were  the  next  of  kin  of  the  intestate,  and 
that  petitioners  were  not  such  next  tyt  kin  as  are 
entitled  to  administer,  field  that,  as  soon  aa  it 
was  shown  that  the  persons  who  nominated  R. 
were  not  the  next  of  Idn.  and  that  petitioners 
were,  it  was  the  register'B  duty  to  revoke  audi  let- 
ters, and  it  was  error  to  refuse  to  do  bo  because 
the  next  of  kin  were  incompetent  to  administer, 
since  the  latter  question  was  not  before  him. 

2.  On  petition  of  the  next  of  kin  of  a  decedent 
to  reroke  letters  Improvidently  lasaed  to  ons 
nominated  by  others  tban  petitioDera,  the  reglS' 
ter  of  wins  refused  to  revoke  the  letters  because 
the  next  of  kin  were  incompetent  to  administer, 
though  the  question  of  their  competency  was  not 
before  him.  Hdd,  that  it  was  proper  for  the  or- 
phans' court,  on  appeal,  to  Incorporate,  io  its  de- 
cree revoking  such  lettera,  an  order  tbat  letters 
be  issued  by  the  reftlBter  to  the  nominee  of  the 
next  of  kin. 

8.  Where  letters  of  administration  improvident- 
ly granted  to  one  not  tite  next  of  kin  or  their 
nominee  are  revoked,  he  has  no  right  to  Inter- 
fere  with  the  granting  of  letters  to  any  of  the 
next  of  kin  or  thtir  nominee. 

Appeal  from  orphans'  court,  Cumberland 

county. 

Petition  to  the  register  of  wills  by  John  S. 
Ocker  and  others  for  a  citation  to  revoke  the 
letters  of  administration  on  tbe  estate  of 
Emanuel  Neidig,  deceased,  issued  by  such  reg- 
ister to  M.  Rupley.  The  register  refused 
to  revoke  the  letters,  and  dismissed  the  cita- 
tion, and  tbe  petitioners  appealed  to  the  or- 
phans* court.  From  a  decree  revoking  sncb 
letters,  BinAey  appeals.  Affirmed. 

The  ophilon  of  the  oEphani^  court  la  as  fol- 
lows (Blddle.  P.  J.): 

"Bmanoel  Neldlg,  an  aged  badwlor  ot  SUver 
Biwing  township,  died  on  the  morning  of  Bab* 
urday,  March. 26th,  last,  at  the  bonae  of  one 
ot  his  tenants,  with  whom  be  was  then  mak- 
ing his  home.  Upon  tbe  evening  of  the  same 
day  Mia.  BUzabeth  Oivler  and  Mrs.  Anna  BL 
SUvlQs  execnted  and  delivered  to  H.  M.  Bop- 
leTt  Esq.,  a  paper,  of  which  the  following  la 
a  copy:  'We,  Elizabeth  Oivler  and  Annie 
EUaabeth  Silvias,  of  West  Fairvlew,  Oomber- 
land  connty,  state  of  FennaylvanU,  being 
heirs  of  law  of  Bmann^  Neldlf,  late  of  Silver 
^rhig  towDsbii^  county  and  state  aforonen- 
tloned,  deceased,  do  hereby  renonnce  all  our 
right  to  letters  qt  administration  upon  tiie 
estate  of  said  deceased,  and  desire  that  the 


same  may  be  granted  to  H.  M.  Rn^ey,  Bsq., 
of  West  Fahriew,  Pa.  We  further  suggest  that 
the  said  Emanuel  Neldlg  died  leaving  no 
father  or  mother,  nor  brother  or  sister,  to  snr^ 
Vive  him,  uid  that  we  are  the  Issue  of  a  sis- 
ter of  his  fiitber,  and  to  tbe  best  ot  our 
knowledge  and  belief  the  nearest  of  kin.  In 
witness  whereof  we  have  ba%unto  set  our 
bands  this  20th  day  of  March.  1897.  Bllaar 
beth  OlTle^.  Anna  B.  Silvias.  Witness: 
BenJ.  Oivler.  John  B.  Bllvlus.'  On  Monday 
mondng,  March  22d,  prior  to  the  interment 
of  Mr.  Mddlft  the  abovMuattloiied  paper  was 
filed  with  the  register  of  wills,  and  letters  of 
administration  w«re  issued  to  H.  M.  Bnpley, 
Esq.,  as  therein  sn^^sted.  At  a  later  hour 
on  Monday  Mr.  Neidig  was  burled,  and  on  the 
following  day  fbur  of  his  next  of  Un,  being 
the  children  of  a  deceased  half-brother,  pce- 
sented  a  petition  to  tbe  register  of  wlUa,  re- 
dtlng  their  relationship  to  hbn,  and  setting 
forth  that  tbe  aforesaid  letters  of  admlnlstnir 
tton  'were  In^rovldently  granted,  and  tiioold 
be  revoked,  for  tbe  reason  that  the  parties 
who  appearedt  alleging  or  rc{presaitlng  that 
they  were  the  next  of  kin  of  said  decedent, 
and  who  rmonnced  tl»lr  alleged  rlgAit  to  letr 
ters  ot  administration  upon  bis  estate,  and 
suggested  that  the  same  be  granted  to  the 
said  H.  M.  Riq^ey,  Esq.,  are  not  ttus  next  ot 
kin  of  said  decedent,  and  therefore  not  enti- 
tled to  letters,  mt  had  they  the  right  to  re- 
nounce and  suggest  in  whose  favor  tbe  some 
should  be  gianted;  that  the  right  to  letters 
of  adminlstratton  is  vested  under  the  law  in 
one  m  more  of  your  petltfonm,  ot  in  sa<A 
person  or  pwsons  that  th^  may  see  fit  to 
nominate,  in  the  event  of  a  renunciation  of 
their  right  to  said  letters,'  eto.  The  petition 
ccmduded  by  praying  that  a  citation  should 
be  Issued  to  H.  M.  Biqiley,  Esq.,  command- 
ing him  to  aH>ear  upon  a  fixed  diqr  and  abow 
cause  why  the  letters  of  administration 
should  not  be  revoked.  The  adminlstmtor 
filed  an  answer  to  the  dtatton,  la  which  he 
set  fbrth:  It  Is  not  true  that  satf  letten  ot 
admlnistratUm  were  issued  to  your  rsspond- 
ent  improvidently,  but  lavrfol^,  on  the  nom- 
ination of  the  next  of  kin  of  said  Emanuel 
Neidig,  residing  In  tbe  county  of  Combeiland. 
That  tlw  parties  who  nominated  your  reaipcHid- 
ent  are  the  next  of  kin,  as  he  Is  informed  and 
believer  and  entitled  to  lettos,  and  respond- 
ent denies-  that  the  petitioners  ore  such  next 
of  kin  08  ore  entitled  imder  the  act  of  as- 
sembly to  letters  of  administration  vpoa  tbe 
estate  of  Emanuel  Neldlg,  deceased.  Be- 
Bpondent  therefore  prays  that  said  dtetlon  be 
dlamiased  at  cost  of  p^tioners.' 

"Upon  tbe  question  of  fact,  as  thus  nude  19, 
evidence  was  taken  which  clearly  showed 
that  the  next  of  Idn  of  Emanuel  Neldlg  at 
the  thne  of  his  death  were  the  children  of 
three  half-brothers,  previously  deceased.  Aft- 
er carefully  examining  the  testimony  we  do 
not  see  why  the  register  beslteted  In  reocbhig 
this  condnslon,  for  it  was  plainly  estahUstaed; 
so,  likewise,  it  was  dwwn  that  the  reJation- 
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ship  between  Meb.  Glrler  and  Mn.  SflTlna 
and  the  decedent  yna  not  so  cloee,— his  foth- 
07*8  siBter  having  been  fheta  grandmother. 
SabdlTlsIon  6  ct  flectbm  4  of  tbe  act  of  .^ull 
fi,  1833.  provides  that  in  a  case  such  as  the 
present  one  the  personal  estate  of  the  Intes- 
tate shall  be  distributed  among  bis  brothers 
and  sisters  and  their  Issue  'without  any  dis- 
tinction of  blood.*  In  regard  to  the  descent 
of  personal  property  there  is  no  distinction  be- 
tween brothers  and  sisters  of  the  whole  and 
half  blood.  In  re  Miller's  Estate,  2  Woodw. 
Dec.  174  Nor  is  there  a  dlstUiction  between 
them  as  to  the  grant  of  letters  of  administra- 
tion, for  they  are  all  in  the  nearest  degree  of 
consangulnl^  with  the  decedent  Knee's 
Appeal.  59  Pa.  St  65.  Section  22  of  the  act 
of  Bfarch  16,  1832,  directs  that  the  register 
shall  grant  letters  to  the  widow,  if  any.  of  the 
dec^ent  ta  to  such  of  bis  relations  or  kin- 
dred as  1^  law  may  be  entitled  to  the  residue 
of  his  personal  estate,  or  to  a  share  or  shares 
therebi  after  paymei^  of  his  debts,  exc^  in 
case  of  their  refnsal  to  act  or  Incompetent^. 
If  the  parties  entitled  to  letters  do  not  desire 
to  personally  settle  the  estate  they  may  name 
a  suitable  persim  to  do  so,  and  the  reglst^ 
most  r^ard  their  selection.  The  <qtolon  of 
SiOsfi  Watson  In  Jones*  AK>eal.  10  Wkly. 
Notes.  Cas.  248,  which  was  adopted  by  the 
sniweme  court  contains  the  foUowtaig  appo- 
rite  language  on  this  sublect:  1  feel  very  con- 
fident that  no  case  can  be  found  where  it  has 
been  held  that  the  register  Is  at  liberty  to 
disregard  the  dearly-expressed  wishes  of  the 
parties  pnteimA  by  the  law  and  entltied  to 
tbe  estate,  whether  they  be  residents  of  this 
commonwealth  or  beyond  Its  borders,  and 
grant  letters  to  a  total  stranger,  whose  only 
biterest  Is  the  expectation  of  eaniing  commis- 
sions by  his  services  in  the  execution  cS  the 
tnut  *  *  *  If  the  parties  who  are  entt- 
Qed  to  the  estate  are  not  hi  a  position  to  ad- 
mlnlstur  It  themselves,  then  the  trust  should 
be  committed  to  thdr  ntunlne^  who  has 
their  confidence  and  whose  services  are  to  be 
paid  tor  from  their  funds.'  As  soon  as  it  was 
shown  that  Mrs.  Glvler  and  Mrs.  SUvlus,  at 
whose  Instence  the  admbiistratcw  was  ap- 
potated,  had  no  interest  whatever  In  Bmanuel 
Neldlg's  estate  the  inreeent  letters  should 
have  been  at  once  canceled,  uid  otbers  is- 
sued accordhig  to  law.  Henry  O.  Ocker  and 
Sarah  Otikvt,  by  papers  filed  with  tbe  register 
tm  AihH  Btii,  became  parties  to  the  petition 
to  have  the  outstanding  letters  revoked; 
hence,  aU  itf  tlie  Interrated  parties  who  are 
residoito  in  this  county  have  united  ht  tbe 
same  prayer.  Why  should  their  request  not 
be  granted?  It  is  futile  to  say  that  none  of 
the  petitioners  made  application  for  letters. 
Mr.  Bopley  was  appointed  in  unseemly  haste, 
without  notice  to  the  next  of  kin,  and  before 
the  deceased  bad  been  burled,  upon  the 
strength  of  a  so-called  renunciation,  signed  on 
the  day  of  his  death  by  two  persons,  neither 
of  whom  had  a  Jot  of  right  to  bis  property  or 
any  part  of  It  Those  entiOed  to  the  esta^ 


who  live  here,  began  jwoceedbigs  wtthont  de- 
lay to  have  the  mistake  rectified,  and  have 
vigorously  jiressed  the  matter  to  ito  present 
stage;  the  allegations  upon  which  they  based 
their  claim  to  relief  having  been  fully  sustain- 
ed by  evidence  taken.  Upcm  the  day  of  argu- 
ment  thare  was  filed  with  the  court  a  paper, 
signed  by  Ihe  six  next  of  kin  resident  In  the 
county  and  two  others.  renoundiME  their  rl^t 
to  letters,  and  requesting  that  they  be  Issued 
to  Jacob  8.  Melly,  of  Silver  Spring  township. 
This  document  Is  herewith  transmitted  to  tbe 
register.  That  Mr.  Bui^ey  Is  well  qualified 
to  perform  the  duties  of  administrator  is  Im- 
matodal,  for  his  appointment  to  the  position 
was  obtained  without  tbe  knowledge  or  con- 
sult of  any  of  the  distributees,  and  It  Is  now 
sought  to  have  him  retained  In  tbe  jOace 
against  their  protest  To  permit  this  to  be 
done  would  be  violative  both  of  the  rules  of 
business  and  of  the  prlndides  of  law.  And 
now,  June  8,  1887,  the  appeal  la  sustain^, 
and  It  Is  ordered  that  the  lettws  ot  adnUnis- 
tration  In  the  estote  of  Btmannel  Neidlg,  He- 
ceased,  which  were  granted  to  H,  M.  Rupley, 
Bsq.,  be  and  the  same  are  hweby  vacated; 
and  it  Is  further  radered  that  letters  In  said 
estete  be  issued  by  the  register  of  wills  to 
Jacob  8.  Melly.  wbo  Is  a  suitable  person  and 
the  nominee  of  tiu  next  ot  Idn,  upon  his  en- 
tertng  Into  bond  witii  sureties  as  required  by 
law.  By  agreement  of  the  parties,  it  Is  order- 
ed that  the  costs  be  paid  out  of  tbe  estate." 

A.  R.  Rui^ey  and  Wetzel  &  Hambleton,  for 
appellant  B.  M.  Henderson,  J.  Webster 
Henderson,  and  Ohester  0.  Bashore,  tor  ap- 
pcUees. 

STSBBETTT,  a  J.  This  appeal  Is  from  the 
decree  of  the  orphans*  court  vacating  ''the 
letters  of  administration  whidi  were  Issued  to 
H.  M.  Bupl^,  Esq.,  In  ttie  estete  of  Emanuel 
Neidlg,  deceased,"  and  ordering  "that  letters 
In  said  estete  be  Issued  by  the  raster  of 
wills  to  Jacob  S.  MeUy»  who  Is  a  sult&ble  per- 
Boa,  and  the  nominee  ot  the  next  ctf  kin,  up- 
on his  entering  Into  bond  with  sureties  as  re> 
quired  law."  The  facte  ot  the  case,  to- 
gether  with  tbe*  questions  of  law  aridng 
thereon,  are  deariy  and  condsely  stated  In 
the  opinion  of  the  learned  president  of  the 
court  below,  and  need  not  be  recited  here. 
In  his  argument  the  appellant  says:  "There 
are  no  disputed  facto  so  far  as  this  si^kbI  Is 
concerned,  and  therefore  the  testimony  taken 
before  the  register  of  wills  is  not  printed." 
He  also  "frankly  admito  tiiat  tbe  petitioners, 
the  Ocket  family,  are  the  next  of  kin,  and  the 
letters  Issued  to  Mr.  Kupley  were  improvl- 
denUy  granted,  and  would  have  been  revolced 
by  the  reglstor  had  any  of  said  next  of  Un 
been  competent  and  applied  for  said  letters." 
Ihe  reasons  thus  stoted  as  a  Justification  of 
the  register's  refusal  to  vacate  the  letters  ad- 
mitted to  have  been  improvidently  Issued  to 
appellant  are  Mvolous  and  unsound.  The  Is- 
sue before  the  rei^ter  Involved  neither  Uie 
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competency  of  the  next  of  Un  to  adminletw, 
nor  their  demand  that  letters  issoe  to  them, 
or  some  of  them,  or  to  th^  nominee.  For 
pjoi  and  anfflcluit  reasons,  set  forth  In  th^ 
petition,  Uie  prayer  thereof  was  that  tho  let- 
ters ImproTldently  granted  to  the  appelant 
in  this  case  be  rerofced.  In  his  answer,  be 
denied  that  the  letters  were  Improvldently 
granted  to  blm,  and  averred  that  those  Iqr 
whom  he  was  nominated  wwe  the  next  of 
kin  of  the  Intestate,  and  that  the  petltlcmers 
were  not  such  next  of  tcln  as  are  entitled  to 
administer,  etc.  Under  tlie  Issue  thus  pre- 
sented, as  soon  afl  It  was  shown  that  t&e  per- 
sons who  nominated  appellant  were  not  the 
next  of  Un,  and  that  the  petitioners  were.  It 
was  the  dear  duty  of  the  register  to  reToke 
the  letters  granted  to  appellant  That  would 
have  deaied  the  wtij  for  an  api^catlon  by 
some  of  the  petitioners  or  their  nominee. 
The  only  orderly  mode  of  proceeding  was  for 
the  reglstw  to  detwmlne,  first,  whether  the 
letters  to  appellant  were  or  were  not  ImproTl- 
dently  granted.  It  wonld  bare  been  prema- 
ture fbr  the  next  of  kin  to  have  demanded 
the  issue  of  letters  to  thanaelves  w  thdr 
nominee  mitfl  the  register  had  first  revoked 
the  Improvldently  granted  lettera;  bnt,  as  we 
understand,  the  register  went  ouMde  of  the 
questions  Involved  In  the  Issue  b^re  him, 
and  decided  that,  because  the  next  of  kin 
were  lnconq>etent  to  administer,  etc..  the  let- 
ters Improvldently  granted  to  appellant 
should  not  be  revoked.  Tbla  was  simply  un- 
dertaking to  prejudge  what  was  not  then 
properly  twfore  him,  and  perhaps  never 
would  have  been.  If  he  had  rightly  decided 
the  questions  that  were  strictly  Involved  In 
the  issue  without  more;  but  he  undertook  to 
fortify  his  refusal  to  vacate  the  Improvldent- 
ly granted  letton  by  deciding  that  none  of 
Qie  next  of  kin  were  competoit  to  adminis- 
ter, etc.  Vat  reasons  clearly  and  concisely 
set  forth  in  his  opinion,  the  learned  Judge 
found  the  facts  as  now  conceded  to  be  cor- 
rect, via.  "that  the  Ocker  family  are  tbe  next 
of  kin,  and  the  letters  Issued  to  Hr.  Rnpley 
were  Improvidratly  granted,"  ete.,  and  he 
accordingly  vacated  said  letters.  He  might 
have  stopped  there,  and  left  to  the  register 
of  wills  the  granting  of  letters  to  one  w  more 
of  the  next  of  kin;  bnt  eleaiiy  he  was  not 
bound  to  do  so.  It  was.  doubtless,  evident 
to  him,  as  it  Is  to  US,  that  the  qnestions  that 
might  Bga.\n  arise  before  that  officer  bad  not 
only  been  prejudged,  bnt  were  emmeously 
dedded,  by  him.  Owli^  to  the  manner  In 
which  the  case  appears  to  have  been  beard 
and  disposed  <tf  1^  the  register,  those  quea* 
tltms  were  brought  before  t^e  court  below. 
It  was  therefore  entirely  inoper  to  incorpo- 
rate in  the  decree  the  order  that  letters  be  is- 
sued by  the  register  to  the  nominee  of  the 
next  of  kin,  etc.  The  appellant,  having  beoi 
r^htly  ousted  from  the  office  into  which  he 
was.  Inducted  with  at  least  bidecent  haste, 
has  no  right  to  Interfere  with  the  granting  of 
letters  to  any  of  the  next  of  kin  or  their  nom- 


inee. In  view  of  the  dear  and  satisfactory 
manner  In  which  tbe  qnesUfma  Invcdved  are 
disposed  of  In  the  opinion  of  the  court  below, 
further  elaboration  Is  unnecessary.  Decree 
affirmed,  and  appeal  dismissed,  at  appellants 
costs;  and  it  is  ordered  that  the  record  be  re- 
mitted to  the  court  below. 


OttPa.  8t.G«> 
RTAGB  V.  BOYBR  et  aL 
(Supreme  Court      PennsylTanla.    Jan.  8, 
1898.) 

Oil  Lbasrs— Abandouhbnt— SumoiBHCT  or  Bv^ 

PlaintlfF,  In  18S6,  acquired  an  oQ  and  gas 
lease,  which  gave  him  exclusive  right  to  drill 
for  oil  for  10  years,  and  as  long  thereafter  as  oil 
and  gaB  were  found  in  paying  quantitieB;  re- 
quired him  to  complete  a  weU  within  a  year; 
gave  him  tlie  right  to  abandon  the  pren^ses  at 
any  time,  provided  that  an  abandonment  should 
not  deprive  him  of  the  right  to  convey  oil  and  gas 
over  tne  land  from  other  lands  on  ao  annual 
rental.  Within  a  year  he  completed  a  well, 
which  was  unproductive.  In  1^7  he  notified 
the  lessor  of  his  intention  to  alundon  the  well, 
and  drew  the  cadng,  and  removed  all  his  ma- 
chinery. After  that  time  he  made  no  seardi  for 
oil  or  gas  on  the  premdses,  but  conducted  oper- 
ations is  the  vicimty,  drilling  10  wells  at  a  cost 
of  nearly  |50,000.  On  being  requested  to  sur- 
Kader  the  lease  five  years  after  be  abandoned 
his  search,  he  refused  to  do  so.  and  afterwards 
recorded  It  He  testified  that  ne  had  never  in- 
tended to  abandon  the  lease.  Eeld,  that  a  find- 
ing of  abandonment  was  justified  by  the  evi- 
dence. 

Appeal  from  court  of  common  pleas,  But- 
ler county. 

Ejectment  by  George  G.  Stage  against 
Samuel  P.  Boyer  and  others,  commenced  In 
1896,  In  which  plaintiff  claimed  under  an  oil 
lease  made  in  liS^O.  ^om  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Clarence  Walker  and  Thompson  ft  Son, 
for  ai^llant.  W.  D.  Brandon  and  B.  W. 
Oummlns,  for  ai^Ieea. 

FBLL,  J.  The  Kdaintltr  in  this  «}ectmrat 
la  the  assignee  of  a  lease  of  a  farm  for  tbe 
purpose  of  drilling  and  operating  for  eU 
and  gas.  The  defendante  are  lessees  of  the 
farm  for  the  same  purpose  imder  a  luse 
made  7%  years  after  tbe  lease  under  which 
the  plaintiff  claims.  The  single  question 
raised  Is  whether  the  plaintiff  has  lost  his 
righto  under  bis  lease  by  abandonment.  By 
the  terms  of  the  lease  the  lessee  and  his 
assigns  are  given  the  exclusive  right  to  drill 
and  iqperate  for  oil  for  the  term  of  10  years, 
and  fOT  so  long  thereafter  as  oil  and  gas 
are  found  In  paying  quantities.  Hie  lessee 
Is  bound  to  commence  operations  and  to 
complete  a  well  within  <me  year,  and  his 
failure  to  do  so,  or  to  j>aj  a  fixed  sum  for 
the  delay.  Is  ground  for  forfeiture  of  all  his 
rlghte  under  the  lease.  The  lessee  Is  given 
the  privilege  of  abandoniiq;  the  premises  at 
any  time,  bnt  an  abandonment  does  not  de- 
prive him  of  the  right  to  conv^  oil  and  gas 
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OTer  the  land  from  otb^t  lands,  upon  the 
parment  of  an  annual  rental  for  the 
prtTllege.  Within  a  year  the  plaintiff  com- 
pleted a  well,  which,  after  a  thorough  test, 
was  found  to  be  unproductive.  In  1887  he 
notlfled  the  lessor  of  his  Intention  to  aban- 
don the  well,  assigning  as  a  reason  that  It 
was  of  no  value;  and  he  then  drew  the 
casing,  plugged  the  hole,  and  removed  all  of 
his  machinery  and  appliances  from  the 
premises.  He  has  not  since  made  any 
search  for  oU  or  gas  on  this  farm,  but  has 
conducted  operations  on  others  In  the  vi- 
dnl^,  which  were  leased  at  the  same  time, 
and  had  drilled  16  wells  at  an  expenditure 
ot  neariy  $00,000.  Four  or  five  years  after 
the  plaintiff  abandoned  his  search,  he  was 
asked  by  the  lessor  to  surrender  his  lease. 
This  request  he  refused,  saying  he  Intend- 
ed to  ke«p  It  He  afterwards  procured  an 
assignment  of  his  partner's  interest  In  the 
lease,  and  recorded  the  lease  and  the  as- 
Blgnment  He  testified  at  the  trial  that  he 
had  not  abandoned  the  lease,  and  that  he 
had  never  Intended  to  do  so.  The  learned 
Jodge,  .  before  whom  the  case  was  tried  with- 
out a  jury,  considering  all  of  the  testimony, 
found  as  matter  of  fact  "that  the  idalntlff, 
considering  the  well  he  drilled  as  a  suf* 
fldent  test,  abandoned  further  operations 
under  this  lease,  and  abandoned  It,  because 
he  had  foiled  to  find  either  oil  or  gas."  This 
finding  of  fact,  If  justified  by  the  evidence, 
fully  sustains  the  judgment  entered,  and  It 
Is  unnecessary  to  consider  the  oUier  find- 
ings of  ttuct  or  law  upon  which  also  It  Is 
based. 

The  leases  of  the  different  farms  In  the 
locality  were  entirely  Independent  of  each 
other,  and  there  Is  no  foundation  In  the 
testimony  for  the  argument  that  the  aearch 
OB  other  farms  was  made  with  a  view  to 
determine  irtietlier  there  was  an  oil  belt  ex- 
tentfiV  under  the  farm  In  question,  and 
whether  the  water  In  the  whole  section 
could  be  exhausted  by  pumping.  The  plain- 
tiff did  not  so  testify,  although  he  was  given 
the  fullest  opportunity  to  state  what  his 
Intentions  were  at  the  time.  The  lease  gave 
htan  two  rights.— one  to  search  for  oil  and 
gas,  title  otbw  to  conv^  oil  and  gas.  In  pipes 
ftom  other  lands  through  and  over  the  farm 
leased.  The  second  right  would  continue 
after  the  abanduiment  of  the  first.  It  was 
a  right  for  which  he  was  not  required  to  p^ 
until  he  used  It,  and  wbldi  might  be  of 
great  value  to  him  white  operating  In  thh 
toeallty.  The  lease  was  the  written  evi- 
dence of  his  right,  and  an  explanation  of  his 
refusal  to  surrender  the  lease  five  years 
itfter  he  had  given  iq>  the  search  for  oU  and 
gas  Is  found  in  Us  desire  to  preserve  this 
right.  He  had  reserved  the  privilege  of 
abandoning  the  lease  at  any  time.  After  a 
thorough  teat,  he  gave  up  the  search,  aban- 
doned tbe premises, and  neveragaln  resumed 
operation.  With  these  facts  clearly  estab- 
llsbed,  and  unexplained  by  his  testimony 


01  by  any  course  of  action  which  Indicated 
an  intention  to  return  and  explore  for  oU 
or  gas,  the  learned  judge  was  justified  in 
finding  that  be  had  exovlsed  his  reserved 
privilege,  and  abandoned  the  lease;  and  on 
this  finding  the  judgment  is  affirmed. 


'OBAk  K.HO 

In  rs  ALLISON'S  BBTATBl 

Appeal  of  FIRST  NAT.  BANK  OF  INDIANA 
OOUNTI. 

(Supreme  Court  of  Peougrlvanla.    Jan.  8; 
1888.) 

AaSIOXHBHT    vox    CBIDrCOM— SaLB  — FSADD— 

AocouimKO  BT  AaaiBNBC. 
Where,  at  asalgnee's  sale,  the  asalgnee  has 
me  proveety  bid  off  In  the  name  of  H.  with- 
out Els  koowledge  or  eonaent;  and  wbm  H.  is 
informed  thereof  it  la  agreed  that  he  Bhall  take 
the  property  only  in  caae  a  better  purchaser 
caiinot  be  procured;  and  thereafter  the  assignee 
has  H.  coDTcr  the  property  to  Z.,  oeither  H. 
nor  Z.  malting  an;  payment;  and  thereafter  it 
is  sold  to  B.,  at  a  la^  advance,  through  a  real- 
estate  agoit,  the  assignee  doling  with  B.,  and 
coDTeylng  to  him  the  idea  that  it  was  hla  pn^ 
wty.— the  assignee  should,  failing  to  show  what 
was  done  with  the  purchase  money  paid  hj  B., 
or  that  he  acted  in  good  faith  In  the  entire  trans- 
action, be  charged  with  the  full  amount  paid  by 
B.,  leaa  the  commisslonr  of  the  real-eatate  agent 

Appeal  from  court  of  common  pleaa,  In- 
diana county. 

Accounting  by  W.  0.  Brown,  assignee  for 
the  benefit  of  creditors  of  T.  R  Allison. 
From  a  judgment  dismissing  exceptions  to  the 
confirmation  of  the  account,  the  First  Na- 
tional Bank  of  Indiana  County,  Pa.,  a  cred- 
itor, appeals.  Reversed. 

John  P.  Blair,  for  awellaat  J.  N.  Banks^ 
for  appellee. 

STERBEOrr,  O.  J.  In  January,  188fl^  T.  a 
Allison  executed  a  deed  of  voluntary  aaslgn- 
ment,  for  the  benefit  of  creditors,  to  the  ap- 
pellee, William  O.  Brown,  who  thereupon  ac- 
cepted the  trust,  and  entered  upon  the  dis- 
charge of  the  duties  thereof.  Shortiy  aftw- 
wards,  the  court  on  his  petition,  ordered  a 
sale  of  certain  assigned  real  estate.  Includ- 
ing a  tract  of  114  acres,  known  as  the 
"Schlenuner  Farm."  After  cmieideral^e  delay, 
the  assignee,  in  his  return  to  a  plories  order, 
reported  the  Schlemmer  farm  sold,  August 
Sa  1887,  to  John  Hill,  for  ^28,  and  there- 
upon the  sale  was  confirmed.  While  the  as- 
signee's deed  toe  this  land  Is  dated  Octo- 
ber 13,  1887,  it  was  not  acknowledged  nntll 
July  1,  1880.  Two  days  later,  Cor  Qie  alleged 
consideration  of  $1,200,  Hill  and  wife  con- 
veyed the  same  to  Qeorge  D.  Zelgler.  who, 
with  his  wife,  on  July  1,  1883.  executed  a 
deed  for  the  same  to  P.  C.  Muth  and  Jacch 
Bnhite  for  the  conslderatiou  of  ¥3,225,  as 
repressed  In  the  deed.  After  being  dted  to 
do  so,  the  assignee,  on  July  17,  1890,  filed  an 
account  in  which  he  charged  Umsdf  .with 
9029  as  the  amount  realised  from  the- sale 
of  the  Scdilemmar  fsrwr   To  this  tho  ainwl- 
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lant  bank  exccfpted,  and  on  June  22,  1884. 
br  leave  of  court,  filed  tlie  f^wlB«  addi- 
tional and  more  spedflc  nception:  "Instead 
of  charging  hlms^  with  (929.00  realized 
fimn'the  sale  ct  114  acre*  land  in.Ganoe 
township,  accoontant  should  ehi^»  hlnu^ 
with  either  98,250  or  $3,500,  the  said  land  hav- 
ing'beea  pun^iased  by  the  aald  "W.  G.  Brown 
at  tlie  assignee's  aale  for  Us  tmn  boi^t 
through  John  Hill,  and  afterwaida  sold  or 
caused  to  be  sold  by  said  Brown  for  tither 
«8,2C0  or  $3,500,  to  Bohlte  and  Unth  at  pri- 
vate sale,  effected  said  Brown,  or  throngh 
his  agents;  that  these  matters  were  untmown 
to  excitants  when  the  previoiia  ezcepUona 
were  ffled."  Thla  exception  was  vlrtoally 
dismissed  by  the  learned  judge  who  aptdaXky 
presided  at  the  hearing,  and  ttmt  cotustitates 
the  main  snblect  of  complaint  In  this  appeal. 
He  In  substance  h^  Uiat  there  was  no  snch 
proof  of  "supine  n^Iigence,**  or  "fraud,"  or 
"want  of  good  faith"  on  the  part  of  the 
trustee  as  would  Justify  the  court  In  suataln- 
isig  the  ax»ptlon,  and  surcharging  the  ac- 
countant accordingly.  In  this  we  think  he 
was  mistaken.  Our  consideration  of  the  tes- 
timony bas  led  us  to  a  very  dlfr^ent  con- 
clusion. It  clearly  appears  that  HtU  did  not 
authorize  the  purchase  of  the  farm.  He  was 
not  presoat  at  the  sale,  and  did  not  know 
untU  afterwards  that  the  property  had  been 
bid  In  bis  name.  He  paid  no  purchase 
money,  nor  did  any  one  pay  any  for  htm.  In 
the  course  at  hia  testimony  he  says:  "Of 
course,  1  didn't  buy  this  Schlemmn-  piece  at 
putrilcsale.  I  consummated  the  sale.  I  didn't 
know  it  was  knocked  down  to  me  at  $929.00. 
Sheriff  Brown  told  me  of  the  sale.  I  think  it 
was  in  1887,— along  there  snnewbere.  I  didn't 
pay  hhn  any  money.  I  think  it  was  In  July, 
1890,— sometime  along  there,— he  made  me  a 
deed.  I  didn't  get  my  deed  sooner  Just  be- 
cause I  was  waiting  to  know  whether  I  would 
get  It  I  agreed  to  take  it  at  that  price,  but 
I  didn't  know  but  be  could  get  a  better  lalce, 
and  would  not  let  me  have  It.  *  *  *  From 
1887  to  1800,  I  didn't  go  out  to  see  this  laud. 
I  waited  to  hear  from  It.  I  paid  no  taxes.  I 
got  no  rents  from  It  Ifidn't  get  a  dollar  of 
the  crops.  I  didnt  hire  anybody  to  look  aft- 
er It  I  let  It  alone  until  I  could  bear  from 
It— what  they  were  going  to  do,~wtaether 
they  were  going  to  let  me  have  it  or  not** 
The  ass:^ee  himself  testified  that  he  bad  the 
property  bid  off  tu  the  name  of  John  Hill 
without  the  knowledge  or  consent  of  the  lat- 
ter. He  further  said:  "I  came  home,  made 
my  return,  and  took  the  deed  down  to  John; 
and  John  preferred  not  to  take  it  although 
he  says,  *If  you  can't  get  any  one  else  to 
take  it  come  back,  and  I  will  pay  you  for  It.' 
I  went  away  that  day.  a  long  time,  ana  I 
saw  George  Zelgler  one  day;  talked  to  him. 
George  says,  'Believe,  if  I  had  It  I  could  sell 
It^  So  I  aaked  him  If  he  would  take  it 
and  he  said  he  would.  Then  I  went  down 
and  got  Mr.  Hill  to  make  the  deed  to  George 
Zel|4ar,  and  I  told  Zelgler  I  would  help  him 


toseUlt  Bo  I  did.  and  I  did  help  to  sell  it" 
It  appears  from  the  testhmHiy  of  these  par- 
ties themselves  that  Hill  was  to  bave  the 
farm  only  bi  the  event  that  no  other  and  bet- 
ter pnrcAubser  could  be  procured.  I«  fact 
the  deed  to  HOI  was  not  oecnted  and  de> 
Uvored  until  a  reasonable  iwo^ect  ot  secur- 
ing such  purchaser  was  presented.  Hill  paid 
00  money,  and  recced  none.  -  He  appears  to 
have  been  a  mere  conduit  selected  }3j  the 
trustee  fOr  the  purpose  ol  passing  the  title 
to  some  one  dse  at  an  enhnncefl  pric^  and. 
upon  his  coDTcrii^  to  ZeStpMt  be  vlrtoslly 
dropped  out  ot  the  case.  It  is  very  evldoit 
that  so  far  as  he  waa  concerned,  the  scheme 
that  was  or^Snally  devised  was  carried  out 
The  testimony  of  the  trustee  further  shows 
that  Zelgler  took  tlUe  to  the  farm  for  the 
sole  purpose  of  finding  a  por^iaser  and  ef- 
fecting an  advantftgeoua  sale;  and  that  too, 
was  successfuL  The  bona  fides  of  the  ir- 
regular and  circuitous  transaction,  so  far  as 
the  trustee— ^|»tfluil>-ls  conoenied,  depends 
on  the  purpose  Ua  which  the  title  was  cm- 
v^ed,  flist  to  Hfil,  and  afterwards  him  to 
Zelgler.  If  It  was  done,  not  with  the  view 
of  realising  s  hl^mr  and  better  price  for  the 
benefit  of  the  aaalgned  estate,  but  for  the 
purpose  of  ben^ttog  the  trustee  personally, 
and  that  object  was  accompllahed  by  the  sale 
to  Muth  and  Bohlte,  there  cannot  be  any 
question  that  It  was  a  bad-faith  transactW 
—a  fraud  upon  the  assigned  estate,— which 
should  not  be  pormltted  to  sueceed  in  any 
court  of  Justice.  That  It  was  audi  a  trans- 
action. BubstantUUy  as  dalmed  by  the  ap- 
pellant, ai^ears  to  be  clearly  estaUlshed  by 
the  evidence,  the  decided  weight  of  which 
pobtts  unmistakably  to  that  conclusion:  All 
the  facts  and  cbrcumstances  harmonize  there- 
with, and  cannot  be  reconciled  with  any  oth- 
er .hypothesis  that  can  be  reasonably  sug- 
gested. The  conveyance  from  Hill  to  Zelgl^ 
was  evidently  procured  for  the  purpose  of 
ultimately  effecting  an  advantageous  sale  for 
the  app^lee's  personal  benefit  It  was  the 
appellee  who  procured  the  agent  Ham, 
through  whom  the  sale  to  Muth  and  Buhlte 
was  effected.  It  was  he  who  gave  said 
agent  $150  for  flnuing  the  purchasers.  Ham 
testified  that  Brown,  the  af^Uee,  "alwayi 
conveyed  to  me  the  Impression  that  it  was 
his  land."  When  the  purchasers  were  found, 
it  was  Brown  who  dealt  with  them.  Buhlte 
so  testified,  and  also  said  be  had  uerer 
heaid  any  further  than  that  it  belonged  to 
Captain  Brown.  When  the  consideration  for 
the  conv^anee  was  paid.  It  was  Brown's 
son  who  handled  the  money.  It  Is  also  a 
significant  fact  that  Zelgler  paid  nothing  for 
the  property  at  the  time  the  deed  to  him 
bears  date.  In  addition  to  all  these  and  oth- 
er facts  shown  by  the  evidence,  the  uncon- 
tradicted testimony  of  Zelgler  Is  that  he 
realized  not  more  than  |200  from  the  transac- 
tion. Without  further  reference  to  the  tes- 
tlmouy  In  detail,  we  bave  such  a  condition  of 
affairs,  clearly  established  b7  ttae  decided 
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weight  of  tbe  evidence,  as  caat  upon  the  ap- 
pellee tbe  burden  of  prortng  wbat  dl^iosltlon 
ynm  made  oi  tbe  purchase  mon^  paid  by 
Mnth  and  Bnblte,  and  that  he  acted  In  good 
taltb  In  tbe  entire  transaction;  and,  bavlng 
tailed  to  do  either,  be  should  be  snrcbai^ed 
wltb  the  dlff^ence  between  tbe  $929,  with 
wblch  be  charged  himself  In  his  account,  and 
the  ¥3,22S,  consideration  named  in  the  deed 
to  Untb  and  Buhlte,  except  so  much  thereof 
as  is  shown  to  have  been  legitimately  dls- 
bm«ed.  It  does  not  appear  that  Zele^er  did 
anything  that  entitled  him  to  compensation 
In  the  shape  of  commissions  on  the  sale,  or 
otherwise;  and  it  would  be  unjust  to  the  trust 
estate  to  allow  such  payment  The  same 
may  be  said  of  other  payments  or  deductions 
made  In  furtherance  of  ihe  attempt  to  de<- 
fraud  the  trust  estate.  The  only  commission 
that  can  wltb  any  propriety  be  allowed  is  the 
fl50  paid  to  tbe  agent  who  procured  the  last 
purchasers  without  tcnowledge  of  the  Intend- 
ed fraud.  With  this  exception,  the  assignee 
should  be  surcharged  with  the  difference 
abore  stated,  wltb  Interest  from  July  1, 1893, 
tbe  date  of  the  last  sale. 

The  decree  of  the  court  below  Is  reversed 
and  set  aside,  at  appellee's  costs,  as  to  the 
matters  complained  of  in  tbe  specifications 
of  error,  and,  to  the  extent  above  stated,  ap- 
pellant's exception  Is  sustained;  and  It  Is 
further  ordered  that  tbe  record  be  remitted 
to  the  court  below,  with  Instructions  to  pro- 
ceed, without  unnecessary  delay,  to  final  de- 
cree In  accordance  with  this  f^lnion. 


(US  Fa.  SL  BH) 

SMITH  T.  METROPOLITAN  MFB  INS.  CO. 
(Supreme  Coart  of  PeimsflTania.    Jan.  8, 
1898.) 

AOTIOM  OS  LiFS  iKSUtt&KCE  PoLICT— MiSRBPRE- 
SBIITATIOIfa  or  Iksdbkd— QuKs- 
TIONB  FOR  JUKT. 

1.  In  an  action  on  a  life  policy,  whether  in- 
sured was  in  souod  health  at  the  time  the  policy 
was  issued  is  a  question  for  the  jury,  where 
time  is  a  positire  conflict  In  the  endence  as  to 
his  health  at  that  time. 

2.  In  an  action  oq  a  life  policy  issued  in  April, 
1894,  it  appeared  that  the  insured  stated  in  his 
ai^licatlon,  in  answer  to  questions,  that  he  had 
not  had  disease  of  the  Iieart;  that  about  four 
montiiB  previoiitly  he  had  typhoid  fever  for 
about  six  or  aeven  weeka.  from  which  he  bad 
fully  recovered;  and  that  he  was  attended  bj 
Dr.  D.  The  latter  testified  that  the  hiBored 
then  had  "a  dilated,  weak  heart":  that  no- 
body could  core  it;  and  he  had  it  in  Aftil,  1894. 
His  janior  partner  stated  that  he  occasionally 
visited,  inaured,  and  he  thoos^t  be  had  "neuras- 
thenla  and  a  weak  heart"  T.,  another  physician, 
said  that  from  an  examination  made  in  April, 
1893,  he  thought  there  was  a  slight  paralysis 
on  one  side.  Defendant's  medical  examiner  re- 
ported that  insured  bad  no  "intermittence  or  Ir- 
regularity or  undue  strength  or  weakness  in 
heart  action,"  and  that  bis  chance  of  life  ap- 
peared to  he  first  class.  Such  report  was  sus- 
tained by  his  testimony,  in  which  he  explained 
the  nature  and  extent  of  his  examination,  and 
that,  as  to  tiie  condition  of  the  heart  and  lungs, 
it  was  thorough.  Several  of  insured's  ac- 
quaintances testified  that  he  appenred  to  be  a 
strong  and  healthy  man.   Beld,  tiiat  tbe  court 


conld  not  say,  as  a  matter'  of  law,  that  Insured 
had  a  weak  heart  when  the  policy  was  issued, 
or  that  his  statement  that  D,  attended  him  for 
^phoid  fever  was  untrue. 

3.  Insured  stated  he  had  not  consulted  any 
physician  other  than  D.;  and  Instired's  brother 
testified  that  when  insured  was  examined  by 
Dr.  T.,  in  Apnl,  1893,  he  complaiued  of  the 
heat;  that  be  was  up  anA  about  the  house 'half 
an  hour  afterwards;  and  that  he  asked  the  doctor 
the  next  day  .what  was  the  matter  with  his 
brother,  and  was  told  "it  was  a  rvsh  of  Uood 
to  the  head."  T.  testified  that  insured  was  about 
town  a  day  or  two  afterwards.  Bdd  that, 
whether  there  was  bod  faith  or  materiAltty  io  the 
omission  of  insured  to  mention  T.  and  D.'s  junior 
partner,  in  the  answer  to  such  question,  was 
for  the  Jury. 

Appeal  from  ooort  of  ccHnmon  pleaB,  West- 
moreland county. 

Action  by  Katie  Smith  against  the  Hetzo- 
politan  Life  Insurance  Company  on  a  life  In- 
surance policy.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

The  affidavit  of  defense  Is  as  follows:  **Be- 
ton  me,  tbe  undersigned,  a  notary  public.  In 
and  for  said  county,  personally  appeared  John 
Heathcote,  who,  being  duly  sworn,  deposes  and 
says  that  be  is  the  superintendent  of  the  de- 
fmdant  company  for  tbe  HcKeesport  district, 
and  that  tbe  defendant  company  above  named 
has  a  Just,  full,  and  legal  defense  to  the  whole 
of  the  plaintifTs  claim  In  tbe  above  stated  ac- 
tion, tbe  nature  of  which  Is  as  follows,  to  wit: 
First.  The  first  condition  upon  which  said  pol- 
icy was  issued,  as  indorsed  thereon,  Is  as  fol- 
lows: '(1)  No  obligation  la  assumed  by  this 
company  upon  this  policy  until  the  first  pre- 
mium has  been  paid,  nor  prior  to  tbe  date  of 
the  poll(7,  nor  unless  upon  said  date  the  In- 
sured is  alive  and  In  sound  health.*  Upon  tbe 
date  of  said  policy,  to  wit,  tbe  SOth  day  of 
April,  1894,  the  insured  was  not  In  sound 
health,  as  deponent  Is  informed  and  believes, 
and  expects  to  be  able  to  prove  upon  the  trial 
of  this  cause.  Seccmd.  The  ai^licatlott  for 
said  policy,  which  was  signed  by  tbe  Insured. 
Henry  J.  Smith,  dated  April  28,  1894,  contain- 
ed, Inter  alia,  the  following  questions  and  an- 
swers: 'Have  you  ever  had  •  •  •  disease 
of  the  heart?  Ans.  No,'— whereas  tbe  Insured 
had  been  troubled  with  a  *weak.  Irritable  hearf 
and  neurasthenia,  and  had  been  und«  treat- 
ment by  a  physician  therefor  at  divers  and 
sundry  times  between  the  16th  day  of  October. 
1893,  and  the  date  of  said  policy,  as  deponoit 
Is  Informed  and  believes,  and  expects  to  be 
able  to  prove  on  the  trial  of  this  cause.  Third. 
Said  application  contains  the  following  ques- 
tions and  answffl^:  '(3)  Give  full  particulars 
of  any  Illness  yon  may  have  had  since  child- 
hood, and  name  of  medical  attendant  or  at- 
tendants. Ans.  About  four  months  ago  had  an 
attach  of  typhoid  fever  lasting  some  six  or 
seven  weeks,  and  from  which  he  has  fully  re- 
covered. Attended  by  Dr.  Donnelly,  of  La- 
tiobe,  Pa,  (4)  When  were  you  last  confined  to 
the  house  by  Illness?  Ans.  Four  months  ago.' 
'(6)  (a)  Name  and  residence  of  your  usual 
medical  attendant?  Ans.  Dr.  H.  L.  Donnelly. 
Latrobe,  Pa.  (b)  When  and  for  what  have  his 
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services  been  required?  Ana.  Four  montlu 
ago,  for  typhoid  fever.  (7)  Have  you  consult- 
ed any  other  physicians?  If  so,  when  and  for 
what  purpose?  Ans.  No.*  These  answers,  takoi 
together,  were  untme,  because  the  insured  was 
attended  by  Dr.  Donnelly  ttx  another  Illness 
than  the  one  set  out  therein,  viz.  from  the  16th 
of  October,  1893,  at  divers  tlm^  up  to  the  date 
of  the  policy,  and  afterwards,  until  May,  1896, 
for  'nervous  debility  and  weak  heart  and  cere- 
bral emboUsm,  resulting  In  softening  ol  the 
brain';  and  said  answers  are  also  untrue,  be- 
cause the  insured  was  attended  by  Dr.  Joa.  D. 
Casey  several  times  between  the  23d  day  of 
Octob^,  1893,  and  the  date  of  the  policy,  as 
deponent  is  Informed  and  believes  and  expects 
to  be  able  to  prove.  Fourth.  Bald  insured  nev- 
er recovered  from  the  effects  of  the  first  at- 
tack  In  October,  1893,  but  was  in  unsound 
health  from  that  date  until  the  time  of  his 
death,  although  there  were  periods  of  tempo- 
rary Improvemait  In  his  condition,  as  deponent 
Is  informed  and  beeves  and  expects  to  be 
able  to  proTB  on  the  trial  of  tills  cause^** 

GaJther  ft  Woods  and  Jennings  ft  Wasson, 
for  aK>elIattt  Moorehead  ft  Head,  for  a»- 
pellee. 

McCOLLUM,  J.  On  the  30th  of  April. 
1891,  the  defendant  company  issued  a  policy 
of  insurance,  in  the  sum  of  fl,000,  on  the 
life  of  Henry  J., Smith,  who  died  on  the  6tb 
of  September,  1896.  The  Insurer  now  re- 
fuses to  pay  the  insurance  money  on  two 
grounds:  (1)  The  Insured  was  not  in  sound 
health  "upon  the  date  of  the  policy";  and 
(2)  his  answers  to  certain  questions  con- 
tained In  his  application  for  insurance  were 
untrue.  The  first  ground  on  which  pay- 
ment is  resisted  is  sufficient,  it  established 
by  competent  evidence,  to  bar  a  recovery; 
and  so  Is  the  second  ground,  If  the  answers 
complained  of,  although  made  In  good  faith 
by  the  applicant,  relate  to  some  matter  ma- 
terial to  the  risk.  "Statements  made  by  ah 
applicant  for  life  insurance,  which  are  in- 
correct and  untrue,  will  not  avoid  the  pol- 
icy, If  they  are  Immaterial  to  the  risk,  and 
are  made  In  good  faith  and  In  the  belief 
that  they  are  true."  Hermany  t.  Asaocla- 
Uon,  151  Pa.  St  17,  24  AtL  1064;  Act  June 
23,  188C  (P.  L.  134).  In  the  case  now  under 
consideration  there  is  a  positive  conflict  in 
the  evidence  respecting  the  health  of  the  in- 
sured at  the  time  of  the  issuance  of  the  pol- 
icy on  his  life.  It  Is  conceded  that  he  had  a 
serious  Illness  In  October  and  November, 
1693,  which  lasted  about  seven  weeks,  and 
that  during  that  time  Dr.  D.  H.  Donnelly  was 
the  physician  in  charge  of  his  case.  Don- 
nelly testified  that  he  then  had  "a  dilated, 
weak  heart,"  and  when  asked  If  he  had  It  on 
the  30th  of  April.  1894.  he  replied:  "Why, 
certainly;  that  continued  all  the  time.  He 
never  got  well  of  that  Nobody  can  cure 
tbat"  Dr.  Oasey,  who  was  the  Junior  part- 
ner of  Dr.  Donnelly,  was  not  called  as  a 


witness,  but  he  made  a  written  statement 
which  indicates  that  he  occasionally  visited 
the  patient,  In  the  absence  of  his  senior,  and 
thought  he  had  "neurasthenia  and  a  weak 
heart"  Dr.  Thomas  testified  that  he  be- 
came acquainted  with  the  deceased  during 
his  residence  in  BdUllerstown.  Butler  county, 
and  that  be  was  called  on  the  8th  of  April, 
1898,  tn  attend  him;  that  from  his  examina- 
tion of  him  he  thought  "there  was  a  slight 
paralysis  on  one  side";  that  he  made  no 
note  of  the  occurrence;  and  that  he  depend- 
ed entirely  upon  his  memory  for  his  account 
of  It  The  witnesses  to  whose  testimony 
we  have  referred  are  the  witnesses  relied  on 
by  the  defendant  company  to  establish  its 
contention  that  the  deceased  was  not  In 
sound  health  when  the  policy  was  Issued. 
It  will  be  noticed  that  Dr.  Donnelly,  who 
was  the  only  physician  employed  by  him 
after  bis  removal  to  Latrobe,  never  Intimat- 
ed to  him,  or  to  any  person  dependent  upon 
him,  or  interested  In  his  welfare,  that  the 
condition  of  his  heart  disabled  hiin  from 
carrying  on  the  business  In  which  he  was 
engaged.  Surely,  If  It  was  clear  to  his  med- 
ical attendant  that  his  disability  was  such 
as  to  preclude  violet  exertion,  and  the  car* 
rying  or  lifting  of  heavy  loads,  he  should, 
and  probably  would,  have  been  advised  of 
It  Be  this  as  It  may,,  there  is  direct  evi- 
dence In  the  case  which  negatives  Dr.  Don- 
nelly's view  of  the  nature  and  cause  of  his 
illness  in  October,  1893.  Dr.  McConanghy. 
who  was  the  company's  medical  examiner 
for  several  years,  and  on  whose  examination 
the  policy  was  issued,  reported  to  his  em- 
ployer that  the  applicant  had  no  **intermit- 
tence  or  trr^ularlty  or  undue  strsigtb  or 
weakness  In  heart  action,"  but  that  his 
chances  of  life  appeared  to  be  first  class. 
This  report  was  sustained  by  his  testimony. 
In  which  he  explained  the  nature  and  ex- 
tent of  hlB  examination,  and  that  as  to  the 
condition  of  the  heart  and  lungs  It  was 
thorough.  In  addition  to  and  In  line  with 
the  testimony  of  McConaughy.  several  wit- 
nesses who  were  acquainted  with  the  de- 
ceased and  his  capacity  for  labor  testified 
that  he  appeared  to  be  a  strong  and  healthy 
man.  Sorely,  therefore,  the  question  wheth- 
er he  was  In  sound  health  when  he  made  his 
application  for  Insurance  was  for  the  Jury, 
upon  the  evidence  In  the  case.  Diets  v.  In- 
surance Co.,  168  Fa.  St  604,  82  Atl.  119; 
Schwartz  v.  Insurance  Co..  5  Pa.  Super.  Ot 
285;  McGraw  v.  Insurance  Co..  Id.  488. 

Did  the  court  err  in  not  holding,  as  mat- 
ter of  law,  that  the  policy  was  forfeited  by 
the  answers  complained  of?  Oerteinly  it 
was  not  for  the  court  to  say,  upon  the  evi- 
dence we  have  referred  to,  that  the  assured 
had  a  dilated  and  weak  heart  when  the  pol- 
icy was  Issued,  or  Iils  statement  tbat  Don- 
nelly attended  him  for  typhoid  fever  In  the 
fall  of  1893  was  untrue.  This  appears  to 
have  been  the  only  serious  lUhess  he  had 
previous  to  the  Issuance  of  the  policy,  fuid 
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the  erldrace  sbows  tli&t  he  and  his  vlfe  and 
aelghbora  nnderatood  It  u  he  stated  It  and 
supposed  that  he  was  treated  accordli^ly. 
Did  bis  answers  to  the  seventh  question  In 
the  application  Impose  on  the  conrt  the 
duty,  under  the  elrciunstances,  of  decIarlng^ 
the  policy  forfeited?  Certainly  not,  If  the 
answers  were  made  In  good  faith,  and  related 
to  an  Immaterial  matter.  "The  questions 
of  materiality  and  good  faith  lire  ordinarily 
questions  of  fact,  and  tlierefore  for  the 
Jury."  Hermany  t.  AssodatiiHi,  supra. 
Whether  there  was  bad  faith  or  materiality 
in  13ie  omission  to  mention  Drs.  Casey  and 
Thomas  in  the  answer  to  the  serenth  ques- 
tion was,  in  our  opinion*  a  matter  to  be  de- 
termined by  the  Jury  upon  the  evidence. 
We  luve  already  seen  what  relation  Dr. 
Casey  sustained  to  the  case,  which  was  ad- 
mittedly in  diarge  of  Dr.  Donnelly,  At  the 
occurrence  of  April  8,  1893,  F.  P.  Smith,  a 
brother  of  the  deceased,  was  present,  anc' 
he  testified  that  the  latter  complained  of  the 
heat,  and  of  being  dlssy.  but  that  he  was  up 
end  about  the  house  half  an  hour  after- 
wards. He  also  testified  that  he  asked  Dr. 
Thomas  the  next  day  what  was  the  mattw 
with  his  brother  the  day  before,  and  be  was 
told  "It  was  a  rush  of  blood  to  the  bead." 
Dr.  Thomas  testifled  that  the  deceased  was 
about  town  a  d^y  or  two  after  the  occurs 
rence.  It  may  be  noted  also  that  neither 
Donnelly  nor  Casey  said  anything  about  the 
deceased  havii^E  liad  pandysls  until  two 
years  or  more  after  the  policy  was  issued. 
The  case  was  carefully  and  correctly  tried 
in  the  court  below,  and  the  defendant  com- 
pany has  no  reason  to  complain  ofi  the  re- 
sult Th6  astignments  are  therefore  over- 
ruled. Judgment  affirmed. 


iU8  P*.  St  fi4S) 

la  te  TURNER'S  ESTATE. 
Appeal  of  CALL  et  al. 

^i^teme  Court  of  PennBylvania*    Jan.  8^ 
1898.) 
Appbalabls  Ordbb. 

An  order  that  farther  consideration  of  ez- 
At^tions  to  report  of  auditor,  to  whom  exceptioQB 
Ui  executor's  account  had  been  referred,  stand 
over  until  after  the  filing  of  an  award,  is  not  a 
final  order,  allowing  appoil  to  review  the  ques- 
tions  involved  hi  the  exceptions. 

Appeal  from  orphans*  court,  Greene  county. 

Accounting  by  James  Call,  executor  of 
Elizabeth  Turner,  deceased.  From  an  order 
postponing  consideration  of  exceptions  to  the 
report  of  the  auditor  overruling  exceptions 
to  the  executor's  account  said  executor  and 
creditors  of  deceased  appeaL  Appeal  quashed. 

B.  F.  Down^  and  Buchanan  ft  Walton,  for 
appeUants.  A.  F.  Sllvens,  W.  A.  Hook,  and 
J.  B.  Donley,  for  appellees. 

WILLIAMS,  J.  Almost  80  years  ago 
Tames  L,  Turner  and  Elizabeth,  bis  wife. 


Connd  themselves  growing  aged  and  biflrm. 
and  needing  to  be  relieved  from  the  burden 
of  their  own  care  and  support   Their  own 
children  were  grown  up  and  settled,  but  they 
found  It  necessary  to  arrange  with  another 
for  the  care  needed  to  smooth  thdr  deeliolng 
years,  and  keep  them  from  want.   They  had 
a  hoiue  In  the  little  village  of  Oak  Forest 
Greene  countTi  s^d  a  farm  not  far  away,  the 
title  to  both  of  which  was  In  Mrs.  Turner. 
On  the  14tb  day  of  April.  1869.  the  old  people 
made  a  written  agreement  with  Asa  B.  He- 
CIdland  and  Nancy,  his  wife,  by  whldi  the 
house  In  Oak  Forest  wss  conveyed  to  the 
McClelland^  and  tbs  real  or  income  from  the 
fftrm  pledged  to  them  so  long  as  the  surviv- 
or of  the  Turners  dionld  live.  In  consideration 
for  their  care  and  support,  tai  sickness  and  In 
health,  so  long  as  they  or  either  of  them 
should  live.   On  the  same  dsy,  and  evidently 
as  part  of  the  arrangemmt  Mrs.  Turner 
made  her  will,  In  which  she  provided  that  if 
the  McClellands  were  not  sufficiently  com- 
pensated under  the  terms  of  the  agreement 
the  moral  obligation  to  pay  what  ought  In 
conscience  to  be  paid  to  them  should  be  rec- 
ognized 1^  her  representatives,  notwithstand- 
ing the  written  agreement  and  they  should 
be  i)ald,  though  it  required  the  rest' of  her 
estate  to  pay  them.   Bat  to  determine 
whether  additional  compensation  was  honest- 
ly due  to  the  McClellands,  and  to  what 
amount  she  provided  that  the  subject  should 
be  referred  to  three  "dirinterested  and  re- 
sponsible mea"  for  examination,  frtmi  whose 
dedri<m  no  appeal  vras  provided  for.  The 
survivor  Uved  neariy  19  years  after  this  ar- 
rangemoit  was  -  made.   After  the  death  of 
the  survivor  notice  was  given  bf  the  McC3«I- 
lands  that  they  were  entmed  to  additional 
compoisatlon.  and  requwting  the  executor  to 
have  three  disinterested  and -responsible  per* 
sons  appointed  to  hear  and  pus  upon  thdr 
dalm.   The  ezecotor,  In  the  absence  of  ex- 
plicit directions  in  the  will  as  to  the  manno' 
of  the  appointment  of  the  ubltrators,  ap]^ed 
by  petition  to  the  orphans*  court  nominating 
suitable  men,  and  asking  their  appointment 
The  ori^ian^  conrt  entertained  the  petition 
and  made  the  ai^olntment   The  residuary 
legatees  then  came  in  by  petition,  and  moved 
the  conrt  to  revoke  Uie  appointment  of  Che 
arbitrators,'  and  to  dismiss  the  petition  under 
which  the  appointment  had  beai  made;  but 
the  court  oa  hearing,  refused  the  application 
of  the  residuary  legatees,  and  discharged 
their  mle.   The  arbitrators  then  met  Investi- 
gated the  claim  of  the  McCldhmds.  and 
found  the  sum  of  fS,4T7.20  to  be  due  to  tiiem 
tor  services  rendered  and  expenses  incurred 
under  the  contract  of  April  14,  1868.  This 
award  remains  imdisturbed,  no  exceptions,  so 
far  as  appears,  havli^  ever  been  takm  to  It 
In  December,  18^,  the  executor  filed  bis  final 
account   This  award  was  upon  Its  face  a 
valid  dalm  against  the  estate  hi  the  hands 
of  the  executor,  and  he  took  credit  In  his 
final  account  tor  the  sums  paid  by  bim  to  the 
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arbitraton  for  their  wrrlce*.  and  for  the 
amonnt  of  the  balance  of  the  aeaets  tn  his 
hands  as  paid  upon  the  avard.  This  contro- 
rersj  Is  over  the  executor's  account  The  re- 
siduary legatees  except  to  the  credits  claimed 
for  the  payment  of  the  fees  of  the  arbitra- 
tors and  the  mmey  paid  upon  their  award. 
The  question  so  raised  Is  over  the  effect  ot 
the  award  In  fitror  of  the  Mcaellands.  It 
was  ^either  appealed  from  nor  excepted  to. 
Why  was  not  the  executor  entitled,  therefore, 
to  credit  for  Its  payment?  The  learned  Judge 
of  the  orphans*  court  seems  to  be  of  the  opin- 
lon  that  the  proceedings  to  abcertata  whether 
the  MeClellands  were  Justly  mtltled  to  addi- 
tional compensation  were  begun  too  soon. 
We  do  not  think  so.  It  seems,  also,  to  be 
thon^t  that  the  executor  should  have  con- 
verted the  estate  Into  money,  brought  it  Into 
court,  and  submitted  its  distribution  and  the 
dalms  of  the  MeClellands  to  the  decision  of 
an  auditor.  The  testatrix  did  not  entertain 
that  Idea.  She  provided  for  a  tribunal  to 
dispose  finally  of  the  subject,  not  upon  strict 
rules  of  law,  but  upon  moral  grounds,  and 
according  to  the  dictates  of  good  conscience. 
TbB  claim,  if  any  was  found  to  exist,  could 
not  be  paid  until  the  estate,  was  converted 
Into  money  by  the  executor,  but  Its  ascertain- 
ment had  nothing  whatever  to  do  with  the 
sale  of  the  decedent's  real  and  personal  es- 
tate, and  was  in  no  way  dependent  on  Mach 
sale.  But  the  orphans'  court,  for  some  rea- 
son that  we  cannot  now  review,  because  of  ia 
consideration  iwqsently  to  be  mentioned,  up- 
on an  exception  to  the  executor's  account, 
has  reversed  and  set  aside  the  appolntm^t 
of  arbitrators  made  In  1887,  and  the  decree 
made  by  the  same  court  wx6.&  the  pre8!dra<7 
of  the  predecessor  of  the  presoit  learned 
president  Judge  refusing  to  vacate  the  ap- 
polntmmt;  set  aside  the  award,  without  an 
exception  or  objection  of  any  sort  being  filed 
against  It;  ordered  the  selection  of  a  new 
board  of  arbitrators;  and  directed  that,  mean- 
time, the  "furtbtt  consideration  of  the  excep- 
tions filed  to  the  report  of  the  auditor,"  to 
whom  the  exceptions  to  the  executor's  ac- 
count had  been  referred,  "stand  over  until 
after  the  filing  of  the  new  award  by  the 
new  board  of  arbitrators.  This  Is  a  suspen- 
sion of  the  controrersy  over  ttie  executor's 
account.  It  Is  lu  no  sense  a  final  order  upon 
any  question  that  was  properly  before  the 
orphans*  court,  and  It  is  not  easy  to  see  how 
any  other  dlqiosltion  of  this  appeal  is  possi- 
ble than  to  quash  It  as  prematurely  taken. 
The  time  may  come  when  the  exceptions  to 
the  executor's  account  will  be  disposed  of  by 
a  final  decree,  and  when  that  time  comes  ap- 
peal can  be  taken  that  will  bring  this  ex- 
traordinary record  up  for  review.  Meantime 
we  can  only  ssy  that  the  order  appealed  from 
Is  Interlocutory  In  Its  character,  and  In  ex- 
press terms  stays  the  pending  proceedings  on 
the  executor's  account  tot  the  present,  leav- 
ing the  questions  that  were  before  the  eoprt 


wholly  undecided.  For  this  reason  we  hold 
that  the  appeal  Is  premature,  and  must  be 
quashed.   It  Is  qmudisd  acoordln^fly. 


(183  I>a.  SL  R» 
TEANDT  et  si.  v.  KECK. 
(Supreme  Court  of  PenmylvBDla. '  Jan.  8, 
1886.) 

FraOD  OV  AOINT — AOCOUKTIKO— JtTSlkDICTtOIT. 

1.  In  an  action  against  an  executor,  the  evi- 
dence showed  that  deceased,  havioc  an  ojptioa  to 
buy  land  In  a  foreign  state  throngfa  certain 
agents,  represented  to  pl^^ntiflb  that  he  would 
hare  to  pay  six  dollars  per  acre,  and  accepted 
from  plaintiffs  an  anthority  to  parchase  the  und 
at  that  price  for  all  the  parties;  that  portions  of 
the  purchase  money  were  paid  in  advance  to 
him,  at  the  rate  of  six  doliara  per  acre;  that 
a  deed  was  made  by  the  owner,  and  delivered  to 
deceased,  tor  the  whole  tract,  which  redted  the 
price  at  six  dollars  per  sere;  that  such  deed 
was  to  plaiDtiffs  and  others,  as  tenants  in  com- 
mon of  expressed,  undividei  interests;  that  de- 
ceased's representation  that  the  price  to  be  paid 
was  six  dollars  per  acre  was  Cslse:  thst  he  only 
paid  about  one-half  tiiat  sum;  and  that  he  con- 
cealed sach  fact  from  plaintiffs,  and  kept  the 
difference.  Held,  that  defradaut  was  liable  to 
account  to  plaintiffs  for  their  req>ective  {sropor* 
tions  of  the  sum  so  kej/t  by  deceased. 

2. ' A  court  of  eqidty  had  jurisdiction  of  sndi 
case. 

Appeal  from  court  of  common  pleas,  Jef- 
ferson county. 
Bin  by  John  Teaney,  Walker  Smith,  John 

J].  Smith,  and  John  F.  Dinger  against  Ben- 
amln  Keck,  executor  of  the  estate  of  John 
Keck,  deceased,  for  an  accqontlng.  From 
a  decree  for  plaintiffs,  dtfendant  appeals. 
Affirmed. 

Hairty  WUson  and  Q.  A.  Jenks,  for  ap- 
pellant Ok  HcardridE,  f&r  awellees. 


ORSffilN,  J.  It  was  proved  by  Indisputa- 
ble testimony,  and  not  at  all  denied,  that 
the  actual  selling  price  of  the  land  by  the 
owner  was  $12,000,  and  that  John  Keck, 
deceased,  obtained  from  W.  B.  Brown  &  Co.. 
who  were  the  selling  agents  of  the  owners, 
an  option  to  buy  the  land  for  $16,000.  It 
Is  also  an  undisputed  fact  that  the  price 
named  In  the  deed  was  $24,240,  and  that  the 
deed  was  made  directly  by  the  owner,  Hen- 
ry 8.  Mitchell,  and  his  wife,  to. the  ultimate 
purchasers.  The  plaintiffs  were  four  of 
these  purchasers,  to  wit,  John  Teaney,  Walk- 
er Smith,  John  O.  Smith,  and  John  F.  Din- 
ger. The  conveyance  was  made  to  all  the 
purchasers  Jointly,  and  It  expt^ssed  the  In- 
terest of  each  one  thus:  W.  H.  Gotwald, 
one-eighth;  John  F.  Dinger,  one-eighth; 
Walker  Smith,  nine  thirty-seconds;  John 
C.  Smith,  three-slxteentbs;  John  Keck,  one- 
eighth;  John  Yeaney,  one-eighth;  Benjamin 
Keck,  one  thirty-second.  Under  the  deed 
the  vendees  took  title  to  the  whole  property 
(4,040  acres),  as  tenants  in  common;  and  the 
fractional  interests  of  each  were  in  the 
whole  property,  and  the  relation  of  the  imu> 
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tlet  to  each  other  was  that  of  tenants  tn 
common.  The  erldence  also  shows,  wlth- 
ont  dispute,  that  John  Keck  was  the  one 
and  only  person  who  negotiated  the  sale.  It 
was  he,  Individually,  who  procured  the  pur- 
chasers. Whatever  representations,  there- 
fore, he  made  to  Induce  the  purchasers  to 
buy,  were  made  upon  his  personal  respon- 
sibility. It  Is  also  an  undoubted  fact,  es- 
tablished* by  a  mass  of  testimony,  which  Is 
not  disputed,  that  John  Keck  did  actually 
represent  that  -  the  purchasing  price  which 
was  to  be  paid  for  the  land  was  six  dollars 
per  acre.  It  Is  desirable  that  some  of  the 
testimony  should  be  quoted,  In  order  to  show 
Just  what  was  said,  and  by  whom  and  to 
whom  it  was  said,  In  relation  to  this  sub- 
ject John  Slicker  testified  that  he  had 
known  John  Keck  about  13  years;  that  he 
met  him  at  church  In  the  summer  of  1888; 
and  that  Keck  told  him  "he  had  been  to 
Florida,  and  looked  at  a  piece  of  timber 
land.  In  which  there  was  about  four  thou- 
sand acres.  Be  showed  me  a  draft  he  had. 
He  said,  'This  tract  of  timber  land  we  can 
buy  for  $6  an  acre,  which  will  make  about 
$24,000.'  'Now,'  he  says,  'this  timber  land 
is  valuable  property,  and  I  would  like  to  get 
enough  partners  to  buy  this  whole  tract  of 
land.'  He  asked  me  to  go  in  with  him  and 
take  it,  and  asked  if  I  could  get  anybody 
else  that  he  could  get  In  as  a  partner.  I 
said  to  him— I  had  been  over  to  John  Din- 
ger's—that  I  had  heard  him  (Dinger)  say  he 
wanted  to  go  to  Florida  the  coming  fall,  to 
look  at  some  timber  land,  and  I  said,  'You 
go  over  and  see  him;  he  will  likely  go  In.' 
He  then  wanted  me  to  go  and  see  Dinger. 

*  *  *  He  said  that  he  had  Mr.  John  Yea- 
ney  that  he  thought  would  go  In,— -Mr.  Walk- 
er Smith.  He  said  he  thought  Mr.  Ben 
Keck  would  go  in,  but  he  would  rather  not 
have  him  go  in.  He  told  me  he  was  taking 
an  Interest  himself,  but  did  not  say  how 
much.  •  •  •  Mr.  Keck  told  me  to  speak 
to  Mr.  Dinger  and  my  father,  and  Mr. 
Dinger  then  came  over  to  my  place,  and  I  told 
Mr.  Dinger  what  Mr.  Keck  had  told  me.  I 
told  Mr.  Dinger  that  I  thought  there  was  a 
bargain  In  this  land  by  what  Mr.  Keck  had 
told  me.  *  *  *  I  had  no  further  conversa- 
tion with  him  uhtU  after  he  came  back  from 
Florida.  When  he  came  back,  he  said,  *We 
have  got  everything  fixed  up;  there  is  a  good 
company  that  we  can  start  Into  business  at 
any  time.*  He  stated  that  there  was  In  It 
Mr.  John  F.  Dinger,  John  Yeaney,  Walker 
Smith,  John  0.  Smith,  Mr.  Gotwald,  and 
number  one,  hlmBelf,  and  Mr.  Ben  Keck. 

•  •  •  He  stated  from  whom  they  were 
buying  the  land,  but  I  cannot  recollect  the 
names.  He  said  he  and  the  parties  named 
were  going  in  as  partners  to  buy  that  land. 
He  said  the  $6  an  acre  was  the  price  they 
were  to  pay  for  the  land  to  the  party  in 
Florida,  and  I  heard  the  names  of  Mitchell 
and  Brown  &  Go.  mentioned.'* 


If  the  forcing  testimony  Is  b^eredr- 
and  we  know  of  no  reason  why  It  should  not 
be,~4t  meets  several  points  of  contention 
which  are  supposed  to  affect  adversely  any 
right  of  recovery  In  this  case.  It  seems 
clearly  that  the  scheme  of  Keck  was  a 
scheme  for  a  Joint,  and  not  a  several,  pur- 
chase of  the  land.  His  whole  plan  contem- 
plated a  purchase  by  others  Joined  with  him- 
self In  one  common  enterprise.  The  deed 
Is  quite  conclusive  proof  In  the  same  direc- 
tion. It  ia  a  matter  of  no  consequence 
whatever  whether  they  were,  or  were  not, 
partners,  in  the  technical  sense  of  that  term. 
They  were  beyond  all  question  associated 
together  in  one  Joint  purchase  of  a  large 
tract  of  land,  to  which  each  was  to  con- 
tribute a  definite  proportion  of  the  purchase 
money.  It  was  shown  by  other  testimony 
that  such  contributions  were  actually  made, 
and  that  all  the  mouey  to  pay  for  this  land 
was  paid  over  to  Keck  by  his  associates, 
and  that  he  paid  the  seller  the  real  amount 
of  the  actual  purchase  money,  and  presuma- 
bly kept  the  residue  of  what  was  apparent- 
ly tbe  total  sum  of  the  purchase  money  him- 
self. The  testimony  of  Slicker  also  shows 
that  Keck  declared  to  Kicker  that  the  pur- 
chase money  of  the  land  was  f6  per  acre, 
and  that  this  would  make  about  J 24, 000  in 
all.  Now,  the  witness  testified  that,  at  the 
request  of  Keck,  he  saw  Dinger,  and  told 
Dinger  what  Keck  told  him.  Dinger  is  one 
of  the  plalntlfTs,  and  this  testimony  brings 
Keek's  representations  directly  to  him 
through  an  authorized  agent,  and  estab- 
lishes Keek's  responsibility  to  Dinger,  both 
for  the  truth  of  what  be  said  and  the  char- 
acter of  the  association  as  being  a  Joint  one. 
William  H.  Merket  said  he  was  prraent  and 
heard  the  conversation  between  Slicker  and 
Keck,  and  he  corroborated  Slicker's  testi- 
mony. Among  other  things,  be  said  that 
Keck  said  that  "he  was  trying  now  to  get 
parties  to  take  shares  In  with  him  to  buy 
this  land,  as  he  thought  tbere  was  big  mon- 
ey in  It  I  asked  him  if  he  had  any  share  In 
it  Ho  said  he  was  going  to  take  some  share 
in  it.  •  •  •  He  thought  there  would  be  no 
trouble  In  getting  partners  enough  to  take 
the  other  three-quarters."  Hulett  E.  Smith, 
a  son  of  Walker  Smith,  one  of  the  plalntlffB, 
testified  that  he  was  present  at  a  conversa- 
tion between  Keck  and  his  father  and  John 
G.  Smith,  his  uncle,  another  of  the  plain- 
tiffs, in  June,  1888.  He  said:  "Mr.  Keck, 
my  father,  and  Uncle  John  talked  the  matter 
over  in  the  presence  of  myself  and  my  broth- 
er., Father  said,  If  we  go  In,  we  will  have 
to  be  very  careful  and  see  that  the  title  Is 
good.'  Mr.  Keck  produced  some  papers,  and 
explained  how  Mr.  Mitchell  came  by  the 
land.  He  said  he  was  buyhig  from  Mr.  Mitch- 
ell; Judge  Mitchell,  I  believe,  he  called  him. 
He  said  the  price  was  |6  per  acre;  that  is, 
Mitchell's  price  was  ^  per  acre.  Father 
said,  If  ve  paid  tike  cash,  couldii't  we  get 
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!t  cheaper  Mr.  Ee6k  Sftld,  'No;*  that  tbat 
was  their  price, — MltcheU'B  price.  •  •  • 
Mr.  Keck  Bald  he  had  seen  Mr.  Dinger  and 
Mr.  Teaney.  Father  said  to  Mr.  Keck,  *If 
jou  Trill  take  the  half,  we  will  take  the  oth- 
er half,  rather  than  have  so  many  partners 
Id  it'  Mr.  Keck  said  that  Mr.  Yeaney  and 
Mr.  Dinger  had  partly  agreed  to  take  an  In- 
terost  In  It,  but  he  couldn't  tell  untU  Mr. 
Dinger  came  from  seeing  his  father-In-law. 
They  agreed  to  send  Mr.  Keck  down  to  make 
the  purchase."  It  was  shown  by  other  tes- 
timony that  Keck  did  go  to  Florida,  and 
complete  the  purchase,  taking  the  deed  In 
the  name  of  all,  receiving  from  hfs  associates 
their  several  portions  of  the  purchase  mon- 
ey,  which  he  paid  over  to  the  vendor,  Mitch- 
ell. As  It  seems  to  ns,  this  was  a  most  com- 
plete case,  not  only  of  a  Joint  association  In 
the  purchase,  but  of  an  agency  on  the  part 
of  Keck  to  mako  and  complete  the  purchase 
for  all  the  parties,  and  including  the  acquisi- 
tion of  the  title  by  obtaining  the  deed  for 
the  premises.  We  do  not  understand  that 
this  testimony  was  at  all  Impeached  or  con- 
tradicted. If  believed.  It  Imposed,  in  ad- 
dition to  the  other  features,  a  relation  of 
trust  and  confidence  on  the  part  of  Keck  to 
his  associates.  The  testimony  thus  far  In- 
cludes all  the  plaintiffs,  and  Joins  Keck  to 
them  all  tn  a  common  venture.  In  a  relation 
of  principal  and  agent,  and  In  a  relation  also 
of  trust  and  confidence.  Elmer  E.  Smith,  a 
brother  of  the  last  witness,  fully  corroborat- 
ed his  brother's  testimony  as  to  the  conver 
satlon  In  the  presence  of  both,  with  Walker 
Smith  and  John  0.  Smith.  He  said  tiiat  In 
a  conversation  about  a  week  previously,  to 
which  also  his  brother  testltied,  Keck  said: 
"  1  have  struck  a  nice  thing  in  Florida. 
There  la  4,080  acres  of  land,  that  can  be 
bought  for  f  6  per  acre.  I  am  around  trying 
to  get  parties  to  go  In  along  and  buy  It,  as 
It  is  too'  big  a  thing  for  me  myself,  and 
would  like  to  have  your  father  take  a  share 
too,  as  It  wotild  be  a  nice  thing  for  you  boys.' 
•  •  *  I  then  asked  him  who  this  land 
could  be  bonght  from.  He  said,  'Mitchell;' 
Judge  Mitchell,  he  called  him.  He  then 
spoke  of  Mr.  Brown  being  Mitchell's  agent 
I  said,  'Are  you  getting  It  from  Brown  or 
from  MltcheUr  He  said,  *If  I  get  up  the 
company,  we  will  get  it  direct  from  Mitchell; 
there  will  be  no  trouble  about  the  title.' 
Then  I  asked  him  If  he  didn't  suppose  It 
could  be  bought  for  less  than  |6  per  acre, 
as  It  was  a  good  deal  of  money.  He  said, 
'No;*  that  It  could  not,  and  he  had  only  to 
the  1st  of  July  at  that  price."  Referring  to 
the  second  conversation,  when  all  were  to- 
gether, he  teeUfled  that:  "He  [Keck]  said 
that  Yean^  and  Dinger  were  prlvlleiged  to 
go  In  along,  and  spoke  of  paying  Mitchell  (6 
per  acre  for  the  land.  Afterwards  Keck 
said  tiiat  Mr.  Xeaney  had  an  eighth  In  the 
land.**  He  also  testified  that,  when  Keck 
come  back  from  Florida,  h^  "had  a  bill  of 
the  expenses,  and  had  what  each  one's  share 


would  be  separate.  He  says.  *Toa  [me] 
count  It  yourself,  and  see  that  I  made  no 
mistake.'  While  I  was  counting  it,  then  he 
counted  It  over.  We  reduced  It  to  82nds. 
Father  paid  for  "/sa.  John  O.  Smith's  cost  ai 
Vsi.  Mr.  John  Teaney's  was  Mr.  Benj. 

Keek's  was  i/sa,  John  Keek's  was  Got- 
wald  and  Dinger  */»«•"    Here  was  an 

exact  ascertainment  In  flgnrea,  by  Keck  him- 
self, of  the  precise  joint  Interest  of  each  par- 
ty in  the  association.  There  Is  no  dispute 
as  to  this  testimony,  and  It  seems  liApos- 
sible,  In  view  of  It,  to  give  any  force  to  the 
oontention  on  behalf  of  the  appellant  that 
there  was  no  joint  Interest  In  the  transac- 
tion. Mr.  Keck  dealt  with  the  whole  number 
as  his  associates  In  a  common  epterprlse, 
and  he  received  their  several  proportions  of 
the  purchase  money,  and  also  of  the  expense 
money,  entirely  In  that  capacity.  Some  of 
the  parties  consulted  Mr.  C.  Z.  Gordon,  a 
member  of  the  bar  of  Jefferson  county,  in 
relation  to  the  transaction,  before  it  was 
consummated;  and  he  testified  as  to  what 
took  place,  John  Keck  being  present  He 
said:  "When  the  parties  named  came  Into 
my  office.  Walker  Smith  began  the  conversa- 
tion. Keck  was  not  present  Walker  told 
me  they  were  all  going  In  together  to  buy 
a  piece  of  land  In  Florida.  I  think  the 
names  of  all  the  paities  who  now  appear  In 
the  deed  were  mentioned.  That  Is  my  recol- 
lection. He  [Smith]  spoke  of  the  numl>er  of 
acres.  The  price  was  also  mentioned  at 
per  acre.  He  said  that  John  Keck  had  been 
In  Florida,  and  knew  all  about  the  land,  and 
that  he  was  going  to  negotiate  the  purchase 
and  transact  the  business,  I  think  he  said 
for  na"  The  witness  spoke  somewhat  re- 
proachfully to  Walker  Smith  for  trusting  a 
matter  of  such  Importance  to  John  Keck 
without  seeing  the  land,  and  he  says:  "At 
that  Walker  Smith  and  John  0.  Smith  began 
to  protest  very  strongly  that  they  had  the 
utmost  confidence  In  John  Keek's  integrity, 
and  said  that  they  would  as  soon  trust  him 
as  they  would  themselves,  and  spoke  of  be- 
ing nelghbora."  The  witness  insisted  that 
one  of  them,  at  least  should  go  with  Keck 
to  Florida,  and  see  the  land,  and  consult  an 
attorney  there  as  to  the  UUe.  As  a  matter 
of  fact  Walker  Smith  and  Dinger  did  go  to 
Florida  with  Keck;  but  as  Keck  was  dead, 
and  the  others  could  not  testify,  there  Is 
nothing  in  the  testimony  as  to  what  hap- 
pened there  that  afiFects  the  relations  of  the 
parties.  Mr.  Gordon  was  asked,  "Q.  Did 
Mr.  Keck  say  whether  the  Smiths  were  or 
were  not  buying  the  land  from  him?  A. 
Mr.  Keck  said  nothing  about  it  but  Mr. 
Walker  Smith  said.  In  the  presence  -ot  Mr. 
Keck,  that  they  were  all  going  in  together 
to  buy  this  tract  of  land  from  Brown  or 
Mitchell,— I  don't  know  which;  It  was  cer- 
tainly not  from  Keck,— and  Keck  did  not  re- 
fute the  statement"  Other  testimony  was 
taken  to  show  the  payment  by  the  plaintiffs 
oC  their  sevenl  portions  of  the  purchase 
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money,  the  recetpt  vt  which  vat  not  at  aXl 
disputed.  In  addition  to  the  rerbal  testl- 
mony,  there  were  given  In  evidence  two 
written  agreements,— one  between  John 
Keck  and  John  Teaney.  dated  June  20,  1S88; 
tnd  the  other  between  John  Keck  and  John 
C.  Smith,  dated  Jane  18.  188S.  Yeaney'a 
agreement,  after  recltlnc^that  Keck  had  the 
refusal  of  4,080  acres  of  land  In  Blorlda  at 
f6  per  acre,  stipulated  Uiat  Keck  should 
have  conveyed  to  Yeaney  an  undivided  oae- 
elgbth  Intraest  In  the  land,  for  which  Teaney 
agreed  to  pay  at  the  rate  of  ^  per  acre,— 
$1,000  down,  and  the  rest  at  any  time  there- 
after when  Ke(^  should  luftify  hbn,  by  a 
draft  on  New  York  to  be  sent  to  Keck  In 
Fknida;  "said  Keck  not  to  pay  until  he 
la  satisfied  the  title  to  said  land  ts  good." 
The  agreement  with  John  C  Smith  was  to 
the  same  effoct,  except  that  the  Interest  was 
to  be  the  nndiylded  three-sixteenths  of  the 
land. 

It  wUI  be  seen  that  both  these  Instru- 
ments redtod  the  fact  that  the  refusal  price 
of  the  lancl  was  96  per  acre,  and  the  amount 
to  be  paid  by  each  party  was  flxed  on  the 
basis  that  .that  was  the  actual  porcha^ng 
price  to  be  paid.  Nelthw  of  them  was  an 
agreement  by  Keck  to  sell,  as  his  own,  the 
respecUve  Interests  of  each,  but  that  those 
interests,  respectively,  should  be  conveyed 
by  the  owner,  Mitchell,  to  these  gentlemen 
as  purchasers,  and  this  Is  what  was  actually 
done.  As  we  view  the  case,  then,  the  evi- 
dence eatabllBhes  the  facts  that  John  Keck, 
having  an  option  to  buy  the  land  through 
Brown  &  Co.  for  $12,000,  but  for  which  be 
was  to  allow  Brown  &  Co.  |3,000,  sought  the 
plaintiffs,  and  asked  them  to  join  him  in  the 
purchase  of  the  tract;  that,  In  order  to  in- 
duce them  to  Join  In  the  purchase,  he  repre- 
sented to  them  that  be  could  buy  the  land 
for  (6  per  acre,  which  would  amount  to  ¥24,- 
000,  that  this  was  the  sum  which  would 
have  to  be  paid  to  the  owner,  and  that  it 
could  not  be  had  for  less;  that  he  accepted 
an  authority  from  them  to  go  to  Florida,  and 
purchase  the  land  at  that  price  for  all  the 
parties,  and  to  close  up  the  transaction  by 
accepting  a  deed  for  the  premises  If  he  was 
satisfied  that  the  title  was  good;  that  por- 
tions of  the  purchase  money  were  paid  In  ad- 
vance to  him,  to  be  paid  for  the  land;  and 
that  all  the  purchase  money  which  was  fur- 
nished by  these  plaintiffs  was  sent  to  blm  In 
Florida,  to  be  paid  for  the  land,  and  that  It 
was  all  furnished  at  the  rate  of  f6  per  acre 
for  the  entire  tract;  that  a  deed  was  made 
by  the  owner  and  his  wife,  and  delivered  to 
Keck,  for  the  whole  of  the  premises,  which 
recited  that  the  purchase  money  of  the  land 
was  $24,240,  which  was  $6  per  acre  for  i,-' 
040  acres;  and  that  this  deed  included  all 
of  the  plaintiffs  (Keck  himself  and  several 
others)  as  grantees  as  tenants  In  common 
of  different  and  erpressed  undivided  frac- 
tional Interests  in  the  land.  The  testimony 
also  shows,  without  any  contradictory  evi- 


dence, that  the  original  and  contbmed 
tkm  hy  Keck  that  the  porcbaae  mimey  price 
to  be  paid  to  ttie  owner  waa  $6  per  men  was 
an  unqoallfled  fatehood;  that  no  amdi  tnice 
was  to  be  paid  to  Uw  owner,  ox  to  the  own- 
er and  other  partiea;  that  his  aasertlim  that 
the  land  could  not  be  bought  for  any  less 
than  96  an  acre  was  equally  false;  that,  la 
point  of  fact.  Keck  never  paid  that  price  for 
the  land,  but  only  the  <arlglnal  price,  of  $12.- 
000  to  the  owner,  and  9S|000  to  Brown  ft 
Co.;  that  out  of  tiie  money  he  received  from 
his  aaaoclatea  (the  itfalntlflB).  he  kapt  for 
hlmsdf  all  of  the  dUEereoce  between  .the 
amount  received  by  him  from  his  assodates 
and  the  amount  he  actually  paid  out;  that 
John  Keck  waa  not  only  guUty  of  fals^iood 
and  false  r^resentatlons,  means  of 
which  he  obtained  tbe  mon^  that  were 
paid  him,  but  he  waa  also  false  to  Us 
agency  for  principals  In  making  and  com- 
pleting the  purchase,  omceallng  from  them 
the  real  amount  which  he  paid,  and  was  to 
pay,  for  the  land,  and  false  both  In  his  rela- 
tion of  agent  and  In  his  telatlon  ot  trust  and 
ctmfldence,  In  keying  from  those  who  were 
his  asaodatea  In  the  purchase,  and  bis  prin- 
cipals In  the  final  negotiations  and  In  the  ex- 
ecution and  acceptance  of  the  deed,  theh- 
mon^  deposited  with  him  tor  the  qtedflc 
purpose  of  paying  for  the  land,  in  nceaa  of 
the  amount  he  actually  did  pay. 

We  have  no  doubt  of  the  Jurisdiction  of 
equity  in  such  a  case.  Here  Is  a  community 
of  Interest  In  a  Joint  venture,  in  which  the 
defendant  has  In  hia  possession  money  belMig- 
ing  to  the  plaintiffs,  which  requ^s  an  ac- 
counting for  Its  Just  determination.  Here  is 
fraud  iffacticed  upon  ttie  plaintiffs,  by  means 
of  falsehood  and  false  r^esentatlons,  to  in- 
duce them  to  Join  him  In  an  enterprise  com- 
mon to  all.  Here  la  the  violation  of  a  trust 
and  confidence  reposed  In  him  by  the  plain- 
tiffs, and  a  oreech  of  his  duty  as  tiie  ag^t  of 
the  plainttfls,  as  his  principals,  In  the  pur- 
chase of  a  large  and  valuable  tract  held  hy 
them  and  him  as  tenants  In  common.  All  of 
these  are  heads  of  eqi^^  jurisdiction.  So 
far  as  the  ri^t  to  relief  Is  concerned  in  such 
circumstances,  our  own  case  of  Short  v.  Stev- 
ensoD,  68  Pa.  St  06,  furnishes  an  almost  ex- 
act paraUeL  The  syllabus  of  the  case  Is: 
,  "Stevenson,  being  in  negotiation  for  oU  land, 
proposed  to  form  a  company,  represented  that 
the  land  could  be  bought  for  $12,000.  and  m- 
duced  Short  to  take  and  pay  for  a  share  In  it 
at  $1,000.  Stevenson  bought  the  land  tot  96^- 
000,  without  disclosing  to  hla  aasoclates  the 
price  which  he  gave.  Held  that,  on  these 
facts,  Short  could  recover  his  money  back." 
Williams,  J.,  delivering  the  opinion,  said: 
"He  [defendant]  was  not  the  owner  of  the 
land,  and  he  did  not  buy.lt  for  himself,  but 
for  h|m«f»lf  and  his  associates;  and  good 
faith  required  that  he  should  deal  fairly  with 
them,  and  charge  them  no  more  than  the 
amount  actually  paid  therefw.  As  was  said 
by  the  present  cUef  justice  tai  the  rec«it  case 
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of  Sbnoin  t.  Ulnlac  Os^  61  Fl  St  202: 
'An  ageaxt  eamwt  nuike  proflti  out  at  Us 
principal  In  tiie  biulneas  of  bii  agauj;  nor  a 
partner  out  of  hia  co-partner  without  hta  a^ 
KOti  nw  an  aswalate  ont  of  bla  oo-aasodates, 
tot  whom  ha  haa  tmdertaken  to  act  That 
thla  la  the  law  anthorltiet  need  not  be  requir- 
ed to  prove.  It  la  dementary.'  The  prind- 
ria  apidlea  with  all  Ita  force  to  the  facta  aa 
proved  In  thla  case,  and  the  evidence  abonld 
have  beoi  anbmltted  to  the  jnr7«  with  the  in- 
stmction  that  U  they  fonsd  that  the  defend- 
ant pnrcbaaed  the  land  for  hlmadf  and  auo- 
datea  without  diacloalng  the  ^Ico  paid  there* 
for,  and  waa  gnlltjr  of  concealment  and  mla- 
repreaentatlon  aa  to  flu  terma  of  the  pur* 
cfaaae,  the  plaintiff  waa  eotlUed  to  recorer 
baclE  tike  advance  price  whitOi  he  paid  the  de- 
fendant fOT  hla  Bhare."  In  the  caae  of  Katn  t. 
Johnston.  178 Pa. St 3B  Aa961,abl]l  hi 
equity  waa  auatalned  upon  the  f oUowins  facta: 
nalntlff  and  defendant  entered  into  an  agree- 
ment In  wrltiiv  to  hay  land,  and  lavlde  It  in- 
to building  lota  for  sale  at  a  profit  Plaintiff 
waa  to  fumlBb  all  of  Uie  huid  money  to  make 
the  deferred  pajtaenta,  and  waa  to  be  repaid 
ont  of  the  first  aalea;  and,  aftor  anch  repay- 
toieatf  she  waa  to  lecelTB  two-thlrda  of  the 
profits  Defendant  n^tiated  for  the  pur^ 
chaae  of  the  ivoperty,  and,  1^  a  secret  ar- 
rangemeirt  with  the  vendors,  received  f 600  ont 
of  the  pnrchaae  numey.  Only  a  very  small 
amount  was  realised  from  the  sale  of  the 
lot^  and  plaintiff  was  oUiged  to  pay  the 
whole  amonnt  of  the  purchase  money.  In  the 
meantime  Judgments  had  been  entrared  against 
the  defendant  which  he  claimed  were  paid. 
On  a  blU  in  eqidty  filed  by  the  plahitifl 
against  the  defendant  the  court  decreed  that 
the  defendant  should  repay  to  the  idalntlff 
the  9500  which  he  bad  fraudoiently  obtained 
from  the  vendors,  and  that  he  should  pay  to 
htf  one-half  of  the  purchase  money,  or,  in 
lien  of  such  p^ments,  should  execute  to  her 
a  quitclaim  deed  of  his  biterest  in  the  land, 
and  have  the  Jud^ents  against  falm  satisfied 
of  record.  H^d,  that  the  decree  was  proper, 
and  should  be  affirmed.  In  the  case  of  Zahn 
V.  HcMQlln.  179  Pa.  St.  146,  36  Aa  188,  wt 
hdd  that  If  a  party  knows  that  another  ia  re- 
lying upon  bis  Judgment  and  knowledge  In 
contracting  with  him,  although  no  confidential 
ration  exists,  and  he  does  not  state  material 
tects  within  hlB  knowledge,  the  contract  will 
be  avoided;  for  knowingly  to  permit  another 
to  act  as  though  the  action  was  confldentlal, 
and  yet  not  state  material  facts,  la  fraudu- 
lent The  case  was  a  bill  In  equity  to  ac- 
count alleging  fraud  by  the  defendants  in 
withholding  certain  facts  from  the  plaintiffs 
with  whom  they  were  Jointly  Interested  in  a 
certain  transaction  in  which  all  were  Interest- 
ed. Our  Brother  Dean,  delivering  the  opinion 
reversing  the  court  below  for  dismissing  the 
bill,  said:  "It  Is  not  denied,  nor  coald  It  be, 
In  the  face  of  the  evidence,  that,  by  that  con- 
tract, 3.  M.  shsxes  in  the  fruits  of  the  fraud 
to  which  BL  A  waa  an  mcttve  party,  and  fbr 


whldb  he  la  anawerable  in  an  aecomit  But 
did  J.  M.,  by  hla  deetarattona  and  conduct 
aid  his  brother  In  procuring  the  fraudulent 
contract  so  aa  to  render  him  accountable  In 
equity  to  these  idalntlffsY  TtM  learned  court 
below  thinks  not  becanee  be  waa  not  one  of 
th'e  contributws  to  the  first  enterprise,  and 
therefore  most  be  treated-as  a  stranger,  deal- 
ing at  arm'a  Iragth  with  the  co-partners  or  co- 
t^iantB  of  bis  brother.  Tlds  Is  a  mistake, 
for  that  one  fact  wairanta  no  such  condusion. 
If  ha  had  been  a  member  of  the  first  associa- 
timi,  and  had  untruthfully  represented  a  ma- 
terial fact  to  bis  assodatei^  to  Induce  ttiem 
to  part  with  their  intereata,  Qiat  would  lave 
been  eoncluslTe  against  him,  because  'of  tho 
legal  presumption  ci  a  confidentiiU  relatloU: 
bat  If  thm  waa  not  presumptively  a  confi- 
dential relation,  still,  waa  there  one  In  bet 
or  aodi  relation  as  warranted  them  in  relyhig 
in  the  truthfulness  of  taia  statements?  The 
pilnclple  oontTolUng  such  caae,  and  d^udUe 
from  aU  the  authorities,  la  well  stated  Fer- 
ry on  Truata  (volume  1  p.  179):  "There  are 
eaasB  where  a  psrty  must  not  Iw  sfient  upon  a 
material  fact  within  his  knowledge,  although 
be  atands  in  no  relation  oi  trust  and  confi- 
denca,  *  *  *  If  a  party  knowa  that  an- 
other is  relying  t^on  hla  Judgment  and  knowl- 
edge in  contracting  with  him,  although  no 
confidential  rdatlon  exiata,  and  be  doea  not 
atate  material  facts  within  bis  knowledge,  the 
contract  win  be  avoided;  for  knowingly  to 
permit  another  to  act  aa  though  the  action 
was  confidential,  and  yet  not  state  material 
facts,  is  fraudulent" 

Upon  all  the  evUence  In  the  present  caae, 
and  ufion  all  the  pilndples,  both  of  law  and 
equity,  to  wliich  persona  Ui  the.rdatlona  of 
these  parties  are  subject  wa  are  of  oi^ion 
that  the  defendant's  Intestate  la  liable  to  ac- 
count to  the  plalntfffa,  his  aasociates,  and  in 
this  proceedhig.  The  assignments  of  error 
are  dismissed.  The  decree  of  the  court  below 
la  affirmed,  and  the  iqipeal  diamJsaed,  at  the 
costs  of  the  mpelianta. 


(6S  N.  H.  rni 

I/AMABSH  V.  L'UNION  ST.  JBAN  BAP- 

TISTB  DB  NASHUA. 
(Supreme  Gonrt  of  New  Hampshire.  Hills- 
boroogb.    March  16,  1^.) 

B>NBVIOTAL  ABSOCIA710H8— FORFBITCKB  OF  BllTB- 

pin— IHSUBAMOB— Fatmb:«t  ot  Ddbs. 
1.  The  bj-laws  of  a  beneficial  assoclatioii  pro- 
vided for  the  pBTment  of  a  monthlr  coDtribtuion 
by  each  m«Qber,  and,  on  failure  to  par  the 
same  within  the  time  required,  a  member  waa  to 
lose  bii  lienefitB  UDtli  be  paid  what  he  owed, 
and,  in  case  a  member  was  indebted  tor  more 
than  six  montlia'  contribatlon,  he  could  be  ruled 
from  the  society.  At  the  death  of  a  member 
the  society  was  to  par  (50  for  funeral  expenses. 
Plaintiffs  intestate  had  been  a  member,  and 
when  taken  sick  owed  alz  montha'  contribution, 
but  no  action  had  been  taken  b7  the  society. 
Shortly  before  he  died  he  paid  his  contribution 
to  the  proper  officer.  Heia,  that  deceased  was 
a  member  at  the  thne  of  his  death,  and  hia  ad- 
ministrator was  SDtltlsd  te  recover  ths  death 
benefit 
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2.  Where  the  by-laws  of  a  beneficial  araoeia- 
tlon  provided  that  each  member  ahould  pay  one 
dollar  to  the  assistant  Becretary  as  his  share  of 
the  insorance  payable  on  the  death  of  a  member, 
and,  in  case  of  neglect  to  pay  the  amount,  he 
should  be  deprived  of  his  benefits  in  the  society, 
as  well  as  of  the  insurance,  until  he  acquitted 
himself  nf  his  arrears,  payment  to  the  secretary 
hr  a  member  In  arrears  was  payfaient  to  his  as- 
•utant. 

Bzceptions  from  Hillsborough  county. 

Assumpsit  by  Bdmuud  Lamarsh,  adminis- 
trator of  the  estate  of  MIsael  W.  Blaln,  de- 
ceased, f^ainst  L'Union  St.  Jean  Baptiste  de 
Nashua,  to  recover  $50  for  funeral  expenses 
of  Intestate,  and  $376  Insurance  npon  his 
life.  Facta  found  by  the  court  Plaintiff 
alleges  exceptions.  Overruled. 

The  defendants  are  a  voluntary  associa- 
tion for  affording  relief  to  sick  members,  for 
defraying  their  funeral  expenses,  and  for  the 
payment,  at  the  decease  of  a  member,  of  a 
snm  equal  to  one  dollar  for  every  surviving 
member.  The  by-laws  are  In  the  French 
language,  and  provide  that  there  shall  be 
tvo  regular  meetings  every  month,  of  wbldi 
the  first  Is  called  the  general  meeting;  that 
the  secretary  of  archives  shall  beep  a  regis- 
ter of  the  trials  of  the  society,  shall  register 
the  name,  age,  and  general  occupation  of  ap- 
plicants, shall  exact  from  an  applicant,  be- 
fore registration,  the  deposit  of  f  1,  shall  call 
the  roll,  when  ordered  by  the  president,  and 
diall  notify  members  against  whom  com- 
plaints have  been  made;  that  the  assistant 
secretary  shall  aid  the  secretary  In  the  fol- 
Ailment  of  his  duties,  diall  receive  and  regis- 
ter In  a  book  kept  for  the  purpose  the  ad- 
mission fees,  the  insurance  money,  and  the 
fines,  shall  turn  over  to  the  treaenrer  the 
money  he  receives  at  each  meeting,  shall 
every  three  months  make  a  report  of  the  re- 
ralpta  and  expenses  of  the  society,  shall 
give  a  copy  of  the  rules  to  all  new  members, 
shall  state  the  amount  of  the  receipts  and 
the  expenses  at  each  meeting;  that  the  two 
financial  secretaries  shall  receive  the  con- 
tributions at  each  meeting,  remit  them  to 
the  treaaurw,  and  make  a  report  to  the  as- 
sistant secretary,  and  shall  notify  members 
in  arrears  two  weeks  before  the  expiration 
of  their  six  months;  that  the  admisslfm  tea 
shall  be  $2,  besides  f  1.10  for  the  mutual  in- 
surance fund;  that  $1  aball  be  payable  at 
the  deaUi  of  eaxih  member;  that  the  monthly 
contribution  shall  be  DO  cents,  iiayable  every 
month;  that  (article  20.  S  2)  "at  the  death  of 
a  member  the  Bode^  pays  the  sum  of  fifty 
dollars  for  the  expenses  of  interment";  that 
(article  21*  S  4  "the  members  have  a  delay 
of  two  weeks  after  each  general  assembly  to 
pay  tite  monthly  contribution.  Any  member 
who  neglects  to  pay  during  this  delay  toses 
Us  benefits  until  he  shall  have  paid  what  he 
owes  to  the  society^;  that  (article  21,  S  5) 
"any  memba  Indebted  to  the  society  for 
more  than  six  months*  contribution  can,  on 
a  vote  of  a  majority  of  the  members  present, 
be  ruled  txom  the  Ust  <tf  the  society.  If  he 


has  been  notified  by  the  financial  secreta- 
ries"; that  any  member  Indebted  tcr  fines  Is 
deprived  of  all  benefits  until  he  has  paid 
them,  except  in  case  of  a  member  dying  sud- 
denly; that  all  fines  are  payable  at  the  next 
regular  meeting;  that  all  members  must  at- 
tend a  high  mass  at  the  feast  of  St.  John 
the  Baptist  every  year,  under  penalty  of  a 
fine  of  60  cents,  excepting  members  who  are 
111,  or  absent  from  Nashua;  that  at  the  de- 
cease of  a  member  in  good  standing  with 
the  Insurance  he  shall  receive  $1  per  mem- 
ber belonging  to  the  Insurance;  that  a  mem- 
ber notified  of  the  decease  of  a  member 
must  pay  the  amount  of  his  contribution  at 
the  second  regu'ar  meeting,  and  any  member 
who  shall  have  neglected  to  pay  during  this 
time  shall  be  deprived  of  his  benefits  from 
the  society,  as  well  as  from  the  insurance 
for  the  time  during  which  he  shall  not  have 
acquitted  himself  of  his  arrears;  that  any 
member  who  shall  have  paid,  besides  hli  ad- 
mission fee,  f  1.10  for  the  mutual  insurance, 
Shan  from  that  time  have  a  right  to  the 
benefits  of  the  Insurance.  Blain  became  a 
member  in  1886.  He  was  taken  sick  of 
typhoid  fever  October  1,  1892,  and  died  Oc- 
tober 12,  1882.  When  taken  sick,  he  bad 
neglected  to  pay  his  monthly  dues  for  nine 
months.  He  requested  Joseph  Bellephonse 
to  pay  the  amount  due,  $2.50.  Bellephonse, 
who  was  not  a  member,  handed  $5  to  Joseph 
Berryl,  who  paid  It  to  Charles  Broder,  the 
financial  secretary,  at  and  In  tiie  r^;ular 
meeting  of  October  4,  1882,  receiving  back 
60  cents,  and  the  sum  of  $4.50  was  credited 
In  Blaln's  pass  book  by  Broder.  The  money 
was  received  without  objection,  and  has 
been  retained  by  the  society.  A  fine  of  SO 
cents  was  Imposed  upon  Blain  for  his  non- 
attendance  at  mass  on  St  John's  day,  June 
24,  1882.  Blain  went  to  Lacfmia  June  ISth. 
returning  to  Nashua  in  the  evening  of  June 
24th,  after  the  exercises  at  mass  wete  over. 
When  Berryl  paid  the  arrearages,  nothing 
was  said  to  blm  by  Broder  about  the  fine. 
When  Berryl  paid  Broder  $4.60;  tiu  latter 
told  blm  there  iras  something  due  for  Insur- 
ance, but  did  not  state  how  much.  Berryl 
learned  from  Gendron,  tiie  secretary  of 
archives,  that  four  members  died  in  July 
and  August  and  that  $4  was  due  the  Insur- 
ance fund  from  Blain.  Berryl  Informed 
Bellephonse  of  this,  and  Bellephonse  Inform- 
ed Blain.  October  &th.  At  Blatai'a  request 
Bellephonse  handed  $^  received  from  Blain, 
to  Dr.  Gullet  Blaln's  attending  ph^clan. 
Gullet  paid  the  money  to  Le  Favor,  the 
president  of  the  society,  October  11th,  about 
8:80  a.  m..  In  the  presence  of  Bellephonse, 
stating  that  Blain  was  dying,  and  that  the 
money  was  paid  on  account  of  his  dues  to 
the  Insurance  fund.  Le  Favor  received  the 
money,  saying  It  would  be  all  right  and  that 
he  would  call  a  meeting  of  the  society. 
Within  a  few  minutes  he  paid  It  to  Gmdron, 
and  told  him  It  was  for  Blaln's  dues  to  the 
insurance  fund.   Gendron  hesitated  to  take 
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It,  stating  that  be  doubted  his  tight  to  re> 
celve  It  Le  Favor  advised  htm  to  receive 
It,  and  take  it  to  a  meetlug  of  the  so- 
cletf.  Gendron  took  It,  bat  declined  to  re- 
ceipt for  it.  Le  Favor  went  to  him  because 
he  supposed  he  was  the  proper  person  to  re- 
cetve'lt,  and  Gendron  did  not  sa7  he  was  not 
the  proper  perBon,  nor  say  who  the  proper 
person  was.  Later  in  the  day  Gendron 
learned  that  Blaln  was  very  low,  and  was 
informed  that  he  had  no  right  to  receive 
money  except  at  a  meeting  of  the  society, 
and  he  thereupon  left  the  money  at  Le  Fa- 
vor's hotiBe,  of  which  action  Le  Favor  was 
Informed  abont  10  p.  m.  Blaln  died  the 
next  day  about  noon.  Le  Favor  then  oCTered 
the  money  to  BellephonBe,  who  refused  it, 
and  It  has  since  remained  In  Le  Favor's 
hands.  So  far  as  appeared,  the  general 
practice  has  been  for  members  to  pay  their 
dues  at  a  regular  meeting.  Sometimes  mem- 
bers have  handed  Gendron  the  money  for 
their  duM,  with  their  pass  books,  before  the 
meeting,  for  him  to  take  to  the  meeting. 
Blaln's  name  was  never  stricken  from  the 
roll  of  members,  and  no  action  was  ever 
taken  for  terminating  his  membership.  Be- 
fore suit  brought,  the  plaintiff  made  a  de- 
mand, and  the  defendants  refused  payment 
The  defendants  excepted  to  a  ruling  that  the 
plaintiff  can  re«»rer  the  fnnend  beneflts  and 
the  Insurance. 

O.  B.  French,  for  pliUntUE.  O.  bL  Boms, 
for  defendant 

Bli>DGErrT,  X  In  the  absence  of  argu- 
ment for  the  defendants,  no  reason  is  per- 
ceived why  there  should  not  be  a  recovery 
for  the  death  benefit  "At  the  death  of  a 
member  the  society  pays  the  sum  of  fifty 
dcdlaxB  bx  the  expotses  of  lnt»ment."  Ar- 
ticle 20,  i  2.  The  deceased  is  properly  found 
to  have  been  a  member  at  the  time  of  his 
death.  His  name  was  on  the  roll  of  mem- 
bers, and  no  action  bad  been  taken  for  ter- 
minating his  membership  by  reason  of  his 
IndebtedneBS  for  more  than  six  months*  con- 
tribntion,  as  might  have  been  done  under 
artlde  21,  |  6.  But,  In  addition  to  this,  it  is 
found  that  he  had  "acquitted  himself  of  his 
arrears"  as  to  his  monthly  contribution  be- 
fore his  decease  by  the  payment  of  the  sum 
due  to  the  financial  secretary  at  a  regular 
meeting  of  the  society,  and  that  "the  money 
was  received  without  objection,  and  has 
been  retained  by  the  society."  Under  these 
circumstances,  there  can  be  no  forfeiture  of 
the  death  benefit  upon  general  principles,  nor 
under  any  by-law  which  has  come  to  our  at- 
tention. On  the  other  hand,  the  reasonable 
interpretation  of  the  by-laws  In  point  is  that 
unless  a  delinquent  member  is  ruled  from 
the  list  of  the  society,  on  a  vote  of  a  major- 
ity of  the  members  present  for  more  than 
six  months'  neglect  of  payment  (article  21, 
i  S),  he  simply  "loses  his  benefits  until  he 
shall  have  paid  what  he  owes  to  the  society" 


(Id.  I  4).  As  to  the  Insurance,  It  Is  snfflcl«it 
to  say  that  if  payment  of  the  f4  had  been 
made  to  the  assistant  secretary,  It  would 
have  beoi  a  valid  payment  {Manson  v.  Grand 
Lodge.  30  Minn.  fi08,  10  N.  W.  895),  and  we 
think  it  should  be  held  to  be  no  less  valid 
because  made  to  the  secretary.  Payment  to 
the  superior  officer  may  reasonably  be  re- 
garded as  payment  to  his  assistant  Bxeep- 
tlons  overruled. 


SMITH,  J.,  did  not  sit 
cnrred. 


The  others  con- 


(6B  N.  H.  UO 
GOLXilNS  T.  LAOONIA  CAB  CO. 
(Supreme  Court  of  New  Hampshire.  Belknap. 
March  15,  1886.) 

IMDBT  lO  EhPLOTB  — HAiriFSST  DaHOERS  — AS- 

soHpTioN  or  Risk. 
L  Whwe  an  employ«  of  ordinary  intelligence 
was  Injured  by  a  machine  which  he  had  WM-ked 
at  for  a  year,  with  full  knowledge  of  the  dan- 
gerous parts  thereof  and  the  liability  to  injury 
therefrom,  the  danger  was  perfectly  apparent 
and  there  was  no  emergency  reqairing  him  to 
expose  bhnself  to  the  danger,  the  liability  to  in- 
jury from  the  unprotected  parts  was  one  of  the 
''seen  dangers"  of  which  the  «nploy6  assumes 
the  risk. 

2.  Master  and  servant  stand  on  common 
ground  as  to  all  defects  and  dangers  which  are 
open  to  the  obserratkm  of,  and  are  within  the 
knowledge  and  comprehension  of,  master  and 
servant  alike;  and  no  recovery  can  be  had  for 
a  resulting  injury  to  the  sorant  where  he  Is  of 
sufficient  intelligence  to  comprehend  such  risks 
Incident  to  his  emplovment 

3.  Sufficient  knowledfire  and  intelligence  to 
comprehend  the  risks  incident  to  employment 
where  defects  and  daoeers  are  open  to  observa- 
tion, are  presumed  in  the  case  of  an  adult  per- 
son, In  the  absence  of  evidence  to  the  contrary. 

4.  There  was  no  duty  resting  on  an  employer 
to  warn  or  instruct  the  employ^  as  to  Uie  danger 
Incident  to  the  nnployment  where  he  was  iu- 
jnred  by  a  dangerous  machine,  which  he  had 
helped  to  operate  for  a  year,  with  full  knowledge 
of  the  liability  to  Injury  from  the  dangnoas 
parts  by  which  he  was  injured. 

5.  An  employer  is  not  bound  to  warn  or  in- 
stmct  employes  as  to  defects  or  dangers  incident 
to  the  employment  which  are  open  to  ordlDaiy 
observation,  except  in  cases  of  youth,  hiezperi- 
ence,  ignorance,  or  want  of  capaaty. 

Ezoepttom  from  BeLknsp  oonnty. 

Case  by  Patrick  CoUbis  against  the  la- 
conla  Oar  Company.  From  a  judgment  for 
plaintiff,  defendants  except  Beversed. 

Case,  for  Injuries  to  the  plaintiff  from  a 
defective  machine,  while  In  the  employment 
of  the  defendants.  Trial  by  jury.  The 
machine  was  about  3  feet  wide.  2%  feet 
deep,  and  6  feet  high.  It  was  known  as 
a  "press  machine."  It  was  placed  upon  and 
fastened  to  a  wooden  foundation,  the  base 
of  the  machine  being  3  or  4  inches  above 
the  basement  floor  of  the  shop.  Attached 
were  the  uncovered  cog  wheels,  the  In-run- 
ning side  being  their  underedge,  or  rim. 
The  machine  was  operated  by  a  belt  con- 
necting It  with  shafting  overhead.  The  dis- 
tance from  the  floor  to  the  center  of  the 
gearing  was  5  feet  and  1  Inch.   The  distance 
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from  the  Imck  aide  of  the  machine  to  the 
wall  of  the  shop  was  about  8  Inches,  and 
from  the  gearings  to  the  wall  of  the  shop 
was  20  Inches.  Attached  to  the  wall  behind 
the  machine,  and  about  S  feet  from  the 
floor,  was  a  shelf  and  a  small  cnpboard, 
where  the  men  who  operated  the  machine 
placed  some  of  their  small  tools,  aprons, 
and  other  clothing.  The  machine  was 
operated  by  one  Laprlse  and  the  plaintiff. 
X^prlse's  place  was  on  the  left.  It  was  hts 
dnty  to  pass  rods  of  iron  through  a  groove 
on  the  front  side,  where  they  were  cut  off 
the  required  length  for  bolts,  the  pieces 
dropping  Into  a  bucket  and  sometimes  upon 
the  floor.  It  was  the  duty  of  the  plaintiff, 
whose  place  was  on  the  right,  to  gather  np 
the  pieces,  and  carry  them  to  other  parts  of 
the  shop,  as  he  might  be  directed.  The  cog 
wheels  were  upon  the  right  side,  about  as 
high  above  the  floor  as  the  plaintiff's  shoul- 
ders, and  were  in  plain  view.  On  the  morn- 
ing of  the  accident,  as  soon  as  the  machine 
was  started  np,  the  plaintiff  reached  for  his 
apron  upon  the  shelf.  In  withdrawing  his 
arm,  his  hand  in  some  way  waa  caught  in 
the  gearing  of  the  cog  wheels,  and  was  in- 
jured. At  the  time  of  the  accident,  the 
plaintiff  had  worked  on  the  machine  nearly 
a  year.  He  was  about  62  years  of  age,  and 
of  average  Intelligence.  No  warning  as  to 
the  danger  from  the  gearing,  or  Instruction 
as  to  the  precautions  which  should  be  taken 
to  avoid  it,  waa  given  to  him  by  the  de- 
fendants; and  there  was  also  evidence  tend- 
ing to  show  that  the  gearing  should  have 
been  covered  to  make  It  reasonably  safe. 
The  plaintiff  testified  that  he  knew  be  would 
get  hurt  If  he  got  his  hand  in  the  gearing, 
but  that  he  never  thought  of  the  danger, 
and  that,  when  he  took  bis  apron  from  the 
bench,  he  was  not  thinking  of  It,  and  that, 
If  he  had,  he  supposed  he  sluuld  not  have 
got  hurt  The  defmdants  seasonably  moved 
for  a  nonsuit,  which  was  denied,  subject 
to  exception.   Verdict  for  the  plaintiff. 

B.  H.  Shannon,  W.  S.  Feaslee,  Cogswell 
&  Blackston^  and  B.  A.  &  O.  B.  Hibbard, 
for  plaintiff.  Jewell,  Stone,  Owen  &  Martin, 
for  defendants. 

BLODGETTT,  J.  The  motion  for  a  non- 
suit should  have  been  granted.  Familiar 
principles  of  universal  acceptation,  as  well 
as  recent  decisions  of  this  court  (Bancroft 
V.  Ballroad,  30  Atl.  400,  410;  Henderson  v. 
Williams,  66  N.  H.  405,  23  Ati.  369;  Nash 
V.  Steel  Co.,  62  N.  H.  406,  408),  forbid  any 
other  conclusion.  The  plalntlCTs  grounds  of 
complaint  are  solely  (1)  that  the  gearing 
was  not  reasonably  and  safely  protected, 
and  (2)  that  the  defendants  gave  him  no 
warning  or  Instruction  as  to  the  resulting 
danger.  No  recovery  can  be  had  upon  either 
of  these  grounds. 

The  fact  that  the  gearing  was  not  covered 
Is   not   of   controlling   Importance.  The 


dai^cer  from  It  was  as  apparent  to  the  plain- 
tiff as  to  tlie  defendants;  and  there  was  no 
emergency  requiring  him  to  expose  himself 
to  the  dangelt.  It  was  obviously  one  of  the 
"seen  dangers"  of  which  the  servant  as- 
sumes the  risk  by  entering  upon  the  em- 
ployment, even  though  reasonable  precau- 
tions have  been  neglected  by  the  employer. 
As  to  all  defects  uid  Asmgers  which  are  open 
to  the  observation  and  wltliin  the  knowledge 
and  compreh»i8lon  of  master  and  servant 
alike,  both  stand  upon  common  ground: 
and  no  recovery  can  be  had  for  a  resulting 
Injury  to  the  latter  when  he  Is  of  sufficient 
intelligence  and  knowledge  to  comprehend 
the  risks  Incident  to  the  service,  which  Is 
presumed  In  the  case  of  an  adult  perscm.  In  the 
absence  of  evidence  showing  the  contrary.  In 
such  a  case  an  Injury  to  the  servant  Is 
within  the  scope  of  the  danger  which  both 
the  contracting  parties  contemplated  as  in- 
cidental to  the  service,  and  the  master  can- 
not be  held  liable  for  the  Injury.  Much  less 
can  he  be  held  liable  when,  as  In  the  present 
case,  It  affirmatively  appears,  not  only  that 
the  danger  of  which  the  servant  complains 
was  open  to  common  observation  and  with- 
in common  comprehension,  and  that  he  was 
of  sufficient  Intelligence  and  knowledge  to 
comprehend  It,  but  that  he  actually  did 
know  and  comprehend  it.  In  brief,  the 
plaintiff  stands  no  better  than  he  would 
have  stood  If,  by  special  agreement  with  the 
defendants,  he  had  assumed  the  risk  of  the 
gearing. 

Of  still  less  Importance  Is  the  fact  that 
no  warning  or  Instruction  as  to  the  danger 
from  the  gearing  was  given  to  the  plaintiff 
by  the  defendants.  None  was  necessary. 
It  would  have  been  a  useless  formality  mere- 
ly. The  most  that  could  have  been  said  to 
him  was  that  he  must  keep  away  from  the 
gearing  when  the  machine  was  In  operation, 
or  he  would  get  hurt.  But  this  would  have 
given  him  no  knowledge  he  did  not  already 
possess.  The  danger  of  getting  caught  in 
Uie  gearing  was  perfectly  obvious  to  him, 
and  he  therefore  knowingly  and  voluntarily 
assumed  it  as  one  of  the  ordinary  risks  of 
his  employment.  The  duty  resting  on  the 
master  to  instruct  or  warn  the  servant  of 
all  latent  and  hidden  defects  or  hazards  In- 
cident to  the  employment,  of  which  the  mas- 
ter knows  or  ought  to  know,  does  not  extend 
to  dangers  open  to  ordinary  observation, 
except  in  cases  of  youth,  Inexperience,  Igno 
ranee,  or  want  of  capacity  of  the  servant, 
and  cannot  be  Invoked  as  to  patent  defects 
or  dangers  by  a  servant  of  mature  capacity 
and  Imowledge.  As  to  such  defects  or 
dangers  as  are  obvious  to  the  senses,  he 
Is  bound  to  take  notice;  and  when,  as  In 
the  case  of  this  plaintiff,  he  admits  he  knew 
of  the  danger  and  comprehended  it,  It  would 
be  as  absurd  as  it  manifestly  would  be 
unjust  to  permit  a  recovery  on  the  ground 
that  his  employers  did  not  warn  him  of  that 
danger.   In  Tiew  of  these  conclusions,  the 
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other  exceptions  taken  at  the  trial  need  not 
be  considered.  Judgment  for  the  defend^ 
ants. 

SMITH,  J.,  did  not  sit  DOE.  a  7.,  did 
not  concur.   The  others  concurred. 


(tt  N.  H.  W) 

PERKINS  T.  PEEKINS  et  O. 
(Suprone  Court  of  New  Hampshire.  Bofking- 

ham.'  July  26.  1805.) 
Suit  bt  Adiiixi3ti(ators  — Evidescb  — Limit*- 

TIOHS — COUPBTBNCT  OF  WiTIfKflS. 

1.  Uii;'?r  Pub.  St  c  224.  U  1&-1^  exdodinv 
the  testimony  of  the  adverse  party  as  to  focts 

which  occurred  iu  the  lifetime  of  the  deceased, 
where  aa  admisistrator  or  executor  is  a  party  of 
record  or  a  party  of  interest,  unless  the  admlnia- 
trator  elects  so  to  testify,  or  unless  its  exclusion 
will  be  injustice,  a  defendant,  executrix  of  her 
husband's  will,  cannot  testify  to  conversations 
between  her  deceased  husband  and  the  intestate 
of  the  plaintiff  coQceming  a  bank  book  belonging 
to  plaintiffs  intestate,  in  the  possession  of  de- 
fendant 

2.  A  suit  against  one  who  is  an  executrix,  in 
her  priTSte  capacity,  for  property  which  she 
claims  as  legatee  of  her  testator,  is  not  affected 
by  Pub.  SL  c.  191,  S  4,  providing  that  suits 
against  an  executor  must  be  begun  within  three 
years  after  the  awoiotment 

3.  Pub.  St  e.  101,  I  4,  provides  flwt  sniti 
against  an  executrix  must  be  begun  within  three 
years  after  tiie  appointment  add  that,  never- 
theless, such  action  may  be  brought  after  that 
time  by  the  administrator  of  a  person  who  at  the 
time  of  her  death  had  the  right  of  each  actioo, 
if  brought  "within  two  years  after  the  original 
giant  of  admhiiBtration.^  as  provided  by  Pub, 
St  &  lai,  I  6. 

Exceptions  from  Rockingham  county. 

Action  by  Langdon  M.  Perkins,  adminis- 
trator, a^lnst  EUaatwtb  A.  Perkins  and  oth- 
ers. Decree  for  paalntlft.  and  defendants  ex- 
cept.   Exceptions  overruled. 

Mary  A.  Perkins  died  February  13.  1888, 
and  the  plalntltt  was  a[^luted  administrator 
of  her  estate  January  14,  1862.  She  was  the 
widow  of  Ellas  Perkins,  and  at  the  time  of 
her  death  was  the  owner  of  a  deposit  In  the 
Portsmouth  Savings  Bank,  standing  In  the 
name  of  Mrs.  EUas  Perkins,  and  of  a  sum  of 
money.  George  A.  Perkins,  a  son  and  heir  of 
Mary  A.  Perkins,  before  her  death  obtained 
possession,  witliout  right,  of  the  bank  book 
reiHTesentlng  this  deposit,  and  held  tt  tlU  his 
death.  The  defendant  Perkins  Is  executrix 
of  hlB  wUl,  having  been  at^lnted  In  January, 
1889.  and  she  has  never  settled  her  account  as 
executrix,  but  there  are  no  outstanding  claims 
against  the  estate,  and  she  Is  the  sole  legatee 
and  devisee  under  the  wllL  She  now  holds 
the  deposit  book,  and  claims  the  depc»it,  aa 
executrix  and  legatee,  as  a  part  of  the  estate 
of  George  A.  Perkins.  She  also,  before  the 
death  of  Mary  A.  Perkins,  obtained  posses- 
sion, without  right,  of  the  sum  of  money  be- 
longing to  the  latter,  and  now  claims  it  by 
reason  of  some  transaction  between  her  and 
Mary  A.  Perklna.  The  deposit  and  tbe  mon- 
ey are  the  only  property  of  the  estate  of  Mary 
A.  Perkins,  and  hi  part  are'  needed  to  pay 


debts,  funeral  charges,  and  expenses  of  ad- 
mlnlBtration.  At  the  trial  tbe  pialnUfT  did 
not  testify.  The  defendant  Perkins  oEFered 
to  testify  In  regard  to  conversations  and  trans- 
actions between  George  A.  Perkins  and  Mary 
A.  Perkins  with  respect  to  the  bank  book, 
and  also  with  regard  to  cettaln  matters  be- 
tween herself  and  Mary  A.  Perkins  with  re- 
spect to  tbe  money.  She  being  the  party  tn 
interest;  claiming  the  depotit  as  executrix  and 
sole  legatee  of  tbe  estate  of  George  A.  Per- 
klps,  and  claiming  personally  the  money,  her 
testimony  was  excluded,  and  she  excepted. 
She  then  asked  to  be  allowed  to  testify  to 
those  matters  on  the  ground  that  Injustice 
would  be  done  without  her  testimony;  but 
the  court  foimd  that  no  Injustice  would  be 
done  without  her  testimony,  and  rejected 
it,  to  which  she  excepted.  She  also  con- 
tended that  the  suit  could  not  be  maintain- 
ed on  account  of  tbe  statute  of  limita- 
tions, not  having  been  begun  till  more  than 
three  years  after  her  appointment  as  exacts 
trlx  of  tbe  will  of  George  A.  Perkins.  Decree! 
for  tbe  plaintiff  against  the  defendant  Perkins 
for  tbe  bank  book  and  against  the  defendant 
bank  for  tbe  amount  of  the  deposit,  and  aleo 
that  jndgm^t  should  issue  against  the  defend- 
ant Perkins  for  the  amount  of  the  money  and 
Interest  theieon,  t^on  the  plaintiffs  Sling  a 
declaration  In  asanmpslt  for  money  had  and  re- 
ceived. 

GalTin  Pag«^  for  plaintiff.  8.  W.  Bmery. 
for  defendant  Bllmbetb  A.  Pertdns.  J.  8.  H. 
Frlnli;  for  defendant  Portsmouth  Sar.  Bank. 

BIX>DGETT.  J.  The  offer  of  the  defendant 
to  testify  to  coatersatloas  and  transactions 
between  her  deceased  husband  and  the  plaln- 
tUTs  Intestate  was  alike  properly  rejected  as 
a  matter  of  law  and  of  discretion,  under  the 
statutory  provistons  excluding  tbe  testimony 
of  the  adverse  party  In  respect  to  facts  which 
occurred  In  the  lifetime  of  the  deceased, 
where  an  administrator  or  executor  Is  a  par- 
ty of  record,  or  a  party  In  Interst,  unless  the 
administrator  or  executor  elects  so  to  testify, 
or  It  clearly  aH>ear8  to  the  court  that  Injustice 
may  be  done  without  the  testimony  of  the 
other  party.  PuU  St  c.  224,  Sg  16-18;  Chand- 
ler V.  Davis,  47  N.  H.  462,  465;  Harvey  v. 
HUllard.  Id.  561,  GSS;  True  v.  Shepard,  51  N.: 
H.  502;  Holt  v.  RusseU.  56  N.  H.  5C3;  Drew 
V.  McDanlel,  60  N.  H.  482;  Tuck  v.  Nelson, 
62  N.  H.  471.  472;  EngllBh  v.  Porter,  63  N. 
H.  206,  215.  In  brief,  there  Is  nothing  in  the 
reported  facts  to- take  the  case  out  of  tbe  gen- 
eral rule  that  ordinarily  "the  safe  guide  and 
the  decisive  test  Is  found  In  the  Inquiry 
whether  the  deceased,  tf  alive,  could  testl^ 
to  tbe  same  matters."  The  suit  being  against 
the  defendant  In  her  private  capacity,  she 
cannot  Interpose  the  statutory  limitation  of 
three  years  (Pub.  St.  c.  191,  §  4)  In  bar  of  Its 
maintenance;  nor  could  she  If  It  were  against 
her  in  her  official  capacity  as  executrix  of  her 
deceased  husband's  wUl,  the  suit  having  been 
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brought  "within  two  years  after  the  orighul 
grant  of  admhilstration"  npon  the  estate  of 
the  phdnttlFs  Intestate,  in  vrhoae  favor  the 
right  of  action  against  the  husband  existed  at 
the  time  of  her  death  (Id.  {  6;  Brewster  r, 
Brewster,  62  K.  H.  62,  69;  Morse  t.  Whttcher, 
64  N.  H.  691,  D8%  U  AtL  207).  BzCQptlonB 
oremiled. 

WALLAGB,  3^  did  not  Sit  The  others  con- 
cured. 


(H  H.  H.  flO) 

ABBOTT  et  aL  T.  WOIiFBBOBOnOH  BAY. 
BANK. 

(SnprexDe  Coort     New  Hampahire.  OuxoO. 
July  26, 1896.) 
Satings  Bases— Spbcial  Dbposits. 

L  Special  dnxndts  in  a  savingB  bank,  not  made 
aa  savingfl-bank  deposita,  oor  drawing  interest  or 
dividend,  and  wtiicti  went  into  the  general 
fande  ot  the  bank,  are  in  the  nature  of  loans,  the 
true  relation  between  the  dqxwiton  and  the  bank 
being  that  of  debtor  and  creditor,  and  are  not 
subject  to  losBes,  aa  goienil  depouts,  so  long  as 
tl^  assets  are  sufficient  to  par  the  bank's  debts. 

2.  Where  a  aarlnga  hank  takes  a  depositor's 
moner  aa  a  spedal  deposit,  and  conT^ts  it  to 
tta  use,  and  enjoys  gratuitous  benefits  there- 
from, it  is  f»topped  from  denying  its  liability  to 
repay  the  money,  wbether  tlte  receiTing  of  the 
money  as  madx  deposit  was  ultra  vires  or  not. 

Petition  by  Bewail  W.  Abbott  and  others 
against  the  Wolf  eborough  Savings  Bank,  pray- 
ing that  the  bank  be  ordered  to  pay  certain 
special  deposits  In  full.  PeUtlon  granted. 

The  petition  alleged  that  petitioners  bad  cer- 
tain sums  on  deposit  with  said  bank,  as  spe- 
cial devoelts,  at  the  time  an  Injmictlon  agataist 
the  bank  was  granted  by  the  supreme  court 
on  application  of  the  bank  commlssicMiers; 
that  said  d^oslts  woe  not  made  by  Ihem  hi 
the  ordinary  course  of  boslness,  or  for  the  pnr- 
poae  of  receiving  any  interest  or  dividends 
tha-ecm,  and  were  not  made  or  received  as  a 
part  of  the  general  funds  of  the  bank;  and 
fliat  the  plalntlfb  never  received  or  claimed 
any  Interest  thereon.  The  prayer  la  that  the 
bank  may  be  ordered  to  pay  the  plaintiffs  the 
amount  of  the  special  deposits  In  fnlL  The 
bank  commissioners,  to  protect  the  general  de- 
positors, appear  to  oppose  the  petition.  The 
Injunction  was  issued  In  October,  1803.  The 
plaintiffs  were  special  depositors,  having  pass 
bofriu  mubxH  "Spedah"  The  deposits  were 
not  made  as  savings-bank  deposits,  and  receiv- 
ed no  Interest  or  dividends.  The  treasurer 
gave  Itae  money,  or  a  check  on  a  Boston  bank, 
whenever  it  was  called  for.  There  was  no 
vote  of  the  directors  on  the  matter.  The  mon- 
ey  rectived  went  into  the  general  funds  of  the 
bank.  There  Is  nothing  on  the  cash  book  to 
Indicate  who  are  special  depositors.  One  of 
the  bank  comndsalonas  tesUiled  to  a  convert 
satlon  with  the  treasurer  of  the  bank  before 
January  1, 1893,  in  which  he  told  the  treasurer 
that  the  bank  could  not  take  speeUd  d^MMlts, 
dtlng  the  o^nlon  at  the  attorney  general  in 
the  bank  mfoxt  of  1890;  also,  to  another  con- 


venation  In  wUdi  be  told  the  treasurer  that 
the  bank  had  no  right  to  take  special  deposita 
as  a  bank  of  discount.  The  bank  commission- 
ers contend  that  Pub.  St  c.  16S,  |  10,  forbids 
private  iMtnkIng  In  a  savings  baidc,  and  Unt 
tbe  receipt  of  spedal  deposits  was  in  vit^tifOk 
of  the  by-laws  of  the  banlc. 

S.  W.  Abbott,  for  phdntlfb.  The  Bank  Oom- 
missloners,  for  defendant 

BL0D6ETT,  J.  In  flw  view  most  mifavw- 
able  to  the  plaintiff^  no  ground  sioears  uriilch 
authorizes  the  bank  to  keep,  without  repay- 
ment,  any  part  of  the  money  received  from 
fliem.  Doubtless  the  powa  of  savings  banks, 
In  common  with  othor  corporatlona,  Is  limited 
by  the  purposes  for  which  tiiey  are  created, 
and  by  those  wMch  are  named  in  the  chartwr 
or  act  authorizli^;  tiiebr  existence;  but  even 
admitting  that  the  receiving  ot  the  plalntUb* 
deposits  In  the  manner  detailed  in  the  case 
was  f(ffelgn  to  the  purposes  of  the  bank's 
creation,  unauthorized  by  Its  legalized  powers^ 
and  within  the  prohibition  of  the  st^te  (Pub. 
St  c.  166,  S  10),  yet  as  the  defiositi  went  intO' 
the  g^ieral  fund,  and  to  the  use  and  ben^t 
of  the  bank  {that  Is  to  say.  to  the  use  and 
beoBflt  of  the  general  deposlttos,  who  are  In 
fact  the  bank),  wdl-establlSbed  principles  re- 
quire that  a  recovery  should  be  allowed  for  Oie 
full  amount  of  such  deposits.  The  transactions 
were  In  the  nature  of  loans.  The  true  rela- 
tion betwem  the  parties  Is  that  of  debtor  and 
creditor.  The  plaintiffs'  money,  when  depos- 
ited, became  the  money  of  the  bank;  and  they 
became  its  (yedltora,  bi  every  senses  and  for  an 
purposes.  Having  no  share  or  Interest  in  the 
ivoflts  (ff  earnings  of  the  bank,  the  plalntlfEs 
are  not  liable  to  be  sul^ected  to  any  part  at 
Its  losses,  so  kmg  as  the  assets  are  suffldoit 
to  pay  Its  debts.  The  general  deposltoxa  can- 
not shift  npcm  them  any  share  of  the  burden 
which  propo-ly  rests  upon  themselves  alone. 
Am  owners  of  the  bank,  and  of  irtileh  they  are 
not  credlttms  hi  a  g«ietal  sense,  or  for  all  pmv 
poses,  the  gmeral  deposltixs,  who  alone  are 
entitled  to  share  In  tiie  bank's  proflta,  most 
bear  Its  losses,  and  can  rightfully  claim  socb 
assets  only  as  may  remain  after  payment  of 
the  corporate  debts.  In  brief,  the  general  de- 
positors in  a  savings  bauk  stand  in  tbe  aame 
rdatlon  to  Us  assets  as  stockholders  to  bonks 
of  discount  Cogswell  v.  Bank,  SO  N.  H.  ^ 
46.  And  the  standing  of  special  d^wsltors, 
Uke  the  ^alntlfls,  In  the  fbrmer,  corresponds 
to  that  of  ordinary  badness  dqxnltors  In  the 
latter,  whose  deposits  are  subject  to  payment 
on  calL 

Tbe  doctrine  nt  ultra  vires  is  no  defense  In 
tills  case;  nor,  If  It  can  be  held  appllcsible  to 
the  facts,  is  Qie  prohibition  of  private  banking. 
By  taking  the  plaintlfCB*  money,  convertliig  it 
to  the  bank's  lue,  and  oijoying  Its  giatnltous 
benefit  the  bank  Is  now  equitably  and  legally 
estopped  to  deny  its  liability  to  r^«y  the 
money,  whether  the  taking  was  with  or  with- 
out authority.   Blch  v.  Enol,  61  N.  H.  860, 
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801;  West  t.  Town  ot  BrroU  68  M.  H.  2S3, 
284;  Ck^awell  t.  Bank,  sapra;  Bank  t.  Fiske, 
00  N.  H.  863.  860,  370;  Morton  t.  Bank.  61 
N.  H.  688,  680.  683;  Mantdieeter  A  L.  B.  B. 
T.  Ooncoard  B.  R.,  66  N.  H.  100^  126,  12T,  181. 
182,  20  AtL  383.   Petition  granted. 


OLARE, 

cnrred. 


did  not  Hit  Tbe  others  con- 


M  H.  H.  IN) 

7ELKBR  et  al.  t.  HAZBI/TON  et  aL 
OBnpreme  Conrt  of  New  Hampshiret  Merri- 
mack.  July  26,  1S95.> 

ATTACHHKKT  — DiSCBABOB  or  UORTOAOa— Flbad- 

ISG— TbSDEE. 

1.  A  bill  bj  an  attaching  creditor,  praying 
for  a  discharge  of  a  mortgage  on  the  attadied 
premises,  wfaidi  charges  do  collosion,  and  does 
not  allege  tbe  pnrchaae  to  be  traadulent  or  a 
dond  on  the  titl^  states  no  case  sgainst  a 
defendant  who  baa  porchaaed  the  mortgagor's 
Interest  In  the  property  snbsequent  to  the  mort* 
gage  and  to  the  levy  of  the  attachment. 

2,  A  bill  l^r  ftn  attachiag  creditor,  praying  for 
tbe  discharge  of  a  mortgage  on  the  attached  prem* 
Ises,  which  rests  exdaaively  on  the  attachment 
and  subsequent  tender  of  the  amount  of  the  mort- 
gage to  tbe  mortgagee,  states  no  esse  against  the 
mortgagee. 

8.  A  bill  by  an  attaching  creditor,  praying  for 
the  discbarge  of  a  mortgage  on  the  attached  prem- 
ises, will  not  be  entertained  before  the  attach- 
ment has  ripened  into  a  judgment. 

4.  When  a  tender  is  rehed  on,  it  mast  bs 
brought  into  court 

Bill  by  William  H.  Pelker  and  another 
against  John  B.  Hazelton  and  another  pmy- 
Ing  for  the  dlBcharge  of  a  mortgnge.  De- 
murrers to  bill  anstained. 

Tbe  blD  alleges  tbat  one  Rtcbardson  exe- 
cuted a  mortgage  of  real  estate,  June  23, 
1882,  to  the  defendant  Hazelton,  trustee,  to 
secure  tbe  parmoit  of  a  note  (or  81.200; 
tbat  tbe  plalnttffB  caused  said  real  estate  to 
tw  attached  on  a  writ  against  said  Richard- 
son, returnable  In  February.  18^  and  now 
pending;  that  the  defendant  Baker  pur- 
chased, June  14, 1893,  all  the  right  title,  and 
Intareat  of  uid  Rlchaidaon  In  said  real  es- 
tate; that  the  plaintiffs  tendered  to  the  de- 
fendant Haxelton  91f351,  being  the  full 
ajnount  due  on  said  mortgage*  July  3»  1883, 
and  requeated  blm  to  ezecnte  a  release  of 
his  interest  in  said  real  estate  under  his 
mortgage,  but  he  refused  and  still  refuses 
so  to  do.  The  defendants  demur  for  want 
of  eqult7. 

Lea<^  ft  Stevens  and  Felker  ft  Pearl,  for 
plaintiffs.  Sargent  ft  BoUla,  for  defendants. 

NiODOETTT,  J.  The  bill  States  no  case 
against  Baker.  No  ooUnsitm  betweoi  him 
and  the  mortgagee  or  the  mortgagor  is  char- 
ged, nor  la  his  purchase  of  the  mortgagor's 
fnter^  In  the  real  estate  attoched  by  the 
plalntUEs  alleged  to  bo  fraudulent  or  a  dond 
upon  the  title.  The  simple  fact  that  Baker 
bought  the  mortgagor's  equity  subsequent 
to  the  attachment;  without  any  other  ground 


for  equitable  aid,  la  wholly  Insufficient  to 
maintain  the  plaintiffs'  bill.  Bee  Towle  t. 
Janvrln,  61  N.  H.  605.  No  better  Is  the  case 
made  against  Hazelton.  No  grterance  or 
injury  Impairing  or  Imperiling  the  plaln< 
tiffs'  security  Is  set  forth,  no  fraud  Is  char- 
ged, and  absolutely  nothing  Is  alleged  which 
shows  or  tends  to  show  any  present  existing 
ground  for  equitable  Interference  with  the 
mortgage  which  tbe  plaintiffs  pray  to  have 
discharged.  The  bill  rests  exduslyeiy  upon 
the  attachment  and  snbsequent  tender.  But 
If  the  tender  was  a  valid  one,  Hazelton's 
rights  as  mortgagee  ceased  at  once,  as 
against  tbe  attachment  and  the  rights  ac- 
quired under  it  by  virtue  of  Pub.  St  c.  220, 
8  8;  and.  If  the  tender  was  not  valid,  no 
ground  for  equitable  aid  is  claimed  or  sug- 
gested. At  most  there  can  therefore  be  no 
occasion  to  invoke  the  aid  of  a  court  of  eq- 
uity In  respect  of  the  mortgage  nntll  the 
plaintiffs'  attachment  ripens  Into  a  Judg- 
ment and  Is  followed  by  a  levy  upon  the 
mortgage  premises,  both  of  which  are  con- 
tingencies that  may  never  happen.  If  the 
court  has  Jurisdiction  of  questions  that  may 
never  arise.  It  is  not  advlsatrie  to  decide 
them  in  advance.  Then,  again,  the  record 
shows  that  the  tender  has  not  been  brought 
Into  court  which  is  an  Indispensable  requi- 
site when  a  tender  Is  relied  upon.  Bailey 
V.  Metcalf,  6  N.  H.  166;  Frost  v.  Flanders. 
87  N.  H.  552;  Allen  v.  Cheever,  61  N.  H.  32. 
Othor  Objections  need  not  be  considered. 
Demurrers  sustained. 

CLARIS  did  not  sit  The  otben  con- 
curred. 

""       m  N.  B.  son 

ABBOTT  V.  KIMBALL. 

(SnpTNne  Coort  of  New  Hampshire.  Mecrl- 
mack.   July  26^  1885.) 

OOBPORATIOITB — AtTAOBHBST  OF  SHARES— SSKVIOa 

Pub.  8t  c.  220,  I  13,  provided  for  service 
of  writs  of  attachment  against  stockholders  in 
corporations  by  ieaviitg  cop^  thereof  with  certain 
officers,  not  mentioning  directors  among  them. 
I^ws  1895,  c.  83,  S  1.  passed  to  remove  doubts 
In  tbe  constmction  of  the  former  section,  pro- 
vided that  such  attachment  might  be  made  by 
sei-vice  of  the  writ  and  retom  upon  a  director. 
Defendant's  share  in  a  corporation  was  attached, 
In  1884,  by  service  upon  a  director.  Bdd,  tbat 
the  service  sufScient 

Assumpsit  by  Bclward  A.  Abbott  agsbut 
Moses  KimbalL  Defendant  appeared  spe- 
cially, and  moved  to  dismiss.  Denied. 

The  defendant  asked  that  the  action  be  dis- 
missed, because  he  was  not  an  inhabitant  of 
the  state,  and  no  personal  service  bad  been 
made  upon  him  within  the  state,  and  thm 
bad  been  no  actual  attachment  of  his  prof^ 
erty.  The  aberifl's  rettirn  Is  as  follows: 
*Verrlmack-e8.:  July  14, 1884.  I  attached 
all  tiie  shares  in  the  capital  stock  of  the 
Boston  ft  Maine  Railroad  owned  by  tbe  wltb- 
In-named  Mosee  Kimball,  by  giving  in  band 
10  A.  W.  8nUoway»  one  of  tbe  dlrectma  <tt 
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said  coq^nitton,  uk  attesUd  copy  of  tlils 
writ,  wltb  an  attested  cop7  of  tbls,  my  re* 
torn  tbeieon,  at  10:10  of  tbe  clock  In  the 
formoon  ct  said  day.  Benjamin  Tuciker, 
Deputy  Sheriff.  And,  tbe  principal  defend- 
ant being  ont  of  tbe  state,  I  made  no  fnr* 
ther  serrlee  of  this  writ.  Benjamin  Tucker, 
D^nty  Sberlff.**  Tbe  plaintiff  nuvred  to 
amend  tbe  return  by  adding  after  tbe  word 
"corporation"  the  words  "agent  of  said  cor- 
poration, or  person  baring  the  care  of  tbe 
property  of  said  corporation."  Decembw  SO, 
1888,  the  Northern  Railroad  Company  own- 
ed certain  shares  of  tbe  capltiU  vtotk.  of  the 
Ooncord  &  COaremont  Balboad,  and  of  the 
Peterboroo^  ft  HUlsborongh  BaUroad, 
which,  by  Uie  terms  of  tiie  lease  of  the 
Northern  Railroad  Company  to  tbe  Boston 
ft  Lowell  BaUroad  Corpora tion,  were  made 
Ufa  to  the  lattor,  to  be  bdd  and  wed  during 
the  term  of  tbe  lease  for  Uie  purpose  of 
maintaining  tbe  roads  of  these  companies  as 
Its  teancbes^  and  to  allow  tt  to  Tote  on  this 
stock,  and  collect  the  dividends  which  should 
become  due  on  them  during  tbe  term  of  the 
lease.  February  28,  1800,  the  lease  was  as- 
signed, and  the  lessee's  interest  in  l^ie  stock 
waa  transferred  to  tbe  Boston  ft  Ualne  BaO- 
road;  and  March  28, 1880,  by  vote  of  the  di- 
rectors of  the  Boston  ft'  Ualne  BaUroad.  Its 
president  was  authortzed  to  transfer  the 
shares  to  A.  W.  SuDoway,  "to  be  held  by  him 
as  tmstee  vnder  the  lease  of  said  Northern 
Railroad  to  the  Boston  &  Lowell  Railroad 
Corporation,  of  Decembw  80, 1SS8,  to  be  Tot- 
ed  by  him  as  the  directors  of  tbls  company 
may  from  time  to  time  direct  and,  upon 
their  request,  to  be  transferred  to  this  com- 
pany, or  to  Buch  person  or  persons  as  the 
directors  may  designate";  and  shortly  after- 
wards the  shares  were  thus  transferred  to 
him,  and  he  has  since  held  them  as  such 
trustee.  Said  Snlloway  has  been  a  director 
of  the-  Boston  ft  italne  Railroad  for  about 
four  years  last  past  At  the  date  of  tbe  sher- 
iff's return,  said  Sulloway  was  not  an  agent 
of  the  Boston  ft  Maine  Railroad,  or  a  per- 
sm  baring  the  care  of  the  property  of  the 
corporation,  otherwise  than  as  a  director  and 
as  a  trustee  holding  the  shares  as  afore- 
said. 

W.  L.  Foster  and  8.  0.  Eastman,  for  plain- 
tiff. O.  B.  French  and  0.  H.  Bums,  for  de- 
fendant 

BLODOBTT,  I.  **An  Officer's  return  of  an 
attachment  of  the  share  or  Interest  of  any 
penum  In  a  corporation  may  be  as  general  as 
a  return  of  an  attachment  of  all  the  de- 
fendant's real  estate  In  a  town,  and  the  at* 
taebment  may  be  made  by  the  officer  by 
leaTlng  an  attested  copy  of  the  writ  and  of 
lito  retom  thereon  with  a  director  of  the  cor- 
poration. Any  director  so  served  shall  fortb- 
wiUi  notify  the  clerk,  treasum.  or  cashier 
of  aucb  corporation  of  snch  attachment" 
Laws  laOBt  &  83, 1 1.  Giving  to  this  declaisr 


tory  statute  (which  la  eatltlea  **An  act  to  M- 
move  donbte  in  the  constmetfon  of  section 
13,  cfaapter'200  (2a0)»  of  the  PnbUe  Btatotas, 
rtiating  to  the  swvlce  of  profeess")  tbe  weight 
to  whldi  it  Is  entitled,  we  are  eC  <«dniOD  that 
the  defendant's  motion  to  dismiss  must  be 
denied. 

WALLACE,  J.,  did  not  sit  Tbe  others  con- 
curred. 


(»  R.  L  S35> 
LI8COMB  v.  BLDREDOB. 

(Bnpreme  Oonrt  of  Rliode  Island.  Dee.  81. 

1887.) 

WlUB  —  CoMTSm  —  Appkai.  —  GBomiDS— BOXD— 

Approvau 

1.  nie  reuoD,  stated  as  the  ^roond  of  appeal 
from  a  decree  refuaiof  to  ad  nut  an  inatroment 
to  probate,  tliat  tbe  instroment  Is  the  last  wilt 
ana  testameoi  of  deceased.  Is  snflldently  specific 
under  the  statute. 

2.  Where  an  affldavlt  on  file  diows  surlce  ot 
the  citatiim  on  Harriet  B.  EldredBe,  In  Boston, 
Mftsa.,  it  will  be  oreaumed  on  appeal  that  tbe 
person  thos  lerTed  ia  ideatical  with  the  Harriet 
lUcbmoDd  Elilredge  mentioned  io  the  instrument 
preaeoted  for  probate  as  the  hdr  at  law  of  tbe 
testator,  and  described  In  the  leasons  of  appeal 
aa  of  Dorchester,  Maaa. 

S.  Under  Oen.  Laws,  e.  248,  {  1,  providing 
for  appeals  from  probate  courts,  and  requiring 
the  appellant  to  give  a  bond  to  tbe  coon  satis- 
factory to  tho  court,  or  to  the  clerk  if  the  court 
be  not  in  session,  the  clerk  has  power  to  aivrove 
an  appeal  bond  p,ven  him  under  the  drcumstan- 
cea  named. 

4.  When  the  derk  of  the  probate  court  approve* 
an  appeal  bond,  his  minute  thereon  that  the  court 
is  not  then  in  sessioo  ia  lUfficieot  erideooe  of 
that  fact  to  bring  the  case  within  Gen.  Lawa, 
c.  248,  {  1,  authorizing  the  clerk  to  approve  ap- 
peal bonds  presented  to  him  when  tbe  court  is 
not  in  session. 

Ai^eal  from  probate  court. 

Proceeding  by  Sarah  A.  P.  LIscomb  against 
Harriet  R.  Eldredge  for  the  probate  of  a  ^vilL 
From  a  decree  refusing  to  admit  tbe  instru- 
ment to  probate,  plaintiff  appeals.  On  motion 
to  dismiss  the  appeal.  Denied. 

Clarence  A.  Aldrlch.  for  appellant  Iionli 
0.  Southard,  for  appellee. 

MATTBSON,  a  J.  This  Is  an  appeal  from 
a  decree  of  the  court  of  probate  of  Little 
Compton  rinsing  to  admit  to  probate  an  In- 
strument hi  writing  dated  May  14,  1^,  pm> 
portli^  te  be  the  hiat  will  and  testamoit  of 
James  Pierce,  deceased.  The  reasims  of  ap- 
peal stete  as  ground  of  appeal  that  the  In- 
strument Is  tbe  last  will  and  testament  of  the 
deceased.  Cotmsel  of  the  appellee,  as  amicus 
curloe,  moves  to  dismiss  Uie  appeal  because 
the  reasons  d  appeal  are  not  sufficiently  ape- 
clflc.  The  term  "speclflc"  is  relative.  Tbe 
purpose  of  the  stetnte  in  requlrli^  that  the 
grounds  cf  appeal  shall  be  set  forth  q^ffie- 
ally  Is  to  notify  the  adverse  party  of  them, 
and  to  enable  him  to  be  prtsmred  to  meet  them 
at  the  triaL  We  think  that  the  reason  stated 
In  the  present  Instance  Is  sufficiently  speclflc 
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to  answer  the  reqnlremeiit  ot  the  statute.  It 
la  eqnlTBlent  to  the  statement  that  the  testa- 
tor was  of  sound*  disposing  mind  and  memory, 
and  that  the  Instroment  was  oecnted  and  at- 
tested in  accordance  with  the  statute.  We 
do  not  see  that  ttie  appdlee  would  be  any 
better  advised  of  the  case  to  be  met  at  the 
trial  U  these  two  matters  had  been  separately 
stated  In  the  reasons  of  appeal  than  by  the 
statement  Out  the  Instniment  is  the  last  will 
and  testament  of  the  deceased,  in  which  they 
are  necessarily  luToIved. 

The  second  ground  of  the  motion  tuged  Is 
that  the  record  does  not  show  that  the  Har- 
riet Blchmond  Bldredge,  h<^  at  law  of  said 
James  Pierce,  described  and  mentioned  in  the 
instrument  presented  for  {wobate,  baa  ever 
been  sored  wtth  a  notice  of  ajveal  or  sum- 
mops.  The  raasoDs  of  appeal  pray  for  a  cita- 
tion to  Harriet  R.  Bldredge,  described  as  of 
Dorchester,  Mass.,  "sole  heir  at  law  of  said 
James  Pierce*';  and  them  Is  a  cltatl<m  on 
file,  with  an  affldarlt  of  sonrlce  thereon  by  a 
disinterested  person  on  Harriet  H.  Eldredge,  In 
Boston.  Blasa.,  on  j&jprtl  30,  1897^  the  serrtee 
haTing  been  nuide,  as  the  affidavit  states,  b^ 
leaving  in  her  hands  and  poasession  a  copy  of 
the  citation,  together  with  a  certified  copy  of 
the  reasons  appeal,  which  accompanied  the 
dtatlon.  We  thlidE  that  It  Is  to  be  isnsume^ 
tUl  the  contraiy  aniean^  that  the  Harriet  B. 
Eldredge  thus  served  is  Identleal  with  the 
Harriet  Blchmond  Bldredga  who  is  mentkand 
as  the  heir  at  iaw  of  said  Jam«  Pierce^ 

The  third  ground  urged  In  support  of  the 
motion  Is  that 'tin  bond  filed  by  the  appel- 
lant Is  not  snfflclent  Oen.  Laws  B,  L  c.  248, 
i  1,  requires  the  appellant  to  give  a  bond  sat- 
isfactory to  the  court,  or  to  the  clerk  if  the 
court  to  not  In  session.  The  bond  Is  in  the 
usual  form,  and  was  qnavved  by  the  cleric, 
the  court  not  b^ig  in  session  when  the  bend 
was  presented  for  apimval,  aa  apiiears  1^  the 
minute  of  the  <derk  on  the  bcmd.  The  obje^ 
tlm  to  the  bond  is  tiiat  It  was  approved  by 
the  clerk  Instead  of  the  court.  The  appdlee 
contends  that  the  statute  xeqidres  that  the 
court  should  be  given  a  chanee  to  apE«ove  or 
disaptwove  benda  In  aiqpeal  cases,  and  that 
this  rlj^t  Is  not  to  be  usurped  the  deik; 
that  he  might  allow  a  bond  wtlreiy  hiade- 
Quate  both  as  to  sureties  and  penalties,  when 
the  court  would  be  Just  and  reasonaUe.  The 
appellee  furthffl  ctmtends  that  tlie  cleric  should 
show  from  a  transcript  of  his  record  that  the 
court  was  not  in  session  at  the  time  when  the 
bond  was  ai^oved  by  him,  and  that  the  court 
would  not  be  In  session  In  time  to  approve  the 
bond.  We  do  not  think  Uiat  such  strlctnea 
is  necessary.  The  statute  gives  authori^  to 
the  clerk  to  approve  the  bond  if  the  court  shall 
not  be  in  session.  It  Is  not  to  be  assumed 
tibat  he  win  not  faithfully  pwform  his  duty 
by  requiring  an  adequate  bond  both  as  to  sue- 
ties  and  penalty.  His  minute  on  the  bond 
that  the  court  is  not  In  session  when  the 
bond  Is  j/teaeatei  for  aniroval  and  api^uved 
him  is  all  the  evidence  that  has  ever  been 


required  of  the  fitct  that  the  court  was  not 
In  session,  and.  In  our  (^bdon,  hi  suffldait. 
The  motion  to  dismiss  Is  overruled. 


OB  R.  L  31S> 
McNALLt  V.  WILKINSON. 
(Snpreme  Coart  of  Rhode  Island.   Dec.  14, 
1897.) 

Sl'ccb88itb  Garnishmbsts— Vauoitt. 
The  ose  of  the  process  of  the  coert,  In  gar- 
nishee proceedings,  to  tie  up  money  In  the  hands 
of  the  garnishee  oy  repeated  serTice  of  writs, 
and  then,  witliout  entering  the  writ  or  writs  em- 
ployed for  this  purpose,  to  commence  a  fresh  suit, 
and  attach  tiie  fund  thus  accmnnlated,  is  a  per- 
version of  dvil  pnwessi  and  oannot  be  sanctioned. 

Appeal  from  district  court,  Provldesice  coun- 
ty. 

Action  by  T.  Henry  McNally  against  William 
Wilkinson.  Defendant  api;>eaU  from  order  de- 
nying motion  to  discharge  garnishee.  Bevws- 
ed. 

Leilas  J.  Tudc,  for  appeUant  Obiude  J. 
Famswortb,  for  appellee. 

TILUNGHAST,  J.  The  record  submitted 
In  this  case  showa  the  following  facts,  tIb.: 
On  the  9th  day  of  July,  18&7,  the  plataitur 
sued  out  of  the  district  court  of  the  Eleventh 
Judicial  ^strict  a  writ  of  attachment  against 
ttie  d^endant,  returnable  to  said  court  on 
the  %ith  Obv  <tf  the  same  month.  Ser^ce  of 
•aid  writ  was  made  on  the  Moshassudc  Val- 
ley  Ballroad  Company,  the  garnishee  therein 
namedt  on  July  9, 1887,  and  again  on  the  Ifith 
day  ot  the  same  month,  for  the  purpose  of 
attaching  roon^  in  ito  hands,  beloi^^  to 
the  defoodant.  The  writ  vnw  also  duly  serv- 
ed on  the  defendant,  but  was  not  entored  In 
court  On  the  2iat  day  at  July,  1897,  the 
garnishee  duly  made  a  return  to  said  court 
of  the  amount  in  Ito  bands  on  the  said  15tb 
day  of  July,  although  the  writ  had  not  been 
entered  as  aforesaid.  The  writ  in  the  case 
now  before  us  was  Issued  from  the  same 
court  on  said  24th  iiaj  of  July.  It  Is  for  the 
same  cause  <of  actlcn  as  the  one  first  above 
mentioned.  It  was  served  on  the  same  gar- 
nishee, and  the  money  attached  in  said  form- 
er suit  was  again  attached  In  ttds.  These 
tacts  having  been  properly  made  to  appear  in 
the  district  court,  the  defendant  moved  that 
the  garnishee  be  disduuged,  but  the  motion 
was  denied,  and  the  garnishee  charged  for 
the  amount  in  ito  hands,  whereupon  the  de- 
fendant duly  excepted,  and  the  case  Is  be- 
fore iu  on  excQ^on  to  said  ruling  and  ded- 
sloh. 

We  think  the  ruling  was  erroneous,  nie 
evident  purpose  ot  the  plaintiff  in  the  pro- 
ceedings recited,  taken  as  a  -whole,  and  un- 
explained, was  by  successive  attachments  to 
secure  a  sufficient  amount  in  the  hands  of 
the  garnishee  to  pay  his  claim  in  full,  re- 
gardless ctf  the  legal  righto  of  the  defendantL 
And  while  it  was  perfectly  proper  for  the 
pialntitt  to  attach  a  sufficient  amount  to  sat* 
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Isfy  hfs  claim  on  the  first  writ,  ^ther  hj  anc- 
cessive  attachmentB  tbereon  within  the  time 
allowed  for  the  aerrlce  and  b^ore  the  re- 
turn day  thereof,  or  hj  a  -vnit  of  meene  pro- 
cess Issued  after  the  entry  thereof  in  court 
(Gen.  Lawa  R.  I.  c.  252,  S  17),  yet  It  was  an 
abuse  of  legal  process  to  go  as  for  as  be  conld 
on  the  first  writ,  and  then,  without  entering 
that,  to  sue  out  another  for  the  same  cause  of 
action,  and  attach  the  same,  or  an  additional 
amount,  to  satisfy  his  claim.  The  law  ab- 
b<»r8  a  multiplicity  of  suits  for  the  same  cause 
of  action.  If  the  plaintiCT  could  abandon  bis 
first  suit  In  this  way,  and  commence  a  sec- 
ond, he  could  also  abandon  a  second,  a 
fourth,  and  so  on  Indefinitely,  to  the  great 
annoyance  and  vexation  of  the  defendant, 
and  also  of  the  garnishee.  To  use  the  pro- 
cess of  the  court  to  thus  tie  up  money  in  the 
bands  of  a  garnishee  until  the  amount  shall 
become  large  enough  to  satisfy  the  plalntifTs 
claim,  and  then,  without  entering  the  writ  or 
writs  employed  for  this  purpose,  to  commence 
a  fresh  suit  by  attaching  the  fund  thus  ac- 
cumulated, not  only  worlis  a  wrong  upon  the 
defendant,  but  is  a  perversion  of  civil  pro- 
cess, and  cannot,  therefore,  be  sanctioned. 
The  principle  that  even  a  valid  and  lawful 
act  cannot  be  accomplished  by  unlawful 
means,  and  that  wherever  such  means  are 
resorted  to  the  law  will  Interpose  to  restore 
the  party  injured  thereby  to  his  rights,  is  a 
salutary  and  well-established  doctrine  of  the 
law.  Thus,  in  Ilsley  v.  Nichols,  12  Pick.  270, 
it  was  held  that  an  attachment  made  by 
breaking  open  a  dwellUig  house,  and  then  at- 
taching property  therein,  rend^ed  said  at- 
tachment unlawful  and  Invalid.  Shaw,  O.  J., 
in  delivering  the  opinion  of  the  court,  said, 
among  other  things,  that  the  law  will  ''oper- 
ate prospectively  to  prevent  the  acquisition 
of  any  lawful  right  by  the  excess  and  abuse 
of  an  authority  given  for  useful  and  benefi- 
cial purposes."  The  court  will  always  see  to 
it  that  Its  process,  over  which  it  has  Inher- 
ent control,  is  not  abused  or  perverted  to  pur- 
poses of  oppression.  See  McCusker  v.  Mitch- 
ell, 20  R.  I.  pt.  1,  p.  17,  36  Atl.  1123.  The 
exception  is  sustained,  and  the  case  remitted 
to  said  district  court,  with  direction  to  dis- 
charge the  garnishee. 


OO  s.  I.  nn 

STROXG  V.  LUTHEB. 

(Supreme  Court  of  Rhode  Island.  Dee.  15, 

1897.) 

BXBCUTORB     AND     AdMINISTIIATORS  —  InsOLVBST 

Estate — Appoistmrkt  op  Commission eks. 

1.  ITiere  Is  DO  provision  for  the  appointment  of 
commisBionera  of  the  insolvent  estates  of  deceas- 
ed perBons  except  that  contained  in  Gen.  Laws, 
c.  215,  $  3,  and  unless  the  proceedings  marked 
oat  in  that  sectioD  be  taliea  by  the  executor  or 
administrator  within  80  days  after  the  expiration 
of  the  period  limited  tot  the  presentation  of 
daims  as  therein  provided,  there  is  no  authoritr 
for  the  appointment  of  commissioners  of  an  al- 
leged insolvent  estate. 

2.  Where  the  defendant^  as  administrator,  did 


not  take  proceedings  for  appointment  of  commis- 
sioners of  the  estate  as  insolvent,  within  tbe  30 
days  as  prescribed  by  Gen.  Laws,  c.  215,  {  3, 
their  subsequent  apitointnieut  by  the  court  ct 
probate  constitated  no  bar  to  ttie  plaintiff's 
suit,  which  bad  been  ahready  begun. 

Action  by  Henry  W.  Strong  against  Elean- 
or R.  Luther,  administratrix.  In  assumpsit 
for  services.  Demurrer  to  replication  over- 
ruled, and  replication  sustained. 

jaenry  W.  Hayes,  for  plaintiff.  O.  Ij. 
BoBwortb,  for  defendant 

MATTBSON,  a  X  TtUs  la  assumpsit  for 
services.  The  defendant  pleaded  the  gen- 
eral Issuer  and  also.  In  bar  ot  tbe  action, 
that  the  estate  of  the  testator  at  tbe  time  of 
the  presentation  of  the  claim  to  ber,  and 
at  the  time  of  tbe  bringing  of  the  suit  and 
tbe  filing  of  the  declaration,  was  Insolvent, 
and  tbat  since  tbe  bringing  of  the  suit  the 
probate  court  had  adjudged  the  estate  In- 
solvent, and  appointed  commlsstoners  In  In- 
solvency to  adjust  and  settle  tbe  claims 
against  It  according  to,  law.  To  the  plea 
In  bar  the  plaintiff  replied  that  tbe  defend- 
ant did  not,  within  30  days  after  tbe  expira- 
tion of  the  period  allowed  for  the  presenta- 
tion of  clalma.  file  a  statement  In  tbe  pro- 
bate court  having  Jurisdiction  over  the 
estate,  allowing  or  denying  tbe  validity  of 
the  claims  presented,  and  giving  personal 
notice  to  the  claimants  whose  claims  were 
contested;  that  she  did  not  file  a  statement 
of  her  belief  that  tbe  estate  was  Insolvent 
declaring  it  to  be  so,  asking  for  tbe  appoint- 
ment of  commissioners,  giving  notice  to  all 
persons  who  had  presented  claims  to  prove 
them  before  tbe  commissioners,  as  required 
by  Gen.  Laws  R.  I.  c.  215.  S  8;  that  there 
was  no  record  by  which  the  plaintiff  could 
have  knowledge  of  the  alleged  Insolvent 
condition  of  the  estate  at  the  times  men- 
tioned in  the  plea,  except  as  tbe  same  bad 
been  adjudged  Insolvent  subsequently  to  tbe 
bringing  of  the  suit;  that  the  plaintiff,  on 
June  26,  1897,  after  tbe  30  days  referred  to, 
received  a  notice  from  the  defendant  that 
his  claim  was  disputed,  and  In  consequence 
of  that  notice,  and  in  accordance  with  Gen. 
Laws  R.  L  c.  215.  S  4,  brought  this  action 
against  the  defendant  within  the  six  months 
therein  prescribed,  which  was  pending  when 
the  defendant  applied  for  the  appointment 
of  commissioners  on  the  estate  as  an  in- 
solvent estete.  To  this  r^tUcation  the  de- 
fendant has  demurred. 

There  Is  no  provision  for  the  appointment 
of  commissioners  on  tbe  Insolvent  estates  of 
deceased  persons  except  tbat  contelned  In 
Gen.  Laws  R  L  c.  215,  {  3.  That  section 
marks  out  the  proceedings  to  be  taken  by 
an  executor  or  administrator,  and  requires 
that  these  shall  be  taken  within  tbe  30 
days  after  the  expiration  of  the  period  lim- 
ited for  the  presentation  of  claims.  We  find 
no  authority  for  the  appointment  of  com- 
mlBslonen  unless  the  necessary  steps  have 
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been  taken  wtthln  the  80  days  m  prescribed, 
and  are,  therefore,  of  the  opinion  that,  as 
the  defNidant  did  not  take  the  proceedings 
set  forth  in  section  8  vlthln  the  SO  days, 
the  subsequent  appointment  of  commission- 
ers by  the  court  of  probate  oonaatntes  no 
bar  to  the  plalntltrs  suit,  which  bad  been 
began  already.  Demnirer  OTerruled,  reidi- 
cation  snstalned. 


(20  R.  I.  S19} 

PIBBT  NAT.  BANK  OF  SHEBVEPORT  t. 
BANDALL  et  al. 
OSupmne  Oonrt  of  Bhode  Island.  Dec  16. 
Ifi87.) 

Crksitors'  Bill— Sufticibmct. 

1.  A  creditors'  bin  the  holder  of  a  foreign 
judgment,  to  set  a^de  a  canT^auce  of  land  07 
the  jodfrment  debtor,  alleged  ttiat  the  judgment 
bad  not  been  satisfied;  that  the  eooTeyance  was 
without  consideration,  and  to  prevent  cMnplain- 
ant  from,  collecting  ita  claim;  that  such  debtor 
was  not  a  resident  "of  this  state."  and  waa  not 
to  be  found  therein;  that  he  had  no  property  "in 
this  state"  tint  It  could  attadi.  and  tberelrr  se> 
cure  serrice  of  proceaa;  and  that  com^aiDant 
bad  eichausted  all  ita  remedies  at  law.  field  de- 
murrable, on  the jgrounda  that  it  did  not  allege  that 
coo^inant  haa  jodgment  *in  this  atate";  that 
execution  bad  hem  Issued  cmd  r^edy  at  law  ex- 
hausted; and  Iha^  at  the  time  of  said  convey- 
aoce,  said  debttw  had  no  other  estate  subject  to 
execution. 

2.  A  bill  to  set  aside  a  conreyance  as  In  fraud 
of  creditors,  on  the  mound  that  it  was  without 
consideration,  need  not  allege  that  the  grantee 
had  knowledge  of  complainant's  judgment,  or 
had  a  fraudolent  intent. 

Bill  by  the  First  National  Bank  of -Shreve- 
port  against  Charles  J.  Bandall  and  others. 
Heard  on  demurrer  to  the  bill.  Demurrer 
sustained. 

atdwards  ft  Angell,  for  complainant  Har- 
rison A.  If  cKenney,  Ua  re^ondents. 

8TINB88,  J.  The  complainant,  having  ob- 
tained a  judgment  in  Louisiana  against 
Charles  J.  Bandall.  brings  this  bill,  as  a  cred- 
Itcnv  to  set  aside  a  conreyance  of  realty  In 
this  state,  made  by  said  Bandall,  which  Is 
alleged  to  be  a  frandnlent  couTeyance.  The 
bill  la  demurred  to  iqpon  the  grounds  (1)  that 
there  is  no  allegation  that  the  complainant 
has  Judgment  In  this  state;  (2)  that  thm  la 
no  allegation  that  execution  has  been  Issued 
and  remedy  at  law  exhausted;  (3)  that  there 
Is  no  allegatton  that,  at  the  time  of  the  con- 
Teyance,  said  Bandall  had  no  other  estate 
subject  to  execution;  (4)  that  It  is  not  sJ- 
leged  that  the  other  respondents  had  knowl- 
edge of  the  Judgment,  or  had  a  fraudulent 
intent  The  allegations  of  the  bill,  apj^- 
cable  to  these  objections,  "are  that  the  Jnd^ 
ment  has  not  been  satisfied;  that  the  convey- 
ance was  without  consideration,  and  for  the 
purpose  of  preventing  the  complainant  from 
pursuing  said  property  for  the  purpose  of 
collecting  Its  claim;  that  Charles  J.  Bandall 
Is  not  a  resident  of  this  state,  and  is  not  to 
be  found  herein;  and  that  he  has  no  proper- 
ty In  this  state  which  it  can  attach,  and 


thereby  secure  service  of  process;  and  that 
the  complainant  has  exhausted  all  the  rem- 
edies at  law  within  its  power  against  said 
Bandall. 

Creditors'  bills  to  set  aside  fraudulent  con- 
veyances and  bills  to  reach  equitable  assets 
are  frequently  treated  as  though  they  were 
the  same  thing.  In  some  respects  they  are 
alike,  but  the  grounds  of  jurisdiction  upon 
which  they  rest  are  quite  distinct;  the  for- 
mer Invokinx  the  aid  of  the  court  for  relief 
from  fraud,  and  the  latter  for  the  appropria- 
tion of  assets  which  cannot  be  reached  at 
law.  Both  are  proceedings  In  equity,  and 
so  are  subject  to  the  same  general  rules. 
The  office  of  equity  Is  to  supplement,  and 
not  to  supplant,  the  law.  Hence,  when  the 
remedy  at  law  Is  adequate,  equity  does  not 
need  to  interpose.  The  rule,  therefore,  that 
a  bill  to  reach  equitable  unets  cannot  stand 
until  legal  remedies  have  been  exhausted, 
and  the  complainant* a  right  as  a  creditor 
has  been  established  in  the  jurisdiction 
where  the  equitable  remedy  Is  sought  Is  ap- 
plied to  both  proceedings,  because  It  is  based 
upon  the  principles  that  the  aid  of  equity 
should  not  be  Inrofced  when  there  is  an  ade- 
quate remedy  at  law,  and  that  the  court  of 
law  Is  the  vk/!^  forum  to  Mtablish  a  right 
of  recovery.  Of  course,  there  must  be  excep- 
tions in  casM  where  the  requirements  of  the 
rule  cannot  be  compiled  with,  and  one  is  to 
be  found  In  Bank  t.  Paine.  18' B.  I.  682. 
That  was  the  case  of  a  foreign  and  abscond- 
ing debtor,  who  had  real  and  personal  estate 
here  which  had  been  given  to  trustees  for 
ttie  benefit  of  himself  and  others  by  the  wUl 
of  his  father.  The  complainant  claims  that 
the  decision  supports  this  case.  Bnt  the 
radical  difference  between  the  two  cases  Iri 
that  In  the  former  the  assets  were  purely 
equitable,  and  hence  no  service  of  process 
could  be  made  either  upon  the  debtor  him- 
self or  by  attachment  of  his  property  in  an 
action  at  law.  In  a  case  like  the  present 
one,  where  it  is  alleged  that  the  transfer 
proper^  was  fraudulent  and  void  as  to  a 
creditor,  It  Is  held  that  as  to  such  creditor 
the  debtor  retains  his  Interest  in  the  pn^er- 
ty,  notwithstanding  the  conveyance,  and  It 
can  therefore  be  attached  in  an  action  at 
law.  McKenna  v.  Crowley.  16  B.  I.  361,  17 
Ati.  364. 

The  tact  ttiat  the  complainant  has  a  judg' 
ment  against  the  debtor  in  another  state  Is 
not  conclusive  of  the  existence  of  a  present 
debt  because  there  may  be  defenses  such  as 
payment  lack  of  proper  service,  set-off,  and 
the  like.  Nor  are  the  allegations  conclusive 
that  the  conveyance  was  without  considera- 
tion, and  for  the  purpose  of  hindering  and 
defrauding  creditors,  even  on  demurrer,  be- 
cause such  a  conveyance  Is  not  void  If  the 
debtor  has  other  property  sufficient  to  sat- 
isfy bis  debts,  and  from  which  the  complain- 
ing creditor  can  get  his  pay;  and  we  regard 
the  rule  aa  settied  In  this  stale  that  the  best 
and  conclusive  evidence  that  the  debtor  baa 
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no  other  propertf  is  tbe  retam  of  an  execn* 
tlon  unsatisfied.  Bank  t.  Paine,  snpra;  Oinn 
T.  Brown,  14  B.  I.  024;  Stone  t.  Westcott,  IS 
R.  I.  517,  28  AtL  662.  While,  therefore,  tbe 
legal  remedy  Is  open,  and  neltber  the  debt 
nor  the  fraud  in  conreyance  Is  coDcIuslvely 
established,  the  grounds  for  Jurisdiction  in 
equity  do  not  appear.  Tbe  strict  application 
of  the  rule  above  stated  has  been  so  far  re> 
laxed  in  McKenna  t.  Crowley  as  to  hold  that 
after  a  creditor  has  secured  a  lien  by  attach- 
ment upon  property  fraudulently  conreyed, 
and  has  recovered  a  judgment  against  the 
grantor^  upon  which  execution  is  to  Issue, 
the  court,  in  equity,  has  the  Independent  and 
auxiliary  Jurisdiction  to  set  aside  the  con- 
▼eyance,  in  order  to  dear  away  a  cloud  upon 
tbe  title,  so  that  the  interest  of  tbe  debtor 
may  be  sold  to  better  advantage  for  both  his 
and  bis  creditors'  benefit  The  Jurisdiction 
la  quite  distinct  from  that  of  a  creditors'  bill 
to  reach  equitable  assets,  and  hence  tbe 
court  remarked  that  "it  is  the  levy  of  the 
execution  giving  a  lien,  and  not  its  return 
unsatisfied,  which  Is  the  prerequisite  to  it** 
Tbe  line  of  decisions  in  this  state  which  Is 
thus  outlined  Is  consistent  and  Is  In  bar* 
mony  with  decisions  elsewbere,  and  with 
well-established  principles,  as  shown  by 
tatlona  in  previous  opinions,  so  that  it  Is  not 
necessary  to  review  authorities  again  in  this 
case.  From  these  decisions  it  appears  that 
tlie  complainant  1>  not  yet  In  a  position  to 
Invoke  the  aid  of  a  court  of  equity,  and  this 
disposes  of  the  first  three  grounds  of  de- 
mnrrer  to  the  bllL 

As  to  the  fourth  ground  of  demurrer,  fbat 
It  is  not  alleged  that  the  other  respondents 
had  knowledge  of  the  Judgment;  or  had  a 
fraudulent  intent,  it  la  disposed  of  by  Mc- 
Kenna V.  Crowley,  where  the  court  said: 
"It  was  not  necessary  that  the  grantee,  the 
conveyance  being  voluntary,  should  actually 
participate  with  the  grantor  in  bis  purpose, 
or  be  privy  to  it"  Demurrer  to  the  bill  sus- 
tained. 


(30  R.  L  ai) 

OOVr  V.  SEARS  OOHMEROIAIi  CO.  et  aL 

(Supreme  Court  of  Rhode  Islaod.   Dee.  20, 

1807.) 

AstlOSMBIVT  FOR  BbXBPIT  or  CltBntTOR3— pRBrSR- 

BvcBB — Rights  anh  Dotibs  or  A»smxEE. 

1.  An  assignee  of  ao  insolvent  estate  U  a  trus- 
tee for  the  creditors,  and  is  irauod  to  exercise  the 
utmost  diiigeoce  end  good  faitb  in  tbe  discharge 
of  his  duties. 

2.  Under  the  statate  giving  the  assignee  of  an 
insolvent  estate  tbe  authority  to  avoid  a  prefer- 
ence by  the  assignor,  it  is  within  his  discretion 
wtietlier  be  will  attempt  to  avoid  a  preference  or 
not. 

3.  Where  it  is  tbe  [^ain  daty  of  an  assignee 
of  an  insolvent  estate  to  attack  a  tweference  by 
the  assignor,  he  may  be  compellea  to  do  so,  on 
petition  of  tbe  creditors,  or  be  removed  by  tlie 
court. 

4.  The  assignee  of  an  insolvent  estate  is  iha 
only  person  wno  has  power,  nnder  the  statute,  to 
brmg  an  action  to  avoid  a  prefMence  tqr  the  as- 


rignw  whidi  is  in  fraud  at  the  rii^ts  9t  credit- 
ors, or  prohibited  by  ttie  statate. 

.  ApidkMthm  tot  rehearing.  Denied. 
For  fbrmcr  r^rt  see  S7  AO.  311. 

James,  Wm.  R.  &  Theodore  F.  Tlllingbast 
and  Samuel  Norris,  Jr.;  for  complainant 
Edwards  &  Angell,  for  respondents. 

TUXINGHAST.  J.  The  compUlnantfs 
counsel  Insist  that  under  the  decision  of  this 
court  In  HamUton  t.  Colt  14  B.  I.  200.  the 
transaction  whereby  the  Sears  Commercial 
Company  obtained  security  for  (ts  claim 
against  the  National  Bubber  Company  was 
absolutely  void.  He  assumes,  and  claims 
that  he  has  the  right  to  assume,  that  tbis 
court  in  tlmt  case  d4fberately  repudiated 
the  doctrine  of  Snow  t.  Lang,  2  Allen.  18, 
and  of  like  cases,  as  applicable  to  our  stat- 
ute, and  knowingly  and  intentionally  gave 
to  the  word  "void."  in  our  act  Its  full  pri- 
mary meaning  and  force.  Such  an  assump- 
tion is  quite  unwarranted.  In  Hamilton  v. 
Colt  it  was  held  that  under  proper  pleadings 
it  was  competent  for  the  defendant  to  ataow 
that  the  plaintifTs  mortgage  was  void.  And 
upon  such  showing  the  court  said  that  "It 
instantly  became  void,  ab  initio,  undw  tiie 
statute."  The  court  nowhere  said  that  such 
a  mortgage  was  alMOlntely  void,  but  only 
**generaUy"  t<^;  and,  aa  the  context  shows, 
this  word  was  used  steely  for  the  purpose 
of  including  the,  assignee  In  that  case  among 
the  persons  who  might  idiow  as  a  defense 
that  tJ^  mwtgage  was  void.  Moreover,  the 
question  as  to  the  right  of  an  assignee  to 
elect  to  treat  as  valid  a  conveyance  which 
might  be  open  to  attack  as  a  preference  was 
not  raised,  or  even  suggested,  in  that  case. 
The  main  point  involved  was  whether  tbe 
defense  set  np— that  of  a  reference  under 
the  statute— was  open  to  tbe  defendant  aa> 
idgnee,  or  whether  such  defense  was  limited 
to  creditors  and  bona  fide  pnn^uuws  for 
value,  and  the  court  said  that  such  a  de- 
fense was  open  to  the  assignee.  But  that 
Chief  Justice  Durfee,  in  using  tbe  language 
he  did  concerning  ttui  mortgage  in  that  case, 
intended  to  lay  down  tbe  rule  that  a  loefer- 
ence  is  absolutely  void  under  our  statute, 
or  tiiat  the  court  understood  tiiat  it  was  so 
deciding,  Is  quite  contrary  to  our  under- 
standing of  tbe  scope  and  purport  of  the 
ease.  Had  the  learned  writer  of  Hint  opin- 
ion Intended  to  array  himsdf  and  the  court 
in  opposition  to  the  whole  currrat  of  Judicial 
opinion,  both  English  and  American,  as  to 
tbe  meaning  of  the  word  "void"  In  statutes 
like  the  one  before  us,  be  certainly  would 
not  have  contented  binis^  wtUi  simply 
making  a  bald  statement  aa  to  the  meaning 
thereof,  without  discussion  or  reference. 
Such  dogmatism  in  Judicial  statranent  was 
not  one  of  bis  oharacterlsttcs.  For  a  full 
discussion  of  the  meaning  of  the  word  "void" 
in  similar  statutes,  see  Pearsoll  v.  Gbapln,  44 
Fa.  St  11-17;  Beecber  v.  Mill  Co.,  4&  Mich. 
108*  7  N.  W.  686;  Bowra  T.  Johnson.  17  R.  L 
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779,  24  Atl.  830;  Hudson  v.  WUte,  17  B.  L 
628,  23  Atl.  57;  Bntler  t.  Moore.  73  Me.  156; 
Harvey  t.  Vamey.  98  Mass.  120. 

But  It  Is  nrged  tbat,  eren  If  the  preference 
was  not  absolutely  Told,  yet  the  assignee 
eould  not  abandon  tbe  right  to  aroid  a  pref- 
erence; that  Is  to  say,  tbat  be  had  no  power 
of  election.  In  support  of  this  contention, 
complainant's  counsel  argnes  that  an  a** 
signee  for  tbe  benefit  of  creditors  is,  as  the 
uame  implies,  a  trustee  for  the  creditors.—! 
bound  to  preserve  their  rights  and  guard 
their  Interests,— and  as  such  trustee  he  has 
no  more  power  to  surrender  or  abftndon  the 
rights  of  his  cestuis  que  trustoit  than  any 
other  trustee.  As  to  the  correctness  of  the 
general  proposition  contained  In  tbla  argu- 
ment, of  course,  there  can  be  no  question. 
An  assignee  Is,  In  a  general  sense,  a  trustee 
for  the  creditors,  and  Is  bound  to  exercise 
the  utmost  diligence  and  good  faith  in  the 
discharge  of  the  4utles  devolTed  npmi  him, 
and  is  at  all  times  amenable  to  tbe  court  for 
any  misconduct  in  connection  therewith. 
But  at  the  same  time  be  has  certain  powers 
conferred  upon  him  by  our  statute,  which 
powers  he  alone  can  zeroise,  am<mg  which 
is  the  power  to  aTOld  a  preference,  which 
power  rests  wholly  upon  the  statute.  Free- 
land  T.  Freeland,  102  Mass.  47ek  The  stat- 
ute gives  to  the  assignee  powers  superior  to 
those  ^tber  of  tba  assignor  himself  or  of  bis 
creditors;  for,  Independently  of  tbe  statute, 
preferences  are  good  agalOBt  eltiw.  That 
is  to  say,  as -argued  by  counsel  for  respond- 
wt:  "Neither  the  property  conveyed  in  pref- 
erence, nor  the  tight  of  action  to  avoid  a 
preference,  Is  rested  by  onr  statute  In  tbe 
creditors,  but  both  are  vested  In  the  assignee. 
The  asslgme  Is  given  a  new  right  of  action. 
He  does  not  sncoeed  to  a  right  of  action 
which,  bnt  for  the  assignment,  would  exist 
■  In  the  creditor."  If  the  assignee  should  re- 
fose  to  discharge  his  plain  duty  In  regard  to 
setting  aside  a  preference,  he  could  either 
be  compelled  to  do  so,  or  dse  removed  from 
his  trust,  and  another  poson  ^pointed  In 
his  place;  so  that  credltws  are  fully  pro- 
tected In  their  rights.  In  oth«  woids,  as 
w^  said  by  complainant's  coonsel,  *^e  as- 
signee cannot  act  as  he  x^eases,  but  la  snth 
ject  to  the  cratrol  of  the  court  at  the  petition 
or  suit  of  the  creditors." 

The  New  TKfc  cases  cited  by  complainant's 
counsel  In  suivKHt  of  his  petition,  vis.  Dewey 
V.  Meyer,  72  N.  X.  70,  and  Bpelmaa  v.  Freed- 
man,  130  N.  T.  421,  29  N.  Bl  76S,  are  not  con- 
trolling, tor  sBvoal  reasons.  In  the  first  place, 
It  Is  ai^arent,  from  an  examination  of  the 
statutes  of  New  York  relating  to  alignments 
for  the  ben^  of  creators  (see  Laws  1868, 
c.  314,  and  1  Blrdseye's  Bev.  8t,  Codes  & 
Oen.  lavra  N.  T.  [2d  Bd.]  p,'14S>,  and  the 
decisions  therecm  (see  Manning  v.  Beck,  129 
N.  Y.  1,  28  N.  B.  90;  Tompkins  v.  Hunter, 
149  N.  Y.  117,  48  N.  B.  582),  that  the  Statute 
agtinst  preCoences  in  tbat  state  Is  widely 
dUfermt  fhnn  ours;  tbat  It  i^orldes  only  tor 
SSA.-67 


voluntary  assignment^  aad.  as  said  by  tbe 
court  in  the  last-named  case,  "has  none  of  Uie 
attributes  of  a  general  bankrupt  law,  under 
wtdcb  a  debtor  may  be  compelled  to  assign 
bis  property  f<a>  the  benefit  of  his  creditraa," 
^irtiereas  the  wh(^  power  ct  the  assignee  to 
avoid  preferences  under  our  statute  arises  tnon 
tbe  fact  that  the  proceedings  which  result  In 
his  appointment  even  although  the  assign- 
ment la  the  act  of  the  asdgnor  himself,  are 
proceedings  against  the  aasHgnot,  and  bencn 
Inrolmitary  proceedli^.  Bank  v.  Heintse- 
man,  -16  R.  I.  481,  8  Aa  78.  In  the  second 
place,  while  the  case  of  Dewey  Moyer  seeana 
to  recognise  the  right  of  creditors  to  commence 
an'  action  to  recover  property  fraudulently 
transferred  by  an  Insolrait  debtor,  where  tbe 
aasU^ee  neglects  or  reuses  so  to  do,  yet  this 
was  evidently  only  a  dictum  upon  this  point, 
as  It  is'  distinctly  stated  In  tbe  opinion  fbat 
neither  the  appointment  <tf  an  asi^gnee,  nor 
the  exlstenoe  fjit  any  rights  In  sudi  assignee, 
Dor  any  d^oise  havli^  reference  to  such 
rights.  Is  set  up  In  the  answer.  And  the  su- 
preme court  of  the  United  States,  In  reviewing 
tbe  same  case  on  a  writ  of  error,  said  that: 
"It  It  had  been  made  to  appear,  tbe  reci»d 
property  before  the  court  of  appeals,  that  an 
assignee  had  been  appdnted,  and  be  had  prop- 
erty qualified  and  accepted  such-  anointment, 
we  do  not  see  how  the  plalDtttb  could  have 
recovered  Judgment  tm  the  value  of  the  pn^ 
wty.  •  •  •  The  court  ot  appeals  rests  Its 
ddtislon  on  ttie  ground  tbat  the  pleading  does 
not  set  oat  or  rely  on  the  assignment,  or  on 
the  rights  vested  by  K  in  tbe  asdgnee;  and  It 
says  very  Justly  that,  If  any  such  Issue  b»A 
beea  made,  the  plaintltrs  migbt  have  bad  a 
sufficient  reply,  whkdi  they  were  not  caned 
upon  to  produce  as  the  pleading*  stand." 
Mojer  ▼.  Dewey,  108  V.  S.  301.  Tbe  case  of 
Spelman  v.  Freedman,  supra,  Is  a  case  where 
the  assignee  refused,  aft«  doe  notice,  to  brbw 
an  action  to  set  aside  fraudulent  preferences 
obtained  by  ctHOfesslon  of  Judgment  made  by 
the  Insolvent  a  few  bourn  before  the  maldng 
of  tbe  amAgmtOit;  and  tbe  court  held  tiiat 
as  beneficiaries  under  the  trust,  the  plain tUfa 
had  the  rig^t  to  have  It  enforced  throng  the 
assignee,  by  taking  such  action  as  he  should 
have  taken,  not  for  tbelr  exdoslve  advantage, 
bnt  for  the  benefit  of  aD  similarly  situated, 
and  Vbat  plalntlfFa  bad  the  right  to  commence 
an  action  to  reach  propertr  fraudulently  trans- 
ferred, making  the  assU^ne^  tiie  debtor,  and 
his  transfereea.  parties  defendant  But  what 
relevancy  has  this  case.  In  any  event?  The 
complainant  In  the  case  at  bar  has  not  only 
not  refused  to  iHing  an  action  to  set  aride  the 
{Hreference  in  question,  but  on  the  contrary,  Is 
seeking  by  this  bill  to  accom^sh  that  ot^sct; 
and  we  arp  dealing  with  this  bill,  and  not  with 
one  brought  by  creditors  of  the  Insolvent  cor- 
poration. But  the  case  above  reeled  on,  even 
admitting  It  to  be  pertinent  doe^  not  com- 
mend Itself  to  our  Judgment  In  preference  to 
the  decidfms  of  fiie  United  States  sniaeme 
court,  and  those  of  Massachusetts  and  other 
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■tates,  whtcb  are  to  fhe  oontca^.  Xbni,  In 
Oleniqr  t.  Langdon,  98  U.  B.  20.  It  was  held 
that  ft  l8  only  tfacoagh  tiw  iDstnunentality  of 
his  ass^cneeB  Itaat  eredltoEB  can  recover,  and 
subject  to  the  payment  of  their  claims,  the 
property  which  the  bankmpt  frandnlently 
transferred  prior  to  the  adjudication  In  bank- 
nq?tcy,  or  which  be  conceals  from,  and  falls  to 
anrrender.  to,  his  assignees.  To  the  same  ef- 
fect are  Trimble  t.  Woodbead,  102  U.  S.  647, 
Olney  v.  Tanner.  21  Bbitcbf.  640, 18  Fed.  636, 
and  BorrlU,  Aaslgmn.  1 66,  and  cases  dted;  and 
Ihe  provlsloDS  of  the  United  States  bankrupt 
law  as  to  the  right  of  an  assignee  to  avoid  pr^- 
owkces  and  frandntent  coDTeyances  are  simi- 
lar to  those  of  our  statutes  applicable  to  this 
case.  Again,  our  statute,  having  clothed  thr. 
assignee  with  all  the  necessary  powers  to  en- 
able fafan  to  reoom  all  property  of  the  insol- 
vent  debtor  conreyed  In  fraud  of  the  rights  of 
credltwB,  or  In  vltdatlon  ot  the  provisions  of 
tiib  act,  thus  famishing  a  purely  statutory 
remedy,  must,  under  wall-eettled  rules  of  law, 
be  held  to  be  the  only  remedy  available.  See 
Smith  V,  Tripp,  14  B.  I.  112.  In  the  ahseoce 
of  the  statute,  as  already  said,  preferences 
would  be  perfectly  good.  Unda  the  statute 
they  may  be  avcdded,  but  only  as  tbereln  pro- 
vided. The  statute  baa  created  a  new  rlg^^ 
and  famished  a  remedy  for  its  etforconent, 
and  ttiat  remedy  only  can  be  pursued. 

As  to  the  complalnantfs  contention  that  an 
assignee,  being  a  trustee  for  creditors,  has  no 
power  to  elect  whether  he  will  attempt  to  oi- 
tfxce  a  possible  c^ht,  without  regard  to  hla 
own  Judgment  as  to  Its  validity,  It  Is  Bufflclmt 
to  say  tliat  such  a  ylew,  It  ad(H>ted,  would  evi- 
dently be  productive  of  much  Inconvenience 
and  aselees  oq^ense,  and  In  many  Instances 
would  unnecessarily  delay  the  settlemat  of 
the  estate;  and  'Qie  law  baa  irisely  devolved 
upon  him  the  duty  of  determining  whether  the 
estate  shall  be  involved  In  lltigatim  of  that 
sort,  always  assumlnfc  of  course,  that  he  acts 
In  the  utmost  good  ftUth  In  making  his  elec- 
tion. In  Fredand  v.  Freeland.  supra,  Gray, 
J.,  said;  "The  asslgnmait  In  Insolvency  trans- 
fers to  the  assignee  fhe  ri^t  to  avoid  a  con- 
veyance made  In  fraud  of  creditors,  and  the 
i^t  of  electing  whether  to  aSbm  or  avirtd 
audi  a  conveiyance  may  IM  exercised  by  the  as- 
signee, and  Iqr  him  cmly."  And  this  doctrine  Is 
ful^  Bustalned  1^  the  supreme  court  ttf  the 
United  States  In  the  eases  berdnbefore  dted. 
and  also  In  Dasbane  v.  Beall.  161  U.  S.  S13, 
16  Sup.  Ct  6S7,  and  Sparhawk  v.  Yarkes,  142 
U.  S.  1,  12  Sqp*  Ot  104.  In  Uw  forma  case, 
FullCT.  C  J.,  says:  *1f,  with  knowledge  of  the 
facts,  or  being  so  irituated  as  to  be  chargeable 
with  such  knowledge,  an  uslgnee,  by  definite 
declaration  or  distinct  action  or  forbearance 
to  act,  IncUcates,  in  view  of  tb&  particular  dr 
cumstances,  Us  cbolce  not  to  take  certain  prc9- 
erty,  or  If,  In  the  laiqtuage  of  Ware,  J.,  In 


Smith  V.  Gordon  [Ted.  Oas.  No.  18,052],  be 
'stands  without  assorting  his  datan  tar  a 
length  ot  time,  and  allows  tliird  persons,  in  the 
prosecution  of  their  legal  rights,  to  acquire  an 
Interest  In  tiie  property/  tben  he  may  be  hdd 
to  have  waived  the  assertion  of  his  claim  there- 
to." The  ssme  rule  has  prevailed  onder  the 
Bngllsh  bankrmttcy  acts.  In  Mewnbam  v.  Ste- 
vttiBon,  10  a  B.  71S.  Jarvls.  O.  J.,  saja:  "The 
effect  of  bankruptcy  upon  a  fraodnlent  prefer- 
ence Is  not  to  put  the  goods  In  the  same  sltua- 
ckm  as  If  they  were  actually  the  goods  of  the 
bankrupt,  so  as  to  vest  them  at  once,  by  the 
bankruptcy,  In  the  assignees.  Independently  of 
any  election  on  their  part,  ofher  than  Ihelr  ac- 
ceptance of  the  office  of  assignees.  By  a  trans- 
fer which  Is  a  fraodulent  preference,  the  prop- 
erty vests  tn  tbe  transferee,  subject  to  be  de- 
vested by  the  assignees  at  tiieb:  decUon;  and 
tbe  title  of  the  transferee  is  perfect,  except  so 
Car  as  It  Is  avoided  by  tbe  assignee."  1^  esse 
of  Preston  v.  Spauldbig,  120  HI  200,  10  N.  B. 
906,  dted  1^  comud  for  eonqrialnani  Is  a  vuy 
different  case  from  the  one  before  as,  and  Is 
based  on  a  very  dUterent  statute  fcMn  ours. 
That  was  a  raift  case  of  fnuidnl«at  iK^ttence, 
whereby  subetantlaUy  the  whole  of  tbe  as- 
signor's estate  was  kept  from  tbe  poesesslon 
and  control  of  the  assignee,  who  refused  to 
take  any  steps  to  recover  the  same.  And  tbe 
eourt  held  that,  tt  bdng  Us  Inqpoatlve  duty  to 
sue  for  and  recover  "everything  belonging  or 
appatalning"  to  the  estate  of  the  asslgnoEs. 
upon  his  refasal  to  do  so  the  creditors  had  tbe 
rl|^t  to  come  Into  a  court  of  equity  and  as- 
sat  their  rights  and  protect  tbetar  Interests: 
Oie  "jurlsdletlott  ot  courts  ol  vpAtf  to  decree 
rescissions  ot  contracts  for  fraud,  and  to  ad- 
mlnlsta  those  remedies  whldi  are  dependent 
upon  such  rescission,  being  wall  established.** 
We  do  not  think  that  a  deelslmi  resting  uprai 
audi  a  state  ot  facte  as  are  set  forth  in  tiiat 
case,  and  brought  imder  a  stetnte  so  dlflttCTt 
from  ours  (see  Farwell  v.  NUsson,  188  ni.  46. 
24  N.  EL  74).  Should  cause  us  to  depart  fnnn 
tbe  weU-eettled  doctrine  hereinbefore  announ- 
ced as  to  tbe  powwB  at  an  assignee  to  Insol- 
vency. It  Is  to  be  observed  In  the  case  at  bar 
that  no  creditors  are  before  us  complalnlog  of 
tbo  conduct  of  the  assignee,  and  no  one  is 
qneatlonlng  eltoer  his  entire  good  faith  or  bis 
good  Judgment  In  the  nuutagonent  and  dlsiM>- 
sltlon  of  the  asrigned  estate.  He  Is  before  ns, 
seeking  by  this  bill  to  avoM  a  pref^vnee  which, 
while  not  alleged  to  have  been  traudnlently 
made  by  the  assignor,  yet  was  wIfUn  tiie  inhi- 
bition of  ttie  statute,  and  In  our  previous 
ion  we  have  given  the  reasons  why  tUs  can- 
not now  be  done.  Upon  a  re-ccamlnatlon  of 
the  questtons  submitted,  and  a  careful  ctmsld- 
eratlon  of  the  daborate  btlete  of  counsel,  we 
see  no  reason  to  modify  our  former  decision, 
and  the  petition  for  reargument  must  therefore 
be  denied. 
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STOECKLB  et  tl.  r.  LBWIB  «t  aL 
(Court  of  Chancery  of  Delaware.   Not.  ^ 

1897.) 

OrFioiiL  BoKi>B  — Release  op  Surbtiu  —  Ouib- 
sioNB  or  Other  OrrirsRS. 

The  failure  of  the  levy  court  to  obey  15 
LftWE,  c.  342  (Laws  1877,  n.  898),  entitled  "An 
act  hi  relation  to  the  liability  of  principal  end 
sore^,"  requiring  tbem,  on  application  of  the 
sureuiea  on  a  defaultlnc  coun^'  tax  collector's 
bond,  to  take  from  such  collector  the  power  to 
collect  uncollected  taxes,  and  to  appoint  anoth- 
«r  collector,  will  not  release  sodi  sureties,  aa 
snretief!  in  official  bonde  of  pnblic  officen  are  not 
disdiarKed  because  lose  to  them  occurs  through 
tlie  omlasionB  of  oQwr  pnblic  offlcera. 

iDjuDctlon  b7  JoBepta  Stoeckle  and  others 
against  Robert  Lewis  and  others.  Dlsmlsned. 

George  Gray,  Benjamin  Nlelda,  and  Harry 
Bwmops  for  complainants.  Edward  G.  Brad- 
ford and  Lewis  G.  Vandegrlff,  for  respondents. 


NICHOLSON,  Cb.  This  Is  a  suit  to  enjoin 
the  defendants  from  taking  any  action  or  pro- 
ceedings upon  a  Judgment  entered  on  the  8tb 
day  of  July.  A.  D.  1890,  pursuant  to  a  war- 
rant of  attorney,  upon  a  bond  given  on  the 
6th  day  of  May,  1890,  to  tbe  state  of  Delaware, 
In  the  penalty  of  f 100,000,  with  the  complain- 
ants and  WllUam  McMenamln  and  John  A. 
Boers  as  sureties,  by  John  J.  Dougherty,  who 
on  the  26th  day  of  February,  1890,  had  been 
appointed  collector  of  county  taxes  for  the 
Northern  collection  district  ct  Wilmington  hun" 
dred,  in  Newcastle  county,— ^e  said  taxes  har- 
log  been  laid  for  the  year  1890,  and  the  term 
of  office  being  for  one  year,  running  from  the 
date  of  giving  the  said  bond,  the  appotntmait 
not  being  deemed  complete  until  a  bond  was 
given  as  required  by  the  statute.  On  tbe  19th 
day  of  October.  1893,  a  writ  of  execution  fc^ 
the  sum  of  $16,36&.4S  was  issued  by  order  of 
the  levy  court  upon  the  Judgment  entered  upon 
the  said  bond,  and  imder  and  by  virtue  of  said 
writ  tbe  sherlfT  of  Newcastle  county,  oije  of 
tbe  defendants  in  this  siUt,  levied  upon  and 
took  In  execution  all  of  the  goods  and  chattels 
of  each  of  said  complainants,  respectlvdy. 
A  bill  was  filed  by  the  complainants  On  the  4Ui 
day  of  November  following,  and  a  restraining 
order  granted,  and  a  rule  issued  to  show  cause 
why  a  preliminary  injunction  should  not  be 
ordered,  returnable  on  the  9tb  day  of  the 
same  month.  On  the  10th  day  of  the  same 
month  this  amended  bill  was  filed,  ajid,  after 
hearing  argument  of  counsel  for  the  respective 
parties,  the  then  chancellor,  the  Honorable 
James  L.  Wolcott.  ordered  that  the  rule  be 
made  absolute,  and  that  a  preliminary  Injunc- 
tion issue,  restraining  tbe  said  defendants  com- 
posing tbe  levy  court  from  taking  any  proceed- 
ings upon  tbe  said  Judgment,  and  tbe  said 
defendant  Pl&Ke  Gould,  sheriff,  from  remov- 
ing, disturbing,  advertising,  or  selling  the 
goods  and  chattels  or  prop^ly  of  said  com- 
plainants, or  any  of  them,  until  tbe  further 
order  of  the  cbancellw.  SubsaqtiaiUy  ynx^ 


were  taken  In  the  cause,  and  It  was  finally 
broogtat  to  a  bearing  before  me,  tbe  last  sup- 
plementary Ivlef  having  been  submitted  by 
counsel  In  Novemtwr,  1896.  Tbereafto',  by 
the  provisions  of  the  amended  constitution  of 
tbe  state  of  Delaware,  which  took  effect  on 
tbe  10th  day  of  June  In  the  year  1897,  the. 
courts  of  Justice  then  existing  were  abollahed, 
and  the  office  of  chanc^or  expired.  Schedule 
Const  1897,  44,  |  9.  It  was  further  pro- 
vided, boi^ever,  in  the  same  section,  as  follows: 
"All  suits,  proceedings  and  matters  whldi  on 
the  said  tenth  day  of  June  In  the  year  1887 
shall  be  depending  In  the  court  of  chancery  or 
in  the  orphans*  court,  and  an  records,  books 
and  papers  of  said  courts,  respectively,  shall 
be  transferred  to  court  of  chancery  or  ori^ianB' 
court  respectively  establldied  by  this  amended 
coostltntlon:  and  tbe  stdts,  proceedings  and 
matters  shall  be  proceeded  In  to  final  decree, 
order  or  other  determination."  On  the  said 
lOtb  day  of  Jtrae  I  was  duly  commissioned  and 
qualified  ehancellor  of  the  state  of  Delaware. 
In  accordance  with  the  provisions  of  tbe  nmend> 
ed  constitution,  and,  a  reargument  tbe  case 
having  been  waived  by  counsel  for  tbe  re- 
spective parties  I  diall  proceed  to  render  a 
decision. 

The  question  In  this  case  is  whether  the  lia- 
bility of  tbe  sureties  on  the  offldal  bond  of 
John  J.  Doughe:^,  tax  collector  as  aforesaid. 
WHS  destroyed  by  the  action  takoi  by  the  levy 
court  of  Newcastle  county  upon  a  certain  peti- 
tion presented  to  the  said  levy  court  by  the 
sureties  in  accordance  with  the  provisions  of 
chapter  342,  16  DeL  Laws,  passed  March  23, 
1877.  Tbe  case  Is  one  of  great  Importance 
and  interest,  and  has  been  argued  by  counsel 
on  both  addes  with  remarkable  learning,  in- 
genuity, and  acumen,  the  arguments  covering 
a  very  wide  field  and  embracing  a  large  num- 
ber  of  distinct  propositions,  each  of  which  was 
elaborately  discussed.  Before,  entering  tqxin 
the  consideration  of  the  contested  points,  It 
will  be  well  to  state  briefly,  so  far  as  seems 
to  be  necessary  for  a  fuU  comprehension  of 
the  case,  what  Is  undisputed  In  the  facts  and 
the  law.  According  to  tbe  terms  of  the  wa^ 
rant  issued  to  John  J.  Dougherty  as  collector, 
etc.,  under  the  then  existing  law.  be  was  re- 
quired to  collect,  and  pay  over  to  the  officers 
authorized  by  law  to  receive  tbe  same,  the 
amount  of  all  the  taxes  committed  to  him  for 
collection,  excepting,  only,  so  far  as  allowances 
should  be  made  to  him  by  the  levy  court,  for 
commissions  or  otherwise,  on  or  before  tiie 
first  Tuesday  ot  February,  1891,  being  direct- 
ed to  pay  one-third  part  thereof  on  the  1st 
day  of  July  and  the  oQier  third  part  thereof  by 
the  let  day  of  October  next  preceding,  but  the 
levy  court  might,  in  their  discretion,  order 
payment  of  all  or  any  ot  said  taxes  at  an 
earlier  day  than  those  appointed;  and  upon 
the  delivery  to  him  of  his  duplicate  and  war- 
rant, which  was  done  in  June,  1890,  althoti^ 
bearing  date  the  first  Tuesday  In  April,  1890, 
he  and  his  sureties  became  respontdble  t<x  tbe 
irhoie  amount  ot  tbe  taxes  be  vaa  required 
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to  collect,  tabjeet,  only,  to  tbe  allowances  tw 
be  made  by  the  levy  court  His  final  settle- 
ment with  the  lery  court  was  required  to  be 
made  on  tbe  first  Tuesday  of  Maxdi,  1891,  and 
Qie  levy  court  was  required  to  make  their 
allowance  for  delinquencies  at  such  Mardi 
session.  Hla  rt^t,  however,  to  exercise  the 
powers  granted  by  his  warrant  for  the  collec- 
tion of  taxes  did  not  expire  with  his  term  of 
office  as  collector,  but  he  might  continue  to  ex- 
erdse  these  powers  until  after  the  expiration 
of  two  years  ^m  the  date  of.  such  warrant, 
and  In  tbe  evrat  of  his  death  those  powers  de- 
Tolred  upon  his  executors  or  administrators. 
Rer.  Ck>de  1803.  c.  8,  |i  18,  21;  Id.  c.  12. 
H  4,  6,  7.  8,  10;  Smith  Riding,  9  Honst.  269. 
22  AtL  97.  The  condition  of  Dougherty's 
bond  was  as  follows:  "That  If  the  abore- 
bound  John  J.  Dougherty,  being  collector  of 
county  taxes  for  the  Northmi  ctdiectton  dis- 
trict of  Wilmington  bundred.  1b  Newcastle 
county,  shall  faithfully  and  diligently  collect 
all  the  rates  and  taxes  which  he  shall,  accord- 
ing to  tbe  duplicate  and  warrant  to  be  Issued 
to  bim  as  such  collector,  be  required  to  col- 
lect and  all  taxes  whatero:  which  shall  be 
committed  b>  him  for  ctdlectlon,  and  shall  pay 
the  amount  of  all  sudi  rates  and  taxes,  ex> 
Getting,  only,  so  far  as  allowances  shall  be 
made  to  him  by  the  levy  court  for  delin- 
quencies. conunlsBlons,  or  otherwise,  to  the  offi- 
cers authorized  by  law  to  receive  the  same,  In 
the  manner  and  within  the  times  prescribed 
law  or  legally  appointed  by  tbe  levy  court  of 
teld  county  for  that  purpose,  and,  further- 
more, If  the  said  John  J.  Dougherty  shall  per- 
form the  duties  of  his  office  of  collector  as 
aforesaid  in  all  things  with  fidelity,  ttten  the 
atMre  obllgatitm  shall  be  rold."  In  March, 
1891,  be  made  his  final  settlemmt  with  the 
levy  coort,  and  it  was  found  by  the  court 
from  that  settlement  that  the  balance  due 
and  unpaid  by  him.  after  making  tbe  allowan- 
ces required  by  biw,  amounted  to  the  sum  of 
$14,481.01.  After  this  setUement  with  Dough- 
erty by  the  lery  court  In  March,  1891.  the 
breach  of  the  condition  of  th^  bond  was  com- 
plete,  and  the  amount  to  be  collected  from  him 
and  bis  sureties  fixed.  As  stated  by  the  court 
of  errors  and  appeals  in  Smith  t.  Riding,  9 
Houst  263,  22  Atl.  99,  In  reference  to  a  col- 
lector of  county  taxes:  "If  he  had  failed  to 
pay,  to  the  officers  authorized  by  law  to  re- 
ceive the  same,  the  amount  of  all  taxes  com- 
mitted to  him  for  collection,  after  deducting 
commissions  and  d^nquencles,  by  the  first 
Tuesday  of  February  next  after  his  appoint- 
ment there  was  a  complete  breach  of  the  con- 
dition of  his  official  bond;  and  the  levy  court, 
after  the  final  settlement  In  the  following 
month  of  March,  when  the  delinquent  list  was 
allowed,  had  full  power  and  anthtxlty  to  or- 
der  the  official  bond  executed  at  once."  This 
was  not  donev  however,  and  it  appears,  as  was 
stated  above,  that  an  execution  did  not  Issue 
unto  October,  1893.  In  the  m«intlme,  on  tbe 
20th  day  at  Hay,  1891,  which  was  after 
Dougherty's  official  term  of  one  year  had  ex- 


pired, tbe  complainants  presented  to  fbe  levy 
court  the  following  petition: 

"To  the  Honorable  the  Levy  Court  of  New- 
castle County:  The  petition  of  Joseph 
Stoeckle,  Bemanrd  Bonner,  Hugh  I^nch, 
Thomas  Toy,  and  John  S.  Roseell,  trust  of- 
ficer of  tbe  Security  Trust  &  Safe-Deposit 
Company,  administrator  c  t  a.  of  John  A. 
Boers,  deceased,  respectfully  shows  that 
John  J.  Dougherty  was  duly  appointed  by 
the  levy  court  of  Newcastle  county  collector 
of  taxes  for  tbe  city  of  Wilmington  for  tbe 
years  1889  and  1890,  and  your  petitioners, 
with  William  McMenamIn,  John  H.  Mcaaf- 
ferty,  and  John  A.  Boers,  were  accepted  by 
the  said  levy  court  as  sureties  upon  the  of- 
ficial tmnd  of  said  John  J.  Dougherty:  that 
there  is  still  due  from  the  said  collector 
about  914,000,  and  aA  amount  of  taxes  stUl 
uncollected,  tbougl  not  believed  to  be  suf- 
ficient to  meet  and  liquidate  the  above  In- 
debtedness. Your  petitioners  further  show 
that  they  have  good  grounds  to  believe,  and 
do  believe,  that  they  have  sustained  and 
will  sustain  loss  by  reason  of  tnelr  surety- 
ship for  said  collector  of  taxes,  and,  as  tbe 
term  for  which  the  said  collector  was  ap- 
pointed has  expired,  your  petitioners  pray 
that  be  may  be  restrained  from  further  col- 
lection of  taxes  committed  to  him  for  col- 
lection, In  accordance  witb  the  provisions  of 
ch^ter  842,  v(rfume  15,  Delaware  Ijows. 
[Signed]  Joseph  Stoeckle.  Bemanrd  Bon- 
ner. Hugh  Lynch.  Thomas  Toy.  John  S. 
Rossell,  T.  O. 

"Sworn  and  subscribed  before  James 
Honaghan,  notary  public.  May  20,  1891." 

On  the  22d  of  May,  two  days  later,  a  state- 
ment was  submitted  to  the  levy  'feonrt  in 
support  of  tbe- petition,  by  the  attorney  of 
tbe  sureties,  containing  figures  and  calcula- 
tions based  upon  an  examination  of  Dough- 
erty's accounts  made  .^>rll  22d  and  23d 
by  expert  accountants  selected  by  tbe  sure- 
ties, and  an  allegation  that  since  the  ex- 
amination of  the  books  it  bad  transpired 
that  certain  Items  then  supposed  to  be  un- 
paid bad  in  fact  been  paid,  rp'*  that  tbe 
sureties  were  aKirehenslve  that  other  simi- 
lar errors  nrigbt  yet  be  discovered.  It  was 
further  urged  In  this  paper  that  a  more 
thorough  examination  be  made  of  the  dupli- 
cate of  tbe  late  collector,  and  a  proper  per- 
son be  appointed  to  close  up  his  accounts, 
and  that  their  petition  be  granted  without 
delay.  On  the  same  day  the  levy  court  re- 
fused the  prayer  of  the  sureUes,  and  finally 
disposed  of  their  petition  by  adopting  a 
motion  for  Its  Indefinite  postponement  No 
further  payments  were  ever  made  by 
Dougherty,  and  a  subsequent  examination 
of  his  accounts  by  tbe  levy  court  revealed 
frauds  or  mistakes  in  tbe  March  settlement 
which  increased  their  final  estimate  of  bis 
Indebtedness  to  the!  sum  of  916358.48,  for 
which  an  execution  was  subsequently  is- 
sued. 

Tb«  statute  refnred  t«  In  tbe  petltlm. 
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passed  Ifurdi  2B,  1877»  proTlded  ''that  Then- 
aver  the  nretles  la  the  official  bond  of  any 
cfdlector  of  tauB,  appointed  tbe  lery 
court  in  e/ltbm  of  tbe  counties  of  tbls  state, 
•ban  baYe  reason  to  an>retaend  loss  bj  rea- 
noa  ot  tbelr  snretarsb^  for  racb  collector 
of  taxes,  it  sball  be  lawful  tor  anj  tvo  or 
more  of  sneb  sureties  to  present  a  petltton 
to  tbe  levy  court  br  vfaicb  sucb  collector 
was  appointed,  statliv  In  substance  that 
th^  are  sureties  in  tbe  official  bond  of  anch 
collector  ot  taxes,  and  that  tbey  have  good 
grounds  to  betlere,  and  do  bellere.  that  tliey 
bare  sustained,  or  will  sustain,  loss  by  rea- 
son of  their  snretyBhip  for  such  collector 
of  tans,  and  praying  for  Us  remoTal  from 
office,  or  in  ease  his  official  term  sball  have 
expired,  and  be  shall  not  have  collected  and 
accounted  to  the  lery  court  for  all  tbe  taxes 
committed  to  him  for  collection,  praying 
that  he  may  be  restrained  from  the  further 
oAectlon  of  any  taxes  committed  to  him  for 
eolleetlon."  It  then  prescribes  tbe  manner 
of  T«rlfylng  and  presenting  tbe  petition^  and 
pnnrldes  that  "upon  tbe  presentation  of  any 
soch  petition  it  shall  be  tbe  duty  of  the  levy 
court  as  soon  as  conveniently  can  be  there- 
after to  inquire  Into  tbe  matter,  and  If  the' 
said  levy  court  shaU  be  of  opinion  that 
there  Is  danger  of  loss  to  such  sureties  by 
reason  of  their  said  suretyship,  the  said  levy 
court  staaU:  have  the  power,  at  oncer,  to  re- 
more  from  office  such  collect  of  taxes,  and 
to  appoint  some  dtfenn  of  the  hundred  c&t- 
lector  In  his  ^ace  for  the  residue  of  his 
term,  and  may  compel  the  dellveiy  ot  tbe 
official  seal  and  of  the  duplicate  and  war> 
rant  to  his  snecenor  In  office,  after  he  shall 
Ikave  given  bond,  as  other  collectors."  A 
subsequent  ^use  ^plying  eqiedally  to 
tbe  case  under  consideration,  provides  that, 
"in  case  ttie  pray«r  of  any  such  petition 
presented  to  the  levy  court  shall  be  to  re- 
strain  a  collector  of  taxes  wbtwe  term  shall 
hare  eq;iired,  and  wlio  sliaU  not  then  have 
collected  all  the  taxes  comniUtted  to  him  for 
ccillectlfm,  from  the  further  collection  of 
any  taxes  committed  to  htm  for  collection, 
and  If  the  said  levy  court  after  inquiring 
Into  the  matter,  shall  be  ot  oi^on  that 
there  Is  danger  of  loss  to  such  sureties  1^ 
reason  ot  their  said  suretyship,  the  said  levy 
court  shall  have  power  to  Issue  an  order  re- 
straining 8u6h  late  collector  from  the  further 
collection  of  any  taxes  committed  to  htm, 
and  may  ivpolnt  the  ofdleetor  realdent  In 
said  hundred,  or  any  oUier  cittaen  of  the 
hundred,  to  collect  tbe  rettdue  of  the  texes 
uncollected  Iqr  such  late  collector  and  may 
compti  the  deUvery  of  tbe  duplicate  and 
warrant  to  the  person  appointed  to  collect 
the  residue  of  taxes  uncollected  by  sucb 
late  collector,  after  he  shall  have  given  bond, 
as  other  cidlectors."  Tb^  other  provisions 
ot  tbe  statute  relate  in  detail  to  tbe  method 
ot  carrying  Into  effect  any  order  that  might 
be  made  by  tbe  levy  court  in.  the  premises 
without  jeopardizing  the  Intu'este  of  tbe 


pulflie;  and  contains,  Inter  alia,  tbe  foUow- 
teg:  **0r  in  case  ot  the  ai^ointment  of  a 
puwon  to  collect  tbe  residue  ot  the  taxes 
uncollected  by  a  collector  whose  term  of 
office  shall  have  expired  as  herein  provided, 
be  and  bis  sureties  shall  be  (dmrgeable  with 
all  taxes  uncollected  by  bis  predecessor, 
subject  to  allomnces  by  the  levy  court,  as 
la  the  cases  of  other  c<dlectorB.  Sucb  ap- 
pofntment  shall  not  discharge  the  sureties 
of  tbe  first  cfdiecter  from  any  part  ot  tbebr 
responsibility,  m  otherwise  affect  it,  but  an 
sums  collected  by  the  last  collector  shall  be  ■ 
credited  to  tbe  first  He  sball  have  tbe 
same  powers  and  be  subject  to  tbe  same 
duties  and  Ilabilltlefl  as  the  collector  first 
appointed.  On  his  deadk  they  shall  de- 
volve upon  his  executor  or  admlnlsteatw.'* 
Tbe  complalttante  allege  In  their  bUl:  "Tliat 
upon  the  presentation  to  said  levy  court  ot 
said  petition  and  statranent,  said  levy  court 
did  not  then  nor  at  any  time  thereafter,  In- 
qnbre  into  the  matter,  as  It  was  tbe  duty  of 
the  said  levy  court  under  the  said  act  hi  that 
behalf  so  to  do,  but  wholly  neglected  and  re- 
fused to  make  such  tequlry."  That  tbe  levy 
court  had  called  upon  tbelr  attorney  and  le- 
gal adviser  for  his  opinion  as  to  what  action 
should  be  taken  by  the  said  court,  and  that 
he  bad  advised  thorn  In  substance  that  an  act 
passed  by  the  legislature  on  the  28tb  ot  April, 
1801,  known  as  the  "Five  Oommlssttmers  BID," 
was  inconsistent  with  and  bad  rwealed  tbe 
act  under  tbe  jnovltfotts  <tf  wblcb  the  peti- 
tion (tf  the  snreties  bad  been  prMented,  by 
abolishing  tiie  ofitce  ot  tax  collector,  and  that 
he  therefore  advised  the  levy  cocrt  not  to  take- 
any  action  In  the  premises  upon  said  petition 
and  stetemmt  That  upon  hearing  this  opin- 
ion and  advice,  which  was  given  on  tbe  2&d 
day  of  May,  1891.  the  levy  court  tmmedlatriy 
postponed  Indeflnltdy  the  petition  ot  the  sure* 
ties,  being  controlled  by  the  opinion  of  thdr 
attorney  that  th^  bad  no  right  to  make  any 
Inquiry  at  all,  and  that  bis  opinion,  upon 
which  they  acted,  preduded  the  TMfcfa*g  of 
any  Inquiry  in  oomi^lanee  with  the  taw  which 
be  declared  to  be  repealed.  Tha  decision  of 
the  court  of  errors  and  a^wals  In  the  case 
of  Smith  V.  Biding,  9  HouBt.  286,  22  AtL  97, 
decided  June  18,  1891.  settled  beyond  a  doubt 
that  the  so-called  "Five  Commissioners  BUt" 
did  not  affect  the  power  of  the  levy  court  to 
act  ta  tbe  premises  under  the  provisions  of  tbe 
stetute  above  cited.  Complalnante  urge  that 
tbls  action  of  the  levy  court  was  an  Inqiair* 
ment  of  the  obligation  of  the  omtract  exist- 
ing between  tbe  complainants,  as  sureties  as 
aforesaid,  and  the  state  ot  Ddaware,  wbwe- 
by  the  snreties  were  rcUeved  from  their  Itablll- 
ty  in  Dougherty's  bond.  The  d^endante  de- 
ny that  the  opteion  of  their  attorney  had  tbe 
effect  upon  tbe  action  of  the  levy  court  ctatm- 
ed  by  the  comi^nants,  and  all^  that  the 
levy  court  did  hiquire  Into  the  matter  present- 
ed by  the  petition  and  statement  in  accord- 
ance with  Ita  duty  under  the  i^xnisicm  of  the 
act  of  aasemUy  in  that  bdialf.   The  minutes 
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of  tbe  levy  court  are  In  erldence  npon  this 
point,  and  also  the  testimony  of  the  Individ- 
ual members  composing  the  levy  court,  who 
were  examined  at  great  length  with  a  view 
to  ascertain  what  kind  of  consideration  was 
given  to  the  petition,  what  kinA  of  InQuli^. 
If  any,  was  made  by  them  Into  the  matter  pre- 
sented by  the  petition,  and  what  motives  In- 
flneneed  and  controlled  their  action  In  Indef- 
initely pOBtponlng  said  petition.  The  com- 
plainants further  allege  "that  It  was  made  to 
appear  to  said  levy  court,  by  said  petition 
and  statement,  that  there  was  danger  of  loss 
to  the  complainants  as  sureties  as  aforesaid, 
by  reason  of  their  said  suretyship."  And  they 
contend,  that  although  the  language  of  the 
statute  simply  confers  a  power  upon  the  levy 
court,  and  In  its  terms  leaves  Its  exercise  to 
their  judgment  and  discretion,  yet  the  per- 
missive words  are  In  effect  mandatory;  that 
the  power  thus  given,  Is  In  the  nature  of  a 
trust  for  the  benefit  of  the  sureties,  and  it 
was  the  plain  duty  of  the  levy  court  to  give 
th6m  the  rell^  ts'syed  for.  They  therefore 
claim  that,  even  granting  the  contention  of 
the  defendants  that  the  levy  court  did  inquire 
into  the  matter,  they  nevertheless  violated  the 
duty  Imposed  upon  them  by  the  statute,  and 
Impaired  the  otdlgatlon  of  the  contract  of 
suretyship,  In  that  they  refused  to  grant  the 
petition  of  the  sureties  upon  hiformatlon  In 
relation  to  Dougherty's  conduct  In  the  office 
of  collector  and  the  character  of  his  accoimts, 
which,  they  claim,  brought  home  to  the  levy 
court,  at  the  time  the  petition  was  in-esented 
to  them,  the  knowledge  that  Dougheity  was 
fraudulently  in  default.  The  defendants,  on 
the  other  hand,  maintain  that  under  the  [ffo- 
vlsions  of  the  statute  it  was  discretionary 
with  the  levy  court  to  grant  or  refuse  the 
prayer  of  Dougherty's  sureties,  even  if  the 
court  had  been  of  the  opinion  that  there  was 
danger  of  loss  to  the  sureties,  which  they 
deny;  that  many  considerations  affecting  the 
public  interests  might  enter  Into  their  delib- 
erations and  affect  their  decision,  quite  Inde- 
pendently of  the  Interests  of  the  sureties. 

The  contention  of  ctnmsel  here  Is  npon  the 
application  to  the  questions  raised  by  the 
case  under  consideration  of  a  rule  of  construc- 
tion about  which  there  seems  to  be  practical- 
ly no  dispute.  In  the  case  of  Turnpike  Road 
T.  Miller,  5  Johns.  Ch.  101,  which  Is  cited  with 
approval  in  substantially  all  the  American 
cases  upon  the  point,  It  is  expressed  by  Chan- 
cellor Kent  as  follows:  "In  respect  to  statutes, 
the  rule  of  construction  seems  to  be  that  the 
word  'may'  means  'must'  or  'shall'  only  In 
cases  where  the  public  Interest  and  rights  are 
concerned,  and  where  the  public  or  third  per- 
son have  a  claim  de  jure  that  the  power 
should  be  exercised."  Many  cases  were  cited 
upon  this  point,  and  in  particular  Julius  v. 
Lord  Bishop  oi  Oxford,  5  App.  Cas.  214,  In 
which  there  Is  not  only  a  masterly  analysis  of 
all  the  English  cases  going  to  establish  the 
rule,  but  an  extremely  felicitous  and  clear 
statement  of  it   But  the  contentlona  upon* 


this  point,  as  well  as  the  other  questions 
which  I  have  stated  at  length,  can  only  be 
properly  considered  In  relation  to  and  in  sub- 
ordination to  a  principle  of  law  which  the 
counsel  for  the  defendants  claim  to  be  applica- 
ble to  and  decisive  of  the  question  at  Issue. 
This  iH:Inciple  is  based  upon  the  distinction 
which  exists  between  the  liability  of  sure- 
ties on  the  official  bonds  of  public  officers 
and  their  liability  in  similar  bonds  given  In 
private  undertakings. 

It  is  claimed  by  the  defendants  that,  as- 
suming that  the  contention  of  the  complain, 
ants  Is  correct  that  the  levy  court  did  not 
Inquire  Into  the  matter  presented  by  the 
petition  of  the  sureties  as  required  by  the 
act  of  March  23,  1877,  and  assuming,  fur- 
ther, that  this  act  was  mandatory  upon  the 
levy  court,  and  that  the  levy  court  improp- 
erly declined  to  grant  the  prayer  of  the  sure- 
ties, yet,  nevertheless,  such  breach  of  duty 
could  not  operate  to  discharge  the  sureties 
from  their  liability,  because  of  the  well- 
established  principle  of  law  that  sureties  In 
official  bonds  of  public  officers  are  not  dis- 
charged because  loss  to  them  occtirs  through 
the  acts  or  omissions,  the  fraud  or  wronff- 
'doing,  of  other  public  officers,  unless  the 
wrongful  act  or  omission  Inheres  In  and  Is 
made  part  ot  the  condition  of  the  obligation 
upon  which  the  sureties  are  sought  to  be 
held.  And  this,  they  contend.  Is  not  the 
Intention  or  effect  of  the  act  of  March  23, 
1877,  upon  the  provisions  of  which  the  com- 
plainants base  their  claim  for  relief.  The 
complainants,  on  the  other  hand,  contend 
that  the  provisions  of  the  act  of  March  23, 
1877,  did  enter  Into  and  form  a  part  of  their 
contract  of  suretyship.  The  cases  In  wbt^ 
the  supreme  court  of  the  United  States  baa 
passed  upon  the  liability  of  sureties  In  the 
official  bonds  of  public  officers,  where  loss 
has  occurred  In  consequence  of  the  acts  or 
omission  of  other  public  officers,  are  com- 
paratively few  In  number,  although  they 
cover  a  period  of  over  (SO  years.  One  fol- 
lows the  other  In  a  very  Interesting  and  In- 
structive manner,  and  they  are  all  dted  as 
authorities  to  be  Implicitly  followed  In  the 
cases  cited  by  counsel  from  the  state  courts. 

I  will  therefore  consider  them  at  length, 
and  then  endeavor  to  ascertain  wherein,  If 
at  all,  the  case  under  consideration  can  be 
differentiated  from  cases  whose  authority 
and  correctness  la  absolutely  unquestioned. 

The  first  case  Is  that  of  U.  S.  v.  Klrkpatrlck, 
9  Wheat.  720,  decided  In  1824,  In  which  the 
opinion  was  delivered  by  Mr,  Justice  Story. 
The  next  case  la  that  of  U,  S.  v.  Vanzandt, 

II  Wheat  184,  decided  In  1826.  opinion  by 
Mr.  Justice  Washington.  In  the  third  case, 
that  of  Dox  V.  Postmaster  General,  1  Pet. 
322,  decided  in  1828,  the  opinion  of  the  court 
was  delivered  by  Chief  Justice  Marshall, 
and  so  fully  reviews  the  two  preceding 
cases  that  a  quotation  from  his  opinion 
seems  the  best  mode  of  presenting  those 
cases.   Dox  was  a  deputy  postmaster,  and 
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the  Bait  was  tnstJtnted  In  the  court  below 
against  him  and  bis  snretles,  on  a  bond 
given  for  the  faithful  performance  of  his 
duty.  Dox  was  removed  from  his  office  on 
the  Ist  day  of  July,  1816,  bat  the  postmaster 
general  did  not  open  an  account  against 
him,  and  make  any  claim  and  demand  on 
him  for  the  moneys  received  by  him,  as 
postmaster,  until  the  1st  day.  of  July,  1821. 
At  the  time  of  his  removal  from  office,  he 
was  solvent  and  able  to  pay  his  debts,  and 
continued  so  until  the  1st  day  of  July,  1810, 
after  which  he  became  Insolvent,  and  con- 
tinued to  be  so.  And  the  postmaster  gen- 
eral, well  knowing  that  Doz  had  neglected 
and  refused  to  pay  over  the  moneys  due 
from  his  as  postmaster  at  the  end  of  every 
quarter,  etc,  did  not  commence  his  suit  un- 
til August,  1821.  Chief  JusUce  MarshaU  In 
his  opinion  says:  "These  facts,  placed  on 
the  record  without  explanation,  must  be  ad- 
mitted to  show  a  gross  neglect  of  duty  on 
the  part  of  the  postmaster  general.  Does 
this  neglect  discharge  the  sureties  from 
their  obligations?  The  condition  of  the 
bond  Is  broken,  and  the  obligation  has  be- 
come absolute.  Is  the  claim  of  the  United 
States  upon  them  released  by  the  laches  of 
the  officer  to  whom  the  assertion  of  that 
claim  was  intrusted?  This  question,  also, 
has  been  settled  In  thla  court  Th«  case  of 
U.  S.  V.  Kirkpatrlck,  0  Wheat  720,  iras  a 
suit  Instituted  on  a  bond  given  by  a  collector 
of  direct  taxes  and  Internal  duties,  under 
the  act  of  July  22,  1513  (3  Stat  22,  c.  16). 
The  act  required  each  collector  to  transmit 
his  accounts  to  the  treasury  monthly,  to 
pay  over  the  moneys  collected  quarterly, 
and  to  complete  his  collection,  pay  over  the 
moneys  collected  to  the  treasury,  and  rea- 
der his  final  account  within  six  months 
from  the  day  on  which  be  shall  have  re- 
ceived the  collection  list  from  the  principal 
assessor.  In  case  of  failure,  the  act  au- 
thorizes and  requires  the  comptroller  of  the 
treasury.  Immediately,  to  issue  ibis  warrant 
of  distress  against  such  delinquent  collect- 
or and  his  sureties.  The  comptroller  did 
not  Issue  his  warrant  of  distress  according 
to  the  mandate  of  the  law,  and  this  suit  was 
Instituted  four  years  after  such  warrant 
ought  to  have  been  issued.  The  court  left 
it  to  the  Jury  to  decide  whether  the  govern- 
ment had  not  by  this  omission,  waived  Its 
resort  to  the  sureties.  A  verdict  was  found 
for  the  defendants,  the  Judgment  on  which 
was  brought  before  this  court  by  writ  of 
error.  The  counsel  for  the  defendant  urged 
that  laches  might  be  Imputed  to  the  govern- 
ment through  the  negligence  of  Its  officers, 
but  this  conrt  reversed  the  Judgment  de- 
claring the  opinion  that  the  charge  of  the 
court  below,  which  supposes  that  laches 
will  discharge  the  bond,  cannot  be  main- 
tained In  law.  The  utmost  vl^ance,*  It 
was  said.  *wonld  not  save  the  public  from 
the  most  serious  losses  If  the  doctrine  of 
lacbea  can  be  applied  to  Its  tnuuactioas.  It 


would,  in  effect  work  a  repeal  ot  all  secu- 
rities.' It  was  further  said  that  the  provi- 
sions of  the  law  which  require  that  settle- 
ments should  be  made  at  short  and  stated 
periods  are  created  by  the  government  for 
Its  own  security  and  protection,  and  to  regu- 
late the  conduct  of  its  own  officers.  They 
are  merely  directory  to  such  officers,  and 
constitute  no  part  of  the  contract  with  the 
security.  After  a  full  discussion  of  the 
qnestlou,  the  court  laid  down  the  principle 
*that  the  mere  laches  of  the  public  officers 
coasdtnte  no  grounds  of  oiscbarge  In  the 
present  case,'  The  same  question  came  on 
to  be  again  considered  In  the  case  of  V.  S. 
V.  Vanzandt,  11  Wheat  184.  This  was  an 
action  of  debt  brought  upon  a  paymaster's 
official  bond,  against  one  of  the  sureties. 
The  act  of  organizing  the  general  staff  and 
making  further  provision  for  the  army  of 
the  United  States  makes  it  the  duty  of  the 
luymaster  to  render  his  vouchers  to  the 
paymaster  general,  for  the  settlement  of,  his 
accounts;  and  if  he  fall  to  do  so  for  more 
than  six  months  after  he  shall  have  received 
funds,  the  act  imperatively  enjoins  'that  he 
shall  be  recalled,  and  another  appointed  In 
fals  place.'  Acts  1816,  c.  60,  I  4.  The  pay- 
master had  failed  to  comply  with  the  requl- 
Bltes  of  the  law,  after  which  the  paymaster 
general.  Instead  of  obeying  its  mandate  by 
removing  him,  placed  further  funds  in  bis 
hands.  The  circuit  court  instructed  the  Ju- 
ry that  the  defendant  the  surety,  was  ndt 
chargeable  for  any  failure  of  the  paymaster 
to  account  for  such  additional  funds  so 
placed  in  his  hands  after  his  said  default 
and  neglect  In  respect  of  the  funds  previ- 
ously received  were  known,  and  a  verdict 
was  found  for  the  defendant  The  Judg- 
mmt  on  this  verdict  was  also  brought  be- 
fore the  court  by  a  writ  of  error,  and  was 
reversed.  The  counsel  for  the  defendant 
contended  that  this  case  differed  from  U.  8. 
V.  Kirkpatrlck,  but  the  court  said:  The 
provisions  In  both  laws  are  merely  directory 
to  the  officers,  and  Intended  for  the  security 
and  protection  of  government  by  Insuring 
punctuality  and  responsibility;  but  they 
form  no  part  of  the  contract  with  the  sure- 
ty.' The  placing  further  funds  In  the  hands 
of  the  defaulting  paymaster  was  considered 
as  the  necessary  consequence  of  his  continu- 
ance In  office.  This  Is  certainly  a  very 
strong  case.  These  two  cases  seem  to  fix 
the  principle  that  the  laches  of  the  officers 
of  the  government  however  gross,  do  not 
of  themselves  discharge  the  sureties  In  an 
official  bond  from  the  obligation  it  creates, 
as  firmly  u  the  decisions  of  this  court  can 
fix  It  We  think  they  decide  the  question 
now  under  consideration." 

In  the  case  of  V.  S.  v.  Boyd,  15  Pet.  208, 
decided  In  1811  (Mr.  Justice  Gatron  deliver- 
ing tbe  opinion),  the  suit  was  Instituted 
against  Qordon  D.  Boyd,  receiver  of  public 
moneys  In  tbe  district  of  lands  subject  to 
sale  at  Columbus,  Miss.,  and  the  sureties  on 
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Us  offldal  bond.  Other  qaesttons  were  In- 
Tolved  In  tbe  case,  but  Mr.  Justice  Catron, 
speaking  of  tbe  failure  of  tbe  receiver  to  ac- 
count and  pa7  as  required  tbe  rules  of 
tbe  treasury  department,  Bays:  "Lacbes  are 
not  Imputable  to  the  government  The  regu- 
lations requiring  settlement  to  be  made  bj 
Its  officers  at  short  periods  are  desigi^ed  for 
the  protection  of  the  government,  and  mere- 
ly dUrectory  to  the  officers.  Such  Is  tbe  set- 
tled doctrine  of  this  courts'*— and  cites  the 
cases  above  quoted. 

■  Finally,  in  Jones  t.  U  S.,  18  Wall.  662,  de- 
rided In  1873,  salt  was  Instituted  In  the  court 
below  against  Jones  et  al.  as  sureties  for  one 
QulUlan.  conditioned  that  the  said  Quililan 
should  faithfully  dlscliarge  the  duties  of 
poBtmaster  at  Mllledsevllie,  Oa.,  and,  '*falth- 
ftiUy,  once  In  three  montlia,  or  oftener.  If 
thereto  required,  render  account  of  his  re- 
ceipts and  expenditures,  and  pay  the  bal- 
ance of  all  moneys  that  shall  come  into  his 
hands,  and  keep  safely  all  the  public  moneys 
collected  by  him."  ■  The  case  was  argued  on 
demurrer,  and  tbe  defendants'  plea  concise- 
ly and  briefly  presents  the  question  at  issue 
MB  follows:  "That  as  to  any  default  of  tbe 
a^d  Qnlllian,  their  principal  In  said  bond  In 
tbe  declaration  mentioned  aa  postmaster 
aforesaid,  within  two  years  before  the  com- 
mencement of  this  action,  they  are  not  liable 
In,  law  therefor,  but  have  been  and  are  fully 
discharged  and  released  by  the  acta  and  oour 
duct  of  tbe  plaintiff,  through  their  agent,  the 
auditor  of  tbe  treasury  of  tbe  postofflce  de> 
partment  of  tbe  said  plaintiff,  who  bad  full 
notice  of  the  defalcation  and  embeiszlmnent 
of  (nnds  of  tbe  plaintiff  before  them,  and 
yet  neglectfully  permitted  aald  QuUlIan  to 
remain  In  office  as  inch  postmaater,  whereby 
be  was  enabled  to  commit  all  tbe  default  and 
embesalement  aforesaid, .  wltbtbt  two  year* 
before  the  commencement  of  this  action.** 
Justice  Clifford,  who  delivered  tbe  oplnkn 
of  tbe  court,  simply  said  **that  It  was  quite 
evident,  that  tbe  facts  pleaded  did  not  constl* 
tnte  any  defense  to  tbe  action,  uid  ^t,  sneb 
being  the  settled  law  <tf  tbe  conrt,  it  was  not 
necessary  to  enter  into  any  discussion  of  the 
question." 

X  will  dte  at  length  one  other  case  arlshv 
upon  an  official  bond,  which  is  particularly ' 
valuable  as  an  Ulnstration  of  the  principle 
established  by  tbe  preceding  cases,  althoni^ 
the  bond  la  not  the  bond  of  a  public  officer. 
It  Is  the  case  of  Hart  r.  U.  S.,  85  U.  S.  318. 
This  was  a  suit  commenced  In  the  court  be- 
low against  tbe  sureties  In  a  dlstlller'a  bond* 
tbe  breach  being  the  nonpayment  ot  Internal 
revenue  tax  by  their  principal,  the  distiller, 
fHi  spirits  distilled  by  him.  It  was  argued 
on  demunm.  Mr.  (Hiief  Jnsjtice  Walte  de- 
livered the  opinion  of  tbe  court,  and  said: 
"Under  tbe  law  as  It  stood  when  this  suit 
was  commeiused.  no  distilled  spirits  could  be 
removed  from  a  distillery  warehouse  before 
payment  of  tbe  tax  <15  SUt.  ISO,  1 15),  with- 
out subjecting  all  of  those  engaged  In  such 


removal  to  heavy  penaltlea  (td.  140, 1 9B).  Aa 
officer  of  the  United  States  bad  no  authority 
to  dispense  with  this  requirement  of  the  law. 
If,  In  violation  of  his  duty,  he  permitted 
such  removal,  he  subjected  himself  to  pun- 
ishment, but  did  not  bind  the  government  by 
his  acts.  The  government  is  not  responsible 
for  the  laches  or  the  wrongful  acts  of  its  offi- 
cers. Gibbons  v.  U.  8.,  8  Wall.  209;  U.  8.  v. 
Kirkpatrlck,  9  Wheat.  720;  U.  S.  v.  Vansnndt, 
11  Wheat  184;  U.  S.  v.  NlchoU,  12  Wheat 
505;  Joues  v.  U.  S..  18  Wan.  062.  Every 
surety  upoa  an  official  bond  to  the  govern- 
ment Is  presumed  to  enter  Into  his  contract 
with  a  full  knowledge  of  this  principle  of 
law,  and  to  consent  to  be  dealt  with  accord- 
ingly. The  government  enters  Into  no  eon- 
tract  with  him  that  its  officers  shall  perform 
their  duties.  A  government  may  be  a  loser 
by  the  negligence  of  its  officers,  but  it  never 
becomes  bound  to  otben  for  tbe  conse- 
quences of  sucb  neglect  unless  It  be  by  ex- 
press agrerairat  to  that  effect  Here  the 
surety  Was  aware  of  the  lien  which  the  law 
gave  as  secunty  for  tbe  payment  of  the  tax. 
He  also  knew  that  In  order  to  ntain  this 
lien,  the  gov«iiment  must  rely  upon  the  dili- 
gence and  honesty  of  Its  agents.  If  they 
performed  their  duty,  and  preserved  the  se- 
curity. It  inured  to  his  benefit  as  well  as  that 
of  tbe  government:  but  if,  t^'  neglect  or  mis- 
conduct they  lost  It  the  government  did  not 
oome  under  obllgatJoaa  to  make  good  tbe 
loss  to  him,  or  <wbat  Is  the  same  tiling)  re- 
lease him  pro  tanto  from  the  oUlgatlon  of 
bis  bond.  As  between  blmsdf  and  ttie  gov- 
ernment be  took  the  risk  of  the  effect  of 
official  negligence .  npon  tbe  secnrtty  whtdi 
tbe  law  provided  tar  hls^  protection  against 
kws  by  reaswD  of  tbe  liability  be  assumed.'* 

This  case  Is  followed  by  Mldtucn  v.  U.  S., 
106  U.  BL  444k  1  fittp.  Ot  40B,  decided  In  1882, 
In  wbleb  a  government  officer  permitted 
goods  to  be  taken  from  a  bonded  warehouse 
without  fnll  iwyment  ot  die  duties  thereon. 
Mr.  Justice  Blatehford  ddlvered  the  opinion 
of  the  court  and,  after  citing  the  opinion  of 
Chief  Justice  Walte  in  Hart  U.  &,  and  the 
cases  dted  by  him,  condndes  aa  followa: 
**It  is  weU  settled  by  tfie  dedslons  of  thhi 
conrt  that  Ibe  negligwce  of  the  officers  of 
the  government  doc»  not  affect  the  liability 
of  a  sure^  In  a  brad  any  more  than  It  does 
that  of  bis  prindpal."  He  then  dtes  Dox  t. 
Postmaster  General,  II.  S,  r.  Orkpatrick, 
and  U.  8.  V.  Vanxandt 

In  all  these  cas»,  tbe  statutory  provisions 
which  were  vltdated  by  tbe  fvOcers  of  the 
■government  were  laws  existing  at  tbe  time 
that  the  saretiee  In  tbe  official  IxmdB  entered 
Into  their  contract  ot  snretydilp,  and  un- 
questionably modified  and  decreased  tbe  risk 
Imposed  upon  sucb  snrettoi  by  their  nnder^ 
taking.  In  sevraal  of  then  It  to  admitted 
tliat  the  whole  loss  incurred  was  In  conse- 
quence of  a  violation  of  those  statntes  by 
the  officers  of  tbe  government 

At  the  same  time,  the  siqveme  court  in 
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auothw  lerieB  of  dedslons,  ^vidisb  bam  been 
cited  1^  oouiuel  for  complainants  as  sttppoi^ 
ing  their  ccmtention  upon  this  point,  bavn 
laid  down  a  prlnclide  wblch  may  beat  be 
pressed  qnotlng  tnm  the  opinton  of  Mr. 
Justice  Sblras  In  the  case  of  Bamlts  r.  Bev- 
erly, 163  U.  8.  127,  16  Sap.  Ct  1045,  which 
has  been  quoted  In  the  brief  of  one  of  com* 
idalnants*  counsel.  Sir.  Jastlce  Shlrss  says: 
"But  this  court  held,  through  Mr.  Justice  Mil- 
ler, that  all  the  laws  o£  a  state  existing  at 
the  time  a  mortgage  ot  any  other  contract  Is 
made,  which  affect  the  rights  of  the  parties 
to  the  contract,  enter  into  and  become  a  part 
<tf  It,  and  are  obligatory  <hi  all  courts  which 
assume  to  gire  a  remedy  on  such  contracts; 
that  the  construction,  Talldlty,  and  ^Cect  of 
contracts  are  governed  by  the  place  where 
they  are  made  and  are  to  be  perfwmed.  If 
that  be  the  same;  that  it  is  therefore  said 
that  these  laws  enter  into  And  become  a  part 
of  the  contract,"  Mr.  Justice  Bhiraa  reTiems 
the  well-known  cases  of  Bronson  t.  Klnsie,  1 
How.  811,  816,  and  Brine  v.  Insurance  Co.. 
96  U.  S.  627,  637.  and  many  others  deflnlne 
and  applying  this  genoal  principle. 

These  cases  state  a  well-aettled  principle  of 
law,  but  it  is  made  plain  by  the  authorities 
I  have  cited,  thslt  It  must  be  sKiUed  In  con- 
nection with  the  equally  well  settled  princi- 
ple that  "the  goTemment  Is  not  responsible 
for  the  laches  or  the  wrongful  acts  of  Its  offi- 
cers." And  In  the  language  of  Ohlef  Justice 
Walte,  In  Hart  t.  U.  8^  cited  above:  "jBWery 
surety  upon  an  offldsl  bond  for  the  govem- 
niHit  Is  presumed  to  wter  into  his  contract 
with  a  fun  knowledge-  of  this  prindide  of 
law,  and  to  consent  to  be  dealt  with  accord- 
ingly* The  government  enters  Into  no  oun- 
tract  with  him  that  its  officers  shall  perform 
their  duty."  As  was  said  by  Mr.  Justice' 
Story,  In  U.  S.  v.  Klriqiatrlck,  "the  swety. 
may  place  confidence  in  the  agesnts  of  the 
government,  and  rely  on  their  Oddity  In  of- 
fice; but  be  has  of  this  the  same  means  of 
jndgment  as  the  government  itself,  and  the 
latter  floes  not  undertake  to  guaranty  such 
fidelity," 

The  bond  In  the  cause  under  consideration 
was  g^ven.  as  we  have  seen,  by  Dou^erty 
and  his  sureties  to  the  state  of  Delaware, 
conditioned  for  the  faitiifnl  dlschai^e  of  bis- 
duty  as  collector  of  conuty  taxes;  and  it  Is 
not  even  suggested  that  the  principles  gov- 
erning the.  UaUUQr  of  sureties  on  offldal 
bcmda  given  for  Uw  federal  government  do 
not  apply  equally  to  bonds  given  to  a  state 
Sovemmott  Zt  ifl  obvious,  therefor^  under 
the  authorities  I  have'  considered  at  such 
length,  that  the  smreties  on  Dougherty's  bond 
could  not  be  relieved  from*  the  obli^tlon 
they  had  assumed  to  the  state  of  Delaware 
by  any  action  or  nonaction  ot  the  levy  court 
upon  thdr  petition,  unless  the  statote  under 
which  that  petition  was  presented  differed 
in  such  enentlal  particulars  from  the  stat- 
utes construed  In  those  authorities  as  to  de> 
prive  the  states  In  this  Instance,  of  the  pro- 


tection of  the  prindple  that  It  "Is  not  leq^on* 
slble  for' the  laches  or  the  wrongful  acts  of 
Its  officers,"  and  to  give  to  Its  provisions  the 
effect  of  a  contract  on  the  part  of  the  state 
of  Delaware  with  the  sureties  that  the  levy 
court  of  Newcastle  county  should  perform 
their  duty  under  it,,  thereby  maldng  the  ptf- 
fWsnance  of  certain  acts  the  levy  court 
part  at  the  condition  of  the  bond.  ' 

Can  the  act  of  March  23, 1877.  be  so  mdT 
I  have  cited  it  at  length  above,  and  it  only 
remains  to  compare  it  with  the  statutory  pro- 
^slons  In  e<msequenee  of  the  disresard  of 
which  by  government  offldals  arose  the  cases 
111  the  supreme  court  which,  taken  togeUier, 
estaUlsb  and  define,  as  we  have  seen,  a  rule 
that  renders  the  posltitm  of  snretle*  Id  official 
bonds  so  duterent  fnmi  that  of  sOrettes  ta 
private  ttndertakliia&  The  coiU«itlon  e( 
oonnsel  for  the  complainants  Is  that  tbe-stsit* 
ntes  considered  in  those  decisions  .were  en- 
acted lor  the  security  and  protectttm  of  tbe 
government,  and  that  those  decisions  were 
based  upon  such  a  construction  of  them; 
while,  on  the  other  band,  our  state  act  of 
Mardi  28.  1S77,  was  enacted  <*solely  for  ttab 
benefit. and. rc^  of  tiie  sneties."  In  a  case 
referred  to  above  in  another  connection  (3V- 
Uus  T.  Lwd  Bishop  of  Oxford),  Lord  Pen^ 
zance.  In  the  course  of  bis  opinion,  expreesed 
a  thought  which  must  at  times  occur  to  every 
dUlgent  student  of  •  the  autborittea.  He  re- 
marked: "Passing,  ttimfore,  from  definitions 
which  are  apt  not  Id  be  uniform,  and  whldi' 
are  wltib  difficulty  so  framed  as  to  be  appC- 
caUe  to  all-  cases,  I  think  it  fhr  more  satls- 
faotcny  that  your  lordships  should'  look  at 
what  the  courts  tn  piwrlons  cases  have  done, 
rather  than  what-  the  learned  judges  may 
have  said."  Now,  I  have  already  cited  the 
avthoritles  at  sneb  length  as  to  set  forth  both 
what  the  learned  judges  have  said  and  what 
the  courts  have  done,  and  nothing  could  be 
nuffe  obvious  than  tiiat,  whatever  may  be 
the  proper  coustrucHon  to  be  placed  upon  tiie 
language  used  by  the  judges  In  some  ol  those 
cases,  yet  the  psovfsloiu  of  all  the  statutes, 
ek  necessitate  ret.  secured  and  protected  Ibe 
BUi^tleB  and  the  government  aUke,  If  obeyed 
by  the  goremment  officials;  and  In  'the  case 
of  Hart  V.  V.  S.  this  Is  dearly  stated  and 
fully  set  out  by  Chief  Justice  Walte  In  Us 
opinion.  When  we  compare  those  statutes  in 
detail  ^tli  our  state  act  of  March  28,  1877. 
It  Is  Mfpos^e  to  discover  any  dUCermce  tte- 
tvreea  the  thliig  required  to  be  done  by  the 
United  States  statutes  cm  the  one  hand,  and 
the  thing  wbleh  the  levy  court  was  empow- 
exeH  to  do'QU  the  ofhw.  which  upon  any  con- 
ceivable theory  eouM  sustain  the  contention 
of  complainants'  counseL 

The  statntory  provision  that  a  defaultitag 
paymaster  should  be  recalled,  and  another  ap- 
pointed  In  his  stead,  is  assuredly  no  lees  a  t«o- 
tectlon  to  bis  sureties  tiian  Is  the  provision  hi 
our  state  statute  that  a  deftultlng  tax  ccdlect- 
tor  should,  tmder  certain  conditions,  be  depriv- 
ed of  tin  power  of  collecting  more  taxes,  and 
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another  collector  aivolnted  In  bla  stead,  a 
protection '  to  the  sureties  on  the  collectors 
bond.  And  jet,  when  the  officer  of  the  gov- 
ernment. Instead  of  obeying  the  statotoiy 
mandate  by  removing  the  defanltlnK  paymaa- 
ta  and  appointing  another  person  In  his  stead, 
placed  further  funds  In  his  hands,  which  he 
embezzled,  the  court  held  that  the'  sureties 
were  not  discharged,  and  they  were  obliged  to 
pay  to  the  government  the  money  which  their 
princ^l  was  thus  enabled  to  embezzle.  V. 
S.  T.  Vansandt,  supra.  Again,  the  provision 
that  die  government  officer  ehall  not  permit 
distilled  spirits  to  be  taken  from  his  custody 
until  the  tax  upon  them  be  paid  Is  certainly 
not  less  a  protection  to  the  sureties  In  the 
dlatHJer's  bond  than  is  the  provision  In  our 
state  statute  that  the  power  to  collect  certain 
uncollected  taxes  be  taken  ftrom  a  defaulting 
tax  collector,  and  given  to  some  duly-quali- 
fied citizen  to  be  selected  by  the  levy  court, 
a  protection  to  the  sureties  in  the  collector's 
bond.  And  yet,  when  the  government  offi- 
cer, instead  of  obeying  the  statntoiy  man- 
date, did  permit  the  dIstUler  to  take  away 
the  sjrirlts  Qiat  were  made  by  the  statute  a 
specific  security  for  the  Internal  revenue  tax 
due  thereon,  and  he  then  tailed  to  pay  the 
tax,  the  court  held  that  his  sureties  were  not 
discharged,  and  they  were  compelled  to  pay 
to  the  govenunent  the  tax  owed  by  their  prin* 
dpal,  for  which  the  government  had  held 
ample  security,  which  Its  agoit,  in  violation 
6f  a  statute  existing  when  the  sureUea  enter- 
ed into  their  contract,  gave  away.  Hart  v. 
U.  8.,  supra.  Or,  reversing  the  point  of  view, 
if  security  and  protection  were  afforded  to  the 
government  by  these  provisions  of  the  United 
States  statutes,  It  cannot  be  denied  that  se- 
curity and  protection  were  In  like  manner  af> 
forded  to  the  state  by  the  i^oviMon  In  our 
state  statute. 

To  continue  this  comparison  throughout  the 
oth»  cases  must  surely  be  superfluous,  the 
essential  features  lielng  manifestly  the  same 
In  all.  Assuming,  therefore,  the  claim  of  com- 
plainants* counsel  to  be  correct,  that  the  per- 
missive language  of  the  statute  under  consid- 
eration Is  In  effect  mandatory,  the  only  dif- 
ference that  can  be  discerned  between  the 
mandate  It  contains,  and  the  mandate  of  the 
statutes  with  which  I  have  thus  compared  It, 
is  that  in  the  state  statute  it  la  conditioned 
upon  the  action  of  the  suretleB,  and  under  it 
there  could  be  no  laches  or  wrongful  acts  in 
the  preml>jes  on  the  part  of  the  public  officers 
until  there  had  been  action  by  the  sureties, 
the  levy  court  not  being  empowered  or  requir- 
ed to  take  any  action  looking  to  the  removal 
of  a  collector  unless  certain  preliminary  ac- 
tion shall  be  taken  by  his  sureties.  To  use 
the  words  of  complainants'  counsel:  "What  Is 
required  to  be  done  by  the  levy  court  is  solely 
on  the  motion  and  initiative  of  the  surety." 
And  they  rely  upon  this  feature  of  the  statute, 
taken  in  connection  with  Its  title,  "An  act  In 
relation  to  the  liability  of  tnincipal  and  sure- 
ty" .(Laws  1877,  9.  88$,  to  support  thdr  con- 


tention that  the  act  Is  solely  for  the  benefit  of 
the  sureties,  and  that  the  authorities  cited 
do  not  apply  to  it  It  cannot  be  contended, 
however,  that  this  condition  of  the  statutory 
mandate  alters  the  effect  of  the  thing  com- 
manded, or.  If  It  be  not  done,  the  effect  of  the 
laches  or  wrongful  acts  of  tike  pnUic  officers, 
upon  the  Interests  either  of  the  sureties  or  of 
the  public. 

This  being  the  case,  can  It  be  nuhitalned 
successful^,  in  the  face  of  the  aothorltles  I 
have  cited  and  analyzed  at  such  I^igth,  that 
the  act  of  March  23.  1877,  has  the  effect  of  a 
contract  on  the  part  of  the  state  of  Delaware, 
with  the  sureties  on  ttie  c<dlectoi's  bond,  that 
the  officers  composing  the  levy  court  should 
obey  the  mandate  of  the  statute,  merely  be- 
cause that  mandate  was  conffitloned  upon  "the 
motion  and  Initiative  of  the  snrettetf'?  Clear- 
ly not,  and  yet  there  seems  to  be  no  other 
ground  upon  which  to  rest  the  contention  that 
the  statute  has  such  an  effect.  An  examina- 
tion of  Qie  whole  course  of  decisions  upon  the 
question  of  the  rights  and  liabilities  of  sure- 
ties in  official  bonds  has  left  me  with  no 
doubt  that  the  autborltleB  I  have  cited  are  de- 
cisive of  the  point  under  consideration,  and 
must  control  the  decision  6t  this  court.  The 
principles  established  1^  those  authorities  are 
based  upon  the  broad  ccuulderatt(»i  of  public 
policy  which  Is  always  prepotent  In  the-deter- 
mlnation  of  questions  which  affect  the  inter- 
est of  the  public,— the  state,— and  especially 
the  public  revenue,  which  Is  vital  to  the  exist- 
ence of  government,  and  they  have  met  with 
universal  acquiescence.  The  sureties  In  the 
official  bond  of  John^J.  Dougherty  as  tax  col- 
lector, eta,  must  be  presumed  to  have  entered 
into  th<^  undertaking  with  the  state  of  Dela- 
ware with  a  knowledge  of  tbc^e  principles  of 
law,  and  the  foregoing  consideration  and  com- 
parison of  the  statutes  falls  to  disclose  any 
provision  of  the  act  of  March  23, 1877,  which. 
In  the  ll^t  of  those  autborltleB,  either  exivess- 
ly  (ff  by  necessa^  imidlcatlon.  makes  the 
state  responsible  to  those  sureties  for  any  fail- 
ure on  the  part  of  the  levy  court  of  Newcas- 
tle county  to  eomj^  with  the  pxovlsionB  of 
that  act 

In  view  of  this  conclusion.  It  seems  entirely 
unnecessary  for  me  to  enter  upon  the  discus- 
sion of  the  question  whether  or  not  the  levy 
court,  after  the  itetltion  of  the  sureties  had 
been  presented  to  It  did  or  did  not  inquire  in- 
to the  matter  within  the  meaning  of  the  stat- 
ute. Havbig  been  hrresistibly  lead,  by  the  au- 
thorities and  arguments  already  considered, 
to  the  conclusion  that,  even  If  the  levy  court  of 
Newcastle  county  did  disobey  the  mandate 
of  the  statute  to  this  particular,  and  refused 
to  toquire  Into  the  matt»  laid  before  th^ 
by  the  petition  of  the  sureties,  yet  neverthe- 
less, the  complainants  would  not  be  discharg- 
ed from  th^  liability  thereby,  and  this  couri 
would  not  be  wamnted  to  intorfering  with 
the  full  legal  remedy  of  the  stete  upon  their 
bond,  I  deem  It  mmecessary.  If  not  Improper, 
tot  me  to  pass  iqion  the  qnestitm  whether  or- 
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ooti  'iqKiii  tlie  lAeading  and  erldence  In  tbl* 
canse,  rach  was  tbe  fact 

Another  question  haa  been  exhatistlTely 
argued  hj  coucBel,  and  tbat  la  whether  or 
not  the  language  of  the  statute,  which  haa 
been  quoted  abore,  although  In  terma  con- 
ferring a  diatlnctly  discretionary  power  up- 
on the  lery  court,  Is  In  effect  mandatory; 
the  language  being,  "And  If  the  levy  court 
after  Inquiring  into  tbe  matter,  shall  be  of 
opinion  that  there  is  danger  of  loss  to  such 
sureties  by  reason  of  their  said  suretyship, 
the  said  levy  court  shall  have  power  to  Is- 
sue an  order  restraining  such  late  collector 
from  the  further  collection  of  any  taxes 
committed  to  htm."  etc.  The  complainants 
contend,  as  we  have  seen,  that  upon,  the 
state  of  facts  at  tbat  time  existing  th^  had 
a  claim  de  jure  that  the  power  should  be 
exercised,  and  that,  consequently,  nnder  the 
established  rules  of  statutory  construction. 
It  became  the  duty  of  tbe  lery  court  to 
exercise  the  power  granted  to  them,— a  duty 
which  could  hare  been  enforced  by  proceed- 
ings In  mandamus,— so  that  the  officers  com- 
posing the  levy  court  disobeyed  a  statutory 
mandate  when  they  refused  to  grant  the 
relief  prayed  for  la  their  petition.  It  Is  mani- 
fest that  the  effect  of  this  contention  Is 
precisely  the  same  as  the  preceding  oiie, 
and  that  the  conclusion  reached  as  to  the 
responsibility  of  the  Btate--the  public— to  the 
sureties  for  the  disobedience  of  a  mandate 
of  tbe  statute  by  the  officers  comi>08lng  the 
levy  court  renders  this  qnestlon  In  like  man- 
ner immaterial.  Inasmuch  as.  If  that  con- 
clusion be  correct.  It  could  not  affect  the 
liability  of  the  sureties  on  the  collector's 
bond  If  It  should  be  held  that  the  levy  court 
did  disobey  the  statutory  mandate  when 
they  refused  to  grant  their  petition. 

Many  authorities  hare  been  cited  by  coun- 
sel, especially  those  from  our  own  state, 
upon  the  rights  and  liabilities  of  sureties 
in  private  undertakings.  Now,  there  Is  no 
branch  of  equity  Jurisprudence  which  baa 
t>een  more  fully  deTeloped  than  that  which 
deals  with  the  rights  and  liabilities  of  sure- 
ties In  private  undertakings,  and  It  Is  well 
settled  under  what  circumstances  courts  of 
equity  will  Interfere  to  restrain  a  creditor 
from  recovering  from  a  surety,  upon  the 
breach  by  his  principal  of  the  condition  of 
his  bond,  when  the  creditor's  own  laches 
or  wrongful  acts  have  Intervened  to  the  de- 
triment of  the  sure^  or  the  Increase  of  his 
risk.  But  In  the  case  of  private  nndertak- 
Ings  the  creditor  Is  held  to  be  responsible  to 
the  sureties  for  the  acts  of  his  agents^— 
their  acts  are  bis  acts.— whereas.  In  the  casa 
of  official  bonds,  entered  Into  for  the  federal 
or  state  governments,  the  government  is  not 
held  responsible  for  the  acts  of  Its  asents 
when  not  authorised  by  law;  and  where  loss 
or  increase  of  risk  comes  to  the  sureties  in 
an  official  bond  by  reason  of  the  conduct 
<Ht  public  Officers,  the  chance  ot .  their  mis- 


takes or  misconduct,  their  laches  or  wrong- 
ful acts,  must,  in  the  absence  of  express 
statutory  provision,  l>e  taken  to  be  part  of 
the  risk  which  the  sureties  In  an  official 
bond  aasnme.  To  quote  again  the  language 
of  Mr.  Justice  Story:  "The  surety  may 
place  confidence  in  the  agents  of  the  govern- 
ment, and  rely  on  their  fidelity  In  office; 
but  he  liaa  of  this  the  same  means  of  Judg- 
ment as  the  government  Itself,  and  the  lat- 
ter does  not  undertake  to  guaranty  such 
fidelity."  The  case  of  the  complabiants  may 
be  a  very  hard  one.  but  It  Is  one  where  there 
seems  to  be  no  warrant  for  th«  Intervention 
of  this  court 

It  is  only  necessary  to  advert  to  one  other 
point  In  the  case.  The  execution  issued 
on  the  Judgment  entered  against  the  sure* 
ties  is  for  the  sum  of  $16,858.43,  which  Is 
$1,021.92  In  excess  of  the  amount  which  the 
levy  court  found  to  be  due  from  Dougherty, 
after  making  the  allowance  required  by  law, 
when  he  made  bis  final  settlement  In  March, 
1891.  It  Is  alleged  by  the  defendants  In 
the^  answer,  and  not  denied  by  the  com- 
plainants, that  after  the  Man^  settlement  It 
was  discovered  by  the  levy  court  that  fraud 
oa  the  part  of  Doi^erty  had  vlUated  that 
settlemoit.  which  was  afterwards  opened 
and  corrected,  and  that  the  amount  found 
to  be  actually  due  upon  a  final  examination 
of  his  accounts  was  the  sum  of  116,368.43. 
for  which  the  writ  of  execution  was  Issued 
October  19,  1893.  The  Injunction  prayed  in 
this  case  Is  therefore  refused,  and  the  bill 
of  complaint  Is  dlsmlasedi  with  costs,  on  the 
usual  terms; 


PHILADELPHIA.  W.  A  B.  R.  00.  T.  WIL- 
MINGTON CITY  RY.  Oa 

(Court  of  Ghaocety  of  Ddawue.    May  IS. 
1887.) 

Rui.aojD>»— Okwbtno  bt  Stbsst  Railway  'a« 
OsADa— IsjaHCTTon.- 

1.  Where  the  diarter  of  a  street-railway  com- 
pany provides  that  It  may  cross  any  track  of 
any  railroad,  provided  that  it  conform  to  the 
grade  of  the  track  to  be  crossed,  injonction  will 
not  lie  at  tbe  lostanee  ot  a  steam*railway  com- 
pany to  jMevent  said  •treet-roilwoy  companr, 
operating  by  electricitr  under  the  trolley  system, 
from  Btretctiing  or  extending  its  troUiey  wires 
over,  or  from  operatiilg  its  line  ot  itreeC  railway 
at  grade  across,  Hm  tradN  of  the  steannrailway 
company  at  a  street  eros^g  la  a  d^. 

2.  Except  under  ^>eclal  statutes,  me  crossing 
hy  a  street  railway,  at  grade,  of  a  laiiroad's  right 
of  way  across  an  existing  hiriiway,  will  Dot  be 
enjoined  on  the  grooDd  tbat  the  great  volume  of 
fhe  railroad  company's  traffic  and  the  nnmb» 
its  trains  at  saot  crossing  rendered  the  crosslDg 
dangerous. 

8.  An  electric  street  railway,  as  operated  by 
the  trolley  syitem,  is  not  an  adtUtlouai  burden 
upon  tbe  soil  In  the  commim  highway. 

4.  Wbere  the  act  of  an  electric  street  railway 
in  crossing  complainant  fallroad  company's 
tracks  on  a  public  highway  does  not  take  prop- 
erty of  tbe  complainant,  and  does  not  work  some 
damage  to  It,  differing  in  kind  from  the  damage 
trtiich  the  complainant  weald  s«ll»  la  asmmon 
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with  the  rest  of  the  coouDimitr,  It  haa  no  stanfr 
ing  to  ask  on  liijiuietlon  merely  becanae  the  r» 
KKMideDt  jwoceew  oltra  ^rea»  or  uaurpa  a  fraop 

OLlse. 

Action  hy  the  Philadelphia,  WUmlngton  & 
Baltimore  Railroad  Company  against  tiu^ 
Wllmln^on  City  Railway  Company  for  an 
Injonction.  tUotlon  for  a  preliminary  In- 
jnnctlon.  Ddnled. 

George  Oraj,  H.  H.  Ward,  and  Andrew  0. 
Gray,  for  complainant    Willard  Sanlabnry, 

for  respondent 

NICHOLSON,  Ob.  iBjonctlon  bUl.  T&8 
complainant  operates  a  line  of  railroad  tram 
the  dty  of  PhUadelpblft  to  the  city  of  Balti- 
more and  elsewhere  which  crosses  the  state 
of.  D^awue.  It  passes  throned  fbe  city 
of  Wllmingtui,  and  crosses  Third  and 
Voortb  streets  at  grad^  both  of  said  streets 
haTlng  been  common  highways,  established 
and  maintained  at  the  expense  ot  the  dty  pf 
Wilmington,  long  before  the  company  cnm- 
platnant  was  Inoorpcnrated,  or  in  fiict  any 
other  railroad  oompany  wqs  Incorporated 
In  this  coantry.  At  a  short  distance  below 
the  railroad  crossing,  fben  It  a.  bridge  over 
the  Christiana  river,  known  as  the  "Third 
Street  Bridge,"  serrlng  as  a  means  of  eom- 
mnnlcatlon  with  an  outlying  portion  of  the 
city,  known  as  Soutli  Wilmington,  as  well 
as  with  the  adjacent  conntry  and  the  nel^ 
boring  city  of  New  Castle.  The  respondent 
operates  a  street  railway  in,  the  of  Wil- 
mington, and  upon  some  eonntiy  hlgbw^s 
adjacent  thereto,  electricity,  under  what 
Is  known  as  the  "Trolley  System,"  and  haa 
laid  street-railway  tracks  along  Third  street 
to  the  conqiUdnantfs  raHroad,  both  on  the 
northeriy  and  southerly  side.  Its  purpose 
Is  to  cross  complainant's  road  with  its  street 
railway  where  complainants  road  crosses 
Third  street'  thus  conneetii^  wltb  Its  tracks 
already  laid  across  the  Third  Street  Bridge 
and  .  In  Stmtb  Wilmington.  Respondent's 
charter,  granted  in  168^  provides  that  It 
may  "cross  any  track  of  any  railroad  com- 
pany now  incorporated,  or  hereafter  to  be 
Incorporated,  provided  tiiat  It  conform  to 
the  grade  of  the  track  to  be  crossed."  The 
complainant  filed  a  bill  In  eqalty  to  restrain 
the  proposed  crossing.  Upon  the  presenta- 
tion of  complainant's  bill,  I  granted  a  rule  to 
show  canse  why  the  preliminary  Injunc- 
tion prayed  for  in  said  bill  should  not  be 
awarded,  with  a  restraining  order  until  the 
determination  of  the  rule.  The  bill  was  sub- 
sequently amended,  and  the  restraining  or- 
der  modified  In  accordance  therewith.  The 
amended  bill  prays  as  follows:  •*(!)  That 
the  said  defendant  may  fuUy  and  truly  an- 
swer this  bill  of  complaint,  and  not  under 
oath,  tlie  same  being  hereby  expressly 
waived.  (2)  That  the  said  defendant,  and 
Its  successors,  its  officers,  employ^?,  work- 
men, agents,  deputies,  and  attorneys,  may 
be  restrained  1^  the  injunction  of  the  hon- 


ourable coort  from  again  stretching  or  ex- 
tending Its  trolley  wires  across  the  tracks 
of  the  said  complainant  on  said  Third  or 
Fourth  street  In  said  dty  of  Wilmington, 
and  from  operating,  or  attempting  to  oper- 
ate, Its  said  present  or  any  projected  line 
of  street  railway  across  the  tracks  of  said 
complainant  at  Third  or  Fourth  Street  In 
the  said  city  of  Wilmington,  with  the  use 
of  electricity  as  a  motive  power.  (8)  And, 
also,  that  a  preliminary  Injunction  may  be 
Issued  from  this  honorable  court,  to  restrain 
the  said  defendant,  and  its  successors,  em- 
ployes, workmen,  agents,  deputies,  and  at- 
torneys, from  again  stretching  or  extend- 
ing Its  trolley  wires  across  the  tracks  of  said 
complainant,  on  said  Third  or  Fourth  street 
In  said  city  of  Wilmington,  with  the  use  of 
eleotrldty  as  a  motive  power,  or  otherwise 
howsoever  In  like  manner,  until  the  fur- 
ther order  of  the  chancellor.  (4>  That  the 
complainant  may  have  such  farther  or  oth- 
er reHef  as  the  nature  of  the  case  may  re- 
quire. (6)  That  a  subpoena  may  be  issued 
for  the  said  "Fbe  Wilmington  City  Railway 
Company,'  as  defendant  In  this  cause."  The 
respondent  has  filed  Its  answer,  fully  meet- 
ing and  denying  all  the  equities  of  the  bill. 
A^davlts  have  been  presented  and  read  on 
both  sides,  and  the  questions  Involved  ar- 
gued upon  the  motion  for  a  preliminary  In- 
junction. 

^e  complainant  does  not  claim  any  prop- 
erty' rights  as  abutter  or  owner  in  fee  which 
win  be  affected  by  the  proposed  crossing, 
and  only  shows  in  Itself  the  right  to  cross 
Third  and  Foui-th  streets,  previously  existing 
highways,  In  such  a  manner  as  shall  pre- 
serve to  the  public  the  use  of  the  streets  xm- 
der  the  well-known  common-law  rule  tSiat 
where  a  steam  railroad  crosses  a  street  or 
public  highway,  as  In  this  case,  It  take^  Its 
right  subject  to  the  right  of  the  public  to  use 
the  street  In  a  reasonable  and  lawful  manner. 
As  Was  said  by  Judge  Houston  In  the  case 
of  McCoy  V.  Railroad  Co.,  5  Houst.  609,  de- 
cided In  1879:  "As  Fourth  street  was  then, 
and  long  had  been  before  the  company  was 
started  or  the  railroad  was  constmcted  by  It 
a  common  highway,  established  and  main- 
tained at  the  expense  of  the  city  of  Wil- 
mington, there  can  be  no  question  In  this 
case  that  the  people  of  the  dty  and  the  pub- 
lic In  general  had  a  paramount  right  to  the 
use  and  enjoyment  of  It  as  such,  as  well 
where  It  was  intersected  and  crossed  by  the 
railroad  as  In  any  other  part  of  It"  The 
status  of  the  Third  street  clrosalng  Is  identi- 
cally the  same.  It  appears  from  complain- 
ant's bin  and  affidavits— and  It  Is  not  denied 
by  the  respondent  although  It  denies  the  ne- 
cessity of  so  many  tracks  and  so  much  shift- 
ing—that. In  consequence  of  the  great  volume 
of  complainant's  business,  It  uses  seven  lines 
of  railroad  track  at  the  crossing  of  thM 
street,  and  eight  lines  at  Its  crossing  of 
Fourtti  street;  that  the  business  and  tsafflc 
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necessitates  the  passage  of  about  45  passen- 
ger trains  north  and  60  passenger  trains 
south,  and  of  about  83  freight  trains  north 
and  south,  every  24  hours  over  said  crossings; 
that  the  necessary  local  shifting  of  cars  and 
tralna  over  said  crossings  causes  the  passage 
of  about  850  trains  or  parts  of  trains  every 
24  hours,  so  that  the  total  averaga  passage 
of  trains,  or  parts  thereof,  0T«r  said  cross- 
b^,  does  not  fall  short  of  4TC  during  every 

24  hours.  And  this  crowding  oC  Its  right  ot 
way  at  the  Third  and  Fourth  street  crosshigs. 
and  the  consequent  dangers  and  dlllicultleB 
attending  the  use  of  Third  and  Fourth  streets 
tj  public  highways,  are  urged  by  complain- 
u.X'a  counsel  as  In  Itself  a  reason  for  the  ex- 
erdse  of  the  extraordinary  powers  of  the 
court  of  chancery  and  the  granting  of  an  In- 
junction In  this  case.  The  cmly  cases  dted, 
however,  that  could  by  any  construction  sup- 
port such  a  contfflntlon,  are  under  Pennsyl- 
vania statutes  expressly  Investing  the  courts 
with  special  powers  to  prevent  grade  cross- 
ings. In  the  case  of  Pennsylvania  R.  Co.  v. 
Braddock  Electric  Sy.  Co..  162  Pa.  St  126, 

25  Atl.  783,  the  court  recites  the  Penns^- 
vanla  statute,  ^s  foltows:  "When  su^  legal 
proceedings  relate  to  crossings  of  lines  ot 
railroad  by  other  railroads,  it  should  be  the 
duty  ot  the  courts  of  equity  of  this  common- 
wealth to  ascertain  and  define,  by  thehr  de- 
cree, the  mode  of  such  crossing  which  will 
Inflict  the  least  practical  hijury  upon  the 
rights  of  the  company  owning  the  road  In- 
tended to  be  crossed;  and  If,  in  the  Judgment 
of  such  court.  It  is  reasonably  practicable  to 
avoid  a  grade  crossing,  they  shall  by  their 
process  prevent  a  crossing  at  grade."  But 
In  this  state  there  la  no  such  legislation.  Th.B 
powers  of  the  court  of  chancery  and  the  rules 
governing  Its  action  In  this  behalf  have  not 
been  extended  or  modified  by  any  general 
legislation,  and  I  am  not  aware  of  any  prin- 
ciple In  law  or  equity  in  accordance  with 
which  the  difficulties  and  dangers  attending 
the  use  of  Third  and  Fourth  streets  as  pub- 
lic highways  at  the  points  where  they  are 
crossed  by  the  CMuplalnant  which  are  caused 
by  the  mnltlpltcatton  of  the  complainant's 
tracks  and  trains,— by  Its  Incresaed  nee  of  its 
right  way,— conld  be  considered  by  the 
court  of  chancery  as  a  reason  for  enjoining 
any  use  of  the  streets  across  the  complain- 
ant's light  ot  way,  which  Is  a  legitimate  use 
of  those  highways,  and  not  an  additional 
servitude  or  easement.  There  are  cases.  In- 
deed, in  which,  under  city  ordinances,  the 
writ  of  mandamus  has  been  Issued  to  compel 
a  steam  raUroad  company  to  elevate  or  de- 
press its  traf^  when  its  Increased  use  of  Its 
right  ot  way  had  obstructed  or  materially  Im- 
paired the  public  use  of  a  highway;  but  I 
am  not  aware  ot  any  case,  except  as  we  have 
seen,  under  special  statutes,  in  which  the 
crossing  by  a  street  railway  at  grade  ot  a 
railroad's  right  of  way  across  an  existing 
highway  was  ever  enjoined  by  a  court  of 


equity  on  the  ground  that  the  great  volume 
of  the  railroad  ctmipany's  traffic,  the  number 
of  its  trains  at  such  crossing,  rendered  the 
crossing  dangerous.  The  remedy  for  such 
dangers  must  be  sought  elsewhere,  and  In  a 
different  mode. 

It  Is  conceded  by  complainant's  rounsel  that 
the  overwhelming  weight  of  authority  In  tUs 
country  has  established  the  principle  that  what 
Is  ordinarily  known  as  a  street  railway  Is  not 
an  additional  burden  to  that  of  tiie  general 
easement  of  the  public  In  the  street  or  high- 
way, and  they  submit  to  the  wdght  of  authori- 
ty on  this  point  It  is  not  necessary,  therefore, 
to  cite  the  autliorities  or  to  consider  the  force 
of  their  reasoning.  The  ^rtiole  subject  Is  sat- 
isfactorily dlsenssed  by  the  diancdlor  of  New 
Jersey  In  the  case  of  West  Jersey  R.  Co.  r. 
Camden,  etc.,  By.  Co.,  S2  N.  J.  Bq.  SS,  29  Atl. 
424,  whoe  he  says  in  coneluslcm:  "Bajdng 
thdr  conclusions  upon  the  contemplation  of  the 
custonuuy  use  of  the  dectric  street  railway, 
the  courts  have  regarded  that,  as  oponted  by 
the  trolley  system,  it  is  not  an  additional  bar- 
den  upon  the  soil  In  the  common  bl^woy;*' 
and  he  dtee  a  number  of  important  cases  In 
cot^rmation  and  Illustration.  The  cbancdlor 
then  further  says,  speaking  of  a  railroad  cross- 
ing similar  to  the  one  now  under  consideration: 
"The  exercise  of  the  right  to  cross  does  not  of 
necessity  exclude  the  public  from  the  en]<^- 
ment  of  the  hl^vray  at  the  point  ot  cros^ng, 
further  than  to  permit  the  lawful  operation  at 
the  railroad.  The  hi^  rate  of  speed  and  the 
dangerous  character  of  the  trains  run  ovm  the 
crossing  necessitate  that,  In  the  (HTeratiMi  of  Its 
railroad,  the  complainant  diall  tmve  tiie  right 
of  way,  to  be  exercised  In  accordance  with 
the  requirement  of  law,  and  Imposes  the  duty 
upon  the  public.  In  the  use  of  the  Iilghway,  as 
the  railroad  croasing  is  approached,  to  stoii,  If 
necessary  In  the  exercise  of  due  care^  look  and 
listen,  in  order  tiiat  the  right  of  tlie  raUroad 
may  be  safely  accorded  to  it  But  there  is 
nothing  in  the  right  which  otiimrlse  limits  the 
use  of  the  highway  by  the  public,  or  restricts 
the  hicrease  of  the  volume  of  that  use  ^ther 
in  the  manner  orls^nally  exerdsed  or  throat^ 
convenloices  which  Inv^tion  may  from  thne 
to  time  provide.  It  follows  fn^n  the  conclu- 
sion that  the  use  of  the  street  by  the  dectric 
car.  as  it  Is  now  usually  operated,  is  wltiihi 
the  purposes  for  which  the  highway  was  cre- 
ated; that  sndi  car  Is  not  to  be  exdoded  from 
the  point  tn  that  hl^iway  whsri  the  railroad 
miv  cross  it  It  lUce  other  pass^  In  the 
street  must  conform  with  the  requirements 
which  the  railroad  imposes,— stopping.  If  Mb- 
essory,  looking,  llstoiing,  and  yielding  the  right 
of  way.  Nor  do  I  percdve  axsy  taiaUe  objec- 
tion to  the  suspension  of  a  trolley  wire  over 
the  railroad  crossing  at  a  sufficient  height  In 
the  present  Instance  It  is  not  suggested  that*the 
elevation  Intended  would  be  Insuffldent  to  per- 
mit the  prt^r  operation  of  the  oomplalnant's 
road."  Admitting  this  to  be  law,  It  necessarily 
follows  that  the  lespoudent,  wUch  Is  admitted 
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to  have  recdred  feom  Uie  muntdpal  anlAoxl- 
tiea  all  the  necessary  privileges  In  the  streets 
In  qnestUm  vhlch  It  was  hi  the  power  of  those 
anthoritles  to  grant,  would  have  the  same 
right  to  use  fliose  streets  for  the  pmposes  of 
Its  railway  across  the  complainant's  right  of 
way  as  It  has  to  use  those  streets  In  any  other 
part  of  them.  The  express  tegldatlTe  grant 
In  respondent's  diarter,  of  the  power  to  "cross 
any  track  of  any  railroad  company  now  hicor- 
porated,  or  hweaftor  to  be  Incorpwated,  fxa- 
Tided  that  It  ctmform  to  the  grade  of  the  track 
to  he  crossed,"  has  already  been  referred  to. 

Bat  the  complainant  has  advanced  anothw 
objection,  upon  which  It  largely  bases  Its  mo- 
tion for  a  preliminary  Injunction.  It  Is  al- 
l^;ed  In  the  fifth  pan^raph  of  the  bill  fliat 
"the  defendant  company  halb  no  power  or  an- 
thorlty  mider  its  charter,  as  ^tresaid,  or  mider 
the  law  of  the  state  of  Delaware,  to  nse  dec- 
tridty  as  a  motive  powa  fw  the  propulsion  of 
Its  cara  In  the  said  dty  of  WUndngton."  Thla 
objection  at  moe  ratoes  the  auesUtm:  What 
standing  has  the  complainant  In  flils  court  to 
ask,  tm  this  gronnd,  tor  Qie  prcdtanlnaiy  In- 
jmictlon  prayed  for?  If  that  which  the  re- 
spondent proposes  to  do  with  Its  dectrle  rail- 
way does  not  take  property  of  the  comi^alnant 
t/st  Its  use,  and  does  not  wwk  some  damage  to 
It  differing  in  kind  from  the  damage  which 
the  comidalnant  would  suffer  with  the  rest  ot 
the  communis,  it  has  no  standhig  to  a^  for 
InjnncticHi  merely  becaose  the  redpondoit  pro- 
ceeds ultra  vires,  or  usurps  a  franchise.  This 
Is  hwnbopk  law,  but  I  will  dfe  two  cases  which 
were  decided  by  GhanceUor  HcGlll,  and  re- 
semble very  closely  the  case  before  me^  via. 
Morris  &  B.  B.  Ca  T.  Nemrk  Fas.  By.  Oo^ 
BI  N.  J.  Bq.  380,  28  Atl.  184,  and  West  Jersey 
R.  Co.  v.  Cunden,  etc..  By.  Co.,  62  N.  3.  Bq. 
39,  28  Atl.  428.  A  careful  examination  of  the 
pleadings  and  javof  has  sattefled  me  that  the 
complainant  in  tids  ease  has  failed  to  show 
sudi  special  damage.  It  Is  true  that  It  has  al- 
leged. In  the  third  paragraiA  of  its  bill,  as 
anwnded,  that  It  'Is  advised  and  bdleves,  and 
therefwe  avers,  that  the  stretching  of  said  trol- 
ley  wires  acrtus  the  track  of  said  company, 
and  the  laying  of  the  necessary  ground  wires 
for  the  operatlcn  of  said  electric  road  over 
said  crossings  upon  said  Third  street  or  said 
Fourth  street,  would  be  attended  with  great 
danger  to  the  employes  and  servants  of  said 
complainant  operating  the  trains  of  said  ano- 
plalnant,  and  would  most  seriously  interfere 
witii  tiie  due  i^ratiw  of  said  road  of  oald 
complainant  at  said  crossing."  But  the  an- 
swer  denies  thte  allegation,  and  alleges  that 
the  wires  wooW  be  strung  more  than  22  feet 
above  the  ground,  out  of  the  way  of  any  pos- 
sible Intefffer^ice  wltii  oomidalnant's  trains  or 
emploTSs.  There  are  no  aJSdavIts  In  support 
at  41)ls  auction  of  the  bill,  and  the  answs, 
being  respoDsiTe,  and  being  also  supported 
affidavits,  must  control  In  the  present  awH- 
eation. 


The  ccm^lainant  also  aneges  that  the  use  of 
dectrldty  under  what  Is  known  as  the  'Trol- 
ler  System"  wlU  render  the  croesing  by  the 
street  railway  xanae  dangerous  than  it  It  used 
horses  as  a  motive  power.  Bat  the  answer  de- 
nies this  allegation,  and  a  great  number  of 
affldavlts  upon  this  point  have  been  presoited 
and  read  on  both  sides;  a  nnmbor  of  fficpert 
electrlciane  and  offlcera  of  street-raOway  sys- 
tems throughout  the  tTnlted  States  testi^dng 
in  behalf  of  the  respondent  that,  with  tbs  ma- 
chinery and  safe^  appUaoces  in  use  by  the 
respondent,  the  crossings  would  be  safer  than 
horse  power,  and  that  the  chances  (rf  acci- 
dent from  any  of  the  causes  alleged  In  com- 
plainant's bm  and  afBdavlt  would  be  much  less 
than  those  that  might  arise  in  the  operation  of 
a  horse  railway  at  the  e^lroad  crosdng.  Aft- 
er carefully  cooaiderlng  and  welgbing  these  af- 
fidavits, I  am  satisfied  that  it  does  not  dearly 
appear  from  them  that  the  crossing  under  the 
troBey  system  at  this  p(Ant  woold  be  more 
dangerous  and  a  greater  menace  to  the  com- 
plainant's traffic  than  would  the  crossing  by 
Itorse  power,  against  which  no  injunctton  is 
asked;  so  that,  even  slionld  It  be  granted  that 
these  allegations  are  relevant  and  material  to 
this  application,  yet,  as  the  evidence  before 
me  leaves  the  relative  danger  to  a  ndlroad 
crossing  of  the  two  systcmfl  an  unsettled  ques- 
tirai,  they  cannot  avail  the  complainant  shkce. 
In  the  apidl cation  for  a  i^«limlnary  Injunction, 
tiie  complainant^s  case  must  be  dearly  made 
out  As  has  beat  seen  already,  the  oomj^ain- 
ant  does  not  claim  any  property  rights  as  abut- 
ter or  owner  in  fee,  which  will  be  affected  by 
tiw  proposed  crosshig  at  Its  right  of  way  by  the 
reepondent  under  the  trolley  system,  and  does 
not  claim  to  be  In  danger  of  recdving  any 
damages  other  than  those  already  considered. 
It  Is  therefore  manifest  that  It  has  no  standing 
in  this  court  for  Its  ^pplicathm  for  la  prelimi- 
nary Injunction,  and  that,  for  the  purpoee  of 
this  motion.  It  is  not  opok  to  the  court  to  con- 
sider  the  question  whether  tiie  respondent  rail- 
way company  has  or  has  not  power  or  au- 
thority under  Its  charter,  or  under  the  laws  of 
the  state  of  Ddaware,  to  use  dectrldfy  as  a 
motive  power  tot  the  pn^ulslon  of  Its  cara  In 
the  said  dty  ot  Wilmington.  There  is  more 
than  one  way  of  obtaining  a  judicial  determi- 
nation of  that  question,  but  the  proceeding  now 
pending  before  this  court  Is  not  one  of  them. 

The  argummlB  of  the  learned  oounsd  In  this 
cause  have  been  iNm^ithmaUy  able  and  dab- 
orate,  axhaustii^  tiie  ^liiole  fidd  of  inqubr*  I 
have  examloed  the  vast  number  of  cases  dted 
by  counsel  with  'great  care,  and  have  given 
attentive  consideration  to  the  many  points 
which  have  been  so  Ingeniously  raised  and 
daborated  by  them;  but  I  do'not  dean  it  nec- 
essary In  this  <^nlon  to  discuss  any  other  than 
those  I  have  already  presented,  which  I  be- 
lieve to  be  condudve  the  quesUcms  at  Issue. 
I  will  deny  the  motion  tax  a  preUmbiary  in- 
junction* and  discharge  tiie  rule  in  this  cause. 
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LONET  T.  LONBT  «t  al. 
<Coiirt  of  Appeals  of  Mwrland.  Jan.  4,  1698.) 
Pabol  Oirr  —  Btidxkoe— Suffioibnot— Brscirio 

PEBrORMANCK, 

1.  Ten  witnesses  testified  that  plaintiff's  fa< 
ther  hod  stated  that  he  had  given  the  land  in 
question  to  plaintiff,  and  that  plaintiff  fixed  it 
up  to  snit  himself.  Plaintiff  had  no  deed  of 
the  land.  He  paid  more  than  fl.lOO  to  Improre 
it.  His  mother  and  other  members  of  his  fami- 
It  testified  that  they  never  heard  of  such  gift; 
that  the  father  always  spoke  of  the  property  as 
hia  own;  and  that  he  used  a  stable  on  the  land 
for  keepinxcows  and  a  horse,  and  kept  hay  in 
the  loft.  uM  anffldent  to  establish  a  gift  to 
the  son. 

2.  A  soil  Is  entitled  to  specific  penCormance 
where  his  father  made  a  Terbal  gift  of  laud  to 
him,  and  he  took  posseasion,  and  made  valua- 
ble and  permaoent  improTements. 

Appeal  from  drcult  court  of  Baltimm  city. 

Bill  Iv  Charles  B.  Loney  agiUnst  Aimle  Bf. 
Looey  and  others.  From  s  decree  for  def^- 
ants,  plaintiff  appeals.  Bemsed. 

Allied  before  McSHBRRT,  a  J.,  and  BBT- 
AN,  PAGB,  BOBERTS.  and  BOTD,  JJ. 

France  ft  France,  for  f^peliaut.  Abraham 
Sharp  and  Henry  W.  Fox,  for  appellees. 

BRYAN,  J.  Cbarles  B.  Ix>ney  alleged  that 
hiB  deceased  father,  Charles  Loney,  made  him 
a  rert)al  gift  of  a  portion  of  a  certain  lease* 
hold  lot  in  the  dty  of  Baltimore,  and  that  he 
entered  Into  possession  of  the  portion  given 
to  him,  and  erected  bnlldlngs  on  it  at  consld- 
oable  expense,  and  that  his  father  died  with- 
out having  executed  a  deed  conveying  to  him 
the  legal  tlUe  to  the  lot  He  filed  a  bill  in 
equity  against  the  executors  of  his  father,  and 
against  bis  widow  and  the  other  chlldrra  and 
the  husbands  of  the  married  daughters.  The 
answers  of  the  widow  and  of  the  daughters 
and  the  husbands  of  such  of  them  as  are  mar- 
ried deny  the  gift  of  the  lot  by  the  father. 
The  aniswer  of  I^ewls  Loney,  the  only  brother 
of  the  complainant,  admlte  the  allegations  of 
the  bill  of  complaint  The  answer  of  the  ex- 
ecutors does  the  same.  We  shall  have  SMne- 
thlng  to  say  about  the  answer  of  the  executors 
hereafter.  conrt  bdow  dismissed  the  UU, 
and  the  complainant  appealed. 

Tbe  question  is  principally  one  of  fact  The 
deceased  owned  and  occupied  a  leasehold  lot 
In  the  city  of  Baltimore,  at  tiie  northwest  cor- 
ner of  Paca  and  Barre  streets,  fronting  60 
feet  on  Paca  street  and  running  back  to 
Spring  altey,  bounding  120  feet  on  Barre  street 
The  portion  of  the  lot  claimed  by  Qie  complain- 
ant is  the  rear  part  of  It  which  la  separated 
from  the  front  part  by  a  12'foot  way,  with  a 
gate  on  Barre  street  The  evidence  u  vary 
rohunlnoos,  and  much  of  It  has  no  Important 
bearing  on  the  question  In  controversy.  We 
hare  conaldcared  It  carefully,  but  It  would  an- 
swer no  good  purpose  to  cite  It  in  detail.  We 
shall  content  ourselves  by  mentioning  such 
parts  of  It  as  bear  on  tiie  essential  questions 
In  the  case.  The  witness  Redsecker  testified 
that  the  father  told  him  that  the  propoly 


"from  here  back"  (pointing  from  the  entrance 
on  Barre  street)  belonged  to  his  son.  The  old 
man  (according  to  the  witness)  said:  "I  gave 
it  to  him,  and  he  fixed  It  up  to  salt  himself." 
At  the  time  there  was  on  this  portion  of  the 
lot  a  tbree-story  brick  house,  and  In  the  rear 
of  that  a  tw&«tor7  brick  building,  used  for  a 
stable  and  carriage  hoose.  The  witness  said 
that  he  was  pretty  sure  that  the  conrersatioa 
took  place  In  the  summer  of  186i.  MiB. 
Dougherty,  lilss  Doogherty*  Richardson,  Lety- 
decker,  Swltaor,  Lerlan,  Bnsor,  and  Walta 
testis  to  the  same  genera!  effect  In  respect 
to  the  gift  Comtbwalte  testified  that  the  Im- 
proT«nents  made  on  the  rear  portion  of  the 
lot  were  a  very  large  brl(^  stable,  a  two-story 
dwdUng  boose,  and  a  store.  He  also  testified 
that  be  heard  a  conranation  between  old  Mr. 
Loney  and  another  person,  In  which  the  okl 
man  said:  **Flx  the  property  to  suit  Charley, 
as  it  belongs  to  him."  The  complainant  paid 
tbe  expense  of  the  improvements  on  the  jHop* 
erty.  It  Is  shown  tiiat  be  paid  more  than 
$1,100  for  labor  and  materials  used  In  the 
boUdlngs;  and  It  la  evident  from  BnBor*s  tea- 
tinuny  that  the  materials  cost  considerably 
more  than  the  amounts  shown  by  the  bills 
which  have  been  produced.  The  testimony  in 
regard  to  these  stataments  made  1^  Loney,  the 
fath^,  has  not  been  contradicted  by  direct  tes- 
timony; bnt  evidence  is  given  1^  the  motiier 
and  otiio'  mnnben  of  tbe  family  tending  hi- 
dhvctly  to  dtqaore  Ibe  fact  of  tiie  gift  by  the 
fatba.  None  of  these  witnesses  ever  heard  of 
any  such  gift  They  testify  that  they  had  no 
reason  to  beUere  tiiat  any  had  ever  been  made, 
and  tiiat  tiiey  had  eroy  (^vcMtDnlty  ttf  know- 
ing It;  If  such  were  the  case;  and  some  of 
them  testify  that  the  father  always  qpoke  of 
the  pn^oty  as  his  own,  and  that  the  faUm 
used  tike  stable  tor  keetdng  cows  and  a  hone, 
and  hay  In  tbe  loft  There  was  a  good 
deal  of  testimony  which  showed  that  much 
111  feeling  existed  towards  tbe  complainant, 
and  charges  were  made  against  him  In  reject 
to  matters  which  do  not  bear  In  any  way  on 
the  alleged  gjtt  As  he  could  not  be  a  witness, 
he  has  had  no  opportunity  of  being  beard  In 
his  defense.  Charles  B.  Loney  and  Lewis  H. 
Lon^  vae  tbe  executors  of  their  father. 
When  they  passed  their  account  in  the  or- 
phans' court  they  Included  In  it  this  rear  lot 
and  It  has  been  distributed  under  the  will  of 
the  deceased. 

WlCbont  an  elaborate  discussion  of  tiie  evi- 
dence, we  may  say  that  we  are.  satisfied  that 
Loney,  the  father,  did  give  to  his  son  the  lot 
In  question.  The  evidence  of  the  many  vrit- 
nesses  who  testify  dlstlncUy  and  positively 
to  the  old  man's  declarations  to  this  point  re- 
quires that  we  should  believe  It  None  of  the 
witnesses  for  the  defendants  were  present 
when  tbe  father's  dedaratlons  on  this  subject 
are  all^^  to  have  been  made;  and  the  con- 
tradiction to  them  Is  altogether  Inferential, 
founded  on  thdr  deductions  made  from  cir- 
cumstances, such  as  that  they  had  never  heard 
of  the  glf  ^  alttiough  ther  bad  ample  oppor- 
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tuhlty  to  know  It  If  It  had  really  been  made, 
and  on  statements  by  tbe  old  man  that  It  was 
tils  property,  and  on  the  ose  of  a  portion  of 
the  lot  by  him  In  a  manner  which  indicated  the 
ownership  of  It  by  him.  After  the  time  when, 
according  to  the  evidence  in  behalf  of  the 
complainant,  the  gift  was  made  to  him,  he 
entered  upon  the  lot,  and  expended  more  than 
fl,100  In  erecting  buildings  on  it,  and  making 
other  improvements.  This  action  on  his  part 
consummated  his  title  In  equity,  and  It  could 
not  be  affected  or  defeated  by  any  subsequent 
statements  or  conduct  by  the  giver.  Moreov^-, 
the  lieepiiv  of  cows  or  a  horse  or  liay  in  the 
stable,  or  storing  articles  in  a  place  on  the 
premises  which  was  not  otherwise  used,  would, 
under  ordinary  clrc  urns  tan  ces,  be  permitted  by 
a  son  to  gratify  a  parent  who  had  always 
shown  great  affection  tar  him.  As  the  son 
had  never  received  a  deed  conveying  the  legal 
title  to  the  lot  to  him,  It  was  reas^mabte  and 
proper  that  he  shonJd  Include  the  property  in 
bis  account  In  the  orphans'  court,  and,  without 
embarrassing  the  proceedings  before  that  tri- 
bunal, bring  his  case  to  a  court  of  equity, 
where  his  rights  could  be  fully  adjudicated. 
The  decisions  have  fully  established  that  where 
a  father  makes  a  verbal  gift  of  land  to  bis 
son,  and  the  son  enters  into  possession,  and 
expends  money  and  labor  In  making  valnable 
Improvements  of  a  permanent  character,  he  is 
entitled  to  a  specific  performance.  Hardeaty 
v.  Richardson,  44  Md.  617;  Haines  r.  Haines, 
6  Hd.  485.  The  decree  must  therefore  be  re- 
versed, and  the  cause  remanded,  In  <»:der  that 
a  decree  may  be  passed  establishing  the  gift 
to  the  complainant,  and  a  tmstee  appointed  to 
convey  to  him  the  legal  title. 

We  have  already  stated  that  the  complainant 
is  on  both  sides  of  the  record.  He  Is  made 
defendant,  as  one  of  the  executors  of  his 
father.  In  this  capacity  he  and  hla  co-execu- 
tor admit  all  the  allegations  of  the  bill  of  com- 
plaint, and  consmt  to  the  passage  of  a  decree 
as  prayed.  We  have  on  two  occasions  express- 
ed our  disapproval  of  a  practice  of  this  Idnd. 
Without  repeating  what  we  have  already  said, 
we  refer  to  Owens  r.  Crow,  62  Md.  4&1,  and 
Stein  T.  Stein.  80  Md.  806,  30  Ad.  708.  Re- 
versed and  remanded,  with  costs  in  both 
courts. 
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(Court  of  Appeals  of  Maryland.  Jan.  6,  1806.) 

CaRRIIBB— WaOHGtOL  E/BcnoN— FOKITITI  Dau- 

AOES. 

Before  the  train  stopped  at  his  destination, 
a  passenger  bad  an  altercation  wiQi  the  brake- 
man  regarding  certain  cfmdoet  of  the  former. 
After  the  train  stopped,  be  continued  the  alter- 
cation with  the  brakeman  on  the  car  platform, 
thus  delaying  the  train;  and  the  condnctor 
thereupon  forcibly  jerked  bim  down.  There 
was  no  altercation  between  the  passenger  and 
the  condnctor  to  cause  the  latter  to  become  an- 
gered, and  the  on^  reason  for  the  conductor's 
conduct  wfts  the  delaying  of  the  train  caused 


by  the  pasBenger.  Bdd,  that  the  passengw  was 
not  entitled  to  punitive  damages. 

Appeal  from  the  circuit  court,  Harford 
county. 

Action  by  William  J.  Smith  against  the 
Philadelphia,  Wilmington  &  Baltimore  Rail- 
road Company.  From  a  judgment  entered 
on  a  verdict  for  plaintiff,  he  appeals.  Af- 
firmed. 

Argued  before  M(?SHERBT,  C.  J.,  and 
BRISCOE,  BRYAN.  PAGE,  BOYD,  FOW- 
LER, and  ROBERTS,  JJ. 

Albert  ConstaUe  and  James  X  Ardwr,  fen- 
appellant  ThoB.  L  Donaldson  and  L.  Mar> 
shall  Haines,  for  appellee. 

McSHERRY,  C.  J.  The  only  question  dis- 
cussed at  the  bar  In  this  case  was  whether 
the  trial  court  was  right  In  giving  to  the 
jury  an  instruction  that  there  was  no  legally 
sufficient  evidence  to  warrant  them  In 
awarding  punitive  damages  against  the  de- 
fendant. A  verdict  was  rendered  in  favor 
of  the  plaintiff,  and  a  Judgment  was  enter- 
ed thereon  for  $500;  but  the  plaintiff  ap- 
pealed because  of  the  ruling  Just  mentioned. 
The  suit  was  brought  to  recover  danaagek^ 
for  a  personal  Injury. 

The  plaintiff  was  a  passenger  on  the  cars 
of  the  defendant  railroad  company.  He 
purchased  a  ticket  entitling  him  to  ride  from 
Charlestown  to  Eikton.  He  entered  the 
ladies*  car,  and  according  to  bis  own  testi- 
mony, after  taking  a  seat,  placed  his  feet, 
which  were  muddy,  against  the  side  of  tl» 
car,  just  under  the  window.  While  In  that 
reclining  posture,  he  was  approached  by 
"some  one,"  whom  he  afterwards  described 
as  the  brakeman,  who  "grabbed"  him,  and 
said,  "Put  your  feet  down,  or  I  will  make 
you  do  It."  "This,"  the  plaintiff  went  on 
to  testify,  "was  very  rough  treatment,  and 
I  resented  It  very  promptly."  He  further 
swore  that  hp  used  pretty  plain  language  to 
the  person  who  had  accosted  him;  and  It  i» 
unquestionable  that  he  thought  the  person 
whom  be  addressed  was  the  brakeman. 
Whether  conductor  or  brakeman,  the  ollicial 
wanted  to  know— so  the  plaintiff  said— 
where  he  (the  plaintiff)  intended  to  get  off; 
and  to  that  inquiry,  which  was  a  perfectly 
proper  one.  the  plaintiff  stated  that  he  re- 
plied, "None  of  your  business.  I  can  take 
care  of  myself."  When  the  train  reached 
Eikton,  the  plaintiff's  destination,  the  tnnke- 
man  said,  ."Get  out  here.  This  is  Eikton;" 
and  the  plaintiff  replied,  "I  will  get  out 
when  the  car  stops,"  to  which  he  said  the 
brakeman  enjoined,  "I  win  make  you."  Tho 
plaintiff  then  proceeded  to  testify  thus:  "B» 
did  not  say  this  in  a  very  mild  manner* 
and,  as  I  approached  the  door,  he  looked  at 
me,  showing  malice  on  bis  conntenance;  and 
I  turned  to  him,  and  I  says,  'Don't  put 
your  bauds  on  me,'— apprehensive  that  1 
might  fall.  •  *  •  The  next  instant 
«aa  bead  foremost  off  the  cars."   It  fnrtbot 
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appeared  b^ond  dispute  that  the  btake- 
man  did  not  touch  the  plaintiff,  hot  that 
be  was  polled  from  the  car  platform  the 
condnctort  who  was-  standing  down  on  the 
station  platform.  There  can  be  no  doubt  In 
the  worid  that  the  car  had  stopped  before 
the  plalntUf  walked  ont  of  the  car  door  to 
the  car  platform,  because  there  were  two 
ladles  In  front  of  him,  yrho  had  alighted, 
and  then  were  passengem  entering  from 
the  station  platform,  while  the  plaintiff 
stood  Inside  the  car,  and  later,  on  the  car 
platform.  Instead  of  descending  the  steps, 
he  contlnned  on  the  platform  of  the  car, 
making  no  more  delar,  he  says,  than  he 
''wotild  bare  done  bad  a  man  been  standing 
by**  him'  "tb.  a  threatening  attitude";  and 
he  reobalhed  In  that  position  because  be 
felt  appfehenslve  that  tiie  brakeman  might 
push  him'  oflL  There  was  evidence  adduced 
to  show  that  the  plaintiff  had  been  drinking, 
and  that  be  was  under  the  influence  of 
Uqnor;  and  there  was  also  evidence  before 
the  jury  tending  to  show,  If  not  actually 
aho\ring,  that  the  plslntlfl  did  In  fact  delay 
the  train  by  not  alighting  In  a  reasonaUe 
time  after  the  train  bad  come  to  a  stop  at 
Elkton.  Indeed,  any  other  Inference  from 
the  entire  evidence  would  have  been  pure 
conjecture.  The  plaintiff  hlmsdf  admitted, 
as  Just  shown  by  a  quotation  from  bte  own 
testimony,  that  he  caused  no  more  delay 
then  be  would  have  occasioned  had  a  mau 
be«i  standing  by  in  a  threatening  attitude. 
If  he  caused  no  more  delay  than.  In  his 
Judgment;  he  would  have  produced  had  a 
man  been  standing  by  In  the  attitude  he 
describes,  then  he  must  have  caused  some 
delay;  aitd  he  was  not  Justified  in  causing 
any.  Nearly  lUl  tb^  witnesses  examined  In 
behalf  of  the  plaintiff  testified  to  the  ver- 
bal altercation  between  the  plalntlfl  and  the 
brakeman  on  the  oar  platform,  and  to  the 
further  fact  that  the  conductor  reached  up 
from  the  station  platform,  and  pulled  the 
plaintiff  down  from  the  car.  The  Injuries 
sustained  from  that  fUl  are  those  for  which 
the  pending  suit  was  brou^t  According 
to  the  plaintiff's  witnesses,  there  had  b^A 
no  dispute  or  contention  between  the  plain- 
tiff and  the  conductor,  and  the  only  remark 
Imputed  to  the  latter  Is,  "Tes,  you  wlU  get 
down,"  as  the  conductor  reached'  up,  and, 
In  the  language  of  one  of  the  wltbesses, 
"Jerked"  the  plaintiff  down.  Thece  was 
much  flat  contradiction  In  the  evidence^  but 
It  was  the  province  of  the  Jury  to  dedde 
between  the  cmfiietlng  statements  of  the 
seveiial  witnesses;  and  we  have  nothing  to 
do  Willi  that  foatnre  of  the  ptoof 'at  all. 

Conceding  the  truth  of  the  plalntHTs  case 
as  made  ont  by  his  witnesses,  was  there 
sufficient  evidence  before  the  Jury  to  Justify 
tbem  In  awarding  punitive  or  nemplary 
damages?  We  are  not  concerned  as  to  the 
right  of  the  plaintiff  to  recoyor  a  verdict  for 
Bometldng.  nor  as  to  his  right  to  recover 
compensatory  damages;  and  Uicra  Is  tben- 
38A.-68 


fore  bo  need  to  discuss  the  question  of  the 
degree  of  care  with  which  the  costtpany  was 
chargeable  by  the  law.  As  the  caae  stands, 
the  Jury,  by  their  verdict  have  settled  the 
plaintiff's  light  to  recover  some  damages; 
and  there  is,'  and  there  could  have  been  In 
the  conflicting  condition  of  the  proof,  no 
exception  in  the  record  bringing  up  for  dls- 
cnsirion  the  questlfni  as  to  wbeQua  there 
was  a  total  failure  of  evidence  to  sustain  a 
recovery.  Now,  the  force  with  whidt  the 
act  complained  of  was  done  Is  not  the  test 
by  which  the  Injury  as  to  whether  punitive 
damages  are.  recoverable  Is  to  be  determin- 
ed. "On  the  contrary,"  say  this  court  In 
Ballroad  Co.  v.  Hoeftlcb,  62  Hd.  307,  '*to  oi- 
tltle  one  to  such  damages,  there  must  be 
an  element  of  fraud  or  malice  or  evil  Intent 
or  oppiesslmi  entering  Into  and  forming 
part  of  the  wrongful  act  •  •  •  But 
where  the  act,  although  wrongful  In  Itsdf, 
Is  committed  In  the  honest  assertion  of  a 
supposed  right,  or  In  the  discharge  at  duty, 
or  vrlthout  any  evil  or  bad  IntentUm,  there 
Is  no  ground  on  which  such  damages  can  be 
awarded."  And  In  Ballroad  Go.  v.  Larkln, 
47  Ud.  142,  quoting  from  Qulgk^s  Case,  21 
How.  213,  It  was  said:  "Whenever  the  In* 
Jury  complained  of  has  been  Inflicted  mal- 
l^usly  or  wantonly,  and  with  circum- 
stances of  contumely  or  Indignity,  the  Jury 
are  not  limited  to  the  ascertainment  of  a 
simple  compensation  for  the  wrong  cont- 
mitted  against  the  aggrieved  person.  But 
the  malice  spoken  of  In  this  rule  Is  not 
merely  the  doing  of  an  unlawful  or  In- 
jurious act  The  word  Implies  that  the  act 
complained  of  was  conceived  In  the  spirit 
of  mischief,  or  of  criminal  Indifference  to 
cIvU  obligations."  And  the  supreme  court 
In  Ballroad  Co.  v.  Arms,  81  U.  &  40S.  said: 
"The  tort  Is  aggravated  by  the  evil  motive, 
and  on  this  rests  the  rule  of  exemplary 
damages."  However  this  doctrine  may  be 
expressed,  the  adjudged  cases  now  concur- 
In  holding  that  exemplary  damages  are 
awarded  as  a  punishment  for  the  evil  mo- 
tive or  Intention  with  which  the  unlawful 
act  Is  done,  and  as  a  wandi^  or  example 
to  others.  "The  mere  tACt,"  observed  this 
court  In  Hoefllch's  Case,  supra,  *that  one 
tt  forcibly  and  ddlberately  ejected  from  a 
rallroul  car,  does  not  necessarily  Imply  that 
It  was  done  wantonly  or  willfully,  or  with 
a  bad  motive.  alUiougfa  the  act  may  be  In 
Itself  unlawful." 

In  the  record  before  us  there  Is  a  total 
failure  of  evidence  to  show  that  the  act  of 
the  conductor  In  pulling  or  Jerking  the  plain- 
tiff from  the  car  was,  under  all  the  cir- 
cumstances proved  by  the  plaintiff,  done 
either  waiatonly  or  under  the  Influence  of 
a  bad  motive.  On  the  contrary,  the  Infer- 
ence is  strong  and  obvious  that  no  such  mo- 
tive oould  possltdy  have  actuated  the  con- 
ductor. It  vnts  not  shown  by  any  one  that 
there  had  been  any  altercatkm  or  dispute  of 
any  sort  between  the  oonductor,  who  actual* 
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I7  and  Incontestably  did  the  act  complained 
of,  and  the  plaintiff.  There  Is  no  pretense 
that  the  conductor  had  occasion,  becaoRc  of 
any  remark  made  by  the  plaintiff,  to  be- 
come incensed  or  angered  or  resentful  to- 
wards the  latter.  The  whole  drift  of  the 
evidence  adduced  by  the  appellant  tended 
to  show  that  the  contention,  and  the  only 
contention,  about  the  position  of  the  muddy 
boots  and  the  departure  of  the  plaintiff  from 
the  car  at  Elkton.  was  between  the  brake- 
man  and  the  plaintiff;  and  there  is  not  the 
faintest  spark  of  testimony  Indicating,  or 
tending  to  indicate,  that  the  brakeman 
touched  the  plaintiff  after  the  latter  reached 
the  car  platform,  or  that  he  in  any  way, 
directly  or  Indirectly,  caused  or  contributed 
to  the  Injury  which  ultimately  befell  htm. 
That  there  was  a  delay  on  the  part  of  the 
plaintiff  in  leaving  the  car  is  clear  beyond 
question;  and  that  there  was  a  disposition 
on  bis  part  to  resent  what  he  assumed  or 
supposed  to  be  the  menacing  appearance  of 
the  brakeman  is  wholly  free  from  doubt  on 
the  pialntifTs  own  showing.  By  his  own 
admission,  instead  of  descending  the  car 
steps,  he  turned  and  warned  the  brakeman 
not  to  put  his  hands  on  him.  This  delay 
of  the  train  and  bis  tardiness  in  alighting 
are  the  only  reasons  that  the  evidence  fur- 
nished for  the  conduct  of  the  conductor. 
If  that  be  so,  there  Is  no  malice  or  wanton- 
ness shown,  and  no  motive  suggested  for 
its  existence;  and  ft  would  therefore  have 
been  Improper  had  the  trial  court  permitted 
the  Jury  to  speculate  and  conjecture  that 
there  was  a  sufficient  ground  for  awarding 
exemplary  damages,  when  there  was  in 
reality  no  ground  at  all.  There  being  no 
error  In  the  ruling  complained  of,  the  Judg- 
ment appealed  i^alnst  wlU  be  affirmed. 
Judgment  affirmed,  with  costs  In  this  court 
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ANDERSON  et  aL  v.  CECIL. 

(Oourt  of  Appeals  of  Maryland.  Dec.  2,  1897.) 

REOBIVBBfl — PlBADINO— SdFFIOIBNCT — JUDIClAlb 
NOTICB. 

1.  A  bill  alleglDg  that  defendaot  had  bid  in 
land  at  a  trustee's  sale,  and  had  failed  to  pay 
the  price;  that  a  resale  had  been  ordered,  but 
defendant  had  taken  possession;  that,  nnlees 
the  crops  were  applied  to  the  payment  of  the 

Erice,  a  large  sum  due  complainants  would  not 
e  secured;  and  praying  that  a  receiver  be  ap- 
pointed,—is  fatally  defective,  in  that  the  na- 
ture of  complainants'  interests  Is  not  stated. 

2.  Proceedings  in  one  case,  that  are  referred 
to  by  the  bill  in  another  case,  are  not  before  the 
court  in  the  latter  case,  where  they  aie  not 
offered  in  evidence,  as  the  court  cannot  take  jn- 
dicial  notice  thereof. 

3.  Allegations  that  defendant  had  bid  in  prop- 
erty at  a  trustee's  sale,  and  thereafter  remain- 
ed in  possession  without  paying  the  price; 
that  the  trustees  had  been  ordered  to  resell  the 
property  bat  had  not  done  so;  that  defendant 
was  insolvent,  and  that  be  was  receiving  the 
profits,  which  would  be  lost  to  complainants 
unless  the  court  interfered,  are  not  sufficient  to 
authorise  the  anointment  of  a  receiver  without 


first  hearing  defendant  In  response  to  the  appli- 
cation therefor. 

Appeal  from  circuit  court.  Queen  Anne 
county. 

Bill  by  Preston  B.  Anderson  and  others 
against  William  H.  Cecil.  From  a  decree 
for  defendant,  complainants  appeal.  Af- 
firmed. 

Argued  before  McSHERRY,  G.  J.,  and 
BRYAN,  BRISCOE,  RUSSUM,  FOWLER, 
ROBERTS.  PAGE,  and  BOYD,  JJ. 

H.  H.  Barroll,  for  appellants.  Edwin  H. 
Brown,  for  appellee. 

PAGE,  J.  The  complainants.  In  their  blU, 
allege  that  by  proceedings  "In  chancery 
cause  entitled  'Preston  R.  Anderson  et  al. 
vs.  Wm.  J.  Anderson  et  al.,'  being  No.  732, 
chancery,"  referred  to  and  prayed  to  be  tak- 
en as  a  part  of  their  bill,  the  trustees,  John 
B.  and  E.  H.  Brown,  sold  unto  the  appellee 
certain  real  estate;  that  the  sale  was  re- 
ported to  and  ratified  by  the  court,  but  that 
a  large  part  of  the  purchase  money  is  still 
unpaid;  that  on  the  petition  of  the  trustees 
the  court  ordered  a  resale  at  the  risk  of  the 
purchaser,  but  they  have  never  resold  the 
property;  that  the  appellee,  who  is  Insol- 
vent, has  been  permitted  to  continue  In  pos- 
session up  to  the  present  time;  that  the  real 
estate  sold  is  an  inadequate  security  for  the 
purchaser's  debt;  and  that  of  the  sureties 
for  the  appellee  "for  his  compliance  with 
the  terms  of  sale.  William  B.  Shawn  Is  dead, 
and  the  complainant  believes  and  Is  Inform- 
ed he  is  insolvent"  The  appellants  farther 
charge  "that  on  said  farm,  at  the  present 
there  are  valuaUe  crops"  of  wheat  and 
com,  "which,  if  secured,  and  applied  to  the 
payment  of  the  comidainants'  claim,  would 
"tend  to  secure"  the  complainants  In  a  snLiU 
measure  at  least;  and  tliat  if  they  be  not 
BO  applied,  the  complainant  will  be  unable 
to  secure  anything  in  excess  of  the  market 
value  of  the  land;  and  that  the  only  way  In 
which  this  can  be  done  Is  by  the  appoint- 
ment of  a  receiver,  and  the  granting  of  an 
Injunction  to  restrain  the  appellee  and  hts 
agents  and  servants  from  Interfering  with 
the  receiver.  The  prayer  of  the  bill  Is  for  a 
receiver  and  injunction  and  general  relief. 
Appended  to  the  bill,  there  Is  an  affidavit  of 
one  of  the  complainants,  to  the  effect  that 
the  matters  set  forth  In  the  bill  are  true  "to 
the  best  of  bis  knowledge  and  belief."  It 
does  not  appear  there  were  any  exhibits 
flJed  with  the  bill.  There  is  set  out  In  the 
record  what  purports  to  be  a  copy  of  a  part 
of  the  proceedings  In  the  chancery  case  No. 
732,  but  there  la  nothing  to  show  It  was  filed 
vrlth  the  bill  as  an  exhibit  or  was  before 
the  court  when  the  decree  appealed  from 
was  passed.  The  court  refused  to  appoint 
a  receiver,  and  dismissed  the  bill,  and  this 
action  forms  the  subject  of  this  appeal. 

It  must  be  noted  that  in  the  record  before 
us  the  nature  and  character  of  the  complaln- 
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anW  IntorMt  li  ns where  stated.  In  the  last 
paragraph  of  the  bDl  It  la  alleged  that,  on- 
less  the  cn^s  are  applied  to  the  payment  ef 
the  purchaae  money  dne  to  the  trustees, 
there  will  be  no  other  way  to  secure  any- 
thing towards  payment  of  the  large  sum 
due  to  the  complainants.  But  on  what  ac- 
count, or  from  whom,  the  Indebtedness  is 
dn^  can  only  be  conjectured.  Even  If  the 
proceedings  In  Ko.  732,  as  set  forth  In  the 
record,  be  considered,  the  court  is  left  no 
wiser  than  it  was  before.  It  Is  true,  some 
statements  were  made  by  the  counsel  for 
the  api>ellaats,  ttndlng  to  explain  the  Intoest 
of  the  complainants;  but  this  court  cannot 
look  outside  the  record  for  the  facts  of  the 
case.  In  this  particular  the  bill  is  fatally 
defective,  it  being  an  elementary  principle 
that  to  entitle  a  party  "to  sustain  a  bill  he 
must  show  an  Interest  In  the  subject  of  the 
suit,  or  a  right  to  the  thing  demanded,  and 
proper  title  to  Institute  the  suit  concerning 
It  Seilman  t.  SeUman.  63  Md.  622.  But, 
apart  from  this,  we  cannot  regard  any  of 
the  proceedings  In  No.  782,  chancery,  as 
having  been  before  the  learned  Judge  who 
passed  the  decree  below,  or  properly  in  the 
case  before  this  court.  As  we  have  said, 
•there  ia  nothing  in  the  record  to  show  that 
these  proceedings  were  presented  to  the 
court,  and  it  is  clearly  stated  in  the  affidavit 
of  the  clerk  having  chai^  of  the  chancery 
proceedings  In  the  circuit  court  of  Queen 
Anne  coucty  that  the  bill  was  "the  only  pa- 
per filed  or  ordered  to  be  filed  in  the  caae, 
and  that  no  exhibits  accompanied  the  same," 
and  that  the  "report  of  sale  and  other  pro- 
ceedings from  No.  732  were  incorporated  In 
the  record  after  appeal,"  by  order  of  coun- 
sel, "and  form  no  part  of  the  case  except  by 
reference  In  the  bllL"  If,  as  contended  at 
the  ailment,  the  complainants*  right  to  the 
relief  prayed  for  In  the  bill  rested  upon  any- 
thing contained  in  those  proceedings,  they 
should  have  exhibited  with  the  bill  such  evi- 
dence of  their  claim  aa  would  satisfy  the 
court  of  the  correctness  of  their  contention. 
If  the  facta  "rest  in  record,  or  depend  upon 
written  evidence,  such  documentary  evi- 
dence of  their  truth  as  office  copies,  or  short 
copies  and  docket  entries,  are  required.  My- 
ers V.  Amey,  21  Md.  308.  The  fact  that  the 
proceedings  referred  to  may  be  in  the  same 
court,  will  not  relieve  the  complainants  of 
this  obligation.  "A  court  will  take  notice  of 
Its  owa  records,  but  cannot  travel,  for  this 
purpose,  out  of  the  records  relating  to  the 
particular  case;"  It  cannot  take  notice  ot 
the  proceedings  In  another  case,  "unless 
such  proceedings  are  put  in  evidence."  2 
Whart  Bv.  i  326,  and  authorities  there  cit- 
ed. It  is  not  charged  in  the  bill  that  the  ap- 
pellee Is  acting  fraudulently,  or  is  wasting 
the  property.  The  averments  substantially 
amount  to  no  more  than  that  the  trustees 
have  not  resold  the  proi>erty,  and  that  the 
appellee,  who  is  insolvent,  remains  in  pos- 
session of  the  property,  receiving  the  profits 


thereof,  which  will  be  kwt  to  ttie  ■ppellants, 
unless  the  court  interfere.  Whether  auch 
facts  would  warrant  the  appointment  of  a 
receiver  after  notice  to  the  defendant,  we  do 
not  deem  it  necessary  to  determine.  It  Is 
clear,  the  necessity  shown  Is  not  sufficiently 
stringent  to  authorise  such  appointment 
without  first  having  heard  the  defendant  In 
response  to  the  application.  In  Association 
V.  Stark,  47  Md.  345,  this  court,  referring  to 
this  subject,  said:  "If  it  be  practicable,  the 
defendant  ought  to  have  an  opportunity  to 
put  in  his  answer,  and.  If  this  cannot  be 
done,  it  Is  the  duty  of  the  complainant,  not 
only  to  show  that  he  has  an  interest  in  the 
property  In  dispute,  but  that  the  interfer- 
ence of  the  court  Is  absolutely  necessary  to 
preserve  it  from  loss  and  injury."  Pecree 
afllniie& 
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Appeal  of  EXCHANGB  BANK  OF 
WHEEUNQ. 

(Supceme  Court  of  Peimsylvanla.   Van.  t, 
189a> 

CoitPOKiTioMa  — Ikbolvenot  — Rbcsivsss— lilUi 
— Pbbveresos  to  OrnoER— Noso 

FbO  TUSC  JUDOMBSn 

1.  A  judgment  note  given  by  a  corporation, 
fieavily  In  debt,  to  its  treasurer,  two  months  be- 
fore a  receiver  was  appointed  for  it,  for  money 
then  advanced  to  him  for  it,  on  the  promise 
thereof,  to  enable  it  to  pay  wages  and  frdght 
bills,  and  thus  keep  its  factoir  runnini^  and, 
as  it  was  hoped,  survive  Its  difficulties,  is  not 
an  illegal  preference. 

2.  Judgment  recovered  against  a  corporation 
after  appointment  of  receiver,  on  adjudication 
of  Its  insoIvencT,  to  take  possession  of  all  its 
asBetB,  is  not  a  lien  on  ttie  funds,  whether  enter< 
ed  by  leave  of  court  or  not;  snd  it  cannot  be 
made  so  by  entry  nunc  pro  tunc  as  of  a  time  be- 
fore the  appointment. 

8.  A  creditor  of  a  private  business  corjwra- 
tion,  who  has  not  obtained  judgment  against  it 
till  after  appointment  of  a  receiver,  on  adjudica- 
tion of  its  msolvency,  to  take  possession  of  all 
its  assets,  is  not  entitled  to  a  preference,  though 
his  claim  was  for  money  advanced  to  pay  wages 
and  fieight  bitls,  to  keep  the  business  running; 
and  It  w  immaterial  that  the  advances  were 
made  on  a  promise  to  give  Judgment  notes  as 
collateral. 

Appeal  from  conrt  of  common  pleas,  West- 
moreland county. 

Bill  by  George  Cowan  and  others  against 
t&e  Pennsylvania  Plate-Olass  Company  for  a 
decree  of  Insolvent^  and  the  appolntmoit  of  a 
recelrer.  From  a  decred  modifying  and 
conflrming  the  report  nf  the  auditor  dlstrib- 
ntlng  the  fnnd  in  the  bands  of  the  receiver, 
the  Exchange  Bank  of  Wheeling,  a  creditor, 
appeals.  Modified. 


Shlraa  ft  Dickey,  for  appellant 
Uanu,  Sloan  &  Griffith,  for  ai^lee. 


WU- 


I^EAN,  3.  The  Pennsylvania  Plate-Olass 
Company  in  August,  1U90,  was  chartered, 
under  the  general  corporation  act  of  1874, 
for  the  manufacture  of  glass  near  Irwin, 
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Westmoreland  coanty.  The  capital  stock 
was  91,000,000.  It  owned  In  fee  a  tract  of 
land,  of  about  28  acres,  on  vblch  it  erected 
an  extenslTe  manafactoryt  cosUng  about 
1860,000,  wbereln  it  commenced  operatloiiB, 
and  continued  them  nntil  March  19.  1894, 
when  these  plaintiffs,  for  themselves  and 
other  stockholders  and  creditors,  filed  a  bill 
for  a  decree  of  InBolvency,  and  the  appoint- 
ment of  a  receiver.  The  principal  averments 
of  the  bill  were  (1)  that  the  corporation  was 
Insolvent;  (2)  that  the  interests  of  stock- 
holders and  creditors  were  in  peril,  from  sei- 
sore  snd  sale,  at  a  sacrifice,  of  the  proper* 
ty,  on  executions,  which  would  reBult  In  ex- 
pensive litigation.  The  prayer  was  that  a 
receiver  be  appointed,  to  take  Into  his  pos- 
session all  the  proper^  and  assets  of  the 
corporation,  and  administer  them  under  the 
direction  of  the  court.  In  such  manner  as 
would  best  promote  the  Interests  of  sll  the 
creditors  and  stockholders.  The  facts  aver- 
red In  the  bill  were  admitted  by  the  corpora- 
tion. Thereupon  the  court  appointed  Jo- 
seph W.  Stoner  receiver.  He  duly  quali- 
fied, gave  bond,  and  took  Into  his  actual 
possession  an  the  personal  property,  rtel .  es- 
tate, accounts,  and  choses  la  action  of  the 
corporation.  Before  his  appointment,  the 
company  had  executed  and  delivered  to  its 
treasurer,  W.  L.  Kann,  In  consideration  of 
money  advanced  and  to  be  Immediately  ad- 
vanced, a  Judgment  bill,  made  In  the  sum 
of  $10,000,  on  which  judgment  was  entered, 
execution  issued,  a  levy  made  upon  most  of 
the  personal  property  of  the  compiany,  and 
the  same  sold  by  the  sherllE.  Thel  whole  sum 
realized  on  this  execution  was  appropriated 
to  preferred  wages  liens,  piling  about  87 
per  cent  thereol^  Aftrawardq  another  sum, 
realised  on  other  personal^,  was  approprl-. 
ated  to  the  same  class  of  claims,  paying  an 
additional  18  per  cent  of  t^em.  On  tile  2d 
of  Hay,  180^  W.  L.  Kann,  director  and 
treasurer,  to  whom  the  ¥10,000  judgmmt 
note  was  given,  filed  a  bQl  In  equity  against 
the  company,  averring  (1)  that  at  different 
dates  before  the  insiriven^  he  had  advanced 
fflon^  to  the  company  to  the  amount  of 
N2,600,  tar  which  money,  the  company,  an- 
tecedent to  the  advancfflnents,  had  contract- 
ed to  deliver  to  him  Judgment  notes;  (2> 
that  the  company,  except  as  to  the  one  ndte 
of  910,000,  refused  to  deliver  to  him  the 
notes  as  it  had  agreed  to  do.  He  prayed 
that  the  company  be  directed  to  enter  a  cau- 
tionary Judgment  in  his  favor  for  $82,500,  to 
cover  the  balance  of  said  advancements. 
Before  action  on  this  bill  was  taken,  on  the 
5th  of  May,  1894,  the  receiver  presented  his 
petition  to  the  court,  pr^ng  for  leave  to 
tell  the  real  estate,  fixtures,  and  machinery 
of  the  glass  ptant  at  public  sale  on  the  31st 
of  May  following,  subject  to  a  first  mortgage 
of  $250,000,  on  the  terms:  $10,000  when 
property  was  knocked  down,  balance  of  one- 
third  on  confirmation  of  sale,  and  remaining 
two-thirds  In  six  and  nine  months.    A  de- 


cree as  prayed  for  was  made  the  samd 
day.  Then,  two  days  before  the  day  fixed 
for  sale,  on  2Dth  Hay,  180^  the  court  took 
up  the  bUl  by  Kann  for  a  cautionary  Judg- 
ment, and  directed  that  Judgment  In  his 
favor  for  $82,500  be  entered  against  the 
company  nunc  pro  tunc,  as  of  16th  of  March, 
1804,— three  days  before  the  appohitmmt  of 
the  receiver.  On  the  20th  of  June,  1894,  the 
receiver  made  reiwrt  to  the  court  that  he 
had  sold  the  real  estate,  fixtures,  machinery, 
etc.,  to  Kann  for  $87,000,  subject  to  a  $250,- 
000  mortgage.  On  the  2d  of  July  foOowIng, 
the  sale  was  confirmed;  and,  on  25th  of  Au- 
gust following,  H.  W.  Walklnshaw,  Bsq., 
was  appointed  auditor  to  distilbute  this  fund 
realized  from  the  sale  of  the  real  estate.  As 
all  the  personally  had  not  sufficed,  by  tat' 
mer  distribution,  to  pay  the  preferred  tabor 
claims,  there  was  nothing  from  that  source  to 
distribute.  At  the  audit,  aftw  deducting 
all  preferred  claims,  and  costs  of  receiver- 
sbip,  there  remained  for  creditors  a  balance 
of  $21,608.28.  This  sum  was  awarded  as  fol- 
lows: To  Kann.  balance,  $7,707.80,  remain- 
ing of  bis  first  Judgment,  entered  Iflth 
March,  1884,  before  the  appointment  of  a 
receiver;  on  a  second  Judj^uent,  entered  7th 
April,  1804.  after  the  appointment  of  a  re- 
ceiver, $7,694.21;  to  Clark  &  Terhune  Judg- 
ment entered  3l8t  of  April,  1804,  by  leave  of 
court,  after  appointment  of  receiver,  $867.96; 
and  the  balance,  $6,480.74,  was  set  apart  for 
Kann's  cautionary  Judgment  There  was 
laid  before  the  auditor  a  me<dutalc*B  Uoi. 
of  8.  K.  Smythe  &  Co.,  of  $2,147,  for  the 
erection  of  a  gas  producer,— «  separate  struc- 
ture from  the  main  building.  This  was  dis- 
allowed because  no  notice  of  intention  to 
file  the  Hen  had  been  given  the  owner,  as  re- 
quired by  the  act  of  assembly,  and  because 
the  lien  should  have  been  filed  against  the 
separate  building,  and  not  against  the  plant 
as  a  whole.  This  appc^Rant,  the  BbnAange 
B&nk  of  Wheeling,  laid  before  the  andita:  a 
Judgment  entered  'in  the  United  States  dr- 
cuU  court  on  9th  May,  1804,  en  a  verdict 
This,  the  auditor  decided,  was  no  lien  on 
the  real  estate  sold,  because  entered  nttxx 
the  date  of  the  recelversbip,  and  Uierefore 
must  be  postponed  to  those  claims  which 
were  Hens  at  that  date,  and  to  those-  which 
by  leave  court  became  liens  afterwards. 
The  reasons  given  by  the  addltor  for  distri- 
bution to  the  dark  &  O^rhnfie,  and  the  sec- 
ond Judgment  of  Kann  (both  entered  of  rec- 
ord after  the  appolntmenjt  of  the  receiver) 
were  t^t  proceedl^  to  obtain  Judgment 
had  been  commenced  before  appointment  of 
receiver,  and  by  express  leave  of  court  these 
proceedings  were  prosecuted  to  final  Judg- 
ment after  the  anointment  but  before  sale 
of  the  real  estate.  As  to  tiie  appropriation 
to  the  cautionary  Judgment  tiie  auditor  was 
of  the  opinion  that  having,  by  order  of  court 
been  entered  nunc  pro  tunc,  as  if  before  the 
date  of  the  receivership,  it  was  entitied  to 
recognition  as  a  lien,  in  Its  order,  except  mm 
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to  Intorvenlns  rlglita,  and,  u  to  inch  rights, 
bat  two  UeoB  Intervened,— tbe  second  Judg- 
ment at  Kaim,  and  that  of  Olarfe  St  Terhnne,— 
both  of  wblcta  were  allowed.  Qnite  a  num- 
ber of  exceptions  were  filed  to  the  record, 
but  only  a  few  were  pressed  In  the  court  be- 
low, and  still  fewer  on  the  assignments  of 
«rror  here. 

Two  printdpal  questions  were  raised  before 
tte  aoditw;  both  by  Jodgment  and  goieral 
Gteditors:  (I)  "tbe^  protested  against  distribu- 
tion to  the  first  Kann  Judgment,  actually  en- 
tered before  the  appointment  of  the  recelTer, 
because  It  was  glvoi  In  faror  of  the  treaaurar 
and  a  director  of  the  corporation,  at  a  time 
when  the  obUgw  and>obUgee  In  the  judgment 
note  had  full  knowledge  of  the  coQKwatlon's 
Insolrency.  Thns  a  preference  waa  created  in 
the  officer's  faror,  to  the  prejadlce  of  creditors 
who  were  without  such  knoiriedge^  (2y  It  waa 
maintained  by  the  g^enerai  or  unsecured  credit- 
ors that.  If  the  Judgments  were  not  InraBd  by 
reason  of  the  relatiw  of  the  parties  to  ttiem, 
tiien  an  Judgments  entered  after  tha  appohit- 
moit  of  a  receiver  most  come  In  pro  rata  oa 
the  fond,  for  the  reastm  that  as  soon  aa  the 
corporate  property,  personal  and  real,  passed 
from  the  demlnlMi  of  the  cmporatloo  to  that  of 
tiie  receiver,  it  was  In  custodla  leg^  and  no 
longer  subject  to  Hen  by  attachment  or  judg- 
mrait  at  the  instance  of  a  creditor.  As  before 
noticed,  the  auditor.  In  effect*,  ruled  against 
both  propositions,  and  exceptions  to  his  con- 
<dtt8lons  were  filed  by  the  parties  affected  by 
his  mllngs.  After  bearing  the  ezceptIoiu»  ttie 
learned  Jodge  of  the  cotut  b^ow  held  that,  am 
long  as  a  corporation  held  posseasiMi  of  Its 
^paty  (that  is,  before  the  anmlntmait  of 
a  receiver).  It  might  prefer  creditors,  the  same 
as  an  IncUvldual,  v^th  this  distlnctlcaL:  that,  if 
the  preferred  creditor  was  an  officer,  the  bar- 
den  was  on  him  to  show  tliat  the  preference 
was  In  all  respects  fair  and  consclonable,  and 
that  It  was  not  coUuslve.  for  the  mere  purpom 
of  preference,  but,  under  the  circumstances, 
was  JoBt  The  knowledge  of  the  corporate 
officer  that  his  debt  la  in  peril,  and  the  power, 
to  some  extent,  to  pt^&c  himself,  raises  the 
presumption  that  be  has  taken  advantage  of 
his  special  knowledge  and  spedal  power,  to  the 
prejudice  of  other  creditors  wtiose  d^ts  are 
equally  meritorious.  In  so  deciding,  we  think, 
there  was  no  error.  As  is  said  tn  Asbhurat's 
Appeal,  60  Pa.  St  290.  It  does  not  follow  that 
a  preference  Is  void  merely  because  glvoi  1^ 
an  Insolvent  corporation  to  an  officer.  It  Is 
only  voidable.  But  such  ];Hx>ceedlngB  "are 
carefully  watched,  and  their  fairness  must  be 
shown."  As  to  the  first  Jndgmoit  note  given 
to  Kann,  and  entered  ot  record  on  16tb  March, 
1894,  three  days  before  the  a^ohitment  of  the 
receiver,  the  circumstances  attending  the  giv- 
ing of  this  note,  whereby  a  preference  was 
created,  were  these:  The  company  was  sorely 
iQ  need  of  money  about  the  beginning  of  the 
year  ISM.  Immediately  prior  to  the  12Ui  of 
January  of  that  year,  Kann  advaiiced  to  It 
93,500;  on  the  12th  of  Jannacy.  he  advanced 


«2,C00;  three  days  Bftarwasds,  9S,O0O)  on 
16th  January,  ¥6,000.  All  these  advances  were 
made  upon  the  promise  that  the  company 
would  driver  therefor  to  Kann  Its  notes,  with 
power  of  attorney  to  confess  Judgment  On 
the  15th  oC  January,  1891,  the  executive  com- 
mittee authorized  Uie  execution  and  deliv^ 
to  him  of  one  Judgment  note  in  the  sum  of 
¥10,000.  The  board'  of  directors  afterwards 
iWroved  and  ratified  tho  action  of  the  commit- 
tee. Hie  note  was  executed  and  delivered  to 
Kann,  who  retained  It  In  his  possession  until 
the  16th  of  March  foUowisft  when  he  entered 
It  of  record.  It  is  not  dlivutad  that  E&nn  ac- 
tually advanced  the  money,  nor  that  It  was 
used  for  the  bmeflt  of  tto  cranpany.  He 
charged  no  commission  or  brokmge.  The 
money  was  appUed  to  payment  of  wages  then 
largely  In  arrears,  and  to  freights,  either  of 
which.  If  not  paid,  would  have  resulted  In  the 
closing  of  the  works.  Thla  was  a  financially 
embarrassed  corporation.  In  straits  for  read^' 
money.  The  directors  lieUeved  that  It  mt^t 
Borvive  its  difficulties  If  it  obtained  a  compara- 
tively small  amount  for  Its  then  pressing  ne- 
cessities. It  Is  doubtful  If  it  could  have  ob- 
tained the  m(HMy  from  any  Inkier,  hanker,  or 
Individual  on  better  terms,  or  on  less  security. 
TbA  object  was  not  to  benefit  Kann,  but  the 
corporation,  and  all  others  Interested  in'  its 
miccess.  The  security  was  given  two  months 
before  the  appointment  of  a  receiver.  From 
the  dicumstances,  it  Is  altogether  reasonable 
to  siqipose  that  while  the  parties  knew  tliat 
the  company  was  heavily  In  debt,  neither  of 
them  bdleved  tiiat  It  was  insolvent.  We  dis- 
oover  no  semblance  of  unfairness  or  collusion, 
or  an  Intent  to  prejudice  other  creditors.  In 
the  transaction.  We  have  so  fully  expressed 
our  views  on  thla  question  In  Mueller  v.  Clay 
Co.  (argued  at.  this  t&m  on  13th  of  October; 
«plnl(m  handed  down  this  day)  3S  Atl.  1000,  tbat 
we  need  not  repeat  what  was  there  said.  This 
■disposes  of  1^  much  of  appellant's  fourth  as- 
signment of  error  aa  complains  of  the  appropri- 
ation, to  Kann's  first  Judgment  entered  before 
the  appointment  ot  the  recdver. 

As  to  the  Judgment  entered  after  the  re- 
ceivership by  leave  of  court  and  the  Judg- 
ment of  this  appellant  entered  In  the  cir- 
cuit afterwards,  we  think  the  court  below 
rightly  held  that  they  were  not  a  Hen  on  the 
corporate  real  estate,  and  were  entitled  to  no 
preference  in  distribution.  This  was  a  pri- 
vate manufacturing  corporation,  owing  no 
special  duty  to  the  public,  and  the  latter  had 
no  direct  Interest  In  the  continuance  of  Its 
operations.  Creditors  and  stockholders  alone 
had  a  direct  special  Ipterest  in  the  property. 
The  facts  which  would  move  a  court  of 
•quil7  to  place  a  railroad  or  other  common 
carrier  corporation  in  the  hands  of  a  receiv- 
er might  not  avail  to  prompt  the  same  de- 
cree as  against  a  manufacturing  corpcMratlon. 
In  the  first  case  the  court  must  consider  the 
Interests  of  the  public,  as  well  as  those  of 
creditors  and  atockboldera.  Any  act  on  the 
part  of  the  corporate  officers. which  would 
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lutemiivt  or  sospend  tbe  reffolar,  ccmUnaed 
operations  ot  the  corporation,  la  Its  pnMic 
capacity,  whereby  serious  Inconvenience  and 
loss  would  result  to  the  public,  might  be  suf- 
ficient to  move  the  court  to  appoint  a  receiv- 
er, and  this  even  where  no  complaint  is 
made  by  stockholders  or  creditors;  for  its 
franchises  and  privileges  were  conferred  on 
it  by  the  public  on  the  condition,  express  or 
implied,  that  It  would  exercise  its  functions 
for  the  benefit  of  the  public  as  well  as  for 
the  benefit  of  stockholders.  Necessarily  the 
effect  of  the  appointment  of  a  receiver  on 
tbe  rights  and  remedies  ot  creditors  of  pri- 
vate corporatloiw  must  tn  many  cases  be 
different  from  that  on  the  rights  and  rem- 
edies of  creditors  of  a  public  corporation.  In 
the  case  of  a  private  corporation,  tlie  public 
has  no  Interest  which  gives  It  the  right  to 
be  heard.  Any  averment  that  will  avail  to 
create  a  receivership  must  be  such  as  will 
show  that  a  receivership  Is  necessary  to  pro- 
tect and  promote  the  Interest  of  the  stock- 
holders and  creditors.  A  petition  of  cred- 
itors or  stockholders  might  set  forth  facts 
which  would  warrant  a  temporary  receiver- 
ship, and  a  temporary  possession  by  him  of 
the  corporate  property,  real  and  personal, 
without  affecting  the  legal  title  to  either,  and 
leaving  the  corporation  subject  to  suits,  and 
Its  property  to  liens,  as  before.  Such  a  tem- 
porary receivership  may  be  created  where 
the  corporation  Is  entirely  solvent,  yet  the 
corporate  officers,  by  mismanagement  or 
fraud,  are  jeopardizing  the  property.  This 
gives  stockholders  and  creditors— especially 
where  the  claims  of  the  latter  have  not  ma- 
tured—a right  to  complain,  and  ask  for  a  re- 
ceivership. Mining  Co.  v.  Edwards,  106  III. 
472;  Avery  v.  Manufacturing  Co.,  27  N.  J. 
Eq.  412.  And  it  Is  not  enough  to  defeat  ju- 
risdiction In  equity  that  there  is  a  remedy 
at  law.  The  remedy  must  l>e  complete, 
prompt,  and  efficient.  Gluck  &  B.  Rec.  {• 
19,  for  which  many  authorities  are  cited  In 
the  notes.  While  we  hold  It  to  be  settled  on 
reason  and  authority  that  there  may  be 
many  cases  In  which  tbe  appointment  of  a 
receiver  does  not  change  the  status  of  the 
corporate  property,  or  suspend  the  ordinary 
remedy  of  the  creditor,  still  there  are  many 
Instances  where,  from  the  very  nature  of  the 
case,  the  ordinary  remedy  of  the  creditor  Is 
absolutely  suspended  when  the  receivership 
is  established.  And  this  is  one  of  them.  The 
bill  In  this  case  averred  that  plaintiffs  were 
both  stockholders  and  creditors;  that  the 
company  was  insolvent;  that  one  judgment 
for  $10,000  had  been  entered,  execution  is- 
sued thereon,  and  the  personal  property  seiz- 
ed; that  suits  had  been  brought  by  creditors, 
and  a  large  number  of  others  would  have 
been  brought,  and  the  property  seized  and 
sold  piecemeal;  that  It  would  bring  a-  much 
larger  sum  if  sold  as  a  whole  (that  Is,  as 
one  manufacturing  plant).  They  therefore 
prayed  that  a  receiver  be  appointed,  to  take 
Into  bl8  custody  all  of  the  assets  of  the  com- 


pany, and  admlnlBter  th«u  t<ar  the  braeflt  of 
aU  the  creditors  and  stockholders,  under  the 
direction  of  the  court  Xn  an  answer  filed, 
the  corporation  admitted  the  facto  averred, 
and  the  court  adjudged  the  averments  of  tbe 
bill  to  be  true.  Thereupon  the  receiver  was 
appointed,  to  receive  into  his  custody  ail  tiie 
property  and  asseto  of  the  company,  of 
whatovOT  description,  to  abide  the  further 
order  of  the  court;  to  take  Immediate  chaise 
of  the  plant  and  property  of  the  corporation, 
insure  It,  and  employ  watchm«i.  At  the 
same  time  an  order  was  made  staying  all 
oecutions  and  further  proceedings  against 
the  company  and  Ito  property,  and  preserv- 
ing the  rights  of  liens  already  attached.  It 
will  be  noticed  that  the  fact  of  lusolvency 
was  adjudicated,  and  tbe  court,  through  its 
re^iresentatlve,  took  actual  possession  of  all 
the  assets  of  the  company,  both  personal 
and  real,  to  administer  them  for  tbe  benefit 
of  all  the  creditors  and  stockholders.  In  ef- 
fect, the  adjudication  determined  that  tbe 
court  should  take  into  possession  the  assets, 
turn  them  into  cash,  and  distribute  them 
among  the  creditors  according  to  the  legal 
status  of  the  company  and  creditors  on  the 
19th  of  March,  1894,  the  day  the  receiver 
was  appointed.  On  that  day  the  property 
weni  Into  the  custody  of  the  law,  and  subse- 
quent events  could  neither  modify  nor  en- 
large the  rights  of  creditors.  Oluck  &  B. 
Bee.  fi  40,  thus  states  the  situation  of  the 
property  when  tiie  receiver  takes  possesslon: 
"The  pro[>erty  of  a  corporation  placed  in  the 
possession  of  a  receiver  Is  regarded  as  being 
In  custodla  legls.  When  a  sale  is  decreed  by 
the  court  to  be  made,  In  a  proper  case,  of 
such  property,  it  is  not  a  question  whether 
the  receiver  has  title,  but  whether  the  court 
has  power  to  pass  the  title  of  the  corpora- 
tion whose  estete  Is  placed  In  the  bands  of 
a  receiver.  Sales  so  made,  whether  before 
final  judgment  ot  decretal  orders,  or  there- 
after, are  judicial  In  their  nature,  and  bind- 
ing on  tiie  corporation,  as  fully  as  Its  own 
act  The  title  to  the  property  sold  passes, 
not  because  the  ministerial  officer  has  title, 
but  because  the  law  casts  upon  him,  when 
acting  under  Its  authority,  the  power  to 
make  a  sale  which  will  bind  the  corporation. 
No  assignment  Is  therefore  necessary  to  entitle 
the  court  appointing  a  receiver  to  pass  title 
through  a  sale  made  by  him  under  Its  order." 
And  for  this  text  ample  authority  Is  given. 
We  cite  it,  not  because  the  power  of  tbe 
court  Is  questioned,  but  as  indicating  the  en- 
tire change  in  the  condition  of  the  property, 
and  tbe  absolute  possession  thereof  by  the 
law.  If,  as  argued  by  appellant,  the  prop- 
erty, until  the  sale,  still  remained  subject  to- 
llens  obtained  by  proceedings  at  law  In  the 
federal  court,  then  such  proceedings  would 
defeat  tbe  very  purpose  of  a  receivership. 
The  Insolvency  was  a  fact.  To  avoid  sacri- 
fice of  the  assets  by  executions  and  sales  on 
many  claims,  with  tbe  attendant  costs,  the 
court  took  possession  of  the  property,  that  it 
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might  IM  tmoed  Into  money  (or  eqnltable 
distrlbntlon  among  all  the  credlton,  aa  they 
stood  on  1Mb  March,  ISM.  U  any  creditor 
can,  regardlesB  of  the  change  In  the  sltna- 
tlon  of  the  pn^rty  made  on  that  day,  ob- 
tain a  lien  by  advarse  proceedings  against 
the  corporation,  thm  the  proper^  la  still 
within  corporate  dominion,  and  the  decree 
of  the  court  goes  for  nothing.  The  argu- 
ment leads  to  a  condnslw  wholly  Incontist- 
ent  with  the  very  purpose  of  the  receiver^ 
ship.  The  decided  w^ht  of  antbority  in  re- 
gard to  eomnion-^w  lecelreraliipB  Is  that, 
In  BDbstanc^  stated  I7  Tayl.  Corp.  {  818, 
"Where  a  jodgmott  has  been  reeoT«red 
against  a  coipoiatlon  after  the  appointment 
of  a  recelTsr,  It  does  not  ^to  the  creditor 
who  has  obtained  it  a  preference  over'  other 
creditors  In  the  distribution  of  coiporato  as- 
sets.** In  Dean*B  Appeal,  98  Pa.  St.  104,  the 
ai^>dlants  <m  January  28,  1878,  had  inrared 
certain  property  against  loss  by  Are,  In  the 
Newton  Fire  Insoranee  C<«npany.  On  May 
18tb  following,  the  court  of  cmnmon  pleas  f>f 
Danphin,  at  the  instance  of  the  attorney  gen- 
eral, declared  the  company  insolrent.  and 
appointed  a  receiver,  who  immediately  no- 
tified all  policy  holders  (among  them,  appel- 
lants) to  forward  to  him  their  policies,  for 
the  purpose  of  computing  the  amount  of  re- 
turn premiums  due  them.  Appellants  did 
not  return  their  policy.  On  the  29th  of  No- 
vember, 1878,  following,  before  any  distribu- 
tion was  made  by.the  receiver,  the  property 
was  destroyed  by  fire.  On  distribution,  ap- 
pellants claimed  a  pro  rata  dividend  on  the 
amount  of  their  loss,  arguing  that  distribu- 
tion was  to  be  made  among  all  the  creditors 
in  proportion  to  their  claims  at  the  date  of 
distribution.  This  court  held:  The  claim 
could  not  be  sustained,  that  the  situation 
was  analogous  to  that  of  creditors  of  ai|  as- 
signor in  an  assignment  under  the  insolvent 
laws,  as  to  whom  it  was  decided  In  Miller's 
Appeal,  85  Pa.  St  481,  that  their  rights  must 
be  determined  as  of  the  date  of  the  assign- 
ment In  the  case  before  the  court,  the  right 
of  appellants,  as  of  all  creditors,  must  be  de- 
termined as  of  the  date  the  Insolvency  was 
adjudged,  which  entitled  them  only  to  a 
ratable  return  of  premiums  paid.  The  only 
distinction  between  Dean's  Appeal,  supra, 
and  the  one  before  us,  is  in  the  consequences 
following  the  decree  of  Insolvency.  There 
the  proceedings  against  the  corporation  were 
initiated  and  carried  on  by  the  common- 
wealth, and  the  fact  of  Insolvency  was  fol- 
lowed, not  only  by  an  order  for  receiving 
and  distributing  the  assets,  but  also  by  a 
decree  for  a  dissolution  of  the  corporation. 
Here  there  was  no  decree  for  a  dissolution, 
for  the  court  had  no  Jurisdiction,  at  the  In- 
stance of  creditors,  to  malie  one.  But  the 
corporation,  to  all  Intents  and  purposes, 
practically,  by  the  appointment  of  a  receiv- 
er to  take  possession  of  all  Its  assets,  ceased 
to  exist  Theiefore  we  are  of  opinion  that 
the  court  below  was  deaiiy  right  in  its  eon- 


dndon  as  foDows:  "We  need  not  stop  to  dis- 
cuss the  auditor's  reasons  for  making  the 
distribution,  as  we  are  of  opinion  the  Judg- 
m«itB  recoveted  after  the  appointment  of 
the  receiver,  whether  Judgment  was  entered 
by  leave  of  court  or  not,  are  not  Urais  on  the 
receivership  funds.*' 

TbiB  leaves  to  be  considered  only  the  ques- 
tion raised  by  setting  aside  the  balance  ot 
the  fond  to  await  the  final  event  of  a' suit  In 
equity  by  Kann  against  the  c<»npany  to  com- 
pd  spedfic  performance  of  a  contract.  It 
will  be  noticed,  In  our  statement  of  fftcts 
beretof<nw  made,  that  «i  the  29tb  ot  May, 
IfiM,  the  court  ordered  to  be  entered  wliat  Is 
termed  a  "cautionary  Judgment,"  in  bivor  c£ 
Kann.  for  $32,600,  as  of  the  date  of  16tb  of 
March,  1S04,— three  days  before  the  app(tot- 
ment  of  the  recdver.  Whether  the  Judg- 
ment should  stand,  with  all  the  advantage 
of  a  lien  as  of  that  date,  was  to  be  deter- 
mined on  final  hearing  tai  the  equity  suit, 
which  at  the  date  tjt  the  audit  had  not  taken 
place.  This  ties  up,  for  the  time  being, 
914,501.98  of  the  fund.  We  see  no  reason 
why  the  question  raised  by  the  bill  in  equity 
should  not  have  been  finally  disposed  of  by 
the  court  below;  for,  taking  every  averment 
to  be  true,  there  Is  no  condoslon,  legal  or 
equitable,  which  warrants  a  preference  to 
this  Judgment  as  a  lien  on  the  fund.  What 
does  the  bill  which  forms  the  foundation  of 
the  judgment  aver?  (1)  That  Kann  (direct- 
or and  treasurer  of  the  company),  before  the 
appointment  of  the  receiver,  had  advanced 
to  the  company.  In  cash  and  indorsements, 
$42,500,  for  the  purpose  of  enabling  the  com- 
pany to  continue  its  business.  (2)  That  these 
advancements  were  made  on  the  condition 
and  understanding  with  the  company  that  It 
would  deliver  to  blm  therefor  the  company's 
demand  notes,  with  power  of  attorney  to 
confess  Judgment.  (3)  That  on  Janiury  16, 
1894,  the  executive  committee  adopted  a  res- 
olution that  the  company  deliver  to  Kann. 
as  collateral  for  money  already  advanced  by 
him,  a  Judgment  note  for  flO,000,  and  any 
other  amounts  required  to  meet  maturing 
liabilities  of  the  company,  and  that  on  14th 
February,  1894,  the  board  of  directors,  l>y 
formal  rraolution,  ratified  and  confirmed  the 
action  of  the  executive  committee.  (4)  That 
relying  upon  this  resolution,  and  the  verbal 
promise  of  the  officers  of  the  company,  and 
to  relieve  the  company  from  flnandal  embar- 
rassment, he  made  advances  to  the  amount 
of  $42,500,  for  which  he  received  but  one 
Jndgm^t  note,  for  $10,000,  which  he  entered 
of  record  before  tiie  appointment  of  the  re- 
ceiver, leaving  still  due  him  $32,600,  for  wblch 
he  bad  received  blank  Judgmoit  notes.  (6) 
That  afto^ards  Phillip  Semmer,  presld^t  of 
the  company,  refused  to  join  in  the  execution  of 
the  aforesaid  notes,  excepting  as  to  the  one 
for  $10,000.  (6)  That  the  money  so  advan- 
ced was  used  In  paying  wages,  and  for  other 
purposes,  and  was  absolutely  necessary  to 
the  continuance  <tf  ihe  company's  operations. 
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JoBe^  W.  Stoaer,  Qie  secreterr  of  tb«  com- 
pany,  made  answer  to  tbe  bill.  admlttlnK  all 
tbe  material  aTerments  to  be  tme.  Ha  cred- 
its was  made  a  party  detoidant  Stoner, 
tbe  leceiTer.  vas  not,  as  ancb,  made  a  party. 
Altboogb  named,  it  la  as  secretary  of  tbe 
company.  On  tbls  Mil  and  answw  the  court 
made  tbe  order  for  tbe  cautionary  Judgment 
If  tbere  were  any  Issue  of  fact  raised  1^ 
tbls  proceeding,  It  would  ^baUy  be  best  to 
await  a  decree  before  passing  on  tbe  rlgbt 
of  plaintiff.  But  tbe  party  defendant  to  tbe 
blU  admits  tbe  tacts,.  Tberefore  tbere  is  no 
reason  wby  tbe  legal  and  equitable  rights  ot 
tbe  plaintiff  in  tbe  cautionary  Judgment 
abould  not,  as  a  mere  legal  cracloslon,  be 
passed  upon  now; 

As  before  noticed,  in  a  railroad  receiver- 
sblp  tbe  court  will  make  orders  creating  equi- 
table liens  as  to  dri>ts  antedating  ■  tbe  re- 
celTersblPt  wblcb  ibes  will  not  make  as  to 
recelTerablps  of  private  corporations.  Tbe 
poUIc  la  Interested  iioi  tbe  uninterrupted  op- 
watkHU  ot  tbe  compaity.  Wages  tor  a  lim- 
ited time  earned  before  tbe  cbange  ot  posses- 
akm  will  be  paid,  on  tbe  ground  tbat,  if  tbls 
were  not  so^  enq^oyte  apprehoisiTe  of  Insol- 
rency  would  cease  work  before  tbe  cbange, 
and  9top  the  operation  of  tbe  road.  On  tbe 
same  grounds,  fuel,  Buppllest  and  equipment 
absolutely  necessary  to  tbe  dally  operations 
bave  be^  allowed,  although  d^very  has 
been  nude  immediately  before  the  receiver- 
ship; and  In  some  other  cases  like  claims 
In  cbaractM  have  been  decreed  equltaUe 
liens,  and  entitled  to  preference  In  dlstrlbn- 
tton.  In  nearly  eveiy  case,  howeTer,  tbe 
payment  is  made  out  of  tbe  Income  derlTCd 
tnm  the  load  while  In  the  hands  ot  tbe  re- 
celrer.  We  are  not  now  speaking  of  decrees 
authoilxing  ree^ws^  certlflcates  to  make 
good  tbe  difference  between  Income  and  oper- 
ating eiprases,  to  which  the  court  may  gire 
preference  over  mortgage  creditors,  but  only 
aa  to  rigbts  of  creditors  whose  (dalms  ante- 
date the  receivership.  As  is  said  by  Walte, 
a  J.i  In  Bmrnham  t.  Bowen,  111  U.  S.  776,  4 
Sup.  Ct  675,  "The  business  of  a  railroad 
company  should  be  treated  by  a  court  ot 
equity  as  a  *gotng  concern.'  not  to  be  embar- 
rassed by  ai^  unnecesaary  ]nt»f«rmce  with 
the  rdations  <tf  those  engaged  in  or  affected 
by  it"  But  tbere  Is  no  puUlc  Intaest  to  be 
subswred  by  giving  a  preference  liea  to  cred- 
itors who  have  advanced  money  to  keep  on 
its  feet  an  mbarrassed  manufacturing  cor- 
poration. Assume  tbe  otnolute  necessity  of 
such  advances;  whereto  does.Sann's  equity 
rise  bl^r  than  that  ot  any  other  creditor? 
It  la  argued  that  part  of  M^e  money  was  ap- 
plied to  wages  In  arrears  t  If  they  bad  not 
been  paid,  a  strike  would  bave  resulted;  If 
freights  had  not  been  paid,  tbe  railroads 
would  have  refused  to  carry,  and  tbe  plant 
would  have  been  dosed.  But  the  same  re- 
sult would  have  followed  If  tbe  company  had 
refused  payment  for  its  raw  materials,  sand, 
lime,  and  toeL   Equity  was  not  bound,  as 


to  the  case  of  a  railroad  conynny,  to  treat 
It  as  a  "going  coucarn."  As  a  private  busi- 
ness cwporatlpn.  It  was  a  "stopping  ccm- 
cem,"  whoKver  it  tailed  to  pay  its  debte  to 
Ite  emolayia,  Ita  frelghte  to  the  railroads,  or 
Ito  notes  to  bank.  Hor  does  the  fact  tbat 
the  advances  were  made  on  a  promise  1^ 
the  board,  of  whl<di  Kann  was  a  okember,  to 
give  Judgment  notes  as  o^lateral,  raise  an 
equity  to  hia  Cavor  superior  to  tbat  of  other 
credittus.  Tbls  appellant,  the  Bxcbange 
Bank,  bad  a  vrrltten  iwomlae  of  tbe  company 
to  pay  to  It  f  2.B0O  on  tbe  Slst  of  August.  1893, 
tor  $2.90&  advanced  by  It  on  tbe  Slst  May, 
18B6,  wblcb  money  was  used  by  the  company 
to  Ita  operations.  The  ocHnpany  wholly 
tailed  to  keep  Ito  written  proniise,  although 
the  bank  parted  with  ito  money  on  tte  faltb 
of  the  promise.  And  so,  doubtless,  was  tbe 
case  with  every  otb«  creditor.  Bach  one 
parted  with  bis  money  on  the  taitb  of  a  like 
promise,  express  or  totaled,  and  the  money 
was  used  to  promote  the  toteresta  ot  the 
oompanyi  Kann  paired  with  bis  money  on 
a  promise  tbat  a  ofdlat^vl  security  wotdd  be 
delivered  hint  The  company  broke  ite  prom- 
ise. There  was  no  dishonesty,  other  than 
is  Incident  to  every  debtor's  vloteted  promise. 
T^ng  bis  cose  to  the  viepw  n^  favorable  to 
bim,  on  his  own  averments,  be  has  no  equity 
amiecloe  to  tbat  ot  any  otber  creditor;  and 
the  court  below  erred  to  not  so  de<Hdtog. 
The  entry  of  the  Uen  long  after  the  reoelv- 
ership,  as  of  a  date  before  It,  was  tbe  exer- 
cise of  a  more  than  doub^ul  power.  It  was 
wltiiout  notice  to  tbe  other  parties  affected 
by  It  It  was  vatoeless  as  a  lien,  and  wholly 
toconiristent  wltb  the  reasoning  given  by  tbe 
eourt  to  suiBtaIn  Ite  action  witb.rtference  to 
Kann's  second  Judgment  and  that  of  Terhnne 
&  Clark,  .wblcb  it  declared  were  not  Uena. 
Both  of  tbese  were  entered  af  tw  tbe  court 
bad  assumed  posseaston  of  the  real  estote 
by  tbe  appototment  of  a  recelvw.  Both 
were  entered  by  express  leave  of  court 
Both  were  declared  no  Uens  because  at  tbe 
date  of  entry  tbe  pn^terty  was  to  custodla 
I^s.-  Thwe  fras  a  reservatltm  to  the  decree 
that  righto  Interrenlng  should  not  be  affect- 
ed by  tbe  nunc  pro  tunc  entry.  It  tbe  prop- 
erty went  into  the  custody  of  tbe  law  on  the 
Idtfa  of  Blarcb,  when  tbe  receiver  was  ap- 
pointed, and  the  stetos  of  all  oreditors  was 
estobllshed  by  their  relation  to  tbe  prcq^erty 
at  that  date,  as  the  court  decided,  then  tbe 
right  of  every  one  of  them  to  a  pro  rate  dia- 
trlbutlop  of  the  fund  rematoed  unaffected 
by  the  decree.  AU  our  leglslatton  and  deci- 
sions on  tbe  subject  of  Judgment  Hens  enact 
and  declare  tbat  such  liens  ahall  date  from 
tbe  day  of  actual  eatcj  on  tbe  lien  docket 
In  Welch  v.  Murray,  4  Teates.  197,  It  Is  said: 
"Hie  uniform,  uninterrupted  practice  to 
Pennsylvania  for  more  tban  a  century  has 
been  to  consider  the  btodfng  effect  of  Judg- 
mente  upon  lands  to  toke  place  only  from 
the  actual  entry  of  the  Judgmente,  Judg- 
mente,  thus  ent^ed  have  never  been  siqih 
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posed  liable  to  be  aiCected  by  Actions  and 
rations."  This  jndgment  being  actoallj 
entered  on  the  20tb  Of  May,  18H,  long  after 
the  recelrenblp,  whatever  effect  It  could 
t^ve  as  a  Judgment  In  determining  the 
amount  of  plaintiff's  dalm,  It  could  hare 
none  as  a  Uen  on  the  fund  by  the  order  of 
the  c^urt  If  plaintiff  had.  by  reason  of  the 
character  of  bis  advancements,  and  the 
promise  of  defendant,  an  equiltaUe  lien  on 
the  fend  superior  to  other  creditors,  that 
must  be  worked  out  by  establishing  bis  eq- 
ul^  before  the  auditor,  and  not  by  acqnllv 
Ing  a  nominally  legal.  Uen  by  an  ex  parte 
order  of  the  court  Bat,  as  we  have  shown, 
be  had  no  equity  to  assert  before  the  aa> 
dltor. 

What  we  have  said  disposes  of  all  the  as* 
tfgnments  of  error  preferred  by  this  appel- 
lant. It  is  theref(H%  ordered  that  so  much 
of  the  decree  of  the  court  below  as  awards 
to  the  judgment  545,  May  term,  1894,  of 
WUUazn  L.  Kann.  $7,007^  as  a  Uen  cred- 
itor, and  refuses  to  recognize  as  liens  the 
claims  of  Terhune  &  Qark,  S.  R,  Smythe  & 
COq  the  Bxchange  Bank  of  Wheeling,  judg- 
ment of  William  li.  Kann,  KO,  Hay  term, 
1894,  be  affirmed,  and,  further,  so  much  of 
said  decree  as  sets  apart  $14,501.93  of  the 
fund  to  await  the  event  of  the  decree  In  bill 
of  equity  of  William  L.  Kann  against  the 
Peunaylvanla  Plate-Glass  Company  be  re- 
versed and  'set  aside.  It  Is  further  ordered 
that  the  court  below  proceed  to  distribute 
the  said  9ai4.fi01.9S  pro  rata  to  the  claims  of 
nnsecnred  credltws.  Ooata  to  be  patd  1^ 
aivelle*,  WUllam  L.  EaBn. 


OM  Ps.  St  U) 

OOWAN  et  aL  V.  PBNNSTLYANIA  PLATBk 
GLASB  Oa 

Appeal  of  SMTTHB  et  aL 

fflnpreme  Ooort  of  Pennsylvania.   Jan.  8, 

1996.) 

ICsoBAincB*  Lfsns  —  Procibdihob  to  Fsarsor-* 
DaBOHimox  or  Fkopbrtt— Tims 
or  Fiuva  Libit. 

1.  Contractors  erected  a  gas  prodacer  289  feet 
distant  from  the  principal  bbildiag  or  factory.  It 
was  a  mere  addition  to  the  main  bolldiog  erected 
more  than  a  year  after  the  completion  of  tlw  lat* 
ter.  and  separate  and  independent  ftom  it  Hdd. 
that  a  mechanic's  Hen  for  Its  construction  should 
have  been  filed  ogamst  the  separate  structure,  and 
eoold  not  be  sustained  against  the  entire  plant 

2.  A  mechanic's  Uen  eamiot  be  enforced  whine 
there  is  nothing  to  show  when  the  work  was 
completed,  so  as  to  enable  the  court  to  find  that 
the  lien  was  filed  within  six  months  after  com- 
^tioo. 

Appeal  fnmi  court  ct  cumnon  i^eaa,  West- 
moreland county. 

Bm  by  Geo^  Cowan  and  others  against  the 
Pennsylvania  Plate-Ghus  Company  tot  tiie 
ai^lntment  of  a  nc^vtx.  A  receiver  was 
appointed,  property  sold,  and  an  audltcv 
polnted  to  make  dlstrlbntloiL  Trom  a  decree 
amending,  and  conflrmlng  as  amended,  the  re- 


port of  the  audttn^  8.  B.  Smytha  &  a».  appaaL 

Affirmed. 

0.  A.  O'Brien  and  J.  3.  Johnston,  for  i^pelr 
lantft  WUUam^  Sloan  ft  Griffith,  for  •j/ifiti' 
le& 

DEAN,  J.  The  facts,  as  well  as  the  princi- 
pal questions  raised  before  the  auditor -and 
court  below  on  the  distribution  ot  the  fund 
realised  from  the  sale  of  defendant's  real  es- 
tate by  toe  receiver,  have  been  fully  stated 
and  considered  in  Appeal  of  Exchange  Bank 
of  WheeUng  (No.  143,  Oct  term,  1897;  In 
opinion  this  day  handed  down)  38  AtL  1075. 
Tbe  appellants  here,  however,  raise  a  question 
distinct  from  that  of  the  appellant  In  that  case. 
Prom  the  findings  of  fact  by  the  auditor  with 
reference  to  this  claim.  It  appears  that  the  ap- 
pellants, by  a  contract  made  tiie  15th  August 
1893.  erected  tor  the  Pennsylvania  Plate-Glass 
Company  a  gas  producer  289  feet  distant  from 
the  principal  building  or  factory.  Tbe  contract 
price  was  f 7,016.50i  payable  in  80,  60.  and  90 
days.  The  price,  iq»  to  28th  March,- 1894,  was 
an  paid,  except  a  balance  of  $1,792.26.  'Foi 
Oils  amount  appellants  on  that  day  filed  a  me- 
chanic's lim  against 'the  ratire  plant  and  claim- 
ed before  tbe  auditor  the  balance  of  $1.792l26. 
The  auditor  found  as  a  fact  that  the  building 
erected  by  claimant  was  a  mere  addition  to  the 
main  tmltdlng,  erected  more  than  a  year  after 
the  completion  of  the  prlodpal  one,  and  was 
separate  and  Independent  from  It;  tiiat  the 
lien  should,  therefore,  have  been  filed  against 
the  separate  stmctnre^  and  could  not  be  sus- 
tained against  the  entire  plant  He  further 
found  that  there  was  nothing  In  the  Uen  filed 
to  show  when  the  work  had  been  completed, 
and  therefore  he  could  not  find  that  the  lien 
had  been  filed  within  abc  months  from  the 
oompl^on.  For  these  reasons  the  claim  was 
disallowed  as  a  lien.  On  exceptions  filed,  tbe 
court  bdow  confirmed  the  finding  and  conchi- 
slona  of  the  auditor.  On  the  facts,  they  were 
clearly  right  In  their  conclusloiw;  and  the  de- 
cree, in  so  flsr  as  It  refuses  to  allow  this  claim. 
Is  affirmed.  Tbe  appeal  li  Jlimlsaed,  at  oosti 
of  appellanta. 


(in  Fs.  ft.  tai) 

WEST  BRANCH  LUHBBRMAN'B  EX- 
CHANOB  V.  AMEBICAM 
CENT.  IXS.  CO. 
(SuprMue  Oonrt  of  Pennsylvania.   Jan.  8, 
1898.) 

tiMU  IVBUBAacs  —  Ihvbxtort  as  Evidbkcb— 

OimSRSBIP— CORDinONS— UOUBLa  IStSCSANCB. 

1.  Inventories  of  Inmber  piled  in  mill  yard  de- 
stroyed by  fire  are  admiasEble  in  eridence  in  con- 
nection with  the  testimony  of  tiie  parties  who 
made  them,  in  action  for  inaurance  thereon. 

2.  Provision  in  tbe  policy  that  It  was  issued  "oa 
Inmber,  •  «  •  tbeir  own,  or  held  by  them  hi 
trust  or  on  commisaion.  or  sold,  bat  not  deliv- 
ered, nUed  in  the  yard,'*  being  in  writing,  pre- 
vails against  the  printed  stipulation  that  Insured 
had  not  parted  with  its  interest  in  or  title  to 
any.  portion  of  the  property  at  the  time  of  the 
fire. 

3.  An  ogrpement  between  plointifF  and  K.  that 
K.  shall  eiect  a  mlllt  and  manufactora  into  lum- 


Digitized  by 


Google 


SB  ATIANTIG  BIBPORTSB. 


ber  for  plaintiff  certain  logs,  the  luniber  to  be 
kept  insured  for  plaintiff;  that  for  tbe  work  so 
done  by  K.  plaintiff  ahalC  after  realizing  a  cer- 
tain amoant  for  the  lumber,  transfer  to  K.  any 
lumber  remaining;  and  that,  in  case  the  work  is 
not  pushed  to  plaintiff's  satisbction,  it  may  take 
possession  of  the  logs  and  mill,  without  liability 
to  K.  except  for  use  of  the  mill,— does  not  pass 
title  to  the  logs  to  K.,  w  u  to  affect  plaintifTs 
Insurable  interest. 

4.  Policies  on  "lumber  of  every  deacriptiou, 
including  lath,  shingles,  and  pickets."  In  a  cer- 
tain lumber  yard,  are  not  on  the  same  snbjects 
as  one  on  'lumber,  latb,  and  pickets"  therein,  so 
as  to  be  liable  to  contribute  to  a  losa. 

5.  Insurance  on  property  effected  by  owner  is 
not  affected  by  other  insurance  thereon  effected 
by  another,  and  not  consented  to  or  known  of  by 
the  owner. 

Appeal  from  court  of  cranmon  pleas,  Dau- 
phin county. 

Action  by  the  West  Branch  Lomberman'a 
Exchaoge  against  the  American  Central  Insur- 
ance Company.  Judgment  tor  plaintiff.  De* 
faidant  appeals.  AfSrmed. 

The  contract  between  plaintiff  and  Kreamer 
IB  as  firilowB:  "Memomndum  (rf  agreement 
made  and  eondnded  this  dztemth  day  of  June^ 
A.  D.  18M,  by  and  between  tbe  Weet  Brandi 
lAunbormau'B  Bxchapge,  a  otnimcatlcn  of  tbe 
state  ot  Pauuytranla,  having  Its  principal  of- 
fice and  place  ot  bosiness  In  ttie  city  of  Wll- 
llanuport.  In  said  states  acting  through  and  by 
its  committee  duly  constituted  and  empowered, 
party  of  the  first  part,  and  Frederick  Kreamer, 
of  tbe  dty  of  Lock  HaTen.  state  aforesaid,  ot 
the  second  part,  as  follows:  First  The  said 
Kreamer  hereby  covenants  and  agrees  to  gath- 
er, and  at  some  conrenlent  ^ace  within  the 
llmlta  hereinafter  mentioned  to  erect,  at  his 
own  expense,  a  suitable  sawmill,  and  manu- 
facture Into  lumber,  for  the  West  Branch 
Lumberman's  Bzchang^  all  the  saw  logs  car- 
ried out  of  tbe  waters  of  the  West  Brandi  of 
the  Susquehanna  rlTCv  1^  the  recent  floods, 
and  lodged  on  tbe  shores  and  Islands  of  the 
main  river  between  Port  Tievorton  and  Oreoi's 
Dam.  Work  to  be  commenced  Immediately, 
and  pusbed  to  completion  as  rapidly  as  posEi- 
Ue.  Said  luniber  wlU  be  cut  Into  sndi  sisee 
as  wm  best  suit  the  market,  shall  be  wefi 
I^ed,  and  In  all  respects  tbe  work  shall  be 
done  In  a  good  and  wwbnanlike  manner.  The 
lumber  to  be  kept  fully  Insured  for  tbe  West 
Branch  Lumberman's  Exchange  as  owner,  bat 
the  cost  of  Insurance  diall  be  paid  by  said 
Kreamer.  In  case  said  Kreamer  neglects  or 
refuses  to  Insure  said  lumber,  or  Insures  for  a 
less  amount  than  tbe  owner  deems  necessary, 
said  Kreamer  agrees  to  pay  any  such  Inaur- 
aiuie  as  may  be  paid  by  said  exchange.  Tbe 
said  logs  shall  be  scaled  by  sndi  person  or  per- 
sons as  may  be  selected  by  said  exchange,  and 
at  its  expense,  as  they  are  Jacked  on  to  the 
mill.  The  scale  shall  be  straight  and  sound  by 
Scrlbno'a  old  rulfc  Second.  For  the  work  so 
done  by  said  Kreamer,  the  said  West  Branch 
Lumberman's  Bzchange  agrees,  when  It  has 
realized  from  said  lumber,  net,  after  paying 
all  expenses  attending  the  sale,  and  handling 
same,  a  sum  of  money  equal  to  ten  dollars  and 


twenty-five  coits  per  Ihonsuid  feet  for  white 
pine,  tbssxy,  asb,  and  encumber,  'five  dollars 
and  ten  cents  per  thousand  feet  for  tbe  oak 
and  ydlow  jdne,  and  three  dollars  and  five 
coits  per  thousand  feet  tax  hemlock  and  all 
oQiet  woods,  the  scale  ci  the  logs  as  here- 
inbefore provided,  then  tbe  said  West  Brandi 
Lumberman's  Ekcbange  wHI  transfer  to  said 
Kreamer  such  lumber  as  may  remain.  If  any, 
and  said  Kreamer  will  tboi  recdpt  tm  same  tai 
fall  satisfaction  of  all  work  and  other  servlcea 
to  be  performed  under  this  agreonait  Third. 
Charles  Kreanm  having  this  day  given  said 
West  Brandi  Lumberman's  Bxdiange  an  orter 
on  It  to  receive  bis  share  of  tbe  isooeeda  oS 
all  logs  carried  away  by  flie  recent  fiooda.  It 
Is  agreed  that  all  moneys  realized  on  same, 
after  deducting  expenses,  dial!  be  allowed  on 
tbe  final  settlement  between  tbepartieB.  Fourth. 
The  work  shall  at  all  times  be  under  the  su- 
pervlalon  and  dlrectlMi  of  flie  stray  log  com- 
mittee of  tbe  West  Brandi  Lumberman's  Bx- 
change,  and.  In  ease  tiie  work  Is  not  pushed 
forward  to  the  satisfaction  of  tbe  committee, 
or  Is  br^xopaly  dooa,  tbey  sball  have  tbe  right 
to  take  possesHlon  c^  sald  loss  and  the  mfll  and 
plUng  ground  of  said  Kreamer  wltbont  let  or 
hindrance  and  without  llaUUty  to  said  Krea^ 
mer  except  reasonable  compensation  for  the 
uae  thraeof  In  tbe  manufacture  of  said  logs." 

A.  A.  Lelser  and  Robert  Snodgrass,  for  ap- 
pellant H.  0.  McGonnlck.  tor  appellee. 

HcOOLLUM,  7.  We  discover  no  error  In 
tbe  rulings  complataied  of  In  tbe  first  and  sec- 
ond assignments. ,  They  are  In  euct  acocwd 
with  the  decision  of  this  court  In  Insurance 
Co.  V.  O'Hanlon,  1  Walker.  359.  In  that  case 
an  Invait(ny  of  goods  totally  destroyed  was 
admitted,  to  connection  with  the  testimony  of 
tbe  parties  wbo  made  It,  as  tending  to  show 
the  amoant  and  value  tiiereof.  This  is  precise- 
ly what  was  done  In  tbe  case  at  bar.  Tbe  In- 
ventories ci  September  2  and  October  28. 1895. 
were  made  by  pers<»is  of  large  experience  In 
tbe  lumber  bnslnus  and  for  tbe  purpose  of  as- 
certaining tbe  amount  of  lumbtt  In  the  yard 
when  eadi  Inventory  was  token.  They  were 
based  on  estimates  oi  tbe  lumber  In.  idles,  "nie 
method  of  estimating  It  was  that  usually  em- 
ployed by  Inmbomenj  and  the  only  practicable 
method  of  ascertalnii^  the  amount  of  lumber 
piled  In  the  yard.  Every  grade  and  size  of 
lumber  piled  there  was  Inventoried  separately. 
The  manner  of  making  tbe  tovcmtorles  was 
folly  Qcplalned  by  tbe  pnsons  who  made  them, 
and  the  toventories,  In  connection  with  their 
testimony,  were  clearly  competent  for  the  pur- 
pose for  which  they  were  offered  and  admitted. 

-The  third  and  fourth  assignments  relate  to 
the  refusal  of  the  court  to  affirm  the  def«id- 
ant's  first  and  second  pitots.  Tbe  points  de- 
nied the  liability  of  the  defendant  to  tbe  plain- 
tiff In  the  suit,  and  called  for  an  lostructlon 
that  tbe  latter  could  not  recover  anything  in 
It.  Tbe  first  point  appears  to  be  based  on  an 
alleged  vIolati<»t  of  the  condition  to  the  policy 
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In  regard  to'tbe  ownrasblp  of  the  property  In- 
sured, and  the  second  point  seems  to  be  found' 
«d  upon  alleged  defects  In  the  proofs  (rf  loss. 
A  snfflcient  answer  to  the  first  point  Is  that 
the  policy  was  Issued  to  the  Insured  "on  Inm- 
ber,  lath,  and  ptckets,  their  own,  or  held  by 
them  In  trust,  or  on  commission,  or  sold,  but 
not  delivered,  piled  In  the  yard  leased  by  Fred. 
Kreamer,  at  Danpbln,  Dauphin  county, 
Penna.,"  and  ttiat  the  {^ntlff  bad  not  parted 
with  its  Interest  in  or  title  to  any  portion 
the  property  covered  by  the  policy  at  the  time 
of  the  fire.  The  Insrarance  was  not  limited  to 
property  of  which  the  plaintiff  was  the  sole 
and  unconditional  owner.  It  iztclnded  proper- 
ty held  la  trust  oc  on  commission,  or  sold,  but 
not  deliro^d.  Besides,  the  part  of  the  policy 
quoted  above  is  in  writing,  and  mast  prevail 
against  the  printed  stipulations  or  condltitms  in 
conflict  with  it  Orandln  v.  Insurance  Co.,  107 
Pa.  St  28. 

In  answer  to  the  second  point  we  may  soy 
tliat  the  supplemental  pnx>f  furnishes  in  detail 
the  circumstances  In  ctmnectlon  with  the  cof- 
lectlon  and  conTersI<m  of  the  logs  Into  lumber 
under  the  antract  with  Kreamer,  and  it  as- 
serts that  said  contract  was  shown  to  the  ad- 
j asters  representing  tiie  defendant  and  other 
companies,  and-  that  a  copy  fit  It  was  fur- 
nldied  to  them.  It  also  appears  by  the  defend- 
ant's "renewed  objections  to  proof"  that  a  copy 
of  the  contract  was  In  its  hands.  In  Tlew  of 
these  facts,  there  is  no  force  in  the  defeaodantfs 
contention  that  ihe  piaintlfTs  assertion  and 
proof  of  title  was  defectire. 

The  questions  raised  by  the  fifth,  slxtii,  sev- 
enth, eighth,  ninth,  and  tenth  asslgoments  re- 
late to  the  effect  of  the  contract  between  the 
plaintiff  and  Kreamer  upon  the  measure  ot  tha 
defendant's  liability  in  tills  suit  The  defend- 
ant's contention  is  that,  tmder  and  by  force  of 
this  contract  the  title  to  the  logs  passed  to 
Kreamer,  and,  consequently,  the  plainflff's  In- 
surable Interest  is  measured  by  the  balance  of 
the  purchase  mohey,  due  under  It.  This  Is  a 
construction  of  the  contract  to  which  we  can- 
not assent.  It  was  not  intended  to,  and  It  did 
not  transfer  the  ownership  of  the  logs  to  Krea- 
mer. "He  was  employed  by  the  plaintUT  to 
saw  its  logs  into  lumber,  and  for  tUs  purpose 
was  Intrusted  with  poffiession  of  the  pr<^rty." 
The  work  he  was  employed  to  do  was  at  all 
times  under  the  supervision  and  direction  of 
the  piaintlfTs  representatives,  who  were  au- 
thorized by  the  contract  to  take  possession  of 
the  logs  and  mill  In  case  the  work  was  not  be- 
ing pushed  forward  sati^actorlly,  or  was  Im- 
properly done.  It  required  a  suppl^ental 
agreement  to  authorize  Kreamer  to  ship  or 
8011  the  lumber,  and  for  this  purpose  shipping 
orders  were  given  from  time  to  time.  The  lum- 
ber was  to  be  kept  fully  insured  for  plaintiff 
"as  owner."  The  contract  was  nothing  more 
than  the  emplc^yment  of  Kreamer  to  do  the 
work  specified  with  a  promise  to  compensate 
him  for  it  In  the  manner  stated  therein.  Cer- 


tainly, as  between  the  plaintiff  and  Kreamer, 
there  was  no  transfw  of  the  formear's  interest 
In  the  logs  to  the  latt^  The  defendant  con- 
cedes that,  as  "betweai  the  parties,  the  coti- 
tract,  upon  its  face,  would  probably  be  bdd 
to  be  a  bailment"  If  this  were  so,  the  defi- 
ant Is  not  In  a  position  to  challenge  the  plain- 
tiff's title;  It  is  only  to  prevent  a  fraud  on 
creditors  that  a  contract  on  its  face  a  bail- 
ment is  held  to  be  a  sale.  It  has  been  express- 
ly decided  in  Burson  v.  Association,  136  Pa.  St 
267.  20  Atl.  401,  that  an  Insurance  company,  in 
writing  a  policy,  does  not  thereby  become  a 
creditor;  that  it  has  no  standing  to  assort  that 
the  transaction  Is  a  legal  fraud;  that,  where  it 
Is  good  between  the  parties.  It  is  good  against 
air  tbe  world  cxc^t  credlton  Intended  to  be 
defrauded. 

To  the  defendant's  contention  that  the  pol- 
icies taken  out  in  the  name  of  Kreamer  should 
-contribute  to  tbe  toss,  It  Is  sufficient  to  say 
that  these  policies  and  the  one  in  suit  are 
not  upon  the  same  subjects,  and  therefore  not 
double  Insurance.  "Double  insurance  takes 
places  when  the  assured  makes  two  or  uuxe 
insurances,  either  simultaneous  or  successive, 
on  the  same  subject,  the  same  risk,  and  the 
same  Interest"  Clarke  v.  Assurance  Co.,  146 
Pa.  St  561,  23  Atl.  24S.  Tbe  subjects  hisured 
in  ttie  Kreamer  policies  were  "lumber. of  ev- 
ery description,  including  lath,  shingles,  and 
pickets,  their  own,  or  held  by  them  In  trust,  or 
sold,  but  not  delivered,  on  ground  leased  from 
Jolm  Q.  Fertlg,  situate  at  Dauphin,  Dauphin 
Co."  The  policy  in  suit  was  "on  lumber,  lath, 
and  pickets,  their  own,  or  held  by  them  In  trust 
or  on  commission,  or  sold,  but  not  delivered, 
piled  in  the  yard  leased  by  Fred.  Kreamer,  at 
Dauphin,  Dauphin  Co.,  Penna."  Ilad  the 
term  "lumber"  alone  been  used.  It  would,  no 
doubt,  have  Included  the  other  Items,  as  it 
would  have  been  understood  then  in  its  broad- 
est acceptation.  But,  when  lath  and  pickets 
are  enumerated  with  the  lumber,  the  latter 
word  must  be  understood  In  Its  more  restricted 
sense  of  sawed  boards  or  logs.  It  Is  not  consist- 
ent with  the  enumeration  contained  In  the 
policy  in  suit  that  the  term  "lumber"  should 
Include  shingles.  If  the  parties  had  so  un- 
derstood, it  would  also  have  Included  lath  and 
pickets,  and  these  latter  terms  would  not  have 
been  used.  It  follows  that,  as  the  amount  in- 
sured in  tbe  Kreamer  policies  is  not  apportion- 
ed among  tbe  subjects  named,  the  amount  of 
insurance  to  be  placed  on  tbe  shingles  is  not 
known,  and  the  amount  on  the  remaining  sub- 
jects duplicated  In  tbe  other  policies  is  not  ca- 
pable of  adjustment  as  double  insurance.  To 
what  lias  been  said  on  this  branch  of  the  case 
we  may  add  that  the  undisputed  evidence 
shows  that  the  plaintiff  did  not  know  of  the 
Kreamer  Insurance  until  after  tbe  fire,  nor 
consMit  to  it  at  any  time.  The  policy  in  suit 
was  not  therefore,  affected  by  it.  See  Wood, 
Fire  Ins.  $  352.  Tbe  assignments  are  over- 
ruled. Judgment  affirmed. 


Digitized  by 


Google 


108i 


SB  AXUJma  UVPORTOBL. 


(tU  Pft.  Bt  Ml) 

MOBBIS  T.  BOSS  «t  aL 
<Stuiraiie  Gooit  of  Peniurlnnla.   7m.  I; 

isas.) 

UlCBANIUB*  LlBNS— PROBIBITIOM  III  GoNTRAOT. 

ProviaioQ  tn  contract  between  owner  and 
contractor  that  ''no  lien  shall  be  filed  •  •  • 
br  either  the  contractor  or  sabcqntractors"  ii 
blndins  on  subcontractors,  notwithstandinff  a 
proTisfoD  that.  U  required  by  the  owner,  the  con- 
tmctor  shall,  before  being  paid,  give  evidence 
Uiat  fixe  premives  are  free  from  liens,  sod  tlia^ 
If  there  shall  be  a  the  owoer  may  retain 
enough  to  indemnify  aipdnst  It. 

Appeal  from  court  of  common  pleas,  Allft* 
ffbeny  county. 

Proceeding  by  L.  M.  Morrii  acainat  Isabel- 
la Boss  and  another  to  enforce  a  mechanic's 
Judgment  for  defendants.  naintUC 
app^ds.  Affirmed. 

The  proTlsIon  of  the  contract  between  the 
owner  and  the  contractor,  which  plaintiff 
contends  allows  the  filing  of  Uens,  Is  as 
follows:  "It  being  understood  that  tlie 
final  pajrment  shall  be  made  wltblu  six^ 
di^  after  tbls  contract  Is  comidetely  finish- 
ed: provided,  tbat  In  eaxib  of  the  said  cases 
the  architect  shall  certify  In  writing  that  aU 
the  woric  npon  the  performance  of  which  the 
paymoit  is  to  become  due,  has  been  d<me 
to  his  satisfaction:  and  provided  furtho-, 
that  bef<ne  each  payment,  If  required,  the 
contractor  shall  give  the  uchitect  good  and 
sufflcioit  evidence  that  the  premise  are  free 
from  an  Uens  and  Claims  chargeable  to  the 
said  contractor,  and  that  all  claims  for  ma- 
terials furnished  to  and  work  done  upon  said 
bunding  have  been  paid:  and  further,  that 
ii  at  any  time  there  shall  be  any  lieh  or 
claim  for  wUch,  If  established,  the  owner 
or  the  said  premises  might  be  made  llaUe, 
and  which  :wouId  be  chargeable  to  the  said 
contractor,  the  owner  shall  have  ik6  right 
to  retain  out  of  any  payment  then  due,  or 
thereafter  to  become  due,  an  amount  suf- 
ficient to  completely  indemnify  a|calnst  such 
lien  or  daim,  until  the  same  shall  be  ef- 
feetnaUy  satisfied,  discharged,  or  canceled. 
And,  should  there  prove  to  be  any  such  <dalm 
after  all  pi^maents  are  made,  the  contractor 
shall  iiefund  to  the  owner  all  moneys  that 
the  latter  may  be  compelled  to  pay  In  dls- 
char^ng  any  Uen  on  said  premises,  made 
obligatory  in  consequence  of  the  former's  de- 
fault" 

S.  Schoyer.  Jr.,  S.  B.  Scboyer,  and  William 
Kaufman,  for  appellant.  W.  F.  McCook  and 
J.  H.  Beal,  for  appellees. 

GREEN,  J.  The  present  proceeding  Is  a 
scire  facias  upon  a  mechanic's  Hen,  filed  by 
the  plaintiff,  as  subcontractor,  against  the 
owner  and  contractor.  The  contract  be- 
tween the  owner  and  contractor  contained 
the  following  proTlslon:  "No  lien  shall  be 
filed  against  the  building  by  either  the  con- 
tractor or  subcontractors."  This  Is  an  ex- 
press, positive  provision  against  any  liens 


by  either  the  contractor  or  subcontractor, 
and  Is  without  -any  qualification  or  condition 
whatever.  Tbat  It  Is  binding  on  both  the 
contractor  and  subcmtractor  ever  since  the 
case  of  Schroeder  v.  Galland,  134  Pa.  St.  277, 
18  Ati.  632,  under  aU  the  decisions,  Is  not 
and  cannot  be,  denied.  It  Is  not  contHided 
by  the  appellant  that  It  would  not  be  bind- 
ing on  the  plaintiff  If  It  stood  alone  in  the 
contract  But  it  Is  argued  with  much  force 
and  earnestness  that  because  there  Is  anoth- 
er clause  in  the  contract,  which,  If  It  stood 
alone,  would  be  consistent  with  a  right  to  file 
liens,  there  is  a  repugnance  between  the 
two  clauses  which  avoids  the  positive  pro- 
hibition against  any  Uen.  It  the  basis  of  the 
argument  were  sound,  it  would  not  at  all 
follow  tiiat  the  prohibitory  clause  wotild  be 
avoided;  but  we  do  not  consider  that  there 
is  any  repugnance  between  the  two  clauses. 
The  contention  of  the  appellant  Is  founded 
upon  those  decisions  which  had  been  made 
by  this  court  where  the  contract  did  not 
contain  any  positive  prohibition  against  any 
Uen,  but  only  a  provision  of  a  character  sim- 
ilar to  the  one  contained  In  the  present  con- 
tract, providing  for  a  release  of  all  Uens. 
Where  such  was  the  case,  the  Infwence  Is 
tbat  the  parties  contemplated  the  filing  of 
Uens,  and  tvovlded  for  their  relets  Such 
an  Inference  would  naturally  arise  where 
the  provision  was  of  the  character  indicated, 
and  provided  only  for  the  discharge  or  re- 
lease of  Uens.  Of  this  class  of  cases  are 
Lloyd  &  Co.  V.  Kranse,  147  Pa.  St  402,  23 
Ati.  602:  Nics  V.  Walker,  1S8  Pa.  St  12a  29 
Ati.  1065;  Evans  v.  Grogan,  168  Pa.  St  121. 
26  Ati.  604;  Murphy  v.  EUis,  153  Pa.  St  133, 
2S  AtL  1068;  Smith  v.  Levick,  163  Fa.  St 
522,  26  Ati.  97.  In  all  of  these,  instead  of 
there  being  an  absolute  prohibition  of  any 
Uen,  there  was  substantially  a  provision  for 
the  extinguishment  of  Uesis.  .  In  none  of 
these  was  there  a  positive  prohibition.  In 
the  case  of  Association  r*  Jackson,  163  Pa. 
St  208,  29  Ati.  883,  where  the  contract  was 
that  the  contractor  should  "keep  the  lot  and 
buUdlng  free  from  mechanics'  Uens,"  we 
commented  upon  the  distinction  between  the 
cases  thus:  "The  cases  of  Evans  v.  Grofcan, 
IDS  Pa.  St  121.  26  Ati.  804;  Murphy  v.  EUis, 
103  Pa.  at  133,  25  Ati.  1008;  Iron  Works  v. 
O'Brien,  156  Pa.  St  172,  27  AtL  131;  and  Lu- 
cas V.  O'Brien,  16»  Pa.  SL  635,  28  AQ.  364,— 
are  all  cases  In  which  the  provisions  of  the 
contract  were  consistent  with  a  privilege  on 
the  part  of  a  subcontractor  to  file  a  Uen,  and 
contained  nothing  exclusive  of  such  a  right 
They  are,  therefore.  Inapplicable  to  the  pres- 
ent case,  where  the  express  words  of  th^ 
contract  are  In  entire  hostiUty  to  any  such 
right"  It  Is  urged  by  counsel  for  the  appel- 
lant that  Iron  Works  v.  O'Brien,  166  Pa.  St. 
172,  2rr  Ati.  181,  sustains  their  contention. 
But  we  do  not  think  sou  There  was  no  ab- 
solutely prohibitory  clause  In  the  contract  in 
that  case,  as  there  Is  in  this.  The  clause  re- 
Ued  npon  for  the  owner  simply  stipulated 
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that  the  contractor  Bhotdd  not  mffsr  or  per" 
mlt  a  lien  to  be  put  or  remain  on  the  bnUd- 
Ing,  and  added  that  any  mich  Ilea  or  Incum- 
brance, until  It  le  remoTedt  should  preclude 
any  claim  for  payment  under  the  contract 
A  further  provision  was  made  that  the  last 
Installment  shoold  not  be  payaMe  until  a 
full  release  of  all  claims  and  Itens  was  fur- 
nished. The  decMon  was  put  upon  the 
ground  that:  "The  contract  must  be  inter- 
preted according  to  the  Intention  of  the  par- 
ties, and  the  fair  constructlcm  of  this  Is  that 
the  Intention  was  to  protect  the  owner,  not 
by  the  absolute  prohibition  of  Hens,  hot  by 
proTldlng  for  their  payment  by  the  contract- 
or, and,  in  default  of  his  doing  so,  the  stop- 
page of  his  own  pay.  There  Is  no  BUfDdent 
language  in  the  covenant  to  Indicate  that  the 
parties  meant—even  If  they  knew  of  their 
power—to  ptevent  absolutely  the  filing  of 
any  lien."  This  citation  sufficiently  shows 
that  the  decision  was  induced  by  the  absence 
of  a  positive  stipulation  i»vhlbitlng  all  Ubns. 
As  the  contract  in  the  presoit  case  contains 
Just  such  a  stipulation,  It  Is  not  controlled 
1^  the  ruling  in  the  case  dted.  Inasmu<di  as 
the  absolute  probltxitlon  In  this  case  prevents 
a  recovery,  there  Is  no  difflcnlty  is  appre- 
ciating the  force  of  the  adffltlonal  pnvlaton. 
It  simply  affords  to  the  owner  a  means  of 
protecting  himself  against  any  powlble  liens 
which  may  be  filed  by  withholding  from 
the  contractor  any  money  due  him  under  the 
contract  Such  a  provision  certainly  cannot 
operate  to  deprive  the  owner  of  the  benefit 
of  the  prohibitory  davsa.  Judgment  af- 
firmed. 


(in  Fa.  St  m) 

HAMILTON  T.  PirrSBURG  &  I*  B.  E.  CO. 
(Supreme  Court  ot  Peniuylvaula.    Jul  8, 
189&} 

CiaRIIRB— NBOLieR:iCB— PROXtMATB  Caubb. 

Negligence  of  a  railroad  company  -whose 
CMiductor  Dota  a  paaseoger,  slightly  intoxicated, 
off  the  trafn  a  short  distance  beyond  liis  utation, 
1b  not  the  inrozimate  cause  of  the  passenger's  In- 
jai7<  lie  having  gone  back  to  the  statioD  in  BSfe- 
ty,  and  passea  by  It  onto  the  bridge  of  another 
railroad,  where  he  was  Itllled  six  boors  later, 
when,  If  he  was  still  Intoxicated,  H  must  have 
been  the  result  at  fartiier  drinking. 

Appeal  from  court  of  common  pleas,  haw- 
rence  county. 

Action  by  Ellen  Hamilton  against  the 
Pittsburg  &  Lake  Erie  Railroad  Company. 
Judgment  for  defendant  Plaintiff  appeals. 
AflSrmed. 

B.  A.  Wlnternltz  and  Jno.  G.  Mc'^-onahy, 
tor  appellant  D.  B.  &  L  T.  Knrts*  tor  ap* 
peUee. 

FELL,  J.  In  this  case  a  verdict  was  di- 
rected for  the  defendant,  on  the  ground  that 
the  evidence  would  not  Justify  a  finding  of 
negligence  which  was  the  proximate  cause 
of  the  death  of  the  plalntltTs  husband.  The 
facts  shown  by  the  testimony  are  these: 


The  plalntUTs  husband  «ot  on  a  car  of  the 
defendant  company  at  Lowellvllle,  to  ride  10 
miles,  to  New  GasUe  Junction,  where  he  was 
to  change  cars,  and  take  a  train  on  a  branch 
road  operated  by  the  defendant,  for  New 
Castle,  where  he  lived.  He  was  under  the 
influence  of  liquor,  and  was  assisted  on  the 
train  by  a  friend,  who  requested  the  conduct- 
or to  see  ttiat  he  get  ott  at  New  Castle  Junc- 
tion, and  took  the  train  for  New  Castle.  He 
failed  to  get  ott  the  train  at  the  Jonctlwo. 
and  was  not  notified  by  the  conductor,  who, 
noticing  blm  m  the  car  soon  after  the  train 
left  the  station,  assisted  him  to  alight  and 
pointed  out  to  him  the  station  which  had 
been  passed.  This  was  between  8  and 
o'clo(ft  at  night  In  September.  Tb»  body  ot 
the  deceased  was  found  between  4  and  S 
o'clock  the  next  morning  on  a  railroad 
bridge  owned  by  another  company,  aome 
1.100  feet  on  flie  Other  aide  of  the  sUtlon. 
He  had  apparent  beat  dead  about  an  hour, 
and  the  Injuries  to  his  bofly  were  of  such  a 
character  that  his  death  miut  have  f<^wed 
very  soon  after  they  were  received.  He 
was  not,  while  on  the  train,  in  a  holiness 
condition  ot  Intoxication.  With  sIlKbt  as- 
slstanc^  he  got  on  and  off  the  car.  He  paid 
his  fare  to  Uie  conductor,  and,  when  the 
brakeman  pointed  out  to  him  the  station  to 
which  he  would  have  to  walk  back,  he  aald, 
"Good  night  Don't  bothra  about  me;  Pm 
all  right,"— and  walked  without  difficulty 
towards  the  station.  The  friend  who 
brought  him  to  the  cars  at  LowdivUle  had 
procured  for  him  a  flask  of  vhlsky,  which 
was  handed  to  him  after  he  was  seated  in 
the  car,  and  a  broken  whisky  flask  wa» 
found  near  his  body  the  next  morning. 
There  was  considerate  conflict  In  the  teatl- 
mony  as  to  the  distance  from  the  station  to 
the  place  where  he  got  off  the  car,  some  wit- 
nesses stating  it  as  not  more  than  200  feet 
and  others  as  2,000  feet  The  place  was  a 
dangerous  one  for  a  man  In  the  full  posses- 
sion of  his  faculties.  It  was  at  a  point 
which  was  poorly  lighted,  and  where  there 
were  a  number  of  parallel  tracks  on  which 
trains  frequently  passed.  These  are  the 
imiHirtant  facts  aa  they  appeared  at  the 
trial 

The  plaintiff  could  not  make  out  a  case 
against  the  company  by  proof  alone  of  negli- 
gence on  the  part  ot  the  conductor  In  direct- 
lug  her  husband  to  get  off  the  car  at  a  place 
of  danger.  No  matter  what  the  danger  of 
the  place,  or  how  clear  the  negligence,  he 
was  not  ii.Jured  there;  nor  until  after  he 
had  reached,  a  place  of  safety,  and  passed 
beyond  It;  nor  until  after  such  a  length  of 
time  that  If  still  Intoxicated,  it  must  have 
been  the  result  of  further  drinking.  He 
reached  the  station  in  safety,  passed  by  It 
and  to  the  tracks  of  another  company,  and 
along  them  1,100  feet;  and,  as  far  as  the 
testimony  throws  any  light  upon  the  sub- 
ject, he  was  not  IdUed  until  at  least  six  hours 
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after  he  left  tbe  train.  What  liad  occurred 
in  the  meantime  no  witness  knew.  If  he 
became  sober,  and  ventured  on  the  bridge, 
or  if  he  drank  again,  and  became  intoxi- 
cated, and  wandered  aimlessly  about,  tbe 
defendant  company  was  In  no  way  responsi- 
ble for  bis  death.  If  he  had  got  off  tbe  car 
at  the  station  In  bis  then  aeml-intozicated 
condition,  tbe  company  would  have  been  un- 
der no  duty  to  guard  bim  from  danger.  Tbe 
negligence  with  which  It  was  charged  was  In 
putting  him  off  the  train  at  a  place  of  dan- 
ger. But  this  danger  he  entirely  escaped, 
and,  when  he  reached  the  station,  be  was 
as  safe  ae  if  he  bad  got  off  there.  No  neg- 
ligent aetloD  of  tbe  company  was  the  proxi- 
mate canH  of  hlB  death.  Judgment  affirmed. 


(188  Pa.  St  Ml) 

In  M  SGHSflDT'S  BSTATB.  - 

Appeal  of  BEOI^BR  et  aL 

(Supreme  Court  of  Penasylvania.  Jaa.  8, 
1898.) 
Will— Construction, 
No  property  not  on  the  farm  is  incladed  in 
the  proTiflioQ  ot  a  will:  "After  m7  said  wife's 
decease,  I  give,  devise,  and  beq^ueatlt  to  mj 
son  F.  my  home  ftirm,  together  with  the  appur- 
tenances, fixtures,  poods,  and  chattels,  etc.,  re- 
mainf:»  upon  said  farm  and  belonging  to  my 
eatate,''--teBtator  having  by  preceding  provisions 
nude  money  bequests  to  hia  daughters,  payable 
immediately  on  bis  death,  and  given  to  his 
wife  for  life  "all  the  rest  and  residae  of  my  ei- 
tate,  both  real,  personal,  and  noixed,  wheresoever 
the  same  mar  be,"  and  to  bis  son  C.  a  money  b»> 
quest,  payable  after  decease  of  bis  wife. 

Appeal  from  orphans'  court,  Washington 
<»unty. 

Accounting  by  Gharies  Schmidt,  executor 
of  Charles  Schmidt  deceased.  From  a  de- 
cree confirming  report  of  the  auditor  dis- 
missing exceptions  of  Caroline  Becker  and 
another  to  said  account,  exceptants  appeal. 
Beversed. 

T.  F.  Blrcb,  for  appellants.  Parker  ft  Mc- 
Ilvalnet  for  appellee. 

GRMCN,  J.  It  would  be  a  waste  of  time  to 
discuss  the  assignments  of  error  which  re- 
late to  the  Jurisdiction  of  the  orphans*  court 
and  the  Question  of  executor  de  son  tort. 
Tbey  are  of  no  consequence  at  tbe  best,  they 
are  not  pressed  In  ailment,  and.  If  they 
were,  they  could  not  be  sustained.  The  im- 
portant and  serious  question  for  considera- 
tion Is  the  constructloo  placed  upon  that 
clause  of  tbe  will  of  tbe  testator  which  con- 
tained the  devise  to  his  son  Francis.  It  Is 
in  the  following  words:  "Item.  After  my  said 
wife's  decease,  I  give,  devise,  and  bequeath  to 
my  son  France  my  home  farm,  together 
with  the  appurtenancetf,  fixtures,  goods, 
chattels,  etc.,  remaining  upon  said  £arm  and 
bdonging  to  my  estate,  and  to  bis  heirs." 
This  clause,  tbe  auditor  held,  gave  to  the 
son  named  tbe  entire  residue  of  tbe  estate; 
and.  there  being  a  sum  of  $3,082.36  remain- 


ing In  tbe  hands  of  the  executor,  which  was 
otherwise  undisposed  of,  he  awarded  tbe 
whole  amount  to  the  son  Francis,  or 
"France,"  as  he  was  called  In  the  will,  as  the 
residuary  legatee  of  the  will.  The  court  be- 
low, without  filing  any  opinion,  dismissed 
the  exceptions  and  confirmed  the  report.  The 
question  is,  was  this  mitng  correct? 

The  learned  auditor  held  It  to  be  the  prop- 
er construction,  relying  almost  entirely  up- 
on the  proposition  that  a  testator  is  not  to  be 
presumed  to  have  Intended  to  die  Intestate, 
wherever  tbe  words  of  tbe  will  would  carry 
tbe  whole.  And  be  thought  a  fair  reading 
of  the  words  of  the  will  would  carry  tbe 
whole.  We  find  ourselves  quite  unable  to 
agree  elthw  to  tbe  conclusion  reached  or  tbe 
reasoning  In  snpport  of  It  This  rule  is  use- 
ful, and  it  Is  available,  at  times  and  In  cir- 
cumstances where  It  may  properly  be  ap- 
plied, to  determine  tbe  meaning  of  a  testa- 
tor In  a  doubtful  case.  But  It  Is  never  more 
thaA  a  rule  to  help  to  determine  tbe  testa- 
tor's Intent  when  his  meaning  Is  doubtful 
upon  the  reading  of  the  words  be  has  em- 
ployed. Where  the  meaning  of  the  words  Is 
clear  there  is  no  doubt  and  In  all  such  cases 
the  rule  is  entirely  inapplicable.  Moreover, 
as  a  mere  rule  of  interpretation,  it  is  met  by 
another  rule  of  equal  importanceand  weight 
to  wit  that  the  heir  is  never  to  be  ditin- 
herited  except  by  plain  words  or  necessary 
Implication.  And  there  Is  another  mle  of  In- 
terpretetlon  equally  applicable,  and  of  equal, 
if  not  greater,  force,  and  that  Is  that  In  ex- 
poundbig  a  wlU  the  question  Is  not,  what  did 
tbe  testator  mean?  but  what  Is  the  meaning 
of  bis  words?  Weidman's  Appeal,  42  Leg. 
Int.  838;  Hancock's  Appeal,  112  Pa.  St.  532,  5 
AtL  56.  But  as  to  all  rules  of  constructloo, 
they  are  mere  aids,  to  be  used  In  doubtful 
cases  only,  and  they  must  always  give  way 
to  the  expressed  intent  of  the  testator.  Thus 
in  Reek's  Appeal,  78  Pa.  St  435,  we  said 
(Sharswood,  J.):  "All  mere  technical  rules 
of  construction  must  give  way  to  the  plain- 
ly-expressed intention  of  tbe  testator,  If  that 
intention  Is  lawful.  It  is  a  rule  of  common 
sense,  as  well  as  law,  not  to  attempt  to  con- 
strue that  which  needs  no  construction."  It 
is  manifestly  our  duty,  therefore,  In  the  first 
Instance,  to  read  the  words  of  the  wUI  In 
question,  and  determine,  if  we  can,  what 
they  mean.  The  will  is  short  The  first  Item 
contains  a  direct  pecuniary  bequest  of  ¥1.- 
500  to  testator's  daughter  Caroline  Becker, 
payable  Immediately  after  bis  decease.  The 
next  Item  is  a  similar  bequest  to  bis  daugh- 
ter Mary  Becker,  payable  at  the  same  time. 
Tbe  third  Item  Is  In  the  following  words: 
"I  glv^  devise,  and  bequeath  to  my  beloved 
wife,  Mena,  during  her  natural  life,  all  tbe 
rest  and  residue  of  my  estate,  both  real,  per- 
sonal, and  mixed,  wheresoever  the  same  may 
be."  Tbe  next  Item  is  a  bequest  to  his  son 
Charles  of  $3,000,  "payable  to  him  npon  the 
decease  of  my  said  wife.**  And  tbe  next 
Item  Is  tbe  devise  In  question,  to  wit:  "Item. 
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After  my  said  wife's  decease,  I  give,  derlse, 
and  bequeath  to  my  son  France  my  home 
farm,  together  with  the  appurtenances,  flx- 
'tures,  Implements,  and  all  other  articles, 
goods,  chattels,  etc.,  remaining  on  said  farm 
and  belonging  to  my  said  estate,  and  to  his 
heirs."  The  last  clanse  simply  gives  to  the 
wife  absolutely  as  her  own  her  savings  out 
of  the  residuary  estate  reallwd  during  her 
Ufe. 

Is  there  any  difficulty  In  determining  what 
It  was  that  was  given  to  Francis?  Certain- 
ly not.  The  plain,  manifest  meaning  of  the 
words  Is  Miat  the  testator  gives  him,  after 
the  death  of  the  wife,  the  home  farm  and 
the.  appurtenances,  and  all  the  fixtures,  Im- 
plements, and  all  other  articles,  goods,  and 
chattels  wbleh  remained  upon  the  farm  and 
belonged  to  his  estate.  It  la  a  plain  and> 
simple  gift  of  the  farm  and  the  articles  of 
personal  property  which  remained  on  the 
land  and  belonged  to  the  testator.  How  Is  It 
IMSslble  to  misunderstand  this  language? 
We  cannot  see.  It  means  Just  what  It  says, 
and  It  does  not  mean  anything  more.  Any 
articles  of  personal  property  remaining  on 
the  farm  define  themselves.  They  need  no 
further  help  to  understand  what  they  are. 
The  only  qualifying  expression  used  Is  they 
must  belong  to  the  testator.  This  was  quite 
unnecessary,  as  he  could  not  give  away  the 
property  of  other  persons.  Bnt  It  does  Dot 
In  the  least  Impair  the  meaning  of  the  im- 
mediately preceding  words.  And  so  It  bap- 
pens  we  are  reading  a  bequest  by  a  testator 
of  all  his  personal  property  on  his  farm, 
and  are  Inquiring  what  it  means.  It  really 
seems  too  simple  for  argument.  We  are  ask- 
ed to  say  It  means,  In  addition,  the  whole  res- 
idue of  the  testator's  estate.  How  can  we 
possibly  say  that?  The  will  says  nothing  of 
the  kind.  There  are  no  words  in  the  clause 
which  can  by  any  possibility  bear  such  a 
meaning.  But  there  are  other  words  in  the 
will  which  clearly  show  that  the  words  In 
question  could  not  have  been  Intended  to 
convey  such  a  meaning,  The  testator  knew 
very  well  what  kind  of  words  to  use  when 
he  intended  to  give  the  residue  of  his  estate, 
because  he  did  do  that  very  thing  In  anoth- 
er clause.  He  gave  to  hla  wife,  during  her 
natural  life,  "all  of  the  rest  and  residue  of 
my  estate,  both  real,  personal,  and  mixed, 
wheresoever  the  same  may  be."  But  In  the 
clause  In  favor  of  "France"  there  Is  not  a 
fragment  of  such  language,  nor  any  lan- 
guage which  can  possibly  be  implied  to  con- 
vey such  a  meaning.  Hence  It  follows  that 
we  have  no  right  to  put  any  such  words  In 
the  win,  and  therefore  we  cannot  do  It  And 
there  Is  no  difltculty  In  understanding  how 
the  omission  of  a  final  residuary  clause  oc- 
curred. Next  after  the  gift  of  the  residue  to 
the  wife  for  life,  he  gives  $3,000  to  Charles, 
but  payable  after  his  wife's  death.  The  tes- 
tator doubtless  supposed  that  this  bequest 
would  exhaust  the  remainder  of  his  estate. 
It  was  a  small  estate.  He  bad  gTven  $6,000 


In  pecuniary  legacies.  He  had  some  debts, 
and  the  funeral  expenses  and  the  cost  of  the 
settlement  of  his  estate  would  require  an  ad- 
ditional sum,  and  there  would  naturally  be 
bnt  UtU^  If  anything,  left,  and  he  might  eas- 
ily have  supposed  that  there  would  be  noth- 
ing, or  he  might  have  failed  to  consider  the 
desirability  of  a  residuary  clause  In  addi- 
tion to  the  one  already  written,  or  he  might 
have  forgotten  to  have  such  a  clause  Insert- 
ed, or  he  may  have  Intended  to  do  Just  what 
he  did  do,  to  wit,  leave  It  out  altogether. 
But,  however  that  may  be,  It  is  enough  to- 
know  that  there  Is  no  general  residuary 
clause,  and,  there  being  some  residuary  es- 
tate. It  must  be  distributed  under  the  In- 
testate law,  as  we  have  many  times  held. 

The  writer  has  examined  carefully  all  th& 
authorities  cited  by  the  auditor  and  coun-< 
sel  for  the  appellee,  and  not  one  of  them  con- 
tains any  precedent  for  the  ruling  in  thia 
case.  In  all  of  them  there  was  some  special 
language,  used  in  the  will,  which  authorized 
the  implication  of  an  Intent  to  give  tbe  resi- 
dne.  In  Keimer's  Estate,  159  Pa.  St  212,  -28 
Atl.  186,  relied  upon  by  tbe  auditor,  the  tes- 
tator expressly  declared  that  he  gave  the 
whole  of  his  estate  as  follows,  and  then,  aft- 
er giving  to  his  son  Andrew  all  of  his  enu- 
merated goods  which  he  might  desire  to- 
take,  he  directed  that  the  balance  of  his  per- 
sonal efFects  should  be  given  to  the  children- 
of  his  sister.  We  held  that  this  meant  all 
of  his  personal  property  other  than  what 
was  given  to  Andrew.  Also,  In  Sweltaer's 
Estate,  142  Pa.  St  Ml,  21  Atl.  885,  cited  by 
the  auditor  and  appellee,  the  testatrix  be- 
queathed "one-tenth  of  all  I  possess  to  char- 
itable objects,"  and  in  tbe  next  sentence  said, 
"The  rest,  or  nine-tenths,  of  my  available 
stocks  I  bequeath  to  my  sister  Charlotte 
during  her  lifetime,"  etc.  It  was  so  certain, 
when  she  said  "the  rest,  or  nine-tenths,"  etc., 
that  she  meant  the  remaining  nine-tenths  of 
all  she  possessed,  that  we  held  that  was 
her  meaning.  These  cases  are  mere  sam- 
ples of  all  the  others.  It  Is  not  necessary  to 
review  them  in  detail.  They  are  all  found- 
ed upon  the  special  meaning  of  some  clause 
or  clauses  which  require  the  interpretation 
given  to  them  in  order  to  conform  to  the 
plain  intent  of  tbe  testator.  In  no  Instance 
are  they  used  to  create  such  an  Intent.  la 
Lippiucott's  Estate,  173  Pa.  St  368,  34  Atl. 
58,  we  held  that  a  bequest  of  "my  Jewelry, 
wearing  apparel,  and  personal  efFects,. except 
such  as  are  herein  otherwise  disposed  of." 
does  not  Include  furniture  in  the  testator*ft 
dwelling,  when  the  excepted  articles,  other- 
wise disposed  of,  were  associated  with  the 
person  of  the  testator.  Here  we  did  not  give 
the  enlarged  meaning  to  the  words  "per- 
sonal efFects"  which  we  gave  to  the  word 
"effects"  In  Keimer's  Estate,  supra,  because 
the  collocation  and  connection  of  the  words 
showed  they  were  intended  to  have  a  limit- 
ed meaning. 

But  In  the  present  case  we  are  asked  to- 
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give  the  entire  t^due  of  as  estate  to  a  mere 
legatee  of  a  specific  and  w^-defined  cl&es 
of  personal  chattels,  wlthont  any  words 
showing  that  anything  else  than  those  par- 
tictdar  chattels  were  Intended  to  be  elven. 
Tinder  this  constractlon  a  sum  of  money  due 
to  the  testator  has  been  given  by  the  auditor 
and  court  below  to  this  legatee  without  a 
solitary  word  in  the  will  indicating  that  the 
testator  Intended  to  glre  him  any  money  at 
all.  The  result  would  hare  been  the  same, 
upon  the  rule  adopted  by  the  auditor.  If  the 
residue  had  embraced  government  bonds, 
municipal  bonds,  bank  stocks,  railroad 
stocks,  promissory  notes,  money  In  bank,  and 
all  other  personal  property  situated  at  other 
places  than  on  this  farm,— a  conclusion  so 
manifestly  erroneous  that  It  could  not  pos- 
sibly be  sanctioned.  The  omission  of  a  res- 
iduary clause  In  wills  Is  not  by  any  means 
an  nncommon  occurrence.  But,  because  of 
snch  omission,  It  Is  neither  necessary  nor 
proper  to  give  the  residue  to  some  specific 
legatee,  npon  a  forced  constractlon  of  words 
which  do  not  Indicate  such  a  purpose  in  the 
mind  of  the  testator.  In  all  such  cases  the 
testator  Is  simply  Intestate  as  to  the  resid- 
uary estate,  and  it  must  then  be  distributed 
according  to  the  Intestate  law.  We  are  i>er- 
fectly  dear  that  such  a  course  must  be  pur- 
sued In  this  case.  The  fourth,  fifth,  and 
sixth  assignments  are  sustained.  The  decree 
of  the  court  below  Is  reversed,  at  the  costs 
of  the  appellee,  and  the  record  Is  remitted, 
with  instructions  to  distribute  the  estate  In 
accordance  with  this  opimoOf 
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WBSTBB^  NEW  XOKK  &  PBNNSTIo 
TAI4IA  B.  CO.  V.  VEXANQO 
OOUNTZ  et  aL 
(Supreme  Coort  of  Pennsylvania.   Jan.  8, 
189a) 

Tajeatios— RAn.ROA.D'8  Machink  Shop. 

A  machine  shop  btiongiog  to  a  railroad  com- 
pany, and  UBCd  exclusivel;  for  repaira  in  its  own 
bunnesa,  is  not  subject  to  local  taxation,  such 
repairs  being  reasouabir  necesaary  to  Hie  sue* 
cessful  prosecution  of  its  business. 

Appeal  from  superior  court. 

Suit  by  the  Western  New  York  A  Penns;^- 
Tanla  Railroad  Company  against  the  county 
of  Venango  and  others  to  enjoin  collection 
of  taxes.  Judgment  for  plaintift,  affirmed 
by  superior  court,  and  defoidanta  mpeal. 
Affirmed. 

William  H.  Forbes,  for  appellants.  Isaac 
Ash,  Frank  Bumsey,  and  P.  Bf.  Speer,  for 

a.pp«illee. 

WILLIAMS,  J.  Is  a  machine  shop  belongli:^ 
to  a  railroad  company,  and  used  exclusively  for 
repairs  In  its  own  business,  subject  to  taxa- 
tion by  the  local  authorities?  This  must  de- 
pend upon  the  answer  to  the  question  wheth- 
er such  repairs  are  reasonably  necessary  to 
the  successful  prosecution  ot  the  business  of 


the  railroad  company.  If  sb(^  Is  for  the 
original  construction  of  locomotives  or  cars, 
it  is,  under  all  our  cases,  subject  to  local 
taxation.  A  manufactory  Is  no  necessaiy 
part  of  the  equipment  of  a  carrying  c<»n- 
pany,  whether  the  carriage  Is  conducted  upon 
land  or  by  water.  Nor  can  a  corporation  en- 
gage In  any  other  line  of  business  than  that 
which  its  charter  and  the  general  law  un- 
der which  It  was  granted  authorizes.  It  may 
do  the  work  for  which  It  was  created  with 
as  efficient  and  useful  methods  as  It  can 
command,  and  lis  preparations  to  serve  the 
public  and  compete  with  its  rivals  are  within 
Its  corporate  powers,  snd  are,  ther^ore,  cov- 
ered by  the  taxation  to  wlilch  the  state  sub- 
jects Its  coriwratione.  The  ai^lication  of 
this  rule  has  In  the  main  been  uniform  and 
consistent.  It  was  stated  with  clearness  and 
force  In  Lehigh  Coal  &  Nav.  Co.  v.  North- 
ampton Co.,  8  Watts  &  S.  334,  In  which  we 
held  that  the  "bed,  firm  bank,  and  towpath 
of  an  Incorporated  canal  are  not  taxable  as 
land,  *  •  *  nor  are  the  toll  bouses  and 
collectors*  offices  belonging  to  It  and  Incident 
thereto."  The  reason  given  was  that  theee 
were  a  necessary  part  of  the  canal  Itself, 
without  which  Its  business  could  not  be 
properly  carried  on.  Freight  and  passenger 
depots  upon  the  line  of  a  railroad  were  con- 
sidered In  Northampton  Co.  v.  Lehigh  Coal 
&  Nav.  Co.,  75  Pa.  St  461.  It  would  be  pos- 
sible to  discharge  passengers  and  freight  into 
the  streets,  and  so  dispense  with  such  struc- 
tures; yet  we  held  that  they  were  reason- 
ably necessary  to  the  business  of  the  railroad 
company,  and  constituted  a  part  ot  Its  cor- 
porate machinery  properly  employed  by  It 
as  Incident  to  Its  carrying  trade.  They  were, 
therefore,  not  taxable  by  the  local  authml- 
tlee.  This  rule  was  held  hi  Bolhxiad  Co.  v. 
McLenahan,  C7  Pa.  St  29,  to  include  all 
buildings  required  for  and  in  use  by  the  com- 
pany In  Its  ordinary  operations,  such  aa  water 
stations,  toll  houses,  watch  houses,  oil  houses, 
and  "whatever  buildings,  without  which  the 
railroad  would  not  be  a  complete  and  perfect 
railroad."  The  same  test  is  applied  impar- 
tially to  other  corporations.  In  Wayne  Co. 
Oom'rs  V.  Delaware  &  H.  Canal  Ca,  IB  Pa. 
St  351,  It  was  applied  to  a  water  company, 
and  Its  reservcrfr  held  to  be  protected  from 
local  taxaUon  as  real  estate.  In  West  Ches- 
ter Gas  Co.  V.  Chester  Co.,  30  Pa.  St  232,  It 
was  applied  to  a  gas  company.  In  Lacka- 
wanna Iron  &  Coal  Co.  t,  Lux^ne  Co.,  42 
Pa.  St.  424,  to  a  corporation  engaged  In  mak- 
ing and  manufacturing  iron.  In  the  latter 
case  we  said:  "The  public  works  of  corpora- 
tions, used  as  such,  with  ttielr  necessary  ap- 
purtenances, are  exempt  from  taxation;  but 
ail  the  property  owned  by  them,  whether 
real  or  personal,  is  liable  to  assessment  and 
taxation."  The  application  of  this  rule  to 
the  case  now  before  us  requires  us  to  affirm 
the  judgment  of  the  superior  court  for  the 
reason  that  repairs  are  reasonably  necessary 
as  an  incident  to  the  business  of  the  plalnUlf 
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eoQipany.  .  New  can  are  mercbandtae,  and 
can  be  bought  In  the  market  aa  they  may  be 
wanted.  LooxootiTes  may  be  obtained  In 
tbe  saziie  nuuiner,  Just  as  the  need  for  them 
becomee  apparent.  But  the  almost  infinite 
Tariety  of  tweakage  dae  to  constant  wear  and 
to  tbe  power  required  for  the  morement  of 
cars,  makes  it  necessary  for  a  railroad  com- 
pany to  maintain  sbope  at  convenient  places 
along  Its  line,  with  an  adequate  force  of  men 
and  tools  to  mend  and  make  fit  for  continual 
•ervice  all  its  appliances  of  transportation 
with  the  least  possible  delay.  Many  repairs 
can  be  made,  If  imly  the  mechanics,  with 
their  tools,  are  at  hand,  In  so  short  a  time  aa 
not  serloQsly  to  delay  the  movement  of  tbe 
cars,  on  which  they  are  needed;  while  serious 
delays  wonld  be  the  necessary  result  of  de? 
tachlng  them,  and  sending  them  to  some  geiF 
eral  repair  shop,  where  they  wonld  be  com- 
pelled to  Walt  their  tnm  for  the  attention 
needed.  If  such  a  system  was  compulsory 
iqxui  the  company.  Current  repairs  we  hold 
to  be  one  of  the  necessttles  ot  the  business 
of  transporting  passengers  and  freight  A 
shop  In  which  such  repairs  are  made  Is  rea- 
sonably necessary  as  part  of  the  corporate 
equliHuent  of  the  carrying  company,  and  can- 
not be  taxed  as  real  estate  by  the  local  au- 
thorities. It  is  thought  tbat  tbe  Case  of  East 
PeimqiTania  B.  Co.,  1  Walk.  (Pa.)  428,  is 
antfaority  for  a  contrary  doctrine.  In  that 
case  tbe  local  authorities  bad  assessed  with 
taxes  a  three-stMy  brick  building  at  tbe  cor- 
ner of  Sirth  and  Walnut  streets,  in  the  city 
of  Reading.  This  was  several  squares  away 
from  the.  railroad  of  the  company,  and  had 
no  connection  with  Its  track  or  raUroad  prop- 
erty. The  president  of  tbe  company  resided 
with  his  family  )n  tbe  bnllding,  and  had  his 
office  there.  Some  other  of  the  general  offi- 
ces of  the  company  were  located  In  the  same 
building.  The  company  defended  against 
the  payment  of  the  taxes  by  setting  np  the 
rule  adt^ed  In  S  Watts  &  8.  3S4,  and  alleging 
that  the  nse  of  the  building,  wherever  It 
might  be  located,  made  It  a  part  of  the  '*pnb- 
llc  works"  of  the  company.  We  did  not 
take  that  view  of  the  question,  bnt  held  tbat 
the  building,  having  no  connection  with  the 
defendant's  road,  was  no  more  a  necessary 
annirtenant  to  It  than  any  other  house  in  the 
dty  of  Reading  would  be  If  the  company 
cboee  to  rent  and  occupy  it  by  Its  officers 
or  employes.  The  company  might  prefer  to 
occupy  one  building  rather  than  another,  or 
find  one  more  ccmventent  than  another,  but 
neither  preference  nor  convenience  Is  the  test. 
It  Is  necessity  reasonably  r^arded  with  refers 
ence  to  the  purposes  tor  which  the  corporation 
was  organized.  So  far  tbe  Bast  Pennsyl- 
vania R.  Co.  Case  was  rightly  decided.  Bnt 
the  county  of  Berks  appealed  from  tbe  same 
judgment  and  the  cross  appeal  was  heard, 
decided,  and  reported  with  tbe  appeal  of  tbe 
Bast  Pennsylvania  R.  Ga.  stqira.  In  the 
latter  case  It  was  hdd,  upon  the  facts  as  then 
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before  the  conrt,  that  the  repair  shop  and 
blacksmith's  shop  in  nse  by  the  company  In 
ita  own  busmess,  and  neither  engaged  in  con- 
struction nor  In  custom  work,  was  subject 
to  local  taxation.  This  case  derives  no  sup- 
port from  the  cases  preceding  it,  nor  has  It 
upon  this  particular  point,  been  followed  by 
the  later  ones.  On  the  contrary,  the  dis- 
tinction between  construction  and  repair  has' 
been  generally  recognized.  In  Railroad  Co. 
V.  Vandyke,  137  Pa.  St  249,  20  Atl.  653,  the 
Bbopfi  operated  by  the  company  were  held 
liable  to  local  taxation  because  they  were 
maintained  "for  the  ccmstruction  and  repair 
of  its  locomotives  and  cars."  The  fact  that 
they  were  used  for  construction  made  them 
liable,  notwithstanding  repairs  might  also 
have  been  made  at  them.  This  distinction 
qeems  -to  us  to  rest  on  principle  as  well  aa  on 
tUe.  authority  of  our  own  cases.  The  business 
a  corpor&tlon  may  lawfully  do  must  be  defined 
by  its  charter.  If  It  Is  to  supply  a  municipali- 
ty with  water  or  gas.  Its  Implied  or  incidental 
powers  must  be  such  as  are  reasonably  nec^ 
essary  to  the  proper  performance  of  Its  fanc< 
tions  as  a  water  or  a  gas  company.  It  can- 
not manufacture  pipe,  because  It  may  need 
to  use  pipe  in  tbe  distribution  of  water  or  of 
gas.  It  cannot  engage  In  the  manufacture 
ctf  plumbers'  supplies,  because  it  might  be 
profitable  to  be  able  to  supply  its  custom' 
ers  with  such  goods.  Its  business  Is  one,— 
tbe  supply  of  water  or  gas,  as  It  may  be,  to 
its  customers,— and  to  this  It  must  devote  tta 
attention  and  confine  Its  operations.  It  Is  pre: 
clsely  the  same  with  a  railroad  company.  It 
is  given  great  privileges  and  franchises  to  en- 
able It  to  build  and  operate  a  line  of  railroad 
for  the  public  convenience  and  Its  own  pri- 
vate profit  It  must  devote  its^  to  the  busi- 
ness tor  which  the  state  has  created  U  and 
clothed  It  with  Its  powers  and  privileges. 
It  may  not  embark  In  the  mining  of  coal 
witbout  leave.  It  may  not  engage  In  the 
btislness  of  making  and  manufacturing  Iron 
and  steel,  or  in  the  production  of  textile  ta.b- 
rics,  or  in  the  estaUlshmrat  of  commercial 
houses,  <»■  any  other  business  enterprise  not 
Intident  to,  and  reasonably  necessary  for,  the 
successful  running  of  a  railroad.  It  may  im- 
prove its  road  to  any  extent  that  It  is  prac- 
ticable to  do.  It  may  avail  itself  of  the 
best-known  equipments  and  adjuncts  so  long 
as  they  are  equipments  and  adjuncts  only* 
and  make  Its  road  as  nearly  perfect  as  It  may 
be  able.  It  may  provide  the  best-known  tasr 
chlnery  and  the  means  for  keeping  It  as 
nearly  as  possible  In  constant  order  and  re- 
pair,  but  here  is  the  exterior  limit  of  its  ap- 
propriate field  ot  operations.  It  may  boy  the 
best  rails  and  cars  and  - engines  the  mami- 
facturing  establishments  of  the  world  can 
offer.  It  may  operate  them  with  the  highest 
sldil  It  can  command.  It  may  «npk>y  all 
necessary  mechanical  talent  to  keep  Its  road 
and  Its  rolling  stock  in  the  best  posslUe  stats 
of  t^^,  and  to  offer  the  public  the  greateBfe 
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effldeDcy  ind  safety  attainable  In  Its  bost- 
neea.  This  Is  the  legitimate  province  of  a 
railroad  company,  and  wltbln  it  Is  ample 
room  for  the  emidoyment  of  Ita  capital,  and 
for  the  exercise  of  the  highest  adnrinlstra- 
tlre  powers  within  Its  reach.  With  this 
province  It  moat  be  content  If  It  steps  ovw 
Its  boundary,  local  taxation  Is  among  the  pen- 
alties which  It  Incurs,  and  which  It  onght 
to  be  ready  to  submit  to  without  protest 
The  judgment  of  the  superior  coart  Is  affirmed 
toe  the  reasons  now  given.  The  Case  re- 
ported In  1  Walk.  (Pa.>  Is  distinctly  oremiled 
80  far  as  It  la  In  conflict  with  the  rule  Islfl 
domi  in  the  for^oliiit  opinion. 


OH  PL  St  28) 

OLBMENTS  et  nx.  r.  PfilLADBLPHIA  da 
(Supreme  Ooort  of  PennsylTanla.   Jan.  8, 

Natcbal  OAS^kaMOTAL  or  Pips  Like— bAHAOBB. 

1.  A  com[uny  engaged  In  ttie  production  and 
traQBportatioD  of  nataral  gaS,  haTing  acgnlred 
the  Hgbt  to  lay  lu  pipe  Une  over  alalnticrs  land 
nndtr  the  prorisiona  of  Oe  a«t  of  May  38. 1885, 
baa  Uie  liffxt  to  enter  apon  the  land  and  remove 
the  same. 

2.  On  the  removal  of  the  pipe  the  owner  of  the 
land  was  entitled  to  compeneation  for  any  actual 
injury  to  growing  grain  or  graas,  or  for  any 
auDstantial  injury  to  the  turf,  if  meadow  land, 
beyond  the  mere  opening  and  filling  of  the 
trench  ttt-wUcti  the  pipe  lay. 

Appeal  from  superior  court 

Action  by  H.  M.  Clements  and  wife  against 
the  t^hUadelphla  Company  for  damages  caus- 
ed by  the  r^noval  of  a  gas  pipe  over  plaintiflte' 
land.  From  a  Judgment  for  ^aintlflB,  affirm- 
ed hy  Bupodor  court;  defendant  appe^  Be- 
versed. 

DalzeU.  Scott  A  GordfO,  fof  appellant  J.  P. 
Himttf,  for  appelleea. 

WILLIAMS,  J.  This  caai  presents  a  some- 
what novel  question.  The  defendant  company 
Is  engaged  In  the  production  and  transporta- 
tion of  natural  gas.  In  1888  It  acquired,  by 
proceedings  under  the  act  of  Hay  29, 1885,  the 
right  to  lay  Its  Hue  of  pipes  by  means  of  which 
Its  gas  was  transpwted  to  oonsomers  in  and 
upon  the  lands  of  the  plalntifls,  and  damages 
were  duly  asseesed  and  paid  to  them  for  the 
Injury  sustained  by  reason  of  the  appropriation 
of  the  easement  to  the  uses  of  the  company. 
In  1803  the  wells  suppling  this  pipe  line  ceas- 
ed to  produce  natural  gae  in  marketable  quan- 
tity, and  the  line  became  useless.  It  was  abah- 
doned  as  a  Une  of  transportation,  and  the  pipe 
compoEdng  It  became  naeless  where  ft  wds,  and 
was  taken  and  removed.  It  had  been 
burled,  as  "the  law  required,"  not  less  than 
two  feet  below  the  snrface,  and  Its  removal 
required  the  opening  otf  the  trench  In  which  It 
had  been  placed,  the  lifting  of  the  pipes  to  the 
snrface,  and  the  baullng  of  them  away  upon 
wagons.  This  was  done  in  Martdi,  1693,  and 
this  action  wais  tbereopon  brought  to  recover 
the  damages  sustained  by  the  plalntiffa  in  con- 


sequence  of  this  abandonment  and  removal  of 
the  Une  from  thdr  luida.  The  question  thns 
raised  Is  over  the  measvre  of  damages  to 
whldt  the  plalntlfh  are  entitled.  TWs  must 
depend  on  the  consldostlon  of  two  preliminary 
qnestlona:  First  What  was  the  character  and 
extent  of  the  easement  acquired  the  defoid- 
ant  under  the  proceedings  had  under  the  act 
at  May  29.  188S?  Thla  la  a  question  eC  law. 
The  other  la  to  what  extent  at  all,  the  de- 
fendant haa  exceeded  the  llndts  (tf  Its  rl^ 
under  the  easement  so  acquired.  Thla  Is  a 
qoeatlon  of  fact. 

The  act  of  188B  eoitfen  tiie  ligbt  of  eminent 
domain  "for  the  laying  of  pipe  lines  tor  tte 
transportation  and  dlstribntlon  of  natural  gaa" 
to  be  exerdaed  in  the  manner  pointed  eat  If 
the  line  la  laid  "upon  oe  over  lands  cleared  and 
used  for  agricultural  purposes,  tbe  line  of  piye 
shall  be  Iniried  at  least  twenty-four  Inches  be- 
low the  surface:  and  If  any  line  of  p^  abaH 
be  hUd  over  or  through  any  waste  or  «ood 
land,  which  shall  be  changed  to  farming  land, 
then  It  shall  be  the  duty  of  the  corporation  to 
Immediately  bury  the  said  pipe  to  the  depth  tt 
at  least  twenty-fomr  Indies  as  aforesaid."  The 
easement  acquired  by  tbe  company  Is  for  tbe 
laying  of  tbe  gas  pipe  beneath  the  sorface  oi 
deared  land,  or,  aa  ezimsBed  by  the  act  tk- 
sdf,  for  "btUTlog"  the  pipe  at  least  24  Inches 
below  the  surface  bi  all  suCh  Unds.  Tbe  com- 
pany does  not  reqhlre,  nor  Is  It  to  the  Interest 
of  the  landowner,  that  It  diould  appropriate  a 
deflnlte  strip  oC  surface  of  12  feet  in  width, 
as  suggested  by  the  learned  jtidge  of  the  court 
below,  or  of  any  other  width,  to  which  It  shall 
have  an  exclusive  rl^t  of  possession  as  against 
the  landowner.  What  la  needed  the  qkms 
under  the  surface  in  which  the  pipe  may  rot 
together  with  the  right  to  deposit  or  "bury"  it 
'  ont  of  the  landowner's  way,  and  the  right  ot 
access  to  it  for  parposea  of  maintenance  and 
repairs.  Subject  to  the  easement  so  defined, 
the  landowner  continues  In  the  possession  aod 
use  of  the  entire  surface  as  freely  as  be^n 
the  "burial"  of  the  pipe  took  place;  and,  if  the 
burial  of  the  pipe  is  properly  d<me,  and  tbe 
joints  are  made  Becure,  the  presChce  of  th^ 
pipe  line  under  die  soil  will  la  no  way  Interfere 
with  Its  cultivation  or  use.  Bdt  the  unldoked 
for  failure  of  the  gaa  wells  compels  the  aban- 
dohment  of  the  Une  as  a  means  of  tranqiortlng 
and  dlstrltratlng  gaa  It  had  no  value  for  ady 
other  purpose.  The  material  belonged  t*  the 
company,  and  It  had  a  dear  right  to  remove 
the  pipe  from  Its  bed,  and  utittce  It  In  what- 
errer  manner  ml^t  seem  best  The  |noc6ed- 
ings  under  the  right  of  eminent  domain  bad 
not  affected  the  title  to  tbe  pipe,  or  Imposed 
any  obligation  upon  the  company  to  maintain 
tbe  line  any  longer  than  Its  own  latereste  might 
dictate.  The  sole  object  and  effect  of  tbe  ap- 
pn^latlon  was  to  secine  tbe  right  to  transport 
nattu-al  gas  across  the  lands  of  the  plainflfft 
in  the  manner  provided  for  by  tlie  act  of  1886. 
Tlie  damages  were  assessed  wttb  reference  to 
the  fact  that  the  oonquBir  acqidred  thereby  a 
right  to  enjoy  the  eaoonent  Indii^nltdy*  Tat 
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If  It  bftppoKd  tbat  the  supply  for  wfalcli  the 
pipe  line  affcH^dH  ttte  means  at  tranflpottatloft 
sbotild  ceaBe,  It  wilB  wldUn  the  hnowledge  aoA 
contemplation  of  the  parties  that  the  line 
would  become  nseless,  and  that  Its  abandou- 
ment  most  foUow.  In  euch  a  contingency  tb^ 
company  may  surrender  the  casement  for 
which  It  has  paid,  and  remove  Ita  plpea  tram 
the  land.  This  to  In  ease  of  the  own«r.  A 
right  of  entry  exists  for  this  purpose,  and,  If 
the  remoTal  to  ocnducted  with  a  due  regBiU 
to  the  interests  and  xi^ts  of  the  landowner, 
there  to  no  gtovaad  for  complaint  on  hto  part 
that  the  easement  baa  b«en  Hurrcudered  by  a 
-removal  of  the  material  that  had  been  "burled" 
in  his  soU.  Bat  if  the  work  to  not  prcperly 
done;  If  the  trench  to  left  open,  or  but  partial- 
ly filled;  If  the  growing  crops  or  grass  are 
broken  down  or  destroyed,  or  the  turf  unneces- 
sarily cut  Into  or  Injured,—- the  owner  has  a 
.right  to  compUUn.  Xlie  right  o£  entry  was  In- 
cident to  the  laying  and  care  of  the  line  while 
the  easement  was  being  enjoyed,  and  whoi  Its 
enjoyment  was  no  longer  possible  It  was  an  In- 
cident to  the  right  to  i^thdraw  from  the  land, 
and  surrender  the  privilege  acquhred  under  the 
rif^t  ol  eminent  domain.  But  neither  while 
the  line  was  in  use,  nor  after  Its  mc  had  ceas- 
ed, did  the  right  of  entry  authorize  the  doing 
of  any  substantial  Injury  to  the  owners  beyond 
the  burying  or  removal  of  the  pipe  In  the  best 
way  practicable.  If  It  was  to  the  Interests  of 
the  company  to  remove  Its  pipe  In  wet  weath- 
er, and  In  doing  so  to  drive  over  the  plaintiffs' 
delds  on  the  dry  est  routes  It  could  find,  thereby 
Injuring  the  crops  or  grass,  there  Is  no  reason 
why  It  ^ould  not  pay  for  the  Injury  so  done. 
The  measure  of  the  damageeto  which  the  plain- 
tiffs are  entitled  Is  the  extent  of  the  Injury 
done  them  by  the  removal  bf  the  pipes  at  an 
Improper  time,  or  in  an  improper  manner.  The 
nature  and  extent  of  the  easement  permitted 
the  cultlTatton  of  the  surface  over  the  pipe 
line  in  subordination  to  the  rights  of  the  com- 
pany to  enter  up<m  it  whenever  such  entry  be- 
came necessary.  If.  because  of  an  exercise  of 
the  right  of  entry  incident  to  the  eaaement, 
growing  crops  were  disturbed,  this  was  dam- 
num absque  injuria  aa  to  the  surface  necessari- 
ly occupied  tot  the  purposes  for  which  the  en- 
try was  properly  made.  An  entry  for  the  pur- 
poses of  ronoval  stands,  however,  upon  some- 
what different  grounds.  It  to  not  made  be- 
cause of  the  necessities  of  transportation,  but 
because  they  no  longer  exist  It  is  therefore 
the  duty  of  the  company  to  make  the  removal 
at  the  time  and  in  the  manner  best  adapted  to 
the  pnrpoM  and  least  harmful  to  the  landown- 
er. It  to  the  duty  of  the  company,  upon  a  sur- 
render of  Its  easement,  to  fill  the  trench  it  has 
opened  so  as  substantially  to  restore  the  sur- 
face of  the  land,  and  Its  failure  to  do  so  to 
Just  ground  of  complaint  It  should  make  com- 
pensatl<Hi  for  any  actual  injury  to  growing 
graih  or  grass,  and,  if  the  field  be  in  meado#, 
for  any  snbbtantlal  injury  to  the  turf  l^eyond 
the  me^  opehlng  and  filling  of  th*  toendi  In 


which  the  lB7'  Subject  however,  t»  the 
limitations  now  Indlcftted.  It  has  the  licht 
enter  and  remorre  tta  pipe  without  being  Uabto 
aa  a  treqpatsv  therefw.  The  Judgment  Ja  z»- 
vu-sed,  that  the  proper  measure  ttf  danagea 
may  be  given  to  the  Jmr*  &  Tvntra  tulta 
da  novo  la  ftwarded. 


on  pa.  St.  «) 
OOUMONWBAI/TH  v.  PEOPLB'S  PAS8. 
BY.  CO. 

<Sapi«i]fe»  Oenrt  of  Pewuvtvaala.  Jan.  9, 

TlXATlOV  — '  tNDBBTBDNfcSft    OF   OoBTOtUTIOltfl — 

THBlsoBkH'!  Rbfort— Bbsdbh  op  PaooK 
A  teport  by  tiu  treasurer  of  a  eorporatloii 
to  the  auditor  ge  ieral  of  Its  iadebtedneas  averred 
that  the  amount  of  such  iDdefateanesB  owned  by 
residents  and  nonresidenta,  •  *  •  as  neany 
as  the  same  can  be  ascertained  after  dlUgeat  m- 
quiry  havini  been  inad&"  had  been  corxcotly  f«- 
tunied;  and  tbat  the  "amoDnt  thereof  held  or 
owned  by  persons  whose  residence  cannot  be  as- 
certained alter  diligeDt  and  careful  iaqulry*  was 
correctly  stated,  add,  that  such  avennents  ware 
not  sufficiently  specific  and  prima  facie  tru^  ao 
aa  to  cast  on  the  conmionwealth  the  burden  of 
proTlDg  that  tlie  treasurer's  duties  had  not  been 
fulfiUed,  under  Act  Jane  SO,  1S85,  which  feqvirea 
such  treasurer  to  assess  the  tax. on  corporate 
loans  against  resident  owners,  and  to  report  to 
tbe  auditor  general  how  much  of  the  corporate 
Indebtednesa  is  owned  residents  of  the  state* 
aa  neariy  aa  the  same  can  be  asoertalned. 

Appeal  ttom  court  of  commoo  pleaa,  t)auphln 
county.  , 

Appeal  to  the  court  of  common  pleaa  by 
the  People's  Passenger  ttallway  Company 
from  the  account  settled  by  the  auditor  gen- 
eral and  state  treasurer  for  tax  on  loans  an'd 
bonded  Indebtedness  of  said  company  for 
the  year  ending  December  31.  1896.  From 
a  Judgment  In  favor  of  the  commonwealtH, 
the  company  appeals.  Affirmed. 

The  flndinga  of  fact  and  opinion  of  Ute 
court  of  common  plena,  are  aa  follows  (Mo- 

Phersott.  J.)t 

Findings  of  Fact 
"This  case  was  tried  without  a  Jury,  un- 
der the  provisions  of  the  act  of  1874.  We 
find  the  facta  to  be  as  follows:  (1)  The  de- 
fendant is  a  domestic  corporation.  During 
the  year  1885  Its  indebtednesa  was  $750^000, 
evidenced  by  three  series  of  bonds,  each  se- 
ries being  secured  by  a  separate  mortgage. 
(2)  Of  this  amount  $10,000  was  held  and  own- 
ed by  a  corporation  of  Pennsylvania  paying 
tax  upon  its  capital  stock;  $278,000  waa 
held  by  domestic  corporations^  aa  trustees, 
agents,  or  attorneys  in  fact  or  by  individ- 
ual residents  of  Pennsylvania,  either  aa 
agents  or  trustees  or  in  their  own  right; 
$17,000  was  held  by  nonresidents;  and  $417,- 
000  was  held  by  persons  concerning  whose 
residence  defendant's  treasurer  reported 
that  it  could  not  be  ascertained  after  61U- 
gent  and  -careful  inquiry.  Of  the  last-men- 
tioned Item,  $67,000  was  held  In  1896  by  do- 
mestic corpnrAtJoDS  as  trustees*. w  hx  do- 
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nitattc  coiporatlons  harlng  no  capital  stock, 
•aa&  paying  no  tax  upon  capital  stock.  (8) 
the  defendant's  bonds  are  all  coupon  bonds, 
ttie  coupons  being  payable  to  bearer.  In- 
terest coupons  are  ordinarily  presented  by 
the  messengers  of  banks,  brokers,  and  otber 
collecting  agencies,  who  rarely  know  or  re- 
fuse to  disclose  the  names  of  the  owners  of 
the  bonds  or  coupons.  (4)  Concerning  the 
diligence  of  the  defendant's  treasurer,  the 
testimony  la  vague  and  unsatisfactory.  It 
has  failed  to  couTlnce  us  that  the  proper 
search  was  made  after  the  owners  of  the 
bonds.  The  treasurer  does  not  state  the 
facts  from  which  he  draws  the  following 
important  Inferences:  That  be  'made  every 
possible  effort  to  ascertain  the  resldeitce  of 
the  holders';  that  'the  most  thorough  Inves- 
tigation possible  *  *  *  has  failed  to  dis- 
close the  ownership  of  the  bonds  •  *  * 
farther  than  Is  above  shown';  and  that  he 
baa  "no  means  of  knowledge'  that  any  other 
bonds  than  those  reported  were  held  in 
Pennsylvania.  It  does  not  help  the  matter 
to  add  with  like  vagueness  that  'the 'sources 
from  which  coupons  were  received  would 
seem  to  Indicate  that  the  bonds  the  owner- 
ship of  which  conld  not  be  ascertained  as 
above  shown  were  wholly  outside  of  the 
state,'  In  a  word,  the  ti;easurer  gives  his 
figures  In  lump  sums,  without  schedules  of 
persons  and  Items,  does  not  state  how  be  ob- 
tained the  information  upon  which  he  acted, 
failed  to  specify  what  that  information  was, 
and  draws  his  own  conclusion  (which  we 
are  asked  to  accept  without  the  means  of 
verifying  Its  accuracy),  that  his  Investiga- 
tion has  been  the  most  thorough  Investiga- 
tion possible,'  and  that  he  has  made  'every 
possible  effort*  Obviously,  such  an  Infer- 
ence is  equivalent  to  a  decision  of  the  point 
In  controversy,  and  this  Is  not  within  his 
province.  It  Is  bis  duty  to  detail  the  various 
steps  be  has  taken,  and  thereupon  it  be- 
comes the  duty  of  the  court  to  decide  wheth- 
er he  has  made  diligent  Inquiry,  A  treasur- 
er's report  may  In  Itself  furnish  sufficient 
evidence  of  diligence;  but  from  some  source 
the  court  must  learn  what  he  has  done  be- 
fore It  is  possible  to  draw  the  Inference  that 
be  has  discharged  his  full  duty.  From  the 
evidence  now  offered,  we  cannot  avoid  the 
finding  that  the  defendant's  treasurer  did 
hot  use  due  diligence  and  care  In  making  in- 
quiry during  the  year  In  question.  Accord- 
ingly, the  company  Is  liable  for  his  default." 
Conclusion  of  Law. 
"The  commonwealth  Is  entitled  to  recover 
im  follows: 

PrincipBl..  four  mills  on  f728,000. .. .  «2,8»2  00 
Less  tteuor^s  commission   144  60 

Balance   «2,747  40 

Inl««t  at  12  per  cent.,  from  October 

30,  1896,  to  iSBxA  30,  1807   137  38 

Attorn^  general's  oommisaion   137  38 

Total   «3,022  16 


**F6r  which  amount  the  protbMiotary  Is  di- 
rected to  enter  judgment,  If  exceptions  are 
not  filed  according  to  law." 

Defendant's  Exceptions. 

"(1)  The  learned  court  erred  In  not  finding 
as  a  fact  that.  In  the  blank  form  presciit)ed 
by  the  auditor  general,  defendant's  treasurer 
did,  for  the  year  1891^  make  to  the  aoditor 
general  the  following  rcQwrt  and  acconsMny^ 
Ing  schedules,  viz.: 

"  'Report  of  Loans,  viz.:  Scrip,  Bonds,  Mort- 
gages, Promissory  Motes,  Bills,  Judg- 
ments, Certificates,  or  Othw  Evidences  of 
Indebtedness,  Issued  or  Assumed  by  Uie 
People's  Passenger  Railway  Company 
for  the  Tear  Ended  December  Sls^  1686. 
Address  of  Oompanj:  FhUadelpUa* 
Penna. 

**  'Date,  November  4.  189S. 
**  To  the  Auditor  General  of  Pennsylvania: 
In  accordance  with  the  provisions  of  the 
fourth  section  of  the  act  of  June  80.  1886, 
and  the  first  section  of  the  act  of  June  8, 
1891,  and  the  requirements  of  your  depart- 
ment. I  make,  as  treasurer  of  the  above-nam- 
ed corporation,  the  following  report  of  the 
indebtedness  of  said  company  for  the  year 
1896;  and  I  do  also  hereby  assess  each  and 
every  of  the  scrip,  bonds,  and  other  evi- 
dences of  ite  Indebtedness  at  Ita  nominal 
valne,  and  report  the  amount  of  Indebted- 
ness of  the  corporation  owned  by  residents 
of  the  commonweilth,  and  others,  as  neaily 
as  the  same  can  be  ascertained,  at  follows: 

Nominal  par  valne  of  all  scrips 
bonds,  mortgages,  promissory  notes 
(except  Dotes  diacoonted  or  nego- 
tiated by  banks  or  savlDga  in^to- 
tioQB),  penal  or  angle  oills,  judg- 
ments, or  other  evidences  of  in- 
debtedness held  or  poBseflsed  by 
any  penm,  perBoos,  co-partner- 
ship, nnincoiporated  association, 
oDmpany,  joint-stot^  aasociatitn 
or  company,  limited  partnership, 
bank,  or  corporation,  in  hla^  her, 
their,  or  its  own  right,  or  aa  ac- 
tive trustee,  agent,  attorney  In 
fact,  or  in  any  otber  capacity,  for 
the  use,  benefit,  or  advantage  of 
any  other  peisoo*  association, 
partnership  company,  or  corpora- 


tlon.   Total  Indebteaness 


$760,000  00 


Nominal  par  value  of  said  indebt- 
edness  owned   by  nonroridoits 

Pennsylvania  

Nominal  par  value  of  said  indebt- 
edness add,  owned,  or  possessed 
by  individnal  residents  of  Penn- 
sylvanla,  or  by  any  co-partner- 
snip,  unincorporated  association,  See  psM  i 
coi^pany,  joint-stock  association  hareiA 
or  company,  limited  partneiabip, 
bank,  or  corporation.  In  thdr  own 

right   

Hdd,  owned,  or  possessed  by  them 
as  trustee,  agent,  attorney  in 
fact,  at  in  any  other  capadty. . . 

"  '[Signed]      D.  C.  Golden.  Treaanrer. 
"  'State  of  Pennsylvania,  County  of  Phlla- 
delphla-HSS.:  On  this  seventeenth  day  of  De- 
cember, A.  D.  1885.  personally  appeared  be- 
fore me,  a  notary  public  la  and  tea  the  conn^ 
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t7  aforesaid.  D.  a  Golden,  treasurer  of  the 
said  company,  who,  being  duly  Bwom  ac- 
cording to  law,  did  depose  and  saj  that  the 
foregoing  report  and  the  attached  schedule 
of  Indebtedness,  with  the  amonnts  owned  by 
rraldents  and  nonresidents  of  Pennsylvania, 
respectively,  as  nearly  as  the  same  can  be 
ascertained,  after  diligent  Inquiry  having 
been  made,  Is  correct  and  true. 

'  "  '[Signed]       D.  C.  Oolden,  Treasurer. 

'"Sworn  and  subscribed  before  me,  the 
day  and  year  last  aforesaid. 

'[Seal.]  Wm.  F.  Boyd,  Notary  PnbUc* 


"(2)  The  learned  court  ezred  In  not  finding 
the  facts  set  forth  m  the  undisputed  affidavit 
of  defendant's  treasurer,  which  was  admitted 
In  evidence  without  exception,  as  follows: 
"  'Commonwealth  of  Penn^Ivanla  vs.  Peo- 
ple's Passenger  Railway  Company.- 
"  'In  Dauphin  County  Common  Pleas.  No. 
612,  Commonwealth  Docket,  1806. 

"  'State  of  Pennsylvania.  City  of  Phlladel- 
phla—M.:  On  this  lOtb  day  of  December,  A- 
D.  1806,  before  me,  a  notaiy  public  in  and  for 
said  state,  residing  In  said  city,  personally 
peared  D.  0.  Golden,  who,  being  hy  me  duly 
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Total  tmotmt  of  Indebted- 
cess. 


Amount  thereof  held  and 
owned  by  corpor&tloiU  of 
Fennsylnnla,  In  their 
own  right.*  inoludlng 
loans  bud  oy  national 
banks. 


Amount  thereof  held  by 
domestio  corporations  as 
trustees,  agents,  or  at- 
torneys in  uct,  or  by  In- 
dividual residents  of 
PennaylTania,  wbetber 
as  agents  or  trustees,  or 
In  their  own  right. 


Amount  thereof  held  by 
state  banks  or  savings 
instltntlons,  not  includ- 
ing those  held  tv  na- 
tional' 


Amount  owned  bj  non- 
resldents. 


Amount  thereof  held  or 
owned  by  persons  whose 
Tesldeoce  cannot  be  a»- 
certatned  after  diligent 
and  careful  Inquiry. 


Date  of  Inoe  of  loana. 


BatAlBtsmt. 


Inteiest,  if  any,  paid  dur- 
ing tax  yeu:  If  none 
pud,  soitata 


Date  of  peyment  or  Mtls 
fkctlonor  Iomi, 


1.1 
9I 


Is 
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•won  ueoriUag  to  law,  did  dcswie  and  uy 
u  USHinn,  rli.:  *^  am  fhe  treaaorer  ot  ttie 
PeoplA's  PasBenger  Ballway  Company,  and 
waa  aaOi  treaaiinr  In  1896.  Tbe  bonded  In- 
daMednen  of  tbe  Bald  companj  daring  said 
year  was  9TGO.00O,  ae  reported  by  me  to  tbe 
auditor  general,  Morember  4,  1800,  consisting 
of  tbree  separate  loans,  as  fdlows,  vis.:  First 
mortgage,  five  per  cent  bonds,  9285,000;  flist 
mortgage,  seven  pa  cent  bonds,  9219,000; 
consoUdvted  morlKago,  fire  per  cent  bonds, 
|M6,000.  T  oisde  every  poiustble  effort  to  u- 
eertaJD  the  residence  ot  the  boldors  of  tbese 
bonds  In  the  year  1895,  with  fbe  following  re- 
sult: Interest  upon  the  Qrat  mortgage,  seven 
per  cent,  bonds  is  payable  Jannary  lOtb  and 
Jnly  15th  In  each  year.  At  the  payment  of  In- 
tttest  doe  January  15th,  1885,  910,000  of 
ttiese  bonds  were  held  by  the  Spring  Garden 
Kre  Insurance  Company,  a  corporation  of  the 
state  of  Pennsylvania,  paying  tax  open  Its 
capital  stock;  91M.00O  were  held  by  Indlvld- 
0*1  residents  of  Pennsylvania,  or  by  corpo- 
rations or  others  In  trust;  $15,000  were  held 
nqpresldents  ot  Fennsylvanbi.  At  the  pay- 
mentl  of  the  Jnly  Interest  $10,000  were  held 
1^  the  Spring  Gatden  Insurance  Company, 
$102,^  by  retidents  of  Pennsylvania,  and 
9i7,<MX>  by  nonresidents.  The  Iqtereet  upon  the 
first  mortgage,  five  per  cent  bonds,  $286,000, 
Is  also  payable  January  15th  and  July  15th. 
At  (he  date  of  the  January  payment  of  Inter- 
est, ^^9,000  w»e  held  by  Individual  residents 
ot  Pennsylvania,  or  by  corporations  In  trust, 
and  $237,000  by  persons  whose  residence  could 
not  b^  ascertained.  At  the  payment  of  the 
Jnly  ^t^reat.  $38,000  were  held  by  Individual 
residents  (rf  Pennsylvania,  or  by  corporations 
In  tnjbt  and  $252,000  by  persons  whose  resi- 
dence [  could  not  be  ascertained.  Upon  the 
consolidated  mortgage,  five  per  cent,  bonds, 
$216,000  Interest  Is  payable  March  and  Sep- 
tembtf.  At  the  payment  of  Uit««st  March 
1,  18^,  $32,000  of  these  bonds  wa%  held  by 
Ipdlviduid  residents  of  Pennsylvania,  or  by 
corpoiiatlons  in  trust  and  $214,000  by  persons 
whose  residence  could  not  be  ascertained.  At 
the  payment  of  September  Interest  $36,000 
were  iheld  by  residents  of  Pennsylvania,  or 
by  corporations  In  trust  and  $210,000  by  per- 
sons whose  residence  could  not  be  ascertained, 
l^e  company's  bonds  are  all  coupon  bonds, 
the  coupons  being  n^tlable  and  payaUe  to 
bearer.  Coupons  representing  the  interest 
upon  those  Iwnds  mentioned  above  as  held 
or  owned  by  persons  whose  residence  could 
not  l>e  ascertained  were  presented  by  l)anks, 
t)£oker8,  and  other  collection  agencies 
through  tbeli  messengers,  who  either  did 
not  linow  or  refused  to  disclose  tbe  names 
ot  the  owners  of  tbe  .bonds  from  which  the 
said  coupons  had  been  detached.  Tbe  most 
thorough  investigation  possible  for  me  to 
make  has  failed  to  disclose  the  ownership 
o{  the  bonds  of  the  company  In  1805  far- 
ther ibaxk  Is  above  shown.   I  bave  no  knowl- 


edge^ or  means  knowledge,  tiiat  any 
other  than  the  bonds  above  reported  are. 
or  were  in  1806,  held  or  owned  by  resi- 
dents of  Pennsylvania,  or  by  corporatloiui 
of  ^nnsylvanla  or  others  in  tmst  Tbe 
Bonrces  from  which  the  coopons  were  re- 
ceived would  seem  to  Indicate  that  the  bonds, 
the  ownenthlp  of  which  coald  not  be  as- 
certained aa  above  ahown,  w^  wholly 
ontolde  of  the  state.  All  of  which  ia  cpr^ 
rect  and  tme  according  to  tbe  best  ot  my 
knowledge,  information,  and  belle! 

-  •  "[Signed]  D.  a  Golden.'* 

***8wom  and  snbscrtbed  before  me,  the 
day  and  year  aforesaid. 

"•[Seal.]  Wm. F. Boyd.  Notary  PnbUc.' 

**(S)  The  learned  conrt  erred  In  Its  fonrttk 
finding,  as  follows,  via.:  'Oonceming  the  dil- 
igence of  the  defendants  treasurer  the  tes- 
timony Is  vagve  and  nnsaiisfactory.  R  has 
failed  to  convince  us  that  the  proper  search 
was  made  after  the  owners  of  the  bonds. 
The  treasurer  does  not  state  the  facts  from 
which  he  draws  the  following  Important  in- 
ferences: That  he  "made  every  possitde  ef- 
fort to  ascertain  the  residence  of  the  hold- 
ers"; that  "the  most  thorough  Investigation 
possible  •  •  •  bas  failed  to  disclose  the 
ownership  of  the  bonds  *  *  *  farther 
than  Is  above  shown";  and  that  I^e  haa  "no 
means  of  knowledge"  that  any  other  bonds 
than  those  reported  were  held  in  Pennsyl- 
vania. It  doea  not  help  the  matter  to  add 
with  Uke  vagueness  that  "tbe  sources  from 
which  conpona  were  received  would  se^m  to 
Indicate  that  the  bonds,  the  ownership  of 
which  could  not  be  ascertained  as  above 
shown,  were  wholly  outside  of  tbe  State."  In 
a  word,  the  treasurer  gives  bis  figures  in 
lump  sums,  without  schedules  of  persons 
and  Items,  does  not  state  how  he  obtained 
tbe  Information  upon  which  he  acted,  failed 
to  specify  what  that  information  was,  and 
draws  hlg  own  conclusion  (which  we  are 
asked  to  accept  without  the  means  of  veri- 
fying Its  accuracy),  that  his  Investigation 
has  been  "the  most  thorough  Investigation 
posslUe,"  and  that  he  has  made  "every  pos- 
sible effort"  Obviously,  such  an  inference 
Is  equivalent  to  a  decision  of  the  iK>Int  in 
controversy,  and  this  Is  not  within  bis  prov- 
ince. It  Is  his  duty  to  detail  the  various 
stepp  he  has  taken;  and  thereupon  It  be- 
comes the  duty  of  tbe  court  to  decide  wheth- 
er he  has  made  diligent  Inquiry.  A  treas- 
urer's report  may  In  Itself  furnish  sufficient 
evidence  of  diligence;  but  from  some  source 
the  court  must  learn  what  he  has  done,  be- 
fore It  Is  possible  to  draw  the  inference  that 
he  has  discharged  his  full  duty.  From  tlie 
evidence  now  offered,  we  cannot  avoid  the 
flndtng  that  the  defendant's  treasurer  did 
not  iise  due  diligence  and  care  in  making  In- 
quiry during  the  year  In  question;  Accord- 
Ipgly,  the  company  Is  liable  for  hl^  default' 

"(^  The  learned  court  erred  in  not  finding 
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u  a  conclusion  of  law  tlmt  the  r^rt^  and 
the  BCliednles  which  form  part  thereof,  bar- 
ing been  made  by  defendant's  treasurer  (the 
officer  designated  by  the  fourth  section  of 
the  act  of  June  80,  1880).  under  oath,  must 
be  presumed  to  be  corrsct,  in  the  abKmce  of 
proof  to  the  oontrary. 

"(6)  The  learned  court  erred  In  not  sua- 
talning  the  first  objection  Q>eclfled  In  de- 
fendant's appeal,  said  objection  being  as 
follows,  via.:  *In  the  settlement  of  account 
hereby  appealed  from,  tax  to  the  amount  ot 
f  1,680,000  is  charged  upon  $472,S00  of  bonds, 
none  of  which  are  known,  or  can  be  ascer- 
tained to  be  beldt  or  to  hare  been  held  or 
owned,  at  any  time  during  the  year  1S8S  by 
rertdents  of  Pennsylrania.  The  state  cannot 
lawfully  Impose  a  tax  upon  property,  per* 
sons,  or  business  not  within  her  Jurisdiction. 
The  acts  of  June  30.  1886,  June  1,  1880.  and 
June  8, 1881,  cannot^  nor  can  either  or  any  of 
them,  be  construed  to  xequire  the  company, 
or  the  txeasurer  thereof,  to  retain  a  tax  from 
Interest  paid  upon  bonds,  save  such  only  as 
are  held  residents  of  Pennsylvania;  or, 
If  they  can,  tiiey  are  roid,  because  in  con* 
fllct  with  section  10  of  article  1  of  the  con- 
stitution of  the  United  States,  as  impairing 
the  otdlgatlon  of  contracts.  And  the  state 
of  Pennsylvania,  having  forced,  or  attempt- 
ed to  force,  ui>on  the  company  appelant,  an 
obligation  to  act  as  tax  collector  not  pro- 
vided for  in  its  charter,  cannot.  In  any  event, 
hold  the  company  responsible  for  failure  to 
collect  a  tax  upon  bonds  until  it  shall  be 
ithown  tiiat  said  bonds  are  taxaUe  by  reason 
of  their  ownership  within  the  state.' 

"(6)  The  learned  court  erred  1&  not  sustain- 
lug  the  eighth  objection  specified  in  defend- 
ant's appeal,  said  objection  being  as  follows. 
Til,:  'All  the  Indebtedness  of  ttie  corpora- 
tl<m  appellant  is  evidenced  1>y  bonds  which 
have  attached  to  them  coupons  representing 
the  interest  from  time  to  time  accroing, 
whi<di  coupons  are  payable  to  bearer*  and 
are  detacbaUe  from  all  said  bonds,  and  are 
separate  and  distinct  ccmtraets,  possessing 
all  the  attributes  of  commercial  paper,  the 
title  to  which  passes  by  delivery;  and  the 
same  may  be  owned,'  and  oftra  are  owned, 
when  presented  for  payment  persons 
other  than  those  who  own  the  bonds  to 
which  they  were  originally  attached;  and  If 
the  act  of  June  30,  1885,  the  act  <tf  June  1, 
1888,  or  the  act  of  June  8,  1881,  requires  the 
company  to  "vrtthhold  ftom  persons  owning 
and  presenting  the  coupons  a  tax  due  upon 
bonds  owned  by  other  penKms,  then  the  said 
act  Impairs  the  obligation  of  the  contract 
between  the  company  and  the  owner  of  the 
coupon,  and  is  In  conflict  wltii  section  10  of 
artide  1  of  the  constitution  of  the  United 
States,  and  Is  therefore  void.' 

"(7)  The  learned  court  erred  in  Ito  con- 
clusion of  law  as  follows,  vis.: 

**  ^nie  comuKmwealtb  la  entitled  to  recov- 
er as  follows] 


Frlndpal.  four  mills  on  9138^....  98.882  00 
Less  treasnrer's  oommtwloo, 144  00 

Balance  $2,747  40 

Interest  at  12  per  cent,  from  October 

30,  1S86,  to  Match  80,  1887   137  88 

Attorney  g^ttzal's  Commisaton......      137  38 

*    Total    98,022  16 

**Vm  wUcb  amount  tiie  prothonotary  Is 
directed  to  enter  judgment.  If  exceptions  are 
not  filed  according  to  law.' 

**(8>  The  learned  court  erred  in  not  finding 
that  the  defendant  company,  havhig  qpcm  a 
similar  report  and  similar  testimony  been 
held  lif  tills  court  to  be  not.UalOe  for  a  tax 
on  bonds  held  hy  persons  of  unknown  xesi- 
d»ce  for  the  year  1680,  la  Commonwealth 
agahist  People's  Pass.  By.  Oo.,  No.  886,  Sept 
T.,  1801,  in  Dauphin  common  pleas,  it  cannot 
reasonably  be  expected  to  make  a  different 
rqiort  for  188{^  or  to  detail  at  greater  loigth 
file  st^  taken  hy  defendant  or  Its  tmsurer 
to  ascertain  the  residence  of  the  bondlK^ders 
to  1890. 

"(9)  The  learned  court  enred  In  not  flnfflng 
aa  a  cwduslim  of  law  that  d^Midant*«  treas- 
urer having  reptntod  to  the  waSttar  gmoal 
under  oath,  for  the  year  1886,  that  the 
amount  of  d^ttidanf  s  tndebtedness  Nmned 
by  resldento  and  nonresidents  of  Pennsyl- 
vania, respecttvcdy,  as  nearly  ai  the  same 
can  be  ascertained  after  diligent  inquiry  hav- 
ing been  made,*  and  also  the  •amount  there- 
of hdd  or  owned  Iry  parsons  whose  retfdence 
cannot  be  ascertained  after  diligent  and  care- 
ful Inquiry.'  defendant  la,  In  fbe  absence  of 
proof  to  the  c<mtrary,  entitied  to  the  pre- 
sumption of  law  that  eald  report  la  cocreet, 
and  that  dlUgent  and  careful  inqultT  was 
made. 

"Offi  The  leuned  court  erred  to  not  direct- 
ing Judgment  to  he  ent»ed  to  favor  ot  de- 
fendant," 

Optailon  cf  tiie  Court  on  DtiFendant's  Bx- 
ceptl<m8. 

"In  answer  to  the  first  oceptlon,  we  find 
the  &cts  to  be  as  tiiweto  stated,  namdy,  the 
defendant's  treasurer  did  make  the  report  ak 
spedfled.  The  remaining  exceptions  must  be 
overruled,  but  a  few  words  may  be  said  as 
to  the  e^th,  fourth,  and  ntoth.  The  eighth 
exc^jttlon  resto  upon  an  averment  of  fact 
that  was  not  siv(K»ted  by  any  evidence  at 
the  trial,  and  for  this  sufficient  reason  cannot 
now  be  omridwed. 

••The  fourth  and  ninth  exceptions  raise  a 
question  ot  importance.  The  r^rt  made 
the  defendant's  treasurer  contains  an  aver- 
ment that  file  amount  of  tiAe  company's  in- 
debtedness N>wned  by  resldento  and  nonresi- 
dents of  Penns^vanla,  respectively,  as  near- 
ly as  the  same  can  be  ascertained  after  dili- 
gent Inquiry  having  been  made,'  has  been 
correctly  returned;  and  a  further  averment 
tiiat  the  "amount  thereof  held  or  owned  by 
persons  whose  residence  cannot  be  ascertain- 
ed after  dillgmt  and  careful  toqulry*  Is  also 
cwrectly  stoted.  These  are  the  formal  avev 
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mentB  of  erery  report  on  this  Bub}ect  made 
to  the  auditor  general,  and  therefore  the 
queetlon  now  raised  Is  In  the  Interest  of  ev- 
ery domestic  corporation  collecting  the  tax 
npon  corporate  loans.  The  defendant  argues 
that  these  arerments  are  prima  facie  true, 
and  cast  ui>on  the  commonwealth  the  burded 
of  proving  that  the  duties  Imposed  upon  the 
treasurer  hare  not  been  fulfilled.  We  do  not 
agree  with  this  position.  For  the  purposes 
of  this  tax.  the  treasurer  of  a  corporation 
Is  not  an  independent  official,  but  the  i^nt 
of  the  commonwealth,  required  by  statute  to 
undertake  a  special  service.  His  duties  are 
clearly  defined.  He  must  assess  the  tax  up- 
on corporate  loans  against  resident  owners, 
and  .collect  It  from  persons  liable  to  pay; 
and  he  must  also  report  annually  to  the  au- 
ditor general  how  much  of  the  corporate  In- 
debtedness Is  owned  by  residents  of  Fenn- 
aylvanla,  as  nearly  as  the  same  can  be  as- 
ofertalned.  In  making  this  report,  which  re- 
quires him  to  make  a  proper  effort  to  ascer- 
tain who  the  bondholders  are,  and  where 
they  reside,  be  is  In  the  position  of  any  other 
agent  making  report  to  bis  principal.  It  Is  not 
within  the  power  of  such  an  agent  to  sit  In 
Judgment  upon  bis  own  conduct,  and  decide 
eitben  finally  or  proTlslonally  that  he.  ba« 
fulfilled  bis  duty.  He  may  r^rt  in  these 
terms  if  he  chooses  «r  is  required  so  to  do; 
but,  if  the  principal  Is  not  satisfied,  his  right 
to  call  for  a  detailed  account  of  the  agent's 
conduct  cannot  be  doubted.  It  Is  true  that 
a  public  officer-assuming  tbe  treasurer  to 
be  a  public  officer^-lB  presumed  to  do  bte 
duty;  but  this  presumption  is  usually  ap- 
plied when  bis  conduct  Is  questioned  by 
some  other  person  than  his  superior.  Gen- 
erally, it  does  not  apply  when  the  superior 
is  scrutinizing  his  subordinate's  report  To 
allow  it  to  prevail  In  such  a  situation 
would  reverse  the  relation  of  the  parties, 
and  make  tbe  subordinate  tbe  temporary  su- 
perior. For  the  time  at  least,  he  would  thus 
be  relieved  of  any  liability  to  account,  and 
would  be  bound  to  offer  e^lanatlon  only 
after  his  superior  had  made  some  attempt  to 
prove  the  negative  averment,  that  he  bad 
not  tolflUed  bia  duty.  Moreover,  according 
to  a  well-known  rule  of  evidence,  where  the 
subject-matter  of  a  negative  averment  lies 
peculiarly  within  the  knowledge  of  one  par- 
ty, tbe  burden  lies  upon  blm  to  disprove  It, 
although  under  ordinary  circumstances  the 
burden  of  proof  might  be  upon  his  antago- 
nist 1  Greenl.  Ev.  (18th  Ed.)  S  78.  The  rea- 
son of  the  rule  applies  to  the  case  In  hand. 
Here,  and  in  all  similar  controversies,  unless 
tbe  commonwealth  calls  the  treasurer  as  a 
witness,  it  Is  a  very  dilficult  task  to  discov- 
er whether  proper  diligence  has  been  exer- 
cised. Tbe  kind  and  degree  of  effort  made 
b7  tbe  treasurer  to  discover  tbe  rraidence  of 
the  bondholderfi,  the  examination  be  may 
have  made  of  tbe  corporate  recorcte-  and  coe- 
ves^ondQi^cfi  .ti^e  iiae  made  of  other  souTfces 


of  Information  which  may  be  open  to  him, 
—In  short,  all  the  details  of  his  conduct- 
lie  peculiarly  within  his  own  knowledge,  and 
therefore  should  be  disclosed  with  his  own 
lips.  He  should  describe  with  sufficient  mi- 
nuteness what  be  has  done;  but  be  may  not 
draw  an  Inference  in  bis  own  favor  from 
undisclosed  facts,  and  treat  It  as  evidence 
that  requires  the  commonwealth  to  rebut  It. 

"This  particular  question  has  not  yet  been 
decided  in  Pennsylvania,  but  for  years  we 
have  been  acting  in  tiie  opposite  sense.  It 
has  always  been  the  practice  In  this  court 
to  require  from  the  treasurer,  not  only  tbe 
formal  report  made  upon  the  blank  furnish- 
ed by  tbe  department,  but  also  affirmative 
testimony  concerning  the  manner  In  which 
he  has  discharged  tiie  duty  imposed  by  law. 
Believing  this  practice  to  be  correct,  because 
warranted  by  tbe  statute  and  by  legal  prin- 
ciples, we  decline  to  adopt  the  position  urged 
uiMn  us  by  tbe  two  exceptions  now  under 
consideration.  The  exceptions  are  overruled, 
and  Judgment  Is  directed  to  be  entered  In 
accordance  wltb  the  oi^mi  pKKviously  filed. 
pBzception  to  tiio  defendant]** 

M.  B.  Olmsted,  for  app^Uant  3.  F.  BOkla 
for  the  Oommonweolth. 

PER  OURIAM.  This  case  was  In  the  oonrt 
below  on  appeal  by  the  defendant  company 
from  tbe  account  stated  against  it  by  the  au- 
ditor general  and  state  treasurer  for  tax  on 
loans  and  bonded  indebtedness  for  the  year 
ending  December  81*  1885.  It  was  there 
tried  without  a  Jury,  under  the  proriaions  of 
the  act  of  1874,  and  final  Judgment  entered 
In  favor  of  the  commonwealth.  The  lean^ 
ed  court's  findings  of  fact  conclusions  of 
law,  and  opinion  on  defendant's  exceptions 
(on  which  its  Judgment  is  {dedicated) .  are 
all  fully  set  forth  in  tbe  record.  A  cuefnl 
perusal  and  consideration  of  these,  with*  spe- 
cial reference  to  the  specifications  of  enror, 
has  led  us  an  to  the  conclusion  that  neither 
of  said  specifications  should  be  sustained. 
We  find  no  substantial  error  In  any  of  the 
learned  trial  Judge's  findings  of  fact  or  legal 
conclusions.  AU  the  questions  involved  in 
this  appeal  hare  been  so  fully  considered 
and  so  satisfactorily  disposed  of  by  him  in 
tbe  opinions  referred  to  that  littie,  If  any- 
thing, can  be  profitably  added  to  what  has 
been  so  well  said  therein.  I'he  Judgment  la 
therefore  affirmed  on  said  opinion.  Jodgmmt 
affirmed. 


on  Ps.  St  ai) 
GANATAIV  et  aL  T.  OTTZ  OF  OIL  (XTT. 
(Sopreme  Oonrt  of  Pennsylvania.   Jan.  8, 
189a) 

MuHiciFAb  CoHroRATioHs— DErBonva  Smns— 
Opbh  Gottbrs— Absbiios  tor  Lraars 

— Nkqliobitob. 

1.  A  city  is  not  guilty  of  neglimnee  becaose  it 
maintains  ojfm  gnUers  of  suitable  siait  $t  atrcet 
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cnmibam,  uten  Ibat  !■  a  eommon,  tpproTed 

meHiod  of  constrncfioD. 

2.  A.  municlpalit?  le  tmder  no  legal  obllKatloD 
to  light  its  streets,  where  tbeir  constraction  ia 
reasonabtr  scfe  for  travel,  in  the  abseace  of 
Btatutory  conunand  or  charter  dutf,  and  is  not 
foiltr  of  negligence  if  it  fails  to  li^t  them. 

Appeal  from  court  of  common  yleaa,  Vfr 
nango  county. 

Action  by  Sarab  J.  Ganavan  and  WlUIam 
Ganavan,  her  husband,  against  the  cl^  of 
Oil  Ohy,  for  personal  Injuries  caused  by 
defendant's  negligence.  Frcm  a  jodgment  In 
foTor  of  plalDtUTs,  defmdant  appeals.  Re- 
Tersed  and  rendered. 

P.  M.  Speer,  cnty  Sot,  and  Isaac  Ash,  for 
appellant   Wm.  J.  Breene,  for  appdleei. 

DEAN,  X  In  the  defendant  city,  ftmong 
others,  are  three  traveled,  pared  street*, 
with  paved  sidewalks.  Two  of  these  are 
First  and  Second,  parallel,  running  east  and 
west,  a  square  apart  GtmnecUng  them  la 
Short  street  miuilng  north  and  south,  at 
right  angles  to  them.  Both  streets  and  ^dde>. 
walks  are  pared  with  brick,  with  crossings 
for  pedestrians,  where  they  Interseet  The 
sidewalks,  irere  set  with  curb.  The  sur^ 
face  of  the  street  starting  at  about  8  Incheq 
lowv  than  the  cnrt^  gradually  ascended  to 
the  middle  of  the  street  where  the  crown  was 
about  on  a  lerel  with  the  pavement  curb, 
thus  causing  a  water  shed  to  tiie  gutters 
next  the  curb  on  each  side.  At  the  Inter; 
sectlng  croralngSi  howere^  for  the  width  of 
the  crossing,  there  was  wluit  Is  called  In  the 
testimony,  a  *^Be  curb,**  which  was  on  a 
lerel  with  the  parement  leading  to  the 
crossing.  This  maintained  the  crosdng  at 
the  lerel  of  the  parement  and.  Instead  oC 
stepping  down  into  the  gutter,  the  trarder 
walked  orer  the  (msalng  on  the  same  lerd 
as  the  parement;  but  to  prerent  obstruo* 
tion  of  the  gutter,  It  was  necessary  to  idace 
this  false  curb  about  12  laches  from  the 
parement  curb,  and  at  about  the  same  height 
(8  Incbes)  from  the  surface  of  the  gutter* 
This  left  a  space  12  inches  wide  and  8  deep, 
from  the  parement  to  the  crossing,  over 
which  the  trareler  must  ^tep  In  crossing 
Short  street  at  its  Intersectioa  with  First 
street  About  11  o^dock  in  the  erenlng 
11th  of  September,  1891.  the  real  plalntlfr, 
Sarah  J.  Canaran,  who  bad  llred  la  OU  CUty 
27  years,  was  walking  tm  the  sidewalk  of 
Fhrst  street  and  attempted  to  cross  Short 
street  at  Its  Intersection.  A  friend,  Mrs. 
Clark,  was  with  her.  In  stuping  orer  the 
curb^  instead  of  reaching  the  lerel  of  the 
crossing,  she  stepped  Into  this  gutter,  cnt^ 
ting  and  bruising  her  leg  and  ankle.  The 
Injury,  although  apparently  not  very  severe 
at  the  time,  ended  In  serious  and  painful  dis- 
ability. She  then  brought  this  suit  for  dam- 
ages, alleging  the  city  was  n^Ugent  In 
maintaining  the  c^ien  gutter  at  the  lntersec> 
tlon  of  the  streets. 

Although  there,  was  some^  dispute.  at_^the 


trial  In  tlie  eoort  below  u  to  tta  flut  the 
decided  w^bt  of  the  erldooce  tended,  t» 
shew  the  el^  maintained  an  electric  an; 
light  of  2,000-candle  power  at  the  comer  of 
Second  and  Short  streets.  254  feet  distant 
from  the  place  of  the  accident  and  that  this 
light  In  some  degree  Illuminated  this  latter 
p(^nt  There  was  also  another  arc  light 
at  State  and  First  streets,  843  feet  distant 
There  was  a  decided  conflict  in  the  erldenoe 
as  to  what  extent  these  lights  made  plain 
the  gutter.  The  evidence  showed  that  on 
the  night  In  questloa  there  was  full  moon. 
The  dMlgn  and  mode  of  construction  of  a 
large  number  of  the  streets  and  gutters  were 
the  same  as  at  Short  ai^  First  streetn;  and* 
although  the  brick  parement  of  surface  of 
the  streets  had  been  adopted,  and  the  work 
only  fully  comi^eted,  about  a  month  before 
the  accident  yet  for  years,  at  most  at  the 
crossli^,  there  had  been  a  depressed  gut* 
ter.  some  idaces  bridged  with  planic,  but  at 
others  open.  And  l;t  was  undisputed  that 
from  Mrs.  Canaran's  hom^  from  which  she 
had  walked  that  day  to  an  entertalameirt 
that  erenlag,  she  must  necessarily  hare 
stowed  ever  abciut  20  of  these  gutters,  some 
Uke  unto  thla  on^  others  conforming  to  the 
old  method  of  paring.  The  evidence  estab- 
lished that  tha  construction  of  the  side,walks 
and  crosslngi^  as  at  the  place  of  accident 
was  common  In  towns  and  cities,  tad  gen- 
wally  was  considered  an ,  Inqtrorement  orer 
the  oldw  meUiods.  The  erldence  also  show* 
ed  the  city  had  contracted  for  the  corerlng 
of  these  gutters  by  metal  slabs  or  plates, 
which  had  not  yet  been  put  In  ^ace.  In  sub- 
stance, the  court  submitted  to  the  Jury,  on 
the  erldence,  two  questions:  (1)  Was  the 
<dty  gnUty  of  negUg^ce  In  constructing  and 
continuing  in  use  the  open-gutter  plan  at 
crossbigs?  09  Assuming  there  was  no  neg- 
ligence In  tiite  particular,  was  it  negligent 
tn  not  prorldlng  sufficient  light  whereby  the 
gutters  at  the  crossings  could  be  seen  and 
safdy  used?  Under  the  Instruction,  tberA 
was  a  verdict  for  plaintiffs,  and  defendant 
anneals,  assigning  foiur  errors,  the  substance 
of  an  of  them,  bowerer,  bdng  dUsMsed  of 
by  a  consideration  of  the  first— that  the 
court  did  not  instruct  the  Jury  that  under 
the  law  and  the  facts,  the  rerdlct  should  be 
for  defendant  lUs,  as  already  Indicated, 
the  court  refused  to  do. 

The  very  careful  consideration  which  the 
learned  Judge  of  fbe  court  below  gare  to  all 
the  points  raised  In  the  Issue,  and  his  lucid 
charge  to  the  jury,  render  the  work  of  re- 
view easy.  While  our  conclusion  Is  that  he 
erred  In  assuming,  on  thU  erldence,  that  the 
controlling  questlcm  was  one  of  fact  for 
the  Jury,  it  can  scarcely  be  said  the  lav  la 
well  settled  throi^hout  the  United  States 
otherwise;  for  the  text  writers  and  deci- 
sions on  the  questions  are  not  always  in  har^ 
mony.  The  municipality  is  not  an  lnsur» 
of  trarelers  on  foot  or  In  vehicles  from  acci- 
dent ^ or  injury.  .All  .agree  that  this  Is  the 
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tew.  It  la  only  Iwnnfl  to  cooatract  mD4  keep 
ta  t^ttlr  Its  UgfawaTi  so  that  ^ej  sluH  be 
mBonaUj  safe,  hy  night  and  by  day.  (or 
the  pnbllc  who  use  them.  In  conatrnctiag 
paved  streets  and  sidewalks,  It  Is  absolutely 
necessary,  to  the  durability  and  passabllity 
of  both,  tbat  Boltable  gutters  be  provided  at 
the  sides  for  conreylng  from  the  surface  the 
water  from  rains  or  melting  snows.  To  this 
end  different  methods  are  adopted.  In  the 
ease  before  us,  the  gutter  at  the  crossing 
was  of  suitable  size  to  view  of  the  water- 
shed, was  to  good  repair,  but  was  not  cortae- 
ed  or  bridged.  This,  while  not  the  only 
method,  nerertheless  Is  one  adopted  to  many 
towns  and  cities  all  over  the  land,  and  the 
fact  was  not  disputed.  The  writer  steps 
across  not  less  than  10  of  them  on  his  way 
from  hla  hotel  to  the  court  room  In  the  city 
•f  PIttaburg.  The  defendant  might  hare 
covered  Uieae  gutter  crossings,  as  It  prob- 
ably totended  to  do.  Whether  this  would  In 
any  degree  have  lessened  the  Inconvenience 
or  the  danger  to  the  general  public  Is  prob- 
lematical. Experience  teacAes  that  the 
bridge  la  at  all  times  liable  to  displacement 
from  contact  with  wagon  wheels,  from  the 
warping  by  the  weather,  and  from  accnma* 
latlon  of  drift  and  filth  on  the  upper  side  to 
time  of  rains;  the  tendency  then  being  to 
choke  and  dam  the  water.  It  Is  possible  the 
oi>en  gutter  la  not  the  very  best  design;  bat 
there  Is  no  duty  on  the  city  to  adopt  the 
very  best.  If  we  so  decide,  then  the  mle 
Is  no  l<^ger  that  the  highways  shall  be 
maintained  to  a  reasonably  safe  condition, 
but  a  higher  dnty  Is  Imposed;  that  Is,  that 
Uiey  diall  be  conatructed  to  the  very  best 
method  for  aafety.  This  approaches  very 
nearly  the  liability  of  an  tosurer.  It  would 
result  In  submitting  to  a  jury,  to  case  of 
every  accident  on  a  street  or  aidewalk,  the 
queatlon  as  to  whether  the  municipality  had 
adopted  the  very  best  kind  of  paving,  both 
to  material  and  design,  and  the  very  best 
of  gutter  crossings;  and  the  fact  would 
have  to  be  ascertained  from  numerous  ex- 
pert witnesses,  each  favorable  to  some  par- 
ticular kind  of  pavement  as  the  beat,  and 
asserting  all  other  kinds  were  the  worst,  or 
at  least  Inferior.  There  would  be  no  diffi- 
culty In  proving  that  the  present  Impicved 
asphalt  pavement  was  more  slippery  than 
cobblestones,  Belgian  block,  or  brick,  and 
tbat  an  Injured  animal  would  not  have  fall- 
en except  for  the  new  pavement  We  are 
not  Inclined  to  Increase  municipal  burdens, 
by  adding  to  or  enlarging  the  established 
rule,— established,  at  least,  so  far  as  con- 
cerns our  own  decisions.  Judicial  observa- 
tion convinces  ns  that,  under  the  present 
rule,  municipalities  have  as  great  a  load  as 
they  can  reasonably  carry,  when  they  are 
required  to  provide  "reasonably  safe"  high- 
ways. There  was  no  dispute  as  to  the  fact 
that  the  open  gutter  was  a  common,  ap- 
proved method  of  construction  at  crossings; 
nor  could  there  be,  nnder  the  evidence,  any 


dlspnts  as  to  this  orotsliiv  tMhiff  iwKMiaUtr 

safe.  The  only  ta.ct  from  which  It  waa  ar- 
gued that  It  was  not  reasonably  safe  was 
that  It  was  uncovered;  but  that,  as  already 
noticed,  If  not  the  best,  was  an  ordinary,  ap- 
proved method  of  construction.  This  being 
so,  the  oa^e  cornea  directly  within  the  prln- 
dplea  announced  to  Borough  of  Easton  t. 
Neff,  102  Pa.  8t  474.  There  the  plalntUT 
stepped  into  a  gutter  at  a  crossing  to  the 
nighttime  and  waa  Injured.  'Ehe  court  aiib* 
mitted  the  evidence  to  the  Jury,  to  find:  (1) 
Was  thae  any  necessity  at  an  for  the  gnttert 
(2)  Was  It  as  safe  as  a  pavemeat  would  or* 
dlnarlly  be?  On  appeal,  this  court  held,  re- 
versing the  Judgment  for  plaintiff,  that  the 
necessity  for  the  gutter,  was  exclusively  for 
the  Judgment  of  the  corporation,  and  not 
the  subject  of  review  by  the  court,  and,  as 
to  the  second  qnestlon,  all  the  Jury  could 
properly  do,  was  to  toqnlre  whether  the 
gutter  was  constructed  to  the  usual  and  or- 
dinary way,  after  the  plan  adopted  by  the 
borough,  and  to  use  dsewhere.  This  case 
only  followed  King  v.  Thompson,  87  Pa.  Bt 
906,  and  was  followed  by  Robb  v.  Oonnells- 
vlUe,  18T  Pa.  Bt  42,  20  Aa  664;  Beddon  v. 
Blckley.  1S3  Pa.  St  271,  25  Atl.  IIM;  and 
Stackhouse  v.  Vendig,  166  Pa.  St  G62,  81 
AtL  849.  To  practically  leave  the  questim 
to  the  Jury  whether  tlie  open  gutter,  nndls- 
putedly  constructed  In  the  ordinary  way,  is 
the  very  best,  might  lead  to  a  finding  by  an- 
other Jury  directly  opposite.  Suppose  the 
city  bridges  It  Then  a  traveler  steps  over 
the  side  of  the  bridge,  and  is  Injured.  He 
Bu.es  for  damages,  and  calls  witnesses  who 
testify  that  the  open  gutter  la  safer  than 
the  bridge;  that  a  mishap  Is  less  likely  over 
a  12-lncb  gutter,  at  a  leVel  crossing,  right 
before  bis  eyes,  than  are  the  two  sides  of  a 
narrow  bridge,  neither  being  before  htm. 
The  court  should  have  instructed  thjs  Jury 
that,  on  the  undisputed  facta,  there  was  no 
proof  of  negligence  by  the  city. 

As  to  whether  sufficient  light  waa  provided 
by  the  city  on  the  night  of  the  accident  we 
may  briefly  say  there  Is  no  legal  obligation 
on  a  municipality  to  light  Its  streets  when 
their  construction  Is  reasonably  safe  for 
traveL  Hiat  is  solely  »  question  for  the 
municipal  legislature.  It  may  do  many 
things  not  enjoined  by  law  to  promote  the 
general  ^ell-belng  and  comfort  of  the  cttl- 
aen;  but  In  not  doing  that  which  no  stat- 
ute commanda,  negligence  cannot  be  Imput- 
ed to  It  This,  however,  to  no  sense  relieves 
It  from  the  dnty  of  that  ordinary  care  which 
requires  tbat  temporary  excavations  for 
building  pnrpoaea  ahould  be  exposed  by 
proper  light  or  that  temporary  obstruction 
of  the  streets  by  building  material  should 
be  made  conspicuous  In  the  same  way.  Here 
the  gutter  was  not  temporary,  but  perma- 
nent The  same  construction  existed  over 
the  city,  of  which  platottff  for  27  years  had 
been  a  resident  She  knew,  and  was  bound 
to  know,  El  la  said      our  Brother  Hltuhell 
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In  Bobb  T.  OonnellSTllle,-  supra,  that  some 
break  in  the  contlnnlty  of  the  pavement 
probably  existed  at  tblB  point.  And  thie, 
whetber  wltb  or  without  artificial  light  We 
hare  not  found  any  anthority  which  holds 
that  a  municipality,  in  the  absence  of  stat- 
utory command  or  charter  duty,  is  bound  to 
Illuminate  its  highways.  Bruch  t.  Otty  of 
Philadelphia,  37  Atl.  818  (not  yet  In  our  state 
Reports)  has  no  application  to  these  facts. 
That  was  the  case  of  a  pedestrian  on  the 
paTemeot  falling  Into  a  hole  left  open  In 
the  pavement  The  city  defended  solely  on 
the  ground  of  his  contributory  negligence, 
and  alleged  It  had  provided  an  electric  light, 
not  distant  from  the  bole,  whereby  he  could 
have  seen  and  avoided  it  If  be  had  exer^ 
clsed  ordinary  care  in  passing  over  the  pave- 
ment The  obligation  of  the  city  to  pro- 
vide light  was  not  In  question.  We  are  of 
opinion  that  on  the  undisputed  facts,  in 
law  plalntlflT  had  no  case.  The  Judgment  Is 
therefore  reversed,  and  judgment  entered 
for  defendant 


XBMOBANDUK  DBdSIONS. 


BVANS  V.  MEHHDITH  SHOOK  &  LUM- 
BBIt  CO.  (Supreme  Court  of  New  Hampshire. 
Belknap.  March  12,  1SU7.)  Case  by  Miles  G. 
Brans  against  the  Meredith  Shook  A  Lumber 
Company  to  recover  for  injaries  sustained  by  the 
plfMi^tiff  while  lerTing  the  defendants  as  a  fire- 
man. Subject  to  the  plaintifTi  exception,  the 
court  ordered  a  nonsuit  The  exertions  were 
oTKTOled  upon  the  Kronnd  tliat  there  was  no 
erideoce  tending  to  anow  that  the  plaintiff  was 
fenomnt  of  any  fact  material  to  his  safety. 
PARSONS,  J.,  did  not  sit  The  others  cod- 
eurreil.  Jewell,  Stone,'  Owen  &  Martin,  for 
pUintiiT.  Jewett  &  Plununer.  fS.  A.  &  C.  B. 
Hibbard.  S.  W.  BoUins,  and  B.  B.  8.  Sanborn, 
for  defendants. 


PAQD  V.  BILBRUCK.  (Supreme  Court  of 
New  Hampahire.  RocklDgham.  Julr  30,  1^7.) 
Appeal  from  probate  conrt,  Rockingham  county. 
A  codicil  to  the  last  will  of  Greorge  Bilbmck,  de- 
ceased, was  offered  for  probate  bjr  Calvin  Page, 
execoWr;  and  from  a  decree  of  the  jndga  of  pro- 
bate. Allowing  the  codicil,  Joseph  Bilbmck  ap- 

E>als.  There  was  a  verdict  in  favor  of  iii)t>el- 
Qt  (defendant),  and  the  administrator  (plaintiff) 
excepts  to  the  denial  of  his  motion  that  a  verdict 
be  diretUed  in  hia  favor.  Judgment  for  plaititiff. 
Calvin  Page  and  Vrink  &  Marvin,  for  jiluintiff. 
S.  W.  Kmerv  and  E.  G.  Eastman,  for  defendant. 

CHASE,  J.  There  was  no  evidence  on  whidi 
the  jury  could  properly  find  for  the  defendant, 
and  the  plaintiff^  motion  should  have  been  grant- 
ed. Verdict  set  aside.  Judgment  for  the  plain- 
tiff. VlKSl,  J.,  did  not  sit  Tbe  others  con- 
enned. 

N.  J.  L.  ISI) 

STATE  (BOTT  et  al..  Prosecutors)  v.  BOARD 
OF  STATE  CANVASSERS.  (Supreme  Court 
of  New  Jersey.  Dec.  21,  1897.)  Application 
by  the  state,  on  tbe  relation  of  Charles  Bott  and 
others,  for  a  writ  of  certiorari  to  review  the 
determiniition  of  the  State  Board  of  Canraasera 
declarlog   certain   constitutional  amendments 


adtqited.  .       writ  wu  dfreotcd  to  Ism*  Iv  Jvs- 

tice  DIXON,  in  a  m>!morandnm,  and  Justice 
COLLINS  concurred.  Justice  VAN  STCKEL 
dissented,  and  tiled  an  opinion.  Allan  McDer- 
mott  William  D.  Edwards,  and  John  P.  Stod^• 
ton.  for  application.  Samud  H,  Qreft  Atty. 
Gen.,  opposed. 

VAN  SYOKEL,  J.  Missenting).  Onr  state 
constitution  authorizes  toe  legislature  to  formu- 
late amendments  to  the  constitution,  and  submit 
Hhem  to  a  vote  of  the  people  for  ratification  or 
rejection  at  a  special  election  to  be  held  for  that 
purpose;  and  It  provides  (artlde  9)  that  "if  the 
people  sball  approve  and  ratify  sadi  amendment 
or  amendmenta  or  any  of  them,  by  a  majority 
of  the  el<<ctora  qualified  to  vote  for  members  of 
the  legislature  voHng  thereon,  such  amendment 
or  amendments  so  approved  and  ratified  shall 
become  part  of  the  constitution."  No  provision 
Is  contained  in  the  constitution  for  the  manner 
of  finally  determining  whether  an  amendment 
has  received  a  majority  vote.  The  legislature, 
by  an  act  passed  Hay  26,  1897,  submitted  to 
the  popular  vote,  among  other  amendments, 
an  amendment  relating  to  "lotteries  and 
gambling."  This  act  provides  for  Qie  con- 
ducting of  the  election,  and.  In  its  tenth 
section,  directs  that  the  respective  boards  of 
registry  and  Section  shall  count  and  canvass  the 
ballota  given  relative  to  each  ct  the  said  pro- 
posed amendments,  and  thereupon  shall  act  down 
in  writing  the  whole  number  of  votes  given  for 
each  of  said  proposed  amendments,  and  the 
whole  number  of  votea  given  against  each  of  tbe 
s^Id  proposed  amendments,  and  certify  and  sub- 
scribe the  same,  and  deliver  their  statement,  so 
certified,  to  the  county  clerk.  The  eleventh  sec- 
tion of  the  act  makes  it  the  duty  of  the  county 
boards  of  election  to  examine  these  statements, 
and  make  and  certify  daplicate  statements  of  the 
result  of  the  election  as  shown  thereby,  one  copy 
of  which  is  to  be  delivered  to  the  county  clerk, 
and  the  other  transmitted  to  the  secretary  of 
state,  to  be  filed  in  his  office  as  an  official  paper. 
Section  12  providea  that  it  shall  be  the  duty  of 
the  governor  to  summtHi  four  or  more  of  tbe 
members  of  the  state  senate,  who  shall  meet  at 
the  time  and  place  in  said  act  specified;  and 
they,  with  the  governor,  sball  constitute  a  board 
of  state  canvassns,  to  canvass  and  estimate  the 
votes  given  for  and  agalnat  each  of  said  amend- 
mmts;  and  tlie  said  beard  shall  determine  and 
declare  wbldi  of  said  proposed  amendments  have 
been  adopted,  and  shall  forthwith  deliver  a  state- 
ment of  the  result  as  to  each  amendment  to  tbe 
secretary  \>f  state;  and  any  proposed  amend- 
ment which  by  said  certificate  and  determination 
of  the  said  board  of  state  canvassers  shall  appear 
to  have  received  in  its  favor  a  majority  of  all 
the  votes  cast  in  the  state  for  and  against  said 

firopoeed  amendment  shall,  from  tbe  time  of  Si- 
ng such  certificate,  be  and  become  an  amend- 
ment to,  and  part  of,  the  constitution  of  this 
state;  and  it  snail  be  the  duty  of  the  governM- 
fortbwith  to  issue  a  proclamation  declaring 
which  of  tbe  proposed  amendments  have  been 
adopted  by  the  people.  From  this  recital  It  will 
be  percciv(>d  that  tbe  legislature  constituted  tbe 
governor  of  the  state,  and  the  senators  summon- 
ed by  him,  a  tribunal  to  determine  and  conclu- 
dvely  settlii  whether  an  amendment  had  been 
adopted,  l^at  tribunal,  without  dissent  on  the 
part  of  any  of  its  members,  declared  that  the 
amendment  hereinbefore  mentioned  bad  been 
duly  adopted,  and  the  governor  thereupon  issued 
his  proclamation  as  the  act  required.  Applica- 
tion is  now  made  to  this  court  for  a  writ  of  cer- 
tiorari to  leview  the  decision  of  the  state  board, 
by  Charles  Bott,  whose  only  interest  In  the  ques- 
tion is  that  of  a  taxpayer  and  a  le^al  voter  in 
this  state.  Ibis  involves  the  Inquiry  whether 
this  court  has  the  power  to  entertafn  such  an  ap- 
plication. 

The  question  is  not  a  novel  one.  So  far  as  my 
investlgatiim  has  extended  in  tbe  limited  time 
at  my  command  to  devote  to  this  subject,  the 
autboritiea  unifonuly  hold  that  the  courts  have 
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no  power  to  review  tibe  decision  of  the  tribanal 
selected  by  the  l^slature  for  this  purpose.  In 
Dorr's  Caso  the  defendaDt  offered  to  set  up  in 
his  defense  that  a  constitution  had  been  adopted 
hj  a  majority  Totc  of  the  people,  and  that  he 
did  the  acti  charged  a^inst  oim  under  that 
constitution.  Chief  Justice  Durfee  said  "that 
courts  and  juries  do  not  count  rotes,  to  deter- 
mine whether  a  constitution  has  been  adopted, 
or  a  goremor  elected,  or  not.  Courts  take  no- 
tice, without  proof  offered  from  the  bar,  what 
the  constitution  is  oc  was,  and  who  Is  or  was 
the  goTernor  of  the  state.  It  belongs  to  the  leg- 
islature to  exercise  this  high  duty.  It  is  the 
legislature  which,  in  the  exercise  of  Its  dele- 
gated sovereign^,  counts  the  votes,  and  declares 
whether  a  ctmstitutlon  be  adopted,  or  a  govemoc 
elected,  or  not,  and  we  cannot  revise  or  reverse 
their  acts  in  this  particular  without  usurplDg 
their  power."  2  Whart.  Cr.  I<aw  (5th  Ed.l 
par.  2777.  The  same  Questioovwaa  considered 
In  the  case  of  Luther  v.  Borden,  in  the  United 
States  supreme  court,  reported  in  7  How.  1. 
Chief  Justice  Taney,  In  an  exhaustive  discussion 
of  the  subject,  says:  "Certainly  the  question 
which  the  plaintiff  proposed  to  raise  by  the 
testimony  offered  has  not  heretofore  been  rec- 
ognized as  a  judicial  one  in  any  of  the  state 
courts.  In  forming  the  constitutions  of  the 
different  states,  after  the  Declaration  of  Inde- 
pendence, and  in  the  various  changes  and  alter- 
ations which  have  since  been  made,  the  political 
department  has  always  determined  whether  the 
proposed  constitution  or  amendment  was  rat- 
ified, or  not,  by  the  people  of  the  state,  and  the 
judicial  power  has  followed  its  decision.  In 
Bhode  Island  the  question  has  been  directly 
decided.  Prosecutions  were  there  instituted 
against  some  of  the  persons  who  liad  been  active 
in  the  forcible  opposition  to  the  o!d  government 
And  in  more  thm  one  of  the  cases  evidence 
was  offered  oa  the  {tart  of  the  defense,  similar 
to  the  testimony  offered  in  the  circuit  court  and 
for  the  same  purpose;  that  is,  for  the  purpose  of 
showing  that  the  proposed  constitution  had  been 
adopted  by  the  people  of  Rhode  iHland,  and  had 
therefore  become  the  established  government, 
and,  coQftequently,  that  the  parties  accused  were 
doing  nothing  more  than  their  duty,  in  endeavor- 
ing to  support  It  But  the  courts  uniformly  held 
that  the  inquiry  proposed  to  be  made  belonged  to 
the  political  power,  and  not  to  the  Judicial;  that 
it  rested  with  the  political  power  to  dedde  whetb- 
et  the  charter  government  had  been  displaced 
or  not  snd,  when  ttiat  decision  was  made,  the 
judicial  department  would  be  bound  to  take  no- 
tice of  it  as  the  paramount  law  of  the  state^  with- 
out the  aid  of  oral  evidence,  or  the  examination 
of  witnesses;  that,  according  to  the  laws  and  in- 
stitutions of  Rhode  Island,  no  such  change  had 
been  recognized  by  the  political  power.  •  •  ♦ 
Indeed,  we  do  not  see  how  the  question  coold  be 
tried  and  judicially  decided  by  a  state  court 
*  *  *  Aiid  if  a  state  court  should  enter  upon 
the  inquiry  proposed  in  this  case,  and  should 
come  to  the  conclusioa  that  the  government  un- 
der which  it  acted  had  been  put  aside  and  dis- 
placed by  an  opposing  govenunent,  it  would 
cease  to  be  a  court  and  be  Incapable  of  pro- 
nouncing a  judicial  decision  upon  the  question  it 
undertOM  to  try.  If  it  decides  at  all  as  a  court, 
It  necessarily  afflrms  the  existence  and  authority 
of  government  under  which  it  is  exercising 
judicial  power."  The  force,  in  its  application  to 
the  case  before  ns.  of  these  observations  of  Chief 
Jnstice  Tunc?  with  respect  to  the  inabili^  of 
courts  to  dedde  such  questiona,  will  be  apparent 
if  we  suppose  that  our  legislature  had  submitted 
to  the  popular  vote  what  were  termed  the  "court 
amendments,"  and  that  such  amendmenta  liad 
received  the  precise  vote  given  to  the  "anti- 
gambling  amendment."  After  the  courts  had 
been  reconstructed  In  pursuance  of  the  amend- 
ment neither  the  courts  at  present  existing,  nor 
the  courts  as  remodeled,  could  pass  upon  such 
a  controvern'  as  that  now  sou^  to  be  Insti- 
.tatedf   Mr.  Jnstice  Woodbury,  in  Luther  t.  Bor- 


den, concarred  In  the  views  of  Oilef  Justice 
Taney,  hereinbefore  recited,  and  1  think  it  will 
be  wise  for  courts  and  jndges  to  bear  in  mind 
the  language  In  which  he  expressed  himself. 
He  says,  after  stating  that  be  regards  this  as 
a  merely  political,  and  not  a  judicial,  quesdon, 
tliat:  "Another  evil,  alarming  and  littie  foreseen. 
Involved  in  regarding  these  as  questions  for  th« 
final  arbitraineot  of  fudges,  would  be  that  in 
such  an  event  all  pohtical  privileges  and  righto 
would,  in  a  dispute  among  uie  people,  depend  od 
our  decision,  finally.  We  would  possess  the 
power  to  decide  against  as  well  as  for,  them; 
and  under  a  prejudiced  or  arbitrary  judiciary 
the  public  lit>ertie8  and  popular  privileges  might 
thus  be  much  perverted,  it  not  entirely  pros- 
tmted.  But  allowing  the  people  to  make  con- 
stitutions and  unmake  them,  altowing  their  rep- 
resentatives to  make  laws  and  unmake  tbem, 
and  without  our  interference  aa  to  their  princi- 
ples or  policy  In  doing  it  yet  when  constitutions 
and  laws  are  made  and  put  In  force  by  othenf, 
then  the  courts,  as  emnowered  by  tiie  stato  or 
the  UnioQ,  commence  uieir  functions,  and  may 
decide  on  the  rights  which  confiicting  partiea 
can  l^atly  set  up  under  them,  rather  than  about 
their  formation  itself.  Our  power  begins  after 
theirs  ends.  Constitutions  and  laws  precede  the 
Judiciary,  and  we  act  only  under  and  after  them, 
and,  as  to  disputed  righto,  beneath  ibem,  rath^ 
than  disputed  points  in  making  them.  We  speak 
what  is  the  law,— Jus  dicere:  we  speak  or  con- 
strue what  is  the  constitution,  after  both  are 
made,  but  we  make  or  revise  or  contn^  neither. 
But  the  other  disputed  pointo  in  making  consti- 
tntions,  depending  often,  as  before  shown,  on 
polI<7,  Inclination,  popular  resolves,  and  popular 
will,  and  arising,  not  in  respect  to  private  rights, 
but  in  relation  to  politics,  they  belong  to  poli- 
tics, and  they  are  settled  by  political  tribunals, 
and  are  too  dear  to  a  people  bred  in  the  school 
of  Sidney  and  Russell  for  them  ever  to  Intrust 
their  final  decision,  when  disputed,  to  a  class 
of  men  who  are  so  far  removed  from  them  as 
the  judiciary,— a  chiss,  also,  who  might  decide 
them  erroneously  as  well  as  right." 

The  question  is  asked,  what  remedy  wiH  the 
citizen  have  If  the  tribunal  created  by  the  legis- 
lature, either  intentionally  or  by  mistake,  de- 
clares a  result  which  is  erroneous?  The  obvious 
answer  is  that  the  decision  of  the  tribunal  wbidi 
the  people,  in  the  exercise  of  their  soTeBeign 
right  to  amend  the  constitution,  have  mode  flw 
final  arbiter,  can  no  more  be  questioned  or  re- 
viewed  than  can  the  Judgment  of  our  highest 
court  in  a  matter  witliin  its  Jurisdiction.  Nor 
can  we  suppose  that  such  a  tribunal  will  be 
more  likely,  than  are  our  conrta,  to  commit  aa 
error.  Courto  have  no  more  right  to  distrust 
the  political  branch  of  the  government  than  that 
department  has  to  distrust  the  courts.  Legal 
priu  tiples  cannot  safely  be  dlscusaed  end  settled 
upon  such  assumptions.  This  ipqulry  was  an- 
swered by  Mr.  Justice  Woodbury  in  the  case 
ab<«-  cited  as  follows:  "If  it  be  asked,  what 
redress  have  the  people,  if  wronged  In  these  mat- 
ters, unless  by  resorting  to  the  Judiciary?  the 
answer  is,  they  liave  the  same  as  in  all  other 
political  matters.  In  those  they  go  to  the  bal- 
lot boxes,  to  the  legislature,  or  executive,  for  the 
redrew  of  such  grievances  as  are  within  the  ju- 
risdiction of  ttch,  and,  for  sndi  as  are  not  to 
conventions,  and  amendmento  of  constitotions.** 
In  the  case  of  Stote  v.  Swift.  69  Ind.  612,  much 
relied  upon  by  the  orosecutors,  Chief  Justice 
BIddle  ddivered  the  oplnton  of  the  Indiana  su- 
preme court.  He  referred  to  an  amendment  to 
the  state  constitution  known  as  section  7,  in  ar- 
ticle 10  of  the  constitution,  which  had  been  aub- 
mitted  to  the  vote  of  the  people  some'ytera  be- 
fore the  submission  of  the  amendment  which 
was  the  subject  of  controversy  in  the  case  before 
him.  The  act  of  the  legislature,  under  which 
that  earlier  amendment  had  been  adopted,  pro* 
vided  that  the  governor  and  secretary  of  state 
should  examine  the  election  returns,  and  declare 
the  result  of  the  dection;  and*  if  it  should 
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(tear  front  lald  exuttbimtfon  tiiat  a  majoritr  of  all 
the  Totes  cast  at  said  election  were  in  favor  of 
tbe  adoption  of  sncli  amendm«Lt,  tlien  the 
amendment  sbduld  be  and  become  part  of  the 
constitution,  and  tbe  goTemor  should  issue  hli 
.{voclamatioQ  so  declaring.  Chief  Justice  Biddle 
tajB  "that  the  governor  and  secretary  of  state 
canvassed  the  retorns,  and  the  governor  fasued 
hia  proclamation  declaring  that  me  said  amend- 
ment had  become  part  of  the  constitution.  The 
matter,  therefore,  naving  been  decided  and  pro- 
claimed according  to  law  bj  the  executive  de- 
partment, a  co-ordinate  branch  of  the  govern- 
ment, has  now  become  res  adjudicata.''  H« 
could  not  have  pronounced  it  res  adjudlcata  un- 
less he  regarded  it  as  the  decision  of  a  tribunal 
whidi  was  not  sabject  to  review  by  the  courts. 
His  decision  in  the  principal  case  was  pat  ex- 
press^ upon  the  ground  that  the  legislature  had 
provided.  In  the  act  tubmittiDg  the  amendment 
to  popular  vote,  no  way  of  adjucUcating  what 
the  result  of  the  vote  was. 

If  we  accept  these  views  of  eminent  jurists, 
&i8  court  is  without  power  to  entertain  the  ap- 
plication now  made.  In  my  Judgment,  both 
opon  anthority  and  principle  it  must  be  held 
that  tiiere  Is  an  entire  absence  of  jurisdiction  in 
ttie  courts.  Hie  right  to  alter  and  amend  con* 
Btitutions  inheres  in  the  sovereignty  of  the  peo- 

Ce;  and  it  is  unhampered,  exc^t  in  so  far  as  it 
regulated  by  existing  provisions  of  the  funda- 
mental .aw.  No  provmon  being  made  In  the 
consdtatloD  for  detemuning  how  the  result  of 
the  popular  vote  shall  be  settled,  the  people,  in 
the  exerdse  of  their  reserved  sovereign  power, 
have  the  right,  through  their  representatives  In 
tiie  le^Iature,  to  declan  how  a  decdsion  shall 
be  made  final  and  eottdorivfc  Unless  this  right 
In  the  people  Is  conceded,  no  way  can  be  logical- 
ly found  to  call  a  constitutional  convention,  aa 
no  reference  is  made  In  our  constitution,  as  now 
framed,  to  such  a  convention.  But,  if  the  juris- 
diction of  the  court  could  he  admitted,  how 
stands  this  case?  His  court,  In  the  very  recmt 
^«>UGation  of  Bott  for  a  mandamus  to  reqnbre  ■ 
recount  of  the  popular  vote,  made  its  deliveranct 
In  the  followins  language:  "Hie  ejection  at 
which  the  amendment  was  submitted  did  not  af- 
fect any  individual  or  private  right.  It  concern- 
ed the  govenunent  akme.  Public  policy,  tbere- 
fore,  1b  to  be  primarily  renrded,  in  an  applica- 
tion to  recount  the  vote.  IIlc  legislature,  by  the 
act  under  which  this  amendment  was  submitted 
to  the  popular  vote,  having  declared  how  that 
vote  should  be  canvassed,  made  it  the  duty  of  the 

Sovemor^  after  determining  that  the  amendment 
ad  received  a  majority  vote,  to  issne  a  proclama- 
tion forthwith,  declaring  that  it  bad  been  adopt- 
ed by  the  people.  This  was  a  declaration  oj 
the  legislature  that,  so  far  sa  the  govnument 
.vras  concerned,  public  poUcy  required  that  the 
ouestlon  should  be  at  rest  when  ue  diief  execu- 
ave  had  performed  the  duty  Inynsed  upon  him 
by  ttie  statute.  Hiat  veriflcation  of  the  correct- 
ness of  the  result  satisfied  the  state,  and  It 
ahonld  be  held  to  satisfy  the  rotors.  By  the 
mandate  of  the  legislature  the  amendment  has 
become  Incorporated  In  the  constitution  of  the 
•tate."  Hiere  was  the  further  reason  given  for 
refndng  tiie  recount  that  it  would  be  attended 
with  great  uncertainty,  and  give  much  omoriunl- 
fy  for  fraud,  but  that  in  no  wise  affects  the  per- 
tmencr  of  tbe  language  above  quoted  to  this 
ODUtroTenr.  Hie  conditions  Iiave  not  changed. 
The  public  policy  la  stUl  the  same.  The  prose- 
cutor has  acquired  no  new  rights.  He  still  has 
no  private  right  to  be  protected  by  the  writ  he 
asks  for.  Ine  government  is  atill  satisfied,  and 
was  represented  by  the  attorney  general  of  the 
atate,  who  earnestly  resisted  tliis  application  be- 
fore UB.  nito  amendment,  which  we  declared 
had  become  imbedded  and  Incorporated  In  our 
constitution,  mnat  be  still  tiiere.  Whence,  there- 
fore, does  Etott  derive  any  right  to  ask  this  court 
to  mutilate  our  organic  law?  ^  what  process 
this  court  will  take  out  of  tiie  constltuuon  an 
amendmoit  U  baa  m  xecentlr  decUred  to  be  part 


and  parcel  of  It,  la  a  ttiyaterr  that  I  am  unable 

to  soTve.  The  agitation  of  this  subject  should. 
In  my  Judgment,  end  b«e.  That  this  court,  iit 
the  exercise  of  ita  discretionary  power,  may  re- 
fuse to  s^nt  a  writ  of  certiorari,  cannot  be  dis- 
puted. Wilkinson  v.  City  of  Trenton,  86  N.  J. 
LAW,  499:  State  T.  Water  Com'rs  of  Jers^ 
Cit7.  30  N.  J.  Uw,  249;  Hampson  t.  Oty  <tf 
Paterson,  86  N.  J.  Law,  1S9:  Ropes  t.  Board, 
87  N.  J.  Law,  835;  Jersey  City  v.  Trapbagen, 
63  N.  J.  lAw,  4,3^  22  Atl.  190.  These  cases 
hoM  that,  where  a  prosecutor  has  no  private 
right  to  be  affected,  or  where  public  policy  for* 
bids,  he  will  not  be  allowed  to  institute  the  con- 
troversy. The  tSBt  is  not  whether  he  could  sub- 
mit a  debatable  question  if  the  writ  ia  issued. 
He  will  not  be  afforded  the  opportunity  to  do  so, 
when  it  contravenes  public  inilicy,  as  we  have 
dedared  it  will  in  this  case.  If  any  reason 
could  exist  to  justify  the  court  In  disregarding 
Its  recent  utterances,  it  does  not  appear  in  this 
case.  There  is  nothing  legally  before  us  to 
show  any  merit  In  this  case  on  the  part  of  tbe 
prosecutor.  The  contention  is  tlut  it  appears 
that  the  amendment  received  70,443  votes  foi 
and  66,642  votes  a^inst  it,  and  tiiat  861  hal* 
lots  w«e  Kjectei,  and  tliat,  if  the  rejected  votes 
ate  added  to  the  votes  for  tiie  amendment  and 
the  votes  against  the  amendment,  the  vote  ^ven 
for  the  amendment  is  not  a  majorUr  of  the  whole 
vote  cast  at  the  election. 

1.  Hie  constitjtion  provides  wtio  shall  be  qual- 
ified to  vote,  but  does  not  prescrilie  what  shall 
be  a  vote.  It  is,  therefore,  the  province  of  the 
legislature  to  say  what  ahall  constitute  a  vote, 
the  same  rule  being  applied  to  all  electors.  Hw 
legislature  baa  prescribed  in  the  Werts  law  how 
votes  stiall  be  cast  to  be  regarded  in  the  law  as 
votes  in  a  legal  sense.  We  must  presume  that 
the  board  of  registry  and  election  acted  right- 
ly in  rejecting  the  961  ballots,  and  that  tbe 
persona  who  cast  them  did  not  exerclae  their 
right  in  sndi  a  way  aa  to  entitie  them  to  tw 
counted  as  qualified  electors  voting  on  the  amend- 
ment Hie  eonatdtution  provides  Aat  wher* 
more  than  one  amendment  is  submitted,  as  was 
the  case  in  this  instance,  they  shall  be  submit- 
ted in  such  manner  and  form  that  the  people 
may  vote  for  or  against  each  amendment  sepa>- 
rately  and  distinctiy.  The  only  votes,  thereCoie^ 
which,  within  tiie  parview  of  tbe  constitution, 
can  he  regarded  in  deciding  the  question  of  ma- 
Jority,  are  votes  for  and  votes  against  the  amend- 
ment Hie  legislative  act  in  its  twelfth  section 
expreasly  declares  that  the  amendment  shall  be 
part  of  the  constitution  If  It  receives  a  majority 
of  all  the  votes  cast  for  and  against  it  Hie 
governor  and  the  senators  who  constituted  the 
legislative  tribunal  properly  decided  that  ques- 
tion. 

2.  It  does  appear  on  the  statement  made  up 
by  the  board  of  state  canvasscw,  c^fied  unda 
the  hand  of  the  govemor,  ud  attested  br  the 
secretary  of  state,  that  961  ballots  were  reject- 
ed, bat  tills  statement  as  it  appears  to  me,  had 
no  basis  except  the  certificate  of  the  result  of 
the  election  made  by  the  reactive  boards  of 
registry  and  ^.ection,  and  delivered  to  tbe  seve^ 
al  county  clerks  in  pursuance  of  tiie  tenth  ae» 
tion  of  the  act  of  May  25,  1807.  That  section 
authorizes  the  election  offloers  to  set  down  and 
transmit  to  the  county  clerk  only  tbe  number  ffiE 
votes  given  for  and  the  number  given  against 
tbe  amendment,  and  is  legal  evldatee  for  no 
other  purpose.  It  has  no  evidential  value  what* 
ever  for  the  purpose  of  showing  how  many  votes 
were  rejected.  It  appears,  th^efore,  that  all  we 
have  legally  before  ua  is  that  70,443  votes  were 
given  for  tills  amendment  and  69,642  votes 
agalnat  it  Hie  tact  that  68,642  electors  voted 
against  Hie  adoption  of  this  amendment  cannot 
give  this  court  jurisdiction  in  tiiis  case,  or  be 
any  better  reason  for  granting  a  writ  of  cer- 
tiorari than  it  is  for  n-anting  a  writ  of  manda- 
mus for  a  recount  of  ue  votes.  These,  with  all 
oth«r  deetors  in  tiie  atate,  agreed  ttrou^  thefr 
npresentatiTea  fai  tiie  legislature  In  two  sneoe*- 


Digitized  by 


Google 


88  ATIiABTZO  REPOBXEB. 


^irtJOMi.  ttat  tin  reault  af  Uit  tote  dhoold  be 
concfnviTd/  settled  on  tbeir  behalf  by  the  tri- 
baaal  provided  in  the  lesislative  act  That  tribu- 
Dftl  WHB  the  instrtiment  dioaen  bj  the  i>co|de, 
qeakiiig  through  their  reprewntatiTea,  to  d«- 
termine  the  result  It  inis  a  consent  on  the 
part  of  all  these  69,012  electors,  as  well  as  all 
otben  In  the  state,  to  submit  this  question  to 
the  final  arbitrament  of  that  trlbuoal,  presided 
over  hj  the  goTemor,  whose  judgment  is  entitled 
to  the  highest  conQdjence  and  respect  The  de> 
lirerance  of  that  body  was  an  irreTocflUe  decla- 
ration by  the  people,  aeting  through  the  political 
department  of  the  gorenunait,  opon  a  political 
question,  that  tbe  amendment  had  been  adopted 
by  them.  l%e  courts  have  no  mote  right  to 
diaDe&ce  or  controvert  that  decision  than  they 
iMTe  to  call  in  question  the  regalarity  of  fbe 
pronediDfls  of  the  legialature  in  passing  a  stat- 
ute. It  w  the  conceded  law  of  thia  state  that 
■ndi  power  does  not  reside  in  the  judiciary. 
Pangbom  t.  Young.  32  N.  J.  Law,  29.  In  the 
language  of  Ohief  Justice  Taney  and  Mr.  Jds- 
tice  Woodbury,  the  people,  through  the  political 
department  of  the  goTemmeat,  decide  whether 
a  law  has  been  passed  or  a  constitutional  ameod- 
■ment  adopted,  and  flie  JudkitEy  most  accept  that 
deelsion.  The  power  of  the  jndiclaiy  begins 
where  that  of  the  political  department  ends,  and 
relates  exelunvely  to  the  Interpretatien  of  eon- 
stitntlooB  and  laws.  The  hannoaiouB  working 
of  our  ctmplex' veton  ot  goTemmeot  cannot  be 
tweseived  unless  each  department  la  scrupulooa- 
V  careful  to  act  within  the  true  limits  of  its  do- 
ouUn.  For  these  reasons  I  feel  constrained  to  dif- 
fer with  my  asaoctatiea,  and  refuse  to  assent  to 
tlie  grnntiiv  of  tbe  writ  applied  for.  The  prose- 
cutor has  admittedly  on  private  right  to  be  pro- 
tected by  the  writ  All  oe  could  accomplish  by 
the  succesttFul  jwosecutidn  of  it  would  be  to  give 
the  legislature  the  power  to  declare  that  to  be 
lawful  wUi^  is  now  ft  crime. 


OA-BROLL  T.  aTt  OF  PHILADELPHIA 
et  al.  (Su,}i«ne  Court  of  PenDvlvinia.  Oct 
11,  1897.)  Appeal  from  court  of  common  pleas, 
Ptiiladelphia  county.  Bill  by  Henry  O.  Cernril 
a^nst  the  city  of  Philadelphia  and  otbeta  to  en- 
join Mid  dty  and  the  mayor  thereof  from  signing 
.any  contract  with  the  Valcanite  Paving  Gom- 
Muy,  or  with  the  PemisylvaDia  Asphalt  Paving 
Company,  for  [laving  certain  streets  under  an 
award  made  by  tbe  director  of  public  worlcs,  on 
the  giound  fliat  the  ordinance  authoriziog  such 
paving  was  void,  inasmuch  as  it  sought  to  create 
■a  monopoly  I17  prescribing  a  spedal  kind  of  a»- 
phaltum  to  be  used,  thereby  preventing  compe- 
tition in  bidding  for  the  contract  From  a  de- 
cree awarding  a  preliminarr  injunction,  defend- 
ants appeal.  Beversed.  Bdwin  O.  Hichener. 
for  appellant  Pennsylvania  AiqAalt  Par.  Co. 
H:  Hamptcu  Tbdd,  for  appellant  Valcanite  Pav. 
Oo.  Dimoer  Beeber,  Hampton  L.  Carson,  J. 
Levering  Jones,  M.  W.  Van  Anken.  E.  Oooper 
^pley,  and  John  O.  Johnson,  for  appellee. 

PER  CURIAM.  October  11,  1897,  it  is  or- 
dered, adjudged,  and  decreed  that  the  decree  of 
the  court  below  awarding  the  preliminary  Injunc- 
tion from  which  this  appeal  is  taken  be,  and  ^ 
same  is  hereby,  reversed  and  set  aside.  Beoord 
remitted  for  f nrtlier  proceedings. 

on  Pa.  Bt  m   

COMMONWEAI/TH  t.  UBBAM. 

(Supreme  Court  of ^^nsylvanla.    Oct  tU 

CUSXS  OF  COVBT— rBW--STATDnB— COH- 

Appeal  from  court  of  dommon  tileas,  Dau- 
phin county. 

Ftoceedlna  bf  the  commonwealtti  to  settle  tbe 
aceoiint  of  B.  F.  W.  tTrban,  late  cleric  of  oyer 
and  terminer  and  cleric  of  quarter  sessions  of 
Ijancastcr  county.  From  a  jadgiticot  of  the 
common  picas  on  defendant's  appeal  from  the 


tetaemeit  Mode  tr  mdHot  icneral  aid 
■tote  treaaom,  defudut  appeals  Afllrmed. 

H.  M.  Mortli,  for  appellant  J.  P.  BUn,  tor 
flw  OonuntmwealOL 

OREBN.  J.  For  the  reasons  stated  In  JOm 
opinion  just  filed  ir  the  case  of  Com.  t.  Fry 
(May  Term,  1?^  38  Atl.  417,  the  judgment  in 
this  case  is  affirmed.  Judgment  afflrmed,  and 
appeal  dismissed,  at  theoosts  of  the  appellant 

as4  Pa.  Bt  aa 

COWAN  et  al.  T.  PENNSYLVANIA 
PLATE-GLASS  CO.  (Supreme  Court  of  Penri- 
oylvania.  Jan.  S,  1896.)  Am>eal  from  court  of 
common  pleas,  Westmoreland  county.  Bill  bf 
George  Oowan  and  others  against  the  Pennsyl- 
vanla  Plate-Glass  Company  for  the  appointment 
of  a  receiver.  A  teceifer  was  appouited,  prop- 
erty sold,  aod  an  auditor  an^hited  to  make  dio- 
tribution.  From  a  decree  amendina^  and  con- 
firming aa  amended,  the  r^rt  of  the  auditor, 
George  Cowan  appeals.    Reversed  in  part. 

DEAN,  J.  We  have  disposed  of  all  tbe  a>- 
sigumfents  of  etror  raised  on  this  appeal  in  Ap- 
peal of  Exchange  Bank  Of  Wheeling  (No.  14B, 
Oct.  term,  1897;  opinion  banded  down  this  day) 
S8  Atl.  1075.  The  decree,  In  psxt.  Is  reversed,  as 
^erein  stated;  coats  to  b«  paid  or  William  L. 
Kann,  appeOee. 

Ott  Pa.  St  «B) 

In  re  FAllt  HOPE  NORTH  SAVAGE 
FIBE-BRICK  GO.'S  ESTIATE.  Apneal  of 
LIVERGOOD.  (Snpreme  Conrt  of  Pennayi- 
vania.  Oct  26,  1897.)  Appeal  from  coort  of 
common  pleas.  Somerset  county.  Exceptions  by 
S.  D,  Livergood  to  tbe  report  of  an  auditor  dis- 
tributing a  fund  In  tJie  hands  at  Jacob  D.  Swaitk. 
assignee  of  the  Fair  Hope  North  Savage  Fire- 
Brick  Company,  limited.  From  a  decree  over- 
ruling the  exceptions  and  confirming  the  rqwrt 
said  livergood  appeals.  Affirmed.  Kooser  ft 
Kooser  and  Cot&oth  &  Rnnidi  for  appelant 
W.  H.  Koontz,  for  ai^lee. 

PER  OCBIAM.  nUs  case  was  argued  with 
No.  4  of  this  term,  same  assigned  estate,  in  which 
tiie  decree  Qf  the  court  below  has  just  been  af- 
firmed. 88  Atl.  619.  We  think  the  questions 
presented  in  this  appeal  have  also  I>een  suffl- 
ciently  considered  knd  correctly  decided  by  the 
learned  president  of  the  common  pleas,  find  on 
his  opinion  the  decree  is  affirmed,  and  appeal  dis- 
missed, at  appellaat's  c^ta. 


McCOY  T.  BRUNOT,  (Supreme  Court  of 
Pennsylvania.  Oct  25,  1897.)  Appeal  from 
Court  of  common  pleas,  Westmoreland  couatj. 
Assump«t  by  William  McCoy  sgainst  H.  J. 
Bmnot  Judjgmmt  tar  defendant  Plaintiff  ap- 
peals. Affirmed.  Geo.  S.  Rnmbaugh  and  At- 
kinson &  Peopies,  for  appellant.  James  S.  Bea- 
com  and  David  L.  Newul,  for  appellee. 

PER  CURIAM.  Tbia  aweal  is  from  the  re- 
fusal of  the  court  b^w  to  take  off  the  judgmoit 
of  nonsuit  Our  conaideration  of  the  evidence 
on  which  the  plamtiff  relied  has  satisfied  ds  diat 
no  error  was  committed  In  denying  bis  motion. 
Neither  a  review  of  the  testimony  nor  a  discus- 
sion of  the  qoestions  involved  would  serve  any 
Qseful  purpose.  He  assignment  of  enor  Is  dis- 
missed, and  the  judgment  affirmed. 


McCQCJiOUQH  T.  PXTTSBUBOH.  A.  &  U. 
TBACnON  00. 

(Snpreme  Conrt  of  PeanqrlTanio.   Mot.  8. 
1897.) 

Btrsbt  &ULW&TB— iMOftT  TO  PsBSoa  0!r  Tnacx. 

Appeal  from  court  Of  common  pleas,  Allegheny 

county. 

Action  by  Charles  S.  McOullough,  Jr.,  by  his 
next  friend  and  father,  Charles  S.  McCoUou^ 


Digitized  by 


Google 


MBHORANDUU  DEOSIOSB. 


1108 


■nlnt  til*  nttabiugli,  AIIeglieii7  it  lltndiMter 
n«edOD  Oompaiiy,  to  recoTer  tor  perMUMl  in- 
Juries.  From  a Jadgmoit  for  plainUff,  deJtend- 
aut  appeals.  Affln&ed. 

A.  M.  Neepu,  for  apodlant  Walter  Ijoii, 
Qiatiea  H.  Mc&e^  MM  H,  W.  MitdwU,  tor  ap* 

pellee. 

PER  CURIAM.  We  find  no  anbetantial  error 
In  this  record.  Hie  case  vas  carefallr  and  cor- 
rector tried,  and  snbrnitted  to  the  Jury  with  fall 
and  adeqnete  instmctions,  of  'wttidi  ue  defend- 
ant comiutnT  has  no  Jnst  reason  to  c<Hnplain. 
niere  is  Dothins  in  either  of  the  specifications  of 
error  that  reqaires  dlscoasion.  Meitlm  ot  them 
is  lustalned.   Judgment  affirmed. 

(181  Pa.  St  B7) 

In  re  MITCHELL'S  ESTATE.  (Snpreme 
Covrt  of  Femurlvania.  Oct.  11.  1897.)  Ap- 
pesl  from  court  of  common  pleas,  Huntingdon 
copntT.  Exceptions  by  ESisabeth  Mitchell  to 
the  report  of  an  audttor  aivointed  to  distribute 
the  proceeds  of  a  dierifTs  sale  of  the  real  estate 
of  lliomas  Mitchell.  From  a  decree  dismissing 
flie  exeeptiODS  and  confirming  the  report,  said 
Elisabeth  Mitchell  aweals.  AiBrmed.  W.  McK. 
WillianiBon,  for  appellant  Charles  G.  Brown, 
for  appellee. 

STBRRDTT,  a  J.  Ibis  case  was  argued 
with  In  re  Mltch^'s  Estate  (No.  DOS,  Jan.  term, 
1888),  in  which  an  ot^lon  lias  Just  bem  filed,  af- 
firming  the  decree  of  the  orphans'  court  88 
AtL  4£b.  The  qnestions  considered  and  decided 
in  that  case  ▼irtnaily  dispose  of  the  aneBtiona 
presented  the  record  in  thla  case,  ana  require 
that  the  decree  of  the  court  below  be  aiOrmed. 
Ibere  is  nothing  In  dther  of  the  specifications  of 
error  tiiat  reqnuei  diaonarion.  For  reasons  which 
sofflelently  appear  m  tiie  record  ot  tills  case  and 
in  the  opinion  aboTe  referred  to,  the  learned 
judge  was  clearly  right  in  dismissing  Appellaofs 
exception  to  the  auditor's  report,  etc.,  and  in 
discharging  the  rule  to  show  cause.  Decree  af- 
finned,  and  appeal  dlamissed,  at  appellants  cost 


BTERRETT  SCHOOL  8UBDIST.  T.  OlXy 
OF  PITTSBURG.  (Snnrane  Court  of  P«m- 
sylTsnia.  Not.  8,  1807.)  Appeal  from  court 
of  c(»nmon  pleas,  AllegbenT  county.  Action  by 
the  Sterrett  school  sobdistrict  against  the  city  of 
Pittsburg  in  the  Datnre  of  an  aweal  from  the  re- 
port ot  Tiewers  appointed  to  ascertain  the  dam- 
ages and  assess  toe  henefits  caused  by  the  grad- 
ing, paving,  and  curUng  of  a  street,  on  which 
giflfffff  had  abutting  property.   Judgment  for 


I>^w*wtHf|  and  ntw  trial  ffrohd.  DefsBdant 

Sils.  Affirmed.  Clarence  BorMsh  and  T.  D. 
mahan,  for  appellant    Lezear  &  Orr,  for  t|h 

pellee.   

PER  CURIAM.  This  caae  In  the  court  bdow 
depended  <«  Questions  of  t&et  vAldi  were  pnm- 
er&  submitted  to  and  determined  by  the  Jury  In 
tsTor  of  the  plaintiff.  The  aweal  from  the  Judg- 
ment entered  on  the  rerdict  practically  resolved 
itself  into  a  renewal  of  the  motion  for  a  new 
trial  on  the  ground  of  an  excessive  verdict,  etc 
Those  questions  were  disposed  of  by  the  court 
below,  and,  so  fbr  as  appears,  there  is  no  good 
reason  why  they  ahonld  be  reconsidered  here. 
We  find  no  error  in  the  record,  and  the  Judgment 
la  therefore  affirmed. 

"""^  an  Pa.  St  97) 
In  re  WRIGHTS  ESTATE  et  al.  Appeal 
of  CONTBRSG  et  al.  (Snpreme  Court  of  Penn- 
sylvania. July  16,  1807.)  Aiveal  from  court 
of  common  pleas,  Philadelphia  county.  In  the 
matter  of  the  sslgned  estete  of  Jos^  S. 
Wright  and  Jacob  A.  Sdmid,  trading  as  Wrl^t 
&  Schmld.  From  a  decree  confirming  the  re- 
port of  the  auditor  appoilited  to  audit  the  account 
of  WilUam  H.  Schmid,  the  assignee,  Converse, 
Stanton  &  Cnllen,  creditors,  appeal.  Reversed. 
John  Spaifaawl^,  Jr.,  W.  A.  Handerson,  and 
George  P.  Rich,  for  appellants.  Alex.  tUmp- 
son,  Jr.,  for  appellee. 

WILLIAMS,  J.  Ttdt  case  Is  Identical  in 
character  with  that  of  Ami!  of  Vleto^  88  AtL 
161,  in  w^ildi  an  opinion  has  Jnst  been  filed.  The 
decree  to  reversed  for  the  reasons  there  gim. 

""^"^      (ta  Ps.  8t  sss> 

WRIGHT  et  al.  v.  WARRIOR  RUN  GOAL 
CO.  (Supreme  Court  of  Pennsylvania.  Oct. 
11,  1897.)  Appeal  from  court  of  common  pleas. 
Lnxeme  coun^.  Bill  by  AniUa  A.  Wrl^t  and 
others  against  the  Warrior  Run  Cool  Company 
for  an  account  and  an  Injnnction.  From  a  de- 
cree in  fdvor  of  plaintiffs  for  (wly  a  part  of  tiie 
amount  claimed,  fliey  appeal.  Affirmed.  Geo. 
R.  Bedford  and  H.  W.  Palmer,  for  appellants. 
Alexander  Fambam,  for  appellee. 

DEAN,  J.  nils  to  an  appeal  by  plaintiffs 
from  the  same  decree  as  in  No.  146,  January  term, 
1^7,  amteal  by  d^endant,  in  which  last  case 
ao  opinion  has  been  Itanded  down  this  day.  38 
Ati.  491.  All  the  questions  raised  by  Cbe  as- 
signmento  of  error  on  ttito  ameat  have  been  in 
effect  oTeiTnled  In  the  <vlnum  in  that  case. 
Therefore  the  decree  as  modified  In  tiut  ease  to 
affirmed,  and  tiito  appeal  to  dismissed,  at  costs 
of.  appellants. 
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